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,E.O FREFACE

I{on. Speaker Sir,

On behalf of the ]t4embers of the Departmental Committee No. F on

Finance, Planning & Trade, and pursuant to the provisions of Standing

Order No. 210, it is m1, pleasure and dut5r to present to the House, the

Committee's Report on the Petition on Charterhouse Bar-r.k Limiteci.

The Committee membership comprise of the follou,ing:-

The Hon. Chrysanthus Okemo, EGH, MP (Chairman)

The Hon. (Prof.) Philip Kaloki MP (Vice Chairman)

The Hon. Jakoyo Midirvo, I\4GH, \4P

The Hon, Musikari Kombo, MP

The Hon, Lucas Chepkiton)i, N{P

The Hon. Sammy Mu,aita, It4P

The Hon. Lenn5, M. Kivuti, MP

The Hon Neison Ga:chuhie, \4P

The Hon. Ntoii-ha MMithiaru, MP

The Hon. Shakeel Ahmed Shabbir, MP

The Hon. Nkoidiia Ole Lankas, MP

The Finalce, Planning & Trade Committee is one of the Departmental

Committees estabhshed under Standing Order No. 198 v,hose functions

are inter aiia:-

(i) to investigate, inquire into. and report on a-11 matters reiating to the

mandate, management, actiriitieS, administration, operations and

estimates of the assigned ministries and deparr.rnents;

to studrr the programme and policl, objectives of the ministries and

departments and the effecti\ieness for the impiemeniation.
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(lir) to ini,estigate arrd inquir-e into all matters relating to the assigned

Ministr-ies anci departments as the\r ma)/ deem necesser)/ a:rd as

mav be referred io them bi, the House. 
)

(i") io make reports and recommendations to the House as often as

poss:bie including recommendations of proposed legislation.

The sub3ects falhng u;ithin the punrieiv of the Committee are.- pubhc

finance: banking and insurance; national planning and population

development; trade, commerce and industry,; tourism promotion and

rnanagernent

]-.1- PETiTION {BACKGR.OUND}

The petition by the depositors of Charterhouse Bank caljs on Parliament

to investlgate and to take all appropriate action required to bring to an

end to their continued suffering due to the ciosure of Chanerhouse Bank

u,ith effecr from the 23,d of June 2006 to-dare,

The peuuoners rn riie ir petitron requrre the I\rational Assembh, to

rnrrestigare and respond to rhe 27 questions embodied in rhe petition.

The Comrnittee responds as folIov,s:-

i. Vr/hether t is true ihat Charterhouse Bank \ ras 1n\roh,e6 i, rnasslve

\iAT Tu evasion. and if so, hou, mucir.

Banking seruices cre exeFnpt frarm VAT, iherefore Cherterhause

Bank utas not inuo[ued in VAT tax eoa-stan.

2. \lihether it is trr.:e that Chanerhouse Bank u,as invoived in massl\;e

tax evas:on of an1; 9i5.r- tanes, and if it is true , how much as oI 23'd

June, 2006.

The Commissianer Gerceral ai Kenga Reuenue Authofitg
confirrned that Charterhause Bq-nk hc.d tao outsta-nding tax
lidbiLttg or euq-sion oi ang tgpe af tax os at 23,d June 2006.

J



3. \\/hether it is true that charterhouse Bank u,as int'olved in mone\/

laundering as at 23'd June 2006, and if so;

(i) Hou' much monelr u'as inrioh'ed?

(ii) In what criminal offences u,as the moneJ/ utilised?

(iii) \vhere were the above criminal offences committed?

(iv) Who lr,as the recipient of the laundered rnoney?

(v) From which accounts did the money come from at

Charterhouse Bank?

?here u)as na anti-moneg laundering Legislation Gs at 23'd June,

2OA5 and. no credible euide*ce tDas presented before the

cornmittee that Charterhottse bclnk would. hc,ae been inuotued ii

rnonea laund.ering. Therefore charterhoTtse bank wGS not

inuolaed in moneg laundering.

4. \\rhether it is true that Charterhou.se Bank was invoh'ed in siphoning

money to offshore accounts, and if it is true, then:

(i) To u,hich offshore accounts \ Iere the monies transferred?

(ii) From u,hich accounts at charterhouse Bank did the

monies originate?

(iii) Hou' much moneS' u'as'transfer-red in tota-l?'

(iv) Indicate the amount bv accounts if an1''

T?w CEK Gauernor end the statutorg Manager 1rIEuing been tn

eantral of Charterhause Bo;nk for ttrre last 4 Vea-t's did not

present before the Carnntiffee ang credible evLdence of moneg

siph.oned from dftg account fram charterhouse Ba.nk to cftg

accaunt tn fareign countries.

5. Whether it is true that Cha-rterhouse Bank v',as invoiried in having

fictitious accoun-Ls rnrithoui titles or narnes of the account hoiders, and

if it is tiue, thenl
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(i) what are these accounts and hou, many are the accounts2
(ii) Horv much rrone\/ did each fictitious account harre?

(iii) Anrl if indeed there \^/ere fictitious accounts, \Arh\; u,ould the

Centraj Bank not collect that mone)r and move it to the Central

Bank requiring any claimant to claim it from the Central Bank

and leave the petitioners to continue enjoying banking servrces?

The Gouernor af central Bank and the statutory Manager
a-ppezred before the carnrntttee cznd ciid not giue ang creriible
euidence of ang fictitious d-ccount tha-t ciid not haue a. title nor
ffLoneg found in the Bank or banking systern utithout identitg of
the owner.

6. \l/hether Charterhouse Bank u,as involved in violations of the Bankrng
Act, a:rd the Centra-l Barrk Prudential Guidelines/Regulatrons, and rf
so to state urhich oi the sections a;rd/or Central Bank Prudential

Guidelines/ Regularions r,rras riioiated.

The Gouernor of centra.[ Bs-nk q.nd the statutory Manager
a.ppea.red before the catnrnittee and inforrned the cornmittee
thet the Bq.nk ho-d vio'[-ated, Sectian IA, 17, q.nd SO af the
Ba-nking Act and centrq-l Bo-nk pr-udentia-r. Guidelines,
CBE{/PG/O7, 3.7, 3.2 o.nd CBK/PG/GZ,S.I, CEK/?G/AB, e,tidc.nce
om Foreign ExcF.d.nge transacttons Secttart_ 4, 5.2, and 6.5

7. \tr/herher there Lre anJr other banks in Kent,a u,hich have been found

ro have violated the Bankjng Act and the Central Bank Prudential
GurCeiines/Reg:1ations, ald if so, provicie a list of such violatrons b_r,

each bank.

The Gauerrtar of Centrq-l Bank confi.rnted that these vtolations
a.re comirt-on u',oLatians bg the banks ii the conduct oi banking
business q-nd tlte Attorneg Generq-l canfirrned thqt these qre
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tech-nicat offenses rernedied by wag of monetary penaltg' A list

of such uiolations is attoched in the report'

i

B. Whether the remediai measure for the violation of the Banking Act

and the Central Bank of Ken1r2 Prudentiai Guidelines/Regulations is

by u,3y of monetaili PenaltY.

This wcrs confirmed ta be so'

g. Whether it is true that the Charterhouse Bank uras placed under

statutoryr management due to the generated negatirre pubiicity against

the bank.

10

The euideftce confirrn-s this to be sa'

whether it is true that the statutory Manager was appointed in

order to protect the interests of the institution, its depositors and

other creditors.

The stqtement is carreet in uiew of sectian 34 (1) {d} (2) (a}, (3) (4)

and (6) of the Banking Act.

I 1. whether rt is true that the Statutory; Manager was supposed to

take orrer the Bank and assume its banking business, management

anci operations to ihe exciusion of the institutions Board of Directors.

Trte stoterment ts correct as ffuis is whet is provided for wnder

Sectien 34 (2) (s) af ttue Bamktrtg Act'

12. Vrhether it is true that rhe negative publicitr; that necessitated the

appointnrentoftheStairr-uon;14-,agerCeasedtoe>listbJlDecember

2006.

There u)as fta evtdence before the Carrrrnittee corufi-rmircg haw

Long the adzterse Publicitg taok'
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]3. \vhether there is anrr erridence of mone-r, launcering held bir an5,

diplomat or deirelopment partner against Charterhouse Bank. and if
sc to provide full details.

No such eutdence :u.o;s ad.d.uced. before the Committee.
14. Vlhether there is any credible evidence of anlz depositor- and/or

account holder at Charterhouse Bank being a criminai, uzhether

involved in terrorism, drug trafficking, or mone)/ laundering, and jf so.

prorride deta:ls of the same.

The Director of the crirntnal rnuestigation Departrnent appeared
before the cornrnittee a.ccampenied bg the officer-in-charge,
Anti'Narcofics; afficer-in-charge, Anti-Terronsm tlnit, and theg
a-ll confirrned that there u)s.s no credible euidence either of the
Bank or a.ng of it-s directors or czssociates being inuotved in any
dntg traificking, ffLoneg launderi-ng, ar terrari-srn related
e-ctiutties.

15. \i.Ihether Chanerhouse Bank was

placed under statu.tonr management?

sohrent at the iime of being

The Governar of centrq-\. Be-nk canftrrrted. that the Ba.nk wcs

satuent es at 23,d June 2006 when it wos p'[.a.ced under
st atutory md nag e rn e mt.

16, \\rhether it is rrue that the Statuton, N4anager for the last four

1'ears iras been using the ciepositors' deposirs for the purpose of

general e>:penditu:-e. palring rent and other miscellaneous uses u'hile

the Bank remaLns closed.

The financia'[ stqterments for the gear 2006 to ZooS presented.

by the statutary mq-ftager befare the Caltlrnittee confirrned thst
there had been ex.pendtture a.nd pagrnent.
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The euid.ence before the Comrnittee bg Central Bank af Kenga

a.nd. the Statutory lVianager q-nd also by correspondence bg the

Attorneg Generai confirmed that the statutory ntarta'ger's peiod

expired on the 22"d af June 2OOB'

18, whether the Treasury has ever confirmed to an)l person that the

Bank u,ill never be re-oPened.

The euidence before the Camrnittee canfirms that the Central

Bank and the Director af ckarterhouse Bank hs.ae entered inta

and- executed s re-strztcturtng agreerrlent ta re-apen the B(],nk' A

copg of the re-stntcturing agreeffLent wa:s presented befare the

Cormmittee bg the Gouerftor. T:ne euiderLce bg the Minister for
Fincrnce 'aa-s clear that tfue power to re-open or ctose the Ba*k is

vested tn Central Bo-mk and not the Treasury'

Whether the Centra-t Bank has been in possession of Charterhouse

Bank and the peti'r-ioners' deposits u'ithout legal authori$r and just

cause from 22nd J:une 2008 to-date.

t7

19

zv

V,/hether it is true that the Central Bank appointed the Statutory

It4anagerforaperiodofone),earandsubsequentiyextendedt]re
period for another one )rear rvhicir ended onr22"d June 2008'

The Gauernor of Centra.L Brlrrrk amd the Statutoyg Mcnager

a.ppec.red before the carmrntttee, wFtere th.e Goverftor cantirrned.

that tfue statutory Menager is stiil at chc-rterhouse bc.nk.

\liherher it is true rhat the Statutoryr It{a-nager is an empiol'ee of the

Central Bank.

The evid.ence confirms that the Stqtuiory Maneger is also crn

ernpLogee of the Central Br:r.k at Kenga.

8



27 S/hether it is true that Charterhouse Bank v;as not inr:ohred tn anr/

criminal activity rvarranting ti:e inten,ention of the Centra) Bank b1r

appointment of a Statptory h4anager.

The ewtdence before the committee confirrns that the statutory
Ifianager was d.ppointed due to adverse pubticitg in order to
preuent a ntn on the bank.

22. Whetl-rer it is true that Charterhouse Bank \^/as piaced under
statutory management for not being inrroh,ed in any criminal activjt-v-

but due to adverse pubiicitrr.

The euidence .canfirrns that Cho.rterhortse Bo:nk u)as pla.ced.

under statutory ffLafts.geffLent due to aduerse pubtictty,

23. Whether there is any evidence or correspondence by 2n1, diplomat

and/or development partner alleging that Charterhouse Bank v,,as

inrroh,ed in money laundering or anJi other offences a4d if so, prorrrde

copies of the sarne.

Both the Attorney Generat q-nd Kenga Anti-corruption
Cornmtssion confi.rmed haui.mg receioed such correspandence

frornthe Arnertca.m AmbcEsscad.or, which is attached. q.s G.tLnexwre

herewtth.

24. Wheiher the Central tsank has anli justiiication to conrinue
misusing the pebtioners' funds and to conrinue deni.ing the

peritroners banking sen'ices and access to their deposits ar:rc tiile
deecis.

Th.e Chlef Public Prosecutar infarrned the Cornrnittee that tfze

aLleged uiolatLons of tlte Ba*king Act G-re tecnnico,l offen-<es

wezich do not justLfg tlrc closure of s. bank.

\lihether the \4inis'ul, of Foreign Affairs has ani, letters or eyicience

f:-om an\, -ission in respect of Charte:-house Bank.

9
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No such e-oid_ence tuas adduced before th.e committee

26 Whether the lvlinjstry of Internal Securify* has any credible erridence

of any depositor, shareholder or director being involved in any

cr'rminai activi[,, i.e. money laundering, drug trafficking or terrorism'

JVo such cred-ible etideace usas a-d.d.uced before the Cornrrzttte,e.

Whether the Attorneli General has any complaints or

correspondence relating to Charterhouse Bank from anlr person,

mission or develoPment Partner.

a-7

The Attorneg Genero.l confirrned hauing received such

correspandence fram the American Ambassadar, uthich fs

attached GS a-rlftexure heretpith.

The petitioners humbllr beseech Parliament to consider the petition

e>:peditiously 316 resohre the matter since the report of the Finance

Committee of the 9ft Parliament was tabled but uras never debated, and

therefore there was no resolution of Parliament to aciopt or not to adopt

the report.

The.petitianers therefore, humbiy pray that Parliarne*t:-

i. Resoirres that the implementation of the resoiution of the

Finance Corrrmittee of the 9s Parliament on Charterhouse Bank

Limited be impiemented immecliateir'.

Carries out further investigations to estabiish v"hether

Charterhouse Bank Limjted rrras at anv time invoived in monel'

laundering or tax errasion; or

2

a
J Establishes ixrhether

depositors, customers

traflicking of narcotics;

its directors, sharehoiders.

associates \irere invohted in

an)r of

and/or

10



Estabiishes uihether the allegations made against charterhcuse
Bank \\,ere genuine and truthful;

5. \4akes further iindings and recommendations as outliried in rhe

Hetltlon,

PETITIONERS' PRAYER:

That if tliere is no genuine a:rd justifiable reason to continue causing the

petitioners gra\/e hardship, psli chological torture and degrading

treatment by virtue of being denieci access to their hard earned ciepositb

and blocked from enjoyil-1g banking services urhich supports the

petitioners means of livelihood. the petitioners petition rhai it is

inhuman, illega1. unlaurful and unfair to unjustly punish them for no

apparent reason, save for malicious and false allegations and thelr 5ssk

intervention for justice to be restored a-rrd the rule of larv to be apolieo bv

harring the Bank restored to its original operating position u'here the

peiitioriers ridll be allou,ed to freel)/ access their deposits, rheir securities,

their title deeds alo banhng sen,ices.

L,2 DELIBERA?ION ON TFIE PE?TTION & I.IST OF TVITNESSES

On 7th Juh, 2OlO the ped-Lion dated 5u, Juh, 2OlO \ ras tabied in

Pariiament bl, Hon. Charles Kilonzo, MP on behalf of thirn,-fi-,re (35)

Petitioners. The Petitioners state that thelr have been denied banking

senrjces and access to their deposits and con-unue to be subjected to
continuous suffering ciue to the closure of Charterhouse Bank bt, the

Central Bank of Kenrra.

Follorring deiiberations on the matier, the House committed the Perition

to the Departmental Committee on Finance . Pla:rning ancl Trade

pursuant to Stariciing Order 210(1). The Commitiee is required uncier

Sranding Order 210(3) ro resporld to the Petitioners bv in'aJ, of a Report

addressed to the Petitioners and ]aid on the Table of the House . tCopy of
the Petition Annex - 1).

A
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The Committee commenced its deliberation on the matter on 23'd

August, 2010 and held ti,,,enW-three Sittings. The Committee inr;i1sci thi.

follorving persons u,ho u,ere responsible, concerned, and directllr invohzed

to appraise it on matters relating to the placement of Charterhouse Bank

uncjer statutoryr managen'lent, ciosure, and the denliing of the petitioners

access to banking services and their funds.

1 CENTRAL BANK OF KENYA (CBI{]

Prof. Nijuguna Ndung'u - Governor, Central Bank of Keny2

Mr. Gerald N1r26p" - Former, Director of Banking & Supervision

Ms Rose Detho - Former, Statutory Manager, Charterhouse Bank

Mr. George Oraro - Advocate, Central Bank of I(enya

2. CHARTERHOUSE BANK LIMITED

Ms Ruth Ngure

Mr. Jirnmy \{aina -

Ms Marlr Mu,ot,a

Statutorlr Manager, Charterhouse Bank

I\{anager, ')

Assistant Manager, "

KE]VYA REVENUE AUTHORITY

Mr. Michael Waureru - Commissioner General

Mr. Joseph Ndua'u - Commissioner. lnvestigauons

4, OFFICE OF THE DEPUTY PRIME MINISTER AND MINISTRY OF

FINAI.iCE

Hon. Uhuru Kenrratta, EGH, MP- Deputv Prime Minister/i\4inister

for Pinance

N4r, Joseph Kini.ua, CBS - Permanent Secretanz

Mr. Justus Nl,amungs - Director of Buciget

\4r. Barraclr Amollo - Deputl' Secretary

5. KE\\'A ANTI-CORRUPTION COMMISSION (KACC)

Prof. PLO-Lumumba - Director

Dr. John Mutonyi - Deou[, Director

Dr. Wiison Sholiei - Assistant Director, Fina:rce & Administration

12



It4r. Henry Mw-aitha - Principal Officer

5. STATE LAV/ OFFICE

]izIr. Keriako Tobiko

Ms Muthoni Kimani

Mr. J. Mungai Warui -

Chief Public Prcsecutor

Senior Depuqi Director/Solicitor General

Principal State Counsel

7 . FORI4ER MANAGEMENT OF CHARTERHOUSE BA]'JK

It4r

Mr

Mr

IvIr

]t4r

Mr

Mr

h4r

Mr

Mr

Mr

Sanjay Shah

Denis Aroka

Ken Odera

Maria Migiro

Joseph Kioko -

T. Mbugua,

Cl5rfls Mutsotso

P. Muhindi,

Borriface Karogo

Anthony Viard

Wambua Kifuku

Former Ivl anaging Director

Former Company Secretaryr

I-auryer, Charterhouse Bank
,)

Human Resources Consultant

Expert, Import Procedures

Tax Consultant

Consultan.t Bankin g \/iolation s

IT Department

internaiionai Accounting Expert

Advisor, Legd Affarrs

8. CRTi\4INA L I\TVESTIGATION DEPARTN4ENT (CID)

Mr. Francis Ndegvra N{uhoro - Director, CID

Mr. Mohmmed Amin - Oificer-in-charge, lnvestigation

L4r. Nicholas Kamu,ende - Officer-in-charge, Antt Terrorism

Ms Judith Odhiambo - Officer-in-charge, Anti Narcoircs

]'4s Lrrdiah Ligami - lnrresrrgator, Banking Praud Unit

9, INTER]\AT]O]\AL COMh4ISSiON OF JURISTS (ICJ)

Mr. George Kegoro - Executive Director

I4r. Charles S/angFhu - Prograrnme Officer, African Center for

Open Gorzernance

Mr. iames \^ramugo - Prograrnmer Officer, "

13



1O PRICE\\IATERHOU aIia OOPERS (PWC]

Mr

iMr
Mr

Ms

Ii4r

Richard lrijoroge

Kuria Muchiri

Suraj Shah

Eiizabeth Njendu

Peter Gachuhi

Partn er, PriceWaterH ouseCooPers

Partner

Manager

Manager

Adrzocate, Kaplan & Stratton

1 1. PETIT] a

c Mr. Frank Kamau - Finance Ir4alager Clo Tusker lt4attresses

+ li4r. Atul Shah - It4anaging Director Clo Nakumatt Hoidings

e \{r. Mohammed Ashraf- Managing Director C/o

Crescent Construction ComPanY

1\4r. Speaker Sir,

It is my dut5, and pleasure to present to the House, the Committee's

Report on the Petition on Charterhouse Bank Limited' Ma1' 1 take this

opportuniR, to tirank a-11 ]r4embers of the Committee for their input and

valuable contributions during the deliberations'

!Ion. Chrysanthus Oker,no, MP

Chairman

Departmental Committee on Finanee' Flanning & Trade

o

t^
/ ') .: i/\.I 12'e I \r'r'. r r i r rDate .. !.7.
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2.4 EVIDENCE ON CHARTERF{OU SE BAFTK

2.L EVIDENCts BY CENTRAL BANK OF KENYA {CBK}

2.t.1 EVIDENC E BY PROF. N.]TJG UNA NDUNG'U. GOVER NOR OF CBK

The Governor of CBK appeared before the Committee on N{ond ay 2Jrd

August, 2010 and Friday 12fr Norrember, 2OlO accompanied b)r CBK

Advocate. He submitted a 32 point report to the Committee upon which

he garre the follov,,ilg evidence:-

(a) CHRONO GY OF E\/ENTS O N CHARTERHOUSE BAN K L]I\4]TED

The Gorrernor of CBK gave the follou,ing chronology* of events

leading to the placement of charterhouse Bank Ltd. under

statutoqr managemen t : -

(i) Charterhouse Bank Ltd. rvas established in 1996 after taking

over the operations of h4iddle East Finance Ltd. and

subsequenrll, ser.,erted to a ful]i, fleciged bank under the

current name in 1998.

(iil CBK conducted a regular inspection of Chart"erhouse Bank

in August 2OO4 in acco:-dance u,ith Section 32(i) of the

Banking Act arrd the inspection findings highiighted some

u,ea-Lness and i'iclations of the Banking Act and cBK levied a

penaln, on i9& Ja:ruary 2005.

(iiil A follou,up inspecrion ra,as conducted in ioe Februar_rr 2oo5

alrd es-tablisired thar remeciial action had been taken, and

that rhe Bank i^ras generaill, in compliance u,irh rhe

proirisions ol rhe Banking Act. As a result CBK maCe

recommendations to rhe h{inister for Finance on 8ft April.

2005 and rhe Bank's iicense \^ras renewed.

(i,'J In ocrober 2ao4, at the insiance of the Goi,ernor of cBK, arr

inrer-agenc-ir Tas}<force \r,as sei up comp;-ising:- Ken),a Antj-
corruption commission i'hich provided the leade:-ship; the



Attorirey Generai represented b1r the then Director of Public

Prosecutions; Kenla Rer;enue Authori[r; the then Ethics &

Governance Pelmanent Secret4rlr: and CBK represented b1r

Mr. It4elville Smith and Mr. Titus Mu,irigi. The Taskforce u,as

focusing on malpractices relating to tax errasion in the Bank.

(r) Due to the confidentiality of the report, the Taskforce Interirn

Report rvas not rvidei), shared although the outcome of the

investigations by the Taskforce confirmed the suspicion that

there was tax evasion taking place within the operations of

Charterhouse Bank Ltd. Thereafter, CBK was not informed

of the progress of the activities of the Taskforce and uras not

requested to provide further support to the Taskforce. (Copy

of the Taskforce Interirn Report dated l2thl{ovember

2OO4 - Annex 2).

("i) On 1Oth Ocrober 2005, CBK conducted another regular

inspection of Charterhouse Bank for the Jrear 30ti' Seprember

2005 and gralted the reneu,al of 'rhe license to the Bank for

2.006 based on the CBK recommend.ations dated 13th

January, 2006. The inspection report was "forwarded to the

Bank on lst Februartr 2006 and in a meeting held in,ith the

Bank's Board of Directors on 10fi Februanr 2006, the

management accepted the findings of the report and

underuook to address the i,iolations. The inspection i-epo:-t

highlighted ra,eaknesses within the operaticns of the

Charterhouse Bank including the non-compliance ri'ir.h the

guidelines on ciassification oi loans and acivances, and

"Kt'Lou) Your C"tstomet", procedures (K1C)
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(b) PL-ACEI\4 ENT OF CHARTERHOU -qE BANK LTD. U]TIDER STATI-ITORY

AGEMENT

The Governor of CBK ipfonneci the Committee that the decision ro place

Charterhouse Bank Ltd. under statutory management uias based on the

follou,ing:-

(vii) Foilorving meciia reports on 2no April, 2006 highlighting the

contents of a ietter purportedly raritten b), the CBK Governor to rhe

N4inister for Finance recommending the rrithdrawai of the

Charterhouse Bank Ltd. license on account of aliegations of tax

evasion and money iaundering, CBK conducted a preliminan,

revieu, of the institution on 5D April, 2006 to determine the status

and effects of the adverse publiciB, o., its operations.

(viii) The rei,ieui establ.ished 'that the level of deposits for Charterhouse

Bank had declined from Kshs 3.5 billicrn to Kshs 2.9 billion rvhile

the liquidity ratio had declined from 39% to 2996 u'thin the monih.

Simukaneously. both the American E>:press Bank and the

Amalgamated Bank of South Africa (ABSA) had u'rirten ro

Charterhouse Bank Lrd. girring notice of rheir intention tc

terminate their correspondent relalionship.

(x) CBK conductecl anorher inspection of Charterhouse Bank on i 8u

April. 2006 to establish and confirm the compiiance status of the

insritution. This particuiar inspeclion \^,as reccmmended b_r, 15.

then \4inister for Finance (Hon, Amos Kimunva, MP) arid pror-npied

b1r lsvsl6tions in a letter bv the then Goi,ernor (Dr. Andreu, )t4ullei),

recommending tLre u'iihcirau'al of Charterhouse Bank licerrse. The

inspection estabiished that the Bank continu-ed ro be in violation of
u Krtow Yo ur Customer "requirements.

Follou'ing the tabling in Parliament of an alleged copJ, of the report

of the lnter-Agenslr f2sL-fnrce on 2 L "i Jun e 2006 bv Hon. Biliou'

(x)
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Kerow, \4P and in order to protect the interest of Charterhouse

Bank Ltd. together u,ith its depositors and creditors, CBK sought

and recerved the approrral of the then }vlinister for Finance (Hon'

Amos Kimuirya, I\4P) to place Charterhouse Bank under statutotry

management u,ith effect from 23'd June, 2006. CBK appoi.nted

Rose Detho as the Statutory it4anager, pursuant to Section 3a (1)

(d) of the Banking Act u,hich empowers the appointment of a

Statutory Manager rvhere circumstances in the opinion of the CBK

rvarrants the exercise of that po\\,er in the interest of the

institution.

(xi) The three key issues outlined in the reports \r'ere:- "K71ou) Your

Customet-" requirements; lending limits u,hich are critical i:r terms

of the w'ay CBK supervise and inspect the banks; and suspicious

actirrities in the Bank. These issues ulere being dealt rvith b)' the

CBK until the matter \ ras brought to Parliament and in an attempt

to try to protect Charterhouse Bank from a rLin) CBK placed the

Bank under stdtutoryr management'

(xii) There \ rere 45 accounts ri'ithout sufficient account openlng

. documerrtation and Cha-rterhouse,Bank had reqtiested to be given

three months to comply and CBK allou'ed the request. The CBK

governor informed' the Committee that nothing u'as spared in

rrJ,ing to protect the Bank. The appointment oi the Statuton;

It4anager\^IaStot{,toprotecttheBanka.ndthedepositors.
Houret,er, other events came in that prerzented the Statuto4'

\4anager from performing arry speci{ic action that she u'ould hai'e

iiked to do.

(xiii) The CBK pointed our that u,hen the Bank uras put under Statuion'

Management, there \^rere injunctions u'hich he termed as gagging

orders that prevented the Statuto5' 14""ager from performing her
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(c)

duties. Ii4r. George Oraro expiained that that the effect cf the

injunctive orders vras that the statutory rrran&gement did pLlt

Charterhouse Bank at a temporar)/ freeze. i

(xiv) The Statutory Manager deciared a moratoriurn and \\/as to
complete the rvork u,irhin 12 months subject to extension for

another 12 months and at the enci, to come r-rp u,ith a report

determining u,hether the Bank should be given back to its o\\7ners

or be placed under liquidation if insohrent. Under the

circumstances, jt had been impossibie to finalize the statutorlr

Inanagement because of the ireeztng orders r,,,hich did put the

Statutory Manager under contempt of court and u,hose effect, the

Bank has remained as it uras. In )a1,r6an's language, Charterhouse

Bank is closed but in 1egal terms it js under moratorium

(>r,) The Governor informed the Committee that CBK had been fighiing

for the depositors to sahrage the siruation except that it has taken

too niuch t-ime a:rd hcped thar the Committee ia,ould apprecia*.e it

in the same light and perhaps enoorse the CBK l-ecommendations

and bee f them up.

(xtri) The action taken bl, the CBK u,as aimed at forestalling a run on the

institution fcliori'ing the nega.ilvs pubiicitrr generareo b]' rn" media

ano to safeguard the integritv of the financial sector, in accordance

u,irh Section 4(21 of the CBK Act u,hich provides thal, "the BanI:

shall foster the iiquiditi,. soh,encl, and proper functioping of a
stable marke t-based financia-l srrstem".

E\/ENTS FOLLO\AIJNG THE PLACEh4ENT OF CHARTERTHOUSE BANK

UNDER STATUT.ORY \4ANANGEMENT

(xr;ii) Based on the PriceWaterHouseCoopers audir report iindings and

the obsen,atrons b), the Statutoqr lt4anagei', the then \4inister fo:-

Finance (Hon. Amos Krmunva, I4P) dul-r, issued a Notice on lsi
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December, 2006 to the Directors of Charterhouse Bank Ltd. for

cancellation of the banking license u,ithin 28 da1r5 fiom the date of

the Notice (copy - Annex 3).

(xviii) The Directors of the Bank responded to the Minister's Notice and

denied any \\/rong doing and alleged that the action instituted

against the Bank rvas malicious and discrirninatoqr.

(xix) The Statutoryr Manager was appointed on 23'd June 2006 under

Section 34 of the Banking Act to serve for 12 months and the

initiai term expired on 22"d June, 2007 (copy - Annex 4) of the

letter Due to the gagging Court orders, the Manager had been

unable to execute her statutory mandate and complete her vrork.

Consequently, CBK appiied for the extension of her term which the

High Court granted for a further term of t2 months u,hich expired

in June, 2008.

(d) I-EGAL PROCEEDIJ.{GS ON C HARTERHOUSE B ANK i.IN4ITED

(1) Upon placement of Charterhouse Bank under the statutory

management, the Bank filed suit in the High Court HCCC No. 329

oi 2006 and sought for orders to stay the statutory management

pending 'ul:re fuil hearing of rhe Application.

(ii) The suir u,as heard b-r, Justice F. Azanga-lala inter-parties and a

rulirrg delivered on 26b Julr, 2006, dismissed the suit prompting

the Bank.to file an appeal in Lhe Court of Appeal u'hich was equallJ/

dismissed on 9e March, 2.007 holding that the appointrnent of the

Siatuto4,= Manager biz Qg6 vras rn.ithin the lau,.

(iiil In September ,006. the High Court in Elcioret issued ex-parte

orders ,n Eldoret High Court \4isc. Cii,il Application No. 638 of

2006 rhar stal,scl al1 actions bv the CBK and. the Statutonr

N4anager, over Chanerhouse Bank Limited. In essence the orders

barred the Statutonz Jvlanager from taking anJ, decision, action,
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investigation, ciemand audjts or recommendations on the actions

she must do to enable her discharge the statutory; mandate.

(iv) Similar Stalr 616.rs \^rere aiso subsequently issued ex-parte in 2006

in tuzo Malincii court cases i.e. Malindi High Court Misc.

Applications No. 97 and 9B of 2006 and also the Kitaie High Court

it4rsc. Application No. 105 oi 2006. Although the CBK promptly

appealed against these gagging orders issued ex-parte in the

various Court matters and applications for their stay in the'courI
of appeal, the1, harie not been heard to-date despite the franric

efforts by the CBK and its iau,yers to have the applications a:rd

appeals listed for urgent hearing.

(") CBK sought the assistance of the Attorney Generai at one point to
hai,e the various court matters consolidated arrd expeditiousllr

heard in Nairobi and the Attorne-v- General dul1, u,rote to the Chief

Justice on the issue. The Chief -justice subsequentll, cailed for the

various courts fileC and in December 2006, effected a shakeup of

the iudges vrho heard the matters ald issueci orders againsi the

Sratuton, Ivlanager ancl the Central Bank.

(.'i) Thereafter, the various high court matters countrlrv,ide invoiving

Chanerhouse Bank were rnentioned before'rhe Chief Justice.irho
by a ruling dated 27ti, Jul)' 2OO7, su rprisingly ccndemned the

letter u'ritten to him b), the AttorneS, Genera-l dated 6ft December

2006 requesting the Chief iustice to exercise his adminisrrailve
jurisdictron as the Chief Justice and issue appropriate ciirectrons

on the hearing ald expeditious disposai of various pending suirs
jni,oli,ing charterhouse Bank, ald accordingll, proceeded to
expunge the AttorneJu General's letter from the Court records. The

Chief Justice did not hou,ever issue a-r-ry di...tions on the hea-rins

of the matters pencling before the Fiigh Court.
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(vii) The applicaticn for extension of the term of the Statutoryr \{anager

rn,as heard brr Justice warsame of \4ilirnani commercial courts in

Nairobi and by his ru]ing delivered on 21't Jurre 2007, obsen,ed

thattheStatutoryManagerhadnotbeenab]etoexecuteher
mandate due to the mujtipliciry of suits filed against her and the

central Bank u,hich had the effect of staying and manacling }:er

fu}fillingthepurposeandintentionofherappointment.
Consequently, Justice \[iarsame extended the term of Statutory

\4anager for a further 12 months urith effect from 22"d J:une 2007 "

The extended term expired on 22nd June 2008 and after serieral

adjournments lasting one year, the High Court on 25n June 2OO9

stood over generaliy cBK',s application for the extension of the term

of the Statutory Manager J'et again on the basis that she had not

managedtodischargehermandate'Thereare26pendingcourt
cases inrrohring the charterhouse and the central Bank and the

Iegai bill on the part of central Ba-nk for these cases is enoi-mous'

rl El\-D L K KE :t\

LIh{iTED

(rx)

(e) CHARTER OUSE BANK LTD FINANCIAL POSlTION

The Statuton" \4anager informed the Committee that:-

(x) charterhou.se Bank had interest income of'Kshs 226' million and'

interest expense of tishs 84 miilion as at 23'd June 2006, u',hen the

Bank uras placed under statutonr maragement' The curren"

financiai posirion- of the Ba-nk reflects interest income amounting

to Kshs 294 million'

(xr) The Bank's total asseLs \Iere Kshs 3.8 billion in 2oo2 and 4'4

billion in 2010. The total liabilities u'as Kshs 3'2 billion in 2006

and Kshs 3.7 bilLion in 20I0

o
(f)

CHARTERHO USE BAI\iK

aa
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The Governor of CBli inforn:ed the Committee that:-
(xii) The various injunctive Court orders issued against the Statutoryz

Manager by riarlous courts countryrvide are still in place and the
respectirre cases are pending he aripg and determination.

(xiii) Charterhouse Bank issue involves substantial and grave policl,
consideration for the banking industry and therefore CBK has been

reluctant to arrirre at any resolution urhich does not inirohre rvider

consultations u,ithin the government and the banking industryr.

(xv) Consequentllr, CBK has offered the foilorlring tu;o alternatives and

entered into agreernent ra'ith a riieu, to resolving the issue.

(i) A.voluntary u,inding up of the Bank u,ith the consent and

cooperation of its shareholders so long as it is acceptable in
principle ihat bankrng ltcense ought not to be reneu,ed based

on rrarious finciiregs outlined aborze.

(ii) A restructuring of the Bank in :-espect of v'hich u'ithour
pre3udice negctiations hai,e been carried cut a:id a

Restructuring Ag:-eement agreed u.pon in consuitarions u,ith

Ti-easuni anci the Atrorner; Geriera-l 1eading to the execution

of rhe Agi-ee ment of 3 i sr August, 2009.

The Gorrernor of the cenira-l Bank in his evidence presented to the

Commjtlee the various documents arrd coj-respondences.

1. List oi rhe financiai instirutions fined from Decernber

2OO3l2OO4l2O05 tl 2006 - (Annex S)

2. cBK Governor (Dr. MulleiJ letrer of 23logl2.oo4 to I\4inister for
Finance (Hcn. h{u.iraria, \,IP) proposing for assistance of Banking
Fraud Unir in invesrigations on the Bank (Annex 6,)
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3. CBK Governor (Dr. ir4ullei) letrer dated 29ll0l2OO1 to Ji{inister

for Finance (Hon. Mqriraria, MP) on the formation of Inter-agenclr

Taskforce - (Annex 7) i

4. Cha-rterhouse Bank application and approriai for reneu'al of

banking license on 25101 l20A6 - (Annex 8)

5 Inspection Report on Charterhouse Bank as at 30']' September,

2005 -(Annex- 9)

6. CBK Gorrernor (Dr. Mullei) letter to Finance Minister (Hon' Amos

Kimunya) dated 20 I 03 l2006 recommending the vrithdraural of

Charterhouse banking iicense -( Annex 1O)

7. Charterhouse response on 27 11212006 to the lt{inister for

Finance on the Notice of revocation of banking license

{Annex 1 1)

8. Permanent Secretarlr/Treasuryr }etter to CBK dated 12l03l2OOT

to act on charterhouse rvithout further deiay - (Annex 12)

g. cBK Gorrernor lerter of 2ll03l2oo7 to Minister for Finance (Hon.

Kimuny2), response ro letter o{ 72l03l2OO7 - (Aunex 13}

10. Head of Public sen,ice letter dated 17 lo5l20o7 to chief

Justice to fast-track the court cases on the Bank - (Annex 14)

I 1. CBK Gorrernor ]etter of 23103109 to ihe Minister for Finairce

proposing re-structuring or liquidation of the Bank - (Anne>l 15)

i2. CBK Governor's le tter of 20 I OS 2009 tc Minister for Finance

on the extension of Statuto{r Manager's term - (Annex 16}

13' Attorney Genera-l letter of 2l l7 l09 adrrisino the cBK

Governor to act due to no legal irnpediment - (Annex 1- 7)

14. cBK Governor letter of 2417109 to the Minister for Finance

on advice b], -ooth the Attorner, Genera] and CB}r. Iaulle:^s on ihe

v,,21r f661,ard on Charterhouse - (Annex 18)

i5. CBK Governor lerter of 7 l9l2OO9 to the Mi.nister for Finance

on -uire executjon of the Restructuring Agreement - (Annex 19)
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2.1.2 EV]DENCE BY M ROSE DETHO. FORMER STATUTORY \{ANAGER OF

CHARTERH OUSE BANK LIN,IITED

The former Statuto4y Manager of Charterhouse Bank Ltd. currently the

Director of Deposit Protection Fund appeared before the Committee on

Fridal, 12h November, 2010 and gave er;idence that:-

(i) CBK has gone through certain phases in trj,ing to streamiine,

regulate and supervise the banking sector, and that there \^,as a

period when CBK did not have penalties and this was introduced

much later. Prior to that, CBK would inspect institutions and find

violations rirhich rvould be repeated from time to time and that is
why CBK introduced the penaJties to deter recurrence.

(i i) Pursuant to Section 33(4) (b) of the Banking Act, CBK issued

Prudential Guideline CBK/PG/08 on Proceeds of Crime and Monel;

Laundering (Prevention) to pro\ride gr-ridance regarding the

pre-rrention, d.etection and ihe control of possible rnoney laundering

acrivities.

(iii) The guideline applies to all institurions and the banks are expected

to maintain proper identification of customers u,ishing to open

accounts or ma.I.:e transaclions. Banks a.:re further required to report

suspielous transac.lions which include large freqi-ient and unusual

deposits.

(iv) Government for:med a national task force on an'ui-moneJ,' laundering

and combating rerrorism financing. h{embers of ihe taskforce

cornprised of CBK, Ministry of Finance, and Kenva Rerrenue

Authoritr'.

(.,) Charterhouse Bank \ ras placeci uncier stafLrtorS' rnanagerrierrt

folloq,ing the tabling of a:r alleged cop1, of the report of the Inter-

Agenc-r, Taskforce on 2lst June 2006.ln order to protect rhe inlerest

of Charterhouse Bank, its depositors and other creditors, the CBK
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(ri)

Governor after due consultations and cotrsiderations, receirred the

approval of the then Minister for Finance (Hon. Amos Kimunl'2, I4P)

to place Charterhouse Bank under statutoqz management'

The placement of charterhouse Bank under statutory management

was aimed at forestalling a run on the institution folloq'ing the

negativepublicitygeneratedthroughthemedia'Therefore'the
action was deemed necessary in order to protect the interest of the

depositors, creditors and other stakeholders ruhich \uas consistent

with the provisions of the Balking Act'

The Statutory Manager took over the management of the Bank on

the 23 0f June 2006and declared a moratorium on the institution's

liability under the powers conferred br, section 36 of the Banking

Act. This was aiso in the spirit of forestaj.iing a deposit run in case

the d.epositors would want to be paid'

The clearing-House provides that membership sha11 be u'ithdrau'n if

a bank is placed under Statutoryr Management and Charterhouse

Bank u,as locked out of the clearing-house in accordance u'ith this

rule. The Sratutory' Ii4anager requested the CBK Director of Bankrng

Department on ?9S June to enter intO a Cleari-ng arrangement uilth

(vii)

(r,iii)

Charterhouse Bank r;ilhere the former rr,ould clear busii-ress on

beha-if of the latter. The cBK Banking Department acceded to the

request on 3Oe June, 2006 and this arrangement has ri-rn smoorhll''

(ur) \Alhen cha:-terhouse Bank u'as placed under statuton; manaqelnent'

. Mr. Jao Lugick, a rePresentative of the American E>:'press Bank

called the Statuto{i 142"ager and his team and insisted that -their

account u,ith charterhouse Bank be closed and directed u:here to

transfertheproceedsoftheaccourrt,Theteampieadedu'iththe
officials of Arnex Bank \r,,ho \rrere a correspondent Bair]< of

Charterhouse Bank, to suspend the intended action until fu:-ther
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notice. The request uias accepted ald this allou,ed operation under

trade fina:rcing on behalf of clients of the bank to progress rr,iithout

interruption. i

(x) Upon taking over the management of the Bank, the team examined

the external auditors report by psl6itte and Touch6 for the period

ending December 2005 and the Bank's ow-n inter-nai auditors report.

To veriry the allegations leveled against Charterhouse Bank and its

directors and the anomalies raised, the Statutory lt4anager engaged

PriceWaterHouseCoopers Ltd. on 12u July to carry out an in-depth

audit of the Bank's business as a an independent third parllr 1o

revierv the operations of the Bank and give its findings.

(xi) With assistance of Bank Fraud Investigation Unit, all documents

were ava:led for audit inspectton except rrouchers .up to June 2004

u,hich \^,ere reported as having been destroir6fl b). . fire on in a go-

d.orx,n on 2otn September 2OA4. Despite the requesr, the

management failed to provide the reievarrt info:-mation such as the

inventon; at the go-dou,ns, police report, insu:^ance :-eport,

necessa[; applicatron for insurance compensation anC the Board

did not discuss the iire occurrence. Therefore it u,as difficuit to

ascertain u'hether there u,as fire.

(xii) The Bank core sJ,stern experienced dou,nlime u,hich resulted io

disconnecting external con:rection to the branches to ease thre

interruptrons. Effecrivel), all the Bank branches -\^rere cut off and aJl

branches 'urairsactions \;ere brought to the Head Office for manual

posting.

():iii) After the end of financial ygar 2006, KPMG was engaged to c&rri; ep1

the statutoryr 3r6it of the Bank for rhe financial period endins 3l't
December 2006 because it u,,as not appropriate for
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Price\l/aterHouseCoopers to undertake the audit. KPMG carried out

the audit again for the period ending 31.1 December 2OO7.

(xirr) Section 1O of the Ba:rking Act requires that a Bank must not grant

an), person in excess of 25o/o ol its core capital and the exposure to

Charterhouse Bank u,ith regards to one client uras 67Vo of the core

capital lizhile the other u,as 32.Soh of the core capitai.

(xr,1 In order to safegUard the interest of the depositors the statutoryr

management continued to collect funds from the Bank's clients and

inriested the same in governtnent securities. This information is

crilicai because the Manager has been accused of closing the Bank'

Even though there \\rere no operations, the Manager continued to

deal urith the Bank's clients as thelr brought funds to the Bank'

(xvi) The Stafule6; \4anager was not mealt to be at Charterhouse Bank

for more than 12 months and was supposed to have made decision

bl, then but this did not happen due to the gagging orders u'hich

\ rere issued. At one time the \{anager u'as cited for contempt of

court proceedings and urarrants of arrest \ilere issued against the

manager hence could not make anli decision' The gaggrng orders

meant that the CBK' Statutoqz Manager and erren the Ministr-r' of

Finance couid not ma}':e anv decision on the wa-rr foru'ard for the

Bank and 'uleerefore the depositors haye continued to suffer'

(xrriil The audit by 11-1s Price\VaterHouseCooPers and other findings b1'

the statu166r marlagement revea-ied that the former managernent of

rhe Balk conducted the aJfairs of the Bank in contravention of the

Banking Act and CBK GuideLines anci Regulations, The findings also

concluCed that Charterhouse BanI< and its directors engaged in

malpraciices including activitjes that portend mone)i laundering and

Lax e\/aslon
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(x-v'iii) The Bank's business \uas large and characterizeci by freouent )arge

cash deposits and withdra'*,als rvhich \ rere made repeatedly during

the day like one customer going to the Bank four or iive times in a

dalr v;l11rdrawing Kshs . 4 or 5 million each time. The management

failed to report such activities to the Centrai Bank as defined b1,

prudential guidelines since this r,;ere highly suspicious and portend

to money laundering actirrities.

(xix) The tax evasion mechanism entailed foreign companies providing

undervalued pro-forma invoices as u,ell as blank inrroices to insert

discounted vaiues of imported goods for the purpose of import

declaration forms. Man1, times the descriptions of these goods u,ould

be distorted to take advantage of lorver tariffs.

(xx) Mr. Oraro stated that over six cases urere filed in respect of the

rnatter regarding Charterhouse Bank in Kitale, Eidoret, Nairobi,

Malindi. \4ombasa and in a-li those appircations, injunctions u/ere

granted against CBK and rhe Statutoni Manager and the lt4inister

for Finance from interfering in the Bank in arr\/ \ ra\i. Therefore,

raking 2n1; s.+itn 'r,ould have been con'u-a.i;v'to the injunction orders

and both the Court in Eidoret and lvialincii proceeded to issue order

of committal agarnst the Staturory Manager. Therefore. Statutory

Manager had to be flou,n out of the count{, as CBK u,ent to rhe

Coi-rrt of Appeal u,hich sta-rred, but did not set aside those orders as

thelr stiLl remain.

(xxi) The Statutory lt{anager expJored ihe option to re-structure

rnanagement and/or reconstitute the Boarci of Directors of

Charterhouse Bank but a-r"ter due conside:-ation. found that this

could be merelJr a cosmetic measure given that the sharehoiders

rx,ho rl,ould be vested ri,ith the responsibility of appoinung the Board

a::d overseeing managerrrent restructuring are rhe same parties.
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(xrii) In vieu, of the foregoing and in order to upholcl the ir-rtegriq' s1 th'

firrancial sector, the Statutoryi Jt4anager recommended to the

Minister for Finance to rerroke rhe banking license for Charterhouse

Bank as provided under section 6 of the Banking Act and thereajter

the Bank rr,,ould be liquidated. Given these recommendations, the

Minister for Frnance gave a 28 da1'5 notice to the directors and

shareholders of the Bank to rerroke the license but soon thereafter'

these gagging orders were issued and erren the lr4inister for Finance

could not take any further decision'

2. i.3 EVI CEB MR. E NY l\4A ]\4 RO

BANKIN G&SUPERVIS] OND EPARTI\4ENT. CBK

The former Director of Banking & Supervision Department. appeared

before the Committee on Fridalr 12fi November' 2010 and gaire evidence

F

that:-

1. cBK conducted further inspection of charterhouse Bank Ltd' on

18G April , 2006 to establish and conltrm the complia:rce starus of

the Bank. This particr-rlar inspection u/as recommended b)' the

Minister for Finance and. prompted b1, publication in the media of a

]etterb],thethenGovernorofCBKj:ecommending.rheu,ithdrau,a]

of Charterhouse Bank license'

The inspection established that rhe Bank coniinuecl to be in

rriolation of criiica.l operationai requirements relating ro "Know Your

Cttstomet-". uthere ittier aLia:-

(i) Account-opening forms for 45 suspect cusiomers rransaction

accouirts \^rere not available and rhirtr'-six (36) of these

accounts had since been closed. EarLier i].lspectiorrs

conductedbi;QSliinAugusi.2oo4hadidentrfiedaiotal223

a

accourrt-oPerung

remained Iarge15'

forms as missing. The Bank therefore,

non-compiiant to the CBK Prudential
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Gujdeljne, CBKIPGIOS, u,hich requires the Banks to obtain

ancl maintain proper identification of customer details.

(ij) Section 4 of CBK Guideline on Foreign Exchange

Transactions, require s Banks to report Bny transaction

above US$1O,O0O anci to retain documentary er;idence for

sucir tl-ansactions.

+ There u,ere numerous instances of splitting transactions

below US$ 10,000 b], a single customer to a single

beneficiary in order to avoid maintenance of r-ecords for

reporting transactions above USg50,OO0 to CBK,

+ Specificaliy, the Bank failed to pr.ovide relevant and

supporting documents rvith respect to two accounts

u,hich \\iere used to receive, split and move huge

transactions from a trading compan\; and transfer the

same abroad.

(iii) Prudeniial Guideline cBKiPG/08 requires insritutions ro
report suspicious activlties thar portend ro moneJ; iaundering

and proceeds of crime operations. The Bank u,as found to be

involvecj ii-r malpractices reiating to par;ments to supoliers of

producrs anci cheques drau:n on custonrers' accourris_b.eing,

cleared rhrougli a laurrer's ciient account. Such transactions

vTere :-ampanr in rhe tsank but the management failed to
report such actjvities to cBK as thelr \^,ere perpetrated bt,

persons u'ho u,ere shareholders and directors of the Bank.

(iu) The draft inspection Report documenting the above findings

u,as foni,arCed to Charterhouse Bank on 21sr il.tne, 2006 for

:-evieu, and feeciback bt, 4'.b Juh,, 2006. Folio-*,-up inspectron

of Chanerhouse Bank revealed repeateci rriolatjons and other
probiems rhat u,arranted the closu:^e of charterhouse Bank



Ltd. According to cBIi regulations, r,iolations of banking

regulationSareperraiisablebutmustberectified.

2 2 EVIDENCE BY KENYA REVENUE AUTHORiTY (KRA

Mr. Michael waweru, commissioner General of KRA and Mr' Joseph

Nduati, Commissioner in charge of lnvestigation and Enforcement'

appeared before the committee on N4onday 30o August,20lO and gave

erridence that:-

(i) KRA as invited in 2006 by the Inter-agency Taskforce inrrestigating

charterhouse Bank to assist urith tax evasion aspect of the

inrlestigatjon and the Taskforce members were CBK, KACC, and

the State Laiv Office'

(ii)KRAinvestigatedal]majorcustomersulhoheldaccountsin
Charterhouse Bank to erra-luate their balances and a-lso the

transactjons against the respective tax returns, focusing maini)'on

Income Tax and \/AT returns as a routine procedure for processing

information received b1i the KRA'

(iii) KRA ga\7e assessment for taxes and levied penalties u'here taxes

\ /ere found due, in accordance u'ith the reievant iegislation' An1'

tax parrer is entjtled to dispute the assessment uihen not satisfied

rvith the computation. KRA v'as therefore not invoived in the tax

assessment of charterhouse Bank or its shareholders per se' but

the focus \^IaS on its customers SusPected of tai er,asion'

(iv1 charterhouse Bank j,s registered for corporation ta:t uncier PIN Nto'

P0o05g5TOsDarrdthecurrentstatusoftheBankreiiectstharthe

Ba-nk has been filing self-assessment tax returns unt'il 20c8 and

PAYE returns on a monthh' basis up to lr4a-r'20lO according to rhe

ta;< ledgers.

The Daiirr Nation rePort of 17t'

unavailabilitl' of information on the

October, 2OO7 alleging

di:-ecto:-shiP of Nakuinatt
(.')
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holciings in KRA records u,as rrrisleading because KRA vras not
investigating the tax status of the directors and shareholders of the

Bank. HorvBver, KRA did siate that Naliurnatt Holdings Limited
had 25Vo shareholding in charterhouse Bank Ltd as alleged in the

media.

(ri}. in regard to KRA position on the re-opening of the bank, the

commjssioner General stated that KRA as a revenue agencli, is
mandated to collect and account for gorrernment revenue under the

Rerrenue Authorif5, Act Chapter 469 of the laws of Ken1,s.

Thereiore, placing banks and financiai institutions under statutory,

management is under the Banking Act and KRA has no
jurisdiction, as the decision to place the Bank under statutoryr

management rvas not based on the revenue Act.

(vii) The Commissioner General stated that even' balk has customers

invoived in tax evasion and are usrra,lh, deait urirh in accordarce
ra,irh rhe revenue Act. Therefore, tax errasion bJ, 

^ 
customer cannol

constirute a reason for closing a bank, and that every; bank would
be closed todaSr if that rruas the case. The Commissioner General

confirmed that KR{ had no pending ta:( issue u,ith Charuerhouse

Bank as the Bank had been paying laxes and filing reruros trmeiir.

and could provide ta: complia:rce certilicate to Charterhouse Bank
if requested.

2.3 EVIDENCE EY I{ENYA ANTI-CG FTRUFTTON COIVIMMISiOI{
2.3,1 EVIDE]riCE BY DR. JOH N ]VILTTON),I. DEPUTY DIRECTO R OF KACC

The DepuW Direcror of KACC appeared before the Committee on Tuesdav

2"d September, 20lO and Thursday 28r'r October,2OiO and garze evidence

that:-

(j) KACC u,as not and has not been inrzssligati.ng Chartei-house Bank
but u'as onl1, inyehre6 Ir investigating documents and records in

JJ



charterhouse Bank relati:rg to three companies as a result of

ailegations of malpractices that had been unearthed by cBK in its

routine audit inspection of the Bank and reported to the It4inister r

for Firrance who constituted an inter-agenc)/ inriestigation team

comprisingofthreeagencies:-KACC,KRAandCBK'This
investigation started in 2004

(ii) The objective of the investigation was to utilize the respective

mandates of the three agencies to:-

(a) Investigate suspected tax evasion on undeciared income by

traders *,ho were using the Charterhouse Bank Ltd. to hide

their business operations from KRA'

(b)Investigaterlio]ationofbanki.nglau,sandregulationsand
take necessa4/ action'

(c)Investigateanyincidentalmalpracticesb),theBanksuchas
mone)r laundering'

(iii) With the combined mandate of the three institutions' it \ilas

envisaged that in the errent that:-

/-\ ,Tev errasion is established, KRA would morie to recol'er v'hile
(al t aA

KACC rpouid compiie er.idence on the tax evasion for possible

prosecution uncier Anti-corruption and Economic Crinres Act

for failure to pa1'necessarJT ta-x to KRA'

(b)Ba.nkinglav,sandregulations\[,erebreached,CBKv,ou}d
take the necessarJr action as provided for uncier the banking

la$,s to discipiine Charterhouse Bank including piacing it

under statuto4/ management'

(i.,) The joint investigation team obtained u'arrantS to inrrest'igate

accountsand/orsearchpremisesandsen,edthernon
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a

chanerhouse Bank to coilect documents and provroe informatron
on the follcrn'ing three trading firms.

o Tusker MattresseS i

e W. E. Tilley

+ Creatii;eInnovations

(r) Bank account and financral records for the three cornpanies \\;ere

obtained from Charterhouse Bank anci the tradrng iirm's premises

using the rr'rarrants. A ta;., audit based cn the documents \^,as

carried out by I{RA offrcrals v;ho carrle up u,ith provisional ta-x

assessments for the three fir-ms.

(t,i) Under the circumstances, 1t u,as necessary for KRA to senre the tax
assessment to the firms and demand for their response or

pa1'ment. Investrgatron br; KACC could onlrr ensue once liR{ had
deterrained u'hether there v,,as indeeci undeclared rax b1, rhe three
firms and that it u,as evaded. ,

(r,ii) Tax lau,s also provide for a dispute resoluuon mechanism u-here

the assesseci lirms have recourse ro dispure the computation of rhe

ta>i assessmen-1. The mechanism has ro be exhausred before the

final tax fisure ov,,ed can be determined and reco\iery eilected bv

KP'A and necessarY criminal invesrigations conducred by K{CC.
The tax assessment computed b1, KRA u,as clisputed b), rhe three
firms causing KRA to pur-sue and exhaust the dispute resolution
mechanisms u'ith the fi:-ms as provrded for in rhe tax lara,s.

(i,iii) consequentir,, hACC could not proceed u'ith an\i invesugatrons

before the outcome of the dispute entei-ed into bl, KR\ and ihe
subject firms and there has been no commu.nicarion from KRA

since then. In the mea:edrne, cBK v.,as to pursue rhe Banlr u,irh
regard to r;iolations of the ba-nkrng 1ar,r's anci regujations. To-ciate

KACC has not been adr-rsecl u'herher the h.RA erhausred rhe



dispute resolution mechanism' \\Ihere Pa)rments are made on the

assessed taxes, po action or prosecution is undertaken b]' I(ACC'

(x) KACC role in the investigation u'as therefore onllz confined to the

initial search and seizure of documents at the Bank's premises in

re]ationtothethreecompanieslvhichhadaccountsill
Cl:arterhouse Bank. There u.IaS no tax evasion allegation against

CharterhouseBankbutagainstthecompaniesrrihichhad
accounts rvith the Bank and that why I(ACC uras investigating only

the three companies' KACC had neither powers nor mandate to

investigatemoneylaunderingagainsttheBankbecausethererrlas

no laqr at that time against money iaundering'

KACCdidnotparticipateintheclosureofCharterhouseBankand
has no file pending against the Bank since KACC \\'as not

investigating the Bank and is equally puzzled' that it has taken

rariieriongtoconc]udetheinrlestigationsontheBank.

On ailegations of economic crime' KACC wouid onh' harre

paiiicipat.edinonecrirneandthatistaxerlasionu,hichithad
i-nanciate to inrresiigate because it had no mandate to invesiigate

rione\; .laun.dering. Money iaundering \I,as nol an offense by that

tirrre and e\ren no\r, urhen it is an offense; i-t is another agenc); that

u'ouid be invoived and not -KACC

There \^ras no allegation that C}rarterhouse Bank u,as inr,olr,ed in

12; sr,asion and the inrrestigation u,as oni)' on 'the three companies

rhat had accounts in charterhouse BaIk and that is u'as u'hJ'

}LAC,CaccessedandobtaineddocumentsfromCharterhouseBank

bui had no issue vT th Charterhouse Bank'

(x)

(xi)

(xiij

E]\TCE BY P F -L UI4B DIR R P CC

The Direcror of KACC appeared before the committee on Thursdal' 2Bh

accompanied b)' Dr' It{utonyi u'ho had previous)1'
October. 2010
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appeared before the commirtee and gar;e follou,ins erridence:-

(i) Dr. I4utonyi confirmed to the committee that the Inter-agelcy
Ttaskforce did not record an1, minutes of its meetings and that
KACC could not have conducted investigations on Charterhouse
Bank because the allegations made against the Bank re)ating to
money laundering, siphoning of monerr, and fictitious accounts
\ rere not urithin K{cc mandate . Therefore, KACC djd not carry

any inrrestigation on the Bank as a suspect then and even at
present.

(ii) The Director clarified that he had received two fresh cornplaints on

Charterhouse Bank. One from anonJimous person via e-mail and

one formai from the Ambassador of the United States of America
to Kenl;a to KACC on 2Bt],September 2o10. (eopy - Annex 2o).

The Director acknorx,ledge receipt vide a letter dated 2grh

September, 2010 {copy - Annex 2r}. The information submitted
bJ, the Ambassador rvas being analyzed b), KACC udth a rrieu: to

establishing u,hether an\r ofiense knou'n to lau, had been

committed and instituting further investigation on the matter.

(iii) The Director also clarified that it is not the mandate or prerogative

of the ]iACC to ciecicie'rvhether enl, .5"r.U.including Charte-rhcuse
Bank should be opened or ciosed but it is u'ithi.n the mandate of

the I(ACC to receirre legitimate compiainrs and act on them. He

stated that under Section 4T (a) of the Anti-corruption and
Economic crimes Act, it is possibre for KACC to re-open an

iirvestigation that has gone cold in light of nera, erridence.

(jr') The Director fur-uher clarified that on receipt of the complaints,
KACC deemed it necessar)r to inform the public through a press

statement that ir had received fresh information from highl_r,

placed sources on alleged acdviries of Chartei-house Bank Ltd
u'hich is being examined v.ith a vie-u, to establish:.ng vrhether there
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has been a r,jo]ation of the ]av,. I{ACC has since rvritten to both

Central Bank and Kenl'2 Rerrenue Authorir5r seekin'q for

information regarding Charterhouse Bank and is stiij au'aiting for

response from the said institutions'

2.4 E\IiDENCE BY STATE tAW OFFICE

2.4.1 EVIDENCE BY h4S I\4UTi-I oNI I{MANI

The Senior Deputy Director/Solicitor Genera] in the office of the Attornelz

General appeared before the committee on Tuesday 2nd September' 2010

and Friday 2gfr October, 201O and gave evidence that:-

(i) TheAttorneyGeneral'sOfficeurasnotinvoh'edu'henthe
investigationsonCharterhouseBankbegantn2oo4.Theoffice
was only inrzolved in 2OO9 in the litigation aspect of Charterhouse

BankaJterCBKsoughtlegaladr,icefromtheofficeon}51}
Decembe r, 2OO9 regarding the injunctiiie orders' The office of the

Attorney General uras clearl)' au'are of the litigations relating to

theCentralBankbecausetheoificehadbeenrepresentinglhe
Minister for Finance'

The inrrohrement of the Attornel' General in rhe matter regarding

cha;terhouse Bank u,as based on cBK request for a legal advice

vide the letter dated 17ft iune 2OOg (eopy Annex - 22]t u'hereb-)r

CBK requested for the Attornel' General's }egal advice regarding a

settlernent that cBK had entered into ro re-open charte:-house

Bank. Prior to that, the Attorneli General had been inrzol"'ed onl-rr

in iitigarion .ul:rat culminated in the request for iegal acrion'

ThecasesbJ'depositorsofCharterhouseBankinvoivethefoilov'ing

mul-uiple Iitigarions that \ /ere filed at the High cotiri a:rd the

Atrornel, General u,as invojved in l-epresenting the h/iinister for

Finance. The first case No. HCCC 329 of 2006 b}, Charte:-house

Bank did not inr,oir,e the Attorner, Ge.era.l and it u.,as seeking a

(ii)

(iii)

38



tempora-ry, injunction to restraln rhe CBK from appointing a

Statutory Manager and this uias dismissed b), the High Court on

26 July 2006

(iu) Secondh,, Eidoret High Court case lt{iscellaneous civii application

No. 638 of 2006 u,here the parties were Ratlal Automobile Limited

and three others versus the \4inistry of Finance, centrai Bank,

Statutory lt4anager and Charterhouse Ba:rk. The High Court

sitting in Eldoret on 15b September, 2006 granted the applicants

leave for judiciai rerrjeu,, to rer;ier,,r the decision, of Central Bank's

appointed Statutorl, Manager's decjsion to close Charterhouse

Bank and not to conduct the banking business of the institution.
The leave \:,,;as granted ii,hich trras to operate as a staJ/.

(u) The interpretation of rhe granted order rz,ras that Charterhouse

Bank could operate upon failure bl, the Ceniral Bank to hand

over the management to charterhouse Bank. The management

applied Ior contempt against the Statuton, Manager and the

application for contempt u/as granted b-rr rhe Fiigh coui-t in Eldoret

resulting in the Centrai Bank and the Statutory, \4anager making

an application on appeal to sta1, the ordbrs granted bl' the l{igh
court aeajnst the Statutorl' Manager. There has been a lot of

litigalion arisir-rg from that matter and .the high coun granted the

sta;v of the contempt orcier.

(vi) Thirdh,, Kitaie High court appiicarion No 105 of 2006 b), a
depositor, Mr. Iy'toham.med Asham AIi, -rrerses the central Bank

and ihe Minister for Fina:-rce. .The High court again sittrng in

Kitaie on 19ft September, 2oo5 granted the applicant leave to
apply for judicial revi.eu, to revieui the decision of the Central

Bank's appointed Statutcn' h{anager's decision ro close the balk
and ro refuse to conduct banking business, rx,hich u,as against the

interest of Lire depositors. The High Court granted the learze u,hich
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\\,as also to act as a sta1, of the decision. The applicant in that

matter uias a businessman in Kitale r',;ho had an accouirt at

Charterhouse Bank based in Kitaie and his assertion rvas that his

business rvas adverselli affected by the closure of the Bank and he

rvas entitled to apply to the High Court to revieur the decision.

That application is still pending.

(vii) Fourthly, Malindi Miscellaneous application No. 97 of 2006 vrhere

again another depositor filed an application against the Centrai

Bank, the Minister for Finance. and the Statutory manager

chal.ienging the decision of the Statutory \4anager to close the

Bank and of refusing to conduct the banking business' The High

Court sitting in Malindi granted the applicant's learre to apply for

judicial review on 9th october 2006 and the leave was also

granted to act as a staY

(viii) Fifth, Ivlalind,i High court Miscellaneous application No 9B of 2006

alsofiledbJ,udepositoragainsttheCentra.IBank,Ministerof
Finance, and the Statutory Manager seeking ]eave to appiy f61

judicial revieu' against the siatutorlr ]vla:rager's decision.ro ciose

the Bank and to denrr them banking sen ices. The High Court

again granted the appircant leave u,hich uras to operate aS a sra-V'

(ul) The office of the Attorney Genera-l u'as invoived in the above stated

CaSeS in r,r,hich the office uIaS instructed b], the Minister for

Pinance to represent it in the judiciai revieu' proceedings ancl the

Attorne5z General's office filed a replying affidavit s\rorn on 12ft

and 13e October, 2006.

(x) The Minister's Afirdarrit stated that the appoinlment of a Statuton'

Manager b), the centra] Bank received his approrral in line u'jth

prorrisions of the Banking Act. The reasons girren bJ' the h4inister

for approrzal u,as that, there had been adverse publiciq' on the
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Bank and there was fear on a run on the Bank ra,hich u,ouid have

ajiected the business of the Bank.

(xi) The Statutory, \{anager \^,as to senle for one year and

subsequentllz, there has been one extension granted by the court

because the Statutoryr Manager u;ho \\/as also u,orking at the

Central Bank claimed that she \\/as unabie to execute her

rnandate due to the gagging court orders.

(xri) Subsequentiy 161r matter rvas brought to the attentiorr of the 9ft

Parliament and the Departmental Committee on Finance,

Planning & Trade recommended for the re-opening of the Bank in

its report but CBK has not complied to-date. CBK reverted to the

Attorney General vide letter dated lTth June, 2009

seeking 1egal interpretation of the Banking Act and u,hether there

\ ras anJ/ legai adrrersifj, or impediment that urould stop the re-

opening of Charterhouse Bank. The Attornel, General upori

rerrieuring the pending cases, gave his opinior-r to CBK vide le.ter

dateci 2ist Jsly,2AO9 (copy Annex - 23} -uhat there v,/as no legal

impedi.ment to the re-opening of Charterhouse Bank. There has

been no further communicatron on the sarne from CBK.

(>:iii) Undei- the provisions of the Banking Act, a bank mav be closed

when it is under liquidatjon and it was the understanding of the

Attornel, General's office that Central Ba:rk rn.as -ulring to prorect

Charterhcuse Bank and ia,as therefore supposed to follou, the 1au'.

Having not compiied ri,ith the iaw, CBK should initiaie action to

resolve rhe impasse and negotiate urith the Bank on the terns for

re-opening the Bank since there is no credible evidence to confirm

that there \^ras a run on the Bank and there is no legal basis upcn

u'hich the Statutory;14a'ager \^,o1l1d still be in the Bank rarhen the

terrn has expired and there is no further extensior-r.
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(xiv)TheSolicitorGeneraicon|irmedthatshehasnotbeeirln
communication u,ith foreign embassies or al1)i other jnstiiut:ons

but had seen a letter from the American Embassy addressed to the

Attorney General raising concern about charterhouse Bank and

noted that the communication u'as rather unusual since this is not

a matter of mutual legal assistance'

(>n,) CBI( is emporr,ered under Section 34 of the Barrking Act to

interveneinthemanagementofabanktoplotectitfrorn
collapsing and the intension is iike a leceiver managel in a

company,tr''hoissupposedtobringsoundbusinesspracticesinto

the company and ensure that it is back on its feet'

(xrri) The Minister rvas convinced to allorv centrai Bank to appoint the

StatutoryManagerunderSeclion34(i)and(2)(a)oftheBankrng
Act but the facts rhat have emerged after the closure of the Bank'

appearstohar,ebeendifferentfromthefactsthatcausedthe
Minister to ajioq, .r-]ee placement of the Bank under Statutory;

management'Apparently,there\^rasnofulldisclosureofthe
reasons and the basis on u;hich the Bank v,as p]aced under

s tatutorJl maragem en -L'

(xrrii) The Attornerr General on the request of the central Bank had on

the 21"r of July 2OO9 advised that there \ /as no legal impediment to

the execution

confirmation,

of the restructuring agreement' Follou'ing

there \ Ias no further communication from

this

the

centraj Bank ajld it u'as assumed that the Attornel' General's

adrrise rn,as adhered to

O TOBIKO CHIEF PUBLIC PRO SECUTOR
2.+.2 E\/IDE NCE BY.\/iR KEP.IAK

REPRESE]\TTIN G THE ATTORNEY GENERAL

The Chief Public Prosecutor appeared before the Committee on Frida-"

29ft October, 20io accompanied b)' h'ls \4uthoni iGmani (Senior Depun;
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Director/Solicitor General) \4r. James Warui Mungai (Principal State

Counse)) representing the Attorney General and garre evidence that:-

1. Criminal investigations on Charterhouse Bank Ltd. uras injiiated

by the CBK through the Banking Fraud Inrzestigations Unit (BFIU)

and the Office of the Attorney General got involrzed when the

investigation file u,as forwarded to the Office b], the BFIU on 6e

September, 2007 rvith recommendations that Charterhouse Bank

Directors should be charged u,ith various offences of violations of

rhe Bankino Act

Since there \^ras no legal requirement for the Attorney General to

give consent to charge the Directors urith the offences

recommended, the involvement of the Office of the Attorney

General was only limjted to approving that there uras sufficjent

evidence to sustain the proposed chrges.

Upon perusal of che lile b5i the Oilice of the Attorney General, it
was found tirat there u,as suflicient evidence to charge Ii4r. Sal;ai'

Shah, Managing Director. a:rd all other Direcrors of the Bank as

recommended b_1; the Police. The Attoi-ne1r General directed rride

his letter datecl 25s Febr-u&r],, 2OO8 (copy .dnuex - 2+l that ihe

saiC Di:-ectors should be arrested and ariaigned in court for ',.he

aJore-mentioned offences.

The Attornev General directed the Police to drarn: [he appropriate

charges and fomra-rd the same to rhe Attornev General's Office for

perusal before registering the same in courr Additionaili,. the

Police was requested to confirm the Directors of Chart.*or-,..
Bank q;ith the Registrar of Companies.

On 29n Februa4r 2008, the investigation Officer namelv Chief

inspector Llrdia Ligami of BFIU hand delivered to the Atrornel,

General's Office. rhe CraJt charge sheet u,hich u,as discussed and

)

4
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the lnrrestigating officer ieft rvith the draft charge sheet to prepare

the final cop)' of the charge sheet in the usual Police format' The

Police have not reverted to the Office of the Attorney General since

then.

6. Separateiy, the Attorney General received a ]etter dated i4t}

February2O0S(.opyAnaex-25},fronrMr.MichaelRanneberger,

the Ambassador of the United Stated of Amerrca expresslng

coi-)cern about the status and future handling of the charterhouse

Bank Ltd

The Attorney Genera-I responded to the Ambassador vide his letter

dated 2lst Febru&rl/, 2008 (copy Annex - 261 conirrming that he

had given appropriate directions on the matter and that

investigations relating to tax errasion alld proceeds of crime \^'ere

being handled by KRA and KACC respectir,e]), and t}rat the said

instituilons had not submitted their hles to lhe ofiice of the

AttorneY GeneraL.

In addition, the office of the Attorne5r Genera-i receirred a letter

dated 5s March ,2oo8 (coPy Annex -271from the advocates acting

for some Directors of charterhouse Bank Ltd. complaining that

their clients u/ere discriminated against in that other banks ii'ho

had committed simiiar violatjons of the'Banking Act $rere dealt

rn,ith bJ, CBK b1r v,r25r of monetarl' penalties as provided for b-r'

Regulations contarned in Legal No*ice Nos. 77 and 164 of 1999 -

Annex - z8 . a-nd not bv vraJ; of criminal prosecution'

Consequenrlil the Attorney Genera-] rr,rote to the Gor,ernor of CBK

on 6tr lr{arch, 2008 (coPy Annex - 2gl seeking his response on the

allegations of d.iscriminatory treatment br, the adr,ocates' He

sought the clarificat-ion to enabie him respond appropriatel5' in the

8

9
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e\7ent that those issues \^,ere raised in court to challenge the

prosecution u,hich he had aiready ordered.

The Governor responded on 25ft March, 2oo8 ("opy Annex -3o)

and stated that CBI{ can institute criminaj prosecutions against

the culprits in addition to lerl,ring penalties ciepending on the

nature and graviSr of the violations and gave the example of
.Uurobank Limited.

The position u;as that the intended prosecution u,as discriminatory
as the attached list contains is a list of banks that had committed
simiiar offenses and had actuaily been penalized b), the Central
Bank of Kenya in accordance rt,ith reguiatjons published by the

h4inister for Finance in Legal Notice Nos. T7 and 164 of 1999 as

regulations on monetaS, penaltlr. A similar 1ist was aiso submitted
later to the Committee b1r the Governor of Central Bank of Kentra

The contention u:as that other bariks :hat had commirted similar
rriolations, had been penahzed in accordance u{th the ruLes and
regulations b1r the ]vii.nister for Finance J/et in the case of
cha-rterhouse Bank, the directors are charged or proposed to be

.charged hence the di.scriminatorjr treatment. The Attorney- General

as the principal advisor of the go\iernment has the obligation in lau,

to ensure that the rule of lau,' and due process is follovred and to
advise the go\/ei-nment institution and public offices to operate

urithin the confines of tl:e lau,.

The chief Pubiic Prosecutor maintained that erzen if the charges

the Attorne)r General had endorsed materialized, for prosecution,
that would still not be a ground in lau, upon u'hich to cjose

cha;terhouse Bank or to appoint a Statutory lrzia:rager. Therefore,
chargrng the director-s of the Bank u,ith technica-i breaches of the
Banking Act would not jusrifv necessaril_v or lead to rhe cjosure of
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the Bank or lead to the appointment of a Statutory l4anager as not

e\rery breacir of the larir necessariiy entails crirninal culpabilitlr

The PriceWaterHouseCoopers Ltd report that uras in the Police fiie

\\,as onl)/ in relation to the vioiations ol the Banl,:ing Act in respect

to sections 10, 11 and 50 and the Prudential Guidelines and

Regulations but did not t:iention mcne)/ laundering, tax e"rasion or

any other allegations u,hich later feature d in the media. The

charges were based essentially on prudential guidelines and

regulations u'hich are not lau,. The investigation u.'as opeired b1'

CBK and conducted b1r police officers u,ho \ /ere attached to CBK.

Rose Detho q,as the complainant as u,ell as an emplol,es of CBK

urho uras the investigator and ultimately she u'ould have become

the prosecutor.

i5' The issue of fairness, impartialiq' and equalitl'before the lav' in

the neu; constitutiona-l dispensation is \7eilr important to ensure

that the go\/ernmenr is not accused of having treated Charterhouse

Bank limited u,ithour justiflication, in contrarrention of the

constitution v,hich provides for equalin, before the lau' anci ciue

prccess. F;om the record'avaiiable it urouid appear that there u,as

no fairness and equaliq; of treatment of the vioiators'

2.5 EViDEI{CE EY Ti{E DEFUTY P'R-II\[E IVIII{iSTER. AND

MENISTER FOR FINANCE - EIOI{" UI{UR.U KENYAT-TA MP

The Depuq, Prime Minister and Minister for Finance appeared before

Committee on Tuesda5i 28"1= September, 201O accompanieC b,t' \4r'

Joseph Kin,r,r-ia (Permanent Secretary) Mr. i. NJramunga (Director, of

Econorrrrc Affairs Depa:-tmenr). Ii/tr. B. Amolo (Depuq' Sec:-eian'J, and

garre evidence rhat:-

(i) The regularion of the banking business inciuding licensing is the

i:nandate of the Cenrrai Bank of Kenrra as pror:ideci ior under

Secrion 5 & 5 of the Banking Act.

AL



(i i) The pou,ers to interr;ene in the manageinent of a bank are vested

u'rth Central Bairk of Kenl;a under Section 34 of the Banking Act.

and the powers to terminate the appointment of Statuto4, Malager

also vests qrith the Central Bank of Ken1,a. Therefore, it the dut-v of

the Central Bank of Ken.la to inake a decision on the matter of

Charterhouse Bank.

(iii) Given that the Central Bank of Kenya is the authority mandated

under the iar,,, to regulate banking business, it is not prudent for

the Minister for Finance to take a position or-i the matter of

Charterhouse Bank ri'hich is currently under statutoryr

management. Even under the previous larv, the Minster for

Finance could on)1, 661 on the recommendation of CBK.

(ivi In response to guidance soughi. bl, CBK on Chartei-house Bank,

the Minister for Fina::ce responded tc CBK oa 15e June, 2OO9

41^ ^ +.Llld.L.

"V/e reJ"er to your leti.ers to us do-tea 23'd o-f |frarch 2009 antri 20th of

IVag 2009, ot't tl^re aboue subject matter. In tb,e letters under

refererrce, llou o-re seeki?'LE mg ccmments, guilrattce and- aauise on

action to be iaken on Cha:leritouse Bartk ltd. Hauinq reuiewed the

releuant legisiaticn, u€ recogtiize tl'ta.t tlte responsibiity of making

tlrc d"ecisiort cs to ut|ether to liquidate or restntcfitre tLrc bank lies

solely witlt the CBK antd we, titerefore, urge you to make a decision

ort titis m-dtter uithottt any iutlher aeiay. guid-eC. by the forerusic

f.ndittgs and tne law that gouetl1s tirc bantking business. .Ffoueuer,

we recogrize tltat tlte case in question is complicated by uanious

perudinE coutl case-s erud-, trtet'efore, utisl-t to request that you consuli

t\rc office of tne Afiontey General tn making Aour decisiott". (copy

Annex- 31)
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That remains the position of the N4inister for Pinance and indeed

the Treasury.

(u) The N4inister for Finance on\y acts on the reccmmendation of the

Central Bank, especially with regard to matters of banking

supen'ision and the Minist'l''of Finance does not direct' This is

rvhat informed the a-mendment of the Banking Act to rvhat it is

currently rrrhere that recommendation lies soielli with the CBK as

the recommending entity. This applies to other regulatory bodies

like the Capital Market Authority on issuance of licenses to operate

under the capitai market and such bodies or agencies har;e clear

mandates and they exercise independence in exercising their

. functions. In this regard, the role of the Minister for Finance or

Treasury lvould be to communicate the decision of CBK to the

Committee or Parliament on bEha-lf of CBK'

(ui) parliament in its ou,:r rxrisdorn arnended the,Banking Act after rxrhat

transpired about the Exchange Bank and man]' other banks rvas

viewed as interference b)' the lvlinistry of Finance in rhe

maxagemenr of those institutions urhich aJfected the financial

S]'stem'

(.,ii) The Minister for Finance advised CBK to be guided b)'the Attorne-1'

Genera-i on hou, to cleal u'ith the legal hurdles invohrirrg

Charterhouse and informed the Committee that if the Goi'ernor

cioes not perform his functions, then there v'ould neeci to make a

recommendation to H.E. the Presicienr and thereafter as reouired

br, lau,, to set a tribunal to revieu, the matter cn his replacement'

2.6 EVIDENCE BY TION. AMCIS KiMUI{Y'A MP( FOR.MER.

MINISTER FOR FINANCE}

Hon. Amos Kimun-r,a, MP appeared before the Committee on Tllu:-sda-r'

7lh October, 20 10 and gave evidence thar the ciecision to place

4B



Charterhouse Bank under sratutoryr maxagement during his tenure as

tl-re \4inister for Finance u,as informed b1, the forora,ing:-

(i) The adrrerse pubiicitv on Charterhouse Bank in the media and rhe

matter having been officiall1, brought in parliament, caused jittery
among internationai corresponding banks.

(ii) The perceiveci risk on the stressed Charterhouse Bank Ltd. that
u'oujd trigger off effects on other comrnercial banks hence the need

to arrert a run on other banks and resrore confidence in the

banking industn,.

(iii) Recommendations b), CBK as the regulator to safeguard tlie
jnterest of depositors, shareholde rs and the banking industry
follou'ing its inspections audit reports on Charterhouse Bank Ltd.

2.7 EVIDEI{CE BY THE DIRECTOR CF CRIMINAL

INVESTi GATIOI{ D EPARTMEruT N,IR. NDEGWA IWUEIORO

The Director of Crirninal InvestigaLion Depanment (CID) appeared befo:-e

the committee on Tuesdal' 1?,h october, 2c1o accompanied b_r, Mr.
Mohamrned AIi, (officer-in-Charge. invesrigaricns) Mr. Nicholas Omurende

(officer-in-Charge, Anti-rerroi-ism Unit) It4iss. JuC-r; Adhiarabo (Officer-irr-

charge, Anti-narcotic Unii; and Miss Ljdia Liganve (Bankrng Fraud
Ini,estigation Unit) and gave the follou,ing evidence:-

1 CFIRONOLOGY OF I]\\IESTIGATION O].J CHARTER}JO USE BA]\TK

(i)

RY CRiMINAI- INVE STIGAT]ON DEP TIvtENT

The Director of rhe cID rnformed rhe commitree that rhe

onlrr allesa'uon made against Charterhouse Bank bl'lt{s Rose

Detho, '.he Sratuton, M^nager, related to the rrioiarion of the

Ba-nking Acr. and that rhe case \^/as reported ro the Bankirrg

Fraud Invesugaijon Unit b1,the Sr,atutor;, Manager in ea:iier

December.2OOS.
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(ii) Ir4s Rose Ndetho stated that after her appointment as a

Statutory,]t4anager,sheinrlitedPrice\l/aterHouseCoopersLtd'

rodoanauditonCharterhouseBankandafilervasopened
basedonthePrice\liaterHouseCooperSreportwherea
number of violations \\,ere identified'

(iiil \/iolation of rhe Banking Act involved the granting and
\---,

permittingofcreditfacilities,financiaiguaranteesandother

liabilities to pe rsons and associates such that the total

advances exceeded 25oh of the Bank,S core capital of Kshs

593 miilion u,hich uras contrary to section i0 of the Banking

Act and the CBK Prudential Guidelines'

(iu) A preliminary investigation was carried out b1r the Banking

Fraud Invesrigation Unit and the file

Attorney General's Office vide

CID/BFI/SEC/4 I 4 IVOL'LtL dated 9th

{copy Annex - 32},

(irr1 on receipt of the iile, the Attornerr General u'rote back to the

Banking Fraud Inrrestigation unit in a letter dated 9tn

December, 2006 expressing concern that the matter was ai

initial stages as no statements had been recorded from

Central Bank of Kenrra ofiicials such as the Statutorl'

Manager.

(v) The Artorne-v- General adrrised that further inrrestigations be

carried out before anJr charges could be preferrecl on anJ'

persons as the matter u'as of great importance'

(r,i) Chanerhouse Bank Ltd. had been placed u-ncier staluton'

management by then u'ith effect from 23"i June 2006 anci

forensicaud.ithadbeenconductedb)'
PriceWaterhouseCoopers (P\ iC) Ltd'

fonirarded to the

a ietter ref:

December, 2006
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(vii) The Banking Fraud lnr;estigation Unit launched a:-r inquiry
No. 53/OT into the matter and recorded staternents from ]vls

Rose Detho u,ho gave an insight of her complaint as the

Statutory lvlanager and officers from pwc also recorded

statements.

(viii) The findings of the investigation based on the audit report
revealed the violation of the Banking Act and the cBK
Pruder:tial Regulations by charterhouse Bank Ltd. Ms Rose

Detho provided documerrts to support the anomalies rvhich

together with e-mail correspondence, prorred communication
bet-uieen Mr. Sanja.v Shah, one of the Bank Directors and

other indirriduals.

(rx) The then officer-in-charge of the Banking Fraud unit
fonrrarded the compiled file of inquil' ro rhe Attorne-,' General

vide a letter ref: CID/BPI/SEC l4l4l\/OL. t24 13 ciated 6ft
september 2oo7, (copy Annex G3i to the attention of Mr.

James Iv{ungai \tr/arui, a State counsel u,ho u,as dealing -.,rrith

rhe matter.

(x) on beha-lf of the Attorner; Generai. the said state counsel
\r'rote back vide lerter ref: AG/cR/2053 liB23 dated 25&

February, 2008. (copy Annex -34) and srated that there \ ras

sufficient erridence based on the erricience in the inquinr fiie,

to charge the suspects urith rrarious offences for contravening
prol,isions of the Banking Act.

(xi) Consequenlilr, the Attorney General direcred that:-
(a) I\4r. SanjaJ' Shah, Managing Director of Chartei-house

Ba-nk Ltd and all orher Ba*k Direcr.ors be arresreci and

arra-igned in Court.
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(b) The Banking Fraud Unit to drau' up apPropriate

charges and fonvard them back to the Attorney

General and a]so to conltrm the directorship of the

Bank u,ith the Registrar of Companies'

(xii) The Banking Fraud unit q,rote to the Registrar of

Companies, in the Attorne)i General's Office to confirm the

directorshipoftheBankvide]etterref:
CID/BFI/SECl2lllItlvOL'2l126dated26lhFebruary'
20OB(coPyAnnex_35}andalsofonr,ardedaproposed
chargesheetrvhich\^,aSreceivedbyMr.JamesMungai
Warui, the State Counsel'

(xiii)TheAttorneJlGeneralhasnevercornrnunicatedbacktorhe

Banking Fraud Investigation Unit on the u'a)' foruiard and

rhe duplicate file remains urith the Attorney General's office'

TIONS O F THE BANKINGACT AND CBK REGULATIONS

The Director of clD informed the committee that the findings of

the inirestigations based on the audit report revealed that the

follorx,ing sections -\^rere i,iolated b)' Charterhouse Bank Limited'

(i) Section 1O of the Banking Act &. cBK Prudentiai

Guideiine 107,3.1 on advances, credit facilities and financial

guarantees extended b1r 15t Bank equivalent to 40'5 % of the

Bank's core caPital.

(ii) Section 11(1)(f) of the Ba:rking Act & cBK Prudential

Guideline 107,3.2 on advalces. credit facilities and financial

guarantees extended b-r' the Bank to Sanjal' Shah and his

associate companies and to Mr. P. J. Ii4u,angi, a member Of

staJf, eqr.rivalent to 40.8 o/o of the Bank's core capital'
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(iii) Sectjon 1i(l)(c and d) of the Banking Act & cBK Prudenrral

Guideline 107,3.2.2 on unsecured advances, loans or credit

facilities granted by the Bank to Mr. San;a1, Shah and

associate companies.

(i") Section 11(1)(h) of the Banking Act & CBK Prudential

Guideline 107,3.2 on conducting transactions and business

in a fraudulent manner including:-

(a) Granting of a fictitious deposit of l(shs i0 mi]lion

unsupported b1r the Bank's funds to a friend of Mr.

Sanjay Shah.

(b) Hurried and irregular pavment of Kshs 40 million to
Siri]<ura Hotel b), the Bank out of a cheque of Kshs 52

million before the cheque had cleared and

notu;ithstanding a court order,

(c) Granting a loan of US$6O.OO0 b)z the Bank t-o T:-adex

SRI Co. and rhe funds released rn'irhour rhe Bank

maintaining an1, recorcis on the loa1.

(d) Pa1,p.r,, oi US$30,200 and US$ 100,000 to third
*^-*ies without instructions from the client - t:-usteesPa] Ltgs . \'1LI]ULlL 1ll.>Lt

of the account holder.

(e) \iarious large paJrments made to personal accounts of

Ivlr. Sana-l Devari from the account of Triton Petroleum

Lrd. rx,ithout appropriate mandates.

(tl Section I 1(1)(e) of the Banking Act & CBK Prudentiai

Guicieline/O7, 3 2 2 on failure to disciose to the CBK or

furnish Board's approrrals for the folJou,ing:-
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(a)5faci]itiesgrantedb),theBa:rktoCreativelnno.'iations
Ltd. associated rvith the Mr. Sanjay shah totailirrg

Ksirs 97,776,360'00 as at 23'd June,2006'

(b) Advances to Nu \4etro (K) Ltd.; Cottex Manufacturers

andM.R.&s.R.allassociatedrr'rithSanjayShah
amountingtoKshs2l,t26,669'00asat23'dJune'
20a6.

(c) Advances

companies

to Jamachar

associated

and Kings Inrrestment,

directors of the Bank

(K)

u,ith

amountingKshs34,4o,8,2Oi.OOasat23'dJune2006'

(ri) Section 13 (1) of the Banking Act & CBK Prudential

Guideline l07,3.5 by permitting Mr' Sanjav Shah

shareholding of 25.36oh in the Bank direciirr or through

holding companies u,hich u,as 0 .36% above the prescribed

25o/o \egall]' 6tt"'ed bv cBK'

(r,ii) Section i3(3) of the Banking Act on failure to disclose to CBK

full particulars of the ultimate o\ Iners of the shares of the

Bank held bv cornpanies or bt' nominees'

(i,iii) Section 13(4) of the Banking Act b1, tra-nsferring more than

5o/o o{ the Bank's share capita-l ro Mr. Sanjai' Shah and Mr'

Munish Shah 'uLrrough Ram Trust Ltd. u'irhout CBK

approval.

(rx) section 5o(1) (a and b) of ihe Banking Act & cBK Prudentia-l

Guidelines4&'5b1r;-

(a) Subrnirting incorrect inforraation on Foreign Exchange

Transacions to CBK.

(b) Failure to obtarn and retain appropriate docurnents for

all foreign currencjr rransactions above US$10,000 and
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failure to report to CBK dail5r summaries of major

foreign exchange pa)/ment above US$50,000.

(x) CBK Prudential Guidelines/08,4.1 b1, failing to submit to
CBK reports of anlr suspicious transactions or activities that

.maJ/ indicate moner/ laundering or attempts to conceal the

true identity 6l customers or owners of assets. :-

(xi) The preferred charges were not prosecuted on the basis that

the Attorney General u,rote to the Central Bank pointing out

that he had received a petition from ihe directors of

Charterhouse Bank complaining that they rvere being treated

in a discrirninatoryr manner as sinrilar violations by other

banks attracted monetary penalty as per legai notice No. 77

of 1999 and therefore, selectirzel), charging the directors of

Charterhou.se Bank u,ould be challenged before the court as

bein g di scriminator;'.

(xii) The CID Director confirmed that the oepartneent did nor and

has ne\/er investigated Charterhouse Bank for an-\.rthing

related to drug trafficking or terrorism.

Z.A EVIDENCE Ii[R. GEORGE KEGCRCI EXECUTTVE

DIRECTOR INTER.NATIOI{AI- COMMISStrON OF

JUzuSTS [ICJ}

The Executive Director of lCJ appeareci before the Comrnittee oir

Tuesdar, 2nd No\rember,20 1O and gave evidence '*rat:-

(i) His o:-ganizadon has interest in Charterhouse Bank due to

the control of monej' iaundering in Ken-1ra and his interest in

the Bank dates back 2001 u,hen US$25 rniiiion \^:as

transferrecl to Crucial Properties accouni from a European

bank. Charterhouse Bank reported rhe transacticn as
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required b], CBK immediatelll 15. mone)/ u,as receir,ed in the

account of Crucial ProPerties'

(ii) Follou,ing this .drification, the CBK Banking Fraud

Investigation Unit appiied for a magistrate's order lo f.reeze

the account of the Company and for v;arrants of search to

enable CBK to investigate the account. CBI{ also stated itr its

application for f.reezing orders rhat it believed that the money

was proceeds of a theft.

(ii) The company's account u/as f.rozen and cBK rvrote to

charterhouse Ba:rk Ltd. i equesting to be furnished v'ith all

information relating to the transactions that had taken place

through the account. The Bank declined the request on

grounds that it had no iegal obligation to co-operate u'ith

CBK u.ithout a valid court order, because it could allou' the

tampering with a customer's account )/et the Bank was

bound bJ, the requirement to keep its customers' ajiairs

confidential,

(iii) Notwithstanding this setback, CBK continued wrth its

i::r,estigation qrhich established ihat: -

e crucial Properties Ltd. had been incorporated in Kenya in

lMay l$93 u,ith fii'o directors

+ in December 2000. the Compan-u* legitimatelJ' opened a

foreign currencJr account at Charterhouse Bank ani

passed a resoiution to introduce Mr, Humphrelr Kariuki

as an additional director.

+ The moneJr u,as remitteci :,nto the Compan\"s account allo

a r-eceipt of mone\/ bii Charterhouse Bank Ltd \ ras

reporled to the Central Bank as requii-ed b1' the banking

laut'
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(vii)

CBI'I claimed that tl-re acccunt holder had failed to prorrrde a

prorDer explanarion as to the source of mone1,. CBli hor\;ever-,

asserted that the source of moner, \rras not iersev as claimeci

but Liechtenstein in Europe.

Crucial Properties rrrade an apolication in the Htgh Couru for the

lifting of the magistrate's orcier freezing rts account but the

application \ryas never heard as CBK voluntarillr 6i=.5arged the

order and applied to lhe Hrgh Court for an orcler to restrain rhe

mone\r under Narcotrc Drugs and Psl,cirotropic Substance Act,

u'hich the Court granted.

CBK claimed to be investigating the offence of rnone)/

launderrng and rea[zed the )egal deficrenc)/ since there \^ias no

iau, on mone)/ ]aundering in KenSra at the time rr,,hen the mone),

\^/as r-eceived. Therefore. CBK scught to aodress this -rhrough a

Legal ].l-otrce.

The Atrorne)I General's beiared Legal Notice specrn'ing mone);

laundenng as an offence u'as declared a nulirq- bJ, rh" High

Court on grounds that it amounted to retrospectrve applicatroi-.r

of the criminal lau,.

(i;iiiJ CBK had assumeci that Jerse\'. ihe ciarrned so'Lirce of rhe

moneJ/, v,as the sarrle as Nerr,i Jersel, in rhe Uniteci States hence

drrected its invest,earions ro ihe UniteO Srates

(tx) The High Court became rmpatient ovei- ihe failui-e bl CBK to

substantiate its clarm that rhe source of the mone]; v'as

Liechtensrein. Consequenth,. the High Coun orciered rhe

mone\/ to be reieaseci to Crucral Propenies l-tci. a:ro CBK

apparenih' had no s+.rong incentjve ro continue u,ith ihe

investigations aJter the rrrone\- \^'as released.



(x) The icJ Director maintained that it is nct possible to harre a

logical conclusion on the investigations on Charterhouse Bank

Ltd. because Some of the records \\'ere destroved rvhiie in the

custody of the Bank b)' lrre that burnt the Bank's premises in

september,2oo4. The Director confirmed that he had not been

in'olved in analysis of an,r, other bank other than charterhouse

Bank and that he is only a rvhistlerblou'er'

aa EVIDENCE BY PzuCEWATERHOUSECOOPERS (PWCI i,TD.

The Country Senior Partner of PriceWaterHouseCoopers Ltd' Mr' Kuria

Ir4uchiru, accompanied by Richard Njoroge, 
.Peter 

Gachuhi, Suraj shah,

and Miss Elizabeth Njendu appeared before the Committee on Tuesdal'

2'd November,2OlO and gave the follou'ing evidence:-

1. Term s of Reference

On 5e Juh, 2006, the Statuton; \4anager, Rose Detho requested

rhe PWC Ltd. to submit a proposa-l to CBK to carrl; out a special

auciit on banking actirrities of cha:'terhouse Bank (copy Annex'

36). The Statutoryr l\{anager notified PWC Ltd that their proposa}

had been accepted and u,rote a letter of engagement u'ith the CBK

dated 12'o July, 2006 (coPy Anaex - gTl to carn; out in-depth

audit under the follou'ing Terms of Reference:-

(i) Revieu, trallsactrons that Charterhouse Bank Ltd. had

recorded in clients' accounts ra,ith speciai focus on insider

and group-related client accounts;

(ii) Determine if there were an\/ indications of irreguiarities'

such as iliegal transactions or criminal offences, fraud or

dishonesfir committed in the course of conducting business;

(iii) Establish if further u'ork v,,ould need to be ca;ried out to

prorride erridence of anv irregularities commitied, or prorriig

anlr e1L.t relevant recommendations;
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(ir,1 Determine the status of Charterhouse Bank Ltd. compliance

u'itjr and prudence in follou,ing"Know Your Customer (KYC)"

best banking procedures th/ough revierv of the

appropriateness of the institution's KYC policy and its
application on ail targeted accounts.

(u) Deterrrrine ivhether there was any material breach of the

Banking Act, the CBK Act and the CBK regulations

guidelines.

2. The scope of the investigatron

The scope of jnvestigations bir PWC \^ias strictlli limited to

review'ing information available r,vithin Charterhouse. Bank Ltd.

and therefore did not inrrolve inten,ierving customers or other

thirci parties or rerrierving the records or information held bv

customers or third parties.

e

3

., Conseouenth,. rhe abilit1, of ile audit to reveai criminal or il)egal

tra-nsactions committed b), customers u,as Limited. The audir

ho\tr,e\rer, revealed irregular transactions but it u,as difficu-lt to

ascertain v'hether criminal or illega1 acrirrities had occui-red b1r

mereh' rei'ieu,ing Bank records a-lone.

" PV/C Ltd. morred in uihen the Stau.ltorl, IVlanager had alreadl'

taken over the running of Charterhouse Bank anci the directors

of the Bank had automaticalllr siepped aside hence PWC Ltd.

team ciici not interact u'ith the directcrs as the expectation u,as

that the Starutonr Manager vicu-id take up any issues that the

audit team came up v,ith, and foliou, up u'ith the directors,

Information fl ou' anci arrarlabiLitv

The Committee -\^ras informed that PWC faced tne foliou'ing

challenges u,hich impeded the progress of PWC audit:-
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a

ttt General unrviiiingness and minirnal cooperation among the

Bank staff to provide Pwc rvith information requested for.

(ij) The Bank's General Manager proceeded ori learre u'ithout

notice at the beginning of the exercise thereby rendering

information fl orv difficult.

(iii) Documents for transactions prior to June 2OO4 could not be

obtained as the Bank claimed that the documents had been

destroyed b), fire at the Company's archives in Septembei,

2004.

(iv) The Bank's core system, Equinox was dou;n rnost of the time

and \^/as never fully functional. Efforts to get Equinox

vendors to resolve the problem qlere fruitless in the lirst trvo

u,eeks of the assignment. Thereafter, the s)/Stem u/as

intermittentiri dou,n and some of the functionaLities could not

be utilized.

4. Kev lindine br; PVIC Ltd. t Report Anpex- 38)

(i) There rnras breach of the Banking Act and CBK Prudential

Guideiines and generai failure b)' the Balk to follou'

accepted "kt'tou) Aour customer procedure". The Bank had its

o\;n policies thai ii foLlorved, u'ouid have compiied u'iih

Central Bank's requirements but those proceciures were

ignored or overridden.

There u,ere rriolations to single borrou'er's limit ri'here the

borrou'ing limit v,as exceeded. Insider lending also exceeded

rhe iimit aLiou,ed bi, the Bartklirg Act a-nd ihere instances

q,hei-e lendin-e to insiders u/as not fu1l5' secureci.

(ii)

(iii) R.eporting to CBK \ /as inaccurate especiall-r' in cases of

foreign currenc)r transactions over US$50,000 and record

60



t

keeping for transactions over US$10,000. This s requirement

\\,as not complied rr,,ith in some instance and the

transactions \vere deliberateiy 5111, in such a \i,ay to avoid

such reporting according to the CBK Act and CBK

regulation.

(iv) PWC jdentified some suspicious or uuusual transactions

some of u,hich could point to possible criminal or moneJ/

laundering. Since the scope of the investigatiotr u,as limited

to revieu,ing the information q,ithin the Bank, PWC

recomlrended in jts report that further tnrrestigation be done

on those transactions because it uras difftcuit to establish

criminal activiB by merely pslds\ ring the records n,ithin the

Bank rr,rithout inten,ierving the customers or extending the

investigarion outside the Bank.

(") Vioiation of itre Banking Act or various requi.rements of

Prurdential Guicielines are common in barrks bur the extent

of the rriolations rzaries from bank to bank and the CBK deal-s

u,ith - them differently depenci.ing on the extent and

magnitude of the violation. CBK can impose either

administratirre sanctions or moneta4, penalues.

(vi) \,'arious unusua] tralsactions b5; customers of Charterhouse

Bank and not the Bank that pointed ro possible mone\:

laundering and tax evasion or other irregplarities \r,ere

identifred but there \ ras no evidence io prove criminal

acrivirl'.

(,,ii) PWC Ltd. moved in u,hen Charterhouse Bank had alreacil,

been ciosed and PWC terms of reference did nor inclucie

recommending u,hether the Bank should be re-opened or

remaLn closed. Therefore. P\\/C did not sive an\i
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recommendation on that direction as it r"'as a matter for ihe

centra-l Bank of Kenl'a to deal -u'ith'

(\,iii) PWC heid a meeting on 3Oft August, 2006 rvith the Minister

for Finance at Treasury Builciing u'here the findings of P\ i C

\^/ere discussed and the report rvas finalized the next day'

Thefollorvrng\verepresentduringthemeeting:-KACC
Director,KRAcommissionerGeneral,cBKGovernor,the
Statuto4rManager,andthePermanentSecretary'Ir4inistryof

Finance' Pwc report was onllr meant for cBK and the

Statutory Manager ivhich contracted the firrn'

(x) PwC draft report u,as discussed rr,ith the directors of the

Bank to the best knorvledge of P\llc because there were

issues raised and the Statuto4r Manager sought for

clarification and documentations from PWC team to support

the issues raised in their report u,hich she claimed to have

been d-isputed b)' the directors of rhe Bank'

2.LO E\ruDEIIC E BY MR.. SANJAY SHAH FORMER MANAGING

DIR.ECT'GR CF CHARTERHCUSE BANK I,IIVIITED

The former Managing Director appeared before the Committee on Fridal'

3rd September,20lO accompariied brr \4r. Ken Odera, it4aria Migiro' and

Dennis Aroka, a:rd gave evidence that:

(i) on 25th Januar-r, 2006, the Minister for Finance' Permanent

SecretaS,,Gorlernoro|CentralBankandtheDirectorofFinancia]

institutions supen,ision Department in response to Charterhouse

Bank appiication for the reneu,ai of its banking license for the Year

2006, issued a certificate of recommendation confirming that;

,,71e bantks ouerall ftnancial conditiort was rated' satisfactory

as at 3Oth -Og-2005. Tlrc ilrctittttiott had maintained a sound
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(i i)

(iii)

f-nancial conditiott ouer the gears and is itt compliance u-tith

ti'te Banking Act and ihe CBK prudet-ttial regulations. Therefore

t'ecommended titat approual be granted for the reneulal of the

ittstitutions ban'tkirtg license for the aear, 2006 as required-

under section 5 of the banking act".

It is iherefore a fact rhat the Charterhouse Bank licer:se for the

)/ear 2006 \\/as renewed on recommendation that the Bank u,as

compliant over the 1,sars. Due to compliance, on 7ft March 2006.,

authoriq,- to publish the Bank's audited accounts as at 31.t

Deceirber 2005 \^/as granted and rvas signed by Rose Detho u,ho

later became the Statutory Manager. This authority is granted only

upon compliance ra;ith the provisions of the Banking Act.

The central Bank has maintained that charterhouse Bank v,as

found non-compliance as a i-esult of inspection conducted under

secrion 32 oi rhe Banking Act. The Charterhouse Bank maintains

ihat rhe provrsions of section 32 (3) requires -uhat the person

making the inspection shall submit the report to the Centrai Bank,

and the report shaLl drau, attenticn to arty breaches or non

obsen,ance of r-equirements of the banking regulations made there

under. The person making the inspection is required to provide

remeclial or.^.r..., This has never hapnened ro Charterhouse

Bank and the Bank has never refused to act on anv remed'a-l

measure

(i,') The Cenral Bank has porcral;scl Charterhouse Bank as a repeat

offender. Cha:'rerhouse Bank denies this allegation because the

banking lau, cioes nor allori, room for repeat violation or non

compliance because in such occasion, the remedl, is proi,ided for
uirder section 33 of the Balking Act vrhich speciiically gives the

central Bank power to apooint a qualified person into any bank ro



perform any action' take anli 63u"ure' in order to impiement and

improrre management of an institution. This has never happer-ied to

Charterhouse Bank',

(v) The adverse publicit-v rvas not caused by charterhouse Bank, but

bytheietterwrittentothe\4inisterofFinancebytheGorlernor
dated20b]r4arch2006andotherdocumentsinc]udingthereport

dated 21st June 2006 tabled in Parliament on 21st June 2006 by

Hon. Billorv Kerrorv, uzhich appears to hane been intentionaillr

leaked and/or given to third parties in order to cause adverse

publicily against charterhouse Bank in the media' The documents

that caused adverse publicity were apparently from the CBK since

cBK has never condemned them or denied them or inrrestigated

anYthing reiating to them'

(ui) The draJt inspection report on charterhouse Bank dated 21"t June

2006ancimarked..draft,,ona-llpages\^/aSdeiiveredto
CharterhouseBankforresponsea-fter4p'rn.onthatda\;.
SurprisingiJr, a report, u,hich was not a draft was tabled before the

Nationa-l Assembll'before 4 O'clock on the same day' The decision

b), the central Bank to gii;e this report to unauthorized persons for

it to be tabled before the National Assembiv is urhat constitutes

conspiracJr and malice against Charterhouse Bank'

(vii) on 23rd June 2006, the cBK exerciseci its pov"ers to intervene oi'l

charterhouse Ba-rrk under section 34 (1) (d) to protect rhe interest

of the institution, its depositors and creditors. Subsequentll; *1s

CBK appointed \4s Rose Deifro aS a Statutorl, Manager under

Section34(2)(a)u,hichempou,eredlrer.toassurnerhe
roanagement, control and the conduct of the charterhouse Banks

business. Instead of compiying v'ith the laui, she closed the Bank

and directed the Kenl'2 Barrkers Association to remo\le the Bank
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from the clearing-House. Section 34 of rhe Banking Act does not
empo\rer the Statutoryr 14sr'rager to close the bank and even if there
is such po\&er, it ureql6 not auth orize the closure of all branches
but oni1, the branch found with violations.

(viii) on 12'e of July 2006, the Statutory Ma:rager appointed
PricewaterHousecoopers Ltd. (Pwc) to carly c.rut alr audit on

charterhouse Bank. In her report of Septembe r 2006, the

Statutory lr4anager recommended to the \4inister for Finance to

revoke the banking license of Charterhouse Bank and thereafter
place it into liquidation. This action and recommendations are

outside the poivers of a Statutory Manager under section 34 of the

Banking Act as the porver is to intenzene but no power to close the

Bank.

(rx) In the letter dated 20t ]vlarch 2006, {Annex * sl}, the Governor
purported to accuse Charterhouse Bank of money laundering and
tax errasron. The Gorrernor had no mandate io make such

ailegatrons and accusations because as of 23'd March 2A06, there
was no anti-moneJ'launderi.ng legislation and the tax rnatters are

outside the jurisdicuoir of the Govei-nor hence Charterhouse
maintarns rhat the Governor's dctions v/er-e baseci on malice.

(x) In the. sard letter, the Goi,ernor atleged that W.E Tillei, of Muthaiga
\ Ias invohred in monel' laundering bv exporting goods u,olh Kshs.

1.35 biliion and the receipts v,ere Kshs 5.89 biilion. The staterrent
of this compan\/ indicares that the torai turnorrer of 'J:is companJ.

does not exceed Kshs. 500,000,000 since the account rvas openeci

hence Charterhouse Bank is not a\^'are of the receipts of Kshs.

5.89 billion as alleged b5, the Governor.

(xi) The ctsK directed charterholr.se Bank in 2oo3 to emploi Err

internal/compliance ofiicer. Mr. Peter George Odhiambo u,ho had
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\ i orked for Barcla)/s Bank \vas recomrnended bJ' the ofiicial of CBK

and r,,,as employed b), Charterhouse Bank as Internal/Compliance

Ofiicer. Charterhouse Bank had also emplolrei Mr. Joseph N4aina

Gachari as an archivist, Mr. Joseph Chege as in charge of FOREX

Department and Mr. Lameck Wagumba as the Computer lt4anager'

Later on, Charterhouse Bank discovered that ali these people were

stealing documents froin Charterhouse Bank and taking them to

the CBK only f6; the CBK to ask for the same documents that thel;

very urell knew where thelr ursls' These emplolress of charterhouse

Bank \^,ere being paid US$300 per day 5y CBK and they later

resigned in a huff artd u'ere emplo1r6fl by the CBK at a hefty saiary

(A copy of the employees PAYE Annex - S3).

(xii) When the CBK and the Statutory Manager closed Charterhouse

Bank, the depositors u,hose lirres and business productiviQ'depend

on having operational banking senrices, felt aggrieved and

instituted judicial revieu, proceedings u,here thev requested the

courts to restrain bv u,av of an injunction, the CBK, the lt4inister

for Finance and the Stafutory; Manager from ciosing the bank

rhereby. cleni,ing them banking sen,rces contrar-5; to the iau'. The

court granted the injunction arld the judges rn'ho delivered the

ruiings in the rrarious courts countqru,ide on interim orciers

restraining the Statutory; Manager and ordering for the re-opening

of Charterhouse Bank Ltd. were transferred immediateir''

(xiii) The Statuton, Ivlanager and the CBI{ did not discuss either the

draft or the fina-l P\\rC report u'ith the directors of Chanerhouse

Bank, In addition, the-r; did not seek the directors' conti-nent or

response on the report anci has never given them a cop]/ to-date.

SurprisinBl], the email and orher correspondences b1' Richard Co>l

from rhe British High commjssion indicated that the High

Commission had a cop\/ of the PWC report -\'et CBK and tire
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Statuto4, It4anager could not qj1:s the Bank ciirecrors a cop)/ anal

tiris is u,hai the clirectors of the Bank riieq, as malice and

conspiracl,.

(r-x) It u,as stated in the e-mail that the Statutorv Manager had

ceclared that charterhouse Bank w-as facihtating mone)/

laundenng and ta>: errasion a:rd \^ias tn violatron of the

Banking Act and Pruoential Reguiations. Therefore, she

recomtnended to the A4rnister of Fina:rce io rer;oke the Bank's

license ancl ihe Permanent Secreta4,, Jt4inistry of Frnance ga\/e

an assurance ro act r,,,ithin the ureek, It is also alleged :n the

e-marl rhat It,{embers oi Palliament and ]t,{embers of Prnance

Commirtee of the Ninth Pariiament r.rrere bribed o\rer

Charterhouse Bank saga (.opy of the e-mail Annex - S4).

(x) The rnspection team was required to cietermine ihe sratus of

Charterhouse Banks comphance rx'irh regai-d ro " Kttou: \rour

Customet' (Ky'C)" rhrough rhe recorCs. i-lou,ever. KYC is nor

rntended to be justiiied bJ, the number of ciocumentaucn lhat a
bank keeps bui the requirerrrent is rirat rhe bank knou's irs
cus-Lomei--s such rhat -,r can be able to point ourt the customer. his

bi:srnesses, and. the banking actirrities. NobodS, asked the directors

oi Chanerhouse Ba:rk about axy 6r.1s1omer and thelr f6sn.i rhe

cusromer to be unknou,n ro the Bank.

(>:iii ) Chanerhouse Barrk has ne\/ei- been rnvoh,ed in an\i mone\,'

laundering at a-11. and ihere is no credible evidence from an_\ione

shou'ing a:r1- customer of the Bank a-nd his accounr, as har:rng

been invoh,ed in mone-r' ]auncerrng. The direcrors are nor au'are of

an1; proceeds of crime corning into. cha;terhouse Bank or an]-

mone), v-ithdraii-n irom ttre Bank foi- financins of drug trafiickrng
or terror:sm.
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(xir,) Charterhouse Bank has paid its taxes to-date and has never had

anytaxd,spute,taxliabilitl,g,l..andingbetrryeenitse]fandthe
Ken1,2 Revenue Authori[,. Therefore, any accusation that

Charterhouse Bank is involved in tax evasion is false and untrue'

(xv) Upon inspection, Charterhouse Bank u'as found to harre violated,

the usual technical sections of the Banking Act, u'hich are

generallyr,io]atedb),everyotherbankandthepunishmentisby

way of monetary penalg;. These sections are not realiy rnandatory',

because, Some of the banks are exempt or have been exempted by

' the Finance Minister from complying u'ith sections 10, 11, 12 and

13 of the Banking Act to operate u'ithout obsenring thern' (copy of

gazette notices by the Minister Annex- S5)'

(xu-i) The centra-I Bank, the Statutory Manager and PWC Ltd accused

Charterhouse Bank of rriolating sections 10, 11, and 50 of the

Banking Act a;1d Prudential Guideiines. Hou,ever, these rrroiations

are subjecteci to a monetary penalt5' and not the closure of a bank'

These violations existed in other balks before Charterhouse Bank

. \ ras placed under Statutory'.,**r*.*ent and even after the Bank

uias c1osed other banks stili violated them. It is errident that other

barr}.:s have a-lurays been penalized for the same violation and that

22 banks \ rere insolvent as per the Gorrernor's letter of 2I't Juh'.

2OO4 {copy Annex - S6} and rret there \ /ere not closed hence the

d.iscriminatonr practices against Charterhouse Bank'

(xvii) The onilr violation that the CBK and the Statutory Manager have

repeatedlJ, mentioned is that of " Knou) Your Customet'' relating to

the 45 accounts u'hich had been found to have some missing

documenrs in 2OO4. Hourerzer, the issue relating to 'rlee said

accounts uras discussed and resoived aJter the report of 30th
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(xviii)

September. 2005. The draft report of 2lst June 2006 also inclicated

that the issue u,as re-r'isited and had actuall1r been resohred.

Theistatutory \{anager had a conflict of interest based on the fact

that she q,as performing the regulatory duty at the Central Bank,

as Director of Banking Supervision Department and at the same

time acting as the Statutory lt4anager of Charterhouse Bank Ltci.

This is evidenced bl, the sample of her repcrts dated 21st December

2007,22"d Januarlz 20C8, 22"a Februar),2008 and 1st Aprj.l 2008

rvhere she was penalizing other banks for having rriolated the same

section 10, 1 i and 50 and prudential guidelines under the

Banking Act. (copies Annex - S7).

(xrx) Prior to appointing a Statutory Manager, there were sprrerai legal

proi,isions that \\rere overlooked by the CBK, specificall), Sectjon 33

that requires the CBK to give acivice under Section 33 (b) (i) and

aiso make recommendations to the institution in rhe a-reas of irs
business conciuct ihat e.re of concern including advice on

directions on rvhat measures a bank should take to remedv the

situauon.

(xi) Further, Section 33 envisages instances u,here maipractices persisi

a-n'd ernpo\ rers the Cenraj Bank oi Kbntra. to abpoi:-rt a person u,ho

is suitabli' qualified and competeni to advice and assist the

Institution for purposes of implementing the direcrtons given

earlier. In the case of Charterhouse Bank, this did not happen arid

insteaci there u.'as a direct leap to Sec+.ion 34 (1) (d) of the Banking

Act by placing the Bank under Statutory l\4anagement.

(xxi) The re-alignment of the Banl":'s sharehoiding by its Dii-ectors u,as

undenrra), in Jun e 2006 before the Statutory lt{anager took over.

The Statuton, h4anager recor-nmended rhe follou,in-q on

Charterhouse Bank Ltd. :-
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+ The revocation of the Bank's lice:rse as if the N4anager could not

resuscitate the Bank.

e Liquidation of the Bank J;et there \\ias r1o p:-ovision in laq, for

that b1r then.

Charterhouse Bank pointed that these actions taken earl1; on at

the commencement of the Siatutorlr \4anagement indicated that

the CBK u,as not w'iiling to fulfill its obiigatiorrs under Section 34 of

the Banking Act and furthermore sought to delay the re-opening of

the institution indelinitely.

(xxii) CBK introduced an amendment to the CBK Act to prorride for

voluntary liquidation ivhich \\ras passed bl, Parliament but the

move appears suspect and apparentll; targeting Charterhouse

Bank Ltd. This is because Charterhouse Bank did not harre anJr

liquiditv problems and uras not insohrent, Under the lau,, it is not

possible for the CBK to compei a solirent insutution to be

licuidated. The amendment providing for a rroiunta-n, element

therefore provides the Centra-l Bank u'ith ar opening through

u,hich to reafrze its original intention.

(.lcrtiii The Stat-utonr Manager \ ras appointed for a period of 12 months

and the period expired on 22"d June 2007 but and uras extended

bJ'a court order for a iurther t2 months u,hich ended on Lhe 22nd

of June 2008. Hou,ever, the Staiutory Manager has remained at

Charterhouse Bank unlav.fuliJi after the expi4, in 2008 to-date in

rriolation of ihe Banking Act anci rhe Constitution of Kenr;a.

(xxrr,) The Central Bank, the Finance l\{inister and the Starur.on,

h4airager. have marnra.ined that the-r; are unable to take anv

clecision or take anv action because therr are injucted or gagged 1,er

the audited accounis for ihe vears 2A06 to 2009 ciearl-r, shoqrs that

the Sratuton; Manager has taken action i.e. paving salaries and
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utilities, dischargjng properrj/ and conducti:':g selective activities

sarie for those allou,ing access to banking senrices to the deposito:-s

Ilence the alJegations of being unable to periorm the statutoqz

duties due to gagging orders cannot be justified. It is aiso ei,ident

thai CBK rvas able to change the original Statutory Manager lt4s

Rose Detho and appoint tire current Statutory l"{anager Ms Ruth

Ngure in 2OO8 ar-rd therefore it js not true, that thei, hat,e been

respecting the court order.

(x,xr,) The inter-agency report i:rdicates customers bank account

documents \4rere collected from Charterhouse Bank b], the

Taskforce and the report and findings had nothing to do u,ith

Charterhouse Bank because it is either offense to be disclosed in

section of 45 of the Anti-corruption and Economic Crimes Act

urhich relates to failure to pa)/ tax or allegations of anti-mone],

laundering all of u'hich have norning to do rrrith Charterhouse

Banll hence Chanerhou.se Bank remain closed for matters that do

not concern it.

2.10.1 FUEITHER EVIDEI\CE BY FORI$ER MANAGEMENT OF

CHARTERETOUSE BAi\ K LII{ITED

Mr. Sanjal, Shair, former h{anaging Director of Charterhouse Bank re-

appeared befcre the Commitree on Tuesda! 2!ra and Vieonesdair 24t
November 2010, accoirrpanieci b), Joseph Kioko, T. Mbugua, Clride

Mutsotso, P. Muhindi, Boniface Ka-r-ogo. Anthonl'Ward, Wambua Kituku,

Kennedy Odera a,,-id gave further evidence as follours:-

2,iO.2 E\IIDENCE BY MR. JOSEPH }I]OKO

He \^ras responsible for Human Resource at CharterhoLise Bank. He

presented to the Coi-nmitree a rrritren submission (annexed) and garre

evidence that:-:-
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(i) Pursuanttoregu}atoiy3f,1;iceanddirectionsbyCBKtohirea
qualilied internal auditor and archivist, charterhouse Bank hired

,'{r. peter George odhiambo as Internal Auditor/compliance

Officer and ]r{r. Joseph Maina Gachari as an Archirrist in 2OO3' The

duties of Ir4r. Peter George odhiambo \^'ere auditing and verifying

tments on a real time basis and to
all Bank's transactions and docu

ensure correctness and compliance uiith the Barrking Act. The

]nternal Auditor/Compliance officer \4IaS to report oniy to the

ChairmanoftheBoardofDirectorsandnottothematragementor
the Managing Director' The duties of Mr. Joseph Maina Gachari,

included the re-r,erification of the documents, their correctness

and compliance, filing, binding, security and the storage of the

above documents

(ii) ln2oO4,theBankreceivedinformationaboutaliegedsensitirle
documents being removed from the Bank and upon engaging the

sen,ices of a prirrate inrzestigator, Mr. Peter Mugu'e1g of M/s

PnamesGenera]Agencies,CharterhouseBankdiscoi,eredtharMr.

Peter George odhiambo \^/aS responsib}e for the remorla] and

passage of the .documents to un-,authortzed third pa'rties' (cop'y

.4.nnex K-1), Efforts to harre Peter George odhiarnbo art-ested for

this were futile as he resigned and fleci together u'tth nvo other

senior employees, i.e' Mr' Joseph Chege (in Charge of Foreign

exchange department) and Mr' Lameck Wagumca (Computer

Manager).

(iii) The cBK sent an Inspection Team to the Ban!: :hereafter to

conduct an rnspection pursuant to section 32 (i.) of the Barrking

Act. The team comPrised of Mr Meh,iile Smith anC \rir' Siila ]r4u}lei

(son of the then Governor of CBK), and both were not ernploJ,ees of

rheCentra.lBank.TheTeamdema-rrdedforspecificaccouni
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opening documents, documents relating to specific companies and
acless to the Bank's ciata to carry a\4{a)r. The \,lanaging Director
clenied the Tearn access to the Bank a:rd the data as rhis rr,ras

contrary to tiie Banking Act. This prompted the personal

interv-ention of the Director of Banking Superv-ision, Mr. Gerald
Ny-aoma.

(ir) Mr. Joseph Maina Gachari, the Archivist responsible for
safeguarding the documents was charged ivith the responsibiliry of
producing them and upon failing to do so, v/as served u;ith a

suspension letter and thereafter resigned. The data mi:ring u,as

being financed by USAID u,here i\4elville Smith, Titus lvlu,irjgi and

the orhers \\rere supposed to dou,nload the bank's data and have

unfettered access to all bank reccrds and management. The1,

quoted a jetter bl, the Gorrernor dated Ju}1; f 1st 2004 a1d authoriq,
to mine the data granred bl, the It4inisrer on 6e Sep.tembe r 2OOl
(Annex K-i.a) Still the Managing director was conrrinced that these

actirrities urere contrary to t-ire banking act ancl rhe refusal to granr
these access has been the main problem for ihe bank.

(.') In October 2004, the Banli \rras surprise v,'hen CBK alleged that
'uleere \ ,eie 223 accounts of rhe Barrk u'irhout account operring
forms. The Bank suspected that the account openrng forms couid
have been part of the documents carried fron-r the Bank b)' the
KACC team and officers from the Banking Fraud Invesrigations
Departmenr. The Balek subsequentli, p"16 a fine of Kshs, i lv{illjon
for the violation. ("opy Annex iK-Zl,

(vi) Upon verification, it \\,as ciiscovered t-l.rat the documents had
act.l-lalllr been plucked out intentiona-11-r; anci the account holders
\ 'ere requested to submit the missing information and rire Bank
had fu111, compiied bi,2006.
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(vii) In Mai, 2006, Charterhouse Bank discovered a letter ciateci tire 4th

of November.2oo4 rvritten to the Governor of the central Bank bv

lr4r. Titus Mwirigt (consultant) marked 1'strictl), Confidential" urhich

included lr4r. Joseph L{aina Gachari's suspension letter,

memora-nda of meetings in support of fee notes b)' Titus Mrr"irigi

and a confidential schedule of meetings. The ]etter alleged that Mr'

Joseph \4aina Gachari \^ras "a very useful source in rerrealing the

economic crimes under investigation" and rhat "his livelihood had

been jeopardized as a resuit of ieakage"'

(viii) on the part of memoranda of meetings in support of the fee notes,

Titus Mu,irigi indicated that numerous meetings \\/ere held

including one dated 3oth october 2oo4, uthose description !\/as

,,ir4eeting with charterhouse Bank emplovees to obtain informatlon

1or rne raskforce -Titus Mraririgi, Ma:na Gachari, Perer odhiambo

a]ld Joseph chege". Another meeiing u,as held on 1st 1161r3mber

2OA4 urith a brief of "\{eeting at KACC to debrief emplovees of

Chalerhouse Bank and assist in preparing for a visil at the bank

bl, IGCC Team - T.Muririgi and P, Odhiambo"'

'i'he ihird document entitieci "Coniloential Schedule of Meetings"

confirms r.har emplovees Peter George Odhiambo, Joseph It4aina

Gachari and Lameck Wagumba had been recruiied b]' ihe Cenraj

Ba::r.k of Ken1r3 under conract to steal documents from

Charterhouse Bank for the Central Bank at a contracr fee of

US$300 per da1,. (coFY Annex K-3).

(,-x) \irihile anaivsing I4r. Peter George Odhiambo enplol'ment

details/forms anci udth special emphasis on persoira-l i-eferees. tt

u,as d.iscoverecj that \{r. Peter George Odhiainbo and \4r' Tirus

Mra,irigi \\rere friends, since Titus h4u'irigi had acteci as his referee'

(copy Annex K-+)
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(x) That the involr:eilrent of the centrai Bank in the conspirac], against

Charterhouse Banl< is confirmed b), , letter ciated 25n of lt4ay,

2006 to the Public Prosecutor, u:rder paragraph 3, vrhich

confirmeci the existence of menrorandaf confidential scheciule of

meetings by it4r. Titus Mu,irigi v,,hich confirmed that lr4r. Lameck

Wagumba and lt4r. Peter George Odhiambo l\,ere indeed agents of

the Central Bank during their period of employment at Charthouse

Bank. (copy Annex K-5).

(*i) Paragraph 5 of the same letter dated 25th of May 2006, from

Mullei's lav1,sl-. confirms that computer print-outs were i,deed

stolen from Charterhouse Bank b), Mr. Titus Muririoi for use b), the

.Central Bank, u,hile Paragraph 7 of the sarne letter confirms

inciustrial espionage activities bv the Central Bank of s+.ealing and

inslalling Chartei-house Bank's softu,a-,*e at ihe Central Bank

during rhe per-iod of 2003 and 2C04.

(xii) M:'. Peter George Odhiambo, b)' his ornrn letrer to the then Hon.

Minisrer for Jusiice, ciateci 1.t JulJ, 2A06, at the iast paragraph of

page 1 admits and confirms that he had stolen rhe r,,,hoie ciatabase

and documents of Charterhouse Bank ih his capaciq, a= ihe

hiiernal Auditor at Cha-.terhouse Bank and handed it to others.

(copy Anr:ex K-6).

(xiii) The Bank discovered later that, apart from the employees of

Charterhouse Ba;rk being paid US$3OO per da), for stealing

docu:nents from Chari.ernouse Ba-r-rk, thel; hra6 also been promised

perrnanent emplolrment at the Centra-l Bank and it u,as conhrmecl

that these people u/ere empioi,ed at the Central Bank. An example

confirming this in respect of Peter George Odhiambo is indicated in

the {coP5' Annex g--7}.
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(xiv)

(x-)

(x..i)

(xi'ii)

Even though the Central Bank \I"as aware that Jr4r' Peter George

odhiambo v,hile u,orking for BarclaJrs Balk in i999, \4/as arrestecl

andchargedbJ,theBankingFraudlnr,estigationsUnitofthe
Central Bank for making false documents in an attempt to obta:p a

visa to go to America, he u,as still recommended b}i central Bank

to rvork for the Charterhouse Bank as the Internal

Auditor/Compliance Officer'(eopy Annex K-8)'

The letter by the Governor to the ]r4inister for Finance d'ated 20th

of Ir4arch ,2006 must have been leaked to the media intentionaliy

b), the central Bank, because in his submission to the Finance

Committee, the Minister for Finance denied that the source of the

letter tabled before the National Assembly u,as frorn the Treasury''

He expla-ined to the National Assembly that once he receirzed the

ietter from Dr. Mullei, he stamped his copl' an a-Li pages $'ith the

\ilinister for Finance Stamp and which would then be ]ater placed

ir.r lhe saje. (E[ansard coPy Annex Kg-Al. Since the one tabled

before Parliament did not har;e the Ministry for Finance sramp,

then it neust harze been leaked b,ri 11'r. Central Bank. {coFy Annex

Kg-El and E2i.

IMosi of rhe documents that the Central Bank alleges \^rere missing

\tr'e;-e coiiected bl' the Banking Fraud lnrrestigation Unir r"rhile

others \ rere collected b), the officers of the Task Force, $'ho io-date

hai,e never returned them to -r-lee Bank, as confirmed b1' the Interim

Reoori of rhe Taskforce at page 2,7lem 1.9. (copy Annex K-1O).

The allegations contained in ihe letter bJ' the central Bank to the

It4iilisier recommending rhre u'ithdrau'al of Cfrarterhouse Bank's

license are allegarions that do not reiate to and/or involrre

Chanerhouse Ba:rk as therr are a),legations of Tax Evasion not b1'

Charte:-house Bank but b)' other companies' E'g \li' E' Trllel'

(lr{urharga) Lid, suspecieci of monel' laundering since sales u;ere
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Kshs 1.35 Billion and the recejpts arnounted to Kshs 5.89 Billion.

This is incorrect because from the time the account of this

company was opened, to 30th June 2006, the total rurnover of that

account u'as belour Kshs 500,000,000. (copy Annex K-11).

(xviii) The actiiiities relating to theft of documents from Charterhouse

Bank are confirmed b), the then Goyernor as evidenced by his

pubiished brief on his -website tjtled Couft Case 2006, at page 3,

paragraph 1 of the subject titled "Events leading to the hiring of

Titus Mrvirigi". (copy Annex I{'-LZ u,herein he Asserts that, "the

consultants needed \{,ere to be outsourced under the legal

authorit5, provided in Sections 32(l), 32(2)(c) and 33(1)(b)(iv) of the

Banking Act. Hou,ever in recognition of regulation 3(2) of the

Exchequer and Audit (Public Procurement Act) Regulation 2001,

he consulted the Minister for Finance urho accepted his proposal to

engage externai consultants as part of the Central Bank in-house

supenrision team"

(xix) Central Bank bl, its ou,n code of conduct dated April i998 at page

18 binds the Central Bank and all its empiolrees to piarr b1r ths

rules, abide b1r, enforce, appi1, and respect the larx' to the letter,

'fhe1' -r-ra\/e not done this oru rnatters relating to Charterhouse Bank.

(coFy Annex K-13).

(>oi) The consultant rhat 'ulee Central Bank hired. It4r. Titus Mu'irigi is

not a uniiiersitrz graduate Jret consulta:its should posses at least a

minimum }v{asters Degree. Purther, I\4r. Titus Mrririgi could nor

have been a consuitant and the Central Bank \^,as aurare that he

had nerrer consulted before unless this particular consultalcii \\ias

the fi:-st one, ln the pavmenr \/oucher titled Pavment for Technical

Assisiance, the Director of Banring Supen,ision, Mr. Gerald-



Nl,aoma clearly indicated that Mr. It4u'irjgi u'as not a registered VAT

pa),Ier as indicated in \4emo (coPy Annex K-14)'

2.10.3 EVIDENCE BY M R TITUS K. I\4BUGUA I

He responded to matters relating to trade documentation and

procedures. He presented to the Committee a ivritten submission

(annexed) and gave evidence that;--

(i) charterhouse Bank rrras not involved in the importation of an1'

trading goods or products. Though there have been allegations that

customers of the bank \\'ere involved in tax errasion in coliusion

ririth the bank, there is no rvay in which a bank can collude urith

an)r person to errade tax.

(ii) Banks are not customs staff and/or clearing and fonvarding agents

and therefore u,ouid not be able to collude u,ith any irnporter to

evade taxes. The Statutor5r Manager purported that she found

emails in the Bank in u,hich goods had been unden,aiued and that

this amounted to tax evasion. This allegation seems to have been

made out of ignorance of the importation procedures, the duties

and the responsibilities of the Customs Department, of the Kenya

Reyenue Authorit-;, and the iunctions of the Kenl'2 Bureau of

Standards, before ari\r cargo is shipped from the counir:r' oI origin

ald what happens at the point of entn;'

(iii) Duty PaJ,able on imports is neither determined b)' tht importer's

pro-forma invoices nor the Commissioner of Customs boui-rd bl' the

impor-uer's inyoices in determining the duB'pai'able' in dete:-mining

the Customs Value for the purpose of lern'ing ad valcrem iudes.

the Commissioner of Customs is girided b)'secrion 127 of the

customs & Excise Acr (cap 472), as read utth the Sei'enrh

Schedule of the said Act. Currentll' this aspeci- is covered 'b-t'

section i22 and the Fourth Schedule of the East' African

Communif,, Customs Management Act' 2005' (Annex - TMI)
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(iri) Clearance of goods at ihe port of importation is done bJ, a Custorrs

Agent on behalf of the importer (bu1,gr; anci the bank plays no role

here. The agent has the onus to declare the goods in accordance

with the larv and the importer has to pa1, the appropriate taxes.

(") Tlie Commissioi-ier's role is to counter-check the authenticit\, of the

declaration to ascertain the correct rralue and the revenue payabie.

Submitteci documents ma\r be accepted or rejected and the

Commissioner of Customs u,ill not release goods based on doubtful

or u,rong declarations.

("i) Remarks about inrroices \i.,ere made out of ignorance because the

government has estabhshed agencies under section 127(d) of the

Customs Act, u,hose dutl, is to pre-inspect goods at the countryr sf

origin before shipment and the person carryring out rhe pre-

shipment inspection is required to persona-ih' se^1 the container

aJter loading. (Annex - TM2)

(vii) Under section 127(d)(6) it js ciear that the expression "pre-

shipraent inspection" means the examination of imported goods

prior to shipment in order to ascei-Lain the description. quaiih',

quantitl, and the value of such gooos. Therefore e"r" d-efinitjon

makes it ciear that the Commissioner of Custorns is not bound b1,

the importer's inrioice,

(r'iii) The pre-shipnrent agent is su-pposed io proi'ide a certilicate of

conformitl u,hich ascertains in actuaL fact the va-lue of -Jee

imported goods b), ther^n fr-om rhe country of export and not irom

the importer.
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(uq) Under Regulation 264 of the Customs and Excise Act, the i:aporter

ald not his bank has to make a declaratiorr of the Customs \/alue

of rhe consignment in a prescribed Form titled C52. (Annex - TM3'

(x) Ail above stated notrarithstanding, the Commissioner of Customs

under section 127(b) of the Customs and Excise Act is empov'ered

to appraise and/or cause to be appraised the imported goods in

accordance u,ith the seventh schedule. ( Arrnex - TM4).

(xi) It is important to note that not all goods v'hose dut5' i5 computed is

by ri,a1, of inyoice. There are other \\/ays of computing dut5r i.s.

, Section 129 provides for goods u,hose duty rliili be computed on

the gross rveight of the package in certain cases'

' Section 130 prorrides for goods v,hose duty v"ill be computed on

reputed qua:etiti' in certain cases'

, Section 13 1 empo\ rers rhe Commissioner to fix a litre equirzalent

of other iiquid measurement for goods imported of this nature.

(xii) Equaliv important to note is that, rt is not mandatorlr 
. 
that there

must be documents to import the goods because if for anv reason

an. importer Or the owner of goods does not have sufficient

documentation, such goods are a-llou,ed to be entered for home use

in the absence of documents as prorrifls6 for br, section 30 ofrthe

Customs and Excise Act' The customs maJ' also vaiue imported

goods using unit prices of similar or identical gods accessible from

the customs data bank.

(xiii) in the circumstances it is a matter of lav' and fact, that

Charterhouse Bank. could not collude u'ith its customel-s or

importer. on anv mattel relating to importation or documenrarion

to heip them to errade tax'
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2,1O,4 EVIDENCE BY MR. CLYDE h4UTSOTSO

He responded on rnatters relatii'rg ba.nking anci procedures. He presented

to the Committee a ri'ritten submission (annexed) and ga\re er;idence

that:-

(i) Ordinary people u,ho are depositors and investors of Charterhouse

Bank have been subjecte ci to e.'{ii erne hardship and inhur:'ran

lreatment r,;hich is a violation of their constitutional rights, right to

Propertj/ and equal treatment.

(ij) The American Ambassador has repeatedly lobbied through the

media, that Charterhouse Bank should not be re-openeci on the

unfounded and generalised allegations that it \/as involved in

money laundering, tax evasion, drug traificking and the violation of

the Banking Act.

(iii) The Ambassador a-ird those lobbf ing for Charterhouse Ba-nk not to

be reopeneci are acting in utmost dishonesr,ar because that is nct

u'hat happens in their countries. For Example, boih rhe Arrericar

Ambassaclor and the British High Commission as u,ell as ihe

cieirelopment partners are a\\ra-i-e rhat all the banks which have

been found in their countries b)' the regulato4, authoriry- to harre

been inrrohred in moneY iaunciering. drug r-rafficking ai-rci violations

of rhe banking lairs and regulations are not puaished by qrsii 6f

closure but are sub.;ected to fir:es and monetarl, penaliies, and

there are manJ' examples.

(ir') In Kenya, rhe Banks are reglliaied bj, the Central Balk oi Kenva

vrhile in the United Siates of America the Banks are reguiated bv

the Controiler of the Currenc5', and in Britajn, bJ, the Financiai

Sen'ices Auihorin,, The difference in'ith Ken1r6 is due to }ack oi

'Lransperenc\: because the Central Bank purports that rrioiarions

and penalties issued b-r, them to indii.idual banks a-re confidenrial.
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urith the exception of Char-terhouse Bank v,,here ii r','as considered

okalr b), the Central Bank to release informatron relating to

Charterhouse Bank to unauthorised third party persol-Is contra:r;

to the Banking Larv.

(v) In other jurisdictions, the information relating to ba:rking

rriolations and fines imposed is freell, available anci is pubiisl:eci

and posted on the internet, and that is the case in both the

Controiler of the Currencf in the United States and the Financial

Services Authori[r in Britain. To prove this point, a simp]e search

on the rvebsite of the Office of the Conirolier of the Currency of the

USA (unrmr.occ.treas.gorr) rrill display all the banks \ rhich harre been

subjected to civil Penaities as a result of their rriolations.

(r,i) The foliorving are cases of a feu, banks that have been subjected to

cirril monetary: pena-ities (printout rnarked. Enforcement Actions -

Annex SPl, SPz, SP3 and SP4). An exampie is Riggs Bank

National Association No. 143, u,hich was subjected to

Congressiona-l Investigations in the USA and \ zas found to be

invoh,ed in lt4one1, Laundering a:rd at page 8l, it indicates that

funds used tor glll had come from that bank. A cop-r'of the

Congressional Report and a copv of the enforcement order bJ' rhe

Ofiice of the Controller of the Currencv confirm this.

(r'ii) Despire the seiousness of the violations b-r, this bank. u'hich is one

of the biggest and oldest in America, v,'here everyi presicient has

banked mone\r, this Bank \\ras not closed but subjected to a

moneran- penalq'. Ambassacior ]r4ichael Ranneberger must be

a\\rare of this fact and \ilhile he is lobbf ing for Chaiterhouse Bank

to be closec. he is not lobbt'ing for Riggs Bank or any other bank in

Amer-ica ro be closed. Violations are violatrons u,hether here in

Kenlra or in rhe USA.
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(viii)

Examples are from 206 banks ir,,hich \r,,ere recentll, fined;

Arab Bank Plc. S 24 \4illion 17 -8-2005
Banco de Chile $ : lfltilon 11-10-2005
Bank of China $ 10 I\4illion 17- l-2002
Riggs Bank National Association- It4oney Launciering -Fineo $ 25
rnillion i3-5-2004
Narional Bank NA-Fineci $ ZSO,0OO 3oth-4-i998
I\.{etropolitan tsank & Trust Conrpany- $ i50,000 24-3-2006
The First Natjonal Bank-$ 50,000 11- i0-2005
US Bank Nationaj Association-$i25.000 1B-I 0-2006
Union Bank of California-$ i0 \4illion I4-O9-2OO7
Urrion Bank for Africa PLC-S 500.000 2-05-2007
Union Bank for Africa PLC - $ 15 ]r4illion 22-4-2OOB
\trrachovia Bank-$ i0 ]r4illion 24-4-2008
\\/achovia Nationai Bank-S 50 \4i11ion l2-3-20lO
Webster Bank-$ I 25,000 16-l-2007
\\/hitney National-$ 125,000 I 2-2-2OlO
\l/oodforest National Bank-$ ].000,00O 7 -lO-2O1O
Intercredit Bank-$200, 000 2l - 6 -20 I O
intercredit Bank-S250.000 l2-2-2O07
ABN-Amro $ 6,250,000 30-12-2005
Lasalle Ba:rk Jr{idv,est $t2S,000 5-l-2OO7
Ir4arsha-l] Bank S350,000 9 - I \ -2OO9
Cit5, 1g^.1crial Ba:rk 5750,0O0 23-2-2005

He mainr.a:ned that ihe American Ambassador has been

perpetuating malice aga:nst the depositors of Chanerhouse Bank

and Llrc management p:-oduced orinting ou-L somc of the banks

u'hich have beerr subjected to enforcement actions and have eithei-

been fined or ier off u,ith a q,arning to desist. This is contained in a
56 page document shou;ing \.574 Banks. A classic example of

ba-nks cited for moneJ, laundering in the US include, Ba-nk of

America North Carolina, First National Bank oi Oma-ha, Omaha,

Nebraska Pirsr National Bank of Platten'iiie, First National Bank of

the Rockies, Colorado, Albanv Bank & Trust. N.A (n/k/a AB&.7

Natjonal Bank) Albanl, Georgia, Bank of Neu, York, Wachorria

Bank, National Associalion, Charlotre, North Carolina, Ciq,

Natjonal Bank, l-os Angeles California. Doha Ba-i-rk, Iriern' York,
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Great Plains National Bank Elk Cin' Oklahoma, and L'loi'ds TSB

Bank(CopyofthechargesandfinesAnnexesSP4-A)

i

(ix) The attached list shorvs that for the rziolations in 2010, the banks

harre been subjected to monetary penajties. For Exarnple'

" Goldman Sachs (Fined t17.5 N{illion in September. 2010 for

Mone1, Iaundering and for u,eaknesses in controls resulting

in failure to provide the financial services authorit]' q'ith

approPri ate information)

. J.P. Morgan (Fined 033.32 miiiion in June, 20lo for money

Iaundering, and for client moneJi breaches)'

e comrnerzbank (tined s595, oooin April, 2010 for breach of

money laundering regulations and faiiures in transaction

reporting). (Annex - SPS, SP6 and SP7)

Examples of iln,o repeat offenders are:-

- Toronto Dominion Ballk (the most recent ltne u,as iu

Nor;ember 2OOT u'here thel' \ Iere fined S490,000 for

breach of monef iaundering regula'uons and for SYStems

al.lci control failings relating -Lo one ol its trading books)

- Royai Bank of scotland uras hned s1.25 r:rillion in

Januafl' 2OO4 for money laundering breaches. (Annex

SFB and SP9).

(x) Eiddenced attached a-lso include one time offenders of the Britrsh

anu-monelr laundering and anti fraud rules'

- BIIFP Private Bank u,as fined 9350,000 for breach of monev

laundering rules a3d u'eek anti-frauci controls in Mar' 2007(Annex

sPlo)

o
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- Bank of Ireland uras lined 0375,000 pounds offense is breaches

of anii-money laundering requirements in Septernber 2OO4 (Annex

sPlL)
- Raiffeisen Zentralbank Sterreich's Londorr "FIZB" London u,as

fined tl50,000 for mone)/ laundering rule breaches in April 2OO4

(-Annex - SP12)

- Nothern Bank, v,as fined e1.25 miliion for money laundering

control failings fine in August 2003 - (Annex - SP13)

(xi) Also included in the is a thorough detailed list of banks that have

violated the banking regulations in the United Kingdom,

chrono)ogicalh; arranged, from 2OO9 dorrynwards, (Annex SP14 to

sPzs).

(xii) The judgement issued bj, the High Court of Justice, Queens Bench

Division Case No. CO /1567 l2OO7. Cated the i0b of April. 2008.

relating to BAE Systems Plc does conlirm that acts of massive

corruption, mone)r laundering and arms trade were carried out b-rr

this compan)' ald none of the banks associated ri'tth this British

compan\; rvas closed (Annex - SP25).

(>:iii) Therefore, it is \re[,' \i'rong for foreigners to te]l Kenrra and to force

the Governor of the Central Bank arld our courts to do ia,hat the],

do nct do in their couniries. The perception created that

Cha-.,-rerhouse Bank was iniroh,ed in mone), laundering or tax

errasion or drug irafiicking is false and malufactured solely to
malign ihe bank. Even v,here such offences ale commirted, rt is
the i;rdividual accounts in,hich are frozen but the bank is not

cioseci.

Directors of the Charterhouse Bank are not aurare of anr; monev

laundering or tax errasion or cirug traffrcking attr-ibutabie to

Chanerhortse Bank and nobociy has i-epcrteci anJ, case of such a

(xirr)
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nature to the Bank. lf the Bank \\,as a\uare of an\r such

circumstances, it urould have reported the matter to the police to

take aporopriate action. i

2.to.5 EViDEI,J BY MR O]'JIF E KARO

He responded on matters relating to

presented to the Committee a ri'ritten

evidence that:-

(i) The draft report u,as delivered to the Charterhouse Bank just after

4 pm on 21st June 2006, u,hiie the actua-l report had been given

eariier to unauthorised third parties b]' the Central Bank

contrary to the Banking Act in order to create adrrerse publicity

against the Charterhouse Bank. What should be noted is that the

statement by Richard Githinji u,ho is a director of PWC Limited

at the paragraph titleci background stated that the audit contract

prior to airarding \ilas d.iscussed u.i'th rhe statuto6; manager and

the Central Bank and the purpoi-ted rriolations at Charterhouse

bankareclear]),statedasSecrionlO.lland50oftheBanking
Act and prudential Guidelirees. This therefore rvould not be a

reasbn to have the bark ciosed. This PWC report u'ould not be a

genuine reason to close 'rhe Bank aS previoush' touted' The

actual report u,as tabied before the l\ationa-l Asseirrbll' before 4

pm. {Annex - RKl-}

(ii) The effective date of rhe Central Bank's Prudendal Guidelines

including those relating ic " Ktuow Your Cu*.tomers" thar

Charterhouse Bank is accused of having failed ro observe \ ras 1s"

of Japua11, 2006, and the copies of ihose prudel:tia) guidelines

utei-e made ai,ailable to Charierhouse Bank on rhe 2id of \4a-r',

2006. Therefore, the 'umeframe beiu'een 2"d of IVIav and the 2Ls:

of June u:as not suff,rcient iime for Charterhouse Bank to have

commiiteci those alieged vioiations. (Annex - RK2)'

Charterhouse IT Sl/Stem

submission (annex) and

He

ga\/e
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(iij) The Statutonr ]i4anager's report by Rose Detho and the Central

Ba.nk accused the Charterliouse Bank of having violated section

' 10, Ii and 50 of the Banking Act i,,,hich the Bank denied. The

report on those violations were rnade and published bl, the

Central Bank and the Statutonr Manager rryithout getting

comments arld f or explanations from the directors of the Bank to

clariry the facts hence apparent conspiracy by the Central Bank

to continue keeping the Statutory Manager in Charterhouse

Bank.

(iv) The aliegation that Charterhouse Bank u,as in violatjon of section

10 is denied, on the fact that Kshs 73.000,0007= belonging to

Kingsrval, and Kshs 18,000,000/- ascribed to Creative

innorrations \,,,as against Cash Deposits of Kshs 92 lt4illion and

nct against exposure of the core capital or assets of the Bank,

hence there is no violation of sectron i 0 of the Bankir:g Act, and

in the circumstances, section i 1 of the Bar-rking Act foliov,s suit.

(r,) There -was allegatrcn of the rrioiation of section So(i)(b) of the

Baniieng Acl b-.' Charterhouse Bar-rk failing to submit correct

i.nfori-rration io the :-eg.rlator abour the ou,nership of the Bank and

that there i ras rnciii'iciuai sharehoiding oi 25.36ok instead oi 25%.

The Cenrrai Bank created a perceirzed vislaljon b-r, purporting that

the shareholding u,as above the statutonr 250,,6 in:irh 0.3602'0. It is
impo:-tant io nore that O.35oh is not a unit and cannot therefor-e

cr-eate a vrolation.

(r,i) On 20',h of September 2004, at about 11 am, a block of go-dorvns Ln

indusrrial area beionging to difierent o\{iners caught lire and

goocis and prope1tt/ urorth sevei-a.l millions of shillings \^rere

desb-oved, incluciing documents belonging to Charterhouse Balk.

Rose Detho. in her errioence before rhe Committee, gave the
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that the fire that Cestroved the Charterhouse Bank'slmpresslon

documentsu;asimaginan;.Theburntdocumentshad]itt]eorno

Value to be insured aud therefore no insurance claim rvas lodgecl

by charterhouse Bank but the matter \^Ias reported to the poiice'

(vii) There is evidence of those other tenants rirhose insurable goods

had been destrolzsd in the fire of having made claims and the

insurance compaties instjtuted a comprehensive inrzestigation

into the cause of the fire u'hich u'as established to have been

causedbJ,anelectrica]fau]t.Claimreportsattachedas(Annex-

RK4A & RK4E). u'here the tenant lost books rvorth in excess of

Kshs 2O,OOO,00O/- and this is a further demonstration of clear

evidence of the manifested malice of the central Bank and the

Statuton, Manager of attempting to portralr Charterhouse Bank

negatrvel5r so that the bank remains closed'

(r'iii) Aopendu< 13 of the Statutory Manager's reporr' ra'here she accuses

charierhouse Bank of harring 839 accounts tfiiihout accouut

opening forms alnong them is shau'az Texlile Mills Limired u'hich

is alleged to harre nad 247 accounts u'ithour account opening

Iorms and )/et rhe key clearli' indicates rirat rhose are nol

acccunrs but local bi.lls discounteci. This accusation appear-s to

have been made out of ignora-nce bj' the CBK on rhe use of rhe

Bills Discounttng procedure in trade. Furthrer. a casrl'a1 perusa)

a-nd comparison of the Statuton' \4anager's appendrx L3 against

Appendrx II of the Pu,C L'uci's report shou's clearlt' thar u'hat the

Statuton, \4anager published is false, because bJ' comparlng

these tv,o documents, the P\triC Lrd confrrrns that rhe for-ms it"el-e

properl-r' signed bJ' ihe account holders' (Annex - RKS)

(ui) Nakumart Holdings Ltd, u,hich o$,-r:Is the charn of supermarkeis is

not a director of Charterhouse Bank as had been port-ra1re6l and

no director has ever borrou'ed. moneJr u'ithout aciequate securirr'
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or without properil,' accounring for it or rvithout being ab)e to pay

the mone), back. charterhouse Bank has never dir;erted and/or
stashed monell in any foreign pountryr u,hich has endeci up in the

pockets of the ciirectors. The chai-terhouse Bank received US$

749,965 in the account of Themis investments for the purchase

of ammunition from Kenya b), the N4alauri Defence Forces. and

this paJrmeni was officially .epo.tea to the central Bank as

required.

2.T0.6 E\I]DENCE BY MR ANTHONY WARD

He responded to matters in relation to accour-iting procedures and

presented a u,ritten submission to the Committee (Annexed) and gave

erridence that:-

(i) Charterhouse Bank receirred LiS$25 \4illion in the account of

Crucial Properties Ltd in Janua5, 2OOO and both Mr. Kegoro of

Internationa-i Commission of Jurists, and a Mr. Vr/arutere, u,orking

in one of the derrelsp-ent partners harre u'ritten extensirrel_r' about
the transaction and creating the perception that the moneJ/ uras

proceeds of crime. urith a vieu, of portraliing themseli,es to the

donor comrnuniq, as experts in an.i- monel/ laundering in o,der to
rn,in favt,ur- in donarions fo, the rheir ]trGO's.

(ii) The account ho.lder approached Charterhouse Bank in September

2000 and inforrned the Bank that the5/ \\rei-e negotiating for funds
frorn Europe for inrrestment j.n iour cost properh, development in

Kenrra and possiblY Southern Sudal. and u,anteci to. knora, ra'hether

there \tr,ere an_\r speciiic requiremer:ts bJ, the Ceirtral Bank to aj.lou'

them to include them in *.heir negotia'uion,

(iii) The Charterhouse Bank enquired frorn the CBK on rhe matter and

the CBK reiierated bl, confii-milg that foreign cu.rrenc\i in Ken1,6

u,as alread), liberalised and the comDan-\; \i,'as ar liberq, to bring
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an\r amount of mone), into the countnr on condition that once the

funds had been u,ired to the account, then charterhouse Bank

u,ould inform the CBK of that major Foreign Exchange receipt, and

that u,as all that the Bank v"as supposed to do'

(iv) The funds \\rere tratrsferred from a bank in Durope (Liechtenstein)

*,here anti-money iaundering lauis had been in force sitlce 1996'

Therefore the funds in that bank had been subjected to anti-moneJ/

laundering due diligence. As such it could not have been drug

mone)/ or proceeds of crime, and any queries relating to those

funds. ivould have been directed to the transmitting bank and not

to charterhouse Bank. Both \4r. George Kegoro and Mr. warutere

have ne\ier taken the trouble to intervieu' the Charterhouse Bank

ortheaccountho]derregardingthattransaction.

(r4 Immeciiatel5, 11-r. funds \\'ere rvired and received to the account of

crucial Properties, charterhouse Bank notified ihe cBK on the

18s of Januar1,, 2OOl of that major Foreign Exchange receipt anC

the CBK confirmed the receipt of the report on the 22nd o{ January',

2AO - This is the cnllr 13ql'irement that the Charterhouse Bank

ulas supposed to fulfi1 (Annex - AWL)'

(rii) These fund.s \^/ere u,ired from a bank to a bank a:rd it u'ouiC be

naive for a person to suggest that u'hen the funds are ln a

European bank, the5i 3-1-s oka-\', but u'hen thel' 666e to a bank in

Ken1,a. a;rd it is Liss25 mj.ilion, then it must be dirq, moneli.

Charterhouse Bank uras not the originator of the funds as rhe

funds originated from a disclosed European Bank'

(i'ii) \4onev iaundering is cleaning proceeds of crime bJ' introducing

those proceeds into the ba-n}<rng system arrdloi- remo\ting monev

from ihe banking s-r.stem to finance crin:inal activifi,. Charterhouse

Bank did not introduce a-nJr proceeds of crime into the barrking
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(viii)

s)rStem and none of its custome:-s removed any mone\/ from rhe

Bank to finance crii-ninal activig;.

American Ambassador and the British High Commissioner Lnd

an), other development partner in Iienya are aurare of the

International Letters Rogatory resuiting from the proceediirg No.

P I 129831i999 issued b)' the Getreva Court in respect of moner;

laundering against \4r. Abacha Abdulkadir. rvhich v,as u,ritten to

the Attorney Generai of the Republic of Kenya indicating bank5

ri,hich qrere involved in that laundering and in their respective

countries. The list is long and inciudes London Banks, American

Banks, etc, and none of those banks \uere closed (Annex - AlVz).

Charterhouse Bank has never been involved in money laundering

actirrities and Kenria did not have anv anti-monelr laundering

iegislation until the 28s of June, 2OiO. rr,:hen Proceeds of Crime

and Anti Monev Laundering Act became efiective.

(Lx) Charterhouse Bank is nor a\;ale of a:rl, suspicious actirrit]: or aJrlr

actirrifues of rnone-', laundering by an1, of its custome:-s, and if there

is an1' person u,ho is aware of anv customer of ihe ban}.; v,ho is

in-rro\,ed in any iilegal actirriBr, that person should repon thar rc
ihe poLice so as to aLlov, the ruic of Jarn.to ta-lie effect. Funher, it rs

that person's account at the bank that should be fro,zen a:ici nor

Charterhouse Ba.::rk as a urhole.

(x) Pa1'p.rr, of taxes is a personal and private maiter bet-ween the

taxpa-\'er and rhe re\renue collecring authority. Therefore there is no

uiEJ, that a bank can help its customer evade par;ing ',-ax anci there

is r'r.ou;here in . rhe u,orld rz-,he:-e a bank is held responsible on

matters relating to the pal,ment of ta;:es bf its customers. It would

therefore be u'rong, unlav'ful and illegal for rhe Central Ba:rk to
purport to close the Charterhouse Bank on allegations that some
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of its customers \riere irot paving taxes' Such action r"'oulci be il:

excess of the Central Bank's po\ lers and u;oujd be contrary to the

Bairking Act because the Central Bank does not have dnlt

jurisdiction on enforcement matters relating to tax collection'

Similarll,. if a bank u,ouid engage in the actii,ities of interfering in

the tax matters of its customers, it rvould be acting outside the

pror;isions of the Banking Act.

(xi) Charterhouse Bank has never been involved in an5r activities of

siphoning money anlnuhere, except money that js legitimatell'

transfeired overseas and is transferred on the express instructions

of the account holder legitimatel)'' The trail of these transactions

cannot be erased and therefore anybodlr making allegations of

siphoning money should harie brought credible evidence to shou;

hou.' much and from urhat account in Charterhouse Bank and to

u,hich account at the foreign ba:rk. Such evidence hasn't been

brought before the Committee,

(xii) Tu,o emails u,ritten from the British High Commission ofiice here in

Nairobi, authored b]'one Richard Cox, on V/ed'nesdaJ'/ 25u'October,

2OOt6, and vlere circuiated to rzarious parts of ihe v,'orld about

Charterhouse Bank a:rcl confirms the depth of conspiracv against

Charterhouse Bank. The first emaii from the British High

CommissionbJ'RichardCoxtoMr.MarkHardingandothers
confirrns ihat he had just read ihe PV/C report commissioned bl'

ihe StarutoS, [t]p.nager, and the Statutory h4anager's report, 300

pages in total. He had tJre report and he was inviting others to

haye a look at rhe said reporrs. Aithough the summar-\, alleges

secretile fUnqs transfer, moneY laundering arrd ta:i evasion, he did

not give details of such rrioiations orher than to make these

statements to scanda.lise charterhouse Bank (Annex - A\tr3].
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(xiii) The onlir information proyided was the a-lleged co,trarrention of

section i0, 11 and section 50 of the Banking Act a-nd the Central

Bank's Prudential Guidelines and on these rziolations the remedial

measures provided for the vjolations of these sections is a

maximum fine of Kshs. I N{illion as indicated under Regulation 77

of 1999 (Annex - AW4).

(xirz) The directors of Charterhouse Bank were denied copies of the P\ i C

report, the Statutory Manager's report and the Centra-l Bank a.s

urell as the Ministry of Finance \ /ere alreadl, distributing the repr:rt

to tl-re foreign embassies and others contrary to rhe Banking Act.

The second e-mail from the British High Commission by Richard

cox stated in paragraph 3 that the Pwc reports and the Statutory

Manager's report rl,asn't in the public domain, but they \\rere

actualiy inviring others to read the same reports, ii,hich is contrary

to the Banking Act. it further stated that Permanent Secretanr.

Ivlinisrn' of Finance had given assurance that the lr4inister for

Finance u,outd rerzoke charterhouse's iicence that u,eek. (Annex-

AWs).

(x,') The British High Ccrnrnissioner alieged in pai-agraph 4 that several

_iudges in Kenya -\^rqre persuacied despite all the evidence. The

tsritish High Comrnissioner should produce arl1, other evidence in
their possession aga:nst Charterhouse Bank to root out rheir

irnpuniti' cielivered bl'rhis statemelt, u'hich is a great disrespect to

rhe .;udges a.nd Kenr;a's judicial sJistem as a riu,hole. CBK also

refused lo comply rn,irh ihe court crders and vrould rather be cired

for contempi of court as confirmed b5, the erzidence bv their lauryer

\/tr Orai-o that CBK had to send \4s Rose Detho o\zerseas using

Kenvan taxpa-r,ers mone-\/ in order to circumrient the ruie of lau,.

(r.'i) Paragraoh 5 of the e-mail bJ, the British High Commissioner

alleged that the Pinance Committee of the 9b Parliament u,hich



t

(xirii)

dealt q,jth this matter and recommencied the re-opening of tire

Bank, \iiere corrupt and that a higlriy corrupt \4P r"rho is a drug

traificker oonfronted the chair of the Finance comrnittee v\Iho

promised to amend the report in light of the P\^/C report' The

British High commissioner sa:-casricaill' stated that "(we sha-]l

see),, and one sronders rvhere the countrti's so\iereigl')t)' js and if

any Ambassador of Kenya can make the same derogatoryr remarks

about a British \4ember of Parliament or committee or Kenya'5

Ambassador in \Vashington can tnake the same remarks against a

Congressman or a Senator in the US'

The British High commission confirms in paragraph 7 that they

had engaged the BBC TV and radio to produce a package to shorv

the seriousness and that local media had drau'n attention that

following an intervieu, rxrith the American Drug Enforcernent Agenr'

3 Kenrra:r whistie-blovt,ers had been girren asr'lum in the USA This

shours that the American Ambassador iras seriousl-r' involved in

this matter

(xviii) comments on paiagraph 8 of the British High commission e-mail

confi:-ms that Bland and Fish cf DFID cailed on Hon' Amos

Krmunva, MP u'here thel' mad'e it ciear ro him rhat his reputatlol-I

depended on decisiire action against charterhouse BaIk and ti:at

rhe IMF Representatirre in Ken;r'a u,as folloii'ing the errent clcseiv

and maf intenrene :-f there is amr' further deial''

(xix) The Minister for Fina-nce. the Permanenl Secreiafl'' the Governor of

the central Bank, i-i'Ie British High commissioiier. Richarci co>:'

Biand and Fish, rhe Arnerica:r Ambassador and the I\4F, has never

contacted the Directors or deposito:-s of charterhouse Bank Io

responci ro an\r of the ailegations as of 'uhe date of rae er-nail of 25s

of october, 2006. Therefore their acts are based in bac faith and
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against the rules of natural justice. As one cannot be condemned

to this level ri;ithout aifording t]re:n an opportunity to be heard.

(>a) The petitioners are gravellr aggrieved b), the actjon and

participation of these foreign envoJ/s and development partners of

scandalising, abusing and maligning members of the National

Assembly rr"ithout .lustification thereb.., lou,ering the dignity of the

National Assemb11, of Kenya, and their contjnued lobbying to cause

hardsh:p and torture to the petitioners and other depositors df

Charterhouse Bank.

2.1O.7 E\/IDENCE BY jvlR. wA \.{BUA KJTUKU

He responded on legal matters and presented to the Committee a urritten

submission (annexed) accompanied upon v,hich he gave evidence that:-
(i) The Statuton' ]t4anager, Central Bank and Pinance \4inister

persistentll, misapplied and disregarded the lau, and that their
ti-eatment of Charterhouse was discrimiifar-oni, disproportionate,

Ltnreasonable and accentuared b.r' -.rt.e thereby harring serious

ccnsequences on the fundamental rights of the petitioners and

other sta-iieholders.

(ii) chartcrhouse Bank was placed under statuton; ma::ragemenr

uncier section 34(1)(d) of the tsanking Act as cor-nnlunicated bJ,,
letter froi-n rhe cBK (Annex \;(K- 1). Through a ministerial
statement, the then Finance h{:.nisier explained that Charterhouse

Bank u,as placed under statutoryr management ajter reports and

other coj-respondences deemed as conjjdendal under Section 32(2)

(c) of the Banking Acr- u,ere ieaked and tabled before parliamenr

therebv generating adverse publiciti,. The leakage of the said

report ri'as in vioiation oi section 32(2) (c) of the Banking Act and

neither the CBK nor the Pinance Minister had condemned the sa-id

leakage or brought the persons re sponsible for the same to book.
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(iii) One of the leaked reports r;;as the htteim Repotl

Inuestiqatiltg Eccttomic ctintes by cltatlerlrcuse

by the ?ask Force

Banl< and Related

Companies (Annex WlK-Za- also produced

Governor's evidence). The authors of the

recognizable under an\/ lau' and thel' ne\Ier

management and directors of Charterhouse

as aitnex in

report v,tere not

interv-ieu,ed tire

Bank or others

adversellr mentioned in the said report. Such a biased report, could

not have formed the basis of a decision to place charterhouse

Bank under Statutoqz N4anagement and that the oflences referred

to therein fell under Section 45 of the Anti-Corruption and

Economic crimes Act and not under the Banking Act and that had

nothing at all to do urith Charterhouse Bank'

(iv) The second document among the leaked reports uras the In'spection

Repot1- by CBK (coueinE tlrc peiod commet-Lcing on lst Oc'tober 2005

to 3lst l\rlarclt 2006 and- a peiod. pior io September 2005 f Annex

wK- 2a & 2b). A copy of this report ma-rked "drait" on all pages

. \7as delirrered to the offices of charterhouse Bank on 9Lst June

2006 after 4:0opm, unth the cBK asking the management of the

Bank to respond to issues raised therein before 4th Juhr that Year.

Shoc!:ingi.r; houlerrer, a fina] i'ei-sion of the Sa]ne document had

been tabled in parliament earlier before 4 Ph{ on the afternoon of

the same d.a1,. 15. ..fina-I t,ersion,, of .the said report u,as not markec

"draJt" on its pages and lacked anv input v'hatsoever from ihe

management of Charterhouse BaIk. The report tabled before the

House ri,as clearl), intended to generate adverse publiciry agains'-

Charterhouse Bank in order to use the same to conder-nn the Bank

unheard to the fate of statuton; management'

\r'/hereas rhe gazetle

appointment (No 4936

notice that contained Rose Detho's

of 20O6) refers to her as the Statutoq'
(u)
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Ma:rager, another gazette notice (No 439s) on moratorium or-j

u,ithdraurais refers to her as the Statutory Liquidaror (Annex

wK-3).t Therefore, it is evident from this later notjce that the

appointment of Rose Detho as a "Statutory Ma:rager" was actualiy

aimed at ultimatell, liquidating Charterhouse Ba:rk as this uras the

real intention and mind set of r-he Ceirtr-al Ban!:.

(ui) ou,ing to the broad rnanagement po\\rers conferred upon ihe

statutory I\4anager under Section 32(2)(a), there \l,as a legitimate

expectation irom Charterhouse and its stakeholders that the

Statutory Manager rvould take ajl necessary and reasonable steps

to cleal with the initial concerns emanating from the adrrerse

pubiicitlr ap61 safeguard the interests of depositors creditors and

o\ iners of the bank. The Statlitory, \4anager or CtsK did not come

out at all to refute 'rhe adverse publicihr generated from the leaked

documents from the Central Bank. This should be contrasted u,ith

the quick reaction v',hich cBK has t:-aditionaiiy ps6. in :-esponse

to adverse publicig't, generated against other banils (an exarnple

was gluen wltere the Gouentor s-tuifiiy went on recorcL, assurirzg tle
public artd stakeircLaers tltrouglt tl'te press thai Netiortal Bantk ana

Equity Bank -oere indeed soluent and. there '&)as ncthing to wotru

about suclr- pubiicitg). The CBI( arrd tLre -statutoil, Nlanager

therefore cieliberateiv breached rhis legitrmate e >:pecration b..'

farling to act approp:-iatellr i1p.1-r the circumstances.

(vii) Within 4 darrs of her appointmenr as Statutory, \4anage:-, Ms Derho

urrote to the Kenr.'a Bankers Association (KBA), asking thai
Charterhouse be urithdraum from the Clearing-House (Annex

WK-4). This request vras granted and in effect. paralrrzed the

operations of 'rhe Bank. Through rl:is acrior-1, the Starr:ron'

Manager breached ihe statuton, dufi, imposed on her under
Secticn 34 of 'ul-re Banking Act r.e. "'to erlsure contittuous operatiort of
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ihe bank itt ord.er to ensure aepositors access bankitg -'eruices

uthite at ihe same time preuenihtg a rurL ot't the de1:osils" and hence

acted ultra uires. The reason giveu for r"'ithdrawing Charterhouse

Bank from the Clearing-House was untrue since the constirution of

KBA oni-v proi,ided for voluntary rvirhdrau,al of a member. The

Statutory lt4anager acted contraryr to the requirement that she

shouid harre acted professionalli,- and prudently in managing the

Bank, as per Section 34(1 (d) , (2 (a) and (a) of the Banking Act.

(viii) on l2:nn July 2006, the Statutory It4anager appointed

priceWaterHouseCoopers (P\A/C) Ltd. to carry out a special audjt in

order to rierify the allegations that were contained in the Inspection

Report of 2006. The lindings of the PWC report (Annex wK-S) \ 'ere

used as the basis of the recommendations bJ' ihe Statutorl'

It4anager to the Finance Minister, callirg for the Minister to revoke

the Charterhouse Bank license in preparation for subsequent

Iio.uidation. Amazingl-rr. the appointment of PV/C Ltd as auditors

contravened Section 24 of the Banking Act, u'hich required

audirors to be appointed in line u,ith Section 161 of the Companies

Acr. The fact rhat P\ /C Ltd u,as not qualified to be appornreci as per

Secilon 161 (2) (b) of 'uhre Companies Act, as it is a iimited iiabilin'

Companlr and therefore a bod1, corporate, and hence the audir

repcrt ir produced thereaJter Contrani to the Banring Act was

illegal ab btitio and therefore null and i'oid'

(rx) -The Statutory; Manager acted ultra uires in appointlng PVriC Ltd as

auditors contrary to the larv and it follou,ed that an-v decision taken

bl, the Statuto4r N{anager, Centra} Bank of Kenl'a and Fi::rance

lvfinister on the basis of PSiC report ix,as illegal and therefore nul]

anci i,oid. The appointment of PWC Ltd as auditors v'as done io

ensuie that no one takes personai ald professional responsibilin'

for conrents of the resultant report u'hich \ Iere untruthful'

98



inaccurate and misleading. P\UC )-td ought to harre declined taking

instructions from the Statutory It4a:rager, knou,ing \/eryi \^Iell the

rrreaning of Section 161 of the Companies Act anci the requirement

of Section 24 of the Banking Act.

(x) Notwithstanding the irregular appointment of P\\iC Ltd as auditors,

the audit report \rras brased as the adversely named persolls

therein urere never inten;ieu,ed or girren a chance to defend

themseh,es and by acting on such a report, the Statutory Manager

and CBI( breached the rules of naturd justice. The scope of the

auciit inciuded inquin, into aiJeged crirninai actirzib;. 1lr[ig[ is the

presen,e of the mandate of the Ken1r2 Police Sen,ice as per Section

14 o{ the Pohce Acr, or other investigatory agencies rvhich PWC

Ltd. is not, The purported audit therefore ra,as a usurpation of

poiice powers a-nd commissioned u'ith the ulterior motirre of fishing

out and manufacturing information that u,ould implicate the

Chanerhouse Bank and hence justilt' irs pre-conceived closure.

(xi) On 1st Decei-nber 2006, ihe then Pinance lt4inister issued a letiei-

to Charterhouse Bank, girrin* an impenciing 28-dav notice of

revocation of the Bank's license as per Sectior.L ,5 of the Banking

Act (copy Annex WK-6). The -r,ordiirg of ihe Minister's ietter u,as

rrre?rlt to inform Charterhouse Bank of i-'.s imminent closure,

rather than grving notice of the same. The letter also did not invite

the Bank tc grve representations to the ll{i,nister as per Section 6

(1)(b)(i) oI the Banking Act and thei-efore the \4inster breached this

particuiar pror,ision. The same letter u,as lea-l<ed to unauthorized

third parties, therebl' aggravating the aireadl; "manufactureci"

adverse publicitl' against the Bank. The letter dici not accornpan\i

the annexes that v,ere aLluded therei.n-i,e. the PV,rC I-td Report and

interim Report of 20O4-and this clenied the Ba:rk the opportuniq,

to defend itself agarnst'ul::e accusarions contained rherein.
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(rii) The effect of the decision contained in the Finance N4inister's letter

rvas to place the Barrk under )iquiciation as per section 35 of the

Banking Act, erren though Cha:-terhouse Bank uras not insohrent'

In anir case, not all insolvent banks are eventualll' liquidated bii

CBK. A letter from CBK to the Finance \4inister shou,ed that as at

2lst Jul1, 2004, a total of 22 banks vrere found to ha"re been

insolvent (and Charterhouse Bank was not one of them (Copy

Annex WK-Z) Hourever, none of the said banks had their licenses

revoked or placed under liquidation. Therefore, the Minister's

decision against charterhouse Bank rvhich \ Ias solvent \^'as

discriminatoryr' arbitrary and unfair'

(xiii)oneofthei,iojationsaliegedlSl666*ittedbyCharterhouseBankas

alluded to in the Minister's decision \\Ias CBK Prudential

Regulation No. 1O and 12 purported in respect of the inspection

report delirzered to'r.l:e Bank on l't of Februalll, 2006 is not true'

Hou,ever, in a letter issued to the Minister of Finance, confirming

that the bank had u,ritten to the 45 account holders u'here

adequate details had not been obtained. This meals that the bank

had not violated Knoltt Your Customet- (lffC) guidelines as alleged

bJ, tne CBK, the breach was deemed as insignificant anci ihat the

appropriatemonetarl,penalBlhadbeen]elliddagainstthebank.
(eoFy thereof produced' as Annex WK-8)'

(xiri) As for the allegation rhat the Bank \f,'as complicit to moneJ;

laundering, it is errident that there existed no such crime as mone)r

launderinginKenl'a,spena-]statutesaridthatSeciionTT(4)ofthe

Constirurion of Keni,a i1 force at the time prohibired ini'estjgations

anci prosecudons of pei-sons on the basis of crimes that u'ere

legall-r; non- existent.
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(x,,) Rather rhan impose monetarli penaities or prosecute culpable

officers of the Bank as per sections 49 and 50 of the Ban}:ing Act

. respectively, the lt4inister's decision to liquidate the Chanerhouse

Bank uras too drastic and disproportionate. In the minutes of a
CBK Boa-rd lvleeting dated 10th September 2004 (copy of the

Mir:.utes Annex !fK-g) perralties amounting to Kshs 95 N4iilion

\^rere ievied against the National Bank of Kenva for breaching

bankjng lar,,,s. Considering that a breach attracts a maximum fine

of Kshlmillion. it foiiou,s then that the National Bank must have

committed at least 95 breaches in that perjod. Rather than close

the Natjonal Balk of Kenya, CBK ciecided to assist the Bank to
ensu.re future compliance.'The treatment of Charterhouse Bank

under the circumstance uras discriminatory and disproportionateil,

punitive.

(xvi) in a-rriving at his decision, the It4inister orie::looked the provisions of

Section 33A of the Banking Act u,hich require rhe CBK to adopt

rneasures conrained therein to ensure that a:r oifending bank is
brought to compliance foliou'ing an inspection. Houre\rer, the

decision io close rhe ba-nk \ /as nor provided for under rhe sa:ci

section 334.. Similarll', the inspection reports b], CBK u;hich

forrned the basis of the Minister's decision lacked remedial

r-rreasures as required ur.tder Section 32(3) of the Banking Act. The

It4inister did not quote/disciose all laurs he relied on and hence he

denied Charterhouse Barrk an opportuniq' to defend itself from the

said accusations.

(xvii) The notice of revocation by the Minister u,as issued tr:hile there

\ rere injunctions from valid Court Orders in force. To this extent

tirerefcre, the h4inister acted in contempt of the Court and irith
utter impuniu'. \lihereas the CBK aJleged that it had presenied

various options to Charte:-house Bank as a \^raJi out of ihe currenr
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a.

quagmire, charterhouse is hoq,eyer a\\/are of on\' o11e optjo:-i q'hich

\ ias communlcated to the directors b)' " letter daied 28 108109

(copy Annex wK-10) entailing restructuring the Board of the

Bank. An agreement on the same u,as signed by the directors and

CBK but before it could be implemented, the CBK apparentllr

_iur-rked it follorving objections to the same b)' the US Ambassador'

charterhouse viervs the interference by the US Ambassador as a

breach of Kenya's sorrereignty which parliament has a dug' to

uphold and hence protect the interests of the depositors, creditors

and orvners of the bank

z.Ll EVIDENCE BY PET'trT IONERS

2.tl.l MR. MOHAMT4ED ASHRAF - PETITI ONER (C /o CRES CENT

CONS UCTI COM

N4r. A.{ohammed Ashraf appeared before the committee on Mondar' 30s

August, 2OIO and gave evidence that:-

(i) The petitroner is engaged in road construction industn' mostl-r'

doing u,ork for the go\Iernment' The Compan,r, opened an account

at charterhouse Bank rrt 2OO4 and signed hvo contracts ririth the

government of Kenrra in 2005 to buiid roads in Llkarnbani, i'e'

Masii-Ijtui and the second contract $ras to buiid a road in Meru'

The compan-\r \ ras unable ro fulfili these contracts because of ihe

ciosure of Charterhouse Ba:lk'

(ii) Crescent Coirstructjon Company Ltd. is a customer/depcsitor v"jih

Charterhouse Bank Ltd. and a signato4' party of the pet-itioners for

rhe re-opening of ttre Bank. The companri is stiii u'aiting for ihe

ba,.,k to be re-opened to ofier it oanking sen,ices or to q'ithdrari' its

funds

(iii) The company as a petitioner has suffered verJ; hearn' losses

because the sarne go\7el-nment rathich shut dou'n the Charterhouse
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quagmire, charterhouse is houreyer a\\,a]-e of oniv ole option g'hich
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breach of ltenya's sovereignty which parliamerrt fias a dut5' to

uphold and hence protect the interests of the depositors, creditors
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CONSTRU ON CO PANY

Ir4r. Ii4ohammed Ashraf appeared before the Committee on Mondal' 3gt}'

August, 2OlO and gave evidence that:-

(r) The petitioner is engaged in road construction industrl; mosth'

doing u,ork for the government. The companl' opened an account

at charterhouse Bank tn 2oo4 a-nd signed ru'o contracts u'ith the

Bovglr.*.nt of Kenrra in 2005 to build roads in Ukarnbani' i'e'

Masii-Htui and the second contract uras to build a road in Meru'

The compa1l-\r \ IaS unable to fulfrll rhese contracts because of rhe

ciosure of Charterhouse Bank'

(,1)CrescentConstructionCompan},Ltd'isacustorner/depcsitorri.jth

charterhouse Bank Ltd. and a signatorl' pa-riy of the petitioners for

rhe re-opening of the Bank-. The companJ' is stili u'airing for the

bank to be re-opened to offer it ba:rking senrices or to ra'irhdrau' its

funds

(iii) The companl, as a petitioner has suffered vell; hearn' losses

because the sar-ne governme:rr riihich shut dou'n the Charterhouse
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Bank, terminateci the Companl,'s contract for non-performance

because the Comp?Dlr 1lr25 unable to access its funds in order to

operate and a-l-so because its securitjes were locked up at

Charterhouse Bank

(irr1 The Company i5 unable to borrour rnooej/ from any other bank due

to lack of collateral. q,hich \ilere locked up and is still being

rvithheld b), the Statutory Manager. Other banks too urould not

understand rvhlr ths Companl, could not get its securities from

Charterhouse Bank as in their vieu,; Charterhouse Bank rras not

closed but rvas supposed to remain open but operated by the

Statutory Manager,

(r) The Compan), has Kshs 172 milion locked in Charterhouse Bank

ald due to the Bank's closui-e, the Companl,'s business has

collapsed and forced to 1a1, off a huge u,orkforce since it is unable

to use its securities v,'hose value is ciose to Kshs 600 million.

(ui) The CompanJ, has had a lot of Oifficul$, after its con-'-racts were

terminated bv the go\Ternmer:i and the relerranr minlsrries u,ere

reluctant to deal rnri'u.l:r 'r-he Companl, as result of a faulr ri,hich is not

theirs. Consequentir:. ihe board of direcrors decideci to sue Central

Bank and the Minister io.*1,'rnance.

(r'ii) The Companl, has been in business since i 961 undertaking
projects i.n Ken-ria, Ugancia and Tanzanta and this ra,as the first

time thai its contract had been teri:ninated bJ, the goriernment

u'i-r-l:out notice due to the closure of Charterhouse Bank.

(r'iii) Among the pravers sought b]' the Company in the petition are

orders for pavment of ciamages by rhe \{inister for Finance, the

Goi,ei-nor of CBK, and the Staruioq' lt4alager.
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(ix) The petition is basedon the follotz" lng grounds:-

(a) charterhouse Bank Ltd. u,as not insohient at the time of its

closure but l,\ras put under statutory/ l]lal.Iagernent because of

adverse publicin'.

Crescent Construcr-ion Company u'as neithei- named as an

accomplice or as a person pri\ry to any illegal activiqi'

The Statuton, Manager has assumed the role of a iiquidator

(b)

(c)

and continues to

uniarvfull)'.

hold the Bank and its dePositors

(x) The Petition's SU bmissions are:-

Fin cial lo SSES

crescent construction company had accounts $iith charterhouse

Bank holding deposits totating Kshs 172 million' The effect of the

closure of the Bank is that the Companl' has been crippled

financia-lly and its operations severeilr disrupted to the extent that

it has sustained damages and losses in excess of Kshs 2'7 biliion

on account of termination of its construction

Corrstruction being a:r expensirre business' such

triggers effects that spiral coilatera-l losses'

contracts.

disrupttons

It4isa auo of th

Contrary to the direct prorrisions of the lau'. the Statutor-r' It4anager

assumed the position of a receiver (u,hich is legal)1' untenable) and

closed dou,n the Bank notu'ithstanding the interest of the

deposiiors. The Statutoqr Manager \/as supposed to assume the

manaqement. control and conduct of the ajfairs and business of

rhe Bank in a bid to prorride for business as usual situa'r-ion as far

as the -ul:ird parties are concerned'
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(xi) The oe tioner's pra\Ier is that:-

(a) Charterhouse Bank be re-opened immediatell, to bring an

end to the continuous losses being sustained by the tax

paying petitioner and the Bank.

(b) Negotiations be initiated immediatehr in a bid to amicabl_v

agree on a foi-mula uncier u,hich to compensate rj:e

customers / depo sitors.

(c) The indiviciual responsible for the closure of the Bank be

surcharged under the Fiscal N4anagement Act for ihe losses

incurred b), the applicant.

2,7I .2 EVIDENCE BY \4R. ATUL SHAH- T]ONER

MATT HOLDIN

It4r. Atul Shah appeared before the Committee on Monday 30& August,

20IO both as the Managing Director of Nakumatt Hoidings L'id and a
Director of Charterhouse Barik.and gave evidence ihat:-
(i) He is a Director of Charterhouse Bank Lx'.riiy1i1. of being a Director

of Na-Iiuma'"t investrnent Ltd. u'hich c\:ns 1O% shares and that
Nakumatt Holdings Ltd., is nct a director of Charterhouse Bank.

Nali-umati Holciings has ne\rer been inrrojveci in monei, laundering
or tax ei,asion as has been alleged in the media.

(ii) Nakumatr Holdings has been bani:ing urith Chanerhouse Bank

Ltd. and operates numerous other accounts u'ith ofjrer cor0mercial

banks until 23'd June 2006 u'hen Charterhouse Bank u,as closed.

(iir) Nakur-natt Hoidings had deposits in excess of Kshs 75 rniilion in
charterhouse Bank Lrd. and a facilin; of Kshs iOo million
resuiting in v'crking capitai of Kshs 175 r:rillion b)' 23'd Jupe,
2046. Since then, the Statuiorl' h/ranager has denied Nakumatt
Holdings access to its deposirs despite rrarious complaint letters to
the }i4anager, CBK, a-rrd. Minisrer for Finance.
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(ii,1 Nakumatt Holdings as a petitioner has i'eceived no explanation as

to urhv the banl< was closed and attempts by Bank's customers to

seek legal redress have been met by a cold shouider. Nakumatt is

not clear about the status of the Bank and no ans\ Iers have been

forthcorning apart frotn the information that appears in the media

regarding the matter.

(.,) Nakumatt Holdings deposit in the Bank \\'ere monies intended to

pay its suppliers and therefore Nakumatt has suffered financial

distress bJ, borrorving mone)' elservhere to Pa)' its suppiiers' haviug

been denied access to its funds'

(vi) The company prayer is for charterhouse Bank to be re-opened to

enable the Compaly access its funds for normal trading operations

and expansion. The Bank u'as ciosed vrhen liquid and had asse"Ls

and mone), \r,hich \^IaS greater than the core capital of the Bank'

(rzii) Nahrmatt Holdings is up-to-date u'ith tax pa,t'ment and has no

dispure u,ith KenYa Rerzenue Authoritl' on taiation. The allegauorrs

in the media against Nakumatt on tax evasion has tarnished the

repufatiorr an* integrif-v of rhe companJ, arid as a consequent, the

equiq,par.r-nersatu-actedb)'theCompanyharlebeendiscou;.aged

from investing in the ComPanr''

(r,iii) The success of Nakumatt Holdings has atracted anirnostti' a':-]c

that is the reason \ArhJ, there have been ali these accusaticns ii-j:tci:

has resulted in i-he companl' being treated u'rongly bi- mant public

bodies, a fact that is not new to the Compa:r1''

(rx) Nakumatt Hoidrngs should not be subjected to -ul:re suffering u'hjch

it has undergone for the ]ast four -r'ears if the cornpanJ; has nor

done afl1'thing wrong. AIl the accusations against ihe ccmpan'"

appear in the med'ia but nobod]' has come foru'ard to enq'"rire from
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the Compzn), abcut the true positjon oI rhe allegations Jiet it is a
reputable Compan1,.

(x) Borrora'ing moreithan 25o/o above the statuton, requirement by

associate companies is not a constant borroriring but a

phenomenon that happens someiimes because of the trading

nature and the r;olume of peopie andlor suppliers to be paid in a

da1, by iriakumatt. Therefore. the cheques deposited vis-a-r,is

cheques pa-rd out could result in an automatjc or;erdraft in a da1,.

This is u,hat resulted in aJlegatio:rs of o\rer borrou,ing which

happened r,.ihen the compan)r djd not haire a ciirect credit u,ith the

bank.

(xi) The Company's cheques are computer generateci to keep track

record of the PaJrments. \lihen il:e computer srrstem had serious

problem and in order to avoid anv dispute u,rrh the suppLiers, the

Companl, engaged the firm of It4ls Kariuki A4uigua ro handle all the

i,erification and correctness of the suopliers ciaim and rc legalll'

document -uhe conlirmatjon of paJrment to arroici future litigatron.

There u'as nothing u'rong v,ith this instruction fcr it is like

instructing a lau1,s1 to i,erii:r, pur-chase of proper[, and ro confinn

that a-il the transactions are pr:operhz entered and ciocumented in

rhe books of account of I'l-akumatt and tax paid appropriateh,

u'here due.

2.3.3 EVIPBI.I"E BY MR. PRA]rIK KA\/IAU - PETITIOITTER

C o TUS TTRESSES

Ir4r. Frank Karnau appeared before the Connmitree or1 N4ondat, 30ri,

August, 2010 and gave evidence that:-

(i) Tusker ]t{attresses has 25 branches i.n Kenlra ancj four in Uganda

a-r-rd emplovs about 4000 people. The Comp?.nv banked u'ith other
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commercjal banks including Equitv Bank, Diarnond Trust Bank,

KCB, Barclavs Bank and Charterhouse Bank before its closure'

(ii) Tusker Mattresses opened a bank account urith charterhouse

Bank Ltd. in 2ool and had Kshs 250 million in deposits by the

time the Bank u,as closed in June 2006' The Statutoryr Manager

has denied the Cornpanl/ access to its deposits and banking

services since then.

(iii) The closure of the Bank has hinciered the company's ability Io

fulfill its expansion st'rategy anci to contribute effectivel)i to the

economy b), opening more branches and ernploying more u'orkers'

The company has continuously been denied access to banking

services and its deposits at charterhouse Bank for reasons it

cannot understand and that is u'hY the companJr petitioned

Parliament in order to assist in unlocking the funds.

GOTVETSETTEE3S O BSER\fATECINS
Statu.torv Manager:n.ent

(a) The placing of the Ballk under statutoni malaqement

i ' The Bank u'as placed under statuto4/ management on 23'a

June 2006 follou,ing the tabl:ng, in Parliament b5r Hon' Billorr

Kerour, h4P of papers relating to the Bank (Annex - 3g). The

Gorrernor of the CentraL Balk, in his evidence before the

Committee, informed the Committee that the decision to place

the Bank under statuto{' maragement rvas taken in crder to

arrert a run on the Bank as a result of negatirre publicitl;, The

statuto4, basis for this action r ras stated to be section

34(1)(d) of tire Banking Act, a provision that allou's the

CentraL Bank to exercise ihe Po\ /er of piacing an institution

understatuto4;mdrleBementu;hereitbecomesa\r/areofa
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fact or circumstance u,hich, in the opinion of the centra-l

Bank,rvarrantstheexerciseoftherelevantpo\\;erinthe
interests of the institution in question or itb depositors or

other creditors

Secticn 34(l) of the Banking Act (Cap 488) provides that-

Thissectionapplies,and'tlrcpolL)ersconfen'edbg
subsection (2) maa be exercised- it:- tlrc follouting

circumstal'Lces:

(d)ii the central Bank d.iscouers (wtrct\'Ler on ant inspectiott

or otheru-tise) or becottes aware of anA fact or

circumstaftCe u}ticLt, in tL.te opinion of the Central Ban}c,

u.tarrantts the exercise oi iYLe

htterests of ttrc institutiott or

cred-itors.

ln the letter b)' Acting Govei-nor Jacinta Muratela dated 23'a

June2006byulhichCharterhouseBank\^/aSp}acedunder
sta-tutorymanagement,theActingGor,ernorstatedthatthe
starutory marlager \ryas io operate in accordance r'r'ith sections

34(2)(a)"aDpoitttan'LgPersot\(int'ldsActrefercedtoas"o-
n-LarLaget-,,) io assi)frLe the management, contro! and cortd-uct of

the aflairs o-nC business of an'- instii"ttioll io exercise all tlte

powers of the htstitutiort io tlrc exclusiot't of its boaro- of

directors inciucring the use of its corDorate seal" and (6) of ''he

Ban}<ing Act (Annex. - 4o}. In particular, section 34(6) of the

Ban}<rngActconferredonthestatutoi_5lmax&Berrhepoulerto

-

declare a moratoriurn, ri'hich \lias done

Number 4935 of 30'.n June 2006' The

releudnt Pouer it't the

its d-ePositors ot' oi'het

b-li Gazefie I'iotice

oeclaration of the
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moratorium pro\rided, arnongst other things, that "no

depositors on any tJipes of accounts operated b)'

Charterhouse Bank Limited sha-l} be pa:d nor sha-iI any claims

by a-ily other class of creditors be met" (Annex gazette

notiees - 41).

(b) The period of statutonr management\/
4. Conce.rning the period of statutory management the Banking

Act at section 34(3) requires that "tl1e appointment of a

managet' shall be for such peiod, not exceeding twelve ttonths,

as tLrc Central Bank shall spectfu in tlrc instntment of

appointmertt and maA be extended bg the HigLt Coutl, upon the

application of th.e Cetttral Bank, if suclz extensiot'L appean's [o

the Coutl to be justif"ed",

5. Charterhouse Bank \ ras initiallr, placed under staiuton:

r-oanagement ior tureive months. This period u,as ertended

through a Fligh Cou-rt or-der for a further 12 months ix,ith

effect from 22nd J:une 2007. Tire term, as extended, expired

on ?2na June 2008. A further appiication for extension of the

term of the statuto4; ma-nager \r/as then filed. This

application for further extension u;as stood orrer generallV b5:

tlre High Court on 25th June 2009, This remains the posttion

ic date.

6. On rhe period of -statuto4; mdrlsgement, the Committee

further notes that statuton; management, as conceptualized

uncier the Ba:rking Act. is intended to be a tempora:1' or

inrerim action, a hold-ing situation pending decisive action on

ar insiitu-tion. The Committee therefore observes. ivith
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concern, that in the case of Charterirouse Bank, the Balk

has been under statutory management for lrlore than four

)/e ars. Sadiir. in this inordinate)y long period, no clear

direction has been gii,zen on the future of Charterhouse Ba:rk.

As a result, the petitioners and indeed all depositors and

creditors of the Bank continue to suffer urithout an\r end in

sight.

7. Further, a reading of section 34(1)(d) of the Banking Act, the

provision by rvhich cha-rterhouse Bank was placed under

statutory management, indicates that statutoryr martagement

is intended to protect ari institution, its depositors ald its

creditors. The converse is true in the case of Charterhouse

Bank. The lengthy perrod of sratutonr m2l&Eement has

u,orked against the interesrs of the institution, the depositors

and the creditors v,ho continue to be held in abey311ss

u,ithout any indication as to the futur-e of the instirutiorr and

in the case of the depositors, the fate of their oeposits. This

prevailing scenario is totaLh; at varian"s \ rith the intention of

section 34(I)(ci) of the B'a:rking Ac*',' :

8. The statuto4r durY of a manager, is required to be performed

as pror.ided for under Section 34 (2) (a) and (a) of the Ban}<,ng

Act. The Statutory maxager is thus required Io assume the

management, control and the conduct of the business of the

institutron in the marlner prescribed under 34 (4) u'hich

requires that " a man'Laget' sl::ali, upot'L assuntinE tlrc

mataagemeni, control and. cond-uct of it^te affairs and- busines-s

of o-n institutiott, discLwrge /zis duties u-tith dihgertce and. irt
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accord.atlce uritll sou:ud banking and lTrtancial pnnciples antd,

it-t panlicular, -tuiil-t dtLe regard. to tlrc interests of the institutiott,

i its depositors an'td other creditors" .

9. The committee obselres that, aiter the statuto4r manager \/as

appointed on 23'd Jun e 2006 closed dou'n Charterhouse bank

and all its brarrches throughout the country. On 12th Jq]12

2006, appointed Pricewaterhousecoopers Limited to carry

out an in-depth audit of Charterhouse bank which resulted ih

the Statutory ma:rager's report dated September 2006

u,herein the statutory manager, recommended that the

lr4inister revokes lhe charterhouse bank license. This action,

decision and recommendation by the Statutoq/ ma-nager,

aggrieved some of the depositors, as it denied them access to

banl<rng services, their deposits and securilies resulting in

court case that sought to compel the Statutonr Manager to

conduct the bankrng business of the institution to the

interest of the institution, its depositors a-nd creditors (ccpl' of

rhe Gorrernor's ietter to Minister for Finance dared 21"'h'larch,

2OO7 - Annex 42).

FendinE Court Cases

The atteirtion of the Committee vlas drauin to a num:er of

cases ra,hich \tr/ere ii.led b), ihe depositors against the lttlinisrer for

Finar:ce, central Bank and the Statuto4'N{arager' ln each of -r-hese

CaSeS: orders to sla-r, the decision of the statuton' manager io cienv

the depositors access to bankrirg services and/or to ta-ke decjsions

u,hich a:-e adverse again-st the depositors, the rnstitution a:rO other

creditors \^rei-e issued. The cases are as foilou's-
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(i) Eldoret High Court lt4isc. Civil Application No 638 of 2006

(Ratilal Automobile Ltd and 3 Others vs. Charterhouse Bank

Ltd);

(ii) MaLindi High Court Misc. Civil Application No. 97 of 2006

(Ahmed Nassir vs. CBK a:rd Ministrlr of Finance);

(iii) Ma-lindi High Court Misc. Civii Application No. No. 9B of 2006

(Hidaya Mohammed Loo vs. CBK and Minister for Finance):

arrd

(i") Iitale High Court Misc. Civil Application No. 105 of 2006

(N4ohammed Hasham Ali Mohammed \7s. CBK and \4inister

for Finance). (Muthoni Krmanr subrnission on court cases -

Annex 43)

1 1. The l\{inister of Finance, the CentraL Bank and the Statutory

It4anager contend that she is gagged and manacled b), these orders

rn,hich \\;ere issued in September, 2006 from taking any decision or

action as Statuton; \4alager. Horx,errer. after, erra]uating the

evidence. the cornmittee noted from the financia-l statements

presenteC before the committee from 2006 to 2OO9 that the

statuton; iiranager has been taking actions and makrng decisions.

Further thar the ]v{inister of Fina-r-rce on 1't December 2006 u,rote a

letter to the d-irectors of Charterhouse bank purponing to cancel

their license, and the Governor Centra-i Bank remorred Ms Rose

Detho as a statutoqr ma-nager and replaced her rn'ith lr4s Ruth

Ngure as a statutory marrager. AjJ these are actions and decisions

made a:rd t,aken u,hiie the same gagging and manacling injuncrion

coLtr:t orders \ iere still in force.
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12. Tire Committee further observes, uiith concern, that the court

cases in respect of u,hich orders of stat; \\/ere issued harre not been

active. In particular, from thet evicience given, there \r/as no

indication of any hearing dates having been taken in the recent

past in any of these cases. There do not appear to have been an1,

attempts by the parties to the suits to prosecute the cases to

completion. This situation has not in any \ Iay served the interests

of the depositors, the creditors or the statutory manager. in

particular, the Committee obserrred that the Centra-l Bank had not

been proactirre in seeking a resolution of this matter, save for the

re-structuring agreement entered into and executed by the Centra-I

Bank and Charterhouse bank in 2AOg which has J/et to be

implemented

i3. It is horire\7er important to observe that in her erridence before

the Committee. Ms. Muthoni Kir-na1i, the Senior Deputt;

Director/Solicitor-Genera-1, indicated that a-lthough the injuncrive

orders are still in force, these s,ouid not be a legal rmpecirment Lc

the re-opening of the Bank. This uras the sarne advice girien to the

Centra-l Bank bv the Attorney-Genera-l in a letter ciated 2 1" Juti'

2OO9 {A.nnex - 44},

3.3 The Status of Criminal trnvestieations Relati.ns to Charterhc'use

Bank

14. The Committee sought infor-mation from the authorin'

responsible for Lax matters, the Ken-rra Rerrenue AuihoritJ: oi: tne

status of Charterhouse Bank. its directors and shareholders as

regards pa,vment of taxes. The Commissioner of the Kenrta

Rerrenue Authorit-rr. in giving ertdence before the Committee
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informed the Committee that Charterhouse Bank is registered fc.r

corporation tax matters uncier PIN P000595708D and that the

Bank had been filing tax returns untiJ 2008 and PAYE returns on a

monthl1, basis until Malr 2OlO (Commissioner General, KRA

subrnission - Annex 45).

15. At the next appearance b), the Commission, Dr. Lumumba,

the Director of the l{enya Anti-Corruption Commission informed

the Committee that the Commission had received "neu, evidence"

regarding the matter of Charterhou-se Bank and that irevestigations

were ongoing. The Director shared urjth the Committee a copy of a

bundle of documents receirred from the United States Ambassador

l^ihich he stated to be "fresh" information. A further bundle of

docurnents forirarded to the Comr:-rission b), the United States

Ambassador v,as subsequentll; fonr,,ardecl to the Committee brr the

Direcror)

16. Concerning the alleged irjolations of the Ba:rkrng Act and the

Prudentia-l Guidelines b)' Charterhouse Bank. a schedule of

rriolations b)' rrarious banks and -ihe attendant penal.ties uraS

presented to the Committee bv botir the Central Bank of Kenya 216

the Chief Public Prosecutor. From the schedu-le of violations and

frorn the erndence that was girzen, the Committee noted that aside

from Charterhouse Bank, there \ /ere other balks that had violated

the Bankirrg Act and the Prudentia-l Guidelines and, in the case of

some bal-ks, there had been repeated rrioiations. Yet, even in the

cases of repeat offenders, the banks had been fined ior the

vioiations. The Committee obsen,ed that although the offences by

Charterhouse Bank \^iere similar or less serious than those of other
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banks, the Centra-l Bar-rk had recommended much stiffer penaltles

inciuding v;ithdraurztl of the banlong license' The Committee

therefore observes that fairness and equality of treatment are

important principies that should be seen to be applied by the

central Bank as they discharge their mandate of regulating the

banking industrY.

Allegations against Charterhouse Bank3.4

17 . The petitioners in their petition stated that there had been

severa-l allegations concerning Charterhouse Bank and that they

had petitioned the Committee to address itself to these matters'

The allegations stated are-

(a) tu evasion;

(b) money laundering;

(c) siphoning of moneJi to off-shore accounts;

(d) drug tralfickingi a116

(e) rziolations of the Bankrng Act and the Prudentia-i Guidelines.

(a) Ta*:,. errasion

i 8. The term "tax e\rasionf is not defined in our statutes

Horn'ever, the Income Tax Act (cap. 470) specifies various acts of

tax errasion, including incorrect returns of income a]]d fraudulent

retur-ns of incon:e.

i9. The Committee sought information from the authoritlr

resporrsible for tax matters, the Kenl'3 Revenue AuthoritSr on the

siatus of Charterhouse Bank. its d.irectors and shareholders as

regard s pa)rrnent of taxes. The Commissioner of the Kenya

Revenue Authorifi;. in giving evidence before the Committee

informed the committee that charterhouse Bank is registereci for
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corporation tax matters uncler PIN P000595708D and that the

Bank had been fiiing tax returns until 2008 and FAYE returns on a

monthly basis until N4ay 2010. i

20. Regarding the customers of the bank, the Commissioner-

General informed the Committee that Kenya Rerzenue Authoritl, had

"investigated a-11 major customers of the bank to eva.luate the

ba1ances that they held in those accounts and the transactions vjs-

a-rris the returns that the1, were send.ing to the Kenya Revenu'e

Authority". He further stated that having concluded these

investigations, some of the tax palzers had been able to pay their

taxes rvhile others \ /ere still in the process of making pa),ment

Some taxpayers were a-lso at rrarious stages of discussions rvith

Kenys Revenue AuthoritJ/ concerning assessments made bv Kenva

Revenue Authority,

21. On the u,hole, the Cornmissioner-Genera-l in his ei'idence

stated that Ken)/e Revenue Authorif5, had no issues of tax ertasion

u,ith Cha-rterhouse Bank. thus absoivlrg Charterhouse Bank of tax

e\ras10n

(b) Monel' launderins

22. The Proceeds of Crime arld Anti-Mone), Laundering Act (No. 9

of 2OO9) provides for the crime of mone5, Iaundering u'hich is

defined as being the offences under sectjons 3, 4 and 7 of the Act.

These sections prorride as follou,s-

Section 3

A person -u-tho krzows or ougli to reasonably haue known that

propertg is or forrns panl of the proceeds of cttme and-
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(a) enters into ana agreemettt or engages it't anA arran'tgentetti ot'

trantsactiott with anAone i:'L col'n'Lectiott u-tith that propetly, u-lteiher

thai agreement, ar-rangernent or trantsactiorz is legally enforceabie

or rLot; or

(b)perfonns ana other act itt col'ahectiott utith such propefig, whether

it is perfurmed. iltd.epend"ently or witl't any other person, whose

effect is to-

(i) conceal or d.isguise tlrc nature) sottrce, location, disposition o.r

mouement of the said. property or ihe ownersLtip thereof or a\'La

itfierest which anaorLe maa ltaue in respect thereof; or

(ii) ei,nable or assist anA persort u-tlto has cotnmitted or con'Lmits an

offence, tttltetL-ter in Kenga or elsewhere to auoid prosecution; or

(iil) remoue or dimittistt any propeftg acquired directly, or

indirectly, as a result of tLte commission of an offence'

commits ant offence,

Section 4

A person ulto-

(a) acquires;

(b)uses; or

(c) has possession of,

propetlg and. wlto at tLle time of acquisiho:a, LLse or possession o/

such properly, kttoius or ougltt reasonably to haue knowtt tliat it

is or forms part of tlrc proceed-s of cnme cotnmitted bA anot'Lter

person. comntits an:r offence.

n7
A liersorL -tt-tlto, knowingiy, tran:Lspot1-s, transmits, transfers or

receiues or attempts to transpot-i, trantsmit or trantsier or receiue a
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tnonetdty instrument or anything of u,alue to anotJter persott, witLt

intent to cornmit an offence, that persoT'L commlts an offence.

23. The Committee observed that the Proceeds of Crime and Anti-

Money Laundering Act (No. 9 of 2009) carne into force on 2B.t June

2010 by Legal Notice No. 89. Article 50(2)(n) of the Constitutjon

pror;ides for the rights of al accused person urhich include the right

"not to be convicted for an act or omission that at the time it vzas

committed or omitted uras not-

(i) an offence in Ken)iai or

(ii) a crime under internationa-l lau,".

24. Consequently, it being that the crime of mone-v-iaundering

u;as not a crime in Kenva at ihe time that the alleged offences took

place, it v,ould not be legally possible to profer charges based on

this statute.

25. The statutorl/ manager rnade reference to actirrities at the

Bank rx,hich she found to be akin to moner,-laundering. The

statutorl; man&ger \ ias of the trieu' 'rhat a-lthough the Proceeds of

Cnmc and ,/,,nti-Monev La,rn.dering Legrslation q'ag--nqt.in place at

the materiaL time, some of the actirzities breached rhe prorrisions of

the Prudentia-l Guidelines. Hou,et,er, as noted eariier, that the anti-

mone\, laundering lau.'s were enacted and becarne effective as from

23tr, J'une 20lO, prudential guidelines could not have constituted

crimina-i Iau,s,

(c) Siphoning of monev to off-shore accounts

26, The CBK Gorrernor a.:ed the Statuton; N4anager having been in

control of Cha-rterhouse Bank for the last 4 )/ears d.id not present
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before the Comrrrittee anJI credible evidence of money siphoned

from any account from Charterhouse Bank to an)/ account in

foreign countries,

(d) Drue traJfickine

2T. The Committee sought information from the Criminal

Ipvestigations Department on the allegations of drug trafficking

leveled against Charterhouse Bank. The Director of the Criminal

Investigations Department who was accompanied by amongst

others the Officer-in-Charge, Anti-Narcotics u'hen he appeared

before the Committee he confirmed that the CID department did

not and had never investigated the Bank on anything related to

drugs.

(e) \/iolations of the Bankins Act arld Prudentia-l CS

2B. The Comrnittee received evidence on alleged violations of the

Bankrng Act and the Prudentia-l Guioelines from the Central Bank,

the statutory; manager. The management of charterhouse, in their

evidence,.submitted that they had already been punished for these

rriolations in iheir response to these allegations. The Comrnittee

obsenres that the matter relating to these violations \\rere

considered in the executeci re-structuring agreement bii both the

Central Bank and Charterhouse bank and that should be abie to

put the matter to rest.

The FriceWaterhouseCoopers RePort5.D

29 The statutonr manager, in her erridence, indicated that

Price\\iaterhouseCoopers Limited was engaged on 12tr JulJ' 2006 to

carrl: out an independent and in-dqpth exa-rninaiion of the

institution's business operations. The statuton; manager explarned
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that the firm $ias engaged in order to verif5; the allegations against

the institution and its clients and to respond to anoma-lies rajsed.

b), various reports including the Centra-l Bank inspecrion findings.

30. Charterhouse Bank contends that Statutoqr duty of a

statutory maxager \^,as not to c&rr1r out inrrestigaticns but to
assume the management, control and conduct of the banking

business of the institution with a vie\r, of protecting the interest of

the institution, depositors and other creditors and criminal

inrresligrlior', is not for such benefit. Charterhouse Ba:rk In
addition, the appointment of PriceWaterhouseCooopers Limited b5z

the statutory manager to carry out an in-depth audit against

Charterhouse Bank vias in rziolation of Section 24 of the banking

Act as PriceuzaterhouseCoopers limited is not qualified to be

appointed as auditor as provided under section 16 1 of the

compalies act. Further that Priceu,aterhouseCoopers limited is a
limited Iiabilit1, companJr and not a11 auditing firm. Flowever, he

Comrnittee observes that a perusal. of the instrument b), uzhich

PricewaterhouseCoopers was. appointed indicates thar the

appointment u.'as r'Iot arl appointment of an auditor in the usual

terms of the Companies Act but the apporntment of a firm required

to per form tasks as specified in the appointing instrument.

3.6 The Conduct of Various Governrnent Asenc ies and Institutions
in the Matter of Charterhouse Bank

31. The Committee obsen,es as foilou,s regarding the conduct of

the executive arm in the matter of Charterhouse Bank-
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(a) The l4inistrl, of Finance

The Ministqz of Finance is the ministryr resPonsible for

developing'al.rd maintaining sound fiscal and monetarlr policies

that facilitate socio-economic development and for the regulation

of the financial sdctor r,r,hich is centra-l to the development of the

country and on rvhicjr ail other sectors depend. As the ministry

responsible for the financia-l sector, the N4inistry of Finance

calnot therefore exonerate itself from responsibility regarding

the matter of charterhouse Bank. The committee therefore

obserrres that the Ministry ought to have taken decisive actjon

since 2006 when Charterhouse Bank \ ias placed under

statutory management. Instead, it appears that the Ministry

has opted to be a bY-stander,

(b)The Centra-l Bank of Kent'a

The Centra-l Bank of Ken-va is vested urith the pou'er to intervene

in the management of an institution in the circumstances

specified in section 34(1) of the Banl<rng Act arid even then onll'

aS aII interim measure. In the more tharr four vears since the

placing of Charterhouse Bank under statutoq; msnsgement.

a]though there has been some effort on the part of the Central

Ba-nk to resoh,e the impasse of Charterhouse Bank, the

Committee observes that lack of action on the part of Central

Bank has, over the \Iears, complicated the matter e\/en further.

(c) The \/a Anti-Co orion Commis sion the Crimina-l

Investi tions Deoartme nt ald the Attornev -Genera-I's Office. the

Kenrra Revenue Authoritv

122



The committee has perused the inter-agenc)/ task force report

rvhich was fonva-rded to the Governor by the Kenya Anti-

Corruption Commission, u,here the findings \ /ere that the

offense likeb, to be disclosed is that of "faiiure to pay taxes

contrary to section 45 (1) (d) of the Anti-corruption and

Economics Crimes Act of 2003" urhich ri;ould have nothing to do

with Charterhouse bank. The Kenya Rerrenue Authority as the

body responsible for tax matters has, on its part, absolved

Charterhouse Bank of tax evasion.

32. The Committee finds that these gorrernment agencies and

institutions, and in particular the Centra-l Bank of Ken1,2 and the

\4inistn, of Finalce, have failed to provide clear direction on the

rnatter of Charterhouse Bank. The executirre has opted to plalr the

role of an obsen,er in a situation uihere the executive shoutd harre

been at the forefront as the lead p1a1,er in ensuring the protection of

the economy and the sa-fe-guarding of the interests of the

depositors and creditors of Cha-rterhouse Bank and of Kenvals at
I a -rye

3.7. Intery-entions bv officials of the Governments of the United
States and the United Kinsdom

33. The Committee, in the course of considering the petition for

the re-opening of Charterhouse Bank, has recerved documentation

rnrhich is said to har;e emanated from officials of the Gorrernments of

both the United States and the United Krngdom from various

u'itnesses. The Committee has rer"ieu,ed these documents and

obserrres -uhat the1, are basically the salne documents al-readv

pi-esented before the Committee as er.idence.
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34. The Cornmittee hou,ever observes, uzith ConCern, certarn

accusations made bl' officials of the Governments of both rhe

Uljted States and the United Kingdom that ha\ze cast aspersions

on the integrity and the conduct of Kenva's judiciary, members of

the executive arm of Gorrernment, Members of Parliament and, in

particulal. Jr4embers of the Departmenta-l Committee on Fina:rce

Planning and Trade of the 9n Parliament vuho deliberated on the

Charterhouse bank matter. The Committee observes that theSe

statements, urhich touch on kelr in"litutions and persons in the

Government of Kenl'a, have not been substantiated'

35. The Committee having considered the evidence adduced by

the u,itnesses rr,rho appeared before it and further having carefully

considered the submissions thereon on and also harring considered

rrarious proposals anci suggestion on the rvaJr forurard b1r, amongst

others. the petrtioners' rhe lViinistrSr ei Finance, the Central Ba:rk'

rhe statutoryr rrlsrrager and the Directors of Charterhouse Bank, the

Committee considers the follou,ing;

36. The attention of the Committee \^Ias drau,n to section 33 of

Banking Act uihich gii,es the'Central Bank of Kenya the pori'el' io

adr.ise and direct an institution. Section 33(1) provides as foliorn's-

If at any tirte, tlrc Central Bank has reason to belieue iitai-
(a)the busirzes-s o_f ant irtstittttion is being cottCtucted- irL a

maturLer corttratg io or not itt compliance -tuttit the

requ.irements oi tlzrs Act or of anA regulo-tiotts ntad-e

tlereunder or in anty mant'Le:' d-etimertto-l io or noi itt tite
best interests oiits d-eposttot's or members of tirc public: or

(b) an instituiiot-1, ang of its officers or otlrcr person pcLt'LLCLpa-t'Lt-Lg

in the general mdrLagement of tirc institutiott is engaged it:,-

anA practice lih'-eiy to occasiot-L a contrauentiort o1 any o1'the
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prouisions of this Act or ang regulations rtade
thereunder,the Certtral Bank maA-

0 giue aduice and ntake recommendatiotts to the institutiott
uitl^t regard to tlrc conduct of its buslness generally;

(il issue directions regard-irtg measures to be taken to
improue tlrc management or business methods of the

institution or to secure or improue compliantce with ihe

requirements of this Act, anA regulatiotts made

thereund.er or nay other uLtitten lantt or regulations;
(iii) in aft! case to wL'ticlt paragrapL't (b) applies, issue

directiot'ts to *Le institution, officer or other persoTl to

cease such practice;

(iu) appoittt a perso:1, suitably qualif"ed and contpetetfi in the

opirrion oi the Ceniral Banlc, to aduise and assisl the

ittstitutiot'L get'Lerally or for the purposes o/ implementtng
any direchons under subparagraphs (ii) and (iii) and tlrc
aduice of a persorL so appoittted shall haue the same

force and eifect a*s a directiott made under
subparagrapl-ts (ii) and" (iii) and- shatt be d"eemed- to be a
direction oi the Central Bank under this sectioru.

37. In vieur of the prorzisions of section 33 of the Banking Act, the

Cornneittee obserrred that even urhere there is a repeated rriolation or

the bank is unable to compil' urith the advise. direerion or -ilee

provisions of the banking act,. the central bank is mandated to

appoint a person suitabllz qualified and competent in the opinion of

the Central bank to adrdse and assist the institution generalil, fq1

the purpose of implementing those requirements ald that person

sha.Ll be deemed anci his actrons shall be deemed to be direction of

the Centra-l bank.

38. The Committee u-rges the Centra-l Bank of Ken1,a and the

forrner management of Charterhouse Bank to e::peditiousirr
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conclude the implementation on the restructuring agreerneirt' The

Committee urges the parties concerued to note that time is of the

essence as the matter of Charterhouse Bank has been outstanding

for far too long and the petitioners, other depositors and creditors

of Charterhouse Bank continue to suffer urithout ar)r snci in sight.

4.S COMM!TT'EE'$ RECOMMEFdDATEOF{S
The Committee has considered the evidence adduced b), the

rvitnesses who appeared before it and has further carefully

considered the submissions on the ureY fonvard presented b)'

amongst others, the petitioners, the Governor of Central Bank of

Kenya, the Statutory Manager and the former Statutorl' It{anager of

Charterhouse Bank, and recommends as foliorvs:-

1. Both the Centra-l Bank and Charterhouse Bank harring executed

the restructuring agreement on 28th Au$rst 2009, should u'ith

u:omediate effect take a]l necesSs:1r steps to rmplement the sa:d

agreement to its conciusion'

2 Tfrp Centra-l ba:ek shor.rld appoint a qualified persoll under

section 33 of the Ba:rlong Act to assist in carrying out the

directions required to ensure implementalion of the executed re-

sti-ucturing agreement udth Charterhouse bank'

3, The Central Bank shouid support the restructuring agreement

u,ith a vieu, of ensuring that the interesis of the depositors, the

institution and other creditors are achieved. and re-open tire

Bank rn,ith a ne\^/ restructured mandate,

4. The ]r{inister of Finance should support the Centra-1 Bank and

Charterhouse Ba:rk in the re-structuring process, including the

t26



granting of rvaivers, where necessar)r, to ensu.re that the purpose

and intention of the re-structuring agreement are fulfilled, to

protect the interest of the depositors, creditors, the institution

and the entire banking industry,

5. The Banking Act should be amended to create a special tribunal

for dispute resolution mecha:eism for:-

(a) Banks versus Central Bank of Kenya

(b) Banks Versus Customers

(c) Banks \/ersus other government agencies like Kenya Reveuue

Authority, Kenya Anti-Corruption Commission, etc.

0

12,1



RE S TRU C TUR.I-I{ G A GREEMENT

BETV/EEN

CEIARTERI{OUSE BAhTK LIhfITED

AI\ID

CE}{TRAI, BAI{K OF'' KEI{YA



RESTRU GAG E,]\{ENT is made on the
2OA9 BETWEEN:day of

1) Th. a body corpor.ate, estabiished
pursuant to the provisions of the centrar Bank of Kenya Act (chapter
491 Laws of Kenya) of post office Box Number 60000 - oozooNairobi,
i:: the Republic of Ken;-a (hereinafter referred to as ,,Central Bank,,); and

A)

z) USE ANK a limjted liabiii[, company
lncorporateci iit KenYa ancj carrr/rng our the business of banking before itwas pjaced under. stafutory managernent, puisuant to the provisions ofthe Banking Act (Chapter 48 8 of the Larrvs of Kenya) (,,the Act,,) of post
Office Box Number 43252 00 I00, Nairobi, aforesaid (hereinafter
referred to as "the lnstirution',)

WHERE AS:

B)

The Institution is a limitecl liabiiii,v- comDany u,hose nominal issued andpaid un capitai is 20,000,000 ordinary shares of Kshs. 20 each.

The central Bank pursuant to the provisions of ihe Act appointed aStarutoqv lr4anager ("the Manager") for the lnstirution on 23rd June.2006 J *rv,

The Manager in discharge of her staruton/ mandate has evaluated thecapital structure and management of the Institution and has maderecommenciations and proposals ra,hich have been discussed b), the
Cenrrai Bank and the lnstitution

The Central Bank and the Institution are desirous that the Institution bereslructured and have agreed that restructuring be undertaken. in terms ofthe recommendations b), the Mana-per, but incorporatrng some of theproposajs rnade by the Institution to the Central Bank through the current
directors of the Institution.

It is iatended that this Restructuring Aereement (,,the Agreement,,) besubmitted to the Sharehrorders of the iistitution ior t_heill uppror."t b1,
Special Resojurjon.

c)

D)

E)
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NOW IT IS HEREBY AGREED as follorvs:

The Instituticn shall be restructured in the terms and conditions hereinafter
specified:

1.0 TEE CAPiTAL

1.i The Instilution shall comply with the provisions of Section 13 (1)

of the Act and ensure that no single shareholder whether directly.
indirectly or through a beneficiary, holds more than Turenb, Five
percent (25%) of the total issued shares of tlie Institution whether
in its narne or as a beneficial owner.

).2 The lnstitution shall comply with the provisions of Section 9,A. of
the Act u,hich requires, that no person ia,ho holds directiy or

indirectly or othenvise has a beneficial rnterest in more than Five
per cent (5%) ofthe share capital of the lnstitution shali manage or
control the Institution.

2,0 THE EOARD OF DELECTORS

2.1 The lnstitution asrees to reconstitute its Board of Directors m
conformit-v with the Act and the Regulations, more specifica}ly, the

First Schedule to the Act. In performance thereof, the lnstifution
shall have due regard to Prudentiai Guidelines CBK/PG/02.

2.2 ln fuitherance of Clause 2.i, the lnstitution agrees to reconstitute
its Board of Directors in a phased marner as foilows:

Call an urgent General Meetilg and pass a Resolution to

Amend the Articles of Association of the Institution to

provicie for the appointrnent of a marimum of Nine (9)

directors;

ii. Appoint trrree (3) additional but independent directors to the

Board subject to the provisions of Clause 2. i aborre,
I
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iii. Establish three commiftees of the Board to provideoveisight in the areas of Finance, Auciit and RiskIr{anagement and Legal and Compliance. The three
committees to be under the chairmunrirrp of a indep.ra.ni
director.

ir'. At every rotation of direcrors pursuant to the ,A:-ricres ofAssociation of the lnstitution. the Instirution shar erect iisdirectors ia such a mamer that ihe Board of Directors shail
at all time comprise at reast three independent directors.

v' Ensure that the directors and senior staJito be appornted and
recruited by the Institution are vetled and approved by thecentral Bank as required by the Bankrng Act and the
Prudential Guidelines issued thereunder.

No member of staff of the Instirution shail in any wa, bevictimized or prejudiced for ha,hg cooperated or not w.iih the
Statutory Manager.

3.0 SHA_R.E HOLDER SUPPORT

3.1

3.2

al
-1.J

The Instirution undertakes to procure its Shareholders to supportthe restructurin-e pro-srarxx3e and more particulariy. to retaia theirlevel of deposits with the lnstirution foi u p.rioJ-of nor less thantweive (i2) months from the date of ,.op.ning.

The Institution undertakes to coilect ari the ciue debts outstandi::g
from the existing directors. sharehorders and associates withia theperiod to be agreed upon ia writrng behveen the lnstirution and the
Centrai Ban-li.

The shareholders of the Insiitution shari pass a Special Re-selillien
approving this Agreement.
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4.0 LITIGATIOI'{

4.r rhe parties have ongoing litigation both in the High court of
Kenl'a and the Court of Appeal in corurection with and/or arising
from the Insritutjon being placed under statutory management and
the panies hereby asree ihat each and every one of the said cases.
whether filed in the lligh Court and./or the Court of Appeal shall all
be marked as settled and each parb, will bear its costs.

4.2 The parties recognize thal the other litigations filed against the
central Bank and pending in Eldoret, Kitale and Malindi High
coufis \4/ere filed by the depositors of the lnstitution.
Consequentiy, the Institution comrnits itself to facilitating the
settlement of alj ihe other cases filed by rts depositors against the
Central Bank ra,hr-jch are aiso to be marked as seitled and each paif,
shall bear iis costs and ali such settlements recorded in Court
simultaneously with the'setrlements of all cases and applications
iavolving the Cenhal Bank and the llstitution.

flpon erecution of this Aereement, the Central Ban_k shalj
rryithcirara, complaints, if an1,, iodged against the Iastitution ra,ith
any Government agency.

5.0 CE].**TTRAT. BA-NX OBLIGATIONS

5.1 Central Bank aqrees ihat in consideration oi the obli.sations and
unciertakings bi. the Institution and pursuaqt to the pr:ovisions of
the Act it shail:

5.2 Lift and terminate the order for statutoD/ management of the
Institution.

5.3 Grant a Banking License to the I::stitution subject to the relerrant
provisions of the Act and the terms of ttus Aqreemenr.

5.1 Communjcate to Ken1,a Bankers Association formall-v of the
reopening of the Institution and prorride recommendation, if any,
for readmission to the Clearing House.
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5.5 Issue a formal press release, statement and announcement inrelation to the restructuring process as provided in the Asreementor aS otherwise deemed appropriate.

support the normal banking operations of the Institution as ione asthe Institution compiies w,ith the law, the Regulrri.;;;;;;;;il;
Practice, as accepted by the centrar Bank uria *ittrin the BankingIndustry.

5.6

6.0

1.0 coR{PLETION

7.1

7.2

-^/.)

1/1I .-i

1.s

1.6

D{ PIIRSUA-}{CE of t}ris Agreement and in consjderarion of thepiemises, the Institution hereby- covenants with Cenrral Bank that theinstitution wilr at ari time hereafter i::demnifo and keep incemnified the

:ftrr, 
Bank in terms of the provisions of Secti., :+ q-s; of the Bankrng

cornpletion of the matters and/or remediar measures described rnclause l.l and 1.2 shan take place on or u"ror.lt;i;;,;;.;.
?009.

completion of the matrers and./or measures described ur clause ?.2(i), (ii), and (iii) shaii rake place on or before ttrr-N;;;;.;
2009.

compJetion of the maiters described in crauses 4.). 4.2 and 4.3shall take place on or before 3Oth September, 2A09.

completion o,r the mafters described in crauses 5.2, 5.3, 5.4 and5'5 shall take place on or before the 15th No.r,ernbe r,za09.

The central Bank shail rift, discharge and determine themanagemerit of the Institution on or before ts,h l.rovernberrzalg.

If any of the abo'e agreeci completion dates are not mer ciue toreasons beyond the controi of either party, any of the dates malz g.
extended with mutual a_sreement of tt-," purtl.r.

t--
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a

Time shall be of the essence of ari the terms of this Agreement andany parry- which fails to perform with the time hmited or extended
shali be deemed to be in default.

8.0 FIIRTHE AS CE

Subject to the terms and condjtions hereof, the parlies hereto asree to do,or cause to be done, aJl things necessarv, proper. or advisable underapplicable laws, regulations and banking practice,'to consummate thetransaction contemprated by this Allement as expeditiously aspracticable, including, without rimitation, Ih" p.rfornance of such furtheracts or the execution and delivery of any additional iastruments ordocumenis or procuring to be done ail such fi:nher acrr, a"J;, ,ilr,and documents as may give effect to the restrucfuring and other terms ofthis Agreement.

9.0 Ol.\T

Upon execution of this Agreement. the Instirution shail appoint one of theleadiag internationar audit and consultancr, firms based in the countn, asits representative to work ra,ith the statutory Munug", ;**;;;ir*
over period to the Directors and after the handlig over the starutory
management shali be lifted.

i O.O DEFAUf-, T

1i.0 DISP

In the e\rent of defaujt b), either pan), each parry shall be entitled to seekfor relief under the lara,.

If any quesiion or dispute shaii arjse as to anrr part or as to the ,alidin, ofthis As-reement then it shaji be ieferrei 
-to 

arbitration under theArbitration Act of Kenya and each parq, shalj be ;,i.d"d;; ,rO"*, ir,arbitrator and the 
_two shall uppoirrt- , chairrnan to constirute theArbitration Tribunal' in default 

- 
of 

"gr..ment on appoiltment of achairman, the matter mav be referreci 1o the chai:=-nan of the L,oncionCourt of Inte'rnational Arbitration for nomination of rhe chairman of thearbitral tribunal.

"-'-t
1/-)
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12.0 SCELLANEOUS

12.1 No failure or delay by the parties hereto in impiementiag an.v
matter referred to in this Agreement shali operate as a waiver
thereof, nor shall any single or partial implementation of the same
preciude any further implementation.

12.2 This Agreement shall not be assi-enable without prior rvriilen
asreement of the parties hereto.

12 3 If any of the provisions of this Asreement is judged to be ilieeal or
u-rienforceable. the continuation in fuIi force and efiect of the
remainder of thern rvill not be prejudiced ald the parties hereto
asree that should any provision of thjs Asreement be invalici or
unenforceable then they shail forthwith enter into good faith
negotiations to amend such provision in such a w-ay that, as

amended., it is vaiid and le-sal and to the maximum extent possible
carrjes out the original rntent of the parlies hereto as to thepoint or
points in question.

11/1I L.; The parties hereto undertake ro act in good faith ra,ith respect to
each other'-s rights and obligations under this Agreement and to
adopt all reasonable measures to ensure the realization of the
objectives of this Agreement.

i2.5 Thr-is Agreement shall in all respects be construeri to operate as a

Iienl,an Agreement and L.l conformi$' \ ,ith the Lau,s of Kenya.

12.6 This Agreement Eay be entered u:to in any number of
counterpa:ts and by the parties to it on separate counterpafls, each
of ra,hich when sc executed and delivered shali be an original.

12.1 This Agreement together u,ith an), documents refen'ed to herein
shall form the ra,hole agreement betu,een the panies hereto. Unless
aj-r)/ provision thereof is amended bv the parties in writing.



-

)
)
)
)

)
)

)

)
)
)
)
)

)
)

t
lil
11
u
t':

H
!;

l:I

fr

I.
l::

1.1

..,J

I
':11

.::
-.:

tl:
i:

!::

:
,i,

iNwlTNEsswElEREoFthePartiesheretohavecausedthisAgreenrentto
b. ".*rt.d the day. month and year f,rst herein wdtten'

SiGNED BY AND ON BEBAIF OF

CENTRAI BANK OF KEI'ryA BY

PROF. NJUGUNA NDUNG'U
GOYERNOR

SIGNED BY AND ON BEE{LF OF

CHARTERHOUSE BAI'TI( LIl\fiTED B1)

MBIIRAZ EHSANI
DIP.ECTOR

SANJAY SIIAII
DTRECTOR

ATUL SBAH
DIRECTOR

MANOJ SHAII
DIRECTOR

HAMED EHSANI
DIRECTOR

DRAWN BY
Oraro and CompanY
Advocates
ACK Garden House, Wing C

First Ngong Avenue
P. O. Box 51236 - 00200
NAIROBI

RUTH NGURE )

SIGNED BY STATUTORY MANAGER )

CETARTERIIOUSE BANK LI}'IITED )

(TNDER STATUTORY IVIANAGEMENT)
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