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EXECUTIVE SUMMARY

On 21 November 2019 the Cabinet approved a Cabinet Memorandum on the Ratification of
the following Bilateral Air Services Agreements:

a) Kenya and South Africa (initialled on 15" October 2008); and

b) Kenya and Botswana (signed on 23" July 2019).

Pursuant to section 8 of the Treaty Making and Ratification Act, 2012 they were committed
to the Departmental Committee on Transport Public Works and Housing for consideration
and report to the House. Once ratified, the Agreements shall become part of our Kenyan laws
as provided for in Article 2(6) of the Constitution which provides that “any treaty or
convention ratified by Kenya shall form part of the Law of Kenva under this Constitution”.

The purpose of the instrument is to approve Bilateral Air Services Agreements between
Kenya and various Countries to enable Kenyan air operators such as Kenya Airways provide
scheduled air services and expand their existing route network.

In addition, the Agreements allow foreign carriers access the Kenyan market. Such bilateral
Agreements and their related understandings and arrangements, generally regulate the rules
for airline ownership and the routes, frequency and capacity of flights by national carriers
between the States Parties (and sometimes beyond those states). They may also include issues
such as the provision of ground handling services, the procedure for approving tariffs, the
designation of national carriers, and aviation security and safety. This bilateral system has its
basis under the Chicago Convention which was signed in December 1944 and has regulated
international air services since then. The Committee received a brief from the Ministry of
Transport, Infrastructure, Housing, Urban Development and Public Works.

Pursuant to Article 118 (1) (b) of the Constitution on Public Participation and section 8(3) of
the Treaty Making and Ratification Act of 2012, the Committee placed advertisements in two
local dailies, on the 9" of March 2020, requesting for submissions of memoranda on the
subject matter. There was no response.

The report concludes by recommending that the National Assembly approves the ratification
of the Agreements as it is in Kenya’s national interest.

The Committee wishes to thank the Offices of the Speaker and the Clerk of the National
Assembly for the necessary support extended to it in the execution of its mandate.

On behalf of the Committee, it is therefore my pleasant duty and privilege, to lay this report
on The Ratification of the bilateral air services Agreement between Kenya and South Africa;
and the Agreement between Kenya and Botswana for consideration and approval by the
House Pursuant to Section 8(4) of the Treaty Making and Ratification Act, 2012 and
Standing Order 199.

HON. DAVID L. PKOSING, C.B.S., M.P.
Chairperson - Departmental Committee on Transport Public Works and Housing




1.0 PREFACE

Mandate of the Committee

1. The Departmental Committee on Transport, Public Works and Housing is mandated,
pursuant to the Standing Order 216 (5), to;

a)

b)

c)
d)

J)
k)

investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
assigned Ministries and departments;

study the programme and policy objectives of Ministries and departments and
the effectiveness of the implementation;

study and review all legislation referred to it;

study, access and analyse the relative success of the Ministries and
departments as measured by the results obtained as compared with their
stated objectives;

investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by
the House;

to vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve, except those under Standing
Order 204 (Committee on Appointments);

examine treaties, agreements and conventions,

make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

consider reports of Commissions and Independent Offices submitted to the
House pursuant to the provisions of Article 254 of the Constitution, and
Examine any questions raised by Members on a matter within its mandate.

2. Further, the Second Schedule to the Standing Orders mandates the Committee to
consider matters relating to the following subjects: -

a)
b)
<)
d)
€)
f)

Transport;

Roads;

Public works;

Construction and maintenance of roads, rails and buildings;
Air and seaports; and

Housing.

3. In executing this mandate, the Committee oversights various State Departments,
namely:

a)
b)
<)
d)
e)

The State Department of Transport;

The State Department of Infrastructure;

The State Department of Housing and Urban Development;
The State Department of Public Works; and

The State Department of Shipping and Maritime Affairs.
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Membership of the Committee

4. The Departmental Committee on Transport, Public Works & Housing was constituted
by the House on Thursday 14" December 2017. It was further re-constituted by the
House on 15" July 2020 and currently comprises of the following Members: -

Chairperson

Hon. David Pkosing, C.B.S., M.P.
Pokot South Constituency

Jubilee Party

Vice-Chairperson
Hon. Gathoni Wamuchomba, H.S.C., M.P.

Hon. Abdul Rahim Dawood, M.P.
North Imenti Constituency
Jubilee Party

Hon. Johnson Manya Naicca, M.P.
Mumias West Constituency
Orange Democratic Movement Party

Hon. Peris Tobiko, C.B.S., M.P.
Kajiado East Constituency
Jubilee Party

Hon. Ahmed Abdisalan Ibrahim, M.P.
Wajir North Constituency
Orange Democratic Movement Party

Hon. Ali Wario Guyo, M.P.
Garsen Constituency
Orange Democratic Movement Party

Hon. George Aladwa Omwere, M.P.
Makadara Constituency
Orange Democratic Movement Party

Hon. Kulow Maalim Hassan, M.P.
Banisa Constituency
Economic Freedom Party (EFP)

Hon. Janet Wanyama Nangabo, M.P.
Trans-Nzoia County
Jubilee Party

Hon. Tom Mboya Odege, M.P.
Nyatike Constituency
Orange Democratic Movement Party

Kiambu County
Jubilee Party

Hon. David Njuguna Kiaraho, M.P.
Ol Kalou Constituency
Jubilee Party

Hon. Omar Mwinyi Shimbwa, M.P.
Changamwe Constituency
Orange Democratic Movement Party

Hon. Samuel Arama, M.P.
Nakuru Town West
Jubilee Party

Hon. Ahmed Bashane Gaal, M.P.
Tarbaj Constituency
Peoples Democratic Party

Hon. Dominic Kipkoech Koskei, M.P.
Soitik Constituency
Jubilee Party

Hon. Gideon Mutemi Mulyungi, M.P.
Mwingi Central Constituency
Wiper Democratic Party

Hon. Mercy Wanjiku Gakuya, M.P.
Kasarani Constituency
Jubilee Party

Hon. Shadrack John Mose, M.P.
KitutuMasaba Constituency
Jubilee Party



Committee Secretariat
5. The Committee is serviced by the following members of the secretariat:-
Ms. Chelagat Tungo Aaron

First Clerk Assistant
Head of Secretariat

Mr. Ahmed Salim Abdalla Mr. Ronald Walala
Second Clerk Assistant Legal Counsel I
Mr. Abdinasir Moge Yusuf Mr. Eric Kariuki
Fiscal Analyst I Research Officer I11
Ms. Zainabu Wario Mr. Yeziel Jilo
Serjeant-at-Arms Serjeant-at-Arms
Mr. Yaqub Ahmed Mr. Collins Mahamba

Media Relations Officer Audio Recording Officer



2.0 INTRODUCTION

II.

6.

10.

11.

13.

14.

An air service agreement also known as an air transport agreement is an agreement
which two States sign to allow for international commercial air transport services
between their territories. These Agreements are negotiated by a team comprising
representatives from the Ministry of Foreign Affairs, Office of the Attorney General
and Department of Justice, Kenya Civil Aviation Authority, Kenya Airports
Authority, Kenya Tourism Board and Kenya Airways.

The Bilateral Air Services Agreement between Kenya and South Africa was reviewed
and initialled on 15" October 2008 and the Bilateral Air Services Agreement between
Kenya and Botswana was signed on 23™ July 2019.

The two Agreements are modelled on the ICAO template and are aimed at enabling
designated airlines of either States to operate scheduled services between their
territories without any restrictions.

Legislative Context

The Agreements are negotiated in line with the Integrated National Transport Policy
which indicates that Kenya is keen to liberalize new and existing Agreements on the
basis of the Yamoussoukro Decision for Countries within Africa and on the basis of
fair and equal opportunity and reciprocity for other Countries.

The Agreements are based on a standard template issued by the International Civil
Aviation Organization (ICAO) and contain standard Articles on Grant of Rights;
Designation; Authorization; Application of National Laws; Recognition of
Certificates and Licenses; Aviation Safety and Security; Customs Duties and other
Charges; amongst others.

In order to operationalize an Agreement, it is the practice for the delegations
representing the concerned States to sign a Memorandum of Understanding (MoU)
that gives force to the Agreement as it awaits the formal signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances, the
Agreements contain clauses that require the signing of the Agreement prior to entry
into force.

Outline of the two agreements
Bilateral Air Services Agreements Common Articles

. Definition of terms — this article provides for the definition of terms such as

“aeronautical authority” which depends on the prevailing administrative structures
and arrangements in place in each Party.

Grant of rights — provision sets out both the traffic and non-traffic rights the Parties
grant to each other and is to be read in conjunction with a schedule or annex that sets
out the routes, rights and any applicable conditions. E.g., the right to make a stop on a
route.

Designation and authorization — the provision gives a party state the right to
designate in writing to another party airline to operate the agreed services in
accordance with the Agreement and fulfil conditions as prescribed by law.



21.

22.

23.

24.

25.

. Withholding, evocation and limitation of authorization - gives a party state the

right to withhold, revoke and limit an authorisation granted due to failure to have
“substantial ownership and effective control” or “principal place of business”™.

. Aviation Safety — this provides for consultation between parties on safety standards

to be maintained by the parties relating to facilities, aircrew, aircraft and the operation
of aircraft.

. Application of domestic laws — this provides for compliance with the State Party’s

laws on operation and navigation of aircraft and the admission, transit and departure
of passengers, crew, cargo and mail. It also provides for compliance with those laws
and regulations related to customs, immigration, currency, health and quarantine of
the other Party.

. Recognition of certificates and licences — the article provides for recognition of

certificates and licences and the privileges or conditions associated therewith. The
Parties exchange mutual recognition of currently valid certificates of airworthiness
and competency and licenses issued by the other Party. The provision also reserves
the right to refuse to recognize any certificates or licenses issued by the other Party to
the first Party’s nationals.

. Customs duties, taxes and charges — The purpose of the provision is to exempt

international aviation operations from various customs duties and other taxes on fuel,
spare parts, supplies and equipment that would normally be applied to a foreign
aircraft when operating in another jurisdiction.

. Principles governing the operation of agreed services — provides for fair and

equitable treatment to both parties and consultations between parties on matters
volume of traffic, the type of aircraft to be operated or the number of flights per week,
among others.

Commercial activities — The provision gives the party the permission to establish
offices in the each other’s territory for the purpose of promotions and sale of the air
transportation services.

Tariffs — the tariffs are established by each designated airline based on commercial
consideration in the market place and other relevant factors including case of
operations.

Timetable — the purpose of the provision is to ensure each party submits information
within the set time frame the timetable of the intended services, specifying the
frequency, type of aircraft, configuration and number of seats to be made for the
public.

Provision of the information — the provision requires each party’s aeronautical
authority to statements of statistics for the purpose of reviewing the operation of the
agreed services.

Taxation and Transfer of earnings — the purpose of the provision is to provide for
each the party the right to of free transfer of excess receipts over expenditure from
carriage of passengers, baggage, cargo, mail and other activities related to air
transport permitted under domestic law.



26.

27.

28.

29.

30.

32.

33.

User charges — provides the non-discrimination principle governing user charges
which provides that charges on a foreign aircraft shall be not be higher than those that
would be imposed on its own aircraft in similar international operations.

Aviation security — the provision emphasizes mutual assistance in the prevention of
unlawful seizure or other such acts, request for special security measures and
whenever there is an unlawful act or the threat of one. The clause does not limit the
contractual freedom of Parties to expand or limit its scope or to use a different
approach.

Consultation — the scope of the provision is on issues, such as aviation security and
safety, capacity and tariffs, as well as amendment of the Agreement, may be subject
to separate and specific consultation processes as regards to purpose, time —frame and
methods (e.g., exchange of documents). The consultation process can be triggered by
a request from either Party to address specific issue.

Amendment of Agreement — The amendment or modification provision in an
Agreement may be in the context of a consultation provision since the negotiation of
an amendment may be seen as merely another matter for consultation. The
amendments shall come into force once contracting parties confirm an exchange of
diplomatic notes.

Settlement of disputes — In this case, the initial and most successful step in
approaching to the settlement of disputes is consultations or negotiations. Where that
process fails to produce an agreement, or the Parties fail to reach a settlement of the
dispute, then the following alternatives are provided which include settlement through
diplomatic channels and arbitration (tribunal composed of three individuals).

. Registration of Agreement and amendments — the article requires the contracting

parties to submit the Agreement and any subsequent amendments thereto to the
International Civil Aviation Organisation for registration as per Article 81 and 83 of
the Convention.

Termination of the Agreement — the article provides for a situation where the Party
receiving the notice of termination does not acknowledge receipt. In that case receipt
is deemed to have taken place 14 days after the receipt of the notice by ICAO.

Entry into force — an entry into force provision provides an anticipated ratification
process in which parties allow for constitutional formalities thus enabling the

Agreement to enter into force.

Object and subject matter of the Agreements

. The key objective of the instruments is to approve Bilateral Air Services Agreements

between Kenya and the two countries (South Africa and Botswana) to enable Kenyan
air operators such as Kenya Airways provide scheduled air services and expand their
existing route network. In addition, the Agreements allow foreign carriers access the
Kenyan market.

Constitutional Implications

. In accordance with the Constitution of Kenya and the Treaty Making and Ratification

Act, once the Agreement is signed and ratified it shall form part of the Laws of
Kenya. The bilateral agreements are in consistent with the Kenyan.



III.

42.

43.

National Interest (advancement of economic prosperity of Kenya)

. The Bilateral Air Services Agreements between Kenya and the two States enable

Kenyan air operators such as Kenya Airways and others to provide scheduled air
services and expand their existing route network. In addition, the Agreements allow
foreign carriers access the Kenyan market.

Obligations imposed on Kenya by the Amendment of the Agreement

. There is no additional obligation that will be imposed on Kenya by the ratification of

the Agreements.

Requirements for implementation of the Agreement

. The instruments of the ratification shall be deposited with International Civil Aviation

Organization for the registration.

Financial implication

. The ratification of the Agreements will be incorporated into existing institutional

frameworks that the State Department for Transport has made provisions for. No
budgetary changes envisaged.

Ministerial responsibility

. The Cabinet Secretary enforces the provisions of the Bilateral Air Service Agreement

as well as reviewing in line with Medium Term Expenditure Plan as provided for by
Section 52(f) of Civil Aviation Act No. 21 of 2013 as well as Executive Order No. 1
of 2020.

Implication on matters relating to counties

. There is no a matter concerning counties as the Civil Aviation falls under National

Government as provided for in Section 18 of the Fourth Schedule of the Constitution.

Obligations imposed by the Agreement
Grant of Rights - Each Contracting Party grants to the other Contracting Party the
following rights in respect of international air services:

i.  the right to fly across its territory without landing;

ii.  the right to make stops in its territory for non-traffic purposes.

Designation and Authorization - Each Contracting Party shall have the right to
designate an airline or airlines for the purpose of operating the agreed services and to
withdraw or alter such designations.

44. Application of Laws and Regulations - The laws and regulations of one Contracting

45.

TBVH Came

Party governing entry into, or departure from its territory of aircraft engaged in
international air services or to the operation and navigation of such aircraft while
within the said territory shall apply to the designated airline(s) of the other
Contracting Party.

Exemption from Taxes, Customs Duties and other Charges - Aircraft operated on
international air services by a designated airline of one Contracting Party, as well as
their regular equipment, spare parts, supplies of fuel and lubricants, aircraft stores
(including food, beverages and tobacco) on board such aircraft shall be exempted
from all taxes, customs duties, inspection fees and other similar charges on arriving in
the territory of the other Contracting Party, provided such equipment, spare parts,
supplies and stores remain on board the aircraft up to such time as they are re-
exported or are used or consumed by such aircraft on flights over that territory.

heo oresd am Quiatac s A cn teaeee e Ay ke 1o A .
attee Repert on Biatar A O s dacesenm be 3 Soorr Abcaand ke s Butoacrs



IV.

VI.

46. Aviation Security - Consistent with their rights and obligations under international

47.

48.

49.

50.

51.

law, the Contracting Parties reaffirm that their obligation to each other to protect the
security of civil aviation against acts of unlawful interference forms an integral part of
these Agreements.

Requirements for implementation of the Treaty
The Bilateral Air Services Agreement between Kenya and South Africa was reviewed
and initialled on 15™ October 2008 and the Bilateral Air Services Agreement between
Kenya and Botswana was signed on 23™ July 2019.

The two Agreements are modelled on the ICAO template and are aimed at enabling
designated airlines of either States to operate scheduled services between their
territories without any restrictions.

Policy and legislative considerations

The Agreements are based on a standard template issued by the International Civil
Aviation Organization (ICAO) and contain standard Articles on Grant of Rights;
Designation; Authorization; Application of National Laws; Recognition of
Certificates and Licenses; Aviation Safety and Security; Customs Duties and other
Charges; amongst others.

In order to operationalize an Agreement, it is the practice for the delegations
representing the concerned States to sign a Memorandum of Understanding (MoU)
that gives force to the Agreement as it awaits the formal signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances, the
Agreements contain clauses that require the signing of the Agreement prior to entry
into force.

Implications on matters relating to Counties

Civil aviation falls under National Government functions as provided for in section 18
of the Forth schedule of the Constitution which deals with the distribution of
functions between the National and County Government therefore it’s not a matter
concerning counties.



3.0 SUMMARY OF THE PROCESS LEADING TO THE ADOPTION OF THE
AGREEMENTS

52.

53.

54.

55.

56.

57.

58.

59.

a. The Kenya/South Africa Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and South Africa was
negotiated and initialled on 15" October, 2008 in Nairobi, Kenya. It was
operationalized by the signing of a Memorandum of Understanding on same date. The
Agreement was subsequently approved by the Cabinet during Cabinet Meeting held
on Thursday, 21 November 2019. The Agreement provides for multiple designations
of airlines, unlimited number of frequencies, no restriction on aircraft capacity and an
open and liberal route schedule. Exercise of the 5" freedom Traffic rights is subject to
approval by the respective aeronautical authorities.

b. The Kenya/Botswana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Botswana was reviewed
and in signed on 23" 'Y, 2019 in Nairobi, Kenya during the visit to Kenya by the
President of the Republic of Botswana on 22" to 24™ July 2019.

The Agreement was subsequently approved by the Cabinet during the 5" Cabinet
Meeting of 2019 held on Thursday, 21* November 2019. The Agreement provides for
multiple designations of airlines, unlimited number of frequencies, no restriction on
aircraft capacity and an open and liberal route schedule. Exercise of the 5™ freedom
Traffic rights is subject to approval by the respective aeronautical authorities.

c¢. The date of Signature

The Bilateral Air Services Agreement between Kenya and South Africa was
negotiated and initialled on 15" October, 2008; and between Kenya and Botswana
was reviewed and signed on 23" July, 2019

d. The number of States that are party to the Treaty
The Agreements are on a bilateral basis between Kenya and South Africa and
between Kenya and Botswana. In each case there are only two parties.

e. The views of the public on the ratification of the treaty

These Agreements were negotiated by a team comprising representatives from the
Ministry of Transport, Infrastructure, Housing, Urban Development and Public
Works; Ministry of Foreign Affairs, Office of the Attorney General and Department
of Justice, Kenya Civil Aviation Authority, Kenya Airports Authority; and a
representative of the Kenya Association of Air Operators namely Kenya Airways and
other local carriers.

f. Whether the Agreements sought to be ratified permit reservations and any
recommendations on reservations and declarations

The Agreements do not allow for the reservations. However, they can be amended

through mutual agreement by the Contracting Parties. There are no recommendations

for reservations of the Agreements.

g. The proposed text of any reservations that should be entered when ratifying
the Agreements in order to protect or advance national interests or ensure
conformity with the Constitution

The Agreements do not require any reservations.



h. Whether expenditure of public funds will be incurred in implementing the
Treaties and an estimate, where possible, of the expenditure

60. The implementation of the Agreements has minimal implication on the public funds
as it is limited to approval and enforcement of the airline schedules.

i. Proposed text of any reservation
61. Reservations are not contemplated in these Agreements.



4.0 MEETING BETWEEN THE COMMITTEE AND THE MINISTRY

62.

63.

64.

65.

On Tuesday, 17" November 2020, the Departmental Committee held a meeting with
the Principal Secretary in the State Department for Transport and other officials from
the Ministry. The meeting was interactive with the Committee members having a
better understanding of the Agreements and their benefit towards the country. The
Principal Secretary for Transport submitted that the two Bilateral Air Services
Agreements were approved by the Cabinet during a Cabinet Meeting held on 21
November 2019. This was after the Agreement between Kenya and South Africa was
reviewed and initialled on 15" October 2008 and that between Kenya and Botswana
signed on 23" July 2019.

The Committee observed that the Agreements as presented were in accordance with
Section 8 (1) of the Treaty Making and Ratification Act which provides that where the
Cabinet approves the ratification of a treaty, the Cabinet Secretary shall submit the
treaty and a memorandum on the treaty to the Speaker of the National Assembly.
However, the Explanatory Memorandum as submitted vide the Ministry’s letter dated
10" February 2020 and referenced MOT&I/C/AT/028/7/1 VOL.IV(34) did not
outline all the relevant issues as required by the Act.

The Ministry was directed by the Committee to submit a Revised Explanatory
Memorandum to the National Assembly in the format as required by Section 7 of the
Treaty Making and Ratification Act, 2012, before the Committee retreats to prepare
its report.

During its sitting on 14" August 2021, the Committee confirmed that the Ministry had
complied with the Committee directions and the law, and that a new Explanatory
Memorandum signed by the Cabinet Secretary on 3™ February 2021 was forwarded to
and received by the National Assembly vide a Ministry’s letter dated 4" February
2021 and referenced MOT&I/C/AT/028/7/1 VOL.IV(54).

Presentatlon by the Ministry of Transport Public Work and Housing

.e
11

66.

67.

The Kenya/South Africa Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and South Africa was reviewed
and initialled on 15" October 2008. The Agreement provides for multiple
designations of airlines, unlimited number of frequencies, no restriction on aircraft
capacity and an open and liberal route schedule. The meeting was informed that the
South African authorities had, through various diplomatic channels, requested to
formalize the agreement between the two countries.

The Kenya/Botswana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Botswana was signed on
23" July 2019 in Nairobi, Kenya. The Agreement provides for multiple designations
of airlines, unlimited number of frequencies, no restriction on aircraft capacity and an
open and liberal route schedule. The meeting was also informed that Kenya Airways
had suspended operations in Botswana in 2016 that the agreement between Kenya and
Botswana was, due to diplomatic considerations, already signed but awaiting
ratification.



5.0 COMMITTEE OBSERVATIONS

68.

69.

70.

71.

72.

The Constitution in Article 2 (6) provides for the entrenchment of these Agreements
into the laws of Kenya.

The Agreements provide for multiple designations of airlines, unlimited number of
frequencies, no restriction on aircraft capacity and an open and liberal route schedule.
Exercise of the 5™ freedom Traffic rights shall be subject to approval by the
respective aeronautical authorities.

The two Agreements are modelled on the ICAO template and are aimed at enabling
designated airlines of either States to operate scheduled services between their

territories without any restrictions.

The two Agreements as presented satisfy the requirements of the Treaty Making and
Ratification Act, 2012 as provided for in section 7 and section 8 of the Act.

The two agreements are in Kenya’s best interests.



6.0 COMMITTEE RECOMMENDATION
73. The Committee recommends that:

(i) the House approves the ratification of the Bilateral Air Services
Agreement between Kenya and South Africa as the approval is in Kenya’s
national interest; and

(ii) the House approves the ratification of the Bilateral Air Services
Agreement between Kenya and Botswana as the approval is in Kenya’s
national interest.

Chairperson
DEPARTMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS &
HOUSING
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MINUTES OF THE FOURTY FOURTH (44™) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT, PUBLIC WORKS & HOUSING HELD ON
SATURDAY, 14™ AUGUST 2021 AT 9.30 A.M. AT MASHUA ROOM, SERENA HOTEL

MOMBASA

MEMBERS PRESENT

1. Hon. David L. Pkosing, M.P. - Chairperson
Hon. David Njuguna Kiaraho, M.P.
Hon. Omar Mwinyi Shimbwa, M.P.
Hon. Peris Pesi Tobiko, M.P.

Hon. Samuel Arama, M.P.

Hon. Ali Wario Guyo, M.P.

Hon. Dominic Koskei, M.P.

Hon. Gideon Mulyungi, M.P.

. Hon. Janet Nangabo, M.P.

10. Hon. Shadrack John Mose, M.P.

11. Hon. Tom Mboya Odege, M.P.

0O NA U R W

MEMBERS ABSENT WITH APOLOGY

12. Hon. Gathoni Wamuchomba, M.P. - Vice Chairperson
13. Hon. Abdul Rahim Dawood, M.P.

14. Hon. Johnson Manya Naicca, M.P.

15. Hon. Ahmed Abdisalan Ibrahim, M.P.

16. Hon. Ahmed Bashane Gaal, M.P.

17. Hon. George Aladwa Omwera, M.P.

18. Hon. Kulow Maalim Hassan, M.P.

19. Hon. Mercy Wanjiku Gakuya, M.P.

SECRETARIAT

1. Mr. Ahmed Salim - Clerk Assistant I1
2. Mr. Ronald Walala - Legal Counsel

3. Mr. Eric Kariuki - Research Officer
4. Mr. Abdinasir Moge - Fiscal Analyst

5. Ms. Zainab Wario - Sergeant-at-arm

6. Mr. Collins Mahamba - Audio Officer

7. Ms. Mercy Mutuku - [Legislative Fellow
8. Mr. Boniface Matano - Legislative Fellow
9. Ms. Lilian Seurei - Secretary

MIN No. TPWH 253/2021: PRELIMINARIES

The Chairman called the meeting to order at thirty-five minutes past nine o’clock followed by a
word of prayer. The Chairman informed the Honorable Members that the Committee was meeting
to adopt the Reports on consideration of the following treaties:

1. Bilateral Air Services between Kenya and Russia;

2. Bilateral Air Services between Kenya and Botswana; and between Kenya and South

Africa; and



3. The Acceptance of 2014 and 2018 Amendments to the Maritime Labour Convention, 2006;
Acceptance of the International Labour Organization Convention C185 (Amended
Convention on Seafarers Identity Documents, 2003); Acceptance of International Labour
Organization Convention C188 (Work in Fishing Convention, 2007); Acceding to the
International Convention on the Standards of Training, Certification and Watchkeeping for
Fishing Vessel Personnel, 1995; and Ratification of the Cape Town Agreement of 2012 on
Safety of Fishing Vessels.

The agenda of the meeting was therefore adopted after being proposed by the Hon. Tom Odege,
MP and seconded by the Hon. Omar Mwinyi, MP.

MIN No. TPWH 254/2021: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS

Minutes of the 43" sitting which was held on 13" August 2021 were confirmed as a true record of

the proceedings, after having been proposed by the Hon. Shadrack Mose, MP, and seconded by

the Hon. Peris Tobiko, MP.

MIN NO. TPWH 255/2021: ADOPTION OF THE REPORT ON RATIFICATION
OF THE BILATERAL AIR SERVICES BETWEEN
KENYA AND RUSSIA

The Committee resolved to recommend to the House the ratification of the Bilateral Air Services

Agreement between Kenya and Russia as the approval is in Kenya’s national interest.

Adoption of the Report
The Report was adopted after having been proposed by the Hon. Omar Mwinyi, MP, and seconded

by the Hon. Janet Nangabo, MP.

MIN NO. TPWH 256/2021: ADOPTION OF THE REPORT ON RATIFICATION
OF THE 2014 AND 2018 AMENDMENTS TO THE
MARITIME LABOUR CONVENTION, 2006; ILO
CONVENTION C185 (AMENDED CONVENTION ON
SEAFARERS IDENTITY DOCUMENTS, 2003); 1LO
CONVENTION C188 (WORK IN _FISHING
CONVENTION, 2007); ACCEDING TO THE
INTERNATIONAL __ CONVENTION _ON_ _THE
STANDARDS OF TRAINING, CERTIFICATION AND
WATCHKEEPING  FOR  FISHING __ VESSEL
PERSONNEL, 1995; AND THE CAPE TOWN
AGREEMENT OF 2012 ON SAFETY OF FISHING
VESSELS

The Committee resolved to recommend to the House the ratification of the following protocols as

the approvals are in Kenya’s national interest:
1. The Acceptance of 2014 and 2018 Amendments to the Maritime Labour Convention, 2006;




2. Acceptance of the International Labour Organization Convention CI85 (Amended
Convention on Seafarers Identity Documents, 2003);

3. Acceptance of International Labour Organization Convention C188 (Work in Fishing
Convention, 2007);

4. Acceding to the International Convention on the Standards of Training, Certification and
Watchkeeping for Fishing Vessel Personnel, 1995; and

5. Ratification of the Cape Town Agreement of 2012 on Safety of Fishing Vessels

Adoption of the Report
The Report was adopted after having been proposed by the Hon. Dominic Koskei and seconded

by Hon. Peris Tobiko.

MIN NO. TPWH 257/2021: ADOPTION OF THE REPORT ON RATIFICATION
OF THE BILATERAL_AIR SERVICES BETWEEN
BOTSWANA; AND BETWEEN KENYA AND SOUTH
AFRICA

The Committee confirmed that the Ministry had complied with the Committee directions which

were given on 17" November 2020, and the law, and that a new Explanatory Memorandum signed

by the Cabinet Secretary on 3" February 2021 was forwarded to and received by the National

Assembly vide a Ministry’s letter dated 4™ February 2021 and referenced MOT&I/C/AT/028/7/1

VOL.IV(54).

The Committee therefore resolved to recommend to the House the ratification of the Bilateral Air
Services Agreement between Kenya and Botswana and the ratification of the Bilateral Air Services
Agreement between Kenya and South Africa, as the approvals are in Kenya’s national interest.

Adoption of the Report
The Report was adopted after having been proposed by the Hon. Samuel Arama, MP, and seconded

by the Hon. Tom Odege, MP.

MIN No. TPWH 258/2021: ANY OTHER BUSINESS
1. The Committee noted the receipt of Responses to Members Questions as received from the
National Treasury through a letter dated 30" July 2021. The Responses were on Question
Numbers 126/2021, 143/2021, 038/2021 and 209/2021. The Committee further noted
receipt of responses from the Ministry of Transport dated 28" July 2021 on Question
Numbers 111/2021, 146/2021, 175/2021, 206/2021, 210/2021 and 195/2021. The
Responses to be shared with Table Office for the relevant Members to be informed.

2. In line with its oversight role, the Committee resolved to conduct inspection tours in the
Coast Region during the September 2021 recess noting that there were many projects being
undertaken by the government which fall under its purview. These include the Changamwe
Interchange, Makupa Bridge, the Dongo Kundu Bypass and the Lamu Port. The Committee
underscored the need to support the government’s Big 4 Agenda programs and the Vision
2030 projects; noting that the visits will boost the government efforts to deliver
infrastructural developments in line with the said development blueprints. The Committee
further resolved that the entire membership of the Committee should take part in the visits.

3. Members resolved to postpone all Committee activities for at least one week from 14t
August 2021 or until further notice.



MIN No. TPWH 259/2021: ADJOURNMENT
There being no other business, the sitting was adjourned at twenty minutes past eleven o’clock.
Next meeting to be held on notice.




MINUTES OF THE FORTY SEVENTH 47™) SITTING OF THE DEPARTMENTAL
COMMITTEE _ON_TRANSPORT, PUBLIC WORKS & HOUSING HELD ON
TUESDAY. 17" NOVEMBER 2020 AT 10.00 A.M. IN CONTINENTAL HOUSE,

SECOND FLOOR

MEMBERS PRESENT

Hon. David L. Pkosing, M.P. - Chairperson
Hon. Johnson Manya Naicca, M.P.

Hon. Ali Wario Guyo, M.P.

Hon. Kulow Maalim Hassan, M.P.

Hon. Shadrack John Mose, M.P.

Hon. Tom Mboya Odege, M.P.

R e

IN ATTENDANCE VIRTUALLY

7. Hon. Abdul Rahim Dawood, M.P.

8. Hon. Omar Mwinyi Shimbwa, M.P.
9. Hon. Samuel Arama, M.P.

10. Hon. Ahmed Bashane Gaal, M.P.

11. Hon. Dominic Kipkoech Koskei, M.P.
12. Hon. Gideon Mutemi Mulyungi, M.P.
13. Hon. Rehema Dida Jaldesa, M.P.

MEMBERS ABSENT WITH APOLOGY

14. Hon. Gathoni Wamuchomba, M.P. - Vice Chairperson
15. Hon. David Njuguna Kiaraho, M.P.

16. Hon. Peris Pesi Tobiko, M.P.

17. Hon. Ahmed Abdisalan Ibrahim, M.P.

18. Hon. George Aladwa Omwera, M.P.

19. Hon. Mercy Wanjiku Gakuya, M.P.

SECRETARIAT

1. Ms. Tungo Chelagat Aaron - Clerk Assistant

2. Mr. Ahmed Salim Abdalla - Clerk Assistant I1

3. Ms. Mercy K. Wanyonyi - Legal Counsel

4, Ms. Noelle Chelang’at - Media Relations Officer

5. Mr. Yeziel Jillo - Sergeant-at-arm

6. Mr. Brian Ng’etich - Audio Officer

IN ATTENDANCE

1. Mr. Solomon Kitungu - Principal Secretary, State Dept. for Transport
2. Mr. Gilbert Kibe - Director General, KCAA

3. Mr. Alex Gitari - Acting Managing Director, KAA
4. Mr. Nicholas Bodo - Ag. Director, Air Transport
MIN No. TPWH 262/2020: PRELIMINARIES

The meeting was called to order at eleven minutes past ten o’clock followed by a word of
prayer. The Session Chairman informed the Honorable Members that the Committee was
meeting to receive Ministry’s views on the Bilateral Air Services Agreements between Kenya

and Botswana; and between Kenya and South Africa.

The agenda of the meeting was therefore adopted after being proposed by Hon. Tom Odege,
MP and seconded by the Hon. Shadrack Mose, MP.
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MIN No. TPWH 263/2020: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING
Confirmation of minutes of the previous sittings was deferred to a later date.

MIN NO. TPWH 264/2020: MINISTRY’S SUBMISSION ON THE BILATERAL

AIR _SERVICES AGREEMENTS BETWEEN
KENYA AND BOTSWANA:; AND BETWEEN

KENYA AND SOUTH AFRICA
The Principal Secretary for Transport submitted that the two bilateral air services agreements
were approved by the Cabinet during a Cabinet Meeting held on 21% November 2019. This was
after the agreement between Kenya and South Africa was reviewed and initialed on 15"
October 2008 and that between Kenya and Botswana signed on 23™ July 2019.

The meeting was also informed that Kenya Airways had suspended operations in Botswana in
2016 and that South African authorities had, through various diplomatic channels, requested to
formalize the agreement between the two countries.

The Committee was further informed that whereas the agreement between Kenya and South
Africa was yet to be signed, that between Kenya and Botswana was, due to diplomatic reasons,
already signed. The Ministry submitted that they were requesting that the Committee
recommend for ratification of the agreements in line with the Treaty Making and Ratification

Act, 2012.

Committee’s Observation

Members of the Committee were of the view that the agreements as presented were in
accordance with Section 8 (1) of the Treaty Making and Ratification Act which provides that
where the Cabinet approves the ratification of a treaty. the Cabinet Secretary shall submit the
treaty and a memorandum on the treaty to the Speaker of the National Assembly. However, the
Explanatory Memorandum as submitted vide the Ministry’s letter dated 10™ February 2020
and referenced MOT&I/C/AT/028/7/1 VOL.IV(34) did not outline all the relevant issues as

required by the Act.

Action Point
The Ministry to submit a fresh Explanatory Memorandum to the National Assembly in the

format as required by Section 7 of the Treaty Making and Ratification Act. 2012, and as much
as possible, by Monday, 23" November 2020. before the Committee retreats to prepare its
report.

MIN No. TPWH 265/2020: ANY OTHER BUSINESS
Members were informed that vide a letter referenced MTIHUD/HUD/SUD/5/1/2 Vol. IX(77)

dated 6™ November 2020, the Cabinet Secretary for Transport invited the Committee for a
retreat in Naivasha on 25" and 26" November 2020, for the Ministry to present a Draft Slum

Upgrading and Prevention Bill, 2020.

The Committee noted that the Ministry's invite coincided with the Committee resolution made
on 10M November 2020, that the Committee proceeds to Mombasa or Kisumu, for report
writing on bilateral air services agreements, pending petitions and a legislative proposal by
Hon. Eve Obara, MP.

Way Forward
Committee acceded to the Ministry s request for appointment on 25" and 26™ November 2020.

The Office of the Clerk to engage the Ministry and if possible, have the Ministry s retreat be
moved to Mombasa where the Committee will proceed with their report writing retreat after
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meeting the Ministry on 25" and 26" November 2020. The report writing retreat to then
proceed from 27" to 29" November 2020.

MIN No. TPWH 266/2020: ADJOURNMENT
There being no other business, the sitting was adjourned at fifty seven minutes past eleven
o’clock. The next meeting to be held on Tuesday, 17" November 2020.

AD e

(Chairperson)

Date......... ’ 2 ! } i B /L )/‘ ............................................
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Adoption List

of Members

(PWH Lommities Kepet on Bilateral Ae Services Agecments Kanya/ Seott A o e Ky 1/ Betswang



Adoption of the Report
We, the members of the Departmental Committee on Transport, Public Works and Housing
have adopted this Report on the Ratification of the Bilateral Air Services Agreement between
Kenya and South Africa; and the Ratification of the Bilateral Air Services Agreement
- between Kenya and Botswana for consideration and approval by the House Pursuant to
Section 8(4) of the Treaty Making and Ratification Act, 2012 and Standing Order 199.

7

1. Hon. David Pkosing, CBS-Chairperson ~ ....... ... N
2.  Hon. Gathoni Wamuchomba, HSC-V/Chair .............ccooiiiiiiiiiiiiii..
3. Hon. Abdul Rahim Dawood

4. Hon. David Njuguna Kiaraho

5. Hon. Johnson Manya Naicca

6. Hon. Omar Mwinyi Shimbwa

1 7. Hon. Peris Pesi Tobiko, CBS

8. Hon. Samuel Arama

9. Hon. Ahmed Abdisalan Ibrahim
10. Hon. Ahmed Bashane Gaal

11. Hon. Ali Wario Guyo

12. Hon. Dominic Kipkoech Koskei
13. Hon. George Aladwa Omwera

14. Hon. Gideon Mutemi Mulyungi

15. Hon. Kulow Maalim Hassan
16. Hon. Mercy Wanjiku Gakuya
17. Hon. Janet Wanyama Nangabo

18. Hon. Shadrack John Mose

19. Hon. Tom Mboya Odege

TPWH Committee Report on Bilateral Air Services Agreements: Kenya/South Africa and Kenya/Botswana



Newspaper Advert

inviting the public to make representations on the agreements

TEWH Lommittee Repeet o1 Hiloteral Air Serviees Agrermerts Kamge S v e fey VHetswana



« MONDAY, MARCH 9,2020 The Standard
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TWELFTH PARLIAMENT - FOURTH SESSION

COUNTY GOVERNMENT OF BUSIA
THE COUNTY TREASURY
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 INVITATION TO TENDER

The county Government of Busia invites interested eligible contractors to apply for the tenders listed below for FY
2019/2020
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Matiang i
leads team
to Somalia

for talks on
border row

Move follows a phone conversation
between the Heads of State to appoint
committees to look into the dispute

» by Hillary Mageka
“f @hitarymageka

President Uhuru Kenyaua
yesterday sent a high-pow-
ered delegation of top security
chiefs to his Somalia counter-
part Mohamed Abdullahi Mo-
hamed Farmaajo to resolve

uid securl i

of breaching international law
on military battles.

“The foreign soldiers, in
flagrant breach and total dis-

regard of International laws |

and conventions, engaged
in aggressive and belliger-
ent activities by harassing

andd ying properties of

y border
between the two countries.

This follows a phone con-
versation between the two
Heads of State to appoint
committees to look into sev-
eral matters following a week
that saw the Somalia National
Army battle Jubbaland forces
in Bula Hawa near Mandera
county.

On Sunday, Interior Cabi-
net Secretary Fred Matiang't
led the dclegation to Villa So-
malia, the official residence of
Somalia President alongside
Defence Cabinet Sccreury
Monica juma and top

Kenyan citizens living in the
border town of Mandera,”
Dena sald.

“This action amounts to an
unwarranted attack by foreign
soldiers with the intention
of provoking Kenya. In keep-
ing with our long-standing
and distinguished tradition
in peace keeping and peace
building in the region and be-
yond and in particular in So-
malia, Kenya acted with total
restraint,” she said.

lnt«ier Cabln't S«M-ry Fred Hatiang twhh Somalia
yesterday,

d Farmaajo in M

CDUQTESY

Somalia’s Ambassador to
the UN Abukar Dahir Osman
accused Kenya of violating So-
mali territory.

Though, Osman was not
specific, he referred to Kenyan
authorities aiding Janan, and
supporting Jubbaland troops

Flee prison

The minister escaped from
a Mogadishu prison where he
had been hef:i since August
31 last year. He is said to have
bribed prison officials who
helped him escape to Kenya
escorted by clan militia.

In the recent past, Kenzl
and Somalia has had rocky
relations especially since So-
malia refused to withdraw a

officers from the Department
of Defence.

Insecurity wave

“Following the recent wave
ol security challenges on the
Kenya-Somalia border, some
senior state officers and | have
been dispatched by HE Presi-
dent Uhuru Kenyatta to meet
his counterpart, Mohamed
Abdullahi Mohamed Farmaa-
jo, with a view to ironing out
the persistent cross-border
issues,” said Matiang'i in a
statement.

On Wednesday, Kenya and
Somalia, which have tradition-
ally united in the fight against
al Shabaab militants, in a
strongly-worded statements

each other of territo-
rial integrity violations.

In particular, Nairobi ac-
cused Mogadishu of an “un-
warranted attack and flagrant
breach” on the frontier town
of Mandera, during heavy
gunfight which broke out be-
tween Somalia’s forces and mi-
litia allied to a fugitive
security minister Abdirashid
Hassan also known as Janan.

In a statement by State
House spokesperson Kanze

REPUBLIC OF KENYA
&

d mer y Service C the Request

PARLIAMENTARY SERVICE COMMISSION

ADDENDUM

RFP NO. PJS/KFP/001/2019-2020
FOR
CONSULTANCY SERVICES FOR PREPARATION OF A MASTER
PLAN, PRELIMINARY AND DETAILED DESIGN, TENDER
DOCUMENTS AND CONSTRUCTION SUPERVISION OF THE
PROPOSED CENTRE FOR PARLIAMENTARY STUDIES AND
TRAINING ON LR NO. 28172

umhhmﬁmmhmmdam
uﬂn.mwwnam umm;m

construction of the p y
Studies and Training on LR No. . 28172 on 10th Fubnmy 2020.
The Commission would like to notify all eligible bidders of the fol-
lowing changes:

a) Pursuant to section 75 of the PPADA 2015, The Commission
mumdybnm«cunnmmalnw«wm
tander securlty form has now beén included in the RFP docurnent
uploaded on the Commiasion website wwy padiament.go ke,

b) That efigible bidders may access questions/clarifications re
ceived from other prospeclive bidders and the Commission's re-
sponse from the Commission website under the title: “RFI’ NO.
PJS/RFP/001/2019-2020 CLARIFICATIONG ™.

) That the closing date has been extendod Ly eight (8) cuys 1o
Friday 20th March, 2020 at 11.00 am.

DIRECTOR GENERAL, PARLIAMENTARY JOINT SERVICES,
PARLIAMENTARY SERVICE COMMISSION

Dena, Kenya

maritime boundary case at
the International Court of Jus-
tice (1C).

The IC) will hear and decide
the case in June this year but
it remains uncertain whether
that will close the chapter on
the issue that has put the two
neighbouring states at
heads, especially since
are political connotations to it.

; Peace bid: On
nday, Interior
Cabinet secretary
Fred Matiang’i led
the delegation to
Villa Somalia

@ Accusatiom
Nairobi accused
Mogadishu of an
unwarranted at-
tack and flagrant
breach” on the
frontier town of
Mandera during

Cardinal Njue
warns of
cult-like group
in Kiambu

mgquﬂmN and Kiambu.

}mlnnmmm.uldf::ywp
is using tactics of instilling fear in to
inculcate their doctrines and enforce
their practices including female cir-
cumcision.

“The group teachings include ret-
rogressive practices such as female
circumcision, male chauvinism and
suppression of women,” he said.

Due to this, Njue said there ate nu-

The Archbishop group
claims to be advocating for cultural
rebirth through reinforcing of cul-
tural traditions and pncdcu. men

‘ment and 1g the
mdmonnl way of worship.

He said Presbyterian Council
Committee formed after receiving
the allegations, made the findings.
“We must hold dear our Christians
values as well as our positive cultural
herftage,” Njue said.

REPUBLIC OF KENYA

In the Matter of Consideration by the Na n""

Assembly of the Ratification of the Bilateral Air
Services Agreaments hetween Kenya & Botswana
and between Kenya & South Africa

E SUBMISSION OF MEMORANDA

'M.«nlun)dn&n‘m MPMIMM pudi partipaton end rvolvement b the
im otrer Susness of »’.'."3..".. s Commwe’. Fuhr, Secion § f Pw Tresty ‘and Ratcaton
Act provides for the Mdmm.yt’rlm-l Subsecton(l) states Ve rvlovart

MMMW(.M the Treaty, sasure public Pericipetion i the refification process in
with inid down

th-mwmdn-mmoln-nw-wm is 0 enable Kanysn operators provide
scheduled commer Nﬁ: a1 sarvice markels and 8iso axpand heir existing route network. in
M‘UIWIINK-W

addition, Nmm
The avove menticned Biatersl Alr Seivices Agroements have been submilted 10 the National Assembly Pursuant 1o section

8 of the Treaty Act and are 10 the Depe: Works
and for ation prior lo considerston by Ihe Natonal Assemtly on he propossd aporoval of rabfication in
accordance with the provisions of Standing Order 21 )(h) .
hw«-nmHl(llmo(nconwmmwzmldmmu -n u.:mz.-o-v--
inviles members of the pubkc to submil any np-ntnlmm they m:‘y the said Bllaters! Agreements. The

o(\wllm may be mvNMAuM P.O Box 41842-00100,
Mairobl; hand-defivered o the Office of the Clerk, ru\\rwmnm‘mm o emaiied to cene®

parhament go ke; ic e received on or hefors Monday, 16ih March, 2020 at 5:00 pm.

The fult taxt of the Ag
may be trom the

3 and the
website

MICHAEL R. SIALAL EBS
CLERK OF THE HATIONAL ASSEMALY




Explanatory
Memorandum

on the two agreements



MINISTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING,
URBAN DEVELOPMENT AND PUBLIC WORKS
STATE DEPARTMENT FOR TRANSPORT
OFFICE OF THE PRINCIPAL SECRETARY

I'“ICPll\)(;I(I)L‘Z-’S](S(;:?.;72‘)200 N Transcom House
ax. (020) 272636 % 7 NGONG ROAD

Email: cs@ transport.go.ke M P.O. Box 52592 - 00100
Website: www.transport.go.ke /\‘)r[\ J\ .0. Box 525§ \;A'an

When replying please quote

g %
MOT&I/C/AT/028/1 VOL. 1V/(54) 9\\/52 \«;\')/\ 4"‘ February 2021

Mr. Michael Sialai, CBS

Clerk to the National Assembly
Parliament Building® ; - VQ"

NAIROBI

o Kohaed), QNU

RATIFICATION OF BlLATERAL AIR SERVICES AGRFEMENTS
BETWEEN KENYA/SOUTH AFRICA AND KENYA/BOTSWANA

At the meeting of the Departmental Committee on Transport, Public Works and
Housing on Tuesday 17" November 2020 on the above, we were directed to
restructure the format of the Explanatory Notes to align them to information
requirement under the Treaty Making and Ratification Act, 2012 which have done.

In this connection, attached please find the Explanatory Notes duly aligned as required
for ratification in line with the Treaty Making and Ratification Act, 2012.

WA \TTONAL ASSEMBLY

Solomon Kitungu, CBS
PRINCIPAL SECRETARY

\Wid

@ ECENVE

| [
TKE FEBz.uJ;D

CLERK’S CFFICE
KAy y"Box OX 41842, NAIROBI




MINISTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN
DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM ON THE RATIFICATION OF THE
BILATERAL AIR SERVICES AGREEMENTS BETWEEN KENYA AND
SOUTH AFRICA; AND KENYA AND BOTSWANA

a) The Objects and Subject Matter of the Agreement

The International Civil Aviation Organization is a specialized agency of the
United Nations created with the signing in Chicago, on 7" December 1944,
of the Convention on International Civil Aviation and is charged with the
administration of the principles laid out in the Convention.

The 96 Articles of the Chicago Convention establish the privileges and
restrictions of all Contracting States. The Convention accepts the principle
that every State has complete and exclusive sovereignty over the airspace
above its territory and provides that no scheduled international air service
may operate over or into the territory of a Contracting State without its
consent.

Bilateral Air Services Agreements between Kenya and various Countries are
established to enable Kenyan air operators such as Kenya Airways to
provide scheduled air services and expand their existing route network. In
addition, the Agreements allow foreign carriers to access the Kenyan
market.

The Agreements were negotiated in line with the Integrated National
Transport Policy which indicates that Kenya is keen to liberalize new and
existing Agreements on the basis of the Yamoussoukro Decision for
Countries within Africa and on the basis of fair and equal opportunity and
reciprocity for other Countries. The strategic national interests of Kenya are
paramount during the negotiations. These Agreements enable airlines to
expand their existing route networks by directly operating scheduled
services to other markets. In addition, where airlines are unable to offer
services the Agreements allow them to enter into Commercial Arrangements
such as code share agreements, which allow airlines to grow the demand in
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b)

¢)

d)

other markets by putting their code on other carriers thereby offering
seamless connectivity to the traveling public.

Any Constitutional Implications
i. Proposed amendment to the Constitution
There is no proposed amendment to the Constitution.

ii. Consistence with the Constitution and promotion of constitutional
values and objectives

The Bilateral Air Services Agreements between Kenya and South
Africa; and Kenya and Botswana are consistent with the Constitution
and promotes constitutional values and objectives.

The National Interests which may be affected by the ratification of the
Agreements

Kenyan carriers operate scheduled air services to/from Johannesburg and
Cape Town, including Kenya Airways for passengers and cargo and Astral
Aviation for all cargo operations. Similarly, South African Airways operates
scheduled air services between the two States.

There are no scheduled air services between Kenya and Botswana. Kenya
Airways suspended its scheduled operations to Botswana in 2016 and no
airline from Botswana has operated scheduled services between the two
countries.

[t is in the interest of the Country to ratify the two Agreements.

Obligations imposed on Kenya by the Amendment of the Convention

There is no additional obligation that will be imposed on Kenya by the
ratification of the Agreements.

Requirements for implementation of the Agreements

The instruments of ratification of the Agreements shall be deposited with
International Civil Aviation Organization for registration.

Policy and legislative considerations

The Agreements are negotiated in line with the Integrated National
Transport Policy which indicates that Kenya is keen to liberalize new and

2




existing Agreements on the basis of the Yamoussoukro Decision for
Countries within Africa and on the basis of fair and equal opportunity and
reciprocity for other Countries.

The Agreements are based on a standard template issued by the International
Civil Aviation Organization (ICAO) and contains standard Articles on Grant
of Rights; Designation; Authorization; Application of National Laws;
Recognition of Certificates and Licenses; Aviation Safety and Security;

" Customs Duties and other Charges; amongst others.

2)

h)

In order to operationalize an Agreement it is the practice for the delegations
representing the concerned States to sign a Memorandum of Understanding
(MoU) that gives force to the Agreement as it awaits the formal signing by
the aeronautical authorities i.e. Cabinet Secretaries or Ministers in charge of
Civil Aviation. In other instances the Agreements contain clauses that
require the signing of the Agreement prior to entry into force.

Financial implications

The ratification of the Agreements will be incorporated into existing
institutional frameworks that the State Department for Transport has made
provision for.

There are no budgetary changes envisaged in terms of financial implications.
Ministerial responsibility

The Cabinet Secretary exercises powers conferred by Section 52(f) of the
Civil Aviation Act No. 21 of 2013 as well as the Executive Order No. 1 of
2020.

Further, the Cabinet Secretary enforces the provisions of the Bilateral Air
Services Agreements as well as reviewing the existing agreements in line
with the Medium Term Expenditure Plan.

Implications on matters relating to counties

Civil Aviation falls under the National Government functions as provided
for in Section 18 of the Fourth schedule of the Constitution which deals with
the distribution of functions between the National and County Government
therefore it’s not a matter concerning counties.




j) The summary of the process leading to the adoption of the Agreements
i. The Kenya/South Africa Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and South
Africa was negotiated and initialed on 15™ October, 2008 in Nairobi.
It was operationalized by the signing of a Memorandum of
Understanding on the same date. The Agreement was subsequently
approved by the Cabinet during the 5" Cabinet Meeting — 2019 held
on Thursday, 21 November 2019.

The Agreement provides for multiple designation of airlines,
unlimited number of frequencies, no restriction on aircraft capacity
and an open and liberal route schedule. Exercise of the 5" freedom
Traffic rights is subject to approval by the respective aeronautical
authorities.

ii. The Kenya/Botswana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Botswana
was reviewed and signed on 23" July, 2019 in Nairobi during the
State visit to Kenya by the President of the Republic of Botswana on
22" t0 24™ J uly, 2019. The Agreement was subsequently approved by
the Cabinet during the 5™ Cabinet Meeting — 2019 held on Thursday,
21" November 2019.

The Agreement provides for multiple designation of airlines,
unlimited number of frequencies, no restriction on aircraft capacity
and an open and liberal route schedule. Exercise of the 5" freedom
Traffic rights is subject to approval by the respective aeronautical

authorities.
k) The date of signature

The Bilateral Air Services Agreement between Kenya and South Africa was
negotiated and initialed on 15™ October, 2008.

The Bilateral Air Services Agreement between Kenya and Botswana was
reviewed and signed on 23 July, 2019.




1) The number of States that are party to the Agreements

The Agreements are on a bilateral basis between Kenya and South Africa
and Kenya and Botswana.

m) The views of the public on the ratification of the Agreements

These Agreements are negotiated by a team comprising representatives from
the Ministry of Transport, Infrastructure, Housing, Urban Development and
Public Works; Ministry of Foreign Affairs; Office of the Attorney General
and Department of Justice; Kenya Civil Aviation Authority; Kenya Airports
Authority; and a representative of the Kenya Association of Air Operators
namely Kenya Airways and other local carriers

n) Whether the Agreements sought to be ratified permit reservations and
any recommendations on reservations and declarations

The Agreements do not allow for reservations. However, they can be
amended through mutual agreement by the Contracting Parties.

There are no recommendations for reservations of the Agreements.

o) The proposed text of any reservations that should be entered when
ratifying the Agreements in order to protect or advance national
interests or ensure conformity with the Constitution

The Agreements do not require any reservation.

p) Whether expenditure of public funds will be incurred in implementing
the Agreements and an estimate, where possible, of the expenditure

The implementation of the Agreements has minimal implication on Public
funds as it is limited to approval and enforcement of the airline schedules.

James W. Macharia, EGH
CABINET SECRETARY
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RATIFICATION OF BILATERAL AIR SERVICES AGREEMENTS
BETWEEN KENYA/SOUTH AFRICA AND KENYA/BOTSWANA

The 5" Cabinet Meeting-2019 held on Thursday, 21* November, 2019 approved
the Bilateral Air Services Agreement between Kenya and South Africa rev1ewed

and initialled on 15" October, 2008 and Kenya and Botswana signed on 23" July,
2019.

Attached is an Explanatory Memo to the National Assembly Committee on

\Transport, Housing and Public works on the Agreements for ratification in line ]

with the Treaty Making and Ratification Act, 2012.
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MINISTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN
DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM TO RATIFICATION OF BILATERAL
AIR SERVICES AGREEMENTS BETWEEN KENYA AND SOUTH
AFRICA; AND KENYA AND BOTSWANA

Name of the statutory instrument :  Bilateral Air Services Agreements:
Between Kenya and South Africa
initialed on 15" October, 2008; and
Kenya and Botswana signed on 23" July,

2019.

Name of the Parent Act . The Civil Aviation Act (No. 21 of 2013)

Enacted Pursuant to . Section 52 of the Civil Aviation Act
(No. 21 0f 2013)

Name of the Ministry . Ministry of Transport, Infrastructure,
Housing, Urban Development and Public
Works

Approved on . 21" November, 2019.

1. Purpose of the Statutory Instrument

The purpose of the instrument is to approve Bilateral Air Services Agreements
between Kenya and various Countries to cnable Kenyan air operators such as
Kenya Airways provide scheduled air services and expand their existing route
network. In addition, the Agreements allow foreign carriers access the Kenyan

market.
2. Legislative Context

The Agreements are negotiated in line with the Integrated National Transport
Policy which indicates that Kenya is keen to liberalize new and existing
Agreements on the basis of the Yamoussoukro Decision for Countries within



Africa and on the basis of fair and equal opportunity and reciprocity for other
Countries.

The Agreements are based on a standard template issued by the International Civil
Aviation Organization (ICAO) and contain standard Articles on Grant of Rights:
Designation; Authorization; Application of National Laws; Recognition of
Certificates and Licenses; Aviation Safety and Security; Customs Duties and other
Charges; amongst others.

In order to operationalize an Agreement it is the practice for the delegations
representing the concerned States to sign a Memorandum of Understanding (MoU)
that gives force to the Agreement as it awaits the formal signing by the Cabinet
Secretaries or Ministers in charge of Civil Aviation. In other instances the
Agreements contain clauses that require the signing of the Agreement prior to
entry into force.

3. Policy Background

The Ministry of Transport, Infrastructure, Housing ,Urban Development and
Public Works negotiates and reviews Bilateral Air Services Agreements between
Kenya and various Countries to enable Kenyan air operators provide scheduled air
services and expand their existing route network. In addition, the Agreements
allow foreign carriers access the Kenyan market. These Agreements are negotiated
by a team comprising representatives from the Ministry of Foreign Affairs, Office
of the Attorney General and Department of Justice, Kenya Civil Aviation
Authority, Kenya Airports Authority and Kenya Airways.

The Bilateral Air Services Agreements between Kenya and South Africa was
negotiated and initialed on 15" October, 2008, and Kenya and Botswana reviewed
and signed on 23" July, 2019. In order to operationalize the Agreements the
delegations signed Memoranda of Understanding (MoU) that gave force to the
Agreements while waiting formal signing by the Cabinet Secretaries or Ministers
in charge of Civil Aviation.

The two Agreements are modeled on the basis of the Yamoussoukro Decision and
are aimed at enabling designated airlines of cither States to operate scheduled
services between their territories without any restrictions.

The Kenya/South Africa Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and South Africa was
negotiated and initialed on 15" October, 2008 in Nairobi. It was operationalized by
the signing of a Memorandum of Understanding.
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The Agreement provides for multiple designation of airlines, unlimited number of
frequencies, no restriction on aircraft capacity and an open and liberal route
schedule. Exercise of the 5" freedom Traffic rights is subject to approval by the

respective aeronautical authorities.

Currently, Kenyan carriers operate scheduled air services to/from the Johannes
burg, including Kenya Airways and Astral Aviation for all cargo operations.
Similarly, South African Airways operates scheduled air services between the two
States. The South Africa authorities have on several occasions requested through
diplomatic channels for the Agreement to be formally signed.

The Kenya/Botswana Bilateral Air Services Agreement

The Bilateral Air Services Agreement between Kenya and Botswana was reviewed
and signed on 23" July, 2019 in Nairobi during the State visit to Kenya by the
President of the Republic of Botswana on 22" to 24" July, 2019.

The Agreement provides for multiple designation of airlines, unlimited number of
frequencies, no restriction on aircraft capacity and an open and liberal route
schedule. Exercise of the 5" freedom Traffic rights is subject to approval by the

respective aeronautical authorities.

4., Consultation Qutcome

These Agreements are negotiated by a team comprising representatives from the
Ministry of Foreign Affairs, Office of the Attorney General and Department of
Justice, Kenya Civil Aviation Authority, Kenya Airports Authority, Kenya
Tourism Board and Kenya Airways and other local airlines. Stakeholders are
consulted including the Kenya Association of Air Operators.

5. Impact
An impact assessment has not been prepared for this statutory instrument.
6. Monitoring and review

The Ministry of Transport, Infrastructure, Housing, Urban Development and
Public Works and the Kenya Civil Aviation Authority monitor and review the
implementation of the Bilateral Air Services Agreements.



7.  Contact

Nicholas Bodo, Deputy Director Air Transport, Ministry of Transport,
Infrastructure, Housing, Urban Development and Public Works, Telephone No.
2729200.
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BILATERAL AIR SERVICES AGREEMENT BETWEEN THE GOVERNMENT OF
THE REPUBLIC OF KENYA AND THE GOVERNMENT OF THE REPUBLIC OF
SOUTH AFRICA

PREAMBLE

The Government of the Republic of Kenya and the Government of the Republic of
South Africa (hereinafter jointly referred to as the "Contracting Parties” and in the

singular as a "Contracting Party"),

BEING parties to
The Yamoussoukro Declaration on a New African Air Transport Policy adopted on 7

October 1988,

The Yamoussoukro Decision relating to the implementation of the Yamoussoukro
Declaration concerning the liberalisation of Access to Air Transportation markets in
Africa on 14 November 1999 as endorsed by the organisation of African unity (OAU)
Heads of States in July 2000; and '

The Convention on International Civil Aviation opened for signature at Chicago on

the seventh day of December 1944;

ACKNOWLEDGING the importance of air transportation as a means of creating and

preserving friendship, understanding and co-operation between the peoples of the

two countries;

DESIRING to contribute to the progress of international civil aviation;

DESIRING to conclude an Agreement for the purpose of establishing air services

between and beyond their respective territories;

HEREBY AGREE as follows:

.,W/ N EN .



ARTICLE 1
DEFINITIONS

In this Agreement, unless the context otherwise indicates -

‘Abuja Treaty’ means the Treaty Establishing the African Economit
Community adopted at Abuja, Nigeria on the 3e day of June 1991 and which

entered into force on 12 May 1994,

"aeronautical authority" means, in the case of the Republic of Kenya, the
Minister responsible for civil aviation and, in the case of the Republic of South
Africa the Minister responsible for civil aviation as provided for in this

Agreement;

"agreed services" means a scheduled international air service on the routes
specified in the Annex to this Agreement for the transport of passengers,

baggage, cargo and mail in accordance with agreed capacity entitlements;

"Agreement' means this Agreement, the Annex thereto and any amendments

to the Agreement or to the Annex;

"air service", "international air service", "airline" and “"stop for non-traffic
purposes" have the meanings respectively assigned to them in Article 96 of

the Convention;

"Convention" means the Convention on International Civil Aviation, opened for

signature at Chicago on the seventh day of December 1944, and includes -

(a) any Annex or any amendment thereto adopted in terms of Article 90 of
the Convention, insofar as such Annex or amendment is binding on the

Contracting Parties; and

W \Nen



2
(b) any amendment which has entered into force in terms of Article 94(a)

of the Convention and has been ratified by the Contracting Parties in

terms of their applicable domestic law;

“Countries bound by the Yamoussoukro Decision” means:
« The African States signatory to the Abuja Treaty and who has not
fled formal notification to withdraw from the Yamoussoukro
Decision; and
« any other African country which, though not a party to the said
Treaty, has declared in writing its intention to be bound by the

Yamoussoukro Decision;

"designated airline" means one or more airlines designated and authorised in

accordance with Article 3 of this Agreement;

"regular equipment” means an article, other than stores and spare parts of a

removable nature, for use on board an aircraft during flight, including first aid

and survival equipment;

"spare part" means an article of a repair or replacement nature for

incorporation in an aircraft;

"specified route” means a route specified in the Annex to this Agreement,
“tariff' means the prices to be charged for the carriage of passengers,
baggage and cargo and the conditions under which those prices apply,
including prices and conditions of agency and other auxiliary services, but

excluding remuneration and conditions for carriage of mail;

"territory" in relation to a State has the meaning assigned to it in Article 2 of

the Convention;

"user charge" means a charge made to airlines for the provision for aircraft,
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3
their crews and passengers of airport and air navigation facilities, including

related services and facilities; and

“Yamoussoukro Decision” means the ‘“Decision Relating to the
Implementation of the Yamoussoukro Declaration Concerning the
Liberalisation of Access to Air Transport Markets in Africa” adopted by the
Assembly of Heads of States and Government in Lome, Togo, on 12 July

2000.

ARTICLE 2
GRANT OF RIGHTS

Each Contracting Party shall grant to the other Contracting Party the rights
provided for in this Agreement to enable its designated airline to establish and

operate international air services on the routes specified in the Annex.

Subject to the provisions of this Agreement, the designated airline of each

Contracting Party shall have the right-

(a)  to fly across the territory of the other Contracting Party without landing;
(b)  to make stops in that territory for non-traffic purposes; and

(c)  toland in the territory of the other Contracting Party for the purpose of
taking on board and discharging traffic in passengers, baggage, cargo

and mail while operating an agreed service.

The airlines of each Contracting Party, other than those designated in terms of
Article 3, shall also have the rights provided for in paragraphs (a) and (b) of
sub-Article (2).

Nothing in sub-Article (2) shall confer on a designated airline of a Contracting
Party the right of taking on board in the territory of the other Contracting Party,

passengers, baggage, cargo and mail, carried for remuneration or hire and
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destined for another point in the territory of the other Contracting Party.

If because of armed conflict, political disturbances or developments, or special
and unusual circumstances, a designated airline of a Contracting Party is
unable to operate a service on its normal routes, the other Contracting Party
shall use its best efforts to facilitate the continued operation of such service
through appropriate temporary rearrangements of such routes, including the
temporary granting of alternative rights, as mutually decided by the

Contracting Parties.

ARTICLE 3
DESIGNATION AND AUTHORISATION

Each Contracting Party shall have the right to designate in writing, through the
diplomatic channel, to the other Contracting Party one or more airlines to
operate the agreed services on the specified routes and to revoke or altér in

writing through the diplomatic channel, any designation of an airline.
The agreed services may begin at any time, in whole or in part, but not before-

(a)  the Contracting Party to whom the rights have been granted shall have

designated an airline for the specified route pursuant to sub-Article (1);

(b) the Contracting Party granting the rights shall have given, with the least
possible delay and subject to Article 4, the appropriate operating

authorisation to the airline concerned; and

(c) a timetable has been filed in accordance with Article 12.

For the purpose of granting the appropriate operating authorisation provided
for in sub-Article (2), the aeronautical authority of a Contracting Party may
require the designated airline of the other Contracting Party to satisfy them
that it is qualified to fulfil the conditions prescribed under the domestic law in

force in their respective countries normally applied to the operation of
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international air services by such authorities in conformity with the provisions
of the Convention and eligibility criteria as defined in the Yamoussoukro

Decision.

ARTICLE 4
REVOCATION AND LIMITATION OF AUTHORISATION

The aeronautical authority of a Contracting Party shall, in respect of a
designated airline of the other Contracting Party, have the right to withhold the
authorisation referred to in Article 3, to revoke or suspend such authorisation

or impose conditions, temporarily or permanently at any time in the event-

(a) of failure by such airline to qualify in terms of or to comply with the
domestic laws in force in their respective countries normally applied by

the aeronautical authority of the Contracting Party in conformity with the

Convention;

(b) that the aeronautical authorities of the first Contracting Party are not
satisfied that the said airline is substantially owned by citizens of the
Contracting Party designating it, and holds appropriate operating‘

authorisation issued by the Contracting Party designating the airline; or

(c) that such airline fails to operate in accordance with the conditions

prescribed in this Agreement.

Unless immediate action is essential to prevent further infringement of the
laws referred to above, the rights enumerated in sub-Article (1) shall be
exercised only after consultations in accordance with Article 17 with the

aeronautical authority of the other Contracting Party.
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ARTICLE 5
AVIATION SAFETY

A Contracting Party may request consultations at any time concerning the
safety standards maintained by the other Contracting Party relating to
aeronautical facilities, aircrew, aircraft and the operation of aircraft. Such

consultations shall take place within thirty (30) days of such request.

If, following such consultations, a Contracting Party finds that the other
Contracting Party does not effectively maintain and administer safety
standards in the areas referred to above which are at least equal to the
minimum standards established at that time pursuant to the Convention, the
first Contracting Party shall notify the other Contracting Party of those findings
and the steps considered necessary to conform with those minimum
standards. Such Contracting Party shall take appropriate corrective action
and failure to take appropriate action within fifteen (15) days of being notified
thereof, or such longer period as may be agreed upon, shall be grounds for

the application of Article 4.

Notwithstanding the obligations mentioned in Article 33 of the Convention, it is
agreed that any aircraft operated by the designated airline of one Contracting
Party on services to or from the territory of the other Contracting Party, may.
while within the territory of the other Contracting Party, be subject to an
examination by the authorised representative of that Contracting Party. The
purpose of such examination shall include the verification of the validity of the
aircraft documents and those of its crew and the apparent condition of the
aircraft and its equipment (hereinafter referred as “ramp inspection”), provided

this does not lead to unreasonable delay.

If any such ramp inspection or series of ramp inspections gives rise to serious

concerns that-

e \ e



7
(a) an aircraft or the operation of an aircraft does not comply with the
minimum standards established at that time pursuant to the

Convention; or

(b)  there is a lack of effective maintenance and administration of safety

standards established at that time pursuant to the Convention,

the Contracting Party carrying out the ramp inspection shall, for the purposes
of Article 33 of the Convention, be free to conclude that the requirements
under which the certificate or licences in respect of that aircraft or in respect of
the crew of that aircraft had been issued or rendered valid, or that the
requirements under which that aircraft is operated, are not equal to or abové

the minimum standards established pursuant to the Convention.

In the event that access for the purpose of undertaking a ramp inspection of
an aircraft operated by the designated airline of one Contracting Party in
accordance with sub-Article 3 above is denied by the representatives of that
designated airline, the other Contracting Party may infer that serious concerns
of the type referred to in sub-Article 4 above arise and draw conclusions

referred to in that sub-Article.

Each Contracting Party reserves the right to immediately suspend or vary the
operating authorisation of a designated airline of the other Contracting Party in
the event the first Contracting Party concludes, whether as a result of a ramp

inspection or consultation, that immediate action is essential to the safety of

airline operation.

Any action by one Contracting Party in accordance with sub-Articles (2) and
(6) above shall be discontinued upon compliance by the other Contracting

Party with the safety provisions of this Article.
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ARTICLE 6
APPLICATION OF DOMESTIC LAW

(1) The domestic law in force in the territory of a Contracting Party relating to the
admission to, sojourn in, or departure from its territory of aircraft engaged in
international air services, or to the operation and navigation of such aircraft,
shall be applied to the aircraft of a designated airline of the other Contracting
Party upon its entry into, departure from and while within the territory of the

first Contracting Party.

(2) The domestic law in force in the territory of a Contracting Party relating to the
admission to, sojourn in, and departure from its territory of passengers,
baggage, crew, cargo or mail of aircraft, including laws and regulation
relating to entry, clearance, aviation security, immigration, passports, customs,
quarantine and sanitary measures, or in the case of mail, postal laws and
regulations, shall be complied with by or on behalf of such passengeré,
baggage, crew, cargo or mail of the designated airline of the other Contracting
Party upon entrance into or departure from and while within the territory of the

first Contracting Party.

(3) Passengers, baggage, cargo and mail in direct transit across the territory of
either Contracting Party and not leaving the area of the airport reserved for
such purposes shall, except in respect of security measures, narcotics control

or in special circumstances, be subject to no more than a simplified control.
4) Neither Contracting Party may grant any preference to its own or any other

airline over the designated airline of the other Contracting Party in the application of.

domestic law referred to in this Article.
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ARTICLE 7
RECOGNITION OF CERTIFICATES AND LICENCES

A certificate of airworthiness, a certificate of competency and any licence
issued. or rendered valid by a Contracting Party and which is still in force,
shall be recognised as valid by the other Contracting Party for the purpose of
operating the agreed services: Provided that such a certificate or licence was
issued or rendered valid pursuant to, and in conformity with, the minimum
standards established in terms of the Convention: Provided further that each
Contracting Party reserves the right to refuse to recognise, for the purpose of
flights undertaken pursuant to rights granted under Article 2(2), any certificate

of competency and any licence granted to its own nationals by another State.

If the privileges or conditions of a licence or certificate issued or rendered valid
by a Contracting Party permit a difference from the standards established in
terms of the Convention, whether or not that difference has been filed with the
International Civil Aviation Organisation, the other Contracting Party may,
without prejudice to the rights of the first Contracting Party, request
consultations in accordance with Article 17 with the first Contracting Party with

a view to satisfying itself that the practice in question is acceptable to it.

ARTICLE 8
CUSTOMS DUTIES AND OTHER CHARGES

Aircraft operated on agreed services by a designated airline of a Contracting
Party, as well as their regular equipment, supplies of fuel, lubricants (including
hydraulic fluids), consumable technical supplies, spare parts, aircraft stores
including food, beverages, liquor, tobacco and other products for sale to or
use by passengers, in limited quantities, during the flight, and other items
intended for or used solely in connection with the aviation operation or
servicing, which are on board such aircraft, shall, on entering into the territory .
of the other Contracting Party, be exempt from customs duties, excise duties
and charges: Provided that such equipment, supplies and stores remain on

JAL,
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board the aircraft until they are re-exported or consumed during flight on the

agreed service.

There shall also be exemption from the same national or local duties, fees and
charges, with the exception of charges based on the cost of the service

provided, in respect of-

(a) aircraft stores taken on beard in the territory of a Contracting Party,
within the limits that may be fixed by the appropriate authorities of thé
said Contracting Party, and intended for use on board the aircraft
operated on an international service by a designated airline of the other

Contracting Party;

(b) spare parts (including engines) and regular equipment imported into the
territory of a Contracting Party for the maintenance or repair of aircraft
operating agreed services by the designated airline of the other

Contracting Party;

(c) fuels and lubricants (including hydraulic fluids) destined for the
designated airline of a Contracting Party to supply aircraft operating
agreed services, even when these supplies are to be used on any part
of a journey performed over the territory of the other Contracting Party

in which they have been taken on board; and
(d) baggage and cargo in direct transit.

The items referred to in paragraphs (a), (b), (c) and (d) of sub-Article (2), may

be required to be kept under customs supervision or control.

The regular equipment, as well as spare parts, aircraft stores, supplies of fuel,
lubricants (including hydraulic fluids) and other items referred to in sub-Article
(1) normally retained on board an aircraft operated by a designated airline of a
Contracting Party may be unloaded in the territory of the other Contracting

W ver
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Party only with the approval of the customs authorities of that territory  In

such case, the said items may be placed under the supervision of those
customs authorities until they are re-exported or otherwise disposed of in

accordance with the domestic law of that Contracting Party.

The exemptions provided for in this Article shall be available in situations
where a designated airline of a Contracting Party has entered into
arrangements with another airline or airlines for the loan or transfer in the
territory of the other Contracting Party of the items referred to in sub-Articles
(1) and (2): Provided that such other airline similarly enjoys such exemptions

from the other Contracting Party.

ARTICLE 9
PRINCIPLES GOVERNING THE OPERATION OF AGREED
SERVICES

The designated airlines of each Contracting Party shall be allowed fair and
equitable treatment in order that it may enjoy equal opportunity in the
operation of the agreed service. Each Contracting Party shall take all
appropriate action within its jurisdiction to eliminate all forms of discrimination
and unfair competitive or predatory practices adversely affecting the
competitive position of the designated airlines of the other Contracting Party in

the exercise of its rights and entittements set out in this Agreement.

There shall be no limits on the number of frequencies and capacity offered on
air service linking any intra-African city pair combinations between the
Contracting Parties. Each designated airline(s) shall be allowed to mount and

operate such capacity and frequency as such airline(s) deems appropriate.

Consistent with the rights referred to in sub-Article (3), the Contracting Parties
shall not unilaterally limit the volume of traffic, the type of aircraft to be
operated or the number of flights per week, except for environmental, safety,

technical or other special consideration: Provided that such actions are not
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intended as measures for the protection of the commercial or economic

interests of a designated airline.

Notwithstanding sub-Articles (3) and (4), the Contracting Parties may impose
conditions, limit or refuse the increase of capacity or frequency of a

designated airline: Provided such actions-

(a) are non-discriminatory and applied under uniform conditions to all airlines
and are consistent with Article 15 of the Convention, without discrimination

on the ground of nationality or identity of airlines;
(b) have a limited period of validity,
(c) do not unduly affect the objectives of the Yamoussoukro Decision;
(d) do not unduly distort competition between airlines; and

(e) are not more restricted than necessary in order to relieve the problem and
are not more restrictive than those applied to any other airlines(s) of a

state not party to the Yamoussoukro Decision.

(6) When a Contracting Party considers that intervention in terms of.
sub-Article (4) is necessary, such Contracting Party shall. at least
sixty (60) days before the effective date of such action, notify the
other Contracting Party thereof, providing adequate justification for
the need for such measures so as to allow consultations prior to the
date of entry into force of the measure. Such measure may be
implemented only if within thirty (30) days of its notification, the
other Contracting Party has not indicated the intention to consent to

such measures.
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ARTICLE 10
COMMERCIAL ACTIVITIES

A designated airline of a Contracting Party shall, on a reciprocal basis, be
allowed to establish in the territory of the other Contracting Party offices for

the promotion and sale of air transportation services.

A designated airline of a Contracting Party shall be allowed to bring in and
maintain in the territory of the other Contracting Party its managerial,
commercial, operational and technical staff as it may require in connection
with the provision of air transportation. These staff requirements may, at the
option of a designated airline, be satisfied by its own personnel or by using the
services of any other organisation, company or airline operating in the territory
of the other Contracting Party, and authorised to perform such services in the

territory of that Contracting Party.

A Contracting Party shall grant to any designated airline of the other
Contracting Party the right to engage in the sale of air transportation in its
territory directly and, at the airline's discretion, through its agents. Each
designated airline shall have the right to sell such transportation and any

person shall be free to purchase such transportation in any currency.

Any designated airline of a Contracting Party shall have the right to pay for
local expenses in the territory of the other Contracting Party in local currency,
or in freely convertible currencies: Provided that this accords with local

currency regulations.

The activities referred to in this Article shall be carried out in accordance with

the domestic law in force in the territory of the relevant Contracting Party.
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TARIFFS

In the case of a tariff increase, there shall be no approval required by the
aeronautical authorities of the Contracting Party concerned for a tariff to be
charged by the designated airlines of Contracting Parties for the carriage of
passenger, cargo and mail. The airlines shall in this case file such tariff with
the competent authorities thirty (30) working days before they enter into effect.

This provision is not applicable in the case of lowering of a tariff, which takes

immediate effect according to the will of the airline.

ARTICLE 12
TIMETABLE

A designated airline of a Contracting Party shall submit to the aeronautical
authority of the other Contracting Party for its information, 30 days in advance,
the timetable of its intended services, specifying the frequency, type of aircraft,

configuration and number of seats to be made available to the public.

Any subsequent changes to the approved timetables of a designated airline

shall be submitted to the aeronautical authority of the other Coniracting Party

for its information.

ARTICLE 13
PROVISION OF INFORMATION

The aeronautical authority of a Contracting Party shall, upon request, provide or shall
cause its designated airline(s) to provide the aeronautical authority of the other

Contracting Party with such periodic or other statements of statistics as may be

reasonably required for the purpose of reviewing the operation of the agreed

services, including, but not limited to, statements of statistics related to the traffic
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Contracting Party and other points on the specified routes.

()

ARTICLE 14
TRANSFER OF EARNINGS

Subject to its applicable domestic law, each Contracting Party grants to the
designated airline of the other Contracting Party the right of free transfer of the
excess of receipts over expenditure earned by such designated airline in the
territory of such Contracting Party in connection with the carriage of
passengers, baggage, cargo and mail, as well as from any other activities
related to air transport that may be permitted under domestic law. Such
transfers shall be effected at the rate of exchange in accordance with the
domestic law applicable in the respective countries governing current
payments, but where there is no official exchange rate such transfers shall be

effected at the prevailing foreign exchange market rate for current payments.

In the event that the form of payment between the Contracting Parties ié

governed by a special agreement, such an agreement shall apply.

ARTICLE 15
USER CHARGES

Each Contracting Party shall endeavour to ensure that user charges impos‘éd
or permitted to be imposed by its competent authorities on a designated airline
of the other Contracting Party are just‘"and reasonable. These charges shall

be based on sound economic principles.

Neither Contracting Party shall impose or permit to be imposed on the
designated airline of the other Contracting Party user charges higher than
those imposed on its own designated airline operating similar international air

services using similar aircraft and associated facilities and services.
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Each Contracting Party shall encourage consultations between its responsible
charging bodies and the designated airline using the facilities and services.
Where practicable, such consultations should be through the appropriate

representative airline organisation.

Reasonable advance notice shall, whenever possible, be given to the
designated airline of any proposals for changes to charges referred to in this
Article, together with relevant supporting information and data, to enable it to

express and have its views taken into account before any changes are made.

ARTICLE 16
AVIATION SECURITY

Consistent with their rights and obligations under international law binding on
the Contracting Parties, the Contracting Parties affirm that their obligation to
protect, in their mutual relationship, the security of civil aviation against acts of

unlawful interference, forms an integral part of this Agreement.

Subject to applicable domestic law and without derogating from the generality
of their rights and obligations in terms of international law, the Contracting
Parties shall in particular act in conformity with the provisions of the
Convention on Offences and Certain Other Acts Committed on Board Aircraft,
opened for signature at Tokyo on 14 September 1963; the Convention for the
Suppression of Unlawful Seizure of Aircraft, opened for signature at The
Hague on 16 December 1970; the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, opened for signature at Montreal on
23 September 1971; and any other multilateral agreement governing civil

aviation security binding upon both Contracting Parties.

The Contracting Parties shall provide upon request all necessary assistance to

each other to prevent acts of unlawful seizure of civil aircraft and other
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airports and air navigation facilities, and any other threat to the security of civil

aviation.

The Contracting Parties shall, in their mutual relations, act in conformity with
the aviation security provisions established by the International Civil Aviation
Organisation and designated as Annexes to the Convention on International
Civil Aviation to the extent that such security provisions are applicable to both

Contracting Parties.

The Contracting Parties shall require that operators of aircraft of their registry,
or operators of aircraft who have their principal place of business or
permanent residence in their respective territories, and the operators of
airports in their respective territories, act in conformity with such aviation

security provisions as are applicable to both Contracting Parties.

Each Contracting Party agrees that its operators of aircraft shall be required to
observe the aviation security provisions referred to in sub-Article (4) applied by
the other Contracting Party for entry into, sojourn in, or departure from the
territory of that other Contracting Party. Each Contracting Party shall ensure
that adequate measures are effectively applied within its territory to protect the
aircraft and to apply security controls to passengers, crew, carry-on items
baggage, cargo and aircraft stores prior to and during boarding or loading.
Each Contracting Party shall give positive consideration to any request from
the other Contracting Party for reasonable special security measures in its

territory to meet a particular threat to civil aviation.

If an incident or threat of an incident of unlawful seizure of civil aircraft or other
unlawful act against the safety of such aircraft, their passengers and crew,
airports and air navigation facilities occurs, the Contracting Parties shall assist
each other by facilitating communications and other appropriate measures

intended to terminate such incident or threat as rapidly as possible

N2
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commensurate with minimum risk to life
Each Contracting Party shall take such measures as it may find practicable to
ensure that an aircraft of the other Contracting Party, subjected to an act of
unlawful seizure or any other act of unlawful interference, which is on the
ground in its territory, is detained thereon unless its departure is necessitated
by the overriding duty to protect the lives of its crew and passengers.
Wherever practicable, such measures shall be taken on the basis of

consultations with the other Contracting Party.

If a Contracting Party has reasonable grounds to believe that the other
Contracting Party has departed from the provisions of this Article, the
aeronautical authority of the first Contracting Party may request immediate
consultations with the aeronautical authority of the other Contracting Party.
Failure to reach a satisfactory agreement within (15) fifteen days from the date
of such request shall constitute grounds for the application of sub-Article (1)-of
Article 4. If required by an emergency, a Contracting Party may take action in
terms of Article 4 prior to the expiry of fifteen (15) days. Any action taken in
accordance with this sub-Article shall be discontinued upon compliance by the

other Contracting Party with the security provisions of this Article.

ARTICLE 17
CONSULTATIONS

Either Contracting Party may at any time request consultations on thie
implementation, interpretation, application, amendment of, or compliance with

this Agreement.

Subject to Articles 5 and 16 such consultations, which may be through
discussion or correspondence, shall begin within a period of sixty (60) days of

the date of receipt of such a request, unless otherwise mutually decided.

N2
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ARTICILE AR

AMENDMENT OF AGREEMENT

If either of the Contracting Parties considers it desirable to amend any
provision of this Agreement, such amendment shall be agreed upon in
accordance with the provisions of Article 17 and shall be effected by an
Exchange of Notes, through the diplomatic channel, and shall come into effect
on the date on which each Contracting Party has notified the other of its
compliance with the constitutional requirements necessary for the

implementation of the relevant amendment.

Notwithstanding the provisions of sub-Article (1), amendments to the Annex to
this Agreement may be agreed upon directly by the aeronautical authority of
the Contracting Parties. Such amendments shall apply from the date they
have been agreed upon and enter into force when confirmed by both

Contracting Parties through the diplomatic channel.

This Agreement shall, mutatis mutandis, be deemed to have been amended
by those provisions of any international convention or multilateral agreement

that may become binding on both Contracting Parties.

ARTICLE 19
SETTLEMENT OF DISPUTES

If any dispute arises between the Contracting Parties relating to the
interpretation or implementation of this Agreement, the Contracting Parties

shall in the first place endeavour to settle such dispute by negotiation.
If the Contracting Parties fail to reach a settlement by negotiation, they may

agree to refer the dispute to some competent and independent person or body

for mediation.
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dispute shall, at the request of either Contracting Party, be submitted for

decision to a tribunal of three arbitrators.

Each Contracting Party shall appoint one arbitrator and the third arbitrator, to
be jointly appointed by the two arbitrators so appointed, shall act as President

of the tribunal.

Each Contracting Party shall appoint its arbitrator within a period of sixty (60)
days from the date of receipt of a notice by either Contracting Party from the
other, through the diplomatic channel, requesting arbitration of the dispute by
such a tribunal and the third arbitrator, who shall be a national of a third State,

shall be appointed within a further period of sixty (60) days.

If either Contracting Party fails to appoint an arbitrator within the period
specified, or if the third arbitrator is not appointed within the period specified;
the President of the Council of the International Civil Aviation Organisation
may be requested by either Contracting Party to appoint an arbitrator or
arbitrators, as the case may be: Provided that the President is not a national of
either Contracting Party, in which case the Vice President of that Council may
be so requested. In such a case, the arbitrator or arbitrators appointed by the
said President or Vice President, as the case may be, shall not be nationals or

permanent residents of the respective States of the Contracting Parties.

The tribunal shall determine the limits of its jurisdiction in accordance with this

Agreement and shall establish its own procedure.

Subject to the final decision of the tribunal, the Contracting Parties shall bear

in equal proportion the interim costs of arbitration.

The Contracting Parties shall comply with any provisional ruling and the final

decision of the tribunal.
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If, and for as long as, a Contracting Party fails to comply with a decision
contemplated in sub-Article (6), the other Contracting Party may limit, suspend

or revoke any rights or privileges which it has granted in terms of this

Agreement to the Contracting Party in default.

ARTICLE 20
REGISTRATION OF AGREEMENT AND AMENDMENTS

The Contracting Parties shall submit this Agreement and any subsequent
amendments thereto to the International Civil Aviation Organisation for registration.

ARTICLE 21
TERMINATION OF AGREEMENT

Either Contracting Party may at any time from the entry into force of this
Agreement give notice in writing through the diplomatic channel to the other
Contracting Party of its decision to terminate this Agreement. Such notice
shall be communicated simultaneously to the International Civil Aviation
Organisation. The Agreement shall terminate one (1) year after the date of
receipt of the notice by the other Contracting Party unless the notice to

terminate is withdrawn by agreement before the expiry of this period.

In default of acknowledgement of receipt of a notice of termination by the other
Contracting Party, the notice shall be deemed to have been received fourteen
(14) days after the date on which the International Civil Aviation Organisation

acknowledged receipt thereof unless the notice to terminate is withdrawn by

agreement before the expiry of this period.

e
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ENTRY INTO FORCE

This Agreement shall enter into force on the date on which both Contracting Parties
have notified each other in writing through the diplomatic channel, of their compliance
with the constitutional requirements necessary for the implementation thereof. The

date of entry into force shall be the date of the last notification.

IN WITNESS WHEREOF, the undersigned, being duly authorised thereto by their
respective Governments, have signed and sealed this Agreement in two originals in

the English language.

DONE at ........coooiiiiiii onthis ... dayiorl .. .
FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
REPUBLIC OF SOUTH AFRICA REPUBLIC OF KENYA

VEN
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ANNEX
ROUTE SCHEDULE
For the designated airline(s) of the Republic of Kenya
Point(s) of Origin Intermediate Point(s) in the Point(s) Beyond
Point(s) Republic of Kenya
Points in the Any points Any points Any points
Republic of South
Africa
For the designated airline(s) of the Republic of South Africa
Point(s) of Origin Intermediate Point(s) in the Point(s) Beyond
Point(s) Republic of South
Africa
Points in the Any points Any points Any points
Republic of Kenya
Notes
1. Any point on the above routes may, at the option of the airline concerned, be

omitted on any or all flights:

terminates in the territory of the country designating the airline.

Provided that any service either begins or
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BILATERAL AIR SERVICES

AGREEMENT

BETWEEN

THE GOVERNMENT OF

THE REPUBLIC OF KENYA

AND

THE GOVERNMENT OF

THE REPUBLIC OF BOTSWANA



PREAMBLE
- The Government of the Republic of Kenya and the Government of the Republic of
Botswana (hereinafter jointly referred to as the "Contracting Parties" and in the singular

as a "Contracting Party");

BEING parties to:
The Yamoussoukro Declaration on a New African Air Transport Policy adopted on 7

October 2008:

The Yamoussoukro Decision relating to the implementation of the Yamoussoukro
Declaration concerning the liberalisation of Access to Air Transportation markets in
Africa on 14 November 1999 as endorsed by the organisation of African unity (OAU)
Heads of States in July 2000: and

The Convention on International Civil Aviation opened for signature at Chicago on the
seventh day of December 1944

ACKNOWLEDGING the importance of air transportation as a means of creating and
preserving friendship, understanding and co-operation between the peoples of the two

countries;
DESIRING to contribute to the progress of international civil aviation:

DESIRING to conclude an Agreement for the purpose of establishing air services
between and beyond their respective territories:

HEREBY AGREE as follows:
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ARTICLE 1
DEFINITIONS

In this Agreement, unless the context otherwise indicates -

‘Abuja Treaty”

"Aeronautical Authority"

5
¥ty
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"Agreed Services"

"Agreement"

“Airline” and "Air Service"

means the Treaty Establishing the African Economic
Community adopted at Abuja, Nigeria on the 3¢ day
of June 1991 and which entered into force on 12
May 1994;

means in the case of the Republic of Kenya the
Cabinet Secretary in Charge of Civil Aviation and  in
the case of the Republic of Botswana, the Minister
responsible for civil aviation or in either case any
person or body authorised to perform any particular

function provided for iri this Agreement,

means a scheduled international air service on the
routes specified in the Annex to this Agreement for
the transport of passengers, baggage, cargo and
mail in accordance with agreed capacity
entitlements;

means this Agreement, the Annex thereto and any
amendments to the Agreement or to the Annex:

have their meanings respectively assigned to them
in Article 96 of the Convention;

/
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"Convention"”

"Designated airline"

"International Air Service"

“Regular equipment"

“Spare part"

means the Convention on International Civil
Aviation, adopted on 4" April 1947 and includes -

any Annex or any amendment thereto adopted in
terms of Article 90 of the Convention, in so far as
such Annex or amendment is binding on the

Contracting Parties; and

any amendment which has entered into force in
terms of Article 94(a) of the Convention and has
been ratified by the Contracting Parties in terms of
their applicable domestic law;

means one or more airlines designated and
authorised in accordance with Article 3 of this

Agreement,

has its meaning assigned to it in Article 96 of the

Convention;

means an article, other than stores and spare parts
of a removable nature, for use on board an aircraft
during flight, including first aid and survival

equipment;

means an article of a repair or replacement nature

for incorporation in an aircraft;



"Specified route"

"Tariff"

"Territory'z'"”
,‘} B

"Usér charge"

“Yamoussoukro Decision”

means a route specified in the Annex to this
Agreement;

means the prices to be charged for the carriage of
passengers, baggage and cargo and the conditions
under which those prices apply, including prices and
conditions of agency and other auxiliary services,
but excluding remuneration and conditions for

carriage of mail;

in relation to a State has the meaning assigned to it
in Article 2 of the Convention;

means a charge made to airlines for the provision
for aircraft, their crews and passengers of airport
and air navigation facilities, including related

services and facilities: and

means the “Decision Relating to the Implementation
of the Yamoussoukro Declaration Concerning the
Liberalisation of Access to Air Transport Markets in
Africa” adopted by the Assembly of Heads of States
and Government in Lome, Togo, on 12 July 2000.

h



(1)

(2)

(3)

(4)

(5)

ARTICLE 2
GRANT OF RIGHTS

Each Contracting Party shall grant to the other Contracting Party the rights
provided for in this Agreement to enable its designated airline to establish and
operate international air services on the routes specified in the Annex.

Subject to the provisions of this Agreement, the designated airline of each

Contracting Party shall have the right-

(@)  tofly across the Territory of the other Contracting Party without landing;
(b)  to make stops in that Territory for non-traffic purposes; and

(c)  to land in the Territory of the other Contracting Party for the purpose of
taking on board and discharging traffic in passengers, baggage, cargo

and mail while operating an agreed service

The designated airlines may exercise unrestricted 5 freedom traffic rights at

Intra-African points in accordance with the Yamoussoukro Decision.

The Airlines of each Contracting Party, other than those designated in terms of
Article 3, shall also have the rights provided for in paragraphs (a) and (b) of sub-
Article (2).

Nothing in sub-Article (2) shall confer on a designated Airline of a Contracting
Party the right of taking on board in the Territory of the other Contracting Party,
passengers, baggage, cargo and mail, carried for remuneration or hire and
destined for another point in the Territory of the other Contracting Party.

6
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If because of armed conflict, politicel disturbances or developments, or special
and unusual circumstances, a designated airline of a Contracting Party is
unable to opekate a service on its normal routes, the other Contracting Party
shall use its best efforts to facilitate the continued operation of such service
through appropriate temporary rearrangements of such routes, including the

temporary granting of alternative rights, as mutually agreed by the Contracting

Parties.

ARTICLE 3
DESIGNATION AND OPERATING AUTHORISATION
Each Contracting Party shall have the right to designate in writing, through the
diplomatic channel, to the other Contracting Party, one or more airlines to
operate the agreed services on the specified routes and to revoke or alter in
writing through the diplomatic channel, any designation of an airline.
The agreed services may begin at any time, in whole or in part, but not before-

(a)  the Contracting Party to whom the rights have been granted shall he

designated an airline for the specified route pursuant to sub-Articie (1).

(b)  the Contracting Party granting the rights shall have given, with the least
possible delay and subject to Article 4, the appropriate operating
authorisation to the airline concerned; and

(c) atimetable has been filed in accordance with Article 12.

For the purpose of granting the appropriate operating authorisation provided for
in sub-Article (2), the Aeronautical Authority of a Contracting Party may require
the designated airline of the other Contracting Party to satisfy them that it is
qualified to fulfil the conditions prescribed under the domestic law in force in

their respective countries normally applied to the operation of international air
7
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services by such authorities in conformity with the provisions of the Convention
and eligibility criteria as defined in the Yamoussoukro Decision.

ARTICLE 4
REVOCATION AND LIMITATION OF AUTHORISATION
The Aeronautical Authority of a Contracting Party shall, in respect of a
designated airline of the other Contracting Party, have the right to withhold the
authorisation referred to in Article 3, to revoke or suspend such authorisation or

impose conditions, temporarily or permanently at any time in the event-

(a) of failure by such airline to qualify in terms of or to comply with the domestic
laws in force in their respective countries normally applied by the
Aeronautical Authority of the Contracting Party in conformity with the
Convention and eligibility criteria as defined in the Yamoussoukro

Decision.;

(b) that the Aeronautical Authorities of the first Contracting Party are not
satisfied that the said airline is incorporated and has its principal place of
business in the Territory of the Contracting Party designating it, and holds
appropriate operating authorisation issued by the Contracting Party

designating the airline; or

(c) that such airline fails to operate in accordance with the conditions
prescribed in this Agreement and the international undertakings of the
Contracting Parties.

Unless immediate action is essential to prevent further infringement of the laws

referred to above, the rights enumerated in sub-Article (1) shall be exercised

only after consultations in accordance with Article 17 with the Aeronautical

Authority of the other Contracting Party.
8



ARTICLE 5
AVIATION SAFETY

(1)  AContracting Party may request consultations at any time concerning the safety
standards maintained by the other Contracting Party relating to aeronautical
facilities, aircrew, aircraft and the operation of aircraft. Such consultations shall

take place within thirty (30) days of such request.

(2) If, following such consultations, a Contracting Party finds that the other Contracting
Party does not effectively maintain and administer safety standards in the areas
referred to above which are at least equal to the minimum standards established
at that time pursuant to the Convention, the first Contracting Party shall notify the
other Contracting Party of those findings and the steps considered necessary to
conform with those minimum standards. The Contracting Parties shall agree on a
suitable period for the implementation of the appropriate corrective action. The first
Cohtracting ‘Pa‘rty is at liberty to offer any assistance if its resources permit.

(3) Failure to take appropriate action within the agreed corrective neriod. or such
longer period as may be agreed upon, shall be grounds for the application of Article
4,

(4) Notwithstanding the obligations mentioned in Article 33 of the Convention, it is
‘agreed that any aircraft operated by the designated airline of one Contracting Party
on servi,ces_td or from the Territory of the other Contracting Party, may, while within
the Territory of thej other Contracting Party, be subject to an examination by the
authorised représentative of that Contracting Party. The purpose of such
examination shall include the verification of the validity of the aircraft documents
and those of its crew and the apparent condition of the aircraft and its equipment
(hereinafter referred as ‘ramp inspection”), provided this does not lead to

unreasonable delay.
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If any such ramp inspection or series of ramp inspections gives rise to serious

concerns that-

(a) an aircraft or the operation of an aircraft does not comply with the
minimum standards established at that time pursuant to the Convention:

or

(b) there is a lack of effective maintenance and administration of safety
standards established at that time pursuant to the Convention.

the Contracting Party carrying out the ramp inspection shall, for the purposes of
Article 33 of the Convention, be free to conclude that the requirements under
which the certificate or licences in respect of that aircraft or in respect of the
crew of that aircraft had been issued or rendered valid, or that the requirements
under which that aircraft is operated, are not equal to or above the minimum
standards established pursuant to the Convention.

In the event that access for the purpose of undertaking a ramp inspection of an
aircraft operated by the designated airline of one Contracting Party in
accordance with sub-Article 4 above is denied by the representatives of that
designated airline, the other Contracting Party may infer that serious concerns
of the type referred to in sub-Article 5 above arise and draw conclusions referred
to in that sub-Article.

Each Contracting Party reserves the right to immediately suspend or vary the
operating authorisation of a designated airline of the other Contracting Party in
the event the first Contracting Party concludes, whether as a result of a ramp
inspection or consultation, that immediate action is essential to the safety of

airline operation.

10
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Any action by one Contracting Party in accordance with sub-Articles (3) and (7)
above, shall be discontinued upon compliance by the other Contracting Party
with the safety provisions of this Article.

ARTICLE 6
APPLICATION OF DOMESTIC LAW
The domestic law in force in the Territory of a Contracting Party relating to the
admission to, sojourn in, or departure from its Territory of aircraft engaged in
international air services, or to the operation and navigation of such aircraft,
shall be applied to the aircraft of a designated airline of the other Contracting
Party upon i;s entry into, de{parture from and while within the Territory of the first

Contracting Party.

The domestic law in force in the Territory of a Contracting Party relating to the
admission to, sojourn in, and departure from its Territory of passengers,
baggage, crew, cargo or mail of aircraft, including laws and regulations relating
to entry, clearance, aviation security, immigration, passports, customs,
quarantine and sanitary measures, or in the case of mail, postal laws and
regulations, shall be complied with by or on behalf of such passengers,
baggage, crew, cargo or mail of the designated airline of the other Contracting
Party upon entrance into or departure from and while within the Territory of the
first Contracting Party.

e (0): Passengers, baggage, cargo and mail in direct transit across the Territory of

~ either Contractj‘ng‘Party and not leaving the area of the airport reserved for such

purposes shall, éxdept in respect of security measures, narcotics control or in
special circumstances, be subject to no more than a simplified control.
11
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Neither Contracting Party may grant any preference to its own or any other
airline over the designated airline of the other Contracting Party in the
application of domestic law referred to in this Article.

ARTICLE 7
RECOGNITION OF CERTIFICATES AND LICENCES

A certificate of airworthiness, a certificate of competency and any licence
issued, or rendered valid by a Contracting Party and which is still in force, shall
be recognised as valid by the other Contracting Party for the purpose of
operating the agreed services: Provided that such a certificate or licence was
issued or rendered valid pursuant to, and in conformity with, the minimum
standards established in terms of the Convention: Provided further that each
Contracting Party reserves the right to refuse to recognise, for the purpose of
flights undertak_en pursuant to rights granted under Article 2(2), any certificate
of competency and ény licence granted to its own nationals by another State.

If the privileges or conditions of a licence or certificate issued or rendered valid
by a Contracting Party permit a difference from the standards established in
terms of the Convention, whether or not that difference has been filed with the
International Civil Aviation Organisation, the other Contracting Party may,
without prejudice to the rights of the first Contracting Party, request
consultations in accordance with Article 17 of this Agreement with the first
Contracting Party with a view to satisfying itself that the practice in question is

acceptable to it.
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ARTICLE 8
CUSTOMS DUTIES AND OTHER CHARGES

Aircraft operated on agreed services by a designated airline of a Contracting
Party, as well as their regular equipment, supplies of fuel, lubricants (including
hydraulic fluids), consumable technical supplies, spare parts, aircraft stores
including food, beverages, liquor, tobacco and other products for sale to or use
by passengers, in limited quantities, during the flight, and other items intended
for or used solely in connection with the aviation operation or servicing, which
are on board S,UC_” aircraft, shall, on entering into the Territory of the other
Contracting Party, be éxempt from customs duties, excise duties and charges:
Provided that such equipment, supplies and stores remain on board the aircraft
until they are re-exported or consumed during flight on the agreed service.

There shall also be exemption from the same national or local duties, fees and
charges, with the exception of charges based on the cost of the cervice

provided, in respect of-

(@)  aircraft stores taken on board in the Territory of a Contracting Party,
within the limits that may be fixed by the appropriate authorities of the
said Contracting Party, and intended for use on board the aircraft
operated on an intérnational service by a designated airline of the other
Contracting Party;

(b)  spare parts (including engines) and regular equipment imported into the
Territory of a Contracting Party for the maintenance or repair of aircraft
operating agreed services by the designated airline of the other
Contracting Party;

L7
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(c) fuels and lubricants (including hydraulic fluids) destined for the
designated airline of a Contracting Party to supply aircraft operating
agreed services, even when these supplies are to be used on any part of
a journey performed over the Territory of the other Contracting Party in
which they have been taken on board; and

(d)  baggage and cargo in direct transit.

The items referred to in paragraphs (a), (b), (c) and (d) of sub-Article (2), may
be required to be kept under customs supervision or control.

The regular equipment, as well as spare parts, aircraft stores, supplies of fuel,
Iubricénts (ihcluding hydraulic fluids) and other items referred to in sub-Article
(1) Hbrmaliy retained on board an aircraft operated by a designated airline of a
Contracting Party may be unloaded in the Territory of the other Contracting
Party only with the approval of the customs authorities of that Territorv. in such
case, the said items may be placed under the supervision of those customs
authorities until they are re-exported or otherwise disposed of in accordance

with the domestic law of that Contracting Party.

(4)The exemptions provided for in this Article shall be available in situations
where a designated airline of a Contracting Party has entered into arrangements
with another airline or airlines for the loan or transfer in the Territory of the other
Contracting Party of the items referred to in sub-Articles (1) and (2): Provided
that such other airline similarly enjoys such exemptions from the other

Contracting Party.
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ARTICLE 9
PRINCIPLES GOVERNING THE OPERATION OF AGREED

SERVICES

The designated airlines of each Contracting Party shall be allowed fair and
equitable treatment in order that it may enjoy equal opportunity in the operation
of the agreed service. Each Contracting Party shall take all appropriate action
within its jurisdiction to eliminate all forms of discrimination and unfair
competitive or predatory practices adversely affecting the competitive position
of the designated airlines of the other Contracting Party in the exercise of its
rights and entitlements as set out in this Agreement and in accordance with the
Institutional and Regulatory texts of the Yamoussoukro Decision.

In operatingv the agreed services the designated airlines of each Contracting
Party shall take into consideration the interests of the designated airlines of the
other Contracting Party so as not to unduly affect the services which the latter

provide on the whole or part of the same routes

There shall be no limits on the number of frequencies and capacity offered on
air service linking any intra-African city per combinations between the
Contracting Parties. Each designated airline(s) shall be allowed to mount and
operate such capacity and frequency as such airline(s) deems appropriate.

Consistent with the rights referred to in sub-Atrticle (3), the Contracting Parties
shall not unilaterally limit the volume of traffic, the type of aircraft to be operated
or the number of flights per week, except for environmental, safety, technical or
other special consideration: Provided that such actions are not intended as
measures for the protection of the commercial or economic interests of a

designated airline.

15
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Notwithstanding sub-Articles (3) and (4), the Contracting Parties may impose
conditions, limit or refuse the increase of capacity or frequency of a designated

airline; Provided such actions-

(a) are non-discriminatory and applied under uniform conditions to all airlines
and are consistent with Article 15 of the Convention, without discrimination

on the ground of nationality or identity of airlines:;
(b) have a limited period of validity;
(c) do not unduly affect the objectives of the Yamoussoukro Decision:
(d) do not unduly distort competition between airlines: and

(e) are not more restricted than necessary in order to relieve the problem and
are not more restrictive than those applied to any other airlines(s) of 2 state

not party to the Yamoussoukro Decision.

(6)When a Contracting Party considers that intervention in terms of sub-Article
(4) is necessary, such Contracting Party shall, at least sixty (60) days before the
effective date of such action, notify the other Contracting Party thereof,
providing adequate justification for the need for such measures so as to allow
consultations prior to the date of entry into force of the measure. Such measure
may be implemented only if within thirty (30) days of its notification, the other
Contraﬁtirig Party has not indicated the intention to consent to such measures.

16
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ARTICLE 10

COMMERCIAL ACTIVITIES

A designated airline of a Contracting Party shall, on a reciprocal basis, be
allowed to establish in the Territory of the other Contracting Party offices for the

promotion and sale of air transportation services.

A designated airline of a Contracting Party shall be allowed to bring in and
maintain in the Territory of the other Contracting Party its managerial,
commercial, operational and technical staff as it may require in connection with
the provision of air transportation in accordance of the laws of the other
Contracting Party. These staff requirements may, at the option of a designated
airline, be satisfied by its own personnel or by using the services of any other
organisétion. company or airline operating in the Territory of the other
Contracting Party, and authorised to perform such services in the Territory of

that Contracting Party

A Contracting Party shall grant to any designated airline of the other Contracting
Party the right to engage in the sale of air transportation in its Territory directly
and, at the airline's discretion, through its agents. Each designated airline shall
have the right to sell such transportation and any person shall be free to

purchase such transportation in any currency.

(4)Any designated airline of a Contracting Party shall have the right to pay for
local expenses in the Térritory of the other Contracting Party in local currency,
orin freely convertible currencies: Provided that this accords with local currency

regulations.

17
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The activities referred to in this Article shall be carried out in accordance with
the domestic law in force in the Territory of the relevant Contracting Party

ARTICLE 11
TARIFFS

In the case of a tariff increase, there shall be no approval required by the
aeronautical authorities of the Contracting Party concerned for a tariff to be
charged by the designated airlines of Contracting Parties for the carriage of
passenger, cargo and mail. The airlines shall in this case file such tariff with the
compétent authorities thirty (30) working days before they enter into effect.
Thié provision is not applicable in the case of lowering of a tariff, which takes
immediate effect according to the will of the airline.

ARTICLE 12
TIMETABLE

A designated airline of a Contracting Party shall submit to the Aeronautical
Authority of the other Contracting Party for its information, thirty (30) days in
advance, the timetable of its intended services, specifying the frequency, type
of aircraft, configuration and number of seats to be made available to the public.

(2) Any subsequent changes to the approved timetables of a designated airline

shall be submitted to the Aeronautical Authority of the other Contracting Party

for its information.



ARTICLE 13

PROVISION OF INFORMATION

The Aeronautical Authority of a Contracting Party shall, upon request, provide or shall
cause its designated airline(s) to provide the Aeronautical Authority of the other

Contracting Party with such periodic or other statements of statistics as may be
reasonably required for the purpose of reviewing the operation of the agreed services,
including, but not limited to, statements of statistics related to the traffic carried by its
designated airline(s) between points in the Territory of the other Contracting Party and

(1)

(2)

‘other points on the specified routes.

ARTICLE 14
TAXATION AND TRAN_SFE_R OF EARNINGS
Where a special agreement for the avoidance of double taxation with respect to
taxes on income and on capital exists between the Contracting Parties the

provisions of the latter shall prevail.

Subject to its applicable domestic law, each Contracting Party grants to the
designated airline of the other Contracting Party the right of free transfer of the
excess of receipts over expenditure earned by such designated airline in the
Territory of such Contracting Party in connection with the carriage of
passengers, baggage, cargo and mail, as well as from any other activities
related to air t_rgnspdrt that may be permitted under domestic law. Such
transfers shall be effected at the rate of exchange in accordance with the
domestic law applicable in the respective countries governing current payments,
but where there is no official exchange rate such transfers shall be effected at
the prevaiiing foreign exchange market rate for current payments.
19
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In the event that the form of payment between the Contracting Parties is
governed by a special agreement, such an agreement shall apply.

ARTICLE 15
USER CHARGES

Each Contracting Party shall endeavour to ensure that user charges imposed
or permitted to be imposed by its competent authorities on a designated airline
of the other Contracting Party are just and reasonable. These charges shall be

based on sound economic principles.

Neither Contracting Party shall impose or permit to be imposed on the
designated airline of the other Contracting Party user charges higher than those
imposed on its own designated airline operating similar international air services

using similar aircraft and associated facilities and services.

Each Contracting Party shall encourage consultations between its responsible
charging bodies and the designated airline using the facilities and services.
Where practicable, such consultations should be through the appropriate

representative airline organisation.

Reasonable advance notice shall, whenever possible, be given to the
designated airline of any proposals for changes to charges referred to in this
Article, together with relevant supporting information and data, to enable it to
express and have its views taken into account before any changes are made.

T g ase
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ARTICLE 16
AVIATION SECURITY

Consistent with their rights and obligations under international law binding on
the Contracting Parties, the Contracting Parties affirm that their obligation to
protect, in their mutual relationship, the security of civil aviation against acts of
unlawful interference, forms an integral part of this Agreement.

Subject to applicable domestic law and without derogating from the generality
of their rights and obligations in terms of international law, the Contracting
Pames shall in particular act in conformity with the provisions of the Convention
on Offences and Certain Other Acts Committed on Board Aircraft, opened for
signature at Tokyo on 14 September 1963; the Convention for the Suppression
of Unlawful Seizure of Aircraft, opened for signature at The Hague on 16
December 1970; the Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation, opened for signature at Montreal on 23 September
1971 and any other multilateral agreement governing civil aviation security

binding upon both Contracting Parties

The Contracting Parties shall provide upon request, all necessary assistance to
each other to prevent acts of unlawful seizure of civil aircraft and other unlawful
acts against the safety of such aircraft, their passengers and crew, airports and
air navigation facilities, and any other threat to the security of civil aviation.

The Contracting Parties shall, in their mutual relations, act in conformity with the
aviation security provisions established by the International Civil Aviation
Organisation and designated as Annexes to the Convention on International
Civil Aviation to the extent that such security provisions are applicable to both
Contracting Parties.

21
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The Contracting Parties shall require that operators of aircraft of their registry,
or operators of aircraft who have their principal place of business or permanent
residence in their respective territories, and the operators of airports in their
respective territories, act in conformity with such aviation security provisions as

are applicable to both Contracting Parties.

Each Contracting Party agrees that its operators of aircraft shall be required to
observe the aviation security provisions referred to in sub-Article (4) applied by
the other Contracting Party for entry into, sojourn in, or departure from the
Territory of that other Contracting Party. Each Contracting Party shall ensure
that adequate measures are effectively applied within its Territory to protect the
aircraft and to apply security controls to passengers, crew, carry-on items,
baggage, cargo and aircraft stores prior to and during boarding or loading. Each
Contracting Party shall give positive consideration to any request from the other
Contracting Party for reasonable special security measures in its Territory to

meet a particular threat to civil aviation.

If an incident or threat of an incident of unlawful seizure of civil aircraft or other
unlawful act against the safety of such aircraft, their passengers and crew,
airports and air navigation facilities occurs, the Contracting Parties shall assist
each other by facilitating communications and other appropriate measures
intended to terminate such incident or threat as rapidly as possible

commensurate with minimurn risk to life.

Each Contracting Party shall take such measures as it may find practicable to
ensure that an aircraft of the other Contracting Party, subjected to an act of

unlawful seizure or any other act of unlawful interference, which is on the ground
22
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in its Territory, is detained thereon unless its departure is necessitated by the
overriding duty to protect the lives of its crew and passengers. Wherever
_practicable, such measures shall be taken on the basis of consultations with the
other Contracting Party.

If a Contracting Party has reasonable grounds to believe that the other
Contracting Party has departed from the provisions of this Article, the
Aeronautical Authority of the first Contracting Party may request immediate
consultations with the Aeronautical Authority of the other Contracting Party.
Failure to reach a satisfactory agreement within (15) fifteen days from the date
of such request shall constitute grounds for the application of sub-Article (1) of

w=Article 4. If required by an emergency, a Contracting Party may take action in

terms of Article 4 prior to the expiry of fifteen (15) days. Any action taken in

waccordance with this sub-Article shall be discontinued upon compliance by the

. other Contracting Party with the security provisions of this Article.

ARTICLE 17
CONSULTATIONS

Either Contracting Party may at any time request consultations on the
implementation, interpretation, application, amendment of, or compliance with
this Agreement.

Subject to Articles 5 and 16 such consultations, which may be through

discussion or correspondence, shall begin within a period of sixty (60) days of
the date of receipt of such a request, unless otherwise mutually agreed.

23
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ARTICLE 18
AMENDMENT OF AGREEMENT

If either of the Contracting Parties considers it desirable to amend any provision
of this Agreement, such amendment shall be agreed upon in accordance with
the provisions of Article 17 and shall be effected by an Exchange of Notes,
through the diplomatic channel, and shall come into effect on the date on which
each Contracting Party has notified the other of its compliance with the
constitutional requirements necessary for the implementation of the relevant

amendment.

Notwithstanding the provisions of sub-Article (1), amendments to the Annex to
this Agreement may be agreed upon directly by the Aeronautical Authority of
the Contracting Parties. Such amendments shall apply from the date they have
been agreed upon and enter into force when confirmed by both Contracting

Parties through the diplematic channel

This Agreement shall, mutatis mutandis, be deemed to have been amendad by
those provisions of any international convention or multilateral agreement that

may become binding on both Contracting Parties.

ARTICLE 19
SETTLEMENT OF DISPUTES

If any dispute arises between the Contracting Parties relating to the
interpretation or implementation of this Agreement, the Contracting Parties shall
in the first place endeavour to settle such dispute by negotiation.

24
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If the Contracting Parties fail to reach a settlernent by negotiation, they may
agree to refer the dispute to some competent and independent person or body

for mediation.

If settlement is not reached in accordance with sub-Article (1) or (2) the dispute
shall, at the request of either Contracting Party, be submitted for decision to a
tribunal of three arbitrators.

Each Contracting Party shall appoint one arbitrator and the third arbitrator, to
be jointly appointed by the two arbitrators so appointed, shall act as President

of the tribunal.

G

W |

Each Contracting Party shall ‘appoint its arbitrator within a period of sixty (60)
days from the date of recenpt of a notice by either Contracting Party from the

other, through the dlplomanc channel, requesting arbitration of the dispute by

such a tnbunal and the third arbitrator, who shall be a national of a third State,

shall be appomted within a rurther period of sixty (60) days

If either Contracting Party fails to appeint an arbitrator within the period
specified, or if the third arbitrator is not appointed within the period specified,
the President of the Council of the International Civil Aviation Organisation may
be requested by either Contracting Party to appoint an arbitrator or arbitrators,
as the case may be: Provided that the President is not a national of either
Contracting Party, in which case the Vice President of that Council may be so
requested. In such a case, the arbitrator or arbitrators appointed by the said
President or Vice President, as the case may be, shall not be nationals or
permanent residents of the respective States of the Contracting Parties.
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(7)  The tribunal shall determine the limits of its jurisdiction in accordance with this

Agreement and shall establish its own procedure.

(8)  Subject to the final decision of the tribunal, the Contracting Parties shall bear in

equal proportion the interim costs of arbitration.

(9)  The Contracting Parties shall comply with any provisional ruling and the final

decision of the tribunal.

(10) If, and for as long as, a Contracting Party fails to comply with a decision
contemplated in sub-Article (6), the other Contracting Party may limit, suspend
or revoke any rights or privileges which it has granted in terms of this Agreement

to the Contracting Party in default.

ARTICLE 20
REGISTRATION OF AGREEMENT AND AMENDMENTS

The Contracting Parties shall submit this Agreement and any subsequent amendments

thereto to the International Civil Aviation Organisation for registration.
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ARTICLE 21

TERMINATION OF AGREEMENT

Either Contracting Party may at any time from the entry into force of this
Agreement give notice in writing through the diplomatic channel to the other
Contracting Party of its decision to terminate this Agreement. Such notice shall
be communicated simultaneously to the International Civil Aviation
Organisation. The Agreement shall terminate one (1) year after the date of
receipt of the notice by the other Contracting Party unless the notice to terminate
is withdrawn by agreement before the expiry of this period.

Iﬁ,default of acknowledgement of receipt of a notice of termination by the other
Contracting Party, the notice shall be deemed to have been received fourteen
4(1’;4) days after the date on which the International Civil Aviation Organisation
é’éknowledged receipt thereof unless the notice to terminate is withdrawn by

agreement before the expiry of this period:

ARTICLE 22
ENTRY INTO FORCE

This Agreement shall enter into force on the date on which both Contracting Parties
have notified each other in writing through the diplomatic channel, of their compliance
with the constitutional requirements necessary for the implementation thereof. The

date of entry into force shall be the date of the last notification.

ol



IN WITNESS WHEREOF, the undersigned, being duly authorised thereto by their
respective Governments, have signed and sealed this Agreement in two originals in

the English language,

DONE at NAIROBI on this.23™ day of JULY, 2019

FOR THE GOVERNMENT OF THE FOR THE GOVERNMENT OF THE
REPUBLIC OF KENYA REPUBLIC OF BOTSWANA
%) P (‘, :
\ Nl Y A
\\-\..w/' W >
Mr. James Macharia, EGH Dr. Unity Dow
Cabinet Secretary for Transport, Minister of International Affairs and
Infrastructure, Housing, Urban Cooperation

Development and Public Works
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ROUTE SCHEDULE

For the designated airline(s) of the Republic of Botswana

Point(s) of Origin

Intermediate
Point(s)

Point(s) in the
Republic of
Botswana

Point(s) Beyond

Any International
Airport

Any points

Any points

\’.*‘ <
For the designated airline(s) of the Republic of Kenya

: .P&,nt(s) of 'Origih' 'lritermediva'té‘ Point(s) in the Point(s) Beyond
' Point(s) Republic of Kenya
Any points Any International Any points
Airport
Notes
1. Any point on the above routes may, at the option of the airline concerned, be

omitted on any or all flights: Provided that any service either begins or

termi’na”tzes iq':the Terrifo*ry of the country designating the airline.

The designated airlines may exercise unrestricted 5t freedom traffic rights at

intra-African points in accordance with the Yamoussoukro Decision.
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