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List of Abbreviations/ Synonyms
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PREFACE
Mr. Speaker sir,

The Standing Committee on Land, Environment and Natural Resources is established
pursuant to standing order 218(3) of the Standing Orders of the Senate. As set out in
the Second Schedule, the Committee is mandated to consider all matters relating to

lands and settlement, housing, environment, forestry, wildlife, mining, water resource

management and development.

Committee Membership

The Committee comprises of the following Members.

p—

Sen. Paul Mwangi Githiomi, MP Chairperson

Sen. Philip Mpaayei, MP Vice-Chairperson
Sen. George Khaniri, MGH, MP

Sen. Gideon Moi, CBS, MP

Sen. Njeru Ndwiga, EGH, MP

Sen. (Dr.) Lelegwe Ltumbesi, MP

Sen. Issa Juma Boy, MP

Sen. (Arch.) Sylvia Kasanga, MP

RS - L O

Sen. Johnes Mwaruma, MP

At the sitting of the Senate held on 17" February, 2021, Sen. (Dr.) Michael Mbito,
MP, reported to the Senate that a Petition has been submitted through the Clerk,
concerning the alleged illegal alienation of land belonging to Kitale School Primary

by a private developer.

Pursuant to standing order 232(1) and the Second Schedule to the Standing Orders of
the Senate, the Petition was committed to the Standing Committee on Land,

Environment and Natural Resources.

Pursuant to Articles 37 and 119(1) of the Constitution, section 5(2) of the Petition to
Parliament (Procedure) Act and standing order 232 of the Senate Standing Orders, the

Committee is mandated to consider the Petition and respond to the Petitioner within
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the prescribed period.

To enable a judicious disposal of the Petition, the Committee resolved to conduct an
inquiry on the issues raised in the Petition. In this regard the Committee invited the
Petitioner to a meeting of the Committee for the Petitioner to elaborate further on the

issues raised in the Petition and to supply supporting evidence on the same.

The Committee proceeded to invite the Cabinet Secretary, Ministry of Lands and
Physical Planning, the National Land Commission to address respective issues raised

on the Petition.
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submissions and contribution to the resolution of this matter.

Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the Committee, to present this
Report of the Standing Committee on Land, Environment and Natural Resources on
the Petition concerning the alleged illegal alienation of land belonging to Kitale

School Primary by a private developer.

S

Date: 20/8/2021

SEN. MWANGI PAUL GITHIOMI, M.P.
CHAIRPERSON, SENATE STANDING COMMITTEE ON LAND,
ENVIRONMENT AND NATURAL RESOURCES
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CHAPTER 1

INTRODUCTION

At the sitting of the Senate held on 17" February, 2021, Sen. (Dr.) Michael Mbito, MP,

reported to the Senate that a Petition has been submitted through the Clerk, concerning

the alleged illegal alienation of land belonging to Kitale School Primary by a private

developer.

Underlying Constitutional and Statutory Provisions

l.

Article 1(1) and (2) of the constitution of Kenya, reposes all sovereign Power in the

People of Kenya, exercised solely in accordance with the Constitution

Article 1(3) (a) and 1(4) of the Constitution of Kenya delegates sovereign power of
the constitution to inter alia parliament and the legislative assemblies of the county
governments and that the sovereign power of the people is exercised at the national

and county level.

Article 37 of the Constitution provides that every person has a right to present

petitions to public authorities

Article 43 of the Constitution provides for economic and social rights whereby under

Article 1(f) every person has a right to education.

. Article 53 of the Constitution provides for the rights of children, wherein every child

has a right to free and basic compulsory education and under Article 53(2), a child’s

best interests are of paramount importance in every matter concerning the child.

Article 60(1)(b) of the Constitution provides that land in Kenya shall be held, used
and managed in a manner that is unequitable, efficient, productive and sustainable and

according to the principle of security of land rights.
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7. Under Article 60(4) of the Constitution, public land shall not be disposed or
otherwise used except in terms of an Act of Parliament specifying the nature and

terms of that disposal or use.

8. Under Article 62(1) (c) of the Constitution, land transferred to the state by way of

sale, reversion or surrender is public land.

9. Under Article 62(2) of the Constitution, public land shall vest and be held by the
county government in trust for the people resident in the county and shall be

administered by the National Land Commission.

10. Under Article 67(2) of the Constitution, the National Land Commission is mandated

to manage public land on behalf of the national and county governments.

11.Under Article 94(2) of the Constitution, Parliament manifests the diversity of the

nation, represents the will of the people, and exercises their sovereignty.

12. Under Article 96(1), the Senate is mandated to represent the counties, and to protect

the interests of the counties and their governments.

13. Article 119 of the constitution provided that any person has a right to petition

parliament to consider any matter within its authority.

14.Section 12 of the Land Act, 2012 provides for the procedure for allocation of Public
Land.

The complaint

15. This complaint before the Senate concerns the illegal alienation of land belonging to
Kitale School Primary by a private developer, one Nathaniel Tum, who conspired

with the Commissioner of Lands to alienate 10 acres of the school land.
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Background Facts of the Complaint

16. Originally, Kitale School Primary occupied about 55 hectares of land from 1929,

during the colonial period.

17.The land in which the Kitale School primary is situated was allocated to the school
through a letter of reservation LR 24719. The said reservation was designated for an
education institution; specifically, Kitale Primary School. The School has changed
names over time and has also been identified as Kitale School and Kitale Academy

for the last 91 years.

18. The Part Development Plan (PDP) of 1973, was approved by the Kitale Department
of Urban Planning and the Commissioner of Lands; which reserved the said 55

hectares to the school, including all the land so grabbed by Mr. Nathaniel Tum.

19.The School has reserved 30 acres of its land for Kitale School Secondary that was

commissioned in 1994,

20. There is no PDP that shows that a new PDP was generated to replace the PDP issued

to the school in 1973 to legitimize the title issued to Mr. Tum.

21.There is no evidence to demonstrate that the Ministry of Education approved that the
land allotted to the school for educational purposes was partly excised for private use

by Mr. Tum.

22.Between 1974 and 1978, part of the land, being public land, was surrendered for
public use. In particular, 2 hectares of the school land was surrendered to KENHA to

improve the turn-off to the Kitale-Webuye Road.

23.1In 1983, the School applied for allotment of land and title deed.
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24.During this period of applying for an allotment letter, the private developer Mr.
Nathaniel Tum was the Chairman of the PTA at Kitale School Primary and a member

of the BOG. He offered to help in the process of acquiring the title.

25.The private developer, Mr. Nathaniel Tum, was at the time a trustee of the school, the

school PTA and BOG.

26. The District Survey Department surveyed the land and after all statutory requirements
were completed, the school was allotted 41.28 hectares and a title deed issued in

2010.

27.Mr. Nathaniel Tum in breach of trust for the school clandestinely applied for a private
title from the land reserved as public land and was allotted about 4 hectares and issued
with a title deed in 1994. The COL indicated that the land was unalienated and was

government land in issuing the title deed Block 12/132 to Tum.

28.Mr. Tum commenced his illegal alienation of the school property in 1998 whereby he
fenced off part of the school farm that hosted the 4K club demonstration plots and the

environmental club.

29.The Survey Plan that illegally grants Mr. Nathaniel Tum the disputed land has a land
hook which indicates that the ownership of the school and Mr. Tum is the same. The

said hook is illegal as it is not legally possible to have a land hook between private

and public land.

30. At the time of filing this Petition, Mr. Tum is adamant to alienate land belonging to
the school and was on the school land with surveyors ostensibly erecting beacons and

expressing his intention to fence off land grabbed from the school.

31.The Principal of the School, the School PTA, BOG, the local church leadership, the

Kitale School Alumni Society and the school community at large, are seeking redress
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on the matter and threat of encroachment on more land.

32.This Honorable Senate has the mandate to exercise its authority to protect the interests

of county governments and in particular land vesting in county governments.

33.The illegal alienation of the land prejudices the rights of the children pursing their

education in the school and will deny them the right to study.

34.The Senate has the right under its authority as the legislative house representing
counties and county governments to intervene in cases where public land vesting in

county governments is alienated by private developers to private land.

35.The Senate has the delegated authority from the people in exercise of its authority
under Article 96(1) to require the National Land Commission, the body vested with
the mandate to administer public land on behalf of county governments to take action
and recover stolen public land vested in counties. In exercising this power, the Senate
may summon members of the NLC, take evidence and inquire into the actions taken
by the NLC in protecting and administering public land, including actions taken on

petition filed before the NL.C.

THAT

36.The school filed a complaint to the District Survey Department against Mr. Tum’s
infringement on its land; which housed the girls’ dormitory, sewage system near the
boys’ dormitory and site for the tree nursery where Mr. Tum erected a petrol station,
which is on site to date and a resurvey was done. Mr. Tum was issued with a new title
deed Block 12/ 236 to exclude the school facilities, but the sewage pits remained on

the land Mr. Tum had grabbed.

37.The school BOG wrote to the Commissioner of Lands complaining that public land

which they required for expansion for a Secondary School and Tertiary institution had
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been transferred to Mr. Nathaniel Tum. The NLC visited the school in September
2019 and February 2020 but have not taken any substantive action to investigate the

matter.

38.The Kitale School Primary’s complaint was inter-alia premised on the fact that Mr.
Nathaniel Tum had breached his fiduciary duty as a trustee, being the Chairman of

PTA and member of the BOG of the school.

39.1In the year 2010, Hon. James Orengo, the then Minister for Lands, directed that the
land owned by Tum reverts to the Kitale School vide a ministerial order. The
Commissioner of Lands cancelled the title deed earlier issued to Mr. Tum on 10" May

2010 by gazette notice.

40. The Ndungu Land Report also reported the matter and recommended that the land to

revert to the school and public use.

41.1In or around 2013 Tum, once again surreptitiously managed to get another title 12/236
to exclude the area encroaching the dormitories. The school went to court challenging
the title deed by way of Judicial Review and the High Court Judge Justice J Karanja
ruled that the propriety rights of Mr. Tum on the land cannot be taken away by
judicial review and that the pleadings before court were fatal to the suit. He noted that

“the remedy lies elsewhere.”

42.The school, dissatisfied with the decision of the High Court, appealed the ruling and
the Court of Appeal agreed with the High Court that judicial review was not the
remedy whether the title was acquired legally or illegally.

43.In February 2020, the school filed a complaint for the second time to the National
Land Commission. The National Land Commission from Trans-Nzoia County visited

the school in October, 2020 for a fact finding mission but no feedback yet.
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THAT

44.This matter is not pending before any court of law for determination on an issue
concerning the complaint. The only court case filed was Judicial Review, Vide Kitale
= HC JR No. 38 of 2011 matter was decided by the High at Kitale and proceeded to
the Court of Appeal at Eldoret and is fully determined, though on a technicality and
the school is dissatisfied with the decision. No second appeal had been filed in the
Supreme Court.

45.0wing to the Public outcry, EACC visited the school in October, 2020 on a fact
finding mission and have embarked on interrogating the key persons.

46.There is no other complaint filed before any other court, constitutional or legal body

save for the above mentioned.

The Petitioners prayed that:
a) THAT, the senate investigates into the matter and provides a solution on how the said
land can be recovered.

b) Any other recommendation that the Senate may deem necessary on this matter.

Pursuant to standing order 232(1) of the Senate Standing Orders, the Petition was

committed to the Land, Environment and Natural Resources Committee.

| Senate Standing Committee on Land, Environment & Natural Resources



LEGAL BASIS FOR PETITIONS

1. Petitions to the Senate are governed by the Constitution, the Petition to Parliament

(Procedure) Act, No. 22 of 2012 and the Senate Standing Orders.

2. Article 37 of the Constitution provides that every person has the right, peaceably and
unarmed, to assemble, to demonstrate, to picket, and to present petitions to public
authorities while Article 119(1) of the Constitution provides that “every person has a
right to petition Parliament to consider any matter within its authority, including to

enact, amend or repeal any legislation.”

3. Section 5(2) of the Petition to Parliament (Procedure) Act, provides that a petition
that is tabled in Parliament under this Act shall be considered in accordance with the
Standing Orders of the relevant House. In this regard, standing order 232 of the
Senate Standing Orders provides as follows-

232. Committal of Petitions

(1) Every Petition presented or reported pursuant to this Part, shall stand
committed to the relevant Standing Committee.

(2) Whenever a Petition is committed to a Standing Committee, the Committee
shall, in not more than sixty calendar days from the time of reading the prayer,
respond to the petitioner by way of a report addressed to the petitioner or
petitioners and laid on the Table of the Senate and no debate on or in relation
to the report shall be allowed, but the Speaker may, allow comments or

observations in relation to the Petition for not more than thirty Minutes.

4. Standing order 233 requires the Clerk to, within fifteen days of tabling of the report
on a petition under Standing Order 232 (Committal of Petitions), submit a copy of the

report to the petitioner or petitioners.
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CHAPTER 2

CONSIDERATION OF THE PETITION

Approach taken by the Committee

1. In considering the Petition, the Committee observed that it would be important to
verify the facts alleged by the Petitioners. The Committee therefore resolved to

conduct an inquiry on the issues raised in the Petition.

2. In this regard, the Committee received the Petition from the Petitioner through the
House and further met with the Petitioners on several occasions as it met with

stakeholders.

3. Thereafter the Committee invited the Cabinet Secretary, Ministry of Lands and
Physical Planning, the Chairperson of the National Land Commission, and the private
investor accused of alienating the parcel of land, Dr. Nathaniel Tum who appeared

virtually before the Committee.

4. The Committee then conducted a site visit at the school in Kitale, Trans Nzoia County

on 10™ August, 2021.

A. Petitioners Submissions
Vide a letter REF: SEN/DCS/LENR/2/2021/(10) dated 11" March, 2021, the Committee

invited the Petitioners to virtually appear before the Committee on Friday, 26" March,

2021 who thereafter appeared and defended their Petition.

B. Responses by the Cabinet Secretary, Ministry of Lands and Physical

Planning
Prior to 1990, the Government reserved land for public institutions through letters of

reservation. A letter of reservation was issued for un-surveyed plot. Later, the

Government began reserving land for public institutions by issuing letters of allotment.
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We have not been able to trace the letter of reservation issued to Kitale Primary School.
A letter Ref. DURP/10/1/161 dated September 14, 1973 signed by the then Director of
Urban and Rural Physical Planning addressed to the school indicates that approximately
55 Hectares was reserved for the school (Annexe 2). The Kitale Town Development Plan

(DP) of 1973 shows the reservation for Kitale Primary School marked as 2, (Annexe 3).

From our records, the School applied for processing of the title vide a letter dated
October 7, 1993. They also applied for allocation of an adjacent land, which they claimed
to have been utilising for at least 10 years (Annexe 4).

A Part Development Plan (PDP), Departmental Reference No. KTL.10/96/100 was
prepared for the school and approved in 1998 with Approval No. 294 (Annexe 5).

A comparison between the Development Plan of 1973 and the PDP of 1998 shows a

variance in orientation of the parcel.

On July 2, 1999, the Commissioner of Lands issued an allotment letter Ref.
20089/XXXIV/106 of July 2, 1999 for the un-surveyed school plot measuring 43.33

hectares. Survey was done and a Lease prepared for a total area of 41.28 Ha (102 acres).

On June 14, 2010, the parcel was registered as Kitale Municipality Block 12/229 in
favour of The Permanent Secretary to the Treasury of Kenya as Trustee to Kitale School

(annexure 6). As per the title, the school land measures approximately 41.28 Hectares.

Kitale Municipality Block 12/236 (formerly 132)

According to our records, Nathaniel K. Tum was allocated Uns. Hotel Site-Kitale
Municipality measuring approximately 4 Hectares for a 99-year term commencing
September 1, 1994, vide letter of allotment Ref. 20089/XXXIV/1 of September 29, 1994
(annexure 7). A certificate of lease was issued on December 6, 1994 for Kitale

Municipality Block 12/132.

In 2007, the District Surveyor discovered that the land parcel Kitale Municipality Block
12/132 had encroached into Kitale Primary School Land (Kitale Municipality Block
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12/229) and thereby requested the Commissioner of Land to compel the owner of Kitale

Municipality Block 12/132 to surrender the title for necessary corrections (annexure 8).

The Ministry therefore requested Mr. Tum to surrender his Certificate of Lease for
cancellation and issuance of a new lease bearing the correct survey area (annexure 9).
The Certificate of Lease Kitale Municipality Block 12/132 was cancelled vide gazette
notice No. 5560 of May 21, 2010 (annexure 10).

The land allocated to Mr. Tum was re-surveyed and the Registry Index Map amended.
The area reduced from 4 Hectares to 3.560 Hectares and a new parcel No. Kitale
Municipality Block 12/236 was issued (Annexe 12). On March 1, 2013 Nathaniel K.
Tum was registered as the proprietor of Kitale Municipality Block 12/236 and a

certificate of lease issued (Annexe 12).

According to the petitioners, the dispute between the school and Mr. Nathaniel Tum is
before the National Land Commission. According to our records, the Ethics and
Anti-Corruption Commission is also handling the matter. The Ministry will liaise with

the respective agencies with a view to resolving the matter.

C. Responses by the National Land Commission

1. Kitale primary (also referred to as either Kitale School or Kitale Academy) was
established in 1929 as per the documentation provided by the School.

2. In a letter dated 14/9/1973 signed by the Director of Urban Rural Physical Planning
indicated that Kitale Primary land as 55 Ha and proposed a public road reserve and
open space of 2.44 Ha.

3. Planning: The site for Kitale School in Kitale Municipality was provided for in
approved Development Plan Ref.10/72/7 on 17-1-1974. However, the acreage is not
indicated.

4. Government subsequently re-planned the site resulting in the following Part

Development Plans (PDPs)
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a) PDP Ref. No. KTL.10.92.15 approved on 20-8-1992 for proposed primary
school with an acreage of 2.09 Ha. .- Refer to attached Approved Plan Number
174.

b) PDP Ref. KTL. 10.94.111 approved in 23-12-1994 for proposed hotel use.
(The acreage is not indicated) .- Refer to attached Approved Plan Number 229.

c¢) PDP Ref. No. KTL. 10.96.100 approved in 23.11.1998 for existing Kitale
Academy measuring approximately 43.33 Ha.- Refer to attached Approved
Plan Number 294.

d) It appears that one of the above subdivisions created Kitale Municipality Block
12/132 which was registered in favour of Dr. Nathaniel Tum.

5. Kitale primary states that it applied for allotment letter in a letter dated 7" June, 1983
and a reminder on15" July, 1985.

6. On 27" September, 2007, the Commissioner of Lands wrote to Nathaniel K. Tum
asking him to return the title. The title was being recalled for "cancellation and
replacement with a new certificate" since it had encroached into Kitale Academy. It
seems the re-survey was done to exclude the school dormitory and the title corrected.
A preliminary ground report by NLC shows that the school’s septic tank is still on the
private parcel. The basis of the request by the Commissioner of Lands to Tum was a
complaint by the Kitale School that the School land had been encroached by a private
developer and that the school developments were comprised in Tum’s title.

7. The Minister for Lands vide Gazette Notice 5560 of 21* May 2010 revoked Nathaniel
Tum's title. The Gazette Notice stated that the land had been reserved for public
purpose. We did not find any evidence that the title for Kitale Municipality Block
12/132 was cancelled.

8. Kitale High Court JR No 38 of 2011: The School went to Court seeking an order to
the commissioner of lands to allocate the land parcel which had been revoked. The
court declined to determine the allocation validity issues but held that the gazette

notice revocation procedure was un-procedural. The application by Kitale primary
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was dismissed and the court advised the school to seek lawful and procedural remedy
in an appropriate forum. This led to Kitale primary filing a case at the National Land
Commission on 24™ February 2020 to relook into the matter.

9. They state that the subject land was school land all along and it had been fenced. They
state that they cultivated agricultural crops on the land to feed pupils and students.
They allege that unknown to them Tum applied for allocation of part of the school
land of 10 acres and got registered via parcel no Kitale Municipal Block 12/132.

Way Forward

a) The Ministry of Lands and Physical Planning may provide more information on the
re-planning that became the basis for survey and subsequent registration of the school
land and the land held by private developers.

b) NLC can relook at this matter.

D. Responses by the private investor, Dr. Nathaniel Tum
Vide a letter Ref: SEN/DCS/LENR/2/2021/(19) dated 31% April, 2021, the Committee

invited the accused, Dr. Nathaniel Tum who made the following submission -

1. THAT I received the above Petition dated 31/3/2021 by email on 1% of April 2021 and
wish to address the complaints raised in the petition as follows: -

2. THAT I vehemently deny the allegation by the petitioner that there was an illegal
alienation of land belonging to Kitale School and that I conspired with the
Commissioner of Lands to alienate 1 acres of the school land.

3. THAT I obtained L. R. NO. KITALE MUNICIPALITY BLOCK 12/236 (formerly
BLOCK 12/132) legally having followed all the due processes of land ownership in
Kenya.

4. THAT I applied for the land referred to above which was Government land together
with other applicants being Ms. Halima Kokita of Kapenguria, Messrs Ken Kiptoo and
Josephine Kerubo. I am also aware that the Anglican Church where Bishop Emmanuel

Chemengich is overseeing and the AIC Church were also applicants for the said land.
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5. THAT I am aware that the four of us Kiptoo & Kerubo, Halima and myself were
successful each being allotted 1.357, 0.40 and 3.56 hectares respectively.

6. THAT pursuant to my application to be allocated L.R. NO> KITALE
MUNICIPALITY BLOCK 12/236, I was issued with a letter of Allotment dated 29"
September, 1994. (Annexed herein as NKT1).

7. THAT the letter of allotment was specific that the property was unserveyed.

8. THAT I have been paying rates to Trans Nzoia County for the property since 1994.
(Annexed herein as NKT2 is a copy of receipt dated 6™ December, 1994).

9. THAT I am aware that the Government has a right to allot land belonging to it and thus
there was no illegality as I applied as an ordinary citizen and was allotted and fulfilled
the requirements pertaining to the allotment including the payments of fees to the
government and all the necessary rates and rents to the relevant authorities.

10. THAT I was issued with the Certificate of Lease on 6 December, 1994 with annual
rent of Kshs.70,000. (Annexed herein as NKT3.)

11. THAT upon obtaining the above parcel and after of developing the same, Kitale School
complained through a letter to the Ministry of Lands that I have encroached into L.R.
NO. KITALE MUNICIPALITY BLOCK 12/229.

12. THAT vide a letter dated 27" September 2007, I was requested to surrender the
Certificate of Lease to the Commissioner of Lands for cancellation and replacement of
a new certificate bearing the correct survey area. (Annexed herein as NKT4).

13. THAT 1 obliged to the request and vide a letter dated 24" February 2010, I was further
requested by the Ministry of Lands to facilitate excision of the part touching Kitale
school. (Annexed herein as NKT5).

14. THAT to honour the request, I visited the lands office where I met Mr. Kariuki J.K and
voluntarily surrendered the certificate of lease for L.R. NO. KITALE
MUNICIPALITY BLOCK 12/132.

I5. THAT 1 was issued with a Surrender Certificate of lease dated 9" March 2010.
(Annexed herein as NKT6 is a copy of the certificate.)
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16. THAT vide a letter dated 23" March 2010 the Commissioner of Lands was notified of
the new certificate of lease from the Director of Survey. (Annexed herein as NKT7 is a
copy of the letter.)

17.THAT 1 was thus issued with a new number being L.R. NO. KITALE
MUNICIPALITY BLOCK12/236. (Annexed herein as NKT8 is a copy of the Title.)

18. THAT the Petitioners have been shifting goal posts from encroachment issues to
grabbing of their alleged land which forced the Commissioner of Lands to direct the
Districts lands office vide a letter dated 8" June, 2011 to solve the matter amicably
between the Kitale school and myself. (Annexed herein as NKT9 is a copy of the letter.)

19. THAT a Technical Team was formed by the Chief Land Administration office to
investigate the matter, which report found that; -

a) Both Tum and the school knew that the disputed land was government land.

b) The school applied to be allocated the land.

¢) Tum also applied to be allocated the same land.

d) Tum was allocated the site and developed the same.

e) The site in dispute was formally the area which had encroached on the school
compound.

J)  Tum has surrendered the land which was in dispute and PIA NO.132 has been
resurveyed as Block 12/229.

20. THAT the recommendation of the Technical Team referred to in paragraph 19, was
that I retain the site block 12/236 that I have developed, and the boundaries be
maintained as they are on the ground as per the fencing. (Annexed herein as NKT 10 is
a copy of the Report dated 9™ October 2012.)

21. THAT having being dissatisfied with the above report, Kitale School abandoned the
negotiations and filed judicial Review No. 35 of 2011 where the court dismissed their
application with costs. (Attached herein as NKT11 is a copy of the ruling.)

22. THAT in its Orbiter Dictum, on page 14 of the ruling the court stated that there was

undisputed documentary evidence by myself in the application to the Government to be
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23,

allocated the vacant land.
THAT the Applicant in Judicial Review No. 38 of 2011 being Kitale school were
dissatisfied with the decision and appealed to the Court of Appeal vide C.A No.l of

2013 which appeal was dismissed with costs.

24, THAT 1 have since developed my parcel of land where there is a large extensive

25.

26.

27.

28.

29.

30.

service station, service by, supermarket and cafeteria. Other developments include a
water plant, car wash and residential units at a total cost of Kshs.250 million.

THAT 1 am the lawful allotee and thus the legal owner of L.R. NO. KITALE
MUNICIPALITY BLOCK12/236 measuring 3.56 ha.

THAT in reply to paragraph 16 of the Petition, Kitale school is being economical
with the truth since when they started applying for the school title on 7/6/1993 to the
Town Clerk, they were advised to forward their application to the Commissioner of
Lands. The question of the school having 55 hectares did not arise. This is captured in
the Report of Land Technical Team Trans Nzoia dated 9/10/2012 annexed as NKT10.

In reply to paragraph 17 of the Petition, the petitioners have not attached evidence of
reservation and further the details of the said reservation be it the acreage and the extent
of the reservation.

In reply to paragraph 18 of the Petition, the allegation of grabbing is malicious. The
mentioned Part Development Plan (PDP) can only be viewed against subsequent
applications and allocation processes for the land in question. I have followed all due
processes in the application and the significance of this document was not raised by the
relevant government departments. [ am only aware that the school applied and obtained
a letter of allotment in 2™ July 1999 for 43.33 Ha as per the approved PDP
KTL/10/96/100. (NKT 10)

In reply to paragraph 19 of the Petition on 13/9/93 during the School Executive Board
Meeting, Minute No. EB/93/26 AOB School Land — it was agreed.

In reply to paragraph 20 of the Petition, the statement is inconsistent as on 2™ July,

1999, the Commissioner of Lands issued a letter of allotment for the un-surveyed

PR | Senate Standing Committee on Land, Environment & Natural Resources



school plot measuring 43.33 ha as per the approved PDP No. KTL/10/96/100. In
addition, the school accepted the offer by paying the lessor fee of Kshs.6,122/=. A
survey was done and a lease prepared for a total area of 41.28 ha (102 acres). The exact
size was established after the survey.

31.Inreply to paragraph 21 of the petition, the Ministry of Education was in no position
to excise private property under LR. No. Block 12/132 now Block 12/236.

32.In reply to paragraph 23, 24, and 25 of the Petition, | was chairman of the PTA of
Kitale School in the 1980s and I am not aware of any time that I was requested to assist
in acquiring to help in processing a title. I did not offer to assist as I was not an officer in
the Ministry of Lands. My role at the time was that of the development of the school
technical laboratory and the classrooms. This is a task I executed with excellence
resulting in construction of the present lab and modern classrooms. 1 did fundraising
and solicited funds from KPA, Railways, Kenya Seed Co etc. for purposes of the said
buildings.

From the reports of Lands, Kitale School applied for the allotment for the school land on

15/7/1993 (Technical Report Page 2). The issue of trusteeship could not have arisen.

33.Inreply to paragraph 27 of the Petition it is true that I was issued with a Title Deed in
1994, however, it is totally misleading to allege that [ clandestinely applied for a private
title from the land reserved as public land. There was nothing clandestine about the land
as all legitimate procedures were followed.

34.1n reply to paragraph 28 of the Petition, the allegation is not true. Following the
issuance of the title in 1994, the Government surveyors beaconed the land and I fenced
the land following the survey beacons and consistent with the title issued. There was
no encroachment. (Annexed herewith is the Beacon Certificate NKT 13).

35.In reply to paragraph 29 and 30 of the Petition, the survey and the beaconing of the
land was done may years back and not in March 2021 when this petition was done. I
welcome any inspections to confirm the beacons and where they were fixed by the

Government surveyors. I confirm that the fencing is within my boundary and I have no
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desire to encroach on school land.

36.In reply to paragraph 31 of the Petition I have no intention to encroach on school
land as I am satisfied with my allotted portion.

37.1In reply to paragraph 33 of the Petition, the statement in itself is prejudicial as I am
the lawful owner of the above said parcel LR. No. Block 12/236.

38.1In reply to paragraph 36 of the Petition, I confirm that my property has never housed
a girl’s dormitory. It is evident from a physical inspection that the sewer and the girl’s
dormitory are intact and within the school land. I have no intention of encroaching on
the disused school sewer after a new sewer line was put up by the County Government
which is now in use.

39.1In reply to paragraph 37 of the Petition, I was not made party to this complaint.

40.In reply to paragraph 38 of the Petition I confirm that I left the chairmanship of
Kitale School in the late 80s and I had no fiduciary duty as a trustee of the school during

my allotment of the parcel of land in 1994. There was no conflict of interest.

The boundaries were clear and government surveyors were involved and the title

issued by Commissioner of Lands following their rectification.

41.1In reply to paragraph 39 and 40 of the Petition the title can never be cancelled by
gazette notice or a ministerial order as indicated on page 22 of the court ruling in JR
No.38 of 2011. The cancellation of title 12/132 was because of an incorrect survey and
not as a result of encroachment of a ministerial order. It is for this reason that I was
issued with a new title L.R. No. Block 12/236. As a result of this process, I lost one acre

of land which formed part of LR No. Block 12/229 (Kitale School).
Note that the approvals for the re-survey were conducted in Trans Nzoia to obtain the

consents from the various Heads of Departments

Thereafter the Director of Survey wrote to the Commissioner of Lands following the

completion of the re-survey of the said land indicating that the Registry Index map had
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been amended to reflect parcel No.236.

42.Inreply to paragraph 41 of the Petition it is not true that I surreptitiously managed to get
another title. It is true that due process was followed that a triangle which encroached
the Kitale school and which was not fenced was not part of my property. It was not an
encroachment by me but it was a survey error. Refer to Letter dated 27/9/2007 (Ref
160742) from the Ministry of Lands (NKT 4).

43.1n reply to paragraph 42 and 43 of the Petition it is true that the matter went to the
High Court in Kitale and the court confirmed that the property rights of Dr. Nathaniel
Tum cannot be taken away by Judicial Review. The matter went further to the Court

of Appeal which upheld the High Court decisions that the property belongs to Dr. Tum.

44. THAT my proprietary rights should be protected by the government since my title to
LR. NO. KITALE MUNICIPALITY BLOCK 12/236 is a sacrosanct and indefeasible
as provided in Article 40 of the Constitution.

45. THAT 1 was allocated LR. NO. KITALE MUNICIPALITY BLOCK 12/236 and
lawfully acquired it as indicated in page 20 of the High Court ruling attached as NKT 7.

46. THAT I thus pray that the petition be dismissed as LR. No. KITALE MUNICIPALITY
BLOCK 12/236 is distinct from LR. No. KITALE MUNICIPALITY BLOCK 12/229

which belongs to the school.

E. Site Visit to the contested area of the school and that of the private investor,
Dr. Nathaniel Tum

The Committee undertook a Site Visit to Kitale School Primary on 10" August, 2021.

The Committee began its visit by paying a courtesy call to the County Commissioner’s

Office, where a short briefing session was held. During the session, the County
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Commissioner informed the Committee that there were numerous land challenges within
Trans Nzoia County which included;

e Grabbing of public land;

e Lack of title deeds;

e Court cases and succession matters;

e Inadequate land for the expansion of Kitale town due to ownership challenges of

urban land.

On land grabbing, the County Commissioner brought to the attention of the Committee
the KARI land problem and informed members that a section of land belonging to the
institution had been grabbed in the 1990s. In a bid to resolve the land titling problems, the
County Commissioner informed the Committee that the government had issued 25,000
title deeds out of the supposed 80,000. The Committee urged the people of Trans Nzoia

to forward more petitions to Senate to resolve the numerous issues.

The Committee then proceeded to meet the Kitale School stakeholders at the Kitale
School to verify the matters contained in the petition and those expressed in submissions
during the numerous virtual meetings held. During the meeting, some of the key issues
raised included conflict of interest where the petitioner informed the Committee Dr. Tum

was privy to the titling issue of the School land, being the School’s PTA Chair.

The Committee concluded the visit by touring the disputed ground accompanied by the
stakeholders and the respondent of the petition, Dr. Tum. While surveying the disputed
area, the respondent informed members that he did not own part of the land in dispute.
The Committee resolved that the portion be resurveyed by the Ministry of Lands,

Department of Survey and a title deed be issued in favor of the schools.
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(Attached above are photos taken during the Committees courtesy call to the County
Commissioner, Trans Nzoia County, the Petitioners at Kitale School Primary and to the
contested area where the Committee met the Private Investor, Dr. Nathaniel Tum.)
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CHAPTER 5

COMMITTEE OBSERVATIONS

In accordance with the Prayers of the Petitioner the Committee observes that:

1. A letter Ref. DURP/10/1/161 dated September 14, 1973, signed by the then

Director of Urban and Rural Physical Planning addressed to the school indicates
that approximately 55 Hectares was reserved for the school. The Kitale Town

Development Plan (DP) of 1973 shows the reservation for Kitale Primary School.

. In 1983, during the period when the school applied for allotment of land and title
deed, Dr. Nathaniel Tum was the Chairman of the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>