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PREFACE

Mr. Speaker sir,

The Standing Committee on Land, Environment and Natural Resources is established

pursuant to standing order 218(3) of the Standing Orders of the Senate. As set out in

the Second Schedule, the Committee is mandated to consider all matters relating to

lands and settlement, housing, environment, forestry, wildlife, mining, water resource

management and development.

Committee Membership

The Committee comprises of the following Members

l. Sen. Paul Mwangi Githiomi, MP

2. Sen. Philip Mpaayei, MP

3. Sen. George Khaniri, MGH, MP

4. Sen. Gideon Moi, CBS, MP

5. Sen. Njeru Ndwiga, EGH, MP

6. Sen. (Dr.) Lelegwe Ltumbesi, MP

7. Sen. Issa Juma Boy, MP

8. Sen. (Arch.) Sylvia Kasanga, MP

9. Sen. Johnes Mwaruma, MP

Chairperson

Vice-Chairperson

At the sitting of the Senate held on 17tr' February, 2021, Sen. (Dr.) Michael Mbito,

MP, reported to the Senate that a Petition has been submitted through the Clerk,

concerning the alleged illegal alienation of land belonging to Kitale School Primary

by a private developer.

Pursuant to standing order 232(l) and the Second Schedule to the Standing Orders of

the Senate, the Petition was committed to the Standing Committee on Land,

Environment and Natural Resources.

Pursuant to Articles 3l and I 19( I ) of the Constitution, section 5(2) of the Petition to

Parliament (Procedure) Act and standing order 232 of the Senate Standing Orders, the

Committee is mandated to consider the Petition and respond to the Petitioner within
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prescribed period.

o enable a judicious disposal of the Petition, the Committee resolved to conduct an

on the issues raised in the Petition. In this regard the Committee invited the

tioner to a meeting of the Committee for the Petitioner to elaborate further on the

raised in the Petition and to supply supporting evidence on the same.

Committee proceeded to invite the Cabinet Secretary, Ministry of Lands and

Planning, the National Land Commission to address respective issues raised

the Petition.
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ACKNOWLEDGEMENT

The Committee thanks the Offices of the Speaker of the Senate and the Clerk of the

Senate for the support extended to the Committee in the execution of its mandate. The

Committee further extends its appreciation to the Petitioners, Ms. Farida Karoney,

EGH, Cabinet Secretary, Ministry of Lands and Physical Planning, Mr. Gershom

Otachi, Chairperson, National Land Commission and the other stakeholders for their

submissions and contribution to the resolution of this matter.

Mr. Speaker Sir,

It is now my pleasant duty and privilege, on behalf of the Committee, to present this

Report of the Standing Committee on Land, Environment and Natural Resources on

the Petition concerning the alleged illegal alienation of land belonging to Kitale

School Primary by a private developer.

Signed:

SEN. MWANGI PAUL GITHIOMI, M.P.
CHAIRPERSON. SENATE STANDING COMMITTEE ON LAND,

ENVIRONMENT AND NATURAL RESOURCES
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CHAPTER I

INTRODUCTION

At the sitting of the Senate held on 17ft February,202l, Sen. (Dr.) Michael Mbito, MP,

reported to the Senate that a Petition has been submitted through the Clerk, concerning

the alleged illegal alienation of land belonging to Kitale School Primary by a private

developer.

Underlvins Constit and Statutorv Provisions

l. Article 1(l) and (2) of the constitution of Kenya, reposes all sovereign Power in the

People of Kenya, exercised solely in accordance with the Constitution

2. Article 1(3) (a) and 1(4) of the Constitution of Kenya delegates sovereign power of

the constitution to inter alia parliament and the legislative assemblies of the county

governments and that the sovereign power of the people is exercised at the national

and county level.

3. Article 37 of the Constitution provides that every person has a right to present

petitions to public authorities

4. Article 43 of the Constitution provides for economic and social rights whereby under

Article l(f) every person has a right to education.

5. Article 53 of the Constitution provides forthe rights of children, wherein every child

has a right to free and basic compulsory education and under Article 53(2), a child's

best interests are of paramount importance in every matter concerning the child.

6. Article 60(1)(b) of the Constitution provides that land in Kenya shall be held, used

and managed in a manner that is unequitable, efficient, productive and sustainable and

according to the principle of security of land rights.
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1. Under Article 60(4) of the Constitution, public land shall not be disposed or

otherwise used except in terms of an Act of Parliament specifying the nature and

terms of that disposal or use.

8. Under Article 62(l) (c) of the Constitution, land transferred to the state by way of

sale, reversion or surrender is public land.

9. Under Article 62(2) of the Constitution, public land shall vest and be held by the

county government in trust for the people resident in the county and shall be

administered by the National Land Commission.

l0.Under Article 67(2) of the Constitution, the National Land Commission is mandated

to manage public land on behalf of the national and county governments.

1 l. Under Article 94(2) of the Constitution, Parliament manifests the diversity of the

nation, represents the will of the people, and exercises their sovereignty.

l2.Under Article 96(1), the Senate is mandated to represent the counties, and to protect

the interests of the counties and their governments.

l3.Article ll9 of the constitution provided that any person has a right to petition

parliament to consider any matter within its authority.

l4.Section 12 of the Land Act,20l2 provides for the procedure for allocation of Public

Land.

The comploint

l5.This complaint before the Senate concerns the illegal alienation of land belonging to

Kitale School Primary by a private developer, one Nathaniel Tum, who conspired

with the Commissioner of Lands to alienate 10 acres of the school land.

,

I Senate Standing Committee on Land, Environment & Natural Resources8



Backsround Facts of the Comolaint

l6.Originally, Kitale School Primary occupied about 55 hectares of land from 1929,

during the colonial period.

l7.The land in which the Kitale School primary is situated was allocated to the school

through a letter of reservation LR 24719. The said reservation was designated for an

education institution; specifically, Kitale Primary School. The School has changed

names over time and has also been identified as Kitale School and Kitale Academy

for the last 9l years.

l8.The Part Development Plan (PDP) of 1973, was approved by the Kitale Department

of Urban Planning and the Commissioner of Lands; which reserved the said 55

hectares to the school, including all the land so grabbed by Mr. Nathaniel Tum.

l9.The School has reserved 30 acres of its land for Kitale School Secondary that was

commissioned in 1994.

20. There is no PDP that shows that a new PDP was generated to replace the PDp issued

to the school in 1973 to legitimize the title issued to Mr. Tum.

21. There is no evidence to demonstrate that the Ministry of Education approved that the

land allotted to the school for educational purposes was partly excised for private use

by Mr. Tum.

22.Between 1974 and 1978, part of the land, being public land, was surrendered for

public use. In particular, 2 hectares of the school land was surrendered to KENHA to
improve the turn-off to the Kitale-Webuye Road.

23.rn 1983, the School applied for allotment of land and title deed.
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24.Durrng this period of applying for an allotment letter, the private developer Mr.

Nathaniel Tum was the Chairman of the PTA at Kitale School Primary and a member

of the BOG. He offered to help in the process of acquiring the title.

25.The private developer, Mr. Nathaniel Tum, was at the time a trustee of the school, the

school PTA and BOG.

26.The District Survey Department surveyed the land and after all statutory requirements

were completed, the school was allotted 4L.28 hectares and a title deed issued in

2010.

27.Mr. Nathaniel Tum in breach of trust for the school clandestinely applied for a private

title from the land reserved as public land and was allotted about 4 hectares and issued

with a title deed in 1994. The COL indicated that the land was unalienated and was

government land in issuing the title deed Block l2ll32 to Tum.

28. Mr. Tum commenced his illegal alienation of the school property in 1998 whereby he

fenced off part of the school farm that hosted the 4K club demonstration plots and the

environmental club.

29.The Survey Plan that illegally grants Mr. Nathaniel Tum the disputed land has a land

hook which indicates that the ownership of the school and Mr. Turn is the same. The

said hook is illegal as it is not legally possible to have a land hook between private

and public land.

30. At the time of filing this Petition, Mr. Tum is adamant to alienate land belonging to

the school and was on the school land with surveyors ostensibly erecting beacons and

expressing his intention to fence off land grabbed from the school.

31. The Principal of the School, the School PTA, BOG, the local church leadership, the

Kitale School Alurnni Soci and the school communi atl are redress
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on the matter and threat of encroachment on more land.

32. This Honorable Senate has the mandate to exercise its authority to protect the interests

of county governments and in particular land vesting in county governments.

33.The illegal alienation of the land prejudices the rights of the children pursing their

education in the school and will deny them the right to study.

34. The Senate has the right under its authority as the legislative house representing

counties and county governments to intervene in cases where public land vesting in

county governments is alienated by private developers to private land.

35.The Senate has the delegated authority from the people in exercise of its authority

under Article 96(1) to require the National Land Commission, the body vested with

the mandate to administer public land on behalf of county governments to take action

and recover stolen public land vested in counties. In exercising this power, the Senate

may summon members of the NLC, take evidence and inquire into the actions taken

by the NLC in protecting and administering public land, including actions taken on

petition filed before the NLC.

THAT

36. The school filed a complaint to the District Survey Department against Mr. Tum's

infringement on its land; which housed the girls' dormitory, sewage system near the

boys' dormitory and site for the tree nursery where Mr. Tum erected a petrol station,

which is on site to date and a resurvey was done. Mr. Tum was issued with a new title

deed Block t2l 236 to exclude the school facilities, but the sewage pits remained on

the land Mr. Tum had grabbed.

37. The school BOG wrote to the Commissioner of Lands complaining that public land

which they required for expansion for a Secondary School and Tertiary institution had
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been transferred to Mr. Nathaniel Tum. The NLC visited the school in September

2019 and February 2020but have not taken any substantive action to investigate the

matter.

38. The Kitale School Primary's complaint was inter-alia premised on the fact that Mr.

Nathaniel Tum had breached his fiduciary duty as a trustee, being the Chairman of
PTA and member of the BOG of the school.

39.In the year 2010, Hon. James Orengo, the then Minister for Lands, directed that the

land owned by Tum reverts to the Kitale School vide a ministerial order. The

Cornmissioner of Lands cancelled the title deed earlier issued to Mr. Tum on lOftMay

2010 by gazette notice.

40. The Ndungu Land Report also reported the matter and recommended that the land to

revert to the school and public use.

4l . In or around 2013 Tum, once again surreptitiously managed to get another title 121236

to exclude the area encroaching the dormitories. The school went to court challenging

the title deed by way of Judicial Review and the High Court Judge Justice J Karanja

ruled that the propriety rights of Mr. Tum on the land cannot be taken away by

judicial review and that the pleadings before court were fatal to the suit. He noted that

"the remedy lies elsewhere."

42.The school, dissatisfied with the decision of the High Court, appealed the ruling and

the Court of Appeal agreed with the High Court that judicial review was not the

remedy whether the title was acquired legally or illegally.

43.In February 2020, the school filed a complaint for the second time to the National

Land Commission. The National Land Commission from Trans-Nzoia County visited

the school in October,2020 for a fact finding mission but no feedback yet.
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44

45

46.

The

a)

b)

T

matter is not pending before any court of law for determination on an issue

the complaint. The only court case filed was Judiciql Review, Vide Kitate

HC JR No. 38 of 20ll matter was decided by the High at Kitale and proceeded to

Court of Appeal at Eldoret and is fully determined, though on a technicality and

school is dissatisfied with the decision. No second appeal had been filed in the

Court

to the Public outcry, EACC visited the school in october,2020 on a lact

mission and have embarked on interrogating the key persons.

is no other complaint filed before any other court, constitutional or legal body

for the above mentioned.

oners prayed that:

, the senate investigates into the matter and provides a solution on how the said

can be recovered

other recommendation that the Senate may deem necessary on this matter

Purs to standing order 232(l) of the Senate Standing Orders, the Petition was

tted to the Land, Environment and Natural Resources committee
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LEGAL BASIS FOR PETITIONS

Petitions to the Senate are governed by the Constitution, the Petition to Parliament

(Procedure) Act, No. 22 of 2012 and the Senate Standing Orders.

Article 37 of the Constitution provides that every person has the right, peaceably and

unarmed, to assemble, to demonstrate, to picket, and to present petitions to public

authorities while Article 119(l) of the Constitution provides that "every person has a

right to petition Parliament to consider ony matter within its authoriQ, including to

enact, amend or repeal any legislation."

Section 5(2) of the Petition to Parliament (Procedure) Act, provides that a petition

that is tabled in Parliament under this Act shall be considered in accordance with the

Standing Orders of the relevant House. In this regard, standing order 232 of the

Senate Standing Orders provides as follows-

232. Committal of Petitions

(l) Every Petition presented or reported pursuant to this Part, shall stand

committed to the relevant Standing Committee.

(2) Whenever a Petition is committed to a Standing Committee, the Committee

shall, in not more than sixty calendar days from the time of reading the prayer,

respond to the petitioner by way of a report addressed to the petitioner or

petitioners and laid on the Table of the Senate and no debate on or in relation

to the report shall be allowed, but the Speaker may, allow comments or

observations in relation to the Petitionfor not more than thirty Minutes.

Standing order 233 requires the Clerk to, within fifteen days of tabling of the report

on a petition under Standing Order 232 (Committal of Petitions), submit a copy of the

report to the petitioner or petitioners.

2

1
-)

4
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CHAPTER 2

CONSIDERATION OF THE PETITION

Approach taken by the Committee

In considering the Petition, the Committee observed that it would be important to

veriff the facts alleged by the Petitioners. The Committee therefore resolved to

conduct an inquiry on the issues raised in the Petition.

In this regard, the Committee received the Petition from the Petitioner through the

House and further met with the Petitioners on several occasions as it met with

stakeholders.

Thereafter the Committee invited the Cabinet Secretary, Ministry of Lands and

Physical Planning, the Chairperson of the National Land Commission, and the private

investor accused of alienating the parcel of land, Dr. Nathaniel Tum who appeared

virtually before the Committee.

The Committee then conducted a site visit at the school in Kitale, Trans Nzoia County

on l0th August, 2021,

A. Petitioners Submissions

Vide a letter REF: SEN/DCS/LENR/2/20211(|O) dated I lth March,2021, the Committee

invited the Petitioners to virtually appear before the Committee on Friday, 26tl' March,

2021who thereafter appeared and defended their Petition.

B. Responses bv the Cabinet Secretarv. Ministrv of Lands and Phvsical
Planning

Prior to 1990, the Government reserved land for public institutions through letters of

reservation. A letter of reservation was issued for un-surveyed plot. Later, the

Govemment began reserving land for public institutions by issuing letters of allotment.

4
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We have not been able to trace the letter of reservation issued to Kitale Primary School.

A letter Ref. DURPll0lll16l dated September 14, 1973 signed by the then Director of

Urban and Rural Physical Planning addressed to the school indicates that approximately

55 Hectares was reserved for the school (Annexe 2). The Kitale Town Development Plan

(DP) of 1973 shows the reservation for Kitale Primary School marked as 27 (Annexe 3).

From our records, the School applied for processing of the title vide a letter dated

October 7, 1993. They also applied for allocation of an adjacent land, which they claimed

to have been utilising for at least 10 years (Annexe 4).

A Part Development Plan (PDP), Departmental Reference No. KTL.l0/96l100 was

prepared for the school and approved in 1998 with Approval No. 294 (Annexe 5).

A comparison between the Development Plan of 1973 and the PDP of 1998 shows a

variance in orientation of the parcel.

On July 2, 1999, the Commissioner of Lands issued an allotment letter Ref.

20089/XXXN/106 of July 2, 1999 for the un-surveyed school plot measuring 43.33

hectares. Survey was done and a Lease prepared for a total arca of 41.28 Ha (102 acres).

On June 14, 2010, the parcel was registered as Kitale Municipality Block 121229 in

favour of The Permanent Secretary to the Treasury of Kenya as Trustee to Kitale School

(annexure 6). As per the title, the school land measures approximately 41.28 Hectares.

Kitale Municipalitv Block 121236 (formerlv 132)

According to our records, Nathaniel K. Tum was allocated Uns. Hotel Site-Kitale

Municipality measuring approximately 4 Hectares for a 99-year term commencing

September l, 1994, vide letter of allotment Ref. 200891XXXN/1 of September 29, 1994

(annexure 7). A certificate of lease was issued on December 6, 1994 for Kitale

Municipality Block l2l 132.

In 2007, the District Surveyor discovered that the land parcel Kitale Municipality Block

l2ll32 had encroached into Kitale Primary School Land (Kitale Municipality Block
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121229) and thereby requested the Commissioner of Land to compel the owner of Kitale

Municipality Block l2ll32 to surrender the title for necessary corrections (annexure 8).

The Ministry therefore requested Mr. Tum to surrender his Cenificate of Lease fbr

cancellation and issuance of a new lease bearing the correct survey area (annexure 9).

The Certificate of Lease Kitale Municipality Block l2ll32 was cancelled vide gazette

notice No. 5560 of May 21,2010 (annexure 10).

The land allocated to Mr. Tum was re-surveyed and the Registry Index Map amended.

The area reduced from 4 Hectares to 3.560 Hectares and a new parcel No. Kitale

Municipality Block 121236 was issued (Annexe 12). On March L, 2013 Nathaniel K.

Tum was registered as the proprietor of Kitale Municipality Block 121236 and a

certificate of lease issued (Annexe I2).

According to the petitioners, the dispute between the school and Mr. Nathaniel Tum is

before the National Land Commission. According to our records, the Ethics and

Anti-Corruption Commission is also handling the matter. The Ministry will liaise with

the respective agencies with a view to resolving the matter.

C. Resnonses bv the Na I Land Commission

l. Kitale primary (also referred to as either Kitale School or Kitale Academy) was

established in 1929 as per the documentation provided by the School.

2. In a letter dated l4l9l1973 signed by the Director of Urban Rural Physical Planning

indicated that Kitale Primary land as 55 Ha and proposed a public road reserve and

open space of 2.44Ha.

3. Planning: The site for Kitale School in Kitale Municipality was provided for in
approved Development Plan Ref.l0l72l7 on l7-l-1974. However, the acreage is not

indicated.

4. Government subsequently re-planned the site resulting in the following Part

Development Plans (PDPs)

I Senate Standing committee on Land, Environment & Natural Resources
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a) PDP Ref. No. KTL.10.92.15 approved on 20-8-1992 for proposed primary

school with an acreage of 2.09 Ha. .- Refer to attached Approved Plan Number

I 74.

b) PDP Ref. KTL. 10.94.111 approved in 23-12-1994 for proposed hotel use.

(The acreage is not indicated) .- Refe, to attached Approved Plan Number 229.

c) PDP Ref. No. KTL. 10.96.100 approved in 23.11.1998 for existing Kitale

Academy measuring approximately 43.33 Ha.- Refer to attached Approved

Plan Number 294.

d) It appears that one of the above subdivisions created Kitale Municipality Block

l2ll32 which was registered in favour of Dr. Nathaniel Tum.

5. Kitale primary states that it applied for allotment letter in a letter dated 7ft June, 1983

and a reminder onl5th July, 1985.

6. On 27tt' September, 2007, the Commissioner of Lands wrote to Nathaniel K. Tum

asking him to return the title. The title was being recalled for "cancellation and

replacement with a new certificate" since it had encroached into Kitale Academy. It

seerrs the re-survey was done to exclude the school dormitory and the title corrected.

A preliminary ground report by NLC shows that the school's septic tank is still on the

private parcel. The basis of the request by the Commissioner of Lands to Tum was a

complaint by the Kitale School that the School land had been encroached by a private

developer and that the school developments were comprised in Tum's title.

7. The Minister for Lands vide Gazette Notice 5560 of 2l't May 2010 revoked Nathaniel

Tum's title. The Gazette Notice stated that the land had been reserved for public

purpose. We did not find any evidence that the title for Kitale Municipality Block

l2ll32 was cancelled.

8. Kitale High Court JR No 38 of 20ll: The School went to Court seeking an order to

the commissioner of lands to allocate the land parcel which had been revoked. The

court declined to determine the allocation validity issues but held that the gazette

notice revocation procedure was un-procedural. The application by Kitale primary
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was dismissed and the court advised the school to seek lawful and procedural remedy

in an appropriate forum. This led to Kitale primary filing a case at the National Land

Commission on 24th February 2020 to relook into the matter.

9. They state that the subject land was school land all along and it had been fenced. They

state that they cultivated agricultural crops on the land to feed pupils and students.

Th"y allege that unknown to them Tum applied for allocation of part of the school

land of 10 acres and got registered via parcel no Kitale Municipal Block l2ll32.

Way Forward

a) The Ministry of Lands and Physical Planning may provide more information on the

re-planning that became the basis for survey and subsequent registration of the school

land and the land held by private developers.

b) NLC can relook at this matter.

D. Resoonses bv the private investor. Dr. Nathaniel Tum
Vide a letter Ref: SEN/DCS/LENR/212021(19) dated 31't April, 2021, the Committee

invited the accused, Dr. Nathaniel Turn who made the following submission -

1. THAT I received the above Petition dated 311312021 by email on 1't of April 2021 and

wish to address the complaints raised in the petition as follows: -

2. THAT I vehemently deny the allegation by the petitioner that there was an illegal

alienation of land belonging to Kitale School and that I conspired with the

Commissioner of Lands to alienate I acres of the school land.

3. THAT I obtained L. R. NO. KITALE MUNICIPALITY BLOCK 121236 (forrnerly

BLOCK l2ll32) legally having followed all the due processes of land ownership in

Kenya.

4. THAT I applied for the land referred to above which was Government land together

with other applicants being Ms. Halima Kokita of Kapenguria, Messrs Ken Kiptoo and

Josephine Kerubo. I am also aware that the Anglican Church where Bishop Emmanuel

Chemengich is overseeing and the AIC Church were also applicants for the said land.
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5. THAT I am aware that the four of us Kiptoo & Kerubo, Halima and myself were

successful each being allotted 1.357 ,0.40 and 3.56 hectares respectively.

6. THAT pursuant to my application to be allocated L.R. NO> KITALE

MUNICIPALITY BLOCK 121236,1 was issued with a letter of Allotment dated 29th

September,1994. (Annexed herein as NKTl).

7. THAT the letter of allotment was specific that the property was unserveyed.

8. THAT I have been paying rates to Trans Nzoia County for the property since 1994.

(Annexed herein as NKT2 is a copy of receipt dated 6'h December, 1994).

9. THAT I am aware that the Government has a right to allot land belonging to it and thus

there was no illegality as I applied as an ordinary citizen and was allotted and fulfilled

the requirements pertaining to the allotment including the payments of fees to the

government and all the necessary rates and rents to the relevant authorities.

l0.THAT I was issued with the Certificate of Lease on 6th December,lgg4 with annual

rent of Kshs.70,000. (Annexed herein as NKT3.)

I l. THAT upon obtaining the above parcel and after of developing the same, Kitale School

complained through a letter to the Ministry of Lands that I have encroached into L.R.

NO. KITALE MUNICIPALITY BLOCK 121229.

12.THAT vide a letter dated 27th September 2007,I was requested to surrender the

Certificate of Lease to the Commissioner of Lands for cancellation and replacement of

a new certificate bearing the correct survey area. (Annexed herein as NKT4).

13. THAT I obliged to the request and vide a letter dated 24th Febru ary 2010, I was further

requested by the Ministry of Lands to facilitate excision of the part touching Kitale

school. (Annexed herein as NKT5).

14. THAT to honour the request, I visited the lands office where I met Mr. Kariuki J.K and

voluntarily surrendered the certificate of lease for L.R. NO. KITALE

MUNICIPALITY BLOCK I2I 132.

I5.THAT I was issued with a Surrender Certificate of lease dated 9th March 2OlO.

(Annexed herein as NKT6 is a copy of the certificate.)
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16. THAT vide a letter dated 23'd March 2010 the Commissioner of Lands was notified of

the new certificate of lease from the Director of Survey. (Annexed herein as NKTT is a

copy of the letter.)

l7.THAT I was thus issued with a new number being L.R. NO. KITALE

MUNICIPALITY BLOCKl21236. (Annexed herein as NKT8 is a copy of the Title.)

l8.THAT the Petitioners have been shifting goal posts from encroachment issues to

grabbing of their alleged land which forced the Commissioner of Lands to direct the

Districts lands office vide a letter dated 8th June, 20ll to solve the matter amicably

between the Kitale school and myself. (Annexed herein as NKTS is a copy of the letter.)

19.THAT a Technical Team was formed by the Chief Land Administration office to

investigate the matter, which report found that; -

a) Both Tum and the school knew that the disputed land was goyernment land.

b) The school applied to be allocated the land,

c) Tum also applied to be allocated the same land.

d) Tum was allocated the site and developed the same.

e) The site in dispute was formally the area which had encroached on the school

compound.

fl Tum has surrendered the land whichwas in dispute and PIA NO.132 has been

resurveyed as Block l2/229.

20.THAT the recommendation of the Technical Team referred to in paragraph 19, was

that I retain the site block 121236 that I have developed, and the boundaries be

maintained as they are on the ground as per the fencing. (Annexed herein as NKT 10 is

a copy of the Report dated 9th October 2012.)

2l.THAT having being dissatisfied with the above report, Kitale School abandoned the

negotiations and filed judicial Review No. 35 of 201 I where the court dismissed their

application with costs. (Attached herein as NKT11 is a copy of the ruling.)

22.THAT in its Orbiter Dictum, on page 14 of the ruling the court stated that there was

undisputed documentary evidence by myself in the application to the Government to be

I Senate Standing Committee on Land, Environment & Natural Resources2l
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allocated the vacant land.

23.THAT the Applicant in Judicial Review No.38 of 2011 being Kitale school were

dissatisfied with the decision and appealed to the Court of Appeal vide C.A No.l of

2013 which appeal was dismissed with costs.

24. THAT I have since developed my parcel of land where there is a large extensive

service station, service by, supermarket and cafeteria. Other developments include a

water plant, car wash and residential units at a total cost of Kshs.250 million.

25.THAT I am the lawful allotee and thus the legal owner of L.R. NO. KITALE

MUNICIPALITY BLOCK l2 1236 measuring 3.56 ha.

26. THAT in reply to paragraph 16 of the Petition, Kitale school is being economical

with the truth since when they started applying for the school title on 71611993 to the

Town Clerk, they were advised to forward their application to the Commissioner of

Lands. The question of the school having 55 hectares did not arise. This is captured in

the Report of Land Technical Team Trans Nzoia dated 911012012 annexed as NKTI0.

27.|n reply to paragraph 17 of the Petition, the petitioners have not attached evidence of

reservation and further the details of the said reservation be it the acreage and the extent

of the reservation.

28.In reply to paragraph 18 of the Petition, the allegation of grabbing is malicious. The

mentioned Part Development Plan (PDP) can only be viewed against subsequent

applications and allocation processes for the land in question. I have followed all due

processes in the application and the significance of this document was not raised by the

relevant government departments. I am only aware that the school applied and obtained

a letter of allotment in 2nd July lggg for 43.33 Ha as per the approved PDP

KTL1 10196/l 00. (NKT 10)

29.\n reply to paragraph l9 of the Petition on l3l9l93 during the School Executive Board

Meeting, Minute No. EB/93126 AOB School Land - it was agreed.

30. In reply to paragraph 20 of the Petition, the statement is inconsistent as on 2nd July,

1999, the Commissioner of Lands issued a letter of allotment for the un-surveyed

22 I Senate Standing Cornmittee on Land, Environment & Natural Resources
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school plot measuring 43.33 ha as per the approved PDP No. KTL/I01961100. In

addition, the school accepted the offer by paying the lessor fee of Kshs.6,l22l:. A

survey was done and a lease prepared for a total area of 4l .28 ha ( 102 acres). The exact

size was established after the survey.

3 l. In reply to paragraph 2l of the petition, the Ministry of Education was in no position

to excise private property under LR. No. Block l2ll32 now Block 121236.

32.1n reply to paragraph 23,24, and 25 of the Petition, I was chairman of the PTA of
Kitale School in the 1980s and I am not aware of any time that I was requested to assist

in acquiring to help in processing a title. I did not offer to assist as I was not an officer in

the Ministry of Lands. My role at the time was that of the development of the school

technical laboratory and the classrooms. This is a task I executed with excellence

resulting in construction of the present lab and modern classrooms. I did fundraising

and solicited funds from KPA, Railways, Kenya Seed Co etc. for purposes of the said

buildings.

From the reports of Lands, Kitale School applied for the allotrnent for the school land on

l5l7ll993 (Technical Report Page 2). The issue of trusteeship could not have arisen.

33. In reply to paragraph 27 of the Petition it is true that I was issued with a Title Deed in

1994, however, it is totally misleading to allege that I clandestinely applied for a private

title from the land reserved as public land. There was nothing clandestine about the land

as all legitimate procedures were followed.

34.\n reply to paragraph 28 of the Petition, the allegation is not true. Following the

issuance of the title in 1994, the Government surveyors beaconed the land and I fenced

the land following the survey beacons and consistent with the title issued. There was

no encroachment. (Annexed herewith is the Beacon Certificate NKT l3).
35.In reply to paragraph 29 and 30 of the Petition, the survey and the beaconing of the

land was done may years back and not in March 2021 when this petition was done. I

welcome any inspections to confirm the beacons and where they were fixed by the

Government surveyors. I confirm that the fencing is within my boundary and I have no

I Senate Standing Committee on Land, Environment & Natural Resources
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desire to encroach on school land.

36.In reply to paragraph 31 of the Petition I have no intention to encroach on school

land as I am satisfied with my allotted portion.

37.|n reply to paragraph 33 of the Petition, the statement in itself is prejudicial as I am

the lawful owner of the above said parcel LR. No. Block 121236.

38.In reply to paragraph 36 of the Petition, I confirm that my property has never housed

a girl's dorrnitory. It is evident from a physical inspection that the sewer and the girl's

dormitory are intact and within the school land. I have no intention of encroaching on

the disused school sewer after a new sewer line was put up by the County Government

which is now in use.

39. In reply to paragraph 37 of the Petition, I was not made party to this complaint.

40.In reply to paragraph 38 of the Petition I confirm that I left the chairmanship of

Kitale School in the late 80s and I had no fiduciary duty as a trustee of the school during

my allotrnent of the parcel of land in 1994. There was no conflict of interest.

The boundaries were clear and government surveyors were involved and the title

issued by Commissioner of Lands following their rectification.

4l . In reply to paragraph 39 and 40 of the Petition the title can never be cancelled by

gazette notice or a ministerial order as indicated on page 22 of the court ruling in JR

No.38 of 2011. The cancellation of title l2ll32 was because of an incorrect survey and

not as a result of encroachment of a ministerial order. It is for this reason that I was

issued with a new title L.R. No. Block 121236. As a result of this process, I lost one acre

of land which formed part of LR No. Block 121229 (Kitale School).

Note that the approvals for the re-survey were conducted in Trans Nzoia to obtain the

consents from the various Heads of Departments

Thereafter the Director of Survey wrote to the Commissioner of Lands following the

completion of the re-survey of the said land indicating that the Registry Index map had

I Senate Standing Committee on Land, Environment & Natural Resources
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been amended to reflect parcel No.236

42.Inreply to paragraph 4l of the Petition it is not true that I suneptitiously managed to get

another title. It is true that due process was followed that a triangle which encroached

the Kitale school and which was not fenced was not part of my property. It was not an

encroachment by me but it was a survey error. Referto Letter dated 271912007 (Ref

160742) from the Ministry of Lands (NKT 4).

43.\n reply to paragraph 42 and 43 of the Petition it is true that the matter went to the

High Court in Kitale and the court confirmed that the property rights of Dr. Nathaniel

Tum cannot be taken away by Judicial Review. The matter went further to the Court

of Appeal which upheld the High Court decisions that the property belongs to Dr. Tum.

44.THAT my proprietary rights should be protected by the government since my title to

LR. NO. KITALE MUNICIPALITY BLOCK 121236 is a sacrosanct and indefeasible

as provided in Article 40 of the Constitution.

45.THAT I was allocated LR. NO. KITALE MUNICIPALITY BLOCK 121236 and

lawfully acquired it as indicated in page20 of the High Court ruling attached as NKT 7.

46. THAT I thus pray that the petition be dismissed as LR. No. KITALE MUNICIPALITY

BLOCK 121236 is distinct from LR. No. KITALE MUNICIPALITY BLOCK 121229

which belongs to the school.

E. Site Visit to the contested area of the hool and that of the private investor.
Dr. Nathaniel Tum

The Committee undertook a Site Visit to Kitale School Primary on lOth August, 2021

The Committee began its visit by paying a courtesy call to the County Commissioner's

Office, where a short briefing session was held. During the session, the County
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Comrnissioner informed the Committee that there were numerous land challenges within

Trans Nzoia County which included;

. Grabbing of public land;

. Lack of title deeds;

o Court cases and succession matters;

o Inadequate land for the expansion of Kitale town due to ownership challenges of

urban land.

On land grabbing, the County Commissioner brought to the attention of the Committee

the KARI land problem and informed members that a section of land belonging to the

institution had been grabbed in the 1990s. In a bid to resolve the land titling problems, the

County Commissioner informed the Committee that the government had issued 25,000

title deeds out of the supposed 80,000. The Committee urged the people of Trans Nzoia

to forward more petitions to Senate to resolve the numerous issues.

The Committee then proceeded to meet the Kitale School stakeholders at the Kitale

School to veriff the matters contained in the petition and those expressed in submissions

during the numerous virtual meetings held. During the meeting, some of the key issues

raised included conflict of interest where the petitioner informed the Committee Dr. Tum

was privy to the titling issue of the School land, being the School's PTA Chair.

The Committee concluded the visit by touring the disputed ground accompanied by the

stakeholders and the respondent of the petition, Dr. Tum. While surveying the disputed

area, the respondent informed members that he did not own part of the land in dispute.

'fhe Cornmittee resolved that the portion be resurveyed by the Ministry of Lands,

Department of Survey and a title deed be issued in favor of the schools.

I Senate Standing Cornrnittee on Land, Environment & Natural Resources26
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(Attached above are photos taken during the Committees courtesy call to the County
Commissioner, Trans Nzoia County, the Petitioners at Kitale School Primary ancl to the
contested area where the Committee met the Private Investor, Dr. Nuthaniet Tum.)
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CHAPTER 5

COMMITTEE OBSERVATIONS

In accordance with the Prayers of the Petitioner the Committee observes that:

l. A letter Ref. DURPll0llll6l dated September 14, 1973, signed by the then

Director of Urban and Rural Physical Planning addressed to the school indicates

that approximately 55 Hectares was reserved for the school. The Kitale Town

Development Plan (DP) of 1973 shows the reservation for Kitale Primary School.

2. In 1983, during the period when the school applied for allotment of land and title

deed, Dr. Nathaniel Tum was the Chairman of the PTA at Kitale School Primary

and a member of the BOG. He offered to help in the process of acquiring the

title.

3. A comparison between the Development Plan of 1973 and the PDP of 1998 shows

a variance in orientation of the parcel.

4. Following the District Survey Department and after all statutory requirements

were completed, the school was allotted 41.28 hectsres and a title deed issued in

2010 less 4 hectares of land.

5. The then Minister for Lands Hon. James Orengo vide Gazette Notice 5560 of 2l't

May 2010 revoked Nathaniel Tum's title. The Gazette Notice stated that the land

had been reserved for public purpose.

6. In 2013, Mr. Nathaniel Tum managed to get another title 121236 to exclude the

area encroaching the dormitories.

7. The School went to Court but the application by Kitale Primary was dismissed

and the court advised the school to seek lawful and procedural remedy in an

appropriate forum. This led to Kitale primary filing a case at the National Land

Commission on 24th Febru aryr2020 to relook into the matter.
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8. presence of a land hook on the same parcel of land between Kitale School

ry and Nathaniel Tum shows the presence of an illegality because a land

is a method of indicating on a survey map the existence of contiguous

with the same ownership.

9 ring the site visit the Committee observed that, there was an area that the

investor showed the Committee that didn't belong to him and the School

a not to be aware that it belonged to them.
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CHAPTER 6

COMMITTEE RECOMMENDATIONS

The Committee having investigated the matter in accordance with its mandate under the

standing order 223 of the Senate Standing Orders recommends as follows -

1. That the entire 55HA as indicated in the letter Ref. DURPll0llllfl dated

September 14, 1973, signed by the then Director of Urban and Rural Physical

Planning addressed to the school be reverted back to the school with immediate

effect;

2. That the uncontested land that the Private investor showed the Committee

during the site visit be reverted to the School as was directed during the visit in

the presence of representatives from the Ministry of Lands and Physical

Planning (MoLPP) and the National Land Commission (NLC). The MoLPP and

the NLC should ensure that a proper survey is done and a Title deed issued to

Kitale School Primary; and

3. That the Ministry of Lands and Physical Planning cancels the title deed, Title

Number LR. NO. KITALE MUNICIPALITY BLOCK 121236 currently

allocated to Mr. Nathaniel Tum and a new title be issued in favour of Kitale

School Primary.
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APPENDICBS

(Attached separately)
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ANNEX II: SUBMISSIONS BY KEY STAKEHOLDERS

(Attoched seporotely)
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SUBMISSIONS BY THE PETITI

(Attached seporotely)
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MINUTES OF THE 54TH SITTING OF THE SENATE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD ON WEDNESDAY, 18TH AUGUST, 2021 AT SAROVA WHITESANDS
HOTEL, MOMBASA AT 2.OO PM.

MEMBERS PRESENT

l. Sen. Mwangi Paul Githiomi, Mp
2. Sen. Philip Mpaayei, MP
3. Sen. Mwaruma Johnes, MP
4. Sen. Ndwiga Peter Njeru, EGH, Mp
5. Sen. Boy Issa Juma, MP
6. Sen. (Dr.) Lelegwe Ltumbesi, Mp

L Sen. George Khaniri, MGH, MP
2. Sen. Gideon Moi, CBS, MP
3. Sen. Sylvia Kasanga, MP

IN ATTENDANCE

l. Mr. Victor Bett
2. Mr. Crispus Njogu
3. Ms. Mitchell Otoro
4. Ms. Lucianne Limo
5. Ms. Farida Kinyua
6. Mr. Erick Njogu
7. Mr. John Pere
8. Mr. James Kimiti
9. Mr. Naftali Ondiba

- Chairperson
- Vice Chairperson
- Member
- Member
- Member
- Member

ABSENT WITH APOLOGY

- Member
- Member
- Member

SECRETARIAT

- Clerk Assistant
- Clerk Assistant
- Legal Counsel
- Media Relations Officer
- Personal Secretary
-Clerk Assistant
- Sergeant-At-Arms
- Audio Recording
- Finance Officer

MINUTESEN/SCLENR/309/2021: PRELIMINARIES

The meeting was called to order at 2:00 pm by the Chairperson followed by a word of
prayer.

MINUTE SEN/SCLENR/310/2021: ADOPTION OF AGENDA

The agenda of the meeting was adopted after being proposed by sen. Mwaruma

Johnes, MP and seconded by Sen. philip Mpaayei, Mp as follows _

L Preliminaries

2. Adoption of the agenda;

3. Confirmation of Minutes;

4. Adoption of the following Petition Reports;

I



(a) Draft Report of the Committee on the Petition regarding the illegal alienation

of land belonging to Kitale Primary School by a private developer

(b) Draft Report of the Committee on the Petition regarding the illegal

encroachment of land belonging to Mkamenyi residents by Voi Point Limited

in Taita Taveta County

5. Any other Business;

6. Date of the next meeting;

7. Adjournment.

MINUTE SEN/SCLENR/311/2021: CONFIRMATION OF MINUTES OF

PREVIOUS SITTINGS

The Committee differed the confirmation of Minutes

MINUTE SEN/SCLENR/312/2021: ADOPTION OF THE FOLLOWING

PETITION REPORTS:

(a) Draft Renort of the Committee the Petition resardins the illepal

alienation of land belonsins to Kitale Primarv School bv a private developer

The Committee having investigated the matter in accordance with its mandate under

the standing order 223 of the Senate Standing Orders, hereby adopted its report with

the following recommendations in accordance with the Prayers of the Petitioner-

The Committee there recommends as follows:

1. That the entire 55HA as indicated in the letter Ref. DURPll0llll6l dated

September 14,1973, signed by the then Director of Urban and Rural Physical

Planning addressed to the school be reverted back to the school with

immediate effect;

2. That the uncontested land that the Private investor showed the Committee

during the site visit be reverted to the School as was directed during the visit

in the presence of representatives from the Ministry of Lands and Physical

Planning (MoLPP) and the National Land Commission (NLC). The MoLPP

and the NLC should ensure that a proper survey is done and a Title deed

issued to Kitale School Primary; and
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3. That the Ministry of Lands and Physical Planning cancels title deed, Title

number LR. NO. KITALE MUNICIPALITY BLOCK 121236 currently

allocated to Mr. Nathaniel Tum and a new title to be issued in favour of

Kitale School Primary.

The Report of the Committee was therefore adopted after having been proposed

and seconded by Sen. Philip Mpaayei, MP, and Sen. Boy Issa Juma, MP

respectively.

(b) Draft Report of the Committee on the Petition reeatdus lhcjllesal
encroachment of land belonsine to Mkamenvi residents bv Voi Point

Limited in Taita Taveta County

The Committee considered the draft report and resolved to defer its adoption to

allow the Directorate of Criminal Investigations (DCI) to conclude their ongoing

investigations into the matter and submit a report of their findings to the

Committee by early October.

MINUTE SEN/SCLENR/313/2021: ANYOTHERBUSINESS;

There was no other business discussed.

MINUTE SEN/SCLENR/314/2021: DATE OF NEXT MEETING;

The meeting was adjourned at 4.00 pm and the next meeting was scheduled for lgth

August, 2021 at 9:00 am
\

Signed:...... Date:..... 021

SEN. MWANGI PAUL GITHIOMI, MP

CHAIRPERSON. STANDING COMMITTEE ON LAND. ENVIRONMENT

AND NATURAL RESOURCES
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MINUTES OF THE 28I'II SITTING OF THE SENATE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD ON THURSDAY, 27TH MAY,2O2I YIA ZOOM ONLINE PLATFORM
AT II.OO AM.

MEMBERS
L Sen. Mwangi Paul Githiomi, MP
2. Sen. Gideon Moi, CBS, MP
3. Sen. Boy Issa Juma, MP
4. Sen. Mwaruma Johnes, MP
5. Sen. George Khaniri, MGH, MP
6. Sen. (Dr.) Lelegwe Ltumbesi, MP

l. Sen. Philip Mpaayei, MP
2. Sen. Ndwiga Peter Njeru, EGH, MP
3. Sen. Sylvia Kasanga, MP

IN ATTENDANCE

A. SENATORS
l. Sen. Michael Mbito, MP
2. Sen. Mohamed Faki, MP

NATIONAL LAND COMMISSION
Mr. Gerishom Otachi
Ms. Esther Murugi
Prof. J. Tuitoek
Hezron Alela

D. PETITIONERS
l. Mr. Emel Sitienei
2. Mr. Stephen Mainga
3. Mr. Peter Kebati
4. Salim Mwidadi
5. Ahmed Kombo
6. Mwinyiusi Mzee Mwidadi
7. Issa Mwidadi Salim
8. Joyce Rhai
9. Ochieng'Githinji

PRESENT
- Chairperson
- Member
- Member
- Member
- Member
- Member

ABSENT WITH APOLOGY
- Vice Chairperson
- Member
- Member

- Senator, Trans Nzoia County
- Senator, Mombasa County

- Chair, NLC
- Commissioner, NLC
- Commissioner, NLC

- Principal of the School
- Dep. Principal
- Chair, Alumni Association
- Jomvu
- Jomvu
- Jomw
- Jomru
- Jomw
- Jomvu

B. MINISTRY OF LANDS AND PHYSICAL PLANNING (MoLPP)
1. Ms. Farida Karoney, EGH - CS, Molpp
2. Hon. Alex Mbiu - CAS, Molpp
3. Mr. Kamau Maina - Lands Administrator
4. Ms. Caroline Menin - Molpp
5. Mr. Robert Nayankeruma - Molpp
6. Mr. Mark Ewoi - planning, Molpp

C.
1.

2.

J.

4.

1
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E. RESPONDENTS
1. Dr. Nathaniel Tum
2. Bishop Joseph Ntombura
3. Mr. Sonny Mwenda

F. SECRETARIAT
l. Mr. Veronica Kibati
2. Mr. Victor Bett
3. Mr. Mitchell Otoro
4. Mr. James Kimiti

a

- Private Developer, Kitale
- Kenya Methodist Church
- Advocate, Kenya Methodist Church

- P. Clerk Assistant
- Clerk Assistant
- Legal Counsel
- Audio Recording

MINUTESEN/SCLENR/160/2021: PRELIMINARIES
The meeting was called to order at 1 1.13 am by the Chairperson followed by a word
of prayer.

MINUTESEN/SCLENR/161/2021: ADOPTIONOFAGENDA
The agenda of the meeting was adopted after being proposed by Sen. Boy Issa Juma,

MP and seconded by Sen. Gideon Moi, CBS, MP as follows -

1. Preliminaries - Prctyer and Introductions
2. Adoption of the Agenda
3. Petition concerning the alleged historical land injustices involving Plot No.

1624//M.N.CR 1070, in Mombasa County;
. Submissions by Ministry of Lands and Physical Planning
. Submissions by National Land Commission
. Submissions by Kenya Methodist Church

4. Petition concerning the alleged illegal alienation of land belonging to Kitale
School Primary by a private developer;

. Submissions by National Land Commission

. Submissions by Ministry of Lands and Physical Planning

. Submissions by Dr. Nathaniel Tum
5. Any other Business;
6. Date of the next meeting;
7. Adjournment.

MINUTE SEN/SCLENR/I6212021: PETITION CONCERNING THE
ALLEGED ILLEGAL ALIENATION OF LAND BELONGING TO KITALE
SCHOOL PRIMARY BY A PRIVATE DEVELOPER:

Submissions by Ministrv of Lands and Physical Plannins

The Cabinet Secretary made reference to the presentation made by the CAS during the
previous engagement with MoLPP on the matter.

o Submissions bv National Land Commission

The Chair NLC submitted as follows;
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l. Kitale primary (also referred to as either Kitale School or Kitale Academy) was
established in 1929 as per the documentation provided by the School.

2. In a letter dated 14.9.1973 signed by the Director of Urban Rural Physical
Planning indicated that Kitale Primary land as 55 Ha and proposed a public
road reserve and open space of 2.44 Ha.

3. Planning: The site for Kitale School in Kitale Municipality was provided for in
approved Development Plan Ptef.l0l72/7 on 17-l-1974. However, the acreage
is not indicated.

4. Government subsequently re-planned the site resulting in the following part
Development Plans (PDPs)

a) PDP Ref. No. KTL.10.92.15 approved on 20-8-l 992 for proposed primary
school with an acreage of 2.09 Ha. .- Refer to attached Approved Plan Number
I 74.

b) PDP Ref. KTL. 10.94. I I I approv ed in 23-12-1994 for proposed hotel use.
(The acreage is not indicated) .- Refer to attached Approved Plan Number 229.

c) PDP Ref. No. KTL. 10.96. I 00 approve d in 23.1 I . 1998 for existing Kitale
Academy measuring approximately 43.33 Ha.- Refer to attached Approved
Plan Number 294.

d) It appears that one of the above subdivisions created Kitale Municipality
Block l2ll32 which was registered in favour of Nathaniel Tum.

5. Kitale primary states that it applied for allotment letter in a letter dated 7th
June 1983 and a reminder onl5'h July 19g5.

6. On27th September 2007, the Commissioner of Lands wrote to Nathaniel K
Tum asking him to return the title. The title was being recalled for
"cancellation and replacement with a new certificate" since it had encroached
into Kitale Academy. It seems the a re-survey was done to exclude school
dormitory and the title corrected. A preliminary ground report by NLC shows
that the School's septic tank is still on the private parcel. The basis of the
request by the Commissioner of Lands to Tum was a complaint by the Kitale
School that the School land had been encroached by a private developer and
that the school developments were comprised in Tum,s title.

7. The Minister for Lands vide gazette notice 5566 of 2l't May 2010 revoked
Nathaniel Tum's title. The gazette notice stated that the land had been reserved
for public purpose. We did not find any evidence that the title for Kitale
Municipality Block 12/132 was cancelled.

8. Kitale High Court JR No 38 of 20ll: The School went to Court seeking an
order to the commissioner of lands to allocate the land parcel which had been
revoked. The court declined to determine the allocation validity issues but held
that the gazette notice revocation procedure was un-procedural. The application
by Kitale primary was dismissed and the court advised the school to seek
lawful and procedural remedy in an appropriate forum. This led to Kitale
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primary filing a case at the National Land Commission on 24th February 2020
to relook into the matter.

9. They state that the subject land was school land all along and it had been
fenced. They state that they cultivated agricultural crops on the land to feed
pupils and students. They allege that unknown to them Tum applied for
allocation ofpart ofthe school land of l0 acres and got registered via parcel no
Kitale Municipal Block l2ll32.

Way Forward

a) The Ministry of Lands and Physical Planning may provide more information
on the re-planning that became the basis for survey and subsequent registration

of the school land and the land held by private developers.

b) NLC can relook at this matter.

Submissions bv Dr. Nathaniel Tum

Dr. Tum, reiterated the same as was raised during the previous meeting.

The Committee noted the following interventions:

- The Senator, Trans Nzoia County gove his disappointment with reference to the
submissions made by the CAS, MoLPP in that it did not provide any way forward
for the School; the Senotor further noted that the school lost the couse as aresult of
technicalities of representation at court.

- The Representative from the School Alumni informed the Committee that
following the Dr. Nathaniel Tum's presentation that the school had begun the
process of registration back in 1983 when he was the Chair of PTA at the school
yet he claims not to be aware; he then excised part of the landfor his own interests
and later built a petrol station; further the Committee was informed that the court
in the ruling advised that the remedy was not by way of judicial review and that
only NLC and the Land ond Environment court can review the matter.

- Dr. Tum informed the Committee thot he left the school in the 1980's and later
applied for a title deed in I994.

- The CAS further assured the Committee that it will restrict the Title deed of the
parcel of land until when the Committee completes its investigation onto the matter
and a way forward provided by the NLC.

- The Committee further ruled that the next meeting on the agenda be held in the
presence of NLC on 27'h May, 2021.

MINUTE SEN/SCLENR/163/2021: PETITION CONCERNING THE
ALLEGED HISTORICAL LAND INJUSTICES INVOLVING PLOT NO.
1624/iIVI.N.CR IO7O. IN MOMBASA COUNTY:

a

4
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The Cabinet Secretary made reference to the presentation made by the CAS during the
previous engagement with MoLPP on the matter.

o Submissions by National Land Commission

The Chair, NLC submitted as follows;

The National Land Commission has received an HLI claim no. NLC/FILI/56512O|}
for the above and has admitted it for investigation, hearing and determination. The
Commission is in touch with the parties on the matter. The Chairman also engaged
with the claimants together with the Senate Standing Committee on Land,
Environment and Natural Resources on 20th February 2021. During visit, the
Chairman of NLC accompanied by the County Coordinator, took note of and recorded
the detailed statements and submissions by the Claimants.

Hon Chair the Commission has officially communicated to the Methodist Church
seeking their position on the petition by Wajomvu Community (copy of the letter
attached).

In addition to the other HLI cases, this claim has also been prioritized for hearing and
determination and particularly the National Land Commission has scheduled to
consider the Wajomvu claim within the next 8 weeks

Submissions by Kenya Methodist Churcha

They submitted as follows;

HISTORICAL BACKGROUND
The establishment of the mission station at Jomvu was initiated in 1878 by the then
United Methodist Free Churches, the precursors of the present Methodist 

'Church 
in

Kenya. The Church then acquired a sizable piece of land not only for evangelistic
purpose but also for the settlement of slaves who were either running away from their
masters and some that were rescued from the high seas. This was not the only,
settlement by the Methodist Church but there were other settlements in Ribe and
Mazeras (Ganjoni). The c.M.S, (Anglican) had another in Frere Town (Kisauni).

In order to ensure that this humanitarian mission was sustained for a long haul the
pioneers Thomas Wakefield and Thomas Carthew, bought land in these places as no
land was given for free. The administrator of Jomvu settlement was Thomas Carthew
who ensured that the ex-slaves, some of who had ran away from their masters. They
were well treated and offered means of livelihood for them and their families by being
allocated a piece of land to cultivate. This did not please their masters who iried to
claim them back as part of their property. As aa compromise the missionaries decided
to compensate their masters for the loss.

In 1888, the Methodist mission had paid 3,500 sterling pounds for the land a huge
amount of money at the time. The British consul in Zanzibar encouraged the
missionaries to purchase land in order that they would be safe from the land owners
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who acted under authority of the sultan. The imperial British east Africa company
who administered the territory for Britain oversaw the process was done legally and
land titles were processed. The titles were later issued under the colony and
protectorate of Kenya mandate.

By 1888, Thomas Carthew who was, the pastor and administrator of Jomvu
community had more than 200 people who were residing in the Church land. Apart
from the Church and his residence he built a school, for the children and a clinic for
the community. Those who settled there were well aware they were living in the
Church, land. In 1923 atitle was issued for PLOT NO. LR. 162[VA4N.

In the year 2003 the Methodist Church in Kenya Registered Trustees conference
office on its own volition decided to subdivide their land at Jomvu Mission amongst
its fellowship. The leadership at Jomvu M.C.K/\4ombasa synod was mandated with
planning on how the land would be shared. In a meeting held on 26th February, 2}ll.

The Committee agreed that all households would stand on a quarter acre while all
those of l8 years whether female or male would each get an 1/8. The distribution was
therefore done as parties had agreed.

The agreement, however, escalated into civil suits particularly when the Plaintiffs
were called upon, vide a letter dated 5'h Novemb er,2071 to contribute money towards
subdivision of the parcel. It should not be lost to this Honourable committee that the
agreement between the church was mutually reached and was never repudiated.

Transaction on the Orieinal Title
That after the Plaintiffs failed to deposit the stated security by court, the Defendants
(Methodist Church in Kenya) executed the orders of the court hence 456 Sub-
divisions. Most of the residents on the property already have their independent titles.
The church sold extra plots to willing buyers who have already done their transfers.
As things stand plot No. 162 is non-existent.

Litieation
Vide a plaint dated 8th November, 2011, one, Akseli Lameck and 721others filed suit
in High court at Mombasa, being HCC No. 589 of 2011. which was later transferred
to the Environment and Land division of the said court to become Mombasa High
Court ELC No.589 of 2011. A copv of the plaint and the defence is attached
hereto and marked as M-l.

The Plaintiffs in the suit sought for orders, inter alia:
a) Thot a declaralion lhat Methodisl Church in Kenya's contractual agreement

wilh them (Plaintffi) be recognized to constitute a valid and enforceable
contractual agreement in law and that the church be compelled to execute
transfer documents in.favour of the plaintiffs and/or the Registrar of the High
court Mombasa to execute the relevant documents upon failure of the church to
do so,'
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b) An order against the Municipal Council of Mombasa to approve the proposed
subdivision date l0'n July, 2008 and an order directing the Registrar of titles
Mombasa to register and issue titles to the plaintffi

c) A declaration that the Jomvu Mission Non-Residents and in particular
Changamwe brethren are not beneficiaries of the entire scheme and that any
money collected from them by any of the defendants purportedly.for allotment
of land in Jomvu Mission be refunded to them by the defendants.

on l6th December,20lg, the Honourable court, delivered its judgement dismisslng
the Plaintiffs suit and with costs. A copy of the relevant iudsement is annexed
hereto and m ked as s(NI-z."

Without prejudice to the foregoing, the Honourable leamed Judge decreed that the
said Plaintiffs be assigned the respective sub-divisions as per the approved plans but
pegged the allocation on the plaintiff s relationship with the church, having found that
indeed the L.R. No.162lV/Mn was indeed lawfully owned by the church. (A copy of
the relevant Decree is attached hereto and marked as M-3. It is noteworthy st-ating
that the decree has never been set aside by any court of Law.

From the said decision, the plaintiffs sought for a variation foregoing orders more
specifically on the aspect of the security payable, hereafter the Honourable learned
ELC judge, Justice S. Munyao directed the
payment of Kenya Shillings one Hundred
within Forty-five (45) days of 23'd April,

Plaintiffs to have a stay of execution upon
Thousand (Kshs.100,000/:) each in court

annexed and marked as ttM-4tt

None of the Plaintiffs complied with the foregoing orders but they instead, opted to
move this court again, in ELC CASE No.78 of 2021 seeking, inter alia, orders for a
fuitherstayof theorders of 23'd April,2O2O. Inthecurrentsuitnoordersexistasthe
same were never extended therefore lapsing.

The Sub-divisions and./or ownership

The Church then, on l4th July, 1937 appointed The Methodist Missionary Trust
Association, to be the sole Trustee in place of the then goveming body, Methodist
Church Missions Kenva Trustees Reeistered.

The church equally has, over the years acquired various properties in Kenya salient
amongst them, (within the Coastal Region) being: -

i. MOMBASA/BLOCK ){YIJIIO2T
ii. MOMBASA/BLOCKD(IUI94
iii. KWALE/MNAZINI/792
iv. JOMVU/654/PLOT II
v. KWALE/MNAZINI/935
vi. MOMBASA/BLOCKXVII/1031
vii. MOMBASA/TONONOKA/PLOT.IV/I
viii. UPEONI/r2064
ix. KWALE/S007119

2020. A conv of the t rulins is

7



x.
xi.

xii.
xlll.
xiv.
xv.

xvi.
xvii.
xviii.

xix.
xx.

xxi.
xxii.

xxiii.
xxiv.
xxv.

xxvi.
xxvii.
xxviii.
xxix.
xxx.

xxxi.
xxxii.

xxxiii.
xxxiv.
xxxv.

KONG OWEA/MO M BASA/ 1 494
MALTNDT CR. NO.13171 (ORTGTNAL NO.81)
GRON NO.CR 50035 REF 29I63D(I-CI
MAZERAS - LR. NO.127O
MSONGETIFU LR. NO.1278
LR. 1 6 1/]VIIKINDANI-216 ACRES
LR.654 - MAGWANDA -163 ACRES
LR.12085 _ RIBE
PLOT NO.2O8 KIKOMANI/MAKOBENI
PLOT NO. 13 14 MAANDANI/NYALENI
PLOT NO.693 - PONGARI
PLOT NO.857 - CHONYT (MWARAKAYA - PINGILI)
PLOT NO.2O8 _ NYALONI - JIBANA _ TSUNONI
PLOT NO. 24 _ MWAKULIO ADJ.SEC
LR. NO.IOOIIZ _ MAZERAS
KILIFI/MTWAPA/4240
KILIFI/CHTKAU1542
MALINDI - LR.NO.1924
LAI,{Ut469u24nt
LAMU/LAKE KENY ATT N L 1246
LAMU/LAKE KENY ATT NII2'I
PLOT NO.62lI1l2 -MTOPANGA
PLOT LR. NO.sOO7II9 - KWALE
HONGERA RD (HOUSE LR/NO.I34)
MO M BASA/BL OC K XV II I IO27
KWALE LUKUNDU 5.5/196

So far as things stand parcel LR. No.l62lVAvIN does not exist anymore as 456
subdivisions have been done and titles are already out in members and private
purchase own names.

The petitioners have miserably failed to allege anywhere in the petition whether the
church fraudulently acquired the parcel and have failed to inform the Commission of
the effect of the foregoing litigation. The rule of equity is settled that he who seeks
equity must do equity.

The salient question the petitioners have further failed to address, is whether the right
for the church to own property anywhere within the Republic of Kenya under article
40 of the Constitution has been removed from the Constitution overnight.
For almost TEN (10) YEARS this case dragged in court, where were the Petitioners to
join the suit.

We note with dismay that one of the complainants to the National Land Commission
(NLC) is a former retired Reverend of the Methodist Church in 2020 (as per the 2020
minutes of the Methodist Church in Kenya) after joining a splinter group. They have
formed an amorphous group calling itself Methodist Church in Kenya Coast Region
Conference Mombasa Synod. This group is not registered under any legal regime and
out to create trouble to the mainstream church.
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Before the sub-divisions, the church set aside enough land for social amenities e.g.,
land was set aside for a dispensary, police station, forestry, school and riparian land
comprising of 13.75 acres. The total acreage left for sub-division was 50.8 acres.

Contrary to what is alleged in the petition there is no blockage to fishing grounds or
the jetty. No graveyard was touched by the Sub-division. The Petition as a whole is a
fallacy which is designed to taste the waters. It has bi clear grounds to allege
historical injustice. What currently forms JOMVU (Wajomvu) comprises of an entire
sub-County. If what is claimed in the Petition is to true, then all those land owners
within JOMVU must leave.

Their humble opinion is that the petition is designed to drive a particular political
agenda and should be dismissed henceforth.

MINUTE SEN/SCLENR/164/2021: ANY OTHERBUSINESS
There was no other business discussed.

MINUTE SEN/SCLENR/165/2021: DATE OF NEXT MEETING
The meeting was adjourned at 1.49 pm and the date of the next meeting was to be held
on thereafter.

Signed:............... D ate : .......2e. ! 5!292!...

SEN. MWANGI PAUL GITHIOMI, MP
CHAIRPERSON

STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL
RESOURCES
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MINUTES OF THE 26TH SITTING OF THE SENATE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD oN THURSDAv, 20rH MAy, 2021 ytl zooM ONLINE PLATFORM
AT 11.00 AM.

IN ATTENDANCE

A. SENATORS
1. Sen. Michael Mbito. MP - Senator, Trans Nzoia County

B. MINISTRY OF LANDS AND PHYSICAL PLANNING (MoLPP)
l. Hon. Alex Mbiu - CAS, MoLPP
2. Mr. Kamau Maina - Lands Administrator
3. Mr. Chacha Maroa - Lands Registrar

MEMBERS
1. Sen. Mwangi Paul Githiomi, MP
2. Sen. Philip Mpaayei, MP
3. Sen. George Khaniri, MGH, MP
4. Sen. (Dr.) Lelegwe Ltumbesi, MP

l. Sen. Gideon Moi, CBS, MP
2. Sen. Ndwiga Peter Njeru, EGH, MP
3. Sen. Boy Issa Juma, MP
4. Sen. Sylvia Kasanga, MP
5. Sen. Mwaruma Johnes, MP

C. PETITIONERS
l. Mr. Emel Sitienei
2. Mr. Stephen Mainga
3. Mr. Peter Kebati
4. Mr. Otsula Robert
5. Salim Mwidadi
6. Ahmed Kombo
7. Mwinyiusi Mzee Mwidadi
8. Issa Mwidadi Salim
9. Patience Muhambwa
10. Joyce Rhai
I l. Ochieng' Githinji

D. RESPONDENTS
l. Dr. Nathaniel Tum

E. SECRETARIAT
l. Mr. Victor Bett
2. Ms. Lucianne Limo
3. Mr. James Kimiti

PRESENT
- Chairperson
- Vice Chairperson
- Member
- Member

ABSENT WITH APOLOGY
- Member
- Member
- Member
- Member
- Member

- Principal of the School
- Dep. Principal
- Chair, Alumni Association
- PA, Principal Kitale School
- Jomvu
- Jomvu
- Jomvu
- Jomvu
- Jomvu
- Jomw
- Jomvu

- Private Developer, Kitale

- Clerk Assistant
- Media Relations
- Audio Recording
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MINUTE SEN/SCLENR/148/2021: PRELIMINARIES
The meeting was called to order at 11.22 am by the Chairperson followed by a word
of prayer.

MINUTE SEN/SCLENR/149/2021: ADOPTION OF AGENDA
The agenda of the meeting was adopted after being proposed by Sen. (Dr.) Lelegwe
Ltumbesi, MP and seconded by Sen. Mwaruma Johnes, MP as follows -

1. Preliminari es - Prayer and Introductions
2. Adoption of the Agenda
3. Petition concerning the alleged historical land injustices involving Plot No.

162NIM.N.CR 1070, in Mombasa County;
o Submissions by Ministry of Lands and Physical Planning

4. Petition concerning the alleged illegal alienation of land belonging to Kitale
School Primary by a private developer;

o Submissions by Ministry of Lands and Physical Planning
o Submissions by Dr. Nathaniel Tum

5. Petition on the alleged illegal encroachment of land covering the villages of
Pangani, Nyatha, Kaisari, Mavuno, Promoko and Widho in Lamu County by
Witu Livestock Cooperative Society.

o Submissions by Ministry of Lands and Physical Planning
6. Any other Business;
7. Date of the next meeting;
8. Adjournment.

MINUTE SEN/SCLENR/I50/2021: PETITION CONCERNING THE
ALLEGED ILLEGAL ALIENATION OF LAND BELONGING TO KITALE
SCHOOL PRIMARY BY A PRIVATE DEVELOPER:

o Submissions bv Ministry of Lands and Phvsical Plannins

Prior to 1990, the Government reserved land for public institutions through letters of
reservation. A letter of reservation was issued for unsurveyed plot.
Later on, the Government began reserving land for public institutions by issuing
letters of allotment.

We have not been able to trace the letter of reservation issued to Kitale Primary
School. A letter Ref. DURP/1011116l dated September 14, 1973 signed by the then
Director of Urban and Rural Physical Planning addressed to the school indicates that
approximately 55 Hectares was reseryed for the school (annexure 2). The Kitale
Town Development Plan (DP) of 1973 shows the reservation for Kitale Primary
School marked as 27 (annexure 3).

From our records, the School applied for processing of the title vide a letter dated
October l, 1993. They also applied for allocation of an adjacent land, which they
claimed to have been utilising for at least l0 years (annexures 4).
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A Part Development Plan (PDP), Departmental Reference No. KTL.l0l96l100 was
prepared for the school and approved in 1998 with Approval No. 294 (Annexure 5).

A comparison between the Development Plan of 1973 and the PDP of 1998 shows a
variance in orientation of the parcel.

On July 2, 1999, the Commissioner of Lands issued an allotment letter Ref.
20089/XXXIV/106 of July 2, 1999 for the un-surveyed school plot measuring 43.33
hectares. Survey was done and a Lease prepared for a total area of 41.28 Ha (102
acres).

On June 14, 2010, the parcel was registered as Kitale Municipality Block 121229 in
favour of The Permanent Secretary to the Treasury of Kenya as Trustee to Kitale
School (annexure 6). As per the title, the school land measures approximately 41.28
Hectares.

Kitale Municipalitv Block 121236 (formerlv 132)
According to our records, Nathaniel K. Tum was allocated Uns. Hotel Site-Kitale
Municipality measuring approximately 4 Hectares for a 99-year term commencing
September l, 1994, vide letter of allotment Ref. 20089D(XXIV/l of September 29,
1994 (annexure 7). A certificate of lease was issued on December 6, 1994 for Kitale
Municipality Block l2l 132.

ln 2007, the District Surveyor discovered that the land parcel Kitale Municipality
Block 12/132 had encroached into Kitale Primary School Land (Kitale Municipality
Block 121229) and thereby requested the Commissioner of Land to compel the owner
of Kitale Municipality Block 12/132 to surrender the title for necessary corrections
(annexure 8).

The Ministry therefore requested Mr. Tum to surrender his Certificate of Lease for
cancellation and issuance ofa new lease bearing the correct survey area (annexure 9).
The Certificate of Lease Kitale Municipality Block l2ll32 was cancelled vide gazette
notice No. 5560 of May 21,2010 (annexure l0).

The land allocated to Mr. Tum was re-surveyed and the Registry Index Map amended.
The area reduced from 4 Hectares to 3.560 Hectares and a new parcel No. Kitale
Municipality Block 12/236 was issued (annexure 11). On March l,2Ol3 Nathaniel
K. Tum was registered as the proprietor of Kitale Municipality Block 121236 and a
certificate of lease issued (annexure 12).

Honourable Chair,
According to the petitioners, the dispute between the school and Mr. Nathaniel Tum is
before National Land Commission. According to our records, the Ethics and Anti-
Comrption Commission is also handling the matter. The Ministry will liaise with the
respective agencies with a view to resolving the matter.
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o Submissions hv D r. Nathaniel Tum

Vide a letter Ref: SEN/DCS/LENR/2/20211(19) dated 3l't April, z\Zl,the Committee

invited the accused, Dr. Nathaniel Tum who made the following submission -

l. THAT I received the above Petition dated 3 ll3l202l by email on l " of April}l2l
and wish to address the complaints raised in the petition as follows: -

2. THAT I vehemently deny the allegation by the petitioner that here was an illegal

alienation of land belonging to Kitale School and that I conspired with the

Commissioner of Lands to alienate I acres of the school land.

3. THAT I obtained L. R. NO. KITALE MUNICIPALITY BLOCK 121236 (formerly

BLOCK 12/132) legally having followed all the due process of land ownership in

Kenya.

4. THAT I applied for the land referred to above which was Government land

together with other applicants being Ms. Halima Kokita of Kapenguria, Messrs

Ken Kiptoo and Josephine Kerubo. I am also aware that the Anglican Church

where Bishop Emmanuel Chemengich is overseeing and the AIC Church were also

applicants for the said land.

5. THAT I am aware that the four of us Kiptoo & Kerubo, Halima and myself were

successful each being allotted 1.357,0.40 and 3.56 hectares respectively.

6. THAT pursuant to my application to be allocated L.R. NO> KITALE

MUNICIPALITY BLOCK 12/236,1 was issued with a letter of Allotment dated

29th September,1994. (Annexed herein as NKT1).

7 . THAT the letter of allotment was specific that the property was unserveyed.

8. THAT I have been paying rates to Trans Nzoia County for the property since

1994. (Annexed herein as NKT2 is a copy of receipt dated 6th December,1994).

9. THAT I am aware that the Government has a right to allot land belonging to it and

thus there was no illegality as I applied as an ordinary citizen and was allotted and

fulfilled the requirements pertaining to the allotment including the payments of

fees to the government and all the necessary rates and rents to the relevant

authorities.

IO.THAT I was issued with the Certificate of Lease on 6th December, 1994 with

annual rent of Kshs.70,000. (Annexed herein as NKT3.)

I l. THAT upon obtaining the above parcel and after of developing the same, Kitale
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School complained through a letter to the ministry of lands that I have encroached

into L.R. NO. KITALE MUNICIPALITY BLOCK 121229.

12.THAT vide a letter dated 27th September 2007,I was requested to surrender the

Certificate of Lease to the Commissioner of Lands for cancellation and

replacement of a new certificate bearing the correct survey area. (Annexed herein

as NKT4).

I3.THAT I obliged to the request and vide a letter dated 24th February 2010,I was

fuither requested by the Ministry of Lands to facilitate excision of the part

touching Kitale school. (Annexed herein as NKT5).

14. THAT to honour the request, I visited the lands office where I met Mr. Kariuki J.K

and voluntarily surrendered the certificate of lease for L.R. NO. KITALE

MUNICIPALITY BLOCK 121132,

15.THAT I was issued with a Surrender Certificate of lease dated 9th March 2010.

(Annexed herein as NKT6 is a copy of the certificate.)

I6.THAT vide a letter dated 23'd March 2010 the Commissioner of Lands was

notified of the new certificate of lease from the Director of Survey. (Annexed

herein as NKTT is copy of the letter.)

IT.THAT I was thus issued with a new number being L.R. No. KITALE

MTINICIPALITY BLOCKI2/236. (Annexed herein as NKT8 is a copy of the

Title.)

lS.THAT the Petitioners have been shifting goal posts from encroachment issues to

grabbing of their alleged land which forced the Commissioner of Lands to direct

the Districts lands office vide a letter dated 8th June 2011 to solve the matter

amicably between the Kitale school and myself. (Annexed herein as NKTS is a

copy of the letter.)

19.THAT a Technical Team was formed by the Chief Land Administration office to

investigate the matter, which report found that; -

a) Both Tum and the school knew that the disputed land w(ts government land.

b) The school applied to be allocated the land.

c) Tum also applied to be allocated the same land.

d) Tum was allocated the site and developed the same.

e) The site in dispute was formally the area which had encroached on the school

compound.
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./) Tum has surrendered the land which wos in dispute and PIA NO.l32 has been

resurveyed as Block 12/229.

20.THAT the recommendation of the Technical Team referred to in paragraph 19,

was that I retain the site block 12/236 that I have developed and the boundaries be

maintained as they are on the ground as per the fencing. (Annexed herein as NKT

10 is a copy of the Report dated 9th October 2012)

2l.THAT having being dissatisfied with the above report, Kitale School abandoned

the negotiations and filed judicial Review No. 35 of 2011 where the court

dismissed their application with costs. (Attached herein as NKTII is a copy of the

ruling.)

22.THAT in its Orbiter Dictum, on page 14 of the ruling the court stated that there

was undisputed documentary evidence by myself in the application to the

Government to be allocated the vacant land.

23. THAT the Applicant in Judicial Review No. 38 of 201 I being Kitale school were

dissatisfied with the decision and appealed to the Court of Appeal vide C.A No. I

of 2013 which appeal was dismissed with costs.

24. THAT I have since developed my parcel of land where there is a large extensive

service station, service by, supermarket and cafeteria. Other developments include

a water plant, car wash and residential units at a total cost of Kshs.250 million.

25.THAT I am the lawful allotee and thus the legal owner of L.R. NO. KITALE

MUNICIPALITY BLOCKl21236 measuring 3.56 ha.

26. THAT in reply to paragraph 16 of the Petition, Kitale school is being

economical with the truth since when they started applying for the school title on

71611993 to the Town Clerk, they were advised to forward their application to the

Commissioner of Lands. The question of the school having 55 hectares did not

arise. This is captured in the Report of Land Technical Team Trans Nzoia dated

9110/2012 annexed as NKTI0.

27.1n reply to paragraph 17 of the Petition, the petitioners have not attached

evidence of reservation and funher the details of the said reservation be it the

acreage and the extent ofthe reservation.

28. In reply to paragraph 18 of the Petition, the allegation of grabbing is malicious.

The mentioned Part Development Plan (PDP) can only be viewed against

subsequent applications and allocation processes for the land in question. I have
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followed all due processes in the application and the significance of this document

was not raised by the relevant govemment departments. I am only aware that the

school applied and obtained a letter of allotment in 2nd July 1999 for 43.33 Ha as

per the approved PDP KTL/10196/100. (NKT 10)

29.1n reply to paragraph l9 of the Petition on l3l9/93 during the School Executive

Board Meeting, Minute No. EB/93l26 AOB School Land - it was agreed

30.In reply to paragraph 20 of the Petition, the statement is inconsistent as on 2nd

July, 1999, the Commissioner of Lands issued a letter of allotment for the un-

surveyed school plot measuring 43.33 ha as per the approved PDP No.

KTLll0l96l100. In addition, the school accepted the offer by paying the lessor fee

of Kshs.6,122l:. A survey was done and a lease prepared for a total area of 41.28

ha (102 acres). The exact size was established after the survey.

3l.ln reply to paragraph 2l of the petition, the Ministry of Education was in no

position to excise private property under LR. No. Block 12/132 now Block 121236.

32.In reply to paragraph 23, 24, and 25 of the Petition, I was chairman of the PTA

of Kitale School in the 1980s and I am not aware of any time that I was requested

to assist in acquiring to help in processing a title. I did not offer to assist as I was

not an officer in the Ministry of Lands. My role at the time was that of the

development of the school technical laboratory and the classrooms. This is a task I

executed with excellence resulting in construction of the present lab and modern

classrooms. I did fundraising and solicited funds from KPA, Railways, Kenya

Seed Co etc. for purposes of the said buildings.

From the reports of Lands, Kitale School applied for the allotment for the school land

on l5l7/1993 (Technical Report Page 2). The issue of trusteeship could not have

arisen.

33.1n reply to paragraph2T of the Petition it is true that I was issued with a Title

Deed in 1994, however, it is totally misleading to allege that I clandestinely

applied for a private title from the land reserved as public land. There was nothing

clandestine about the land as all legitimate procedures were followed.

34. In reply to paragraph 28 of the Petition, the allegation is not true. Following the

issuance of the title in 1994, the Government surveyors beaconed the land and I

fenced the land following the survey beacons and consistent with the title issued.

There was no encroachment. (Annexed herewith is the Beacon Certificate NKT
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13).

35.In reply to paragraph 29 and 30 of the Petition, the survey and the beaconing of

the land was done may years back and not in March 2021 when this petition was

done. I welcome any inspections to confirm the beacons and where they were

fixed by the Govemment surveyors. I confirm that the fencing is within my

boundary and I have no desire to encroach on school land.

36.1n reply to paragraph 31 of the Petition I have no intention to encroach on

school land as I am satisfied with my allotted portion.

37.\n reply to paragraph 33 of the Petition, the statement in itself is prejudicial as I

am the lawful owner of the above said parcel LR. No. Block 121236.

38.In reply to paragraph 36 of the Petition, I confirm that my property has never

housed a girl's dormitory. It is evident from a physical inspection that the sewer

and the girl's dormitory are intact and within the school land. I have no intention

of encroaching on the disused school sewer after a new sewer line was put up by

the County Government which is now in use.

39. In reply to paragraph 37 of the Petition, I was not made party to this complaint.

40.In reply to paragraph 38 of the Petition I confirm that I left the chairmanship of

Kitale School in the late 80s and I had no fiduciary duty as a trustee of the school

during my allotment of the parcel of land in 1994. There was no conflict of

interest.

The boundaries were clear and government surveyors were involved and the title

issued by Commissioner of Lands following their rectification.

4l.In reply to paragraph 39 and 40 of the Petition the title can never be cancelled

by gazette notice or a ministerial order as indicated on page 22 of the court ruling

in JR No.38 of 2011. The cancellation of title 121132 was as a result of an

incorrect survey and not as a result of encroachment of a ministerial order. It is for

this reason that I was issued with a new title L.R. No. Block 121236. As a result of

this process, I lost one acre of land which formed part of LR No. Block 12/229

(Kitale School)

Note that the approvals for the re-survey were conducted in Trans Nzoia to obtain the

consents from the various Heads of Departments

Thereafter the Director of Survey wrote to the Commissioner of Lands following the
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completion of the re-survey of the said land indicating that the Registry Index map

had been amended to reflect parcel No.236.

42.In reply to paragraph 4l of the Petition it is not true that I surreptitiously managed

to get another title. It is true that due process was followed that a triangle which

encroached the Kitale school and which was not fenced was not part of my

property. It was not an encroachment by me but it was a survey error. Refer to

Letter dated 27/912007 (Ref 160742) from the Ministry of Lands (NKT 4)

43.\n reply to paragraph 42 and 43 of the Petition it is true that the matter went to

the High Court in Kitale and the court confirmed that the property rights of Dr.

Nathaniel Tum cannot be taken away by Judicial Review. The matter went further

to the Court of Appeal which upheld the High Court decisions that the property

belongs to Dr. Tum.

44. THAT my proprietary rights should be protected by the government since my title

to LR. NO. KITALE MI-INICIPALITY BLOCK 12/236 is a sacrosanct and

indefeasible as provided in Article 40 of the Constitution.

45.THAT I was allocated LR. NO. KITALE MLINICIPALITY BLOCK 121236 and

lawfully acquired it as indicated in page 20 of the High Court ruling attached as

NKT 7.

46. THAT I thus pray that the petition be dismissed as LR. No. KITALE

MLTNICIPALITY BLocK 121236 is distinct from LR. No. KITALE

MI-INICIPALITY BLOCK 12/229 which belongs to the school.

The Committee noted the following interventions;

- The Senator, Trans Nzoia County gave his disappointment with reference to the
submissions made by the CAS, MoLPP in that it did not provide any wayforward
for the School; the Senatorfurther noted that the school lost the couse as aresult of
technicalities of representation qt court.

- The Representative from the School Alumni informed the Commilee that
following the Dr. Nathaniel Tum's presentation that the school had begun the
process of registration back in 1983 when he was the Chair of PTA at the school
yet he claims not to be aware; he then excised part of the landfor his own inrerests
and later built a petrol station; further the Committee was informed that the court
in the ruling advised thot the remedy wqs not by way of judicial review and rhat
only NLC and the Land and Environment court can review the matter.

' Dr. Tum informed the Committee that he left the school in the 1980's and later
oppliedfor a title deed in 1994.
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The CAS further assured the Committee that it will restrict the Title deed of the
parcel of land until when the Committee completes its investigation onto the matter
and a way forward provided by the NLC.
The Committee further ruled that the next meeting on the agenda be held in the
presence of NLC on 27'h May, 2021.

MINUTE SEN/SCLENR/I51/2021: PETITION CONCERNING THE
ALLEGED HISTORICAL LAND INJUSTICES INVOLVING PLOT NO.
1624//]VI.N.CR 1070. IN MOMBASA COUNTY:

According to records held by the Ministry, Plot No.162lVAv1. N. CR 1070 was
registered on October 27, 1923 in the name of the United Methodist Church Mission.
The certificate of ownership No. 7540 was registered under title No. CR.6348 for the
area measuring 151 acres. The registered proprietor later changed their name to
Methodist Church Missions Kenya trustees registered in 1958 and later to Methodist
Church in Kenya Trustees Registered.

On June 14, 1973, the Methodist Church in Kenya Trustees Registered transferred a
portion of land to Municipal Council of Mombasa. The said subdivision MN/V/505
measuring 15.28 acres was registered on July 11, 1973 and assigned title No. CR
14323. The remainder thereof measuring 135.72 acres is held by the Methodist
Church in Kenya Trustees Registered. A copy of the official search is marked
Annexure 6.

Honourable Chair, the case presented by the petition is an historical injustice claim
The National Land Commission is seized of the matter recorded as Historical Case
No. NLC/HLI/56512019. We invite the Committee to engage the Commission for
appropriate redress.

The Committee noted the following interventions:

- The Committee directed that the CAS further stops further transactions on the
contested parcel of Land until the Committee concludes its investigations into the
Petition.

- Thot as alleged by the Petitioners that there is an appeal process, yet the
Methodist Church has continued selling the Land;

MINUTE SEN/SCLENR/152/2021: PETITION ON THE ALLEGED ILLEGAL
ENCROACHMENT OF LAND COVERING THE VILLAGES OF PANGANI.
NYATHA. KAISARI. MAVUNO. PROMOKO AND WIDHO IN LAMU
COUNTY BY WITU LIVESTOCK COOPERATIVE SOCIETY:

Submissions by Ministry of Lands and Phvsical Plannins

a

o

The Committee admitted written Responses on the following Petition as
submitted by the Ministry as follows:
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According to our records, the subject land is registered as L.R.No.l405/l measuring
approximately 639.783 Acres. The land was registered as M.l. Folio 72117 in favour
of Henry Eric Burnier on February 28,1966 as shown in annexure 15.

Mr. Henry Eric Bumier surrendered the land to the Government as a gift and the
transfer was registered as M.l. Folio 72118 on May 12,1966 in favour of the President
of the Republic of Kenya as shown in annexure 16.

From our records, the land is reserved for settlement of squatters. In 1983, the
Ministry received an application for allocation of the land from Witu Livestock
Development Centre but the request was declined for this reason (annexures 17)

The Ministry will embark on plot demarcation survey and squatter verification
programme for settlement of ground occupants during the 2021/2022 frnancial year.

MINUTE SEN/SCLENR/153/2021: ANYOTHERBUSINESS
There was no other business discussed.

MINUTE SEN/SCLENR/154/2021: DATE OF NEXT MEETING
The meeting was adjourned at 1.00 pm and the date of the next meeting was to be held
on thereafter.

Signed:...

SEN. MWANGI PAUL GITHIOMI, MP
CHAIRPERSON

STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL
RESOURCES
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MINUTES OF THE 1OTH SITTING OF THE SENATE STANDING
COMMITTEE ON LAND, ENVIRONMENT AND NATURAL RESOURCES
HELD ON WEDNESDAY, ITTH MARCH, 2O2I VIA ZOOM. ONLINE
PLATFORM AT 11.00 AM.

MEMBERS
l. Sen. Mwangi Paul Githiomi, MP
2. Sen. Philip Mpaayei, MP
3. Sen. George Khaniri, MGH, MP
4. Sen. Mwaruma Johnes, MP
5. Sen. Boy Issa Juma, MP

l. Sen. Ndwiga Peter Njeru, EGH, MP
2. Sen. Gideon Moi, CBS, MP
3. Sen. (Dr.) Lelegwe Ltumbesi, MP
4. Sen. Sylvia Kasanga, MP

IN ATTENDANCE

A. PETITIONERS - KITALE SCHOOL
l. Mr. Emanuel Chemengich
2. Mr. Emel Sitienei
3. Mr. Peter Kebati

B. SECRETARIAT
L Ms. Veronica Kibati
2. Mr. Victor Bett
3. Mr. Mitchell Otoro
4. Ms. Clare Kidombo

PRESENT
- Chairperson
- Vice Chairperson
- Member
- Member
- Member

ABSENT WITH APOLOGY
- Member
- Member
- Member
- Member

- Chair Board of Management
- Principal of the School
- Chair, Alumni Association

- Clerk Assistant
- Clerk Assistant
- Legal Counsel
- Research Officer

MINUTESEN/SCLENR/51/2021: PRELIMINARIES
The meeting was called to order at 11.13 am by the Chairperson followed by a word
of prayer.

MINUTESEN/SCLENR/52I2021: ADOPTIONOFAGENDA
The agenda of the meeting was adopted after being proposed by Sen. Mwaruma
Johnes, MP and seconded by Sen. Philip Mpaayei, Mp as follows -

1. Preliminaries - Prayer
2. Confirmation of Minutes of Previous Sittings;
3. Matters Arising;
4. Meeting on the Petition concerning the alleged illegal alienation of land

belonging to Kitale School Primary by a private developer;
o Presentation by Petitioners

5. Any other Business;
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6. Date of the next meeting;
7. Adjournment.

MINUTE SEN/SCLENR/53/2021: CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

The confirmation of Minutes was differed to the next housekeeping meeting.

MINUTE SEN/SCLENR/54/2021: MEETING ON THE PETITION
CONCERNING THE ALLEGED ILLEGAL ALIENATION OF LAND
BELONGING TO KITALE SCHOOL PRIMARY BY A PRIVATE
DEVELOPER;

Presentation bv Petitioners
The Petitioner took the Committee through the Petition as submitted that read as

follows;

I, RT. RBV. DR. EMMANUEL CHEMBNGICH acitizen of the Republic of Kenya
with National Identity Registration 9763078 of P.O. Box I 155-30200, Kitale. In the
capacity of the Chairperson of Kitale School Primary Board of Management (BOM)
and the Anglican Bishop, Kitale Diocese, lodge this Petition pursuant to Section 3 of
the Petitions to Parliament Act, on my behalf, on behalf of the Kitale School Primary
School Alumni Association, the School PTA and BOG, and the School Community.
WE HUMBLY DRAW THE ATTENTION OF THE SENATE TO THE
FOLLOWING:

Underlvins Constitutional and Statutorv Provisions
l. Article 1(1) and (2) of the constitution of Kenya, reposes all sovereign Power

in the People of Kenya, exercised solely in accordance to the Constitution.

2. Article 1(3) (a) and 1(4)of and Constitution of Kenya delegates sovereign
power of the constitution to inter alia parliament and the legislative assemblies
of the county governments and that the sovereign power of the people is
exercised at the national and county level.

3. Article 37 of the Constitution provides that every person has a right to present
petitions to public authorities

4. Article 43 of the constitution provides for economic and social rights whereby
under Article 1(f) every person has a right to education.

5. Article 53 of the Constitution provides for the rights of children, wherein every
child has a right to free and basic compulsory education and under Article
53(2). a child's best interests are of paramount importance in every matter
concerning the child.

6. Article 60(1)(b) of the provides that land in Kenya shall be held, used and
managed in a manner that is unequitable, efficient, productive and sustainable
and accord to the principle of security of land rights.
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7. Under Article 60(4) of the Constitution, public land shall not be disposed on or
otherwise used except in terms of an act of parliament specifying the nature
and terms of that disposal or sue.

8. Under Article 62(1) (c) of the Constitution, land transferred to the state by way
sale, reversion or surrender is public land.

9. Under Article 62(2) of the Constitution, public land shall vest and be held by
the county government in trust for the people resident in the county and shall
be administered by the National Land Commission.

l0.Under Article 67(2) of the constitution, the national land commission is
mandated to manage public land on behalf of the national and county
governments.

I l. Under Article 9aQ) of the Constitution, Parliament manifests the diversity of
the nation, represents the will of the people, and exercises their sovereignty.

12.Under Article 96(1) the senate is mandated to represents the counties, and to
protect the interests of the counties and their governments.

13.Article 119 of the constitution provided that any person has a right to petition
parliament to consider any matter within its authority.

l4.Section 12 of the Land Act,2012 provides for the procedure for allocation of
Public Land.

The comolaint

l5.This complaint before the senate concerns the illegal alienation of land
belonging to Kitale School Primary by a private developer, one Nathaniel Tum,
who conspired with the Commissioner of Lands to alienate l0 acres of the
school land.

Backeround Facts of the Comolsint

16.Originally, Kitale School Primary occupied about 55 hectares of land from
1929, during the colonial period.

17.The land in which the Kitale School primary is situated was allocated to the
school through a letter of reservation LR 24719. The said reservation was
designated for an education institution; specifically, Kitale Primary School.
The School has changed names over time and has also been identified as Kitale
School and Kitale Academy for the last 9l years.

18.The Part Development Plan (PDP) of 1973, was approved by the Kitale
Department of Urban Planning and the commissioner of Lands; which
reserved the said 55 hectares to the school, including all the land so grabbed by
Mr. Nathaniel Tum.
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19.The School has reserved 30 acres of its land for Kitale School-Secondary that
was commissioned in 1994.

20. There is no PDP that shows that a new PDP was generated to replace the PDP
issued to the school in 1973 so as to legitimize the title issued to Mr. Tum

2l.There is no evidence to demonstrate that Ministry of Education approved that
the land allotted to the school for educational purposes was partly excised for
private use by Mr. Tum.

2Z.Between 7974and 1978,part of the land, being public land, was surrendered for
public use. In particular, 2 hectares of the school land was swrendered to
KENHA to improve the turn-off to the Kitale-Webuye Road.

23.In 1983, the School applied for allotment of land and title deed.

24. During this period of applying for an allotment letter, the private developer Mr.
Nathaniel Tum was the Chairman of the PTA at Kitale School Primary and a
member of the BOG. He offered to help in the process of acquiring the title.

25.The private developer, Mr. Nathaniel Tum, was at this time a trustee of the
school, the school PTA and BOG.

26.The District Survey Department Surveyed the land and after all statutory
requirements were completed, the school was allotted 41.28 hectares and a title
deed issued in 2010.

27 .Mr. Nathaniel Tum in breach of trust for the school clandestinely applied for a
private title from the land reserved as public land and was allotted about 4
hectares and issued with a title deed in 1994. The COL indicated that the land
was unalienated and was government land in issuing the title deed Block l2l
132 to Tum.

28.Mr. Tum commenced his illegal alienation of the school property in 1998
whereby he fenced off part of the school farm that hosted the 4K club
demonstration plots and the environmental club.

29.The Survey Plan that illegally grants Mr. Nathaniel Tum the disputed land has
a land hook which indicates that the ownership of the school and Mr. Tum is
the same! The said hook is illegal as it is not legally possible to have a land
hook between private and public land.

30.At the time of filing this Petition, Mr. Tum is adamant to alienate land
belonging to the school and was on the school land with surveyors ostensibly
erecting beacons and expressing his intention to fence ofland grabbed from the
school.

31.The Principal of the School, the School PTA, BOG, the local church
leadership, the Kitale School Alumni Society and the school community at
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large, are seeking redress on the matter and threat of encroachment on more
land.

32. This Honorable Senate has the mandate to exercise its authority to protect
the interest of county government and in particular land vesting in county
governments.

33. The illegal alienation of the land prejudices the rights of the children
pursing their education in the school and will deny them the right to study.

34. The Senate has the right under its authority as the legislative house
representing counties and county governments to intervene in cases where
public land vesting in county governments is alienated by private
developers to private land.

35. The Senate has the delegated authority from the people in exercise of its
authority under Article 96(1) to require the National Land Commission,
the body vested with the mandate to administer public land on behalf of
county governments to take action and recover stolen public land vested in
counties. In exercising this power, the Senate may summon members of
the NLC, take evidence and inquire into the actions taken by the NLC in
protecting and administering public land, including actions taken on
petition filed before the NLC.

THAT
36. The school filed a complaint to the District Survey Department against Mr.

Tum's infringement on its land; which housed the girls' dormitory, sewage
system near the boys' dormitory and site for the tree nursery where Mr. Tum
erected a petrol station, which is on site to date and a resurvey was done. Mr.
Tum was issued with a new title deed Block 12/ 236to exclude the school
facilities, but the sewage pits remained on the land Mr. Tum had grabbed.

37. The school BOG wrote to the Commissioner of Lands complaining that public
land which they required for expansion for a Secondary School and Tertiary
institution had been transferred to Mr. Nathaniel Tum. The NLC visited the
school in September 2019 and February 2020 but have not taken any
substantive action to investigate the matter.

38. The Kitale School Primary's complaint was inter-alia premised on the fact that
Mr. Nathaniel rum had breached his fiduciary duty as a trustee, being the
Chairman of PTA and member of the BOG of the school.

39.In the year 2010, Hon. James Orengo, the then Minister for Lands, directed that
the land owned by Tum revert back to the Kitale School vide a ministerial
order. The Commissioner of Lands cancelled the title deed of earlier issued to
Mr. Tum on l0thMay 2010 by gazette notice.

40. The Ndungu Land Report also reported the matter and recommended that the
land to revert back to the school and public use.
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4l.ln or around 2013 Tum, once again surreptitiously managed to get another title
12/236 to exclude the area encroaching the dormitories. The school went to
court challenging the title deed by way of Judicial Review and the High Court
Judge Justice J Karanja ruled that the propriety rights of Mr. Tum on the land
cannot be taken away by judicial review and that the pleadings before court
were fatal to the suit. He noted that "the remedy lies elsewhere."

42.The school, dissatisfied with the decision of the High Court, appealed the
ruling and the Court of Appeal agreed with the High Court that judicial review
was not the remedy whether the title was acquired legally or illegally.

43.In February 2020, the school filed a complaint for the second time to the
National Land Commission. The National Land Commission from Trans-
Nzoia County visited the school in October, 2020 for a fact finding mission but
no feedback yet.

THAT
44. This matter is not pending before any court of law for determination on an

issue concerning the complaint. The only court case filed was Judicial Review,
Vide Kitale - HC JR No. 38 of 2011 matter was decided by the High at Kitale
and proceeded to the Court of Appeal at Eldoret and is fully determined,
though on a technicality and the school is dissatisfied with the decision. No
second appeal had been filed in the Supreme Court.

45. Owing to the Public outcry, EACC visited the school in October, 2020 on a fact
finding mission and have embarked on interrogating the key persons.

46. There is no other complaint filed before any other court, constitutional or legal
body save for the above mentioned.

HEREFORE, YOUR HUMBLE PETITIONER PRAY:
a) THAT, the senate investigate into the matter and provide solution on how the

said land can be recovered.
b) Any other recommendation that the senate may deem necessary on this matter.

The Committee made the following resolutions;

. To invite the CS, Ministry of Lands and Physical Planning, National Land
Commission.

o Invite Dr. Nathaniel Tum, the accused person.

MINUTESEN/SCLENR/55/2021: ANYOTHERBUSINESS

The Committee made the following resolutions regarding the earlier scheduled site
visits -

l. County Visit to Taita Taveta to be scheduled for 8th - 1lth March, 2021;
2. County Visit to Makueni County on 26th March, 2021; and
3. Report Writing Retreat on l5th - 18th April,2021

The Committee further resolved that response being sought by the Committee
henceforth be done via oral meetings and not via written responses.
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MINUTE SEN/SCLENR/56/2021: DATE OF NEXT MEETING
The meeting was adjourned at 12.40 pm and the date of the next meeting was to be

called on notice.

Signed:.............. Date :.......3.1 t.3. 1292_1....

SEN. MWANGI PAUL GITHIOMI, MP
CHAIRPERSON

STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL
RESOURCES
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ANNEX II: SUBMISSIONS BY KEY STAKEHOLDERS



REPUBLIC OF KEI.IYA

MIMSTRY OF Ij,NDS AT{D

Hottourable Chzirrl wish to respond as follows:

nEsPoNsES TO THE SENAIE SrAI{DING COMMITTEE ON IAIYD, EtwIRoNIvIENn
AIYD NATI.JRAI RESOI.]RCES

Honouruble Cx;:uir,

Pursuant to your lefters Ref. SEN/DCS/LENR/Z/ZOZI/ (17) dated March 23,2021 and Ref. SEN/DCS/LENR/2/2021 (23a) aitea Ap;i 30; 
'ZOzt 

theCommittee invited the Cabinet Secretary Ministry of Lands and physic al planning
to respond to the following:

1. Petition submitted. b{ tlg wajomvu Community, Mombasacounty, concerning
t_he alleged historicar injustices invorving plot. i\o. loznttur.N, c.n. lozo inMombasa County

2' Pehtion concerning thg alleged illegal alienation of land, belonging to Kitale
^ lriyary School by a private developer
3' Petition on the ?!le-d !"lfv* adjudication andthe senlement of squatters onMachun gw ay'i land in T aita T av eia county after expiry of the lease'4. Petition on the altwd ilegal encroachment of u"ator.rid;h; villages ofPangani, Nyatha, Kaisari, Mavuno, promoko and widh o in hmu County byWitu Livestock Cooperative Sociefy
5' Petition submifted by the residentiof Msambweni Village in voi Sub-Countyof

TaitaTaveta County concerning the allegedimpending Jvictions of Msambweni
_ residents by a private company
6' Petition submitted by the iesidents of -lvlkamenyi Village in voi sub-county of'taita Taveta county on the alleged 

"n"rouih^eni'or u"a iaiigng toMkamenyi residents by Voi point tiiritea inTaitaTavetacounty a

PHYSICAL PIANNING

1. Petition cubmdtbd. t gq wqiomvu community, Ivlombasa county, concemirgthe alleged_hisb:ical i4iustiies invorvins p6i:i6. i6z:jil\ii:L-n i-ozo i"lv{ombasa County.
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Hononrable Cxlair,

A response to the petition was presentedto the Committee in the meetingheld on

February 24,, 2021. The Petitioners were absent and the Committee deferred

consideiation of their petition. The response is listed as item no. 3 in our report
datedFebruary 24r 2027 attached marked annexure 1.

2. petition concerning the alleged illegal alienation of land belonghg to Kitale
Primary &lrool by apnvatr- derreloper

Honourable C}:air,

Rt. Rev. Dr. Emmanuel Chemengich on behalf of the Kitale Primary School Alumni
Association, the school Parents andTeachers'Association (PIA) andthe Board of
Management presented the petition concerning the alleged lllegal alienation of
publiiland belonging to Kitale Primary School.

According to the Petitioner, the school was allocated 55 Hectares of land reserved

vide an alprovedDevelopment Plan of 1973. Two (2) Hectares were surrendered
to improve the turn-off tb the Kitale-Webuye road between 1974 and 7978.The
school applied, for the title in 1983 andMr. Nathaniel Tum who was the then

chairperion of the school's PTA and amember of the Boardof Managgment offered
to assist in processing the same. The title deed was issued in 20lO for a parcel of
land measuring 4 1 .28 Hectares.

The Petitioner claims that Mr. Tum fraudulently acquired fitle in his name for a
portion of the landbelonging to the school which was reSistered_in 7994 as Block

12/ lg7 measuring 4 Hectar-es where he has constructed a pettol station.

The matter was reported to the Commissioner of Lands andthe title was cancelled

vide a Gazette Notice published on May 1,O,2070. The case is also featared in the

Report of the Commisiion of Inquiry into the lllegal/ Irregalar Allocation of Public

Land (the Ndungu Commission report) which recommended that the land be

reverted to the school.

However, the Petitioner claims that Mr. Tum obtained a new title for the parcel of
land in 2OtS registered as Block 72/236. The case was also lodged_with the

National Land Commission. The Commission visited the school in Septembet 2079

and in February 2O2O but the matter has not been resolved. The pefitioner
therefore ,"qrresir the Committee to investigate the malter with a view to providing
a solution on how the said public landcanbe recovered.

Holrourable Chair,I wish to respond as follows:

prior to 1g90, the Government reserved landfor public institufions through letters

of reservation. A letter of reservation was issued for unsurveyed plot.
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Iater on, the Government began reserving land for public instifutions by issuing
letters of allotment.

We have not been able to trace the letter of reservation issued to Kitale primary
school. A letter Ref. DURp/70/1/16r.dut:d.september 14, Tgzg signed by thethen Director of lJrban and Rural Physicat rfunning add.r^essed to"1r. school
Td'g*: lhat approximately 55 Hectares was reservei for the r.iroot i*""oro2).The Kitale Town.Development plan (Dp) of 1g7S shows the reservation forKitale Primary School marked as Zz (annext,e S).

From our records,jhe School applied for processing of the title vide aletter datedoctober 7, .lggs.Thty atso ap$fied for aliocation o7 un adjacent.land,,which theyclaimed to have been utilising ior at least 10 years (annextes +). ) -'

APart DevelopmentPlan (ppp), Departmental Reference No. KIL.10196,/1OO wasprepated for the school and approved in 1998 with Approval No. zg4 (Amexurp
5). A comparison befween th^e'oevelopment pfr" oi-ig7s and,the pDp of 199gshows avariance in orientation of theparcel.

9t J"ty 2, 1,999, the Commissioner of Lands issued an allotment letter Ref.20089/xxxrY/706 of July 2, Tggg,for the un-surveyed school plot measuring
43.33 hectares. Survey was done and, a Lease prepared,ior a total aiea of it.Zg Ha(102 acres).

pn June 74, 2070, the parcelwas registered as Kitale Municipalify Block lZ / ZZgin favour of The Permanent Secretarlito the Treasury of Kenya as irustee to KitaleSchool (anne:nrre G). As per the tiile, the school iana i"is:r;r; ;;;;iximatety
41,.28 Hectares.

According to our records, Nathaniel K. Tum was allocated Uns. Hotel Site-KitaleMunicipalify measuring approximately 4 Hectares for a gg-year term
commencin_g September 1, 1 994, ideletter of allotment Ref. ZooSg/ixxly / 7 of
fqtglbgr 29, 7994 (annexrre 7). e certtficate of lease was issued on December6, 7994 for Kitale Municipalify Block tZ/ Lg2.

rn 2oo7, the District Surveyor discovered that.the land. parcelKitale MunicipalifyBlock 12/ 132 had encioached, into Kitale primarry School r.and (Kitale
Municipalify Block lZ/ZZg) and thereby requested the Commissioner of Land. tocompel the owner of Kitale Municipality Blo;k ru/rcZ to sumender the title forneressary corrections (annexure g).

The A{ini.stry therefore requested Mr. Tum to surrender his certific ate ofpase forcancellation andissuance of a new leasebearing the coirectsurvey area (annexrre
9). The certificate of Lease Kitale Municipalitf nro.t 1z / rcZwas cancelled videgazette notice No. 5560 of May 27,Z}7}iannerure IO).
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The land allocated to Mr. Tum was re-surveyed and the Registry Index Map
amended.The arca reduced f.rom 4 Hectares to 3.560 Hectares and a new parcel
No. Kitale Municipalify Block 72/236 was issued (annexlre 11). On March 1,

2073 Nathaniel K. Tum was registered as the proprietor of Kitale Municipality
Block 12/ 236 and a certificate of lease issued (annerure 12).

Honourable Chair,

According to the petitioners, the dispute between the school and Mr. Nathaniel
Tum is before National LandCommission. According to our records, the Ethics and
Anti-Corrupfion Commission is aiso handling the matter. The Ministry will liaise
with the respective agencies with a view to resolving the mattet.

3. Petition on the afleged delayed adjudicatron and settlement of squatbrs on
IvtachungWani latrdinTaita Taveta Counff after e:rpiry of the lease

r) frrplanation and rrlenant dosumentation on the cwrent status of the lease

toitttachungwani Farm and whether there have been efforts by the peviotls
lessee to renew the lease

ii) Status of the lrcrsons currenfly farming and residing in the aforementioned
parcels of land.

Hononrable Cltafu,

The Petition dated February 72, 2O2O was presented by representatives of
Machungwani Squatters residing on Machungwani land (measuring 2970 acres)

situated in Mboghoni Ward in Taveta Constituency of Tuta Taveta County,
claimed to be their ancestralland.

The Petitioners claim that the community bequeathed the land to a British soldier,
one Captain Morgan in 1974. They claim thatthe lease was thereafter transferred
to George Criticos who later transferred the land to his son, Bazil Criticos. The
Petifioners allege that the Criticos family utilise a small portion of the land and that
the area residents with the consent of the owner occupy the remaining portion.
According to the Petifioners rRazll Critos in his campaign for election as Member
of Parhament, allowed the residents to occupy the land.

The Petitioners are aggrieved that whereas subject lease expiredinJanuary 201.2,

both the National and County Governments have been reluctant to adjudicate the
land in favour of the residents who have invested heavily on the land. They have
therefore filed the Petition to seek appropriate redress from the Committee.
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Honourable Chair,I wish to respond as follows:
According to our 

-records, 
the land is registered as L.R No.5g27 (I.R 10s6). It ist;Yf 

t::"T 
av eta s ub - cou n ty in T aita T ai eta co""ty u"d meas ure, upp.o*i *rt, ry

The parcel was first registered in the name of East African Estates Limited onFebruary 26,792s on al9-yearleasewilh effecf riii jr,..ury 7, r9r4.Theparcer
has been transferred.tu"ruily overtime. It was last transfe ruedtoBasil Criticos onfebruary zg,, zo10-. The reas! expired on l"nuiry-1., i'or3. A copy of the titre ismarkedannexrre 13.

Honourable Cx;lair,

Thetlinistry is awar e an applicationfor the renewal of lease has been lodged withthe Nationatland Commisii,on (anne:nuB t4).tnfid,t.r the f;;;t;d;;fi; issues
ryit"!.by the Petifioners are best handleday tni N?ti""ur Land commission andthe TaitaTaveta county Government in line wr*r *re frovisions of Section IS ofthe Land Act, ZOZI and the Land,Regulation,, iOt

4' Petition on the dgged iuegal encrcachment of land correrirrg the vilIages ofPa4gani, Nyatha, Kaisari, Ivtarruno, pnomoko *,ailiarr' i" E;; c",rr,ty rvWitu livesbck Cooperatine Society

Ilonourable Chair,

The Petition dated FebruarY 75, 2021 was presented by representatives of WhiteHgylt Progressive c.fo c-omprising squatters residing i"n various portions of landylh l. P an gani, Nyatha. Kai si ri, Mrvu no, po ro mko ui a w iat o 
"i 

il;;;; ; i 
-Mu,orr 

oSub-Location in lamu Counfy. 
'

The Petitioreers claim .that the squatters have been residing on the subject land,parcels frcm 2071. lhey have established a school thereon and, the Governmenthas since posted teacheis. They claim th1t-w1tu Col-ii"rutive Society Ranch hasencroached on the land causing conflict with the squltiJrs. Efforts to have the issue
leso]ved by the county Goverriment of LamuhaveiaiJ,ed. n .y t.uu" li"rifore filedthe Petition to requesf the Commiftee to:

i) Investigate the matter to ascertain ownership of the parcels of land,in thearea
compel_ the county Government of Lamu to demarcate the said land, and,issue titles to the squatters
Prohibit witu co-operative sociefy Ranch from making further demands tothe squatters residing on the land,

ii)

iii)
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iv) Visit the County to understandthe land issues therein

Honourable Chair,I wish to respond as follows:

According to our records, the subject land is registered as L.R.No.1405/1
measuring approxtmately 639.783 Acres. The land was registered as M.l. Folio

72/ 17 in favour of Henry Eric Burnier on February 28, 1,966 as shown in
annexre 15.

Mr. Henry Eric Burnier surrendered the land to the Government as a gift andthe
transfer was registered as M.I. Folio 72/18 on May 72, 1966 in favour of the

President of the Republic of Kenya as shown in annexrre 16.

From our records, the land is reserved for settlement of squatters. In 1983, the

Ministry received an application for allocation of the land from Witu Livestock

Development Cenfre but the request was declined for this reason (annerures 17)

The Ministry will embark on plot demarcation survey and squatter verification
programme for settlement of ground occupants during the 2021/2022 financial
year.

5. Petition submitted by the residents of lMsambweni Vilage in Voi Sub-County of
Taita Taveta County-concerning the alTegeAimpending evictiotu of Msamhreni
residents by apnvab company

t) Explanation on the cilcumstances that led the Commissioner of Iards inb
cha4gfur8 the conditions of the lease

ii) Subnrit relevant dosumentation and evidence of comespondence that led b
the change of the lease conditions

iii) PnoposalJon the best way of assisting the people of lVlsambweni b get back
their land

Honourable Cllair,

A response to the petition was presented to the Committee in the meeting held on
February 24r 2021. The response is listed as item no. 5 on Page 11 in our report
datedFebruary 24r2027 marked arurexme 1.

Honourable &arr,
In response to Questions (i) and (ii) I wish to respond as follows;

The subject parcel was originally Government land. The Commissioner of Lands
allocated it to Bata Shoe Company Limited and was registered on April 30, 1993
as CR 23979. A copy of the Grant is marked annexrre 18.
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The conditions for the lease arc contained in the Grant.The relevant conditions ofthe lease arc the Special conditions; No-. 2 o_n devetopment of the property within24 months of registration of the Grunt;No. s on the user for the p;;;'"ty and Nos.9 & 10 restricting transfer of the properfy unless Special condition No. 2 isfulfilled.

'Ihe Commissioner of Lands Save consent for the transfer of the properfy to SparkleProperties umited despite special condition No. 2 being unruffijlej] nrtu st o.
loyvTnv ttansferred-t!9 nroperty to Sparkle r.ope.ii"r Limited vid,e a transferlodged on March Zl, ZOl[.
The question of the ptop.tig_ty of the title held by sparkle properties Limited has
q1e1 s1lject of liiigation in Environme nt and,rani ciurt, Mombasa, civil case No.265 of 2013. The court considered the circumstances oi the trans(er with regardto the special condifions Nos. z, g and, lo and, 

"prr.ra 
title as per tt,".;,rag*.r,tmarkedannexrrre 19.

Honourable chair, in response to euestion (iii)r r wish to submit as followsl
The Ministry has,,noted the plight of the Petitioners who are facing imminentevictions' we shall en}age the rind Settlement Fund Board of Trustees to considertheir case for resettlement.

6' Petition submitted by the rresidenb of-r\,Ikamenyi village in Voi sgb-cognty ofTaita Taveta county on the alleged encroachment of lamd belongfua bMkamenyi rresidents by voi point tirutea in Taita Tavebcounty

r) Erplanation on the current $tatus of the lease for Voi point Limited, Sventhe orgoing subdivision of the tard into ntil;rrr"fr ir"piyir,i-"f,*sB oruse for the land
ii) Relevant docrrmentation with attachments on the appronal of the change ofuser from agricultural land b commerrcial landiii) Pnovide the hansfer documenb .Ny*spondence between the Ministryof Iands and Physicat nannirrg, the Countybovirnment of Taita Taveb,and,

Voi Point Limited
M Proposals on how b assist the Petitioners in obtaining,more land notirrg tluttwcnty-eight (28) families livirrg within voi Point Limitea were arcaeathirty-five (SE) acres of land

Hqrourable Chair,

A response to lhe petition was presented to the committee in the meeting held onFebruary 24,2o21.^Tl. ."sponse is listed as item "i. + on page g in our reportdatedFebruary 24, ZOZ1 marked annenure I.
In response to Questions (i), (ii) (iii) and (iv) I wish to respond as follows;
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i) F,xplanation on the current status of the lease for Voi Point Limite4 Sven
t11i orrgoing suffiivision of the land inb small parcels implying clu4ge of
use for the land

In the report submitted on February 24, 2027, the Ministry reported,fhat the
Counfy Gbvernment of TaitaTaveta approved the subdivision of the land L.R. No.

ZSG83 into 28 portions of various sizes for agricultural use on February 61 2O2O.

The subdivision was approved on the condition that Voi Point Limited was to
surrender Plot No. ZS 11.n. No. 28683/27) measuring approximately 13.68

Hectares for Mkamenyi Squatter Settlement. Voi Point Limited accepted the
conditions of the provisional approvaL New Certificates of Title were issued for
L.R. Nos. 28683/4 to 28683/31 the resultant subdivisions of L.R. No. 28683 On
February 27,2O2O.

It was also reportedthatonJune 25,zoAorthe Counfy Governmentof TartaTaveta
approved the subdivision of L.R. No. 28683/9 into 52 subplots. The subdivision
was condifional upon surrender of "!.Oo/o of the total acreage for public utility and
use.

Holrourable Chair

I wish to add that the County Government of Taita Taveta also approved the
subdivision of L.R. No.28683/12 (22 subplots) and L.R. No.28683/2O (147

subplots) on June 25,,2020. The subdivisions were conditional upon surrender of
70% of the total acrea1e for public utilify and use.

Copies of the PPAZ forms, Land Control Board consents, approvalsby the Ministry
andother relevant correspondence for the subdivisions are marked anne:rures 20.

Voi Point Limited is yet to present to the Ministry the deed plans for all the sub-
plots to facilitate preparatton of the title documents.

ii) Relevant documentation with athchments on the apprcval of tlre clrattge of
user from agricultural tand b commercial land

Honourable Cx.air,

The approvals obtained from the County Government were for the subdivisions
only. the County Government has not given approval for change of user on any of
the sub plots. We had erroneously reported that an approval fot change of user

hadbeen granted for L.R No. 28683/9.

iii) Provide the transfer documpnb and correspondence between the Minisfrry
of Iands and Plrysical ganning, the Corurty G'overnment of Taita Taveta and
Voi Point Umibd
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Hononrable CIl:mir,

As earlier
plans for

indicated, voi Point Iimited is yet to present to the Ministry the deed
the sub plots to facilitate prepryalion of the title documents for the
if any.

Proposals on howb assistthe petitioners in obtainingmore land notiruthat
twcnty-eigfut (28) famities livirrg wittdn voi point rimirca wcre "lfi;bdthirfy-five (35) acres of land

C}:mir,

the meeting with the Committee on February 24 , 2027, the Ministry undertook
refer the matter to the Land Settlement Fund Board of Trustees for consideration
acquisition of addition al alternative land for settlement of the squatters. We shall

on the progress once the Board convenes

I submit.

, EGH

ttr2O2t
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RESPONSES TO THE SENATE STANDING COMMITTEE ON LAND,
ENVTRONMENT AND NATURAT RESOURCES ON STATEMENTS REQUESTED BY
MEMBERS

1. Petition submitted by the Wajomvu community, Mombasa County,
concerning the alleged historical land injustices involving plot
no.162/V/MN CR LOTO in Mombasa County

Hon Chair, the Commission responds as follows:

The Commission is in receipt of a Historical Land Injustices Petition whose contents can
be summarized as follows:

i.

ii.

iii.

That Wajomvu people made their entry into Mombasa around 800 years ago;
That they settled in three villages i.e in Jomvu kuu, Maunguja and Kwa Shee;
That during the Mazurui period from 1735 and 1837 and Busaidi rule (1837 -

1895) they were in the same villages;
That in 1844 Sultan Sayyid Said gave Dr. Krapf permit to start a missionary
station in Mombasa. In 1878 he established a mission station at Jomvu kuu;
That in 1908 a title was issued to the Methodist Church Mission at Jomvu
against the will of Wajomvu;
That the title had an acreage of 151 acres which included the Wajomvu farms,
graves, shrines and fish landing sites;
That the Wajomvu came to realize later that their land now belonged to the
Methodist Church and that they were now being referred to as trespassers;
That the Methodist Church around 2008 started to subdivide the landi and
That the Wajomvu claim that powerful people are using the police to harass
them with the aim of silencing them.

Action

The National Land Commission has received an HLI claim no. NLC/HLI/555120L9 for the
above and has admitted it for investigation, and, possibly hearing and determination
depending on the preliminary findings. The Chairman also engaged with the claimants
together with the Senate Standing Committee on Land, Environment and Natural
Resources on 20th February 2021. During visit, the Chairman of NLC accompanied by
the County Coordinator, took note of and recorded the detailed statements and
submissions by the Claimants.

Hon Chair the Commission has officially communicated to the Methodist Church seeking
their position on the petition by Wajomvu Community (copy of the letter and
attachments annexeo).

In addition to the other HLI cases, this claim has also been prioritized for investigation,
subject to direction or recommendation by the Senate.
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2. Iltegal alienation of land belonging to Kitale Primary school by a

private develoPer.

Hon. Chairman, on the matter relating to Kitale school land, the commission wish to

submit as follows:

i. Kitale primary (also referred to as either Kitale school or Kitale Academy) was

established in 1929 as per the documentation provided by the school'

ii. In a letter dated L4.g.tg73 signed by the Director of urban Rural Physical

Planning indicated that Kitale Primary land has 55 Ha and proposed a public road

reserve and oPen space of 2,44 Ha.

iii. Planning: The site for Kitale School in Kitale Municipality was provided for in

approved Development Plan Ret.10l72l7 on 17-1-1974. However, the acreage is

not indicated.

iv. Government subsequently re-planned the site resulting in the following Part

DeveloPment Plans (PDPs)

a) PDP Ref. No. KTL.10.92.15 approved on 20-8-1992 for proposed primary

school with an acreage of 2.09 Ha. - Refer to attached Approved Plan

Number 174,

b) PDP Ref. KTL. 10.94.111 approved in 23-12-t994 for proposed hotel use'

(The acreage is not indicated)- Refer to attached Approved Plan Number 229'

c) PDP Ref. No. KTL. 10.96.100 approved in 23.11.1998 for existing Kitale

Academy measuring approximately 43.33 Ha.-Refer to attached Approved

Plan Number 294.

d) It appears that one of the above subdivisions created Kitale Municipality Block

tzlL3zwhichwasregisteredinfavourofNathanielTum.

v. Kitale primary states that it applied for allotment letter in a letter dated 7th lune

1983 and a reminder onl5th July 1985'

vi. On 27th September 2007, the Commissioner of Lands wrote to Nathaniel KTum

asking him to return the title. The title was being recalled for "cancellation and

replacement with a new certificate" since it had encroached into Kitale Academy'

It seems a re-survey was done to exclude school dormitory and the title

corrected. A preliminary ground report by National Land commission shows that

the School's septic tank is still on the private parcel' The basis of the request by

the commissioner of Lands to Tum was a complaint by the Kitale school that the

school land had been encroached by a private developer and that the school

developments were comprised in Tum's title'
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vii. The Minister for Lands vide gazette notice 5565 of 21't May 2010 revoked
Nathaniel Tum's title. The gazette notice stated that the land had been reserved
for public purpose. We did not find any evidence that the title for Kitale
Municipality Block 121132 was cancelled.

viii. Kitale High Court JR No 38 of 2011: The School went to Court seeking an

order to the commissioner of lands to allocate the land parcel which had been
revoked. The court declined to determine the allocation validity issues but held
that the gazette notice revocation procedure was un-procedural. The application
by Kitale primary was dismissed and the court advised the school to seek lawful
and procedural remedy in an appropriate forum.

ix. Kitale primary has sought the intervention of the National Land Commission into
the matter.

x. The Schools's management states that the subject land was school land all along
and it had been fenced. It fufther states that the school cultivated agricultural
crops on the land to feed pupils and students. It alleges that unknown to them
Tum applied for allocation of part of the school land of 10 acres and got
registered via parcel no Kitale Municipal Block L21132.

Way Forward

a) The matter at hand has a long history and the NLC is in the process of piecing

together all the information.
b) The Ministry of Lands and Physical Planning may provide more information on

the re-planning that became the basis for suruey and subsequent registration of
the school land and the land held by private developers as well as the rationale
behind the gazette notice that sought to revoke the title in Mr. Tum's name.

c) NLC will continue to collect the evidence, with the assistance of MoLPP, and
provide necessary advice and Direction in due course, as may be guided by the
Senate.

Honourable Chair, I submit;

GERSHOM OTACHI BW'OMANWA
CHAIRMAN

Dated May 261 2O2L
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ANNEX III: SUBMISSIONS BY THE PRIVATE DEVELOPER



Dr. NATHANIEL K. TUM EBs. cBs.,
Lr$ (fon-) Lodo\ aip. Law SgL) C\pJ (10 o;p. et, O, Litt, !M.A^ %Se *t{BIt, trr(!94.

ADVOCATE/COMMISSIONER FOR OATHS & NOTARY PUBLIC

loet t{ouse, P Q[oor,
' Kirat rE[dofiqga4

P.o.aq227s,KIT LE3o2@

C, lI oz 20-6 3 6 z 6z or OZ3j 61 0555

frnui&dnfpnaE@puilam
tlilOsocLco.lg

Your Ref: SEN/DCS/LENR/ Z / Zt / (L9)

6t'April 2021

Parliament
Office ofthe Clerk ofthe Senate
ClerlCs Chambers
Parliament Buildings
NAIROBI

Dear Sirs,

RE' REPLY TO PFTITION CoNCERNING THE ALLEGED ILLEGAL ALIENATI0N oF
LAND BFI ONGING TO KITAI F. SCHOOI PRIMARY RY A PRIVqTE DEVELOPER

DR. NATHANIEL KIPKORIR TUM IDlNo oTrz}go and of p.o Box zzTs-3ozol
KITALE hereby wish to respond to the petition by as follows;-

1. THAT I received the above Petition dated 31,/3/ZOZI by email on 1st of April
202'1. and wish to address the complaints raised in the petition as follows;-

2' THAT I vehemently deny the allegation by the petitioner that there was an illegal
alienation of land belonging to Kitale School and that I conspired with the
commissioner of Lands to arienate 10 acres of the school land.

3. THAT I obtained L.R No. K|TALE MUNICIPALITY BLocK tz/236 (formerly
BLOCK 72/L32) legally having followed all the due process of land ownership in
Kenya,

4' THAT I applied for the land referred to above which was Government land
together with other applicants being Ms. Halima Kokita of Kapenguria, Messrs
Ken Kiptoo and Josephine Kerubo. I am also aware that the Anglican Church
where Bishop Emmanuel Chemengich is overseeing and the AIC Church were
also applicants for the said land.

5. THAT I am aware that the four of us Kiptoo & Kerubo, Halima and myself were
successful each being allotted l.3sz,o.4o and 3.56 hectares respectively.

Page 1 of 6



6. THAT pursuant to my application to be allocated L.R NO. KITALE MUNICIPALITY
BLOCKT2/236, I was issued with a letter of Allotment dated 29tt Septernber
1994. (Annexed herein as NKTl)

7. THAT the letter of allotment was specific that the property was unsurveyed.
8. THAT I have been paying rates to Trans Nzoia County for the property since

1994. (Annexed herein as NKT2 is a copy of receipt dated 6th December 1994)
9. THAT I am aware that the Government has a right to allot land belonging to it

and thus there was no illegality as I applied as an ordinary citizen and was
allotted and fulfilled the requirements pertaining to the allotment including the
payments of fees to the government and all the necessary rates and rents to the
relevant authorities.

10.THAT I was issued with the Certificate of Lease on 6h December 1994 with
annual rent of Ksh.70,000. (Annexed herein as NKT3.)

11. THAT upon obtaining the above parcel and after of developing the same, Kitale
School complained through a letter to the ministry of lands that I have
encroached into L.R NO. KITALE MUNICIPALITY BLOCK 12/229.

12. THAT vide a letter dated 27s September 2007,1was requested to surrender the
Certificate of Lease to the Commissioner of Lands for cancellation and
replacement of a new certificate bearing the correct survey area. (Annexed
herein as NKT4.)

13.THAT I obliged to the request and vide a letter dated 24th February 2010, I was
further requested by the Ministry of Lands to facilitate excision of the part
touching Kitale school. (Annexed herein as NKTS,)

14. THAT to honour the request, I visited the lands office where I met Mr. Kariuki f.K
and voluntarily surrendered the certificate of lease for L.R NO. KITALE
M UN |CIPALITY BLOCKT2 / 732.

15.THAT I was issued with a Surrender Certificate of lease dated 9th March 2010.
(Annexed herein as NKT6 is a copy of the certificate.)

16.THAT vide a letter dated 23'd March 2010 the Commissioner of Lands was
notified of the new certificate of lease from the Director of Survey. (Annexed
herein as NKTT is copy of the letter.)

17. THAT I was thus issued with a new number being L.R NO. KITALE

MUNICIPALITY BLOCK12 /236. (Annexed herein as NKTS is a copy of the Title.)
18. THAT the Petitioners have been shifting goal posts from encroachment issues to

grabbing of their alleged land which forced the Commissioner of Lands to direct
the Districts lands office vide a letter dated 8th June 20Ll. to solve the matter
amicably between the Kitale school and myself. (Annexed herein as NKT9 is a
copy ofthe letter)

19. THAT a Technical Team was formed by the Chief Land Administration office to
investigate the matter, which report found that;-

a) Both Tum and the school knew that the disputed lond was government land.

b) The school applied to be allocated the land.

Page 2 of 5



c) Tum also applied to be allocated the same land.
d) Tum was allocated the site and developed the same,
e) The site in dispute was formolly the areq which had encroached on the school

compound.

fi Tum has surcendered the land which was in dispute ond PIA NO.13Z hos been
resurteyed as Block 12/229.

20.THAT the recommendation of the Technical Team referred to in paragraph 19,
was that I retain the site block12/236 that I have developed and the boundaries
be maintained as they are on the ground as per the fencing. (Annexed herein as
NKT 10 is a copy of the Report dated 9th October 2012.)

21' THAT having being dissatisfied with the above report, Kitale School abandoned
the negotiations and filed fudicial Review No. 35 of 2011 where the court
dismissed their application with costs. (Attached herein as NKTl1 is a copy of
the ruling)

2ZTHAT in its Orbiter Dictum, on page 14 of the ruling the court stated that there
was undisputed documentary evidence by myself in the application to the
Government to be allocated the vacant land.

23. THAT the Applicant in f udicial Review No. 38 of 201.1 being Kitale school were
dissatisfied with the decision and appealed to the court of Appealvide c.A No. 1
of 2073 which appeal was dismissed with costs.

24. THAT I have since developed my parcel of land where there is a large extensive
service station, service bay, supermarket and cafeteria. other developments
include a water plant, car wash and residential units at a total cost of K.Shs. 250
million.

25. THAT I am the lawful allotee and thus the legal owner of L.R No. KITALE
MUNICIPALITY BLOCKl2/236 measuring 3.56 ha.

26. THAT in reply ro paragraph 16 of the petition, Kitale school is being
economical with the truth since when they started applying for the school title
on 7 /6/1993 to the Town Clerk, they were advised to forward their application
to the Commissioner of Lands. The question of the school having 55 hectares did
not arise. This is captured in the Report of Land Technical Team Trans Nzoia
dated9/70/2012 annexed as NKT10.

27. In reply to paragraph 17 of the Petition, the petitioners have not attached
evidence of reservation and further the details of the said .reservation be it the
acreage and the extent ofthe reservation.

28. ln reply to paragraph 18 of the petition, rhe allegation of grabbing is
malicious. The mentioned Part Development plan (pDp) can only be viewed
against subsequent applications and allocation processes for the land in
question. I have followed all due processes in the application and the significance
of this document was not raised by the relevant government departments. I am
only aware that the school applied and obtained a letter of allotment on 2na f uly
1999 for 43.33 Ha as per the approved pDp KTL/tO/96/100.(NKT 10)
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29.1n reply to paragraph 19 of the Petition on 13/9/93 during the School
Executive Board Meeting, Minute No. EB/93/26 AOB School Land - it was agreed

a) To apply to acquire all land currently in use by the school but owned by
the Government

b) Apply for the title deed for the school
c) Apply for more land for use by the secondary school
Further on 7 /L0 /93, the Headmaster applied for allocation of land to include
unclaimed space adjacent to the school.

30. In reply to paragraph 20 of the Petition, the statement is inconsistent as on 2nd

July, 1999, the Commissioner of Lands issued a letter of allotment for the un-
surveyed school plot measuring 43.33 ha as per the approved PDP No.

KTL/10/961100. In addition, the school accepted the offer by paying the lessor
fee of K.Shs. 6,722/=. A survey was done and a lease prepared for a total area of
41.28 ha (102 acres). The exact size was established after the survey.

31. In reply to paragraph 21 of the petition, the Ministry of Education was in no
position to excise private property under LR. No. Block 12/132 now Block

. 72/236.
32. In reply to paragraph23,24 and 25 of the Petition, I was chairman of the PTA

of Kitale School in the 1980s and I am not aware of any time that I was requested
to assist in acquiring to help in processing a title. I did not offer to assist as I was
not an officer in the Ministry of, Lands. My role at the time was that of the
development of the school technical laboratory and the classrooms. This is a

task I executed with excellence resulting in construction of the present lab and
modern classrooms. I did fundraising and solicited funds from KPA, Railways,
Kenya Seed Co etc for purposes ofthe said buildings.

From the reports of Lands, Kitale School applied for the allotment for the school
land on 15/7 /1,993 (Technical Report Page 2). The issue oftrusteeship could not
have arisen.

33. In reply to paragraph 27 of the Petition it is true that I was issued with a Title
Deed in 1994, however, it is totally misleading to allege that I clandestinely
applied for a private title from the land reserved as public land. There was
nothing clandestine about the land as all legitimate procedures were followed.

34. In reply to paragraph 28 of the Petition, the allegation is not true. Following
the issuance of the title in 1994, the Government surveyors beaconed the land
and I fenced the land following the survey beacons and consistent with the title
issued. There was no encroachment. (Annexed herewith is the Beacon Certificate
NKT 13).

35, In reply to paragraph 29 and 30 ofthe Petition, the survey and the beaconing

of the land was done many years back and not in March 2021 when this petition
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was done. I welcome any inspections to confirm the beacons and where they
were fixed by the Government surveyors. I confirm that the fencing is within my
boundary and I have no desire to encroach on school land.

36. In reply to paragraph 31 of the Petition I have no intention to encroach on
school land as I am satisfied with my allotted portion.

37. In reply to paragraph 33 of the Petition, the statement in itself is prejudicial as
I am the lawful owner of the above said parcel LR No. Block12/236.

38. In reply to paragraph 36 of ttre Petition, I confirm that my propefty has never
housed a girls' dormitory. It is evident from a physical inspection that the sewer
and the girl's dormitory are intact and within the school land. I have no intention
of encroaching on the disused school sewer after a new sewer line was put up by
the County Government which is now in use.

39' In reply to paragraph 37 of the Petifion, I was not made party to this
complaint.

40.In reply to paragraph 38.of the Petition I confirm rhat I left the chairmanship
of Kitale School in the late BOs and I had no fiduciary duty as a trustee of the
school during my allotment of the parcel of land in 1994. There was no conflict of
interest.

The boundaries were clear and government surveyors were involved and the
title issued by commissioner of Lands following their rectification.

41.1n reply to paragraph 39 and 40 of the petition the title can never be
cancelled by gazefte notice or a ministerial order as indicated on page ZZ of the
court ruling in fR No.38 of 2011. The cancellation of title 1,2/1.32was as a result
of an incorrect survey and not as a result of encroachment or a ministerial order.
It is for this reason that I was issued with a new title LR. No Block 12/236. As a
result of this process, I lost one acre of land which formed part of LR No. Block
t2/229 (Kitale School)

Note that the approvals for the re-survey were conducted in Trans Nzoia to
obtain the consents from the various Heads of Departments

Thereafter the Director of Survey wrote to the Commissioner of Lands following
the compleuon of tle re-survey of the said land indicating that the Registry Index
map had been amended to reflect parcel No. 236.

42. ln reply to paragraph 41 of the Petition it is not true that I surreptitiously
managed to get another title. It is true that due process was followed that a

triangle which encroached the Kitale school and which was not fenced was not
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part of my property, It was not an encroachment by me but it was a survey
error. Refer to Letter dated 2719/2007 (Ref 160742) from the Ministry of
Lands(NKT 4)

43. In reply to paragraph 42 and 43 of the Petition it is true that the matter went
to the High Court in Kitale and the court confirmed that the properry rights of Dr.
Nathaniel Tum cannot be taken away by Judicial Review. The matter went
further to the Court of Appeal which upheld the High Court decisions that the
property belongs to Dr. Tum.

44. THAT my 'proprietary rights should be protected by the government since my
title to L.R N0. KITALE MUNICIPALITY BLOCK12/236 is sacrosand and
indefeasible as provided in Article 40 of the Constitution.

45. THAT I was allocated L.R N0. KITALE MUNICIPALITY BLOCK 72/236 and
lawfully acquired it as indicated in page 20 of the High Court ruling attached as

NKT 7.

46. THAT I thus pray that the petition be dismissed as L.R No. KITALE
MUNICIPALII'Y BLOCK 121236 is disntict from L.R NO. KITALE MUNICIPALITY
BLOCK 12/ZZ9 which belongs to the school.

n1
Dr. Nathaniel K. Tum EBS CBS
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"[anos", Nairobi
Nairobi 7t805g9

REPUBLIC,oF KENYA
Depa,n'rN{elrr op LaNos

subject to yourformal written acceptance of the

Payrnent of the charges as prescribed hereunder:

hectares ( approximately).

Pneurur.r: Sh. . . Ll_o_ :. 9.9-9./. .=.............. .. .

K. TU}l

R.-EGISTERED P.O. Box 30089

NarRost

. ....... 29.tu...s-EPTEI,IBER ......" .. ... ...., 1 9 ... 9.4

...,...3p. _0"9 2/.$t 
"v" /. I

uNs. norEl srrE - KTTALE llgNtcrpAlrry
LETTEIt OT ALLOTMENT

honourto inform you that the Government,on behalfof

, hereby offers you a grant of the above plot shown edged red on the

plan No.

conditions and to the

Subject to adjustment on survey, but
rnerl is no claim for reduction in area on

survey.
I

be glad to receive your acceptance of the attached cooditions togetherwith
for the amount as set out below within

Stand premiuin

Rent from .l-9-1994
to ,... . 3-l:l ?=9-4....... .. .-..'

Fees

Registration 
Fees

Bates

stamp Dury

$urvey Fees

Road and Road p12ip5 on deuand
9thers

Applt"d fees

Receipt No. ....... ........... .............. Less Deposit

. On demarrd

0n deoand

rhirty (30) days of the postmark:

sh, '

..5.4.0,000#..

. 

"..... 
A 2 

"667.(-q.................
........ .1,.25Al.e*......-.....

..,--.,.33.,.9601='....'...-'..'

2,oool=

=-L)tJ2Jk-

'Deletc as appropriate.

Tornu sh

Ie.r.o.

"""'...$.."--..,---..,,...-....
99



f

If acceptance and payment respectively are not received within the said thirty (30)
days from the date hereof the offsr herein contained will bc considered to have lapsecl.

If the above plot is still unsurveyed at.the time you commcnce buildirrg you should
exercise the greatest care to ensure that any building or other works are contained within
the boundaries of the plot for should you inadvertently overstep the aforesaid boundaries
the cost of removal and reconstruction must be borne by you.

The issue of the Covernnrent grant or lease will be unclertaken as soon as

circumstances permit.

Your full name(s) in sLocx LET'rL,RS should be given for the purpose of thc grant
which will be submitted later to you. The attached special conditions form part of the offer
which should be accepted in writing.

I have the hr-lnour to be,
Sir(s)/Madam,

Your obedient servant,

Authority: lo27 49 I 2L IDA

P.

.lt

-*

(

fitr Convnissioner of Lands

,l

ENCL-..o - ._

Cory 'ro: P/S Ministry of Lands and Sctrlcrrrcrrr. Nairobi

The Director of Surveys, Nairobi.

The 'I'own Clcrk. - KITALE

The Clerk to:rhE$ftmsilsxGtxnh*fuUl*1il,t{*

The District Commissioncr. - KITALE

Th e D i re ct o r o f {llwrirx*"Rkt rry**9"}J4**hk* * *
District Land Officer. - KrTAl.E

O/C Land Rents.

Rutes Assistant.

The Accountant.

O/C Rccords.

Senior Plan Ilccord Otlicer

Plot File.

All trl notc

[,

,r

,,'i

Gt,K (t_)
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MINISTRY OF LANDS & HOUSING

Tcktnms: .'LAliDS',. Nrimhr

ltlcphm: li.ircLi ?f EofGg

or rlgolo

Vhcn rcplyiq plor qwtc

n.f N"..........1.6 a,7 12L.1.L.
rd derc

Ir{rtrlot
P;Or Bor
I(ITAI,E

DEPARTMENT OF LANDS
P.O. Bor 1{o8c

NAIROBI

2 qd,...D..q.p..18F..qr....., 
r s.... $. _4.

Lerul Rcgktrartl

J REr LEltSE DOCUIIBI{E }OR IirRrBLOOf trII/l)Q -
KITALE Itt[I0IPAIrIff

lorrardcd hrrewlthr Dhere flnd the above lcaro
tn trlpltoatr iluly- tlgncd ald rtauprtd fordlrtrlbutlon ln the u.uf,l nBnn6t.

Rcgletratlon frcr of trrh fil1/- has born pald
vldt rooelpt I{brD049O13 of lBth Ootoberl 199rlr

,(

s#*r&
Pr

OrOr

,ilti llathaalel f,r [un
;P.Gi Bor 22?5J KIfAriE - pleaia 0611 on thc abofc atooutldd hnd oolleotlon

ol your lrsrr.

imn
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r ut

Telcgranrs
f elephone

P.O

( l/ kfra'b 
o

REPI.IBLIC OT KENI'A

MINISTRY OF LANDS

When plcase quote

Ref: 160742/42

, Nairobi
027 I 8050

Kipkorir Tum
2275 - 30200

DEPARTMENT OF'LANDS
ISTNGoNC AVENUE
OFF NCONG ROAD
P.O. Box 10089
NAIROBI

20th f)ecem ber,Z0l2

RE: ALE MUNICIPALITY BLOCK 72/236 (EXCISION FROM tsLOCK I 2n32)

I refer your letter dated 8th November, 2ol2 in respect of thc above subject ancl wish to inform you
thal of the subplot after excision is now complete and thc annual rent has been assessed a.
Kshs 00/: pavable with effect from I't May. 2011

Kindly arrangements to remit to this office the following tegal fees to facilitate processing of

fees

the

fees
Kshs.
Kshs.
Kshs.
Kshs.

1,250.00
s00.00

1,270.00
41,230.00

Stamp
Annual 1.5.2011 to 31.12.2011

TOT

Mw:ngi

Kshs. 44,250.00

lYil
K.

For

? t tiii
+,

2tjtZ +

s

)
,t

1

U)

LJ

14

o
o

6

IIl\I1

CE t.

,(

,\
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o

T ?Bo
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trr
€ 1
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c kJ'

DBPARTMENT OF TANDS

FEE RECEIPI

Narune or FEB

val

g Oa t'ul

ORIGI!{AD

3044502

gL

t2

c6.

sired from

2 o1-o'cs
I

CashBy-( -tbesmof
lue

As per marginat statement natre of tran-
saction

Certificafe of TitleRegistration .i
Search Certificate
Opening Nern Register
Attestation .i
Inspection ..
Copying..

SDD

Conveying/Preparation. . lLSD

Survey Fcxs

Reff
ti{,23c

SEndPremiun

Stamp Duty IL].D
rand Adjudication Fees

Deposits

Iith L( tL

q



serial tlo....ii :..Y.:.l:.:,1.,:.::

Kenya lRevenue,\uf It *.G-
DOMESTIC TAXES DEPARTMENT

P.O. BOX 30165 NAIROBI (00100), TEL: 310s00 FAX: 253i32

Pay.in Stip

LAND RENT . MINISTRY OF LANDS
(Please use this paymena slip for Rent Demand Note(s)

PART l: DEAIAILS OF THE lsnd owner & PROPERTY (lf nore than one please attach a llstwlth detalts below)

PARTICULARS OF LAND OWNER

PROPERW DESCRIPTION & RENT DEMAND DETNLS

Full Names of lndividual/
Company t\l hr*n_iltrcL Kr p i(o R- rR Iiusn
PIN A 0 n C

,L 0 q 'i cl 1 l+ DnegiJfratohxo ttO ) LL)
Postal Address & Code r!!e c13s G r o'sss

(a)

(b)

(c)

(d)

(o)

(0

(g)

UR NO/Plor NO.

oR r2[z3G
Block

\TNLE

Localion: ffown / Clfy
Annual Rent

(Kshs)
Demand Notice No

& Date
Year (s)

of Demand

Total.Amount Fayable
as per Demand Notice

(Kshs.)

-NN\t 
N \crPNLrt! l( t-iprrE t32"Jcr-T

.i

I:B: (Att ch rddl0onal list tl splce prcvldrd l! not lufflcllnt Total rmount (Kshs|

(

PART lt: PAYMENI DEIAILS

Cash/Banker'sCheque Number Omwer's Bank Namo & Branch Amount (Kehs.)

(5) Rsni Peld/

Pmrlty.
(llany) i3z?oo

I
(6) B.nl Chargos

(71 Iotll Amount Paid Itr2 Ro
(8). AMOUNT PAID IN WORDS

it

(AMOCNT PAID BY) (SIGNAIURE)

9r3y
;'-( I Ii l" F;

P&,,

:a i.

6

Pay.ln.Sllp lo be f,lled ln Ourdrupllcste & Distrlbuted ,s lollows: White, Lend Oflner (Olginat), Btue . Minislry of Lands
(Copy) Green . Commlssion€r ol Domostic Taxss, (Copy) Ysllor/ . Bank (Copy)

(Please lurn overleaf for lnstructions)

.(1)

(21

(3)

(4)

I n.n -*
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REPUI}LIC OF KENYA

THE REGISTERED LAND ACT
(Chopter 300)

GertificBte of ILeasc

+-u
l

t

TITLE KTIALE lruurcrpllrrY BI'ocK'tz/'trz

TIIE GOVENII::EI:T OF KEI{IA

Relrr...---- 7o&oo/- (ngv)

TA,n-9-9 Yrens
I .9,91+

This is to certify that NATIIA}IIEL KIPI(ORIR TUI"I

rolno. oTtz\go/6,

p.o sox ze75

KITALE

I

is (are) now registered as the proprietor(s) o[ the leasehold intcrcst above
referred to, subiect to the agreements and other matters contained in the
registered lease, to the entries in the register relating to the leasc anrl to such
o[ the overriding lnterests set out in section 30 of the Registered lanrl Act as

may for the time being subsist and affect the land comprised in the lease.

GIVEN under my hand and the scal of tlrc

-I:..I. TALE
.. District Registry

I

. t.

:, this--- iI3* *-a.y 'F--:-::::T:: , re ?4

It

':

rl

t,

+
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Telegrams "Lands", Natobi
Telephone: Nairobi 0271 8050
Whcn replying please quote

REPIJBUC OF KET.IYA

MINISTRY OF LANDS
DEPARTMENT OF L.A,NDS
IlNGONC AVENUE
OFFNGONG ROAI)
P.O. Box 3008

NAIROBI
Ref.16074212

276 September, 2007

The Nathaniel Kipkorir Tum,
P.O.BOX2275,
KITALE.

RE: KITALE MUNCIPALITY/BLOCI,( 121132

Please refer to the above.

Please note that the above plot encroaches on the land belonging to Kitale Academy. In
view of the above you are requested to surrender the Certificate of Lease to the
undersigrred office for cancellation and replacement with a new certificate of lease
bearing the correct survey area.

{'tT\!::r'- . 'r-.'.,Ll ll " :.:. . . .--.1,r: "rl i
OTIENO APPIDA
FOR: COMMISSIOITIER OF LAtrtDS

C.C.
ChiefLand Registrar
P,O. BOX 30089,
NAIROBI

(for information)

The Distict Land Registrar,
P.O. BOX 205,
KITALE

(Please put a restriction on the above)

i
\I),

i
a

it



; 'A/vT € )

ffi'
REPUBLIC OF KEI.IYA

MINISTRY OF LANDS

lilcgrams/'LANDS", Nairobi
1'etephone Narrobr 7l 8050-9
Whcn repllng please quotc

DEPARTMENT OF I,ANDS
P.O.BOX 30089
NAIROBI

@,

6,

Aeoi-<,,t
'?! 'lzl zrrro

t60742n4 24ru February,2010

Kipkorir Tum,
P 2275,

ENCROACHMENT INTO KITALE ACADEMy BLOCK l2l132 - KITALE

Please refcr to my earlier letter r8f.i60742 of 276 September, 2007 and,comply with the
request therein to facilitate excision of the part belonging to Kitale academy (containing
Dining Hall, Senior Boys Domitory and Teacher's Houses) and to enable me prepare a

title for the institution.

c.c.

Principal,
Kitale academy
Private bag
KITALE I will revert back to you as soon as I hear from the above.

rlo'^d afu,q,,.<J

\ ?envosn 0q'n,Gi

I

i

i
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cMxT 6 )!l

,'J

L),

sic

.1,.:.. .

Jo-1i

..-1.\Sro{o
Reglstr:ntiorr Fcr: Ksh.

Paid. R6sclpl l.{e.

.='=oE-
t:l t3h 23s ,

Daro

No

L')

; I:',

I{EPUI}LIC OF I( EI,I}'A
R.t_. 1 I

l'tlE ltl:CjlslERID LANI) ACt
(Crtl'' 196;

SURIUNDI,R OI; t l.-z\Sti

l'rrrr Nr"r.. X.I'ral"e lru,;lc1pallry - Block Lzll3Z

IAVE Narhanlel Klpkorlr Tun

in consiJeration o[* Surreoder

(thc receipt wltcrcof is hcrehl' acknoulctlpcd,l+.11J:1ll ltY strl{ltF}.1 tJf lt the lcirse cornpriseditt tlrc aborc-lnelltittttetl title arrrl thc Lcsior-lll nl Il\ n( t t.pf:.S thc -.nirl ,,,r,.,,i'.r.-'-'-

Datcd this.. ...

Siguctl by thc Lcsscc
in the prcserrc

\
J

\ Co$mtgelon er of Lande

S* tra.r,or q ... , 20. (s.

""S''

;fu*as,
.t ou behail of;

t hc allo', c-lrltrrrcri

appearcd belorc tr)c ()rr thc

DBATfiI BY:

F.I. LUBULELLAX
IAIID REGISTRAX
P O BOX 30089

tlrtr ,rf

,ll
* Delt,te if rto mctnetar) ccnsitleroliot,

tilt',' r rl- 20..

\

and, being idcntilicd by
(or bcirrg,-kttorltt 111 rrrc), acl:lror,, lcclgr.d tlrc tl,'t,rc si5,r111,,,..' trr rrlrrks trr [.c lris (rlrcir.s) arrtithat hc (tlrc1') hatl [tcclf itrrd rt,lutrlirill c.rcculttl ilri-. iustrt rrrcrrl urrtl u111lgJ5[1r.{ itsc.rrtc'ts.

,\' i 4t r u t t r rtt t r rl I.) t,sigit r r I i tt 1 t tf
l' tr.srt tt Co rt i 7 r, 1,, f

, --/AI{EGIS'lIl{l-t) this.. . . .l / ,r\J r- ,'.,1 Q ..

0$e

p;
Lancl Rcgislrara

NATBOBIT

GFmStF0m=imll

Xltalc Xunlclpellty - tlocL 12l t32

l,y
of':-,

I
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REPUBLIC OF KENYA
MINISTRY OF LANDS

ms: "LANDS, Nairobi. DEPARTIII EN-I' OfJ LAN DS

ARI)I n ItOUSil
ltt NGONC AvtiNtJE,

P. O. EOX 300e3
NAIITOI}I

Nairobi 718050
en replying please quote.

t60742n5 D.AI'E: 23''d March 2010

District Land Registrar ,

Chief Land Registrar

SURRENDER OF BLOCK 12/132 KITALE

- 

,, I i i,f-t i-T,,

ttached herewith please find the original certificate ol'lease and a surrender
duly signed by the lessee for registration purposes. Ycru nrery

the surrender on Government account and inform S@OdEa. this
ffice accordingly.

S

K. Turn
. Box 2275

.K

C

a

KIT'AI-E
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REPUBLIC OF KENYA

THE REGISTERED LAND ACT

(Chapter 300)

Gertificate of I,ease

( '-j,
TITT,E KIAEE UI'TII,CIPALITY BIOCK 236

Tffi GOVERNMENT OF KENYA

Rrlm KS8.62r300/-(nrV. W.E.F. 1.3.11)

r*"r-*-.. -.12-....--....Yrrns
1.9.1994

This is to cerffi that NATHANIEL KIPKORIR TIM 1D/0712890

('

is (are) now registered as the proprietor(s) of the leasehold interest above

referred to, subject to the agreements and other mattem contained in the

registered lease, to the encies in the register ."l"Pg a: th: lease and to such

of-th. ove-rriding interests set out in section 3O of the Registered Land Act as

may for the time being subsist and affect the land comprised in the lease.

GIVEN under my hand and the seal of the

TRANS NZOIA District Registry

of 
-.-..IllT-__, 

xm 
.3013

0e6-t

'l.,o

this 1ST

t

N^

p-o- RnT I'TTAT F

\
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(To bc onpteted onlv when the appltant hos Paid Sh' t2lj

At thc dst€ statcd oo thc fro--t hcrcof, thc follwing cntricr appcarcd io thc rtgirtcr rclatiEg to rhc l8Dd:-

PANT A_PBOPERIT SECTION

NATURE OF TTLE

LEASEHOIID

RESTRICTION: NO DISPOSMON

PATT D_PNOPnIEI(X$IIP SECIION

BY TIIE PROPRIENOR SHALL BE REGtrITERED

OCINATUnI,
(F BEI'TIAT

WITI{OUT THE WRI TEN @NSENT oF TIIE LESOn' (s- 4t)

EDITION: 1

OPENED: 1

SECTION PARTICULARS OF LEASE

Brocr I rJSS()R: lEE GOVERNMENT OF KEIIYA

PARCEL NUMBER r-rsgEr: NATEATTIEL KIPKORIR TIIM

736

APPROgMA'IE AN.EA REtrr62,3g0/{EfM: 99 YRS FROM: L-9-1994
IIECTARES

REGISIRY MAP SHEET No'
LEJtsE,REOUiIETEDTHESEEAP"URTENA}CSFOR TXE?ANCELOF AOF ?AtrlsLEASETHEWHERENJ' PTANFIUEDON THESHOWNI{UM8ETTO THENEFETSNUI{B€N,PAN,CEL

@t@lflol|l AND 8Ea RrsADDNESS AND DE!rcTEDON
tr REETTED TTOPIImOA}rAE C RErttrTE tlOlltEIADATEENTRY

li(r.

I



15.

for

I

ORM 13

Presenlation Book: Date

hereinafter caUed "the lessee"

c $,,?*9""i""", -s-oo/ =

N

REVENUE PAID
KShs- Paid

No: 20 f3 ,t *2-z o

REPI.]BLIC OF KEI\TYA

TtrB' REGISTERED LAND ACT, 1963
(Cap 300)

LEASE

REGISTRATION DTSTRICT: TRANS NzoIA TITLE No.: KITALE MI]MCIPALITY
BLOCK I2N36

TIIE PRESIDENT OF THE REPUBLIC OF KEI.IyA on behalf of the Government of the

,.Republic 
of Kenya in pursuance of a surrender

HEREBY LEASES to NATHANTEL KIPKoRTR TuM of KITALE (post ofrice Box Number
227s30200)

ALL TI{4T piece of land comprised in the above mentioned title containing by measurement three
decimal five six ( 3.56 ) hectares or thereabouts;

tbr the term of ninety nine ( 99 ) yeafs;

from the fust day of September 1994;
(

at the annual rent of shilrings sixty two thousand three hundred ( KShs.62,300/= ) (revisable) we.f.
v5/2011;

payable in advance on the first day of January in each year, and subject to the provisions the
Govemment Lands Act (chapter 280) and the following conditions:

SPECIAL CONDITIONS

l. No firrther buildings shall be erected on the land nor shall additions or external alterations be
made to any buildings otherwise than in conformity with plans and specifications previously

Pprgved in writing by the Commissioner of Lands and the Local Authority. The bommissioner of
Lands shall not give his approval unless he is satisfied that the proposals are such as to develop the
lzrnd adequately and satisfactorily.



2' The Lessce shall rnaintain in good and substantial repar and condition all buildings atany time erected on the land. :

3 The land and buildings shall only be used for Hotel purposes.

L.-ffr1}'rling 
shatl not cover a greater area than that prescribed by the Locat Authority

5. The land shall not be u"ed for any purpose which the commissioner of Landsconsidss to be dangerous or offensivl.'

6. The Lessee shall not sub{ividedhe land without prior written consent of theCommissioner of Lands.

('

7 ' The Lessee shall not sell, transfer, sublef charge or part with the possesion of the landor any part thereof or any building thereon exoept *ith p.ro. consent ii, ,*itiojJtn"
Commissioner oflands

8' The Lessee shall pay to the commissioner oflands on de,mand such sum as theconmissioner may *quP to be proportionate cost of constructing all roads and drainsand sewers- serving or adjoining tni Una and shall oo 
"o-pt.tion 

of such construction andthe ascertainment of the acnral proportionate cost either pay (withfu seven days of demand)or be refunded the amount by which proportidnate cost **"""0" or falls short of the amountpaid as aforesaid.

lr



g. The Lessee shall from time to time pay to the commissioner of Lands on demand such

proportion of the cost of maintaining all roads and drains serving or adjoining the land as

the Commissioner of Lands may assess'

10. Should the Commissioner of Lands require the said roads to be constructed to a

standard the Lessee shall pay to the Commissioner on demand such proportion of the cost

of such eonstuction as the Commissioner may assess'

I 1. The Lessee shall pay such rates, taxes, charges, duties, assessments or outgoings of
whatever descriptions ir ir"V be imposed charged or assessed by any Government or Local

Authority upon the land or the buildings erected thereon, including any contribution or

other suir puia Uy the President of the Republic of Kenya in lieu thereof'

12. The President of Kenya or such person or authority as may be appointed for the

purpose shall have the righi to enter upon the land and lay and have access to water mains

seruice pipes and drains lelephone or ielegraph wire and electric mains of all descriptions

whether overhead or underground and the Lissee shall not erect any buildings in such a

way as to cover or interfere with any existing alignments of main or services pipes or

telephone or telegraph wires and electric mains'

13. The Commissioner of Lands reserves the right to revise thc annual groun{ rent

payable hereunder at the expiration of every ten years 9f the term- Such rental shall be at a

rate to be detemrin.d by the Co--issioneiof Lands of the unimproved value of the land as

at the end of every tenth year of the term.

I
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REPUBLIC OF KENYA

MINISTRY OF I.ANDS

rpyrq )

Departrnen( Of Lands
Ardhi House

l" Ngong Avenue
P. O. Box 30089

NATROBI

{h June 20tt

Telegrams: "LANDS, Nairobi.
Telephone: Nairobi 718050
When replying please quote.

RE: 
.. 

217190/18

The District Lands Officer
KITALE

RE: LAND FOR KITALE SCHooL. KTTALE MUNICIPALITY BoCK 121229

We have received a complaint from BOG Chairman, Kitale School regarding
grabbing of their land.

You are hereby requested to initiate a forum to resolve the matter amicably.
The forum should include the District Commissioner, the District physical
Planning officer, the District Surveyor, the Town clerk and any other public
officer who may assist in solving the matter.

Kindly treat the matter as urgent and advise this office accordingly.

E.M.

C.C. The District Commissioner
TRANS NZOIA

The District Physical planning Officer
TRANS NZOIA

The District Surveyor
TRANS NZOIA

The Town Clerk
KTTALE

BOG Chairman, Kitale School
KITALE

1tl JuN 2011

EI
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a

Nathaniel Tum
,/P O Box 2275 - 30200. KITALE
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MINISTRY OF TANDS
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Distrtct Land OfFlcer

Dlstrict Land Registrar

Ch lef Land Adnnlnistratlon Offieer

Senlor Land Admln istl'atlon Offlcer

Distrlct SurveYor

. Dlstrlct Plannlng Officer
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RE: TJAND FOR KTTALE SCHOOL BLOCK 12229 -VS- BLOCK 121236

BLOCK t21229

Before 1980s, the Govemment used to reserve land for publlc lnstlhttions

through leiters of reservauon. The letter of reservation was nornally issued

on unsuryeyed plot and thus the exact anea was not known but there were

geneial boundaries.

For Kltale Academy, tlrey occupled LR No. 247L9 whose letter of reserv€tlon

we are not able to trace. We do not know whether the school has a copy of

the letter whlch re!"*gl jl,e_lgna for the school. There are varlous

correspondences Uefireen-ttre school, the Commlssloner of Lands, Dlstrlct

Commlssloner and the Munldpal Councll of Kltale and ln all the
\

.o.respbndences, the size of the school'land has been approxlmated as all

the letters have been glvlng'dlfferent acreages'

The flrst cotrespondence on the slze of the sclrool land was a letter from t\e
Dlrector of urban Plannlng in 1973 who menHonq|Sat_the school was 55

Hectares (135 Acres).

In early 199Os the Govemm€-nt changed the pollcy of
public lnsfitrfions and started lssulng letters of allotment

neseMng land for
#d t""r"r.

Kitale School started applylng for allotrnent of the school plot LR No. 24719

ln 1993.

The ffrst appllcation was made on 7s June, 1993 to the Town Clerk who on

8th Ju[ iggS advised the school to fonrard thelr appllcaton to the

commlsstoner of Lands. on 15s July 1993, the Schoot applled through the

Q) Town Clerk for addltlonal land to cater for a secondary school'

On 13fr September 1993, during the school b<ecr.rttve Board MeeUng Mlnute

No. EBl93/26 AOB Schooi Land, !t was agreed:

a) To apply to acqulre all land currently ln use by the school but owned

bY the Government
b) Apply for tlUe deed for the school

- c) Apply for more land for use by the secondary school

2
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On 7h October 1993 the Head Master applled for exterision of land to lnclude

u1daimed space adJacent to the school. In his letter the school had been

uslng thls adJacent land for more that 1O years. The school had applled for
two pieces of land that is, LR. No. 24719 and the erctenslon to the sme.

On 28ft November L994, the Headmaster wrote to the Commlssloner of
Lands explalnlng why thqy have made two appllcatlons;

a) That the ocended area had been developed by the school, fencing had

been done, trees planted and the rest was under malze plantatlon and

that for many years everybody opercelved" the entlre area as school

land.

b) At the flme of applicaUon, reliable informatlon was glven that the land
tabeled (GL) had been allocated to an lndlvldual, lt furttrer claimed that
the allottee had carved osomeo of the school land.

On 56 January 1995, the Headmaster wrote to the Commissioner of lands
through the Dlstrlct commlssloner complalnlng about the 10.5 acres

"beliwed" to have been part of the school but allocated to prlvate developer.

On 25s January 1995, the Headmaster wrote to the Dlstrlct Commlssloner a

letter requestlng for asslstance of a Govemment Surveyor to confirm school

boundary on LR No. 24719 total acneage belng'1OO acres".

On 5s February 1995, the Headmaster wrote a letter to the Sponsor CPK

(ACK) and arnong the hlghllghts of hls letter wene that:-

a) The school has been using a total acreage of '117.5 acres' though lt
appears ln sorne records as 54.94 Ha (135 acres).

b) The octra acneage has always been consldered as'Government [and'
ln the Ministry of Lands and Houslng.

c) The Board of Governors odlscovered this ln 1993'and hence applled

for a Tltle Deed for the existlng school area and extenslon to all the
'nelghbouri ng Government Land."

d) In November 1994, the open spage and 10.05 acres was allocated to a
prlvate dweloper who has already fenced lt off.

-'' On 2nd July 1999, the Cornmlssloner of Lands lssued an allotment for the
unsurveyed school plot measuring 43.33ha as per the approved Part
Developrnent Plan No. KTU1O|96|LOO. The school accepted the offer by

3
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payingLesorfeeofKenyaShllllngsSixThousand.oneHundredand
Twenty Two (shs. 6,t22/=). n survey was done and a Lease prepared

for a total area of 41.28 Ha. (1O2 acreS). The o<act size was established

after the surveY.

@

\tj

BLOCK 121236 (132)

Block' 12]|32 measurlng 4 hectarres was allocated to Nathanlel Tum ln

September 1994 for a tern of 99 years w.e.f. 1s September 1994, a

cer6ffcate of lease was lssued on 6s December 1994. He pald for the plot

Kenya shllllngs. slx Hundred and Twenty Thousand one Hundred and

rwenty Seven (shs. 62C,,!271=) and has been paylng annual rcnt of shs'

70,000 p.a.

When the school complalned that plot No. 132 has encroached on the

school land, the Mlnlstry requested Mr. Tum to surrender the Cer'tlflcate

of Lease for cancellaflon and lssuance of a new lease bearlng the cornect

survey area (o<duding the area afrected). The correct plan was prepared

;; p;; the boundarres o1 the ground and the plan was approved bv all

relevant authorities; The Munlclpal Councll, Physical Plannlng, Lands and

Survey.

The complalnt made by the school on the replanned slte was about

fendng.

The report from the school states that Mr. Tum approached the school

admlnlstrafion and requested them to provlde one person Who wlll

wltness the fendng. He was advlsed to walt for the RIM to be amended

flrst. He went ahead and fenced the slte'

The land was ne-surveyed and the Reglstry Indo< Map was amended.

The area of Plot No. 132 reduced to 3.560 Ha. The new PIA ls NO' 236'

Thls redurced area was addd to the scfiool UUe whlch has already been

issued.

4
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@mmlssloner of lands t€tter Ref. 217190 daEd'8th 
'une' 

2011'

On recelvlng a letter from the Commlssloner of Lands' the Technical

Departrnents, Lands, Physical Planning, Munlclpal Councll and Survey met

wfth the Dlstrict Commlssioner and lt agreed to visit the slte flrst'

On 22nd June, 2011, the above team vlsited the sctrool and the followlng

wdre oi.rr observations.

The school ls made up of three sectlons:-

1) The nursery sctrool
Zj +-streams primary schoot - Standard 1-5 day and 5-8 boardlng'

3) 2-streams glrls' boarding school. The school has staff quafters for

both primary and secondary school. teachers and for subordlnate staff;

dormitortes and dlnlng halls for bith prlmary and secondary school'

There are two playlng flelds, one for prlmary school and another for

the secondary school-

The school has plantlh many trees withtn the compound and at the

edges of the compound. The undenreloped area ls under malze

plantaflon and the rest ls used for grazlng (school cows).

Although lnformally, w€ establlshed that out of about 1o2 acres the

secondary school occrrples about 3O acres lndudlng the slte across the

Kltale-Webuye road where thery have planted malze'

After the vtslt to the school, the team visited the dlsputed area antl

thls ls what we observed:-

Theplotlso<tenslvelydevelopedwlththefollowlng:-

a) Large petroi station for dlesel, super, regtllar and kerosene, a shop

for auto products, a wash bay and a tyre c€nter. There ls also a

supetrnarket and a canteen leased to M/s Kenya oll cOmpany

(Kenol) for 20 years. The lease ls reglstered ln Lands offlce' Thls

alone employs over 3O PeoPle'

b) Rgsidentlal area where there afe ?4 2-bedrooms leased to varlous

people.

5
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c)Twostoreyofflceblockwlth2godownsonthegroundfloorwitha
Yoghurtprocesslngplantandanagrovetproductsshop.onthe
flrstandsecondfloor,thereareofficesandaconferenceroom.

d) A godown for drlnking water processlng and bottllng plant' Thls ls

, ' teJsed to M/s cherangani Hlils Limrted. The company produces

about 4oo crates (wlth 24 botdes per crate) of rh lltre botdes per

day.ItalsobotUeslL,5LandlOLofwater.Theplarrt*'p.P:
several peo.pte dlrectly and several others tndlrectly on casual l2d
agency basls. The total number of people employed ls 50'

e) Borehole - we were lnformed that the borehole ls 3oo feet deep'

The borehole ls wlth compleE ptplng srrstem to the bulldlngs and to

the Processlng Plant.

The approxlmate value of these developm€nts ls K'Shs' 15O mllllon'

At least 7y%of thd area ln dlspute ls developed. Belng commerclal

where ttre slte coverage ls not supposed to exceed 75o/o of the anea,

we can say that the slte ls fully derreloped'

In vlew of the above, the followlng are the observatlons of the Technlcal

Team:-

1)BothTumandtheSctroolknewthatthedtsputedlandwas
Govemment [and.

2) The School applled to be allocated the land'

3) Tum also applled to be allocated the same land'

4) Tum was allocated the slte and derreloped the same'

5) The slte ln dlspute was formally the area whlch had encnoached on the

school ompound.
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6) has surrendered the land whlcfr was ln dispute and PIA No' 132

been resurveYed as Block tztzzg.

the slte Block 1U236 that he has doreloped and the boundaries

be as thqY ane on the ground as Per the fendng'

J
T.AND ADT'{INISTRATION OFFICER
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RULES.

tsE'TWEEN

IltrPtlB[,,,IC :::::::::::::;::::;;::!:::!::::;::;:::::::::::;::::;;::::::::::;;::::;::::::;: APtrLlCAN'I'.

AND

TIIE COMMISSIONEH OF LANDS :::::3::r::::::::::::::: 1 ST RESPONDENT.
.ilI{E CHIEF LAND r{EGISTRJ,-R, zND RtrSPONDEI!'T.
THE THANS-NZOrA DIST'R,rcr LAND REGISTITAR:: BRr-, RESPDT.

AND

NAT.I{ANIEL K. TUM ::::::::::::::::::::::::::::!::::::::::::: IN,TERESTED PARTY.

TI TT T T l'T Tl
IUUITIT\ri.

The Notice of Motion by the ex-parte applicant, Board of Governors

Kitale Schooi" dated 19th July, 2077 seeks orders that the respondents,

, Chigf Land Registrar and Trans Nzqia

K'I'L. HC. JUD. ITEV. APP. NO. 38 OF'2011 I of 25.
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appiicatio is grotind ed. on the facts that the applicant is a public schooi

'establishe under the Education Act (Cap 211 LOK) whose affairs are

nranaged a Board o f Governors' The school was established in 1929 and

has been existence for a pefiod ofover 82 years' It has a population of

1800 and 63 teachers and has over the years occupied 55 hectares

of land rvhich it has erected a tuition and administration block'

donni s, a dining hail, a water and sewages system among other

devel ts.

about the year lgg4,the respondents in collusion with the

partyhivedoffpartoftheschool,slandandissuedacertificateof

parcelNo.KitaleMunicipalityBlocklzlTszatatimewhenthe

wasuslngtheiandasac].clnonstra*,icnfarrnforrtsst,irdentsandon

lat

over the years grown maize and beans'

21st May, 2010 and' in appreciation of the t'act that the subject

er set aside and required for public purposes, the Government of

lecltlrecertificateof.ieaseissuerltrver'Llrelairdvide

JUD. RE,V' APP. NO. 38 OF 2011'
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& reg-tst{2i.ed pt.ol}yietor''s tttt.e unde,"' sect'tott 23 <tf tlte

A.ct, tt tsiou,ld be tl|,e cow.t to eerti,f3, th'e reaii,fiaa{;tont' of

t;itte t:o e{fect tlte can'eel'laf;ion of the registered

proprietof s titte otu groutzd of fi'aud or

m,isrepresentatiottpurswan'ttoseetioru64oftheAct'

The Gazette Notice No. 1557A attentpts to iustify th'e

Gouerntmen't's d,ecisiott' by o declaration that as the

parcels of tand. which had been al'located to priaate

deaelopers "were reaersed' for public purposes un'der

th.e releaarut proaisions of the Constitwtion' th'e

Goaernrient Land,s Act (Cap 280) and' the T?ust Land

Act (Cap 288) the alloca,tions u)ere therefore illegal

an d un c on's tit ution al".

Such a. d.eclaration is the constitutional prooince of

the courts and' to use it to iustify the otherwise

unauthorised reuocation of titles is an

urtconstitutional infringement of the doctrine of

separation of pou)ers by the land's departmcnt of the

executioe gooernntent. white the gaaernment tnay tahe

theconstitutionalaiewofthings,itison.lythecourts

that can, rnahe authoritatiae and. hinding decisions otl'

constitutiono,l interpretation and the executioe ca'n'n'ot

22 of.25.
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Iler'saru or body of persarus laa's faileel ta perfarttt the

d,uty io tlw d.et;r'i,truent af a p'ar$t usha ha's a lega'l' rigld;

to expect tlce d'u'ty t'a be perforuned'"
^ 

,r. this present case, ample ancl undisputed documentary evidence has been

presented hy the interested party that in 1994, he made an application to

the Government to be allocated a vacant plot of land beionging to the

Government. The application was made to the commissioner of Lands who

was mandated to allocate Government Iand. It was a successful application'

A letter of allotment dated zgt]n Septemb et,1994 (Annexture marked '\IKT

iL" tnthe interested party's supporting affidavit) was issued' The letter was

specific that the grant was for.a period of 99 years and that a title was to

issue und.er the Registration pfTitles Act (Cap 281 LOK) or the Registered
i

Land Agt (cap 300 LOK). The letter was also specific that the plot was an

unsurveyed hotel site within Kitale Municipality. It was later followed by a

lease (Annexture marked "iVKT 3") which.fuas effectively executed and

registered on 6th December, 1994 between the commissioner of Lands and

the interested PartY.

d
A lease certificdte dated 6th December, 1gg4 (annexture marked "NKT 4")

was issued thereby identifying the plot as Kitale Municipality Block LZl132

measurin g 4.0 heeta-res, This was a first registration for a term of 99 years

from 1st September, 1994. It is therefore established that the commissioner

of Lands allocated an unsurveyed plot of land reserved for a hotel site to the

iqrjerested party in the year 1,gg4 month of September' The certificate of

lease was subsequently issued in December, 1994. 'Ihe interested party

KTL. HC. JUD. REV. APP. NO.3B OF 2011. L4 of 25
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entire system of registration of titles and ownershil: of property trecessary to

erlsure certair;Ly in land transact'ions' (see, e:aal ew L

G ar .> 277 VS n11r et,

0 E KI,E,.

I{aving carefully consid.ered the facts and eviclence availed herein by

the applicant antl the interested party in the }ight of their rcspective

submissions and case law pertaining to principles for grant and refusai of

judicial review remedies such as prohibition and mandamus, this court must

arrive at the inevitable decision that the appticant would not be entitled to

t 
the orders sought against the respondents as these wo{d inva4ably-violate

the interested PartY
ft.

's constitutional rights acquired \ rith the full blessings of

the respondent. It has beert'established that the former plot No. 132 is now

piot I.{o. 286 and that the new number came as a result of the surrender of

the previous lease certificate to facilitate rectificaiion of the survey area and

replacement of the old certificate with a nirw certificate. The interested

party's proprietary interest in the plot remained intact and could not be

interfered with without following the laid down legal mechanism. -Arry

rD purported interference with that proprietary right by the applicant or the

respondent was a violation of the interested party's constitutional

rights. It y,,as undispu+.ed that the interested party regularly and

procedurally acquired the right in 1994 when the plot had not been

d,esignated as public land. for usage by the applicant school. Article 40 of the

Gonstitution guarantees proprietary interests and./or rights. Besides,

prohibition does not lie where a decision has already been naade' The

KTL. HC. JUD. REV. APP. NO. 38 OF 2011. 24 of 25.



-lF-

kil"

.i*!,1""i.io. to arloc.a.te the suit prot to the interested parry was rnade i. 1994'

In the circumsta.nces, prohibition would not only be ina.pproi:riabe br'rt aiso

powerless.

similarly, manclamus carlnot quash a decision alre:ady made vrhich decision

was at t;he discretion of the Government through the Commissioner of Lands

as by law established.

It is obvious that the applicant was aggrieved by the decision of the

commissioner of Lands in as much as it favoured the applicant' However'

the renredy lies elsewhere but not by way of judicial review. Even where

(b property is ac.quired ul]awfully, Article 40 (6) of the constitution

contemplates a finding to that effect through legally established process and

not by whim or revocation by'gazette notice or ministerial order (see, Power

T s Ltd. vs. .&oth

In sum, the application by the applicant dated 19th July, 2011 is devoid

of merit. It must and is hereby dismissed with costs to the in party

Ordered accordinglY.
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REPUBLIC OF KENYA

SURVEY OF KENYA

BEACON CERTTFICAT'E

l, tlrc trrtdersigrrcd. certify that I havc inspccted irr ftrson the bcacons placed by

fur. ..t|.'..fa1....t-.v1.4:{ll.{4.V.1. ......, Surveyor, I have full knowlectgc of the positrons

of the said beacons. anrl I anr satisficd that such dofinc tho boundaries of ......,.P.n.rC](-[ .

t...1.,1* (,i.,9 .9.\*. 1 .?-. ......Y,.,7.A..f.t k1.,/. N..t.?.1. e.4.+.,1 i Y

) ,,.., .

Mrz(L*.lSignature)

(Name ifl BLocK Capltals\

lAddressl
.a'

FOR OFFICE USE--COMPS No.

.h).N-r.\*.NrsrE L-..:. !.<.'. Jr: rwr

h .u.x..il,rr.s.
\( r T.u\€.

H .'..tY .L,r.l.u.n )!.J. Surveyor

Designatlon (e.9. ()wner, Manager ,..-

Datc .,. . ..ilb\"\o.\a-oo,1.,.. ......,
i

T'he beacons lcferrerl to ebovc were pointed out to ,..hr,\}5.1*.-cr-!*)l...\UXX. \-X+'5
by rne, and thcy havc bcon placed in accorduncc

wilh instrtcticns.
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