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\
PRELIMINARIES

Establishment and Mandate of the Committee

The Standing Committee on Justice,, Legal Affairs and Human Rights is establishcd

under the Standing Orders of thc Senate and is mandated 'lo consider all mallers

relating to constitutional affairs, the organization and administralion of law and

justice, elections, promotion of principles of leadership, ethics, and integrity;

agreements, treaties and conventions; and implementation of the provisions of the

Constitution on human rights.

Membership of the Committse

The Committee is comprised of -
l. Sen. Wakili Hillary Kiprotich Sigei, MP

2. Sen. Raphael Chimera Mwinzagu, MP

3. Sen. Fatuma Adan Dullo, CBS, MP

4. Sen. William Cheptumo Kipkiror, CIIS' MP

5. Sen. Hamida Kibwana, MP

6. Sen. Catherine MuYeka Mumma, MP

7. Sen. Veronica W. Maina, MP

8. Sen. Karen Njeri NYamu, MI'}

9. Sen. Andrcw Orntatah Okoiti, MI'

- Chairperson

- Vice-Chairperson

- Member
- Mcmbcr
- Member
- Member
- Member
- Member
- Mcmbcr

Minutes of the Committee in considering the Constitution (Amendmcnt) Bill, 2023

(National Assembly Bills No. 52 of 2023) are attached to this Report as Annex l.

a

(iii)
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W n[sday, l4'h February, 2024. The Bill was referred to the Standing

nlin". on Justice, Legal Affairs and Human Rights for consideration as an

Or inary Bill

S akcr.

hc Ili]ll seeks to amend Articles 99(2) and 193(2) of the Constitution as well as

ect orl2aQ) and25(2) of the Elections Act, No.24 of 2011, to provide that a

n rvho has scrved as a county governor shall not be eligible to be clected as a

II to{ or a rncrnbcr ol'a county asscmbly within the llrst five years imrnediately
{ic thc cnd ol'thcir tcrrn ol'servicc. 'l'his is to give a cooling o11'pcriod and allow

anf, ongoing accountability processes conducted by the Senate related to
inirstration and financial management aflairs of thc county to be cornpleted, as

lvould have a bearing on the suitability of the former county governor to
ady othcr clcctivc position.

S eaker

arlt to A(icle I l8 of the Constitution and Standing Order 145 (5) o1'the

e fitanding Orders, the Committee undertook public participation on the Bill.
t rcgard, thc Committce publishcd an advcrtisemcnt in the Daily Nation and

( /r/ n"*rpapcrs on, Irriday, l6'n February, 2024, inviting members of the

c to submit writtcn mcmoranda to thc Comrnittcc on the Ilill. Additionally,
ommiltcc scnt invitations to kcy slakcholders inviting thcm to submit their

ln chts on thc llill

S aker,

orprable Scnators. thc Constitution ol'Kcnya (Amendment) Bill, 2023 (Senate

s No. 52 <tl- 2023) sponsorcd by Scn. Itaphacl Chirncra Mwinzagu, MI'
publishcd on and was introduced in thc Senate by way o1'First Itcading on

Cbmmittcc rcccivcd writtcn memoranda fiom thc fbllowing invited

holdcrs on thc Bill which thc Cornrnittcc considcrcd in thc prcparation o[thisk

po

(iv

lOffice 
olthe Attomey General and Department of Justice;

lCouncil 
ol' Govcrnors;

l:thics and Anti-Corruption Commission:

ilndcpcndcnt Electoral and Boundaries Commission;t'
lKenya [-aw Relorm Commission:(v

(iv)

llon.

FOREWORD BY THE CHAIRPERSON

2.

I

lirr

S

In
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Hon. Speaker,

'l'he Coprrnittcc considcrcd thc Ilill at lcngth and hcld cxtcnsivc dclibcrations thcrcon.

Consequently, the Committee has proposcd amendments to the llill with a vicw to

ensure that we have a good law in place that will stand test of time'

Hon. Speaker,

I wish to thank the Officcs olthc Spcaker and thc Clcrk o1'thc Scnatc lbr the logistical

and technical support accorded to the Committee during the cxtcnsivc consideration of

the Bill. 'fhe Committee wishes to thank thc Stakeholdcrs for thcir cxtcnsivc

submissions and comments that greatly enriched our consideration on the Bill.

Irinally, I wish to cxpress my sincerc gratitude and apprcciation to thc llonourablc

Senators ol the Committee and the mernbcrs ol' thc Sccrctariat who rnadc usclul

contributions towards the preparation and production of this repon'

Hon. Speaker,

,

Signcd

SEN. WAKILI HILLARY KIPROTICH SIGEI' MP

CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AND HUMAN RIGHTS.

(v)

(vi) Kenya National Commission on Human Rights:

(vii) Ofhce of thc Director of Public Prosecutions;

(viii) County Assemblies Forum; and

(ix) Electoral Law and Governance Institutc of East Aliica.

It is now my pleasant duty, pursuant to Standing Order 148 (l) of thc Scnate Standing

Orders, to present the Report of the Standing Committee on Justicc, Lcgal Allairs and

Human Rights on the the Constitution of Kenya (Amendment) Ilill,2023 (Senatc Ilills

No.52 of2023).



/ N OF THE REPORT OF THE STANDING COMMITTEE ON
LEGAL AFFAIRS AND HUMAN RIGHTS ON THE

S

I

)
UTION OF KENYA (AMENDMENT) BILL,2023 (SENATE BrLLS
2023).

rh ndersigned Members of the Standing Committee on Justice, Legal

d Human rights, do hereby append our signatures to adopt thisrS a

m Signature

2

akili IIillary Kiprotich Sigei, MI'
u erson)

phacl Chirncra Mwinzagu, MP

e Chuirperson)

atuma Adan Dullo. CBS. MP

illiarn Chcptumo Kipkiror. CIIS. MP

amida Kibwana, MP

athcrinc Muycka Mumma. MP

eronica W. Maina, MP

arcn Njcri Nyarnu, MP
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CHAPTER ONE: INTRODUCTION

l.l Introduction

The Constitution of Kenya (Amendment) Bill, 2023 (Senate Bills No. 52 of 2023)

was sponsored by Sen. Raphael Chimera Mwinzagu, MP and published on 24'h

November,2023.

2. pursuant to Article 110(4) of the Constitution, thc Bill by Scn. Itaphacl Chimera

Mwinzagu, MP, was published on24th November, 2023 and was introduced in the

senate by way olFirst Reading on wednesday, l4'h February, 2024.'l-he llill rvas

relerred to the Standing Committee on Justicc, Legal Affairs and IIuman I{ights

fbr consideration as a special Bill. A copy ol the Bill is anncxed to this I{cport as

Annex 2.

1.3. Overview of the Bill

5. l'he Bill proposcs the following amendmcnts -
Clause 2 of the Bill amends Article 99(2) of the Constitution to bar a person

currently serving as governor, or one who has served as govcrnor within the last

five years preceding an election from being eligible for election to the Senate.

Clause 3 of the Bill seeks to amend Article 193(2) to bar a person who has served

as governor within thc last fivc years preccding an election lrom bcing cligiblc lor

election as a Membcr of a County Asscmbly.

Clause 4 of the Bill seeks to amend section 24(2) of the Elections Act (Cap 7) to

bar a person currently serving aS governor, or one who has served aS governor

\

1.2 Object of the Bill
3. The object of the Bill is to amend Articles 99(2) and 193(2) of thc Constitution as

well as section 24(2) and25(2) ol the Elcctions Act, No. 24 ol-2011, to providc

that a person who has served as a county govcrnor shall not bc cligible to bc

elected as a senator or a member ol a county assembly within thc llrst livc ycars

immediately after the end of their term ol service. l'his is to givc a cooling off
period and allow for any ongoing accountability processes conducted by the

Senate related to administration and financial management affairs of thc county to

be completed, as thcse would havc a bcaring on thc suitability of thc lbrrner county

governor to hold any other clectivc position.

4. The enactment of thc Bill does not occasion additional cxpenditure or charge of

the public funds.
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the last five years preceding an election from being eligible for election to
o atc

5 of thc Ilill sceks to amend scction 25(2) of the Elections Act to bar a
who has ssrvcd as govcrnor within thc last five years prcccding an election

o eing cligiblc for election as a Membcr of a County Assembly

o sequences of the Bill

c I sccks to bar lonncr county govcrnors frorn lrying for clection as Senator

ber ol'County Asscmbly lbr a subscqucnt pcriod o1'livc ycars to allow lbr
o going accountability processes related to administration and financial

ent affairs of the county to be completed, as these would have a bearing
e uitability of the former county governor to hold any other elective position,

il as clirninatc any potential conflict ol'interest arising from their presence in

c c tc or County Asscrnbly.

ct olthis would be that

S

o

v

c

( )

)

)

vcrsight bodies would have adequate time to inquirc into any matters

ising liom the tenure of a previous holdcr of the office of county governor

ithout intcrl'crcnce by the formcr county governor, which is highly likely
articularly ilthe person is elected as member of county assembly or to the

enatc;

oters would have a reference point in making an informed choice on the

andidatc's suitability for another elective office since all accountability
rocesscs would havc been complcted; and

y real or pcrccived conflicl of intcrcst would bc eliminatcd duc to thc

ve-ycar cool ing off period.

1
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CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL

2.0 Introduction

8. 'l'he Constitution olKenya (Amendrncnt) Bill, 2023 (Scnate Ilills No. 52 o12023)

was read a First 'l'ime on l4th February , 2024, and therealler the Ilill stood

committed to the Standing Committee on Justice, I-egal Affairs and Lluman Rights

for consideration.

9. 'l'he Commitlcc, pursuant to thc provisions ol'Articlc ll8 of thc Constitution and

Standing Order 145 (5) ol thc Scnate Standing Ordcrs, procccdcd to undcrtakc

public participation on the Bill.

l0.ln this regard, the Committee published an advertisement in the Daily Nation and

standard newspapers on Friday, l6th February ., 2024,, inviting mcmbers ol thc

public to submit writtcn memoranda on thc llill. A copy of thc advcrtiscmcnt is

annexed to this Report as Annex 3.

I l. Additionally, the Committee sent invitations to key stakeholdcrs inviting them to

submit their comtncnts on the Bill

l2.ln response to thc advertiscment and invitation, thc Committcc rcccivcd written

l3.Copies of the said submissions are attached as Annex 4(a),4(b),4(c),4(d)' 4(e),

4A,4@), 4(h) and 4(i) with a summary thereon in the form of a matrix attached as

Annex 5.

14.]'he Committee proceedcd to consider the llill, together with thc Stakeholder

submissions reccived thcreon and at the public parlicipation hcld at 'l'ononoka

Social }{all, Mombasa County,

-)

submissions from nine Stakeholders which arc -
(i) Office of the Attorney General and Department of Justice

(ii) Council of Governors

(iii) Ethics and Anti-Corruption Commission

(iv) Independent Blcctoral and Boundaries Commission

(v) Kenya Law Rcform Commission

(vi) Kenya National Commission on Human Rights

(vii) Office of the Director of Public Prosecutions

(viii) County Assemblies Forum

(ix) Electoral I-aw and Govemance Institutc of Ilast Africa
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summary of the stakcholder subrnissions on the Constitution of Kenya

pn{ment) Bill, 2023 (Senate Bills No. 52 of 2023) together with consideration

l. dn*nitt"".

lluuse 2

I 
Ethics and Anti Corruption Commission submitted in favour of the

ps(d addition of clause 2 (ba) after Article 99(2Xb) of the Constitution on the

frd 
lthat the proposcd amendmcnt to bar a lormer Governor from lying for the

[on ol' Scnator shall prcvenl any form of conflict of interest (real or

fiveaX 
and allow tbr the completion ol-any ongoing accountability processes

pd to administration and financial management affairs of the County.

Office of Attorney General opposed the addition of clause 2 (ba) after

llc l93t2Xb) ol-thc Constitution on the ba.sis that barring a fonner Govemor
vaing lbr thc position ol'mcmbcr of County Assembly provides reasonable

lction to avoid situations of conllict of intcrcsts. prevent abusc of position or

le influcncc.

Kenya Law Reform Commission obscrved that the proposed addition of

ie 
2 lbal alicr Articlc 99(2Xb) ol'thc Constitution is partly repetitivc of clause

for disqualilying Statc Ofliccrs liorn bcing membcrs ol Parliament. The

lholdcr contcndcd that to disqualily a lbrmer Governor from vying for a seat

c $cnatc whilc 'allowing' the person to vie as a membcr of the National

inbly shall dcl'cat thc ob.icct ol'thc Ilill sincc the scrutiny and accountability

fss by thc County Asscrnbly and thc Scnatc "would have a bearing on theI'
pilftf ot'thc lirnncr (iovcrnor to hold any othcr clcctivc position" and conllicts

ot$cr provisions ol' thc Constitution.

be ll
Ethics and Anti-Corruption Commission submitted in agreernent of the

[sid addition ol'clausc 2(ba) alicr n niclc 193(2Xb) ol thc Constitution. The

holdcr contcntcd that barring a lbrmcr Govcrnor liom rrying for thc position

pmiber olCounty Asscmbly provides reasonable restriction to avoid situations

[rfllict of interests, prevent abuse of position or undue influence.

OIfrce of the Attorney General disagrccd with proposed amendment that

I addition ol'clausc 2(ba) altcr Articlc 193(2Xb) ol'thc Constitution.

Kenya Law Reform Commission disagreed with the addition of Clause

aftcr Article 193(2)(b) olthe Constitution on the limb that barring a person

Tr6.

rc

(2)

in

o

s

"l



who previously held during the position of Govcrnor from being elected mctnber

of County Assembly and 'allowing' the person to vie as a member of the National

Assembly appears to deleat thc object of thc Bill as stated in paragraph 3 of the

Memorandum of Objects and rcasons, namcly, thc scrutiny and accountability

process by the County Assembly and thc Scnate would havc a bearing on the

suitability of the former Governor to hold any other clective position and thus shall

be in conflict with other provisions of the Constitution.

Clause 4

22.The Ethics and Anti-Corruption Commission agreed with the addition of

Clause 2(ba) after Section 24(2)(b) of the Elcctions Act which provision bars a

former Governor from vying for the position of Member of Parliament aids in

curbing the divergence ofpersonal and public interests.

23.The Kenya Law Reform Commission hcld the vicw that thc proposcd

amendment to Section 24(2)(b) ol'thc l:lections Act would bc bcst captured in a

Schedule to the Bill but not as a substantive clause as proposed and thus make the

Bill neater.

Clause 5

24.The Ethics and Anti Corruption Commission in its subrnission agrccd to thc

addition of subsection 2(ba) alter Section 25(2)(b) ol' thc Elcctions Act to thc

extent that the proposed length period ol 5 year clection cycle/one term. is

reasonable and proportionate to the threat posed by the immediate former County

Governors to the oversight role of the County Assembly.

25.The Kenya Law Reform Commission wcrc in Iavor ol'thc proposcd amcndmcnt

to section 25(2)(b) of thc [rlections Act. IIowcvcr, it ought to bc containcd in a

Schedule to the Bill as opposed to a substantivc clause as proposcd'

Clause 2,3,4,5

26. 'lhe County Assembly Forum proposcd that thc phrasc " .. ..immediately

preceeding the dale of election... " bc rcplaccd with"...within the lasl five veors

but not exceeding l2 months before the dale of election... "'l'hc tcrm "immediately

preceding the date of election" is used in several clauses. While the intention is

clear, speci$ing the exact time frame within the 5 years could reduce ambiguity.

5
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o Commenls

he Office of Director of I'ublic Prosecutions

takcholdcr is opfroscd to thc Ilill in its cntircty as the proposed amcndmcntsl'
a widcr array of Constitutional provisions as lbllows-

(i) 'l'he Stakeholder is of the view that the Senate cannot by way of
Parliamentary initiative seek to limit the right of former Governors from

contcsting lbr clcctivc scats ol the Olllcc of Senator and Members of
County Asscrnbly withoul violating Articlc 255 of thc Constitution. In

cll'cct the proposcd amendrncnt can only be undcrtakcn through a

popular initiative as provided for under Article 257 of the Constitution;

ii)'l'hc proposed amendments will affect the fundamental rights of
(iovcrnors as providcd lbr undcr Articlc 27(1-3) of thc Constitution.

Ilnactrnent of thc proposcd Bill as it curtails the political rights ol'

Governors provided for under Article 38(3)(c); and

(iii)'l.hc Stakeholder views that singling out of Govemors in intended

Constitulional amcndmcnts is not in conformity with Articles l0(2Xa &
b). 27 and 38 ol'thc Constitution. Stakcholder argucs thal thc ob.jectivc

ol' the Bill sccrns discriminativc as it targcts only 2 scats to thc

cxclusion of Office of the President, Deputy President, Speaker ol the

National Assembly, Speaker of the Senate, Member of National

Assembly, Office of thc Deputy Governor, Cabinet Secretary

('l'rcasury, Dcvolution and Internal Sccurity). offices of great political
inllucncc than whal thc sitting Govcrnors rnay scck thus dcl'cating thc

spirit ol'the Bill.

he County of Governors
takcholdcr holds that the proposcd amendments might rcquire a refcrcndum

Articlc 255 ol'thc Constitution as it seeks to arnend ccrtain fundamcntal

si$ns of thc Constitution as enumcratcd in thc lbllowing ways-

) fhc proposed amendment offends Article 38 of the Constitution on political

{ightsl

i)'l'hc Stakcholder Iurthcr obscrvcs that thc contcnts ol' thc Ilill arc in
violation to Articlc 50(2Xa) on presumption ol innoccncc and fair hcaring

qn thc basis that thc provisions arc speculativc in the scnse that thcy

fresurnc all currcnt and fbrmcr Governors as presumably guilty o1'

(

(

(

6

ir )
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misconduct which they will be hcld accountablc prior to thc cxcrcisc ol

their constitutional right to contest for elective olfice;

(iii) The oversight rolc ol the Senate is a collcctivc responsibility, which

negates the justification in thc Ilill's Metnorandum of Objects and

Reasons;

(iv) The Bill is incongruent with Article 27 in that it is selective and

discriminatory in its exclusion;

(v)'fhe bill violates Article 73(2Xb) and (c) on exercising leadcrship

objectively and in public interest. Senate in this case appears to bc

legislating in self-interest in a move to insulate and/or cushion its members

from competition in the next general election;

(vi) The Bill conflicts the decision in Constitutional Petition No. E005 of

2022; Carolyne Andzszi chilango & Another v. The IEBC and Others

delivered on lTth June 2022 which dismissed a Petition sccking to bar

lormer and current Govemors from vying for seats as MPs as therc will bc

an affront to the Senatc's oversight rolc on the County Govcrntncnt bccausc

the MPs will essentially be over sighting functions they pcrlbrrncd; and

(vii)Governors are not immune to accountability proceedings alter the lapsc o[

their term in accordance with Articl e 226(5) of the Constitution.

c) The IEBC

29.The Stakeholder submitted thal-
(i) l'he proposals in the Bill limit the rights provided for under A(icle 38(3) of the

Constitution. Such a limitation to thc bill of rights needs to bc in conformity

with Article 24 of the Constitution;

(ii)The Bill should consider other available mechanisms within the ethics.,

integrity, and electoral legal framework to achieve the desired purpose to

cnhance accountability and deal with conflict olintcrcst of an clcctivc lcadcr:

t

7



( ii)

\')

)

(

nsfead of limiting thc rights cspoused under Article 38(3) of the Constitution,
orlsidcration should bc madc to expand the existing legislativc frameworks
nhprcnt in thc lrlcctions Act, I:lcction Offences Act, [.cadcrship and Intcgrity
ct and the Iithics and Anti-Corruption Act to bar convictcd olllce holdcrs in
turc elections as anlicipated under Chapter six read together with Article

9(2Xh) of the Constitution;and

n thc cvent thc llill is cnactcd. the Commission will bc obligatcd to initiate
rn[ndmcnts to thc clcctoral statutory instruments and other guidelines in the

lcbtoral operational framcwork.

LGIA
takcholder submitted that-

) instcad ol' limiting the rights cspoused under Article 38(3) of the

Constitution, consideration should be made to expand the existing
legislativc frameworks inherent in the Elections Act. Thc Stakeholder

hcld that the proposals in thc Bill are a limitation to Article 38(3)(c);

i) 'l'hc Constitution providcs that a provision lirniting a right or lundarnental

licedom shall not lirnit the right or fundamental freedom so far to
derogate from its core or essential content;

ii) 'l'hat Articlc 24(3) of thc Constitution provides that the statc or a person

sccking to justily a particular limitation shall demonstrate to the court,
'l'ribunal or othcr authority that thc requircments ol Articlc 24 of the
Constitution havc bccn satisfied;

v)l 'l'here are other lcsser restrictive means within the electoral law and

intcgrity liamework to achieve thc purpose of the Memorandum of

] Ob.iccts and Reasons of the Bill which includes cnhancing accountability

I and dcaling with conflict of interest of an elcctive leader; and

) I-imitation of political rights in a constitutional text has to be consistent
with intcrnational obligations likc Articlc 25 of ICCPR on political
participation which providcs that therc should bc no unreasonable

rcstrictions on political rights.

(
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e) Ol/ice of the AttorneY General

26 The Stakeholder submitted that

(i) Ilaving former Governors in the Scnate and thc County Asscmblics

directly exercising ovcrsight over County Govcrnments would lead to

conflict of interest and interfere in their dccision making process.

(ii)However, the issue of accountability of those in charge of county affairs is

a multi-institutional and a multi-agency affair involving othcr institutions

like thc Officc of thc Auditor-Gcncral, thc ITACC, the Controllcr ol'

Budgct, DCI and thc oDPP. 'l'hcse institutionsiagcncics arc indcpcndcnt ol'

the Senate and the County Assemblies.

fl The County AssemblY Forum

27 'l'hc Stakcholdcr suhrlittccl that

(i) Restricting former governors

limitation of their Political
Constitution;

from contesting electivc positions is a

rights under Articlc 38(3Xc) ol the

(ii)'l'he proposed gap of 5yrs proposcd may rcsult in dclay'cd rcprcsentation

for communities that are of the view that the former governors as potential

leaders in other caPacities; and

(iii) The proposal presumes guilt of the governors beforc being convicted

g) KNCI"IR

3l.The Commission submitted by welcoming the proposals in the Bill.'l'he
Commission was however opposed to subjecting the lirnitation to former

Governors to positions for Members of the National Assembly on thc dint that;

(i) fhey play a minimal role in over-sighting County chief executives and

barring former County Governors from lying for the positions ol Membcrs

of County Assembly and Senate will allow for better completion of

accountability processes related to administration and financial

management affairs within thc County;

()
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i),fl.rticle 38 on political rights can be restricted on legal, reasonable and

jtustiliablc grounds;

i)'[he limitation of Article 38 is within the ambit of Article 24 of thc

fonstitution. This is because Senators and Members of County Assemblies

{irectly ovcrsight Govcrnors. It is possible for Senators or Members of
t'ounty Assemblics who were (iovernors to directly or indircctly influence

$re 
examination ol'thc audit rcports submitted by the Auditor General or

$onduct ol investigations into administration and financial mismanagement

during their immediate tenure;

farring former Govcrnors from lying for the oversight positions would

{rcvcnt 
actual conllict ol'intcrcst in linc with chapter 6 ol'thc Constitution.

Leadership and Intcgrity Act: Public Officcr Ethics Act and othcr laws;

Thc Ilill would promote democratic and accountable exercise of power

tithout undue intcrlercncel

f'hc llill lvill cnhancc thc scparation ol'powcrs and chccks and balanccs;

)'[he Billwill prornote the nationalvalues and principles olthe Constitution
r]rnder Article l0 and promote the values and principles of public service

{nshrincd under Article 232 and thc Public Service (Values and Principles)

Act.20l5;and

i)Thc proposals in thc Ilill present similar restrictions that havc bccn imposcd

in law. Iror instancc, for the appointment of members of the IEBC, Articlc

fSlZ; of the Constitution disqualifies a person from appointment as a

mcrnbcr ol'thc IlrllC il'thc pcrson has, at anv time within the precedins

five ears. hcld olllce. or stood lilr election as a member of Parliament or

ol a County Asscrnbly: or a rncrnbcr ol' thc govcrning body ol'a political

party. 
'l'hc irnposition of this rcquirement lor forrner Governors undcr thc

pill would thereforc not be anything new to Kenya's constitutional and

legal frarncwork.

missions received from thc public hearing at the Tononoka Social Hall in
sa County

rity ofstakcholders exprcssed their support for the proposals in the Bill as

lvill instill transparcncy, accountability, rule ollaw, public confidence, good

rn{ncc and the auspiccs ofdcvolulion

a

I

(

(i

)
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33. Most rcspondents at the public hcaring supported thc Ilill with conccrns on-
(i) the constitutionality of the Bill with regards to thc limitation on human

rights, discrimination, presumption of innocence;

(ii)the discrimination of the tlill by selectively targcting former governors who

wish to vic for the position of Mcrnbcr of County Assernbly and Senatorial

seats;

(iii) the stakeholdcrs submittcd thal thc llill should bc lurthcr rcvicwcd so as to

not bar a governor with a good audit report. IIowcvcr, on thc satnc issuc.

majority of stakeholders were of the view that a governor having served lbr

two terms or found culpable, should not, for whalcvcr rcason, bc allowcd by

law to hold any other public officc; and

(iv) 'l'here werc submissions that the disqualification pcriod as proposcd in thc

Bill should lurther bc incrcased from five-year pcriod to ten ycars.
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mittee Observations

g considered the Bill and the submissions received thereon, the Committee
tljc lbllowing obscrvations -

) rfrat Article 38(3)(c) olthe Constitution of Kenya provides that every adult
(itizcn has thc right, without unduc rcstrictions, to be a candidate Ibr public

dm.", or office within a political party of which the citizen is a mernber

and, if elected, to hold office;

) tfat thc right to bc a candidate for public office is not absolute, and there are

{lrcady certain lirnitations to the excrcise of this right already provided for
ifir thc Constitution. 'l'hese are containcd in among othcrs, Articlcs 99(2) and

193(2) of the Constitution (as replicated in scction 24(2) and 25(2) of thc

flections Act, no. 24 of 20ll) and they provide for the grounds on which a

$crson stands disqualified from being elected as a member of Parliament

lnd of the county assembly respectivcly, including if the person has held1',
(crtain statc ol'llccs such as bcing an IIIBC commissioncr;

) $lat tire right to vie for political office under article 38(3) is one that can be

limited, the limitation has to be reasonable and justifiable, and it needs to be

$xamined 
against Article 24( I ) of the Constitution which provides that-

I A right or fundamental freedom in the Bill of Rights shall not be limited
excepl by law, and then only lo lhe exlent that the limilation is

L
I reasonable and justifiable in an open and democratic society based on

i human dignity. equality and freedom, taking into account all relevant

factors, including-
(a) the noture of the right or fundamental freedom;
(b) the importance of the purpose of the limitation,'

) trl lhe nature and extenl of the limitation,'

I fal lhe need to ensure lhal the enjoyment of rights and fundamental

I Jiredoms by any individual does not prejudice the rights and

fundame nta I freedoms of ot hers ; and
(e) the relation hetween the limitation and its purpose and whether

there are less reslrictive means lo achieve lhe purpose.

) {hat 
ttrc proposed limitation is rcasonable and justifiable as it is limited to

lhe offices which directly exercise oversight over county governments,

lhrough examining their audit reports and holding them accountable for

lhcir dccisions. i.e thc Senate and the county Assemblies. Unlike the Senate

$r county asscmblics, thc National Assembly docs not directly exercise

t2
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ovcrsight over countics, hcnce thc proposcd lirnitation would not bc

justifiable as regards members olthc National Asscmbly;

(e) that the Senate and county assemblies, in exercising oversight over county

governments, are bound to examine the actions and decisions of governors,

whether they arc still in office or have left office and that if lormcr

govcrnors are electcd to sit in the county assembly or thc Scnate, thcy may

bc in a position to influence certain outcomes of thc ongoing accountability

processes;

(l) that for the above reasons, although the proposed amendment does all'cct

thc right to be a can<lidate lbr elcction to certain public ol-ficcs, thc proposcd

amendment is alrcady cnvisioncd undcr articlc 38(3) and articlc 24 on

limitation of fundamental rights, and it is necessary as it promotcs

accountability and impartiality by eliminating any real or perceived bias

that may result in a conflict of interest upon the candidate being elected;

(g) that as rcgards whcthcr the amendmcnt contained in thc Ilill is onc that

requires a referendum to bc cnactcd. Article 255 of thc Constitution

provides that an amendment to the Constitution necds to be approved by a

referendum if it relates to the following matters-
(a) the supremacy of this Constitution;
(b) the territory of KenYa;

(c) the sovcrcigntY ofthe PcoPle;
(d) the national values and principles olgovcrnancc rcf-errcd to in

Articlc l0 (2) (a) to (d);

(e) the Bill of Rights;
(f) the term of office of the President;

(g) the independence of the Judiciary and the commissions and

independent olfices to which Chapter Fiftcen applies;

(h) the functions of Parliament;

(i) the objects, principles and structure of dcvolved governmcnt;

or

O the provisions of this ChaPter.

As such, the proposed amendment is not one that requircs approval through

a ret-erendum, and it can be enacted through parliamcntary initiativc as

provided for under article 256 of the Constitution. 'l'his would requirc the

bill to be passed by at least two-thirds of the membership of both Flouscs.

l3
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CHAPTER FOUR: COMMITTEE RECOMMENDATION

ittce Recommendation

considered the Constitution of Kenya (Amendment) Bill, 2023 (Senate

o. 52 of 2023) and the submissions received thereon, the Standing
cc on Justice, I-egal Aflairs and lluman Rights recommends that the
asscs the Bill without amendments
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SIoF THE 11I,I.H SITTING OF THE STANDING COMMITTEE ON
.I S LEGAL APFAIRS AND HUMAN RIGHTS HELD ON TUESDAY
l8'l ll CH 2024 AT 8.OO A.M ON THE ZOO|M ONLINE MEETING
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- Mernber

- Senior Clerk Assistant
- Legal Counsel I
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- Research Officer III
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Jadkson Osore
Jo{phat Ng'eno
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Juhith Aoka
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0t2024 PIIELIMINARIES

rson called the meeting to order at eighteen minutes past eight O'clock and

a word of prayer.

U21',t24 AI)OPTION OF THE AGITNI)A

Ihc a f f ttre meeting was adopted having been proposed by Sen. Raphael Chimera
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MrN. N0. s212024 Itl:I'OIL'l' ON THE STAl'TJ'I'OIiY I NS'I'Ii.U}I E\'I'S
(AMEND MENT) BILL (NA-I'IONAL ASSE}II}LY
I}ILLS NO.2 OF 2023)

l'he Committee deferred adoption of the Report as there were less than five (5)

Members present.

SIGNED:....

C.
.-r..J

The Committee was taken through a Brief on the Constitution of Kenya (Amendment)

(No. 2) Bill (Senate Bills No. 52 of 2023).

l'ollowing deliberations, the Committce resolved -
i) to hold a meeting with the eight (8) stakeholders rvl.to have submitted written

comments on the Bill, on Monday, 15th April, 2024, in Machakos County,

ii) to hold a public hearing on the Bill on Friday, 3'd May, 2024 at a venue in

IVlombasa Counly; and

iii) thereafter, to consider, adopt and table its Report in the Senate before l4'h May,

2024

The Committee resumed consideration of the submissions received on the Conflict of

Intcrest Ilill (National Assembly Bills No. 12 of 2023).

Due to lapse of time, the Committee resolved to resume consideration of the matrix at

a subsequent meeting to be held on Wednesday, 20th March,2024 at 8'00 a'm'

MIN. NO. s512024 ADJOURNMENT

Ihe Chairperson adjourned the meeting at fotty-four minutes past nine O'clock. The

next meeting was scheduled to be held on wednesday, 20tr' March, 2024 at eigl'tl

O'clock.

i\'tDATE:...... QT e a-u?*+

Page 2

i\{tN. No. 5312024 THI] CONSTITUTION OF KENYA (AMENDMENT)
(NO.2) BILL (SENATE BILLS NO. 52 OF 2023

MIN. NO. 54/2024 THE CONFLICT OF INTEREST BILL. 2023
(NATIONAL ASSEMBLY BILLS NO. 12 OF 2023)
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7. Office of the Director of Public Prosecutions

8. County Assemblies Forum
9. Electoral I-aw and Governance Institute of East Africa

vlIN. N(). 8012024 PII.I|LIMINAIi.IES

The Chairperson called the meeting to order at twenty-nine minutes pasl nine O'clock

and opened with a word of prayer. This was followed by a self-introductory session by

Senators. Secretariat. and the invited stakeholders.

\U\. \O. 8112021 .\DOPI'I ON OF THE AGENI)A

'l'he agenda of the meeting was adopted having been proposed by Sen. l;atuma Adan

Dullo. CBS, MP and seconded by Sen. Catherine Muyeka Mumma, MP.

MIN. NO. 82121124

2) Iill.t..2023 (SENATT] I}IL I,S NO 52 C)F'2023)

'fhe Committee resumed consideration of the Constitution of Kenya (Amendment) Bill,

2023 (Senate Bills No. 52 of 2023). Upon invitation by the Chairperson, the Committee

received submissions from the following invited stakeholders -

a) Officc of the Attorney-General and Department of Justice

Appear.ing on behalf of the Attorney General, the Solicitor' (ieneral observed that the

Bill sought to prevent confliot of Interests that would arise when the immediate fbrmer

Governors ir.r the Senate and the county assemblies directly exercising oversight over

county governments. However, accountability issues of those in charge of county affairs

involvei institutions like the Office of the Auditor-General, EACC, the Controller of
Budgct, ODPP, and DCI which are independent bodies of the Senate and the County

Assemblies.

Under Article 99(2Xh) of the Constitution, disqualification of persons from being

elected to Parliament (Senate) provides that a person is disqualified if lbund, in

accordance with any lar,l,to have misused or abused a State office or public office or in

any way to have contravened Chapter Six. The same is replicated in Article 193(2Xg)

for county assembly.

IIe fur.ther submitted that the Constitution contemplates guilt with finality before

barring any person from being elected to parliament or county assembly. However, the

proposed 
'gitt 

seet<s to presume the culpability of the said Governors pending the

completion of the investigations.

Itage 2

MEETING WITH STAKEHOLDERS TO IIECEIVE
SUBMISIONS AND DELIBERATE ON THE
CONSTITUTION OF KENYA (AMENDMENT) (\O.



b) I of Governors

of Governors submitted that it opposed the Bill in its cntiret.v-, Ibr the

re

i

osed Bill violates Article 50(2Xa) on presumption of innocence and f'air

is incongruent with Article 27 inthat it is selective and discriminatory in

us lon;
violates Article 73(2)(b) and (c) on exercising leadership objectively and

ublic interest; and
conflicts a decision of the Court on the same subject matter. Constitutional
No. E005 of 2022; Carolyne Andzazi Chilango & lnor v. The

dent Electoral and Boundaries Commission & Others delivcrcd on lTtl'

c) and Anti-Corruption Commission

sion submitted that it was in support of the Bill noting that the proposcd

aimed to prevent conflict of interest that would arise when immediate

ty Govemors who are elected Senators exercise oversight role over the

co presided over

II

In
l'h

rh

sion found the proposed length o1' suspcnsion that is fivc (5) ),cals *'as

nd proportionate to the threat posed by thc immediatc lbnncr county

the oversight lole of Senate and Counl,v Assembly. This rvor.rld enhance

d County Assembly oversight role over County Governments and public
ately protect devolution

hey statcd that thc suspension pcriod is not uniclue to immediate (iovernors

s been applied to Members of the Independent Dectoral and lJoundalics
under Article 99(2Xb) of the Constitution.

to bar a former Governor from vying for the position of Scnator under
and Member of County Assembly undcr Articlc 193(2), would allor.v for
f any ongoing accountability process related to administration and

agement affairs of the County

d) ndent Electoral and Boundaries Commission

l'h

co

1'h
EI
rc

sion submitted that the proposed amendments to the Cor.rstitution and the

would directly affect the Commission's functions as the proposal seeks to

rcatron/disqualifi cation of candidates lor election

d purposes o1'the Memorandum and objects of the Bill that proposes to
isions o1'Chapter four (4), should consider othcr availablc mechanisms
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within thc ethics, integrity and electoral Iegal framework to achieve the desired purposc

which includes to enhance accountability and deal with conflict of interest of an elective

Ieader. l'his would behove the affected person in the respective assembly to rescue

thernselves from presiding over matters arising from the tenurc of thcir prcvious officc.

The Commission proposed that instead of limiting the rights espoused under Article

38(3Xc) of the Constitution, consideration should be made to expand the existing

legislativc fi'ameworks inherent in the Elections Act, Election Offences Act, I-eadership

anld Integrity Act and the Irthics and Anti-Corruption Commission Act to bar convicted

office holder.s in tuture elections as anticipated under Chaptcr six (6) read together with

Articlc 99(2Xh) of thc Constitution.

e) Kenya Law Reform Commission

KLRC submitted that -
i) the proposed amendment of Article 99 of the Constitution barring a siting

governor or person who has held the position of governor was partly repetitive of
ilause (2) which already disqualified State officers from being Members of
Parliament;

ii) disqualifying a former governor from vying for a seat in the Senate and allowing

the person to vie as a Member of the National Assembly appeared to defeat the

ob.jects of the Bill; and

iii) the proposed amendments appear to conflict with Article 21 of the Constitution.

Further, that clauses four (4) and five (5) which sought to amend sections 24 and25 ol

the Elections Act, respectively, would best be captured in a Schedule to the Bill but not

as substantive clauses as proposed.

MtN. NO.8312024 ADJOURNMENT

'l-he Chairperson adjotrrncd the meeting at five minutcs past onc O'clock. 'l'hc ncxt

meeting was scheduled to commence the same day at two O'clock.

SIGNEI):

DA'l.l.l: o4 l p.= la*a+

I)a!r.c,l
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8. County Assemblies Forum
9. Electoral Law and Governance Institute of East Africa

}rr\. N(). 8112021 PI{ELI\IINAITII,,S

The Chairperson called the meeting to order at ten minutes past two O'clock

MIN. NO.8512024

l'he Committee resumed receipt of submissions on the Constitution of Kenya

(Amendment) Bill,2023 (Senate Bills No. 52 of 2023) -

a) Kenya National Commission on Human Rights

'fhe Commission observed that limiting former Governors from vying for thcse

positions within the first five years after the end of their telrns as Governors r'vas

justifiable under the ambit of Anicie 24 because Senators and Members of the County

Assembly directly oversight Governors. It is possible for them to directly or indirectly

influence the examination of the Audit reports submitted by the Auditor General or

conduct of investigations into administration and financial mismanagement during their

immediate tenure.

'l'he Comrnission further stated that the proposed amendment to the bill promotes other

key constitutional provisions including good governance, integrity, transparency and

accountability under Article 10; leadership and integrity under Chapter Six; the values

and principles of public service under Article 232 and public finance under Chapter
'fu,elve.

'll.re Comn.rission was however opposed to also subjecting the limitations to positions

for members of the National Assembly. This is because they play a minimal role in

oversighting county chief executives.

The Commission further noted that similar restrictions have been imposed elsewhere in

law. For instance, to commissioners of the Independent Electoral and Boundaries

Commission.

b) Office of the Director of Public Persecutions

ODPP submitted that the proposed amendments would affect the fundamental rights of
Governors as provided for under Article 27 of the Constitution. In addition, if the Senate

enacts the bill as proposed. the bill risks to be struck down on grounds oI
unconstitutionality as it would curtail political rights of Governors as provided for under

Article 38(3Xc).
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C dc Constitutional Amendments would attract legal challenges in that the lalv

n te the purpose, Objects and Reasons for the bill arc noble but would require

ached through the popular initiative to avoid a declaration of the

I invalidity should any citizen approach the court for the interpretation
u ic interest litigation

o n Assem bles l-orum

n cl ted that the proposed amendments would provide a mechanism to enhance

ta ili by enhancing that former county Govemors are held to scrutiny for their

e actions during their tenure. The further observed that the five-year

SC l( to d ocate fbr class discrimination against Governors which docs not conlbrm
h f isions of Article 10,27 and 38 of the Constitution

a

sco

ro p riod for the immediate former Governor to vie for as a senator or Mentber
o1' A sembly is aimed to prevent potential conflicts of intercst

'fh ls bmitted that while the .justification o[ the bill is sound restricting lormer'

I,'

p

r

S

G ors from contesting elections for five years may be perceived as limiting
the ltl al ights of individuals who have served in leadership roles. It could be seen

a ic ng Article 38(3)(c). This would also be seen as delayed representation lor
nl that vicw these individuals as potential ieaders

0 al Law and Govcrnance Institute for Africa

b itted that the proposed amendments to the Constitution would go againstS

pro

cxt
rca

d

l1 o
bI

4 of the Constitution. They further submitted that in an.rending the proposcd

ti na articles, the Bill in its context consequcntly limits the political rights

n Article 38. They also noted that Article 24 provides situations and the

ch the rights and fundamental freedom may be limited jLrstiliably and

an open and dcmocratic society.

Dcl b at o

mittce received submissions from the invitcd stakeholders. this wasAft
foll d roundtable discussion on the key issues that arose from thc submissions

cl ding -
cr the proposals contained in the Bill mct the threshold under Article 24 of
n titution for derogation from the Bill of Rights;

ii) o at alternative legislative measures could be taken to address the concerns

ri ed the drafting of the Bill; and

the Bill fell under the areas set out at Afiicle 255 of the Constitution that

i)

l

e

r
ul quirc a referendum to process
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I
Thereupon, the Committee resolved to resume consideration of the Bill on 3'd May,

2024, when it rvould hold a public hearing on the Bill in Mombasa County, and

theleafter retreat to pl'epare its Report.

]VIIN. NO.8 6t2021 ADJOUITNN'IENl'

'l'he Chairperson adjourned the meeting at forly minutes past four O'clock. l'he next

meeting was scheduled to be held on Tuesday, 16'r'April, 2024 at eight O'clock.

SIGNEI)

I 1)5
l)At-ti
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cn. I{aphacl Chimcra Mrvinzagu. Nlp
cn. Vcronica W. Maina. l\,fp
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$cn. Vcronica \\r. Maina. Ill'
$cn. Karcn Njcri N;,atttu. l\tl'
Scn. Andlcrv Onttatah Okoiti. l\ll'

S IiL\III,\T
Mr. Njcnga Njuguna

Mr'. I-lassan Odhoua
Ms. Litian \\/au'eru
Ms L1,un Aseka
Ms. Angela Bona5,a
Mr. Josphat Ng'eno
Ms. Judith Aoka
Irlr. Abadallah tvlbore

IN ENDANCE
Ilrvited stakeholders from the public. (Annex l)
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MIN. NO 120t2024 PRELIMINA ES

The Chairpcrson called the mecting to order at thirty-one minutes past nine O'clock and

openea rvith a word of piuy"r. This was lollowed by a setf-introductory session by the

Members, Secretariat and the invited stakeholders'

MIN. N .t2 t2024 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen' Veronica W

Maina] MP and seconded by Sen. Raphael Chimera Mwinzagu, MP'

M N.No.12212024 RECE,IPT PI,'BLIC SIIBMISSIONS ON TIIBOF
CONSTITUTI oNoF KENYA AMEM)MI'NT) (No.

2) BILL . 2023 (SENATE BILLS NO.52 OF 2023)

The Committee conducted a public hearing on the Constitution of Kenya (Amendment)

(No, 2) Bill, 2023 (Senate Bills No. 52 of 2023) rvhich rvas held at Tononoka Social

Hall in Mombasa CountY.

Represcntatives from various groups such as the County Govemmcnt of Mombasa'

women and youth groups as well as the residents of Mombasa town were present'

Majority of stakeholders expressed their support for the proposals in the Bill as they

notld tttat it would instill the principles of transparency, accountability, rule of law,

public confidence and good governance as enshrined in the Constitution.

The Committee thanked the members of the public who availed themselves for the

public hearing and commined to take their views into consideration while further

considering the Bill.

MrN. NO. 12312024 ADJ NMENT

t
(

a\j-).

The Chairperson adjourned the meeting at tcn minutes past hvelve O'clock The next

1n..,ing was scheduled to be held on ih" t.r" at two O'clock, at the Serena Hotel,

Mombasa CountY.
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akili Hillary Kiprotich Sigei, MI' - Chairpcrsor.r (Chairing)
- Vice-Chairperson
- Mcmber

phael Chimera Mwinzagu, MP
eronica W. Maina, MP

1'I{ APOLOGY
tuma Adan Dullo, CIIS, MI'}
illiam Cheptumo Kipkiror, CBS, MP

ida Ali Kibwana, MP
therine Muyeka Mumma, MP

eronica W. Maina, MP
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AT
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- Head of Department, Governance Committees
- Legal Counsel II
- Clerk Assistant III
- Clerk Assistant lll (T'aking Minutes)
- Media Relations Officer III
- Assistant Audio Officer
- Serjeant-At-Arms

- Member
- Mcmber
- Member
- Member
- Member
- Member
- Member
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rson callcd tl.rc mccling to ordcr at twenly-ninc minutes past nine O'clock
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N{IN. NO 12512021

CONSIDIiITATION Ol- S'I'AKE IIOLDEI{

STjBMISSIONS ON I'HII CONSl'II'TJ'I'ION o['
KI!NYA (AMI]NI)MltN'l') (No 2) lltl-I-. 2023

SI'NATE I}I I,I-S NO.52 ()F'2023

Members considered the stakeholder submissions on the Constitution of Kenya

(Amendment) (No. 2) Bill, 2023 (Senate Bills No. 52 of 2023) as was received during

the public hearing held in'l'ononoka Social Hall in Mombasa county.

The Committee observcd that majority of stakeholders expressed thcir support for thc

proposals in the Bill as they noted that it would instill the principles of transparency,

accountability, rule oflaw, public confidence and good governance as enshlined in the

Constitution.

I{owever, the Committee further noted that the stakeholders at the public hearing

suppo(ed the Bill but raised concerns with regard to the following-

i). the constitutionality of the Bill with regard to the limitation on human rights

and the presumPtion of innocence;

ii). the discriminatory nature of the Bill in selectively targeting former

governors who wish to vie for the position of Member of county Assembly

or Senatorial seats;

iii). in addition, the stakeholders submitted that the Bill should be furthcr

reviewed so as to not bar a govemor with a good audit report. I{owever, on

the same issue, majority of stakeholders were of the view that a governor

having served for two terms and found culpable, should not, for whatever

reason, be allowed by law to hold any public office'

iv). further, there were submissions that the proposed five-ycar ban as proposed

in the Bill should be further increased to ten years'

The Committee thereafter extensively deliberated on the comments and resolved to

rccommend the Bill to the Senate for second reading'

MIN. NO. 12712024 ,,\l) .rotiuNMEN't

'nrc agenda of the meeting was adopted having been proposed by Sen. velonica w

Maina, MP and seconded by Sen' Raphael Chimera Mwinzagu, MP'

The Chairperson adjourned the meeting at three minutes past fbur O'clock' 'lhe next

meeting was scheduled to be held on Saturday,4tr'May, 2024 at nine O'clock at the

Serena Resort & Spa Flotel, in Mombasa County'
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134/202.1 ADOPTION OF THE AGENDA

'fhe agenda of the meeting was adopted having bcen proposed by Sen' Vcronica W

Maina, MP and seconded by Sen. Andrew Omtatah Okoiti, MP'

\IIN. No. 13512024
ITEPOIIT ON

.I'IIE CONSTIT U]'ION OF KENYA
(ANII.]NDMEN 't) (No.2 ) rlILL.20 23 (SEN A1'E BILI,S

NO. s2 0F 2023)

'fhe Committee was taken through the draft Report the Constitution of Kenya

(Amendment) (No. 2) Bill, 2023 (Senate Bills No. 52 of 2023) with the proposed

amendments incorporated as observations and recommendations at chapters three and

lour ofthe I{eport.

Thereafter, the committee adopted the Report, having been proposed by Sen. Raphael

chimera Mwinzagu, MP and seconded by Sen. Andrew omtatah okoiti, MP.

}II\_ NO. r36/202{ CONSIDEII.ATIO NOFTHED RAFT COMMITTEE
IIEPORT ONTHE HOUSES OF PA llt. IAMEN'I'
BICAMEITAL RELATIONS) BrLL. 2023

ATIONAL ASSEMI}LY I}ILLS NO.44 ()l'2023

'fhe Committee was taken through the draft Report on the l-Iouses of Parliament

(Bicarneral Relations) Bili, 2023 (National Assembly llills No. 44 of 2023) with the

proposed amendmenis incorporated as obscrvations and recomnrendations a1 chaptcrs

three and lbur of the RePon.

'lhereafter, the committee adopted the Report, having been proposed by Sen. Raphael

Chimera and seconded by Sen. Andrew Omtatah Okoiti' MP'

\'rIN. NO. 13112024 A I).IOUR\MEN'I'

The Chairperson adjourned the meeting at thirty minutes past twelve O'clock' 'l'he next

meeting was scheduled to be held on tlie same day, 4th May,2024 at two O'clock at the

Serena Resort & Spa Hotel, in Mombasa County.

SI(lNI'll): .....

CONSIDERATION OF THE DRAFT COMMITTEE

Pagc 2
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HE CONSTITUTION OF KENYA (AMENDMENT)
(NO.2) B\,L,2023

A Bill for
N ACT of Parliament to amend the Constitution of

Kenya

ENACTED by the Parliament of Kenya, as follows -
1. This Act may be cited as the Constitution of

enya (Amendment) (No.2) Act,2023.

2. Article 99 of the Constitution is amended in clause
) by inserting the following new paragraph immediately

paragraph (b)-
(ba) in the case of election to the Senate-

(i) is a county governor; or

(ii) has, at any time rvithin thc fivc years
immediately prcceding thc date of election,
held office as a county governor.

3. Article 193 of the Constitution is amended in
ause (2) by inserting the following new paragraph

ediately after paragraph (b)-
(ba) has, at any time within the five years immediately

ceding the date of clection, held office as a county
vcrnor

4. Section 24 of the Elections Act is amended in
bsection (2) by inserting the following new paragraph

ediately after paragraph (b)-
(ba) in the case of election to the Senate-

(i) is a county governor; or

(ii) has, at any time within the I'ive years
immediately preceding the date of election,
held office as a county govemor.

sho rirlc

c

S

Amendment of
Anicle 99 ofrhe
Constitution.

Amcndmenl of
Aniclc 193 of thc
Constitution.

Amendment of
sec(ion 24 of No
24of2Oll.
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Amendment of
section 25 ol No
24 of 20I l.

5. Section 25 of the Elections Act is amended in

subsection (2) by inserting the following new paragraph

immediately after paragraPh (b) -
(ba) has, at any time within the five years immediately

preceeding the date of election, held office as a
county governor.
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The Constitution of Kenya (Amendment) (No. 2) Bill,2023

MEMORANDUM OF OBJECTS AND REASONS

The oblect of the legislative proposal is to amend Articles 99 (2) and
ll93 ( 2) of the Constitution of Kenya to bar persons who have served as

cpunty governors from vying for election as Members of Parliament or

$embers of county assembly for the first five years immediately after
sNrving as county governors. The Bill also amends section 24 (2) and 25
(f) of tne Elections Act, No. 24 of 2Oll which replicate the above
pfovisions ol the Constitution.

I

] County govcrnors, in thc course of thcir dutics, havc to account to the
cpunty assemblies and the Senate for any financial and administrative
dpcisions made. Annual audits reports prepared by the Office of the
,{uditor General are submitted to the Senate and the relevant county
a$sembly pursuant to section 32 of the Public Audit Act, no. 34 of 2Ol5
f{r scrutiny.

I Baning former county governors from vying for elections will allow
f(r any ongoing accountability processes related to administration and
fifrancial management affairs of the county to be completed, as thcse
*puld have a bearing on the suitability of the former county governor to
hQld any other elective position.

I Additionatly. since the Senate and the county assemblies directly
e{crcise oversight over county governments, through examining their
a{dit reports and hotding governors accountable for their decisions, having
folrmer govemors sit in the two legislatures would lead to conflict of
inferest and interfere in their decision-making process.

I fn. effect of this would be -
(a) oversight bodies would have adequate time to inquire into any

I matters arising from the tenure of a previous holder of the office
of county governor without interference by the former county

I gorernor, which is highly tikely particularly if the person is
clccted as member ol county assembly or to the Scnate; and

I (b) voters would have a reference point in making an informed
choice on the candidate's suitability for another elective office

I since all accountability processes would have been completed.

Article 256 (l) (b) providcs that a Bill may not address any other
mftter apart from consequential amendments to legislation arising from
th+ Bill. This Bill contains amendments to section 24 (2) and 25 (2) of the
Elfctions Act, No. 24 of 2011. The two sections replicate the provisions of

ll05
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Article 99 (2) and 193 (2) of the Constitutions, hence the necessity of
amending them.

Dated thc 9th November,2023.
RAPHAEL CHIMERA,

Senalor.
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rticle 99 of the Constitution that the Bill proposes to amend-

. Qualifications and disqualifications for election as member of
Parliament

e

(l)
ection

(a)

(b)

(c)

Unless disqualified under clause (2), a person is eligible for
as a member of Parliament if the person-

is registered as a voter;

satisfies any educational, moral and ethical requirements
prescribed by this Constitution or by an Act of Parliament; and

is nominated by a political party, or is an independent candidate
who is supported-

(i) in the case of election to the National Assembly, by at least
one thousand registered voters in the constituency; or

(ii) in the case of election to the Senate, by at least two thousand
registered voters in the county.

(2) A person is disqualified from being elected a member of
liament if the person -

(a) is a State officer or other public officer, other than a member of
Parliament I

(b) has, at any timc within the five ycars immcdiately preceding the
datc of election, hetd office as a member of the Indepcndent
Electoral and Boundaries Commission;

(c) has not been a citizen of Kenya for at least the ten years
immediately preceding the date of election;

(d) is a member of a county assembly;

(c) is of unsound mind;

(l) is an undischarged bankrupt;

(g) is subject to a sentence of imprisonment of at least six months, as

at the date of registration as a candidate, or at the date of election;
or

(h) is found, in accordance with any law, to havc misused or abused a

Statc ol'l'icc or public ol'l'icc or in any way to have contravened
Chaptcr Six.

(3) A person is not disqualified under clause (2) unless all possibility
appeal or review of the relevant sentence or decision has been
austed.

P

o
e

---l-
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Article 193 of the Constitution that the Bill proposes to amend-

193. Qualifications for election as member of county assembly

(l) Unless disqualified under clause (2), a person is eligible for
election as a member of a county assembly il'the person-

(a) is registered as a voter;

(b) satisfies any educational, moral and ethical requirements
prescribed by this Constitution or an Act of Parliament; and

(c) is either-
(i) nominated by a political party; or

(ii) an independent candidate supported by at least fivc hundrcd
registered voters in the ward concerned.

(2) A person is disqualified from being elected a member of a county

assembly if the person -
(a) is a State oflicer or other public officer, other than a membcr of

the county assemblY;

(b) has, at any time within the five years immediately beforc the datc

of election, held office as a member of the Independent Electoral
and Boundaries Commission;

(c) has not been a citizen of Kenya for at least the ten years

immediately preceding the date of election;

(d) is of unsound mind;

(e) is an undischarged bankruPt;

(f) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, to have misused or
abused a State office or public office or to have contravened
Chapter Six.

(3) A person is not disqualified under clause (2) unless all possibility
of appeal or review of the relevant scntcnce or decision has bccn

exhausted.

Section 24 of No.24 of 201I that the Bill proposes to amend-

24. Qualifications and disqualifications for nomination as member of
Parliament

(l) Unless disqualified under subsection (2), a person qualifies for
nomination as a member of Parliament if thc person-
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(a) is registered as a voter;

(b) satisfics any educational, moral and ethical requirements
prescribed by the Constitution and this Act; and

(c) is nominated by a political party, or is an independent candidate
who is supported-

(i) in the case of election to the National Assembly, by at least
one thousand registered voters in the constituencyi or

(ii) in the case ol election to the Senate, by at least two thousand
registered voters in the county.

(2) A person is disqualified from being elected a member of
liament if the person -

(a) is a State officer or other public officer, other than a member of
Parliament;

(b) has, at any time within the five years immediately preceding the
date of election, held office as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years
immediately preceding the date of election;

(d) is a member of a county assembly;

(c) is of unsound mind;

(l) is an undischarged bankrupt;

(g) is subject to a sentence of imprisonment of at least six months, as

at the date of registration as a candidate, or at the date of election;
or

(h) is found, in accordance with any law, to have misused or abused a
State olfice or public office or in any way to have contravened
Chaptcr Six of thc Constitution.

(3) A person is not disqualificd under subsection (2) unless all
ssibitity of appeal or review of the relevant sentence or decision has
en exhausted.

ction 25 of no.24 of 201 I that the Bill proposes to amend-

. Qualifications for nomination as membe r of county assembly

Unless disqualificd under subscction (2), a person qualifies for
n mination as a membcr of a county assembly if the pcrson-

(a) is registered as a voter;

b

s
)
(r
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(b) satisfies any educational, moral and ethical requirements
prescribed the Constitution and this Act; and

(c) is either-
(i) nominated by a political party; or

(ii) an independent candidate supported by at least five hundred

registered voters in the ward concerned.

(2) A person is disqualified from being elected a member of a county

assembly if the person -
(a) is a State officer or other public officer, other than a member of

the county assemblY;

(b) has, at any time within the five years immediately beforc the date

of election, held office as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years

immediately preceding the date of election;

(d) is of unsound mind;

(e) is an undischarged bankruPt;

(l) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, to have misused or

abused a State office or public office or to have contravened

Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all

possibility of appeal or review of the relevant sentencc or decision has

been exhausted.

t
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REPUBLIC OF KENYA

OFFICI, OF'I'H E AI-I'ORNtrY.GENERA L
&

DEPARTMENT OF JUS'IICE

o t: DOllPMlglT VOt.l (36); AG/LDD l11o1l1l99 :' -
f : SEN/DGAC/DCCI tAH R Cl2024l 1 1(a)
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miah M. Nyegenye, CBS

tHe Senate
chambers
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I
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(

RE: IT.TVITATION TO SUBMIT COMMEN ON THE
(AMENDMENT) (NO.2) BItL (SENATE BILLS NO.52 23)

tLi,\

fr,,t,
NSTI U ION OF KENYA

-F-

ce is made to your letter under reference SEN/DGAC/DGC{tAHRC/2024l1 1(a) datedRe

23 riary,2024 inviting this Office to respond through written submissions on the
Co tion of Kenya (Amendment) (No. 2) Bill (Senate Bills No.52 of 2023)

tilat the Bill seeks to amend Articles 99 (2) and 193 (21of the Constitution to bar persons

e perved as Covernors from vying for election as Members of Parliament or Members

pr

OI ty Assembly for the first five years immediately after serving as Governor. The Bill further

[)iu s t0 amencj sections 24(2) an'i 25(2) of the Elections Act, 201 i wirich replicate thc: abo..,t''

ns of the Constitution, lt is stated that the intention to bar Covernors is to allow
ac bllity processes related to administration and financial management affairs of the
CO o be completed as these would have a bearing on the suitability of the former Covernor
to ny other elective office.

nElyzed the Bill, we propose that the Standing Committee on Justice, Legal Affairs and
Ri$hts consider the following observations:

he] main concern is that havinl; former governors in the Senate and the county
ssdmblies directly exercising ou"*ight over iounty Sovernments would lead to conflict
f ipterest and interfere in their decision-making process. However, we note that the
sub of accountability of those in charge of county affairs is a multi-institutional and a

ul[i-agency affair involvinB other institutions like the Office of the Auditor-Ceneral, the
thibs and Anti-Corruption Commission (EACC), the Controller of Budget, the Director
f Qriminal lnvestigations (DCl) and the Office of the Director of Public Prosecutions

dpp). These institutions/ agencies are independent of the Senate and the County
ss{mblies.

onfrparatively, Article 99(2)(h) of the Constitution on disqualification of persons from

ei4g elected to Parliament (Senate) provides that a person is disqualified if found, in

I sllErtlA Hous€. HARAMaI.L AvliN(jE
I P.o. Box4Ol l2'OOlOO, NAIROBI. KENYA. TEL: +254 20 2221461r225t155t011l9't45555/0712529995
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accordance with any law to have misused or abused a State office or public office or.in

any way to have contravened Chapter Six. The same is replicated in Article 193(2)(g) for

.ornry assembly. However, Articles 99(3) and 193(3) of the constitution expressly state

that a person is not disqualified un/ess alt possibility of appeal or review of the relevant

sentence or decision has beenexhausted. The Constitution, therefore, contemplates guilt

with finality before barring any person from being elected to parliarnent or county

assembly. ihe proposed Sill seeks to make an exception to this,position and presume

if,".rtprUitity of ine said Covernors pending the completion of the investigations, an

issue that the Committee may wish to review further'

We respectful lY submit.

HO
OTICITOR GENERAL

. MOSE

S

Copy to: Hon. f .B.N. Muturi, ECH
ATTOR NEY GENERAL

2

I



I

A aft): Council of County Governors (CoG)

I



n kc

Westl
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rl2;;202+

lta House 2e Floor, Waiyaki Way
01-00100,

COUNCIL OF GOVERNORS I[ N

Tel: (020) 240331 4, 240331 3
E-mail

eft COG/6/Iz Vol.rz ar

The
Mai Parliament Buildings

ke of the clerk of the Senate
n

Nair bi.

LEGI LATTVE MEMORANDUM ON THE CONSTTTUTION OEX8NYA (AMEN
ILL, 2023 (SENATE BILL NO.5z oF zoz3)

Gre ings from the Council of Governors

We efer to the above matter and your letter dated 23rd February 2024 Ref

rtr s 1+
&tzoz4

N/ GAC/DGC/JLAHRQzoz4/rr(i) calling for submission of legislative memoranda on the
ns tution of Kenya (Amendment) (No. z) Bill, zozS (Senate Bill No. 5z of zoz3) (the
ill'

reviewed the same, the Council notes that the obiect of the Bill is to amend Articles
and t93 (u ) of the Constitution of Kenya to bar persons who have served as County
nors from vying for election as Members of Parliament (in the Senate) or members
nty assembly for the first five years immediately after serving as county governors
Il also amends section z4 (z) and z5 (z) of the Elections Act, No. z4 of zorr which
te the above provisions of the Constitution

,,1*. uncil OPPOSES the Bill in its entirety for the reasons outlined hereunder:

5E

Co

"B

he

I.

T

ti. The Blll offends Article 38 of the Constitution on political rights
uncil opposes the Bill as it seeks to bar current and former Governors from

exerct ing their political rights under Article 38 of the Constitution without reasonable

The Blll proposes an amendment that requlres a referendum under Artlcle 255
of the Constltutlon

utitcil notes that the Bill falls squarely under Article 255 of the Constitution, which
s the requirement for a referendum when amending certain fundamental
ons of the Constitution, including matters related to the Bill of Rights. lt provides
ny proposed constitutional amendment touching on the Bill of Rights shall be
ed through a referendum as outlined in clauses (z) thereof

tion. The Bill's f ustification avers that barring former county governors from vying
tions will allow for any ongoing accountability processes related to administration
ncial management affairs of the county to be completed, as these would have a
on their suitability to hold any other elective position.
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iil. The Bll! vlolates Article 5o (z) (a) on presumptlon of lnnocence and fair hearing

The Council notes that the Bill speculates that all current and former Governors are guilty

of misconduct for which they will be held accountable before they exercise their

constitutional right to vie for eLctive office. This speculation is contrary to Article 5o (z)

(a) of the Constiiution on presumption of innocence and fair hearing. Additionally, we note

ir,.t tt. oversight role of the Senate is not exercised by indlvidual senators but ls a

collective responsibility, which negates the iustification in the Bill's Memorandum of

obiects and Reasons'

iv. The Blll ls incongruent wlth Artlcle z7 ln that lt ls selectlve and dlscriminatory

in its excluslon
The Council notes that the Bill infringes Article z7 of the Constitution that stipulates that

every person is equal before tlre law and has the right to equal protection and equal

U"netii of the law. The State is obligated to ensure it does not discriminate directly or

indirectly against any person under ilause (4). While accountability and oversight over

county gouIrn.n.. ire important considerations, the proposed restrictions do not align

*itf, t6I principles of fairness and equality, as contemplated under Article z7 (t) of the

Constitution of Kenya. We note that the Bill is selective as it excludes Governors from

vying for senate or county Assemblies yet the senate oversights other public officers

inctr-r-aing cabinet Secretaries and chief Executive officers of state corporations' These

public oificers have not been barred from contestingfor these elective seats'

This limitation does not meet.the threshold for limitation of rights under Article z4 of the

constitution, which requires that a limitation of a fundamental right must be by law and to

the extent that it is reasonable and iustifiable in an open and democratic society based on

human dignity, equality and freedom, taking into account all relevant factors.

vi. The Blll confllcts a declslon of the court on the same sublect matter

The Council notes that the Bill is in blatant incongruence with the decision of the Court in

constltutlonal Petltlon No. Eoo5 of zozz; carolyne Andzazl chllango & Anor v' The

tndependent Electoral ond Boundarles Commisslon & Others delivered on tTth June zozz'

The Council was a party to the petition where the court dismissed a petition seeking to bar

former and current Governors from vying for Seats as Members of Parliament as there will

be an affront to the Senate's oversight role on County Governments because the MPs will

essentially be oversighting functions they themselves performed. The court held:

2

v. The Blll vlolates Artlcle 7r (2) (b) and (c) on exerclsing leadershlp obiectlvely

and ln the Publlc interest

The Council notes that the spirit of the Bill offends Article 73 (z) (U) and (c) of the

constitution that provides for the guiding principles of leadership which include obiectivity

in decision making and selfless t"*i." based solely on the public lnterest' We note that

the Senate in this case, appears to be legislating in its self-interest in a move to insulate

.and or cushion its members from competition in the next general election.



i lfioble ln an open and democratlc society,,, (emphasis ours)

Article 226 (5) of the Constitution provides that the holder of a public office
able for any loss of public funds pursuant to their instruction shall make good that
ther they remain the holder of the office or not.
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dhereto ls a copy of the court declsion for your reference)
ncil submits that the Senate and County Assemblies ought to exercise their
t role and complete the same within the Governor's term instead of visiting any

hereto on the former Governor

rert eless, Governors are nolimmune to accountabltttygroceedlngs after the lapse of

ole averment ls speculatlve and overbroad ,,, ,t tdrgets a gloup of people and
utly assumes all are guilty, lt wants the court to ,.declarett former and current
rsl gulltV long before the culpable ore ldentlfled through a credlble process. tts
unt to applylng dn orrest warrant and suspend lt over a group of people who stand

dn, before culpablllty ls establlshed ,,, the orders sougfit lf granted are llkety to
Afticle 36 rights of the targeted group of people... Such a llmitatlon csnnot poss
e 14 onalysis test becouse a llmltatlon of o fundamentol rlght must be reasonable

f these submissions, we urge the Senate to withdraw the Bill as it seeks to infringe
arhental rights of Governors and undo the gains of democracy enshrined under
titution.

ccept the assurance of our highest esteem and consideration

\
IP

I txcellency Governors
I (ounty Attorneys

Fin{lly, fhe Council also notes that the existing Constitutional provisions on qualifications
forplecfion as senator and member of county assembly are sufficient and suitability is a
conUnupus process.

P ease a
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REPUBLIC OF KENYA

TN TIIE EIGII COURT OF KENYA AT MOMBASA

CONSTITUTIONAL AND JUDICIAL REVIEW DTYISION

CONSTTTUTIONAL PETITION NO. EOOS OF 2022

LYNE ANDZAZI CHILAI\GO................. ............1'r PETITIONER

T LEGAL AIDS AND RESOURCE tr'OI'NDATION.............2Od PETITIONER

VERSUS

EPENDENT ELECTORAL AND

PEAKER OF THE NATIONAL ASSEMBLY. ..2'd RESPOIYDENT

Go who have exprcssed intention to vie for the positions of members of Parliament.

t NCIL OF GOVERNORS............ ............3.d RESPONDENT

ON. ATTORNRY GENERAL... .4tb RESPOIIDENT

JI,IDGMENT

Pctitioners' case as I glean it from the Petition is that therc cxists a number of County

ov

contestation is that Members of Parliarnent are constitutionally mandated to perform

ight role over County Governments. They contend that in the event a former or curent

g or is elected to Parliament, it will be tantamount to asking a party to inquire,

ltrV tigate and sanitize his misdeeds while at the helm of the County Govemment. To

lhis would be an avenue for covcring their wrongs and a violation of natioual values

principles of govemanoe. As a consequeoce, tley pray for: -

1

t

Y \,
a, l

TIIE

a. A declaration that ,he fonner and current goventors are not eligible to vie for the

positlon ofmember of Parliament as it negates Articles 10 and 73 and 95(4) and 96(3)

of the Constitution.

TI{Il'.

TITE

THE

I



d. Costs of the Petition

2. In its gounds of opposition dated 31d Mray 2o72,the ltt dcfendant states:- that Article 88

ofthe Constitution mandates the IEBC to supervise referenda and elections to any elective

body or offrce established by the constitution and any other elections as prescribed by a

act of parliament; (b) Article 8S(4) (d) and (f) mandates the 1" Respondcnt to regulate thc

nomination of candidates and conduct their registration for elections; (c) the IEBC can

only reject the candidature ofa candidate ifthere exists a law that bars the individual from

vying;(d)thereisnolawbarringformetGovernorsfromvyingfortheseatofaMember

of Parliament; (e) fundamental rights can only be limited by law, including tlre Right to a

candidafure for public in elections; (f) the Petition as drawn docs not disclose any

reasonable and or justifrable reason to limit the right of former Governors to vie as

Mernbers of parliament; that the Petition is based on assumptions which cannot qualiff as

justifiable snd reasonable grounds to limit the rights provided under the Constitution; and

(g) that the Petition is an abuse of court process'

3. Initsgroundsofoppositiondated30rrMay2022,the46RespondentstatedthatthePctition

Iacks merit; that this court lacks jurisdiction; that the Petition offends Article 38 of the

constitution, and lastly, it's a misapprehension of the flrnctions of the Parliament'

4. The 56 Respondent filed a Response to the Petition dated 20d Jtne 2022 stating that the

application is scandalous, vexatious and an abuse of court process; that unless disqualified

under Article 99(2) of the constitution, a persoD is eligible for election as a Member of

Parliament if the person registered as a voter satislies educational, moral and ethical

requirements prescribed by thc constitution or Act of Parliament and is nominated by a

political party; that no person can be disqualified tmder Article 99(2) ofthe Constitution

unless all possibility of appeal or review of the relevant sentence or decision has been

exhausted; that thc qualification and thc disqualification for nomination as Member of

2

b. A conservatory order be issued restraining the In Respondent from cleaing and

allowing any county chief Exectttive fficer (Goverdors) to contest for the Position of

Memb er(s) of P arl iament

c. Any such other and or funher order the honourable courl may deem Jit' izrt and

expedient to grant in the circumstances of this case'

I



5.

ent are set out in section 24 of the Election Act and being a governor or former

8 or is not one of the re:rsor$ for disqualification

c Petitioners' counsel's submissions were essentially a replication of the averments in

pleadings. Essentially, he argued that should pcrsons who served as governors be

el d as Members of Parliarnent, there would be a risk of conflict of iote(ests because of

unique oversight role over couDty government they undertake. He submitted that such

a o will amount to inviting govemors to sadtize themselves which will be an affront

to checks and balances. While acknowledgiog that no law bars former a[d current

s ors from vying, he argued that there is a danger of conflict of interest. He invoked

cle 165 (3) ofthe Constitution and argued that this court has jurisdiction to determine

th s case and cited Trusted Society ol Human Rights Alliance v Mumo Matemu & 5 others.l

C unsel for the IEBC argued that the Petitioner seeks to cutail the rights of former and

t governors guaranteed under Article 38 of the Constitution. He submittcd that

ental rights can only be limitcd as provided under Article 24 ofthe Constitution. He

that no law bars former and current govemorc from vying, and added that the

cations for Members of Parliament are provided in Article 99 of the Constitution. He

ed on Stephen Wachira Karani v Attorney General and 4 others,2 On the question of
ight and conflict of interests, he submitted that the argument is too speculative to

a fundamental right. He submitted that the law lays down zufficient safeguards to

ee cxpenditure at the counties such as thc office of the Controller and Auditor General

H

spl for the 4t Respondent cited Aficle 84 (8 of the Constitutiou and section 4 of the

Electoral and Boundaries Commission Actl and submitted that this court lacks

diction because this is a matter that ought to have bccn raised before the IEBC. He

d on Republic v Independent Electoral and Boundaries Commtssion & another Ex-

P Shem Odongo Ochuodha which held that section 74(l) of the Elections Act gives the

responsibility inter alia, to scttlc disputcs relating to or arising from nomination.

le
71.
l{o.9

'7

rel

3

7)c
2011

I

6.

added that the Senatc sits as a whole and not the individual senators.

,



g. Additionally, counsel cited Article 38 of the Constitution which gants every person

political rights which cannot be easily derogated. As for the alleged conflict of interest' he

noted that the Petitioner admits there is no law barring the former governors from vying for

the said seats and added that the Petitioners have said nothing about Articles 94 and 95 of

the Constitution. He submitted that the National Assembly does not oversight the County

Govemments unlike the senate. He submitted that at the senate' the oversight is not done

by individual seDatoB but it is a collective responsibility. He submitted that the

qualifications of Members of Parliament under the Constitution do not bar a sitting

govemor from vying unless barred by law'

9. Counsel for the Attorney General referred to the qualifications in Article 99 and submitted

that it does not refer to specific group of people nor does the Article bar govemors from

vying,and,thattheonlyspecificbarisprovidedinArticle?5(3)oftheConstitution'

10. This petition will stand or fall on three key issues. One is whether it is premiscd on

speculation, conjecture, generalities, possibilities and assumptions. The Petition is directed

against forrrer and serving governors who are said to have expressed interest to contest in

the forthcoming general elections. The specific persons are llot ststed. Their identities are

not disclosed. The Petition does not Dame any person who has declared interest or intention

to vie. The Petitioncrs were not patient enough to object to the clearance of the candidates

by the IEBG and if unsuccessful escalate the matter to thc High court. The use of the words

..if the former and current Sovertrors are elected" and "it is likely to cause conllict of

interesf' have severally deployed in the Petition and the submissions.

1 1 . For starters, I underscorc the undeniable fact that access to justice is a comerstone principle

of our democracy. vital to that principle is our justice system atrd the ease with which thosc

who have been aggneved are able to seek relief from the courts. Prior to the advent of the

2010 constitution, litigsnts often encountered insurmountable pleading standards

characterizing the gate through which claimants had to pass to gain entry into the judicial

system. The 2010 constitution ushered in a ncw era of open access for Petitioners by

casting aside complicated fact-pleading regimes in favor of simptified pteadings including

informal documents. The idea was that decisions should be rooted in the merits.

4



.'
I R e 10 (3) offie Constitntion ofKenya (Protection ofRigh* and Fundamental Freedoms)

ce and Procedure Rules,2?l 3 provides: -

(i) Subject to rules 9 and 10, the Court may accept aa oral appltcation, a leller or any other

t e above rule does not open a blanket door for Petitioners to bring to court Petitions based

spoculation, conjectue, moot or unripe issues. For an informal pleading to be accepted,

st disclose denial, violation, infringement or thr€t to a right or fundamental freedom

leoding should not be prospective, hypothetical or speculative. As Kriegler J5 succinctly

it: -

"The essential law in the applicants' cases is one of timing or, as the Americans and,

occasionally the Canadianc call it, "ripeness"... Snfice it to scy that the doctrine of ipeness

servar the weful pw'pose of highlighting that the business of a court b generally retrospecttve;

it deals wlth situatiotts or problems that have already ripened or crystallised, and not wirt

fospective or h pthetical ones

Colstitution acloowledges. the criteria for heains a corlrtitutional case are more generous

lh4n lor ordinat! suits, even cases -{or reliel on constinfional grounds are not decided in the

As Lord Bridge of Harwich put it, courts do not pronounce on abstract questions of law

!ln

sol

t nnless the rights in question in such action have actually been infringedT or shown

to e likely to be infringed. claimants are required to show plausible entitlement to relief
by ffcring enough facts "to raise a right to relief above the speculativc levet. The 2010

Co titution did not opcn a flood gate for Petitions based on speculation and conjecture. A
oiting violation of Articles of the Constitution or breach of rights must plead wilh

sp ificity the articles ofthe corultitution alleged to be violated and the facts supporting the

all d violation. A Petitioner's obligation to provide the grouuds ofhis entitlemcnt to

w kvln l,lo & o?h.rs; Vtwnhock v Powell NO & otters 1995 (1) SA 984 (CC) .t p3rrtl.ph 119!,1
of Ai,tsb{Jry vs Mlt ngton (1987) l All ER 929 (HL), s,htch concluded at 93Og: 13.

Cool Ownc6 Associotloa v 8@rd ol Cont@l 1921 TPD il47 rt 452

aln

5

It{ormal docwnentation which discloses denial. violation. infrinsement or threat to a rioht or

frtbdamental freedom

on

Althouph. as Profqsor Sharre points oul atd our

corporate skeletons beino discovered."

{here is no dispute to be resolved."6 It is perfectly true that usually the court does not

hlpothetical problcms and abstract questions and declaratory actions cannot be

it

A

ait- .-.The tlme of thls court is too valuable to be.htnered awav on hvpothetical fearc of

4.I
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relief requires more than labels, conclusions, speculation or assumPtions' Factual

allegationsmustbeenoughtoraisearighttoreliefabovethespeculativelevelonthe

assumption that all the allegations in thc comptaint are probable (even if doubtful in fact)'

15. As stated above the Petitioners seek to bar former and current county governors from

contesting in the August 86 2022 general elections. This argument is prernised on an

averment that *if the former and clurent govemors are elected as Members of Parliament"

there will be an aftont to the senates oversight role on county govemments because the

MPS will essentially be oversighting firnctions they themselves performed' The above

avennent is speculative and overbroad. Arguability of a Petition is basically a question of

fact based on materials and not on speculstive persuasion at the hearing' This Petition

suffers from a lack ofprecision. It is irnprecise, vsgue and speculative. It targets a group of

people and dangerously assumes all are guilty. It wsnts the court to "declare" former and

curert govemors' guilty long before the culpable are identified through a credible process'

ItstantamounttoapplyingEnarrestlvarantandsuspenditoveragroupofpeoplewho

stand "arrested" before culpability is established. The Petition stands on assumptions' it is

overbroad in its language, and imprecise'

16. Speculative and conjectural allegations are not considered reliable, and they are not allowed

as evidence in court cascs. While someone can make ao educated guess about something

and be correct, there is no way to veriff that in the court. Courts rely only on facfual

evidcnce and not litigants' guesses about what else occur or may have occurred' This is

what I will describe ungrounded assumptions. courts must avoid speculative reasoning that

invokes "commor-S€os€" assumptions that are not grounded in the evidence' This Petition

suffenfromspcculationandconjuncture.onthisgroundalone,Idismissit.

17. The second hurdlc in front ofthis Petition is the doctrine ofripeness which prevents a party

fromapproachingacourtprematurelyatatimewhenhe/shehasnotyetbeensubjectto

prejudice, or the real tbreat of prejudice, as a result of conduct alleged to be unlawful'

Ripeness refers to the readiness ofa case for litigation; "a claint is not ripe for adjudication

if it rcsts upon continelent tirture cvenLs that may not occur as anticipatcd. or indeed may

not occur al all.',8 The goal of ripcness is to prevcnt premature adiudication; il'a dispute is

6

.l.xot v lJni?d Stot?s, 523, Us 296 (1998).



1n uff;ciently developed, any potential injury or stake is too spcculative to warrant judicial

ac on

e u.s. supreme court fashioned a two-part test for assessing ripcness challenges

in b$ott Laboratoies v Gardnef as follows:-

'fiitt ort und*taking lo survey the inticacies ol the ripeness doctrine it is fair to say that its basic

ralionale is to prevent the courts, through awidanee of premature adjudication, from entangling

lh\nselves in abstract d'tsagreemenls over administrdtive policies, and also to protect the agencies lrc.rm

Ju4icial intedercnce until an adainistative dectsion hos beenformalbed dnd its efecrs lelt in a concrctc

wQt by the challenging parties. The problem is besr seen in a wofold aspect, reguiring us ro evaharc

boD the fitness of the issues for judicial decision and the hardship to the parties o/ withholding court

cofisideration."to

Th

ling the electoral calendar prior to the August 86 General Elections targeting the

et and curr€nt governors who had declared interest in the said elections. At this point

the nomination process had not been done. The claim was premised on an assumption they

wt offler their candidature and that they would be cleared to contest. This being the case,

itc t be said there existed a justiciable controversy as at the time this petition was filed

Aj ble controversy refers to an existing case or controversy that is appropriate or ripe

for cial detendnation, not one that is conjectural or merely aaticipatory.l I

justiciability doctrine, the ripeuess doctrine defines the limits ofcourt's jurisdiction to

adj dicate disputes. Ripeness concerrn the timing of judicial intervention and prevents

ftom entangling themselves in abstract disagreements by adjudicating disputes too

Ripeness is a jurisdictional issue that may be raised at any time. Also, the question

c

ear

of petress can be considered on a courts own motion.

2t To trmine whether a partioilar issue is ripc for judicial resolution, courts employ the

tes rn Abbon Laboratories v Gardnertz which requires courts to evaluate whether a

te is ripe. These are- (l) the fitress of the issues for judicial decision and (2) thedis

(1s67)
D s vs. Go.dner,l,/ULlrq (1967), pp. 14t-19.

vr_EelqL 260 SCRA 88, ,uly 30, 1996j Gorun vi. Llangco; chlnS Galarosa v5. V.lcnct., 227 SCRA 728, 7jZ Novlmbc.
th! Ombudsnon vs. ludo9JLo, 36tl SCRA 2Et Scptrmber 3, 2001

7
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19. Petitioners approached this court immediately after the IEBC issued a Gazette Notice

20.

! 387 u.s.

t7,
u 387 US
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hardship to the parties of withholding court consideration until later time'r3 A claim may

be unripe if it is based upon future events that may not occur as predicted at all' If waiting

to decide a case would put the court in a better position to resolve the dispute, such as when

further factuat development would help the court to adjudicate the case, the case may be

unripeandthereforenonjusticiable.Ripcnesschallengesariseinavarieryofcontexts,

including chatlenges to administrative agencies actions or policies or pre-enforcement

challenges against criminal investigation or prosecution'

22. Thus, to dctermine whether the case is presently justciabte within the meaning of threat of

violation of rights contemplated under Article 22, the court must assess whether from the

facts presented a real 8rd imrrinent breach of the rights or violation of tbe constitution is

disclosed and whether it would be prudent to dccide the case at the present time' As stated

above. From the materiat before me, I find there was no real and imminent threat of rights

to warrsnt court intervention at the stage this suit was filed and after candidates presented

their nominations to IEBC, no nmeodment was sought to name the particular individuals'

and cven if this had bccn done, the Petitioncrs will still have to surmount yct another

dispositivehurdle,namelythedoctineofexhaustionofremediesdiscussedbelow.To

conclude the issue at hand, it is manifcst that this Petition was filed pre-maturely at appoint

it was not ripe for adjudication. on this ground alone this Petition is a non-startcr and it

must fail. I dismiss it on this gound

23. I turn to the third issue, namely, the doctrine of exhaustion of rcmedies' As stated above'

the petitioners were too impatient to wait for the process to take shape and to only approach

the IEBC after it had cleared the candidates. At this point they would have been certain

whom to object and also the law would have bcen perfectly on their side since it provides

a mechanism for gg6ling such disputes. ln fact, during the pendency ofthis Petition, nothing

preventedthemfromapproachingthesaidforumandthenapproachtheHighCourtif

dissatisfied bY the decision.

8

u S€€ Natlon.lPr* Ho3Plt lArsoci.tbn,538 Us et 8G

24. T\equestion of exhaustion of administrative rernedies arises when a litigant, aggrieved by

an agency's action, moves to court without pursuing available remedies before the agency



lf This doctrinc has assumed esteemed juridical lineage in Kenya, raa position upheld

thb Court of Appeall5 n Speakcr of National Assembly v Kanntet6 thns: -

"Yhere there is a clear procedure for redress of any particttlar grievaace pr*cribed by the

c$nstitution or an Act of Parlianent, that procedure should be strictly followed. Accordingly,

the special procedure proided by any low must be stricily adhered to since there are good

rqsorc for such special procedures."

above decision was pronounced prior to the promulgation of the 2010 constitution

H , many Post-2010 court decisions in Kenya have embraced the reasoning as souod

an

In

of

have added justification and rationale for the dockine under the 2010 constitution.lT

eal provided the constitutional rationale and basis for the doctrine as follows: -

2

1l is irnperative that where a dispute resolution mechanlsm q.ists outside courts, the same be

uhausted before thejurisdiction ofthe cou* is invoked. courtE ought to befora oflast reson

anl not the first pon of call the momeat a storttt brews... The a.haustion doctrine is a sound

onb and serves the purpose of ensuring that th*e is a postponemenf ofiudicial consideration

of matters to ensure tha, a Wrly is frrst of all ililigent in the protection of his om interest within

lh4 mechanisms in place for resolution outslde the courts. . .This accords with Article I 59 of the

c*utiartio, which commotds courts to encoumge alteraative meaw of dispute resolutlon."

Itrigh Court tn the Matter of the Mui Coal Basin Local Communile explained the

ra

Th

te in the following words: -

"The reasoning is based on thc sound constitutional poltcy embodied in Article 159 of the

Constitution: that ofa matrix dbpule r*olution system in the couttry. Our Constitution qeates

a pblicy that requires that courts respect the principle of/itttng the fuss to the forum even while

cruting what Suprene Court fitstice J.B. Ojwang' has felicitously called an "Ascendant

diciary. " The Constitution does not create an Imperial Judiciary zealowly fuelled by tenetsu

u
!a

a1

t,
It

of legal-centrism and a need to legally cognize eve4t social, economic orfinancial problem in

of the ovallabtllty of beuer-suited mechani,sms for comprehending and dealiag with the

v lndcPeadent Ek(,,qol ond Soundar,r.s c.ommrstlo., (l.E.B.c.) Er pen! Natlonal supcr Allianca (NASA) X.nya & 6 others [2012

2t.

t-R.

TR,

9

eKLl
rbH.
(19e2)

'lbi

Muthinja Kabiru & 2 Others v Samuel Munga Henry & 1756 Othersts thc Court

25.



tssuesenlailed.lastead,theCotstltutioncreatesaConstitutionalpreferenceforother

mechanixns for dispfie resolution - ircluding stalutory regimes - in certlin cdses ""

27. A*icle 8s (a) (e) of the constitution maudates the IEBC to settle clectoral disputes,

includine disputes relatine to or arisins from nominations but excluding election petitions

and disputes subsequent to the declaration of election rezults. This mandate is replicated in

section. This mandate is replicated in section 74 of the Elections Act which provides for

settlement of certain disputes. It reads: '
(t)PursuanttoArticteSs@(e)oftheconstifurion,theCommissionshallberesponsible

for the settlement of electoral disput*' includinp disoutes relatinstoor aris ine f,'om

nominatiotts but acluding election petitions and disputes subsequent to the declaration of

eleclion results.

(2)Anelectoraldbputeundersubsection(1)shaltbedeterminedwithintendaysofthe

todging of the dispute with the Commbsion'

(3)Notwithsrandingsubsection(2),whereadisputeundersubsection(l)relatesloa

prospectivenominationorelection,rhedispureshallbedeterminedbeforethedateofthe

nomination or election, whlchever b applicable'

28. The Petitioners failed to wait until thc candidates are cleared aod then utilize the abovc

mechsoism and only approach the High court if aggrieved by the decision' Their impatience

and disregard ofthe above provisions means that this suit offends the doctine o f exhaustion

of remedies, a doctrine which enjoys recop.ition under Article 159 (2) (d) which requires

courts to embrace alternative dispute resolution mechanisms. on this ground alone, this

Petition cotlapses because this court is divested ofjurisdiction by the dockine ofexhaustion

of remedies

2g. Even if I were to address the Petition on merits, (which I need not to on account of the

above decided three issues), the orders sought if Sranted are likely to impinge Article 38

rights of the targeted group of peopte who are not before me or named by name' Such a

limitation cannot pass an Article 24 analysis test because a limitation of a fundamental

right must be reasonsble atrd justifiable in an open and democratic society based on human

dignity, ecuslity and freedom. taking into account all relevant factors. including the nature

of the right or fundamental freedom: the importance of the purpose of the limitation; the

10



and extent of the limitation; the need to ensure that the enjoyment of rights and

tal freedoms by any individual does not prejudice the rights and fundamental

of others; aod the relation betweeo the limitation and its purpose and whether

are less restrictive means to achieve the purpose. There was no attempt to show that

of the rights guarantecd under Afiicle li8 if permitted will pass the tests in

24

etition having failed to surmount the issues discussed above; it is my finding that this

P fails. I dismiss it with no orders as to costs.

accordingly.

,dated,delivercdvirtuallyatMombasathis 17tday Jlune 2022

Dlglt lly Jlgn€d byJusticrJohn i,t Mauvo
D ; cn=Jusdce Jolm M. Mltjvo, o-The
Judlcl.ry, ou-Judge,
.mdl-Jmjativo0y.hoo.cort qXE
D.tc: 202216.1 7 l3:,tlt 8 {r3'0O'

John IVI" Mativo

Judge

. /,,'.1.:';/"
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1. Introduction

2. Comments/Observations on the Bil!

Page 1 of t0

MEMORANDUM SUBMITTED BY THE ETHICS AND ANTI'CORRUPTIOI{

COI.,II,IIS$ON (EACC) TO THE SENATE STAT{DING COTTIMITTEE ON

JUSTICE, LEGAT AFFAIRS A]{D HUltlAN RIGHTS ()1{ THE COilSTITUTION

oF KENYA (AMENDMENT) (NO.2) BrLL, 2023 (SENATE BILLS NO. s2 OF

The Ethic and Anti{onuilron @6nm$sion (EACC) b a statutoty bo6]y established under

setion 3 of the Ethks and Anti{omJption C.ommission Act, 2011 pursuant to the

r€quirernent under Artde 79 of ttre Corstihrtion of Kenya, 2010'

The nrand& of tre Cnrnmis*n b b snbat o,ruilbn and ecomrnk cinE in lcnla

Brro4h law enforcemen! prevention, public educatjon and promotion of standarft and

practices of integrity and ethics.

Vde a EtEr R€f. Itb. SE{/DG C/DCC DtAr{frlf/m2d,'l11(O ded Zif Feilurv,
2O2a, tfp Comntsion was irrrvbd by the Sene Sbrxfing @rmitfte on J.stir, lfgal Affttis

and Hurnan RStrB b sbrnit viel rs m tie corffi.rtbn of lGftla (Amendment) (No. 2) Ell,

SenaE Hlb t!o. ,26 2O2i.

The E[ sedG b ilnend ArEes 99(2) iltd 193(2) cf tre Corffittin b bil peEorE u,ho ha,e

senred as Co.rrty Go,tnss lionr vyiq for decliq,6 6 iilerters cf Pntarnrt o, lEnbers

cf tE County As,nW fur UE rc fte y€ars imntedaEU trr senviE a Corty Go,ernas

TtE Eli[ nrfier propGes b arnend sectbrE 24(4 arn 25(2) cf tE Elertofts Act (t!o.24 cf

2011) whin replicats fie provtiors cf tfre Corffifiion.

Ttn csrmbdon b h c4pdtof tE 8l furtE reason t|at, thearnendn€rtairns b F€\ert
aq,fict cf inErest (real or perdred) ttat vYt aise utEn inrnedaE furner Coutty Covtrnors

raf,pae decEd Serabrs o<eni- oreniry'rt rde o,trt'e otrti:s tte/ trEiJed o,er.

It b ncE|aortry thd fE pofitical rilhB uncts. Artide 38 are rd anrmg the rmderogBble

rir-ts set out h Anide 25 d Urg Cord,t rtirr. Fofri:al rilits cal be fnitsd uf|erc the Snitati:n

b rcGo.latle ild ltraHe in an open and denrocrdc s*ly in a@rdale wih fttide 24

of heCorrfiunin.

Te gsperrixr cf politizl rltrB undr Artde 38(3) (c) fu inmed# tunrEr ccunty

Corrcnrqs padro.darty liorn bei.€ eleGd b tE Sen# a Conty Assembif, b a reasondle

re$ictirr b add dbJdjo.E cf o.ffct cf irtrr€sts, pr6,ent ahJse cf pcrirn s urxilr

lnft.ene.



Bil sedc b srspend fu a peri:d cf 5 pas UE rt t of an inrned& furnr Ounty
fr'orn vylrp fur pcilbn of Senabr s t4enter of Carrty lsssrb[.

The propGed lengtt d Un str+ersin, rcftred b as tfe m|ng d perbd, fE fi,epar
q@/cc trrn, is reutatle and poportimaEb Ure treat pced by tE inynediirE

oomEy Gorernorsb tte o,sqJht rde dSenate and Corty166grry. The @tng
will enhara he SenaE and &Lnty Asmbf orenfufrt role oler Co.rnty

ard p.dl'r frnds thereh ard'n matsly rcEct dcdtltin.

inpne, malxity d Be 4T siUip Goarus c n be ele&d tc tfn SonE, trcre r lu.{d

ot€r:igttt d Aourti:s ard/or inEnogatbn d atrdrt rcpoG, as trey raor/d be seekirg b
tEi irq4ned ddrd whtn Urey urere svirp a Gorennts

In

rd the perceptfn d orfict cf inEresL Tlte inpartdty cf Senturs raho ae fsner
u,tere a Senabr reo.E lincdf from he tur-qa Comnfree, h*donewil

6rnct be guaranEed 
' /tEn tey are deahg wih rnaEs btdrtp on thdr

he eftct of a reoJsalfrun irqufui= s proeedlngs urcuU arnurt b negkJerc
ore dr.ty d orcr:W wtrkh wu.lts abo dect the onfirtii:nd rifts d tte

m r(y't cf regeseildi:n ln tp SenaE ard Corty Assenttes.

dpefl, is e not miile b irrrn€d'rt funrerGoerrcrs Thsame
applki b lvlanbers dfrn Independert Eecbml md Bcundai= Ccnmis*:n urder

99(2Xb) cf the CodiUtirn. The Mernbers are dquarfiea forn beip de&d a
cf partament f d arrytinrc withln fi,e ($ pas, they precOed dedinr

itnrnedktE fqnErCqrtyGorenssli'un vying tur dedins b UteSenaE md County

wil dlor, fu ttrc orpHin cf any orgrig remamty Foffi iefrd tc
and financhl rnanagemet#aisdtE@Jrty, attreseu,qld ha,e a beadp

stribti:tyof the fonrrca.rty Gorcnorb hdd arry drereledive pcitbn.

thatfE Foposed ootpdpefif furttrefunscorrernqs b i'rtodr@d b
irnpartialty of he SenaE ild CorJrty Asssdry Cmmihes and fE entirc hcuse.

@rfit cf lnffi by furnrer Coarus h the Sen# a Aourty Asnbly.

herdore sLbrnits as follows

r:,wl Pr,oposeO Amendments Com ments/ Obsenrations

99(2) of
e Constihrtion

This prwislon b bar a fonner
Gorernor ftorn vying for the po6it on

of Senator;

A person b dlsqualifled frorn

being elecEd a member of
Padiament if the Person-
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A p€Gon b disqualified from

being elected a member of a
County lssembV if the

Person-

b(a) lns, at any time

within the fwe years

immedlate[ Preceding
the date of election, held

office as a CountY

Govemor

. Wtl dh^r br te omPletir cf
try mgpirp aountalilitY
pr@ rdtrd Uc

adnirisffiixr and finarrhl

rnanagpnrent aftirs of the

Courny.

o Airns b pra,ent qfiid of

inErcd (real a Petceived).

In this Artide, baning a former

Gwenror ftonr vying for Ee position

of member of @untY Assembf

pro/ides reranatte rcstidin b a/dJ
shrtiqscf onflidcf inErests, f,€r*
ahJse of pcitbn orud.e irfuene.

Baning a former Govemor from

vying for the position of Member of

Parliament aids in curtring the

divegence of Personal and Public

interesG.

Thb sedion dsqualitfies a fonner

Golernor frorn vying fior the paition

of member of CountY AssemUY.

Tte popced lengh dhessPersixt,
r*red b 6 the otrg d Peil:d, the

he1@ dectbn q@orn ETTI, b

rwratle and poportixt# b tIrc

hreat pd bythe lnmeft funrrer

carrty Go,ennrs b te oa:igft role

oftne Co.rtyAssonb[.

2. Atdes 193(2) of
the Coniihrtion

3. Sections 2aQ) of
the Elections Act

Section 25(Z) d
the Eections Act

b(a) in the case of electitcn

to the senate
i. is a County C,oremor; or

ii. has, at any time within the

fve years immediatetY

preceding the date of

election, held office as

a County Governor

A person b disqualified front

being elected a member of a
County Assernbv if the

Person-

b(a) has, at anY time

within the five years

immediately Preceding
Ure date of election, hdd

office as a CountY

Covemor

A person b disqualfied ftom

being elecEd a member of
Parliament if the Persor'

b(a) in the cae of electilm

b the senate
i. is a County Gcvemor; or

ii. has, at any time within the

Ire years immediatef
precedlng $e date of
election, heH office a
a @untyGoenor
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Dated this Tuesday, 12th Day of March 2O24

Twalib Mbarak, MGll, CBS
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INTRODUCTION

l. The lndependent Electoral and Boundaries Commission (IEBC) established under

Article 88 of the Constitution is responsible for the conduct or supervision of

referenda and elections to any elective body or office established by the

conrtitution and any other elections prescribed by an Act of Parliament'

2. The IEBC is a Constitutional Commission established under ChaPter 15 of the

Constitution with particular reference to Article 249 which tets out the objects of

Constitutional Commissions.

3. The general functions of the IEBC and other Commissions are set-out under Article

252(1). However. the specific mandate of the commission is primarily governed by

Article 88(4) of the Constitution and Section 4 of the IEBC Act'

4. The IEBC notes the Bill under reference and makes the following submissions:

General Comments

8. Whereas the constitution of Kenya (Amendment) (No. 2) Bill. 2023 makes

proposals to amend the Constitution and the Elections Act. Thele proposals directly

affect the commission's functions a5 the proposal seeks to review

qualifications/disqualifications of candidates for election'

Specific Comments

9. The IEBC has endeavored to prepare submissions which highlight the relevant legal

framework, implication of the proposed Bill and the consequential impact of the

Bill. ln addition, IEBC has proffered further views including international best

practices on the proposed amendments.

Purpose of the Bill

5. The Bill seeks to amend Article 99(2) and 193(2) of the constitution of Kenya to

bar persons who have served as County Governors from vying for election as

members of Parliament or members of county assembly for the first five years

immediately after serving as county Sovernors'

6. The Bill further proposes to amend Sections 24(2) and 25(2) of the Elections Act

which replicate the above provisions of the Constitution'

7. The IEBC makes the following general comments on the laws that directly affect the

mandate of the Commission.



0 h Bill intends to review provisions of Section 24(2) and 25(2) of the Elections
aking into account emerging reforms and to this we make the following
fic comments on propoials that have an impact on the said Act.

t

An icle 99 (2) Provides for the
disqualifications of
Members of
Parliament

99(2) (ba) (i) and (ii)

ln the case of election to the renate -
i. ls a County Governor or

ii. Has, at any time within five years immediately
preceding the date of election. held office as a

County Governor.

cle 9'I t(2) Provides for
disqua lifications for
Members of the
County Assembly

Article 193(2) (ba) has at any time within five years
immediately preceding the date of election. held office
as a County Governor.

ion 24 (2) Provides for
disqualifications for
Members of the
Parliament

Section (24)(2) (ba) ln the case of election to the senate

ls a County Governor or

Has. at any time within five years immediately
preceding the date of election, held office as a
County Governor

I

,er Ion 25 (2) Provides for
disqualifications for
Members of the
County Assembly

Section (25)(2) (ba) has at any time within five years
immediately preceding the date of election. held office
as a County Governor.

ment of Political Rights in the Kenyan context

analyses, the IEBC notes that the bills propose to amend the Constitution and
Elections Act with the aim of baring persons who have served a, County
ernors from contesting as member5 of Senate and County Assembly.

ndments which fall within the category of Articles 24 and 38 of the
itution

e 24 of the Constitution provides that ",4 right or fundamental freedom in the
f Rights shall not be limited except by law, and then only to the extent that
mitation is reasonable and justifiable in an open and democratic society based

'entontrdtrttt ort tht L'onstitution ol Kenyu (Anetdncnt) (:\o,2) Bill (Senttc Bills No

t

I I

2
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frlmedvork

Neur proposal

lt.

tll



on human dignity, equality and freedom and taking into account all relevant

factors".

13. Article :8 (3)(c) of the constitution provides that every adult citizen has the right.

without unreasonable restriction to be a candidate for public office. or office within

a political party of which the citizen is a member and. if elected. to hold office' This

provision is under the Bill of Rights and its proposed limitations need to be in amity

with the provisions of Article 24 which provides the circumstances and the extent

under the said rights and fundamental freedoms may be limited.

'14. Notably, the applicable exception is that these rights can only be limited by express

provisions of the law and to the extent that the said limitation is reasonable and

justifiable in an open and democratic society. We submit that the said limitations

may not be limited arbitrarily or whimsically.

15. Article 2aQ) of the constitution also provides that the state or a Person seeking to

justify a particular limitation shall demonstrate to the court, Tribunal. or other

authority that the requirements of Article 24 of the Constitution have been satisfied.

This. therefore, confers upon parliament the duty to not only Promote but also

protect the rights and fundamental freedoms espoused in the Bill of Rights.

16. ln addition, Article 73 (2) (a) of the Constitution provides thatl " The guiding

principles of leadership and integrity include selection on the basis of pertonal

integrity, competence and suitability, or election in free and fair elections."

17. lt is our considered view that the intents and purposes of the Memorandum of

Objects and Reason of the Bill that proposes to limit the provisions of Chapter Four,

should in essence consider other available mechanisms within the ethics' integrity.

and electoral legal framework to achieve the desired PurPose which includes to

enhance accountability and deal with conflict of interest of an elective leader. ln

addition. it behoves the affected person in the respective assembly to recuse himself

or herself from presiding over matters arising from the tenure of their previous

office.

18. lt i5 our humble proposal that instead of limiting the rights espoused under Article

38(3)(c) of the Constitution, consideration should be made to expand the existing

legislative frameworks inherent in the Elections Act. Election Offences Act.

Leadership and lntegrity Act and the Ethics and Anti- Corruption Commission Act

to bar convicted office holders in future elections as anticipated under chapter six

read together with Article 99 (2)(h) of the Constitution. lt is an anathema to

constitutional ethos and principles to meet out a blanket punishment of all persons

desirous of contesting election to elective state offices.

1
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elnsure the people's rights are protected. Parliament is equally tasked with the

CQruideratlon of Cate law, lnternatlonal lnstruments and Bett Practlces

It is a settled constitutional principle that a provision intended to limit a

constitutional right should not derogate the core or essential content of the right. It
even Soes further to fortify the importance of the proportionality test by including

n additional safeguard again5t excessive limitation. lndeed, it is argued that limiting
ights degrades human dignity and has the effect of curtailing freedoms. Therefore,
ny limitation of rights ought to be reasonable and proportionate.

e are guided by the Canadian Supreme Court Ruling in R V. David Oakes (1985)

I t,C.R.lO3 which provides two tests: The Oakes test and the proportionality test

hese two tests read together, state that it must be shown that the means chosen to
imit a right must be reasonable and demonstrably justified which implies that the
eanl chosen to achieve the objective must be proportional to the burden on the

ghts of a perron

hq European Convention on Human Rights (ECHR) provides in all its general

imltation clauses, that the mea5ure5 must be necessary in a democratic society and
rtlcle l2 of the ICCPR on freedom of movement emphasizes that limitations must

consistent with the other rights recognized in the present Covenant

imilarly. the African Commission of Human and Peoples Rights contains a general
mltation clause in Article 27 paragraph 2 states thus: "The rights and freedoms of

individual shall be exercised with due regard to the rights of others, collective
urity, morality and common interest."

this regard, proportionality. necessity, the least restrictive alternatives. and
pqropriateness are the main criteria for assessing the limitable scope of limitation
f the rights. all present in Article 24 of the Kenyan Conrtitution. This criterion can

e found in the Sirucata principles on limitation and derogation provisions of the
CPR which observed that the limitations imposed ought not to violate any rights

t stake. They should not conflict with the minimum core rights and that, limitations
ught to reipect the principle of proportionality

he Constitution state5 that a right or fundamental freedom in the Bill of Rights

all not be limited except by law. and such limitation shall reasonable and
stifiable in an open and democratic society. All these requirements are a

lmination of the various guiding principles behind the international human rights

rtruments like the Sirucasa principles referred to above.

lng to the foregoing, it should be noted that the law is the greatest tool available
t

20.

19.

23.

24.

2s.

5



responsibility of ensuring that caution is taken when performing its legislative duties

in order to avoid arbitrarily depriving any citizens of their rights and fundamental

freedoms.

26.Therefore, it ir our humble view that in so far as the limitations aforesaid are

concerned, all Acts of Parliament muit conform to the international standards

during drafting and enactment. This will obviate violations to the applicable

limitations espoused under Article 24.

27.That in the event this bill is enacted. the Commission will be obligated to initiate

amendments to the electoral statutory instruments and other guidelines in the

electoral operational framework.

CONCLUSION

The Commission submits its comments on the draft Bill and urges this Honourable House

to consider the proPosals herein.

ussein Marjan. MBS

ion

6 I IEBC Memorondum on the Constitution o.f Kenyo (lnreulnrent) (l\io,21 Btll (Seturt liill.s :\'o
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Article 99 barring a sitting Sovernor or

a person who has held the position of
governor raises the following concerns:

a) lt is partly repetitive of clause (2)

which already disqualifies State

officers from being members of
Parliament.

b) Disqualifying a former Sovernor
from vying for a seat in the Senate

and 'allowin8' the Person to vie as

a member of the National

Assembly appears to defeat the

object of the Bill as stated in

paragraph three of the

Memorandum of Objects and

Reasons, namelY, the scrutinY and

accountability Process bY the

county assemblY and the Senate

"would have a bearing on the

suitability of the former Sovernor
to hold any other elective

positlon."

c) The proposed amendment aPPears

to conflict with Articles 27

(Equality and freedom from

discrimination) and Article 50 (Fair

hearing)

The proposal to insert a new

paragraph (ba) under Clause (2) of
Article 193 barring a Person who has

held the position of governor from

being elected member of countY

assembly and 'allowing' the person to

vie as a member of the National

Assembly aPPears to defeat the object

of the Bill as stated in paragraph three

of the Memorandum of Objects and

the

Constitution

3-Amendment

of Article 193

of the

Constitution

2

I

other public officer, other

than a member of Parliament,

is disqualified from being

elected a member of

Parliament. Article 260

defines a State office to
include that of the governor.

The debarment is based on

the assumptions that the

scrutiny and accountabilitY

process by the Senate and

county assemblies cannot take

place when the former

governor is a member of the

respective bodies and that the

outcome will necessarilY be

against them.

Article 27 of the Constitution

provides that every Person is

equal before the law and has

the right to equal protection

which includes enjoyment of i

all rights and fundamental

freedoms.

Article 5o(2)(a) provides for
presumption of innocence

until the contrary is proved.

t
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I Reasons, namely, the scrutiny and
accountability process by the county
alsembl y and the Senate "would have

a bearing on the suitability of the
former governor to hold any other
elective position."

The proposed amendment appears to
conflict with Articles 27 (Equality and
freedom from discrimination) and
Article 50 (Fair hearing)

Clauses 4 and 5 of the Bill seek to
amend sections 24 and 25 of the
Elections Act, Cap 7 respectively.
Provisions of this nature would best be
captured in a Schedule to the Bill but
not a5 substantive clauses as proposed.

This will make the Bill neater.4-A
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A. INTRODUCTION

The Kenya National commission on Human Rights (the commission or KNCHR) is a

constitutional commission established under Article 59(1) and chapter 1s of the

Constitution of Kenya and subsequently operationalized through the Kenya National

Commission on Human Rights Act, 2011.1 The KNCHR is mandated to act as the principal

organ of the State in ensuring compliance with obligations under international, and regional

treaties and conventions relating to human rights. Section 8 (a) and (b) of the KNCHR Act,

2011 enjoins thc KNCHR tO promote respect for human rights, develop a culture of human

rights in the Republic, and promote the protecfion and observance of human rights in public

and private institutions. section 8 (j) of the said Act further mandates the KNCHR to perform

such other functions as the Commission may consider necessary for the promoton and

protection of human rights.

ln addition to the functions of the Commission outlined in Article 59 (2) Constitution of Kenya

2010 and section 8 of the Kenya National cornmission on Human Rights Act, 2011 the

commission has additional functions to oversight implementation of the Prevention of

Torture Act2 and also under the Convention on the Rights of Persons with Disabilities as the

national monitoring agency. Regionally, the KNCHR enjoys an Affiliate status with the African

Comrnission on Human and Peoples' Rights and the African Committee of Experts on the

Rights and Welfare of the Child. The Commission is also a member of the Network of African

National Human Rights lnsdtutions (NANHRI), the regional umbrella body that brings

together National Human Rights lnstitutions in Africa. The National commission is accredited

with A status by the Global Alliance of National Human Rights lnsfitutions (GANHRI) for

compliance with the principles relating to the Status of National Human Rights lnstitutions

("The Paris Princioles").

2

I Act No.14 of 2011.
2 Under section 12 of the Prevention of rorture Act' 2017 (Act No' 12 o( 2017); available at

2
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utsuant to the above mandate and upon receipt of a letter dated 23'd February 2024, the

cHR was invited by the office of the clerk of the senate to submit comments on the

sftution of Kenya (Amendment) (No. 2) bill (senate Bills No, s2 of zo23l and makes the

owing submissions.

ENERAT COMMENTS

Commission welcomes the Constitution of Kenya (Amendment) (No. 2) Bill which, by

ring former county Governors from vying for the positions of member of county

mblies and senate within the first five years after serving as county governors, will allow

anY accountability processes related to administration and financial management affairs

in the county to be completed

Constitution at Article 38 entitles every citizen to make political choices. This includes

right of every adult citizen to vote and to vie for public office. This right, however can be

icted on legal, reasonable and jushfiable grounds

cle 185(3)(4) of the Constitution as read together with section 8 of the County

rnments Act,2O72 vest county assemblies with the oversight role over the county

utive committee including the Governor. According to Article 96(3) of the Constitution,

nate among other things "exercises oversight over national revenue allocated to the

OU ty governments". These oversight and related responsibilities over county governments

re urther buttressed under the Public Finance Management Act (section 8) and the senate

ing Orders. Article 229 of the Constitution further stipulates that the Auditor General's

p rts may be submitted to Parliament or the relevant county assembly

he

osi

nd

mmission opines that limiting the right of former Governors from vying for these

oris within the first five years after the end of their terms as Governors is reasonable

3

3.

B.

6.

the

7.

Sta n

sqfiable within the ambit of Article 24 of the Constitution. This is because Senators and



Members of county Assemblies directly oversight Governors, it is possible for Senators or

Members of County Assemblies who were Governors to directly or indirectly influence the

examination of the audit reports submitted by the Auditor General or conduct of

investigations into administration and financial mismanagement during their immediate

te nu re

8. Barring (former) Governors from vying for the oversight positions within the first five years

after the end of their tenure as Governors would:

i. prevent actual conflict of interesu in line with Chapter 5 of the Constitution,

LeadershipandlntegrityAct;PublicofficerEthicsActandotherlaws;

ii. promote democratic and accountable exercise of Power: This is one of the objectives

of devolution. Any inquiry or investigations into the reports or conduct during their

tenure as chief execudves would commence and proceed without undue

interference;

iii. Enhance the separation of powers and checks and balances which are fundamental

principles and objects of our devolved system under Articles 174, 175 of the

Constitution;

iv. promote the national values and principles of the Constitution under Article 10; and

v. promote the values and principles of public service enshrined under Article 232 and

Public Servlce (Values and Principles) Act, 2015

g.ThememorandumofobjectandpurposeoftheBillpromotesotherkey

constitutional provisions including good governance, integrity, transparency and

accountability under Article 10; leadership and integrity under Chapter Six; the values

and principles of public service under Article 232 and public finance under chapter

Twelve.

4
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1

. The commission is however opposed to also subjecting this limitation to posifions for

Members of the National Assembly since they play a minimal role in oversighting

county chief executives.

The commission further notes that similar restrictions have been imposed elsewhere

in law. For instance, for appointment of members of the lndependent Electoral and

Boundaries commission (lEBc), Article 88 (2) of the constitution disqualifies a penon

from appointment as a member of the IEBC if the person has, at anv tilpg-.yvjlhi4_the

precedins five vears, held office, or stood for election as a member of parliament or

of a county assembly; or a member of the governing body of a political party. The

imposition of this requirement for former Governors under the Bill would therefore

not be anything new to Kenya's constitutional and legal framework.

ln view of these arguments therefore, the Commissiorr recommends the enactment

of the Constitution of Kenya (Amendment) (No. 2) bill (Senate Bills No. 52 of 2023).
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OF-F-ICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

o DT]M ON'IHI] N TI'I'UTION OF KEI{YA AMENDMENl

fhe ce of the Director of Public Prosecution received a letter dated z3'd Feb zoz4
tlcf DGAC/DGC/JI-AHRC/zoz4/tt(h) requiring the DPP to submit
corhm tS on the said bill to the clerk of the senate

In exc
Prosec

cise of the powers conferred upon the Office of the Director of Public
tions under Article r57(rr) In exercising the powers conferred by this
, t[re Director of Public Prosecutions shall have regard to the public
t, the interests of the administration of justice and the need to
t and avoid abuse of the legal process. of the Constitution as read

s 6,ro(zb),e7,S8,gg,trr and r93.
stion that arises from the outset is whether Senate can by way of Parliamentary
c (o scek to limit the right of sitting govelnors and those that have served the
f ]the Governor within five (S) years preceding a General Election from
ng for elective seats of the Office of the Senator and Member of County
ly Without violating Article 255 of the Constitution.

opinion, such an amendment can only be undertaken through a popular

Arti
inte

cl
re

preYe

corltes
Asse

Ino

Articl
'Ihe qu
in itiati
Of ficc

r with the provisions of Section 5 of the Office of the Director of Public
tigns Act the Office of the Director of Public Prosecutions hereby advises the
hlough the Clerk ofthe Senate as hereunder: -

'the O
Reaso

c( has subjected the Bill and the accompanying Memorandum of Objects and

in line
t{ scrutiny to establish whether the bill meets the test of the constitutionality
i$-r the Article 255,256 and 257 of the Constitution. We have observed as

an0 ce that the proposed amendments affect a wider array of constitutional
pr nd to wit: -

m

ur
initiati e as provided for under Article 257 of the Constitution of Kenya. The
amend e[rts proposed will affect the fundamental rights of Governors as provided for
under
thc fol

icle z7 of the Constitution which Article gives protection to all citizens in
wlng terms

[r)pvery person is equal before the law and has the right to equal
] protection and equal benefit of the law.
ll

A. INI'RODUCTION

I

13. CONSTITUTIONALITY OF THE BILL

(NO.z) BILL. zozr SENATE BILL NO.sz OF zozr

te

Iil
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(z) Equality includes the full and equal enjoyment of all rights and
fundamental freedoms.

(B) Women and men have the right to gq1ral treatment, including the
'"' ;tght 6 equal opportunitiesln political, economic, cultural and

social spheres.

Ifthe Senate enacts the bill as proposed the bill risks to be struck down on grounds.of

unconstitutionality as it will curtail political rights of Governors as proYided for under

Arti.i" i3t3lt"l oi the Constitution. The article is clear on the rights of every adult

citizen seeking elective seats in following terms: -

(4) Every adult citizen has the right, without unreasonable
restrictions:-
(a)...
(b)...
i"i t" be a candidate for public office, or offi,ce within a political
pLtV 

"f 
*nich the citizen ii a member and, if elected, to hold office.

The fact that Senate has singled out Governors for the intended Constitutional

amendments will attract legal*challenges in that the law seeks to advocate for class

iiscrimination against Gov"ernors whlch does not conform with the provisions of

Articles r.o,z7 and38 of the Constitution.

In particular Article ro(zXa) and (b) provide: -

(z) The national values and principles of governance include --

(a) patriotism, national unlty, sharing and devolution of Power, the
le lana derno u nd rtici a n the o le

(b) human dignitY, esuitu, social justice, inclusiveness, eoualitu.

h an rl ohts. on-discnmrn(I tion and protection of the
marginalised;

A reading of the above provision clearly indicate that the proposed amendments may
-U"r"gu.ala 

as being discriminatory and inconsistent with the rule of law, it also seems

;;;;;ti;g inequalifi against sitting governors intending to seek other elective offices'

Notably, the Bill seems to target only two (z) seats to the exclusion of the following

"m"".'"t it"J political influe"nce thit sitting Governors may seek thus defeating the

.firit of th"" Bill as articulated in the Memorandum of Objects and Reasons.

(a) Office of the President

(b) Deputy President

(c) Speaker of the National Assembly

(d) Speaker ofthe Senate

(e) Member of the National Assembly

(0 Office of the DePutY Governor

(g) cabinet Secretaries (Treasury, Devolution and Internal Security)

i'.r ,t ,' 2 I 3
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(h

(i) S

he Bi

ce of the Attorney General

aker of the County AssemblY

h lghted offices are not exhaustive since the structure of government is largely

to the creation of offices and appointments there to that may defeat the spirit

sion, we note the purposes, Obj ects and Reasons for the bill are noble but
uire to be approached through the popular initiative to avoid a declaration
tional invalidity should any citizens or Public-spirited individuals approach

for the interpretation through public interest Iitigation.

ce of the Director of Public Prosecution, we thank you most sincerely for
the invitation to us to comment on the abovementioned Amendment Bill

rm our availability for further consuItation on the matter should you deemed

ry
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EMORANDUM ON THE CONSTTTUTTON OF KENYA (AMENDMENT)

(NAT|ONAL ASSEMBLY NO. 2 OF 2023)

Mr. Jeremiah Nyegenye, CBS

Clerk of the Senate, Parliament of Kenya.

The County Assemblies Forum

8th MARCH 2024.

CAF Memorandum on the Constitution of lGnya (Amendment) Bil 2023
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REPUBLIC OF KENYA
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DATE:
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" Enhanci ng Cou nty Legislation "



a,E"Lrlllc or lif,i-Y^

w
Ip TNTRODUCTION

L The County Assemblies Forum (CAF) is the coordinating body of the 47 County Assemblies

in Kenya. The primary mandate of cAF is to promote networking and synergy among the

47 County Assemblies, coordinate intergovernmental relationsand enhance Sood practice

in legislative development. Our Mission is to provide effective leadership and coordination

of the 47 County Assemblies and through policy and legislative action, promote a

conducive working environment for all itsmembers. and in that way deliver quality services

to the peoPle.

2, As one of the pillars of the devolved government system, CAF is committed to engage in

processes that lead to the strengthening of the accountability processes in the devolved

system of Covernance and specifically, the oversight mandate of County Assemblies.

2.0. BACKGROUND

2,L, The constitution of Kenya, adopted in 2010, introduced a devolved system of Sovernment

that empowered counties to Sovern themselves independently. This included the

establishment of the position of county Sovernors, who play a pivotal role in the

administration and financial management of their respective counties' Over time' concerns

have emerged regarding the potential conflicts of interest and accountability issues arising

when former county governors seek election to other political offices immediately after

completing their terms.

Z.Z. The primary objective of the Constitution of Kenya (Amendment) (No. 2) Bill. 2023' it to

address these concerns by amending specific articles in the Constitution and corresponding

sections in the Elections Act, No. 24 of 2011. The proposed amendments seek to impose a

temporal restriction on former county governors. prohibitinS them from vying for election

as Members of Parliament or members of county assembly for the first five years immediately

after serving as county Sovernors.

2.3. Key provisions of the Bill include:-

The Amendment of Articles 99 (2) and 193 (2) of the Constitution of Kenya: The Bill proposes

changes to these constitutional articles to explicitly bar individuals who have served as county

governors from contesting elections as Members of Parliament or members of county assembly

for a stipulated period following their tenure.

Page 2 of L7
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nt of sections zq Q) ai:d)t^iilTit'f,U"H[:tions Act. No. 24 of 20u: The Bitt atso

these sections in the Elections Act, ensuring alignment with the proposed

ional changes. These amendmentr are essential to maintain consistency between the

tion and the supporting legislation

ti nale for the Amendment are as follows;-

Former county governors are required to account for their administrative and financial

ecisions during their tenure. Barring them from immediate election to other offices

llows ongoing accountability processes to be concluded, ensuring transparency and

horough scrutiny

iven the direct oversight role of the Senate and county assemblies in scrutinizing audit

ports and holding governors accountable. the Bill aims to prevent potential conflicts of

nterest that could arise if former Sovernors were to sit in these legislative bodies

mmediately after their terms.

Restricting former county Sovernors from vying for elections for a defined period

rovides voters with a reference point to make informed decisions. This ensures that

ccountability processes are completed, allowing voters to assesr the suitability of

andidates for other elective offices.

mendment of Sections 24 (2) and25 (2) ot the Elections Act, No. 24 of 2011: The Bill

lso addresses these sections in the Elections Act, ensuring alignment with the proposed

hanges to the Constitution. These amendments are essential to maintain consistency

tween the Constitution and the supportinS legislation

dheres to Article 256 (l) (b) of the Constitution, which limits the scope of a constitutional

ent bill to consequential amendments arising from the proposed changes. The

nts to sections 24 (2) and 25 (2) of the Elections Act are crucial to align the legislation

amended constitutional provisions
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3.0.

3.1

3.2

6ENERAL COMMENTS.

CAF appreciates Hon. Chimera Mwinzagu and Senate in developing this bill which will seek to strike

a balance between political rights and accountability, ensuring that the transition of former county gwemor to

other elective offices is accompanied by a sufficient temporal 8aP, prcmotinS transparenc/' and avoiding

potential conflicts of interest.

The proposed amendment provides a mechanism to enhance accountability by ensuring that

former county governors are held to scrutiny for their administrative actions during their tenure.

This aligns with the principles of transparency and good Sovernance' contributing to strengthened

oversight mechanitms.

By imposing a five-year restriction on former county Sovernors from vying for other elective

positions. the Bill aims to prevent potential conflicts of interest. This is particularly crucial for

county assemblies, as it allows them to conduct their oversight functions without interference from

individuals who were in leadership roles during the previous term'

3,4. while the justification of the Bill is sound. restrictinS former county Sovernors from contesting

elections for five years. may be perceived as limiting the political rights of individuals who have

served in leadership roles. This could be seen as contradicting Article 38 (3) (c) of the Constitution'

which grants every adult citizen the right to be a candidate for public office without undue

restrictions

3.5. The five-year waiting period before former county Sovernors can seek other elective Positions

may result in delayed representation for communities that view these individuals as potential

leaders. This delay could hinder the democratic process and the right of citizens to choose their

representatives freelY..

3.6. Restricting former county governors from immediate participation in other elective offices may

limit the diversity of political voices and perspectives in the Senate and county assemblies. This

could potentially hinder the democratic process by preventing individuals with valuable

experience from contributing to leSislative debates and decision-making.

3.7. CAF appreciates the opportunity to contribute to this Bill and on the basis of the foregoing

proposes the following amendments:-

Page 4 of 17
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MMARY T PROPOSED NT5

CIAUSE AMENDMENT J USTI FICATION/COMMENT

1

Clause 2, 3 4. 5

All the clauses where they state

"............... immediately

precding the date of
election..... "

Kindly amend for more clarity e.g.

'.........within the last live yean but not

exceeding 12 months before the date of
election............'

The term "immediately

preceding the date of election" is

used in several clauses. While the

intention is clear, specifying the

exact time frame within the five

years could reduce ambiguity.

For instance, stating "within the

last five years but not exceeding

12 months before the date of

election" would provide more

clarity.

2 The whole

Clause I to 5

amendment No Amendment Countries, including Malawi,

Rwanda, South Africa, and

Zambia, share a common legal

framework that bars county

Sovernors or equivalent local

-
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considerinS amendments that

specifically address situations

involving ongoing audit

processei and investigations.

This approach would contribute

to reinforcing transparency.

accountability. and public trust

in the governance of local

government leaders.

Thank you.
Yours sincerely,

@iran
@

HON. PHILEMON K. SABULEI.
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The Clerk of the Senate

te March, 2024

The Constltution of Kenya (Amendment) (No. 2) Bill2023

t
Fr<

Da

RE

F,r o ruhd

a Th
inl ne with Article ll8 of the constitution and standing order number 145(5) of the

standing committee on Justice and Legal Affairs and Human Rights in senate,

5e

(E

ate Standing orders. invited Electoral Law and C,overnance lnstitute for Africa
614) to submit representations/Comments on the Constitutional

(A endment)(No. 2) Bill, (Senate Bills No. 52 of 2023).

o Th Bill seeks to amend Articles 99(2) and 193(2) of the Constirution, and
sequently Sections 24(2) and 25(2) ot the Elections Act. The objective of theco
endment is to bar persons who have served as County Governors from vying
election as Members of Parliament or members of county fusemblies for the

a

fo
fi
M morandum of objects and reasons, the reason for thls amendment is to enhance

flve years immediately after serving as county governors. Accordlng to the

untability and prevent conflict of interest among such leaders ln the decision
m irlg process.

a EI oral Law And Governance lnstitute For Africa (ELGIA), a continental
nlzation, headquartered ln Nairobi. Kenya. working to strengthen and

a

o
co
Af
an

solidate constitutional democracy, good governance, and electoral processes ln
can dialogue. electoral reforms, and advocary. ELGIA works with continental

sub-regional organizationr among them the African union. East African
Co munity (EAC), Southern Africa Development Community (SADC) and
EC wAS. Through this, the institution seeks to strengthen governance and political

itufions through technical assistance. capacity bullding, advocacy, and research.tn

e1l a

To

MEMORANDUM

Electoral Law and C,overnance lnstltute for Afrlca

F



ELGIA

a EL6IA has developed this Memorandum to highlight the main considerations which

will inform the committee on the proposed constitutional amendment. ELGIA

presents on two thematic issues:

A.PoliticalRights:LimitationofFundamentalRightsandFreedoms'

chapter Four of the constltution of Kenya provides for the Bill of Rights. Part one

of the chapter lays out the general provisions relating to the Bill of Rights and Part

two of the chapter outlines the Rights and Fundamental Freedoms. The right to

contest as a member of Parliament and or to contest as a member of county

Assembly is a Constitutional/Political right within the Eill of Rights' Article 38(3)(c)

provides that every adult citizen has the right, wlthout unreasonable restdctlons to

be a candidate for public office or office within a polltlcal party of which the citizen

is a member and lf elected to hold oftice.

ELGIA submits that in amending the proposed constitutional Articles, the Bill in its

content consequentially limits the political rights provided under Article 38 of the

constitution which includes the right to vie or be a candidate for any a public office'

Article 24 ol theconstitution provides for the situations under which the rights and

fundamental freedoms may be limited. Under the Article, the rights can be limited

by law to the extent that the limitation is reasonable and )ustifiable in an open and

democratic society.

The constitution additionally provides that a provlsion limiting a right or

fundamental freedom shall not limit the right or fundamental freedom so far to

derogate from its core or essential content. lt is important to note that Article 24

of the Kenyan constitution was borrowed heavily from the canadian supreme

Court Ruling in R V. David Oakes (1985) I S.C.R.IO3 generally referred to the

.oakes Test'. which generally says that limitation must be justifiable in an open and

democratic society and through a proportionality test'

Article 24(3) of the constltution also provides that the state or a Person seeking to

justify a particular limitation shall demonstrate to the court. Tribunal or other

authority that the requlrements of Article 24 of the constitution have been satisfied'

This is on the basis that the Constitution gives the state and ttate organs including

parliament the duty to promote, fulfil and Protect the rights and fundamental

freedoms in the Billof Rights.

A limitation must be shown to give effect to another constitutional guarantee'

Trivial objective will be rejected. ln the words of woolman s in the South Afrlcan

Jour
and

nal entitled: Ridlng the Push me pull you he says ' Administrative convenience

a

O

a

a

o

the savins of costt not iuttifu the overri'dins of the stitutiona I
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to allowntee. A 'r all if are tt to be trum b efficient
tection to the hurl- rl of thum t have left

ti

roceSt

T e Article further outlines factors to be taken into account in an attempt to limit
th Blll of Rights. These factors include. but not limited to the relation between the

itation and its purpose and whether there are less restrictive means to achieve
purPose.th

A er reading the Memorandum of objects and Reason of this Bill aiming to limit
an restrict the Bill of Right. it is our submission that there are other lesser restrictive
m aru wlthin the electoral law and integrity framework to achieve the purpose

ich includes to enhance accountability and deal with conflict of interest of an
el ctive leader. lt ir a settled principle that the purpose of a limitation fails the test

roportionality if there is the presence of other means to achieve the same ends
h the limitations with or without restricting the rights in a minimal manner

B . f,omparative analysis and International law and lnstruments.
I

I

f{l restriction on Politlcal Rights has been an ongoing debate. Rufus King, oneLa

Th

he American Founding fathers once said ' He who has proved himself to be
t fit for an office ought not to be excluded by the constitution from holding it'
i$ a argument he advanced during debate over the necessity of term limit in

el ive positions

Li itdtion of political rights in a constitutional text has to be consistent with
int rnlational obligations. The lnternational Covenants include the lnternational
c enant on civil and Politlcal Rights (lccPR). Article 5 of this covenant provides

the covenant may not be interpreted as implying for any state. group or personth
to orm any act aimed at the the destruction of any of the protected rights.
A cle 25 of ICCPR on political participation states that there should be no
un earonable restrictions. Most jurlsdlctlons have made reference to these
int rnEtional covenant provisions while developint the limitation clauses.

o t\e basis of consistency with the lnternational obligationr, most jurisdlctions
ha no specific laws restricting and limitlng a perron from runnlng for other offices
aft r rcaching term limits in the current posltlons. ln the United States, canada and
8ri ain there are no specific laws restrlcting and limiting a person from running for
ot r offlces after reaching term limits in the current positions. For instance in the
Un ted States. Mark Robert uuarner the current Senator for Virginia served as the

i

o

a

of

of
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69rh Governor of Virginia from the year 2OO2 to 2005. Upon reaching the

maximum term limit. he ran for the Senate in 2O08'

The 5outh Africa constitution provides a highly sophisticated human rights

architecture and lays out human rights limitation details under Article 36(2) of the

constitution.lt provides that no law may limit any right entrenched in the Bilt of

Rights.

Co n clu sion
oThedraftersoftheConstitutionofKenyaprovidedexPre'sprovisionsfordue

conrideration and framework for limitation of the Bill of Rights and Fundamental

freedom. 50me of the lnternational lnstruments such as the lccPR has also

provided general limitation clauJe. This is for the PurPose of allowing the

enjoyment of such rights with restrictions through legislation'

I

)
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I 5.'Matrix on the Committee's Consideration of the

Stakeholder Subm issions



i

THE SENATE

MATRIX

THE CONSTITUTION OF KENYA (AMENDMENT) (No. 2\B[LL,2023 (SENATE BILLS NO.52 OF 2023)

Stakeholders:

1. Ethics and Anti-Comrption Commission (EACC)
2. Office of the Director of Public Prosecutions (ODPP)
3. Council of Govemors (CoG)
4. The Independent Electoral and Boundaries Commission (IEBC)
5. Electoral Law and Governance Institute for Africa (ELGIA)
6. Office of the Attorney-General & Department of Justice (OAG)
7. The Kenya Law Reform Commission (KLRC)
8. County Assemblies Forum (CAF)
9. Kenya National Commission on Human Rights (KNCHR)

CLAUSF] STAKEHOLDER PROPOSAI, REASONS RESOLU'IION
2 ITACC The stakeholder is in

agreement to the addition of
Clause 2(ba) after Article
99(2)(b) of the Constitution.

This provision to bar a former Governor from vying
for the position of Senator and;
o Will allow for the completion of any ongoing

accountability processes related to administration
and financial management affairs of the County

o Aims to prevent conflict of interest (real or
perceived)

The Committee agrees with
the stakcholder's view.

I

-
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Article 99(2Xh) of the Constitution on the

disqualification of persons from being elected to

Parliament (Senate). The Constitution, therefore,

contemplates guilty with finality before barring

any person from being elected to Parliament or

County Assembly.

The proposed bill seeks to presume culpability of
the said Govemors pending the completion of the

a

a

invcstt trons, which is unconstitutional

The stakeholder opPoses the

addition of Clause 2(ba)
after Article 99(2)(b) of the

Constitution.

OAG

The Bill does not presume

guilt of former governors,

but instead seeks to

promote the values in
Chapter 6 of the

Constitution by eliminating

real or perceived conflict of
interest.

Clause (2Xa) of Article 99 provides that a State

Officer or other public officer, other than a
mcmber of Parliament is disqualified from being

elected a member of Parliament. Article 260

dctrnes a State Office to include that if the

Govemor. The addition of Clause 2(ba) after

Article 99(2Xb) of the Constitution is partly

rcpetitive of Clause (2) which already disqualifies

State Officers from being members of Parliament'

J'he debarment of Governors from other elective

positions is based on the assumption that the

scrutiny and accountability process by the Senate

and County Assemblies cannot take place when

the former Governor is a member of the respective

bodies and that the outcome will necessarily be

against them.

The proposals are against the provisions of Article

a

a

a

o

ISinnocence until thc contr ved

27 of the Constitution.
Anicle 50(2)(a) Provides for presumption of

The stakeholder opposes the

addition of Clause 2(ba)
after Article 99(2)(b) of the

Constitution.

KLRC

The Committee agrees with

the stakeholder's view.
Barring a former Governor from vying for the

position of member
reasonable restrict

of County AssemblY Provides
ion to avoid situations of

aThe stakeholder is ln
agreement wit the addition
of Clause 2(ba) after Article

EACC_)

2

)
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()AG Thc stakeholder opposcs the
it Lls cltion o

KI-RC The stakeholder opposes the
addition of Clause 2(ba)
after Article 193(2)(b) of the
Constitution.

Article 193(2)(b) of the Constitution on the
disqualification ofpersons from being elected as

members of County Assembly. as barring a
person who has held the position of Governor
from being elected member of County Assembly
and 'allowing' the person to vie as a member of
the National Assembly appears to defeat the
object of the Bill as stated in paragraph 3 of the
Memorandum of Objects and reasons, namely, the
scrutiny and accountability process by the County
Assembly and the Senate "would have a bearing
on the suitability of the former Governor to hold
any other elective position".

The amendment contemplates guilt with finality
before barring any person from being elected to
Parliament or County Assembly as it seeks to
make an exception to this position and presume
culpability of the said Governors pending the
completion of the investigations, which is
unconstitutional.
The proposals are against the provisions of Article
27 of the Constitution.
Article 50(2Xa) provides for presumption of

a

a

a

innocence until the con IS roved

The Committee is not in
agreement with the
stakeholder's view. The
proposed limitation is
reasonable and justifiable
as it is limited to the offices
which directly exercise
oversight over county
govemments.

3

o1' thele3(2xb) conllict of intcrcsts, prcvcut abusc of position or
unduc in|uence.-

Constitution.
()

a
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The Committee agrees with
the stakeholder's view.

a former Govemor from lYing for the

position of Member of Parliament aids in curbing the

divergence of personal and public interests.

BarringThe stakeholder is ln
agreement to the addition of
Clause 2(ba) alier Section
24(2)(b) of the Elections
Act.

EACC

The amendment is drafted

in accordance with the

Senate drafting stYle.

This will make the bill neaterThe proposed change to

Section 24(2)(b) of the

Elections Act would be best

captured in a Schedule to the

Bill but not as a substantive

clause as ro scd

KLRC

4

The Committee agrees with
the stakeholder's view.

The proposed length ofthe 5 year election cyc

term, is reasonable and proportionate to the

posed by the immediate former County Govemors to

the oversight role of the County Assembly.

le/one
threat

The stakeholder is ln
agreement to the addition of
Clause 2(ba) alter Section

25(2Xb) of the Elections
Act.

EACC

The amendment is drafted

in accordance with the

Senate drafting style.

This will make the bill neaterThe proposed change to

Section 25(2)(b) of the

Elections Act would be best

captured in a Schedule to the

Bill but not as a substantive
clause as ro oscd

KLRC

5

There's no ambiguity in the

clause. It's intended to
cover all substantive

holders of the gubernatorial

positions.

The term "immediately preceding the date of
election" is used in several clauses. While the

intention is clear, speci$ing the exact time frame

within the 5 years could reduce ambiguity.

aReplace the phrase
" ... immediatelY Preceeding

the date of election..." with

"...within the last five Years
but not exceeding l2 months

before the date of
election... "

CAF2 -) 1.5

The proPosed

amcndment is not one
Senate cannot by way of Parliamentary initiative
seek to limit the right of former Govemors from

oThe stakeholder is oPPosed

to the Bill in its cntiretY as
ODPPMemoran

dum ol

4
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Reasons Constitutional provisions

The proposed amendments can only bea

provided for under Anicle 257 of the
Constitution.
The proposed amendments will affect the
fundamental rights of Governors as provided for
under Article 27(1-3) of the Constitution.
Enacting the Bill curtails the political rights of
Govemors as provided for under Article 38(3)(c).
The fact that Senate has singled out Govemors for
the intended Constitutional amendments does not
conform with the provisions of Articles l0(2Xa &
b),27 and 38 of the Constitution.
The Bill seems to target only 2 seats tot eh
exclusion of the following offices of great
political influence that sitting Governors may
seek thus defeating the spirit of the Bill as
articulated in the Memorandum of Objects and
Reasons.

a) Office of the President
b) Deputy President
c) Speaker of the National Assembly
d) Speaker ofthe Senate
e) Member of National Assembly

0 Office of the Deputy Governor
g) Cabinet Secretary (Treasury, Devolution and

Intemal Security)
h) Office of the Attorney General

a

a

a

a

undertakcn ugh a popular

AssemblS aker ofthe Coun

lnltlatlve AS

5

IIEASONS

E
that rcquires apprilval
through a refbrendum

Ob.jccts

and
thc proposed amendments
allcct a widcr arraY ol'

contcsting lbr clectivc scats of thc Olllcc ol'
Senalor and Members of (irunty Assenrbly
without liolating Articlc 255 ol'the ('onstitution.

be enacted through
parliamentary initiative
as provided for under
Article 256 of the
Constitution.
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The highlighted offices are not exhaustive since

the structure of government is largely available to

the creation of olfices and appointments there to

that ma defeat the irit of the Bill
The proposed amendment

is not one that requires

approval through a

referendum under Article
255 of the Constitution, and

it can be enacted through
parliamentary initiative as

provided for under Article
256 of the Constitution.

The Bill proposes an amendment that requires a

referendum under Article 255 of the Constitution

as it amends certain fundamental provisions of the

Constitution.
The Bill offends Article 38 of the Constitution on

political rights.

The Bill, by limiting Article 38 does not mcet the

threshold for limitation of rights under Article 24

The Bill violates Article 50(2)(a) on presumption

ofinnocence and fair hearing. The Bill speculates

that all current and former Govemors are guilty of
misconduct for which they will be held

accountable before they exercise their

constitutional right to vie for elective office.

The oversight role of the Senate is a collective

responsibility, which negates the justification in
the Bill's Memorandum of Objects and Reasons.

The Bill is incongruent with Article 27 in that it is

selective and discriminatory in its exclusion.

The bill violates Article 73(2)(b) and (c) on

exercising leadership objectively and in public

interest. Senate in this case appears to be

legislating in self-interest in a move to insulate

and/or cushion its members from competition in

the next general election.

The Bill conflicts the decision in Constitutional
Petition No. E005 of 2022; Carolyne Andzazi

& Another v. The IEIIC and Others

a

a

a

a

a

a

a

a

Chilan o

The stakeholder is oPPosed

to the Bill in its entiretY
CoG

)

6
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RESOI,UTION
delivered on 17th June 2022 which dismissed

overnors rom vylng or seats as MPs as there
I ro eon

essentially be over sighting functions they
performed.

Govemors are not immune to accountability
proceedings after the lapse of their term in
accordance with Article 226(5) of the
Constitution.

a

IEBC The proposals in the Bill limit the rights provided
for under Article 38(3) of the Constitution. Such
a limitation to the bill of rights needs to be in
conformity with Article 24 of the Constitution.
The Bill should consider other available
mechanisms within the ethics, integrity, and
electoral legal framework to achieve the desired
purpose to enhance accountability and deal with
conflict of interest of an elective leader.
Instead of limiting the rights espoused under
Article 38(3) of the Constitution, consideration
should be made to expand the existing legislative
frameworks inherent in the E,lections Act,
Election Offences Act, Leadership and Integrity
Act and thc Ethics and Anti-Comrption Act to bar
convicted office holders in future elections as

anticipated under Chapter six read together with
Article 99(2Xh) of the Constitution.
In the event the Bill is enacted. the Commission

ated to initiate amendments to the

o

a

a

will be obli

The right to be a candidate

for public office is not
absolute, and there are

already certain limitations
to the exercise of this right
already provided lor in the
Constitution.

7
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electoral statutory instruments and o

idelines in the electoral o erational framework
ther

The right to be a candidate

for public office is not

absolute, and there are

already certain limitations

to the exercise of this right

already provided for in the

Constitution, and the

proposed limitation is

reasonable and justifiable

as it is limited to the offices

which directly exercise

oversight over county

governments.

The proposals in the Bill are a limitation to Article
38(3)(c).
The Constitution provides that a provision

limiting a right or fundamental freedom shall not

limit the right or fundamental freedom so far to

derogate from its core or essential content.

Article 24(3) of the Constitution provides that the

state or a person seeking to justiff a particular

limitation shall demonstrate to the court, Tribunal

or other authority that the requirements of Article
24 ofthe Constitution have been satisfied.

There are other lesser restrictive means within the

electoral law and integrity framework to achieve

the purpose o[ the Memorandum of Objects and

Reasons of the Bill which includes enhancing

accountability and dealing with conflict of interest

ofan elective leader.

Limitation of political rights in a constitutional

text has to be consistent with international

obligations like Article 25 of ICCPR on political
participation which provides that there should be

no unreasonable restrictions on

a

a

o

a

a

olitical ri hts

ELGIA

The amendment seeks to

deal with conflict of interest

at the legislation and

oversight level. It does not

seek to bar other

institutions from executing

their mandate.

a

a

Having former Govemors in the Senate and the

County Assemblies directly exercising oversight

over County Governments would lead to conflict
of interest and interfere in their decision-making

process.

However. the issue of accountability of those in

charge of county affairs is a multi-institutional
multi-a cn affair involvin otherand a

l ,

8
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arcODPP. These . institutions/agencies
tn pen ent
Assem 1es

CAF Restricting former govemors from contesting
elective positions is a limitation of their political
rights under Article 33(3Xc) of the Constitution
The proposed gap of5yrs proposed may result in
delayed representation for communities that are of
the view that the former govemors as potential
Ieaders in other capacities.
The proposal presumes guilt of the govemors
before being convicted.

a

o

a

KNCHR The Commission welcomes
the proposals in the Bill.

The Commission is however
opposed to subjecting the
limitation to former
Governors to positions for
Members of the National
Assembly since they play a
minimal role in over-

Barring former Counly Governors from vying for
the positions of Members of County Assembly
and Senate will allow for better completion of
accountability processes related to administration
and financial management affairs within the
County.
Article 38 on political rights can be restricted on
legal, reasonable andjustifiable grounds, and the
limitation oI Article 38 is within the ambit of
Article 24 of the Constitution. This is because

Senators and Members of County Assemblies

a

a

directl ossible foroversl ht Governors. It is

IIESOLUl'ION

The right to be a candidatr

for public office is no

absolute, and there ar(

already certain limitationr
to the exercise of this righ
aiready provided for in thr

Constitution, and thr
proposed limitation i:

reasonable and justiliablr
as it is limited to the otfice:
which directly cxcrcist
oversight over count)
governments.

The Committee agrces witl-
the stakeholder's vie ws.

9
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the Auditor General or conduct of investigations

into administration and hnancial mismanagement

during their immediate tenure'

Baniig former Governors from rying for 
-the

"*ttigh, 
positions would prevent actual colfllct

of int"ereit in line with chapter 6 ot the

Corrrtitrrtion, Leadership and Integrity Act; Public

Officer Ethics Act and other laws'

The Bill would promote democratic and

accountable exercise of power without undue

interference.
The Bill will enhance the separation of powers

office, or stood for election

Parliament or of a CountY Assem

of the goveming bodY of a Pol

a

a

a

a

O

p
p

S

r

1m

and checks and balances
the national values andThe Bill will Promote
ion under Article 10 andrinciples of the Constitut

principles of Pubticromote the values and
Articie 232 and theervice enshrined under

d PrinciPles) Act,2015Public Service (Values an

Bill present similarThe proPosals in the
en imposed in law. Forrestrictions that have be

ent of members of the
instance, for the aPPointm

of the ConstituttonIEBC, Article 88(2)
from aPPointment as a

disqualifies a Person
rson has, at anvif the pemember of the IEBC

heldearsfiveecedinthin thetime wi
as a member of
bly; or a member
itical parry. The

for formeruirementition of this reOS

whsemb

audnatl

oesAsunfo oCre Sb tyemro Mo rSeS na
enuinfltndirer0tlc vot direorem S voGwere

edtttll IbSrt uSo byt rethfoo pnth xaml

sighting CountY

executives.

chief
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