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PREFACE
Mr. Speaker Sir,

1' The senate Select committee on the Inquiry into tl.e Affairs of KenyaAirways Limited and its Subsidiaries was established by this krouse onThursdayl8e June, 2015. The mandate and rife of the committee wasfurther extended on Wednesday 3oth September,20lS.

2' The committee was mandated to cond.uct an inquiry taking into account thefollor,ving:
i' The leasireg a,,d buying arrangement of aircrafts since L996;ii' The role of off-shore companies in the investment affairs of the airline;iii' The identity of the shareholders of these off-shore compa,ies a,dtheir relationship with t].e management of I{en5,a Airwa5,s Lirnited.;iv' The employ-ment policies and practices of personnel, includingengirreers, pilots, cabin crew and ground personnel;

v' The reason for delayed and cancelied flights, their frequency and themagnitude of iosses attendant tLrerein; arrdvi. Any other matter that may shed. Iight on tf.e financiar andmarragement crisis currently facing the airiine;

The committee comprised of the follou.ing Senators:-l. Sen. (prof.) Anyang,Nyong,o, M.p. _ Chairperson2. Sen. Mutah.i Kagwe, M.p. _ Vice Chairperson3. Sen. James Orengo, M.p. _ Member4. Serr. Billou, Kerror,v, M.p. _ Member5. Sen. Hassan Omar, M.p. _ Member6. Sen. Mutula Kilonzo Jr, Ivi.p. _Member
7. Sen. Peter Mositet, NI.p. _ MemberB. Sen. Daniel Karaba, M.p. _ Member9. Sen. (Prof.) Wilfred Lesan, NI.p. _ MemberlO. Sen. Naisula Lesuuda, M.p. _ Nlember11. Sen. (Dr_) Agnes Zani, M.p. _ Member12. Sen. Boni Kha-lwale, N{.p. _ Member13. Sen. Stephen Sang, M.p. _ Member
Pursuant to standing orders 187, the Select committee established a sub-committee to analyse d.ocuments and. issues submitted before thecommittee' This sub- committee comprised of the following lVlembers:-1. Sen. James Orengo, M.p. _ Member

2. Sen. Hassan Omar, M.p. _ Member
3. Sen. Mutula I(ilonzo Jr, M.p. _Member
+. Sen. Stephen Sang, M.p. _ Member

6



I UTIVE UM}/iA.RY

. Speaker rxrhen the Governm ent of Kenya privatized I(enya Airways

t996, it dubbed. as the most successful privatization Process in ttre

tr5/'s The coming on board of a strategrc partrrer, I(LM RoYal

1995, and the subsequent listing at the Nairobi Securities
tch Airline era of r.ibrancY,

wieu,ed as the beginning of a new
Subseqr.rentlY,

arerrcy, t making and national Pride in thre carrier

,kies of Africa a;rd beyond' Unfortrrnately' Mr
airline ted ttre s ber

eaker Sir, as I stand krere todaY, tl.e airline, just ttris Novem

year loss of close to KSHS.l2 billion and this follows a

s28 loss for ttre Period ending 31=t March, 2015

Speaker Sir, pursuant to t1.e mandate bestowed upon tkre Select

Inquiry into the Affairs of l(enYa Airr.r,ays and its Subsidiaries,

hras condu cted an in dePth and substantive inquiry on the
e Cornrni

as of during ttre last 5 months

Speaker Sir, in executing its mandate, the Committee r,vas motivated
,I up to its slogan, "the Pride of

the desire to Kenya AirwaYs retain and live
very clear that it acted u,.ithin

AfricaJ'. litre mmittee also r,vistres to make it
the Constitution. Indeed ttre

its mandate espoused in Article 94 and 96 of
y o\ m 29oh shares in

people of ya, tirrough ttreir Government, collectivel
rnust oversight and

th-e com and for that very- reason, this senate
treld a total of 41

protect this st. The Committee, during ttre inqurry'
bmissions from a

meetings ted the l(enYa Air-ways Hub ald received su
we could not

Iarge ilIrn of both individua1s and. corPorate entities' When

individuaLs and entities, we wrote letters with sPecific
meet

could. shed- light on the issr:es at hand
qrrestions s ans-,vers lhat

Mr. Spea sir; among ifre Submissions that were received by ttre

Committee and. that revealed vital information includ'ed ttre Minutes of the

Board of rs, financial statements, confid,enijal management letters

from the lines arrditors and aircraft Purchase and. Leasing Contracts' The

aaaJYzed these and- other documentation a-:ird. submissions and

decipLrere a trail of actions and decisions indicating poor management

tirrre. In tkris regard, thre Committee estab lished a Legal Sub-
practice S

a wlrich carefully interro gated tt.e submissions

7



It is imperative n{r. speaker sir, to note that l(enya Airways may not havedone anything illegal, but our committee can conclusively state that thecurrent situation bedeviling the national airline is a direct result of baddecisions made over tirne by individuaJs given the responsibiJJt5, to steer thecompany' in that regard, the committee is unanirnous that those decisionmakers must be held to account for the sorr5r state of aflairs in which thecornpany norv finds itself in.

Mr' speaker sir, the committee u.as cognizant that even as this inquiryprogressed' various court cases touching on Human resources rnatters inthe organization were still pending in court. The committee ,uvas throughoutthe process guided by our standing order 92 and.the rules of natural justice.

Mr' speaker sir, the committee unearthed among other issues a deliberateattempt by management to force dubitable expansion plans of the ajrlinedespite expert advice against this. The m.rcLr- famed ,Manningu. 10 yearproject r,vas the highright of these schemes. A grand project, Itrr. speakersir' costing the Airline colossal sllrns of money and eventrrally la,ding thecompany into unsustainatrle debt levels and a diminishing market sharebottr localty and abroad. This coupled with a loss inflicting fuel hedgingregime and a shift totvards outsourcing of critical labour had sunk thecompany to lours never rvitnessed before.

Granted, Mr. speaker sii:, that the global environment in the aviationindustry has proved difficult for man5, airtines over the last decad.e, there an-emany examples where sound and imaginative management has rnadecertain airlines to r.veather these storms. This has been achieved byminimizing risks, reducing on operational costs, capitaiizing on effrciencyganns, improving customer satisfaction, mo-r-ivating the r,vorkforce toma:<imize productivity and maintaining sor-rnd profit margins.

Mr' speaker sir, other airlines, faced r,vith grueling competition frorn theguif airlines have kept arloat admirably led by management teams capable ofrising to the occasion.

Obser-r:atior:.s

IWr' speaker sir, the Committee has observed., and this report rvill shour,that l(enya Airways has been misrnanaged and any bailout from thetaxpayer must be preceded by a visible and top level management shakeup.
The committee during its inquiiy observed a m5a-iad of issues which among
these are;

a

8



1 The current p Managing Director and Chief Executive Officer (CEO)'

Mr. Mbuvi gttflze, was the former Chief Operating Officer (COO) of

Kenya for three Years The Committee observed that at the point

of being ited to the Position of COO, Mr. Ngunze was not qua-lified

for tf.at tion as outlined in the KenYa AirwaYs oPerations mamral

(Appendix age 3l- of 118). The Board of l(enYa AinvaYs sr'rbmitted to

the Commi tJ.at it exercised its discretion to r.vaive the requirement for

B-10 years' experience wkrich allou'ed tkre cu.rrent GrouP Director and

Chief tive Officer to be recruited as Chief OPerating Officer before

the appointment to GrouP Managing Director a:r'd Chief

Executirre ffrcer.

I(enya kras severallY received funds in the form of cash bail outs

The most recent of this bai'i out uras arr amount of

a

from the
I(Shs.4.2 approved bY ttre National Assembly in M"y' 2015' It only

Mr. Speaker; Sir,

3. Having g[.r. through the above, the cornmittee obselr,ed that in order to
'r' 

;il;:[.'r-rr"rrt fi.scal crisis in l(en5,a Airways, t]rere ca, only be ttrree

opti.ons f{r KenYa AirwaYs-

follows re that the PrinciPles of Pub lic finance contained at Article

2Ol of Constitution especially tkre prrnclp Ie of openness and

accounta ty rnust be ad-hrered to- Secondly, Article 22s 15) & 22e (6) of

the .tion whictr Provides that the Auditor-Gerteral mag audit and

report on accourtts oi ang entitg that is funded from public fiinds. An

audit re shall conilrrn uLhether or ruot public morLeg has been aPPlied

lawfullg irt an effectiue tuag

(^) issolution of the ComPanY;

Recapitali zatiort of the Company through a rights issue or

bringing on board ad'ditional stakekrolders' or
(b)

I

(c)l Safe of the government's 29oh share'

4 The_ cohmittee observed that I(Q as at 20th November, 2015 had
+' 

""""u]iffi iui"xi.r".y and compa::ry as iead consultants to ensure the

;.;;;tnd of t}.e Companv within the next 18 montLrs'
l

I

Recomrnehdations

Mr. Speali"r Sit, Lrarring observed these very serious issues' the Committee
- | r L:--^ 

- ^^ ^rrrao T{arr qrnot-lr, tnem:,".o*"#* ^ 
plethora of curative measures' I(ey among them:

9
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1' Given the importance of the I(e to the I(e,yan economy, theCommittee recommends that the sharehrolders inject new capitaL intothe airline to facilitate t]-e turnaround of the airrine.
2' The shareholders should provide a financial bailout in form of equityunder the following conditions_

a) A reconstitution of
shareholders,

the Board of Directors by the Major

b) Restructuring and putting i,to place a maragement team withsufficient skilIs and experience in the aviation industry and with a'abilily to turn around and build the company.

c) Hire a new commercial d:rector r,vith proven international
experience to turn around. its ticketing system and ensure proper
accounting of revenue from market sa1es.

But it sltoutd. be ruoted. that irtfttsion of capital can onlg be mad.e uponmeeting the conditions stated. aboue. The contmittee d.oes not
recomrrlerTd an:g bailout tttat is not sufficient to meet the outstanding
comp atLA's oblig ati.ons.

3' The shareholders shoulcl rerrierv and. restructure Board of Directors
cornposition since in the current composition the management team isover represented; this overrepresentation urrdermines the Board.,s
advisory ro1e.

4' The committee further recommends that the new rnanagement team
shouid:

i' Explore arbitralion alternatives r,vith employees ald their unions
with aim of ending the iong standing iitigation.

ii' Appiy prudence in outsourcing of services without cornpromising
tl.e mora-le and efficiency of the existing employees.

iii' Review ttre Joint Venture with I(LM especially on the provisions of
code sharing, revenue management and sales tracking to ensure
equit5, in revenue sharing.

5' The Committee welcomes the Mckinsey initiative and emphasized theimportalce of taking into account t]-is Report, its observations and
i'ecommendations.

10
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CETAPTER oNE: INTRODUCTION

The senate on Thursd-ay 18ft June, 2015 approved a motion moved by sen.(Prof') Anyang'Ny-ongo, M.p.pr."uantto the Senqte sta,ding order No. 48establishing a select commitiee to inquire into the aflairs of kenya Airrvaysand its subsidiaries'^ This report hal bee, ao.r. pursuant to the rnotiontabled in the House of the s".rlt. and adopted for actuarzation.
iVlotion

ffiH:ffifi:;t select co.nmittee to Look into the Arfairs or Kenya

THAT, aware that the Government of I(enya has a 2g.Byo shareholding inKenya Airways Limited thereby being th. irrg."t single shareholder in thecomparly;

coGNrzANT of the fact that I(enya Airr,vays Limited, il-re Nailonal Flagcarrier' has been experiencing tremendous delays a,d cancellation of flights;
awARtr that each delay and/or cancellation has led to grave 1osses to theairline tLrereby q'o::sening the debt burden oitrr. .o.poration;
REaLrzr-NG that the airiine is nor,v in debt to the tune of l{shs18 billion;
FUR'THErI 

'a'i'-LTARE that the current business plan of the airline does not
f:Li: 

take into fuli accou.t necessarJ. measures to turn the company

coNcERNED that the situation, if ieft uncheckel, *.y lead to the collapse
:ilBJ:mpanv anci great loss to the nation, invesiors u.rJ .rr. I(enyan

Now THEREFORE, the senate resolves to establish a select committee toconduct an inquiry into the affairs of i<";;; Airways Limited a,d itssubsidiaries, and report to the Senate u.ithii ttrree months, taking intoaccount the folJowing;_

1) The leasing and buying arrangement of aircrafts since 1996;2) The role of off-shore comproi"s in the investment affairs of trre airline;3) The identily of t}-e sharehoiders of these off-shore companies and theirrelationship r,r.ith the. management of Kenya Airwa5rs Limited;4) The employment polici"" .rid practices oip"i.orrne1, incruding engineers,pilots, cabin crew and ground personnel;
5) The reason for de1a5,ed and cancelled flights, their frequency and themagnitude of iosses attendant therein; ur.j

1'



6) Any other

ouse wittrin

t orving to
complete i

Sen. Mr:.

Methodo

The Corn
executing

2)Inten-oga
3)AnaiYsis
4) Pub1ic

OTING

ow

)

I
2

CTlSTS

T

t)Deiib

ion of

G

llowing

Select
of

Sen.

that may shed. iight on the financial and management

facing th-e airline;

te
q te oll 1 8ttr T.un v, o 1 c resolved to establistr

TI{AT the ena into th
ttee consisting of 1 1

q e11ators to conduct an 1nq.l-llry

Limited d ts Subsidiaries and report back to the
Airway S a1-L 1

months of 1ts estabiishmen L,

1[I
the ttrree month period lapsed on tsth September' 2O15

agnitude of tkre *ort involved the Committee u'as not able

work within the duration;

NEED for more time to car-rlr out a thorough inquiry into this

Senate resolves to renelr the rnandate of ttre
oRE ttre the Commi ttee to

further perio d of two months to enablea
d furitrer resolves tkrat tlre

and report to the Hous a1t

added to tLre member ship of the aelect
SenatorS be

Sang; and
Kilonzo Jnr

pr-rrsr-:.ant to its mandate adopted various methods 1n

i.nqrriry as listed belorv

meeting sessrons;
sessions;

submitted documents; and,

1

Committee



CI-IAPTER T\ffo : BACKGR.O{.]ND

1. Kenya Ainvays Limited was incorporated il Januar1,, lgTT as Kenya,snational flag carrier and was fully ownea;, *. Goveinment. In responseto a long period of gradual dlterioration in financia-l and operatingperforrnance, the Government of l(enya in 1991 appointed a new Board ofDirectors with the main objective tf .o*-ercializing the airline andpreparing it for privatization.

2. rn 1992, a new- management tea:rr rvas appointed to implement a majorrestructuring of.Kenya Airways r,r'hich inter a-lia involved;- the installationof strong finalcial control and budget processes) a red.uction in the fleetand an increase in aircraft utilizalion', a major training io t rrr"ro.*existing organizaliona-l culture to be focused on customer services and areduction in staff through a voluntary 
".,r".*te program.

3' In 1994, the new ,oanage,,ent team made significarrt progress in theairline performarrce by streamlining its operations ald rest..lrcturing itsiinancia-ls a,,d in 199s, the *Lr"g;..rt estabrished a strategicpartnership vrith the I(LM Royal Dutch li.ti.r";
4' In 1995, the Intemational Finance corporation (iFC) - an investment armof the worlcl Bank successfully advised. and guided the Government ofI(enya on the privatization of iienya airt"ays. After selling 26 percent ofthe airline to a strategic partner, the frequency or trre airliJe,s flights grewby 61 percent in six years. The sale *=" .o*pleted jrr December 1gg5and the Initiar public offering (ipo) rvas under.taken in April 1996.
5' The Government pr-ivatized Kenya Airways with the foilowing three-fold.objectives-

(i) To ensure the continued. operation of I(eny-a Airwa},s as ttre country,sNational Airline;
(ii) To tralsfer the bulk of orvnership of the airline to the p,ivate sector;and;
(iii) To aLlor'v the airline to buiid. 

^on 
its improved operating performa,cea,d profitability with support from the piivate sector.

6' The Initial Public offering (IPo) of the company's shares rvas tLre biggestshare offering in l(enya,s histov at the time and w.as oversubscribed by82 per cent' This floatation on the Nairobi Securities Exchange (NSE)resulted in the government of Kenya ceasing to be the major shareLrolderin the company reducing its hoidlng to 23 per cent r,vhile KLivI becamethe major shareholder with 26 per cent shares.

7' IOM Royal Dutch Airiines purchased 26 percent of the equity and theI(enya Government throi,rgh Lhe National i."o"rry received over US$70million from the sa-le. over 11s,000 Kenyans were able to buy 22 percent

14



in the airline (tLre vast majority bought th1 3luivalent 
of

O worth). t<enyan-nt'at"i'f instil:tions bought 12 percent'

financial investors 14 percent' and employees of ttre airline
of the share
about US$2
1n
acquired 3

*..]'
787
the

t.

Tkre compr.[io., of privati zattort of Kenya Airways coupled wittr strong

managemenlt and partnerskrip *,iit tcitvt, led the Airline back to the

profrtabilitylpatfr- ffr" .oop.i.tior. betrx,een tfr.e two airlines was geared

towards po6ling of their =t ..rgti-J trre.euy achieving econornies of sca-le

throughstr]arirrgresollrces,combiningroutenet.,r'orks,alrdassessing
new markels in'Sub-Satraran Africa. The success of this joint venture led

tothedouplingof.passengertrafficarrd.Cargobetr,r,,eenlgg5and2oo3
and a boosf to tourrsm'

I

LggT "igJrrr.a 
the beginning of t}: - .*"*agement's 

signilicant

commitmef,.t to grow its fleet-ia it 2o01the to*p',,y contimred its

investments in fleet renewal ;;;r-; three Boeing 767-300 and two

Boeing T31-TOO. The comprrry-rf"o Jrd.rea three Boeing 767 -4OOERX

(which =up""q"nUy cf'angea-to ZZZ-2OO ER) and trn'o Boeing 737-7OO

which maiked tf'" gl"a'at iritfrarawal of the Airbus A310 fleet'

l

1 -^^-^ ^ r'rll olnhal air-iine partner of the Sky
11. In 2O 1lO, l(enya Airr'vays became a full globatl airline p"ta:'
"'r..lil?d;" Jiior-,... .lor',.g"id" I."N. having been an associate part*er

since 2097.
i

l^- - ---r ^r i{-a n losition, the Board of Kenya

'r'fi*Hi P:#:5"i.'""1'J";ffi*Tli::"r'*. ('iojest MTu,insu\ rhe

managerfr.rra hr-* since .*U"it"a on tl-:-e implementation of thre first live

year Plai-r.

2A12, I(enya Ainvays offered a Right Issue *l"]iti-':"^
549 new shares at Kshs' 14 each that was estimated to rarse

tely Kshs . 20 -68 billion'

10. In and 2OO5 l(enYa Airtr.ays r:ndertoo k a successful cross listing

in the U da SecuritY Exchange (USE) and ttre Dar-es-Salaam Secur1'ty

Exckran (DSB) resPectivelY'

13. In
L,477,L o

d

74 Reasonb for this rigkrts isslre were-
i

i. To [="1"t in funding the pre-delivery PaYm ent (PDP) to aircraft
of nine (9) Boeing

ufacturers in connectiorr with the acquisition

Drearnliner AircraJts ar-ld aircrafts for which

1

company had Placed;

ten (1O) Embraer 190



ii' To assist in funding tt" pre-delivery palnnent (pDp) to aircraftmanufacturers in connection with the a"cquisition of other aircrafts forwhich the company may in future piace ord.rs; and,iii' To fina,ce .I(Q's capiiat expenditure requirements related to theadditionar aircraft a,d equipment such ." h*g".s and- "rg-.".15' The GoI{, hraving applied for its full entitlement of new shares, resultedto the increase of its shareholding to 2g.Bao/o from the previous 23%o,whereas I(LM subscribed for its fulI entitlement of ner,v shares, itsapplication was sca-led back such that it was allotted 2Bo million shares,this altered its sharehoiding in Ke fr-om 26.oovo to 26.73%o.

1"6' In March 2o1,!, KQ.was a profitable comparry since it had declared a Ksh.5 billion profit and r,vas in a solid financial state. rn 2aL2, ttre profitdeclined to Ksh' 2 billion. in the Financial years ending March 2o13 and2014 I(Q declared a loss of l(sh. 1o.B billion and l{sh. 4.8 billionrespective15..

L7' rn 2015, I(Q declared a loss of I(shs. 25 Billion and this was attributedto various factors key among th_em being losses 
^.".rr.rg from fuelhedging, Ebola epidemic in west Africa, thrJat from terrorism, expansionof ro,tes and ambitious expa,sion pran (proj ect Matuingu).

1B' I(enya Airu'ays Group Limited is composed of Iienya Ainvays Limited andother subsidiaries/related .orrrp..ri.s including: I(enya Airfreight
f,ffi::T- 

Limited, JamboJet Li-rnited and AfriJan cargo Handiing

19' I(enya Airways Limited holds a 4\.23Yo equity interest in precision Airservices Limited (a Tanzarian based company) with a code share on thei-oute between Nairobi and Dar es Sa_laam.
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(10.ooa.m.)
of KQ documents

'lo
ao. 23 /9 /2O1s Deloitte & Touche

Books of
Financial

diAu ted I(enya Ainvays (KQ)
Accounts for the

2004-207019. 2s /e /2o7s Price
Coopers

Waterhouse

the March 201l-March
2014

tedAudi the Kenya Airways
Books of(I(Q) tsAccoun fi:om

20 24 /9 /2O7s KPMG Audited Kenya Airways (KQ)
Annual Report and
Financial Statemen tS for the

2015ended 3 1"t Ivlarch27 L / 10 /2o1s Kenya Airways
arrd Ma_nagement

Board Coniirmation
Chairma_rr to

by the
the Committee

of. Receipt of excerpts of
Minutes from Kenya Airways
Management forConsideralion by the
Committee22 B/ 70 /2o1s PilotsI(enya Airlines Tabling of Documents before

eth)? 10/1r/2OLs KLM President with theDeliberations
Committeeo4 24 / L1 /2ots It4ckinsey and Company with theDeliberalions
Committee
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Union (AAWU)

Allied workers Union Ms. PerPetua

th was admini ste::ed- She informed

agreement with l(enYa Air-waYs (1(Q) from 2006-
AAWU had recognition tion Workers Union (KAwu) was
2OL4 until ther Union, I(enya Avia

ment in an effort to undermine
registered the suPPort of I(Q manage

er contested and is a matter
AAWU.
before

registration of I(AWU tvas hor'r'ev

b)

Retrenc t/RedundancY

d- to laY off its r'vorldorce claiming that it had
a) ln the 2011, KQ planne

could not sustain the high wage bill
a blo rvorkforce and therefore

basing their decision on KQ's
AAWU tested ttre planned 1aY6ff

D1.ea1n" urLriCh proposed ttie
,ent grorn'ttr p,lan "Mawingu

essence mearrt more workforce
of more alrcraJts and tlrus in

ald 4fi SePtember 2OL2, I(Q martagem ent laid off

b) 1"t August
in the categorY of cabin crew and airPort ground

447 rvorkers
out in a brutal and inLr-umane manner On

staff process was carried
s \ ,as nr-rllifiedbv the Industrial Court

3'd D 2OL2, tLre Proces
wittrout justification and Proce

citirtg it -l,as substantivelY
of emPloYment'

wrong to unfair termination

Li:nited aPPealed against t}-e ruling of the Indurs
c) KenYa Aimrays

to secure a staY order agalns t the ruling By the tim
Court managed

atter was before the SuPreme Co-urt Judges'
sion, the m

I

of su
tLre intervention of the National AssemblY in 2Ol2 on the ma

Avia

ofThe
Mponjir,va
the

the stand
as follolvs;

t_B



However, Ke management stated that I(e was a private company thatwas not subject to scrutiny or oversight b5ipunll"'irrltitrtions aiJvet rqhad received a bail out from the cover,meni of r..ry. in 1996.
Hiring oi Foreign V/orkers

i(enya Airways has been invor'ed in ttre hiring of foreigners fromThaitand, Ghana and camerooll to r,r,,ork mainly as flight attenda,ts from2005 and AAWU stated that such action *r-" rr-ot fair since these workersbring no exception-a-r vajue/ 
"r.11". Th" f;;.iC workers oniy serve toballoon the wage bili and reduce the moral. orTrr. unionisable staff sincethe law does not.allor.v them to join t,-e locar ;;i;r.. when redundancies

il:,,:"trrTj}:I the comp".rv, k."yans lose jobs as more foreigners are

Aircraft Leasing Contracts

In 2o11, Kenya Ain'ays embarked on project Mauttng-t, a, ambitious 10yea-r expansion plan which invor'ed the ;p.;;; up of neur rou.tes andacquisition of new aircrafts. Ke did ,r"t ai.".t5l buy aircrafts from themanufacturer but through intermediaries k io*., as Samburu a,dAmboseli in Cayman Island.
The deals entered. into were questionable- The intermediaries were toprovide with loan guarantees to acquire aircrafts ancl 1ease them over toKenya Airr'va1's- These contracts *,".L chiefly .."forr"ioie for the rapid and
fil'J#: 

deterioration of the revenue a,d cairital accourrt" ol Kenya

Other Pertinent Issues

&

The management claimed that KQ owned JamboJet but AAwu beuevedthat JamboJet is not rooo6 oq,ned by Ke. eawu believes that theproblerns of Ke revol'e arouncl the agieemlniLd op".ations of cDL,Insight lr'Ianageme.nt 
-compa,,y, JamboJet, samburu and Ambosericompanies. AAWU is of the opinion that the p.obl.** facing I(e are as aresult of deliberate mism.rr"g.*.rrt so that tt. .o*pany is taken over ata throv,, a\ ray price by interested parties.

I{en5ra_ Airlines Filots,A.ssociation (KAtpA)

captain Ronald K. Karauri the secretary Genera-l KALpA took to ttrestand and an oath r.vas administered. He informed the committee asfollows;

Flight Acquisition

a) That I(Q management had acquired aircrafts that \vere not suitable forthe African routes. An example was the acquisition of twenty six

20



b)

Embraer
aircrafts
tlat ttris

afts, fifteen of r.vhich are alr,vays on stand.by. The Embraer

a capacity of ninely passengers but experts have stated

"fa.; 
corilfortabty Larry only sixty five passengers'

ncerned as to the orvnershiP of the 777 -2OO and 777 -3OO '
KALPA was

hiad PreviouslY inforrned the Pilots that these aircraJts were
as the arr

KQ. The Pilots krorvever susPected that ttrese \ Iere on lease
fully owned t sustainable, hence the phrnge of I(Q
and tkre Ie costs were no

Procureme t Pi'ocesses

KALPA sus tkrat tkrere was a possibility of frarrd,lent procurement

t].e company, t'vhlch encouraged overpricing of goods
processes

, beyond Prevailing market rates
and

Cornpetiti n from othe:: Aislines

Prior to
However
baggage
addressed
to tlee o

Frequent Cancellation of Flights

ttee was informed that the management of I(Q had lost tkre

The
the members of staff The said staff were not u.ilJing to steP in

goodwill
rvkr.ile off of 'unforeseen circumstances and hence

uty, to assi-st in case
t cancellation of flights

the for d-eIays and freqrren

Fuel He ng

r,r,as informed that fuel hedging \,vas a cornmon Practrce
The ttee

Hor,vever,'t-here was apossibilitY that I(Q had
within airline inclustry

rv-h.ich maY have been disadvantageous,
hedged
depend

a long duration,
price of fuel during the hedging Period

on the stabilit)' of the

The ConcePt

of sharing Profits though KALPA was
I(Q and I(LM had. an MOU, in terms

TheY Presented that under normal
not to ttle terms of the MOU

e on hub con-ceP t wb.ere I(Q would
tances two airlines \^rould agre

routes from Africa to Amsterdam
flvp S d-estined to EuroPean

stinations while KLM w-ould flY
flies them to their hnal de to Nairobiand

the African routes from various destinations
p1:'lng

them to their f,rnal destination.
and K would flY

fleu' to most African routes
{'t eo was informed that KLM

Th,e C
u..r'j* oo t1-:.is opportunitY u,hile I(a flew to minimal EuL\J pean rou

2



(Amsterdam, paris and London) from Nairobi. The prevaiiillgcrrcumstances deny I(Q the opportunity to share profits with I*M.
Misi-nanagement at Kenya Ainvays

a) KALPA presented. 
-ft"t, despite the. chalenges Kenya Airu,ays faced itremained a valuable nationa-i asset in terms""l:"! creation, btosting thenational image ancl-providing other;il;il." i., the aviation sector. Amajor shortfa-Il in Kenya eii.vays rvas due to inadequate expertise a,dexperience in management of tne .-u.uor, 

""-.,o.. The rnanagement hasbeen making a series of uncafculated ae.i"io.," that are detrimental tothe organization, case in poi1t, disposing the Boein g T7T _ 2oo whileoil:er airlines are making pi-otits usirlg the-"ari.e aircraft;
b) The committee was informed that the manage,,ent of I(enya Airways hasadopted an adversarial relationship inith iis employees witJr a bias oftaking a[ matters to court instead of consutting and reac]ring a,,amicabre solution. Kenya Ainvays had severally been engaged in un_procedural sacking of empioyees under various gr-rises r,vhict i-s not goodfor the business; and that i(er.ya Ainvays pilots are r,viLling to improveproductivity if only ttie schedules/rosters'arJ aorr. in rine *#r, i*provingthe amount of hours a pilot is supposed to fly;
c) The eight pilots who rx'ere retired by I(enya Airrn,ays were still receivingtheir full salaries Five other pilots trr"t *-".. i.*irr.a by I(enya Ai^nays tooperate the TB7 dream liners in Gatu,,ick, London \Irere also on fu1l sa1aq,though they yet t: be engaged. The fivg prr.[ r,vill have to be retrainedsince the period that theSiw?re 

-supposed to operate tLre aircrafts lapsed.
HJfl f,."':ffi:nded 

that for i(a t; rerurn iJ- p.ofitability, trr. rouor..i.,g

i) A complete overhaul of the board of Directors:

ii) A complete overhaul and change of senioi: management;

iii) A forensic audit of the company to uncover mismanagement in thecompany;

iv) The immediate stoppage of hiring of foreign i,vorkers in the company;
v) Formulation of a coherent strateglz to revive the company; and.
vi) The Government to give Iie financial support.
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a)

rtta by CaPtain Sharma

He informed

That tre had

Committee that:-

\\ras
Resources
letter
early
the Colle
early re
between th
to consult

refused to rescind this d.ecision aiongside those of seven
Kenya retired on simiLar circrrmstances and as a resttLt,
ottrer Pil wlro r,t'ere

embers to r,vitkrdraw the goodvv-ill- KenYa AirwaYs
KALPA its m

ttre same matter and goi orders directing I(ALPA
frled a in court on

at ttre time of submission the case
members reinstate the goodwill -

terpretatio n of clause 34(b)' EarlY
was at ttre industrial court awaiting rn

a redundancy exercise r,vittrout
retirernent rvas just a d.ecoY for affecting

d rvorkers. Two out of tkr-e ten
package to the affecte

ersonal Petitions forpaylng
were reinstated after Presenting P e otherpilots

opporfunitY that- wasn 't girren fairlY to all th
CO1151 AII

eight Pilo
t pay cuts rvitkr

t}-e I(Q management asked KALPA to acceP
*^. ="att to bec) At one

of ttre B Pilots being reinstated., a move that
pilots drrringttre Possr

Tkre company krowever conljnued hiring other
intirnid

making the earlY etirernent exercise llnreasonable. On
tirne, r that tlreY kradtkr-e

the management wrote to KALPA stating
18th , 2015,

ent for the 8 affected Pilots but this offer rvas

secured ternative emPloYm
offer. Ttre retired- Pilots had not received

never lved uP r'r.ittr a written
tribution. This treatment was

ariy b ts excePt their Provident fund con
distress and is willing to

unfair d had carrsed him and his farnilY, great
are paid their severarl-ce

set11e issue as long as he and the ottrer Pilots

package and alL the other due benefits

Cai:in
rvor]ue

Csew Eranch of Aviation and Airport Serviees

rs Union

to the stand' and an oat}. r'vas administered' He

Mr. Julius Cliacha took
inform{d the Committee as foIlor.vs;
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Industrial Court p.uling by justice James Rika

a) The case was on the restructuring, redundancy and retrenchmentprocess that was carried out ty kQ between lst August and 4.*rSeptember 2012, and tf:.e court ruled.;_

i) that the process was substaltively wi'rf.out jr-rstification, andprocedr-rrally r,r-rong, amounting to ,rrfu1. termination of empl0.rment;
ii) Reinstatement of at1 the affect ed 447 unionisable empioyees rvithout1o ss of seniorit5r, continuit5,-, benefi ts andlriviteges;

iii) Payment of salaries of the employees should be done as far back asSeptember 2Ol2 and,

iv) A11 the employees were directed to report to work the next day atB.0O am;

b) However, KQ went back to the Industrial court ald at ttre same time tothe court of Appeal to chaLlenge the ruling. Jristice Monica Mbaru on itresa-rne day granted a post-dated sta5, ordEr dated 13e December, 2013.Despite the union's protests, the stay orders were enforced based onsection 35 (c) of the IndustriaL Court procedures r,vhich deal withbankruptcy.

Natior-ral Assembly R.eport - Novemb err ZALZ

a) Hon' John Mututho brought a petition on the red.undancy exercise at
fffI3,_"trlvavs 

and the follorving recommenoations *".;;e;pied by the

i) That the redundancy exercise be nullilied and ttre a{rected employeesto be reinstated r,r"ith full benelits unconditionally and r.vittrout anyvictimization,

ii) That the offices abolished should not be fil1ed through outsourcingas this negates the principle of redundancy,

iii) That the government shouid urgently forrnulate policies to regulateboth labour outsourcing and .o.rl..il.rg, -

iv) Investigations on the foreign'uvorkers'permits should be done andrelevant authorities shourd ensure I(en5ln,s rights ,r. uprr.ta,
v) work permits for jobs that have available and suffrcient skiils locallyshould not be issued,
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vi) KQ should have regard for its worker's Constitutional

Collective Bargalnrng Agreemen t th.at was signed

between alrline and l(enYa Aviation and Allied Workers Union,

entshrould.stopd.iscriminatingitsstaffonthe

rights ttre

vii) That
basis

managem
of and health status and

should

In the said

viii)That
and

tion into the mismanagement, cormPtion, negligence

sexual harassment ix,ithin the airlines management

e done

, it was observed tl.at there was sr:'fficient notice glven

for retren tl redrrndancY exerclse. However, it was a notice of

intention a-11 stake'h-olders and thus an invitation for tkrem to consult

Ttrere sho td have been a second notice to ttre sPecific individuaLs

aJfected SO they could have taken necessary actions itrat w-ould not

leave them able

Cabin Issues
The cabin crew from India at the time of retrenchrnent/ redundancY

exerclse never affected despite the fact that theY did no t Lrave r,vork

permi.ts Airu'ays also recnr.ited 36 crer'r's from India a month after

and redundancY exercrse was done KQ further
flae

a tbrird Party to: shrortlist, recruit, conduct medical check-uP
contr

Tkris r,.lras at a higtrer cost t}.an it rn ould have cost

and train
KQ to do

ftkre recruits'
ilt thernseives 1oca11Y

Thailand- for cabin crew

b) It was for I(Q 1n I(enYa l,vas conducted

with the on o[ a high wage bill. The 11ew employees urould actrrallYafter the enchment

cost m tkran tkre cabin cre\{r from l(enYa. I(Q also Prornoted nern'

em to ttre same Positions ttrat theY had declared redrrndant. The

cabin cr tl-at I(Q rn'as emPIoying were under class D of ttre foreign

rvorker's permits. Among tl.e reqrrirements is an annua] fee of Kshs

to Put uP a job advert.tn
and redundancY exerclse

C.B.A
There

gistratiorr

^ 
Collective Bargaining Agreement (CBA) betrxreen KenYa

Lirnited' and AAWU, but I(Q rvent against it bY cutting d.own s

on ds of a high wage bili

2



Abinitio Saga

a) This was a scheme to con Kenyans ix,ho aspired to be trained as pilots.An advert was placed in the Daily Nation\.*"p.per on L2rrL/2ool:*we urgently . lequire piiot trainees. For more Detaits contacto72l435s82". A Mr. Timothy Ngu:. tvt*.rr" lapplicant) made a personarstaternent with names of the peopie who were invohred. in the recruitmentsuch as Mr-. steve Francis, tkre Manager and coordinator of rravairTraining Institute.

b) The statement indicated that those who would be shortlisted rnouldundergo training in south Africa to pursue the course and the cornpanywould cater for all the expenses, with each student being offered a salaryof Ksh' 15o'ooo during the traini.g. upon 
"u...ssfui completion of thetraining, the trainees would- 

-automaticarly become I(e pilots with astarting salary of l(sh 600, ooo. The staterient further indicated that to
B:Jf:::::::, 

one \ ras required to pay Ksh 1,0oo, ooo to a specified

c) The deal appeared suspiciou" 1ld the appticant opted to report ttrematter to the tl.en cEo (Mr. Titus Naii,ni), cID arrd Ke securitydepartment and there was a voice record.i.rg oitrr. conversations that wasleft r,vith tkre cID. The matter r]r'as stilI pending with the ciD andManagement of I(enya Ainvays at time of p.esentation.

Guidelines i* Dealing rvith Red*ndaney and Retrenchment
The process \'vas r-rnfair and did not folloi.v the set or-rt guidelines in ttrelabour larvs and employment Act, the irnportarrt process points were notobserved or executed. staffs were informed via text messages whilst on
*yly '11 

foreign lands and 'uvere askecl to still perform their tasks on theflights back to i(enya. This was a great oversight in terms of risk and theBotswana case was given as a,, example, where a clisgruntled emproyeestole and crashed the plane.

May ily and Other Documeats to Support Delays

The committee was informed that l(enya Airw-ays deiayed or cancelled anumber of flights due to crew constraints and yet the flights \ rere fuilybooked leading to massive losses. I(Q rvould compensate passengers fora.y ca,celiation of flights with full board. accommodadon at a 5 starhotel and iater fly the p.""".rg.rs to their destinations. There were out ofcourt setflements of cases against I{e for damages caused by the delays.
Job Advert in Thailand for cabin crerv Fositions
As Kenyans were being retrenched. on grounds of redundancy, I(e washiring foreigners for the same jobs thiougr, a broker (3.d party) at ahigher cost accruing from the processing .ia p.5ooent of work permits,medical examination fees and upkeep. I '
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G

staffers
'ate en

issrres
since mern
r,r,ilfror:-t
about ttre s

C.E.o's N tter
2013, tLre C E.O admitted that

In a news
there was
nelv cre\Irs

dated 19e September'
tions desPite having emploYed 7O

shortage of crew (139) Post
to obtain a staY order to aPPeal

this whilst KQ was frghting cabin crews who r'vere

against 44 emploYee s. Out of tkre 447, 1-5O w-ere

highlY d, exPer iencecl and trained'

5Y-}(YL AirwaYs Emtrraer
indicated that KYP (5Y) .,vas tkre only

N{r stated that KQ had
in 2010 However, a further search on

Embraer craft that KQ bor:ght
anotLrer Embraer in 2010 Reg

revea-1ed thrat I(Q had bougltt
from 2006' It uras bouglrtairlines

No. 5Y- It was formerlY operated by Finair
a second hand and tkre

but records showed that it tvas
as a rrew

ture in I(Q 's lists of aircrafts
aircraft not fea

Flight 5 I!v-/ -767

t 5Y I(1Y - 767 that rnras allegedlY flown to Rome (ItalY)

The r of fligtr
1 without insrtrance resulting to tkre laf ing off of the

on 25th F' brua:Y 2O1 tella, CaPtain Paul Mrvangr ar-:.d

O1:eratrng Ofhcer
r of OPerations'

Mr. Bram S
then
tkre Dir

ar:!. Eoard- of Directors and Managem ent of KQ
4. ch
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Performance of the Airline arrd Cornpetitiveness
a) operationar routine in terms of maximum flying hours for pilots andcabin crew are stated in iaw and are adrrerea to. Ke a,d KLM have ajoint venture agreement on hubs; u,hich has its adva'tages anddisadvantages' The airline had incr-rirecl to.""" for a whiLe but this wasnot unique to I(e as arr airline.

b) The past ten years have been extremel5, difiicult for ttre airline industryand has seen the collapse of many Africa, national carriers because ofvarious problems such as disrupted tourism due to travel advisories,insecurity, geopolitical problems and the r,veak African currencies. Theremaining national tttii..* hav-e- to grapple with financiaL difficultiesoften needing bail outs. Airrines iritv .;rr.j;y their governments benefitfrom protective lar,vs that allow them to thrive-. A good example of this isthe Ethiopian Airlines, as the government has ensured. it remains avirtr,ral monopoly at home.

c) The cEo further informed the cornmittee that l(e,s competitiveness hadrnostll' been affected by;- travel advisori..,lr.r.""tructirre development atJKIA, as passengers rvould prefer to transit through a, airport withexcel-lent infrastructure; and 'GuIf 
carriers have the same target marketas I(Q and in fact currently, Emirates is the largest carrier in Africa-

I(Q's Ivliiestones

The Management informed- the committee that it hacl many achievementsincluding;- operating in fift5, 1q,6 (52) couni.i.", employed 600 crew inforeign countrie-s. tl"l ia Jperates in, a member 
- of th. Sky Tearn,undergone the eigh*r (Bth) IATA operalionat sarety Audit (IosA), ongoingground se^rices auclit, has the youngest (less than three years old) fleetin Africa' has cocle shares in. nineteJr trbi .ountrres, acquisition of theBoeing 787 Dreamliners in2074, acquisitio' of t.rl d*ur""." (ERJ_190)in 2oL2' leading African Airiine in'Business class infrastructure andservice; and hosted the lst ever Aviation workshop in r..uruary 2015,which dre$'' a 9 point agenda to guide the common vision of d"evelopingthe aviation sector rn l(enya.

Fleet.F'inancing and Acquisition

a) Prior to privatization, KQ had 
-acquired planes using a different modelgiven that the company w-as loo%o 

-cor< 
o"^"4 ard the Nation.i rreasurS.guaranteed the purchase" ,,,g upon deliveryi I(e r,vouid *"r..-pa5rrnentsto the finaflcers. This method w-as used to'acquire the Airbus A 310 in1986' KQ would then take title to the aircraft upon delivery on thestrength of the government guarantee;

b) After the privatization of the airline, it w-as necessary for the Board andManagement to put in place alternativ. *.urlg.ments to finance aircraft

28



d)

.l.,'1
e.g{

Leaseback, u,here I(Q ieases an aircraft over an agreed Period of
f) Sale

12 rrears. under a-n oPerating lease This haPPens in the absence
time

for hnancing costs and related exPenses;
of suffi cash to cater

s)

The airline
Operating
scenario,
aircraft at
to
number
lease due
residual
the saLe
company
cash flow

300,
price
United
PEFCO

e) In cases f^*.r. an aircraft is required. for a short tirne, I(Q acqr-rires s,ch

throrrgkr.|cirarter,wetlease(airlinegetsan'aircrafti,i.ittrCrewtodoa
certain j$U) or operating f"^=.lurrJ!Zfe^ ana Leaseback, r'vhere I(Q leases

an aircrhft o,ti an ^g'"ta-'pttioa 
of time e'g' 12 'years' 

under an

.roeratinL lease' This happ""='in the absence oisufficient cash to cater

for f,rnanEing costs and related expenses'

tit1e,
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documentation, but would hold a 2nd priority charge over the aircraft.The Bil1 of sale (log book of an aircrafi) is norma_lry in the borrower,s namefor tlee loal period.

?['fl:r#il"v' acquired the following airci-aJts during t:.e yeajrs of

Registration No.

5Y-
<\.r B
5Y-

MSN

28746
28747
29088

Lessor /Borrorver
SPV
Simba Finalce Lrd
S1mba Finance Ltd

Year of
rtfanufacture
7997
1997

Aircraft

8737-300
8737-300

5Y-
sY-KQU

29750
3368 1

e1mbd Finance Ltd
a imba Finan Ltd
Ndotru Finance Ltd

i998
1999
20a+

8737-300F
8737-300F
Dryry-

200ER'ssY-KQS 33683 Nyati Finance Ltd 2005 8777-
200ER'ssY-KQT 33682 Kifalr Finance Ltd 2005 8777-
200R's5Y_I{{Z

5Y-FFA
5Y_FFB
5Y-FFC
5Y-FFD
5Y-FFE
5Y-FFF
5Y-FF'G
5Y-FFH
5Y-FFJ

36121

19000s62
19000572
19000577
19000579
19000586
19000594
r9000s99
190006 19
19000633

Chui Finalce Ltd

Samburu Ltd
Samburu Ltd
Saneburu Ltd
Sarnburu Lrd
Samburu Ltd
Samburu Ltd
Samburu Ltd
Samburu Ltd
Samburu Ltd

2007

2072
2012
)o1 C

2072
20L2
2012
20 13
20 13
2013

8777-
200R,s
8190
E190
tr190
El90
Er90
El90
8190
8190
i]1905Y-FFI(

5Y_KZA
5Y-KZB
5Y-KZC
5Y-KZD
5Y-KZE
5Y-KZF
5Y_KZX

19000642
35510
3551L
36040
36041
36042
36043
42497

Samburu Ltd
Tsavo Finance Ltd
Tsavo Finalce Ltd
Tsavo Finance Ltd
TsaTIO Fin Ltdicr t

Tsavo Finan Ltd
Tsavo Finance Ltd
Tsavo Fina_r-rce Ltd

20 13
2074
2014
2014
2014
2074
2014
2074

trr90
B7B7-8
B7B7-B
B7a7-B
87a7-B
8787-B
B787-B
87B7-300

Rehsons ior use
Berrnuda

of SPV's from Caribtrean,s Cayman Island and

a) SPV's rnay be formecl in many jurisdictions, but the caribbean,s ca5,.rnalIsland and Bermuda have orli tir. y".r" gu.irr.a r"-rorr with lenders. Forinstance the iegal talent avaiiabll in in. caymal island a Britishoverseas Territory ra,ks amol1g the best in the world, mlirairg ,oanyattorneys who u'ere educated oi harre practiced in the united I(ingdom.For sophisticated asset financing transactions, conducting business in
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b

1rI New York or London The
C I d 1S a kin to doing buSlN.CSS

sland certainlYa)Enan
stabililY of the Cayman i 1S

po litical economlc aPV ,S Th Cayman lega1
alin to oratrons wishing to sponsor oftenappe C'b corp

ta1 off their baLance slreets
S comp anies to r'a1S CAp1

clai.ms ofStruCtures b insulated from
at lower
potential

CO and Sp\/ acti,VIties may

tors

Cayman I is a preferred location for rnany lend-ers as it t.as severa-l

rvorld class
Law firms, structures that are easy to arrange Fees for setting uP

modest and tLre 1egai and regulator5' framework is
the SPV's
extremelY

generaJlY
is minimal in this jurisdiction and

ble. Red taPe
SPV's generallY tal<es less tkran 24 hours

of setting uP of
st. In esserlce, comPanies from al] over the

ald the r costs are mode
a friendlY and advantageous Place to do

u'orld f,rnd
business.

the CaYmans are

rrligtrt tions

uras informed that th-e several factors have PiaYed to the
The ttee OTP) (TimelY arrival artd
decr of I(Q's On Time Performa:rce

Tkrese factors are;-
leading to frequent disruPtions/ de1a5'5

tions regardingdepartrrre)
of goodrvill from pilots , follou.ing frailed negotia

Wrtfrdr tof pilots wl'lo flew- Boerng 777 atrcrafts,
ttre t CBA and retiremen

plax to 18h1 plarr to a-ilor,v for the
Rrrnu'ay owrr from 24tr

ptions, Air tr-affic control issLtes,
upgr of JKIA, WIP interr-u

Teckrnical glitclres; and Adverse weather'

odrvill bY the Pilots nearlY criPPled the airline and
b) The with rn al of go

cancellations and delaYs that cost the airline over
has led numerotls

the end of MaY 2015 not to mention ttre
Kshs. 5 million bY

ction in h'ust bY the travelling Public'
inconven ence and redll

a

Outsourprng

That Ainvays had indeed engaged in outsourcing under three

broad



b) service outsourcing whereby certain amount of handling service isoutsourced to other providers. Such ".rri"." include ."uir, .i.aning andhandling of passengers with reduced *oUiiiay. These services a_recurrently outsourced to companies ril<e rradlr,vinds or Eurocraft. This isa \rery comrnon practice in the airline irrau"ir:, since these seryices areusuarly labour intensive which .equires *i.i..i.rg a certain volume ofhandling before breaking e.ren ar.,.d

c) Portage Ser-vices, also kno'u, as manpower by the hour. This is ana'rrangement ttrat enables KQ 
-to obtain bort.s. services for the loadingand off loading of baggage and cargo ua""a on de.rrand and payment isagreed on per hour uasis wittr the piovid..=- it 5 ari-angem...,.i u1o*s I(eto make use of operational support for a definite period e.g 3 hourswithout having thJresour.. rrrobiiized for the w-hole duration of a shift. Itis an efficient r'vay of handling the peak ,."o.,r.. requirernent over a very

;:;Jrt#H3';,$1:urs' KQ has contracted rradewinds and Eurocraft to

Kenya Ainvays Sutrsidia_ry Cornpanies

a) The committee w-as informed that I(e had the following subsidiaries:i. African Cargo Handling Limited;
ri. Jambo Jet Lirniteci (forirerl5, flamingo Airline);iii. I(enya Airf::eight Handling Limited; LO,iv. I(encargo Airlines International Limited.

b) The first three listed subsidiaries are profitable and aII of them have apreserrce of the Board ald Manageme,t of i(enya Airways on their boardsu'ith a mix of external members as rvell. It rn as. not_ed that l(enya Airwayssold a 49% stake of Kenya Airfreight HanJii.rg Limited io a strategicinvestor but retained a Jontrolting sr% stake. I(encargo is currentlS.dormant br-rt could be recalled to ser-iri." ir- trr. event that its servicesr'vhere required an. The N{anagement 
-- 

defended trr"- 
-sunsidiary

a-rrangement and the presence of its Board and Management members onthe Board of the Subsidiary compa.ri." 
".rJ claimed that it was aninternational best practice world over.

Kenya Ainvays Business Arrangement with KLIIE

a) The committee was informed that International airlines have entered intovarious commercial agreements in order to ierive benefits from eachother's networks ancr-passenger/cargo. t(enya Airway (I{e) underwent acommercia-lization a,d privatization f.o".." i, rgqo attracting a strategicpartner in I{LM Royal Dutch Airiines to uecome Africa,s frrJ priva tizedflag carrier. KLM acquired 26yo of Ke,s issued share capital and theparties simuitaneously entered into a shareholders, agreernent, whichprovided among other things that the cor..rr*"nt of Kenya will remain akey shareholder of the airliie;

1a
J.L



b) n 1997, the artnerskriP was extended to a Joint Venture ('JV) oPeration

n the Nairobi route. The route was initia-11Y operated 3

weekll' KLM and I(Q launched u'ith 3 weekl5'flights These have

grown 14 flights rveeklY . In November, 1998 i(Q and KLM entered

into a code
netu'ork in

agreemen t tkrat covered varroLl's points rn boifr carrlers

and EuroP e. In 2OO8l 2009 KQ operation of Nai.robi -

Paris rvas d to t}.e Joint Verrture and the flights have grown from 3
Nairobi hub to

weeklY to 6 rveeklY flights. The focus on a'

its footPrrn t in Africa ancl
strategY ailowed KQ to grorv

East bY releasrng previouslY inefficientlY utiU-zed
far

Amsterdam
the Middle

an routes. Tkris subsequently enabled ner'v investrnents

in fleet to b made based on more Profitable operatiorrs over time;assets on

a)

KQ Co

of nrrm
AII
giving
with carriers;

other airiines and a]

their networks]b) KQ within

33



ald the committee noted that Precision Air of Tanzania is one suchairline that Ke had a cod.e_ share .g.."*..rt co'ering the routes ofNB./DAR/NF., NBo / zNzlNBo 
"ra-iieoiiRo/NBo rio;r", KQ hada 4l.23yo stake in the company.

Fuel Hedging

a) Fuel hedging is a risk maltagement tool that is applied in organizationsw-here cost amd revenue elements are subject to high price volatiiity andwas practiced the w-orrd over. I(enya Ai^;;;; aaopi.a fuel hlaging as apolicy given that the fuei biil accoLrnted for 
-3svo 

of the operating costs ofthe airline. Tlre Airlines policy on fuel hedging a_l1ows for up to Bozo of
:ffii# 

the first tz rnonths rolting and st%o-for the r..*i-rz months

b) In line with. the policy, the managernent had used different hedginginstruments including cau options; 
-p"rra 

ofrons, three and four r,vay corlarinstruments- Every ionth,'a.p.oai.r; ;;;;.re the hedge and marketprices are, Ke pays and receives sorne mon.ey frot t,-e hedgeco,nterparts and that during the last finan.ir: y.*,"tr.. ,urr*e reporteda fuel hedgi,g loss of r.z Lffion but saiJ that they actuarly had a.
;XJs,*i JilT: J'" l?"1 :i:i ?1,,?* "uil'- o r their r;"i ;;;;in g p ori cv

Ffui-nan ltesource issues

a) Kenya Air-wa}'5 (I(Q) had 4ooo employees across its network, 60o of thisbeing foreign staff 
'recruitect 

from ,r.tio.rJiti.s or I(e destinations. The
}?H:ti}a]so 

seconded 61 staff members to other 
"orrri.-i."Jo work as

b) In 2072, I(en5'61 Airr.r,ays realized that there was a 10t of wastage ofresources and had resolved to cut dor,r.rr the number of staff to match theinternationally recognized standard.s in ,*-r" categories of employment.The ma,agement roiled out a plan for .rot rriu.y retirement but only 15ostaif opted for this option. The managem.rri ,rr...fore rationarized thecriteria set out in different departm"ents- for purposes of increasedefhcienc5., and retrenched 45O staff.

c) The management r'vas categoricai that the retrenchment process did nottarget union members oi expectant mothers. The Group Huma,Resource Manager dispelled fears that there was nepotism in recruitrnentof staff, as the recruitment criterion was cieartv set ollt on the company,swebsite where applications were ..".irrJ-o-.r-rirr" through the i-recruitportal and various verification stages had been set i, the process andstated that the a*egations of ne.oi"* *.y have arisen 
"" hi" daughterr'vho foilowed the due process had been .."irrit"a as a pilot;

-iJA



A'u Kerrya had art opera tions manual that d.etaiied the quali{ications

of the Chief tive Off,rcer (CEO)/ Accountable Officer as stiPulated in
Execu

and Administration) Regulations,
the Civil (Air Op erator Certifrcatio n

2013.The tion of the Chief OPerating Offi.cer (COO) felI vacarrt in

November, 14 rxrhen the substantive holder was appointed to the Position

of GrouP Director and CEO of KenYa AirwaYs- Ttre caldidates

presented tJ:e Board b5' Price Waterhouse CooPers (PwC) were found to

be and Lhe Position was re-advertised' On l't August, 2015,

ihe Board ointed Mr- Yves Guibert, tJle former Gror:nds Sewices Director,

to the Po of Chief OPerations Offcer'

con

a)

b)

a.)

Collective

KQ has
airline
(KALPA)
through

Marclr 20
on-going;
of

others
has



c) KQ management had invited a-11 ttre ten pilots rarho were to be retired toindividua-i meetings with the Director HR; D;;;"tor Flight operations andthe head of Emp1o5'ee Relations to inform them on the decision that hadbeen taken to retire them according to the cga. Ar the ten pilots wereaccorded the- same opportunity to;..";;1 p.."o.r"r circumstance thatthey would like considit.d beftre th.y r".r"-is"u.a wit]. letters of earlyretirement' oniy two pilots responded. and one of thern disputed therecords on his date of r-etirement stating that he was tw-o years youngerthan indicated and presented 
"*.o.rr" affidavits to trrai errect. Kemanagement had targeted for- retirement pilols who r,vould retire in thenext three yea-rs. The other pilot stated fir"t- rr. rv-as d.ue to retire at age65 in nine months ancl thereiore requested to be aliowed to work until hisretirement age' The other eight.pilois saicL trrlf n.eaed time to consult onwhat action to take and co.isulied IGLPA ,',i tt...fore their retirementr,vas upheld until such time that_Ke manag.*".t r,vould resolve the issueof their retirement through Ii{LPA. It is"those di.scussions that led torvithdraw-al of good'r,vili anJ court case thereafter;

d) The issue of disagreernent betw-een I(e management and KALpA is theguaranteed 1ay over allowance where xarpa wanted it retained in thecBA i'vhich is payabre even when rr, .*ptoy.. ao." not tr-avel, whereasI(Q management r,r,anted the a-liowance to be paid only to thoseemployees who travelled. As a .rule of the thumb,, thl numb.. or pilots isdetermined by the number of aircraft" *J it reqi-rires betw-een 4-6months for a pilot to be trained to operate ;;fly a new- aircraft.
Outsourcing of Labour

I(Q operates a training centre carled ,,The pricie centre,,, which is open toa-11 and the cost of trainiirg cabin cre\ r at the p.la. centre is caierea for bythe trainees thems-elves. Ke advertised fo, outsourcing of labour andcareer Directjons r-imited lboi-1 won the tender. Ke entered into anagreement r,vitI. cDL and one of the reasons for ortJor..*j of iabourtt'as to get flexibility of employme.nt durilg low an6 peak seasons. pilotsa:rd engineers^ are emptoyeA directl5, Ui i<q and therefore are notoutsottrced' i(Q has around fourteen 1i+1 io."igr.'uvorkers rvho have validKenyan work permits. Most of the foreign .."*I"orrtracted bl, Ke operateoutside Ken5'a;

5 Kenya Aviation Workers Union (KA!V_U)

The Secretary- Generar, Kenya Aviation workers union (KAwu) Mr. MossNdiema informed the committee ftrat KAwu was registered in 2012 afterthe fal, of Aviation ancl Arlied workers Union ancl has recognitionagreements rvith I(Q and other different organizations in the aviationsector such as Kenya Air-ports Authority, i<"riy"--civii Aviation Authority,Tradeu,inds aviation 
""r.ri.." and Si*"*pt.t Kenya. The currentmembership of I(Awu is about 2,000 ,.ro o.rty o.r" urrion with a simpie
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majoritY be recog ruzed. to sign a Collective Bargaining Agreement

(CBA) with employer.

General informed the Committee on the following issues
The Se
bedeviling Airways Limited;-

Leasing an Buying of Aircrafts

Project airned at fleet expanslon and modernization and KQ

conceived tbTr )929, it r.r,ould run a fleet of over 100 modern aircraits

AircraJts very expenslve acqulsitions ald tl.us I(Q could not aPProach

Boeing i1y. Therefore, KQ used lease purchasing (througLr offshore

companies) and leasing. There are ullarrswered questi ons regarding the

of Kenya AirwaYs rvith thre offshore companies in the

of the aircrafts 1n the narrre of SPecial PurPose Vehicles
acquisition

- Amboseli, Tr,r'iga, Masai Mara, Samburu and Simba that are
(SPVs) like

Ca5rman Isiandsbased in

Recmitn:- nt at KenYa lr-ir-rvaYs

The re tment Process starts with internal ad-vertisement of vacant

posts 
. 
trrq

rntervtervs
job. While

then external, if the right candidate is not found- OPen

are condr-rcted and. tLre most successful candidate is given the

this applies to rnost Po sitions in IiQ, 'ukre same cart't be said

about pilolts,
of KQ Pilbts

althougkr fl),ing school is quite d.emanditg, thre cornPositiorr

has alwaYs raised susPicion as most of them trace their

backgrould to sorne

i) The ]Chairtnan

of the prominent families in l(enYa. For examPle

of I(ALPA who is a pilot has a son wl.o is a pilot at

ii)
iii)
ir)
v)

KQ,
The Secretary General of I(ALPA- u'ife is a pilot at IiQ

Rtd cpt Josh has 2 sons as Pilots in KQ
who is a PilotDir Human Resource has a daughter
sorr and a daughr-ter both

director of flight operations has a
firedp at KQ and had a son jn lann'who r,vas

I(ALPA $ad raised issu
r:ilots wt[itst emPloYing
,t* *arl!' other familie

es that the Director Human Resource rx'as firing
b)

his daughter. Going bY the examPles given, ther e

s in other sections u'ho are ernPloYed bY KQ and

I(AWU elier.es that the daugh.ter of Director HR is qualified and w-as

hired petitivelY

Freque of DeiaYed and Cancelled Fiights

frequencY of delaYed and canceiled flights r,vas d.ue to crew
a) The

ts and oPerations at i(Q v,,hich can be attribu ted, 3O% to iack of
constrr
pilots'
flights

odwiil; who are requlred to work from their daYs off to cover

have called in sick at the iast minute ancl thus led to deiaYs
v Airways has a shortage of

and times cancelations of flights' i(enYa
J/



pilots and can't manage the roster. There have been delays in the signingof th'e collective Bargaining Agreement anJ other issues with I(ALPAleading to strained relationlrrip r,vith I(e 
-*..ru.g"*ent. 

Negotiations forcBA between KALpA a.d I(e management are stiil ongoing a,d pilotshave been reluctant to work Jn tt .ir E"y" off and wit].draw- tireir goodwillsaying that they wilr not be available for duties auring their off days;
b) shortage of engineers due to mass exod.us, earlier 2015, to other well_paying airli*es such as eatar and Emirates'which have b;; conauctingrecruitments in Nairobi over a period of tirne and are offering competitivepackages in comparison to I(Q. Therefore aircrafts taJ<e longer to be fixedand released for operation". iho""_ *".r.]"s .i *q are demo valiTsflwhenthey realize that their former colleague" I..,o.king in other airrines aremaking more than double what-i(e i offering ana are pla,ning to exit.Lack of spare parts pool i. I(enya a""fii3 l{enya airways being ashareholder of the same. It takes time to sJek and ship these parts fromoversees when ai.crafts are under mairrtenance and miscoilnections,change of reservations, costly hotel accommoclation and aamag" toloyalty of customers who are repeatedly d.isappointed..

Outsourcing

KQ has outsourced the services of companies sr-rch as InsightManagement, Eurocraft and career Direcdlns Limited u,hom theycaution that their employees should ,r"t lorrr^ any trade union. Theoutsourcing drive providect cheap labour larter ine retrenchment exerciseof 2012) in respect to a-11 servicJs.this led t" p;;. service standards andlorx, morale that affected productivity.

Recruitment of Cabin Cre-ws

a) There are 2 categories of cabin crews at i(e, those employed by I(e andthose by (cDL) They perform .the ".*.-'jobs but are remunerateddifferently r,vith those- eiplo5,66 by I(e .rrri*g a gross salary of I(sh.15o,o0o per month r.vherea" iho".-.rrpioy"J iy.cDl earn a gross salary-of Ksh. 4s,ooo. Ke tras empioyed atrolt 
-sgo 

cabin cre\\r, while cDL hasemployed about 4oo cabin cre\^,s and 30o customer ;;. agents.Horvever' KQ provides uniform and equipment to a1l staff incii-rding thoseunder the payroll of CDL;

b) By ttre time of si-rbmission, I(e r,r,as not employing directly, with theexception of pilots and ma:ragement. Any vacarrcy is nula throughoutsottrci,g rvhere i(Q wjll train a perso, .i.a trr.r, release them to waitfor cDL to ad'vertise for ttre p-ositions. Employees of ttre outsourcedcompanies are denied the benefit of due pr-o."*" in disciplinary cases,rvhereas KQ staff have the due process *rat is estabhshed; and this hasmade some cabin crew very desperate and there are unconfirmed storiesthat some crew have had tt engage in illega1 or socia-i evils to make ends

a c)
JO



o6 issue of drug trafficking automatically comes in and the

condition is

Wage Bil1 at

bill at I(Q is shared between the Pilots and management
7Oo/o of tl:,e

) whereas the rest of the emPloyees (3,000) share
(about 1,O emploYees

ttre redundancies/ retrenchment took Place, it
3Oo/o when i.e tlle managemerr t and ttre
affected t}.e emploYees in the 307o bracket'

were not affected and there
pilots who k a lion's share of the wage bill

tLre KQ Pilots and
is a b of a consPiracy existing betrveen

against the rest of the emPloYees

Public ng and. ReceiPt of lrlemorarrdum

informed that tkrere \\'as a crlsrs at KQ since 2OO9 '
The ttee was

reached. intolerable 1evels- Sorne mernbers of tkre

but in 2O1 the cnsrs
ttre intended government bailou t of KQ and hence

public opposed to
should be sold out to the Public and in a free

tLre accrr:. I(Q debt
rnarket v

s of the Public were agalnst a decision bY the management
Some ber

of increasrng capital becarrse the Process of
to offer a ts issue as way

flarved. I(Q has not paid, dividend since tf.e
floating rights issue was

d tleat I(Q misrepresen ted facts
the rights issi:e in 2O!2 an

issuance
floating of the rights issueduring

Remun
milliorr
was all
p
ir 2Ot2,
and rvas
involved

Since 2
more or
that
lJoaro
shares
risks
have

b

">.-)

bit detrumanizing'



allowed to own the company so as to get the goodw,i to work for thecompany' This approach has been done i.. c.r*r,, airlines.
KQ used crealive accounting during the process of floating rights issueand was concerned on the tlaining ir piloi" aL Ke and recornmended foran independent audit of Iie.

The KQ management ensured the registr-ation of Kenya Aviation workersUnion (ItAwu) in order to weaken th; Aviaii;r, a'.a A[ied workers union(AA\'vu). KQ and AAwu had tw-o corlective e*g"rrrirrg Agreernents (cBAs)one running from 2oo}-2o1o and another r.rr-,.?li.rg from 2olo_2o12. Thecurrent cBA that rtlns from 2074-2070 tu"" rregotiated by l(enya Aviationworkers union- (KAwu) but has no increm".r.i i., basic salaries. KAwuwas being used by KQ management to reduce tree terms negotiated byAA\{/u and gave a,, example of layover urto"raoc. that has now been
ffiff$,and 

the Employees at Ke were coerced to join IGwu against

AAwu had agree{ wit}r Ke management that since the company wasfacing financiar difficultiesl a,1 uiuld t"t. 
" pay cut, but the Kemanager',ent did not implement the agreement out insteaa pro"".aed toretrench its employees' AAV/U had als"o .".o**.nded a recluction of thenum ber of rnanagers at IiQ in a, effort to cut costs but that was nothonoured' I(Q registered. 

" i:ge r,r.ith the Mirustry of Labour u.ithout theconsent of the employees ancl rxrhen some of the employees raised ala:rnon the matter, they were sacked.

7. Kenya Civil Aviation Authorit5r (KCAA)

Mr' Samuel Poghisio the chairman of the Kenya civ-il Aviation Authority(KCAA) took to the stand and an oath was adm-i'istered. He informed theCommittee that;

Certification Status

The Airline holds a current air operator certificate (Aoc) *HICH ALLowsKenya Airways to specified comirercial air transport operations and alsodemonstrates the technical competence to op.."t" aircrafts and relatedoperations. I(enya Airways a-iso hords 
" .ri.Lrri a current Air ser'iceLicense (ASL) w-hich auihorize" ilr" airline to operate passengers a,dcargo services urithin l(enya a:rd the rest of the world.

Surveillance of l"renya Airways Operations

Given the airline's current fi,ancial situation, the Authority,s audit teamshail pay utmost attention to any potential safet5r gaps (operations,maintenance and training) that mayu.l"" .1u. io fossible u.ra"Jru.rding.
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B. Financial Consultant _ Dr. Martin OdipoDr' Martin odipo is a Financial consultant and a 1ecturer at theuniversit5r of Nairobi and had provided financial consr.rita,cy for theAviation and Allied workers union jAAwuiln a .ourt case invorving theretrenchment of Ke workers in iotz. ue rraa been i,viied to grreevidence pursuant to the provisions of Artici. rzs of the constitution.
a) He had analysecl the declarecl frnaflcia-l records of KQ for 2006-200g andnoted that in 2009, I(Q incur.1l 

" huge 10ss which was given as thereason for retrenching workers- The reason for the loss in 2oo9 was dueto fuel hedging and was not occasioned bv . bloated r,vorkforce. prior tofuel hedging, I(e had not made a 
'oss- 

and therefore he couid notunderstand wh5', the d.ecisio, to hedge fuel was made in the first placeonlv to resurt in losses. The principie of *agi.rg is thaf ;;;.y is kept
l}l?rjT.ftf,iB' 

that is hedging to cushion itself a[ainst n.,"t,r.,irg pric-s

b) He had advised that the use of current and quick ralios to determine thefinanciar statu.s r,vould not give the accurate position of the company,s{inalcial position and had questioned the rationale by I(e managementof retrenching 1oca1 workers and employing ior.ig., r,r,orkers to ltre samepositions at arou,d the same time; 
Jrur=rr vvurKe{s tc

c) The problerns- facing I(Q are mainly as a result of mismanagement of ttrecompany arisi,g fi'om poor relations with the Lmployees and. purchase oftoo many aircrajts in 2OO9 r.vhen tLre comp^rl. aiA ,.tt f."r. tf,. mo.r.y topurchase them and sustain its operation". ro 2077 / 2072 finarr"ia1 year,auditors of I(Q g""." th9 company a ciean bill of its financial status. withthe huge loses deciarecl in 2014 and 2015, 
-o1..o.,I,.c1 

I(sh. 25.7 bilfion itcould onry mear: that the books of accounts of I{e w-ere manipurated;
d) He did not understand hou' an international financial institution wouldbe wiuing to extend a loarr of Ksh. 20 billion - oq when it had deciared aloss of Ksh. 25 billion and the same could be seen as a ploy to force asale of I(enya Airways at a cheaper price. If Ke rvas declarea hsoi...nt, ordefaulted on repa]rment of the expected loan ir r*n. 20 billion, then thelenders urould take over the compa_ny cheapry. The Government shourdensure that the baiiout it plans to ofier KQ shoulcl be given as a soft loanw'ith repa}'rnents at minimal interest ratis 

-and 
not Jharerroia*g. If Ke

ffi:J:":"JHtt r'vith its operations, then it wourd have to change itl

9. cabinet secretary Ministr-5r of Labour, social secuiity and ser_vices
Ivlrs' Rachel ornamo the Ag. cabinet secretary Ministry of Labour, socialsecurit5' and services toolito the stal.d and'an oath was adrninistered.He informed the Committee that;
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The matter retrenchment/ redundancY of workers at l(enYa AirwaYs rs

before the preme Court (Petition No. 4 of 2015) and that serrenteen (17)

valid Ciass ' work permits have currentlY been issued in resPect of foreign

nationals

DisPutes b n KA-LPA and Management of l(errya Ainvays Limited'
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The N{inis.,l' has formulated guideLines and regulatio,s for privateemploSurent agencie-s tkrough it is yet to originate a specific policy on ttre out_sourcing of iabor'u" Hou'evel, the issue tri u. ."rsidered ^." 
tr..-^rrriinistrydevelops a comprehensive pou.y on iauou, 

^ 
migration and foreignemplo;rment' At pi-esent no coinplaints t.r. u".., referred to the Ministryby Kenya Airu,ays employee= ..giairg ru.g. al"p-Jiu.".

Registration of Labour Unions

The Aviatio. and Airport Services workers Union (aAwu), has not beendissolved and remains a regist..ea trade ,rriorr.-irr. Kenya A,iation workersUnion (KAWU) applied gol .egislration in u."o.Jurr.e r,vith the relevantprovisions contained in Labor-rr Relations e.,, iooz. After the Registrar ofTrade unions was satisfied that it met the conditions required by the Act,the trade union ":-.. dury registered. I(enya ei.*.y" employees have aconslitutional right to join aoylaainion of their choice.

The matrix beion, indicates the pending cases involving i(enya Airways
Xffi:..a.trS,,,,li,iJ.ro,oyees 

as at ir.g.zo-1s ..,J ao." not include matters

Recmitmeat Agencies
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E&LC
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IES e to the claim1522 of 20i5
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tary 3fiinistry of Transport and Infrastructure'
10. et Se

.James took to ttre stand and an oath w-as administered' He

ormed the ommittee that;

a) 1996, Ken Airqtays underrl'ent a commerctallzadon a:r-cl Privatization

OCCSS A a strategic Partner in lil.M RoYaJ' Dutckr Airlines to

become 's first privatized flag carrrer Io L997, the PartnersLrip was

extended to Joint Venture (JV) operation on the Amsterd.am-Nairobi

route. In N ber 1998, I(Q a1rd KI-IvT entered into a code share

agreernent at covered various Pornts in both car-riers' network in Africa

and ErrroPe The I(enYa AirwaYS' oPer ated Nairobi - Paris was added into

the JV in ter of 2AOB I 2OO9. The Joint Venture betrveen KQ and KLM

inorked well
wouid serve
Africa;

KQ in the mid 20OO but at the moment, the Joint Ventrrre

KQ better if it rvas the sole distributor of I(LM passengers rrr

in 2005/o tkre prof,rts of l(enYa Airrr,,ays \xrere growrng stead.ilY at 2Oo/o

Thre at this time used ttris Percentage growth to forecast the

fub-rre and expallsion but w-ere unable to forecast well and

tkrerefore d expensive aircrafts r,vi'tl no enough space for

d

AC

The

I(Q had a gi--or,r'ttr model ca11ed Matuirtgu Plan. However, tJle Plan

did not into account current market trends in the aviation
tf-e tTre Manttirtgu

industry therefore did not have safegua-r-ds and krence

plan kras worked for I(Q;

evident
deploYed
a gtitchr
did not

lytng
such

e) Tkre
both

turn

I(Q



its recovery path through'ariou.s rneans and not only by idecting rnoneybut was also prepar-ed to take up any shares that would be floated inorder to rescue the company;

0 The Ministry of Transport and the National Treasury have questioned themanagemen t of I(Q in regar-d to the dectslons made in the past.Investiga tions are ongoing and action would be taken on any personswhether past or current ma-I.Iager s found culpable for the financial lossThe sa_le of the TTT-2OO aircrafts started in 2013 as a sale and lease backtransaction but after due consideration and noting the rnarketdeterioration ald offers made the Board of Kenya Airways opted for anoutright saie of the asset The Governrnent does not influence themanagernen t of KQ despite being the single majorily shareholder becanrseof the politica_l risks in such a competi tive commercial market.Government interference may result in rnore risks than benehts:
g) The Gorrernmen t has been expa_rl ding facilities at the Jomo KenyattaInternational Airport (JKIA) in order to strengthen the Airport hub statusas a gatew-ay to Africa in line with the Integrated National TransportPolicy and Vision 2O3O. In Order for al Airport to effectirrely serve as ahub, there is need to have a strong domestic carrier and therefore iienyaAirways Project Mawingu has been considered as the Governmentexpands the facility to enhance

initial 2.5 miilion to -/.5 million
passenger handiing capaci[i from thepassengers per alnum and rrqulnes a-restill ongoing r.vith regard to the orvnership and authenticity of the Specia_lPurpose Vehicles (SpV,s) ;

i 1. Cabinet Secretary National Treasur5r.

Mr' Henry Rotich the cabinet secretary National Treasury took to thestand and an oath rvas administe."a. u. i"r*Led the co**itt.e that;
Lcss of r(shs. 25.7 biliion by Kerrya Ainvays in Fy ,,, .*4 / 1,5

a) Total revenue grerxr marginarly by 3.9yo d,e to a decrease in averagefares, which w-ent dow* by rroh. This is in spite of a r2o/o growth inpassengers and a one-off compensation by Boeing of Kshs. 3 Billion dueto delay in deiivery of aircralt- Fleet orinership costs, rx,hich inciudeleases, increased by la7ok due to delivery of additional fleet, increaseddepreciation of operating assets- and impairment of assets held for sa-le.The additional cost of fleet *"" i<sns. s.7 biilion anddepreciation/impairment cost lvas i(shs. 7.5 biluon. Total 0verLread.sincreased by t7'/" or l(shs. 3.5 billion due to increase i., "tlrr costs b5,I(shs' 1'6 bitiion of which (rvages and salaries were I(shs. 1.1 billion),seliing expenses increased by Kshs. 1.1 billion.

b) Bad debts increasecl by 27oYo or Kshs. 6o0 million. Net hnance costsincreased by T86% or Kshs. 2.9 billion due to the increase in interest on
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AIIS TE from higher trorrowing to frnance aircraft Purchases  S

ASS short term loans due to cash flow challenges Losses on

fuel hedging increased bY 372o/o or l(skr.s 7.3 billion drre to lower fuel

prices. Of I(shs. 5.8 billion related to unrea]ized hed.ge losses (this

d in subsequent Years if fuei Prices increase) . The Cabinet

malr $e the 5.8 billion represented the
I(shs

Secretarl- market trends and

evaluation tlre accounting standards requre
specrrlation, and tkrat international

sent, Lrence the Pos sibilitY ihat this
recording of potentia1 loss in the Pre

ed if fuel Price s increase r,vithin the next 5 yeal's; and The

may be r
loss after increased bY 66 Lo/o or l(shs 25 billion

The Joint errtuve (JV) Agreements between ttre I{LM and I{Q

According documents availed to tkr.e Treasury bY I(enYa AirwaYs, KenYa

entered into a co -operaton agreemen t initiallY on 15e

December, 1995 vide the "Nlaster Co-operation Agreement" andAirwaYs KLIVI

tkrrougtr- ttre "Joint Venture Agreem enf' dated 14fr M^Y,

subse c1uenpy
The$e

horv both
20L2. are esserrtiallY commercial agre ements defining

te rn'ithairlines leverage their resources and network for therr mutual

benefit- key PurPose of the JV was for tkr'e airlines to co-oPera

one anoth in order to rea-lise their strategrc objectives and for their joint

interests;

of tkre JV are Code sharing - engagrng in the free flolv of

reciProcal code sbraring on ttr-e JV Routes as described in ttre Code Skrare
b) The keY

}d etrvortrr !-nanagemerr't -- ful1 alignment and coordination of

Agre t activities r,vith resPect to the JV; Revenue

IIIA nt {u11 alignment and coordination of pricing of aI ticketnetwork managerrlen

fares, Pu ed. and unPubl ished, with resPect of any JV Route operated

by eitkrer par!Y; SaLes - setting

wittr re to tl-re JV

c) In Pur their long term strategic interests, I(LM agreed to make I(Q

the "p t of its network in sub-Sahar an Africa"; and KQ and KLM agreed

to coor their flight schedules to provide as rnany corrnections as

atjoint gatewaYs and inclividual hubs and therebl' optimise each

resence in as mally citY Pair rnarkets as possible

Sa or Losses as a result oi iuel hed'ging

Accor to the data availed to the TreasurY bY KenYa Ain'ays, Iour of

Kskrs. .7 billion
osted net garns

as a resuit of the
The Year 2ot4l

drastic droP in
15 posted
fuel Prices exPerienced

a net loss of

the years p

in the The hedge is a double edi.ted instrument - in times of risi

fuel s, ttre comPany is cuslrior:-ed from the shock, but during

period of declining Prlces' the cornParry is exPosed to losses,

explained that
actual which is d.etermined bY

upofa joint marketing and sales activities

L

illustr in FY 2OL4l 15



Plans for Bail out

a) The Government owns 2g.Byo of *re ordinary shares of Kenya AirwaysLtd- It is therefore, the- Jngle r".g*t--"il*ehoider ; ;h; company,foliowed bv KLM with a"t"."hotrud 
"f za.isx. ipc islrre L.xt largestshareholder, with about g%. g."id; th. 

"harehording, the Governmentis a ke,' staiehold.r';'ah;".o*o.rrr. The Government considers KenyaAirways Ltd^as an important part oi th. strategic po.rtiorirg of l(enya,
HoT# ::'$n"I,ffi '1".L: it " ",... ; il; i"".;;;;ri *ii, th e rero re

^ 
co.,..rmlrt, to assure ,."1".Xffiri Xff hjfit as a shareholder and as

b) The National Treasur5, is arx,are that Kenya Ainvays is facing financialdifficulties and ..qrir." trr. support of its shareholders to sunrive.Ho'ever, the 
_company is ,x,orking ivith .or."..rrt..rts to ,;;;- its capitalneeds going fo^rrard based on a restructuring/turnaround p,a,. TheGovernment' in consultatlln rvrtrr trre otire.lrt*.rrotders will paiLicipatei, the requisite support t"".a on the ";;r*;quirernents to support theadopted turnaround plan. Areas of .o.r..r. *lTreasury believe theie * ;;;" scope io. .arsi.r;"rl;.t.:*xTx:::*:

;t*f:fl::exp.erienc"a rrv trr" Airrine ir..rra.J declining rourism, and the

The cost str-ucture of tfre Airline is aiso under scrutiny, thris includes theissues of t..re cost of the fleet and the ,u"s; bi,. The Government haschallenged the board and tkre management io pro'ide a turna.ound planin the shortest time po""i't.. Tfie Corr"r"r.*"rrt has received someprelirninary- reports, however they are r", 
",'.rre stage of adoption andmore u'or-k needs to be done;

c) I(enya Ainvays had been seeking bridging financing i, order to meet theirrmmediate costs over severar *o,,ih;; 
-rr-orr.rr". 

this had not beenforthcorning a:rcl the Governmenl, had to .r.p i, a-,d provicle the shortterrn facilit5z, in order to ensure 
lh"l.,ir"^ "".ipany keeps operating a,,dmeets its r-rrgent operationaL need-s, the Govelment has provided. shortterm support by r'v-ay of a shareholder toa.r of Kshs. +.zb+ billion lastfinancia_l year, to meet its financial obligatlorr""rrra particulariy to pay offcritical creditors, including suppliers of fuel ancr other 

"-..r.i."". Inaddition' the Government ias 
1ro.i3de{ support to Kenya Airr,vays toaccess a USD 200 million bridge iaciiity r.o* i'rrr"an Export Import Bank(Afrexim) for rn'orking ."piiJ. ?r.i= 

"t 
o.a ,..*'r.cility will be rlceived int'wo tranches of usn roo milrion ...h;-;;J;."". the long term capitalrequirements are firmed up based on the 

"ro-r.o turnaround plan, t..eGovernment in consultation with tn. ot}.i'Jarehoiders lvill review itsoptions, including equity injection and f or loan guarantees.
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taI inje aclvanced- to Kenya Airways by the Gove::rrrnent

L996.
to the
loan of l{sh. 1,506,0 86,646.72 (PrinciPal

rvay of corrversion of the debt to equrtY;

of KenYa Airways in 1996, the I(Q orved the GoK a

al I(sh. 1,037,87L,5L7

b)

Interest 468,215,129)- This d.ebt was converted to EquitY during

the Privatiza process EquitY for d"ebt share subscriPtion Agreement

was signed
FebruarY, I
Govemrnerrt

the Governrnen t of l(enYa and I(enYa Airways or 24b

5. Conseqr'rentlY t1-e debt was treated as fi;JlY rePaid to the

AinvaYs und.ertook a rights issue geared tor,vards raising
Io 2OL2,

capital to pPort t-he ComPanY' s Airways e>rpansion Programfile To fi-il1Y

take uP its and retain shareholding of 23ohthe Goveirrment of Kenl'a paid

I{shs.4, 75 485,930 rvhich was for 339,748,996 miilion shares at I(shs

d.ue to und-er subscriPtion of the rights issrte, the GoI(
5.OO eactt.
took rlP an

o\Irever
6.Bo/o of the balance of the shares resulting to GOK current

of 29.8oh in KenYa Airways

Dividends laid to I{LIVI and I(Q since 1-996'
I

has been self-sustaining and
Since its in 1996, I(enya Airways

has and Paid dividends to its S}-areholders as and when aPProved

by the I(enYa Airways has Paid a total of Kshs !,82L million to

the of I(enYa and I(shs 2.032 million to KLM over ttre Period'

The total
mi11ion.

t of taxes Paid to tl.e Government of KenYa is l(shs 67,L24

1-2.Former He

Mr
informed Committee tkrat;

Leasing Buying Arrangerrrer:-t of Aiterafts and Oif Stlore CornPanies

a) The
alone and in 2OO

of an aircraJt
3 a Fleet Eva'luation
is a decision that is not taken bY one

Committee ckraired bY

Mr. N rvas set uP in 20 03. TLre menrbershiP of ttre Committee rvas
commercial,

drawrr om different dePartments including finance

mar ground serwices and tec,hnical. The decision of the eva-lrrating

is then taken to the Board of Directors for consideration'

When ting ai-rcraft ownershiP thre decision must be made to eittrer

buy aircraft outright or lease tLr'e aircrait' The best formula that

airlines har,,e used is to have at least 50% of the aircraft under lease and

50% by t}-e airline. The reason air'lines do so rs because theY maY

buy aircraft outright;

,anaging Director and' CEO itQ - lWr' tfitus Naikuni

Naikuni took to 
-tt-=t"'a 

''"'J 'rI 
oath in'as administered

L^ -r.^^UC LIITA ,le to rarse the moneY to
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b) Prior to 1996' r'r'hen the Government owned the airri*e, the airtine boughta:rcraft outright because th.y 
"oria- g"t guarantees frorn theGovernment' rvhen the airline lvas privatized tJ:rey had to stand on theirown' and therefore they had to find "r;;" of fina,cing tf.e aircrafts.lvhen buying or ieasiirg aircrafts, tne airtin. bo.ror.rE *o'.y fromlenders. These renders .Jqrii. security. Financing is based on the assetitseif' so the asset becomJs the securi'ty. g.l"r.. the asset is registeredin the country of operation, ttre lenders h^.o'ao make sure that ttre assetis still in the books, and that is 

',,hy trr.rgo ior off shore companies;
c) off shore companies are set up by the renders and in the instance ofKenya Airi,vays, there is us Bxrm BLnk wrro-ar. the guarantors. In termsof akcraft, standard Bank financecl tne emnraer,s, the TTT,s werefinanced by Barclays gank-and,those 

"o-p..ri"s ti.en formed off shorecompanies, which are registered in tax haiens ,ike g.r*r;., ca5rma,Island and the united siltes' It is not l(enya Airways a-Ione that doesthis, it is a common pra.tice ;i1;;;1, airlines worldwide. TheCompanies are set up for this pr.po"" ,fJo", 
"rrd the5, sg1.ct namesaccording to their personal preferenl". so..r" of the ,.*;." like serena,

ffiH:$t;ffi:":"""o, Samburu etc. have raisecl eyebrows ne"aus. they

d) To the best or ni1.J<nowledge, there is no existing rerationship between ttremanagement of l{ei:-ya Airways alcl the off shore c-ompanies (spv,s). ,.heor,r'nership starus and shareirorder ,rr...ru..Jip. ol ;;*fi;J; set up inthe cayman I-sra,ds by uS Exim Bank *r" di".1osed to the Board of
il"""ti*'Xfl:' to their satisfaction, after au. arig.rr.. ,u"" conaucted by

Employrnent Folicies/ Matters personnel
a) There is a clear policy manuai where the airline gives priority i, hiringlocals where possible' where local p.."orrr.i ca'not meet the set skillrequired, the ajriine looks for foreign'nationJs. Location also dictates thehiring of foreig, personnel, he gave the example of an office in Gha:rawhere it is more cost effective to hire iocal f"r=or.r.i to man the stationrather t,.an exporting rocat personnel ancl paylng ext.a allorvances

3ffiH'*ff';f:,J;X,fiates and pavins r;; work permits ror Kenyan

b) Recruitment is conducted through interview panels and the results of t,-einterviera's are handed over to the Head" or i.p*tments before the finaLrecommendarions are sent to the 
.yranagrng Diiector. *;;#; there hasbeen emphasis on gender qtualitv ,_ia-g"ographical distribution ofcandidates' however during r.is tenur.irr"y-iu.re not able to implementthose particular requirem.rit" 

;

c) The recruitinent of cabin cre
Aviation a.t, ,,,a nobocly ," Tn""*!:"::'iJi"tH'il;.ff fi:ilrji."il:
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d)

e

on of Civil Aviation (KCA) and there was no time that I(Q

ployed ody to flY in their fleet witkrout I(CA aPProval There are a

umber of ning college s in Nairobi ihat tr-arn cabin crew, horvever not

of them Iicensed bY KCA. KenYa Air-waYs has its or,vn trarnrng

licensed bY I(CA' After the individual comPletes ttre

er to get emploYment from any civil or commercial airline

must be licensed bY KCA;

ttrat
g, in

s1



Joint venture and codeshare Agreement betrveen Ke and KLMInitially l(enya Airr,vays u,as flying into Amsterdam and I(LM was flying toNairobi' the two airlines aeclaea to form .-.loirrt Venture to aliow thereverrues and costs associated with the trvo flights frorn each airline to bepooled and what is left is what i. "rr"r"Ju"a*..r, the tu,o. Initially theformula that was used was in fan,our of I(LM because I(LM ciaimed theywere advanced in terms of their capacity to attract customers from theunited states- and Europe. This ,"."...gotiat.a to 5o/so by the time Mr.Naikuni left Kenya airways;
c) I(LM picked up 'ttre routes that I(Q hacl previousiy withdrawn frombecause they reqr-rired iarger aircrafi. when KLM started routes intoAfrica' KQ was able to pool-the traffic that was coming out of Africa thatlvas not going out of Nairobi. This helped because during the expansionof JI(IA' rlany airlines rvere avoiding Nairobi, and t]-e Midd1e Easternairlines were servicing Africa -,vi_thoutloirrg- irrrough Nairobi. Routes thatwere negotiated were Lusaka, iGgali ia fintebbe to Amsterdarn. By thetirne Mr' Naikuni left I(enya Air-ways, alscussio.r" o.r"r. underw,ay to poolthe I(LM flights to Dar "" Srl.r*.

Cancellation and Delay of Flights
cancellation depencls on the surroi-rnding environment. Infrastruct,re isan issue that has played a part. ti'lr. Naikuni cited the closure of thenlnway as a factor that has affecteci delay amd cancellations. Anotherissue is trafhc jams and roacl closures affect crew ;J passengerpunctuality' Delays are also camsed by internal problems 

";"h as go slowby staff' or isslres that have been historically prevalent at the end of themonth, where many staff call in sick or not'report for duty and the 1au,dictates that 5'6i1 cannot ask a irerson rvho is unw-ei1 to report for duty.
The Kenya Airrva-ys Fleet Acquisition & Disposai

a) There is a Fleet valuation committee i,vhose recommendations go beforethe board in terms of fleet acquisitions. TZT_2oo was bought in 2oo2,rvhich is due for sale. |I'he 767 Aircraft were sold before lr{r. Naikunijoined Kenya Ainvays, none w-ere sold during his tenure. Embraers werebought to meet the needs of the East Africi ana Johannesburg routes.There are four zr7-2oo qrittr a capacity of 320 passengers, a*d three777-3oo with a capacity of 400 p*".".rgos. T rre Dream Liners, 7g7, wereacquired to replace the 767 and u" * addition to the 777 fTeet rhedriving factor in the acquisition of the 787 was their fuei efficiency. In theAmsterdam route, *te iTT's a:-e used during peak times and the Tgr xeused during off peak times;

b) The Mautingu project gave no..ooT for corruption and that he is openand willing to be investigated and the decision to suspend flights toregions in west Africa that had been piugr.J ny Ebola affected the airline

(.)
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profits A clinical analysis need's to be done on how Kenya

affected. bY Ebo1a and terrorism'AirwaYs has

t of Iminigration arrd. Registration of Fersotls
Mr. JosePh

irector Immigration and Registraijon of Births
The DePutY

to the starr-d and an Oath rvas administered. He informed
Munyoki to
lhe Commi that;-

Class D Work Permits if the skiiis are not readilY
The s are glven

I(enya Air-w-aYs has 17 Class D active work
available in the loca-l market.

t of between KsLrs 200,ooo 45O,OOO Per
permits e issued at a cos

t"" fro* East African Countrie s are issued
year paid the emploYer. Th

for r,vork Permits are considered
rnith work ermits gratis- APPlications

t determination Committee
and on merit and threre is a Permr department such
which com of agencles from d.ifierent government

s,hich. guides on
as tkre of Labour, Socia,L securitY and Services

r can be done
the ski11s inventory orr wLrether the job aPPlied fo

L4. KenY AirwaYs Exterrral Arid'ito::s

i) DeLoi te & Touche - Financial Yea-r:s 2OO4 to 2O1O

Mr.
info

Sam OnyangotooktottreStandandanroatlrwasad.rninistered.He
the Committee that;-

a

Furpose Vehicles (SPVs) were set uP bY the lenders /guarantors
b) Special

by ttreir agel1 ts where I(Q was to PaY an ad.ministration fee
and op aircraJt through an

5
of the s. In 1998, KQ Purchased Boieng 737-7OO

20 10.
iease
aircraft
aircraJt

was to advantage of both airlines;



sPV named simba Purpose Trust but the ou.rrership of the two aircraJtswas traLsferred to Ke in 2Al2;

c) Fuel accounted. f"r^ !!. highest component of the direct costs of Keoperationt 
'ld in 2O09, KQ made a loss of I(sh. 5.664 biiiion rxrh_ich waslargely occasioned by fuei hedging. Thre factors to consider when makinga decision to hedge fuel are percentage of fuei "o,."r*ptiL and theperiod in r,r'hjch,to hedge. The shorter tle period to hedge, the more thecertainty' In 2o09' KQ changed its fuel heaging policy from 3o%o to Too/oof fue1 consumed. and frone- a period of s-6 months to 2 years. Thedecision to hedge fuel was made following 

-;;;;;;.-of 
financia_lconsultants based on projections of the p.i; of oiI at the internationa-lmarket' KLM and British Ainvays \vere also affected by the fuel hedging.Deloitte advised the Board of Directors of I(e, through a presentationthey rnade, that there rn as need to re-look at the fuel hedging policy;

d) Deloitte exarnined project Matuingu and noted that it was a veryambitious project but fleet mod.ernization \ ras necessary to reduceoperaling costs' Deloitte advised KQ of the corning up of the open skiespolicy bJ' International Air Travel Association (IAiA) ald ii would opencompeLition and tf.us negate Project Mawingu. Ke rvas aware of the risksinvolved iI project Mau-,ingu since they wJ atert to the adoption of theopen skies poiicy which wourd op.ri the Kenya, ,i..p"i. to othrerairlines;

e) The gearing ratio (proportion of debt to equitS,) of I(e u,as okay in 2o1o at7o4%o sirrce it is common to have over 10o7o gearing ratio in the a-irlineindustry' Deioit'te d.id a revielv on revenue .,,.anagement and ticket pricingfor I(Q just before their contract on audiiing ended and Deloitteundertook a hnancial and system aud.it which ti.y .o-pare'rvith datafrom IATA;

ii) Price waterhouse coopers (prvc) - Financial years 201i. to 2014.
lvls' Anne Eriksson took to the Stand and an oath was administered. Sheinformed the Committee that;_

a) PwC was the audit firm for Kenya Ainva5,s (Ke) from March 201l_ivlarch2o1+' In March 20lL,I(Q r,vas a profitabi. .orrip"ny since it had declareda Ksh' 5 billion profit and was in a solid hnancia] state. In 2o12, theprofit declined to Ksh. 2 biilion. in March 2or}, Ke made a loss of l{sh.10'B billion and In March 2or4, Ke made a ross of I(sh. 4.8 bilIion, a,improvement from the previous year which was attributed to favourablefuel prices. In 2015, the magnitud.e of the loss was massive and.attributed to various factors key among them being losses acc.uing fromfuei hedging, Ebola epidemic in west Africa, threat from terrorism,expansion of routes and fleet^ of aircrafts (Project twau-,ingi1. pu.t costsmake about 4ooh of costs of I(Q meaning that any change ii prlc.s of fuelu.i1i affect the airline substantialiy;
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b)

c)

had two es of hedges- fuei ald currency and for the Period that

the airline Profited from ltre hedging' Fuel hedges were

consumPtion for twelve (12) months on a rolling basis andPr,vC arrdited
done at 807o
the
Chartered Blnk;

for fuel hedging r.vas done bY Citi Bank and Standard &

\lras conceived in 2OlO I2OLl wkren the African Airline
Project Ma

Mr. Jo

Ebola
KPMG

,)rn* line industry has changed

market gro\,vlng' However ttle a.rr

rvitLr. stiffer comPetition from EuroPean and Middle East

airlines' In O12, PWC had observed through projections tLrat i(Q would

contirrrre losses in 20 13 arrd 2OL4' Labour disPutes cost KQ a lot

of moneY L continued to pay t}.e laid off emploYees for some time as

a result of court ruling;

The in thre number of Passengers may not have contributed

prop ,1y to rncome of I(Q because it depends on the routes tLrat-

routes Lrave lower income
the maJor
comPared international routes

of passengers fly Dornestic
A detailed risk assessm ent r,vas done

prior to floating of rights issue in 2OL2- PWC were the rePortrng

during ttre floating of the rigLrts issue h 2012 and rePorted
accou

al finalcial statements of KQ- PWC Provided assurance
on the lenders who rvere to ParticiPate
seryices respect of sorrte internatiolral

in ttre ts issue, customer satisfaction surveY to KQ and offered tax

advice on ansion to new routes;

iii) Financial Year zALs

Mwarrra took to the Stand- and an oath was ad'ministered-'

He ed the Committee that;-

a) At the
faced

KPMG began auditing l(errYa r\irwaYs (i(Q), the airline was

a nl].mber of challenges such as volatility irt tkre oi1 market,

stiff petition from other airlines, securitY threats from terrortsm,

.c 1n West Africa and culrencY fluctuation Prior to arrditing,

I

S anned ltre cLranges in t}.e oPerating environment of I(Q in order

to asse s the risks so as to und.erstand ihe business enwrronment- TLre

t of I(Q have a keY role 1n respondi-ng to the issues raised bY

auditor tf-at could affect the comPany;

t was a result of

b) The in; of lishs- 4.2 billton from ttre governmen
on financial

nego by I(Q rnanagement follolving growing concern

perf, ance of ttre airline' 'I'he money was expected to suPport certain

perfo improvement measu res. I(Q sold one arrcraft a 8767 -

for 322 million;

c) The cision to tnvest in shares of anY colnpany is a decision of

,1der ar-rd auditors c1o not advice on r,vhich shat'e to

sion of I(Q through purchase of aircraft led" to increased cost Yet
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did not lead to improved performance because of other market forces.The. key principle in auditing is the independence of the auditor and haveuniirnited access in 1aw to ?ocuments and information or record.s frornmanagement and the board-. KPMG undertook a performarrce audit whichlooked at strategy on the issue of ticketing. r- -

CHAPTEII FouR: coi![IWrT,rEE ANAtysrs oF Docur![ENTs
AND SUBMISIO}IS MADE BEITORE THE CCMMITTEE

The committee pursuant to its mandate analyzed the d.ocumentationpresented and t]"e submissions made befor-e it by the vario*s parties:The following papers ald d.ocuments were tabled b], different parties duringthe inquiry-

1' A cornpilation of various d.ocuments, presented by representatives ofretrenched I(enya Airways staff;
2- Nine vol,mes of Memora,da from the Management of Kenya Airwayscontaining cross cutLing issues;
3. Minutes of the Board (20OS _2O15);
4. ivlanagement Letters frorrr Auditors of the company ( 2oo5 _ 2015);5' various letters from the Director of 

'nmigration 
Services;6' Responses on various issues raised by the committee frorn-

(a) The Natiorra-l Treasury
(b) The Mirristr5, of Transport and Infrastructure
(c) The N4inistry- of Labour , social security a:rd serv-ices7. Letter from the Registrar of Cornpanies.

After scrutiny of the d'ocuments, the committee .oted the following keyissues-

1. Qualifications of Senior Management

I(enya Airr,r'ays proi'ided the committee with an extract of the operationsManua-l (a 2006 document) setting out the responsibilities, knowledge ardskiils of various senior management officers. under knowledge and ski1ls,the ma,ual states that the Group Managing Director sharl have abackground in ttre management of commercial air transport operations andthe Kenya Civil Aviation Reguiations.

The civil A"11!ot] 
-(Air operator certification and Adrninistration)Regulations, 2013 def,ines arr accolrntable manager as ,,tlte martager utltoLtas corpot-ate autltoity for ertsurirtg that att iperations and. mairttenanceactiuities required bg the Aoc (certifi.cate hold.er)'hold.er can be jnanced. and.
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including those related to existing members of staff were competilivelyrecruited after fulfilling the set criteria for their positions. The recruitment ofpilots rnay either be ab-initlo (rvhere t}-e airline undertakes to train a pilot inconsideration for a number of years of seririce) or direct recruitment of self_trained pilots.

Kenya Air*,ays has a recognition agreement rnith KAL'A. The terms ofserwice of the pilots is determined by a cBA that is usuaily reviewedbiennially' The agreement last entered into by the parties expired on 31stMarch, 2ar+ and q,hile severar rneetings rrare been herd to renew ttreagreement' no consensus has been reached. The contentious issues as setout in the airline,s memorandum include_

(i) Rates of pay and a-ilorvance- management contends that layovera-llor'vance will be based on tirne spent in outstations by pilots whileKALPA contends that the allow-ances be based on a guara,teednumber of nights. i

(ii) Annual increments- i(ALpA is demanding a 200/o pay rise that t,-ecompany claims to be unable to effect d.,.e to frnancial problems.(iii)Sick reave-management is proposing that an empl0yee provide a sicksheet signed by a medica-1 exami.er and confirmed by the company,sexami:rer on arl 0ccasions that the emproyee is unable to performtkreir duties due to sickness.
(iv) Days off; calculation of the days off clut5, at base uts a ui^z tne daysaway from base is in conteniion between management and ttreAssociation.
(") Calculatjon of maxirnum fl1,-ing duty period.

The parties agreed to record a deadlock in negotiations and on 6h March,2015 r-eported a trade dispute under section 6i ofthe Labour Relations Act.The Act provides that once a trade d.ispute has been reported, the cabinetSecretarlr shall appoint a conciliator to attempt to resolve the dispute inthirt5' da5's failure to u,hich the matter may then be instituted in theindustrial court (norv the Empio5,rrnent and Labour Relations Court.

Iienya Airwa5's assessed that it had an excess of 10 captains 4 of whomwould be retiring in 2016 and 7 of whom'uvould be retiringin 2018. Noticesof retirernent u'ere issued to ten piiots based on the age of the pilot, thejrcumulative term of service a,cl the number of year-s remaining to retirementin accordance with clause 34(b) of the cBA in force at the time. Two of thenotices \Lrere revoked after what the rnanagement term astonsld eration ofper sonal repre sentations to Maruag emerlt,, .
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d". Crew
In 2OL2,
hundred

AirwaYs embarked on a staff rationalization prograJnme' one

thirtY one (131) staff opted for voluntary earlY retirernent while

ed and sixtY eight (468) were rendered redr-rndant.
four h

Redun r.rras based on the follorving factors-

(i) Abolition of offrces d.ue to restructrrrlng;

(iil Staif Performance based- orr assessment;

(iii) ProductivilY and s;hift/ roster changes; and

(i-r) Skills and comPetencres
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The redundancy process w-as carried out as follows_(0 a notice was issued deta,ing the process of retrenchment;(ii) appiications from staff opting for voruntary early retirementwere received and processed.;
(iii) assessments were done for customer senrice agents in theGround Services Department; and(iv) counselling and training services were mad.e available to staffaffected by the retrenchment exercise.

The redundancy process has been the subject of a protracted court batflebetween Kenya Airways arrd the retrenched staff. This matter u,as thesubject of an appeal fiied b5, the retrenched staff at the supr.*. a"il,,i,Petition No. 4 of 2O1S at time of tabling this report.

In response to a question raised on the recruitment of cabin cr-e,,r, inThailand' the airline ind'icated that the crew in lrhaila,d was recruited todeal specifically with the need-s of the customers in ttrat regio,. The cost oflabour in Thailand wourd be cheaper and the airiine has sarred l(sh.32o,oooper day on accom.modation costs that r,vould. have been spent on l(enyarrcabin crew' The airline therefore reiteratecl that the recruitment of the crewin Thaiiand was done prior to the redundancy exercise.
5. Outsoi.rrcing
some of the serv-ices that l(enya Airways outsources inciude cabin creivservices, cleaning services, security sel-\rices, informatjon and technoloryservices, traflspor-t senrices, equipment operators and loaders. Outsourcingwas part of the cost red.uction strategies embraced by the Airline asoutsourced laborir is cheaper.

a) contract betiveen Kenya Air-ways ancl career Directions Lin:ited
Kenya Airways has entered into a contract with cDL for provision of skilledpersonnel to carry out cabin crew services, r-ipholstery and laurrdry services.The Agreement is ror a term of three years-."*;;;*- i",;;;"t,2or4a,d is non-exclusive which a110ws l(enya Airw-ays to enter into suchagreements wittr other parties.

The outsourced company provid.es the personnel and ensrlres that they meetthe minimum required 'standards. The airline however retains the power torequest that any undesirable personnel be withdrawn and replaced withbetter personnel.
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(c) out of l(sh. 1663.50, which is the da,y employment cost of adriver, I(sh. 513.50 amounts to administrative costs .

From the agreement, it is the outsourced company,s responsibility to ensurethat the staff appointed uncler the agreement meet the required skill set andaiso carry out their duties as required by l(enya Airways. The agreement isfor a term of three yea-rs commencing lst January 2014.
5 ?ictr<eting and passenger Loacl

The cornmittee noted that differentiai iI ticketing and tf-e prices oftickets issued by KQ w-ere too high to be competitive as outlined in thetable belou,:

Tabie showing fares on specific routes betrveen Ke, Ethiopia, Airlines,Emirates, South African Airiine, precision Air, RwandAir and KLM.
Based on Traveistart- an online travel booking website- and va-licl betw-eeni6th october 2015 to 15th Janllary 2016. prepared on ttre lSt]- october2015 at 1822hrs.

The ticket is an econ'omy class, return air ticket inclusive of taxes. Thehgures are in USD.
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InternaLionalry the prices are more competitive as compared. to regionally.why? who keeps I(e i, check? couid it be because rve operate the rightequipment into these areas?

6. Litigation betrveen Kenya Airrvays and its Staff

a) Industrial Court

The forrner employees of I(enya Airu,ays fired a matter in theIndustrial court,, Aaiation o,nd Aitied workers iJnion a K.enga.Airwags Lirnited- & 3 ot.ters, rndustria, coura. cause 76L6 of20 72' The suit challenged the company's decision to declare themredundant. The matter was .heard, b5, Honourable Justice Rika. Insumrnary, the Industriar court made the foll0wing findirgs_i') Historically staff costs clo not seem to have directiy influencedthe profits of the Airline and there must be other factorsimpacting on the profitability.

ii') Although ttre staff salaries and allor,r,ances have steadily goneup, the number of employees w-as not shown to haveconsistently matched the rise in the r,vage bili and there must beother factors raising the wage bilI.

iii.) A cost benefit anarysis of labour was not done to show theemployees productivity.

iv')The Airiine was expanding in fleet increase and destination andexpansion r.r,i1l need more investment in labour.

v.) There was need for more consultation. The law secllres a rightto work and protection from unemplol.rnent. The Airline as anational carrier shouicl not be left to conduct its business as itwishes. The Government and courts have an obrigation toensure it is a business that meets its economic strategic andsocia-r. responsibilities. The Airiine was bound to observe theNational Values and Principles of Governance in Article 10 ofthe Constitution.

s623 56s
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The Judge therefore nurlified the declaration of redunda,cy andordered that the retrenched emproyees be reinstated immediately andpaid their dues for the period they had been out on retrenchment.

b) Court ofAppeai

Subsequently, I{enya Airrvays f,rled an appeal from the decision of theIndustrial co*rt in ciuitAppear t\,ro.46 of 201s; Kertga Ai-utags Lirnited_us Auiatiott & Allied. Workers Llnion Kenya & 3 Others.

The cour-t of Appeal made the findings s.lrnm a,zedhereund.er-

11.

111.

VI

1\,/

ii, JA.
The court has no sllpervisory rore. The fact that the Airline \ rasexpa,ding a,,d that the Airline had given an assrlra.ce a yearbefore that it r,vas not contemplating i edunda,cies d.o not solelyrender the rationalization exercise unreasonabie.

In the circumstances of the case, there was a varid. and fairreason for redund.ancy based on the Airline,s commercialoperationar requiremen-ts and the termination of services onaccount of redund?nc5r was -justified.

T'he function of the Indr,rstria-l court is tirnited to interpretingand enforci,g only those obligations which the parties toempioyment have agreed to assume.

Kenyan law- does not provide for pre-redundancy consurtations.

The emplolrees rvho complained that their roles should not havebeen declared reciundant should have fiied ind.ividua_l claims.The claim lacked a:ry specilicity.

The allegations that services of some employees were terminatedbecause of the previous trade union activities w-ereunsubstantiated.

The Airline applied tair procedure in the termination of theservices of the redundant employees.

The remedy of reinstatement shoutd only be given in veryexceptional circumstances.

v11

viii

66



sulting lrl 1o S of J ob and fair
was a genu.1ne redundalcY re

genuine1x.
d The norma-l remedY for a

was applie
servrces \,\rere no L

1n CAS CS urhere the
red cy even d.ure r,f'OU1d be

dance with a fair proCE
d 1n ACCOT th Collec tive

of damages ln accord arrce WI
pensatron by way

of the Em.ploYmen t Act.
Agreements and ection L9

n
If

J
to d.eclare red'nd.ancy has to be that of thre

is thre ernployerf Jgf under Section 4o of thecleC151o11

I 1-
L

t en't Act.

Corpora tio1a it 1S priv te liabilitY
AirrnrayS is not a State listed o1-L

under th Corrlparl-les Act and
parly 1n,CO rporated

da and Tan:rza:rla'
Exchange  S well AS 11 TTgan

I\T alrobi Stock the KenYan
the I(enYan flag does not glve

fact that it flies ensu.re that
control its operations to

\rerrlmen t any right to (a
rLOn^1TC,meets th countrY eco

condu ^4.UL ^r(JI its busin,CSS
e

onsibi LfiLES
LC AS u)e LI AS S ()cial resp

of tegr ity good governan ce
thre princiPles 111 id b111 eas ticl l o are noble a1-Id shotl

tabilitY and others t1-I t\r- e

-governmental and private organ7zati.ons
braced by even raon must fol1o-,r' 1e ga1

bed to such bodies  S
Cannot be prescrl

1le condrrct of their busine SSES
equ 1Iements 1n

On a Preponderance of evidence on

lustif,red in d-ecla:-ing redundallcy'

record, the Airline was
I,V

v Tkre notice envisaged by Section ao(l)(a) is to- be given to the

employee hrimself if he is not a member of a trade union'

the airline was Justifred
V1 Given its precarious hnancial positron'

to d.eclare redundancy'

i.

i

-]

I

ii.

11.

Nonoticewasgiventottreiaborr.rofficerandnopropernotj.ce|
was given to ttl." ^ff"tt"a 

t*pfoyees or the'rr trade union' n!

meaningfutconsultationsr'.iaa''atLrecriteriafollowedtoselecf
the affect.a t*ftoyees $ras flawed ' 

I

Despite the fact tkrat the redundancy itself was iustifred' thp

airline's retrenchm erlt of 447 employees aslallnted to unfafr

termination of employment' 
cirrrvrvrvv 

]dt

vi



IX.

I(urgor, .iA.

v111

How-ever, the Industrial court J,dge,s order of reinstatementwas not an eff-rcr
justined ."a,.,l',?l;'"H:, i:j*,::-":""H. "11"."jil. "i,*:
considered the alternative remedy of .o*pJrrsatory damages,r,vhich the Union had sought.

Justice Murgor, JA. Made the following findings_i' The Aviation and Ariied workers ur.ron was satisfactorilyinformed of the impending redundancy.

ii' The notice w-as proper as it clearly stated thre reasons for theredunda,cy, the extent of the red,ndancies and. the number ofemployees to be affected.

iii. Consultations in redundalcies are two_way discussionsbetween the employer and the ,nion to be co,ducted u.ithcandour, reasonabreness and commitment towards addressingthe concerns of both the management and the employees.

iv' It was the union and not the Airline that failed to carry outmea^ir-rgf*r consr-rltations as required which compromised theentire process.

v' There is no iega-i requirement for the Airline to ca-rry outconsultations with the Government.

vr' Article 10 of the con.stitution is not applicable to this dispute.

vii' It is the Boa-rd a:rci management of I(enya Airways, that havethe sole mandate and resplnsibility to ma,age the company,a,d make decisio,s that are in its best interests, q,hosestakehorders comprise shareholders, creditors, ald empioyees.

Given the financial status of the airline, and the rnitigatinginitiatives that the airline was forced to employ, there is noreason to doubt the authentjciW of the app.llant,s precariousfinancial status which cleariy threatened the immediate, shortand long term future sustainability of the company. Thisjustifies the neecl for the redundancy.
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that

Court misdirected itself in failing to recogmse

positions hrad ceased to exist, u,hich was further

ation for the redr:-ndancies
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x. The
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a1r 's outlined selection Process was
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x11

(c)

\xn
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of e 447 affected emPloYees
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dant, the iength of emPloYment of each and every

oyee, and rvhether or not itreir Positions remained irr

The Industrial Court considered it practicable to

the retrenchment of. 447 emPloYees, and to order their

ent to a financiallY constrained emP1o5'er' w-itkrout

regard for tkre imPlications of suctr a dectston'

ding rvkrettrer the emPloYer could accommodate the affected

ployees in th'e rvorkplace, or effectivelY deploY them rvithin its

alions. 'fhis rvas irnpracticable'

therefore overturned the d-ecision of the Industria-l Conrt

the order of tkre industrial Court to reinstate the former

and order ttrat theY be Paid their back PaY' The Court

furth found that itrere krad not been anY procedrrral unfairness lrr

the of redundancy

The
and
ernpl

c) Su

6

Corlrt
Workers Union filed al aPPeal

Su the Aviatron and Aliied

to tht
Kenul

Supreme Corrrt tt Auiation antd Allied Worlcers lJr'ion Kenga us

Airu-tags Linited & Otlers; SuPreme Court Petition No- 4 of 2O15

Tkre {PPeal is

]i. The
based on the following grounds-

did not meet the
termination of the former emPloYees

constitutional and statrrtory requirements'

The appellate Court erred' in failing to consider whether or

not the International Labou' O'gu't'-isation' Recornmendation



V

No' 166 of the ILo convention No. 1sg - Termination ofEmployment convention, LgB2 applies to Kenya or notpursuant to Article 2(5) a,d (6) of the constitution of l(enya.

The court of Appear exceeded its mandate and contravenedsection 17 (2) of the Industriar court Act, cap 234u., Laws ofKenya. ' L --

The court of Appeal delved into matters of fact when it oughtto have restricted itself to matters of 1anx, only.

The court of Appeal's jr-rdgment restricted the application ofApplication of Article 1O of the Constitution.

The court failed to consider Article 4r of the constitution
meaningfully.

It -vvas an error for the court of Appeal to interfere r,vith thediscretion of the triar Judge to order reinstatement clespitethe appellate court having found. that there was no lawfi-rlbasis for the red.unclancy.

The court of Appeal had ,o jurisdiction to assess damagesand award compensation under Section 49 (1) (c) of theEmpioyment Act.

It *'as an error to tind t,.at the redundancy w-as justified
purely because Kenya Airu'ays appears to be in a precarious
financial position.

The court of Appeal faiied to promote conc,iation pursuant
to the requirement for fair iabour practices under Article 41of the Constitution.

The Court failed to pronounce itself on the issue of back payafter finding that Kenya Airways had not satisjied theconditions under Section 40 of tJee Employment Act.

The court of Appeal shouid have awarded the maximum
compensation avaiiable owing to the gross violation of thelaw and fundamentat rights.
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xiii. Court of APPeaJ failed to uPho1d the PrinciPle of last itt-

out as a PrinciPle that employers in l(enYa must

in ad.dition to t]-e criterra for redundancY provided

er Section 4O of the EmPioYment Act,2OO7.

This aPP rn as still pending before the Supreme Court

7. Foreign Na tionais Working ior Kenya Ai-r-:vays

has in its emPlolrrnent sLT forei-gn nationals rt-kro comlnse

%o of the kforce. The Director of Immigra tion Services, in the lr{inistr5'

Intenor Pr irrformation as to L7 foreign naiionals for whom work

ermits Lrad applied for bY KenYa Ainvays and issued bY the Director

eclion 45(2) f the I(en1'2 Citizens and Immigration Act CaP. 172 Provides

"It st:.'all the dutg of euet! emPloger to aPPlg for anrcl obtain a utorlc

nnit or a S confenirtg uPotl a foreigtt national ttte rtght to erugage tn

granting him emplogment and it shall be Presumed that

the emPloAer
among tLrcse

knetu at the hme of tlte emPlogtnent that sttctt Person u)as

to in subsection (7)"

O(1) and- (2) of the l(enya Citizenship and Immigration
Regulation
Regulations rovides

a resideruce or utork pertnit sttatl be made to
(l)An aPPlicatiorufor

the Director irt Fornt 25 set out irtt?rc First Sclrcdule

(2) The Directot' shall, afier consid'eitag an applicatiort made

urtder paro-graph !l), issue a resid'ence ot' tttorlc penrtit' iru antg

of tlrcclasses tu::;G";in tLe Seuenthc Schedute' in Fortn 26 set

out iru tLrc First Schedule' uporL the pagmeri of the applicable

j.tu" pr"ruibed" in the Ninth Schedule'

The th Sckredule to the l(enYa CitizenshriP And Immigration

kpermit in the follolving terms
ReBulationf ,

A person 1ttho is
2OL2 Provides for a class D uror

offered- sPeciftc emploYmentba a speciftc emPloger, the

gouerrLme of l{enga ot' arLA other P et'sorl or autltoritg under the corttrol of the

Go ot' arL approued techttical aicl scheme under the Lirtitea Nations

Organ or sonte ottter aPProued Agertcg (not beiltg arl exemPted Persort

under s 4(3), la'fuo',s irz possession of skills or qualifications

are t:.ot aitable in ltenga and utltose engagernent in that emPlognten

u.till beo benefit to l{enga'
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vide a letter, dated gth october, 2015, the Director of Immigration servicesouflined the rz persons to rl,hom I(enya Airways had applied for and

;::?i::1 
work permits for. rhe work permits related to the rorlowing

CEO of JamboJet Limited;
Commercia_i Director;
Captain;
Team leader, Boeing Field Service.
Ground Services Director;
Field service representative;
Head of Netg,ork and. Aiiiances;
Fleet Development Director;
Quality Manager, Ja:nboJet limited;
In-flight attendants; and
Simulator Instructor

The reasons advanced by the airline and surnmarized in the letter by theDirector Imrnigration Services includ.e_
(a) the unique and rx.ealth of experience in managi.g aspects ofthe airline industry-, that the ernployees to rvhom the workpermits related to held;

(b) pilot shortage due to grorvLh and expansion;

(c) secondment by companies that transacted business with theairline such as Boeing, Embraer and KLM; ancl

(d) rapid fleet expansion

8. Aequisition of Aircrafts

u,der the pre-deiivery pay-ments, a purchase agreernent prior to deriveryis made' 'lhe airline is required to pay the manufactLlrer a certain depositby way of progress palrnent knorrrn as pre-delivery payments or pDps.The deposit is ordinariiy for up to 35% of the purchase price or as may beagreed with the manufacturer. The deposit rnay be paid from trre airline,sown cash resollrces or from a commercial lender. The lender, through thesPV that is set up, obtains a right to purchase the aircraft on the termsand conditions.

Pre-delivery payrnents are paid off at clelivery of an aircraft. In order toexpound on how this system u'orks, Amboseli Limited which herd ttre title

(a)

(b)

(c)

(d)

(e)

(0

(s)

(h)
(i)

ii)
(k)

'7 .)
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Kenya Ain;i,ays has enterecl into the iollowing lease agreements_(i) Eight Year Aircraft lease rnith Inishcrean Leasing Limited expiring on gtrAugust, 2OL6 for a B737_BOO, registration No. Sy_KyD;(ii) tright Year Aircraft Lease with wells Fargo Bank Northwest Nationa-iAssociation expiring on 13h January, 2017 for aBT3z_goo, registrationNo. Sy-KyE;
(iii) Eight Year- Aircraft Lease r,vith ceiestial EX-IM Trading Limited expiringon 1 1th February, 2017 for a 8737-800, registration No. Sy_KQF;(iv) Fourteen Year Aircraft Lease rvith GECAS Sverige Aircraft Leasingworldwide AB expiring on 30ft May, 2016 for a FJ737-7OI, registrationNo. Sy-I(eF;
(v) Eight Year Aircraft Lease with JAG xvl LLC expiring on i7e December,20lB for a E19OAIR, registration No. Sy_Kyp;(vi) Eight Year Aircraft Lease u.ith JAG xvli LLC expiring on 3oth M.y, 2oLgfor a E19OAR, registration No. Sy_Kye;

(vii) Eight Year Aircraft ALC B19o 468 LLC expiring on 9e septembe r, 2oL9for a E190AR, registration No. Sy_I(yR;(viii) Eight Year Aircraft Lease r,vith ALC EigO 478 LLC expiring on 2g.r,September,2olg for a E190AR, registration No. Sy-Kys ; and(tt) Eight Year Aircraft Lease with ceiestial Aviation Trad.ing 16 Limitedexpiring on 31st July, 2016 for a E17OLR, registration No. sy_KyH.

Import Bank Tsavo Aircraft
financing LLC (for
delivery financing)

ttre outstandin[
pre-de1iver5'
payments and
title to the
respective
aircrafts has
passed to the
SPVs

9. I,-u-el Fledging

1) A hedge is a risk managernent policy to reduce the risk of adverse price
movements in an asset. Normally, a hedge consists of taking an offsetting
position in a reiated security, such as a futures contract. In other r,vord.s
a hedge is used to reduce any substarrtia-l losses/gain suffered b1. 211
individual or al organization that may arise from voiatiiity of prices.

2) Hedge policies are majorly usecl on finalcial instruments that are subject
to erratic price cha:-r.ges such on loans from international markets a.d
fuel for airlines
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2\U,, Fuei H 15a contractual tool some large fuel consuming comparlles'

such as a1r ES, use to reduce their exposure to volatile and potentially

rising fuel sts A fuei hed-ge contract a-1lorvs a fuel-consuming company
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com

higher than current prices and/or to
future fuel prices ttrat maY be

G1o aL e:
or buY fueL in

1) Airlines typicaLly hedge some of their fuel needs

pact on earnlngs
advan at pre-determined Prices to reduce tt're irn

froro swings in thre market' However, it is not guaranteed that the

fuel p s woi.rld- rvork in favor of the comPany; it is but a garrrble
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4' over the contract period, this iuel hedge policy contract rocks the
future purchasing price of fuel for I(e at $Bo(approxjmately Kshs.g,
0oo) per barrel- Given the decrine of fuelprice(largery in Mid 2.o14) in
the international market arising frorn an increase in the suppty of oil
by the united states of America (uSA) and the decrease in demand as
a result of the contraction of chinese economy , ttre contractual $aoper barrel is about a quarter over the prevailing market price(S6o).

5' This impiies that for every barrel of fuel purchased at the $Bo under
thre hedge contracts, as per the IAS 39, Ke recognizes a ross of s2o
wtrich resulted into a r.vhooping loss of Ksh.B.4 billion on hedge
contracts in Fy ending March 2015 (Audited Financial statements).6' Financiar. statements sho*,, that Ke has in the past {2ori_2o14) madeprofits from fuel hedges with a significalt profit of I(shs.2.5 billion
arising fron_ fuel hedging

10' Fii-rancia! statei-oents and Ma::ragement Letters
The Government of l(enya berieved that I'ternationar. Finance
corporation (iFC) (private financi,g/lending arm of tlre world Bank
Group) had the requisite combi,ation of technical expertise, political
sensitivity, and creclibilit5, required for ..Lre difficult environment
surrounding the privatization of Iien5,2 Airw-ays. Consequently, i* April
1994, the Go'er-nment hired IFC to prepare ,,a_ strategic review and
options reporf' and to develop and impiement a privatiza.tion action plan.
IFC's underta_kings included the fo11or,r.ing:

a) conduct-ing a strategic i'ev-ierx, of ttre airline's operations and financial
condition.

b) Producing a detailed action plan to reconcile the Government,s
objectives and practical constraints with the commercial reaiities of
the industry.

c) Identifying the characteristics of potentia-i investors.
d) Determining financing need.s as well as legal and regulatory

requirements.
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) Designing equitY structure

Evalua the bids and negotiating with prospective partners

g) Recomm a preferred Partner

h) De the public offer

In 1995, sgccessfi;.lly advised- and guided the Government of Kenya

on th-e ttzatton of I(enYa Airwrays- After selling 26 percent of t].e

gic Partner, the freqrrency of ttre ajrline's fligLrts grew by
airline to a

61 percent

new

six years. The sale was comPieted in December 1995 and

the Initial blic offering (IPO) undertaken in April L996'

KLM RoYal Dutch Airlines Prlrchased 26 percent of the equity and the

I(enya G ent thrrough National Treasury received over US$7O

million ttre sa-le. Over 113,OOO l(enYans were able to b:uY 22 Percent

of the s in the airline (ttre vast ma3onty bougtrt the equivalent of

about US 2OO worth). I(enyan financial institrrtions bougLrt 12 Percent,

financiaL investors 14 percent' and emp loyees of ttre airline

acqrrired percent.

The com on of Prtvattzatiorr of l(err5'a Airways' coupled ix'itkr strong

m t and PartnershiP with I(LM, ied- the Airline back to ttre

profita ty path' The cooPeratio n betw-een the trvo airlines \'vas gea-red

towards ooling of their strengths thereby achieving economies of scale

through sharing resollrces, comb ining route netrvorks' and assesslng

kets in Sub-Sahraran Africa' TLre success of this joint venture led

to the of passenger traffic and- cargo betr'veen 1995 and 2003

and a st to tourrsm

1l-. aneiaL Loss-Making trenc'r bY I(enYa Air+raYs Limited

Table O presen ts I(enYa AirwaYs GrouP Limited 5 Years consolidated

statement for the period's ending 31"t Marckr 2O1O to 31st M

20 15

1n

7
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Revenue

(losses)/gains on fuel

oth
of .re

Fuii
Year 31-
3-2015

1 10,16 L

(76,O59)
(25,932)
(24,503)

: 02q,4e4:)
, (16,333)

(14.83)
(4,734)
153
(t,676)

F Ltll
Year 31-
3-2014

1O6,OOg

1.25,20$1
(.1?,1ea)
(2O,972)

(108?73O)

{2,7?L]t

(2.s7)
(2,424)
823
972

FuIL
Year 31-
3-2013

Fuli
Year 31-
3-2U-L2

1O?,897
1iz,ztzl
(9,97O)
(19,4O4J

(1Q6,59,r)
1,306

1.21
(1,341)

?44
2,508

(4r)

(1,O 19)
238

251

2,L46

(486)

1,650

r.c4

Fuii 6dI
Year year
31-3- 31_3_
2,01,1 .2-0_19
85,936 7A,743
15s,+rs1 $4,ir6)
(9.622) (9,102)
1r6,esoi (15,42q)

{80?921)
5,815

{qQ,e04)
1,939

g8,B6O

(7i,?2s)
{-11,178)
(19,64q)
(826)

t7g7 \qiz.)
(9,OLzl

10 fi1
(1,907)
i,+zt
602

(5,7761

(1,346) (1,511)

6.77

[,!7e)
L7?
298

254
(188)

2.60
(1,495)
siz
(3,77 t)

30 6,140

(1,70O)
(230)

(1O,826)

2,962

(7,e,64!

(7.es)

(s01)
77

ft!-s-o-@€:-n$SS--aE_=.rGarn on debmed
parlial disposal of

(2o.,7L2)

3,969

(4,861)

Credi
7,479

Profity' s) -r (25,7431 (G,g8z)

t/ 5,O02 z,,a7i

(1,464) (636)

3,539 2,OC5the
I{et t a.rgirr {2s.3-7) (9.19)
(/s) 4.12 2.8A

Data Source: I(enya Ainvays Group Ltdi
As shown in tabre 1.0, the total revenue ior the gro,p wentup slightlyin
2014/2015 frnancia] year to Kshs. 1r0.16 billion representi-g a groi,v-*r
of 3-9Yo compared to 2or3/2o14 fina.cial year. From tree 2o 74/2ors
{inancial year audited {inancial statements, the nurrrber of passengers

'Audited Financial statements for the financial Years ended 3r't r\4arch zoro to 3r,r rVlarch zot5

NOto



arried afso t up from 3,719,590 in 2O13|2OL4 frnancial year to

,L79,046 tn OL4l2015. Hor'vever, the airline made a huge oPerating

s of Kshs- 6.33 billion in 2OL4l20 15 compared to an operating loss of

I(shs. 2.72 in 2OL3/2014

TLre huge -loss making trend dates back to 2OL2l2013 financia-l

year r.vhen airline made an operating loss of Ks}.s' 9'012 billion

IncidentallY, 2OL2l2OL3 coincides with the initial years of t1'e execution

of the 1o strategic pian of tkre airline d-ubbeci "project Mar'r'ingu"

The comP under

flight

CornpanY

hillion as

March 20

the "Project Marvingu" is undertaking an expanslve

programme which led- to expensive and huge

borror,vings fund acqrrisitions aircraft, aircraft spare engines and pre-

delirrery ts for ord.ered aircrafts' The totai borronring by the

by approxirrately 1OB percent from Kshs' 5O'l-2

at s1=t Marcb. zo14 to Kshs. ro+-t7s bilLion as at 31=t

5.

The new being purchased by t1.e Compal'y rlnder tLre plan are

not d- in the rr.arne of tkre company but are registered in t}-e narn'e

of SPVs se equity is held by the security trustees on betr-alf of ihe

hnanciers. Tkre entities rvhich have been registered by l(enya

AinvaYs oup Lirnited- for this arrangement are

(ils a Aircraft F'inancing Limited

(iil dovu Aircraft Financing Limited

(iii) yati Air-craJt Finan"cing Limited

(ir-) IGfaru Aircrait Fir: ancing Limited

Limited

Sambunr Lirnited

Aberdare Lirnited

Ainboseli Limited
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The Directors and the faces behincl these specia_l purpose vehicres
(cornpanies) are not known to the investors and to the general pubric.

L2. Shareholders Analysis
Tabie 2 show-s the largest sharehold-ing in I(en5,a Airways andrespective number of shares heid as at 31st March 2074.

the

Table 2: I(en
Narae
7. Cabinet
Treasury

sha

Secretary tc

reholders as at 31.t March ZOL4
No of Sirares

tlr.e National 44S,g2O,556

400,o2a,026

143,000,o0o

71, 116,080

25,536,865

20,630,773

10,369,230 0.69

9,O29,560
8,232,417

8,003,940
354,609,487
L,496,4.69,o3
4

%
29.AO

26.73

9.56

4-.75

1.'/ i

1.38

o.6C|
U.OD

o.53
23.7A
100.o
o

was

2. KLM - Koninirlijhe _uacFrtvaart
Maatschappij
3. StasCarC C?rartered I$oi.niiiees Ltd l{.oreResident a/c y>BJ.lZS2
4. Standard Chartered Nornireees Ltci NonResident a/c 9OS?
5. Standard Chartered Norizinees Ltd A1c91A7
6. Standard Chartered Nominees Ltcl a/c923U-
B. Standard Charterecl ldominees Ltd A/e9L97
8. Vijay Iz:.tlrlaf Ratilai Shah
9. Standai:d Chartered i{or:..inees ttd KE14353
1O. Miire Maina l(amarl
Other shareholders
Total

Data Source: I{enya Ainvaysz

As shor,rn in tabie 2, t},:e largest shareholder as at 31sr March 2Ol4
the Governmen t of I(enya (through cabinet secretary to the Nationa-l
Treasury) r.i.ith 29'B percent sharehording followed by I(LM Airline with26.7 percent shareholding; other shareholders at 23.T percent
sharehoiding; and sta,dard chartered nominee non residents at 9.s6
percent

2 zotS-zotq Financial year Audited Financial Statements
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ike Maina was the largest local individual shareholder as at 3l"t

2014 r,vith B mil-lion shares representing approximateiy 0'53

ercent sh lding of -rhe company while the total Standard Chartered

Norninees sharekro lding for various gro\lps both non-resident and

locaf was ly 18.64 percent shareholding as at the same date

Table 3.0

foreigners

ow the d.istribution of Kenya Air-i,vays slrares arnong

locals residents as at 31"t March 2OL4

holders as at l- =t
1e o butio OI ha

"/"No. shareh.o 1<iers o of Shares
3?,292,257
,138,841
,48,151,642

42.32
2L

viduals 534
6

Foreign
For-e-ign

o 0.54

3,266
74,016

6 43.31
Local I tutions

206 ,886,295 L3.82
Loc-41
Tota1

viduals
I 6196 4-69 o35 100

'77 33',7

Data S ce: IienYa AirrvaYss

As shown table 2, 42.a6 percent of l(enya Airways was o\tu:ned by

foreigners as at 3r"r March 2or4. This comprised of 27 foreign

institrr rvhich owned +2-32 percent and 534 foreign individuals u'ho

Or".ned O- percerrt- The loca-I ou,nership of ttre institution stood at 57 '14

percent prlSlng of 3,266local institutions r,vho owns 43'31 percent

arrd 74,O 6 local individuajs r.vLro orl,ns a paltry 13'82 percent'

The of local individual slrareholders has reduced from over

113,OOO

74,016

individu
percent

l"tAprilLgg6rvhenthreair]-ineund.ern,entpubliclistingto
as 31=t March 2014'The shareholding strength of local

have aLso reducecl from a high of 22 percent in 1996 to 13'82

at 3l=t March 2Ol4

B
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cHAFTtrR F rvE: cEstrR.varIoFIS AND RECOMMEND,{TIONS
Observations
The Board and Management of Kenya Airways

1' The committee rvas not persuaded tLrat the Kenya Ainvaysmanagement understood the environment and market thel' wereoperating in so as to maintain a competitive edge, ;;" Jrategicdecisions in key areas that required. constant vigilance in shrdl.ingglobal and regional rnarkets and destinations, the vagaries or ups a,ddoq'ns in the oil ind.ustry, plan,ing of routes ,-o ,?a*.Iu"", [r"..*.partnerships i,vith KLM and the sky tea:rr, sale of tickets, capitarizingthe potential ancl dyrramic of its own rocai and regional base r,vkrere ithad inherent hegemony in I(enya ald Africa

2' The Government of Kenya is represented in the Board of Directors bytire Principal Secretar5,, Nationa] Treasury and. the principa_i Secretary.IViinistr5' of rransport and Infrastructure. The Governrnent is und-er anobligation to ensure that public funcls are employed lawfuliy andefficientiy, hence the need to have the representativ-es in the Board.The committee however noted that t1.e two representatives r,vere notconstant in the attendance of Board meetings, therefore reneging onthe responsibility assigned to them.

3' The Ma,agement of Kenya Airways is over representecl in the Board,consequerrtlSr srr4ermining the Board's control and oversight. Thecornmittee \^ras unable to tell the skills the members offered to theBoard.

Qualifications of the Chief Executive Officer.

4' The current Group Managing Director and chief Executive officer, Mr.Mbtr'i Ngunze \,\ras the former chief operating officer of KenyaAirways for three ]rears. The committee obser-ved that at the point ofbeing recruitecl to the position of chief operating officer, Mr. Ngunzewas not qualified for that position as outlined in the l(en5,a Airwaysoperations manual (Appendix 1 page 31 of 1LB).

5 The Board of I(enya Airways s,bmitted to the committee that itexercised its discretion to w-aive the i-equirement for g_10 years,experience r,vhich allor,ved the current Group Director and chiefExecutive officer to be recn-rited as chief operating officer before thecurrent appointrnent to Group Managing Director and chief Executiveofficer' The committee questioned how the Board could exercise
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amount of I(shs.4.2 Billion approved by the National Assembly inMav, 2o1s. It only forrows therefore trrat the ;il;r;;"Ji"i-,oo"f,rnance contained at Article 2o1 of the constitution and especiaily theprinciple of openness and accountabiiity m,st be adhered to. Further,Article 229 (5) & 229 (6) of the constirution provides that-

(5) The Audito-r-Generar rnag audit and. report on the accounts ofang entitg thqt is fitnd.ed.firom pibtic fitnd_s. 
r- -'

(6) An audit ,:Lort shatt confirrn uhether or not pubtic moneg Ltasbeen applied ta,ufuttg and. in aru effectir. *oy. 
-

Thre committee obser-ved. that Arti cre 229 as stated above prowidesenabling provision to ca.rse the Auditor Generar. to audit KenyaAirways and a,y other non-pubric entity that benefrts from pubricfunds.

Hui'nan Resource Issues
10' The rabour disputes at I(enya Airways hane a huge impact onservice delivery and the morale of piiots, crew and other starf. Thedisputes han e been the subject of protracted ritigation and theproceedi,gs are sti1l pending before various courts. The prolongediitigation in court impacts negatively on the operations of thre airLine interm.s of costs and man horrrs.

Employi'nent of F.oreign ldatioreals
11' The Kenya citizenship and Immigration Regurations, 2or2provides at Regulation 2O(2) and in the Se.renth Schedule providesthat a class D permit shali be issued once it has been demonstratedthat the person in favour of w-horn the permit relates possesses a skillthat is uilavailable in Kenya and further that the person would be ofbenefit to Kenya. The Reguiation provides as foilor,vs_

20. Residence or uorlcpetntit
(1) Aru application for a- resid.ence or work pennit sL^tatt be mad.e to theDirector in Forni 25 set out in the First Schedule.
(2) The Director shall' afier consid-ertng an application mad.e und.er paragraprt(7)' issue a resid'ence or worlc p"iit, in any of the classes specifi.ed. in theseuetttt1' schedule, irt Forrn ia set out ii tie First s.Lr"dut", upon thepagrnent of the applicabte fees prescribed. in the Nintlt ichedute.

13. The Director of Immigration senrices, to whom applications forclass D u'ork permits are made, should require an employer todemonstrate that the skiil possessed by the person to whom a,,application for a rvork permit relates is unavailable in I(enya. The

QA
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work permits as requested by I(en5ra Airwalrs. Further, there was adisparity betwee' the list of foreign L*ploy..s r.r,ith u,ork permits madea'ailable b)' the management of Iienya Airways and the list submitted bythe Director of Immigration Services

14 ' KenS'4 Aifi^'alrs applied for r,vork permits for captains i, or.der to meet ashortage of pilots and get pilots rvho could fly certain rypes of aircrafts.Ho\^'e\rer, the airiine has an ab iruitio training p.og."*.re r,vhere KenyaAirways trains first officers and then recruits thern after successfulcompletion of the training. It u,ould have been prudent ro e,sure that theab ii'titio prograrnme was designecl along the expalsion plans of the airlineto ensure that pilots a'e trained in opeiating the aircrafts that rvere like15,,to be purchased uncler the expansion pian. A shortage of pilots due to theairline's expansion plan is one of the indicators thaf tne arnbitiousexpansion plan \\ias not accompanied b), actual gro,uirth in the airlineincluding building the capacity of existing employees.

Iiinancing Arraage me nts

15. The documentation prorrided b5, the Ma,agement of I(en5,2 Airr,va,.s f61purchase of air:crafts was not sufficient in terrns of the amo,nt of monel.spent on each aircraft' Issues of transparency and accountability arises insuch a case, as it r,vould be important io knorn, the amount of money spenton these aircrafts in order to make a compariso. of prices and assessr,rrhether the::e lvas good value for monelr and compare the prices r.l,ithprevailirrg market prices. The competitirrlness of the funding structurecould also not be ascertained. ouring to the public interest i, the affairs ofKenya Airura]'s, there u,as need for more transparency and accountability.
16' it was obser-ved that operating costs \ rere so high and rvas posingliquidily probleirrs to the Compan1,. The high cos." o1 m&n1r occasj.onsstifled the achievement of some fina,ciai agreements as pointed out in theEmbraers' credit facility. Kenya Airways recorded a loss of Kshs 2s.7billion in the Pinancial Year ending 31"t Ivlarch 2015. The loss has beenattributed to the increase in the operational costs of the company.Hou'ever' the management presented to the committee that the heairyiosses \vere as a result of various factors including the Ebola outbreak,insecurit5r and unfair competition. The committee hou,ever noted thatthese factors were not unique to I(enya ainvays as other airlines operatedprofitabiy in the same region.

a

t7 The committee observed that the IFC had committed itself toprovide manageria-l ancl technical support to KQ on roriing out project
oo
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22. Ticket Overpricing and Competition
Although ticketing is a core revenue earner for an airline, the committeeobserved that KQ has overpriced its tickets and has lost many potentialpassengers institutionally and individual1}, to other airlines particularlyEthiopian Airline.

23. 'I'ax Burcien

The taxation Burden incurred by the Airline contributed to a massirre loss. InMay 2oL4' the VAT (Amendment) Act 2074 r.r.as implemented. This had animpact on the planes that had earlier on been exempted from vAT. Theamendment as r'r'e1l provided for vAT on spare engines of the aircrafts. Thissubstantiallf increased the costs of importing the aircrafts. in addition, theburden r'r'as likeiy passed to the pr."".rrg.rs in form of pricier airline tickets.The committee observecl that Tax issues harre been recurring prompting Keto seek',raivers over tax penalties and interest charges. 
- ----'

24. Urrsustainable Debt Leve1s

It r'r'zas observed that during the yea.r ending 3lsr March 2013, the companyacquired 3 borrora'ing facilities to finance the purchase of 10 Embraeraircrafts and pay for the pre delive[, deposits for Embraer,s and 9 Boeing 787Dreamliner aircraft' These credit facilities were part of a larger $2 biilions]'ndjcated aircraft purchase facility u,ith Africa, Export *import Ba,k(Afrexim) being the lead arranger (the facili$, to be proyided by a consortiumof financiers)' The Afrexim-Aircraft loans \\ras reported to be Kshs.37.594billion u'hich r'vas to accrue an average interest rate of 5.39% for period 2olz-2025' The committee noted that given the current revenue base of I(e, thesedebt levels al-e Ltnsustainable.

25' During the planning, development and execution of the ,,mau)irLgu,'
project the rnanagement did not consider risks that could jeopardize thesuccessful implemeutation of the project. The Committee observed thatthis rvas an indication of managerial incompetence.

26' The committee observed that the success of l{en,,a Airu.ays as anational airline is interturined with the broader national goat of creating aregional hub in Nairobi. Therefore. there was need for Kenya Airways, theKenya Airports Authority and the I(en5ra civil Aviation Authority to pools1'nergies in order to achieve the vision of the aviation industry of buildingNairobi as a regional hub.
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Recorr-rrm.endations
]. Girren the importance of the I{e to the l(enyan economSr, the Committeerecommends that the shareholders inject new- capital into the airline tofacilitate the turnaround of the airline

2' The shareholders should provide a financial bailout in iorm of equirynnder the foilou,ing conditions_

a. A reconstitution of the Board of Nlanagement b), the majorshareholders,

b' Restructuring and putting irrto place a managernent tearn r,r,ith
sufficient skills artd experience in the aviation industry, uzith anabilit5r to turn around and build the company.

c' Hire a ne\\i marketing director rn ith proven international experienceto turn around its ticketing s)rslsm and ensure proper accounting of
revenu.e from market sales.

Ittfitsiotz of capital can only be rutacle upon meeting tlte cond-itions stated.aboue' 77te co'mmittee cloes not recortrrtend. antg bailout that d.aes not talceinto full accourtt the aboue conditiorus.

3' The shareholders should review ald restructure the Board of Directorscompositio, since in the current composition the mamagement tearn isover r:epresented: this overrepresentation undermines the Board,s adrrisoryrole.

6' The Auditor General should aud,it rhe Accounts of the Airiine to ensurethat the public funds injected into the airrine are prudentllr used.
7 ' The committee recommends that Pariiament should review the IFC Act inconjunction r'i'ith any other relerrant internationai lasz to establish q,hether

or not the IFC position is tenable, especiail}r in the context u,here it iscurrentl5; asking for a position as a member of the Boar-d of Directors
of Kenya Airu'ays' The comrnittee further recommends a revier.r, to thecountry's engagement u,ith the IFC in vier,l, of the fact that the}, 21. 

"o,accountable to l(enya.

B' National Treasurlr should initiate the process of providing a favourabie taxregime; possible tax breaks for the l{enya Airr,l,ays as its su.ccess is vital tothe realization of creation of Nairobi aviation hub.
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