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MINISTRY OF ENVIRONMENT AND FORESTRY

BRIEF BY THE PRINCIPAL SECRETARY TO THE SELECT

- COMMITTEE ON IMPLEMENTATION ON THE IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS - RECRUITMENT OF ALL
WILLING NYS SERVICEMEN AND WOMEN INTO THE DISCIPLINED

- FORCES

The Select Committee on Implementation requested the Principal Secretary to
apprise it on the implementation status and challenges faced, if any, in the
implementation of a resolution that the Government considers through all the
disciplined forces to give first priority in recruitment of their servicemen and
women to all willing NYS graduates which will significantly reduce their
" recruitment cost, training period and subsequent training cost and in addition

create jobs for these skilled youth as communicated vide letter Ref No.

KNA/L&P/2018/RES.14/ (029) dated 11" July 2018.

- Response
~ Hon. Chair, my Ministry through Kenya Forest service has not recruited any
Service men or Women from the time the resolution was made and communicated

vide the letter Ref. No. KNA/L&P/2018/RES.14/029 dated 11" July 2018.

\

\
However, the Service has been implementing a policy of similar nature since 2015
- following a directive by His Excellency the President which was made prior to the

National Assembly Resolution regarding recruitment of NYS graduates.
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In this regard, in June, 2015 and January 2016, the Service advertised for nationwide
recruitment of 488 Recruit Forest Guards whose core requirement for the position
was for candidates to have successfully undergone through Basic National Youth
Service Paramilitary Training and graduated. The Service conducted the recruitment
at National Youth Service College-Gilgil and successful candidates reported
immediately at Kenya Forestry College-Londiani for training before their

deployment to the forestry protection and enforcement duties all over the country.

Thank you, Chair.

Yl e e S~

Dr. Ibrahim Mohamed, CBS
PRINCIPAL SECRETARY




MINISTRY OF ENVIRONMENT AND FORESTRY

BRIEF BY THE PRINCIPAL SECRETARY TO THE SELECT
COMMITTEE ON IMPLEMENTATION ON THE IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS — REPORT OF THE
DEPARTMENTAL COMMITTEE ON ENVIRONMENT AND NATURAL
RESOURCES ON THE INQUIRY INTO F OREST RESOURCE
MANAGEMENT AND LOGGING ACTIVITIES IN KENYA

The Select Committee on Implementation requested the Principal Secretary to
apprise it on the implementation status and challenges faced if any on the
Report of the Departmental Committee on Environment and Natural
Resources on the Inquiry into Forest Resource Management and Logging

Activities in Kenya, as adopted on 7™ August, 2018.
Response

Background

Hon. Chair, at the beginning of 2018, the Country experienced a prolonged dry spell
that continued to this year. Concerns have been raised and this continue to be so with
regard to acute shortage of water supply, degradation of forests on public and
community land; mismanagement of plantation forests, the Shamba system,
increased incidents of encroachment into water towers and other catchments areas;

wanton logging, charcoal burning, and increased livestock grazing in public and
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important ecological systems.

These concerns informed the decision of t

and Environment Sitting on 15t February,

enquire into the malpractices.

\_ff.,:.community forests all of which undermine the Country’s capacity to sustain

Ly, o
AR )

he Parliamentary Committee on Lands

2018 to commence on their motion and

The Committee made twenty five (25)

recommendations which the Government was to address. The update on the

implementation of these recommendations is presented here below:

MATRIX ON STATUS OF IMPLEMENTATION

rNo The Committee’s Responsible | Status

Recommendation
1 | The KFS withdraws from KFS, MEF | The Moratorium on
commercial plantations and harvesting of Forest
gradually converts the Plantations from Public
134,000 hectares of Forest is still in force and
commercial plantation into Restoration of the un-stocked
natural forest by restoring areas is ongoing,.
the cleared land with
indigenous trees.
Subsequently, the Executive
should create new natural
forest boundaries with
Nyayo Tea Zones in order
to create buffer zones.
2 | The Ministry of Environment MEF e The Ministry

and Forestry should advertised for the
provide incentives, enabling recruitment of Board of
policies and other relevant Directors to operationalize
interventions to private the Forest Conservation
commertcial forest plantation and Management Trust
in order to increase the forest Fund which will support

| | cover and to promote timber
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No+ The Committee’s Responsible | Status
Recommendation :
industry. investments in the Forest

Sector in the country.

e In addition, the
Ministry has developed a
Strategy for increasing tree
growing and therefore
contribute towards the
attainment of 10% tree
cover. This is planned to
commence in the F/y
2019/2020.

3 | KEFRI and KFS should be | MEF * The Ministry has
adequately  funded and secured funding from the
supported to develop high National Treasury to
quality  indigenous  and support the Tree Planting
exotic tree seedlings and Campaign and embarked
nurseries in order to restore on preparations for its
government forest land and implementation through
to promote private KFS and KEFRI among
commercial plantation. other Government

Agencis.

4 | Punitive penalties should MEF, KFS | The Forest Conservation and
be entrenched in law to Management Act (No.34 of
curb forest destruction and 2016) is currently undergoing
illegal logging. The Forest review to provide for punitive
Conservation and penalties provisions.
Management Act (No. 34
of  2016) should be
amended to provide for
punitive penal provisions.

5 |[Kenya should take | MEF, KFS e The Ministry of
advantage and claim carbon Environment and Forestry
credits to help in her efforts has created Secretariat of
at forest and general Climate Change at its
ecosystem conservation. Head-Quarters to  be




made readily available to
citizens especially through
empowerment of the youth
and women in collaboration
with KEFRI and KFS. The
youth and women are
encouraged to join
cooperative movements in
order to access cheaper
seedlings under economies
of scale.

KEFRI

No | The Committee’s Responsible | Status

Recommendation

The Ministry of responsible on matters of

Environment and Forestry climate change  and

should create awareness on spearhead implementation

carbon credit to enable of the public education and

Kenyans to embrace the awareness programme.

programme. e The Ministry has also
launched the REDD+
programme  Wwith  the
support of UNDP under the
funding of the  Forest
Carbon Partnership
Facility of the World Bank.
This programme  Wwill
develop a strategy and
investment plan to access
Carbon Credits to support
forest conservation
activities in the Country.

6 | Tree seedlings should be |KFS, Currently KFS, KEFRI and

Kenya Meteorological
Department have prepared
information on appropriate
tree species matching with
agro-ecological sites, and
location of nurseries where
trees and fruit trees can be
accessed.

Further, KFS has an existing
programme of Farm and
Dryland Forestry which deals
with seedlings production and
tree planting outside gazetted
government forests. Through
this, KFS has embarked on
intensifying production of
tree seedlings all over the
country by improving the




No | The Committee’s Responsible | Status
Recommendation

h existing tree nurseries and
establishing model tree
nurseries in some counties as
well as encouraging private,
schools, individuals, churches
and women groups to
produce the tree seedlings to
make them available for
planting.

7 | The Ministry of MEF The Ministry has prepared a
Environment and Forestry draft strategy for increasing
should spearhead inter- national forest cover and
ministerial collaboration initiated the formation of the
with the ministries of Inter-ministerial Committees
Petroleum and Mining, at National and County
Water and Sanitation, Levels to coordinate the
Tourism and Wildlife in efforts. The Strategy is now at
coming up with an all- the Cabinet for approval.
encompassing strategy on
conservation and
management of forests,
water and other natural
resources in the country.

Their operation should be
coordinated from the Office
of the President

8 | The Ministry of MEF, KFS, | Guidelines for species site
Environment and Forestry KEFRI matching has been developed
should develop capacity of and incorporated in the
KEFRI and KFS on Strategy for tree growing to
matching of seedlings to be enhanced by Tree Planting
specific regions. The towards 10% tree cover
ministry should also develop project
standards for the
development of nurseries
across the country.

9 | The Ministry of | MEF The Ministry of Environment
Environment and Forestry is and Forestry has developed |
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No | The Committee’s Responsible | Status
Recommendation
urged to come up with a National Forest Programme
master plan on 2016-2030 as a strategic
environmental conservation framework for forest policy,
spanning at least 25 years in planning and implementation
collaboration  with  all to coordinate the sector
stakeholders. development. The framework

will enable the ministry to
coordinate forest investments
in the country. Currently the
process of preparing an
implementation action plan
which shall involve the
participation of all
stakeholders including the
public, private sector, civil
society and communities 1s
underway

10 | The Ministry of | MEF, KFS | The KFS has an existing
Environment and Forestry programme of Farm and
should focus on plantations Dryland Forestry which deals
in ASAL areas to grow tree with promotion of
cover in the country in order commercial tree growing
to increase the supply of outside gazetted government
forest products since there is forests which include ASAL
no competition in those areas and is being manned by
areas in agriculture and competent forest officers. The
human habitation. Service has posted officers to

all the 47 counties to provide
forestry advisory services as
required.

11 | The Ministry of | MEF, KFS | The Ministry and KFS have
Environment should intensified partnership with
spearhead ~ regular  tree government ministries,
planting exercise in departments, agencies,
collaboration ~ with  all disciplined forces, donors and
government ministries, other stakeholders across the

|| departments, agencies, country for enhanced tree




No

The Committee’s Responsible | Status

Recommendation

disciplined forces donors planting e.g. KTDA, ADC,
and  other  stakeholders Rhino Ark among others.
across the country.

12 | The Ministry of | MEF, KFS Ministry has commenced the
Environment and F orestry process of audit of the saw
should carry out an audit of millers through letter Ref:
the saw millers and further DENR/EMC/40 dated
assessment on how to reduce 11/6/2019. KFS has
them in order to ease developed an e-registration
pressure exerted on the system that will be used for
forest. registration of the applicants

for prequalification of
sawmillers. Also licensing
bidding on e-line is in

. progress

I3 | KFS should put up systems | KFS KFS is developing a system
in which the saw millers in which the saw millers will
would be required to have be required to have corporate
corporate social social responsibility in their
responsibility programmes areas of operation.
in order to give back to the
community in which they
operate.

14 | The KFS should fully | KFS Implementation of
implement the participatory participatory forest
forest management policy management between KFS
to ensure that Community and Community Forest
Forest Associations benefit Associations is ongoing. KFS
from the forests since they has done contractual
host and protect them. agreement on forest operation

role assigned to CFAs in
2019-2020 work plan (CFA
Policy change)

I5 | CFAs should conduct KFS Community Forest

regular elections to curb
situations where some CFA
officials collude with forest

Associations will be

registered with the Registrar
of societies and conduct their
election in accordance with ]

7



No | The Committee’s Responsible | Status
Recommendation
rangers or condone the provision of the society
malpractices. act.

16 | KFS should implement the |KFS KFS is implementing the
PELIS program in PELIS program in
consultation with the consultation with the CFAs.
Community KFS has initiated inter-
Forest Associations to avoid institutional forum composed
conflict with the community. of KFS, NACOFA, FSK,

CoG, and KEFRI to carry out
audit and give way forward
with regard to PELIS and
how to address the
challenges. This was done
through letter Ref.
PELIS/KFS/Vol.V/98 of
21/1/2019

17 | KFS should streamline the |KFS The inter-institutional forum
operations of the PELIS composed of KFS, NACOFA,
system to curb the abuse of FSK, CoG, and KEFRI is
forest by rangers. Equally, expected to streamline the
riparian areas should be out PELIS system and operations.
of bounds for the PELIS
system.

18 | Kenya  Forest  Service KFS The KFS Board has already
should recruit forest approved the recruitment of
rangers to ensure there are 1,500 forest rangers to ensure
adequate numbers to adequate numbers to
effectively ~manage and effectively manage and
conserve the country’s forest conserve the country’s forest
resources. The recruitment resources. The recruitment
should prioritize will be done immediately
communities living around funds will be made available.
forests.

19 | KFS should transfer forest KFS KFS identified forest rangers
guards who have stayed in who had stayed in one area
one area for more than 2 for more than 3 years and is
years. in the process of transferring

| | This would curb the habit them as per the policy.




No

The Committee’s
Recommendation

Responsible

Status

of the rangers abandoning
their core business of forest
conservation and
management and resorting
to farming under the PELIS
system and other
malpractices in collusion
with cartels in the sector.

20

KFS should streamline the
allocation of forest
materials through a
bottom-up approach in order
to  mitigate the alleged
corruption associated with
the allocations done at the

KFS head office.

KFS

Moratorium on removal of
forest material is still on
except for sustainable
harvesting of mangrove forest
in Lamu County. The Service
has however prepared the
procedures foroallocating
plantations to licensees which
1s aimed at streamlining the
process.

21

The Ministry of
Environment should ensure
that KFS is adequately
funded to implement its
activities.

MEF

The Ministry has engaged
with the MTEF Sector
Working Group to request for
enhanced funding to support
KEFRI and KFS. Once funds
are adequately provided KFS
and KEFRI will develop high
quality exotic and indigenous
seedlings. The National Tree
Planting Campaign is already
an approved project for the
next four years and provides
funding for tree seedlings
production. The process has
secured an allocation of KShs
Ibillion for increased tree
planting in the country and
contributes towards 10% tree
cover.




possible conflict of interest
and abuse of office contrary
to section 101 of the Penal
Code and Public Officer
Ethics Act 2003. If found
culpable, he should be
barred from holding any
public office.

No | The Committee’s Responsible | Status
Recommendation

22 | The Ethics and Anti- | MEF The Ministry has invited the
Corruption Commission Directorate of Criminal
should investigate  the Investigations (DCI) and
immediate  former KFS EACC to conduct
Board  Chairperson  for investigations and prosecute

those culpable.

25

The Committee finds the
suspension of KFS senior
managers to have been
done illegally and
procedurally by the
Chairman of KFS Board.
The Committee therefore
recommends that the KFS
senior managers be
immediately reinstated and
any fresh action be
procedurally done.

KFS
BOARD

The process of addressing the
un-procedural suspension has
been addressed by the current
Board and the irregularities
have now been dealt with.

24

The Cabinet Secretary,
Ministry of Environment
and Forestry should
immediately reconstitute the
KFS board, with utmost
attention to integrity and
independence of incoming
board members, to replace
the former board whose term

expired on 31 st March,
2018. This will ensure
continuity and action on

MEF

A new Board was constituted
in June 2018 and is
operational.

10



!T\Io The Committee’s Responsible | Status
' | Recommendation

matters requiring the board’s
attention at KFS.

25 | The  executive should | MEF The Ministry is seized of this
streamline the functions of concern and addressing this

I KWS, KFS and KWTA in through consultations with the
order to mitigate the respective institutions.
perceived  conflict and
enhance their effectiveness.

Thank you, Chair.

W

Dr. Ibrahim Mohamed, CBS
PRINCIPAL SECRETARY
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MINISTRY OF ENVIRONMENT AND FORESTRY

BRIEF BY THE PRINCIPAL SECRETARY TO THE SELECT
COMMITTEE ON IMPLEMENTATION ON THE IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS —A REPORT OF A PETITION
REGARDING THE LIFTING OF THE B AN ON LOGGING AND
HARVESTING OF THE MANGROVES IN LAMU COUNTY

The Select Committee on Implementation requested the Principal Secretary to
apprise it on the implementation status and challenges faced, if any, in the
implementation of a report of a petition regarding the lifting of the ban on
logging and harvesting of the mangroves in Lamu County as communicated

vide a letter Ref No. NA/DLP/PP/2018/ (025) dated 19" October 2018.

Response

Background

Hon. Chair, arising from the Moratorium on logging in Public and Community
forests issued by the Government on 24" February 2018, the residents of Lamu
County petitioned the Government to lift the Moratorium on harvesting of
mangroves. The residents justified their petition on the basis that the moratorium
had negatively affected over 15,000 people especially the residents of Ndau,
Kiwayu, Faza, Kizingitini, Pate, Siyu, Manda, Kizuke and Mkunumbi. They also
stated over the years they have depended on the Mangroves for their culture and

livelihoods.



. In response, the National Assembly Department Committee on Environment
and Natural Resources visited Lamu and submitted a report which was tabled
and adopted by the full house. Parliament resolved and directed the Ministry
of Environment and Forestry to provide information on key matters which has
been raised by the community.

. Subsequently, the Cabinet Secretary, Ministry of Environment and Forestry
sent a fact finding team to assess the issues relating to the petition in
consultations with the local community and leaders on the ground and come
up with recommendations and conditions on special exemption on harvesting
of Mangroves in Lamu County.

. The Team recommended for the special exemption on Mangrove harvesting
in Lamu County on the basis of safeguards to ensure sustainable harvesting
and restoration.

. To this end, the ministry developed a model on safeguards for special
exemption on harvesting of mangroves from the moratorium in Lamu county
and was approved by the cabinet The model provided guidelines and
conditions on which the harvesting of mangroves was to be based on. The
ministry recommended exemption of mangrove harvesting in Lamu County
and instructed all eligible applicants to apply for licenses.

. Three sensitization meetings involving KFS, KEFRI, Lamu County
Government and community were held. In the meeting the community was
sensitized on the model of safeguards and the license application process.
After the meeting a total of forty one (41) interested community members
collected application forms from the office of the Ecosystem Conservator. Out
of theses only twenty nine (29) applicants compising of four (4) women ,
five (5) youth, one self —help group and nineteen (19) men managed to return

fully filled forms to the office of the of Ecosystem Conservator .



6. The applications were opened and evaluated by an Ad hoc committee
’éomposed of officers from KFS, KWS, NEMA, County Government of

.+ Lamu, and Kenya Maritime Authority.

7. The evaluation criteria was on the basis of citizenship, KRA pin and ID, area
of operation, quantity required previous performance in mangrove harvesting
etc. During eyaluation, women, youth, the venerable and people living with
disabilities were given priority.

8. The Evaluation committee recommended the approval of issuance of forest
general license for applications and the results forwarded to the Head of
Conservancy Coast region.

9. Forest Conservation Committee Coast region held a special meeting and
reviewed the recommendations of the County Committee and upheld the
decision of the Ad hoc committee of Lamu County.

10.A Procurement Committee appointed by the Chief Conservator of Forest at
KFS head quarter recommended to KFS Board to approve issuance of General
Forest License to the applicants

11.0n 21% march 2019, the Hon. Cabinet Secretary Ministry of Interior and
Coordination of National Government Hon. Dr. Fred Matiangi presided over
the handing over of the twenty two (22) successful applicants with timber
license for mangrove harvesting by the Chief Conservator of Forest on behalf
of KFS Board of Directors.

12.0n 22rd March 2019 —A meeting was held by the successful licensees to take
them through the special licenses as a way of familiarization on all the

- obligations, requirement and implementation procedures.
13.0n 27" March 2019-Sensitization was done to Senior Agencies Commanders

at Operation Fagia Msitu in Manda Naval Base.



14.The Licensees gave out names of members of public whom they have
authorized to harvest mangrove on the areas they were allocated.

15.0n 22™ to 29t March the old licensees removed the old stock of harvested

mangroves.

Progress of mangrove harvesting since the moratorium on harvesting was

lifted

Month | Boriti | Vigingi | Mazio | Pau Fuel wood
April | 857.5 221.5 356 603..5 615

May |787.5 |173 45 594 787.5
June |637.5 |226 0 1245.5 -

Total |2282.5 |620.5 |401 1839.5 1300.5

Thank you, Chair.

WCAJ\)

Dr. Ibrahim Mohamed, CBS
PRINCIPAL SECRETARY



SELECT COMMITTTEE ON IMPLEMENTATION
SUBMISSIONS ON THE IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

Honourable Chair,

Pursuant to a letter NA/DCS/CO1/2019 (69) dated July 23, 2019 the National
Assembly Select Committee on Implementation requested the Cabinet Secretary,
Ministry of Lands and Physical Planning to provide written submissions on the
following-

i. Report on the alleged irregularities in the compensation for part of LR. No.
7879/4 to Ms. Afrison Import Export Ltd and Huelands Ltd by the National
Land Commission

ii. Report on the alleged irregular allocation of land set aside for settlement of
Ontulili squatters

iii. Report on a petition regarding the alleged irregular allocation of LR No.
11379/3 on behalf of Mowlem ward, Embakasi West |

iv. The report on a petition on non-issuance of title deeds to land owners of
Embakasi west constituency.

v. The report on a petition on the notice of demolition issued by nema and water
resource authority to homeowners of seefar apartments

vi. The report on a petition on rectification of records in the register for land
parcel number Igembe/Ndoleli /Athina Ruujine/ 2554 .

[NECEIVER]
| m [ o ANG 2010 D f
CLERK' |




Honourable Chair, I wish to submit as follows-

1. REPORT ON THE ALLEGED IRREGULARITIES IN THE COMPENSATION FOR
PART OF LR. NO. 7879/4 TO MS. AFRISON IMPORT EXPORT LTD AND
" HUELANDS LTD BY THE NATIONAL LAND COMMISSION

1.1  Background and Context

The National Land Commission compulsorily acquired part of L.R. No. 7879/4
measuring 5.727 hectares (ha) or 13.77 acres for Drive In Primary School and
Ruaraka High School from Afrison Export Import Limited and Huelands
Limited. The Commission made an award of Kshs. 3,269,040,600/= in
compensation to Afrison Export Import Limited and Huelands Limited.
Subsequently, the Commission paid the sum of Kshs. 1,500,000,000/= to
Afrison Export Import Limited and Huelands Limited as partial compensation
leaving a balance of Kshs. 1,769,040,600/=. The acquisition drew a great deal
of public controversy which resulted in various entities inquiring into the
matter including the National Assembly’s Departmental Committee on Lands
and the Senate Committee on County Public Accounts.

The National Assembly Departmental Committee on Lands conducted
investigations into the acquisition of the land and prepared a report dated June
5, 2018. The Committee concluded that the acquisition of the land was illegal
and contrary to the Land Act; that it failed to secure the public interest by
ensuring that the title to the land acquired was registered in the names of the
two schools and that it was contrary to Article 201 of the Constitution on
responsible  financial ~management. The Committee made various
recommendations.

Recommendations by Parliamentary Committee on Lands

In the report of Parliament dated June 5, 2018 by the Departmental Committee
on Lands, the following recommendations were made-

i.  The Chairperson of the National Land Commission and other officers of
the Commission should take personal responsibility for acting contrary
to the Land Act, 2012 and the Constitution

ii. The Directorate of Criminal Investigations should investigate possible
collusion among Afrison Export Import Limited and Huelands Limited,
the National Land Commission, National Treasury and the Ministry of
Fducation to fleece and swindle public funds
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iii.  The EACC should take responsibility for loss of public funds for delay and
failure to safeguard against loss of funds, by failing to act on time to
freeze the accounts holding the funds pending conclusion of its
investigations

iv.  The National Treasury should take responsibility for loss of public funds
amounting to Kshs.1,500,000/- and for authorizing payment of
Kshs.1,500,000/~ without an express request from the Ministry of
Education

v. The National Land Commission should immediately secure the interest of
the Government on the land compulsorily acquired in portions of LR. No.
7879/ 4 by taking possession of the title documents of the said parcel of
land.

1.2 Implementation Status

According to the report, no recommendations were made by the Committee for
implementation by the Ministry of Lands and Physical Planning.

Pursuant to the recommendations of the Committee, The National Lands
Commission filed Nairobi ELC Reference No. 1 of 2018 National Land
Commission v Afrison Export Import Limited & 10 othersin which the Ministry
of Lands and Physical Planning was made an interested party.

In a Judgement delivered on June 28, 2019 in the said case, Justice E. O. Obaga
held that the two schools sit on public land. He further held that the land on
which the two schools sit could not be the subject of compulsory acquisition.
The portion on which the two schools sit was surrendered for public purposes
and had accordingly been reserved for that purpose.

2. REPORT ON THE ALLEGED IRREGULAR ALLOCATION OF LAND SET ASIDE
FOR SETTLEMENT OF ONTULILI SQUATTERS

Honourable Chair, I wish to submit as follows-
2.1 Background and Context

In the Petition before Parliament, it was alleged that land excised from the Mt.
Kenya Forest in Ontulili area in Meru for settlement of squatters was irregularly
issued to an individual instead of being issued in favour of the squatters.
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2.2 Recommendation by Parliamentary Committee on Lands

In response to the prayers of the petitioners, the Departmental Committee on
Lands recommended that the National Land Commission should determine the
historical injustices case HS 085/2017 lodged by the Petitioners within three
months from the date of tabling this report with a view to settling the genuine
squatters.

2.3 Implementation Status

According to the report no recommendations were made by the Committee for
implementation by the Ministry of Lands and Physical Planning.

3. REPORT ON A PETITION REGARDING THE ALLEGED IRREGULAR
ALLOCATION OF LR. NO. 11379/3 ON BEHALF OF MOWLEM WARD,

EMBAKASI WEST
Honourable Chair, I wish to submit as follows-

3.1 Background and Context

The National Land Commission and the Ministry of Lands and Physical Planning
held different views on the ownership of LR. NO. 11379/3. The Commission
stated that the land belonged to Kiambu Dandora Farmers Company while the
Ministry indicated that it belonged to Dandora Housing Scheme Ltd.

3.2 Recommendations by Parliamentary Committee on Lands

i.  The National Land Commission does compensate the common
membership of two hundred and twenty-five (225) members of Dandora
Housing Scheme Limited and Kiambu Dandora Farmers Company
Limited in accordance with the law

ii. The Directorate of Criminal Investigations and the Ethics and Anti —
Corruption Commission does investigate allegations of fraud and forgery
of documents such as titles and court orders regarding the ownership of
LR. No. 11379/3 with a view to recommending the prosecution of any
person found culpable of having committed a criminal offence.
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*3.3 Implementation Status

According to the report no recommendations were made by the Committee for
implementation by the Ministry of Lands and Physical Planning.

THE REPORT ON A PETITION ON NON-ISSUANCE OF TITLE DEEDS TO LAND
OWNERS OF EMBAKASI WEST CONSTITUENCY.

Honourable Chair, I wish to submit as follows-
4.1 Background and Context

The Petitioners were allocated houses by the then City Council of Nairobi under
the Umoja Estate Tenant Purchaser Scheme in 1976. The agreement for the
purchase of the said houses stipulated that after full payment of the purchase
fees each owner was to be issued with a title deed. However, the beneficiaries
of the scheme were not issued with the titles deeds even after settling the
purchase fees.

4.2 Recommendations by Parliamentary Committee on Lands

In the Report of Parliament dated April 30, 2019 the Departmental Committee
on Lands made amongst others the following recommendations: -

i.  The National Government in collaboration with the Nairobi City County
Government caters for all the costs of processing fresh applications to be
made by allottees for the purpose of processing lease documents in order
to facilitate the completion of issuance of title documents within six
months of receipt of applications from the allotees

ii. The Ministry of Lands and Physical Planning conclude the survey of the
remaining 10% of unsurveyed land in Embakasi West Constituency
within ninety days of tabling of this report to facilitate the processing of
lease documents and subsequent issuance of title deed.

4.3 Implementation Status

i. The Ministry of Lands and Physical Planning waived payment of all
statutory fees for processing and issuance of Title Deeds to the
beneficiaries under the National Titling Programme.

ii. The survey has been done by the Nairobi City County Government and is
in the process of quality control.
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iii.  Once Nairobi City Government forward the leases to the Ministry we will
proceed to title

THE REPORT ON A PETITION ON THE NOTICE OF DEMOLITION ISSUED BY
NEMA AND WATER RESOURCE AUTHORITY TO HOMEOWNERS OF SEEFAR
APARTMENTS

Honourable Chair, I wish to submit as follows-
5.1 Background and Context

Seefar Apartments registered as LR No 209/12108 consists of a development
that has 288 residential apartments located within Nyayo Highrise Estate along
Mbagathi Road. It was developed by Erdemann Property Limited in 2011. The
apartments have a total of 1000 people with about 40% of the homeowners
having acquired mortgages with various financial institutions and servicing
loans.

Despite National Environment Management Authority (NEMA) and Water
Resources Authority (WARMA) approving development of the apartments vide
letters reference numbers PR/8208 dated 29t June, 2011 and
WRMA/NRB/RIPARIAN/1(56) dated 17t April, 2015 respectively; NEMA
issued an improvement notice (NEMA/5/4/Vol II) while WARMA issued Order
Serial Number 30366 earmarking the apartments for demolition on allegation
that they had been constructed on the riparian reserve along the Nairobi Dam
and Ngong River.

5.2 Recommendations by Parliamentary Committee on Lands

1. NEMA and WARMA undertakes an audit of all licences issued across the
Country to verify the levels of compliance with licence conditions, the
extents and reasons for causes of noncompliance, if any with a view to
taking appropriate action against any person whose actions are
established to be inconsistent with the Law and table a report before the
National Assembly within three months of the tabling of the Report

il. The Ministry of Environment and Forestry, the Ministry of Water and
Sanitation and the County Government of Nairobi should set up a task
force to undertake a comprehensive study on the safety of the Nairobi
Dam, its potential and the socio economic implications of rehabilitation

60f8



. or decommissioning it and table a Report before the National Assembly

111.

1v.

V1.

within three months of the tabling of the Report

The Inter-Agency Technical Team commissioned to assess the safety and
viability of the dam should expedite its report to facilitate for further
discussion between the home owners and the Government to determine
the way forward. In the meantime, the Team should address any
immediate safety concerns

The Ministry of Water and Sanitation and the thstry of Environment
and Forestry, should spear head consultations with the Ministry of Lands
and Ministry of Agriculture to harmonize the definition of the riparian
land and subsequently submit an amendment to Parliament for
consideration and enactment, and table a report before the National
Assembly within three months of the tabling of the Report.

The Government should adopt harmonized position relating to the
principles and process of the demolition exercise so as to assure the
investors that the exercise is being undertaken in a manner that is not
discriminatory

The Ministry of Water and Sanitation should expedite the installation of
sewer line facilities under the Nairobi Regeneration Programme to
mitigate the pollution of the Nairobi Dam by effluent from the
neighbouring residential areas.

5.3 Implementation Status

The recommendation referring to the Ministry of Water & Sanitation and the
Ministry of Environment & Forestry spearheading consultation with our Ministry
and Ministry of Agriculture is pending.

The Ministry is ready to give its input when the spearheading agencies initiate the
consultations.

6 THE REPORT ON A PETITION ON RECTIFICATION OF RECORDS IN THE
REGISTER FOR LAND PARCEL NUMBER IGEMBE/NDOLELI ATHINA RUUJINE

2554

Honourable Chair, I wish to submit as follows-

6 1 Background and context

The Petitioner claims that a Mr. John Bernard Nthuku of land leglstratlon no.

2554/Igembe/Ndoleli/Athiru Ruujine has been in occupation of the land. That

7 0of 8
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the ground measurements of the parcel of land are larger than the scaled area
indicated in the Registry Index Map of the Meru North Land Registry.

6.2 Recommendation by Parliamentary Committee on Lands

The Ministry of Lands and Physical Planning conducts a new survey and rectifies
the record in the land registry for parcel Igembe/Ndoleli/Athiru Ruujine 2554
within sixty (60) days from the date of tabling this report.

6.3. Implementation Status

The land parcel has been re-surveyed and the register rectified as directed. A copy
of the green card is Annexed Marked Annexure 1.

Farida ney, OGW
CABINET SECRETARY

August 7, 2019

8of 8
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ANNEX 1

THE COMPETITION AUTHORITY OF KENYA’S UPDATE ON INVESTIGATIONS OF
BUSINESS PRACTICES AMONG OIL MARKETERS COMPANIES (OMCs) INVOLVED
IN THE SUPPLY AND DISTRIBUTION OF JET A1 FUEL.

A. Background

1. This Report is pursuant to a request by the Select Committee on Implementation status
of House resolutions specifically that the Competition Authority of Kenya( the
Authority’) to review and investigate the business practices among the oil marketing

companies with a view to ensure a level playing field among the operators.

2. Section 31 of the Competition Act empowers the Authority to investigate any conduct or
practice which is alleged to constitute an infringement of prohibitions relating to restrictive
trade practices or abuse of dominance. In addition sections 32 and 33 of the Act, provides

the mode of procuring evidence while conducting investigations.

3. To conduct the Investigation, as recommended by the House Committee, the Authority

developed the following RoadMap:-

i. Identification of the key Agencies/players/Stakeholders and their
Mandate/role/objectives;
CL Appreciatioﬁ of the Jet Fuel Indﬂétry including the key logistics in supply‘ahd
distribution channels;

iii.  Determine the relevant market and market shares of each market player;

iv.  Establish existing contractual agreements, if any, and practices and their effect on
competition (do they suppress forces of supply and demand in the relevant
market?)

v. If Market shares point to a dominant firm in the relevant market; does the
Dominant firm abuse its dominant position as encapsulated under section 24 of
the Competition Act;

vi.  The Authority makes a determination after analyzing the gathered evidence.

150 90012015 CLRTIVIEL
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ANNEX 1
B. Identification of the key players/stakeholders and their mandate/objective

‘

4. The Authority has identified the following Agencies/Stakeholders/players as key to inform
the investigations:

a. Energy and Petroleum Regulatory Authority (ERPA): it licenses persons engaged in the
importation, refining exportation, wholesale, retail, storage or transport of petroleum in
Kenya. Accordingly persons engaged in the sale of Jet Al in Kenya ought to satisfy the
licensing conditions;

b. Kenya Airports Authority (KAA): it provides facilitative infrastructure for aviation
services; Its main functions are: Administer, control and manage aerodromes;

¢. National Environmental Management Authority (NEMA): to get a license for storage of
petroleum products include the Environmental impact Assessment License from NEMA
and a Confirmation from KEBS that the facility complies with Kenya Standard (Inspection
Report); Fire clearance certificate; OSHO certificate; and valid certificate of calibration of
the petroleum tanks;

d. Oil Marketing Companies (OMCs): these are the firms that are licensed to undertake the
importation and distribution of petroleum products in the country. These are Kenol-Kobil;
Gulf Energy, Aspam Energy, Oryx Energies, GAPCO, Vivo Energy, Galana, Total; Hass
and Kencor. Pacific Aviation & Consulting Company and ASM Kenya.

e. Petroleum Institute of East Africa (PIEA) — it is the Industry’s association which conducts
research relating to the oil and gas industry in the East African region.

5. To date, the Authority has interacted and gathered evidence from the following
stakeholders: Kenya Airports Authority, Energy and Petroleum Authority, Pacific
Aviation Management and Consultancy Company and Total (K) Itd.

[} [} \ [ [}

6. The Interaction with the following institutions is ongoing: Kenol-Kobil Ltd, ASM Kenya,
Petroleum Institute of East Africa and a follow-up meeting with EPRA.

B. Identification of Key Logistics in supply and distribution channels

7. The Authority has documented the importation and pricing mechanism in the industry
including the landing costs. We have also established the existing storage and operational

infrastructure and juxtaposed it with International practices, in other aerodromes.

8. The Investigations have also so far covered the business (arrangement) for sourcing for Jet

Fuel. We have identified the existing different arrangements employed by the accused and

)

150 $001:2015 CURTIFIED -

Page 2 of 5



ANNEX 1
the other parties and which and why certain arrangements are preferred by International

Airlines.

C. The determination of the relevant market and market shares for each player

9. The investigation has identified the relevant Jet Al fuel — also known as aviation turbine
fuel or avtur — imported as a Dual Purpose Kerosene (DPK) as the relevant Product
Market. The identification is based on its use; its use and handling. Therefore, this is the
focal-point of the investigation.

10. The process of collecting and collating data/turnover in order to determine market shares
for each player in the Market is ongoing. This process involves summoning evidence from
all market players and PIEA.

D. Existing Contractual Arrangements

11. Towards establishing the contractual arrangements; the Investigation has so far identified
the supply chain arrangement for the relevant product. The vertical arrangement can be
depicted as follows: -

{  International

Jet Fuel Supply and Distribution

Aiflines !
Hiadncs BTN |
Business
Negotiation
N— :7.,,_. T —— «.‘! B IR 557 B 5 TR AN
' ASM . . Other Kenyan
OMCs ‘
Contracts 35.2%
Kenol-Kobil 64.8% - Market for W'
. Limited jl

| Jet Fuel in Kenya

12. We have summoned for the Contract between ASM and Kenol-Kobil to interrogate it and

determine if it contains provisions which infringe any provision of the Competition Act.

: B
150 9001:2015 CURTIFIED
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ANNEX 1
E. Conclusion

13. The Competition Authority wishes the Committee to Note that the Authority has: -
a. Initiated investigations into the Industry as recommended;
b. Documented an investigation roadmap, as guided by the Competition Act and internal

guidelines. The Roadmap encompasses:

i, Identification of the key Agencies/players/Stakeholders and their
Mandate/role/objectives;

ii. Appreciation of the Jet Fuel Industry including the key logistics in supply and
distribution channels;

ii. Determine the relevant market and market shares of each market player;

iv.  Establish existing contractual agreements, if any, and practices and their effect on
competition (do they suppress forces of supply and demand in the relevant
market?)

v. If Market shares point to a dominant firm in the relevant market; does the
Dominant firm abuse its dominant position as encapsulated under section 24 of
the Competition Act;

vi.  The Authority makes a determination after analyzing the gathered evidence.

c.  So far fully the Authority has actualized the above Roadmap up to (iii) while (iv) and
(v) are partially achieved. Fulfillment of (iv) and (v) will cause the Authority’s

determination (Conclusion of the investigation).

[} [} ) [}

F. Request

14. The Authority therefore requests the Committee to indulge it in order to:-

i Summon evidence from the following players/key stakeholders ASM Kenya,
Kenol-Kobil and Petroleum Institute of East Africa.
ii.  Conclude collection and collation of data/sales to determine market shares of each
and every player in the relevant market.
iii. Interrogate the contractual agreement/arrangement between ASM and Kenol-
Kobil to determine if it contains clause/s which offend any provision of the

Competition Act.

150 9001:2015 CERTINIED
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ANNEX 1
15. The grant of the above request will facilitate the Authority to conclude the investigation

and make a determination.

o B /
g 7 /
/ Wapg ombe Kariuki, MBS {”7/‘
| DIRECTOR-GENERAL / v
70 Kugust 2019 L
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ANNEX 2

/ Creting effioent morbets for conmumen

THE COMPETITION AUTHORITY OF KENYA’S MEMORANDUM ON THE STATUS
OF AMENDMENT OF THE INFORMATION AND COMMUNICATIONS ACT, 1998
AND THE COMPETITION ACT NO. 12 OF 2010 WITH THE SOLE MANDATE TO
DETERMINE COMPETITION MATTERS ARISING FROM THE
TELECOMMUNICATIONS SUB-SECTOR

A. Background

1. The Competition Authority of Kenya (“the Competition Authority”) in response to the
request by the Select Committee on Implementation submits on the ‘the status of
amendment of the Information and Communications Act, 1998 and the Competition
Act No. 12 of 2010 to empower the Communications Authority with the sole mandate

to determine competition matters arising from the telecommunications sub-sector.’

2. Although our view is that the suggested amendments of the legislative framework mainly
is under the purview of the sector-specific regulator, (CA - the Communications
Authority), we wish to update the com mittee regarding our ongoing initiatives towards
informing the actualization of the recommendation in order to achieve an optimal

position.

3. The Authority has developed a Road Map. The Road Map entails; (a) review of the current
arrangement, (b) review of international practices (c) review of emerging issues including
the Digital economy, (d) engagement with key stakeholders, and then, (e) develop a policy
paper. Up to date the Authority has actualized (a), (b) and (c) and we are in the process of
actualizing (d) specifically interacting with The National Treasury and Planning, Ministry
of Information Communications and Technology, the Communication Authority and the

Central Bank of Kenya.
4. Thus, premised on the above, the Authority wishes to update regarding the following:-

i. Review of the current arrangement
a. As per the International Best Practice there is concurrency between the

Competition Authority and CA mandate with regard to regulation of competition

SGS [

in the telecommunications sub-sector.

150 9001:2015 CERTIFIED

Page 1 of 5



ANNEX 2

b. When promulgating the Competition Act, Parliament was not only alive to the
necessity of concurrent jurisdiction but also to the challenges it may cause.
Therefore, under Section 5 of the Competition Act, it provides that in all matters
concerning competition, the Authority has primary jurisdiction. However, it
provides for development of a working framework with sector regulator/s which

may have concurrent jurisdiction with the Competition Authority.

c. Towards this the Competition Authority and CA signed MOU/framework in 2015
which has the objective of:-

ii. Identifying and establishing procedures for management of areas of
concurrent jurisdiction;

iii. Promoting cooperation;

iv. Providing for the exchange of information and protection of
confidential information; and

V. Ensuring consistent application of the principles of the Competition
Act.

d. So far the MOU has achieved its objective since there has been no contradictory

decisions emanating from the two agencies.

5. We also note that, Kenya is a signatory to regional treaties and therefore one of the Partner
States of the East African Community (EAC) and a Member State of the Common Market
for the Eastern and Southern Africa (COMESA). It therefore follows that Kenya is bound
by these regional laws and their implementing regulations.

6. The EAC Competition Act and the COMESA Competition Regulations which originates
from their respective treaties have mandate to all economic activities and sectors having
cross-border effect. We note that the EAC competition Actis anchored under Article 75 of

the Treaty establishing the East African Community.

7. Tt is important to recall therefore and as guided by the Constitution of Kenya 2010, that
the National Competition legislations be aligned to the Regional statutes. The Kenyan
Competition Act, upon review of the EAC competition experts, has been found to be

approximated to the regional competition law.

8. Thus, any amendment to the Kenyan Competition Act will cause disharmony with the

requirements of the regional statutes to which Kenya is a signatory.

1SO 9001:2015 CERTIFIE
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ii» Review of international best practices
9. We have established that concurrence jurisdiction in regulation of matters relating to
competition is very common in the network and utilities sectors. Experiences with
regulation of competition in network and utilities sectors illustrates the need for better
coordination between the competition authorities on the one hand, and the sector

regulators on the other.

10. The management of concurrent jurisdictions in these sectors has been clearly
demonstrated by experiences and guidance in the European Union, its member States like
United Kingdom, Germany, among others, and in South Africa as well. The situation in
these jurisdictions, like in Kenya currently, requires that the primary jurisdiction in the
regulation of competition in these sectors, as is the case in all other sectors, is bestowed on

the macro-competition regulator.

11. In the United Kingdom, Competition and Markets Authority (CMA) which is the macro-
regulator of competition, has concurrent jurisdiction with all sector regulators including

the Ofcom. Ofcom regulates electronic communications, broadcasting and postal services.

12. Ttis important to highlight that the sector-specific regulators are only accorded the powers

to apply the macro-competition laws and not to promulgate parallel competition

provisions in their respective sector-specific laws.

13. This principle has been replicated in South Africa.

14. The common feature in all these countries with concurrent jurisdictions (and also with
mature competition agencies and their law enforcement) is that they have developed and
are implementing frameworks or MOUs to ensure smooth management of the areas of

concurrency.

15. Another emerging institutional arrangement can be identified in the Netherlands where
both ex-ante and ex-post regulaticn of the telecommunications sector are merged under
the macro-competition regulator. This mandate has been conferred on the Netherlands
Authority for Consumer and Markets (ACM). ACM is the macro-competition regulator
whose mandate is to ensure fair competition between businesses and protection of

consumer interests.

{;}‘TE*;‘ AAAAA m ''''''
3 0 V
y UKAS
7 SGS  [Mas
6008
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16.

17.

iii.

18.

19.

20.

21.

22.

Indeed, and generally so, within the European Union territory, the EU regulation
framework advocates for sector-specific regulations to become more embeddegl in the
general competition law.

We note that the changing approach to regulation of the telecommunications sector has

been motivated by the emerging issues elaborated below.
Review of Emerging issues

We note that there have been changes in the information technology sector leading to
closer integration and therefore provision of services have been interlinked. The term
Information and communications technology (ICT) is therefore a current term that is
commonly used to an extensional  information  technology  (IT) that
unified communications and the integration of telecommunications (telephone lines
information and wireless signals) and computers, as well as necessary enterprise software,

middleware, storage, among others.

This level of integration and interrelation of these activities/services in the information
and communications sector has blurred the boundary between the telecommunications

and other subsectors.

This integration has taken cognizance of by the Kenyan Digital Economy Blue Print, 2019
which has highlighted that Kenyan businesses are improving their productivity buoyed
by both adoption and adaption of new technologies through e-government and financial
services, among‘; others. Specifically,‘ the Blue Print envfsages a situation wh‘ere the
economy is moving away from internet economy to digital economy where “the entirety
of sectors operate using digitally-enabled communications and networks leveraging

internet, mobile and other technologies” irrespective of industry

This scenario of close integration of activities in the digital economy therefore renders it
very difficult to hive out the provision of telecommunications services to be subjected to
a separate and exclusive legal regime.

Way Forward

We wish to request the committee to note that the next phase is engaging the relevant

stakeholders which include, The National Treasury and Planning, Ministry of Information

Page 4 of 5
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ANNEX 2

Communications and Technology, the Communication Authority and the Central Bank
of Kenya and the Parliamentary Committee on Finance, Planning and Trade. In addition,
the Authority shall interact with EAC Competition Authority and COMESA Competition
Authority in order to develop a comprehensive position paper to inform the

recommendations.

{’ Yombe Kariuki, MB ﬂ
Z/ / DI ECTOR- GENERAI//

7t August 2019
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KRA/M&CD/SEEM/19/08/E057

oth August 2019

_ Mr. Michael Sialai, EBS

Clerk of the National Assembly

Parliament Buildings

P. O. Box 41842-00100
NAIROBI

Dear Sir,

RE:

REQUEST BY THE SELECT COMMITTEE FOR THE IMPLEMENTATION STATUS

Your letter REF:NA/DCS/CO01/2019/(66), dated 23" July 2019 on the above matter refers.

In response to your request, we hereby summit status update on the following items;

1.

The report of the Public Investments Committee on the inquiry into procurement and
implementation of the Excisable Good Management System for printing, supply and deliver of
Security Revenue Stamps complete with Track and Trace System and an Integrated Production
Accounting System by the Kenya Revenue Authority as communicated vide a letter Re: No.
NA/DLP/TBO/RES.11/2019 dated 7th June 2019.

The report on a petition on licensing of oil marketing Companies by the Energy Regulatory
Commission as communicated vide a letter Ref: NA/DLP/PP/2018/38 dated 10th December
2018.

This is forwarded for your kind attention.

Yours

Goowndure, »

GRACE WANDERA
For: COMMISSIONER GENERAL

Encls

" alltim o [ Hadncansn Tradivacgarool
Tulipe Ushury, Tujitegemee!

-~

Tiines Tower Building - Haile Selassie Avenue - P.O.Box 48240-00100 GPO, Mairobi, Kenya Tel: 020-281 0000
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REPORT FOR THE SELECT COMMITTEE ON IMPLEMENTATION
FOR THE IMPLEMENTATION STATUS OF HOUSE
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August 9th, 2019
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1.0 INTRODUCTION

The Committee on Implementation is a select Committee of the House established pursuant to
Standing Order 209 of the National Assembly Standing Orders. The Committee is mandated to
scrutinize resolutions of the House (including adopted Committee reports), petitions and the
undertakings given by the executive and to examine whether such decisions and undertakings
have been implemented and whether such implementation has taken place within the minimum
time necessary.

In this regard, the Committee vide their letter Ref: NA/DCS/COI/2019/(66), dated 234
July 2019, herewith attached request to be appraised on the implementation status and
challenges faced by the Authority, if any, in the implantation of observation and
recommendations contained in:-

1. The report of the Public Investments Committee on the inquiry into procurement and
implementation of the Excisable Good Management System for printing, supply and
deliver of Security Revenue Stamps complete with Track and Trace System and an
Integrated Production Accounting System by the Kenya Revenue Authority as
communicated vide a letter Re: No. NA/DLP/TBO/RES.11/2019 dated 7th June 2019.

2. The report on a petition on licensing of oil marketing Companies by the Energy Regulatory
Commission as communicated vide a letter Ref: NA/DLP/PP/2018/38 dated 1oth
December 2018.

2.0 RESPONSES TO QUERIES RAISED BY THE COMMITTEE

2.1  The report of the Public Investments Commitiee on the inquiry into
procurement and implementation of the Excisable Good Management
System for printing, supply and deliver of Security Revenue Stamps
complete with Track and Trace System and an Integrated Production
Accounting System by the Kenya Revenue Authority as communicated vide
a letter Re: No. NA/DLP/TBO/RES.11/2019 dated 7th June 2019.

Recommendation Response

1. Whereas Kenya Association of | The Authority has incorporated public Participation
Manufacturers and the Kenya |in all its programmes. (Attached are evidence of
Revenue Authority confirmed that | KRA’s engagement with the public).

there was public participation in the
roll-out of the Excisable Goods
Management System, the Kenya
Revenue Authority, thee Kenya
Bureau of Standards and the Anti-
Counterfeit Agency should conduct
extensive and all-inclusive public
participation prior to implementing
systems such as EGMS

2] The Kenya Revenue Authority | KRA has analyzed the legal and administrative
should share their current Excisable | requirements for the implementation of these
Goods Management System with | recommendations and has found that it is necessary
the Kenya Bureau of Standards and | to amend the following legislation: T

the Anti-Counterfeit Agency at no

J|Pag
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« | extra cost to the manufacturers. i, Excise Duty Act 2015, and related subsidiary
: — legislation
3{ Upon expiry of the existing
contract, the Kenya Revenue ii.  The Standards Act Cap 496, Laws of Kenya.
Authority, the Kenya Bureau of . .
Standarg,s and the i;nti—Counterfeit iii. ~ The Anti-Counterfeit Act, 2008
Agency should develop a In addition, the three institutions have to develop a
multifunctional stamp for use by joint administrative arrangement to facilitate
the three government entities, or compliance with regulatory requirements. Upon the
any other that will need the system, | development of this joint administrative
which will ensure efficient arrangement, the system can be adopted by the
monitoring and reduce wastage of | other regulatory agencies and thus have a single
public funds utilized in developing | stamp implemented.
different stamps. : :
KRA will engage other agencies through multiagency
framework in order to progress this matter.

2.2  The report on a petition on licensing of oil marketing Companies by the
Energy Regulatory Commission as communicated vide a letter Ref:
NA/DLP/PP/2018/38 dated 10th December 2018.

2.2.1 Recommendation for Action by KRA

(i) The Kenya Revenue Authority to investigate Ms. Pacific Aviation, Ms. ASM Kenya and all

other companies providing hospitality for Oil Marketing Companies in the sale of Jet A1
fuel in the country to ascertain their tax compliance and their status of registration in

Kenya.

KRA has reviewed the tax compliance of the companies providing hospitality for Oil
Marketing Companies and the report is provided herein below:

SN: Company Tax Status
1. | PACIFIC AVIATION MANAGEMENT AND Filing
CONSULTING CO
2. | ASM Filing
3. | KENYA PIPELINE CO LTD Filing
4. | VIVO ENERGY KENYA LTD Filing
5. | LIBYA OIL KENYA LIMITED Filing
6. | TOTAL (K) LTD Filing
7. | GULF ENERGY LIMITED Filing
8. | FLAMEX PETROLEUM LIMITED Filing
9. | VIVO ENERGY KENYA LTD Filing
10.| TOTAL (K) LTD Filing
11. | GULF ENERGY LIMITED Filing
12. FI:AMEX PETROLEUM LIMITED ) Filing i




IS0 goo:2015 CERTIFIED
SN: Company Tax Status
13.| AEROGLOBAL AVIATION SERVICES LTD No itax Pin
14.| FINEJET LIMITED Filing
15.| TRISTAR TRANSPORT LIMITED Filing
16.| KENOLKOBIL LIMITED Filing
17.| HELLER PETROLEUM LiMITED Filing
18.| DALBIT PETROLEUM LTD Filing
19. | BAKRI ENERGY LIMITED Filing
20.| HARED ENERGY LIMITED ‘| Filing
21.| MOGAS KENYA LTD | _ | Filing
22.| TEXAS ENERGY LIMITED Filing
23.| ZACOSIA TRADING LIMITED Filing
24.| LAKE OIL LIMITED Filing
25.| WORLD FUELS SERVICES KENYA LIMITED Filing
26.| SKYTANKING (K) LTD Filling

(ii) Kenya Revenue Authority (KRA) put in place similar Tax regime on Jet A1 fuel at Wilson
Airport similar to the one at Jomo Kenyatta International Airport since several airlines at
Wilson Airport are/becoming regional in their operations. An example is Safarilink
Aviation which flies to Kilimanjaro Airport but are subjected to different Jet A1 Tax
regime from Jambo Jet flying to Entebe Airport from Jomo Kenyatta International
Airport.

Legal Notices 47 of 2005 and No. 102 of 2015 allowed for warehouse of Jet A1 at JKIA,
Moi International Airport and in Lokichoggio in duly licensed depots maintained by
petroleum companies. Wilson Airport is yet to be gazetted as one of places for
warehousing of Jet A1 to enable delivery of duty free fuel to aircraft.
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Kenya Revenue Authority will carry out countrywide public pariicipaiion fora on the
2019/202¢ Financial Year Fiscal Budgei. The fora targst tax professionals, business
isaders, the media and the general public, and will bagin from 9.00am to 1 1.00pm on

e dates

and venues below:

DATE TOWN YERUE B
124 June 2019 Naluwiru Hotel Watarbuck
Myeri o Graen Hills Hotel
Mombasa Kenya Schoo! of
Government
Kisumu The Vi, Hotel
2 hng 26119 Bidorst . * Starbueks Ho’t';!
f_:"_" duns 2018 | Narobi | Hilfon Hotel |
o coniiiration of attendance kindly Email: sesleshio! WNH@ira.00. %

i olease call owr Contac: Cemire onTel D) W < B9 ¢

E

vad: calleanira @iy

7
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indflation Adjustment on Excise Duty Reies

"?he Commissioner General is required under ihe Sxcise Duty Aci,
1115 to adjust for inflation the raies of excise duty on all producis
hni have a specific rale of excise duy, annually.

- Kenva Revenue Authority would like io inform manufaciurers and

~ impoders of excisable goods falling under the above category and
members of the public thai the Commissioner General wili adjust the
raies of excise duty using the average inflation raie for the financial
vear 2018/2018, as determined by the Kenya National Bureay of
Satisties. The Qd;usi‘ed rates will be effective from 15 July 2019,

l compliance with statuiory provisions, Kenya Revenue Aulhorily
; - nvites interested membars of the public and stakeholders to submii
. their views on the excise inflation adjusiment, addressed o the

ommissionar General, Kenya Revenue Authority, .0 Box 48240-

S0100, Nairobi or emailed 10 siakehoider@ira.go.ke io he recaived
on ar hefore vionday, 24% Juns 2018,

Commissionsy Cieneral

Blosatm.r: KRAnoulus 12y I’JW umx A vall nok 22 cept tc:pms Hully for payments nat racanad, credied and valdated in the rolovant IKRA accounts, Sommuption Raparting. +254 (0726) 934 €83,
Simv Short Cs (S215): Cnal (*5726) or Text to 22572. Contact Centre 4254 (O 0) 4999 959, +254 (0711) 090 639, Emaul callcanie@kra go ke
o urlilnh Giniormaiinn CdnlM Houlnus +254 (0) "9 ”"I 770(!/ 7203, #254(0) 20 3 343 342, Em* 1 cic®ha oo 13 1.
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“znja Revenue Authority nvites sealed bids rom eligible candidates for the following tenders

i

[ i

! Tulipe Ushury, Tujitegemes! HENTA

- ' KENYA REVENUE .

! srintian b Pre- Bid Daes. Thne !

! o SRRy 2nd Yenue I

! ARAMQEACE-0TE/2018-2019: Supply, Delivery and OPEN 27 JUNE, 2019 13 JULY, 204y
| tmolemeniation or 2 Web-Bassd Anonvn‘ous Reporiing : . 10.00 AN 71.00 AM

{ Syzw@in .
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2uiblic Notica

Customs Management System (ICMS)

Kanya Revanue Authority was 2siablished by an Accof Parliament - the Kanya Revenue Auihority Act, Chapter 469 of (he Laws of
Kenya KRA is manuated with ihe iesponsibility of assassing, colleciing and accounting ior ravenue on behali ot ihe Government
of Kenya

To enhance aificiency in service delivery, IKRA is implemenung the Iniegrated Custorns Management Sysiem (ICMS) The iCME
air Dargo Sarvices were rolled out an 10" May 2012 and the Land £ a2 Cargo Sevvices will be rolled out on 7' July 2018

I, this regard, KRA invites the Shipping Lines/Agents, Importers, Exporiers. Claaring ¢. Forwarding Agenis Carao Consohdators,
and the Gensrat Public i angagement iorums as iollows

{ DaTE

Starbucks Hotel, Eidoret

37 July. 2019 0OSBP KRA Coniference Hall, Namanga

OSBP KRA Canteen, Malaba

Hilton Horel, dlairoii
4% July, 2019 U LS

SBP Boardroom Sus

o . OSBP Boardroom, Tavaia
5™ July, 2049 a

- .~ OSBP Boardroom, lsebania .

Kenye 3chool of Government, Moris
9" July, 2018 Lo _—— .
0OSBF KRA Conierence Hall, Moyale

| 10" July, 2019 QSBP Boaidroom, Lunga |

All the above angagements will De held from 9.00am o 1200w
For eoniirmation of arendance kindly Eniail sialenoldar.engagemasnt@ira. go.tea
or please ~all our Sontact Gentre nnTel: (0) 20 ¢ 999 956; 067171 099 489 oF Email: callcentra@iira.go.it@
Vou rnay also visil the nearest KRA Office or Huguma Centre

Commissioner for Sustome and Border Tonirol




Kenya Aevenue Authonty nolifies tha Public of the Go Live of the Excisable Goods Manageimant Sysiem on Solllad W,
and ather non-alcobolic beverages and cosmelics efleclive 1 Sepiembar 2019 as slipulatad by Seclion 28 of he Ew'xm Duty fct, 2015
and tha Legal Natice 83 of 30™ March 2017 (Excisable Goods Managameni System Regulations).

In this regard, KRA wali carry oul seclor based and General Public Participation fora on EGIS. The |
ailers, of Botlled Waier, Juices, Seda and other non-alcoholic bavarages and cosmelic
les and venues below:

ora targel licensed manufacturers,
. Ihe media and ihe

importers, distribulors and ret
ganedal pubhkc. The fora will bo held from 9.00am lo 12.00pm on Ihe da

i o
Bils | Caunties Covered Venue Target Audicnce

Manufaclurors, Importers
distributors and rotailers of

. .
Sih Floor Convention

All Centre, Times Tower, $.00am-12pm

157 July, 2018

Mairobi

Boltled Waler

5th Floor Convenlion

Manufaclurers, Imperters
and retailers of

disiributors

I Al Centre, Times Tover, 9:00am-12pm
of Juices

1G6™ July, 2019
Nairobl

|

|

|

|

f - — s =

5th Floor Convention Manufaciurers,Imporiers
9:00am-12pm distributors and retailers ol

I iT July, 2019 Al : Cenlre, Times Tower,
i . Nairobi Mon-alcoholic beyverages
i 4
i Kenya Scheol ol
Mombasa & Kwale Governmani,
Mombasa

i
i
|
[
|
i
i
=V, b
!
|
i
]
{
|
|
!
’

The Vic Hotel §:00am-12pm

Kisumu

e ] 7 H
¢ 2 il 018 ] Kisumu and Siaya

Green Hills Hotel
Nyer!

Nyeri, Nyandarua, Laikipia
& .\mrangu

Ping Court Hotel
Hialindt

Malindi, IGlifi , Tana River

i
! . Lamu
{

Busia, Bungoma, Kakamega | OSBP Boardroom 2:00am-12pm General Public

i 26 Jiy 2010 & Vihlga Busla
Embu, Tharaka nithi & Mountain Breeze Holei
Kirinyaga Embu

taghenyi Hotel

\/oi, Taita Taveta, Kitui &
Vol

NMakueni

The Dans Hotel
Klisil

9:00am-12pm

1
I
i
f
i
|
|
| Kisii, Migori, Homabay &

260 \
i 267 July, 2019 Nyamira » i
I . The Alba Hole!
; ficru, Isiolo & i4arsabil ey
" . \ ianulacturers, Importers
Al Filio Hote] distributors and retailers of
Hplrai Cosmelics

Seasons Holal 9:00am-12pm

= July, 2019 >
Narok & Bomet Marok
OSBP Boardreem
¢
Moyaie, Turkana & Sambury | 4eo qrg
= 5 The Hilton Hotel

Nairobi, Kiambu, Kajiado & 9:00am-12pm

jachakos Nalrobl

Waterbuck Hotel Seneral Public

Nakuru

307 July, 2019

1
|
I
| %
! .
1>

Nakuru, Kericho & Baringo

o 9:00am-12pm

Lantern Hote!

217 July, 2019
Gaorlssa

Garissa, Wajir & Mandera

Starbucks Hotel

| Uasin Gishu, Nandi, Elgeyo
i 2% August, 2019 ¢ Marakwel, Turkana & Trans | Eldoret 9:00am-12pm
i Nzoia
For confirralion of altendance kindly Email: stakeholder. engagement@kra.go.ke or please call our Contact Cenire on Tel:
{0) 20 4 899 999; 0711 099 999 or Email: callcentre@kra.go.ke .

Commissioner for Dome

254 (0726) 634 0L,
centteBrra po bo.

1(a711) 073 523,
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“ublic Notics
Draft Excise Duiy Regulations 2019

anya Revenue Authorily informs members of ihe public, manufacturers
vmd mnonexs of excisable goods that Drafi Fxcisa Duty regulations,
2019 have been developed and cur; rently hosted on ihe Kenya Revenue
Authority website (www.kia, tio.ke)

i order 1o ensure wide consuliation and public paricipation as stipulated
in the Constitution of Kanya, 2010, Henve Reverus Aiithoriy inviies
it *"'u"rinﬂs organizations, inclividuals and the public 1o submit their views

and commants on these draf! ragulations.

sed iﬁ !fvrii’mq 0 The
: }\Jaﬂ-q}fj;op

somimissioner General, Kenya Ravenue ;-‘
Newrob or emailed to stakeholder e engaga
o efors Monday | 26w Angust ‘;.":)‘4 )
inalisaton of the Regulations

For clarification ninase
g0y 20 4 099 2899 G7 4 L‘L

0 -Qlut.k:'

{0726) 933 c3t
20D 2o ko

s Hifiteremen! v
WiReRmeIeR! ‘

-
-

p:
{l? "AKEN
\ //1\ 'AUT

U7 50 saos

Public
! Electronic Tax &

Revised
{enya Revenue Authority informs i
fiscal devices about the issuance of 1
Tax Registers in line with the raquire

The enhancemenis follow review 0
raguire onlfine fransmission of transa
invoice Management Sysiem (T IMS)
bopulation to the taxpayers VAT rei
and ultiraiely reducing the cost of ia

The revised ETH technical spacifice
portal (hﬁps://itax.kra.gc:.ke)

Foi clarification, please call our Cont
999; 0711 089 999 or Email: callcent:
ihe nearsst KRA Tax Service QOffice o

Commissionar for |

Paymanls not recorsad, cradited
): Orat ('5722) 7 Tant 10 22572
209, 4254(0) 203 343 342, Gmes

Teolifpe Ushum,
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KEY ISSUES RAISED DURING THE PUBLIC PARTICIPATION FORUM ON THE

ROLL OUT OF EGMS HELD ON i5™ JULY 2019

Concern area

Key concern & recommended action

System  Roll-
Out/Go-live

| Date

The Roll-Out date having been set on 15t Sept. 2019, there were concerns

| whether KRA is prepared to go live on that date since there have been

registered issues with the systems’ encoding upon installation.

There were also concerns about the Roll-Out date since representatives
from KAM felt that they have had talks with KRA surrounding the
system which are yet to be addressed and the same would affect all the
players in the Industry.

A section of the stakeholders also felt that owing to the large number of
players in the Industry the Roll-Out date should be delayed to be sure
that everything is well set and ready.

KRA stated that it is well prepared for the Roll-Out and that whichever
system teething challenge that was previously present is now resolved.

The issues raised by KAM (13 issues) were not new and consultations
have been on-going since 2016 where most (11 issues) have been
resolved to the satisfaction of both parties, leaving two issues (cost and
export) which were escalated and a compromise position arrived at. For
cost, the compromise position was by reduction of the duty fee from 1.5
shillings per item to 50 cents per item. For export, stakeholders were
advised to be content with the adjustments implemented to leverage
even though they might not be exactly what they wanted.

It was firmly asserted that the stakeholders should concentrate on
Operation issues which can be addresses through the forum other than
Policy issues which require redress through the Parliament. For policy
issues the stakeholders were further advised to use the mechanisms in
place that could address such issues that touch on the laws of the land.

About the large number of stakeholders presenting a challenge to the
Roll-Out, stakeholders were assured that KRA was ready for it.

- - -~




o

Impact on the
cost of doing
business

A section of stakeholders were concerned about the cost implication of
going digital. This was a concern mainly by the SMEs. They feared that
system would negatively interfere with their manual processes.

There was also the question whether the installation of the system and
maintenance was for the manufacturers and who will bare the burden
in case of an accident/incident that affects the system.

These fears were laid to rest after the stakeholders were informed that
there operations will not be affected. The only imperative is that they be
connected to the system through the internet (even through their
phones with requisite security elements), since they should declare
their processes online and in real time.

KRA will purchase and install the system. The manufacturers will give
space and security to the same.

Property
Rights

Since EGMS is managed by a third thirty, traders wanted to know if
there will be secrecy in handling their business data.

Traders were assured that their business information will treated with
confidentiality. Furthermore, the current laws already provide for
secrecy in such matters and to add to that KRA has an agreement with
the third party to ensure that there will be utmost secrecy in regards to
dealing with business data.

Operations

KRA affirmed that the system has been tested and approved to be
capable of serving manufacturers in the bottled water Industry. The
unique challenges for specific players can be looked into by discussions
between KRA and the Manufacturers to find specific ways of dealing
with the same. EGMS can handle a speed of 5000 units per minute. This
is fast enough for any player in the Industry. The system is already
working well in the alcoholic drinks Industry which is more exacting
than the bottled water Industry.

Other challenges that were mentioned were as a result of lack of
adequate knowledge on how deal with excise duty and had ways on
working around them even in the current system. Traders were advised
to visit their Tax Service Stations for help and/or attend the regular
training sessions offered by KRA from time to time.




Associations Present

KAM Kenya Association of Manufacturers
AKS Association of Kenya Suppliers
WBA Water Bottlers Association
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KEY ISSUES RAISED DURING THE PUBLIC PARTICIPATION FORUM ON THE

ROLL OUT OF EGMS HELD ON 16™ JULY 2019

No

Concern area

Key concern & recommended action

System  Roll-
Out/Go-live
Date

15t Sept. 2019 is the official Roll-Out date. KRA is well prepared to go
live and all stakeholders were assured that all systems are in place for
this and were urged to be ready to adopt and embrace the new system.

Damaged
goods

Concern was raised on what happens to goods that get damaged after
production and more so, when the damaged goods pose a health risk.

Damaged goods should be promptly reported to KRA through the
system and directly through the relationship manager. KRA has
enforcement officers on duty 24/7 to address such problems in verifying
the damage and facilitating for destruction. The juices that pose health
risk can be poured but their containers kept for evidence and later
destruction. The system has means of allowing for crediting the loss
incurred through the spoilage and issuance of replacements.

Stolen/spoilt
stamps

The question arose whether KRA can monitor and detect stolen stamps
and whether KRA can guarantee speedy resolution of spoilt stamps
cases.

Traders were asked to report stolen or spoilt stamps immediately on the
system. By this, the system status of the stamps will change to reflect
the situation. When enforcement officers come across such stamps in
the market then enforcement procedures will take effect to deal with the
problem.

Contract
manufacturers

Contract manufacturers who deal with multiple items which sometimes
are from different clients wanted to know how configuration will be
done to suite their business and who will do projections for future
stamp production.

KRA explained that configuration is done per product. The system can
handle the multiplicity. On projections, KRA explained that the owner
of the products is required to do the projections.




Operations

Traders enquired on what will happen to those who bought stamps in
bulk and are not utilized after the go-live date; also if the products are
already out in the market. They also sought to know if there will be
continued system maintenance.

KRA will offer a window period (90 days) for utilization of stamps
already procured by the go-live date; and for products already in the
market. In case the stamps are too many then replacement with the new
stamps can be organized. For products, KRA will allow for complete
sale. But after the Roll-Out, all new production should be through
EGMS.

The Authority will also carry out regular system maintenance.

Production

Stakeholders wanted to know if EGMS will affect production

It was affirmed that EGMS will not affect production. If anything, it will
enhance production. Experience from the alcohol and tobacco
Industries has proved the system to be both effective and efficient.
EGMS lines can run very fast and can allow synchronization with the
existing speed of production.

In case of break downs, increase or decrease of production or stoppage
of production, the manufacturers should report promptly to KRA so
that the status is noted.

7.

Unique cases

For unique cases the manufacturers have to liaise with KRA for a unique
solution to be sought.

8.

Waste/Spillage

The allowable quantity of spillage/waste is 1%

EGMS is pegged on Sec. 28 Excise Duty Act 2015 under Legal Notice No. 53 of 2017
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KEY ISSUES RAISED DURING THE PUBLIC PARTICIPATION FORUM ON THE

ROLL OUT OF EGMS HELD FROM 22NP JULY 2019 TO 26™ JULY 2019

Concern area

Key concern & recommended action

System  Roll-
Out/Go-live
Date

15t Sept. 2019 is the official Roll-Out date. KRA is well prepared to go
live and all stakeholders were assured that all systems are in place for
this and were urged to be ready to adopt and embrace the new system.

Stamp delivery

Taxpayers raised concern on how they will easily and readily get
stamps considering the distance from Nairobi. Basically, the cost of
delivery and the time delivery will take.

Stamp application is through the system. The processing and approval
is through the Tax Service Office (TSO). So after application the
taxpayer is supposed to liaise with the TSO for the approval. If getting
to the KRA Head Quarters in Nairobi is a challenge, the taxpayer
through the system has a provision for specifying the person (or
courier) to pick the stamps. Decentralization of stamp issuance is
under consideration but owing to the huge security implication
surrounding the stamps, stamp issuance remains at Times Tower for
now.

In case stamps get lost on delivery then the taxpayer should report to
the police and KRA. Anyone caught with the lost stamps will be held
liable.

3.

Stamp
verification

Taxpayers wanted to know how to verify stamps.

KRA will publish through a gazette notice the stamp security
verification features. To add to the KRA has provided a mobile phone
App (Soma Label) that is empowered to tell if a stamp is legit or fake.

Spoilt stamps

Taxpayers asked how spoilt stamps will be dealt with.

The party responsible for spoilage bears the cost of replacement. If in
the unlikely event it’s KRA then upon return of the stamps to KRA a
credit will be declared on the system and replacement done. If it’s the
manufacturer, then the manufacturer should not destroy the spoilt
stamps but should keep them aside for KRA to verify before a
replacement is done. In this case, the manufacturer bears the cost.




Stamp
utilization

Traders asked how manual stamp affixing will be done; how equality is
realised in having stamp price fixed regardless of quantity; and how
the manual stamps are packed.

The manual stamps will be affixed in an area where on opening the
container they’ll be destroyed. This is to prevent recycling.

On the question of equality, KRA said that as an Authority it has
looked into equity instead where the pricing of the stamps is different
with a graduation based on type of good. For water it’s 50 cents, for
juices and soda it’s 60 cents, for bear, spirits and wine it’s 2 shillings
and 50 cents and for ready to drink beverages with minimal alcoholic
content it’s 1 shilling and 50 cents.

The manual stamps are packed in a serialized reel.

EGMS relation
to excise duty

Taxpayers wished to know if there is a direct link between stamp price
and excise duty.

Stamp cost is not part of excise duty. It is an allowable expense which
will be used to run EGMS. However, with time, the data from EGMS
may be used to provide pre-populated data for use in excise duty filing.

Operation cost

The question of who will bear what cost in EGMS use came up.

KRA will bear the system cost, its installation and maintenance. The
taxpayer is to bear the cost of space, security, power and internet.

Excisable
goods
importation

For excisable goods importation, the goods have to be declared within
five days. Then an order should be made through the system for the
number of stamps. Issuance of the stamps will depend on the
compliance status of the taxpayer.

llegal
products or
stamps

The question of who is blameworthy when goods are found without
stamps or with fake stamps arose from taxpayers.

Investigations will tell the blameworthiness of the parties involved but
it is crucial for all parties to know their responsibility to verify the
legitimacy of products and stamps using the available physical security
features of stamps and the soma label App. The penalty for trading in
illegal products or stamps is not less than sM.

10.

Operations

Traders enquired on what will happen to those who bought stamps in
bulk and are not utilized after the go-live date; also if the products are
already out in the market.

KRA will offer a window period (9o days) for utilization of stamps
already procured by the go-live date; and for products already in the
market. In case the stamps are too many then replacement with the new
stamps can be organized. For products, KRA will allow for complete




sale. But after the Roll-Out, all new production should be through
EGMS.

i1., | Allowable Traders asked if there is a minimum or maximum number of stamps
number of that they are allowed to purchase at any given time.

stamps
There is no set limit of the number of stamps that a trader can
purchase. However, traders are advised to purchase a reasonable
number in relation to their business. Forecasting will help in this
where KRA will make sure that there are always stamps for sale and it
will also help advise where the Authority is planning to change the
security features.

Tradel‘s were informed that to check overproduction of stamps, there
will be no new issuance of stamps by KRA until at least 75%
consumption of those already produced.

12. | Production Stakeholders wanted to know if EGMS will affect production

It was affirmed that EGMS will not affect production. If anything, it will
enhance production. Experience from the alcohol and tobacco
Industries has proved the system to be both effective and efficient.
EGMS lines can run very fast and can allow synchronization with the
existing speed of production.

In case of break downs, increase or decrease of production or stoppage
of production, the manufacturers should report promptly to KRA so
that the status is noted.

13. | Large scale For large scale importers, KRA will liaise with the producing companies
importers to enable affixing of the stamps at the country of production. This will
facilitate importation and distribution by allowing faster clearance.

14. | Payment mode | Stamp payment will be done through any National Bank. It is the
collection that is restricted to Times Tower — Nairobi.

15. | Waste/Spillage | The allowable quantity of spillage/waste is 1%

16. | Sampling Sampling is allowable on request to the commissioner.

NB: It was noted with great concern that most of the bottled water manufacturers
did not indicate the production date and expiry date of their products.

EGMS is pegged on Sec. 28 Excise Duty Act 2015 under Legal Notice No. 53 of 2017




THE PHARMACY AND POISONS ACT
(Cap. 244)

THE PHARMACY AND POISONS (PARALLEL
IMPORTED MEDICINAL SUBSTANCES) RULES 2019

ARRANGEMENT OF RULES
Rule

PART I- PRELIMINARY
I— Citation.
2— Application.
3— Interpretation.

PART II- CERTIFICATE OF PARALLEL
IMPORTATION AND PARALLEL IMPORT LICENCE
4— Qualification to parallel import medicinal substances.
5— Application for a certificate of parallel importation.
6— Issuance of a certificate of parallel importation.
7— Certificate of parallel importation not transferable.
8— Validity of certificate of parallel importation.
9— Rejection of an application for a certificate of parallel
importation.
10— Application for renewal of certificate of parallel importation.
11— Application for parallel import licence.
12— Additional requirements by the Board.
13— Board inquiries in country of origin
14— Issuance of parallel import licence.
15— Licence not transferable.
16— Validity of licence.
17— Rejection of an application for a parallel import licence.
18— General conditions of parallel import licence.
19— Application for renewal of a parallel import licence.
20—Revocation, variation and suspension of parallel import
licence.
21— Suspension of use, sale, supply or offer for sale or supply of
medicinal substances.
22— Recall of a medicinal substance from the market.




PART IlI— INVENTORY OF PARALLEL IMPORTED
MEDICINAL SUBSTANCES
23— Inventory of parallel imported medicinal substances.
24— Record-keeping obligations.

PART IV- PHARMACOVIGILANCE
25— Pharmacovigilance issues.
26— Additional obligations.
PART V- PRICING OF PARALLEL IMPORTED
MEDICINAL SUBSTANCES
27—Principles of pricing of parallel imported medicinal
substances.
28— Pricing guidelines.
PART VI- PACKAGING AND LABELLING OF PARALLEL
IMPORTED MEDICINAL SUBSTANCES
29— Labelling and packaging guidelines.
PART VII- INSPECTIONS
30— Places authorised officers may enter.
31— Powers of authorised officers.
32— Use of records.
33— Entry of dwelling place.
34— Magistrate courts to issue warrant.
35— Use of force.
36— Certificate of analysis.
37— Assistance of an authorised officer.
38— Obstruction.
39— Seizure.
40— Order for restoration.
41— Rejection of an application for order of restoration.
42— Appeals

PART VIII- TRACING OF PARALLEL IMPORTED
MEDICINAL SUBSTANCES

43— Establishment of a tracing system.

44— Data matrix of medicinal substances.

45— Functions of the tracing system.

46— Duties of a licensee.

47— Batch recalls.

PART IX— THE PARALLEL IMPORTATION APPEALS

COMMITTEE

2



48— The Appeals Committee.
49— Procedure on Appeals.
PART X- MISCELLANEOUS PROVISIONS
50— Transition. i
51—Offences in connection with application of parallel import
licence.
52— Provision of false or misleading information.
53— Failure to comply with urgent safety restrictions.
54— The offence of use, sale, supply, e.t.c of a suspended
medicinal substance.
55— General offence of breach of provision of these rules.

FIRST SCHEDULE - APPLICATION FOR A CERTIFICATE OF
PARALLEL IMPORTATION OR
RENEWAL  OF CERTIFICATE OF
PARALLEL IMPORTATION

SECOND SCHEDULE—FEES

THIRD SCHEDULE— CONDUCT OF PROCEEDINGS OF THE
PARALLEL IMPORTATION APPEALS COMMITTEE



LEGAL NOTICE NO. ...cccvtviiiiiiniiininiiininiinnnnnn

THE PHARMACY AND POISONS ACT
(Cap. 244)

IN EXERCISE of the powers conferred by section 44 of the
Pharmacy and Poisons Act, the Cabinet Secretary for Health, after

consultation with the Pharmacy and Poisons Board, makes the following
Rules—

THE PHARMACY AND POISONS
(PARALLEL IMPORTED MEDICINAL
SUBSTANCES) RULES, 2019

PART I- PRELIMINARY

Citation. 1. These Rules may be cited as the Pharmacy and
Poisons (Parallel Imported Medicinal substances) Rules,
2019.

Application. 2. These rules shall apply to medicinal substances which
are parallel imported and distributed on the Kenyan market
exeept—

(a) a medicinal substance prepared by a pharmacist in
the pharmacy and dispensed without promotion,
blood, blood plasma and blood preparations
containing cellular elements of blood, or
substances such as dental fillings and plates, or
surgical preparations such as catgut and plaster of
Paris bandages;

(b) non-registered patented medicinal substance for
compassionate use;

(c) an orphan medicinal substance; or

(d) non-registered medicinal substance for named
patient use and hospitals.

Interpretation. 3. In these Rules, unless the context otherwise requires—
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Cap. 244.

“Act” means the Pharmacy and Poisons Act;

“Appeals Committee” means Parallel Importation
Appeals Committee established under rule 48;

“authorized  officer” means the registrar,
pharmaceutical analyst, pharmaceutical inspector, a
medical officer, an inspector of medicinal substances, an
administrative officer or a police officer in the rank of
Superintendent and above;

“branded generic medicinal substance” means a
medicinal ~ substance  usually intended to  be
interchangeable with the originator brand product,
manufactured without a licence from the originator
manufacturer and marketed after the expiry of patent or
other exclusivity rights;

“certificate” means the certificate of parallel
importation issued under rule 6;

“country of origin™ means a country from which the
parallel imported medicinal substance is imported;

“licence” means a licence granted under rule 14 to
allow the licensee to carry on parallel importation of a
medicinal substance;

“licensee” means a person licensed to engage in parallel
importation of a medicinal substance under these rules;

“marketing authorization” means the certificate of
registration issued by the competent medicinal substance

regulatory authority in the country of origin for the
purpose of marketing or free distribution of a medicinal
substance after evaluation for safety, efficacy and quality;

“marketing authorization holder” means a person who
holds a marketing authorization;



No. 3 of 2001.

“notification” means the process of entering actual
movement and state of each unit of a medicinal substance
into the tracing system established under rule 43;

“parallel importation” means the importation into
Kenya, by a licensed importer of medicinal substance
other than the marketing authorization holder or his or her
technical representative of the following medicinal
substances which require marketing authorization in
Kenya—

(a) patented medicinal substances under section 58(2)
of the Industrial Property Act, 2001;

(b) non-patented medicinal substances; or
(c) branded generic medicinal substances;

“parallel imported medicinal substance” means a
medicinal substance imported into Kenya under these
rules;

“pharmacovigilance™ means the detection, assessment,
understanding and prevention of adverse effects or any
other medicinal substance-related problem; and

“risk management plan” means a detailed description of
a plan that contains—

(a) a description and analysis of the safety profile of

the medicinal substance including a summary of
the safety concerns; and

(b) a set of medicinal substance vigilance and risk
minimization activities designed to identify,
characterize and manage risks relating to the
medicinal substance including the assessment of
the effectiveness of these activities and
interventions.



PART II - CERTIFICATE OF PARALLEL
IMPORTATION AND PARALLEL IMPORT
LICENCE

Qualification o4, A person shall not parallel import a medicinal
parallel  Import .
substance into Kenya unless—

medicinal
substances.
No. 17 0f 2015. (a) the person is incorporated as a limited liability
company under the Companies Act, 2015;
(b) the person has been granted a certificate of parallel
importation;
(c) the person is licensed to parallel import the
medicinal substance;
L.N. 147/1981. (d) the medicinal substance has a valid registration in

Kenya under the Pharmacy and Poisons
(Registration of Drugs) Rules; and

(e) the medicinal substance has a valid market
authorization in the country of origin.

APleicaﬁon fo”} 5.1) A person who wishes to undertake parallel
carallel .._importation shall apply, to the Board, for a certificate of
importation. parallel importation in the Form 1 set out in the First

Schedule.
(2) The application form shall be accompanied by—

(a) a certified copy of the applicant’s certificate of
incorporation;

(b) a certified copy of the applicant’s memorandum

and articles of association or its equivalent under
No. 17 0of 2015 s .
the Companies Act, 2015;

(c) the applicant’s company profile as may be
appropriate for parallel importation of medicinal
substances;



Issuance of
certificate of
parallel
importation.
Certificate of
parallel

importation  not
transferable.

Validity of
certificate of
parallel
importation.

Rejection of an
application for a
certificate of
parallel
importation.

(d) a copy of certificate of registration, issued under
section 9 of the Act, to the registered pharmacist
who shall be at the premises;

(e) a copy of certificate of registration of premises
issued under section 23 of the Act;

(f) acopy of wholesale dealer’s licence issued under
section 27 of the Act;

(g) a copy of manufacturer’s licence issued under
section 35A of the Act, where applicable;

(h)ya copy of certificate of membership of
Pharmaceutical Society of Kenya;

(i) such other information as the Board require
from time to time; and

(j) the application fee prescribed in the Second
Schedule.

6. The Board shall consider an application made under
rule 5 and where satisfied that all the necessary
requirements have been met, issue a certificate of parallel
importation to the applicant, within a reasonable time of
the applicant lodging the application.

7. A certificate of parallel importation issued under rule
6 shall not be transferred, assigned or encumbered in any
way.

8. The certificate of parallel importation granted under
rule 6 shall expire on 31st December of every year.

9.(1) The Board may, within fourteen days of receipt of
an application under rule 5, consider and reject an
application which in the opinion of the Board—

(a) is substantially defective; or
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(b) has not met the requirements of rule 4.

(2) The Board shall communicate the rejection of an
application to the applicant within fourteen days of the
Board’s decision and shall state the reason for the
rejection.

Application  for — 70,(1) The holder of certificate of parallel importation

zr;tel‘f‘f;te g? may apply to the Board for renewal of the certificate at
parallel least three months before the expiry of the certificate.

importation.

(2) The application referred to under paragraph (1)
shall—

(a) be in Form 1 set out in the First Schedule; and

(b) be accompanied by the renewal fees prescribed in
the Second Schedule.

(3) The Board may renew a certificate where—

(a) it is satisfied that the licensee has been operating
in compliance with these rules; and

(b) the certificate holder has fulfilled its tax
obligations and submitted a current certified copy
of a tax compliance certificate or its equivalent as
issued by the Kenya Revenue Authority.

(4) Where the holder of a certificate submits an
application for renewal of a certificate under paragraph

(1), the certificate shall be deemed to be valid until the
application for renewal is determined.

(5) A holder of a certificate of parallel importation
who does not wish to renew a certificate shall inform the
Board and specify the parallel imported medicinal
substances within its possession and how it intends to
dispose off the substances.



Application  for

parallel
licence.

import

(6) The certificate of parallel importation of a holder
who fails to apply for renewal of the certificate within the
period prescribed in paragraph (1) shall, at the expiry of
its validity, be deemed to have lapsed and the holder shall
not parallel import or sell such medicinal substances or
purport to do anything in relation to the medicinal
substances in Kenya.

(7) A person who contravenes paragraph (6) commits
an offence and is liable, upon conviction, to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding ten years, or to both.

11.(1) The holder of a certificate of parallel importation
shall apply to the Board for a license to parallel import a
medicinal substance in Form 2 set out in the First
Schedule.

(2) An application made under paragraph (1) shall be
accompanied by—

(a) copies of the package insert and patient
information leaflet translated into English or
Kiswahili, where available;

(b) an appropriately labelled sample of the medicinal
substance to be imported;

(c) information on the exporter, stating whether it is a
manufacturer, packer, or wholesaler;

(d) a statement of justification for importation of the
medicinal substance including but not limited to
the economic advantage of reduced price;

(e) evidence that the medicinal substance is covered
by an existing market authorization in the country
of origin;

(f) an undertaking that the applicant will ensure the
continued safety, efficacy and quality of the

10



medicinal substance as determined by the Board in
Form 3 set out in the First Schedule;

(g) such other information as may be required by the
Board from time to time; and

(h) the application fee prescribed in the Second

Schedule.
Additional 12.(1) The Board may, when considering an application
requirements by . .
theBini. made under rule 11, make inquiries and request for such

additional evidence and documents as the Board may
consider necessary.

(2) The Board shall, within seven working days,
specify to the applicant such additional evidence and
documents as it may require under paragraph (1).

(3) The Board shall reject an application where an
applicant fails to provide additional evidence and
documents under paragraph (2).

Board inquiries 13, The Board may, where it considers it necessary,—
in country of

origin.

(a) make inquiries to the authorities in the country of
origin of a medicinal substance to ensure that the
medicinal substance in question has a valid
marketing authorization in the country of origin;

(b) verify manufacturer details, the marketing
authorization holder, the complete composition,
the shelf life and the storage conditions; or

(c) carry out audits on the exporters.

Issuance . of  14,(1) The Board may, if satisfied that an applicant has

ﬁi‘eﬂ?‘ MPO et all the requirements, issue a parallel import licence to
the applicant, within a reasonable time of the applicant
lodging the application.



Licence not
transferable.
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parallel import

licence.

General
conditions of

parallel  import
licence.

Application  for
renewal of a

(2) The licensee may, upon receipt of a licence,
proceed with the importation of the medicinal substance
after the medicinal substance has been licensed.

15. A licence issued under rule 14(1) shall not be
transferred, assigned or encumbered in any way.

16. The licence issued under rule 14(1) shall expire on
315 December of every year.

17.(1) The Board may, within fourteen days of the
applicant lodging the application under rule 11, reject an
application which in the opinion of the Board—

(a) is substantially defective; or

(b) has not complied with the requirements under rule
11.

(2) The rejection referred to under paragraph (1) shall
be communicated to the applicant within fourteen days of
the Board’s decision and shall state the reason for the
rejection.

18. A licensee shall—

(a) take measures to ensure the safe use of the
medicinal substance and include them in the
licensee’s risk management plan;

(b) comply with obligations on the recording or
reporting of suspected adverse reactions;

(c) comply with any other conditions or restrictions

with regard to the safe and effective use of the
medicinal substance; and

(d) establish an adequate pharmacovigilance system.

19.(1) A licensee shall apply to the Board for renewal of

12



parallel
licence.

import - a licence to parallel import medicinal substances at least

three months before the expiry of the licence.
(2) An application under paragraph (1) shall—
(a) be in Form 2 set out in the First Schedule; and

(b) be accompanied with the renewal fees
prescribed in the Second Schedule.

(3) The Board may renew a licence where—

(a) it is satisfied that the licensee has been operating
in compliance with these rules; and

(b) the licensee has fulfilled its tax obligations and
submitted a current certified copy of a tax
compliance certificate or its equivalent as issued
by the Kenya Revenue Authority.

(4) Where the licensee submits an application for
renewal of a licence under paragraph (1), the licence shall
be deemed to continue in force until the application for
renewal is determined.

(5) A licensee who does not wish to renew a licence
shall inform the Board and specify the parallel imported
medicinal substances within its possession and how it
intends to dispose off the substances.

(6) The licence of a licensee who fails to submit an
application for renewal of license within the period
prescribed in paragraph (1) shall, at the expiry of its
validity, be deemed to have lapsed and the licensee shall
not parallel import or sell such medicinal substances or
purport to do anything in relation to the medicinal
substances.

(7) A person who contravenes paragraph (6) commits
an offence and is liable, upon conviction, to a fine not
exceeding one million shillings or to imprisonment for a

13
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medicinal

term not exceeding ten years, or to both.

20.(1) The Board may revoke, vary or suspend a parallel
import licence if the Board determines that—

(a) the medicinal substance to which the parallel
import licence relates is harmful;

(b) the medicinal substance’s qualitative or
quantitative composition is not as described in
the application for the parallel import licence or
the material supplied with it;

(c) the application or the material supplied with it
was incorrect;

(d) there has been a breach of any of the terms of the
parallel import licence or a requirement on
packaging and leaflets;

(e) a general condition of the parallel import licence
has not been fulfilled;
(f) the licensee has not complied with rule 12;

(g) the licensee has ceased to be established in Kenya;
or

(h) urgent action to protect public health is necessary,
in which case it may suspend the parallel import
licence.

(2) A person aggrieved by the decision to vary, revoke
or suspend a licence may lodge an appeal to the Appeals
Committee within thirty days from the date of the
decision.

21.(1) The Board may suspend the use, sale, supply or
offer for sale or supply within Kenya of a medicinal
substance or batches of a medicinal substance to which a
parallel import licence relates if the Board determines

14



substance.

that—

(a) the medicinal substance to which the parallel
import licence relates is harmful;

(b) the positive therapeutic effects of the medicinal
substance do not outweigh the risks of the
medicinal substance to the health of patients or of
the public;

(c) the medicinal substance lacks therapeutic efficacy,
given that therapeutic results cannot be obtained
from the medicinal substance;

(d) the medicinal substance’s qualitative or
quantitative composition is not as described in the
application for the parallel import licence or the
material supplied with it; or

(e) there has been a breach of any of the terms of the
parallel import licence or a requirement on
packaging and leaflets.

(2) The .Board shall notify a licensee, in writing, of a
suspension under this rule for a specified period that is to
take effect from a date specified in the notice and shall
also state reasons for the suspension.

(3) The Board may, in exceptional circumstances and
for such a transitional period as the Board may determine,
allow the supply of the medicinal substance to patients
who are already being treated with a medicinal substance
that is the subject of a suspension under this rule.

(4) A person who contravenes this rule commits an
offence and is liable, upon conviction, to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding ten years, or to both.

(5) A person aggrieved by a decision made by the
Board under this rule may appeal to the Appeals

15



Committee within thirty days from the date of the Board’s
decision.

22.(1) The Board shall, in writing, require a licensee
whose licence has been revoked or suspended under rule
20 to take all reasonably practicable steps to—

(a) inform wholesalers, retailers, medical
practitioners, patients and any other person who
may be in possession of the medicinal substance to
which the parallel import licence relates of—

(i) the revocation or suspension;
(i1) the reasons for the revocation or suspension; and
(iii) any action to be taken to restrict or prevent the
further use, sale, supply or offer for sale or

supply of the medicinal substance.

(b) recall from the market in Kenya and recover
possession of—

(1) the medicinal substance; or

(ii) the batches of the medicinal substance specified
in the notice,

within the time and for the period specified in the notice.

(2) The licensee shall as soon as is practicable inform in
writing the marketing authorization holder of the recall of
the parallel imported medicinal substance.

(3) A person who contravenes paragraphs (1) and (2)
commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to
imprisonment for a term not exceeding ten years, or to
both.
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PART HHI-INVENTORY OF PARALLEL
IMPORTED MEDICINAL SUBSTANCE

Inventory —of 23, The Registrar shall keep an inventory containing—
parallel imported

medicinal .
substances. (a) the names of all the holders of certificates of

parallel importation;
(b) the names of all licensees;

(c) all parallel imported medicinal substances; and

(d) such other information as may be determined by
the Board from time to time.

Record-keeping 24. (1) A licensee shall at all times keep manual or

obligations. electronic records of the origin, imported quantities, and
batch numbers of the parallel imported medicinal
substances.

(2) The licensee shall share the records kept under
paragraph (1) with the Board, when required to.

(3) A person who contravenes paragraphs (1) and (2)
commits an offence and is liable, upon conviction, to a
fine not exceeding two hundred thousand or to
imprisonment for a term not exceeding one year, or to
both.
PART IV-PHARMACOVIGILANCE
Pharmacovigilance  28,(1) The licensee shall establish a system for handling
issues. matters relating to pharmacovigilance including a system
for —
(a) identifying and reporting adverse reactions;

(b) a system for safety recalls; and

(c) the implementation of risk management plans and
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direct healthcare professional communication
letters.

(2) For the purposes of this rule—

“direct healthcare professional communication” means
a single, additional risk minimisation measure sent by
marketing authorization holder to healthcare providers to
directly inform healthcare professionals about new and
important information about a medicinal substance.

(3) The licensee shall submit periodic safety update
reports to the Board twice a year.

(4) A periodic safety update report submitted under
paragraph (3) shall contain—

(a) summaries of data relevant to the benefits and
risks of the medicinal substance, including
results of all studies, with a consideration of their
potential impact on the licence for the medicinal
substance;

(b) a scientific evaluation of the risk-benefit balance
of the medicinal substance; and

(¢c) data relating to the volume of sales of the
medicinal substance and any data the licensee
has relating to the volume of prescriptions,
including an estimate of the population exposed
to the medicinal substance.

(5) A person who contravenes this rule commits an
offence and is liable, upon conviction, to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding two years, or to both.

(5) The court may, in addition to the penalty imposed
under paragraph (4), order any medicinal substance in
respect of which the offence has been committed or which
has been used for the commission of such offence to be

18



forfeited.

A[;j]f’itit?nal 26. In addition to the obligations under rules 23 to 25, a
obligations. licensee shall-—

(a) declare information on its supplier, including the
name, location and contacts of each of parallel
imported medicinal substance;

(b) take full responsibility of quality, efficacy,
safety, potency, and security of parallel-imported
medicinal substance;

(c) ensure that the storage conditions, Good
Distribution Practice and Good Manufacturing
Practice are observed during transport and
distribution of parallel imported medicinal
substances;

(d) have standard operating procedures;

(e) comply with Pharmacy and Poisons Board
guidelines on Good Distribution Practice;

(f) recall and destroy parallel imported medicinal
substances if the medicinal substances are
determined not to comply with quality, safety or
efficacy; and

(g) declare the cost benefit of the medicinal
substance to the public.

PART V—PRICING OF PARALLEL IMPORTED
MEDICINAL SUBSTANCES

Prf"}?iplci of 27. The following principles shall guide all aspects of
g;’gl?egl?mportcd pricing of parallel imported medicinal substances—
medicinal

substances.
(a) the economic circumstances prevailing in the
country;
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(b) the price of the locally available medicinal
substance;

(c) the cost of importation or packaging, where
applicable;

(d) government policy or directives; and

(e) such principles as may be considered necessary.

Pfi_c(jii‘ll,% 28.(1) The Board shall develop guidelines on the pricing
Eriines of parallel imported medicinal substances to give effect to
rule 27.

(2) A person who confravenes any provision of the
guidelines developed under paragraph (1) commits an
offence and is liable, upon conviction, to a fine not
exceeding one million shillings or to imprisonment for a
term not exceeding two years, or to both.

PART VI— PACKAGING AND LABELLING OF
PARALLEL IMPORTED MEDICINAL

SUBSTANCES
Lab‘fl“{lg and 29.(1) The Board shall make guidelines on the labelling
Zi‘cdff:l% and packaging of parallel imported medicinal substances.

(2) The guidelines shall provide for the following—

(a) the form and content of the package insert;

(b) the form and content of the patient information
leaflet;

(c) the labelling of the parallel imported medicinal
substance; and

(d) any other information on labelling and packaging
that may be deemed necessary.
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(2) A person who contravenes any provision of the
guidelines commits an offence and is liable, upon
conviction, to a fine not exceeding one million shillings or
to imprisonment for a term not exceeding two years, or to
both.

PART VII- INSPECTIONS

30.(1) The authorized officers shall—

(a) carry out regular inspections of premises; or

(b) inspect consignments of medicinal substances at
the port of entry.

(2) The authorized officers may, at any reasonable
time, carry out regular inspection of premises and
consignments of medicinal substances at the port of entry.

(3) Despite paragraph (2), authorized officers may
enter any place in which the authorized officers believe,
on reasonable grounds, that any person or persons is in
any way contravening the provisions of these Rules.

(4) The authorized officer entering any premises under
this rule shall, if so required, produce for inspection by the
person who is or appears to be in charge of the premises
his or her job identification card.

31.(1) In order to carry out an inspection in any place
pursuant to rule 30, an authorized officer may—

(a) enter and inspect the premises or a port of entry;
(b) take samples of any medicinal substance;
(c) examine any medicinal substance;

(d) require any person in such place to produce for
inspection, in the manner and form requested by
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the officer, the medicinal substance;

(e) open or require any person in the place to open
any container or package in the premises;

(f) conduct any test or analysis or take any
measurements; or

(g) require any person found in the place to produce
for inspection or copying, any written or
electronic information that is relevant to the
administration or enforcement of these Rules.

(2) The authorized officer shall submit a report to the
Board after carrying out an inspection in accordance with
paragraph (1).

Useofrecords. 32 When carrying out an inspection in any place, an
authorized officer may-—

(a) use or cause to be used any computer system in
the place to examine data contained in or
available to the computer system that is relevant
to the administration or enforcement of these
rules;

(b) reproduce the data in the form of a print-out or
other intelligible output and take it for
examination or copying;

(¢) use or cause to be used any copying equipment in
the place to make copies of any data, record or
document; or

(d) scrutinize any other record system in use in that
place.

Entry of 33, An authorized officer may not enter a dwelling place

dwelling place. o\ cept with the consent of the occupant or under the
authority of a warrant issued under rule 34.
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34.(1) Upon an ex parte application by an authorized
officer, a magistrate may, if the magistrate is satisfied by
information on oath, issue a warrant authorizing an
authorized officer or officers named in the warrant to enter
and inspect a dwelling place, subject to any conditions
specified in the warrant such as—

(a) the dwelling place is a place referred to in rule
33;

(b) entry to the dwelling place is necessary for the
administration or enforcement of these rules; or

(c) the occupant does not consent to the entry, or
that entry has been refused or there are
reasonable grounds for believing that it will be
refused or seeking such consent shall hamper
investigations.

(2) The time of such entry shall be between six o’clock
in the forenoon and six o’clock in the afternoon of any day
of the week.

35. An authorized officer executing a warrant issued
under rule 34 shall not use force unless the authorized
officer is accompanied by a police officer of the rank of an
inspector and above and the use of force is specifically
authorized in the warrant.

36. An authorized officer who has analyzed or examined
a medicinal substance or a sample of it, under these Rules,
shall issue a certificate and report setting out the results of
the analysis or examination.

37.(1) The owner of a place or the person in charge of a
place and every person found in a place to be inspected by
an authorized officer under these Rules shall—

(a) provide all reasonable assistance to enable the
authorized officer to carry out his or her duties
under these Rules; and
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Obstruction.

Seizure.

(b) furnish the  authorized officer with such
information as the authorized officer reasonably
require for the purpose for which entry into the
place has been made.

(2) The authorised officer shall issue an inspection
certificate once satisfied with the inspection.

(3) A person who fails to provide assistance or
furnish an authorized officer with the required information
commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to

imprisonment for a term not exceeding two years, or to
both.

38.(1) A person shall not obstruct or hinder, or
knowingly make a false or misleading statement to an
authorized officer who is carrying out duties under these
Rules.

(2) A person who obstructs or hinders, or knowingly
makes a false or misleading statement to an authorized
officer who is carrying out duties under these Rules
commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to
imprisonment for a term not exceeding two years, or to
both.

39.(1) An authorized officer may, during an inspection

under these Rules, seize any medicinal substance which or
in relation to which the authorized officer believes, on

reasonable grounds, that these Rules have been
contravened and the authorized officer shall make a full
inventory of the substances seized.

(2) The authorized officer may direct that any medicinal
substance seized be kept or stored in the place where it
was seized or that it be removed to another place.

(3) A person shall not remove, alter or interfere in any
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manner with any medicinal substance seized unless
authorized by an authorized officer.

40.(1) Any person from whom a medicinal substance has
been seized under rule 39 may, within thirty days after the
date of seizure, apply to the Board for an order of
restoration.

(2) The Board may order that the medicinal substance
seized under these Rules be restored immediately to the
applicant if, on hearing the application, the Board is
satisfied that—

(a) the applicant is entitled to possession of the
medicinal substance seized; and

(b) the medicinal substance seized is not and will not
be required as evidence in any proceedings in
respect of an offence under these Rules.

41.(1) The Board may, within fourteen days of the
applicant lodging the application, reject the application
that fails to satisfy the requirements under rule 40(2).

(2) The Board shall communicate the rejection under
paragraph (1), in writing, to the applicant and shall state
the reason for the rejection.

42.(1) A person aggrieved by the decision of the Board
under rule 41 may appeal to the Appeals Committee
within thirty days of the Board’s decision.

(2) The Appeals Committee may order that the
medicinal substance be restored immediately to the

applicant if, on hearing the application, the Appeals
Committee is satisfied that—

(a) the applicant is entitled to possession of the
medicinal substance seized; and

(b) the medicinal substance seized is not and will not
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be required as evidence in any proceedings in
respect of an offence under these rules.

(3) A person aggrieved by the decision of the Appeals
Committee may appeal to the High Court within thirty
days of the Appeals Committee’s decision.

(4) The High Court may order that the medicinal
substance be restored immediately to the applicant if, on
hearing the application, the High Court is satisfied that—

(a) the applicant is entitled to possession of the
medicinal substance seized; and

(b) the medicinal substance seized is not and will not
be required as evidence in any proceedings in
respect of an offence under these rules.

PART VIII-TRACING OF PARALLEL IMPORTED
MEDICINAL SUBSTANCES

43. The Board shall establish and maintain a system that
ensures that a registered parallel imported medicinal
substance can be traced through the sourcing,
manufacturing, packaging, storage, transport and delivery
to the health facility, institution or private practice where
the medicinal substance is used.

44.(1) The tracing system established under rule 43 shall

contain data matrix of parallel imported medicinal
substances provided by the licensees.

(2) The data matrix, in relation to a medicinal
substance, shall consist of—

(a) business name;
(b) name of marketing authorization holder;

(¢) name of the local technical representative;
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(d) date of manufacture;
(e) the batch number;
(f) the serial number; and
(g) the expiry date.
(3) For the purposes of this rule,—

“data matrix” means a two-dimensional code in data

matrix type or any other suitable code that provides the
individualization of each medicinal substance as a safety
feature.

45, The tracing system established under rule 43 shall be

used to—

(a) check the individualization, standards and
content of the reported data matrix;

(b) record the appropriate data matrix in the database
and reject inappropriate ones;

(¢) track the importation, purchase, transfer,
consumption, loss and reimbursement of each
medicinal substance in the supply chain; and

(d) recall and block transactions unauthorized under
these rules and that are not allowed through the
system.

46. The licensee shall—

(a) register each of their medicinal substances on the
tracing system;

(b) make notification for matters including purchase,
sale, return, importation and deactivation steps of
the medicinal substances for expiry date, stealing
and decomposition;
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(c) make notification of all cancelled activities and
transactions carried out on the medicinal
substances and confirm the convenient ones and
refuse the inconvenient ones;

(d) store for a minimum of five years and submit
when required by the Board, written
documentation  of  transactions including
production and importation documents, bill of
sale, receiving note and prescription; and

(e) immediately inform the Board when they identify
a medicinal substance that is subjected to
notification to the tracing system but has not been
notified to the system.

Batch recalls. 47. The licensee shall—

(a) keep documents relating to the sale or supply of
medicinal products under the licence which may
facilitate the recall from sale of medicinal
substances in accordance with paragraph (b);

(b) maintain an emergency plan to ensure effective
implementation of the recall of a medicinal
substance from the market where recall is ordered
by the Board.

PART IX— THE PARALLEL IMPORTATION
APPEALS COMMITTEE

The  Appeals  48.(1) There shall be an appeals committee to be known

COmIEEE: as the Parallel Importation Appeals Committee to consider
and decide appeals from the decisions of the Board under
these Rules consisting of—

(a) the Chairman of the Board who shall be the
chairman of the Appeals Committee;

(b) two members of the Board;
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(c) one person nominated by the Consumers
Federation of Kenya and appointed by the
Cabinet Secretary;

(d) one person nominated by the Hospital
Pharmacists Association of Kenya and appointed
by the Cabinet Secretary;

(e) one person nominated by the Pharmaceutical
Society of Kenya and appointed by the Cabinet
Secretary;

(f) one person nominated by the Kenya
Pharmaceuticals Association and appointed by
the Cabinet Secretary; and

(g) one person nominated by the National Quality
Control Laboratory and appointed by the Cabinet
Secretary.

(2) In appointing the members of the Appeals
Committee under paragraph (1)(c) to (g), the Cabinet
Secretary shall take into account the gender, regional and
other diversities of the people of Kenya.

(3) Any member may at any time, by notice to the
Chairperson, resign from office.

(4) Where the office of any members become vacant,
whether by death or otherwise, the Chairperson may
appoint another person to be a member of the Appeals

Committee for the remainder of the term of the member
whose vacancy caused the appointment.

(5) The procedures for the conduct of meetings of the
Appeals Committee shall be as provided in the Third
Schedule.

(6) The Board shall provide secretariat services to the
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Procedure of
Appeals.
Transition.
Offences in

connection  with
application  of
parallel  import
licence.

Appeals Committee.

49. (1) A person aggrieved by a decision of the Board
may, within thirty days of receiving the decision, appeal to
the Appeals Committee.

(2) Upon receipt of an appeal, the Appeals Committee,
shall consider the appeal and may summarily reject the
appeal, if it determines that the grounds of appeal are
frivolous or vexatious or do not disclose sufficient reason
for interfering with the decision of the Board.

(3) The Appeals Committee may, upon hearing an
appeal, affirm or reverse the decision of the Board, or
make such other order as the Appeals Committee
considers necessary and fit.

(4) Any person who is aggrieved by the decision of the
Appeals Committee may within thirty days appeal to the
High Court.

PART X— MISCELLANEOUS PROVISIONS

50. A person carrying out any activities involving
parallel importation of medicinal substances immediately
before the coming into force of these Rules shall, within
six months from the date of coming into force, take all
necessary measures to ensure full compliance with these
Rules.

51.(1) A person who, in the course of an application for
the grant, renewal or variation of a parallel import licence

for a relevant medicinal substance,—

(a) fails to provide the Board with any information
that is relevant to the evaluation of the safety,
quality or efficacy of the medicinal substance; or

(b) provides to the Board any information that is
relevant to the evaluation of the safety, quality or
efficacy of the medicinal substance but that is
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Provision of
false or
misleading
information.
Failure to
comply with

urgent safety
restrictions.

The offence of
use, sale, supply.
et.c of a
suspended
medicinal
substance.

false or misleading in a material particular,

commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to

imprisonment for a term not exceeding two years, or to
both.

(2) In addition to the penalty under paragraph (1), the
licence of a person convicted of an offence under this rule
shall be revoked for a period of not less three years.

52.(1) The licensee commits an offence if the licensee
provides false or misleading information about medicinal
substance that is supplied pursuant to the obligations in
these rules.

(2) A person who contravenes this rule is liable, upon
conviction, to a fine not exceeding one million shillings or

to imprisonment for a term not exceeding two years, or to
both.

53.(1) A licensee who—

(a) fails to inform the Board that the licensee has
taken urgent safety restrictions on the licensee’s
own initiative; or

(b) fails to implement an urgent safety restriction
imposed on the licensee by the Board,

commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to

imprisonment for a term not exceeding two years, or to
both.

54.(1) A person who knowingly, or having reasonable
cause to believe, that such use, sale, supply or offer for
sale or supply is suspended—

(a) sells, supplies or offers to sell or supply the
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medicinal substance; or

(b) procures the sale, supplies or offers for sale or
supply of the medicinal substance,

commits an offence and is liable, upon conviction, to a
fine not exceeding one million shillings or to

imprisonment for a term not exceeding two years, or to
both.

(2) In addition to the penalty imposed under paragraph
(1), the court may order any medicinal substance in
respect of which the offence has been committed or which
has been used for the commission of such offence to be
forfeited.

General offence  55,(1) A person commits an offence if that person—
of breach of

provisions in . . : .
these rules. (a) is the holder of certificate of parallel importation

or licensee who fails to comply with any
requirement or obligation in these Rules;

(b) contravenes any prohibition in these Rules; or

(c) fails to comply with any requirement imposed on
a person by the Board pursuant to these Rules.

FIRST SCHEDULE
Form 1 (r.5 (1), 10(2)(a))
APPLICATION FOR CERTIFICATE OF PARALLEL
IMPORTATION OR RENEWAL OF CERTIFICATE OF
PARALLEL IMPORTATION
(to be submitted in six copies)

CONFIDENTIAL

The application shall be addressed to the Registrar, Pharmacy and Poisons
Board, P.O. Box 27663, Nairobi
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Application (Tick as appropriate):

Grant  of Renewal of Year
new certificate

certificate of parallel

of parallel importation

importation

Please use Block (Capitals) Letters

L.
2

SF - =

e

Name of SPPICEIL. -.oc0x - .+ summasanss 113353
Physical and postal address of the company:
(8) City/TOWD..c0uieuiirinenennenrernengiiiih

(C) Street....ouvvrreneeininnevemreeotBRlineessoeesesnersagsornassaassensaesotiioness

() BUILAING. oo eree s seseeereesseisereeeseenene

(e) P.O. Box..

(f) Telephone Numbers ......................................

(g2) E-mail Address..... oo .o v imereeeereooe Sibiigerenens

Date of incorporation ..

Certificate of i mcorporatmn No ...........................
CRI2 scanlli:".. "5, ........ 0l .........0ccoeenee,

Number and date of issue of previous certificate of parallel

importation ..

The number of employees of the company .............

Declaration (by Director/Secretary):

I, the undersigned, hereby declare—

(a) THAT the particulars set out herein are true and correct to the best
of my knowledge and belief;

(b) THAT if granted certificate of parallel importation, I shall
transact parallel importation of medicinal substances in accordance
with the provisions of the Pharmacy and Poisons Act, Cap. 244, these
rules and any rules, guidelines or directive as may from time to time
be issued by the Board.

NaAME. ..o e e
SINAture........ovoviiiit i e
Date. .. .o e
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Form 2 (r.11(1), 19(2(a))

APPLICATION FOR LICENCE OR RENEWAL OF PARALLEL
IMPORTED MEDICINAL SUBSTANCE LICENCE/CERTIFICATE

(to be submitted in six copies)

CONFIDENTIAL

The application shall be addressed to the Registrar, Pharmacy and Poisons

Board,

P.O. Box 27663, Nairobi

Application (Tick as appropriate):

Grant
of new
licence

Renewal Year
of
licence

Please use Block (Capitals) Letters

1.

Name of applicant..........coovvii ittt

2. Physical and postal address of the company:

W e

(CLSLTCEL. .. iV . o S N TP 05555 5 5 S A5
COMIRELE . ... Sciiior e svsnoneerns T covesnsarvasassnsossi sossassansnesavessessnsissssnins
(e) P.O. Box..

(f) Telephone Numbers

(g) E-mail Address..

Certificate of Parallel Importatlon No ..................................
Number and date of issue of previous licence ..................o.oeie
Details of the medicinal substance to be parallel imported:
a. Trade Name (Proprietary Product name) ...........................
b. International Non-Proprietary Name .....cccocisisavenavossssosnns
c. Strength of the Active Pharmaceutical Ingredient per unit
Ao8aB6 OF the PrOAUBE : ..ciceme s i sunitsamiins 1 ; vudimienin 1445 notenmmins
d. Pharmaceutical dosage form and route of
AT I L SR ononc « ¢ v sasmsmam s i ¥ & 3 Balianielins « S dinisbae 4 5 v o
¢. Packaging/Pack si12e of thei PEOAUCT . : couuss s s samummwnsss s s 4 samers
f. Visual description of the PEOAUCE. .. sassamasis s sammmmiens « + 4§ snisstismmsi

g. Proposed shelf-life of the PIOAMEE.: « czsusmvun cs s suwsumens.s o5+ o
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6. Registration number of the medicinal substance in Kenya
T Justitieation TOr IMPOIEAION .« cowme - vsrmnnmin rve sospimmiai » s sadsmionss
8. Declaration (by Director/Secretary):

I, the undersigned, hereby declare—

(a) THAT the particulars set out herein are true and correct to the
best of my knowledge and belief;

(b) THAT if licensed, I shall transact parallel importation of
medicinal substances in accordance with the provisions of the
Pharmacy and Poisons Act, Cap. 244, these rules and any rules,
guidelines or directive as may from time to time be issued by the

Board.
INEE « « s5smsmnnie s sunmmanssens v s MRS
SIFRAtUER. ; sas e
L7 - NNIRTTRNIII NSO SU—
Form 3 (r.12)
LETTER OF UNDERTAKING
(to be submitted in six copies)
CONFIDENTIAL
Registrar,

Pharmacy and Poisons Board,
P.O. Box 27663,

NAIROBI

RE:

We undertake to ensure that all medicinal substances that we parallel
import meet the safety, quality and efficacy standards as determined

by the Board.
Yours sincerely,

Name and signature of applicant
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SECOND SCHEDULE
FEES (r. 10(2(b), 19(2)(b))

1. The following are the prescribed fees for the various licences
as outlined in the table.

Type Fees (Kshs)

Application for certificate
of parallel importation

Application for renewal of
certificate  of  parallel
importation

Application fee for a new
parallel import licence

Appeal of rejected
application for parallel
import licence

Application for renewal of
_parallel import licence

2. Any fee payable under paragraph (1) shall be paid by bankers
cheque payable to the Board or by any other means prescribed
by the Board.

3. The prescribed fees in paragraph (1) may be reviewed by the
Board from time to time.

THIRD SCHEDULE (r. 48)

CONDUCT OF PROCEEDINGS OF THE PARALLEL
IMPORTATION APPEALS COMMITTEE

Quorum. 1.(1) The quorum of the Appeals Committee shall be five
members, including the chairperson.
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Majority
decision.

Disclosure
interest.

Venue.

Rules.

Proof
documents.

of

of

(2) Despite paragraph (1), members shall not be allowed
to delegate their responsibility to their subordinate officers.

2.(1) Decisions shall be taken by simple majority.

(2) In case of a tie, the proposal supported by the
Chairperson shall prevail, and shall be signed by the
members agreeing thereto.

3. If any member of the Appeals Committee has any
interest in any particular proceedings before the Appeals
Committee, he or she shall inform the Chairperson who may
after considering the interest, appoint another person in his
or her place for the purpose of that particular appeal.

4. The Appeals Committee shall sit at such a place as it
may consider most convenient, having regard to -all the
circumstances of the particular proceedings.

5, Subject to the provisions of this Schedule, the Appeals
Committee shall have power to make the rules governing
procedures.

6. A document purporting to be a copy of an order of the
Appeals Committee and certified by the Chairperson to be a
true copy thereof shall in any legal proceeding be prima
facie evidence of that order.
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Abbreviations, Acronym and Definitions

Active substance: An ingredient that alone or in combination with one or more
other ingredients is considered to be responsible for the therapeutic effect of a
medicine (WHO Collaborating Centre for pricing and Reimbursement policies
2016).

Generic medicine: A Pharmaceutical product with the same qualitative and
quantitative composition in an active substance and the same form as the
reference medicine, and whose bioequivalence with the reference medicine has
been demonstrated (WHO Collaborating Centre for pricing and Reimbursement
policies 2016).

Generic reference pricing (GRP): A reimbursement policy in which products
containing the same Active substance are clustered into a reference group.
Third party payer funds at maximum to the reference price, while the patient
must pay the difference between the purchasing price and the reference price,
in addition to any co-payments.(WHO Collaborating Centre for pricing and
Reimbursement policies 2016).

Generic substitution (GS): The practice of substituting a medicine with a less
expensive medicine containing the same active ingredient (s). (WHO
Collaborating Centre for pricing and Reimbursement policies 2016).

Originator medicine: The first version of a medicine. Developed and patented
by an originator pharmaceutical company, which has exclusive rights to
market the product for the duration of the patent or other exclusivity rights.
Often also referred to as Brand medicines.(WHO Collaborating Centre for
pricing and Reimbursement policies 2016).

Pharmaceutical group: Grouping of active substances according to the organ
or system on which they act, and according to their chemical, pharmacological
and therapeutic propertics. (WHO Collaborating Centre for Drug Statistics
Methodology 2018)

Reference price: A reimbursement ceiling, or the price up to which a third-
party payer is willing to pay reimbursement for. (WHO Collaborating Centre for
pricing and Reimbursement policies 2016).

A reference price system (RPS): A reimbursement policy in which identical
medicines or similar medicines are clustered into reference price, while the
patient must pay the difference between the purchasing price and the reference
price, in addition to co-payments.(WHO Collaborating Centre for pricing and
Reimbursement policies 2016).
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Therapeutic Reference Pricing (TRP): A reimbursement policy in which
chemically related, pharmacologically equivalent products or products with
similar therapeutic effect are clustered into reference groups. The third-party
payer funds at maximum to the reference price, while the patient must pay the
difference between the purchasing price and the reference price, in addition to
any co-payments. (WHO Collaborating Centre for pricing and reimbursement
policies 2016).

Market Authorisation Holder (MAH): Holds the authorization to place and

keep a medicine on the market. (WHO Collaborating Centre for Pricing and
Reimbursement Policies 2016.)
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1.0 Executive Summary

According to Adam smith, the invisible hand of the competitive market results
in more benefits to a society than any markets with government-regulated
prices could hope for (Smith 1776). The government of Kenya and health
insurance providers in Kenya strive to contain costs while providing effective
healthcare for their patients, thus need for a national pricing strategy or policy
that willinclude various direct and indirect pricing controls.

Inpharmaceuticals, the issue of pricing and reimbursement isinextricably
linked and interdependent.

Kenyan public areconcerned about the higher expenditures for their
prescriptions which require strategic interventions and services that are
justifiablein order to assure cost effective outcomes.

Realization of Universal Health Coverage (UHC) requires a balance between the
limited financial resources against optimal health outcomes.Thus, cost-effective
evaluations of pharmaceutical cost intervention based on sound
pharmacoeconomicmodels is key for the attainment of adequate
reimbursement and payment for healthcare services rendered.

Kenyan Market remains a liberalized market where market forces dictate the
price of medical products which ultimately lead to high cost of healthcare that
is in-accessibility by majority of the population. The result is
increasedmorbidity and mortality in addition to reduced quality adjusted life
years (QALY) among Kenyans.

To address this problem, the Pharmacy and Poisons Board together with
stakeholders set up a committee to look into the issue of pricing of health
products and technologies within the supply chain. This committee, the
Pharmaceutical price and mark up management committee held its meeting as
from September 2018 though to November 2018.

The pharmaceutical industry stakeholder presented their position papers
which was reviewed and summarized in into five key recommendations.The
recommendations if implemented will play a pivotal role in realization ofUHCin
line with the government ‘Big 4’ Agenda. The recommendations include;

1. Implementation of a policy on prescribing by use of generic names

2. Implementation a pharmaceutical pricing portal available to the public

3. Strengthening the regulatory capacity of the Pharmacy and Poisons
Board

4. Implementation of a national formulary that is harmonized with clinical
treatment guidelines.

S. Establish a medical products price advisory committee at the Pharmacy
and Poisons Board.
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2.0 Introduction and Context

Kenyan medical products pricing structure is complicated and fragmented
having different unregulated medical schemes and health insurance
covers.Thesepharmaceutical sectors can be classified into 3 subsystems;

e the public sector which is largest in terms of number of healthcare
facilities.

e the commercial private sector,

e the Faith Based Organizations (FBO’s), Non-Governmental Organizations
(NGO’s) or Community Based Organizations (CBO’s).

Fig.1: Number of Registered Health Facilities.

According to the Master

Facility List (MFL) which gz“e‘é Number of Registered Health Facilities
S

includes all officially  Organizati

registered health facilities in ons

Kenya, there are a total of 14%

9,696 health facilities in the
country.

In these subsystems, there
exists different pricing
mechanisms; in public
sector for example the public
hospitals charge for the cost
of medicines and health
technologies based on the length of treatment days/course of
treatment(duration), or a fixed price per tablet. Patients in private wings attract
a 20% mark-up charge over and above this cost. A few other items are priced
differently either as a result of them being of a specialized nature or their
suppliers being limited. The FBO’s has a regressive mark-up system in which
lower cost medicines attract a higher mark-up than the costlier ones are used.

The overhead and distribution costs are factored into the medicines selling
price for all medicines. In the commercial private sector the price that is
charged to the patient is based on the cumulative percentage (%) mark-ups
passed down through the 5 distribution chain layers; manufacturer, importer,
distributor, wholesaler and retailer (WHO-HAI Africa 2009).

The health financing is mixed and receives funds from taxation, the National
Health Insurance (NHIF), Private Health Insurances, employer schemes,
Community Based Health Financing (CBHF), user fees (Out of Pocket
expenses), development partners and Non-Governmental Organizations
(NGO'’s).
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According to the Kenya population and Housing census of 2014, the Kenyan
population stood at 45 million people; of this, according to the Kenya
Demographic and Health Survey (KDHS), 81% between the ages of 15 and 49
do not have any type of health insurance.This suggests that the country has
approximately 25% prepaid healthcare insurance coverage. While the NHIF
leads the way in providing health insurance in the country, the current
proportion of citizens covered by the scheme stills falls short of national goals
related to achieving universal access to health services. This is partly because
recruitment into NHIF is not mandatory in the informal sector which carries
83% of the total workforce as is mandatory in the formal sector. Apart from
NHIF, 29 other medical insurance providers currently operate in Kenya. As a
result, the amount of out of pocket (OOP) spending remains high leading a lot
of people into poverty and posing a barrier to access healthcare.

3.0 Historical Background

Kenya’s first proposal at independence in 1963 was “free healthcare to all
Kenyans” with the belief that a healthy nation would create greater economic
development.

By 1965, the Government finalized the free healthcare for all concept and
abolished OOP for people seeking care in locally managed public clinics. In
1970, the Ministry of health (MoH) nationalized the health system and
extended the “free healthcare for all” policy to all public health facilities.
However, in 1973, the Kenyan economy stagnated and it became financially
impossible to continue operating public facilities without the charge of user
fees. As a result, therefore, in 1989 the MoH reinstated the user fees. In 1992,
a reform process took place which led to the creation of District Health
Management Boards to facilitate cost-sharing and ensure the availability of
funds for health services in peripheral areas.

In 1994, the Government published the Kenya Health Policy framework paper
(KHPF) which envisioned implementation of a health care system that provides
healthcare that is acceptable, affordable, and accessible to all. The policy has
been implemented via two-5-year plans: The National Health Sector Strategic
Plan (NHSSP-from 1999-2004) and the National Health Sector Strategic Plan
11(NHSSP 11-from 2005-2010). This policy organized the public health system
into a hierarchical pyramid with the dispensaries being at the lowest of the
pyramid but the majority and the apex comprising of the Referral Hospital.On
the 27th August 2010, the country promulgated a new constitution which
devolved the healthcare into 47 counties.
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4.0 Cost Drivers (Forces Shaping the Market Prices)

4.1 Liberalized Market

The Kenyan market for a long time has remained an open market. This allows
for prices of health products and technologies to be determined by market
forces.

4.2 Commodity Supply Chain Components

This includes the Manufacturer’s Selling Price (MSP), plus insurance and
freight.

For the locally manufactured medicines, the pricing structure is the MSP plus
the domestic transportation cost to the purchasing facility.

For the imported medicines, the pricing structure shall be the MSP plus the
insurance and international freight.

4.2.1 Landed Price

The landed price includes all other price components that arise during the
procurement of medicines and their delivery to the procurement office. This
includes the banking fees for foreign currency purchases, inspection charges
(either pre-or post-shipment), port fees (docking, storage, handling, insurance
in port), customs clearing, import tariff, any other fee collected centrally by
partner government agencies e.g PPB, and importer’s mark-up.The landed price
also includes local transport charges to the central warehouse of the importer
or the wholesaler.

4.2.2 Wholesale selling price (private)

The wholesale selling price is based on the landed price, and includes either
the wholesaler’s overhead costs and distribution costs such as quality control,
storage/warehousing costs, handling costs, salaries, security and rent costs
and profit margins. Many of this are included in the wholesale mark-up
percentages.

4.2.3 Retail Price (Private)

The retail selling price (pharmacy or chemist) is based on the wholesale selling
price, and includes the retailer’s additional expenses/overheads such as
storage,
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FIGURE 2 Typicalproportionsofadd-onsoffinalpatientpricefora locallyproducedgenericproductintheprivatescctor
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Figure 3 Typical proportions of add-ons of final patient price for a generic import product in the private

sector
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Source: Medicine Prices in Kenya; WHO.HAI-A September 2004




5.0 Kenya Health Market Overview
The Kenyan healthcare system is a mixed system with the following main
components;

5.1 General tax financing:

This consists of certain “free” healthcare services in the public health facilities.
The Government currently offers “free” maternity services as well as “free” care
to children under 5 years in public facilities.

5.2 National Hospital Insurance Fund(NHIF):

The fund provides financing for public and private facilities that have been
approved by the fund. NHIF is mandatory for formal sector workers. It covers
about 2.9 Million Kenyans in the formal sector and an additional 4 million in
the informal sector via the Health Insurance Subsidy Program for the poor
(HISP). It offers outpatient as well as inpatient covers based on members’
contribution premium.

5.3 OOP Health Spending:

According to Kenya Health Systems Assessment (2010), the number of Kenyans
that pay out of pocket for their healthcare services is a third of the total health
expenditure. This spending is a big barrier for Kenyans accessing healthcare
services as it drives the poorer households easily into poverty. The cost of
treatment continues to limit the access of care especially by the poor. It is
estimated that 16% of the sick do not seek care due to financial constrains
while 38% of them must sell their assets or borrow in order to finance their
medical bills. In this category, one has to pay directly for health services at the
point of consumption and as result 4.1% of the household face catastrophic
expenditures.

5.4 Private Health Insurance:
The penetration of the private insurance in Kenya is about 2% of the total

population. There are about 29 private insurance companies with activities in
healthcare.

5.5 Employer Self-Funded Schemes
Health schemes whereby the employer offers health benefits as incentives to
their workers and dependents via a self-insured in-house medical scheme.

5.6 Community Based Health Financing (CBHF) Schemes
These schemes meet the needs of the lower income population who
traditionally have been left out of the private insurance schemes and NHIF.

5.7 Development Partners & NGO’S

Various development partners and NGOs have traditionally contributed
significantly to healthcare financing and provision.
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6.0 Key Challenges

6.1 Affordability

These impacts negatively on those accessing healthcare by out of pocket
purchases or those accessing healthcare through insurance cover vide
premium payments.

6.2 Market Fragmentation
This is depicted by the various pricing mechanisms which exist at each sector
making product capitation as well as re-imbursement difficulty.

6.3 Cost Inflation
These are usually driven by tariffs, utilization increases among others.

7.0 Healthcare Costs

Based on the afore going, healthcare costs remain one of the major threats to
accessing healthcare. These healthcare costs could be of direct medical nature,
direct nonmedical nature, indirect nonmedical and intangible costs. Table 1
below highlights some of these costs;

Table:2 Example of Healthcare Cost Categories

Cost Category Costs
Direct medical costs Medications
Supplies

Laboratory tests
Healthcare professionals' time
Hospitalization
Direct nonmedical costs  Transportation
Food
Family care
Home aides
Indirect costs Lost wages (morbidity)
Income forgone because of premature death (mortality)

Intangible costs Pain
Suffering
Inconvenience
Grief
Opportunity costs Lost opportunity

Revenue forgone

Source: Pharmacotherapy; A Pathophysiological approach
Joseph T. DiPiro, Robert L. Talbert, Gary C. Yee et al

These costs could be analyzed against the backdrop of cost of illness (COI)

which will highlight the disease burden, cost minimization analysis (CMA) which
will highlight least costly alternative when comparing two or more treatment
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alternatives, Cost effectiveness(CEA), Cost utility (CUA) to express QALYs
gained, Cost benefit analysis(CBA),

The information obtained from the analysis above can be used to support
various decisions at several healthcare strata. This include: Clinical decisions,
Formulary Management, Drug use policy, disease management, Resource
allocation.

8.0 Pharmaceutical Price Regulation

8.1 Reference Pricing

In a reference price system, third party payers set a reimbursement threshold
(median price) for a group of products regarded as interchangeable.In this
case drugs are organized into limit groups (groups of chemically equivalent,
therapeutically similar products, each sharing the same reimbursement
limit).Drugs are placed into limit groups on the basis of their international non-
proprietary name (INN) or, if the INN varies, drugs with similar effectiveness
and the same indication). The purpose is to promote competition between
pharmaceutical companies and to encourage consumers to make rational
decisions. Typically, reference pricing is applied to off-patent markets. After an
originator product’s patent expires, generic products can enter the market and
start to compete for a share. The diffusion of generic products and price
reductions are interlocked; markets with a high share of generic products
typically show larger decreases in prices than markets with a low share of
generics (Dylst and Simoens 2011).

8.2 Supply and Demand Side Measures In Cost Containment

Rising pharmaceutical expenditures have lead governments to balance with
containing public expenditure while still ensuring patient access to affordable
medicines. Cost containment measures can be divided roughly into measures
aimed at the supply side and measures aimed at the demand side. Supply side
measures can target the manufacturer, wholesaler and the retailer at the
pharmacy level. These measures can include: pricing at the manufacturer level,
price control (Generic substitution, reference pricing, pharmacoeconomic
evaluations of treatment regimens, addressing TBT’s like tariffs). Demand side
measures can include: Cost-sharing, co-payments, moving products to over the
counter status, rational prescribing and use, National/County medicine
formularies, Essential drug list items, Advertising restrictions, Educational
interventions to public.

Pharmaceutical pricing is determined by five principle elements: Import prices,

Internal mark-ups, Reimbursement prices, Mark ups in the public institutions,
Competition to the private sector.
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8.2.1Import Prices
Import prices charged by the MAH or its agent are established based on the

manufacturing costs and the assigned operational costs. Whereas these costs
should be the basis of a fair pricing to the consumer, they are unlikely to be
fully divulged by the manufacturer to the MAH or its agent.

8.2.2 Supply Chain Mark-ups
Prices charged in the trade/channel are dependent on commercial and

financial variables. Whereas the financial variables may be outside of the
handler at any stage in the trade channel, commercial interests should not be
permitted to override the common principle to deliver medicines to the
consumer at the most acceptable prices.

8.2.3 Reimbursement prices.
Prices paid for by key payers such as employers, insurance companies and the

NHIF drive and shape prices charged by the final dispensers.

8.2.4 Pricing in the public sector
Public sector institutions provide the largest bulk of healthcare and

pharmaceutical procurements in Kenya by volume. Procurements in this
sector/institution are supported by direct funding and do not depend on self-
generation of operational revenues.

8.2.5 Competition to the private sector
Whereas the private sector provides impactful provision of health and supply of

products, it is not subjected to significant counterbalancing competitive
pressure to modify prices charged downwards or to stability.

8.3 Generic Substitution

In generic substitution, pharmacists have either the right or the obligation to
substitute a prescribed product with a chemically equivalent but less expensive
one. Generic clustering is narrowest form of clustering. In generic clustering
pharmaceuticals are clustered according to the active substance. This is
typically referred to as generic reference pricing. In therapeutic reference
pricing, pharmaceuticals with chemically-related, pharmacologically equivalent
active substances or a similar therapeutic effect are grouped together. (Dylst et
al.2011)
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9.0 RECOMMENDATIONS
Generally, after discussions and deliberations, the following are the key
recommendations and the industry position on pricing;

9.1 COMPEL PRESCRIBING BY USE OF GENERIC NAMES IN PUBLIC
SECTOR:

9.2

9.3

Implement and enforce prescribing by use of generic names rather than
trade names by all healthcare prescribers in public sector.

There is need to have legislative reforms to make it compulsory for
medical practitioners to prescribe medicines by gencric names rather
than by brand names.

The pharmacist should be empowered to enforce generic substitution i.e.
substituting the same chemical entity in the same dosage form for one
prescribed by a different company.

There need to educate healthcare professionals about the role of a
pharmacist in generic substitution which is different from Therapeutic
Substitution.

DEVELOP AND IMPLEMENT A PRICING PORTAL FOR THE PUBLIC
The portal should contain prices of different brands to encourage
competition and facilitate medical product reimbursement systems in
addition to dissemination of price information to the public. It should be
accessible by a short code message (sms). Pricing transparency in this
form will inform manufacturer pricing activities as well as doctors in
advising on patient treatment options, incorporating both the clinical
benefit as well as cost considerations.

STRENGTHEN REGULATORY CAPACITY OF THE PHARMACY AND

POISONS BOARD

Establish it as an independent regulatory entity to enable it increase its
technical human resource capacity.

Continuous positive public relations by the Pharmacy and Poisons Board
in order to assure the public on the quality of generic medicines in the
market. The public needs to be reassured on the quality of generic
products in the country through enhanced Pharmacovigilance and
surveillance activities.

Strengthen regulation and enforcement of pharmacy practice in Kenya.
Streamline the process and regulation of parallel importation of
medicines to allow patients to get the price benefit.

Align registration and retention of health products and technologies to
their cost implications to the patient (price declaration).
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9.4 DEVELOP AND IMPLEMENT A NATIONAL FORMULARY THAT IS
HARMONIZED WITH CLINICAL TREATMENT GUIDELINES.

e The national formulary should indicate the attendant costs.

e Promote adherence to the national standard treatment guidelines.

9.5 SET UP A PHARMACEUTICAL AND HEALTH PRODUCT
PRICE ADVISORY COMMITTEE at The Pharmacy And Poisons
Board whose ToR’s shall include inter alia;

e Develop and continuously review mechanisms in place for Internal and
external price referencing(median price-limit  groups) to inform
reimbursement mechanisms and copayments.

e Define information requirements and establish processes to
institutionalize routine collection of data that will be appropriate for
pricing of health services and commodities

* Institute a mechanism to monitor medicine price increases through
notification to MoH/PPB with a view to regulating excessive increases;

* Routinely conduct market research and review prices based on market
indices and inflation rates;

e Compensation based on outcomes. Work closely with other agencies to
ensure healthcare providers get paid/rewarded and monitored for a best
treatment outcome;

* Routinely come up with a pharmacoeconomic model of a treatment for an
appropriate outcome measure to promote quality adjusted life years
(QALYs) among Kenyans;

* Routinely using appropriate pharmacoeconomic techniques (Cost-
minimization, cost-effectiveness, cost-utility, cost-benefit, cost of illness,
cost consequence) recommend appropriate treatment options that inform
the national formulary;

9.6 MINISTRY OF HEALTH (MOH) TO DEVELOP NATIONAL POLICY
GUIDELINES THAT SHALL PROVIDE A ROADMAP TOWARDS PRICE
REGULATION of medical products and health technologies.

9.7 TO ENSURE THE MOST EQUITABLE AND COMPARABLE PRICE
GLOBALLY, MAH SHOULD BE REQUIRED TO SUBMIT A
PUBLIC/CONSUMER PRICE CHARGED IN RELATABLE COUNTRIES OR
COUNTRIES OF SIMILAR ECONOMIC STATUS AND RELATABLE
HEALTHCARE REGIME. EVIDENCE OF THIS PRICING COMPARISON MUST
BE SUBMITTED BY THE MAH DURING PRODUCT REGISTRATIONAND
RETENTIONand the Board shall retain an absolute right to verify, accept or
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reject the submitted reference prices. The final import (FOB) price shall then be
established by the MAH in liaison with PPB with all records available for public
scrutiny at will.

0.8 THE NATIONAL REIMBURSEMENT FRAMEWORK SHOULD
CONSIDER THE MEDIAN PRICE CHARGED ON ANY MOLECULE/GENERIC
AS BEING THE STANDARD REIMBURSEMENT POINT.

0.9 PUBLIC INSTITUTIONS SHALL BE COMPELLED TO CURB MARK UPS
CHARGED ON ALL DRUGS PROCURED. Any mark ups charged should be
limited to full purchase cost recovery and associated logistics.

0.10 PUBLIC INSTITUTIONS SHOULD BE EMPOWERED TO DISPENSE TO
ANY VALID PRESCRIPTION INCLUDING THOSE FROM THE PRIVATE
SECTOR. The public facilities should be empowered to dispense to any patient
bearing a valid prescription regardless of origin. This provides competition to
the private sector. KEMSA can consider partner retail outlets.
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1.0 BACKGROUND

The National Assembly select Committee on Implementation vide
letter REF/ NA/DCS/COI1/2019 (85) of 23™ July, 2019 required the
Ministry of East African Community to submit an appraisal on the
status and challenges faced, if any, in the implementation of
observations and recommendations in the following reports.

i. Report by Committee on Regional Integration on the ratification
of the East African Community Protocol on Cooperation of
Meteorological Services as communicated vide a letter Ref. No.
NA/DLP/RES.14/2018 / (044) dated 22" August 2018.

ii. Report on the Committee on Regional Integration on the East
African  Community  Protocol  on  Information and
Communication Technology Networks, which approves the
ratification of the EAC Protocol on Information and
Communication Technology Networks as communicated vide a
letter Ref. No. KNA/L&P 2028/CERT. (025) dated o
December 2018.

iii.Report on inspection visit to the Isebania One Stop Border Post
in Migori County as communicated vide a letter Ref. No.
NA/DLP/RES. 14/2018 (0420 dated 15" October 2018.

The Ministry submits as follows;



2.0 STATUS
RECOMMENDATIONS

OF
OF

COMMITTEE ON REGIONAL
RATIFICATION OF THE EAST AFRICAN COMMUNITY
PROTOCOL ON COOPERATION OF METEOROLOGICAL
SERVICES

IMPLEMENTATION
THE
INTEGRATION ON THE

oF THE

REPORT BY THE

S/N

Recommendation

Status of Implementation

The following bills await
reintroduction into the 4"
Assembly of the East Afiican
Legislative Assembly (EALA)
e EAC Cross Border Trade in
Professional Services Bill,
2017
e EAC Prohibition of Female
Genital Mutilation Bill,
2016
e EAC Retirement Benefits
for specified heads of
Organs Bill, 2016
e EAC Youth Council Bill,
2017

The first batch of the Bills
lapsed  with  the 3"
Assembly. Only the Youth
Council Bill has since been

reintroduced and Partner
States”  public  hearing
conducted.

The Ministry of EAC should
submit the versions forwarded for
assent of the EAC Counter-
Trafficking in persons Bill, 2016
and EAC Prohibition of FGM
Bill, 2016 before the Committee
gives its input in respect to the
same.

The final versions of the
two Bills passed by EALA
have not yet been shared
with the Partner States for
assent.

(%)

Having considered the Protocol,
the Committee recommended that
the National Assembly approves

Kenya has deposited the
instrument of ratification of
the Protocol with the EAC

3



the ratification of the EAC
Protocol on  Cooperation in
Meteorological Services.

Secretariat.  The oth?‘
Partner States are at various
stages of ratifying the
Protocol. The Protocol will

come into force upon

ratification by all  the

Partner States. ]

3.0 STATUS OF IMPLEMENTATION OF THE

RECOMMENDATIONS OF THE COMMITTEE ON REGIONAL
INTEGRATION ON THE EAST AFRICAN COMMUNITY
PROTOCOL ON INFORMATION AND COMMUNICATION-
TECHNOLOGY NETWORKS, WHICH APPROVES THE
RATIFICATION OF THE EAC PROTOCOL ON
INFORMATION AND COMMUNICATION TECHNOLOGY

NETWORKS
S/N | Recommendation Status of Implementatioﬂ
1. |The Committee recommends|Uganda and Rwanda have

ratification of the East African
Community Protocol on
Information and Communication
Technology Networks as it would
facilitate successful operation and
cross border interconnection of
broadband Information
Communication technology
networks in EAC

ratified the Protocol. Kenya,
Burundi and Tanzania arc
yet to ratify the Protocol.
The Protocol will come into
force upon ratification by
all the Partner States.




4.0 STATUS

OF

IMPLEMENTATION

OF THE

RECOMMENDATIONS AND OBSERVATIONS OF THE
REPORT ON INSPECTION VISIT TO THE ISIBANIA ONE

STOP BORDER POST IN MIGORI COUNTY

S/N | Recommendation | Background Status of
Implementation -
1. Partner States to|The principles of| 1.The Minisny‘
sensitize and | the Common | integrated
encourage citizens | Market as| sensitization in
to embrace the|enshrined in Article| her 2018/19
EAC  spirit by |3(2) of the CMP| Workplan and
enhancing regional | commits Partner | undertook
integration and | States to: observe| sensitization in
reciprocity the principle of| various Counties.
treatment as | non-discrimination |2.Kenya and
demonstrated by | of nationals of EAC| Tanzania  have
H.E the President | Partner States on| mutual
directive on free|the ground of| understanding of
movement  within | nationality, accord| allowing border
EAC without | nationals of other| residents free
requirements of | Partner States not| movement up to
passports. This is | less favourable | a distance of
not reciprocated in | treatment than| 15km on either
Tanzania. accorded to third| side of the border
parties, and ensure | without need for
transparency in| travel
matters concerning | documents. This
other Partner States | issue was
and share | reiterated by
information for the| Hon. Ministers
implementation of| from MEAC

S



S/N | Recommendation | Background Status of
Implementation

the Protocol. The| Kenya and

concept of free| Tanzania in 2012

movement of| and 2013 in

persons as provided | Namanga and

in the CMP does

not translate to
unregulated
movement of

persons in and out
of the territories of

the EAC Partner
States. The CMP
facilitates easier

movement of East
African citizens to
move, reside and
exit the territories
of Partner States by
providing a
predictable

environment.

legal
EAC
citizens moving
from one Partner
States to another
must undergo
normal immigration
processes at ports
of entry and be in

possession of valid

Isibania/Sirari
borders
respectively.
3.The Ministry in
liaison with other
border
has continuously

agencies

conducted
sensitization
programmes  in

Isibania and
other borders on
the need for
Cross border
cohesion. The
last programme
was carried outl
in July, 2018.
More

programmes are
planned for this

financial year.




States adopted the
concept of One-

S/N | Recommendation | Background Status of
Implementation
travel documents.
2. The Partner States |In all border posts | Coordinated

should implement | designated as points | Border

uniform application | °f entry and exit, | Management

- . there are border ; ; ’

of procedures at all .| policy is being
regulatory agencies | .

border POst | ¢.ich 4 e implemented at all

facilities along the | jmmigration, border points (9

Kenya/Tanzania customs, police, enhance  uniform

border in terms of | bureau of | approach to border

clearing goods and | standards, plant | clearance

people at the entry/ health, hgman procedures.

exit points health, veterinary
controls, food and )
drug  safety  at The Isebania
certain borders. | OSBP is nearirg
Due to the need for | completion and is
clearance by such|scheduled for a
agencies, all the|jaunch by Their
bordeﬁr POSS | Excellencies in
e>.<penence November  2019.
prolonged  delays ) )
thus long queues of This will address
vehicles and | asymmetry n
people. This | clearance of goods
therefore calls for|and persons and
harmonization  of | .equce on  time
procedures' and taken to undertake
documentation. To
address this need, border  clearance
the EAC Partner | formalities.




E/N

Recommendation

Background

Status
Implementation

of

Stop-Border-Posts
(OSBP) along their
borders.

Under
operations
procedures,
government
agencies operating
on both sides of the
border jointly
undertake clearance
of goods  and
persons in each
direction of traffic.
The
implementation  of
OSBP concept as
an aspect of
Coordinated Border
Management is
aimed at facilitating
cross-border
movements through
reduction of the

OSBP

time taken in
clearance
procedures. Along

the Kenya borders,
Malaba, Busia,
Isebania, Namanga,
Taveta and
Lungalunga border




S/N

Recommendation

Background

Status of

Implementation

posts were selected
for this concept.
The six OSBPs
have been
completed and
among them Taveta
and Namanga,
Busia and Malaba
are operational.
Lungalunga and
Isebania,  though
the buildings are
completed, are not
operational due to
ICT  connectivity
challenges. To
facilitate the
operations of the
OSBP, an EAC
OSBP Act 2016 has
been formulated
along  with  the
Procedures Manual.
The Act grants
officers from
adjourning Partner
State  right to
implement their
national laws while
operating in a host
Partner State.

Kenya and

Tanzania has a

Kenya is




S/N | Recommendation | Background Status of
Implementation
Tanzania  should | policy on export of | continuing to
lift the periodical | fish and fish | engage the two
ban on exports of | products which is | Partner States
fish and levies and | enforced  through | through EAC
fees imposed on |issuance of permits. | structures to
exports. Tanzania enforces | consider reviewing

the ban on export of
unprocessed  fish.
The same policy
applies to export of

agricultural

products. The
policy  entrenches
the need for value
addition to  raw
materials prior to
their export.  Fish
products that are

exported to Kenya
are in the form of
feeds
fish maws used in

animal and
pharmaceutical
manufacturing.
Tanzania  exports
fish products to the
international
market
Isibania border and

vide

the associated

levies.
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S/N

Recommendation

Background

Status
Implementation

of

through Mombasa
Port. Such exports
normally transit

through Kenya.

the
on

In  view of
stated policy
export of fish and
fish products
traders are expected
to stringent
requirements to be

meet

issued with export
permits.

Therefore,
the practice,
Tanzania does not
have a policy of
banning export of

as  per

fish and fish
products
periodically.
Traders who meet

the requirements as
stipulated
policy are allowed
to export. However,

in the

those who fail to do

12




S/N | Recommendation | Background Status of
Implementation
so are  denied
permits.

4. The Department of | The United | Kenya held
Immigration Republic of | bilateral  meeting
Services  through | Tanzania  charges | with Tanzania in
Ministry of Foreign | East African | April, 2019 and the
Affairs, should | business visa fee. |issue of charging
harmonize This charge applies | Kenyan — business
requirements  for | to all East Africans | persons a fee of
business visa and |and is therefore not | USD 100 as
other related | discriminatory. The | business pass was
requirements charge is, however, | discussed. It was

preferential agreed that talks be
compared to | initiated  with a
charges levied on |view to abolish it
SADC  nationals. | The two Countries
East African |are scheduled to
nationals are [ meet  again in
charged USD 100 | September to
and SADC |discuss the issue
nationals USD 200. | further.

3: Partner States | The Treaty for the | There is a vibrant
should  heighten | establishment  of | border related
security at  the | EAC gives | engagement
border areas and |prominence to | between  Kenyan
encourage joint | cooperation in { and Tanzanian
border coordinating | security matters. To | security agencies.
committee this end cross|The engagement
meetings to ensure | border security | takes place through

12




S/N | Recommendation |Background Status of |
Implementation
structured cooperation is | cross border
engagements. being implemented | committees and
in the region. Joint Border
Coordination
Security issues | Committees  that
around have been
Isibania/Sirari area | constituted

include but are not
limited to:

1. Human
smuggling
involving
Ethiopians  and
Somalis  being
trafficked to
South Africa.

2. Cross border
livestock  theft.

This is facilitated
by the culture of
local
communities.

3. Availability
unlicensed
firearms and use
of the same to
.commit Cross
border crimes.

4. Smuggling  of
restricted and
prohibited goods
including

of

particularly at One
Stop Border Posts.
MEAC&RD liaises
with these
agencies.
In  Migori the
County  Security
team normally
holds regular
meetings with its
from
of

counterparts
Mara Region
Tanzania.

13



S/N | Recommendation | Background Status of
Implementation
ethanol.

These security
issues among others
call for cross border
collaboration  and
coordination.

6. The additional | The gazettement of | The Ministry of
PoEs including | new points of entry | Interior and
Muhuru Bay, | (POEs) is done by | Coordination of
Nyamtiro and | the National | National
Kopanga be | Security Advisory | Government in
gazetted and a law | Committee on | liaison with other
enacted to create |advice from the | MDAs has already
mobile border | Border Control and | inspected potential
stations and | Operations points of entry in
manned by  all | Coordination Migori, Narok and
border agencies. Committee.  Once | Kajiado ~ counties

new PoEs are|with a view for
recognized by | gazettement as new
NSAC, the | PoEs to address
respective  Partner | this challenge. The
States are consulted | findings were
to similarly | ratified by BCOCC
recognize the same |and are  being
considered by
NSAC.

7. The Committee | Erection  of  a|This issue was
recommended barrier  at  the|brought to the
removal of the|entrance of the]attention of Migori

14




entrance of Isibania
OSBP facility
erected by Migori
County

Isibania/Sirari by
Migori County for
purposes of
collection of local
levies is against the
spirit  of  EAC
integration and
gives an impression
that  trucks  are
double charged,
Migori County may
consider removing

WN Recommendation | Background Status of
Implementation
barrier  at  the | OSBP at | County by

MEAC&RD in
2016 and similarly
MEAC&RD wrote
to National
Treasury to advise
on the same. The
National Treasury
wrote to Migori
County demanding
removal of the
same. The barrier

is still there.

improving security.

the barrier. However, talks are
ongoing  between
KRA, MEAC&RD
and Migori
County.
3. The OSBP | The OSBP is a|MEAC&RD  has
authorities should | trade  facilitation | helped
ensure multi- | tool that is applied | Isibania/Sirari
stakeholder at  borders  to|OSBP to establish
collaboration  and | promote a | Joint Border
partnership coordinated and | Coordination
amongst border | integrated approach | Committee as  a
communities  and | to facilitating trade, | platform for
other relevant | the movement of | partnership and
agencies. people, and | cooperation. 1t has

representation
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Implementation

The concept
eliminates the need
for travelers and
goods to stop twice
to undertake border

crossing

formalities; and
calls for the
application of joint
controls to
minimize  routine
activities and

duplications.
OSBP is a shared

facility bringing
together border
regulatory agencies
of the two
adjoining  Partner
States. Other
stakeholders

including  service

providers and the
local  community
play a critical role
in OSBP
operations.
Seamless

operations of OSBP

from the local
community on both
sides of the border.

The Lead Agencies

in  OSBPs  with
support from
Border
Management
Committees
(BMCs) have
established a

system to enhance
collaboration

among border
regulatory
agencies. The Lead
Agencies under
aegis of BMCs
have

institutionalized a

system of
consulting  border
stakeholders

including local

communities.
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Status
Implementation

of

are grounded on the
support from border
regulatory agencies,
traders,  shippers,
clearing agents,
local  community
and the local
administration. It is
in this regard that

multi-stakeholder

engagement is
essential in
ensuring  optimal
operations and
continuity. The
EAC OSBP Act
and Kenya
Citizenship

Amendments  Act
(2014) provides for

a structured
stakeholders
engagement
framework through
the Border
Management
Committees, Joint
Border

Coordination
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S/N |Recommendation |Background Status of
Implementation
Committees and the
Lead Agency.

9. The Ministry of | The Treaty for the The Ministry in
EAC should fast |establishment — of collaboration  with
track  efforts  to | East African | the Office of the
harmonize policies | Community in | Attorney  General
in order to facilitate | Article 126 2(b) | and the Kenya Law
cross border trade | stipulates that | Reform
within the region “Partner Srates | Commission  and

through their | other stakeholders
national institutions | is ~ developing  a
shall take necessary | Policy on
steps lo harmonise Harmonization of
all their national | National Laws
laws appertaining
10 the Community.” | The document is
informed by the
need for Kenya to
have a system (0
facilitate informed
and effective
harmonisation and
approximation  of
Jaws to be in line
with Treaties and
other international
obligations. Kenya
as a country has a
gap when it comes
to amending its
laws to be in line
A - with the Treaties it
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engagement of the
private sector in the
integration process

which is  fully
anchored in the
Treaty. The
Dialogue

Framework

provides for an
Annual  Secretary
General’s forum
which is a platform
that provides for
regular  dialogue
between the EAC
Secretary  General
and the private

sector, civil society

'S/IN | Recommendation | Background Status of
Implementation
has ratified.

10. |The Governments|The EAC Treaty | The Government
of [Kenya and|places private | holds the following
Tanzania  should | sector development | meetings with the
enhance the public jat the heart of its | private sector
private  dialogues | strategy for {- Quarterly
between the | accelerating Ministerial
Governments and | growth,  creating|  Stakeholders’
business wealth and forum that
community reducing  poverty. brings together

At the regional the public and
level, there is a| private sector to
Consultative discuss the
Dialogue deepening of the
Framework for| integration  of

the markets.
- Annual National
Dialogue Forum

that brings
together the
private  sector,
civil society and
other interest
groups to
discuss the
progress and

challenges in the
EAC
integration.

- Various targeted
stakeholder
engagement
forums with the

19




S/N | Recommendation |Background Status of
Implementation

and other interest Chambers, of
groups on how to Commerce,
improve the EAC Students, and
integration process. Ccross border
The  forum is traders  among
cascaded at the others.
Partner States as
the National
Dialogue Forums.

11. | Partner States | The EAC Common | The ~ Government
should  heighten | Market  Protocol | has adopted “One
security along the provides  for the | Goyernment

free movement of i i .
borders and .| Approach” policy
o persons. This
encourage joint| coedom i geared toward
border coordinating | ynanticipated addressing security
committee outcomes that | issues. The
meetings to ensure | negatively — impact Approach has been

structured
engagement.

peace and security
and call for closer
collaboration
among the security
agencies.

The  region  is
confronted by
security threats
such as:

o intra-state

conflicts,
o terrorism,
radicalization

adopted along all
borders across the
country and has
been instrumental
in structuring
dialogue and cross
border
coordination.

security

The Multi-Agency
Team has boosted
security along the

20



S/IN | Recommendation |Background Status of |
Implementation

and violent | border and  the
extremism, team has structured
porous  borders | enoqgement  with
Bilg EOIET security — agencies
conflicts, e
piracy, human of adjeining
and drugs Partner States.
trafficking,
money
laundering,

cybercrime,
motor  vehicle
theft, and
proliferation  of
Small Arms and
Light Weapons.
facilitate

structured response
to the threats the
following
instruments  have
been developed:

o EAC Peace and

Security
Protocol,
EAC Regional
Strategy for
Peace and
Security,

EAC  Protocol
on Combatting
[licit Drugs
Trafficking,
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of

o EAC Regional
Small Arms and
Light Weapons
Policy,

o LCast and
Southern Africa
- Indian Ocean
Regional
Maritime
Strategy,

o EAC Conflict
Management
and Resolution
Framework,

o EAC Refugee
Management
Policy.

22

v



