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CHAIRPERSON'S FOREWORD
This repoft contains the proceedings_of the Departmental committee on Tourism and Wildlifeon its consideration of the president! t-l"ro."nari-or iJu-..., ot ,t 

" 
wirdrife conservationand Management (Amendment) Bill, 2023.

The Bi[ was passed by the Nationar Assembry on rg6 June, 2025. The Rt. Hon. speakelthereafteri presented the BiI to H.E. tte presid'eni f";;J;;, pursuanr to the provisions ofAnicle I l5 of the Constitution.

ln compliance with Anicre r r 5( r xb) of the constirution, rhe president, through amemorandum dated r86 August, 20ii,-referred trr" girL i"ci to the Nationar Assembry forreconsideration, expressing reservations regarding Clar;e t.

ln a message from the president r96August,2025, the Re Hon. speaker informed the Houseof the President's Memorandum or n-"r"...ii.*"."lrg ';L" 
Bi, and referred it to theDepanmental commicee on. To,rism and wirdrife, in 

-accordance 
with Standing order42(3)(c) of the Nationar Assembry standing orde^. c"rr"q;,ry, ,he committee consideredthe President's Memorandum during is ,n'"eting L"rd ;i iir;;i ,3" G;;;; ffi:-- 

*

on behalf of the Departmentar commimee on Tourism and wirdtife, and in accordance withStanding order t99(6). it is mv privitege-"rd h";;; ;" ;;;;nt to tnis House rhe Report ofthe
S:T.Tin.^. regarding its consiieration 

-or 
trre presiaentls 

-nae*o*nd* 
on the Referrar of rheWildlife Conservarion and Management (Amendment) Siff,l0Z:.

The comm inee.extends its gratitude to the ofiices of rhe Speaker and Clerk of the NationarAssembly. for their rogisticar and technicar ,uppon ariin['our review of the president,s
Memorandum on &e Bi[. Finalry, r *orrd rike';-;;;,il'irv appreciation to rhe esteemedMembers of the Committee and t-he.Commin..s..il;;f#their varuable contributions tothe preparation and production of this report.

lt it 
.'r.1191yru-,o report that the committee has considered the presidentt Memorandumon the Wildlife Conservation and Management ter"iar*,) Aill, 2023, and has the honourto repon back to the NationalAssemUty wittr *" .*".r"nJ'.tion that the Hour;;;;;;;;the amendmenr of the Bill ln tight of the p*ril;;;;s ;rervations.

Hon. Bedzimba, Rashid Juma, MPv -c at rson- D ttmental om ittee on urts and witd life

Repoa of the Deportmentot Comryiyy 
?!_ 

Tgyr"! ond Wildlife on its considerotjon of thePresident! Memorondum of Referro-r of thewdrife Consei"i"ir-"'ri n*rg"ment (Amendment)Bill (Notionot Assembly Bill No.3 o1 ZOZSI

4lPoge
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CHAPTER ONE

t.l
I PREFACE

Assembly Bill No.3 of 2023)

Establishment of the Committee

The Departmentzl commiftee on Tourism and Wildlife is one of the twenty Depanmental

committeesoftheNationalAssemblyesteblishedunderStandingorder2l6whose
,.na..". Pursuant to the Standing Order 2l 5 (5) are as follows:

i. To investigate' inquire irito' and rePort on all matters relating to the mandate'

managemenq activities, administration' oPerations and estimates of the assigned

ministries and dePanmens:

ii. To study the Programme and policy objectives of ministries and departments and

the effectiveness of the implementation;

iii. on a quarterly basis, monitor and report on the imPlementation of the national

budget in resPect of its mandate;

iv. To study and review all legislation referred to it:

v. To study, assess and analyie the relative success of the ministries and

departments ., .".,u'"d by the results obtained as compared with their stated

objectives;
vi. To investigate and inquire into all matters relating to the assigned ministries and

depanments as they may deem necessary' and as may be referred to them by

the House;

vii. To vet and rePort on all appointmena where the Constitution or any law

requires the National Assembly to aPProve' excePt those under Standing Order

204 (Committee on APPointments);

viii. To examine treaties, agreementJ and conventionsi

ix. To make repors and iecommendations to the House as often as possible'

including recommendation of proposed legislation:

x. To consider reports of Commissions and lndependent Offices submitted. to the

House pursuant to the Provisions of Article 254 of the Constitution; and

xi. To examine any questions raised by Members on a ma$er within its mandate'

The subiect matter of the Departmental Committee. on Tourism and Wildlife

lnaccordancewiththeSecondScheduleoftheStandingorders,theCommitteeismandated
toconsidertourism,&tourismPromotionandmanagement'tourismresearchandwildlife
manatement'

ReportofltheDeporu,lentolCommitteeonlourismondWildlifeonitsconsiderotjonofthePresidentt
MemorondumofReferrot,ftnewilatifeConservotjonondMonogement(Amendment)Bill(Notionol

2
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1.2 Committee Membership

3. The Comminee y\ras reconstituted by the House on 5,following Members:
March 2025 and comprises the

Chairpercon
Hon. Mbiuki Japhet Miriti Kareke, CBS Mp

Maara Constituency
UDA party

Yice-Chairperson
Hon. Bedzimba, Rashid Juma, Mp

Kisauni Constituency
ODM party

Members
Hon. Obo, Ruweida Mohamed, Mp
Lamu East Constituency
lubilee Party

Hon. Abubakar Talib Ahmed, Mp
Nominated Member
Wiper Partl

Hon. Patrick Makau, CBS, Mp
Mavoko Constituencv
WDM-K- part),

Hon. Mugabe lnnocent Maino, Mp
Likuyani Constituency
ODM Party

Hon. Kilel Richard Cheruiyot, Mp
Bomet Central Constituency
UDA Party

Hon. (Dr.) Murumba John, Chikati, Mp
I ontaren Constituency
FORD-K Party

Hon. Abdi, Ali Abdi, Mp
ljara Constituency
NAP-K Party

Hon. Farah, Salah yakub, Mp
Fafi Constituency
UDA Parry

Hon. Shake, peter Mbogho, Mp
Mwatate Constituencv
lubitee party

Hon. Abdi, Khamis Chome, Mp
Voi Constituency
WDM-K-ParW

Hon. Leah Sankaire, Mp
Kajiado County
UDA Party

Hon. Karambu Elizabeth, Mp
Heru County
UDA Partl,

Hon. Chebor paul Kibeg Mp
Rongai Constituencv
UDA Party

6ll'agc
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t.3 Secretariat

4 The Committee is facilitated by the following secretariat

Ms. MarY Lemerelle

Head of Secretariat/ Clerk Assistant I

Ms. Violet Ouma
Clerk Assistant lll

Ms. TerrT Ondiko
Fiscal AnalYst lll

Mr. Peter Mwaura
Principal Legal Counsel

Mr. Oscar Onsongo
Research Ofticer lll

Ms. Felistus MuiYa

Public Communication Ofiicer

Assembly Bill No 3 of 2023)

Mr. Yakub Ahmed
Media Relations Ofiicer

Mr, Bonface Mushlla
Serjeant-at-Arms

Mr. Rodgers KilungYa
Audio Oflicar lll

Mr. Amos Tindi
Hansard RePorter

Report ofthe Deporm.rentol commi&ee on Touris m ondwitdlife on its considerot'ion of the Presidentt

i[.i*iriu^ of Refenot or*iw.latit" conservation ond Monogement (Amendment) &ll (Notionol

TlPage



CHAPTER T}YO

2 CONSIDERATTON OF-T-HE PRESIDENT'S I.IEMORANDUM OF REFERRALoF THE wtLDLtFE-_ col.rs-eivair6-r.i' onto MANAGEMENT(AMENDMENT) B|LL, 2023

2.1 Background
4' The Bi' was passed b)' the, Nationar 

.Assembry on r g6 
June, 2023 and was thereafter

ffiilT:"T 
the president for assenr in accoiance with provision of Articte I t5 of the

5' ln accordance with Article lls-(l)(b) of the constitution, H.E the presideng vide amemorandum dated rg6August, ioi5'referred ,i" iiii l".t to the NationarAssembry forreconsideration with reservitions .".orm"nding .r"nl-mert of crarse 2 0f the Bilr.

5 consequentry' and pursuant to Standing order 42(3) (c) of the NationarAssembry standingorders' rhe Rt Hon' Soeaker referri tn" p.eriiJrii -M"mo..nd* 
of Referrar of thewitdtife Conservation and.M.anag"r""; (A;;;l;;;l'e,,,, ,ors to the Depanmenut

7 ln accordance with standing order r54(2) of the Nationar Assembry Sanding orders, theRt' Hon Speaker directed tlhat ,h" H"rl;'*;;',;.;ffi". the presidentt reservationswithin nvenry-one (2 l) days

8. To this end, the Commitree convened a. meetint on Tuesday 23d September,2025, to
lffi:T#:fi?ient 

sreservations regarding theiviiitii!-ionr".,.,ron and Management

2.2 Consideration of the president's Memorandum of Referral
Article I l5 of the Constitution provides as follows:

'?residen ool ossent ond referrol.
I I 5. ( l),Within fourteen doys ofter receipt of o Bill, the president sholl_(o,, ossent to the Bill: ot

(b) refer the Bill bock to_po ioment for reconsiderotion by porlioment, noting anyreseryot ons thot ahe president hos concerninp the Bilt.(2) tf the president refers o li! b*k fb,;-,;;;;;;;;;:;,7on,o_"n, may. folowing theoppropriote procedures under this porr_
(o), omend. the Bilt in light of the president\ reseryotions; or
(D,l poss the Bill a second time without omendmenL(3) tf Portioment omends the,Biu. fril,l ;;;r;;;;;;;;;is rhe president,s reservotions, theoppropriote Speoker sholl re-su bmit it to *u pr.r,a"riloi orr"rr(4) Porlioment, ofter considering the president,s *ri,rr"ri*r, ,'") poss the Bi, o second ime,without omendmenr, or with imendmena ;;";r';; ;;;i;;'ilcco^moaote fie pres,uenr3reservotions, by o yote supported__
(o) by two-thirds of members of the Notionol Assembty: ond

"' #-,|'i;:{,!e 
detegotions i, th. s.;,;;.,r;;;'l'ir,rno, resuires the opprovot

(5) lf Po,rlioment hos possed o Bill under clouse (4)_
(o) the oppropriote speoker sho, within'slven do' r*submit it to the presidenc ond

I

Ell)agc



I l. As directed by the Right Honourable Speaker' the Committee was guided by the Speaker's

" e;;;il;;;i a".!a za"'j;t-io-ri"g"'alng the refernl of bills to Parliament for

,-".iiria".",ion while delibelting on theiollowing Presidential reservations:

Clause 2
12. Clause 2 of the Bill ProPoses to amend Part A of the Third Schedule to the Wildlife

Conservadon 
"na 

mrn"g"tlnt eti li intltting the words "shark' stone fish' whale' and

,*e ;,;iir"di"t"ly "fiu. 
ti" *rord 'ibuffalo" ai species of wildlife for which, if thev cause

death or inlury to 
"ny 

p"r,on,-to'ip"^;;;; "y 
be paid to that person under Section 25

[tj ot tt eWitatit" Conservation and Management Act'

l3.ThePresidentobservedthattheinclusionofmarinelifeunderPartAoftheThirdSchedule
to the Act introduces n"'' toipl"'ititt in the veri{ication-of claims arising.from death or

in-luiy occasionea by marine life, owing to the inherent difficulty in preserving or securrnt

(b) the President s holl within seven doys ossent to th€ EilL

(6) tf thePresident ar* '* "t"ii 
to o Bill or refer it bock within the period presaibed in

clouse ( l), or ossent t" it ,;;;;;;; 1sya1' rt,,u iill tnott bt tokcn to hove been ossented to

on the exliry of thot Period"'

10. As directed by the Rt. Hon' Speaker' the Commicee was guided by. Speaker!

Communication dated on ti" n"Ltr.tf of Bills to Parliament for Reconsideration in

deliberating the following:

the locus in quo of such incidents'

Proposal to Anchor the Proposed Amendments:

14. The President recommended that the Bill be amended by adding the following new section

after section l8
l. lnsen a new Section 18 A- Composition of Committees in Marine-Related

Claims.
a) One representative from the Kenya Coast Guard Servicei

u) one represlnlii"" rt"- the Kenya Fisheries Service Departmenu and

c) one repreJnoJ* ttorn the (enya Marine and Fisheries Research

lnstitute (KMFRI)'

Committee Observation
r s.l" 

"."ii,a..i"g 
the Presidentt reservations' the Committee had two oPtions as

lontemplatedln Article I l5(2) of the Constitution These were:

(a) Recommending that the'-tiouse amends the Bill fully accommodating the President's

reservations: or
iiii"..ii""ai"g that the House passes the Bill a second time without amendmenc

l6.The Committee fully concurred with the PresidenCs reservations' noting that the

President's proposal to amend the Wildlife Conservation and Management Act to include

Re1ort of the Deportmentol Committee on Tourism ond Witdlife on its considerotion of the
';;:;;;;rlt i;;;;"iau^ of af",,,i iiiewitdtife conservotion ond Monogement (Anendment)

Bill (Notionol tusem bly Bill No. 3 of 2023)

9ll'agc
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I 7. The Committee acknowledged that rhe establishment of a dedicated committee
comprising represenatives from the Kenya coast Guard Service. Kenya Fisheries Service,
and Kenfa Marine and Fisheries Research lnstitute (KMFRI) will ensure that investitations
into marine-related iniun/ or death claims are conducted accurately, informedly, and
efliciently. This approach enhances the inrctriq/ of the compensation process and
recognizes the distinct nature of maritime incidents compared to terrestrial wildlife cases.

a specilic section for marine-related claims is significant, as it addresses the unique
challenges associated with verifing and managing compensation claims arising from
incidents involving marine wildlife. Given the complexities of securing and preserving
marine environments as crime or incident scenes ('locus in quo'), specialized expertise
and coordination are essential for the effective assessment of such claims.

Report of tie Deporntentol Committee on Tourism ond Wldlift on its considerotion of the
Prcsldent\ Memorondum of Reftrrol of theffrldlift Consendion ond Monogement (lmendment)
Sill (Noubnol Assem bly Nll No. 3 of 2023)

l0 lPa r.lc
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CHAPTER THREE

3 COMMITTEERECOM}.IENDATIONS

18. The Committee, having considered the President's reservations to the Wildlife
Conservation and Management (Amendment) Bill (National Assembly Bill No. 3 of 2023)
and pursuant to Anicle ll5(2) (a) of the Constitution, recommends that the House
adopts the President's reservations to the Bill and amends the Bill as follows:

lnsert a new Sectlon 18 A- Composition of Committees in Marine-Related
Claims.

a) One representative from the Kenya Coast Guard Service;
b) One representative from the Kenya Fisheries Service Departmen$ and
c) One represenati\re from the Kenya Marine and Fisheries Research

lnstitute (KMFRI).

SIGNED DATE
q hot-\ 

-+.Lq

HON. BEDZII.IBA RASHID lUl'tA. MP
VICE. CHAIRPERSON

DEPARTMENTAL COMM ITTEE ON TOURISM AND WILDLIFE

ffi
(f N,,I\L ASSEMBLY

Tur; NATI
PAPEiis l-AI tr

DATE: 2 \ sEP 2025

T D Ro , ls$d Bd"drt{ raeoq! rPe6,

fcrrnrro ord w;[t,Je Crm ak)

BYr
Nqro

CLElLK. $l.E:'I' " ti-T

Repon of the Deporutentol C-ommifr.ee on Tourism ond Wildlife on its considerotlbn of the
Prcsident\ Memorondum of Refenol of theMdlife Consenotion ond Monogement (Amendment)
&ll (Notionol Assem bly Nll No. 3 of 2023)
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TITE NATIONAL ASSEMBLY

THIRTEENTH iARLIAMENT -FouRTH SESSIoN - 2025

ornrt-i6ri'lie oF DEPARTM ENrAL c oMMrrrEEs
nrp,q,nrudNiii iovrurrrm on ro{'RrsM & wILDLIFE

ADOPTION SCHEDULE

Dstet 23l9t2025

Start Time: I l.Ulam f,nd Time:

irritidrii"rnrnittee Room 13 on 2nd Floor, Bunge Tower' Parliament Buildings

AGENDA: AdoPtio
Ma

n of the report on the President's Memo rsndum of Referral of the Wildlife Conservation

ment Amendment Bil 2023 ational Assemb Bill No. 3 of 2023

Fo arded trv:
Signed
Ms. Mary Lemerelle
Clerk Assistant I
Departmentat Committee on Tourism & Wildlife'

A roved Bv:

..............,..,.,.,,..Date ...esJ:rl

t-r-+
)-.{

SIGNATIJRE
AMENO.
Hon. Mbiuki, Japhet Miriti Kareke, CBS' MP

Chairperson

Hon, Bedzimba, Rash id Juma, MP

Vice. ChairPerson
2

PMBScc MakaukPn atroH3
MPamedhMowetu daRbooaConH )pt.4

Hon. Khamis, Abdi Chome' MP5

MPa ontn Mn ocenuMn be.oH ga6

Hon. Kailemia, Elizabeth Karambu, MP7

Hon. Abdi, Abdi Ali, MP8

Dr John Chikati, MPHon9
Hon. Kilel, Richard Cheru iyot, MP10.

Hon. Paul Chebor, MPll.
Hon. Shake, Peter Mbogho, MPt2.

Hon. Salah Yakub, MPl3
Hon. Abubakar, Talib Ahrned, MPl4
Hon. Leah Sankaire, MP15.

Mr. Peter Chemweno
Director, Directorate of Departmental Committees'



THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - FOURTH SESSION, 2025

DIRECTORATE OF DEPARTMENTAL COMMITTEES

OF THE DEPARTMENTAL COMMITTEE ONON TUESDAY 23RD SEPTEMBER, 2025 IN
FLOOR, BUNGE TOWER AT IO.OO AM.

PRESENT

l. !1"n: Hbiuki, faphet lliriti Kareke, CBS, M.p _ Chairperson2. Hon. Bedzimba, Rashid Juma, Mp - Vice-Ctrairperson
3. Hon. (Capr) Obo, Ruweida Mohamed, Mp4. Hon. Khamis, Abdi Chome, M.p
5. Hon. Mugabe, lnnocent Maino, Mp
6. Hon. Salah Yakub, Mp
7. Hon. Kailemia, Elizabeth Karambu, Mp
8. Hon. Shake, peter Mbogho, Mp
9. Hon. Abubakar Talib Ahmed, Mp

APOLOGIES

MINUTES OF THE 29TH STTTING
TOURISH & WILDLIFE HELD
CoMMITTEE ROOM t3, ON 2ND

Hon. Patrick Makau, CBS, Mp
Hon. Kilel, Richard Cheruiyot, Mp
Hon. Sankaire, Leah Sopiaro, Mp
Hon. Abdi, Abdi Ati, Mp
Hon. Paul Chebor, Mp
Hon. (Dr.) John Chikari, Mp

COMMITTEE SECRETARIAT
l. Ms. Mary Lemerelle
2. Ms. Violet Ouma
3. Mr. Peter Mwaura
4. Ms. Terry Ondiko
5. Mr. Oscar Onsongo
6. Mr. Ahmed Yakub

- Clerk Assistant I

- Clerk Assistant lll
- Principal Legal Counsel
- Fiscal Analyst Officer lll
- Research Ofiicer lll
- Media Relation Oflicer ll

t.
2.

3.

4.
5.

6.

AGENDA
l. Prayers
2. Preliminaries/lntroductions

i. Adoption of the Agenda

_ ii. Remark by the Chairperson
3. Confirmation of Minutes/Matters Arising

llPage
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4. Consideration of the President's Memorandum of the referral to the Wildlife
Conservation Management (Amendment) Bill, (National Assembly Bill No. 3 of
2023).

5. Any other Business
6. Adlournment/Date of the next meetinS

MlN. NO. NA/TW 150/2025: PRELIMINARIES

The meeting was called to order at half past ten o'clock. Prayer was said by Hon. Rashid Bedzimba,

Mp, the vice-chairperson. The agenda for the meeting was adopted after being proposed and

seconded by Hon. Mugabe, MP, and Hon. Khamis Abdi Chome, MP, respectively'

MlN. NO. NA/TW l5l/2025: CONFIRMATION OF MINUTES
Agenda deferred.

MIN No TW 152/2025: CONSIDE TION OF THE PRESIDENT'S
NDUM EF RAL ILD IF A oF

MANAGE ENT (AMENDME T\ BILL. (NATION L ASSEMBLY BILL NO.3 0F
2023).

The Committee considered rhe contents of the Presidential Memorandum of the referral to the
Wildlife Conservation Management (Amendment) Bill, (National Assembly Bill No. 3 of 2023)

and observed that:

The President's proposal to amend the Wildlife Conservation and Management Act to
include a specific section for marine-related claims is significanq as it addresses the unique

challenges associated with verifying and managing comPensadon claims arising from
incidents involving marine wildlife. Given the complexities of securing and preserving

marine environments as crime or incident scenes ("locus in quo"), specialized exPertise

and coordination are essential for the effective assessment of such claims.

2. The Committee acknowledged that the establishment of a dedicated committee

comprising represenBtives from the Kenya Coast Guard Service, Kenya Fisheries Service,

and Kenya Marine and Fisheries Research lnstitute (KMFRI) will ensure that invesdgations

into marine-related iniury or death claims are conducted accurately, informedly, and

efficiently. This approach enhances the integriry of the compensation Process and

recognizes the distinct nature of maritime incidents compared to terrestrial wildlife cases.

2lPage



MIN No TW 153/2025: ADO ON OF THE PRESIDENT' MEMORAND UM OF
THE REFERRAL TO THE WILDLI CONSERY N MANA ENT
A NATI EMBL N .30

Having considered the President's Memorandum of the referral to theWildlife Conservation and
Management (Amendment) Bill (National Assembly Bill No.3 of 2023) and pursuant to Article
I l5(2) (a) of the constitution, the committee recommended that the House adopts the
President's reservations to the Bill and amends the Bill as follows:

I' lnsert a new Section l8 A- Composition of Committees in Marine-Related Claims.
a) One representative from the Kenya Coast Guard Service;

b) One representarive from the Kenya Fisheries Service Department; and

c) One rePresentative from the Kenya Marine and Fisheries Research lnstitute
(KMFRt).

The Members present unanimously adopted the reporr on the president's Memorandum of the
referral to the Wildlife Conservation Management (Amendment) Bill, (National Assembly Bill No.
3 of 2023) and adopted it having been proposed by and seconded by ion. Khamis, Abdi chome,
MP, and Hon. Shake, Peter Mbogho, Mp respectively.

MIN No.TW 154/2025: ANY OTHER BUS !NESS

No other business was raised.

INN l5 ADIOURNM ENT

The meeting was ourned at I I :95AM. The next meeting will be held on notice

SIGNED.... DATE...
q' sa l-/-

w^'.,J ' loa-J
HON. MBlUKt, JAPHET MtRtTt KAREKE, CBS, M.p - CHATR ERSON

3lPage
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I v .t,

THE CONSTITUTION OF KENYA

REFERRAL

4
THE WILDUFE CONSERVATION AND

MANAGEMENT (AMENDMENT) BrLL, 2023

g ,l*rl

PResroerurral
M eMoRAITIDUM oF Rrrennll

By HIS EXCELTENCY, THE HONOURABLE
wrtLIAM SAMOET RUTO, Ph.D., C.G.H.

President and Commander-in-Chief of the
Kenya Defence Forces.

Submitted to the:

HON, SPEAKER OF THE NATIONAL
ASSEMBLY.

WHEREA$ a Bill titled 'An Act of parliament to amend the
Wldlife Conseruation and Management Act; and for connected
purposes" was passed by the National Assembly on lgth June,
2025;

AND WHEREAS in accordance with the provisions of the
Constitution, the Wildlife Conservation and Management
(Amendment) Bill, 2023 (National Assembly Bill No. : oi ZOZS;
was presented to me for assent on the 12th August, 2OZ5;



(

NOW THEREFORE, in exercise of the powers conferred upon
me by Article 115 of the Constitution, I decline to assent to the
Wildlife Conservation and Management (Amendment) Bill, 2023,
and refer the Bill for reconsideration by the National Assembly,
for the reasons set out hereunder.

CLAUSE 2

Clause 2 of the Bill proposes to amend part A of the Third
Schedule to the Wildlife Conseruation and Management Act
by insefting the words "sharlg stone fish, whale and
sting ray" immediately after the word "buffalo" as species
of wildlife for which, if they cause death or injury to any
person, compensation may be paid to that person under
section 25(1) of the Wildlife Conseruation and Management
Act.

Considerations
Amendment:

arising from the Proposed

(a) The inclusion of marine life under part A of the Third
Schedule to the Act introduces new complexities in the
verification of claims arising from death or injury
occasioned by marine life, owing to the inherent
difficulty in preserving or securing the locus in quo of
such incidents;

Proposalto Anchor the Proposed Amendments:
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(b) the composition of the County Wildlife Conseruation
and Compensation Committee, as established pursuant
to Section 18 of the Ad, is not sufficienfly
constituted to address claims arising from marine-
related incidents, by reason of the absence of
specialized institutional representation and technical
expertise in marine matters; and

(c) It is therefore necessary to review and appropriately
augment the Committee's composition to enable the
competent consideration, verification, and
determination of such marine-related claims.

RECOMMENDATION

For these reasons, I recommend that the Bill be amended
by adding the following new section after section 18

fnseft a new Section 18A - Composition of
Committees in Marine-Related Claims.

In the case of claims arising from marine-
related incidents, the composition of the
Community Wildlife Conseruation
Committees shall, in addition to the members
prescribed under this Act, include:

a) one representative from the Kenya
Coast Guard Service;

b) one representative from the Kenya
Fisheries Seruice DepaftmenU and

I
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c) one representative from the Kenya
Marine and Fisheries Research Institute
(KMFRT),

IN WITNESS THEREOF, I hereunto have set my Hand and

caused th lic Seal of the Republic to be affixed on this

day of ....., io the Year of
Our Lord TWO THOUSAND AND TWENTY-FTVE.

LLIAM SAMOEI RUTO,
PRESIDENN
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REPUBLIC OF KENYA
THTRTEENTH PARLTAMENT - (FOURTH SESSTON)

THE NATIONAL ASSEMBLY

MESSAGES
MESSAGE FROM THE PRESIDENT

(No.012 of2025)
ON

REFERRAL BY HIS EXCELLENCY THE PRESIDENT OF THE
WILDLIFE CONSERVATION AND MANAGEMENT (AMENDMENT)

BrLL (NATTONAL ASSEMBLY BrLL NO. 3 OF 2023)

1

Honourable Members,

Pursuant to the provisions of Standing Order 42, I wish to report to the House

that I have received a Message from His Excellency the President, regarding

the referral of the Wildlife Conservation and Management

(Amendment) Bill (National Assembly Bill No. 3 of 2023).

2, Honourable Members, His Excellency the President conveys that pursuant

to the provisions of Article 115(1Xb) of the Constitution, he has considered

the Bill and referred it back to the National Assembly for re-consideration,

expressing Reservations on the Bill. In the Presidential Memorandum, His

Excellenry the President has expressed reservations on Clause 2 of the Bill.

3. Further, His Excellency the President has proposed to amend the said Clause

and also introduce a new provision. His Excellency now requests the House

to reconsider the Bill in accordance with the provisions of Article 115 of the

Constitution.
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4. Honourable Members, you may recall that this House passed the Bill on

18th June 2025, following which I presented the Bill to His Excellency the

President for assent in accordance with the provisions of the Constitution.

This House is therefore required to consider the President's Reservations to

the specified clause. Standing Order 154(2) requires the House to consider

the President's Reservations within twenty-one (21) days upon receipt

of the Memorandum.

5. In this regard, the Presidential Memorandum stands committed to the

Depaftmental Committee on Tourism and Wildlife for consideration. The

Committee should prioritise the consideration of the President Reservatior

on the Bill and table its report soonest to allow the House to conclude the

Reservations within the said timelines.

6. Honourable Members, I hasten to guide the House that the consideration

of the President's Reservations to the Bill by the Committee and the House

will be undeftaken in accordance with the provisions of Article 115 of the

Constitution. Further, the guidance contained in the Speaker's

Communiation of 2$th July 2025 relating to the Consideration of the

Presidentb Reseryations to a Bill and amendments theretowill apply, as shall

be necessary.

7. Honourabte Members, I now direct the Clerk to circulate the Memorandum

of His Excellency the President to all Members so that they familiarize

themselves with the contents therein.

8, The House is accordingly informed. r

THE RT. HON. (DR.) os WETANG'ULA, EGH, MP
R FTH TI NAL
Tuesday, 19th August 2025
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REPUBLIC OF KENYA

ELEYENTH PARLIAMENT- (THIRD SESSION)
THE NATIONALASSEMBLY

COMMUNICATION FROM THE CHAIR

CONSIDERATION AND SCOPE OF PRESIDENTIAL
RESERVATIONS PURSUANT TO ARTICLE 115 OF THE

CONSTITUTION- REFERRAL OF BILLS TO PARLIAMENT FOR
RECONSIDERATION

llonoutable Members, you n'ray recall that, on Thursday, 25'h June, 2015, the

Membet for Rarieda, The Hon. (I-ng.) Nicholas Gumbo rose on a point of order

and sought guidance from the Speaker on the following matters relating to
Presidential referral of Bills to Parliame nt for reconsideration -

(i) whether, in expressing his reservations and sending a Bill back to
Parliament for rcconsideration upon refusal to assent under Article

115 oi the Constitution, the President can make specific proposals for
amendme nt to the pardcular Bill;

(ii) v,hether the specific proposals for amcndment made by the

Presidcnt should go through the entire law-mak.ing process of
consideration by the relevant committee, including pre-publication

scrutiny', public hearings, and First, Second and Third Readings;

(iiD whether accepting of the text proposed by the President and u'hich

has not becn subiccted to the ordinary lau-making process as

outlined in fti) above should require a two-thirds majoritr'; and,

(i") whether, thc Housc would be propcrly constitutcd if, at the time of
putting the qucstion on the President's reservations or
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recommendations, there are less than hvo-thirds of all the Members

present in thc House.

Flonourable Members, 'fhc main substance of the concerns raised b1, the

Mcmber for Rarieda was that, by nraking speciFrc proposals for amendment to a
Bill, thc Presidcnt *'as encroaching on the legislative mandatc o[ the House and

thcrcby contravening thc principlc of separation of powcrs. Thc matter was

similarly canvassed bv several other Members who rose on that point of order to
make their contributions. I am indeed grateful to all those u'ho spoke on that dav

and submitted 1,our viervs on thcse very weighq'matters. You are aware that, on a

numbcr of occasions during thc term of this 11'h Parliament, the Prcsident has

referred back Bills to this House for reconsideration, with memoranda outlining
his resen'ations on those Bills and giving his recommendations thereon. \Vhenever
that happens, the recommendations contained in the memoranda are subjected to
the Committee of the Whole House for consideration and concurrence. It is this
procedure, among othcr tssues, which is now being contested by the Hon. ()umbo

and several other of his colleagues.

Honoutable Members, I u,ill address the matters raised by the [-Ion. Gumbo and

canvassed by several other N{cmbcrs under the follouing four broad subjects: the

I:irst crne is the Form of Presldenlial rseruation to a Bill, thc sccond one is fie
Procedure for consideration of Presidential reseruations, the third subject is

the Voting threshold in mnsideration of Presidential r*eruations and lasdy,

How Presidential rseruations relate to the principle of separation of powers.

Let me begin with the first strbiect, which is the Form of President's Resen'ations

to a Bill. Honourable Members, in most jurisdicdons, the legislative process

provides for assent to Bills by the President as the head of the lr,xccutive arm of
Government. Indeed, our own system, through the provisions of Article 1 15 of the

Constitution rcquires that all legis.lauons b1'Parliament should be presented to the
President for assent.

Allou,' me to visit upon some relevanr jurisdiction. In the Constitution of the

United States of America, Anicle I requircs ever1, Bill passed by the Congress of
thc United States to bc presentcd to thc President of thc Unitcd States for his

approval. When the President is presented with the Bill, he can either sign it into
law, return the Bill to the originating House with his obiections to the Bil - I p t
er Phdsir 0n tbe word obieCtiOnS. Section 7 of the Anicle provides as frrllows-
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"Evety Bill which shall have pasted the House of Representalives and the Senale,

shall, before lt bxome a Law be presenled lo lhe Presldenl of the Unild States: lf
he approve he shall sign iI, but if not he shall return it, wilh his objeclions to lhat
Houte in whtch il shall have origlnaled, who shall enter the ObJ&tions at large

on thelr toumal, and prueed to reconsider it. lf after tuch Reconsideratlon two

thirdt of that Ho.tte slrall agr* to pats the Bill, it tha be sent, together wlth the

Objeclions, to the other House, by vvhich it shall likewise be reconsiderd, and if
approved by two thirdt of thal House, it shall b&ome a Law"

Honourable Members, Thc Llnitcd Statcs cxpericncc is such that the vcto power

does not give the President the power to amend or alter the content of
legislation but rather the ability to accept or reiect a Bill passed by
Congress. Thc President retums the unsigned Bill to thc originating I{ouse of
Congress within a ten da1, period usually uith a memorandum of disapproval or a

"r,cto n:essagc." In this casc, the Congrcss can ovcrride a veto by passing the Brll

b1. a rwo-thirds vote in both the Hcruse and the Senate lt is argrred that this

lcgislative ovcrride prcl,ents the President from blocking a R.ill when significant

support for it exists. By practice, it can be observed that the ru'o-thircl requiremcnt

is a high standarl to meet and therefore brcad suppon for Bill is necdccl to reach

tlis threshold. 'Ihcrefrrre, thc Prcsident's vcto power in thc legislativc process is

significant sincc thc Congress ratelv ovcrrides r.etoes. Statistics shou'that as at N{a)'

2015, out of 2,566 vetoes by various Presidents of the LISA, thc Congress has only

managed to override 110 of them.

Honourable Members, a study of yct another comparable legislativc jurisdiction,

that is the Philippines, offers a similar scenario with regard to Presidential asscnt t()

Bills. Section 27 <>f Lracle \/I of the 19tt7 Philippines Constitutjon provides as

follou's

"Every Blll passd by the Congrest thall, before ll becom* a laq be pr*enled to
the Presidenl. lf he approva the sme, he shall tign it; othetwite, he shall veto il
and return lhe tanv wlth hls oblectlons lo the Houte vvhere ll orlglnated, whlch
thall enter the al large in itt Journal and proctrd to r&onsider lt. lt
afler such recontid{atim, two-thir* of all the Mernbert of such House shall agre
to pats the Bill, il shall be sent, together wlth lhe obJections, to the other Houte by
whlch il thall likewlse be r&onsldered, and if approved by two-lhlrdt of all the
Memben of lhat House, il thall bffone a law.

F-urthcr, in Philippines, the Prcsidcnt is empowerccl to vcto anv particular item or
items in an appropriati()n, revcnuc, or tariff bill, but the veto tioes not aftect the

item or itcms to which he docs not object.
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Honourable Members, an important observation in the practices in the United
Statcs of r\merica and Philippines is that the President ()nlv exprcsses rescn,ati()ns
to a Bill and there is nr> constitutional requirement lor the Prcsident to gir.c
specit-'ic recommendations on a Bill. ljunher, the powcr to veto the Legislature is
cxpressed in the same terms as it exists in Article 115 of our Constitution. The
Presidents participadon in the lau, making proccss can thercforc bc saicl tr> bc a

c<>nstitutional dispensation both in thc United States and in thc Philipines.Thc
Lcgislature however has thc final sav in both jurisclictions iust as is the case in the
Iicnvm situation.

Honourable Members, thc situation is howcvcr slightly diffcrent in India and
South Africa wherc thcir Constitutions bcar grcatcr scmblancc to the I{cnvan
c()ntext. For instance, in Inclia, assent to Bills is govcrncd by Artjcle 111 of their
Cr>nstitution u'hich providcs as follou's-

"When a Blll has been pased by the Hous6 of Parliament, it shall be presented lo
the Pretldent, and the Pretident shall declare either lhal he assenh to the Bill, or
that he wlthholds astenl therefrom: Pmvlded that the Presldent may, at toon as
possible afier lhe presentallon to hlm ol a Blll for assent, retum lhe Bill ll it ls not
a Money Bill to the Houses with a metsage requesting that they will r*onsider the
Blll or any spfflfid provislons thereof and, in partlcular, wlll consider the
desirabllity of lntroduclng any tuch amendmentt as he may r&ommend ln his
m*tagq and when a Bill is so relumed, lhe Houset shall reconsider the Bill
accordlngly, and ff the Bill ls passd again by the Houses wilh or wilhoul
amendmenl and presented to the Presldent for assent, the Pretident shall not
wi t hho ld assent the refrom"

'Ihis provision of the Constirution of India bears great semblancc to the provisicins
of section 46 of the Constitution of Kenya that rvas repcaled by the Constitution
of Iienya 2010. The said scction providccl as frrllou's-

(3)The President shall, within twenty-onc days aftcr the Bill has bcen presentcd to
him for assent, signify to thc Spcaker that he asscnts to thc Bill or tcfuscs to
asscnt to the Bill.

(4) tvhere the President rcfuses to assent to a Bill he shall, within fourteen days
of thc rcfusal, submit a memorandum to thc Spcakcr indicating the specific
provisions of the Bill which in his opinion should bc reconsidcrcd by the National
Assembly including his rccomrncndarion for amendmcnts .

(5) In reconsidering a Bill referred to ir by the President, rhe National Assembly
was cxpected to takc into accounr the comments of the President and eithet (a)
approve the recommendations proposed by thc President wirh or withour
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amendment and resubmit the Bill to the President for assent; or (b) refuse to

accept the recommendations and approve the Bill in its original form by a

resolution supported by a vote of not less than sixty-Iive Per cent of all thc

Members of the National Assembly (excluding ex officio Menbers) in which case

the President shdl assent to the Bill within fourteen days of the passing of the

resolution.

At this juncture Honourable membets, it is imponant for me to obsen'e that the

practice of our succcssive Parliaments has for thc Past been largely informed by thc

provisions of section 46 of the repealed Constitution. The point of order raised by

Hon Gumbo therefore grves this l{ouse an opportunity to examine its practice and

sce how this practice c<>rresponds to the provisions of the neu' Constirution.

Honourable Members, the said section 46 of the prcvious Constitution was

replaced bv the current Anicle 1 15 of the Constitution which provides as follows-
(1) Within founeen days aftet teceipt of a Bill, the President shall-

(a) assent to the Bill; or

(b) refer the Bill back to Parliament for reconsideration by Padiament,

noting any reservatlons that the President has concerning the Bill'

(2) If the President refers a Bill back for reconsidetation, Parliament may'
following the appropriate procedutes under this Pan-

(a) amend the Bill in light of the President's reservationsl or

(b) pass the Bill a second time without amendment

(3) If Patliament amcnds the Bill fully accomrnodating the President's
reservations, the appropriate Speaker shall te-submit it to the President for
assent.

(4) Parliament, after considering the President's teservations, may Pa6s the

Bill a second time, wirhout amendment, or with amendments that do not
fully accommodate the President's re6ervations, by a vote suPPorted-

(a) by two+hirds of mernbers of the Nationd Assembly; and

(b) two-thitds of the delegations in the Senate, if it is a Bill that
requires the approval ofthe Senate.

(5) If Parliamcnt has passcd a Bill undet clause (4)-
(a) thc appropriatc Speaker shall within aevcn days re-submit it to thc

President; and
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(b) the President shall within seven days assent to the Bill.
(6) If the President does not assent to a Bill or refer it back within the
period prescribed in clause (l), or assent to it under (5) (b), the Bill shall
be taken to have been assented to on the expiry ofthar period."

A comparison of the nr''o provisions reveals that, whereas secdon 46 of the
repealed Constitution contained express provision empowering the Presidcnt to
return a Bill back to the National Assembly by submitdng a memorandun to the

Speaker indicating the specific pro\..isions of the Bill which in his opinion should

be reconsidercd by the National Assemb\' including his recommendation for
amendments, Article I l5 of the current Constitution crmits this exprcss

requircment for submission of recommendations and empowers the Presidcnt to
refer the Bill back to Parliament for reconsideration by Parliament, noting any

reservations that the Presidcnt has concerning the Bill.

However, Flonourable Members, despite the lack of an express provision in
Article I 15 requiring the Presidcnt to submit his recommendarions on a Bill, thc
Constitution does not prohibit this practice either. Indeed, it is a cardinal
principle of interpretation of law that whatever is not prohibited by the
Constitution or any law is presumed to be allowed by the same. A keen

reading of Article 115 reveals tlrat the President , in referring a Bill back to
Parliamcnt, is at a mandato4, obligation to notc his rcscrvations but may choose to
include or not to include specific recommendations on ho\r- to deal with the
reservation.

Honourable Members, in light o[ this finding, thc real issue frrr clarification is

how to deal with a siruation whcrc the President expresscs his rcservations to a Bill
and makes specific recommendadons in that regard and the threshold of voting in

such instances. To this extent, I must emphasize that where the Presidcnt chooses

to make specific recommendations to the House, the House is not bound to accept

the specific re comnrcndations in the form submittcd by the President. That is rvhy

the Constitution at Article 1 15(2) contemplatcs Parliament ro put into place

appropriate procedures for this kind <lf scenario. I{ou'ever, in the absence of
such procedurcs in our Stand.ing Orders, I am convinced, pursuant to rhe

discretion conferrcd upon me by Standing ()rdcr 1(2) rhat any committee or
member of the House is free to propose alternative amendments to the
Presidential recommendations so long as such amendments have the e ffcct of fully
accommodating the Presidents reservations- I put emphasis on the words 'fu//1

arcamnodating". The voting threshold for the passage of such alternative
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recommendadons or proposals made by the President is a simple majority as

contcmplated by Article 121 of the Constitution. However, where a committee or
member of the House proposes an alternative amendment that does not fully

accommodate the reservations of the President, the provisions of Article I 1 5(4)

will apply and the amendments rvill only be passed if supported by tu'o thirds of
the N{cmbers of the Housc.

Honourable Members, an issue arising consequentia.l to the foregoing finding is

the question of who determines u,hether or not an alternative amendment

proposed by a committee or a member has the effect of fully accommodating the

Presidents reservadons. The Kenyan Constitution is silent on this issue. In South

Africa's legislative practice, this pou'er is vested in the House in the first instance,

in the Presidency in tlre second instance and finally in the Couns in thc ultimate

instance. It is also noteworthy that in South Afrrca, unlike in our case, the power

of the President to express reservadons to a Bill passed by Parliament is restricted

only to the constitutionality of the Bill.

The relevant ptovisions of the South African Constirution is Article 79 which

provide as follows-

(1) The President must cithcr assent to or sign a Bill paseed in terms of this
Chapter or, if the Preeident has reservations about the constitutionality of the Bill,
refet it back to thc National Assernblv for reconsidctation.

(2) The ioint rules and orders muet provide for the procedure for the
reconsideration of a Bill by the National Assembly and the ParticiPation of the
National Council ofProvinces in the process.

(3) The National Council of Provinces must participate in the reconsideration ofa
Bill that the President has teferred back to the National Assembly if-

(a) the President's reservations about the consritutionality of rhe Bill relate to
a procedutal mater that involves the Council; or

(b) section 74(1), (2) or (3)(b) or 76 was applicable in the passing ofthe Bill.

(4) If, after reconsideration, a Bill fully accommodates the President's
reservations, the President must as6€nt to and sign the Bill; if not, the President
must either -

(a) assent to and sign the Bill; or
(b) refer it to the Constitutiond Coun for a decision on its

constitutionality.
(5) If the Constitutional Court decides that the Bill is constitutional, the President
must assent to and sign it.
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Flonoutable Members, it follows therctbre that in the absence of a similar
provision in our Constitution as to the avenue for determinarion of whether an

alternativc amendment passed by the House fulll' accommodates the reservadon of
the President in the manner contemplatcd under Article 115(4) of our
Constirution, it is incumbent upon the Spcaker to nrake this dctermination in the
first instancc pursuant to Standing Order I (2) and the Prcsident to make a similar
determination upon retum of the Bill to him for assent pursuant to Article 115(3).

If the President feels that the alternative amendments made by the I{ouse do not
fully accommodate his reservations, then he will refer thc Bill beck to the House
and the provisions of i\rticle 1 15(4) u.iX apply where the House will requ.ire rwo
thirds majority to resubmit the Bill back ro the President for Assent, this time for a

second round.

Honotable Members, having said that, you will recall that the House recendy
considered the Presidcnt's reservations and recommendations on thc Public
Procurement and Disposal Bill,2015 and the Public Audit 8i11,2015. To rhe extenr
that the House has made a decision on the President's Reservations to thesc two
B ls, I do not intend to permit the House re-open debate or revisit those decisions.
It is for this reason that the Membership of the National Assembll in the Joint
Committee formed on request of the Senate is rcquired to corlvcy and uphold that
decision. I also remind the N{embership of the Narional Assembly in the Joint
Committee that the Committee's period of consideration of the two items referred

to it is not limidess, especial\' recalling that the two are laws that initiaLly ought to
have been passed by August 27'h, 2014.

Honourable Members, I wiil now focus on the second subiect, which is the

Procedure for Conslderation of Presidential Reseruations. In seeking to
ans',yer the question as to whether a reservation or recommendation by the

President should be subiected to a process similar to that obtains in the
consideration of a Bill, onc needs to be alive to the express provisions of the

Consrirution: Irirstly, the sequencc of Part 4 of Chapter Eight of the Constitution
of l(cnya which sets out the procedures for enacting legislation is such that Anicle
115 of the Constitution appears after the sequence of events contemplated in
Articles 109 (Exerite of legislatiue pwer:), Articlel l0 (Bilk coacening co n0/ goteff tten4,
Atticle 111 (S?ecial Biil: conceming coulty goten men/r), Articlel 12 (Ordinary Bills
concening clrnu gounrrleris), Articlel 13. @[ediation connittees), Arttclel 14 (htonqy

Bills).lndeed, that is *'hy Article 115 on Prctidential assent and nferal is scquentially
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arranged to come before Article 716. (Coning intoforce of laws).

Secondly, the provisions of Article 1 l5 seem to be self cootained as regards to the

procedures to be adopted by Parliament in considering the Presidents teservations.

To this extent, the provisions of Article 1 1-5(3) and (4) do not contemplate

Parliament going back to the entire process of enactment but only contemplate

Parliament passing the Bill a second time. This second passage does not in any way

negate the fact that the Bill was passed by House a first time after going through

the entire sequence that cuhninates in passage that is to say publication, First

Reading, Second Reading and Third Reading. The resubmission of a Bill by the

President under Article 115 does not in any way negate these stages unless if the

President decided to submit a totally new Bill outside the scope of what the House

has passed, which would be uncharacterisuc of the conventional legislative limits.

Thirdly, flonourable Members, we must not lose sight of the fact that, in
whatever form the President expresses a reservadon, what the President is seeking

is essentially an amendment to the Bill in question. The President is merely seeking

to avail himself of an opporruniry similar to that enio),ed by Members of this

House, namely, to participate in the law making process as expressli' contemplated

by Article 115. You are all aware that u'hen Members are proposing amendments

during Committee Stage, those amendments are only considered during that stage

and are not subiected to other processes that a Bill goes through prior to that stage,

Reservations or recommendations by the President should therefore not be treated

differendy, and should only be considered at the Committee Stage. This is indeed

the practice on many comparable legislative iurisdictions within and outside the

commonwealth.

Honourable Members, having settled the second subject, let me now focus on

thc Third item, n hich is the question of Voting Thrcshold during
Conslderatlon of Presidential Reserualions. In doing so, I wish to draw the

attention of Members to the provisions of Anicle 121 of the Constitution. This

provisions clearly indicates that, for purposes of the National Assembly, the

quorum required for transaction of any business in the House is fifq' Members.

Article 115(4)(a) on its pan provides that for the House to override or amend

reservations by the President, a vote to that effect must be supported by at least

two-thirds of the Membets. On the flipside, and in the absence of a similar

provision giving a specific threshold, the House requires a simple maiority to
concur with those reservations or recommendadons.
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Honourablc Membcrs, a distinctit.rn necd to be made between the threshold
required in transacting business in the House and the one required in taking a

decision on a particular mafter or motion. For pulposes of the former, the

requ.isite quorum is the one prcscribed by Article 121; for purposes of the latter,
majority of the mcmbers present and voting will suffice save for instances when a

particular threshold is prescribed, as in thc case of Article 115(a)(a). Indeed, the
requirement for specific thrcsholds to pass a certain decision is not unique to
Article 115. For instance, there are three different thresholds essential in tlre
deliberative process of removal of a Cabinet Secretan' fronr Office under r\rticle
152(6) to (10), Members are at liberty to choose to be absent when the question is

being put if the intention is to cause the motion to be defeated. The presence of a

minimum of fifry nrembers in the House thcrefore suffices f<rr purposes of
considering a Presidential Nlemorandum, but u,hen voting to override or vary the

reservations, two-thirds majority of the Members must be present jn the House so

as to vote to overridc thc reservation, or to vary thc rcscrvation in a manncr that
has the et-fect of not fullv agreeing with the President. The absence of at least
two-thirds malority at the time of putting the question does not in any way
imply that the House is improperly constituted. Hou'ever, should the number
of those present when voting amount to at least tu,<> thirds, but aftet the results,

the number <lf thosc voting to negatc thc presidcnt's recommendation result in a

majoriry, u'hich is ho.r'ever less than two-thirds, while those vodng to agree with
the President number less t}an a th.ird of all the Members of the House, the

Speaker is at liberq' to direct that another vote bc taken in another day pursuant to
the provisions o[ Standing Order 62(2). The effect of that provision, which is

scldom applied, is to give the House a sccond opportunity to attcmpt to raise the
required constitutional threshold, but which should be applied ven sparingly.

Honourable Membets, this now brings me to the Fourth and final subjcct rvhich

is Consideration of Ptesidential Reservations as relates to the Pdnciple of
Separation of Powers. Members are aware that in most jurisdictions, the

legislative process provides for assent to Rills by the President as the head of the

Ilxecutive arm of Government. Indeed, our own system, through the provisrons of
Article 'l l5 of the Constitution requires that all lcgislations by Parliament should be

presented to thc President for assent.

Different reasons have been adr.anced on the need for a President.ial assent, given
the principles of separation 0f Poaen bet\xeen the arms of Govetnment. They include
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the need to prevent hasg'and ill-consiclcred lcgislation by the Parliament and to

prevent legislaflon which ma1' bc unconstitutional.

Honourable Members, In its basic form, the concepr of separation of powers

divides the institutions of govcrnment into thrcc branches, to wit, legrslative,

executive and judiciary: thc legislature makes t}le law; the executive puts the law

into operation; and the judician' interptets the lau,. Thc powers and functions of
each are separate and carried out bv separate personnel. No single agencf is able to

excrcise complete authority, each bcing interdcpendent on the other. Thc cloctrine

enables the three branches to act as checks and balances on each other. Each

branch's interdependence helps keep the others from exceeding their power, thus

ensuring the rule of lau' and protecting individual rights.

Honourable Members, the rloctrine of separation of powers presupposes the

foUowing fnrms of scparation-

(a) a separation of institutions; and

(b) a separauon of functions, where each rnstitution exercises the function for
which it is designed.

ln reality, however, these are not mutually exclusive options. Ani system of
separation of powers must involve at least a measure of both. In their boclk,

Constilttlional and Adminttrative l,.an,, O. Hood Phillips and Paul Jackson statc as

follorx's:

"A complete separatlon of powert, ln the sense of a dlslrlbutlon of the lhrff
functions of gpvemment among lhre indeqndent ,ets of organs wlth no
overlapping or co-ordlnatldl, would (even ff theoretlcaily pottible) brlng
govemflrent to a standstill. What the d$trlne must be laken lo advocale ls the
prevention of ty'anny by the conferrrpnt of loo much power on any one per n or
body, and the check ot one power by another."

Hon. Membets, Sepatation of pou'ers thercfore seeks to achieve thc following

objectives-

(a) Prcvention of abuse of public power through concentration of power. In

Federalist No. 47,lames Madison stated as follows:

"The accumulation of all powets, legislative, executive and iudiciary, in
the same hands, whether of one, a few, or many, and whether hereditary,
sdf-appointed or elective, may iustly be pronounced the very definition of
tyranny.r'
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Power thus divided should prevent absolutism (as in monarchies or
dictatorships where all branches are concentrated in a single authority) or
cormption arising from the opportunities that unchecked power offers.

@) Enhancing efficiency of government. Separation of powers in this respect

recognizes that each of the branches is peculiarly well equipped to exercisc

the panicular functions assigned to it.

Honoutable Members, in thc Constitution of Kenl'a, 2010, thc conccpt of
separation of powers is given effect and is apparent in thc way t}Ie various

functions of Government have been apportioned am<;ng the three branches of
Government. However, as indicated above, separation of powers does not connote
complete independence of one branch from the other. There is no bctter way to
illustrate instances urhere the powers of one branch ovedap with the p<.rwers of the

other than in the appointment of various state officers under the Constitution.
Under Article 130 of the Constitution, the national execurive consists of the

President, the Deputy President and the Cabinet. Article 132(2) provides for the

appointment of various state officers by the Presidcnt, with the approval of the

National Assembly. By taking part in the appointment proccss, the National
Assembly, which is the legislative arm of government, is clearly taking pan in what
is clearly a function of the executive arm of the government.

Ilonoutable Membets, in vicw of thc forcgoing, it is apparent that, by sending a

Bill back to Padiament with his reservations for reconsideration pursuant to Article
1 1 5 of the Constitution, the President cannot be deemed to contravene the
doctrine of separation of powers, as no branch of government is completely
independent of the other. He is merely exercising the limited legislative function
conferred on his office under Anicle I 15 of the Constirution.

As I conclude Honoutable Members, I wish to obsen e that by making this
coosidered Communication, I am conscious that my findings will have impiication
on the manner in which the National Assembly relates with the Presidency, thc
Officc of the Attorney-Gcneral and indeed the Senate on the expected form and

content of the President's Reservations on a Bill, and tl,e procedure for
considering those resen'ations under Article 1 15 of the Constiturion. The
summary of my Communication is thereforc as follows-
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(i) That, in submitting his reservations on a Bill to the House, the President is

not prohibited from including his preferred text of the pardculat clause,

section, subsection or paragraph of thc Bill;

(ii) That, just like amendments to Bills, t}re text proposed by the President on a

Bill need NOT be subjected to the other stagcs subjected to a Bill upon

publication, - that is, publication, First Reading, Second Reading and Third
Reading;

(iii)That, any committee or member of the House is free to propose further

amendments to the Presidentia.l recommendations. So long as such

amendments have the effect of firlly accommodating the Presidents

tesen'ations, the voting threshold for the passage of such amendment or,

indeed the proposals made by the President, is a simple maioriq' as

contemplated by Article 121 of the Constitution. Any other proposed

amendment, that does not fully accommodate the reservations, or indeed a

total overtide of the Presidents rescrvation, including his proposcd text,

would attract the rwo-third tequirement;

(iv)That, pursuant to the provisions of Standing Order 1(2), the determination

of whether a proposed amendment by a Member or a Committee to the

President's resewations would have the effect of "fully accommodating"
those reservations shall be made by the Speaker on case by case basis; and,

(v) That, the absence of at least rwo-thirds majoriq' at the time of putting the

question does not in any way imply that the House is improperly
constituted.

The House is hereby accordingly guided.

I thank you.

HON.JUSTIN B.N. MUTURI, EGH, M.P.
SPEAKER OF THE NATIONAL ASSEMBLY

28'h July, 2015
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