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CHAIRPERSON'S FOREWORD

The Employment (Amendment) Bill (Senate Bills No. rr of 2022) sponsored by Sen. Samson Cherarkey, MP is
a Bill lbr an Act of'Parliament to amend the Employment Act, 2ooi (Rev. 2012) to provide fbr the right to
disconnect in the digital age. 1'his Bill seeks to address increased employee burnout. Digital connectivity has

also been noted to be slowly eroding leisure time fbr employees hence aflecting their work lifb balance. This Bill
therefore seeks to strilte a balance between work and private lifb to allow digital technology to have a positive
eflbct on workers'quality of life supported by employers.

The Bill was published on Sotl' November,2022 and Read a flrst time in the National Assembly on l?th August,
202.9. Pursuant to Standing Order 127 (L), the Bill was committed to the Departmental Committee on Labor-rr
for consideration and reporting to the House in line with the provisions of National Assembly Standing Order
tzi.

'l'he Committee in addition wrote and invited sr-rbmissions fi'om various stakeholders. It received written
submissions from ten (to) stakeholders. It firrther received oral submissions fiom nine (sl) stakeholders including
the sponsor of the Bill.

The Committee is gratefirl to the Oflices of the Speaker and the Clerk of the National Assernbly lbr the logistical
and technical support accorded to it during the consideration of the Bill. I wish to express appreciation to the
I lonor"rrable Members of the Comrnittee and the Committee Secretariat fbr their resilience and comnritment to
dLrty, which made the consideration of the Rill successfirl. May I also on behalf of the Conrmittee thank and
appreciate members of'the public and stakeholders who submitted memoranda on the Bill. Indeed, their views
infbrmed the consideration of the Bill.

Onbehalfof'theCommitteeandpursuanttoprovisionsofStandingOrder 137(l)and tgg(0),itismypleasant
privilege and honour to present to this House the report of the Committee on its consideration of the Ptrblic
Service Commission(Arnendnrent) Bill (National Assernbly Bill No. 6 of 2o%)

HON. ERIC MUCHANGI KAREMBA, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR
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the ttee

Committee on Labour of the lStl' Parliament was constituted on 27rh October,
CS under provisions of S.O 216. Standing Order No. 216(5) grants the

t other functions to:

into, and report on all matters relating to the mandate, management, actiuities,
tions and estimates of the assigned Ministries and departments;

and poliqt objectiaes of Mnnstries and departments and tlrc ffictiueness of the
n;

monitor and report on the implementation of the national budget in respect of is ns

all legislation referred to it;

and nalyze the relatiae success of the Mhtistries and departments as measured by the rextlts
AS zaith their stated oblectiaes;

and ire into all matters relating to the assigned Ministries and departments as thqt may
as may be referred to them by the House;

report all appointments where the Constitution or any laza requires the National Assembly to
etcept under Standing Order 2o4 (Committee on Appointments);

treahes, and conaentions;

recommendations to the House as oJten as possible, inchtding recommendation of propose

of Commissions and Independent Offices submitted to the House pursuant to the prouisrcns
254. the Constitution; and

any raised by Members on a matter z.uithin its mandate.

Seco Schedule to the Standing Orders mandates the Committee to consider matters
uman capital and remuneration, trade union relations, and public service.labour,

ASSI sub.iect matter, and in executing this mandate, the Committee oversees the
tes, ts, and Agencies (MDAs)

t for Public Service and its Autonomous and Semi-Autonomous Government
which clude;

ya Sc of Government; and
stitute Human Resource Management

t fbr Labour and Skills Development and its Autonomous and Semi-Autonomous
tA s which include;

ational ndustrial Training Authority (NITA);
ational roductivity and Competitiveness Centre (NPCC);

yaN Labour Board and the Wages Council;

5 | ['irgt:
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I
d) National Employment Authority (NEA);
e) Migrant Workers Welfare Fund

0 Department of Labour Migration Management;
iii. Public Service Commission; and
iv. Salaries and Remuneration Commission.
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o +. TJre

Hon. J

Muh

Hon.
Kilifi

Hon.

Tan

Hon
C

nsti

nsti

titue

bet
County

H

H

Co tion

was
lia t:

stituted by the House on 27ttt October 2022 and comprises the following

Chairperson
Hon. Eric Muchangi Karemba, MP

Runyenj es Constituency
UDA Party

Vice-Chairperson
Hon. Fabian Kyule Muli, MP

Kangundo Constituency
GDDP

Members

K' yoo, MP

,MP
t

adwa wera, MP
tuen

Abd MP
cy

yu MP
cy

gu Ki ungi, MP
v

yoi, MP

Hon. Ernest Ogesi Kivai Kagesi, MP
Vihiga Constituency
ANC Partv

-

Hon. Joseph Samal Lomwa, MP
Isiolo North Constituency
Jubilee Partv+

Hon. Catherine Wambiliaga, MP
Bungoma County
FORD-K

Hon. Dorice Aburi Donya, MP
Kisii County
\vDM.K

Hon. Mangale Munga Chiforomodo, MP
Lunga Lunga Constituency
UDM Partv

-

Hon. Leah Sopiato Sankaire, MP
Kajiado County
UDA Partv+
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1.4, Committee Secretariat

5. The Committee has the following technical staff, representing the Oflice of the Clerk:

Ms. Rose M. Wanjohi
Senior Clerk Assistant /Head of Secretariat

Mr. Samuel Wanjiru
Clerk Assistant III

Mr. Fredrick Muthengi
Deputy Director, PBO

Mr. Timothy C. Tsungulah
Research Officer III

Ms. Rehema Koech
Audio Officer III

Mr. Alex Amwata
Hansard Officer III

Ms. Fiona Githunguri
Legal Counsel II

Ms. Wambui Nyachae
Research Officer III

Ms. Zainab Wario
Serjeant-At-Arms II

Ms. Rinha Sainey
Media Relations Officer III

Ms. Felistus Muiya
Protocol Officer

t
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PART II

2.O co NOF EMPLOYMENT (AMENDMENT) BILL (SENATE BILL NO. r r OF
2022)

6. The object the Bill is to provide for the right to disconnect in the digital age. This Bill
lnc ed employee burnout. Digital connectivity has also been noted to be slowly

employees hence aflecting their work-life balance.

t

time

ks to strike a balance between work and private life to allow digital technology to
eflect n workers' quality of life supported by employers

Bill

(z) clauses for consideration

r of the I provides for the short title

oyee to
Bill provides for amendment by insertion of a new section 27 A to provide for the right by
isconnect and for a policy on the same.

ha

2.2 Anal

l.

ll.

does t limit any fundamental rights and freedoms as provided under the Constitution

the F Schedule to the Constitution, Counties are mandated to implement national
stand s and employment policy in the Counties. This is therefore a Bill that concerns

ln ms of Article I lo(t)(a) of the Constitution and Standing Orders

ill is

2of

ot

e 118 (

arcxas

a money bill within the meaning ofArticle t l+ of the Constitution and its enactment
ion additional expenditure of public funds.

cipa ion in the review of the Bill

shal
) (b) of the Constitution provides as follows: -
facilitate public participation and inaolaement in the legislatiae and other business of
Committees"and

Order r27@) provides as follows-

I Committee to uthich a Bill is committed shallfocilitate public participation and shall take into

recommendations of the public when the Committee makes its recommendations to the House"

nate

wl the Constitution and Standing Orders, the Committee in the local daily newspapers of
A

rt.
20"23 invited the public to make representations on the Bill as per annexure z of the

Committee received ten (to) written submissions on the Employment (Amendment)
No. ll of zozz).

addi to the request for memoranda from the public, the following Stakeholders were

submit views to the Committee:

9 | [:'itgr,r
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l.

ii.
iii.
iv.
v.

vi.
vii.
viii.

ix.
x.

Office of Attorney-General and Department of Justice

State Department for Public Service

State Department for Labour and Skills Development

Public Service Commission

Law Society of Kenya

Kenya Law Reform Commission

Central Organization of Trade Unions Kenya

Katiba Institute

Federation of Kenya Employers (FKE)

Kenya Private Sector Alliance (KEPSA)

State Department for Labour and Skills Development
Public Service Commission
Council of Governors
Law Society of Kenya

Kenya Law Reform Commission
Federation of Kenya Employers (FKE)
Kenya Association of Manufacturers (KAM)
Kenya Private Sector Alliance (KEPSA)
Central Organization of Trade Unions (COTU-(K))
The National Council of NGOs

lx. The following stakeholders submitted their memoranda to the Committee: -

i

ii
iii
iv

vi
vii
viii
ix
x

a
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Bill be

o OM TAKEHOLDERS
Cherarkey, M.P Sponsor of the Bill

,M , sponsor of'the Bill, appeared before the Committee on Thursday lTtl'October,
S

ob.ject the Bill is to provide for the right to disconnect in the digital age. This Bill seeks

burnout. Digital connectivity has also been noted to be slowly eroding
hence affecting their work life balance. The Bill therefore seeks to strike a

and private lifb to allow digital technology to have a positive effect on workers;
su by employers

the Bil seeks to improve productivity by ensuring that the right to family and privacy is

mployee-employer relationship and ensuring that the Kenyan labour market is in
the g global world of work.

ed

q

w also briefed on implementation of the right to disconnect in other jurisdictions.

erw
include;
employers are legally required to negotiate agreements with unions for a right to

nnect technology after working hours
here a new labour law imposed a duty on employers to refrain fi'om contacting

yees tside regular working hours

men
here employers must include the right to disconnect in collective bargaining
or work rules.

um,

der Fourth Schedule to the Constitution, counties are mandated to implement national

forr6

ment Labour and Skills Development.

ment r Labour and Skills Development in their oral and written presentations submitted as

n 274 ) be amended to provide for the rules guiding circumstances under which an employer
an employee during out of work hours, use of electronic devices to send or recelve

and employment policy in the counties. Since majority of employees are from the
will have a huge impact on the provision of skilled labour in the counties. This is

at concerns counties in terms of Article I lo(1) (a) of the Constitution.

messages or any digital related communication during out of work hours and

under which the right to disconnect may be waived stipulated in the employment
tive bargaining agreement.

in section 27A (+) be deleted and substituted with the word "subsection". The
n s to prevent confusion with section lo of the Employment Act.

amended to include a definition of "emergency" in section 21A(5). The justification is to
that the word "emergency" is clear and concise to prevent misinterpretation.

11 | [';rp1,r



16. -fhe Bill be amended by inserting"Looi" after Labor"rr Relations Act. The justification is to ensure

correct quoting of the Labour Relations Act, 2oo7 .

17. Section 2i A (9) should be amended by deleting the word "person", and inserting the works "Enrployer
or his agent", and by deleting the words "Five hLrndred thousand shillings" and sul>stituting with the
words "One Hundred Thousand Shillings" deleting "One Year" and substituting with "c months". The

.iustification is that the amount and sentence is punitive and should be reduced to align with the
limployment Act, zOOi.

lil. The Bill be anrended by inserting "employment policy or CBA" after contract of'employment in section
zi\ (loa). The.justification is to ensure that the term out of work hours covers all categories of
employees.

19. Section zi{ (to)(b) be amended by inserting "employment contract and Collectir.e Bargaining
Agreement" after employment policy. The justification is to ensure that the right to disconnect co

all categories of workers.

2o. Further, section 27 A (t) be amended by inserting 27A (to)(c) sub-paragraph (c) to include a definition
of the word "emergency". The justification is to provide clarity in the meaning of the word "emergency"
as used in this section and prevent ambiguity and abuse of the term by enrployers.

9.3 The Public Service Commission

fhe I'}ublic Service Commission in its oral and written presentations submitted that the Bill be rejected in its .
entirety. Its reasons are listed as fbllows-

21.lt does not consider the changing work environment;

22. Current work trends where work is not measul'ed in terms of the hotrrs ol work br.rt as of output and
achievement of employment target deliverables;

23. An existing government policy allowing fbr flexible work arrangements strch as rvork fi'orn home
arrangements.

2.1. The current move to source lbr online employment opportunities by the governnrent will render this
provision not progressive.

25. Issues raised by the bill may be addressed by way of'policy.

26. Matters olcompensation lbr extra time worked have already been provided lbr both in the Employment
Act and policy.

2i .'lhe amendment does not provide lor ways in which the employee may compensate the employer rvhere

the employee leaves work early while also not meeting work targets.

28. That employment is a civil relationship and should therefbre not attract criminal liability.

12 I i)ree
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3.5 The
The Law

32

t

satr

G

G s their written presentations, recommended the enactment of the amendment and

F33

protection of employee from burnout as espoused in section to (z) (g) of the

titu with more than ten (to)employees to develop a policy to actualize the provisions,
ontext; d
yto provisions of essential services specified under section s t of the Labour Relations

of
Kenya as follows-

the enactment of this Bill with an amendnrent that proposes the term
be in section 27A (5). The justification is to prevent the abuse of the limitation

ls this right and also to shield the employees who choose not to respond on the basis
t an emergency.

provide for the modalities of compensation including the amount of compensation

tron rs

ill sho
AV ble to an employee who is not compensated. The justification is to cure the

presen with respect to the mode of compensation and the remedies available in the event
of an employee.

a

a

J

rm mlsslon

ission submitted as follows-

n the enactment of the Bill with an amendment to insert a sub-clause
legislat ve power to the relevant Cabinet Secretary to make regr"rlations which will provide
aspects such as "nature of compensation", "emergency", and "out of work hours". The

is th t this would ensure clarity on aspects such as the "nature of compensation",
, and out ofwork hours"

Employers

tron Kenya Employers submitted that it does not support the enactment of the amendment
t:

owne

nd

F

35
t

ed amendments not only present radical changes to the Employment Act 2oo7 br-rt

o rnt uce new stringent measures that will curtail the prerogative to manage enterprises by
. This will automatically pose a challenge to Industrial Relations in Kenya;
administrative prerogatives should not be curtailed by legislation. The proposed

t infi inges on the employer's right to manage the enterprise on a day-to-day basis;
Bill i troduces changes that will make it difficult to persuade the informal enterprises to join

ream economy for the country's general growth and decent work. The Decent Work
ntry Programme that Kenya has adopted, if properly implemented, will supportgenda

13 | [:';ri,,t:



forrnalisation of the infbrmal sector ancl hence increase the revenue collection lbr the Governnrent
to meet its development priorities;

iv. The Bill lails to meet the simple threshold of the ILO conventions. If passed, the Bill will create '
two centers of'managerial power and ultimately disharmony and indiscipline at workplaces. -fhe

ILO has provided instnrments which have been successful in nranaging working hours.
v. The Bill is too prescriptive in suggesting that employers should be required to develop policies

to regulate phone usage by employees outside work hours. An employee has the right to keep

their phone on or offif it is a personal phone;
vi. Compensation for overtime is already provided fbr in the General Wages Order to address

situations where employees work beyond set hours. Most Collectir,'e Bargaining Agreements
(CBAs)provide lbr flexibility in management and regr,rlation of working tinre;

vii. The Bill will have an unintended adverse conseqLlence on the employnrent of youths and wonren
in the country. -lhe sectors and nature of'work to be highly inrpacted by this Bill are the low t<.r

middle level skilled and service sector operations. 'fhese areas predonrinantly enrploy youth and
women;

viii. In addition, the Bill fails to recognize the changing concept of work, workspace ancl work hours.
'fhe emerging "new normal" emphasises more on results (output). !

36. Fr"rrther, the Federation sr-rbnritted as fbllows-

37. Section 27 A (2) be amended to provide for a period of six (o) months fbr putting in place of'a policy to
gLride on the right to disconnect after the commencement date. The justification is that the six (6) months
period will allow organisations to develop and engage internally on the policy lbrnrulation and socialising
the same with employees.

38. The Bill should also clarify that the compensation is strictly fbr responding to comnrunication outside
rvorking hours. The justification is that it is not clear how the compensation will be calculated. Further,

!

management cadre employees are not compensated lbr working overtime as it is consiclered that their .
pay adequately covers fbr the extra hours of'work.

39. 'fhe Laborrr Relations Act,2oo7 should be anrended to inclLrde a provision to include the provision of
section 2iL (2) and (s). The jtrstification is that this will enable alignrnent betrveen trade unions and
employers in ternrs of the expectations of the Bill where applicable.

4.o. Section 2iA(2) (+) be amended to include the terms and conditions thzrt support out of work hours o,,..
right to disconnect. In acldition, there is a need for a Iurther clariflcation fbr section 27(A)(7), on the fbrnr
or value of'conrpensation. The.iustification is that the section lacks clarity and is problematic to
employers that have established arrangements that allow employees to take alternative rest hours or
time fbr any overtinre incurred.

,[1. Section 2iA(5) be amended to provide a clear definition of the word "emergency". -fhe justification is

that the section as currently worded is restrictive as there may be emergencies that clo not fall rvithin an
employee's responsibilities but which an employer may require all employees to deal r.vith.

.!2. Section 2iA (6) be amended to inclLrde exceptions/circumstances where an employee can be contacted
during out of work hours. Such as rvhere an employee has not completed set tasks fbr the clay. 1'he

.justification is that the amendment would give employees a blanket imrnunity even where there are
legitimate reasons fbr contacting them after hours.

4,3. There is a need fbr fLrrther clarification fbr sectionzl(A)(i), on the form or value of compensation. The
jLrstifrcation is that the section lacks clarity and is problematic to employers that have established -
arrangements that allow enrployees to take alternative rest hours or time fbr any overtime incurred.

L4 | Paut'
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ber

)bea ded to include banking services as essential services. The justification is that
be included as essential services due to its integral role in the economy

)bea ded or deleted as it seeks to criminalise employer-employee relationships. The
that

men
proposed section should be under section ,19 and 5o of the Employment Act and
should not be introduced to it.

lo) be
hour

ed to provide fbr situations where employees work across time zones or have
angements. The justification is that there is a need to accommodate scenarios

of k cannot be limited to prescribed work hours

rers

of anufacturers recommended the enactment of the Bill and submitted as fbllows-

d defi e the term "emergency" to mean a circumstance mandating expeditious attention
rnte tion, characterised by one or more of the following occurrences-

life;
to and
tr terfbrence any disruption of ordinary activities, inclusive ol; but not restricted to

mpassing-

eal

rty;
ated critical situations as defined in the organisation's policies and

emergencles

tron that the Bill has introduced the term'emergency'as one of the.justifications for the
therefore should be a definition for general guidance and avoid any ambiguity in

of

safe

h

b LISIV

ould
nect

guidel
of the

tline the extent of the compensation where an employee chooses to connect during
urs". This provision should be as per the employer's compensation policies and

es. The.justification is that there is a need to include additional information guiding
mpensation to avoid ambiguity in the provrsrons

Alliancete Sec

r Alliance submitted as follow-

7A( be amended to provide a detailed guideline on issues of difference in time zones,

nd tasks beyond the control of the employer and client demands. The justilication
regul tions can expound on the contents of the policy for unifbrmity and clarity of scope. This

fiom time to time.
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5 l. The Labour Relations Act, 2ooi be amended by expanding the list of essential services. 1'he justification
is that Section 8l of the I-aboLrr Relations Act, 2oo7 is limited to a few sectors considered in essential
services.

52. On compensation fbr working or.rtside of work hours, the Bill should be amended to include other wa1's

of'compensation such as off-hours. Further, there are already set modes of compensation fbr work done

outside of designated work hours such as payment for overtime. The Bill needs to provide for what
constitutes thir cornpensation.

53. On the scope of the Bill, the amendment should apply to all employers ancl not.iust those with more than
ten employees.

5*. Sub- section (0) be anrended by inserting the following "any dismissal arising out of this shall be deemed

to be unfhir dismissal as per section 45 and +o o1'the Employment Act,2ol2." -fhe.iustification is that
this would act as a deterrent to enrployers fi'om reprimanding and or sub.iecting employees to
clisciplinary action if they disregard work-related communication during out of worli hours. I

55. SLrb-section (;) be amended by adding a section that provides fbr ptrnitive actions against an employee
where they fail to respond during out of work hours where an "emergency occurs". -I-he.iustification 

is

that with an exemption created lbr emergencies, there ought to be clear provisions on what happens to
employees who refirse or neglect to respond to employers dLrring such situations.

56. Section 8l of the Labour Relations Act, 2oo7 be amended throLrgh the provision o{'sul>section (a) to
cover current and emerging sectors. -fhe 

.jLrstification is that it may be worth consiclering; if other '
industries or .job types shotrld also be exempted, such as those that require 2.!-hour coverage or
emelgency response. The right to disconnect will be difficult to implement across all sectors of the '
economy.

57.'fhe Bill anrended to provide fbr a fine to a nraximunr of KES loo,ooo and the inrprisonnrent to a ternr
not exceeding six nronths. Further, an amendment to sul>section (s) to clarify rvho will be liable to pay
the line and go to prison. The.iustification is that the proposed line and imprisonnrent is too punitive
and may be detrirnental to businesses and employers just trying to grorv their btrsiness, or discour
the employnrent of persons outside of essential services fbr lbar of contravening the right to disconnect.
This will work against job creation targets and economic growth. Further, the Bill is unclear who will
specilically be held ctrlpable.

3.o Central Organization of Trade Unions (COTU-(K)

58. Central Organization of'Trade Unions - Kenya (COTU (K)), as the urnbrella body of'rvorkers opposed
the Bill citing lack o1'proper comprehensive analysis of the implication of the proposed atnendments.

59. The amendment of the limployment Act, 2OO7 is not critical at this stage given the existing provisions
under Article +t (a)of the ConstitLrtion on fhir remuneration and reasonable working conditions.

60. Iirrrther, any proposed amendments should adhere to the International Labour Organization
Conventions 155 and 187 on occupational safety and health lbr workers.

61. In addition, the mandate of the tripartite National Labour Board as established in the Labour institutions
Act, 2Oo7 entails legislation on labour and employment to be undertaken in a tripartite fbrurn.

62. COTU (K) inrplored the National I-abour lloard to initiate amendments especially on the enrployment
Act 2oo7 advising the Cabinet Secretary to enhance fhir labour practices to regulate rvorking hours
including digital rvork and working Irom home arrangements.

16 | l']agt:
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63. The atr Coun
I

dis nec
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NGOs

of NGOs, a statutory umbrella organisation established under the NGOs
submitted that it supported the proposed amendment to provide for the right to

CO

65. In
h

66.

emphas the need to formulate a policy to provide for the guidelines on the right to
a policy and legislative framework ibr any proposed laws. In addition, the

an ha broader objectives to ensure work-lifb balance other than just disconnecting
n

sub sions, the Council submitted that several policies can be implemented to regulate
yers may contact employees during out-of-work hours. They include;

nlunlca n Policy that outlines the preferred method of communication during non-
gho such as email, phone calls, or text messages;

gnated mergency contact for after-hours communication. These contacts are responsible
dlin urgent work-related matters and can be reached only in case of emergencies;

rklifb ance guidelines to encourage employees to maintain a healthy work-life balance by
tacting them outside of their regular working hours unless it's absolutely necessary;

lng a edr.rcation to managers and employees on the importance of respecting boundaries
ng a healthy work-life balance, emphasising the significance of limiting after-hours

unI tion; and
gular icy review to ensure they align with changing work practices and employee needs.

right disconnect is increasingly being recognized in various jurisdictions as an essential
measure, the Council highlighted the circumstances under which this right cor"rld be

e

a

o

tec
hese ci may include:

sitrrations where the employee's input or response is urgently required. This could
tuations such as natural disasters, accidents, or other unforeseen events that require

action or decision-making fi om the employee;
y agreement where employees may voluntarily agree to waive their right to disconnect,
ly if there is a specific project or situation that necessitates ongoing communication and

t outside of regular working hours;
business needs where the nature of the job involves critical business operations that

oyees to be available oLrtside regular working hours, such as in certain roles within
, security, or other essential services;

contractual obligations where certain job contracts or agreements require employees to
able or remain accessible beyond their regular working hours. However, these contractr.ral

ns should be clear and reasonable, and should not lead to the exploitation or
king of employees; and

pro.jects with strict deadlines

n for employees who work during out-of-work hours, the Council indicated the vartous
y available such as overtime pay, compensatory time off, shift differentials, bonuses,

Critical
reqrrire

olun

Shor

ude

C

e wor

heal

be avai

obliga

arrangements and additional benefits

L7 | ['ar1c



a

PART IV

4.O COMMITTEE OBSERVATIONS

08. 'fhe Committee while considering the Bill made the fbllowing observations-

That the proposed amendment is noble as it will protect the right of employees as enshrined
under article 41 on the right to fair labour practice by enstrring an employer pays their employee
equal renruneration for work of equal value as per section 5(5) of the E,rnployment Act (No. t t of
gooi). Article.!3 also provides that all citizens have a right to the highest attainable standards of
health and with the documented eflects of lack of rest during non-work time such as stress, fatigtre
and btrrnout, interfbring with an employee's health and well-l>eing this anrendment rvor"rld

enhance the protection of this right.

The right to disconnect may be provided fbr throtrgh policy, however, the Constitution under

*:ilf :;'JT:iiil,l'';f1""r"":fi"".1';'fi:T'J: H:,4"J',':'H,i':;[:,'i: ffi",f Hn
Parlianrent.

llt Notwithstanding, the term "emer€fency" shorrld be clearly deflned to prevent anrbiguity. Further,
it should be clear that an employee should first establish whether there is an enrergency or not
by answering the communication.

Not all scenarios that could constitute an emergency have been defined, sonre sectors require .
employees 2.! hours a day which has not been defined.

lv

VI

vll

vln

The lack o1'clear paranreters of application of the right to disconnect nrakes it (lifiicult to enforce ,
this right. It is therefbre important to define other parameters beside "enrergency" parameters,
such as defrning the term "compensation" to create a means to easily enfbrce this right as it is
backed by the right to thir labour practice under Article 41, which includes working within
defined working hours and the right to privacy under Article 3l as is enshrined in the
Constitution of Kenya, 2O1o.

To cure the mischief, the Bill can provicle fbr delegating legislatir.e power to the relevant Crbril
Secretary to make regulations which will provide clarity on aspects suclt as "nature of
compensation", "emel'gency , "or,rt of work horrrs" as provided fbr trnder international I-abour Law
and to acconrnrodate changing trends in the workplace such as flexi-rvorking hours ot'contracts
that reqtrire enrployees to work with people in diflerent tirne zones. 'fhis worrld then provide a

guideline to govern policies to be enacted by enrployers.

Tlre need to redraft and insert "zooi" after the Labour Relations Act, to ensure correct quoting
of the I-abotrr Relations Act,2oo7 in section 2iA(8). Further, the r,vord "section" in section 27A
(+.) be deleted and srrbstituted with the word "sr,rbsection". So as to prevent conlrrsion section lO
of tlre Employrnent Act, 2OO7 (Rev. 20l2).

-fhere is a need fbr a transitional clause of six (o) rnonths to allow organisations to develop,
engage internally on the policy formtrlation and socialisinp; the same with enrployees.

Section zi A (i)(a) provides that where an employer contacts an enrployee dtrring the period when
there is no nrutually agreed out of work hours, the employee shall not be obliged to respond and ,
shall have the right to disconnect. The Cornmittee noted that this nray be detrinrental to the

18 | j', {g
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x.

xt.

xll.

r whe faced with an emergency situation that needs urgent attention of the employee
did not answer the communication to be informed of the situation and

n ifit's emergency or not.

ambi ty in such instances where an employee has not completed set tasks for the day
ment Section 27A (0) would give employees blanket immunity even where

le te reasons for contacting them after hours.

yment a civil relationship and should therefore not attract criminal liability by imposing
o created to ensure compliance with this amendment is punitive and that it is

agaln whom it may be enforced against. An organisation or corporation is a legal person
in the position in relation to criminal responsibility and liability as a natural person

ght to nect should cover all categories of workers and therefore Section 27A (loxb)
inserting "employment contract and Collective Bargaining Agreement" after
icy, to effect this. Further development of a policy to govern the right to

ded
yment

t apply to all employers, not just those with ten (to) on more employees.
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PART V

5.O COMMITTEE RECOMMENDATIONS

69. The Committee, having considered the Bill and taken into account the views and

the public and relevant stakeholders, resolves to recommend that this House REIECTS
entirety.

?o. The Justification is THAT:
i. The Bill does not consider the changing work environment and cument work trends

is not measured in terms of the hours of work but as of output and achievement of
target deliverables;

ii. There is an existing government policy allowing for flexible work arrangements s

work and flexible hours (flexitime);
iii. The current move to source for online employment opportunities by the government

this provision not progressive;
iv. The issues raised by the Bill may be best addressed by way of policy;
v. Matters of compensation for extra time worked have already been provided for

Employment Act and policy; and
vi. The amendment does not provide for ways in which the employee may compensate the

where the employee leaves work early and does not meet work targets.

SIGNED DArE. OAlnJn?.=...
HON. ERIC MUCHANGI KAREMBA, M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON LABOUR

a

in its

a

t

t



I

Annexure 1

Report Adoption List



,,,, 
lJ

\

\

I

I

I

i

I

i

1l{
\

rI

q



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT-SECOND SESSION -zozs
DEPARTMENTAL COMMITTtrE ON LABOUR

REPORT ADOPTION LIST
members of the Departmental Committee on Labour, have pursuant to Standing
199 and 216(5) (c), adopted this report on the Employment (Amendment) Bill
Bill No. I I of 2022) and affix our signatures to affirm our approval and confirm

curacy, validity and authenticity Date:

NAMES SIGNA?UBI}

I Hon. Karemba Eric Muchangi Njiru, MP-Chair
person

2 Hon. Muli Fabian K.yule, MP- Vice Chairperson
' -( -r, t i( 1-'l

3 Hon. K'Oyoo James Onyango, M.P 11
!

+. Hon. Kagesi Kivai Ernest Ogesi, M.P
!l
,.)

5 Hon. Kiti Richard Ken Chonga, M.P

6 Hon. Lomwa Joseph Samal, M.P

7 IIon. Omwera (ieorge Aladwa, M. P
(
C IIon. Wambilianga Catherine Naniala, MP \
( I{on. AbdullahiAmina Dika, M.P

):

). Hon. AburiDonya Dolice, M.P

I FIon. Barasa Patrich Simiyrr , M.P

2 Hon. Chiforomodo Mangale Munga, M.P

.9 Hon. KihungiPeter Irunqu, M. P

4. IIon. Sanltaire Leah Sopiato, M.P

t5. I{on. SiyoiLillian Chebet, M.P l, -
.ri,,t,(v
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75TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
THURSDAY 3OTH NOVEMBER 2,O9,5IN THE COMMITTEE ROOM

R, NEW SENATE WING, PARLIAMENT BUILDINGS AT T9:oo PM.

ba Eric Muchangi Njiru, M.P Chairperson
Vice Chairpersoni Fabian Kyule, M.P

James Onyango, M.P
ti Richard Ken Chonga, M.P

bdullahi Amina Dika, M.P
Patrick Simiyu, M.P

Hon Chiforomodo Mangale Munga, M.P
Ho Siyoi Lillian Chebet, M.P

IES

H
Kagesi Kivai Ernest Ogesi, M.P.
Lomwa Joseph Samal, M.P.
Omwera George Aladwa, M.P.
Wambilianga Catherine Nanjala, M.P
Aburi Donya Dorice, M.P.
Kihungi Peter Irungu, M.P
Sankaire Leah Sopiato, M.P.

SECRETARIAT

o
I o

3.

4.

5.

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

7

The
The
The
The
The
The
The

n.

1.

2.

3.

4.

5.

6.
nt.

8.

Rose M. Wanjohi
Fredrick Muthengi
Samuel Wanjiru
Fiona Githunguri
Timothy Chiko
Rehema Koech

Rinha Sainey
Mr. Allan Gituku

Senior Clerk Assistant
Deputy Director PBO
Clerk Assistant III
Legal Counsel II
Research Oflicer III

Audio Officer III
Media Relations Oflicer III
Serjeant at Arms

r

A
l.
2.

3.

+.

5.

6.

lmlnarles
tion of Minutes

atters Arising;
Pending Business (enclosed);
Consideration of the Draft Reports on:

i. The Salaries and Remuneration Commission (Amendment) Legislative Proposal
2093.

ii. The Emplo5rment (Amendment) Bill (Senate Bills No.r I of eoss)
iii. Status of Budget implementation for the Financial Year 9o99/g,oq,s

Any Other Business.
Adjournment.

MIN. NO.5 69 NA/LABOUR / 2,O9,SZ PRELIMINARIES

The Chairperson called the meeting to order at fourteen minutes to one o'clock and thereafter said
the Prayer. This was followed by self-introductions.

I
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MIN.NO.564 NA/LABOUR/2O29: CONFIRMATION OF MINUTES OF THE PRE
SITTING.

This Agenda was deferred.

MIN.NO.5 65 NA/LABOUR / 2O9 9 : MATTERS ARSISING.

No matter al'ose.

MIN.NO.566 NA/LABOUR/2O29: PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the committee;

l. The Employment (Amendment) Bill (Senate Bill No. tt of 2022). The Bill, sponsored by Sen.

Samson Cherarkey, seeks to provide for the right to disconnect in the digital age. This Bill
seeks to address increased employee burnout. Digital connectivity has also been noted to be

slowly eroding leisure time for employees hence affecting their work life balance. This Bill
therefore seeks to strike a balance between work and private life to allow digital technology
to have a positive effect on workers'quality of life supported by employers. The bill was read
for the first time on 17th August 2023.

Status:
The advert requesting memoranda fiom the public was placed in the dailies on 25tt'August
2o2S.The Committee received views from stakeholders and met the sponsor of the Bill and

key stakeholders on Tuesday lTth October 2O%. The Committee met with the National
Council of NGOs on Tuesday l4tl' November 2023. The Draft report was considered and

adopted on gOth November 2023 for tabling in the House.

2 The Statute Law (Miscellaneous Amendments) (No. z) (National Assembly Bill No. 68 of
zogs). The Bill, sponsored by the Leader of Majority, seeks to make various amendments to
various amendments to various statutes including-
. The Industrial Training Act (Cap. 237). The Bill seeks to amend the Industrial Training

Act to provide that the date for remitting the training levy shall be the ninth day of the
month in order to harmonise it with the period within which PAYE is remitted to the
Kenya Revenue Authority

ii. The Employment Act, 2007 (No. 1l of 2oO7). The Bill seeks to amend the Employment
Act,2OO7, to exempt the National Intelligence Service from the application of the Act in
the same manner as other security organs are exempted.

Status
The Bill was read for the first time on Wednesday, rSth November 2023. Advert requesting
for Memoranda placed in the newspapers on 22nd November Zo2T.Committee has also
written key to stakeholders for submission of views.

vro{,s

a

o
l

\

t

o

s. The Statute Law (Miscellaneous Amendments) (National Assembly Bill No. at of zozs).The
Bill, sponsored by the Leader of Majority, seeks to make various amendments to various
amendments to various statutes including the National Employment Authority Act (No. 3 of
zot6). The Bill seeks to amend the National Employment Authority Act, 2o16, to cure
inconsistencies in the Act and align it with the National Authority Human Resources Policy
and Procedures Manual.

Status
The Bill was read for the first time on Wednesday, 15tl' November 2oQS. Advert requesting
for Memoranda placed in the newspapers on lTth November ZoZT.Committee has also written
to stakeholders for the submission of views

2



Employment (Amendment) Bill, (National Assembly Bill No. 62 of 2o2s by Hon. Didmus
w
to

Barasa, MP. The Bill seeks to amend the provisions of the Employment Act, zOO7,

te the transfer of employees by employers from one place of work to another

Bill was read a first time on 22nd November 2023. The committee placed the advert in
dailies 61 21th November 2o2S and has written to stakeholders for submission oft

T

St

National Employment Authority (Amendment) Bill, zozs (Senate Bills No 48 of eoqs).
Bill, sponsored by Sen. Crystal Asige, seeks to introduce provisions that seek to protect

rights, welfare and well-being of Kenyans working overseas.

I

Bill was referred to the Joint Committee on Labour and I)iaspora Aflhirs and Migrant
rkers for processing sn 27th November 2023 by the I-Ion. Speaker. Committee to place an

in the dailies and write to stalteholders for submission of memoranda.

Proposed Salaries and Remuneration Commission (Amendment),zozs by Hon Didmus
a Wekesa, MP seeks to amend the Salaries and Ilemuneration Commission Act to

that the chairperson and members other than those appointed under Article %o (2)
of the Constitution, shall serve on a part time basis for a non-renervable term of six years
bill also caps the meetings of the Commission at fifteen.

tus
Committee wrote to the Kenya Law Reform Commission and the Attorney General for

ts and recommendations
Committee met the Sponsol of the Legislative proposal on Tuesday 21"t November 2025.
draft report was considered and adopted on Sotl' November 2023 for transmittal to the
Speaker

Proposed Industrial Training (Amendment) Bill, 2023 sponsored by Hon. Joshua
go Oron, M.P. rvas referred to the Committee on 29th November 2023.The legislative

al seeks to amend the provisions of the Industrial Training Act, (Cap.2s7), in order to
prior learning as a fi amework that acknowledges the skills, knowledge,

rformance outcomes and learning achieved, through informal and non-formal learning

s

Committee has rvritten to the Kenya Lar,v Reform Commission and the Attorney General
comments and recommendations

Paper No. 5 on the National Policy on Labour Migration. The main objective of the
ational Policy on Labour Migration is to promote inclusive and sustainable development of

he country through safe, orderly and productive labour migration. The paper rvas laid on the
of the [{ouse on 1,l,th September 2023.

tatus:
Joint Committee on Labour and Diaspora Afthirs and Migrant Workers met the Cabinet

retary, Ministry of Labour and Social Protection on Thursday gth November 2023 to
iberate on the Policy. The Sitting proposed a retreat fi-om 23.d to 26th November 2023 to

deliberate on the policy but it was postponed and new dates and place will be
nicated in due time.

8.

.,



9. Request for a statement regarding unfair treatment of employees of Ashton Apparel (EPZ)
Ltd and Mombasa Apparel (EPZ) Ltd by Hon. Shimbwa Omar Mwinyi, M.P.

Status:
The Committee met on Tuesday 2lst November 2O2s with the Cabinet Secretary, Labour
and Social Protection. The Cabinet requested more time to investigate the matter and
submitted a detailed response on Monday, 27tl' November 2023. However, the l{onourable
Member was not satisfied with the response. The Committee proposed a fact-finding visit to
the two mentioned companies in Mombasa fiom 7th 16 16th December 2023,which is awaiting
approval.

lo. Report on the status of Budget implementation FY 2022/23 for MDAs under the purview of
the Committee.

Status:
The Committee met with the MDAs and independent Commissions on 9tl' and loth August.
Committee to consider the draft report on Wednesday 6tl'December 2o2s.

MIN. NO.567 NA/LABOUR/2,OS,S: CONSIDERATION OF THE DRAFT REPORT ON THE
SALARIES AND REMUNERATION COMMISSION
(AMENDMENT) LEGISLATIVE PROPOSAL soes.

Ms. Rose Wanjohi, Senior Clerk Assistant, briefed the Committee on the Salaries and Remunet'ation
Commission (Amendment) Legislative Proposal zozs.

The Legislative Proposal seeks to amend the Salaries and Remuneration Commission Act,2oll to
provide that the Chairperson and members of the Commission, other than those appointed under
Article 23o (2) (d) of the Constitution, shall serve on a part time basis for a non-renewable term of
six years. Currently, the provision provides for service on a full-term basis. 'fhe Bill also caps the
meetings of the Commission at fifteen.

The Committee was further briefed on the submissions by the stakeholders.

Hon Didmus Barasa Wekesa, MP, sponsor of the proposal, submitted that the mandate of the
Commissions, as provided for in Article 230(4) of the Kenyan Constitution, does not warrant the
Commissioners to serve on a full-time basis. Further, the Sponsor infbrmed the Committee that the
Commission is served by a qualified and competent full-time secretariat which is charged with the
roles of technical evaluation and advisory.

Therefore, the Bill seeks to reduce the operational costs associated with the full-term running of the
Commission. The justification is that the functions of the Commission are periodic, the chairperson
and members of the Commission are not required to perform their duties on a full-term basis

Further, Article 250 (5) of the Constitution provides that a member of a commission may serve on a
part-time basis. The Sponsor reiterated the need to anchor this provision in the Salaries and
Remuneration Commission Act (No. 10 of zot t)

The Kenya Law Reform Commission submitted that Bill should clarify whether the persons
appointed under Article 23o(2)(d), are expected to serve on a full- time basis, unlike the rest of the
persons appointed under Article 23o (2) (u) (b) (") (")of the Constitution.

Further, it is not clear why the persons to be appointed under Article zso(z)(e) are proposed to have
a different tenure fi'om persons to be appointed under Article2gO(zXd), yet the appointing authorities
particLrlarly under 23o(2XdXi)ale persons of equal status.

D
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offi of the Attorney General submitted that the Bill does not raise legal or constitutional
t, however, lacks transitional provisions to facilitate the transition of current full-term

to part-time.

Observation
sidering the Legislative Proposal, the Committee made the following observations

Memorandum of Objects and Reasons states that the reason fbr conversion fi'om firll
to part-time basis is to reduce the operational costs due to the periodic nature of the

of the Salaries and Remuneration Commission;

ll. proposed amendment may result in discrimination which is against Article 27 of the
stitution, on equality and freedom fi'om discrimination due to different terms for members

the Commission appointed under Article zso(z)(d); and

proposal to cap the annual meetings of the Commission at fifteen, with the possibility of
itional meetings under justifiable grounds, contradicts the Mwongozo Code of

rnance for board and committee meetings. The Code provides for at least four meetings
annually and not more than {bur months should elapse betrveen the date of one meeting and
the date of the next meeting.

Therefore, having a cap of fifteen meetings annually goes above the recommended limit and
intervals. 'I'his is also inconsistent with the Bill's olljective to reduce the operational costs of
the Commission.

The proposed amendment will not affect the remuneration and benefits of the current
commissioners (Article 250 (s)) in addition their appointment terms are staggered over time
for purposes of ensuring quorum.

ee Recommendation

lHa g considered the submissions on the legislative proposal recommends that the Bill be published
wl the following recommendations:

To retain the provisions of the Mwongozo Code of Governance for board and committee
meetings as provided for in the Second SchedLrle of the Salaries and Remuneration
Commission Act, 2ol l. 'l'he Commission shall have at least four meetings in every financial
year and not more than four months shall elapse betrveen one meeting and the next meeting;

ii. To have a transition clause to ensure a smooth transition of terms of service of existing full-
time Commissioners for effective implementation of the proposed new terms; and

iii. Amendment to exempt persons to be appointed or ex-officio members under Article 230(2)
(e) fi'om serving on a part-time basis. The justification is that the appointing authorities
particularly under Article %o(2) (d) (i) are persons of equal status.

Report was unanimously adopted as proposed by Hon. Fabian Muli, MP, Vice Chairperson and
by Hon. Amina Dika, MP

. NO. 568 NA/LABOUR/2,O2,52 CONSIDERATION OF THE DRAFT REPORT ON THE
EMPLOYMENT (AMENDMENT) BILL (SENATE
BILLS NO.r I OF soss)

Rose Wanjohi, Senior Clerk Assistant, guided the Committee through the draft report

ns

I.

5

t (Amendment) Bill (Senate Bills No. rt Of 2022)



trll

l
The principal object of the Bill is to provide for the right to disconnect in the digital age. This $[
seeks to address increased employee burnout. Digital connectivity has also been noted to be slouflf
eroding leisure time for employees hence affecting their work life balance.

The Bill therefore seeks to strike a balance between work and private life to allow digital technol
to have a positive effect on workers; quality of life supported by employers.

The Committee was further briefed on the stakeholder's submissions from
i. Sen. Samson Cherarkey, M.P., Sponsor of the Bill;
ii. State Department for Labour and Skills Development;
iii. Public Service Commission;
iv. Council of Governors;
v. Law Society of Kenya;
vi. Kenya Law Reform Commission;
vii. Federation of Kenya Employers (FKE);
viii.Kenya Association of Manufacturers (KAM);
ix. Kenya Private Sector Alliance (KEPSA);
x. Central Organization of Trade Unions (COTU-(K);and
xi. The National Council of NGOs

Committee Observation

The Committee while considering the Bill made the following observations-

i. The proposed amendment is noble as it will protect the right of employees as enshrined under
Article 41 on the right to fair labour practice by ensuring an employer pays their employee
equal remuneration for work of equal value as per section s(s) of the Employment Act (No.
11 of 2oo7). Article 4,9 also provides that all citizens have a right to the highest attainable
standards of health and with the documented effects of lack of rest during non-work time such
as stress, fatigue and burnout, interfering with an employee's health and well-being this
amendment would enhance the protection of this right.

ii. Notwithstanding, the term "emergency" should be clearly defined to prevent ambiguity.
Further, it should be clear that an employee should first establish whether there is an

emergency or not by answering the communication.

iii. Not all scenarios that could constitute an emergency have been defined, some sectors require
employees 24 hours a day which has not been defined.

iv. The lack of clear parameters of application of the right to disconnect makes it diflicult to
enforce this right. It is therefore important to define other parameters beside "emergency"
parameters, such as defining the term "compensation" to create a means to easily enforce this
right as it is backed by the right to fair labour practice under Article 41, which includes
working within defined working hours and the right to privacy under Article 3l as is
enshrined in the Constitution of Kenya , 20lo.

To cure the mischiefi, the Bill can provide for delegating legislative power to the relevant
Cabinet Secretary to make regulations which will provide clarity on aspects such as "nature
of compensation", "emergency", "out of work hours" as provided for under international
Labour Law and to accommodate changing trends in the workplace such as flexi-working
hours of contracts that require employees to work with people in different time zones. This
would then provide a guideline to govern policies to be enacted by employers.
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The

The
Hon.

MIN

The

MIN.

No bu

MIN.
There

need to redraft and insert "2oo7" after Labor-rr Relations Act, to ensure correct quoting
Labour Relations Act,2OO7 in section 27A (8). Further, the word "section" in section

(+) be deleted and substituted with the word "subsection". So as to prevent confusion
tion tO of the Employment Act, 2OO7 (Rev. 2Ol2).

is a need for a transitional clause of six (0) months to allow organisations to develop,
internally on the policy formulation and socialising the same with employees

right to disconnect may be provided for through policy, however, the Constitution under
9.[ provides for the power of Parliament to make provisions having the force of law in

ya and therefore the enactment of a larv on the right to disconnect is rightly before
t.

2iA (7)(a) provides that where an employer contacts an employee dtrring the period
there is no mutually agreed out of work hours, the employee shall not be obliged to

and shall have the right to disconnect. The Committee noted that this may be
tal to the employer when faced with an emergency situation that needs urgent

tion of the employee since the employee did not ansrver the communication to be
of the situation and ascertain if it's an emergency or not.

is ambigr-rity in such instances where an employee has not completed set tasks for the
-fhe proposed amendment Section 27 A (6) would give employees blanket immr,rnity even

there are legitimate reasons for contacting them after hours

oyment is a civil relationship and should therefore not attract criminal liability by
fines. The offence created to ensure compliance r,vith this amendment is punitive

t is unclear against whom it may be enforced against. An organisation or corporation is

person and is in the same position in relation to criminal responsibility and liability as

ural person.

to disconnect should cover all categories ofworkers and therefore Section 27A(to)
amended by inserting "employment contract and Collective Bargaining Agreement"

employment policy, to eflbct this. Further development of a policy to govern the right
should apply to all employers, not just those with ten (to)on more employees.

Recommendation

, having considered the Bill and the stakeholder submissions, reconlmends that the
the Employment (Amendment) Bill (Senate Bills No. rl of 2022)

unanimously adopted as proposed by IIon. James Onyango, MP and seconded by
Simiyu, MP

NA/LABOUR/CO2,S: CONSIDERATION OF THE DRAFT REPORT ON THE
STATUS OF BUDGET IMPLEMENTATION FOR THE
FINANCIAL YEAR 2022/ 2023

deferred

NA/LABOUR/ 2,O2,5: ANY OTHER BUSINESS

NESS ATOSC.

I NA/LABOUR/2,O9,5: ADJOURNMENT/ DATE OF NEXT MEETING
rng other business, the meeting was adjourned at six minutes past two o'clock. The next

held on notice.
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63RD SITTING OF THE DEPARTMENTAL COMMITTEE ON
TUESDAY, rzrl' ocToBER soes rN THE AMANI CONFERENCE

H NAIROBI COUNTY AT e:oo pM

Eric Muchangi Njiru, M.P. Chairperson
Vice ChairpersonM Fabian Kyule, M.P

Kivai Ernest Ogesi, M.P
James Onyango, M.P.

Ken Chonga, M.P
Amina Dika, M.P

Mangale Munga, M.P
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Joseph Samal, M.P
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Catherine Nanjala, M.P
Aburi ya Dorice, M.P.

Patrick Simiyu, M.P.
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ian Chebet, M.P.
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.4. -Labour Commissioner

M a-ChiefState Counsel

ublic

yM
N MBS- Commissioner

MBS- Commissioner
,I*g"l Services

Law

od Deputy CEO
of Legislation

w Senior Clerk Assistant
Clerk Assistant III
Deputy Director PBO
Legal Counsel II

W"nj

o
R

Kiti5

7

APO

INA

8.

t.
o

3.

4.

5.

6.

7.

ber

I

l.
c)

3.

l.
o

3.
4.

I
a

l.
2,

3.

4.

I

Mu

T



r
5. Mr. Timothy Chiko
6. Ms. Wambui Nyachae
7. Ms. Rehema Koech
8. Ms. Alex Amwata
9. Ms. Felistus Muiya

Research OIIicer ill
Research Officer III
Audio Officer III
Hansard Officer
Public Relations Officer

AGENDA
l. Prayets
2. Preliminaries.
3. Confirmation of Minutes.
4.. Matters Arising;
5. Pending Business;

i. The Employment (Amendment) Act,2022 (Senate Bill No. rr of 2022)
ii. The proposed Salaries and Remuneration Commission (Amendment) Bill ,zoes
iii. Sessional Paper No. 5 on The National Policy on Labour Migration
iv. Report on the status of Blrdget implementation FY 2022/23 for MDAs under the purview

of the Committee.
6. Consideration of the Employment (Amendment) Bill (Senate Bill No. I I of sose) with;

i. Ministry of Labour and Social Protection
ii. Public Service Commission
iii. Law Society of Kenya (LSK)

7. Any Other Business.
8. Adjournment.

MIN. NO.*ZS NA/LABOUR/ 2,O2,5: PRELIMINARIES.

The Chairperson called the meeting to order at twenty minutes past two o'clock. This lvas followed
by a prayer by The Hon. Kagesi Kivai Ernest Ogesi, M.P.

MIN.NO.+7g NA/LABOUR/2,O29: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

This Agenda item rvas deferred.

MIN.NO.48O NA /LABOUR / 9O2 9 : MATTERS ARSISING.
There lvel'e no matters arising.

MIN.NO.+81 NA/LABOUR/2O29: PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the committee;

l. The Employment (Amendment) Senate Bill No. ll of 2o22.The Bill, sponsored by Sen.
Samson Cherarkey, seeks to provide for the right to disconnect in the digital age. This Bill
seeks to address increased employee burnout. Digital connectivity has also been noted to be
slowly eroding leisure time for employees hence affecting their work life balance. This Bill
therefore seelis to strilte a balance betrveen rvork and private life to allolv digital technology
to have a positive eflect on wolhers'quality of life supported by employers. The bill was read
a first time on l7th August 2023.

Status:
The advert requesting for memoranda fi om the public lvas placed in the dailies on 25th August
,2o2$. The Committee received views from stakeholders and meet the sponsor of the Bill and
key stakeholders on Tuesday 17th October 2023.
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Salaries and Remuneration Commission (Amendment),zozs by Hon Didmus
MP seeks to amend the Salaries and Remuneration Commission Act to
Chairperson and members other than those appointed under Article Zso (2)
tution, shall serve on a part time basis for a non-renewable term of six years.

the meetings of the Commission at fifteen.

wrote to the Kenya Law Reform Commission and the Attorney General for
recommendations. The Committee is scheduled to meet the Sponsor of the

and subsequently report to the Hon. Speaker.

Ses

f

No. 5 on The National Policy on Labour Migration. The main objective of
on Labour Migration is to promote inclusive and sustainable development

safe, orderly and productive labour migration. The paper lvas laid on
on lrtth September 2O29

on Labour and Diaspora Affairs and Migrant Workers is scheduled to
tting on Thursday lgth October,2023 to establish the terms of engagement

the Sessional Paper

tus of Budget implementation FY 2,o2,2,/2,3 for MDAs under the purview of

with the MDAs and independent Commissions on gth and loth August.
a meeting to consider the report.

eo23: SUBMISSIONS ON THE EMPLOYMENT
(AMENDMENT) BILL (SENATE BILL NO. rr oF zoee)
BY THE STATE DEPARTMENT FOR LABOUR AND
SKILIS DEVELOPMENT

me, Principal Secretary, State Department for Labour and Skills
by Ms. Hellen A. Apiyo, Labour Commissioner and Mr. James

State appeared before the Committee and submitted as follows:

on the right to disconnect in Kenya, the provisions in the labour
hours and rest periods provide a level of protection for employees' work-

communications outside of working hours. The laws aim to ensure
protect employees' well-being, without explicitly addressing the right

age. The rights include, right to reasonable working hours, overtime
leave and public holidays.

in the enforcement and adoption of work-life balance measures across

organizations in Kenya have implemented policies or guidelines to
limit after-work communications to respect employees' personal time.

for ernployers to prioritize and comply with labor laws regarding rvork-
thy and productive work environment while avoiding legal and

a matter of practice, adopt various strategies to promote work-life

Mr

J

The strategies highlighted include



C

ii. Clear communication and expectations
iii. Implementation wellness programs that focus on physical and mental health,

iv. Encouraging time offsuch as annual leaves

v. Providing tr:aining to managers and supervisors on work-li[e balance.

vi. Establishing boundaries for technology use

vii. Senior leadership leacling by example and prioritizing their own work-life balance

While some jobs or industries may require employees to be on-call or available outside of normal

working hour-s dr.re to operational needs, employers generally have a legal responsibility to respect

employees' rest periods and provide reasonable rvork hottrs.

In some cases, work-life balance and the right to disconnect may be addressed through collective

bargaining agreements, industry-specific rregulations, or company policies rather than specific

national laws. Additionally, theie may be cultural and societal practices that influence work-life

balance expectations in certain countries.

Globally, the International Labour Organization (lLO) does not have a specific convention that

directly tallts about the right to disconnect. However, the ILO has issued recommendations and

guidelines related to work-life balance and flexible working arl'angements that indirectly addres.s the

ieed to disconnect fi om worlt. ILO Recommendation No. 162 on Telework (zotz) provides guidance

on promoting work-life balance and specifies that employers should respect employees' rest periods

and ensure they have the right to disconnect after work hours.

In conclusion, the State Department for Labour and Skills Development submitted that the proposed

new Sectio n 27 A should be deleted entirely, giving the following reason:

i. The Employment (Amendment) Bill, 2022 imposes practical difficulties in the

organizatiorrof labor-u. The Government of Kenya being the main employer will mos.t be

inconvenienced - Presidential directives, Emergency, critical services, Essential services,

security.

ii. The National Laborlr Board, being the apex body that advises the Cabinet Secretary on

all matters concerning employment and labour and legislation affecting employment and

labor.rr in Kenya, had not been involved in rendering its advice, prior to the consideration

of the Employment (Amendment) Bill, 2,ozz.

iii. Tripartite Partners including the most representative of employers' dealing rvith labour,

the Federation of Kenya Employers (FKE) and the most representative of trade unions

(COTU-K) had not been privy in the formulation of the Employment (Amendment)Bill,
sOZz as piovided in the Labour lnstitntions Act,2OO7 (No. t2 of ZOOI) of the laws of
Kenya.

iv. The Employment Act, 2O07 is the principal law in Kenya for employment contracts that
applies u".o.r the public and private sector and applies to domestic or household

employment and the proposed Bill overregulates relationships that are elsewhere

regr.rlated especially on the digital economy.

v. The proposed Employment (Amendment) Bill,2,ozz deviates fi'om the accepted practice

in the foimulation of Lbonr laws in Kenya, and if allowed, it may herald an economic shut
down in the country.
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N s eoes: SUBMISSIONS ON THE EMPLOYMENT
(AMENDMENT) BILL (SENATE BILL NO. r r OF aozz)
BY THE PUBLIC SERVICE COMMISSION (PSC)

M Muchiri, Chairperson accompanied by Dr. Joyce K. Nyabuti, MBS,
Ms. oan A. Otieno, MBS, Commissioner and Ms. Jacqueline Manani, Director,

before the Committee and submitted that the Bill should be rejected,
as highlighted below:

take nto account the changing work environment. The current work trends where
ured terms of the hours of work but as of output and achievement ofemployment

nt policy allowing for flexible work arrangements such as work from
addition, sourcing for online employment opportunities by the government

not progressive

that issues raised by the bill can be addressed by way of policy

tma of compensation for extra time worked have already been provided for
t Act, 2OO7, Labour Institutions ActZOOT and various employment

provide for a way in which the employee may compensate the employer
work early while also not meeting work targets.

that employment is a civil relationship and should therefore not attract

2o23: SUBMISSIONS ON THE EMPLOYMENT
(AMENDMENT) BILL (SENATE BILL NO. r t OF eoet)
BY THE LAW SOCIETY OF KENYA (I,SK)

Chief Executive Officer accompanied by Mr. Luyali Alumasa,
eared before the Committee and submitted that:

that the Bill id based into law can promote healthier work
and enhancing work-life balance. The benefits of introducing the

Balance: implementation of the right to disconnect would help
thier work-life balance, reducing stress and burnout. This, in turn, can

and job satisfaction
during working hours. Employees who have time to recharge are often

t when they are on the job.
disconnect can contribute to better mental health outcomes among

stress levels can lead to lower rates of anxiety and depression,
ilient and mentally healthier workforce.

the right to disconnect can lead to more positive employer-employee
feel their well-being is valued, they are more likely to engage

loyal to their employers.
to disconnect in Kenyan law would provide legal clarity for both

, reducing disputes and legal challenges related to excessive
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vi. Implementing the right to disconnect will align the labour laws in Kenya with International

best practi""r"u, 
"ppiLa 

in other counties such as France. Kenyl will therefore demonstrate

its commitment to^staying abreast with global labour standards and promoting employee

well-being.
vii. The proplsed amendment will align rvith several constitution requirements including Article

.11 that ieeks to protect employJes from exploitative worlt conditions and Article 't3 that

guarantees 
",n"ry 

p...on to tire iight to the highest attainable standards of health.

Further, the Larv Society of Kenya proposed that the term "emerg:i9{" be defined to prevent the

aburse of the limitation imposed or.*"r.i.ing the right and also to shield the employees who choose

not to respond on the basis that the situration lvas not an emergency.

The Bill should provide for the modalities of compensation including the a.mount of compensation

and the relief available to an employee who is not compensated. This will cure the ambig-uities

present, lvith respect to the mode-ofiompensation and the remedies available in the event of non-

compensation of an emploYee.

Committee Observations
The Committee having received submissions fi'om the stakeholders, made the following observations;

t. The Committee queried on the adequacies of the currentprovision_s of the Constitution and

Labor-rr laws to deal with labour issues. The Committee was informed that the existing

provisions are sufficient but no adequate. The Law Society of Kenya-underscored the need for

continuous legislation and review of existing laws to ensure control and adherence'

q. The employrient is a civil relationship bltween.employer_s and employees. Employees

performs *6rk or services under certainionditions in return for fair remuneration. Further,

ih. t"r.r6 of engagement are stipr-rlated in the employment contract, Collective Bargaining

Agreements and Htt.man resottrces policies and manutals'

s. The proposed amendment does not contain provisions that- provides for upwqd

communication where the communication originates fi'om the employee to managemerrt in

case of emergencies. The Bill only provides that where an employer contacts an employee

during the pe"riod when there is nJmr-rtuallyagreed out of worlt hottrs, the employee shall not

be obl'iged io respo.rd and shall have the right to disconnect; and may choose to respond, for

which the employee shall be entitled to compensation'

MIN. NO. 485 NA/LABOIJR/SOZS: ANY OTHER BUSINESS

No other business arose.

MIN. NO. +EO NA/LABOI]R/2,O2,52 ADJOURNMENT/ DATE OF NEXT MEETING

There being no other business, the meeting rvas adjourned at thirty minutes past three o'clock' The

next meeting will be

SIGNED... ?:l \t,;.\ l, I*DATE

(cHATRPERSON)
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9. Ms. Felistus Muiya Public Relations OIficer

AGENDA
1. Players
2. Preliminaries.
3. Confirmation of Minutes.
,1,. Matters Arising;
5. Pending Business;

i. The Employment (Amendment) Act, 2022 (Senate Bill No. tt of zOZz)
ii. The proposed Salaries and Remuneration Commission (Amendment) Bill ,zozs
iii. Sessional Paper No. 5 on The National Policy on Labour Migration
iv. Report on the status of Budget implementation FY 2022/23 for MDAs under the pr,rrview

of the Committee.
6. Consideration of the Employment (Amendment) Bill (Senate Bill No. I t of so2s) with;

i. Sen. Samson Cherarkey, M.P (Sponsor of the Bill)
ii. Central Organization of Trade Unions (COTU)
iii. Federation of Kenya Employers (FKE)
iv. Kenya Private Sector Alliance (KEPSA)

7. Any Other Business.
8. Adjournment.

MIN. NO.+OE NA/LABOUR/ 2,O2,SZ PRELIMINARIES

The Chairperson called the meeting to order at forty two minutes past twelve o'clock and said the
Prayer.

MIN.NO.4.69 NA/LABOUR/2,O23: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

This Agenda item was deferred.

MIN.NO.47O NA/LABOUR/2O23: MATTERS ARSISING.
There were no matters arising.

MIN.NO.+7I NA/LABOUR/2O2S: PENDING BUSINESS BEFORE THE COMMITTEE.
The following business has been committed to the Committee;

The Employment (Amendment) Senate Bill No. ll of 2022. The Bill, sponsored by Sen.
Samson Cherarhey, seeks to provide for the right to disconnect in the digital age. This Bill
seeks to address increased employee burnout. Digital connectivity has also been noted to be
slowly eroding leisure time for employees hence aflecting their work life balance. This Bill
therefore seeks to strike a balance between work and private life to allow digital technology
to have a positive effect on worlters'quality of life sr-rpported by employers. The bill was read
a first time on l?th August 2023.

Status:
The advert requesting for memoranda from the public was placed in the dailies 61 25ttt
August, 2o%.The Committee received views from stakeholders and met the sponsor of the
Bill and key stakeholders on Tuesday tTth October 2023.

2. The Proposed Salaries and Remuneration Commission (Amendment),zozs by Hon Didmus
Barasa Wekesa, MP seelts to amend the Salaries and Remuneration Commission Act to
provide that the chairperson and members other than those appointed under Article zso (2)
(d) of the Constitution, shall sel've on a part time basis for a non-renewable term of six years.
The bill also caps the meetings of the Commission at fifteen. 
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Committee lvrote to the Kenya Law Reform Commission and the Attorney General for

co nts and recommendations Committee is scheduled to meet the Sponsor of the
tive proposal and subsequen tly report to the Hon. Speaker

Paper No. 5 on the National Policy on Labour Migration. The main objective of the
N nal Policy on Labor"rr Migration is to promote inclusive and sustainable development of

ntry through safe, orderly and productive Iabour migration. The paper was laid on the
of the House on l4,th September 2O2S

Joint Committee on Labour and Diaspora Affairs and Migrant Worhers is scheduled to
uct a Joint Sitting on Thursday tgth October, zoes to establish the terms ofengagement

eration of the Sessional Paper

S

ln

rt on the status of Budget implementation FY 2022/23 for MDAs under the purview of
rttee.

commlttee met with the MDAs and independent Commissions on 9th and lOtl,August.
to schedule a meeting to consider the report.

472 NA/LqTBOUR/%o23: Consideration of the Employment (Amendment) Bill
(Senate Bill No. rt of goss) with Sen. Samson Cherarkey,
M.P (Sponsor of the Bill)

m Cherarkey, Sponsor of the Bill, appeared before the Committee and submitted as

object of the Bill is to provide for the right to disconnect in the digital age. This Bill
increased employee burnout. Digital connectivity has also been noted to be slowlv

ure time for employees hence affecting their work life balance

to
seeks to strike a balance betrveen rvork and private life to allow digital technology
effect on rvorkers' quality of life supported by employers.

the Bill seehs to improve productivity by ensuring that the right to family (Article a5)
(Article 31) is observed, improve employee -employer relationship and ensuring that the

market is in tandem with the changing global world of lvork.

highl
rvas also briefed on implementation of the right to disconnect in other jurisdictions.

ighted include;

France, where employers are legally required to negotiate agreements with unions for a
right to disconnect from technology after rvorlting hours.
Portugal,where a nerv labor-rr law imposed a duty on employers to refiain fiom
contacting employees outside regular rvorking hours.
Belgium, lvhere employers must include the right to disconnect in collective bargaining
agreements or lvork rules.

the For"rrth Schedule to the Constitution, Counties are mandated to implement
tandards and employment policy in the Counties. Since employees and the employers
different Counties, the Bill will have a huge impact on the provision of skilled labour

J

na

ln
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intheCounties.ThisisthereforeaBillthatconcernsCountiesintermsofArticle ll0(l)(a)ofthe
Constitution.

MIN. NO. +ZS NA/LABOUR/SOSS: SUBMISSIONS ON THE EMPLOYME}.IT
(AMENDMENT) BILL (SENATE BILL NO. r t OF 2ose)
BY THE FEDERATION OF KENYA EMPLOYERS
(FKE)

Ms. Jacqueline Mugo, Executive Director, Federation of Kenya Employers accompanied by
Mr. Michael Macharia, Deputy National Chairperson and Ms. Grace Kaome, Human Resource
and Administration Manager appeared before the Committee and submitted that:
The Federation does not agree with the proposed amendments for the following reasons;

The proposed amendments not only present radical changes to the Employment Act 2Oo7

but also introduce new stringent measures that rvill curtail the plerogative to manage
enterprises by the owners. This will automatically pose a challenge to Industrial Relations in
Kenya.

ii. 'fhe changes proposed in the amendment infi inges on the employer's right to manage the
enterprise on a day-today basis. Employers' administrative prerogatives should not be

curtailed by legislation.

iii. The Bill introduces changes that will make it di{ficult to persuade the informal enterprises to
join the mainstream economy for the country's general grolvth and decent work. The Decent
Work Agenda Country Programme that Kenya has adopted, if properly implemented, will
support formalization of the informal sector and hence increase the revenue collection for the
Government to meet its development priorities.

iv. The Bill fails to meet the simple threshold of the ILO conventions. If passed, the Bill will
create two centers of managerial power and ultimately disharmony and indiscipline at
workplaces. The ILO has provided instruments rvhich have been successful in managing
worlting hours.

v. The Bill is too prescriptive in suggesting that employers should be required to develop
policies to regulate phone usage by employees outside work hours. An employee has the right
to keep their phone on or offif it is a personal phone.

vi. Compensation flor overtime is already provided for in the Wages (General) Order to address
situations where employees work beyond set hours. Most Collective Bargaining Agreements
(CBAs)provide for flexibility in management and regulation of working time.

vii. The Bill will have an unintended adverse consequence on employment of youths and women
in the country. The sectors and nature of work to be highly impacted by this Bill are the low
to middle level skilled and service sector operations. These areas predominantly employ youth
and women.

viii.ln addition, the Bill fails to lecognize the changing concept of work, workspace and rvork
hours. The emerging "new normal" emphasizes more on results (output). The employer and
the employee should be allowed to agree among themselves what arrangements work best
for them.

ix. International investors only invest lvhen they are assut'ed that the environment is conducive
for them to conduct business (this would include the ease with which they can communicate
and work with local talent). MLrltinational companies today account for a sizeable proportion
ofemployers in Kenya. Such companies typically have staffthat operate in different time zones

around the world. Implementation of the proposed right to disconnect is likely to obstruct

4
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collaboration between employees located in Kenya with colleagues in different

the F tion submitted that Parliament should refrain fiom passing the Bill on the
amendments will hamper the development and opera tions of the enterprises,

market and jeopardize harmonious Industrial Relations in Kenya.

OUR/2,OCS: SUBMISSIONS ON THE EMPLOYMENT
(AMENDMENT) BrLL (SENATE BTLLNO. r t OF eoez)
BY THE CENTRAL ORGANIZATION OF TRADE
uNroNS (coTU)

tive Board Member appeared before the committee and submitted as

Unions - Kenya (COTU (K)), as the umbrella body ofworkers opposes
comprehensive analysis of the implication of the proposed amendments

Employment Act, QooT is not critical at this stage given the existing
+t (a) of the constitution on fair remuneration and reasonable working

amendments should adhere to the International Labour Organization
87 on occupational safety and health for workers.

of the tripartite National Labour Board as established in the Labour
entails legislation on labour and employment to be undertaken in a tripartite

the National Labour Board to initiate amendments especially on the
advising the Cabinet Secretary to enhance fair labour practices to regulate

digital work and working from home arrangements.

OUR/g,OES: SUBMISSIONS ON THE EMPLOYMENT
(AMENDMENT) BILL (SENATE BrLL NO. r t OF eose)
BY THE KENYA PRIVATE SECTOR ALLIANCE
(KEPSA)

Advisor appeared before the committee and submitted as follows;

Alliance (KEPSA) recognized the Bill's objective to give employees the
th the rise of technology, employees are increasingly connected to their work
working hours. This blurs the line between work and personal time and can

ed productivity.

ensure that employees have the right to personal time and privacy, which
well-being. It will also ensure that employers have clear guidelines on

employees outside of their normal working hours and helps to promote a

the need to respect employees 'personal time and privacy, the KEPSA
ed changes would a have significant negative impact on the private sector,

medium-sized enterprises (SMEs).

Private Sector Alliance submitted that section 27 A (2) be amended to provide
issues of difference in time zones, emergency, time-bound tasks beyond the

The justification is that the regulations can expound on
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the contents of the policy for uniformity and clarity of scope. This can then be reviewed fi'om time to
trme

The Labour Relations Act, 2oo7 should also amended by expanding of the list of essential services.
'fhe justification is that section 81 of the Labor-rr Relations Act,2OO7 is limited to a few sectors
considered as essential services.

On compensation for working outside of rvork hours, the Bill should be amended to include other
ways ofcompensation such as off-hours. Of note is that there are already set modes of compensation
for lvork done outside of designated work hor-rrs such as payment for overtime. The Bill needs to
provide for what constitutes fair compensation.

On the scope of the Bill, the amendment should apply to all employers and not just those lvith more
than ten employees.

KFIPSA also called for an amendment that any dismissal arising out of the right to disconnect shall
be deemed to be unfair dismissal as per section 4.5 and +6 of the Employment Act, 2o12. This would
act as a deterrent to employers from reprimanding and or sr-rbjecting employees to disciplinary action
if they disregard rvork-related communication during out of work hours.

KEPSA called for punitive actions against an employee u,here they fail to respond during out of rvork
hours where an "emergency occurs". An exemption is created for emergencies, and clear provisions
on what happens to employees who refuse or neglects to respond to employers during such situations.

An amendment is reqr-rired to cover current and emerging sectors. The justification is that may be

worth considering if other industries or job types should also be exempted, such as those that require
24-hour coverage or emergency response. The right to disconnect will be difficult to implement
across all sectors of the economy.

The institution proposed that the Bill is amended to reduce the fine to a maximum of KES loo,ooo
and the imprisonment to a term not exceeding six months. A further, there is need for clarity on who
will be liable to pay the fine and go to prison. The justification is that the proposed fine and
imprisonment is too punitive and may be detrimental to businesses and employers trying to grow
their business, or discourage the employment of persons outside of essential services for fear of
contravening the right to disconnect. This rvill work against job creation targets and economic
growth. Further, the Bill is unclear who will specifically be held culpable.

Committee Observations

Having received the stakeholders' submissions, the Committee made the following observations;

The stalteholders highlighted concern that the offence created to ensure compliance with this
amendment is punitive and that it is unclear against whom it may be enforced against. An
organization or corporation is a legal person and is in the same position in relation to criminal
responsibility and liability as a natural person.

The right to disconnect may be provided for through policy and included in the employee contract
of engagement and in collective bargaining agreements. In addition, there exist guidelines on
overtime compensation. However, the Constitution under Article g4.provides for the power of
Parliament to make provisions having the force of law in Kenya.

The right to disconnect is more easily implemented and effective within a traditional workday
period that imposes rigid working hours. But increasingly due to changing world of work,
employees desire flexible work arrangement to ensure work-life balance.
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more research and study on the implementation of the right to disconnect in
The structure of labour markets varies from one County to the other.

UR/SOL,SZ ANY OTHER BUSINESS

UR/EOSS: ADJOURNMENT/ DATE OF NEXT MEETING
the meeting was adjourned at eight minutes past two o'clock. The
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Hon. Lomwa Joseph Samal, M.P.
Hon. Omrvera George Aladwa, M.P.
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Hon. Barasa Patrick Simiyu, M.P.
Hon. Kihungi Peter Irungu, M.P.
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SECRETARIATCO
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Samuel Wanjiru
Fredrick Muthengi
Angela Musau
Timothy Chiko
Wambui Nyachae
Rehema Koech
Rinha Sainey
ZainabLr Wario
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Clerk Assistant III
Deputy Director PBO
kgal Counsel II
Research Ofiicer III
Research Officer III
Audio Officer III
Medial Relations Oflicer
Serjeant at Arms
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2.

3.

4.

5.

les.

tion of Minutes
Mat Arising;

Business;
The Employment (Amendment) Act, 2OZZ (Senate Bill No. 1 I of zOzz)
The proposed Salaries and Remuneration Commission (Amendment) Bill ,zozs
Sessional Paper No. 5 on The National Policy on Labour Migration
Report on the status of Budget implementation FY 2022/2s for MDAs under the purview
of the Committee.

and consideration of submissions on the Employment (Amendment) Bill (Senate
of 2022) by Sen. Samson Cherarkey.

Business.
t.
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MIN. NO.+OT NA/LABOUR/ SOCSZ PRELIMINARIES

'fhe Chairpel'son called the meeting to order at forty nine minutes past ten o'clock. This was followed
by the l'rayer by The Hon. Sankaire Leah Sopiato, M.P.

MIN.NO.4,62 NA/LABOUR/2O29: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

This Agenda item was deferred.

MIN.NO.+63 NA/LABOUR/ 2023: MATTERS ARSISING.
There rvere no matters arising.

MIN.NO.+64. NA/LABOUR/2O23: PENDING BUSINESS BEFORE THE COMMITTEE.
The following br-rsiness has been committed to the committee;

l. The Employment (Amendment) Senate Bill No. ll of 2022.The Bill, sponsored by Sen.
Samson Cherarkey, seeks to provide for the right to disconnect in the digital age. This Bill
seelts to address increased employee burnout. Digital connectivity has also been noted to be

slowly eroding leisure time for employees hence affecting their work life balance. This Bill
thelefole seeks to strike a balance betrveen work and private life to allow digital technology
to have a positive effect on workers'quality of life supported by employers. The bill was read
a first time on lTth August 2023.

Status:
The advert requesting for memoranda from the public lvas placed in the dailies sn 25th August
,2023. The Committee has also rvritten to key stakeholders requesting for submission of
views.

2. The Proposed Salaries and Remuneration Commission (Amendment),zozs by Hon Didmus
Barasa Weltesa, MP seeks to amend the Salaries and Remuneration Commission Act to
provide that the chairperson and members other than those appointed under Article 2SO (2)
(d) of the Constitution, shall sel've on a part time basis for a non-renewable term of six years.
The bill also caps the meetings of the Commission at fifteen.

Status
The Committee wrote to the Kenya Law Reform Commission and the Attorney General for
comments and recommendations.

3. Sessional Paper No. 5 on The National Policy on Laboul Migration. The main objective of
the National Policy on Labour Migration is to promote inclusive and sustainable development
of the country through safe, orderly and productive labor"rr migration. The papel was laid on
the table of the House on l4.th September 2023.

Status:
The Committee is scheduled to meet with the Cabinet Secretary, Ministry of Labour and
Social Protection on Tuesday 26th September 2023 to deliberate on the same and report back
to the House.

4. Report on the status of Blrdget implementation FY 2022/23 for MDAs under the purview of
the Committee.

Status:
The committee met with the MDAs and independent Commissions on 9th and lotl August.
Committee to schedule a meeting to consider the report.
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MI NO NA/LABOUR/2,O2,5: BRIEFING AND
SUBMISSIONS ON

CONSIDERATION OF
THE EMPLOYMENT

(AMENDMENT) BILL (SENATE BILL NO. r r oF aoaz)
BY SEN. SAMSON CHERARKEY

JVIttsaLt, Legal Counsel, briefed the Committee on the Employment (Amendment) Bill
No. I I of 2022) by Sen. Samson Cherarkey and submissions fi'om the staheholders on

Bill has two clauses

Ms

the s
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The
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justi

The
that
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I provides for the short title of the Bill.

provides for amendment by inseltion of a nerv section ZTAto provide for the right by
to disconnect and for a policy on the same.

t

and

The lvas thereaftel briefed on the written stakeholder submissions as follows

Submissions by the Kenya Association of Manufacturers (KAM )
The tion recommended the enactment of the Bill r,vith amendments to provide, THAT;

The
ln

life;
to property; and
nt interfelence any disruption of ordinary activities, inclusive of but not restricted to
encompassing-

th;
urity;

s-related critical situations as defined in the organization's policies and
emergencies

The is that the Bill has introduced the term'emergency'as one of the justifications for
nnect, therefore shoLtld be a definition for general guidance and avoid any ambiguity

define the term "emergency" to mean a circumstance mandating expeditious attention
tervention, characterized by one ol' more of the follolving

al

otrtline the extent of the compensation where an employee chooses
hours". This provision sholrld be as per the employer's compensa

to connect during
tion policies and

I
2

3

4.

the
ln

dele

tsco

es. The justification is that there is a need to include additional information
t of the compensation to avoid ambiguity in the provisions.

Submissions by the Kenya Law Reform Commission (KLRc)
recommended the enactment of the Bill with an amendment to insert a sub-clause

ative power to the relevant Cabinet Secretary to make regulations which will provide
pects such as "nature of compensation", "emergency", and "out of work hours". The
is that this rvould ensul'e clarity on aspects such as the "nature of compensation",
, and "or-rt of worlt hours".

Submissions by the Law Society of Kenya
ty of Kenya recommended the enactment of this Bill rvith an amendment to propose

te "emergency" be defined in section 27A (s). The justification is to prevent the abr-rse of
ta n imposed on exercising the right and also to shield the employees who choose not to
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on basis that the situation is not an emergency



Further the Bill should provide for the modalities of compensation including th. ,-ount oi
compensation and the relief available to an employee lvho is not compensated. The Justification is to
cure the ambiguities present, with respect to the mode of compensation and the remedies available in
the event of non-compensation of an employee.

d. Submissions by the Ministry of Labour and Social Protection - State
Department for Labour and Skills Development

The Ministry of Labour and Social Protection submitted that Sectio n 27 A (2) should be amended to
provide for the rules guiding circumstances under rvhich an employer may contract an employee
duringout of rvorlt hours, Llse of electronic devices to send or receive information messages or any
digital related communication during out of work hours and circumstances under rvhich the right to
disconnect may be waived stipulated in the employment contract or collective bargaining agreement.
The rvord "section" in section 27A (4) be deleted and substituted with the word "subsection". The
justification is to prevent confusion section lO of the Employment Act.

The Bill should be amended to include a definition of "emergency" in section 27A(s).The justification
is to ensure that the word "emergency" is clear and concise to prevent misinterpretation.

The Bill be amended by inserting "2oo7" after Labor-rr Relations Act. The jr-rstification is to ensLlre
correct quoting of the Labour Relations Act,2OO7.

Section 27 A (9) is amended by deleting the word "person", and inserting the wolks "Employer or his
agent", and by deleting the rvords "Five hundred thousand shillings" and substituting rvith the words
"One Hundred Thousand Shillings" deleting "One Year" and substituting with "6 months". The
justification is that the amount and sentence is pLrnitive and should be reduced to align with the
Employment Act, 2OO7.

The Bill be amended by inserting "employment policy or CBA" after contract of employment in
section 27A (loa). The justification is to ensure that the term out of worlt hours covers all category
of employees.

Section 27A (lo)(b) be amended by inserting "employment contract and Collective Bargaining
Agreement" aftel employment policy. The justification is to ensure that the right to disconnect covel's
all categories of workers.

Further, section 27 A (t) be amended by inserting 27A (to)(c) sub-paragraph (c) to include a
definition of the word "emergency". The justification is to provide clarity in the meaning of the rvord
"emergency" as used in this section and prevent ambiguity and aburse of the term by employers.

e. Submissions by the Council of Governors
The Council of Governors recommended the enactment of the amendment and noted the Bill;

i. Seeks to expand the protection of employee fi'om burnout as espoused in section to (2) (S) of
the Employment Act;

ii. Requires an institution with more than ten (to) employees to develop a policy to actualize the
provisions, rvithin their context; and

iii. Does not apply to the provisions of essential services specified under section s t of the Labour
Relations Act.

f. Submissions by the Federation of Kenya Employers (FKE)
The Federation of Kenya Employers submitted that it does not support the enactment of the
amendment.

The Federation of Kenya Employers submitted, that section 27A (2) be amended to provide for a
period of six (0) months for putting in place of apolicy to guide on the right to disconnect after the
commencement date. The justification is that the six (6) months period will allolv organizations to
develop and engage internally on the policy formulation and socializing the same with employees.

4
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wor
s also that the compensation is strictly for responding to communication outside

The j is that it is not clear how the compensation will be calculated
employees are not compensated for working overtime as it is considered

ua y covers for the extra hours ofwork.

2OO7 should be amended to include a provision to include the provlslon
(e) and 3). The justification is that this will enable al ignment between trade unions

of the expectations of the Bill where applicable.

of
and

27
and In addition, there is a need for a further clarification for section 27(A)(z), on

wl

Sec

ls

to
ol'

the ofco ation. The justification is that the section lacks clarity and is problematic
tha established arrangements that allow employees to take alternative rest hours

incurred.

to include the terms and conditions that support out of work hourrs

to provide a clear definition of the word "emergency". The j ustification
tly worded is restrictive as there may be emergencies that do not fall

oyee's

6) be

but which an employer may require all employees to deal with.

to include exceptions/circumstances where an employee can be
out work hours. Such as where an employee has not compl eted set tasks for the

that the amendment would give employees a blanket immunity even where
for contacting them after hours.

clarification for section zt(A)(z), on the form or value of compensation.
ts the section Iacks clarity and is problematic to employers that have established

ls
t and t criminal elements should not be introduced to it.

lo) be to provide for situations where employees work across time zones or
king ur arrangements. The justification is that there is need to accommodate

the s of work cannot be limited to prescribed work hours.

Su by the Public Service Commission (PSC)
that the Bill be rejected in its entirety. It reasons are listed as

not into account the changing work environment;
trends where work is not measured in terms of the hours of work but as of

and nt of employment target deliverables;
isting policy allowing for flexible work arrangements such as work from

this
to source for online employment opportunities by the government lvill

raised the by way ofpolicy
of tion for extra time worked have already been provided for both in the

ymen Act and police.
t does not provide for way which the employee may compensate the employer

leaves work early while also not meeting work targets.

for

on as

s

that employees to take alternative rest hours or time for any overtime incurred.

a) be to include banking services as essential services. The justification is
hould be included as essential services due to its integral role in the economy.

s)be to or deleted as it seeks to criminalize employer-employee relationships.
the proposed section should be under section rt9 and so of [hehat

t

emplo
the
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h. Submissions by Kenya Private Sector Alliance (KEPSA)
The Kenya Private Sector Alliance submitted that section 27 A (2) be amended to provide a detailed
guideline on issues of difference in time zones, emel'gency, time-bound tasks beyond the control of
the employer and client demands. The justification is that the regLrlations can expor-rnd on the
contents of the policy for r-rniformity and clarity of scope. This can then be reviewed from time to
time.

TIre Labour Relations Act, 2oo7 be amended by expanding of the list of essential services. The
justification is that Section 81of the Labour Relations Act is limited to a few sectors considered in
essential services.

On compensation for working oLrtside of rvork hours, the Bill should be amended to include other
u,ays of compensation such as off-hours. Further, there are already set modes of compensation for
work done outside of designated work hours such as payment for overtime. The Bill needs to provide
for rvhat constitutes fair compensation.

On the scope of the Bill, the amendment should apply to all employers and not just those with more
than ten employees.

Surb- section (6) be amended by inserting the following "any dismissal arising or.rt of this shall be

deemed to be r-rnfair dismissal as per section 4.5 and 46 of the Employment Act, 2012." The
justification is that this would act as a deterrent to employers fi'om reprimanding and or subjecting
employees to disciplinary action if they disregard rvork-related communication during out of rvork
hours.

Sub-section (z) be amended by adding a section that provides for pnnitive actions against an employee
rvhere they fail to respond dLrring out of work hours where an "emergency occurs". The justification
is that with an exemption created for emergencies, there ought to be clear provisions on rvhat happens

to employees rvho refuse or neglects to respond to employers during such situations.

Section 8 t of the Labour Relations Act,2oo7 be amended through the provision of sub-section (a) to
cover current and emerging sectors. The jurstification is that may be rvorth considering if other
industries or job types should also be exempted, such as those that reqr.rire Z4,hour covel'age or
emergency response. The right to disconnect rvill be difficult to implement across all sectors of the
economy.

'fhe Bill amended to provide for a fine to a maximum of KES loo,ooo and the imprisonment to a
term not exceeding six months. Further, an amendment to sub-section (s) to clarify who will be liable
to pay the fine and go to prison. The justification is that the proposed fine and imprisonment is too
pr-rnitive and may be detrimental to businesses and employers just trying to grow their business, or
discourage the employment of persons outside ofessential services for fear of contravening the right
to disconnect. This will work against job creation targets and economic growth. Further, the Bill is

unclear who will specifically be held culpable.

Committee Observations
The Committee made the following observations;

l. The lack of clear parametels of application of the right to disconnect makes it difficult to enforce
this right. It is therefore important to define various parameters, such as defining the term
"emergency", "compensation" to create a means to easily enforce this right as it is backed by the
right to fair laboul practice under Article +t, which includes working within defined working
hours and the right to privacy under Article 9l as is enshrined in the Constiturtion of Kenya,
2010.

2. There is a need of enactment of an amendment to insert a surb-clause delegating legislative power
to the relevant Cabinet Secretary to make regurlations which will provide clarity on aspects such

6
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n of compensation", "emergency", "out of work hours" as provided for under
Labour Lalv and to accommodate changing trends in the work place such as flexi-

hours of contracts that lequire employees to work with people in different time zones
uld then provide a guideline to govern policies to be enacted by employers.

amendment rvill protect the right of employees as enshrined rrnder article 4.1 on
to fair labolrr practice by ensLrring an employer pays their employee eq ual remuneration
of equal value as per section s(5) of the Employment Act (No. t t of eooz). Article 4.3

s that all citizens have a right to the highest attainable standards of health and with
ted effects of lack of rest during non-work time such as stress, fatigue and burnout,

rvith an employee's health and well-being this amendment rvor-rld enhance the
on of this right.

to redraft and insert "2oo7" aflter Labour Relations Act, to ensure con-ect quoting of
ur Relations Act, 2OO7 in section 27 A (B). Further , the rvord "section" in section 97 A (4.)

and substituted rvith the word "subsection". So
yment Act,2OO7 (Rev. 2Ot2).

as to prevent confusion section lO of

Iteholders highlight concern that the offence created to ensure compliance rvith this
t is punitive and that it is unclear against whom it may be enforced against. An

ol'corporation is a legal person and is in the same position in relation to criminal
bili ty and liability as a natural person

I need for transitional clause of six (o) months to allorv organizations to develop, engage
y on the policy formulation and socializing the same with employees.

to disconnect may be provided for thlough policy, holvever, the Constitution under
9r1, provides for the power of Parliament to make provisions having the force of law in
and therefore the enactment of a law on the right to disconnect is rightly before

t.

9iA (7)(a) provides that where an employer contacts an employee during the period

3

4,

b.

6

7

8

is no mutua-lly agreed out of work hours, the employee shall not be obliged to
and shall have the right to disconnect. The Committee noted that this may be

to the employer when faced with an emergency situation that needs urgent attention
since the employee did not answel' the communication to be informed of the

and ascertain if it's an emergency or not

The ttee resolved to invite the key stakeholders fol detailed oral submission of viervs and

M .rN 466 NA/LABOUR/2O29: ANY OTHER BUSINESS
No s al'ose.

N 467 NA/LABOUR/2O23: ADJOURNMENT/ DATE OF NEXT MEETING
no other bursiness, meeting was adjor-rrned at eight minutes past two o'clock. The
rvill be

a:r/r:l )oaDATE
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STATEMENT OF THE OBJECTS AND REASONS

FOR THE EMPLOYMENT (AMENDMENT) BILL.eozz.
The Employment Act 2oo7 defines the fundamental rights of employees and employers
and the proposal to have the right to disconnect is rightly placed and timely.

The need to protect workers in the digital age is important given that the work
environment has dramatically changed precipitated by the advancement, the use of
technology and Covid 19. This law did not anticipate the current changes and the future
of work thus the proposal is welcome.

The importance of having a "right to disconnect" law lies in its potential to address
several crucial aspects of modern work environments:

1' Work-Life Balance- It helps employees maintain a healthy balance between their
work and personal lives. Constant connectivity can lead to burnout and stress,
impacting both mental and physical well-being.

2. Mental Health-This law can contribute to improved mental health by reducing
the pressure to be constantly available. Employees can disconnect and recharge,
reducing the risk of anxiety and depression.

3. Productivity- Paradoxically, overworking and constant connectivity can reduce
productivity over the long term. Allowing employees to disconnect can lead to
more focused and effective work during their designated work hours.

4. Creativity and Innovation-Unplugging from work can stimulate creativity and
innovation. Taking time away from work-related tasks can lead to fresh
perspectives and ideas.

5. Employee Retention- Companies that prioritize work-life balance through right-
to-disconnect policies often have higher employee retention rates. Satisfied
employees are more likely to stay with their employers.

6. Legal and Ethical Considerations-In some regions, there are legal and ethical
considerations related to overtime and employee rights. Implementing right-to-
disconnect policies can help organizations stay compliant with labour laws and
demonstrate their commitment to ethical employment practices.

7. Diversity and Inclusion- This proposed law can benefit a diverse workforce by
accommodating varying needs and responsibilities outside of work.

B. Company Culture-Promoting a healthy work-life balance can shape a positive
company culture that values the well-being of its employees.

In summary, Laws on "Right to Disconnect" are important for fostering a more
balanced, healthy, and productive work environment, benefiting both employees
and employers in the long run.
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(AMMENDMENT) BILL .zozz

1.

THE

BILL

CI-AUSE PROPOSED
AMENDMENT

JUSTIFICATION

z) An employer shall
purpose of subsection one

a) Put in place a policy
regarding the;

i. Circumstances
under which an
employer may
contract an employee
during out of work
hours:

ii. Use of electronic
devices to send or
receive information
messages or any
digital related
communication
during out of work
hours;and

iii. Circumstances
under which the
right to
disconnect may
be waived

(b)Specify the
nature of
compensation for
employee who
work out of work
hours

Delete
Subsection z
entirely.

Insert
Subsection za to
read "An employer
shall for the
purpose of
subsection
r. Put in the
employment
contract or
collective
bargaining
agreement rules
regarding the;

Circumstances
under which an
employer may
contract an
employee during
out ofwork hours:

Use of electronic
devices to send or
receive
information
messages or any
digital related
communication
during out of work
hours;and

Circumstances
under which the
right to disconnect
maybe waived.

a

a

l.

that this
subsection section
covers all category
ofworkers .

to ensure

2



. Insert "Specify
the nature of
compensation for
employees who
work during out of
work hours as
point "iv"

o Insert "Specify
the mode of
compensation" as
point "v"

Insert z7A(zb)to
read "When an
employer has
employed more
than ro employees,
such employer shall
formulate a policy
regarding the;

i. Circumstances
under which an
employer may
contract an
employee during
out of work
hours:

Use of electronic
devices to send
or receive
information
messages or any
digital related
communication

iii. Circumstances
under which the
right to
disconnect may
be waived

Insert "Specifu the
nature of
compensation for
employees who work
during out of work
hours as point "iv"

Insert "Speciff the
mode of
compensation" as point
"vt'

ll

a

3
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2. zzA(zb) Specify the nature of
compensation for employees
who work during out of
work hours

Delete z7A(zb) This will be
captured in the
recommendation
of inserting this in
zZA(zaXiv),and
zzA(zb)iv)

J 27AG) Where an employer has
employed more than to
employees,such employer
shall,in formulating a policy
under subsection(z) consult
the respective employees,or
where applicable trade
union

Delete entirely We recommend
that this be
captured in the
recommended
amendment in
regard to inserting
a new zZA(zb)

27A(4) The right to disconnect shall
be subject to the terms and
conditions specified under
section ro.

a Delete
"Section"

a Insert
"Subsection"

This is to prevent
confusion with
Section ro of the
EmploymentAct
2007

5 zzA(s) The right to disconnect shall
be limited only to the extent
necessary to address an
emergency arising out of the
work falling within the
responsibility of the
employee

Define "Emergency "in
the terms and
conditions

This is to ensure
that the word
emergency is clear
and concise to
prevent
misinterpretation.

zzA(8) The provisions of this
section shall not apply to the
provision ofessential
services specified under
Section 8r of the Labor
Relations Act.

Insert "2oo7" after
Labour Relations Act.

This is to rightfully
title the Labour
Relations Act2ooT

27A(9) A person who contravenes
this section commits an
offence and is liable ,on
conviction,to a fine not
exceeding five hundred
thousand shillings or to
imprisonment for a term
not exceeding one year or
both

a Delete
"person",Insert
"Employer or
his agent"

a Delete "Five
hundred
thousand
shillings"
,fnsert "One
Hundred
Thousand
Shillings"

Delete "One
year" ,Insert "6

a

The amount and
sentence is
punitive and
should be reduced
to align with The
EmploymentAct
2007

4.

6.
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8. zZA(toa))

hours other than the hours
ofwork agreed upon
between an employer and
an employee in the contract
of employment

Out of work means Insert "employment
policy or CBA " after
contract of
employment.

to

covers all
of

that the
of work

9 zzA(ro(b))
an employees entitlement
not to be contacted by the
employer during out of work
hours as per the employers
policy

to means Insert "employment
contract and
Collective Bargaining
Agreement" after
employment policy

all
workers.

disconnect

is to
that the

10. c Not available Insert
"Emergency
"under this
subsection

Define the
meaning of the
word
"EMERGENCT

a

a

should be
defined to
clarity on
means.
Thiswill
ambiguity
abuse of
from the

!
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al {20) 272eBOO Sociol Security House,
Bishop Rood
P.O. Box 40326-001 00
Nairobi, KENYA

4 l2O) 2726222

NO. 11 OF 2022) TO THE DEPARTMENTAL COMMTTTEE ON LABOUR
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Bill (Senate Bills No. 1l of 2022), sponsored by Sen.

is a Bill which seeks to provide for the right of employees to

employers in the digital age, digital connectivity having been noted

leisure time for employees hence affecting their work life balance.

ttee on Labour, established pursuant to Standing Order 216 of

ly Standing Orders, has sought the State Department's views in

captioned Bill. The following is our considered submissions in

itemized hereunder:-

the right to disconnect in the digital age refers to the right of

free from work-related communications and activities outside of

hours. While there is no specific legislation on the right to

our provisions in the labor laws that regulate working hours

1

)

(a

same,

(
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and rest periods providing a level of protection for employees' work-life balance

and work-related communications outside of working hours, are not widely

acknowledged or codified. These laws aim to ensure reasonable working hours and

protect employees'well-being, without explicitly addressing the right to disconnect

in the digital age.

Z. There may be variations in the enforcement and adoption of work-life balance

measures across countries and industries. However, some organizations in Kenya

have implemented policies or guidelines to promote work-life balance and limit

after-work communications to respect employees' personal time.

3. Employees in Kenya have certain rights regarding work-life balance, which are

protected under labor laws, particularly the Employment Act of 2007. Here are

some key rights related to work-life balance for employees in Kenya:

(a) Working hours: Employees have the right to reasonable working hours,

generally limited to 52 hours per week or t hours per day, excluding

overtime

(b) Overtime compensation: Employees who work beyond normal working

hours are entitled to overtime pay, which is usually at a higher rate than

regular pay.

(c) Rest periods: Employees are entitled to rest breaks during their working

hours, including a minimum of one day of rest per week. This is typically

the weekly rest day, which is usually on a Sunday, unless otherwise

agreed.

(d) Annual leave: Employees have the right to annual leave, which is

typically 21 working days per year. This allows employees to take paid

time offfor leisure, rest, and personal activities.

2
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if

)Pu holidays: Employees have the right to take leave on public

and may be entitled to additional pay or compensatory time off

d to work on a public holiday.

who fail to ensure work-life balance for their employees face

(a)

(b)

(d)

ln

cons uences under labor laws. These consequences can include:

action: Employees who believe their rights regarding work-life

bal have been violated can file complaints with relevant labor

or take legal action against their employers. This may result

ln stigations, penalties, or compensation for the affected employees.

s and penalties: Employers found to have violated labor laws related

-life balance may be subject to fines and penalties imposed by

authorities.

(c) to reputation: Employers who fail to prioritize work-life

e may face reputational damage and negative publicity. This can

their ability to attract and retain talent, as well as their

ps with clients, customers, and the public

to

I

employee morale and productivity: A lack of work-life

can lead to decreased employee morale, job satisfaction, and

This can have a negative impact on the overall

and success of the organization.

for employers to prioritize and comply with labor laws regarding

ance to create a healthy and productive work environment while

3

and reputational risks.



6. It is imperative to underscore that employers in Kenya may as a matter of practice,

adopt various strategies to promote work-life balance among their employees.

Some effective strategies include:

(a) Flexible work alrangements: Offer flexible work options such as remote

work, flextime, compressed workweeks, or part-time schedules. This

provides employees with more control over their work hours and allows

them to better balance their professional and personal commitments.

(b) Clear communication and expectations: Set clear expectations regarding

working hours, after-hours communication, response times, and the

importance of disconnecting from work. Encourage open communication

between managers and employees to address any challenges or concerns.

(c) Support for well-being: Implement wellness programs that focus on

physical and mental health, such as fitness activities, stress management

workshops, or counseling services. Promote a healthy work environment

that prioritizes employee well-being.

(d) Encourage time off: Encourage employees to take their entitled annual

leave and provide support for employees to plan and utilize their time off

effectively. Discourage a culture of presentism and promote the importance

of rest and rejuvenation.

(e) Train managers and supervisors: Provide training to managers and

supervisors on work-life balance, effective workload management, and

maintaining a healthy work environment. Equip them with the skills to

support their teams in achieving work-life balance'

(0 Establish boundaries for technology use: Encourage employees to

disconnect from work-related technology during non-working hours by

4
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lmp policies that define acceptable communication practices

outside working hours.

example: Senior leadership should lead by example and prioritizeLead

their

It's

work-life balance. This sends a powerful message to the rest of

the tion and encourages a culture that values work-life balance

employers to assess the specific needs and preferences of their

tailor strategies accordingly. Regular feedback, evaluation, and

work-life balance initiatives are also essential to ensure their

can play a role in employers'efforts to promote work-life balance

are a few cultural factors that may impact these efforts:

Strong k ethic: Kenyan culture often emphasizes hard work, dedication,

and to one's job. This can sometimes lead to a work culture

where long hours and high workloads are perceived as indicative of

and professionalism

Fami and community values: Family and community ties are important in

culture. Employees may have strong obligations and

ities within their families and communities, which can affect

their liry to achieve work-life balance.

) for authority: Kenyan culture generally places a high value on

authority figures, including employers. This can make it more

for employees to advocate for their work-life balance needs or

set with their superiors.

life integration: In some cases, work and personal life are more

in Kenyan culture, with individuals often accommodating work

5
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tasks or obligations outside of regular working hours. This can present

challenges in creating clear boundaries and promoting work-life balance.

9. Employers need to be mindful of these cultural factors when implementing work-

life balance initiatives. Sensitivity to cultural norrns, effective communication, and

proactive engagement with employees can help employers navigate these factors

and create a work environment that respects work-life balance while still honoring

cultural values.

10. Employers in Kenya may face various challenges in promoting work-life balance.

Some specific challenges include:

(a) Cultural norms: As mentioned earlier, cultural values such as a strong work

ethic and work-life integration can pose challenges in promoting work-life

balance. Addressing these norms and striking a balance between cultural

expectations and employees'well-being can be a challenge for employers.

(b) Lack of awareness: Many employers may not be fully aware of the

importance of work-life balance or the specific strategies they can

implement to support it. Lack of awareness can hinder the adoption of

effective policies or initiatives.

(c) Limited resources: Some employers, particularly smaller businesses, flaY

face resource constraints, making it challenging to implement

comprehensive work-life balance programs or provide alternative work

arangements such as remote work.

(d) Resistance to change: The introduction of work-life balance initiatives may

face resistance from both management and employees who are accustomed

to traditional work practices. Overcoming resistance and fostering a cultural

shift that values work-life balance can be an ongoing challenge.

6
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management: Ensuring reasonable workloads and preventing

overtime can be challenging, especially in industries with high

or under-staffing. Adequate staffing and workload management

are essential to support work-life balance.

challenges requires commitment from employers, a supportive

continuous efforts to educate, engage, and communicate with

the importance of work-life balance. Collaboration with industry

eking expert guidance, and sharing best practices can help

te these challenges effectively

sp examples may vary, here are a few examples of successful work-life

ves that have been implemented by some employers in Kenya:

work arrangements: Some employers have implemented flexible

work arrangements, such as remote work or flexible hours, allowing

emp to have more control over their work schedules and

date personal needs.

wellness programs: Employers have introduced wellness

that prioritize physical and mental health. These programs may

activities like fitness classes, wellness workshops, stress

sessions, and counseling services

c) leave utilization campaigns: Employers may conduct campaigns or

incentives to encourage employees to take their entitled annual

lea This can help employees disconnect from work and recharge

logy guidelines: Employers establish guidelines regarding after-

communication to ensure employees have designated periods of

personal time. These guidelines may include expectations for

7
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response times and encourage employees to disconnect from work-related

technology.

(e) Manager training and support: Employers provide training and support for

managers and supervisors to ensure they effectively manage work-life

balance within their teams. This includes promoting healthy workload

management and encouraging open communication with employees.

(f) Employee support systems: Some employers offer access to employee

assistance programs (EAPs) or counseling services to support employees

with work-related stress, personal challenges, or mental health concerns.

(g) Work-life balance awareness campaigns: Employers may conduct

awareness campaigns focused on work-life balance themes, organizing

events, workshops, or seminars to educate employees on the importance of

work-life balance and provide strategies for achieving it.

13.These examples highlight the proactive approach some employers in Kenya have

taken to promote work-life balance. Implementing initiatives that align with

organizational values, regularly evaluating their effectiveness, and maintaining

open channels of communication with employees are key factors for success.

14.Employers in Kenya can assess the effectiveness of their work-life balance

initiatives through various means. Here are some ways to evaluate the impact of

these initiatives:

(a) Employee feedback and surveys: Implement regular employee surveys

or feedback mechanisms to gauge employee satisfaction, perceptions,

and experiences related to work-life balance. This can provide insights

into how employees perceive the effectiveness of the initiatives and

identiff areas for improvement.

8
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)A and turnover rates: Track employee absence rates and turnover

over time. A decrease in absenteeism or turnover can indicate

work-life balance and job satisfaction.

(c) vity and performance metrics: Monitor productivity and

metrics before and after implementing work-life balance

Assess changes in individual and team performance

such as output, quality, and meeting deadlines, to determine

if -life balance initiatives have had a positive impact.

(d) uti of support programs: Assess the utilization rate of support

such as employee assistance programs (EAPs) or counseling

s. Higher utilization can indicate that employees are seeking

and taking advantage of resources available to them.

(e) ployee retention and engagement: Measure employee retention rates

levels of engagement. High retention and engaged employees can

be tors of a positive work-life balance environment.

(0 assessment: Evaluate the effectiveness of managers in

work-life balance within their teams. Consider conducting

ssments or collecting feedback from employees regarding their

' support and implementation of work-life balance initiatives.

(e) -benefit analysis: Conduct a cost-benefit analysis to evaluate the

on investment of work-life balance initiatives. Assess the

ial impact of improvements in employee satisfaction,

, and retention compared to the costs of implementing and

taining the initiatives

and monitoring of work-life balance initiatives are crucial to

of success and areas needing improvement. This assessment process

9



should involve gathering feedback from employees and key stakeholders, analyzing

relevant metrics, and using the data collected to inform future decision-making and

adjustments to the initiatives.

16. While specific examples may vary, here are a few examples of successful work-life

balance initiatives that could have a positive impact on employee satisfaction in

Kenya:

(a) Flexible work schedules: An employer implements flexible work

schedules, allowing employees to choose their start and end times or to

work from home on certain days. This initiative provides employees with

greater control over their work hours and enables them to accommodate

personal commitments. As a result, employees experience improved

work-life balance, leading to higher job satisfaction and overall well-

being.

(b) Generous parental leave policies: An employer introduces enhanced

parental leave policies, offering extended leave periods and providing

support in the transition back to work. This initiative recognizes the

importance of family life and promotes a healthier work-life balance for

employees with young children. Employees feel supported, leading to

increased job satisfaction and loyalty.

(c) Wellness programs: An employer implements wellness programs that

include fitness activities, stress management workshops, and mental

health resources. These initiatives promote employee well-being and

provide opportunities for self-care during work hours. Employees feel

supported in their physical and mental health, leading to improved job

satisfaction and productivity.

(d) Clear communication and boundary-setting: An employer establishes

guidelines for after-hours communication, such as encouraging

10



(e)

ves

s provide employees with flexibility in managing their work and

commitments. Employees experience improved work-life

leading to higher job satisfaction and increased motivation.

of above examples, the successful implementation of work-life balance

to positive impacts on employee satisfaction. Employees feel

emp es to disconnect from work-related technology or setting

for response times. This initiative promotes work-life

by allowing employees to have unintem;pted personal time.

appreciate the clear boundaries, leading to increased job

and reduced burnout.

work arrangements: An employer offers alternative work

such as job-sharing or compressed workweeks. These

ml

and empowered to achieve a healthier balance between work

life, which contributes to their overall job satisfaction and well-being.

Salient Issues:-

Labour Organization (ILO) does not have a specific convention

talks about the right to disconnect. However, the ILO has issued

and guidelines related to work-life balance and flexible working

that indirectly address the need to disconnect from work.

e, ILO Recommendation No. 162 on Telework (2017) provides

on promoting work-life balance and specifies that employers should

rest periods and ensure they have the right to disconnect after

Additionally, Recommendation No. 193 on the Promotion of

ves (2002) highlights the importance of balancing work and personal life

7

18

(b)

k

1

operative enterprises
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20. To-date, there is no specific Intemational Labour Organization (ILO) convention

that directly grants the right to disconnect. However, various ILO

recommendations, such as Recommendation No. 162 on Telework (2017),

emphasize the need to respect rest periods and promote work-life balance, which

indirectly relate to the right to disconnect. It is important to note that

recommendations are non-binding guidelines and do not carry the same legal

weight as conventions.

21. Given the evolving nature of work and digital technologies, discussions around the

right to disconnect continue at international and national levels, but there is

currently no ILO convention exclusively focused on this matter.

22.The legality of requiring employees to be always available for work depends on the

laws and regulations of the specific country orjurisdiction. In many countries, there

are regulations related to maximum working hours, rest periods, and the right to

rest and leisure, which aim to prevent excessive work demands and promote work-

life balance.

23.While some jobs or industries may require employees to be on-call or available

outside of normal working hours due to operational needs, employers generally

have a legal responsibility to respect employees' rest periods and provide

reasonable work hours.

24.In some cases, work-life balance and the right to disconnect may be addressed

through collective bargaining agreements, industry-specific regulations, or

company policies rather than specific national laws. Additionally, there may be

cultural and societal practices that influence work-life balance expectations in

certain countries.

25. Several countries have implemented legislation related to the right to disconnect

Notable examples include:

a

t2



)

France France became one of the first countries to legislate the right to

The ir " Right to Disconnect" law, implement ed in 20 ll, requires

with 50 or more employees to negotiate agreements that

esta employees'rights to disconnect outside of working hours

) Italy: taly introduced a law in 2020 that grants employees the right to

It mandates that employers negotiate with unions to establish

ls regarding work-related electronic devices and communication

of working hours.

: In Spain, the "Digital Rights Framework for Workers" was approved

21. It includes provisions for the right to disconnect, requiring

to implement measures that allow employees to disconnect from

-related technology when they are not working.

(c) ractical Realities and the Law:-

gal for employers requiring employees to be always available for work

on the jurisdiction. While laws differ between countries, there

few c legal principles or justifications that employers may rely upon

(a) loyment Contracts: Employers may include specific clauses in

loyment contracts that outline the expectation of availability outside

f regular working hours. By signing the contract, employees agree to

conditions.

(b) and Special Circumstances: Certain industries or job roles

have specific exemptions or regulations that require employees to be

available at all times due to the nature of the work. For example,

emergency response services or on-call professions may have legal

requirements for availability.

t3
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(c) Collective Agreements: In unionized settings, collective bargaining

agreements between employers and unions may establish the terms and

conditions of work, including expectations regarding availability outside

of regular working hours.

(d) Inherent Job Requirements: Certain job roles, such as upper-level

management or executive positions, may inherently require employees to

be available outside of regular working hours due to the responsibilities

and demands of the position.

27.It is important to consult the labor laws, regulations, employment contracts, and

any applicable collective agreements in Kenya to understand the legal basis for

employers requiring employees to be always available for work. Labor laws,

employment contracts, and collective agreements play a significant role in
determining the rights and obligations of both employers and employees.

28. There are several legal arguments that employers may put forth in favor of requiring

employees to always be available for work. Some of these arguments include:

(a) operational Necessity: Employers may argue that the nature of their

business or industry requires employees to be available outside of regular

working hours. For example, in industries such as healthcare, emergency

services, or essential infrastructure, continuous availability may be crucial

to ensure public safety and service delivery.

(b) Contractual obligations: If employment contracts clearly outline the

expectation of availability outside of regular working hours, employers can

argue that employees have willingly agreed to these conditions by signing

the contract.

1,4
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( Exem or Special Circumstances: Certain laws or regulations may

exemptions or special circumstances where employees can be

to be available at all times. This can be true for professions like

on medical professionals, firefighters, law enforcement officers, and

others

Job Requirements: Employers may argue that certain job roles

y require availability outside of regular working hours due to the

ibilities and demands of the position. For example, executives or

management roles may need to be reachable at all times to handle

business matters.

there no binding international laws specifically focused on work-life

right to disconnect, several international organizations have issued

lines recommendations on these topics. Some notable examples include:

Labour Organization (ILO): The ILO has published various

and recommendations on work-life balance, including the ILO

w with Family Responsibilities Recommendation, 1981 (No. 165),

calls for policies to ensure work-life balance for employees with

responsibilities.

Union (EU) Directives: The EU has issued directives related to

life balance, such as the Work-Life Balance Directive (2019/1158)

directive aims to enhance work-life balance for parents and caregivers

by

and right to request flexible working conditions

provisions for parental leave, flexible working arrangements,

for Economic Cooperation and Development (OECD): The

o has provided guidelines on work-life balance, promoting policies that

flexible working arrangements, parental leave, and access to quality

and

(c)

S

15
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childcare. These guidelines serve as a reference for member countries to

develop and enhance work-life balance policies.

(d) United Nations Sustainable Development Goals (SDGs): The SDGs include

goals related to promoting decent work and economic growth (Goal 8),

gender equality (Goal 5), and creating inclusive societies. These goals

indirectly address work-life balance and call for policies that support a

healthy and harmonious integration of work and personal life.

30. These international standards and guidelines provide recommendations and best

practices for governments and employers to promote work-life balance. However,

their implementation depends on the specific context and policies of each country

or organization.

3l.Implementing the right to disconnect in Kenya may face several challenges,

including:

(a) Limited awareness and understanding: Awareness of the importance of

work-life balance and the potential negative effects of constant connectivity

may be limited. Employers and employees may not fully understand the

benefits of disconnecting from work-related communication outside of

working hours.

(b) Cultural and organizational norrns: Some cultures and industries prioritize

constant availability and may view the right to disconnect as a lack of

dedication or commitment. overcoming these ingrained culfural and

organizational norms can be challenging.

(c) Technological barriers: In some regions of Kenya, access to reliable and

affordable internet connectivity may be limited. This can make it difficult

for employees to disconnect if they are dependent on digital devices and

communication channe ls.

a1,6
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e from employers: Employers may be reluctant to implement

lcres guidelines that limit or regulate employee communication outside

hours. They may fear reduced productivity or disruptions to their

flexibility and responsibilities: Implementing the right to

requires finding a balance between providing employees with

while ensuring that business operations and communication needs

managed.

challenges would require a multi-faceted approach involving

regulations, organizational policies, education and awareness

a shift in cultural affitudes towards work-life balance

(Amendment) Bill, 2022 imposes practical difficulties in the

of labour. The Government of Kenya being the main employer

venienced - Presidential directives, Emergency, critical services,

security, etc. underpinned and protected in the Constitution of

will bear the most blunt.

Labour Board, being the apex body that advises the Cabinet Secretary

concerning employment and labour and legislation affecting

and labour in Kenya, has not been involved in rendering its advice,

of the Employment (Amendment) Bill,2022

including the most representative federation of employers'

dealing with labour, to wit, the Federation of Kenya Employers (FKE)

representative federation of trade unions (COTU-K) have not been

e

J

4

Balanc

flexibi

d) Con

201

be

N

all

d

are

to the

the
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privy in the formulation of the Employment (Amendment) Bill, 2022 as provided

in the Labour Institutions Act,2007 (No. 12 of 2007) of the laws of Kenya.

36. The Employment Act, 2007 is the principal law in Kenya for employment contracts

that applies across the public and private sector and applies to domestic or

household employment and the proposed Bill overregulates relationships that are

elsewhere regulated and is bad law giventhe absence of any law inKenya on digital

economy.

37.The position therefore of the Ministy is that Clause 27A n the proposed

Employment (Amendment) Bill, 2022 is bad law and deviates from the accepted

practice in the formulation of labour laws in Kenya" and if allowed, it may herald

an economic shut down in the counfiqr, in absence of any policy on the subject

matter and is thereby rejected, pending a comprehensive review of the entire labour

laws, an elaborate process that require the involvement of the Tripartite Parhrers

and technical assistance of the International Labour Organization, among others, in

order to align those statutes to comply with the Changing World of work,

Constitution of Kenya, 2010 and the International Labour Organization

Conventions.

38.The following therefore is a matrix format that indicates our proposals for

consideration by the Committee indicating the section of the Act, specific clause,

proposed amendment and justification, as provided in Appendix A hereunder.
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Y OF LABOUR AND SOCIAL PROTECTION

DEPARTMENT FOR LABOUR AND SKILLS

DEVELOPMENT

BY THE PRINCIPAL SECRETARY ON THE

MENT) BILL (SENATE BILLS NO. 11 OF 2022\

TMENTAL COMMITTEE ON LABOUR OF THE

MBLYIU

DEP

TA

NT

AS

mp

,

nent

7

Clause

Proposed

Amendment

Justification

1 ;.27 New

s.27 A

Delete clause

274

entirely

1. The lntemational Labour

Organization (ILO) does not

have a specific convention that

directly talks about the right to

disconnect. However, the ILO

has issued recommendations

and guidelines related to work-

life balance and flexible

working arrangements that

indirectly address the need to

disconnect from work.

2. For instance, ILO

Recommendation No. 162 on

Telework (20 17 ) provides

guidance on promoting work-

life balance and specifies that

i

t9



employers should respect

employees' rest periods and

ensure they have the right to

disconnect after work hours.

Additionally,

Recommendation No. 193 on

the Promotion of Cooperatives

(2002) highlights the

importance of balancing work

and personal life within

cooperative enterprises.

3. To-date, there is no specific

International Labour

Organization (ILO) convention

that directly grants the right to

disconnect. However, various

ILO recommendations, such as

Recommendation No. 162 on

Telework (20 l7), emphasize

the need to respect rest periods

and promote work-life

balance, which indirectly

relate to the right to

disconnect.

It is important to note that

recommendations are non-

binding guidelines and do not

20
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carry the same legal weight as

4. There are no binding

intemational laws specifically

focused on work-life balance

and the right to disconnect.

5. Given the evolving nature of

work and digital technologies,

discussions around the right to

disconnect continue at

international and national

levels, but there is currently no

ILO convention exclusively

focused on this matter.

6. The legality of requiring

employees to be always

available for work depends on

the laws and regulations of the

specific country or

jurisdiction. In many

countries, there are regulations

related to maximum working

hours, rest periods, and the

right to rest and leisure, which

aim to prevent excessive work

demands and promote work-

life balance.

conventrons.

2l



7, While some jobs or

industries may require

employees to be on-call or

available outside of normal

working hours due to

operational needs, employers

generally have a legal

responsibility to respect

employees' rest periods and

provide reasonable work

hours.

8. In some cases, work-life

balance and the right to

disconnect may be addressed

through collective bargaining

agreements, industry-specifi c

regulations, or company

policies rather than specific

national laws. Additionally,

there may be cultural and

societal practices that

influence work-life balance

expectations in certain

countries.

9. The legal basis for

employers requiring

employees to be always

available for work can vary

depending on the jurisdiction.

22
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While laws differ between

countries, there are a few

common legal principles or

j ustifi cations that employers

may rely upon:

(a) Employment Contracts:

Employers may include

specific clauses in

employment contracts that

outline the expectation of

availability outside of

regular working hours. By

signing the contract,

employees agree to these

conditions.

(b) Exemptions and Special

Circumstances : Certain

industries or job roles may

have specific exemptions

or regulations that require

employees to be available

at all times due to the

nature of the work. For

example, emergency

response services or on-call

professions may have legal

requirements for

availability.

23



(c) Collective Agreements: In

unionized settings,

collective bargaining

agreements between

employers and unions may

establish the terms and

conditions of work,

including expectations

regarding availability

outside of regular working

hours.

(d) Inherent Job Requirements:

Certain job roles, such as

upper-level management or

executive positions, may

inherently require

employees to be available

outside of regular working

hours due to the

responsibilities and

demands of the position.

10. It is important to consult

the labor laws, regulations,

employment contracts, and any

applicable collective

agreements in Kenya to

understand the legal basis for

employers requiring

employees to be always

24
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available for work. Labor

laws, employment contracts,

and collective agreements play

a significant role in

determining the rights and

obligations of both employers

and employees.

I l.There are several legal

arguments that employers may

put forth in favor of requiring

employees to always be

available for work. Some of

these arguments include:

(a) OperationalNecessity:

Employers may argue

that the nature of their

business or industry

requires employees to be

available outside of

regular working hours.

For example, in

industries such as

healthcare, emergency

services, or essential

infrastructure,

continuous availability

may be crucial to ensure

25



public safety and service

delivery.

(b) ContractualObligations:

If employment contracts

clearly outline the

expectation of

availability outside of

regular working hours,

employers can argue that

employees have

willingly agreed to these

conditions by signing the

contract.

(c) Exemptions or Special

Circumstances: Certain

laws or regulations may

provide exemptions or

special circumstances

where employees can be

required to be available

at all times.

This can be true for

professions like on-call

medical professionals,

firefighters, law

enforcement officers,

and others.

26
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(d) Inherent Job

Requirements:

Employers may argue

that certain job roles

inherently require

availabilify outside of

regular working hours

due to the

responsibilities and

demands of the position.

For example, executives

or senior management

roles may need to be

reachable at all times to

handle critical business

matters.

12. Implementing the right to

disconnect in Kenya may face

several challenges, including:

(a) Limited awareness and

understanding: Awareness

of the importance of work-

life balance and the

potential negative effects

of constant connectivity

may be limited. Employers

and employees may not

fully understand the

benefits of disconnecting

27



from work-related

communication outside of

working hours.

(b) Cultural and organizational

nofins: Some culfures and

industries prioritize

constant availability and

may view the right to

disconnect as a lack of

dedication or commitment.

Overcoming these

ingrained cultural and

organizational norms can

be challenging.

(c) Technological barriers: In

some regions of Kenya,

access to reliable and

affordable internet

connectivity may be

limited. This can make it

difficult for employees to

disconnect if they are

dependent on digital

devices and

communication channels.

(d) Resistance from

employers: Employers may

be reluctant to implement

28
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policies or guidelines that

limit or regulate employee

communication outside of

working hours. They may

fear reduced productivity

or disruptions to their

operations.

(e) Balancing flexibility and

responsibilities:

Implementing the right to

disconnect requires finding

a balance between

providing employees with

flexibility while ensuring

that business operations

and communication needs

are effectively managed.

13. Addressing these

challenges would require a

multi-faceted approach

involving govemment

regulations, organizational

policies, education and

awareness campaigns, and a

shift in cultural attitudes

towards work-life balance.

14. The Employment

(Amendment)8111,2022

29



imposes practical diffi culties

in the control organization of

labour. The Government of

Kenya being the main

employer will most be

inconvenienced - Presidential

directives, Emergency, critical

services, Essential services,

security, etc. underpinned and

protected in the Constitution of

Kenya, 2010 will bear the

most blunt.

15. The National Labour

Board, being the apex body

that advises the Cabinet

Secretary on all matters

conceming employment and

labour and legislation affecting

employment and labour in

Kenya, has not been involved

in rendering its advice, prior to

the enactment of the

Employment (Amendment)

8i11,2022.

16. TripartitePartners

including the most

representative federation of

employers' organization

dealing with labour, to wit, the

30
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Federation of Kenya

Employers (FKE) and the most

representative federation of

trade unions (COTU-K) have

not been privy in the

formulation of the

Employment (Amendment)

Bill,2022 as provided in the

Labour Institutions Act, 2007

(No. 12 of 2007) of the laws of

Kenya.

17. The Employment Act,

2007 is the principal law in

Kenya for employment

contracts that applies across

the public and private sector

and applies to domestic or

household employment and

the proposed Bill

overregulates relationships that

are elsewhere regulated and is

bad law given the absence of

any law in Kenya on digital

economy.

18. The position therefore of

the State Department is that

the new Clause 27A in the

proposed Employment

(Amendment) Bill, 2022 isbad

31



law and deviates from the

accepted practice in the

formulation of labour laws in

Kenya, and if allowed, it may

herald an economic shut down

in the country, in absence of

any policy on the subject

matter and is we thereby reject

the same, pending a

comprehensive review of the

entire labour laws, an

elaborate process that require

the involvement of the

Tripartite Partners and

technical assistance of the

International Labour

Organization, among others, in

order to align those statutes to

comply with the Changing

World of work, Constitution of

Kenya, 2010 and the

International Labour

Organization Conventions.

Dated the.. lo?r ,2023

Shadrack M. Mwadime, MBS

PRINCIPAL SECRETARY.
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PUBLIC SERVICE COMMISSION

: P S C/LEG/ 01 9 / 1 4 / 1 5 I N I (s 6)

7rh ber,2A23

Mr
C

Pa rnent Building
National Assernbly

Njoroge

Qq
RE 5UBMIS5IONS ON THE EMPLOYMENT (AMENDMENT) B!LL, 2022 TO THETXPARTMENTAL COMMI]TEE ON IABOUR

is made to the above subject matter and to your letter dated 28rh August,
Ref: NA/DDC/LABOU W2oz3 /Os6.

The ssion has reviewed the proposed Employment (Amendment) Bill, 2OZ2 andsubmits that the proposed amendment should be rejected ln its entirety for thefo ng rearons:

a' The Bill is retrogressive as it does not take into account the changing work
environrnent;

b' The current trend is no longer about hours of work but about output and
meeting of perforrnance targets.

c' There is government poliry that has been proposed to allow for flexible work
environment or work arrangements tncluding virtuat work and home work
stations.

d' ln the current digital era where the government ts ptining to source for
digital/online employment opportunities for the youth, the proposed
amendment may not be relevant as rt is not progressive.

e' Employees have performance targets which may be met by the officers at any
particular time and not specificaily within the agreed work hours.

t, The lssues ratsed ln the Bill may be addressed by way of pollcy.

commission House, Flarambee Avenue I p.o. Box 30095 - 0oloo Nairobr Kenya
Telephone: +254 (020) zzztgot-5,zzzzsti-s | +2s4-724-zs3iloz, +zs4-z3s-Bo6zlz

(:ontact Center No.: 0204865000 | Web: www.publicservice.go.ke

raSe t or z



g, Some of the lssues raised, e.g, on ways of compensation for the extra

worked have already been provided for both in the Employment Act a

pollcy. Such lnclude comPeniation by way of overtlme' honoraria, off

allowance, etc.

h. The proposed amendment does not provide for ways in which an

may compensate the employer ln caSes where the employee leaves work

without meeting the set targets.

l. Employment ls a clvll relationshlp that should not attract criminal liabllity

terms of the fines and penalties proposed in the Bill'

As an emPloYer.
of work. progressi

that can comPare with global trends

Yours An,,'"/1,

K ROTICH, CBS

ARY/CEO
PUBLIC SERVICE COMMISSION

t-L

nd

we would support proposed amendments that would address the

ve.labour practices and enable the country provide a competitive

a

,

;
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COUNCIL OF GOVERNORS

lan Delta House 2"d Floor, WaiyakiWay
OX 0,+01-00100, Tel: (020) 240331 4, 240331 3

E-mail: itrl,lQLltg qtLr lie

CoGl6lrvot.3 (72) 7th September, zoz3

lNjoroge
of the National Assembly
Parliament Buildings

Mr. Njoroge

RANDA oN THE EMPLOYMENT (AMENDMENT) BILL, zozz (SENATE BILL NO. t oF
)

above subject matter refers

nce is made to your call for stakeholders to submit memoranda on the Employment
endment) Bill, zozz (Senate Bill No. r of zozz)

have perused the bill and we note that it;

Seeks to expand the protection of employees from burnout as espoused in section ro
(z) (g) of the Employment Act
Requires an institution with more than ten (to) employees to develop policy to actualize
the provisions, within their context
Does not apply to the provision of essential services specified under section 8r of the
Labour Relations Act.

hls regard the Council supports the amendments and looks forward to implementation of
same once the Bill is passed.

se be assured of our highest esteem and consideration.

sincerely,

t
ry Mwiti

py: All Excellency Governors
All County Executive Committee Members for Public service
All County Secretaries
AIlCounty Public Service Boards

2,

3.

/.R (inrrornmont< 1 lrl:fian
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LAW SOCIETY OF KENYA
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Tel. 387 4664

0720 904983

w
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THE EMPLOYMENT AMENDMENT BILL 2022

SEPTEMBER. 2023

Eric Theuri, President Law Society of Kenya
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E EMPLOYMENT AMENDMENT BILL 2022

Ke

of Kenya is a professional statutory body established under the Law

Act, No. 21 of 2014 with a mandatory membership of all Advocates in

numbering to over 21,000.

ns of Society are the General Membership, the Council, the Branches and the

at. Council is the governing body of the Law Society of Kenya. lt comprises

Ilt, a President and eleven other members, all of whom must be members

of Kenya. Council members are elected every two years by the members

Society by means of a secret ballot conducted in accordance with the Law Society

Act.

Council is comprised of The President, The Vice-president and 11 Council

na v:

Eric Theuri

Vice , Faith Mony Odhiambo

Membership Representatives, Chrysostom Akhaabi, Kabata Mwaura, Tom

K

Representatives, Cohen Amanya, Njoki Mboce, Ochieng Gor

ntry Representatives, Byron Menezes, Lindah Kiome, Michael Wabwile,

nt Githaiga

Representative, Riziki Emukule

EO, Florence W. Muturi

of the Society of Kenya statutory objects as provided in section 4(a) of the Act is

ssi st Government and the courts in all matters affecting legislation and the

on

5
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of

of
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nistr and practice of law in Kenya. Pursuant to the statutory mandate, the Law
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Kenya makes the following submissions on The Employment Amendment Bill



GENERAL COMMENT ON THE EMPLOYMENT AMENDMENT BILL 2022

w Society of Kenya (LSK), as the representative body for legal practitioners in Kenya,

pl a crucial role in advocating for legal reforms that uphold the rights and interests of

citi s. ln this context, the LSK has expressed strong support for the proposed Employment

Am ment Bill 2022, recognizing the importance of this legislation in aligning the

s labor practices with international standards.

Employment Amendment Bill 2022

Employment Amendment Bill 2022 currently under consideration in Kenya aims to

uce legislation that guarantees employees the right to disconnect from work-relatedtn

ic communication outside of their regular working hours. The Bill addresses the

ng concerns related to work-related stress, burnout, and the erosion of work-life

ndaries in the digital age

I. INTRODUCTION AND BACKGROUND:

e right to disconnect refers to an individual's right to disconnect from work-related

ectronic communication devices and networks outside of their regular working hours. As

prevalent use of technology continues to blur the boundaries between work and

nal life, it has become imperative to safeguard employees' mental health, work-life

nce, and overall well-being. This amendment aims to provide legal frameworks that

late communication expectations and protect employees from excessive work-related

ressure

2. IMPORTANCE OF THE AMENDMENT:

This bill holds paramount importance in promoting healthier work environments, reducing

burnout, and enhancing work-life balance. The benefits of introducing the right to

disconnect are manifold:

L



lmproved Work-Life Balance: lmplementation of the Right to Disconnect would

help employees strike a healthier work-life balance, reducing stress and burnout.

This, in turn, can enhance overall well-being and job satisfaction.

lncreased Productivity: Encouraging employees to disconnect during their non-

working hours can lead to increased productivity during working hours. Employees

who have time to recharge are often more focused and efficient when they are on

the job.

Better Mental Health: Protecting the Right to Disconnect can contribute to better

mental health outcomes among the workforce. Reduced stress levels can lead to

lower rates of anxiety and depression, resulting in a more resilient and mentally

healthier workforce.

Enhanced Employee-Employer Relations: Clear policies regarding the Right to

Disconnect can lead to more positive employer-employee relationships. When

employees feel their well-being is valued, they are more likely to engage in their

work and remain loyal to their employers.

Legal Clarity: lmplementing the Right to Disconnect in Kenyan law would provide

legal clarity for both employees and employers, reducing disputes and legal

challenges related to excessive working hours or unreasonable demands outside of

regular work times.

3. FOSTERING INTERNATIONAL PRACTICE:

merous countries have recognized and implemented the right to disconnect, aligning

r labor laws with international best practices for instance;

l. France as a Pioneer: The concept of the Right to Disconnect initially gained

prominence in France in 2017 when the country introduced a law requiring

companies with 50 or more employees to negotiate guidelines on when employees

can switch off from work-related electronic devices. This groundbreaking legislation

recognized the importance of work-life balance and set a precedent for other

nations to follow.

2
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2 European Union Directive: ln 2019, the European Union (EU) introduced the

Directive on Transparent and Predictable Working Conditions, which includes

provisions on the Right to Disconnect. EU member states are required to ensure that

workers have adequate rest periods and the right to disconnect from work-related

devices, demonstrating the growing international consensus on this issue.

ing the Employment Act to introduce the right to disconnect, Kenya would

m strate its commitment to staying abreast with global labor standards and promoting

mP well-being.

coNsTrTUTroNAL REQU I REMENTS

fhe proposed amendment to the Employment Act aligns with several constitutional

rements, including

a) 41: This article enshrines the right to fair labor practices, seeking to protect

oyees from exploitative and unfair working conditions. Recognizing the right to

di ect would ensure that employees are not subject to constant work-related

ptions that infringe upon their personal lives

e 43: The right to disconnect supports the realization of Article 43 of the Kenyan

ution, which guarantees every person the right to the highest attainable standards

of Ith and the right to accessible and adequate housing. Regular disconnection from

ated obligations supports good mental health, thus contributing to overall well-

E EMPLOYMENT

a

)b

3

I 'otrision of the bill lssue Proposal

( lause 27A (5) This section provides that;
"(5) The right to disconnect shall
be limited only to the extent

We propose that term
"emergency" be defined
in the bill.



necestary to address an emergency
arising out of the work falling
within the responsibility of the
employee."

This part does not define what an
emergency entails. Accordingly,
the amendment is meant to not
only prevent the abuse of the
Iimitation imposed on exercising
the right but to also shield the
employers from employees who
choose not to respond on the basis
that the situation is not an
emergency.

27 A (7) (b) This section provides that;
"(7) Where an employer contacts
an
employee during the period when
there is no
mutually agreed out of work
hours, the
employee -(b) may choose to respond, for
which the employee shall be
entitled to get compensation."

This provision fails to provide for
the modalities of compensation
including the amount of
compensation and the relief
available to an employee who is

not compensated.

We propose an
amendment to provide
for the modalities of
compensation including
the amount of
compensation and the
relief available to an
employee who is not
compensated.

The amendment seeks to
cure the ambiguities
present, with respect to
the mode of
compensation and the
remedies available in the
event of non-
compensation of an
employee.

Law Society of Kenya's support for the Employment Amendment Bill 2022 reflects a

mmitment to aligning the country's labour laws with international practices that

tize employee well-being and work-life balance. By advocating for this legislation,

e LSK is contributing to the creation of a more equitable and healthier work environment

Kenya, in keeping with global labor standards. The Right to Disconnect is not just a legal

4
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a ection of evolving societal expectations for fair and balanced workplaces

We urge the honorable members of Parliament to support and enact this

to the Employment Act.

flon, humbly submit that our comments be considered before enacting the

llv
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E

E BILL

nt (Amendment) Bill2O2'l (the "Bill-) seeks to amend the Employment

introduce an employee's 'right to disconnect'. The Bill defines the right

as an employee's right to not be contacted by their employer outside of

working hours, except when necessary for the purposes of dealing with a

emergency.

Bill aces an obligation on the employer to put in place a policy framework

utli the exceptions to the right to disconnect, as well as the circumstances under

right may be waived. Additionally, the poliry must outline the parameters

of electronic devices to communicate with an employee outside work hours.

an loyer has more than ten (10) employees, the poliry is to be developed in

con on with the emptoyees and/or a trade union, where applicable

The ll further prescribes that an employee is not obliged to respond to a

nication, if contacted outside of work hours, and that if the employee choosesco

to , he/she is to be compensated. The Bill also states that an employer cannot

pena te an employee who chooses not to respond to such an out-of-hours

the

t

co nication.



Essential service providers (as prescribed under section 81 of the Labour Relations Act,

2OO7) are excluded from the right to disconnect. The Cabinet Secretary for lnternal

Security may, from time to time, declare any other service as an ersential service.

II. KLRC COMMENTS

The right to disconnect is a proposed human right regarding the ability of people to

disconnect from work and primarily not to engage in work-related electronic

communications such as e-mails or messages during non-work hours.

The modern working environment has been drastically changed by new

communication and information technologies. The boundary between work life and

home life has shrunk with the introduction of digital tools into employment. While

digital tools bring flexibility and freedom to employees they also can create an absence

of limits, leading to excessive interference in the private lives of employees.

We have noted that several countries, primarily in Europe, have some form of the right

to disconnect included in their law. Here are some examples of how the right to

disconnect is implemented in different countries:

ln France, a law was patsed in 2017 that gives employees the right to ignore

work emails and calls outside of working hours.

ln ltaly, a law was passed in 2021 that requires employers to establish policies

that allow employees to disconnect from work outside of working hours.

ln BelSium. a law was passed in 2022 that requires employers to negotiate with

employees on policies that allow employees to disconnect from work outside of

working hours.

The right to disconnect shares similarities with several preexisting human rights. The

most notable of these is the right to rest and leisure found in Article 24 of the UDHR.

This right explicitly places limitations on the amount of time people can work for,

something that the right to disconnect takes further and places into the modern age.

a

o
a

a

,
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e to di also crosses into the Article 23 of the UDHR, that everyone has

to and receive fair remuneration and to join trade unions to protect

on Labou r Organization has affirmed the need for workers to be able to

ogy in order to avoid the blurring of the lines between workfrom

rsonal life.

mi appreciates this Bill and endorses the inclusion of the right to

into law as an important step towards protecting workers' rights and

D RECOMMENDATION

on enactment of this Bill by the National Assembly.

we mmend inserting a sub<lause delegating legislative power to a

abinet ecretary to make regulations which will shed light to certain unclear

as ature of compensation," "emergency," and "out of work hours"

resol with clear, unambiguous definitions preferably through the

r

s
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R, NATIONAL ASSEMBLY
ER,ATION OF KENYA EMPLOYERS

ON THE EMPLOYMENT ( D T) BILL, 2022
L . 11 OF 2022)

@
Ke Employers (FKE) is the most representative employers'organization in

bers employ a total of 1.35 million wage employees in Kenya. This
of the formal private sector employment in Kenya. The role of the Federation

busi environment for employers in Kenya through advocary, effective
al logue, and provision of value-add seruices. In addition to representing

local level, the Federation also represents employers at regional and
ing at East Africa Employers organization, Business Africa Employers
onal organization of Employers (IoE), and International Labour

Act, 2022 seeks to amend section 27 of the Employment Act,
n section 27A- on the "right to disconnect".

on, FKE is guided by the need to gnsure cy

c development
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nd petitive employers
ind relations

and rdability of the costs associated with implementation of the policy

non Proposed Amendments
to disconnect, the Federation of Kenya Employers (FKE) does
amendments for the reasons that;

not only present radical changes to the Employment Act 2007 but
new measures that will curtail the prerogative to manage enterprises
This ll automatically pose a challenge to Industrial Relations in Kenya. The

a
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changes proposed negates the very essence of managing enterprises freely to meet the
demands and challenges brought about by the market forces.

2. These changes touch on employers'administrative prerogatives that should not be curtailed
by legislation. The changes, in our view, infringe on the employer's right to manage the
enterprise on a day-to-day basis.

3. We have to factor in the high level of informality in Kenya and the need to formalize the
informal economy to create more and better jobs. The Bill introduces changes that will make
it difficult to persuade tne informal enterprises to join the mainstream economy for the
country's general growth and decent work. The Decent Work Agenda Country Programme that
Kenya has adopted, if properly implemented, will support formalization of the informal sector
and hence increase the revenue collection for the Government to meet its development
priorities.

4. The Bill fails to meet the simple threshold of the ILO conventions. If passed, the Bill will create
two centers of managerial power and ultimately disharmony and indiscipline at workplaces.
The ILO has provided instruments which have been successful in managing working hours.
Some of them include

i. Hours of Work (Industry) Convention, 1919 (No. 1)
ii. Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)
Under hours of work (Commerce & Offices) convention, 1930, there is a provision for
temporary exceptions which may be granted in the following cases:

(a) in case of accident, actual or threatened, force majeure, or urgent work to be
done on machinery or plant, but only so far as may be necessary to avoid serious
interference with the ordinary working of the establishment.

(b) in order to prevent the loss of perishable goods or avoid endangering the
technical results of the work;

(c) in order to allow for special work such as stocktaking and the preparation of
balance sheets, settlement days, liquidations, and the balancing and closing of
accounts;

(d) in order to enable establishments to deal with cases of abnormal pressure of
work due to special circumstances, in so far as the employer cannot ordinarily be
expected to resoft to other measures.

5. The Bill is too prescriptive in suggesting that employers should be required to develop policies
to regulate phone usage by employees outside work hours. An employee has the right to keep
their phone on or off if it is a personal phone. If the phone is an official one, then the employee
is under obligation to use it as required by the enterprise. If the nature of the business requires
such shift system or extension of working time to meet the business demands, then such laws
which are prescriptive in nature will kill enterprises.

,/
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nize that the concept of wor( workspace and work hours have changed,
to it. It is a Bill stuck in the past against the reality of the New Normal!

passing impractical amendments to an already onerous Employment Act.
for the Labour sector to thrive in the new normal brought by chailenges
ic. The emerging "new normal" emphasizes more on results (output).

the employee should be allowed to agree among themserves what
best for them. This Bill will make it hard for the employer and employee

to challenges such as those presented by covid-l9 pandemic and the

the right to leave work at the end of the work day, it does not
to disconnect. This shifts the burden of disconnecting to the employee.
such laws might suggest that this allows employees to take charge and

disconnect or not, the reality is more complicated. Employees may feer
employers or managers, or desire to get ahead by being more available,

to connect and respond to online communications after hours. In turn,
those who choose to exercise their right to disconnect and deter those

rcl
The of

Un

is already provided for in the General wages order to address
em loyees work beyond set hours. Most collective Bargaining Agreements

for bility in management and regulation of working time. so far, to our
or employee has raised such concerns.

ve an intended adverse consequence on employment of yoUths and women
and are most vulnerable. The sectors and nature of work to be highly
is Bill are the low to middle level skilled and seruice se.ctor operations. These

employ youth and women. It is our humble submission that the senate
the employment situation of youth and women in Kenya by introducing
labour market.
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Bill indicates that where an employer contacts an employee outside work
may choose to respond, for which they would be entiiled to

Bill, however, gives no further guidance on the form or value of
ng ambiguity in this regard. Further, "compensation" in common parlance

mean money. Such an understanding would be problematic for employers that
ished rrangements that allow employees to take alternative rest hours/time for

incu
al i only invest when they are assured that the environment is conducive

business (this would include the ease with which they can communicate
talent). Multinational companies today account for a sizeable proportion

nya. Such companies typically have staff that operate in different time
world. Implementation of the "right to disconnect" (as currently

red by
pofta

r and

ce real

in th

all

law

thei
still
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envisaged in the Bill) is likely to obstruct and/or prevent collaboration between employees
located in Kenya with colleagues in different time zones. This does not mean that employees
should be subjected to unwarranted long working hours. However, taking into account the
need to create more employment for Kenyans and to attract investment into our country, the
intentions behind the proposals in this Bill could be counterproductive for Kenyans. The Bill in
its current form is likely to negatively impact Kenya's ability to attract foreign investment, thus
negatively impacting on the country's economy.

13.The engagement between an employer and employee during out of work hours is a
management issue and should not be legislated. This should be left as it is addressed in the
current practices'through the Collective Bargaining Agreements (CBAs) and the Human
Resource Policy Manuals at workplaces according to the unique operational requirements and
needs of speciflc enterprises.

3.O Way Forward
The Federation of Kenya Employers (FKE) does not ag'ree with the proposed
amendments in the Empto;rment (amendment) Bill, 2022 (Senate Bills No. 17 of 2C.22).
As such, FKE submits that the Senate refrains from passing the Bill on the basis that
the proposed amendments will hamper the development and operations of the
enterprises, job creation and the Labour market and jeopardize harmonious hrdustrial
Relations in Kenya.

Mrs. rne ugo, EBS
Executive Director/ CEO
Federation of Kenya Employers (FKE)
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National Assembly c PIqqs.q-

<-
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ent of Kenya, Parliament Buildings
41842 - 00t00

'flo?1= c
1'IISSION OF KAM MEI*IGRANDUiy! ot\I TI.iE EMPLOYI,IEh{T

DMENT) BILL 2022

Association of Manufacturers (KAM) presents is compliments and appreciates the
suPPort.

the call for views on the Employment (Amendment) Bill 2022, we wish ro submir our
ndum.

rPose of this letter is to therefore submit the Kenya Association of
Memorandum on the Employment (Amendment) Bill ZOZZ.

may be communicated to us via our physical address and advance feedback email to
or on mobile to +254 727 370446.

y feedback will be appreciated.
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-SU rssroN OF MEMORANDUM:
B!LL, 2022

THE EMPLOYMENT
EN MEN

C tral Organization of Trade Unions in Kenya COTU (K)
your letter dated 8th March 2023 referenced

SW2023130 on stakeholder engagement sn the above-
edge

ed bill.

I wish to highlight two submissions of Memorandum from the
Organisation of Trade Unions, COTU (K) on 28th January 2023

[tlarch 2023. Foltowing our Presentation ln th.e On.l.[n.e
lders Meeting on 13th Marcn,2023 we wish to have the final
ion to your kind attention.

Benson Okwaro
Rev. JoelChebii, OGW
Francis Murage

4LL h oRl<rRs r oNE volcE

ntio

rther
ntral

bmi

irman
n:



D

,

o

I



1

a

I

.,

TU ) Harmonized Memorandum on The Employment
end ents) Bill, 2022

007, the Employment Act of 2007 was enacted into law. The
WAS among the five labour related laws enacted that year,

ich i uded the Labour Relations Act, Labour lnstitutions Act,
W lnjury Benefits Act and the Occupation, Safety and Health

represents the main legal foundation for terms and
for the provision of services and compensation among

er ponsibilities of employers.

This Act, The Employment (Amendment) Bill 2022
the establishment of workers' right to disconnect, the

rotection of persona! time and privacy, but on the other
proposed bill limits this right of workers for compensation

itio
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ide eir normal working hours. while this might be reasonable

tto
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verti for workers.

sed Bill seeks to engage workers by their employer

ues must be of importance namely:

rnandate sf the tripartite Natisnal Labsu.r Board as
lated in the Labour lnstitutions Act Art T (b) entaits
lation on labour and employment. Thus, COTU (K)leg

re nizes that the Employment Act 2007 does not ouiline the
rs of work and the overtime compensation and appeals to

t Labou.r Boa rd to u r:ge ntty i n it i ate an ame nd.me nt
AS arts of its mandate in enhancing fair labour practices to
reg late working hours including digital work and working

home.
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) as the umbrella body for workers Opposes the Bill since
proper and comprehensive analysis of the implication of

changes. The ftnenffi Bitt 2922 tr) the
ent Act 2007 is not critical at this stage we rely on the

of our 2010 Constitution Article 41 (a) to fair
on

nable working conditions. Any proposed amendments
adhere to the lnternational Labour Organisation, tLO
ions 155 and 187 on Occupational Safety and Health for

Yours sincerely,

Dr. Francis Atwoli, NOM (DZA)CBS, EBS, MBS
SECRETARTY GENERAL
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The National Council of HGOs
':'l t ;

5259 10722450798 I 0721843924. NYAYO House 16th Floor RM 19 & 24.

E-mail: ngoscouncilofkenya@gmail.co
P.O Box 58786 40200, Nairobi

m or info@noocouncilofkenva.orq
Website: www. n goco u nci Iofkenva. orq

tuith Goaernnrcnt and key stakeholders for PEACE and sustainable Deaelopntent in Kenya

Ilh November 2023

COUNCIL MEMORUNDUM.

ARTMENTAL COMMITTEE

LABO& TO CONSTDER

EMPLOYMENT (AMENDMENT)

TO

(SENATE BILLS NO.71, OF 2022).
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The National Couttcil of NGos Populaily knozurt as The NGo Coutcil is
a STATUTORY unbrella Organization established uncler the NGOs Coordination
Act1.990, to bfing together ALL registered both National atd International Noz-
Goaenunental Organizations (NGOs) in Kenya to promote self-regttlation, enhance
capacity building of NGOs, policy interaention and representation of the NGOs sector
and uorking towarcls realization for sustaiflable Deaelopment in Kenya.
The Council Champions the key aalues of probity, Integrity, Transparency and
nccountability nnd good gouentarxce in Kenya.

Several policies can be implemented to regulate how and when employers may contact
employees during out of work hours.

These policies are often created to promote a healthy work-life balance and to prevent burnout
Here are some examples of such policies:

l. Communication Policy: There may establishment of a commnnication policy that
outlines the preferred method of communication during non-working hours, such as
email. phone calls, or text messages. This policy can specify that non-urgent matters
should be communicated during working hours.

2. Designated Emergency Contact: Designate specific employees as emergency contacts
for after-hours communication. These contacts are responsible tbr handting urgent r.vork-
related matters and can be reached only in case of emergencies.

3. lVork-Life Balance Guidelines: Employers ma)'encoura-ge employees to maintain a
healthy rvork-life balance by avoiding contacting them outside of their regular working
hours unless it's absolr.rtely necessary.

4. Use of Communication Tools: Use specific guidelines for the use of communication
tools, such as email or messagin-e applications. during non-working hours. For instance,
they might encourage employees to set boundaries and use the "Do Not Disturb" t-eature
on their devices.

5. Time Zone Considerations: If the institutions operate in multiple time zones, they may
establish guidelines for contacting employees in different time zones, considering the
time differences and ensuring that out-of-hours contact is minimized as much as possible.

6. Clear Expectations: Employ'ers can set clear expectations regarding after-hours
communication, specifying the situations in rvhich it is apprgpriate to contact employ'ees
outside of regular working hours.

7. Flexibility and Accommodations: Some policies include provisions for flexible r,vorking
arrangements, such as flexible rvorking hours or remote r.vork options. to accommodate
employees' personal needs and promote a healthy rvork-lit'e balance.

8. Training and Education: Employers may provide training and edr.rcation to managers
and employees on the importance of respecting boundaries and promoting a healthy
work-life balance, emphasizing the significance of timiting after-hours communication.

9. Regular Policy Review: There may be regular review of communication policies to
ensure they align with changing rvork practices and employee needs. Regular feedback
frorn emplovees can help in refining these policies over time.
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10. Consequences for Violations: Employers might specify the consequences for violating
the after-hours communication policy, emphasizing the importance of respecting
employees' personal time and well-being.

a. i. Some common circumstances where an employer may contact an employee
outside of their regular ryork hours include:

l. Emergency situations: If there is an emergency at the rvorkplace or if an urgent situation
arises that requires immediate attention, employers may need to contact employees
regardless of the time.

2. Critical business needs: In some industries or roles, there may be critical business needs
that require employees to be available outside of regular rvorking hours. such as in certain
positions that involve mahaging or overseeing crucial processes or operations.

3. Time-sensitive projects or deadlines: Employers may need to contact employees outside
' of work hours if there are time-sensitive projects or deadlines that require immediate

attention or completion.

4. On-call duty: Somejob roles, especially in fields like healthcare, IT, oremergency
services, require employees to be on-call and available to respond to work-related issues
or emergencies outside of regular working hours.

5. Flexible work arrangements: In cases rvhere employees have agreed to flexible work
arrangements. employers may contact them outside of standard 

"vork 
hours to discuss

work-related matters or to accommodate their flexible schedules.

6. Prior agreement or consent: If the employee has consented to being contacted outside
of rvork hours or if it is explicitly stated in the employment contract, the employer may
have the right to contact the employee during these times.

, it is important for employers to respect employees' personal time and maintain a
thy ',vork-life balance. Employers should establish clear communication protocols and

lines to ensure that employees are not unduly burdened or pressured to work outside of
eir regular hours without reasonable cause. Additionally, employers should be mindful of labor
ws and regulations that may govern the terms of contact r,vith employees during non-rvorking

ii. Use of Communication Tools

When implementing any of these electronic devices, it's important to establish clear
communication guidelines and policies to respect employees'personal time and privacy
Encourage a healthy work-lif-e balance and set expectations regarding communication
outside of regular 

"vorking 
hours to prevent burnout and promote employee welt-being.

are various electronic devices that employers can use to communicate with their
loyees during out-of-',vork hours. However, it's crucial to prioritize the privacy and personal
of employees rvhen considering these options. Here are some appropriate electronic devices

li

only used for this purpose:
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l. Work Phones: Providing institution-issued mobile phones solely for work-related
communication can help maintain a boundary beti,veen work and personal lifb. Employers
can utilize messaging apps and emaiI on these devices to communicate with employees.

2. Secure Messaging Apps: Encourage the use of secure messaging apps, such as Slack,
Microsoft Teams, or Signal, to maintain a professional channeI for communication. These
platforms often offer options for creating separate workspaces for different teams and
projects.

3. Company Email: Utilize institution email accounts for official communication, ensuring
that all employees have access to work-related emails on their personal devices.
Encourage employees to use email f-ilters and rules to prioritize 'work-related emails
during specific hours.

4. Virtual Private Nefivorks (VPNs): If emptoyees need to access sensitive information
from remote locations, employers can provide access through VPNs. This ensures secllre
communication and protects sensitive data from unauthorized access.

5. Collaboration Tools: Employers can utilize collaboration tools such as Coogle
Workspace, Microsoft 365, or other project management soft',vare to facilitate
communication, docltment sharing. and task management among team members.

6. Video Conferencing Platforms: Platforms like Zoom. Microsoft Teams, or Google Meet
can be used fbr virtual meetings and conferences, allorvin-q employers to communicate
important information to employees eff-ectively, regardless of their location.

7. Employee Portals or Intranet: Establishing an internal rvebsite or portal fbr employees
can centralize communication and provide access to company resources, policies. and
annoLlncements. This can be a useful platfbrm for distributing important information
duri n g out-of-r.vork hours.

iii. circumstances under which the right to disconnect may be rvaived

The "right to disconnect" refers to the abilit,"- of emplol'ees to disconnect from lvork-
related communications and electronic devices outside of their regular lvorking hours.
While the right to disconnect is increasingly being recognized in various jurisdictions as
an essential labor protection measure, there may be circumstances under rvhich this right
coLrld be waived. These circumstances mav include:

l. Emergencv situations: [n cases olemergencies or critical situations where the
emplovee's input or response is urgently required, the right to disconnect may, be
temporarily ',vaived. This coLrld include situations such as rlatural disasters,
accidents, or other unforeseen events that reqr-rire immediate action or decision-
making from the emplo,vee.

2. voluntary agreement: In some instances, employees mav voluntarily agree to
r.vaive their right to disconnect, particularly if there is a specific project or
situation that necessitates ongoing communication and engagement outside of
regular rvorking hours. This agreement should be made withor-rt any coercion or
pressllre from the employer.
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3. Critical business needs: When the nature of the job involves critical business
operations that require employees to be available outside resular ',vorking hours,
such as in certain roles within healthcare, security, or other essential services. the
right to disconnect may be rvaived r.vithin reasonable limits to ensure the smooth
functioning of these critical operations.

4. Specific contractual obligations: In some cases, certain job contracts or
agreements may explicitly require employees to be available or remain accessible
beyond their regular working hours. However, these contractuaI obligations
shoLrld be clear and reasonable. and should not lead to the exploitation or
overworking of emplol,'ees.

5. Short-term projects or deadlines: During specific time-bound projects or
deadlines, employees might agree to temporarily rvaive their right to disconnect to
meet the project requirements. Hor,vever, this should be a temporary measure and
shoLrld not become a regular or ongoing practice that leads to chronic overr,vork or
burnout.

It is important to note that any ',vaiver of the right to disconnect should be voluntary.
temporary, and clearly defined, and should not infringe upon the employees'overall i,vell-
being, r,vork-[ile balance, or labor rights. Employers should ensure that employees are not
coerced or pressured into waiving their right to disconnect and that any waivers are in
accordance with relevant labor lar.vs and regulations.

Compensation for employees rvho rvork during out-of-work hours

can take various fbrms and may diff'er depending on the specific policies of the

ization and the applicable labor laws. Here are some common types of compensation that
loyers may offer for rvork performed outside regular vrorking hours

l. Overtime pay: Many jurisdictions mandate the payment of additional compensation,
often referred to as "overtime pay," for any work done beyond the standard lvork hours.
The rate of overtime pay is typically hi-eher than the regular hourly rate and is intended to
provide financial compensation for employees r.vho rvork extra hours.

2. Compensatory time off: Instead of or in addition to overtime pay. some employers may
off'er compensatory time off. commonly known as "comp time." to employees who r,vork
during out-of-work hours. This allows employees to take time off from rvork at a later
date in exchange for the extra hours r.vorked.

3. Shift differentials: Employees r,vho work during evening. night, or weekend shifts may
be entitled to receive a shift dif,ferential, r.vhich is an additiona[ amount of pay to
compensate tbr working during less desirable hours. This differential is meant to reflect
the inconvenience or disruption to employees' personal lives due to r,vorking outside
regular dayime hours.

4. Bonuses: Employers may offer bonuses or performance-based incentives to employ'ees

',vho consistently work during out-of-rvork hours or who exceed certain pertbrmance
targets during these times. Bonuses can serve as additional motivation for employees to
take on extra lvork outside regular hours.
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5 work arrangements: In some cases, employees who work during out-of-work
rs may have the option to avail themselves of flexible work arrangements, such as

or flexible scheduling, to balance their personal and professional
itments. While this might not necessarily constitute direct compensation, it can be a

able benefit for employees seeking greater work-life balance

6. Ad itional benefits: Some employers may offer additional benefits to employees who
during out-of-work hours, such as extended health insurance coverage, access to

wel programs, or subsidized meal plans during working hours

rmpo nt for employers to ensure that they comply with relevant labor laws and

com

pertaining to compensation for out-of-work hours. Clear communication about
sation policies and transparent documentation gf the extra hours worked are
maintain a healthy and productive work environment.
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