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GENDER MAINSTREAMING IN THE KENYAN JUDICIARY

KEY CONCEPTS

Sex

This refers to the biological difference berween men and women

Gender

This describes all the socially-given artributes, roles and activities connecred ro ones sex, male or

female in a given society. Gender is related to how we are perceived and expecred to think and act as

women and men because of the way sociery defines concepts of masculinity and fcmininiry. Gender

is also about who has power and does not refer to men or women, but to the relationship bctween

them, their society and the way it is socially consrrued.

Gender Relations

These are the social relationships between men as a sex and women as a sex that create and reproduce

qrstematic differences in the positioning of men and women. The relations are both of connecrion

and mutual support and of separation and competition, of difference and inequaliry.

They are also about the way that power is dealt with berween the sexes; about the way that responsibilities

and claims are allocated and about the way is given to each.

Gender Analysis

This is a thorough analysis of the relations between men and women and rhc impacr thar cerrain

policies have on both sexes.

Gender Equality

This refers to giving men and women equal opportunities, rights and obligations in allspheres of lifc.

It entails the concept that all human beings, both men and women are free to develop their personal

skills and make choices without limitations set by stereotypes, rigid gender roles and prcjudiccs. Ir also

refers to the fact that different behaviours, aspirations and needs of women and men are considered,

valued and favoured equally. Gender equaliry does not mean that women and men become rhe same,

but that their rights, responsibilities and opportunitics are not dictated by them being born men or

female.

Gender Equity

This refers to fair treatment of women and men, according to their respective needs. This may include

equal treatment or treatment that is different but which is considered equivalent in terms of rights,

benefits, obligations and opportunitics.

5



GENDER MAINSTREAMING IN THE KENYAN JUDICIARY

Gender Mainstreaming

Based on a gender analysis, mainstreaming is a strategy for making women's, as well as ment, concerns

and experiences an integral dimcnsion of design, implementation, monitoring and evaluation of policies

and programs in all political, economic and societal spheres, so that women and men both benefit

equally and inequaliry is not perpetuated, with the ultimate goal of achieving gender equaliry.2

Access and Control of Resources

Access is rhe opportuniry to make use of something whereas, control is the abiliry to decide its use and

impose that definition on others.

2 UN's Economic and Social council (Ecosoc) conclusions 199712
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GENDER MANSTREAIiING IN THE KENYAT{ JUOICIATY

I1{TRODUCTIOil

This publication aims to rcnritirc ..inly judicid officcn on gpnder upcctr/blu wlthln our Judlcirl
syltem' with a vicw of bringing thc dimdrantagcd rcx (mortly womcn) rr p11 with rhc frrourcd
(mosdy mcn) in scarch of thc ultimrtc god of climinating gpndcr gepl thet cxirt in 1113 Judlci4 rytrGm,

ICJ lGnya recogniscs that thc main'rtmrcgy of achioring thh god ir through mlning, Thlr inrclvcr
gendcr training on variour lcgal irruo both locel and inrcrnariond. Howsvcr, in ro doing, ICJ trGnyq

rccogniscs that thcrc arc othcr frcton which rhapcgsndcr rcletioru, and prorridc dift6nt opportunltig
urd constraints for mcn and womcn which rrc broad ond intcrrclrrcd, and thcrchre, pndcr ing
clnnot bc addrcsced cftctircly without incorpomting rnd arccrring othcr frcton, ruch u;

o Community nonnt rnd rccid hicrarchy, cuch ar family/community porcr rru$urt rnd religloni
o Gcncral economic conditionr, ruch er povcrry larclr, infletion mro, incqmc dhtrlburlon,

intcrnational tcrmc of tmdc, infrertructurc;

o Political events, both internd end cxtcrndi

o lrgal paramctcrs;

o Theining and cducation.

Gcndcr training is incrcaringly viarcd u o critical arpcct of dcvelopmcnt rnining. In our gsndcr

tninin& we focur on pcnond dimcnrionr ar nrcll rs oryanizrtiond cyrtcms, policicr rnd pmccdum.
On pcrcond dimcnsion, thc treining chellcngcr rttitudcr and rtereorypo ebour gendcr diftrcnccr
hcld by judicid officcrc withln thc Judiciery. Thk b eimcd at miring thc ewrrcncr of individurlr
judicid officers end idcntifr incquditio in rreatmcnt end thc con0cqucnc6 thcrcof,,

The aim of this publication rnd thc projcct u r wholc ir to cnsurc thrt policicr thrt promotc pndcr
oqprry uc dodlcd rnd implcmcned. Thb h eimcd et phuing out gpndcr-blind policio urhich inorpon:c

i biuc. in frrrcur of c*irting gcndcr rclrtioru which uuelly tcnd to cxcludc womeni rnd rnplrcc thcm

with pn&r.lwlrr policio thrt rccognizc thet darclopmcnt ector erc borh men rnd womcn, rnd rhrt
dry rre conttrdncd in diftrent, oftcn uncqud wap, and that thcy m.y cotucqucntly hrrrc difftring
rnd rcmctimcr confllcting nccdr, inrcrcrtr end prioritio.

Mthin gcndcr-rwrrc policio, ICJ IGnye aimr to dcvilc policicl thrt rrc;

o Noutrd
Therc rrc thc policlo which ruc thc knorlcdp of gcndcr diffrrenco in r girrcn conicxr to

owrcom€ biucr in dclivcry to cnrurt thet thcy t rgct rnd bcncfir borh mcn rnd womcn

cftctively, in tcrmr of thcir pncticrl gcndcr nccdr, rnd rrprk wirhin thc cdrring gendcr divirion

of rercurrcr rnd uponribiliticr.
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GENDER MAINSTREAMING IN THE KENYAN JUDICIARY

o Specific

These are rhe policies which use the knowledge of gender differences in a given context to

respond to rhe practical gender needs of a specific sex, and work within the existing gender

division of resources and responsibilities.

o Redistributive

These are rhe policies that intend to transform existing distributions to create a more balanced

relationship berween rhe sexes, touching on strategic gender interests, and may target both

men and women, or one or other sex specifically.

The main aim of this publication therefore is to;-

<- Identifr a suitable participatory Iearning methodology for judicial officers at all levels for their

training in gender standards under domestic, international law and gender poliry development by

these offices and court administrators;

e Identify suitable procedures for checking gender inequiry within the Judiciary;

e Prepare an elaborate training manual that is participant-centred and which incorporates gender

standards and the relevant procedures. This is out of the recognition that education needs to be

ongoing and is essential in the process of eliminating bias in the courts.

-8-



GENDER I\,IAINSTREAMING IN THE KENYAN JUDICIARY

Part I : Conduct Guidelines for al! Judicia! Staff

Introduction

'In our system ofgouernment, it is imperatiue that all citizens haue confidence in thefairness and neu*ality ofour

judicial process. Ifparticipanx in the judicial qrtem, whether they be litigants, attorneys ofthe public at hrge, sense

that one group is more credible, more powerful and more ffictiue in the judicial arma than anothr gmup, then a system

prcmised on the concept ofequzl ights and equal access to justicefor al[ is weahened.'1

Kenya is bound by the following international legal instruments concerning equaliry before the law

including equality on gender issues:-

(D 1948 Universal Declaration of Human Rights;

(ii) 1979 Convention on the Elimination ofallforms of DiscriminationAgainst'Women (CEDA\fl);

(iiil The UN Declaration on Violence against'Women;

(i") 1995 Beijing Platform forAction (meanr to support women empowerment to guarantee human

right and to achieve gender equaliry in formulation of all Government Policies and Programmes).

That there is an endemic problem of gender bias within our judicial system is a fact that no one "in the

know" about the mode of operations and activities within our courts can dispute. This unfortunate

situation need not be so. For quite some time now, the ICJ Kenya has been concerned about this

problen-r, as ir endeavours to attain equal protection of rights for both men and women through the

Judiciary.

The existence of gender bias in our Judiciary is a fact we have to acknowledge and address accordingly.

The Judiciary has the primary responsibiliry of dealing with this in-house problem that is so glaringly

part and parcel of its institutional operation. In collaboration with the various gender-interest grouPs,

rhe legal fraternity and other concerned players and stakeholders, the Judiciary can do much to help

check and or altogether stamp out the gender problem within its ranks. Through such joint ventures,

a suitable Thsk Force on Gender Equiry in the Judiciary (in all its dimensions) could effectively eradicate

gender bias not only directed towards women judicial officers but also toward those of them who are

court users such as advocates, Iitigants and witnesses. Such a Thsk Force could be established to

examlne:-

<- \7ays and means through which the Judicial Service Commission can address those needs.

<- 'Whether the Judiciary should begin by giving official recognition to the fact that practices which

reflect gender bias do occur in our courts and that the same must be addressed by the presiding

judicial officers if the courts are to fulfil their role as the champions of individual rights and

defenders against injustice of all kinds including gender bias.

3 1987 Final Report of the Task Force on Women and the Legal Profession,

State Bar of New Mexico, USA.

-9-
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<- \Whether we need to pass an anti-discrimination legislation in Kenya, outlawing all forms of

discriminatory practices before any tribunal or in the courts.

This Handbook & Tiaining Manual has been developed in recognition of the fact that gender bias as

a problem exists in our court system, and that we abhor that situation and hence our determination to

eliminare ir. In order to accomplish this objective, the starting point should be that all individuals

involved in the courr system should comply with the guidelines in this handbook. In addition to that,

all persons involved in the court system should illustrate their commitment to help stamp out this

menace by refusing ro sanction or condone gender-biased behaviour in any form whatsoever. This

requires that judicial officers at all levels clearly understand and appreciate the nature of and dimension

taken by the gender problem within our judicial system, which aspect leads us to the next issue.

'What is Gender Bias?

Broadly speaking, bias can be considered as an attitude, prejudice or point of view that colours our

judgments and decisions, often based on cultural assumptions, habit or tradition. Gender bias is thus

a form of bias based on sexual stereorypes and culturally defined gender roles. lVhatever the cause, be

it intentional or unintentional, gender bias must be eliminated if we are to uphold the principles of

fairness, equiry for all, which are the hallmark of any modern judicial system which our own prides

itself to be part of.

It is not difficult ro identify gender bias when we encounter it within the Judiciary; cornmon cultural

assumprions, and hence biases, about women are that women and their work are less valuable than

men and their work, that most women are and should be economically dependent upon men; and that

behaviour different from traditional model of women as submissive, is unnatural. This is by no means

ro say that there are no bias shown towards men either for they have their share too albeit on a much

lesser scale: a common bias about men is that they have a poor sense of endurance in the face of

hardship or thar they are less capable of caring for small children than women.

Because gender bias is based on long-standing, often inarticulate cultural assumPtions, it has been

difficult to eradicate. Common forms of speech have tended to make women invisible and to reinforce

social pattern of male dominance. This aspect is for instance reflected in various publications of the

judicial forms and precedents, regulations and statutes and other publications, all of which havc been

written in words and expressions that clearly exclude women or perpetuate the assumPtion that men

form the basis for the norm. For our Judiciary to appear gender-sensitive, it requires that such words

and expression be replaced with gender-neutral terms, which better reflect a world where men and

women are treated with equal resPect.

This Handbook &Tlaining Manual is designed to address gender bias while at the same time recognizing

that bias based on one's race, ethniciry dialecdlanguage, disabiliry age, economics and sexual orientation

also do exist, and rhat none should have a place in the courtroom environment, or within the judicial

sysrem. Many of the guidelines in this handbook translate freely to such biases.

-10-
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Common illustrations of Courtroom Gender Bias:

Far too often, and without out conscious knowledge thereof, gender bias takes place in our courrs in
various manifestations which may include but are not lin-.ited to the following insrances:-

i) The tendency on the Part of some judges and magistrates, mostly male ones, to treat female
aduocates utitlt greater defence and courtesy than their male counterparts.

Male advocates tend to see this behaviour as favourtism toward their female counrerparrs while female

advocates may well find same condescending and paternalistic.

ii) Lach of sensitiaity in the types of questions ashed.

This problem is mainly severe in sexual offences, which more ofren than not leave victims of domestic

abuse or sexual violence devastated. Questions to a battered spouse about " what she did to prouohe a

beating or uhy she returned to the ltome," reflect a judge s or a magistrate's biased assumptions. Again, rhis

kind of scenario arises mainly where the presiding officer happens ro be male . Therefore, it is important
that judges and magistrates are sensitive to the rypes of quesrions they ask about women's work, or

feelings so that the nature of the women involved are nor or do not appear demeaned. 'W'ork within
the home is no lcss important than work outside the home.

iii) Expression of spite, contempt and scorn tou,Ards uomen raithout the spohen taord.

Female members coming before the courts, whether as members of the judicial staff liriganrs, wirnesses,

advocates and other court users are silent sufferers of this particular painful vice. Non-verbal cues can

be significant manifestations of gender bias. Looking less alert and attenrive, failing ro rake nores or

assuming a bored posture or expression on the face when a woman speaks in a courtroom convey in

a powerful way the message that women's presentations are less imporrant than those of men.

iu) Hesitency to decisiue$ deal uith incidences of gender bias on the spot.

Many judges and magistrates, especially male, do not respond assertively to gender-biased misconducr

that occur in their presence. If male advocates engage in blatant or subrle forms of gender bias

toward female advocates, litigants orwitnesses, it is important that the presiding judicial officer intervenes

forthwith and stops this rype of behaviour. Behaviour or statements that are demeaning to women

must be excluded from the courtroom.a This is particularly necessary given the likelihood that a firm

caution from the presiding judicial officer at the first instance of inappropriate behaviour will tend to

stop it, without major disruption the proceedings or embarrassment to the woman.

a See the Supreme Court New Mexico Statement concerning Gender Bias in the Courtroom, attached

as Appendix A, which specifically prohibits this behaviour.

-l l-
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Routing out Gender bias from the Judiciary :

An obligation that requires concerted effort from all of us.

Though the Judiciary and the general legal fraterniry are the main players in the matter' the issue of

eliminating gender bias from our judicial system does not rest with the courts alone. As is clear from

the foregoing examples, the problem affects a cross-section of sociery and hence all concerned parties

from within or outside the Judiciary should throw in their lor to help solve it. This can be done easily

if the parties concerned appreciated and understood their respective roles, rights and responsibilities

in this worthy course.

The Role of the Judges and Magistrates as presiding iudicial
officer in eliminating Gender Bias'

Judges and magistrates are the visible leadership of the judicial system and hence they are best placed

to play an important role in eliminating gender bias. However in the absence of some well spelt-out

written Judicial Code of Conduct which provides them with clear guidelines as to the expected

mode of behaviour and the accepted standards to be attained, Ieaves the issue to their good senses

which, ulrimately may or may nor prove good enough. Either way, no sanctions loom over them to

compel conformance and all is left to chance. Perhaps rationalized, well-written Judicial Code of

Conduct is urgently needed that would make it mandatory for all judges and magistrates to establish,

rnainrain, observe and enforce high standards of conduct to ensure observance of gender sensitiviry

and fairness on their parr so as ro preserye the integriry of the Judiciary. Accordingly, such a Judicial

Code of Conduct could lay it thar as a judge or a magistrare, one has a reciprocal right and responsibiliry

to:-

<- Be treated with respecr and courtesy;

<- Expect non-biased rreatmenr from court employees, litigants, witnesses and advocates and other

court Llsers;

<- Object to gender or other sex-biased srarement or remarks made by litigants, advocates' court

employees and other users of court'

<- Display leadership in setting a non-biased tone and demeanor for your courtroom and judicial

operations;

<- Take necessary steps to correcr discriminatory attitudes or comments to ensure a bias-free court

environment;

e- teat litigants, advocares, wirnesses, count staffers and all other court users with fairness and

courtesy;

<- Avoid gender, sex-based or orher forms of bias in your own decision making and court interactions'

1
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Judges and Magistrates as the principal judicial torchbearers in this campaign should:-

a) DO the following:-

Tieat all individuals with courtesy and respect.

Address women and men with gender neutral terms such as'counsel' or'ladies and gentlemen'

Address all individuals by last name and appropriate titles in the public setting, such as 'Mr' and

'Ms' unless 'Miss'or'Mrs' is requested.

Recognize and acknowledge gender and other stereorypes, such as racial, ethnic, and so on and

remove those biases from the courtroom.

Make suie that all communications, both written and verbal, are gender neutral.

Discuss biesed actions with individuals who may be unaware of their behaviour and its impact, and

stress that such behaviour will not be tolerated.

Provide all individuals equal treatment regardless of gender, racial or ethnic background, age,

physical limitation, so' ral class or abiliry to speak in any particular language, be it English or Kiswahili.

Recognize that all rnatters heard by the court are important and should be raken down in writing

as far as possible.

Understand that the impact of biased behaviour on the receiver is more important than the intent

of the speaLer/actor.

b) NOT DO the following:

( Use telms of endearment towards women, such as 'the lovely/beautiful one', 'sweety', 'honey' or

'my dear' in courthouse interactions.

( Make assumptions about individuals or their role in court based on stereorypes or without

knowlcdge.

( Subject victims of crime to uniust scrutiny because of the nature of the act(s) perpetrated against

them, their gender, race, ethnicity or social class.

( Subject individuals to comments, gestures, touching or other actions that can offend them or

make them feel uncomfortable.

( Make sexual jokes or remarls that play on sexual stereorypes in a courtroom setting.

( Comment on the physical appearance of others, for such comments may be perceived as detracting

from the integriry and importance of that person.

(

(

(
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Rights and Responsibilities of other court staffers

in eliminating Gender Bias in the Judiciary

The campaign against gender bias in the Judiciary cannot succeed merely by casting the burden of

carrying it throrreh or-r tl-re judges and magistrates alone. The involvelnent of other court personnel'

especially the admir-ristrative department of the Judiciary is equally important' Employees that provide

administrative support within theJudiciary are often the first and sometimes the only contact' members

of the public have in the jusrice system. Because of this fact, their potential as a major contributing

factor to the problem of gender bias should not be over-looked. consequently, they should be dury-

bound no less than the iudges and the magistrates to observe and uphold the same standards on

gender isstres. Ily cor-rvcying respect a.rd provicliug rrssistance to:rllwithout discrimination o[a.y ki'd

including gcnder, court employees can play an important role in eliminating gender bias in the

administr:rtion of i,sticc within our judicial system' 'Ihis feat can be best achieved by having a code

of conduct for court Employees that clearly spells out their rights and responsibilities in this

regard.

Such a Code could provide that as court employees, they have the right and responsibility to:-

( B. treated with respect and courtesy'

( B. provided wi16 wrirterl personnel policies that prohibit discriminatory treatment and Promote

fairness to all.

( Expecr non-biased rrearment from judges, magistrates, witnesses, litigants' advocates and all other

court us€rs.

( Tleat judges, magistrates, litigants, advocates, witnesses and all other court users with fairness'

respect and courtesY.

( Monitor own behaviour and attitudes to avoid discrimination due to a P€rson's gender' sex' race'

enthnicitY, and so on'

The Role of Advocates as Members of the Legal Profession and

Officers of the Court in Eliminating Gender Bias

Advocares as officers of the court have an important role and obligation in maintaining the digniry

andintegriryofthecourr. Throughtheirconduct,treatmentofthepresidingjudicialofficers'witnesses'

litigants, court employees and orher court users, they have a significant impact on the legal system and

the pursuit of justice. Such an impact could well have far-reaching implications for the gender problem

in the Judiciary and hence advocates too cannot escaPe their share of burden when it comes to

fighting gender bias within the Judiciary. Their high and constant leve I of interaction with the Judiciary

particularly endears them to effectively perform this worthy role' A code of Conduct spelling out

their rights and responsibilities in this regard would go along way in helping eradicate the problem of

gender bias within the Judiciary'

-t4-
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Such a Code of Conduct for Advocates could lay it that as Counsel, rhey have the right and
responsibilirF ro;-

( B. treated with fairness, courtesy and respect by judges and magistrares, courc personnel, lirigants,
witnesses, fellow counsel and other courr users.

( Expect non-biased rrearmenr from judges, magisrrates and litigants.

( Object to gender or racially biased statements or remarks made by judges, magisrrares, lirigants or
court employees.

( Tieat the judge, magistrates, court employees, witnesses, litigants, fellow advocares and other courr
users with fairness, respect and courtesy.

( Monitor their own behaviour, comments and attitudes ro ensure that they do nor display bias due

to gender, race, ethniciry and so on.

Gender Bias-Related Complaints Handling Mechanisms
within the Legal System

Having a well-defined code of conduct for all concerned players alone as hererofore suggested is nor

enough if the battle against gender discrimination within our judicial sysrem is to be won. Experience

in law enforcement within any jurisdiction clearly shows that even those with the best set of laws srill
record non-compliance by the subjects for such is the human narure. For this reason, a sound workable

mechanism has to be designed to take care of cases of gender bias related complaints against rhe

vdrrious parties concerned.

Complaints against the Judges and Magistrates

The Judicial Code of Conduct should provide standards for appropriate and inappropriare judicial

behaviour on all matters including one relating to gender bias so that those with complaints about the

conduct of a particular judge or magistrate can officially lodge the same, possibly by conracting:-

o The Hon Chief Justice

o Judicial Service Commission

o Or any other such institution that may be specified.

Complaints about Court Policies and Procedures

Likewise, if a person has a complaint about policies and procedures employed by a parricular courr

regarding gender bias or any other discriminatory-related rype of complaints, he or she should conracr

the local court administrator or supervisor, or:

o The Hon Chief Justice

o Judicial Service Commission

o Or any other such institution that may be specified, such as the Registrar

P
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Complaints against Court Employees

If a person has a. complaint touching on gender issues as to the conduct of a court employee' he or

she should conract the local court administrator or supervisor' or the Registrar of the High Court'

Complaints against Advocates

The Rules of professional Conduct provides srandards for appropriate and inappropriate advocate

behaviour. If a person has a complaint regarding the conduct of an advocate, he or she should

contact:-

Law Sociery of Kenya (LSK)

Professional Centre

Parliament Road

Nairobi

OR

-r6-
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The Complaints Commisston

Maendeleo House

Monrovia Street,

Nairobi
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Part If : Training Manual

General Guidelines to be applied

Gender Issues and the Courts

All judicial staff should acknowledge the presence of gender bias in the Judiciary and a

preliminary step towards solving the problem identified.

A general prelirninary point to be noted is that the presence of gender bias in rhe culrure, proccss and

practices in <>ttr corlrts liniits and erodes the ability of the judicial sysrem to respond to rhe problcn.rs

facing women in ottr society and this remains so whether sr,rch women are within the court as sraffcrs

or as coLlrt us€rs or participants in various court activitics eg as litigants or wirnesscs. A sirnilar

siruation holds true for women affected by domestic violence, sexual harassmenr or orher sex relrrtcd

offences such as rape, all of whom ultimately have to seek legal redress in courrs o[ law. It is thc

responsibiliry of thcJucliciary to address the question of general equaliry for all before the law and ro

raise awarencss on gender issues in all aspecrs of judicial sraff, of rhe existence of'gcnder bias within
the Judiciary as a necessary preliminary srep rowarcis tackling this problem.

The Iudiciary and Gender bias

Judicial staff should be involved and actively participate in the development of
gender-sensitive policies within our judicial system

The Judiciary nrLrsr at all times be in a prosition to inspire confidence in rhe public thar it serves. All
studies previously carricd in the last decade in jurisdiction such as the USA, Canada and Ausrralia

clearly iclenti$, gender bias as a pervasive systemic problem, which runs deep in many legal sysrems

and ours is no exception. Such studies confirm that many people in the legal fraterniry from both rhe

Bar and the Bench still adhere to traditionalviews about the supposed respective roles of women and

men in sociery. Vithin theJudiciary, such attitude affects the recognition and considerarion ofwoment

experiences over the years thereby leaving them bare to all sorts of discrimination based on gender.

The only difference between Kenya and those other jurisdictions referred to above is rhar whereas

various gender sensitive initiatives have been taken and implemented in the latter, our situation remains

unchanged to date and hence the persistence of gender bias in our judicial system. Our judicial staff

should understand this factual situation.

It cannot be overemphasized that of all the places, the judicial syst€m should be the last place where

incidences of gender bias should so blatantly manifest themselves and where corrective policy action

aimed at remedying such anomalies should be wanting or lacking altogether. The Judiciary is not only

I

'r

_r7_



GENDER MAINSTREAMING IN THE KENYAN JUDICIARY

a vital functionary o[ the various srare organs but is also an important beacon of hope to members of

the sociery that it serves, all o[whom ought to feel free to turn to itwithout any fear, reservation or

circumspection whenever their rights are threatened or abrogated. If and when members of the

sociery perceive gender bias to exist within a legal system, they will invariably lose respect for that

sysrem as well as for the law itself, if they never get to suffer from it themselves. Such a perception

deals a fatal blow to the rule of law and hence every step should be taken to ensure it is avoided at all

costs. our f udicial staff has to be heavily commitred to such a cause through their active ParticiPation

to preserve the integriry of the Judiciary'

The notion oFequality before the law, in all senses of that term, is a core tenet of our constitutional

norm5. This is understood by the fact that our Bill of Rights guarantees the individual fundamental

freedom anr1 basic rights including the rights to equaliry before the law without discrimination on a

number of grounds including gender. Although we have in Kenya no legislation on gender equaliry

we have rhe constitutional provision aforementioned. Even then, the same constitution is itself gender-

insensitive in some respecrs such as in rhe case of its provisions on citizenship. There are also several

pieces of legislation rhat are gender biased such as the Armed Forces Act and the Police Act which

circumscribe the rights of women within the forces. It is to the Judiciary that all these aspects fall

when it comes to the issues of interpretation and giving effect to such provisions of the law'

Naturally, for purposes of meeting gender-sensitiviry requirements in the Judiciary, we need on the

part of judges and magistrates some sorr of judicial activism that is pro-gender such that the spirit of

the consritutional provisions on equaliry above referred to can be given true meaning and full expression'

Such a situation is only possible if our judges and magistrates are able to adopt appropriate gender

sensitive atritudes that are consisrenr with our aspirations to attain a more balanced and fairly gender

sensitive strides in rhat direction and continue ro do even better. \We in Kenya have done nothing or

very little in this regard and hence we cannor afford ro resr on our la,rr.ls but instead put all efforts

aimed at bringing about greater gender equaliry as a matter of overriding prioriry'

It is in view of the foregoing that it becomes necessary that the Judiciary as an institution, together

with all its staff, urgenrly takes the lead in initiating and supporting gender equaliry from within itself

first, if it is to endear itself ro all members of the socieqy. To that end it is crucial that the Judiciary

evolves relcvlnt gender sensitive policy guidelines and entrench the same within its activities and

processes so .rs ro re flect this important imperative of our age; a policy in which inequaliry based on

any ground inclr-rding genc{er, should be met with zero tolerance. our Judiciary should encourage a

policy which would allow all men and women appearing before it to have equal conditions for the

realization of their full human rights and pote ntial in our sociery without any discrimination whatsoever

and to be accorded the same chance to benefit fully from the fruits of such endeavours.

s see the provisions relating to protection of basic rights and fundamental freedoms of the Kenya

(

('

I
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Gender Bias within the Judiciary

Ensure that all judicial staff understand and appreciate gender bias and its implications to
the rule of law and know what it is all about.

This is particularly crucial if we are to rely heavily on the judicial staff to help eradicate this menace.

Previous attempts towards defining the problem and setting out its implications to rhe legal system

could perhaps be instructive in this connection:-

Towards a definition

i) As Der the 1993 Australian Law Reform Commission PaDer on Eaualin before tbe ktu:-'

"Bias is a prejudice or special influence that sways the mind. It can be predisposition or prejudice,

which leads to a result, which is distorted, unfair or unequal. In the legal sysrem, this predisposition or

prejudice may be on the part of a court or tribunal, or it may actually form part of the law itself. In

either case the bias can lead to discrimination".

As per Justice Rosalie Silverman Abella, "Human Rights And the Judicial Role".

Australian Institute of Judicial Administration Annual Oration in Judicial
Administration.

It is fundamental that judges be:-

( Free from inappropriate or undue influence;

( Independent in fact and appearance, and;

( Intellectually willing and able to hear the evidence and arguments with an open mind

However, neurraliry and impartiality do not and cannot mean the judge has prior conceptions, opinions

or sensibilities about socieryt values. It means only that those preconceptions ought not to close his

or her mind to the evidence and arguments presented. In assessing how impartial the court is, the

tendency ro use labels or epithets instead of analysis is not particularly enlightening. Provocative

phrases may all too easily become shorthand ways to avoid thinking through rights issues.

iiil As per the dicta inlJnited, States - vs - De Gross 960 F. 2"d 1433,1438(9'h Cin992)

"Gender discrimination in the judicial system is a stimulant to communiry prejudice which impedes

equal justice for women"

ii)

I
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In fact, gender bias as an acknowledged systemic form of discrimination in the legal system mosdy

arises unconsciously, based upon attitudes and srereorypes rather than deliberate decision. Proving

this attitudinal bias is difhcult, and hard ro prevenr and correct. Biased attitudes affecting individual

cases can then affect the development of law and rhe trearment of women within the judicial system

and in the society at large.

Forms of Gender Bias within the Judiciary

Ensure that all members of the judicial staff are well acquainted with the same.

The relevance of such a requirement lies in the fact that only illustrating to judicial staff by way of real

life common examples can one drive the point home easily. Gender bias within the Judiciary takes

many dimensions, thus they are many and varied and can arise out of the following:-

ii)

In actions or behaviour of individuals or in decision-making by participants in the justice

sysrem which is based, or reveals reliance on stereotypical attitudes about the supposed nature

and roles of men and women or of their relative worth, rather than being based upon an

independent valuation of individual abiliry life experience and aspirations.

Myths and misconceptions about the social and economic realities encountered by both sexes.

It may also exist when:-

iii) Issues are viewed only from the male perspective;

i'n) Problems of women are trivialized or over-simplified;

v) ryomen are nor taken seriously and granted the same credibiliry as men;

vi) It forms part of the culrural traditions and in institutional practices;

vii) The substance of law fails ro reflect an integrated and balanced view of experiences in a

historical perspective;

viii) There is absence of appropriate laws geared towards altering gender bias, which apparently

seems to be in-built into the nature and operation of law'

I
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"Gender Sensitivity" Checklist on the question of
Equity before the law in our Judiciary

All judicial staff ought to ensure that they always remember and observe the following:

Attainment of ge nder equaliry in the Judiciary necessarily demands recognirion rhat the present

social, economic, cultural and political systems are gendered; that women's unequal sratus is

systemic' that such pattern is further affected by gender considerations and that as a means of
combating gender bias within the legal system, it is necessary to incorporate woment specificiry
priorities and values inro all major social instirutions including theJudiciary.

Achieving gender eqrrality and Fairness within the Judiciary will also require changes in
institutional practices in course and in the social relations through which disparities are reinforced

and sustained.

Gender equaliry is an important theme that should be integrated inro all policies, programmes

and projects within the Judiciary as a mamer of prioriqy.

The JLrdiciary is the last bastion against injustice of any sort including gender bias. Achieving

social jLrsticc including gender equaliry requires recognition that every policy, programme and

project affbct women and men differently. \Women and men have differenr perspectives,

needs, interests and roles all of which my be affected by their gender but by no means should

the same be used as a basis for developing gender-biased stereorypes and other forms of
discrimination based on gender.

Achieving gender equalirv within the Judiciary requires specific measures that are aimed at

addressing systemic discrimination. Such measures should be geared towards compensaring

firr historical and social disadvantages that prevent women from otherwise operating on a level

playing field with men. Under no circumstances should such measures be designed to make

women and men same but merely to ensure that both sexes enjoy equal opportunities to make

choices about their own lives. To achieve that objective within the Judiciary as an institurion,

requires a transformation of the various attitudes, policies, laws, procedures, norms and beliefs,

which exampli$, gender inequaliry.

I-he policy of Judicial Service Commission in matters of gender equaliry should be informed

by and reflect the spirit of gender sensitive constitutional provisions 6 which outlaw

discr.iminatory treatment of individuals on a number of grounds including gender. It is crucial

that true meaning be given to such provisions rather than mere lip-service.

6 sec S2,Kenya Constitution.
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Partnership between women and men is necessary in achieving gender equaliry. Changes

ought ro be effected in terms of attitudinal disposition and behavioral traits, which are out of

tune with gender-equaliry within the judicial system. Under no circumstances, should there be

rolerance ro srereoryping of the supposed roles and responsibilities of men and women in

various places, be it at home, at the workplace or within the communiry at large.

J'here should be recognitior-r within theJudiciary that the advancement of women and the

question of achieving parity between the sexes are matters of hurnan rights and a necessary

coldirion lbr socialjustice. Gender equaliry in theJudiciary is a necessary prerequisite for the

arrainment of all forms of securiry in rhe sociery be it social, cultural, economic or political

and hepce ir wor.rld be a worthwhile cause for the Judiciary to invest in.

Recognition should be given ro rhe fact that there exists gender bias within the court system

and that rl-ris Fact poses a real danger not only to the rule o[ law but also ro the general

adminisrration of jLrstice within our legal system. Conseqr.tently, there is an urgent need lbr

appropriate rneasure to be taken to deal with the prqblem. Such steps could include amonq

orhers, serring up of a Gender Thsk Force consisting of membership from the Judiciary and

all other interest groups such as the Law Society of Kenya (LSK), Federarion of Kenyan

'Women Lawyers (FIDA), Kenyan Section of the International Commission of Jurists (lCJ-

Ker-rya), the Law Reform Commission and various donors willing to extend technical and or

financial support to such a cause.

The overriding rcsponsibiliry of such a Thsk Force should be to raise awareuess on gender

issues within thc Judiciary and recommend appropriate remedial measures which otrght to be

rakel to bring about gender equality and fairness wirhin the Judiciary. The Task Force could

possibly begin by:-

!

,\
t

a

a

a

Identi$ring the various areas o[gender bias within the J.rdiciary.

Evolving a mechanism within the Judiciary for handling and decisively dealing with

allcgations of .iudicial misconduct taking the form of gender bias.

Recommending to the Judiciary various ways of raising consciousness and sensitiviry

to gender issues, for example, through appropriate training methods aimed at incalcating

gender fairness in all the judicial staff.

Devising various gender fairness strategy programmes for collecting information on

or about gender issues arising from time to time within the Judiciary, which issues

require attention.

Devising a mechanism for the implementation and continued monitoring of such

measures as may be agreed on from time to time, aimed at fostering gender sensitiviry

within the Judiciary.

a

a

a
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Need to evolve appropriate Rules of professional and.iudicial code of conduct that emphasis

gender sensitiviry and wl-rich outline the accepted standards of conduct to be observed by all

cadres of judicial staff.

Role of Court Staff in Gender Bias

Device gender sensitivity and awareness exercises amongst all staff serving in our juclicial

system.

It is irnprortanr rhar all rnembers of our Judiciary whether judges, magistrates or other staffers are well

informe<l about gender issues if progress is to be made in creating a culture of gender sensitiviry and

equality For all before the law within our Judiciary. The best way forward in this regard is to involve the

staff in such activities as would achieve that objective.

Methodology:

O Evolve in our courts formal initiatives concerning gender issues'

O Commission experrs to identift study and research on various gender issues alising within rhe

legal system which require attention.

O Arrange within the Judiciary from time to time workshops and conferences in the context of

conrinuing judicial gender awareness programmes as well as other training sessions or clinics during

which adequate opporruniry can be devoted to broader discussions on gender issues.

Issues for consideration

O Invitarion of suitable guesr speakers to give keynote speeches and present discussion papers and

the basis of which further discussion o[gender based issues can be discussed with active participarion

of members of the Judiciary.

O Making of attendance and acrive participation in such forum as necessary prerequisite for prospects

of further advancement in onet career within the Judiciary'

O Exploring what suitable gender awareness training programmes can be organized fbr judicial staff

with a view ro successfully redressing problems and perceptions of gender bias that are endemic

within the Judiciary.

O Identifying what gender related problems persist in relations to equal opportuniry in employment

and promotion within the administration of our courts'

/
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O Evolving suitable programmes that can be extended or designed ro redress problems of gender

bias within the courrs.

O Ensuring that the focus of such forum is devoted to the quesrion of gender fairness and equiry

berween the sexes within the Judiciary, with a view to attaining equaliry in rhe trearment of all

judicial staff. A strategy of this kind can go along way towards eliminating discriminatory behaviour

and help in developing policies targeted at eradicating all forms of gender bias within theJudiciary
as a work place.

Other possible techniques and mechanism that could assist:

Evolution of an appropriate \Workplace Diversiry Plan that encapsulates such practices as are

open and sensitive to gender issues.

Evolution of judicial recruitment policies, principles and guidelines, which embrace gender

equity and equal ernployment opportunity. Such policies should address issues like gender

discrimination, equal opportunities and sexual harassment within the Judiciary as a work placc.

Purting in place a continuity gender support programmes thar promore and encourage effective

participation of women in rhe judicial workplace on equal terms wirh men.

Methodoloov

-

O The Judiciary should establish a committee on Gender Equaliry Issues & the Law Committee.

Indeed such a committee is long overdue.

O Such a step would be vital, as it would signifr an increasing awareness in the Judiciarl, of gender

issues and its relevance for the general administration of justice and the courr's role in the

management of such rnatters.

O Central to the role of such a committee would be the mandate commensurate with the obligation

of the coLrrt to do right according to law, to all manners of pcoplc appearing before or working

within it.

O Pursuant to such a mandate the committee should have a monitoring and informatory dury to the

court of the various relevant gender issues that need to be addressed, and of ensuring that such

necessary policies and procedures as are appropriate are put in place within the court to deal with

rhose issues.

Use of Case studies

Involve judicial staff in such studies and illustrate to them by way of examples, instances of Gender

Non-Sensitiviry in our Judiciary, for example, as evidenced by lack of Judicial Support Services

A cursory survey of the existing structures and facilities within our courts reveal total lack of gender

specific court-support services for women, which facilities are necessary for purposes of enhancing

-24-
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their access to justice within our judicial system. This situation remains so despite the fact that the

needs of women and men clearly differ.

This position is clear testimony of our judicial systemt gender insensitiviry and its non-recognition of

the multi-faceted role thar the vast majoriry of women in our sociery play and the experiences they go

through, inter alia, as the:-

i) Primary carers of our children, often with the sole responsibility for childcare within the

family.

Victims of domestic violence

Victims of sex-related offences.

Victims of old age sex-based attitudinal stereorypes that depict them in less standings as

compared to their male counterParts'

ii)

iii)

i")

Issues for consideration:-

. What gender specific court support schemes do we need for women in the Judiciary?

The solution to such a problem perhaps lies in the provision within the precinct of court of mothers'

rooms, child care cenrres, private areas for feeding or changing infants, childrent play facilities' social

nerwork or financial resource support schemes for indigent women, monitoring mechanisms to enhance

safery of vulnerable women vicrims of domestic violence whenever they share sessions with their

former partners.

. What and how should the Judiciary provide or facilitate the provision of such services?

probably by looking into the quesrion as to what are rhe requisite physicalenvironments that fulfil the

requirements of gender sensitiviry or perhaps by considering the possibiliry of offering conrinuing

legal education geared towards fostering gender awareness, or making available various literature material

guidelines on gender issues, among others.

. 'What funding and planning issues should be considered in relation to the provision of

such court based gender suPPort schemes?

probably build new courrs with childcare facilities and do likewise in the case of old buildings being

refurbished as courthouses so that all courthouses reflect an element of gender sensitiviry.

. Is there need to re-examine hours arrailable to various court users with a view to ensuring

greater access to the court so as to make them gender sensitive?

perhaps alrernative or more gender responsive approaches to court hours could be explored to

accommodate women, due regard being given to the various roles that they play in sociery.
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Is there need for a Handbook on Codes of Conduct and Practice Directions for all judicial

staff as regards gender issues?

Possible arcas for ernphasis in this connection could be about the following:-

i) Assumptions about sex roles.

ii) Forms of address.

iii) Use of gender-neutral language.

i") Appreciation and accommodation of women's perspectives.

It is a factual point that our judicial system has no handbook on codes of conduct for judicial staff

which factor may well have contributed to the woeful lack of gender sensitiviry within our legal system.

As heretofore noted elsewhere, it is necessary that urgent appropriate measure be taken to:-

Develop and adopt a code of judicial conduct under which all judges and magistrates would be

obligated to perform their judicial duties with neither prejudice nor bias of any kind.

b) Ensure thar such officers shall not, in the course of carrying out their judicial tasks, by words

or conduct manifest bias or prejudice, including but not limited to bias or prejudice based

upon gender, race, religion, national origin, disabiliry age or other discriminatory considerations,

subject to the court's directions and control to do so.

c) Ensure thar well esrablished rules for the disqualification of judges or magistrates for real or

apprehended bias are invoked by those aggrieved by the alleged instances of gender-biased

judges or magistrates.

In the alternarive, ensure that judges or magistrates or other .iudicial staffers displaying gender

bias are sub.iected to some form of complaints or disciplinary proceedings before a tribunal.

e) Additionally, ensure that judges or magistrates with a long standing history of manifest gender

bias in rhe course of discharging their duties are removed from office through the constitutionally

established channel on the motion on the premise that such conduct in effect amounts to

gross misconduct.

Is there a case for the development of appropriate gender sensitive Practice notes on

treatment of female staffers or users of the courts, inter alia, to:-

a)

d)

,)

ii)

ii,)

i")

Protect a woman's right to choose the title by which she is to be known when being addressed

while in court.

Ensure that her name is pronounced correctly while in court.

Ensure respect for any social cultural practice that she engages in

Ensure that adoption within the Judiciary of such gender-neutral titles as 'Honourable Justice

or Magistrate'.
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v) Ensure the substitution and inclusion of all gender-biased terminology within our judicial

system.

lssues arisins:

-

O \)/hat roleJudicial Handbooks can fulfill in alerting judges and magistrates to matters of gender

bias.

O The scope and possible effectiveness of codes of conduct to deal with gender issues.

O \Whether or nor our Judicial Service Commission can adequately deal with the problems of gender

bias or would some form of alternative body such as an ombudsperson be needed.

O 'What sanctions would be appropriate as against gender bias in the Judiciary.

O 'Wherher practice nores should be issued directing all judicial staffcourt users as to matters such as

gender-neutral languaqe, forms of address or other matters such as assumptions as to the supposed

sex roles of men and women.

The place of continuing Judicial/Legal Education:

Employ this time-tested enlightening device as tool for eradicating the problem of gender

bias *ithin the Judiciary by subjection of all staff to the same'

Ir cannor bc gainsaid that initiation of deliberate actively orchestrated Programmes of continuing

judicial legal educarion aimed at making judges or magistrates more aware of the presence and dimension

of gender bias can go along way in dealing with systemic bias within our judicial system. Such education

initiatives should seek to directly challenge both the conscious and- unconscious practices in our judicial

system. In fact, such programmes involving awareness of gender issues have been evolved in several

jurisdictions in the Commonwealth such as Australia and Canada with marked success. Similar successes

have also been registered in the United States of America and the European lJnion, and Kenya can

gain from their expcriences.

Though often perceived as threatening to the independence of the Judiciary, such programmes pose

no rhrears ar all if planned and implemented with the co-operation and involvement of judges or

magistrates rhemselves for it is only under such a circumstance that they can truly characterize their

perceptions of matrers which come before traits of gender bias that characterize their perceptions of

marrers which come before them for deliberation from time to time. Judicial officers need not shy

away from admitting their susceptibiliry to gender bias in the course of performing their duties for

such a posrure is sure ro obstruct all efforts towards eradicating the problem from within.

Engaging them in open discussions on the issue of gender bias can help break the ice and so they

should be encouraged to take part in as many activities as possible involving discussions of this nature.

Indeed such participation has elicited quite some frank admissions from amongst the judges themselves

of the exisrence of gender bias in the court system with a corresponding pledge of commitment by

them of their resolve to eradicate it.

I
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One such experience will suffice:-

As per Hon Mr Justice Malcom, "Gender Bias in the Administration of Justice" (1993 5(4)

Judicial Officers Bulletin p.25

" For me and uety intprtrtantly it utas shotun thatjudgcs unintentionrtlly uruuillingly or unhnowingly r{bct a genfur bias

in their judgrments. I rnust con/is iffeh immediarely dtfensiue tplten I heard thisfor thefrst time . I thought to myself,

I am no chnuuinist. My impartiali4, and sense of cqtmlity /toweuer, that tltis is my line of thinking reuealed the

existance o/'the problcm. l'be comfortable selfimage ofneutali4, suPPresses the uery sensitiuity which is necessary to

ac/tieue the rtecessltr! laual ofequality."

Issues arising:-

O How ro introcltrce and r-rse judicial education prograrnmes and genders issues committees to

successfirlly raisc rrwarcncss of gendcr isstrcs within otrr judicial systen-r.

O \What a.pproPriarc corlrent of these prograrnmes atrcl cotntnittees should be included to help achievc

these <>bjectives?

O 'W.hether 
ge nder awareness training should be voluntary of whether participation in such

programmes should be made cornpulsory for all judicial sraff.

O $Thether rherc is nced to appoint more women to senior positions within the Judiciary in view of

the fact that there is no doubt rhat there exists a strong l-ristorical relationship between gender bias

and the low nrrmber of women in scnior positions, both within the Judiciary and in the legal

profession ir-r gcncral. 'fhis f,rct otrly serves to exaccrbatc the issue of gender irias within the

judicialsystcm.

Dication of Gender bias in the Judiciary:

Encourage the participants to come forward with appropriate reconlmendations for the way

forward after every discussion on various gender issues. Such recommendations may include

but need not be limited to the following:-

Though voluntary educarion programmes on gendet awareness for judicial staff and changing

appointmenr profiles involving recruitmenr of more womell judicialofficers into senior positions may

be a step in the righr direcrion, rhe same may not be adequate for purposes of addressing the endemic

problem of gender bias in the Judiciary.

Accordingly, with the full participation and involvement of the judicial staff it should be possible to

initiate appropriate measures that are geared towards attaining the following:-

i) Mandatory gender awareness education for judicial officers and other court staffers with a

view to eradicating gender bias within the Judiciary'
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ii) Establishing codes of conduct backed by clearly spelt out disciplinary procedures for expeditious

dealing with instances of gender bias involving judicial officers and other court staffers.

iii) Issuance of court practice direction by the Chief Justice from time to time to help guide all

judicial officers and other courr staffers on rhe appropriate model of address and behaviour

within the Judiciary.

i r) putting up of gender sensitive support facilities and services within the courts or their environs

to reflect judicial sensitiviry to gender differentials'

v) Carrying out of a comprehensive research as to what appropriate gender initiatives should be

undertaken and implemented in rhe Judiciary with a view to addressing instances of gender

inequaliry.

vi) put in place a monitoring and review mechanism to assess the impact and scope of such

initiatives with a view to proposing where appropriate, such changes as may be necessary for

successful implementation of the initiatives in question'

Methodolosv:

O -fhe 
Jtrdicirrr' apcl thc different clonors and or orhcr stakeholclers witlr regarcl to sttrcicr rcl;rtccl

issrres c.ul,--l scek thc views and or cornments on the various gcndcr initiarivcs tltat Ircecl .su[)port

fbr tScir irpplenrentation. Responses elicited rhrough such rn cxercise could be rcliecl on arld uscd

as rhe basis of luture broader gender sensitive discussions'

O The JLr<liciary i1 collaborarion with professional groups wi.rhin the legal frate rnitt' sttch as thc [.alv

Society of Kenya, ICJ Kenya and Kenya Human Rights Commission, among othcrs, coulcl firrgc

a suitable working alliance aimed ar discussing broad gender issues to [',c couvet.ed in thc rcvicrv'

O Extcnsive g5ender lirerature and other relevanr material on experiences in other.iurisclictions which

havc cleirlt with thc quesrion of gender bias shoulci be sor.rrced and relied otr to Pr<>vidc suit,ttrle

n-roclels For oltr situation.

O Drafi discgssion papers on such gender issucs as rney h,rvc been identified as deserving <>f bcine

adclressed should be released ro the public and their comments irnd vicws sotrght bcftrre a flnel

report and recommendation of the review made'

lssues Arising:-

tr Is tScre official rccognirion by thc Judiciary of the exisre nce oIove rtly and svstctlatic c{iscrinritr:ttiott

within our ir-rdicial system?

o \What are thc gender bias problems facing oul' courts today?

a \What .role can the Judiciary and other stakeholders in gender related issues play it't pron'rotint

gender issues within the Judiciary?

o \Vhat are the steps that can be taken to increase advocacv of wonren's expcriences ,rntl rvotrlen

rights issues in our courts?

b
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Gender Issues for the Judiciary and other Court Users:

Emphasize to all judicial staff the need to at all times take the following necessary precaution

in the course of their duty as the way forward.

( Avoid adoption of inappropriate gender assumptions, stereorypes or "common sense" norions,

or construction of arguments or exercise of powers based on such assumptions, stereofypes or

notions, rather than on an evaluation of the evidence in the particular case. Such efforrs should be

particularly more exerted in the area of sexual assault trials. where gender myths and stereorypes

have received the nlost prominent media attention.

( Elirninate gender stereotyping through judicial education programmes, the cenrral focus of which

should be geared towards dealing with the way in which assumptions about gender roles can cause

harm to court users, limit their access to legal redness and interfere wirh assessmenrs of the

credibiliry.

( Issue and or revise all practice notes, court rules, court administrative directive, and other publications

to ensure rhat language used therein is gender inclusive . Creation of "court conduct handbooks"

which include the role of judicial officers and orher court staffers aimed at eliminating gender bias

and the effects of ste reotypes certainly offer a suirable way forward in that regard.

( Introduce court support services, particularly for women complaining of domestic violence as a

strategy to make the legal system more accessible and responsive to the needs of women who

have experienced domestic violence.

( Involve broader participation of certain groups in gender matters, for example, FIDA or other

starutory boclics sucl-r as the Law Reform Commission in gender issues so as to give gender issues

the significant attenrion they deserve.

( Recognize the historical absence of women in the legal profession in general and in the judicial

service in particular and the experience of women as aliens ir-r the legal environment or arena in

which the law has largely developed without the insights and perception which women within the

profession can bring given the said historical factor.

( In light of the above, cvc>lve prolicies that ensure that women:-

- Progress throrrgh the ranks of the judicial service in proportion to their numbers or senioriry.

- Are nor over represented in the lower echelons while their representation in the upper

echelons remain low.

- Do not leave Judiciary in highly disproportionate numbers as compared to their male

counterParts.

- Eliminate traditionalcourtroom practices such as the physical setting of courthouses which

its attendant disadvantages women in terms of projection of voices of higher pitch for one
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to be audible which feat, mosr women find difficulr to achicve u'ithout their fault and yct

they srill incur the wrath of the court, especially for thosc who are of a small stature w[tr

find it difficult to make their presence felt'

- Discourage courrroom theatrics which go down well with the presiding officers' bLrt which

are 
'ormally 

iniriated and comforrable played nrainly by nrale counsel but which tl'reir frinralc

counterparts find rather alienating and confusing'

- Adopr a policy of acceptance and suPPort for women in the judicial systenl and the legal

proFession in general to enable the attainment of a more gender-balanccd Judiciary' such

a policy may lead ro more wome n gaining the level of experience and maturiry required for

judicial recruitment.

- Improve the legal environmenr for women to enable them overcome gender bias and

discrimination in the Judiciary by appoinring more fernale judicial officers'

General Recommendations:

I. There is need to develop a comprehensive educational forn-rat including the

incorporation of gender fairness training into judicial education Programmes and court

personnel programmes; an<l encourage the incorporation of gender fairness training

in all Continuous Legal Education (CLE) Progralnmes'

II. The educarion format should be monitored and updated on an annual lrasis to ensure

that ge.<ier fairness rraining is being interwoven with other asP€cts of training fbr

iudges, lawyers, and court personnel'

IiI. AIso, have gender fairness issues included periodically in the discussions held at Bench

and Bar Conferences'

IV. Judges and other judicial staffshould receive periodic training and education concerning

theeffecrsofgenderbiasonlawyers'courtPersonnel,judicialofficers'andconsumers

o[ justice as a whole, and devise methods for avoiding it. The training should heighten

theawarenessofjudgestothepossibitirythatgenderisinfluencingtheirdecision-

making. If possible, this trainingshould be provided in a form that involves judges as

active participants and not merely as an audience'

V. Encourage the inclusion of gender fairness issues for discussion at the annual meetings

o[ Magistrates and Judges fusociations and secure the commitment of members in

promoting gender equiry in the judicial system'
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Develop and periodically review the Code of Judicial Conduct to determine if it

adequately addresses a judge's responsibiliry and dury to perform their duties without

bias or prejudice as well as their dury to not permit staff, court officials and others,

subject to the judges direction and control, to do so as well.

VII The Kenya Magistrates and Judges fusociation be encouraged to highlight gender

issues in their 'Hakimu' magazine advising the members of their obligation not to

discriminate based upon gender and notifying them of the legal consequences of

doing so, such as law suits against them for discrimination or sexual harassment, among

others.

VIII Court staff throughout the country should receive periodic training and education

addressing gender fairness, promoting neutral hiring procedures, and equitably enforcing

gender-neutral personnel policies. Gender-neutral management practices should be

adopted in all courts and court related units. The training programs should be monitored

to ensure equal access and participation by male and female employees.

IX. It is important that court personnel are educated to treat all female judges, lawyers,

litigants, witnesses and other court personnel in a professional manner and with equal

deference and respect accorded their male counterparts and to avoid stereoryping

based on gender.

x. Encourage law schools to educate and sensitise their faculry and students about the

subtle and overt manipulations of gender bias directed against attorneys, witnesses

and litigants with an aim of curbing the practice in future .

Encourage law schools to intervene to correct inappropriate gender related conduct

of law students, law professors and law school administration.

XII Encourage law schools to integrate instruction concerning inappropriate gender-related

conduct and other gender fairness issues into clinical programs and classes on

professional responsibiliry and trial advocary.

xIII Encourage law schools to pursue a poliry of providing students and graduates with

equal opportuniry to obtain employment without discrimination on the ground of

sex.

Periodically examine civil and criminal procedures and processes contained in thc

Kenyan laws for recommendations regarding possible amendments to eliminate subtle

forms of gender discrimination.

VI

XI

XIV

-32-



GENDER MAINSTREAMING IN THE KENYAN JUDICIARY

Part III: Select Excerpts of material relevant to Gender Mainstreaming
in the Judiciary

Appendix A

SUPREME COURT OF NE\r MEXICO STATEMENT CONCERNING GENDER BIAS

IN THE COURTROOM

In 1987 the State Bar of New Mexico established the Thsk force on \7omen and the Legal Profession

and requested that the Task Force 'examine the needs of women lawyers, their acceptance by the

Bench and Bar in general, their needs and the degree in which the State Bar has addressed those

needs'. The Court has received and considered the final report of the Thsk Force. The Thsk Force

has found that practices which reflect gender bias do occur in the courts and must be addressed by the

presiding judE;e. The most common of these practices include:

( Addressing women attorneys in an unprofessional manner, through the use of their first

narmes or terms such as 'girls', 'sweetie', or'honey'. This is unacceptable.

( Comments on the physical attributes or clothing of women attorneys. This cannot be

allowed to occur.

( Gender-biased jokes or comments concerning women attorneys. This practice must be

elirninated. Judges should be alert to these practices and take prompt action to remedy the

sltLlauon

I

L

I

Incase of an1. gender-biased conduct, it is recommended that the counsel who feels aggrieved should

ask for a conference with the judge, in chambers, to point out the alleged conduct. It is hoped that, in

virtually all cascs, the judge will recognize the problenr and voluntarily disconrinue such conduct on his

or her parr or direct discontinuance by others. In the event such conduct continues, the aggrieved

attorney shcr-rld not hcsitate to rnake a record of the occurrence.

In addition to the above-cited situations, judges must be sensitive to the following areas of possible

gender bias:

( Fees au,arded in fee -generating cases should be non-gender based. \7omen attorneys

should be awarded fees the same as those awarded ro male attorneys in similar cases.

( Equal deference should be given to female exPert witnesses.

Judges mus,t inform judicial employees to refrain from gender-biased conduct and, in the event such

conduct comes to the attention of the judge, she or he must promptly admonish against such condt'ct

in future.

Judges musr acr as role models. In order to assure all citizens the same rights, judges must strive to

accord the attorneys appearing before them the same respect and degree of credibiliry regardless of

the so< of the arrorney. ft is incumbent on all judges to treat the advocacy of all attorneys in a gender-

neutral msnner and to become sensitive to gender-biased behaviour. Sexual stereoryping has no place

in the cou.rrroom. Prejudice against women is no less serious than racial prejudice.
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Appendix B

JUDICIAL BRANCH OF NEW MEXTCO STATE GOVERNMENT

It should be the policy of the Judiciary that sexual harassment of employees in the workplace

is unacceptable and will not be tolerated. There should be a law to provide that:-

Harassment based on sex is a violation of individual right to privary. Any unwelcome sexual

advances, requests for sexual favors and other verbal or physical conduct of a sexual nature

should constitute sexual harassment when;-

( Submission to such conduct is made either explicitly or implicitly a term or condition of

an individualt employment;

( Submission to or rejection of such conduct by an individual is used as the basis for

employment decisions affecting such individual; or

( Such conduct has the purpose or effect of substantially interfering with an individual's

work performance of creating an intimidating, hostile, or offensive working environment.

I Common sources of charges include offensive or abusive physical contact, joking,

lewd language, suggesting sexual favors, displaying sexually suggestive ob.iects, pictures,

magazines, etc.

All judicial officials, supervisors and employees of the judicial branch should be put

under duty to avoid any behaviour or conduct toward any other employe; which could

be interpreted as sexual harassment.

Any employee who feels that he or she has been the victim of sexual harassment

should confront the individual doing the harassing and demand that the behaviour be

sropped. If the harassment continues, the employee shoultl noti$/ his or her

adminisrrative authoriry that will immediately notify thc Court Administrative Authorities

of such behaviour.

Adminisrrative authorities include the chief justice, the chief judge of the Court of

Appeals, the various heads of the High Court Divisions, the chief law librarian of the

High Court Law Library and other Courr Libraries, the resident judge of the stations,

a head of all subordinate court stations, the various chief magistrates of magistrate

courrs and the court administrator in those stations where a court administrator is

authorized by the legislature, approved by the high court, designated by the presiding

judge as the adminisrrarive authoriry. If the adminstrative authoriry is the individual

harassing the employee, the employee should go directly to the ChiefJustice.

II

III
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The Chief Justice should prompdy investigatc the complaint and advisc the person

againstwhom the complaint is made that the behaviour complained of is inappropriate

andwill nor be rolcrated. If thc reported harassment is substantiated, prompt, corrective

actipn musr be takcn. Such acdon may include discipline up to and including tcrmination
l

of the offcnding employce or employees, depending on the naturc of the violation.

Employces who file sexud harassment complaints may not bc rctaliated against, and

such retaliation in and of itself may be grounds for disciplinary action.
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Appendix C

PROPOSED ADOPTION OF RULE OF PROFESSIONAL CONDUCT 16-300, SUPREME

COURT, NEW MEXICO

(The Court is considering adoption of the following proposed Rules of Professional Conduct)

Prohibition against individuals discrimination. In the course of any judicial or quasi-judicial proceeding

before a tribunal, a lawyer shall refrain from intentionally manifesting, by words or conduct, bias or

prejudice based on race, gender, religion, national origin, disabiliry age, or sexual orientation against

the judge, court personnel, parties, race, gender, religion, national origin, disabiliry age or sexual

orientation is material to the issues in the proceeding.

For purposes of this rule, the terms 'judicial or quasi-judicial proceeding' shall refer to any and all

courts, regardless of their jurisdiction or location, as well as any government agency, board, commission

or department before whom the lawyer is engaged in the practice of law. The rule encompasses

arbitration or mediation proceedings, whether or not court ordered.

For purposes of this rule, the term 'sexual orientation shall mean heterosexualiry.

For purposes of this rule, the term 'proceeding' shall mean any judicial or administrative process

relating ro rhe adjudication or resolution of legal disputes (including, but not limited to, discovery

procedures, arbitration, and mediation), rule making,licensing,lobbying, the imposition orwithholding

of sanctions, or the granting or withholding of relief.
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Appendix D

EXCERPTS FROM THE DRAFT CIDA POLICY ON GENDER EQUALITY, JUNE 1998

l. Introduction

CIDA has a long history of supporting gender equaliry and of updating its policy instruments at

intervals to reflect its experience. Since the first guidelines on'Women in Development (\MID) were

developed in l976,we have worked consistently both within the Agency and with our Partners, other

donors and international insritutions to advance the dialogue on equality and to ensure that our

commirment to equaliry was reflected in allAgency policies, programmes and projects. As our experience

has grown, our understanding of the Processes that lead ro gender equaliry has expanded and we have

adjusted our approaches to reflect lessons learned. Over the years' our approach has evolved from

understanding of the imporrance of woment participation in che development Process to recognizing

the need for gen<ler equity and women's empowerment to emphasizing the centraliry of gender equaliry

and women's human rights.

CIDA'' gender equaliry policy is a product of the many insights we have gained through experience

and self-assessmenr, including the recent Performance Review-carried out under the 1995 policy on

'!?'omen in Development and Gender Equiry. The present poliry update also recognizes and incorporates

advances made at international fora, most notably, the strategies and commitments to gender equaliry

established in Beijing Platform For Action, the final document of the Fourth United nations World

Conference on \7omen held in Beijing in 1995. In a addition, the policy reflects donor commitments

to gender equality highlighted in Shaping rhe 21" Century: The Contribution of Development Co-

operation and in the DAC Guidelines on Gender Equaliry and\romen's Empowerment in Development

Co-operation of the Organization for Economic Co-operation and DeveloPment (OECD)'

2. Goal

The goal of CIDAs Gender Equaliry Poliry is to achieve gender equaliry whereby women and men are

able to realize their full human rights, parricipare as decision-makers in shaping the sustainable

development of rheir societies and benefit equally from the results.

Setting the stage for the Next century: The Federal Plan for Gender Equdity, Status of '\y'omen

Canada, August 1995. Gender equality means that women and men have equal conditions for realizing

rheir full human rights and porential and to contribute to national, political, economic, social and

cultural development and benefit equally from the resuks. Equaliry is essential for human development

and peace.
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A:nining tcndq cqudiry dcman& a rccognition that cumenr socid, cconomic, cultural and politicel
,/llGml ere pndcrtd; thlt womcn's uncqud rntus ir systcmetic; that thir pettcrn is furthcr affcctcd by
nc, cthniciry rnd dimbiliry; and that it is ncccrcrry to incorpontc womcn! specificiry, prioritics end

vrluo lnto dl mrjor rccid inrtitutionr.

Bucd on dtc OECD-DA Guidcling on Gcndcr Equrlity urd Womcnl Empowerment

Gondu oqrulity doo not meln inrolving c{ud numbcre of women rnd mcn, nor docs gcndcr cquality

mcm thlt mcn rnd womcn bccomc thc nmc", but thrt thcir opponunitio end lifc chanccs are

oqual. Thc cmphuir on gcndcr cqudity docr not prsumc e prrticulrr modcl of womcn and mcn

hert cqud opportuniticr to.mekc choiccr rbout whrt gendcr cqudiry rnclnr rnd work in partncrship

!o rchictc it. Bccrurc of currcnt dirprritio, equl tutmcnt of womcn rnd mcn is insufficient as a

$lrry 6r gandcr cqudisy. E4ud tmtmcnt in thc contcxt of inequalitie crn mcrn thc pcrpctuation

ofdlrprlticl. Achio,ing gendcrcqulitywill require chrngo in inrtitutiond precticcs and sociel rclation
ahrct$t which dirpriticr rre reinhracd rnd nutrincd. It elro rcquircr r &rcng voicc for womcn in
,lupirU their rocictio.

I Prlnclplor

CIDAI virbn of gcndcr equrlity ir bucd on thc following principlo:

Gcn&r cqrullty h r crorcgttlng thcrnc to bc intcgnad into dl policier, prutrammcs

rnd profoctt, rr woll lr onc of CIDAL rir Prognmrning Prioritio.

b) AAlovlng .oclrl jurtico, including gcndu cqudlty, wtll rtqutrc the rccognition thrt
cvt!ry Pollcy, Pto$rnno rad pr,oiccr rftct womctr urd mcn difirnndy.

Vorncn rnd mcn hnrc diftrent pcnpcctivcr, nedr, intcrstr, rolo rnd tuourtcl - diftrcns
thrt u'e drc efrcctcd by clarr, ncc rnd cthnicity. Policio, prognmmcr end projccu murt
looount 6r thc diffcrcnco in expcricncs rnd rituetioru beturccn ud rmong nomcn'rnd
mcn.

c) AAicvlng gondcr oqudlty will roqulr rpcciftc mcrrurtr dofncd o rddrur ryrtrrric
dbcrlnlnrtlon.

Spelfic mcrrutrr mut oftcn bc tdrcn to oontpcrurte for hirtoricrl urd rccid dbdvrnn3a
thrt prcvtnt womcn fi,om othcryirc opcnting on e lcwl pleying ficld with mcn. Thcrc mcuurtr
.fG not dcligncd to mele wumcn md mcn thc lrmc but to ctuurc thrt uomcn urd rncn hrw
cqud opportuniticr to mdrc choicq rbout thcir onn lirrcr. Addrering dircriminrtion cntrib r
tnnrhrmrtion of thc policio, hwr, procodug, nonu, hlie6 rnd rttituder thrt mrintdn
pndcr incquliry.

r)
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d) Gender equaliry can only be achieved through partnership between women and men.

Gender inequality is an issue that concerns and must be addressed by both women and men.

By enlarging choices for borh women and men, all sociery benefits. Gender equaliry will

involve changes in both women's and men's attitudes and behaviour regarding roles and

responsibilities at home, in the workplace, in the communiry and in national, donor and

internationai institutions.

e) 'Women's empowerment is central to achieving gender equality.

Through empowermenr, women gain control over their lives and a greater voice to challenge

inequality in their home, workplace and communiry.

Respecting women as agents of change in economic, social and political processes ts

essential to achieving gender equality.

'\W'omen and men have the right to participate, articulate their needs and interests and take

ownership of the decisions that affect their lives.

4. Rationale for CIDA's Policy

The advancemenr of women and rhe achievement of equaliry berween women and men 2re lrl?t(etS

of human rights and conditions for social justice and should not be seen in isolation as a women's

issue. They are the only way to build a sustainable, just and developed sociery. Empowerment of

women and gender equaliry are prerequisites for achieving political, social, economic, cultural, and

environment securiry among all peoples.T

(") Canada's Commitments to Gender Equality and'Women's Human Rights

Canada is committed to achieving gender equaliry at home and throughout the world.

For Canada, the rights of women and girls are inalienable, integral, and indivisible part of all human

rights and fundamental freedoms. The Canadian Constitution, which includes the Charter o[fughts

and Freedoms, guaranrees rhe right to equaliry in the law and equal benefit of the law without

discrimination on a number of grounds including sex. Canadat Federal Plan for Gender Equaliry

approved by Cabine t in 1995, committed all federal departments to gender analysis and to the promotion

of gender equality in all areas, including international co-operation.

'Woment human rights are the rights to which women are entitled simply by being human. Regardless

of their culrure, religion, class or ethnicity, women all over the world are entitled to enjoy human

rights. The primary international document stating women's human rights is the I979 Convention on

the Elimination of All Forms of Discrimination Against \7omen (CEDA\7).

71Ae1ing platform For Action, Fourth United National World Conference on Women'

Beijing, 1995, ParagraPh 4l)
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The Beijing Platform.For Action represents the commitment in action of 189 nations ro support

women's empowerment, guarantee women's human rights and achieve gender equaliry. National

governments committed themselves to promoting gender equaliry in the formulation of all governmenr

policies and programmes. They identified 12 common critical areas of concern for particular atte ntion:

poverry; education and training; health; violence against women; armed conflict; economy; power and

decision-making; institutional mechanisms for gender equality; human rights; media; environment and

the girlchild.

Ultimately, gender equaliry contributes to improving the well being of women, men, girls and

boys in our partner countries, which is at the centre of our international co-operation mission.

(b) Human Rights, Democratization and Good Governance

To increase'r.rp..t for human rights, including children's rights, to promote democracy and better

governance and to strengthen both civil society and the security of the individual.

The human rights of women and girls are in inalienable , integral, and indivisible part of all human

rights and fundamental freedoms.

By both promoting and supporting processes towards the eradication of all forms of discrimination

on the grounds of sex, CIDA can shape a new human rights practice that protects all human beings.

Greater numbers of civil sociery organizations advocating for women's rights.

Increased capacity of government institutions to implement policies and programmes which support

gender equaliry (eg police and judiciary sensitiviry on domestic violence).

(.) Gender, Gender Roles and the Gender Division of Labour

Gender refers to the socially constructed roles and responsibilities of women and men. The concept

of gender also includes the expectations held about the characteristics, aptitudes and likely behaviours

of both women and men (femininity and masculiniry). These roles and expectations are learned,

changeable over time and variable within and between cultures. The focus on gender emerged to

illustrate how women's subordination is socially constructed, and therefore able to change, as opposed

to being biologically predetermined and therefore static.

The gender division of labour refers to the different work that women and men generally do for pay,

within the communiry or inside the home. Factors such as education, technology, economic change

and sudden crises like war and famine cause gender roles and the gender division of labour to change.

By examining the gender division of labour it becomes evident how women and ment tasks are

interdependent and that women, generally carry greater burden of unpaid work in the home and

communiry.
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7. Promoting gender equality in policy dialogue means:

Developing and maintaining knowledge of the nature and scope of gender inequalities in the

region, country, or sector, and strategies to overcome them;

Addressing gender equaliry in all policy dialogue with governments institutions and civil sociery

partners, especially through the use of the Beijing Platform For Action as a basis for discussion;

Sharing with partners good practices, project and programme experiences and lessons in promoting

gender equality;

Using policy dialogue activities to identi$, constraints, opportunities and entry points for reducing

gender inequaliry and promoting gender equaliry; and

Encouraging participarory approaches by involving women's organizations and gender equaliry

advocates in the policy dialogue Process.

e) lnstitutional strengthening and capaciry building

Institutional strengthening and capacity building initiatives can Promote gender equaliry by:

Supporting parrners to develop their capaciry to undertake gender analysis at the poliry, Programme

and institutional levels and to design and carry out programming that suPPorts gender equaliry;

and

8) Good practices to Promote gender equality

Two decades of experience with CIDA have taught us several lessons that are relevant to supPortinB

gender equaliry throughout CIDA programming initiatives. Gender equaliry is more apt to be achieved

if the following conditions exist:

At the institutional and division levels:

- Senior management is committed to gender equaliry;

- There are sufficient resources and knowledgeable personnel and an enabling corPorate environme nt

to promote gender equaliry;

- There are accountabiliry frameworks which ensure that the gender equaliry policy is implemented;

- eualified gender equaliry specialists (especially locally-based ones are employed on a regular basis;

- Gender equaliry is treated as an objective in and of itself'

a

a

drt
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