
REPrrBLrc oiirrrrva
| -:-----------

\;'t t '

\ lt;:lt"t'r:!"
I

i

( tt
T'l-r ivlt i t

',
. ittiYA

Y +J L ,I

REPORT OF THE

RETREAT ON FAST.TRACKING THE IMPLEMENTATION OF THE
coNsTrTUTroN FOR MTNTSTERS, ASSTSTANT MTNTSTERS, SPEAKER OF

THE NATTONAL ASSEMBLY, CHAIRPERSONS AND DEPUW CHAIRPERSONS
OF PARLIAMENTARY DEPARTMENTAL COMMITTEES

HELD AT THE LEISURE LODGE RESORT, UKUNDA, I(VALE
oN lzrH - 13rH NoVEMBER, 2o1o

NOVEMBER,2OlO



-

-=:

ti:.
:]i

i:--1
t:.:-:

-:-:-:

i-:=

TABLE OF CONTENTS

ABBREVIATIONS AND ACRONYMS

1.0 TNTRODUCTTON r.,.,,........, !..,...........
2.O RETREAT OBJECTIVES AND EXPECTATIONS.....,..

2.L Retreat Objectives

2.2 RetreatErpectations

3.0 RETREATCONTENT,,,,..i,..,r....
Presentations: ....

1

1

1

1

2
2

Session 1:

Session 2:

Session 3:

Procedure and Process of Accountability of Ministers and Accounting

Officers to Par|iament,.,.,...,....,.. ..........,.,.,... ......2

Implications of the Organization of National and Devolved Governments. ...3

Enforcement of Ethics and Integrity in the Public Seruice: The Singapore

Experience 3

-i

Session 4: Financial Management Responsibilities between the Executive and Parliament

as well as Commission for Revenue Allocation 4

4.O PRESENTATTON SYNOPSES....... .......4
4.L Welcome Remarks: Amb. Francis K. Muthaura, EGH, Permanent Secretary,

Secretary to the Cabinet and Head of the Public Seryice..... .............4
4.2 Introductory Remarks: Hon. Mutula Kilonzo, EGH, MP, Minister for Justice,

National Cohesion and Constitutional Affairs...... 5

4.3 Remarks: Hon. Kennedy Marende, EGH, MP, Speaker of the National Assembly.T

4.4 Remarks: H.E Hon. Stephen Kalonzo Musyoka, EGH, MP, Vice president and

Minister for Home Affairs of the Republic of Kenya........ 7

4.5 Statement: Rt. Hon. Raila Amolo Odinga, EGH, MP, Prime Minister of the
Republic of Kenya ........8

4.6 Opening Speech by H.E Hon. Mwai Kibaki, C.G.H, MP, President and Commander

in Chief of the Defence Forces of the Republic of Kenya 9

4.7 Ministers and Assistant Ministers in-house Plenary Session..... ....,..11
5.0 SESSION PRESENTATIONS AND PLENARY DELIBERATIONS 13

5.1 "Procedure and Process of Accountability of Ministers and Accounting Officers to
Parliament", by Hon. Kennedy Marende, Speaker of the National Assembly.....13

Discussant: Prof. Githu Muigai,.,..... .,..................17

Discussant: Prof. Peter Wanyande 18

Discussant: Mr. Mutakha Kangu .,.....18

5.2 "The New Constitutional Dispensation: System of Devolution" by Hon. Njoki

Ndungu. 22

5.3 'tEnforcement of Ethics and Integrity in the Public Seruice: The Singapore

Experience" by Dr. Victor Koh 24



I

5.4 "Implementation of the New Constitution of Kenya: Background, Context,

Oppotunities and Challenges" by Mr. Nzamba Kitonga, Advocate ..................25
5.5 "Financial Management Responsibilities between the Executive and Parliament

as well as Commission for Revenue Allocation" by Prof. Terry Ryan, Strathmore

University. .................28
PLENARY SESSTON 29
6.0 CLOSING REMARKS BY: H.E HON. MWAI KIBAKI, C.G.H, MP, PRESIDENT

AND COMMANDER-IN-CHIEF OF THE DEFENCE FORCES OF THE REPUBLIC

oF KENYA ..........31
7,O RESOLUTrONS........ ...........32

Communiqu6 32

Retreat Programme...,. 36

Im plementation/Action Matrix 4l

Speeches and Remarks. 46

REMARKS BY AMB. FRANCIS K. MUTHAURA, EGH., PERMANENT SECRETARY, SECRETARY

TO THE CABINET AND HEAD OF THE PUBUC SERVICE ...........46

REMARKS BY HON. MUTULA KILONZO, EGH, EBS, SC, M.P MINISTER FOR JUSTICE,

NATIONAL COHESION AND CONSIruTIONAL AFFAIRS..... ,,,.,49

REMARKS BY HON. KENNE'TH MARENDE, EGH, MP, THE SPEAKER OF THE NAT]ONAL

ASSEMBLY 52

TALKING NOTES BY THE RIGHT HONOURABLE PRIME MINISTER RAILA

ODINGA, EGH, MP....... 57

SPEECH BY HIS EXCELLENCY HON. MWAI KIBAKI, C.G.H., M.P., PRESIDENT AND

COMMANDER-IN-CHIEF OF THE DEFENCE FORCES OF THE REPUBUC OF KENYA ..,......60

CLOSING REMARKS BY HiS EXCELLENCY HON. MWAI KIBAKI, C.G.H, M.P., PRESIDENT

AND COMMANDER-IN-CHIEF OF THE DEFENCE FORCES OF THE REPUBUC OF KENYA.. 63

Appendix IV........... .....55
List of Pafticipants ..............65
Secretariat ......70
Rappofteurs ......... 7L

ll



I

/-:-\

ABBREVIATIONS AN D ACRONYMS

CDF

CFS

CIc

PCIOC

Constituenry Development Fund

Consolidated Fund Seruice

Commission for the Implementation of the Constitution

Pa rliamenta ry Constitutional Im plementation Oversig ht

Committee

Committee of Expefts

Commission on Revenue Allocation

District Commissioner

Financial Year

Gross Domestic Product

Head of the Public Seruice

Independent Electoral and Boundaries Commission

Information Communication Technology

Judiciary Seruice Commission

Kenya Anti-Corruption Commission

Kenya Revenue Authority

Local Authority Trust Fund

Member of Parliament

Ministry of Finance

Ministry of Justice, National Cohesion and Constitutional Affairs

Ministry of Local Government

Member of Parliament

Ministry of State for Public Seruice

Ministry of State for Provincial Administration and Internal

Security

Operations and Maintenance

Office of the President

Prime Minister

Public Seruice Commission of Kenya

COE

CRA

DC

FY

GDP

HoPS

IEBC

ICT

JSC

KACC

KRA

LATF

MP

MOF

MOJNCCA

MOLG

MP

MSPS

MSPA&IS

o&M

OP

PM

PSCK

llt



EXECUTIVE SUMMARY

Fromt12* to 13th of November, IOLO, Cabinet Ministers, Assistant Ministers,

Chairmen and Vice-Chairmen of the Depatmental Committees of Parliament and

several high-ranking Government officers congregated at the Leisure Lodge Resot,

Kwale to consult and build consensus over the implementation of the new

Constitution - promulgated by H.E. President Mwai Kibaki, CGH, MP, on 27s

August, 2010. The theme of the Retreat was "Fast-Tracking the Implementation of

the Constitution" while the Retreat's main objective was "to develop a common

understanding and approach to the implementation of the new Constitution".

The Retreat was a sequel to the adoption by the Cabinet of the broad framework

and budgetary estimates for the implementation of the Constitution on LTth

October, 2010. The Retreat came against the backdrop of a Retreat for Permanent

Secretaries/Accounting Officers held at the Serena Hotel, Mombasa, from 17h to

1Bh September 2010, which recommended a Ministerial Retreat to deal with some

high-level policy issues relating to the implementation of the Constitution. This

repoft, therefore, covers the highlights of the speeches, presentations,

deliberations, observations, resolutions and communique made during the Retreat.

The Retreat was convened by the Office of the President and the Office of the

Prime Minister and co-ordinated by a Steering Committee of Permanent Secretaries

chaired by the Permanent Secretary, Secretary to the Cabinet and Head of Public

Seruice, Amb. Francis K. Muthaura, EGH. The Retreat was officially opened and

closed by H.E. the President. The sessions of the first day of the Retreat were

chaired by the Rt. Hon. Prime Minister while H.E. the Vice-President, chaired the

sessions of the second day and read the Retreat Communiqu6.

The Retreat covered the following areas: the Procedure and Process of

Accountability of Ministers and Accounting Officers to Parliament; Enforcement of

Ethics and Integrity in the Public Service (in respect of which participants were

taken through the Singapore experience); the Legislative Agenda, focusing on the

implementation of the new Constitution in terms of its background, context,

opportunities and challenges, and Financial Management responsibilities between

the Executive and Parliament as well as the Commission of Revenue Allocation.
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r- - l The deliberations stafted with a Key Note Address by H.E. the President, a

Statement by the Rt. Honourable Prime Minister and Remarks by H.E. the Vice-

President. Thereafter, a closed session for Ministers and Assistant Ministers was

held to discuss issues related to working relationships and collective responsibility.

I

The Chairpersons and Deputy Chairpersons of Departmental Committees of

Parliament, were invited to specifically padicipate in the Session on "Procedure and

Process of Accountability of Ministerc and Accounting Officers to Parliament'i The

aim of the Session was to discuss the way forward on the current manner and

conduct of Parliamentary Committees in demanding ministerial accountability and

responsibility.

At the end of the Retreat, resolutions were summed up in a Communique (see item

no. 7.0) which outlined the way fonruard on fast-tracking the implementation of the

Constitution.
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1,0 INTRODUCTION

Fotlowing the promulgation of the Constitution of Kenya on 27b August 2010, the

Government of Kenya organized a high-level consultative Retreat for Honorable

Ministers and Assistant Ministers to deliberate on expeditious and smooth

implementation of the Constitution. Invited to the Retreat also were the Speaker of

the National Assembly, Chairpersons and Deputy Chairpersons of all Parliamentary

Departmental Committees to discuss the way fonruard on the current manner and

conduct of Parliamentary Committees in relation to ministerial accountability and

responsibility.

The theme of the Retreat was "fasf-tracking the implementation of the new
Constitutioni

The two day Retreat held on 12th and 13th November,20L0, atthe Leisure Lodge

Resoft, Ukunda, Kwale, underscored the Government's commitment to ensuring

that the Constitution is fully, systematically and efficiently implemented as per the

provided timelines.

2.0 RETREAT OBJECTIVES AND EXPECTATIONS

2.7 Retreat Objectives

The objectives of the Retreat were to:

(i) Develop synergy and a common approach for expeditious

implementation of the new Constitution.

(ii) Provide an opportunity for the Executive and the Legislature to

harmonize their working relationship necessary for expeditious

development of policies and laws for the smooth implementation of

the Constitution.

2,2 Retreat Expectations

The main expectations of the Retreat were:

(i) Appreciation of the need to fast-track the Constitution implementation

process.
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(ii) United approach in the application of collective responsibility in the

management of public affairs, governance and implementation of the

Constitution.

(iii) Teamwork for improved working relationship between the Executive

and the Legislature.

(iv) Better understanding of the implications of the organization of national

and devolved governments.

(v) A Communiqu6 outlining Resolutions of the Retreat.

3.0 RETREAT CONTENT

The content of the Retreat consisted of:

(a) Remarks and Speeches
(i) Welcome Remarks by Amb. Francis K. Muthaura, EGH, Permanent

Secretary, Secretary to the Cabinet and Head of the Public Seruice.

(ii) Remarks by the Minister for Justice, National Cohesion and Constitutional

Affairs, Hon. Mutula Kilonzo, EGH, SC, MP.

(iii) Remarks by the Speaker of Parliament, Hon. Kenneth Marende, EGH, MP.

(iv) Remarks by H.E. the Vice-President, Hon. Stephen Kalonzo Musyoka, EGH,

MP.

(v) Statement by the Prime Minister, Rt. Hon. Raila Odinga, EGH, MP.

(vi) Keynote address by H.E. the President and Commander-in-Chief of the

Defence Forces of Kenya, Hon. Mwai Kibaki, CGH, MP.

(vii) Closing Remarks by H.E. the President and Commander-in Chief of the

Defence Forces of Kenya, Hon. Mwai Kibaki, CGH, MP,,

(b) Presentations:

Session 7: Procedure and Process of Accountability of Ministers and
Accounting Officers to Parliament

Moderator: Rt. Hon. Raila Amolo Odinga, EGH, MP, Prime Minister

of the Republic of Kenya.

Hon. Kenneth Marende, E.G.H., MP., Speaker of the

National Assembly.

2
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Discussants:

(i) Prof. Githu Muigai, Advocate of the High Coutt of Kenya.

(ii) Prof. Peter Wanyande, University of Nairobi.

(iii) Mr. Mutakha Kangu, Law Lecturer, Moi University.

Session 2: Imptications of the Organization of National and Devolved
Governments,

(i) The New Constitutional Dispensation: System of
Devolution

Moderator: Rt. Hon. Raila Amolo Odinga, E.G.H., M.P., Prime

Minister of the RePublic of KenYa.

Presenter: Hon. Njoki Ndung'u (Former Member of the

Committee of Experts on the Review of the

Constitution of KenYa).

(ii) Implementation of the New Constitution of Kenya:

Background, Context, Oppoftunities and Challenges

Moderator: H.E. Hon. Stephen Kalonzo Musyoka, E.G.H., M.P.,

Vice-President of the Republic of Kenya and

Minister for Home Affairs.

Presenter: Mr. Nzamba Kitonga, SC, Advocate of the High

Court of Kenya (Former Chairman of the

Committee of Experts on the Review of the

Constitution of Kenya).

Session 3: Enforcement of Ethics and fntugrity in the Public Seruice: The

Singapore ExPerience

3
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Session 4: Financial Management Responsibilities between the Executive
and Parliament as well as Commission for Revenue Allocation

Presenter: Prof. Terry Ryan, Strathmore University, Nairobi.

(iii) Communiqu6 by H.E. the Vice-President, Hon. Stephen

Kalonzo Musyoka, EGH, MP.

(iv) Closing Remarks by H.E. President and Commander-in-Chief

of the Defence Forces of Kenya, Hon. Mwai Kibaki, CGH, MP.

4.O PRESENTATIONSYNOPSES

4,7 Welcome Remarks: Amb, Francis K, Muthaura, EGH, Permanent
Secretaty, Secretary to the Cabinet and Head of the Public Seruice

In his welcome remarks and on behalf of the Steering Committee that organized

the Retreat, the Permanent Secretary, Secretary to the Cabinet and Head of the
Public Seruice, Amb. Francis K. Muthaura, EGH, welcomed the Hon. Ministers and

Assistant Ministers to the Retreat. He stated that the Retreat came in the wake of a

Workshop organized for all Permanent Secretaries and Accounting Officers held at

Serena Beach Hotel, Mombasa, on 17h and l8th September 2010, and which

focused on the same theme of the implementation of the new Constitution of
Kenya. Arising from the deliberations and resolutions of the Permanent

Secretaries'/Accounting Officers' Retreat, it was felt necessary to organize a

consultative Retreat for Ministers and Assistant Ministers, owing to the crucial policy

roles they are supposed to play in the implementation of the Constitution.

The Head of Public Service outlined the theme of the Retreat which was to "fast-

track the implementation of the Constitution" while the main objective was to
'tdevelop a common understanding and approach to the implementation of the New

Constitution".
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The Head of the Public Service highlighted the issues that were considered during

the Retreat for Permanent Secretaries as follows:

(i)

(ii)

(ii i)

(iv)

(v)

(vi)

(vii)

(viii)

The implications of the new Constitution;

The operations oftthe two levels of Government;

The application of the Bill of Rights in the Public Seruice;

Re-organization of the Government, and especially the provincial tier of

Government;

The process of devolution, establishment and staffing of County

Governments;

Execution of National Policy at the National and County levels of

Government;

Implications of the new Constitution on the management and

accountability of Public Finance, and,

The relationship between the various Constitutional Commissions and

other arms of Government.

He noted that the output of the Permanent Secretaries Retreat were firm
resolutions and work plans which have since then been shared with relevant

authorities in Government for implementation.

He concluded by giving an assurance that Permanent Secretaries/Accounting

Officers and other lower levels of Government were committed to ensuring that the

Constitution is implemented efficiently and effectively.

4,2 fnffoductory Remarks: Hon, Mutula Kilonzo, EGH. MP, Minister for
.lustice, National Cohesion and Constitutional Affairs

In his remarks on "Developing a Common Understanding and Approach to the

Implementation of the New Constitution", Hon. Mutula Kilonzo, EGH, SC, M.P., the

Minister for Justice, National Cohesion and Constitutional Affairs begun by noting

that the new Constitution renews the ethical foundations of Kenya and that it
introduces a new set of values and principles upon which the Nation must be

governed. He also noted that the Constitution seeks to foster national unity by

recognizing diversity while also facilitating decentralization of state organs,

functions and seruices, away from Nairobi.
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The Minister noted that the timing of the Retreat was right due to the fact that

Kehyans were excited about the prospecG of implementing the Constitution but

were also skeptical about the Government's commitment to the implementation

process. He added that there was need to restore the citizen's confidence in the

Govern ment's com m itment to the Constitution i m plementation process.

In the area of transparenry, the Minister acknowledged that the country had

started on the right footing by displaying a level of transparency never witnessed

before in post independent Kenya. He cited the example where H.E. the President

had invited the public to apply for vacancies in public office such as on the

Commission for the Implementation of the Constitution (CIC) and the Judicial

Seruice Commission (lSC). He also gave the example of the emerging role of the

Parliamentary Committees to scrutinize the suitability of persons to hold public

office. The Minister noted that Kenya was now sending a strong message to those

who desire to serve the public that they must espouse seruant leadership,

competence and integrity. He laid emphasis on moral and financial probity and

advised that those with a penchant for easy virtue and morbid dislike for integrity

should seek alternative employment outside the Public Service.

Regarding the timelines set out in Schedule 5 of the Constitution, the Minister

observed that so far the stipulated timelines had been complied with without having

to seek any extension. Nonetheless, the Minister noted that there was a real

likelihood that some legislation may lag behind if relevant Ministries do not take the

initiative to necessary actions. Consequently, the Minister encouraged Ministers and

Assistant Ministers to identify the required legislation and initiate proposals for

onward transmission to the Attorney General and the Kenya Law Reform

Commission for drafting.

Futher, the Minister asked Ministries to identify the key institutions under the new

Constitution that fall within their various dockets and begin formulating action plans

for their establishment. On this note, the Minister commended the Deputy Prime

Minister and Minister for Local Government for his initiative in setting up the Task

Force on Devolution.

With regard to budgetary support towards the implementation of the Constitution,

the Minister advised Ministries to give budgetary preference to matters of

6
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implementation. He encouraged Ministries to consider cutting down on some

expenditures to accommodate the costs of implementing the Constitution.

In concluding his remarks, the Minister highlighted the critical role of the executive

in the legislative process for implementing the Constitution. He calledfor support by

all Ministers and Assistant Ministers for proposed Bills not only in Cabinet, but also

on the floor of the house. He lamented cases of quorum hitch in Parliament and
pointed out that Ministers should avail themselves in Parliament. He expressed

hope that the Retreat would come up with key resolutions which would assist fast-
tracking the implementation of the Constitution.

4,3 Remarks: Hon, Kennedy Marende, EGH, MP, Speaker of the National
Assembly

The Speaker appreciated his invitation to the Retreat and for being given the
oppotunity to make a presentation on the Accountability of the Ministers and

Accounting Officers to Parliament. He noted that the forum provided an opportunity
to appreciate the inteface of the three arms of Government and especially the
interface between the Legislature and the Executive.

The Speaker stated that there is no pure form of separation of powers among the
three Arms of Government and emphasise that all arms are part and parcel of
governance of this country. He pointed out that the forum would also provide an

oppoftunity for pafticipants to reflect and appreciate the fact that all arms of
Government are players in the governance of the country. He reiterated that the
Executive had nothing to fear if it played its role appropriately.

The Speaker pointed out that there was no new Constitution any more but a new

set of laws that came into effect after the referendum which now needed to be

applied for the new political dispensation.

4,4 Remarks: H.E. Hon, Stephen Kalonzo Musyoka, EGH, Mp, Vice
president and Minister for Home Affairc of the Republic of Kenya

The Vice President appreciated the timely hosting of the retreat and reiterated that
there is no new Constitution as such but bifth of a new political dispensation
following promulgation and operation of the Constitution. He stated that the

f
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Retreat would provide an opportunity for better understanding on undertakings

required for expeditious and smooth implerhentation of the Constitution. The Vice

President lauded the invitation and participation of Parliamentary Departmental

Committees Chairmen and Deputy Chairmen as this will enhance harmony between

the Executive and Legislature in the implementation of the Constitution. He

commented that the Executive was not out to muscle Parliament which has a cut-

out role in the new political dispensation.

4,5 Statement: Rt, Hon. Raila Amolo Odinga, EGru MP, Prime Minister
of the Republic of Kenya

In his statement titled "Low Hanging Fruit: Talking Notes on the Implementation of

the Constitution", the Prime Minister, Rt. Hon. Raila Odinga, EGH, MP, noted that

Kenya's new Constitution was one of the best and most democratic Constitution

ever written. He also noted that the Constitution offered many oppoftunities for the

groMh and development of the country. He called upon Ministers to lead the

process of implementation and invited Members of Parliament to dialogue with the

Executive to add value to the implementation of the new Constitution because this

is a special government put together by a well defined mandate.

The Prime Minister noted that there are many areas that require reforms and

change of attitude. He gave an example of the Judiciary and Police which have in

the past failed to deliver causing the public to lose confidence in the two

institutions. He warned that retaining the old structure would cause Kenyans to lose

faith in the possibility of the Constitution bringing about the envisaged change. He

therefore stressed the need to implement the necessary governance structures

envisaged in the new Constitution.

Appreciating that the Constitution implementation process was a long-term feature,

the Prime Minister emphasized the need for immediate implementation of those

provisions of the Constitution, that constituted "low hanging fruit" and argued that

if implemented immediately Kenyans could begin to realize their vast potential.

Firstly, he stated that reforms in the judiciary must start immediately. Secondly,

governance structures envisaged by the new Constitution should also be

implemented immediately. He reminded participants that many Kenyans still view

8
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.= the State with suspicion and argued that implementing the new devolution

structures would change this image right away.

The Prime Minister stated that land reforms was one of the most contentious issues

in the country that required action and especially with regard to the problem of
landlessness which needed to be tackled without fear or favor.

Other areas that need urgent attention are development of infrastructure especially

in marginal areas, and insecurity which will be addressed by educating Kenyans on

the Bill of Rights and how Kenyans can work with law enforcement agencies to
create safe neighborhoods.

The Prime Minister argued that there is need to reconcile the people of Kenya who

are deeply divided by ethnicity. He asked leaders to teach Kenyans that the law will

be applied equally and to stop seeking refuge behind their communities when called

to account for their actions.

He recognized the very sensitive place and role of women in society and asked

political parties and Government state organs to lead by example by applying the
one-third principle of inclusivity of women in public affairs.

The Prime Minister concluded his statement by asking pafticipants to immediately

identify areas that needed review and passage of new legislation so that relevant

Ministries and State organs can staft to put the new Constitution to work for the
people of Kenya.

4,6 Opening Speech by H,E Hon, Mwai Kibaki, C,G,H, M,P,, President and
Commander in Chief of the Defence Forces of the Republic of Kenya

In his Key Note Address His Excellency the President Hon. Mwai Kibaki, CGH, MP,

stated that following the promulgation of the new Constitution on 27h August 2010

the next critical step is full, systematic and efficient implementation of the new

Constitution.

To this end, the President stated that it is necessary to develop synergy between

the Executive and Legislature in the implementation of the new Constitution and

especially to expedite passage of new laws by Parliament.

9
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His Excellenry further recognized that Ministries have embarked on drafting the

necessary legislation required to implement the new Constitution and emphasi#d

that consultations are needed to achieve implementation goals. He further

emphasized that implementation time lines are necessary to ensure that the

Executive is able to table Bills to Parliament for discussion and passage.

His Excellenry fufther noted that the new Constitution has fundamentally changed

institutions and has re-energized Parliament in its mandate to provide oversight on

public finances and the conduct of the public affairs. He further noted that this

positive development was especially beneficial in the fight against corruption and

that corruption must have no place in society and Kenyans must re-dedicate

themselves to fighting the vice.

H.E. the President informed pafticipants that the Retreat provided an opportunity to

consult with the Speaker of National Assembly and Chairs of various Parliamentary

Committees, and to build consensus on necessary procedures, processes and

structures of executive accountability and responsibility as provided for in the new

Constitution.

H.E. the President also noted that the new Constitution has created a devolved

system of governance where well structured, properly governed and soundly

administered Counties will be the next source of growth and development of Kenya.

He pointed out that Counties provided new destination for local and international

investments and presented new economic opportunities needed for equitably

distributed prosperity.

The President stated that the Government was committed to putting in place the

necessary conducive legal and macro-economic environment needed to fully tap

emerging economic oppoftunities.

The President emphasized that there was need to reaffirm the citizen hopes and

aspirations created by the new Constitution.

In concluding the address, H.E. the President obserued that the Nation expects

visionary leadership to set the pace in the fight against absolute povefi and ensure

10
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provision of shelter, food security, employment creation and security. In this,

leaders are expected to carry out their responsibilities with renewed commitment to

make Kenya a prosperous equitable, democratic and developed country by the year

2030. He fufther obserued that the entrenchment of leadership code and national

values could transform leadership and governance with emphasis on competenry,

integrity and vision.

In his off-cuff remarks, H.E. the President noted that Kenya is endowed with highly

qualified people necessary to generate the urgently needed economic growth. He

challenged leaders to place more focus on implementation of the national

development agenda. He obserued that the country was in a good mood and that
leaders should set aside conflict and work together to make Kenya a greater nation.

4,7 Ministers and Assistant Ministers in-house Plenary Session

During the closed plenary session a number of issues were raised including:

(i) The emerging worrying trend where Cabinet ministers, Assistant Ministers

and Permanent Secretaries publicly trade accusations and contradicted

each other on policy matters. This worrying trend also happens on the floor

of the House and during Parliamentary Departmental Committee sessions.

The trend portrays a bad image and confuses the public. Ministers and

Assistant Ministers were advised to utilize the office of the Prime Minister in

resolving contentious matters.

(ii) In adequate consultation in Government especially between Ministers,

Assistant Ministers, Permanent Secretaries and senior government officials.

This situation undermines harmonious working relationships and the
practice of collective responsibility in Government.

(iii) Members of Parliament had been infuriated by the criteria used to create

new constituencies. It was stated that the matter is volatile and needed to
be resolved urgently.

11
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(iv) The need for the two Principles (H.E the President and the Rt. Hon. Prime

Minister) to meet Assistant Ministers once in three months in addition to

the monthly Cabinet meetings.

(v) Ministries needed to revamp the Executive Committee meetings involving

Ministers, Assistant Minister(s), Permanent Secretary, and Heads of

Departments as a way of enhancing consultations and the work

environment. In such meetings minutes should be taken and tracking of

the implementation of decisions made should be undeftaken.

(vi) A culture of impunity, lack of discipline, and dishonesty had crept in

Government. This called for respect and application of the rule of law.

(vii) Diplomatic envoys were not conducting themselves with decorum and cases

were cited where some foreign envoys went around the country

demeaning Ministers and Members of Parliament. It was emphasised that

envoys should in their course of tour in the country obserue diplomatic

etiquette as enshrined in the Vienna Conventions on diplomatic relations.

(viii) The new constitution contained errors, contradictions and anomalies that

needed to be addressed even as the Constitution is implemented. Examples

were Afticle 20 on the formation of the Judicial Service Commission, that

refers to Article l7t {4(c)} which does not exist; Atticle t73 (4), which

conspicuously establishes a"Judicary Fund'instead of a ludiciary Fund.

(ix) The presence of the Executive need to be felt in Parliament through regular

attendance of Parliament by members of the front bench.

(x) Ministers and Assistant Ministers need to separate politics from the Ministry

operations to avoid accusations of political scheming for 20tZ General

Elections.

(xi) Political leadership should be carefully managed during the transition period

to secure the future of the country.
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(xii) The number of Ministries should be reduced so that savings can go to the

implementation of the Constitution.

(xiii) Parliamentary standing orders should be revised to ensure consistenry with

the presidentiSl system of government following the departure from the

current parliamentary system. The Parliamentary Departmental

Committees should be guided by the Constitution in implementing their

mandates.

(xiv) Parliamentary Depaftmental Committees should make use of and utilize the

expertise available at the Efficienry Monitoring Unit, Inspectorate of State

Corporations and the Internal Audit Unit in investigating and addressing

impropriety.

(xv) Implementation of the Constitution should be fast-tracked through

expeditious legislation and enactment of the identified 49 enabling bills.

5.0 SESSIONS PRESENTATIONS AND PLENARY DELIBERATIONS

5,7 "Procedure and Process of Accountability of Ministerc and accounting
officerc to Parliamenti by Hon, Kennedy Marende, E,G,H,, M,P,,

Speaker of the National Assembly

In his paper on "Procedure and Process of Accountability of Ministers and

Accounting Officers to Parliament", Hon. Kenneth Marende, E.G.H., MP, Speaker of

the National Assembly begun by noting the importance of the joint forum for the

two key arms of Government: the Executive and Legislature. He stated that that the

Government has three arms: Parliament (Chapter B); the Executive (Chapter 9),

and the Judiciary (Chapter 10) of the Constitution. The Speaker identified the roles

of Parliament as protection of the Constitution; promotion of democratic

governance.

The Speaker noted that the new Constitution provides for the establishment of two

Houses: the Senate and the National Assembly. He referred to Afticle 95 of the

Constitution which sets out the work of National Assembly, especially with regard to

determining the allocation of national revenue between the various levels of

i
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Government; appropriate expenditures by the national government and other state

organs; and exercise of oversight over national revenue and expenditure.

With regard to the role of the Senate, the Speaker noted that the Senate represents

the Counties and serues to County their interests, particularly on revenue allocation

and also to exercise oversight over the national revenue allocated to County

Governments. The Senate shall enjoy special responsibilities of monitoring the

conduct of state officers, including the impeachment of the President or Deputy

President, and when the need arises.

The Presenter also discussed the Constitutional principles of seruice to the people,

the structure of the Cabinet and the functions of the President under Articles 131-

132 of the Constitution. He pointed out that Parliament manifests the will and

diversity of the people, and thereby safeguards the sovereignty of the people and

that Executive authority should be exercised in accordance with the principles of

good governance. He noted that the purpose of executive accountability is, inter

alia: to ensure the rule of law; representative governance; effective representation

and efficient seruice delivery in line with the principles of taxation,

Regarding the mechanism of accountability, the Presenter identified several issues

for intervention namely: how roles will be peformed; the rule of law; effective

representative and efficient delivery of justice. He pointed out that the mechanisms

for accountability are set out under the Constitution, the statutes and rules of

procedure.

On procedural issues, the Speaker focused on the status of the Standing Orders of

Parliament, which are established under Article 124 of the Constitution. He noted

that Standing Orders are anchored in the Constitution hence constitutional. He

indicated that most of the Standing Orders in force have been in existence since

\997.

The Speaker referred to Afticle 198, which provides for the establishment of the

Committees of the House, Standing Order No. 183 on Ministers' repofts, Paft XIII

on public petitions, Part XI on the Prime Minister's Time and Paft XII on Questions.

He argued that the concept of Parliamentary accountability is based on the premise
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that Parliament has a duty to check on the activities of the Executive through

diverse measures.

Nonetheless, the Speaker acknowledged that under the new Constitution, since the

President and Cabinet Secretaries will not be Members of 
lParliament, 

hence there

will no longer be Parliamentary Questions in the traditional sense. In the past, such

questions have been a useful tool for ministerial accountability for policies,

expenditure and programmes. He, therefore, recommended the development of an

equally effective mechanism for accountability. The Speaker cited the example of

Australia where some form of Question Time was still being used even where

Ministers are not Members of Parliament. Even then, the Speaker noted that the

new mechanisms for Parliamentary accountability will revolve around Committees of

the Senate and the National Assembly and that the committees will have more

powers and responsibilities and will be more inquisitive than before.

Fudher, the Speaker obserued that investigatory/watchdog committees will

continue to scrutinize the repofts of the Auditor General and file appropriate repofts

to Parliament while Depaftmental Committees will continue to conduct

investigations and enquiries and repoft on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

Ministries and Depaftments in line with Standing Order No. 198(3).

Fufthermore, the Speaker noted that Afticle 125 of the Constitution provides for the

power of Parliament to call for evidence. Consequently, Parliamentary Committees

have the same powers as those of the High Court in terms of adduction of

evidence; production of documents, and appearance of witnesses. Under the

current Powers and Privileges Act, the Committees of Parliament can still summon

and conduct investigations.

The Speaker advised Accounting Officers to ensure that there is limited or no

deviation from approved budgets and that budget implementation focuses on

agreed policies and strategic objectives and not just accounting for inputs. He

referred to Article 226 of the Constitution which provides that Accounting Officers of

national public entities are accountable to Parliament for their financial

management. For that reason, the Speaker advocated a shift from the current post-
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mortem approach to financial accountability on the basis of input and process

scrutiny, to a more dynamic system of bccountability.

With regard to the relationship between the Executive and Parliament over budget

approval issues, the Speaker called for the development of appropriate strategies to

help address any stalemates or stand-offs between the two arms of Government.

In his conclusion, the Speaker called on the Executive not to be afraid of

Parliamentary oversight but to ensure that it puts its house in order, especially

through the application of the principle of collective responsibility and discipline of

its members. He noted that collective responsibility entails everyone in a given

sector standing up to say the same thing.

He also advised that, among other things: the Executive should ensure that one of

the key results in the performance contract relates to Parliamentary matters;

Parliamentary matters should be given priority and as such issues such as lack of

quorum, which may force the Speaker to invoke Standing Order 97, should not

arise; inadequate responses to issues and questions in the House is a feftile ground

for impeachment; and Parliament has responsibility to deal with issues of

misappropriation of public funds or corruption. On the issue of summoning of

Ministers and all other citizens, the Speaker indicated that this should be done with

civility and courtesy and not through press conferences and that all summons

against Ministers would originate from the Clerk of the National Assembly. He also

advised that decisions to summon Ministers should arise out of formal Committee

meetings that recommend the invitation of a Minister. In every case, minutes of the

Committee meeting making such a recommendations should be kept.

In responseto the Speaker's presentation, the Minister for Justice, National

Cohesion and Constitutional Affairs thanked the Speaker for the insightful

presentation. He informed the Retreat that some of the provisions of the old

Constitution were still applicable to Parliament and that other provisions of the new

Constitution were in use. He referred the meeting to pages: 63, 192 (especiallythe

6h Schedule Section 2(c), which states that "Articles 129 to 155 of Chapter Nine,

that the provisions of the Chapter relating to the election of the President shall

apply to the first General Elections under this Constitution"). He also referred to

Section 3(2) of the same Schedule on the extension of the application of some of
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the provisions of the former Constitution. In effect, he argued that the previous

Standing Orders were still in force and so are the principles of the National Accord.

He also noted that the powers and privileges of Parliament still remain in force.

Fufther, he referred to Part 2 of the Sixth Schedule, and especially Section 7 (page

195) of the Constitution), and argued that all existing laws presently in force in

Kenya would remain in force. In a nutshell, the Minister obserued that the old

Constitution and new Constitution have some provisions that are in force while

others have been suspended.

Discussant: Prof. Githu Muigai

Prof. Githu Muigai, one of the discussants, staded by commending the Speaker for

the good presentation. He obserued that a Constitution has two important pafts:

First, it is a political statement - which speaks in many voices -e.9. republicanism

and minority rights. Secondly, it is a legal instrument, which means that it requires

a coherent legal interpretation. For this to happen, there is need for robust

institutions. The Discussant emphasized the need for the Government (Executive;

Parliament, and Judiciary) to read from the same hymnbook, especially on matters

of national interest such as the fight against corruption.

Fufther, the Discussant argued that under the new Constitution, the oversight role

and power of Parliament had been enhanced. Consequently, the Depaftmental

Committees were bound to be more powerful and influential. Nonetheless, he noted

that the ethical and professional responsibilities of the Committees would increase,

especially in the area of vetting of public officials. He stated that this is a power

which must be used to ensure that the right public officials are appointed and that

Committees should not substitute the candidate of the nominating authority with

their own since the role of Parliament is to ensure that nominees have met set

criteria. He emphasised that the power to appoint still rests with the Executive and

added that if Parliament denied the Executive the role to appoint, the Executive

powers will have been compromised unconstitutionally. Similarly, for the Judiciary,

if a Government officer has taken a decision as per the law, a judge cannot second-

guess what the officer should have done.

Regarding the issue of Parliamentary enquiries, the Discussant argued that they are

Constitutional and ensure that Government runs as per the law. However, the
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enquiries must be fair and in national interest. He added that even when Parliament

is conducting its business; it should be done in national interest. In conclusiont, the

Discussant stressed the need for a healthy working relationship between the

Executive and Parliament. He also added that it is for the ludiciary to apply the law

as enacted by Parliament.

Discussant: Prof. Peter Wanyande

The second Discussant, Prof. Peter Wanyande obserued that the issue of

accountability arises from two premises: First, accountability is central to any

democratic aovernance and as a democratic practice must be observed at all times.

He stated that accountability is not a one-way process. Other arms of Government

are also accountable for their actions. Second, there is only one Government: the

Legislature, the Executive and ludiciary and that strict separation of powers of

these arms of Government is sometimes difficult. There is need for room for

consultations between the three arms of Government. Separation of powers should

be viewed as a guide or a principle since onearm of Government cannot operate

without the others.

Fufther, the Discussant posed a rhetorical question that the Executive is

accountable to Parliament but who is Parliament accountable to? As Parliament

takes the Executive to account, Parliament should also be accountable. He

concluded by saying that the current Constitution sets out the powers and functions

of each arm of Government and echoed Prof. Muigai's opinion that a Constitution is

a political as well as a legal document. He also emphasized the need to develop a

culture of Constitutionalism.

Discussant: Mr. Mutakha Kangu

In his intervention, the third Discussant, Mr. Mutakha Kangu, observed, inter alia,

that:

(i) Some of the provisions of the Constitution which are not operational

should be enabled to become operational at the right time.

(ii) Afticle 2 (1) of the Constitution states that the Constitution is the supreme

law of the republic. This establishes Constitutional supremacy of the

Constitution.
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(iii) The Constitution is the supreme law of the land. None of the three arms of

the Government can operate outside the limits of the Constitution. This

means that the legislature, even when doing investigations or exercising

oversight, cannot overstep its mandate. According to Article 2(2) of the

Constitution, no person may exercise state authority except as per the

Constitution.

Under Article 2(4) of the Constitution, any law, including customary law,

which is inconsistent with the Constitution is invalid. If the Executive

makes a decision that offends the Constitution, the decision will be invalid.

At the same time, Parliament cannot pass a law that offends the

Constitution.

Section 7 (p. 195 of the Constitution), states that existing laws shall be

applied mutatis mutandis (with the necessary changes being made). Thus,

there is need to review laws to determine whether they are consistent

with the Constitution.

Under the old Constitution, any person could apply for bail unless charged

with a capital offence even under the Criminal Procedure Code (CPC)(Cap.

75). However, the new Constitution provides for bail even for capital

offences.

It is necessary to determine whether there are some clauses in some of

the Standing Orders of Parliament which may be considered to be

inconsistent with the new Constitution, with a view to facilitate

harmonization.

Parliament should not usurp the power of the Executive, such as

purporting to recruit public officers. Under the new Constitution, the

Executive should nominate, Parliament should approve and the Executive

should make the appointment on the approval.

If the Executive creates a search committee, it is for Executive to accept

or reject the nominees of the Committee. The Executive must present to

Parliament names of persons meeting integrity standards under Chapter 6

of the Constitution.

There are some areas that require procedures and processes to assist in

accountability - through Acts of Parliament or Standing Orders, such as:

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)
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The Constitution created an office of the Controller of Budget

(COB), under Afticle 228, who reports to Parliament. There is need

for a detailed Act on the powers and functions of COB - to vest

him with power to investigate and report to Parliament and to
infuse measures of accountability.

Afticle 229 creates the office of Auditor General, an office which

can also be used effectively by Parliament. Parliament can ask the

office to report to Parliament. It is the equivalent of the

Government Accounting Office of USA, which can be asked by

Congress to investigate and report on a matter.

Article 152(6)-(10) - Parliament can impeach a Minister and have

him removed. There is need for legislation in this area in order to

ensure due process.

Afticle 145 on the impeachment of the President needs a detailed

Act of Parliament on the matter. The same case will apply to the

impeachment of Governors in the Counties.

(xi) Parliament has powers to make the Executive account to it. In some

countries there is a Code of Conduct to avoid conflicts of interest between

the Executive and Parliament. In the UK there is a register of personal

interests in pafticular matters. Chapter 6 of the Constitution sets out
ethical standards which should be adhered to and anAct of Parliament is

necessary to operationalise the Chapter. There is need for
Parliamentarians to walk the talk in terms of observing ethics and

integrity.

During the Plenary Session, it was observed that:

(i) There is need for development of laws to guide the implementation of the

Constitution by the various Departmental Committees of Parliament.
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(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

There are no clear laws to govern the work of Departmental Committees

and to guard against speculative investigations against a Minister or Civil

Seruant.

There is need to protect civil seruants against unwarranted investigations

decisiond made in good faith.

Parliament should respect the Standing Order that provides that once a

matter has been disposed of by Parliament, it should not be raised in

Parliament again until six (6) months are over.

Depaftmental Committees are conducted as if the Chairman were the

Speaker of the National Assembly.

Public officers should play by the law. Some Ministers and public officers

are making major decisions that are not within the law.

The Public Accounts Committee (PAC) of Parliament may enquire into

cases where public officers do not spend allocated funds.

The relationship between the Government and the backbench should be

harmonious.

Although the oversight role of Parliament should be appreciated,

Parliament should ensure that the exercise of that oversight power does

not inhibit the discharge of Ministerial duties.

Ordinarily, Ministers and their technical staff are given 7 days within which

to appear before Parliamentary committees.

Parliament is accountable:

- To the public - through the voting in elections.

- Under the Powers and Privileges Act.

- Under the State Corporations Act.

(xii) Vetting of public appointments should be limited to senior public officers

and judges.

(xiii) Parliament should set up rules that regulate the conduct of Members of

Parliament.

(xiv) There should be criteria for determining who can be elected to Parliament.

While summing up the session, the Rt. Honourable Prime Minister obserued that:

(i) The work of Executive and Parliament is complementary.
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(ii) Members of the Executive should be allowed to perform their work so that
they can also generate work for Parliament.

(iii) There are watchdog and good governance institutions that are credible

whose seruices could be utilized in investigations besides Parliament, such

as: (a) the Controller and Auditor General - which has power and capacity

to investigate and (b) the Kenya Anti-Corruption Commission (KACC),

which has power and capacity to investigate cases of corruption and

economic crime.

5,2 "The New Constitutional Dispensation: System of Devolution" by
Hon. Njoki Ndungu

Hon Ndungu presented a paper titled "The New Constitutional Dispensation: System

of Devolution". She started by pointing out the inconsistencies and mistakes in the

document which were as a result of lack of time for the Parliamentary Select

Committee (PSC) to complete architectural details, and for the CoE to make

fundamental changes that were made by Parliamentary Select Committee. She

added that the draft was closed for editing before key negotiated agreements were

finalized and there were little formal consultations between CoE and the technical

Government bodies. The Presenter, advised that the Government should

immediately identif,T the areas that need amendments, or drafting of bills. Fufther,

she added that rules of practice and/or judicial interpretation and case law should

be done for silent or grey and untidy areas.

With regard to the devolved government (Counties), Hon. Njoki defined it as a

cross-breed between a district and local authorities, but will take over most of the

functions of both. She noted that councils and councillors as we know them would

cease to exist. Fufther the Presenter added that there is a provision in the new

Constitution for the governance and management of urban areas and cities and the

need to establish criteria for classifliing areas as urban areas and cities, establish

the principles of governance and management of urban areas and cities; and to
provide for pafticipation by residents in the governance of urban areas and cities.

In addition, there will also be mechanisms for identifying the different categories of
urban areas and cities.
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The Presenter gave a detailed account of the relationship between the National and

County Governments with regard to devolution, public land, and representation of

the people; relationships between the devolved and national governments. Here

she pointed out that cooperation between National and County Governments would

be through Joint Committees/authorities and there will 8e need for support for

County Governments in terms of adequate financial suppoft and capacity.

The Presenter outlined the main functions of the Public Seruice Commission of

Kenya (PSCK) as: establishment and abolishing offices in the public seruice; and,

hearing and determining appeals in respect of County Governments.

She also highlighted the powers and functions of the Salaries and Remuneration

Commission as setting and reviewing the remuneration and benefits of all state

officers, and advise to the National and County Governments on the remuneration

and benefits of all other public officers.

With regard to the Commission on Implementation of the Constitution (CIC), Hon.

Ndungu stated the main functions as monitoring; facilitating and overseeing

development of necessary legislation and administrative procedures required for

implementation of the Constitution; co-ordination with the AG and Law Reform

Commission in preparation for tabling in Parliament legislation to implement; giving

progress reports to the PSCOI; and making annual repofts to the Head of State.

Further the Presenter argued that the role of the Parliamentary Select Committee

is to coordinate with AG, CIC and relevant parliamentary committees to take

appropriate action on repofts of COI.

With regards to transitional arrangements, the Presenter argued that after

promulgation on August 27, 20L0, the new constitution came into effect BUT the

sections on devolved government were SUSPENDED until the date of the first

elections for counties. She added that the Laws relating to devolved government

under Schedule 6 and chapters 11 and 12 would follow the timetable in Schedule 5.

The presenter further argued that the Old Constitution was suspended except for:

(i)

(ii)

Chapter 7 except for next General Election,

Chapter 8 except for issues relating to next General Election,
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(iii) Chapter 9 art 129 to 159 except for next Presidential Election,

(iv) Section 93 until new Secti6n 15 and 1B are enacted,

(v) Sections 30 - 40 and 43 - 46 & 48 - 58 on Parliament,

(vi) The National Accord and provisions on Executive,

(vii) 108 (2) until the National Police Seruice is established.

Hon. Ndungu concluded by reminding participants that there is still a lot that needs

to be done with regards to new Bills, and amendments to existing Acts of
Parliament both minor and substantive, and new subsidiary legislation, she pointed

out the areas that need legislation before the next General Elections. First, there is
need for laws regarding provision of campaign finances for political parties and, the
structures and mechanisms to enable Kenyans to vote from abroad as provided for
in the new constitution. Second there is an urgent need to draft new Bills with
regards to the Kenyan territory and County boundaries, land matters, the Judiciary

and financial management.

5,3 "Enforcement of Ethics and rntugrity in the Public seruice: The
Singapore Experience" by Dn Victor Koh,

Dr. Koh highlighted the evolution of Singapore from a 3'd World to a flrst world
country in one generation and presented the key indicators of development in
Singapore in 2010. The indicators included GDP Per Capita of USD 37,000, creation

of full employment, foreigners as o/o of the population and that 90% of the
population live in quality, modern and affordable public housing among others.

Stated also were the Vision and values of the founding fathers at which the
Presenter reiterated that leadership needs to build capacity in the quest for
transformation and sustainable development. The values stated were to build a

harmonious, prosperous, multi-racial, multi-religious, social democratic society,

based on justice, equality and meritocracy; transform from Third World to First in

one generation; a nation led by leaders of integrity; elimination of the societal

scourge of corruption; disciplined, hard-working, highly productive society; delayed
gratification; national self reliance; statesmanship; patriotism, and nation building;

tripartism; among Government, labor and business; employment; and housing for
all.
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The presenter emphasized the need for leaders to conduct themselves with

integrity as a key component to transformation and realization of national visions.

He also emphasised the need for commonality of vision and core values.

Dr. Koh pointed out that the new Constitution lays a strong foundation for national

values and principles of governance similar to the Singapore case. The challenge to

this country is to live the values and principles. He urged that urgent

implementation of the Constitution is required to build patriotism, national unity,

sharing and devolution of power, the rule of law, democracy, and participation of

the citizens. There is alsoneed to religiously mainstream human dignity, social

justice, inclusiveness, equality and protection of the marginalized in the pursuit for

socio economic develoPment.

He emphasized the importance of eliminating corruption in society as a requisite for

development.

5,4 "fmplementation of the New Constitution of Kenya: Background

Context, Opportunities and Challenges" by Mr, Nzamba Kitonga,

Advocate,

Mr. Kitonga presented a paper themed 'tBackground, Context, Opportunities and

Challenges offered by the new Constitution". He started by comparing the

independence Constitution to a car which had a predictable life span and was

meant to delink us from our colonial past and propel Kenya into self governance.

He noted that many amendments had been made to the old Constitution which

resulted to the complete merger of the roles of the three arms of government into

one arm - the Executive. He emphasized that the old Constitution was no longer

useful in the current state of affairs.

The presenter argued that the system of central governance had created

imbalanced development and rural-urban migration which has led to the virtual

inability of cities to meet the infrastructural requirement of uncontrollable

population. He attributed the 2008 post election explosion to the belief by

suppofters of politicians that capturing the Presidency was a highway to personal

benefit and development for respective regions. He complimented the political

leaders for sacriflcing Ministerial flags for the sake of the stability of the country.

---l
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The Presenter outlined main features of a Presidential system as follows:

(i) The President is the Head of the State and Government with generbus but

checked Executive authority to run the country without the negative abuse

of office of the past.

(ii) The Legislature is a separate and independent institution with two

chambers. The principal role of the Legislature is to check the Executive

authority of the Presidenry and the Government and to ensure fairness

and justice in the distribution of resources and political power in terms of

personnel.

(iii) The County Governance structure is a replication of the pure Presidential

system of Government at grassroots level. The structure eases pressure

from the centre and also protects the Counties from overbalance by the

centre.

The Presenter reminded the Executive that it is indeed the cog-wheel and fulcrum

of the implementation process. According to Mr. Kitonga, the first challenge for

the Executive is to develop an overall implementation strategy which should

recognize that almost every Ministry is a player in the implementation process. In

this regard, he proposed the creation of a sub-committee of the Cabinet to

coordinate the implementation process. The Sub-Committee would then make

appropriate recommendation in respect of policy formulation to the Cabinet, liaise

with the Office of the Attorney-General and the Ministry of lustice, National

Cohesion and Constitutional Affairs and the Law Reform Commission who would

thereafter coordinate with the CIC to coherently develop all necessary legislation

and test all formulated policies for constitutional integrity and adherence. The

Presenter fufther argued that this strategy will serue to ensure that when the CIC

repofts to PCIOC, it will have received all the necessary input from the Government,

the public and the private sector. The end product of this exercise will not only

ensure the enactment of the forty nine (49) contemplated new legislations but also

sanitize the existing legislations to give them constitutional legitimacy.

The second challenge according to Mr. Kitonga will be to internalize change and to

ensure that the entire machinery of Government vibrates with the new order. He

argued that the Government should recognize the timelines and the urgent need for

all sectors of the Public Service and its institutions to focus on what needs to be
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done to comply with the Constitution. He cited an example of the Ministry of Local

Government which seems to be acutely aware of the mammoth task ahead and

hence has commenced operations action.

Another challenge cited by Mr. Kitonga is strategy on how to avoid tuf wars

between Ministries, Ministers and Permanent Secretaries. He argued that there

would be instances where one Ministry feels that another is encroaching upon its

work. However, he advised that exchanges in public only serue to diminish public

confidence and to bring the Government and its functionaries to ridicule. He called

upon participants to deal with misunderstandings of this nature behind closed doors

and where necessary the Cabinet Sub-committee to serue as a dispute resolution

mechanism.

The Presenter raised concern with regard to the issue of politicians viewing

counties as the new frontiers of leadership and professionals speaking of the need

to convert counties into viable economic units without the unwelcome intrusion of

politicians. This antagonism, he argued, is a needless and misguided sideshow as

leaders must appreciate that in elective office there is no such thing as a pure

professional and a pure politician. He gave an example of H.E. the President who

professionally is an economist, the Prime Minister who professionally is an

engineer and H.E. the Vice-President who professionally is a lawyer. He argued

that all three serue as politicians who had to be elected in the first place and

therefore the negative energy generated between politicians and professionals

would be better utilized in confronting the real challenges facing the country with

regard to implementation of the Constitution.

The Presenter added that there is need to urgently, adequately and

comprehensively prepare for the next General Elections. He argued that although

the current IIEC peformed admirably during the just concluded referendum the

next General Elections will require vast resources and organizational capacity. He

added that preparations for 2012 elections should commence as early as possible.

The Presenter fufther argued that by far the most critical and formidable challenge

will be how to manage political turbulence within the Coalition and its affiliates in

the context of implementing the Constitution. He further argued that the
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implementation process is largely dependent on peace and stability within the

Coalition and its various affiliates, off-shoots and regional blocks. Mr. Kitonga

challenged leaders to inoculate the implementation process from the vagaries of

coalition politics.

Mr. Kitonga concluded by urging the leaders present to encourage Kenyans to

inculcate a culture of constitutionalism that allows all decisions and

pronouncements to tested against the Constitution. He noted that the Constitution

provides a framework within which the ills that affiict our country can be

addressed. These ills include tribalism, corruption and the none-adherence to the

rule of law.

5,5 "Financial Management Responsibilities between the Executive and
Parliament as well as Commission for Revenue Allocation" by Prof.
Terry Ryan, Strathmore University

The Presenter stated that all countries have similar national development objectives

of economic growth, equity and sustainability. He noted that the new Constitution

has good provisions for achievement of equity in addition to reasonably good

provisions for sustainability. In pafticular the Equalization Fund is significant in that

it will address issues of regional equity.

Prof. Ryan further noted that the Constitution does not expressively deal with

environment matters hence sustainability issues would have to be interpreted in a

manner that provides for sustainable management of the environment.

Of the three desirable national development objectives, the Presenter was of the

opinion that the Constitution does not comprehensively address the issue of how

economic growth will be generated. Rather the Constitution stipulates how the

national cake should be shared out without reference to how to grow the National

cake.

The Presenter draw attention to the three elements of a national budget - Revenue

collection; Borrowing; and Expenditure noting that the country cannot spend what

it does not have. Fufthermore, borrowing to bridge the budget deficit raises the

debt while pending bills erode credibility. He advised that the country should
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emphasize foreign direct investments to attract resources needed to generate

growth.

The Presenter stated that to ensure prudent financial management, the country

should be abld to determine the resource envelope at the staft of the Financial Year

(FY). This will serve to inform resource allocations to comply with Constitutional

requirements for the Equalization Fund; Transfers; Consolidated Fund Seruice (CFS)

as well as what funds will be allocated to Recurrent and Development expenditures.

He noted that specific legislation governing the Treasury Circular that sets the

budget guidelines, including the budget calendar, must be undertaken. There is,

therefore, urgent need to legislate into law elements of the Treasury Circular that
include Revenues, borrowing, CFS, labour, Operations and Maintenance (O&M).

Prof. Ryan reiterated that efficient and effective financial management calls for well

defined institutions, responsibilities and financial management instruments. In
pafticular it is necessary to tabulate what Parliament is responsible for as well as

who is Parliament responsible to.

To facilitate financial management at the devolved level, Prof. Ryan stated that
Parliament must come up with the requisite legislation for financial management at
the County. The Professor emphasized that tough decisions need to be made to

avoid challenges associated with an incompatible budget. He concluded that point

with a poser - Is Parliament the right institution to do this?

PLENARY SESSION

The plenary was moderated by H.E Hon. Stephen Kalonzo Musyoka, the Vice

President of Republic of Kenya, who invited reactions from the participants. The

following issues were raised and discussed:

I
I

ri

(i)

(ii)

Who Parliament is accountable to.

The change of date of General Elections from December to 2nd August of
every election year. Advice given was that the current Parliamentarians

may need to negotiate for a compensation package for the four months

between August - December, 2012. This is to allow subsequent General
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(iii)

Elections to be held on every 2'd of August of an election year in line with

the new Constitution.

Shifting blame among the Executive, Legislature and the Judiciary should

be avoided as all arms play a role in governance and in the management

of public affairs.

Urgent need for legislation to govern financial management and budget

making process in compliance with the new Constitution;

Concern was raised on how Counties will benefit from resources found

within the Counties but categorized as national: e.g. national parks, ports

and what happens to the so called "protected constituencies" after 2072.

The original concept of the Constituency Development Fund (CDF) will

need to be reviewed and especially to confirm that Counties have the

capacity to absorb the funds. In this regard, it was recommended that

there is no need to rush to repeal the CDF Act. The case of 1ATIF will

also need to be addressed.

Need for all leaders to be familiar with the provisions of Chapter Six of

the Constitution, on Leadership and Integrity, and to uphold the values

and principles enshrined therein.

Need for a strong code of conduct to guide operations of political pafties.

That Cabinet Ministers have taken the oath of office while members of

Parliamentary Oversight Committees are not on oath. This threatens

confidentiality of information provided to the Committees.

There is the possibility of asymmetric development among Counties and

hence the need to build capacity to ensure equitable growth of Countries

for balanced national development.

There might be need to legislate the caliber and qualifications of County

representatives to ensure efficient management of resources. In addition,

there is need to build capacity to support devolved public affairs

management.

That some Members of Parliament were not obseruing the Public Officer

Ethics Act and still participate in Harambee drives. However, are

outlawed for public officers as they encourage corruption.

Need for H.E the President, the Rt. Hon Prime Minister and H.E. the Vice

President to mount a national campaign for promotion of a one nation

culture.

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(xi)

(xii)

(xiii)

(x)
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6.0 CLOSING REMARKS BY: H.E HON. MWAI KIBAKI, C.G.H, MP,
PRESIDENT AND COMMANDER.IN.CHIEF OF THE DEFENCE FORCES
OF THE REPUBLIC OF KENYA

H.E. the President opened his remarks by thanking pafticipants for their

contribution and participation in the ground breaking REtreat that brought together

members of the Executive and Legislature. He stated that the Retreat provided an

oppoftunity to exchange views and to arrive at a consensus on how the Executive

and Legislature shall work together to deliver the fruits of the Constitution to the

people. He upheld the agreement between the Executive and the Legislature to

work together, with each arm of Government doing its duty to ensure full and

timely implementation of the Constitution.

He noted that time was of essence, and that all actors must not be distracted from

the existing task. He stated that the Executive and Parliament shall give top priority

to passing the laws and establishing the institutions and structures that are needed

to entrench the new Constitutional dispensation.

The President obserued that the country was in transitional period that would

fundamentally change the manner in which Kenya is governed. There is therefore

need to understand clearly what the new rules and institutions are, and ensure that

they are internalized by all leaders. He fufther obserued that Retreat participants

had renewed the vigor needed to entrench the national values and principles, and

that the leadership and integrity code are enshrined in the Constitution.

He appealed to the participants to let go of the old order that was ended by the

Constitution and to fully embrace the new order. More impoftantly, he emphasized

the need to spend time with wananchi, to sensitize them on the need fofthcoming

embrace the fofthcoming fundamental changes at the grassroots of all forty seven

(47) Counties,

H.E. pointed out that the task ahead was achievable if all concerned paties worked

with determination to transform the country and to put to an end to absolute

povefi and hunger, create enough jobs, and to ensure enjoyment of fundamental

rights. He stated that this will allow all Kenyans to live decent and dignified lives.

31



I

7,O RESOLUTIONS

REPUBLIC OF KENYA

'--------0

RETREAT FOR MTNTSTERS, ASSTSTANT MINISTERS, SPEAKER OF THE

NATTONAL ASSEMBLY, CHAIRPERSONS AND DEpUTy CHAIRPERSONS OF

PARLIMENTARY DEPARTMENTAL COMMITTEES ON FAST.TRACKING THE

IMPLEMENTATION OF THE NEW CONSTITUTION

LEISURE LODGE RESORT, UKUNDA, IQVALE: 12rH - 13rH NOVEMBER, 2010

COMMUNIQUE

WE, the Ministers and Assistant Ministers of the Government of the Republic of
Kenya, the Chairpersons and Vice chairpersons of various committees of Parliament

meeting at the Leisure Lodge and Resoft, Kwale, from 12h to 13th November,

2010;

RECALLING WITH PRIDE the passing of the new Constitution of Kenya by the
people on 4h of August 2010 and the prornulgation of the same by H.E. the

President on27tn August, 2010 at 10:27 am;

EMPHASIZING the impoftance and the need to maintain cohesion and stability of
the Grand Coalition Government;

APPRECIATING the good will, the impetus and the firm foundation for socio-

economic transformation of our country that has been created by the new

Constitution;

COGNIZANT of the immense capacity and competencies that are available in our

Parliament, the Judiciary, and Executive arms of Government and the country as a

whole;
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ACKNOWLEDGING the need for cooperation and consultation among the

Executive; Legislature, and the Judiciary arms of the Government for purposes of

effective and timely implementation of the Constitution;

AWARE of the impoftance of the Constitution to the socio-economic and political

development of Kenya and in particular the delivery of Vision 2030;

coNSIDERING the amount of work that has already been undeftaken by the

Government and aware of the enormous legislative work that lies ahead towards

the implementation of the new Constitution;

CoGNTZANT of the high public expectations from the leadership of this country on

the Constitution and the need for its expeditious implementation;

CoNCERNED that corruption hinders economic development and hence the

employment opportunities for our sons and daughters;

STRESSING the impoftance of an efficient financial management framework under

the new Constitution;

AFFIRMING our commitment to fully, systematically and efficiently implement the

new Constitution;

NOW MAKE the following resolutions:

To increase the frequency of Executive Committee meetings of Minister,

Assistant Minister, Permanent Secretary and Heads of Departments in

Ministries to ensure harmony in the working environment.

Cabinet Ministers and Assistant Ministers shall abide by the principles of

col lective responsi bi I ity.

Cabinet Ministers and Assistant Ministers will abide by the oath of secrecy

and keep Government secrets.

To ensure that public officers, Ministers, Assistant Ministers, Members of

Parliament; Permanent Secretaries and all civil seruants comply with the

integrity and ethical values elaborated in the Constitution; as well as

Public Officer Ethics Act which, among others, prohibits public officers

from presiding over harambee functions.

1

2

3

4

33



5 To intensify and sustain the fight against corruption at all levels of
Government. I

6. To collectively and individually implement the provisions of the

Constitution in the discharge of our duties taking into account the

information that has been provided in this Retreat.

To urgently develop a new law to guide members of Parliament in the

vetting of state officers at the same time balancing the responsibilities of
the appointing authority and the oversight role of Parliament.

To fast track the development of policies and laws to expedite the

implementation of the new Constitution in our respective Ministries.

To take into account the provisions of the new Constitution and the

transitional provisions in carrying out our duties in Ministries and in
accounting to Parliament.

10. To ensure that there is a good and harmonious working relationship

between the Executive, the Judiciary and the Legislature.

11. To harmonize the processes and schedules of accountability of the

Executive to Parliament through consultations.

L2. To expedite the drafting of policies and laws on areas that will expedite

the implementation of the Constitution in our respective Ministries and

Depatments.

13. To facilitate the development of policies, procedures, and laws necessary

for the operationalization of County governments.

t4. To facilitate the building of capacity for effective devolution and

operationalization of County governments.

15. To develop an organic financial management law that governs the

management of public finances at the national and county levels of

Government.

16. To hold regular meetings, in addition to the Cabinet meetings, of Ministers

and Assistant Ministers under the chairmanship of His Excellency the

7

8

9
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President, to consult and monitor the implementation of the Constitution

and discuss emerging issues.

t7. To hold regular consultative meetings between the Executive and the

Legislature to be able to harmonize the working relationship and improve

the efficiency of the work of government on the basis of law and mutual

respect.

a.
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Appendix I

Retreat Programme

REPUBLIC OF KENYA

---------f

RETREAT FOR MTNTSTERS, ASSISTANT MTNTSTERS, SPEAKER OF THE

NATTONAL ASSEMBLY, CHATRPERSONS AND DEPUTY CHATRPERSONS OF

PARLIMENTARY DEPARTMENTAL COMMITTEES ON FAST-TRACKING THE

IMPLEMENTATION OF THE NEW CONSTITUTION
LEISURE LODGE RESORT, UKUNDA, TOVALE: tzrH - 13rH NOVEMBER, 2010

PROGRAMME

Theme

Objective

"Fast-tracking the implementation of the Constitution"

'To develop a common understanding and approach to the
implementation of the New Constitution"

THURSDAY, lltH NOVEMBE& 2O1O

4.00 p.m. - 11.00 p.m. Check-In

DAY ONE: FRTDAY, 12rH NOVEMBE& 2O1O

TIME ACTTVTTY/SESSTON

Opening Session

8.00 a.m. - 8.40 a.m. Registration

8.40 a.m. Arrival of the Prime Minister and the Vice
President

8,55 a,m. Arrival of His Excellenry the President

35



I

I

i-

9.00 a.m. - 9.05 a.m.

9.05 a.m. - 9,10 a.m.

9.10 a.m. - 9.20 a.m.

9,20 a.m. - 10.00 a,m.

10.00 a.m. - 10.15 a.m.

10.15 a.m. - 10.45 a.m.

10.45 a.m. - 1.00 p.m.

1.00 p.m. - 2.30 p.m.

2.30 p.m. - 2.50 p.m.

Opening Prayer

Welcome Remarks by: Amb. Francis K.

Muthaura, E.G.H., Permanent Secretary,
Secretary to the Cabinet and Head of the Public
Service

Remarks by: Hon. Mutula Kilonzo, E.G.H., M.P.,

Minister for Justice, National Cohesion and
Constitutional Affairs

Statement by: Rt. Hon. Raila Amolo Odinga,
E.G.H., M.P., Prime Minister of the Republic of
Kenya

Keynote Address: His Excellency, Hon.
Mwai Kibaki, C.G.H., M.P., President and
Commander-in-Chief of the Defence Forces
of the Republic of Kenya

Group Photograph

HEALTH BREAK

Moderator: Rt. Hon. Raila Amolo Odinga,
E.G.H., M.P., Prime Minister of the Republic of
Kenya

Plenary

LUNCH BREAK

Session 7

Moderator: Rt. Hon. Raila Amolo Odinga,
E.G.H., M.P., Prime Minister of the Republic of
Kenya

Procedure and Process of Accountability of
Ministers and Accounting Officers to
Parliament

Presenter: Hon. Kenneth Marende, E.G.H., M.P.,

Speaker of the National Assembly
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Discussants:

1. Prof. Githu Muigai, Advocate, High Court
2. Prof. Peter Wanyande
3. Mr. Mutakha Kangu

2.50 p.m. - 5.00 p.m. Plenary:

5.00 p.m. - 5.30 p.m.

8.30 p.m.

HEALTH BREAK

Session 2

Moderator: Rt. Hon. Raila Amolo Odinga,
E.G.H., M.P., Prime Minister of the Republic of
Kenya

Implications of the Organisation of National
and Devolved Governments: (a) Kenya
Devolved Government under the New
Constitution

Presenter: Hon. Njoki Ndungu

Plenary:

Session 3

Moderator: Rt. Hon. Raila Amolo Odinga,
E.G.H., M.P., Prime Minister of the Republic of
Kenya

(b) Enforcement of Ethics and Integrity in the
Public Seruice: The Singapore Experience

Presenter: Dr. Victor Koh, Singapore

Plenaly:

5.30 p.m. - 5.10 p.m.

6.10 p.m. - 6.55 p.m.

7.LS p.m. - 7.35 p.m.

7.35 p,m. - 8.20 p.m.

Dinner / Cocktail

. T END OF DAY ONE T
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DAY TWO: SATURDAY 13rH NOVEMBE& 2010

$ession 4

8.30 ?.In. - 9.00 a.m.

9.00 a.m. - 10.00 a.m.

10.00 a.m. - 10.30 a.m.

Moderator: H.E. Hgn. Kalonzo Musyoka, E.G.H.,

M.P., Vice President and Minister for Home Affairs

Legislative Agenda

fmplementation of the new
of Kenya: Background,
Oppo rtu n ities a nd Ch a llen ges

Presenter: Mr. Nzamba Kitonga, Advocate

Plenary

Session 5

Moderator: H.E. Hon. Kalonzo Musyoka, E.G.H.,

M.P., Vice President and Minister for Home Affairs

Financial Management in the Public Service

Financial Management responsibilities
beturcen the Executive and Parliament as
well as Commission for Revenue Allocation

Presenter(s):

1. Prof. Terry Ryan, Strathmore University
2. Prof. Olusanya Ajakaiye, Director, African

Economic Research Consoftium

Presenter: Rt. Hon. Raila Amolo Odinga,
E.G..H., M.P., Prime Minister of the Republic of
Kenya

Constitution
Contexl

10,30 a.m. - 11.45 a.m. Plenary:

11.45a.m.- 12.00noon H EALTH BREAK

12.00 noon - 1.15 p.m. CLOSING CEREMONY

Mombasa Communiqu€
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1,15 p.m. - 2.15 p.m.

2.15 p.m.

Closing Remarks:

His Excellency, Hon. Mwai Kibaki, C.G.H,,
M.P., President and Commander-in-Chief of
the Defence Forces of the Republic of Kenya

LUNCH

DEPARTURE
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Appendix III

Speeches and Remarks

REMARKS BY AMB, FRANCIS K. MUTHAURA, EGH., PERMANENT

SECRETARY, SECRETARY TO THE CABINET AND HEAD OF THE PUBLIC
SERVICE, DURING THE RETREAT FOR MINTSTERS AND ASSISTANT
MTNISTERS ON *FAST-TRACKING THE IMPLEMENTATION OF THE NEW

coNsrrrurroN oF KENYAi HELD AT THE LETSURE LODGE & RESORT,

UKUNDA, KWALE COUNTY, !2-L3 NOVEMBER 2O1O:

Your Excellency the President and Commander-in-Chief of the Defence

Forces of the Republic of Kenya, Hon. Mwai Kibaki, CGH, MP,

The Right Honourable Prime Minister, Hon. Raila Amolo Odinga, EGH, MP;

Your Excellency the Vice President, Hon. Stephen Kalonzo Musyoka, EGH,

MP,

Honourable Deputy Prime Ministers;
Honourable Ministers and Assistant Ministers;
Permanent Secretaries present;

Invited guests;

Ladies and Gentlemen.

On behalf of the Steering Committee that has organized this retreat; I am greatly

honoured to welcome you all to this important event. This retreat comes in the

wake of a retreat for all Permanent Secretaries and Accounting Officers held at

Serena Beach Hotel, Mombasa, on 17h and l8th September 2010, which focused on

the same theme of the implementation of the new Constitution of Kenya. Arising

from the deliberations and resolutions of the Permanent Secretaries'/Accounting

Officers'retreat, it was felt necessary to organize a consultative retreat for Ministers

and Assistant Ministers, owing to the crucial policy roles they are supposed to play

in the implementation of the Constitution.

The theme of the Retreat is to "fast-track the implementation of the
Constitution".
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While the main objective is to "develop a common understanding and
approach to the implementation of the New Constitution".

Your Excellenry, r

Ladies and Gentlemen,

Allow me to give you brief highlights of the issues that were considered during the

retreat for Permanent Secretaries recently at the Serena Beach Hotel on 17h and

1Bh September. During that retreat, the PSs were sensitized on the provisions of
the Constitution and several issues were raised. Eventually, the PSs came up with

firm resolutions and work plans, which have now been shared with the relevant

authorities in Government for purposes of implementation.

The Permanent Secretaries Retreat focused on, among other things:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

The implications of the new Constitution;

The operations of the two levels of government;

The application of the Bill of Rights in the Public Service;

Re-organization of the Government, and especially the provincial tier of
Government;

The process of devolution, establishment and staffing of County

Governments;

Execution of National Policy at the National and County levels of

Government;

Implications of the new Constitution on the management and

accountability of Public Finance, and,

The relationship between the various Constitutional Commissions and

other arms of Government.

Your Excellency,
Ladies and Gentlemen,
In conclusion, I wish to assure you of the commitment of the Permanent

Secretaries and other lower levels and structures of Government, to ensure that the

Constitution is implemented efficiently and effectively.
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With those few remarks, it is now my humble pleasure to invite the Minister for

Justice, National Cohesion and Constitutional Affairs, Hon. Mutula Kilonzo, to make

his remarks.

Karibu Waziri.
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REMARKS BY HON. MUTULA KILONZO, EGH, EBS, SC, M.P MTNTSTER FOR

JUSTTCE, NATTONAL COHESION AND CONSTTTUTIONAL AFFATRS ON
*DEVELOPING A COMMON UNDERSTANDING AND APPROACH TO THE

IMPLEMENTATION OF THE NEW CONSTITUTION" DURING THE RETREAT

FOR MINISTERS AND ASSISTANT MINISTERS ON THE IMPLEMENTATION
OF THE NEW CONSTITUTION HELD AT THE LEISURE LODGE RESORT,

UKUNDA" llrH NovEMBE& 2o1o

Your Excellenry President Mwai Kibaki, President and Commander in

Chief of the Defence Forces of Kenya

The Rt Hon. Raila Amolo Odinga, Prime Minister of the Republic of Kenya,

His Excellency Dr, Stephen Kalonzo Musyoka, Vice-President of the
Republic of Kenya

Fellow Colleagues
Distinguished Ladies and Gentlemen,

J

It gives me great pleasure to share my thoughts with this distinguished

forum on how we can fast-track the implementation of our new Constitution.

This Constitution renews the ethical foundations of this Country. It
introduces a new set of values and principles upon which the Nation must be

governed. It seeks to foster national unity by recognizing diversity whib also

facilitating decentralization of state organs, their functions and seruices,

away from Nairobi.

In view of these lofty aspirations, I could not agree more with the timing of

this retreat. It comes at a time when Kenyans remain extremely excited

about the prospects of implementing their new supreme law while at the

same time they maintain their suspicion concerning the Government's

Commitment in the implementation process.

We therefore have a pefect opportunity to restore the citizen's confldence in

our commitment to the process. I believe we have stafted on the right

footing by displaying a level of transparency never witnessed before in post

independent Kenya.

For the first time in our history, Your Excellency the President has invited the

public to apply for vacancies in public office. Similarly for the first time,

members to the Judicial Seruice Commission have been transparently elected
49
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to serue in the Commission. Further still you may have noted the scrutiny by

Parliamentary committees on suitability of persons to hold public office.

6. In essence, we are sending a very clear message to those who desire to
serue the public. We are reiterating seruant leadership, competence and

above all, integrity.

7. We are insisting on moral and financial probity; we are telling those with a

penchant for easy virtue to seek alternative employment.

8. Similarly we are advising those with a morbid dislike for integrity, that public

seruice is not their calling.

9. This message must go out loudly and clearly. We must clearly demonstrate

that we are rebuilding a new Country. Failure to display this level of
Cornmitment will seriously negate all the efforts we have invested in this
process.

10. Allow me also Your Excellenry, to direct our focus on the stringent timelines

set out in schedule 5 of the Constitution. I am happy to observe that so far,

we have managed to stick to the stipulated timelines without having to seek

any extension.

1 l. However, there is real likelihood that some legislation may lag behind if the

relevant Ministries do not take the initiative. In this regard, I would

encourage and urge those of us gathered here today, to identify the required

legislation and initiate proposals for onward transmission to the Attorney

General and the Kenya Law Reform Commission for drafting.

12. Similarly we have to identify the key institutions under the new Constitution

that fall within our various dockets and begin formulating action plans for
their establishment. In this regard, we have to commend the Deputy Prime

Minister and Minister for local Government for his initiative in setting up the

task force on Devolution.

13. But even as we take this initiative, we must give budgetary preference to

matters of implementation. We may even have to cut down on some of our

expenditure to meet the cost of implementation. This I believe is not a very

huge price to pay.

14. Finally Your Excellency, permit me to mention our role as the executive in

the legislative process. This role remains very critical in the implementation

process. I would urge that the same zeal with which we have discussed
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proposed bills in Cabinet should be replicated on the floor of the house. We

must provide the numbers when it matters most - cases of quorum hitch

should never be attributed to members of the front bench.

15. It is my sincere hope that we will openly and candidly deliberate on this

issues and that we will leave this town with key resolutions that will assist

fast-track the implementation of the Constitution.

Thank you and May God bless you.

51



I

REMARKS BY HON. KENNETH MARENDE, EGH, MP, THE SPEAKER OF THE
NATIONAL ASSEMBLY ON THE PROCEDURE AND PROCESS OF

ACCOUNTABILITY OF MINISTERS AND ACCOUNTING OFFICERS TO
nARLIAMENT, LErsuRE LoDGE, KWALE, 12rH NovEMBER 2010

His Excellency, the President of the Republic of Kenya Commander in

Chief of the Kenya Defence Forces, Hon Mwai Kibaki,
The Right Hon. Prime Minister, Raila Odinga,
The Vice-President and leader of Government Business, Hon. Kalonzo

Musyoka,

Honorable Ministers,
Honorable Assistant Ministers,
Chairs of Parliamentary Committees,
Honorable Members,
The Clerk of the National Assembly,
Ladies and Gentlemen.

I am greatly honoured and privileged to join you and to make remarks at this

auspicious retreat, that brings together the two arms of the Government of the

Republic of Kenya. I want to sincerely appreciate the Prime Minister's Office for
generating this forum which I believe will leave all us a better packaged to deliver

good governance.

The New Constitution sets out elaborate provisions about Parliament and its role.

These functions include among others; protection of the Constitution and promotion

of democratic governance.

It also provides for two Houses, namely the Senate and the National Assembly and

defines their respective roles and functions.

Your Excellency, Honorable Members,
Pursuant Article 95 for example, the National Assembly is expected to; a) determine

Allocation of national revenue between the various levels of Government; b)
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i-:.1.

appropriate funds for expenditure by the National Government and other state

organs; c) and exercise oversight over national revenue and its expenditure.

On the other hand, the Senate represents the Counties and serues to protect their

interest and in pafticular to determine the allocation of revenue and exercise

oversight over the national revenue allocated to the county governments. Fufther

the Senate will paticipate in the oversight over state officers including

impeachment of the President and Deputy President.

The Constitution has provided for the role and functions of the Executive and also

enumerates the principles within which this authority shall be exercised. The

principle of seruice to the people of Kenya, their well being and benefit cannot be

over-emphasized in this regard.

The structure of the Executive will include the President, Deputy President and the

Cabinet, the composition of which shall reflect the regional and ethnic diversity of

the people of Kenya. Sections 131 and 132 of the Constitution amplify the authority

and the functions of the President.

Honorable Members,

Parliament manifests the diversity of the people, represents the will of the people

and exercises their sovereignty while the Executive authority is expected to be

exercised in accordance with the principles of good governance.

From the foregoing, it is clear that the key objective of the Constitution is to provide

seruice to the people and safeguard their sovereignty. I therefore hasten to add

that as Government organs, we need to patner together to ensure that we serue

the citizens to their expectations to the best of our ability.

Honorable Members

I have given the general functions of Parliament and those of the Executive. The

lingering question at this moment is about how these functions shall be performed

in a systematic manner taking cognizance of the fact that the Parliament is the

custodian of the sovereignty of the people while the Executive also has the

mandate of the people to govern.
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The purpose of executive accountability is to ensure the rule of law, representative

governance, effective representation and efficient service delivery in accordance

with the principles of taxation The mechanisms to ensure the accountability of

Government are provided for in the Constitution, the statutes and our rules of

procedure. The Standing Orders, as we are all aware, are provided for by both the

former Constitution and now the Constitution at Aticle 124. In particular standing

order 198 provides for Committees of the House, standing order 183 on Ministers'

Reports, Paft XIII on public petitions, Part XI on Prime Minister's llme and Paft XII

on Questions.

The concept of Parliamentary accountability is based on the premise that

Parliament, as the highest representative organ of Government, has the duty to

check on the activities of the Executive. through a number of measures. Thus

champions of accountability must first be accountable to themselves.

Honorable Members,

It is worthwhile to note the fundamental paradigm shift in the Constitution in the

structure of the Government where for instance, the President and Cabinet

Secretaries are no longer Members of Parliament. This in effect means that there

will be no Parliamentary questions in the traditional manner we have known them.

They have been a very popular mechanism for accountability over Ministerial

policies, expenditure and programmes. The House will however need to devise

innovative mechanisms to ensure that this important device of accountability

continues to be sustained in our procedure.

The main mechanisms for Parliamentary accountability will now centre on

committees in the Senate and in the National Assembly. Parliamentary Committees

will therefore more powers and responsibilities and will be inquisitive than hithefto.

Investigatory/watchdog Committees will continue to scrutinize the reports of the

Auditor general and repoft their findings to Parliament while the depaftmental

Committees will continue to investigate, inquire into and report on all matters

relating to the mandate, management, activities, administration and operations and

estimates of the assigned Ministries and depaftments. as clearly stated in standing
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orders 198(3); a mandate which I as the Speaker have sworn to defend, protect

and safeguard.

Honorable Members, I

Your Excellency

The Accounting officers as the technical persons should ensure that there is limited

or no deviation between the two and that Budget implementation focuses on

achievement of agreed policies and strategic objectives, and not necessarily limited

to accounting for inputs. Section 226 of the Constitution provides that the

Accounting officers of a National Public entity are accountable to the National

Assembly for its financial management. There is therefore need to change from the

current postmoftem approach that addresses flnancial accountability on basis of

input and process scrutiny, to a more dynamic system of accountability.

It is imperative that strategies be developed to avoid stalemates or stand-offs

between the executive and Parliament over budget approval as it has happened in

other jurisdictions.

Your Excellenry, Honorable Members,

In conclusion, may I share a few thoughts on this important matter.

. The Executive should not be surprised or othenruise feel harassed when

Parliament seeks to oversight it.

. The Executive must not depend on the Chair to defend it in the House.

. The principle of collective responsibility and discipline is the puruiew of the

Executive.

. The Executive must ensure that one of the key results in the peformance

contract is to Parliamentary matters.

. Attendance of the Executive in Parliament to attend to and address

Parliamentary matters is of ultimate priority. This week, for instance we had

ti defer a number of questions and statements, to the extent that the chair

has resort to the provisions of s.o. 97.

. InadeQuate responses to issues and questions raised in the House is a fetile
ground for impeachment.

i]
I
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Misappropriation of pubtic resources, or more properly, corruption, has

adverse effects on governance and therefore Parliament takes it as a paft of

its fundamental responsibi lities.

The summoning of Ministers and indeed all other citizens must be

undertaken with civility and couftesy and not through press conferences. The

Chair has directed that all summonses for Ministers must originate from one

source, the Clerk of the National Assembly.

With these remarks, I wish you fruitful deliberations.

Thank you

o

o
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TALKING NOTES ON IMPLEMENTING THE CONSTITUTION, PRIME
MTNTSTER RArLA ODTNGA NOVEMBER 11, 2010

Each time we meet like we do today, I want us to remind ourselves that

this is a special government, put together under very unique circumstances

with a very clearly defined mandate. In many ways, this government is

more like the first one formed at independence to lay the foundation for

the independent Kenya. The Grand Coalition was formed to chart a new

course that reflects the new Kenya that has emerged in the last 47 years.

On August 27 this year, Kenya changed forever. For the first time, we have

a democratic state on paper. It is going to be a hard and arduous process

to translate what is on paper into reality on the ground - to Inake the new

democratic constitution a living reality for our people.

That is task for which we must provide leadership. Our legacy to this great

nation must be that we rose to the occasion and turned our backs on state

tyranny. The greatest gift that we can give to ourselves - and to posterity -

is the practical implementation of one of the most democratic constitutions

ever written.

Ministers need to lead the process. The Constitution does not specify every

detail but intention is clear. There are major changes which will require

change of attitudes.

There are key areas of the new constitution that I believe can be

implemented immediately so that Kenyans can begin to realize their vast

potential. I call these key areas the low hanging fruit.

First, justice is a word that is on the lips of every KenYM. But in our

context, the word is often used to express frustration with the failure of

our judiciary to deliver justice to the people. If there is one reason why the

state does not enjoy the confidence of the public, it is because justice is

either not done, or not seen to be done. We have to reform the judiciary,

and start to do so immediately. This must be accompanied by changes in
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the AG's office and the entire law enforcement machinery. Some of these

will be changes of personnet but we must change the culture of these

institutions. I therefore see the reform of our legal system as a matter that
we must tackle immediately.

Second, we must immediately start to implement the governance

structures envisaged by the new constitution. Many Kenyans view the

State with suspicion. Many think it is removed from them. Others feel that
our state is a predator. We can start to change this image right away by

implementing the new devolution structures in the constitution. The longer

we retain old and anachronistic structures, the more the people will lose

faith in the transformative power of the new constitution. Change in
governance must mean one thing - that we reject obsolete structures and

begin implementing or acting in the spirit of new structures. I know that
some of these will have to wait until elections are held. But there are

things we can - and should - do now.

Third/ we should embark on land reform. Land is one of the most

contentious issues in our country. But we will never develop as a country

unless we tackle this issue/ and do so without fear or favor. We must also

tackle the problem of landlessness by taking measures that show our
people that our government cares.

Fourth/ we must address the problem of insecurity right away. We need to
conduct public campaigns to educate our people about the bill of rights/

and how citizens can work with law enforcement agencies to create safe

neighborhoods.

Fifth/ we need to pay attention to marginal areas where infrastructure

is threadbare. The construction of roads/ the provision of waterl and

the electrification of these areas must be given priority under the new

constitution. These services will stimulate economic growth/ enhance

commerce/create jobs and contribute to a healthier population.
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Sixth/ we must reconcile our people. We know that our people are deeply

divided by ethnicity and as leaders/ we are daily contributing to widen the

divide. The new constitution can stamp out this cancer. But to do so/ we

must teach our people the law will be applied equally without a witch

hunt, or the targeting of any community. Leaders must stop seeking

refuge behind their communities when they are called to account. We

must weigh our words. The law needs to be applied on those who can't

guard themselves. We need to instruct the institutions in the constitution

that are empowered to address these issues to do their work

transparently, and in open daylight.

Seventh, the constitution is very sensitive about the place and roles of

women in our society. It enshrines in it the one-third principle of inclusivity.

No longer should the public arena be the exclusive preserue of the male

gender. Political parties and state organs must lead the way without

wasting another minute. We must urgently begin absorbing youth into

ranks of our public life, in line with the constitution.

It is obvious that we need to pass many pieces of Iegislation to bring

some of these matters into fruition. But there are many areas where we

do not need to wait for the passage of the law to do what is right. I want

to ask you to identify those areas so that the relevant ministries and state

organs can staft to put the new constitution to work for the people of

Kenya.

I want to make a confession. Although I never despaired, I did not believe

that I would live to see the enactment of the new constitution. But hope

springs eternal. We fought the good fight. We Iistened to the people. And

the rest, as they say, is history. That's why I am asking you today to join

hands with me and President Mwai Kibaki and step boldly into the future.
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SPEECH BY HIS EXCELLENCY HON. MWAr KTBAKI, C.G.H., M.P.,
PRESIDENT AND COMMANDER.IN.CHIEF OF THE DEFENCE FORCES OF

THE REPUBLIC OF KENYA ON OFFICIAL OPENING OF RETREAT FOR

]If,INISIERS AAID AS$STANT I-TINISIERSAT I.ETSURE LODG E AT{D RESORT,

UKUNDA, KWA|"E ON 12rH NOVEMBE& 2010

I am pleased to join you for this retreat. As we are all aware, the promulgation of

our new Constitution in August was the flrst step towards the journey of putting in

place a new constitutional order for our beloved country.

The next critical step is the full, systematic and efficient implementation of the new

Constitution. This meeting could not, therefore, have come at a better time. It
seeks to develop synergy on this important task before/ us. A key element in the

implementation of the new Constitution is the passage of new laws by Parliament. I
am pleased that most of your ministries are fully engaged in drafting the necessary

legislation required to implement the new Constitution.

I look forward to the session on the legislative agenda that will deliberate on how

we will achieve the goal of implementing the new constitution. Moreover, we will

be able to develop time lines to ensure that the Executive is able to present the

required Bills to Parliament for discussion and passage.

Since we promulgated the new Constitution, we have seen our institutions begin to

change fundamentally. For instance, Parliament is re-energized in its mandate to

provide oversight on public finances and the conduct of public affairs. We see this

as a positive development with great benefits for our society, pafticularly in the war

against corruption. Let us all re-dedicate ourselves to fighting this vice that must

have no place in the new Kenya that we seek to develop.

I am also glad that we will have an oppoftunity to consult with the Speaker of the

National Assembly and the Chairs of various Parliamentary Committees during this

retreat. These consultations will enable us come to a consensus on the procedures,

processes and structures of executive accountability and responsibility to

Parliament in the new constitutional dispensation.
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As you are aware, the new Constitution creates a devolved system of governance

with 47 counties. It is my firm belief that well structured, properly governed and

soundly administered counties will be the next source of growth and development

fol this nation. They will provide new destinations for local and international

investment, uncover new resources and oppoftunities that can be turned into

wealth and employment, and most impoftant of all, distribute opportunity and

prosperity equitably throughout our nation.

I am glad that the new Constitution provides a firm foundation for the economic

transformation of our country. Indeed, local and foreign investors have expressed

optimism in the growing foftunes of our economy. The grand coalition Government

will continue putting in place a conducive macroeconomic and legal environment for

investment and trade in order to tap the unfolding opportunities.

The requirements of the leadership code and the entrenchment of national values

contained in the new Constitution will transform leadership and governance in our

country. I urge you to familiarize yourselves with these values and seek to

internalize them.

Indeed, a country that elects and appoints its leaders on the basis of merit,

competence, vision and integrity can only become greater.

In conclusion, I would like to remind all of us that our nation expects us to provide

visionary leadership at all times. Our people expect us to set the pace in the fight

against absolute poverty and are looking upon us for better shelter. It is up to us

to ensure food security as well as the employment of the sons and daughters of

our country. Kenyans are also expecting and urging us to fight against insecurity

and corruption.

Indeed, they expect us to carry out our responsibilities with a renewed

commitment to making Kenya a prosperous, equitable, democratic and developed

country by the year TWENTY THIRTY.

The full implementation of our new Constitution provides the base for this

transformation. As we leave this retreat, let us reaffirm the hopes and aspirations

the new Constitution has created in the hearts and minds of our people. 
G1
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With these remarks, it is now my pleasure to declare the Ministerial Retreat on the

Implementation of the Constitution formally open.
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cLosING REMARKS BY HIS EXCELLENCY HON. MWAI KIBAKI, C.G.H,

M.p., PRESIDENT AND COMMANDER-IN-CHIEF OF THE DEFENCE FORCES

OF THE REPUBLIC OF KENYA AT THE MINISTERS RETREAT IN UKUNDAY

sourH coAsr, 13TH NOVEMBER 2O1Ot

I wish to thank you all for your contribution and participation in what has

been a ground breaking retreat that brought together members of the

Executive and Legislature. We have had an opportunity to exchange views

and arrived at a consensus on how we shall work together, to deliver the

fruits of the Constitution to our people. The Executive and the Legislature

are agreed on the need to work together, with each arm of Government

doing its duty to ensure the full and timely implementation of the

Constitution.

We are also agreed that time is of essence, and we must not be distracted

from this task. We shall as the Executive and Parliament give top priority to

passing the laws and establish the institutions and structures that are

needed to entrench the new constitutional dispensation.

Ladies and Gentlemen, We are now in the transitional period that will see us

fundamentally change the manner in which our country is governed. We

must understand clearly what the new rules and institutions are, and ensure

that they are internalized by all of us as leaders. We are also leaving here

renewed in our vigour to entrench the national values and principles, and

the leadership and integrity code, enshrined in the Constitution.

We must be willing to let go of the old order that was ended by this

Constitution and fully embrace the new order that is has ushered. This is our

duty as the leadership of our country, and we must fulfill this obligation that

we owe to our people. More importantly, as we leave this retreat, we must

similarly spend time with wananchi, so they too can understand the

forthcoming fundamental changes, and be ready to embrace them at the

grassroots, in all our 47 counties.

,'l
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When we the leaders and our people have a common understanding of the
new dispensation and are ready for change, there will be nothing that will

stand in our way as we seek to make our nation a great one. The task

ahead of us is achievable. We who are gathered here will make it happen,

because we have what it takes and the determination to transform our

country. We must hasten the implementation of this Katiba so that wananchi

can begin to enjoy the immediate benefits.

These include the end of absolute poverty and hunger, the creation of
enough jobs to employ our people, and the enjoyment of fundamental
rights. This will allow all our people to live decent and dignified lives.

Our people chose the new order on August 4th this year. As their elected

leaders, we must obey the will of the people, and expeditiously implement
this order. This is the only way to remain true to the oath that we all took
as we promulgated the Constitution on 27th of August.

Once again, I thank you all for your contribution and renewed

determination to make Kenya a great nation.
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