
b

PARL AMENT
OF KENYA
LIB

REPUBLIC OF KENYA

NATIONAL ASSEMBLY

ts W il[(E

%)
p
gf

TWELFTH PARLIAMENT _ SECOND SESSION

THE DEPARTMENTAL COMMITTEE ON T'INANCE AND NATIONAL PLANNING

REPORT ON THE CONSIDERATION OF THE INSURANCE (AMENDMENT) BILL,2018

CLERKS CHAMBERS

DIRECTORATE OF CO

PARLIAMENT BUILDINGS

NAIROBI 2018

st0z

d S\r
A}I.I,

VO
i,nN I Z :51t



TABLE OF CONTENTS

ABBREVIATIONS

CHAIRPERSON' S FOREWORD.....

EXECUTIVE SUMMARY

1.0 PREFACE.............

1.1 ESTABLISHMENT OF THE COMMITTEE

1.2 MANDATE OF THE COMMITTEE

1.3 COMMITTEE MEMBERSHIP ...............

I .4 COMMITTEE SECRETARIAT.....

2.0 COMMITTEE CONSIDERATION OF THE BILL

2.1 BACKGROUND INFORMATION ...

2.2 CLAUSE BY CLAUSE ANALYSIS

3.0 SUBMISSION BY THE STAKE HOLDERS ...

3.1 KIPKENDA & CO. ADVOCATES

3.2 BIMA INTERMEDIARIES ASSOCIATION OF KENYA (BIAK)

3.3 APA INSURANCE..............

3.4 BRITAM HOLDINGS PLC

3.5 ASSOCIATION OF INSURANCE BROKERS OF KENYA

3.6 NATIONAL HOSPITAL INSURANCE FUND...

4.0 PROPOSED AMENDMENTS.

.............3

.4

.5

.6

7

...6

.....6

.....7

I

I

.2

2



ABBREVIATIONS

IRA - Insurance Rcgulatory Authority

ICI']'s - Insurancc Corc Principles

BIn K - IIIMA Intenrcdiary, Association of Kenya
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CHAI RPEIISON'S FOREWORT)

'l'his report contains the Comnrittee's proceedings o1'the consideration of the lnsurance (Amendme

Ilill,20l8. National Assenibly Uill No.2l which was published on 19'r'June,20l8 and read a First

on 3'd JuIy,2018. ln processing the Uill, the Committee invited comments fion-r the public by placi

advertisements in the Daily Nation and Standard Newspapers on lrriday,6'l'July,20l8 pursuant

Article I l8 ot' the Constitution. Five institutions submitted rnemoranda lbr consideration b],

Comnrittee. 'l'he Committee has since adopted the stakeholders' amcnclments lbr introc'luction into

tlill during the Committee Stagc ol'thc Uill.

ln considering the Bill, the Committee noted that the Bill seeks to amend lnsurance Act to address

adr,'crsc selection and high ctlsts of' loss assessrlcnt rclated to traditiouaI iudcmnit-n--based agricult

insuraucc by providing lirr index bascd insuruncc as art alternative with an intention to rcduce m

hazard. adverse selection. undcrr.vriting and clainr asscssrllcnt costs r.vhile speeding up clainr settlcmL'rl

ln addition, the Bill seeks to amend the Act by introducing a legal provision creating otlbnces

insurance liaud, including penalties intended to address the problem of insurance fiaud that continues

be a rna.ior challenge to the stability ol'the insurancc industry in the coLurtry. l-he amendnrent 1u

crlsLlrcs that the Act cornplies with lnternational Association ot'lnsurance Supervisors (IAIS)

on countering insurance tiaud.

l'he Committee is gratelul to the Ofllces of'the Speaker and the Clerk of the National Assernbly tbr t

Iogistical and technical support accorded to it during its sittings. 'l'he Conirnittee wishes to thank

stakclxrldcrs lbr the ir participation in scrutiniz-ing thc tsill.

f inally, I wish to express my appreciation to the Honorable Members of the Committee who m

uselirl contributiorrs towards the preparation and production of this rcport.

On bchall'ol'the l)cpartrncntal C'onrnrittee ou liinauce and National Planning and pursuant to provisi

ol'standing Order 199(6). it is nry plcasant priv'ilege and honour to prcsent to this llousc the I{eport

the Committee on its consideration of the lnsurance (Amendrnent) Bill.20l8.

1'I{Ii IION. JOSEPH LIMO, MP,

CHAI ITPEI{SON, DEPAI{TM EN'I'AL COMM I'I'TET! ON FINANCE AND NAI'IONAL

PLAN N I NG
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EXECUTIVE SUMMARY

l'he lnsurance (Amendment) Bill.20l8. was published on l9th.lune.20l8 and read a First Time on 3'd

.luly,20l8 and thereafter committed to the Departmental Committee on Finance and National Planning

fbr consideration pursuant to Standing Order 127. The Insurance (Amendment) Bill. 20l8seeks to

amend Insurance Act to address the adverse selection and high costs of loss assessment related to

traditional indemnity-based agriculture insurance by providing for index based insurance as an

alternativc with an intention to reduce moral hazard. adverse selection. underwriting and claim

assessnlent costs while speeding up clairn settlements.

In addition, the Bill seeks to amend the Act by introducing a legal provision creating offences on

insurance fiaud. including penalties interrded to address the problem of insurance fraud that continues to

be a major challenge to the stability of the insurance industry in the country. The arnendnrent lurther

ensures that the Act complies with International Association of Insurance Supervisors (IAIS) standards

on countering insurance fraud.

The Bill delegates legislative powers to the Cabinet Secretary. It does not limit any fundamental rights

and tieedoms. The Bill does not affect tlre functions of the county governments as set out in the Fourth

Schedule of the Constitution. The Bill is a money Bill within the meaning of Article l14 of the

Constitution.

In processing the Bill. the Contmittee invited comments from the public by placing advertisements in the

Daily Nation and Standard newspapers on Friday. 6'l'.luly. 2018 pursuant to Articlc ll8 ot' thc

Constitution. On expiry of the period to submit memoranda, the Comrnittee had received rnemoranda

from five stakeholders for consideration. All their proposals were discussed in a stakeholder's meeting

held on Thursday 9th August, 2018 in Parliament pursuant to Article ll8 of the Constitution. The

f.ollowing stakeholders submitted their nremoranda:

l. Kipkenda & Co. Advocatcs

2. BIMA Intermediaries Association of Kenya (BIAK)

i. APA Insurance Limited

4. Britam Holdings PLC

5. Association of Insurance Brokers of Kenya
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I.O PREFACE

I.I ES'I'ABLISHMENT OF THE COMMITTEE
'l'he Departmental Committee on Finance & National Planning is one of the titiccn Departrnen

Cornnrittees of the National Assenrbly established under Standing Order 2/6 whose

pursuant to the Standing Order 216 (5) are as fbllows:

a) 'l'o investigatc, incluire into" and report otr all rnatters rclating to thc nlandate. rnanage

activities, administration, operations and estimates o1' the assigned niinistries

departments;

b) To study the programme and policy objectives of Ministries and departr-nents and

ell'ectiveness of thei r i rlplernentation;

c) 'l'o study and review all the legislation rclt'rred to it;

d) 'fo study, access and analyze the relative success of tlie Ministries and dcpartments

measured by the results obtained as cornpared with their stated objectives;

e) 'l'o investigate and inquire into all nlatters relating to the assigned Ministries

clepartments as thcy nray dcenr necessar)', and as rnay be ref'erred to the m by thc I louse :

l) 'l'o vet and report on all appointrncnts whcrc tl-re Constitr-rtion or any law rccluircs t

National Assembly to approve, except those under Standing Ordcr No.204 (Committec

appointments);

(ta) 'l'o examine treaties, agreements and conve ntions;

g) 'l'o make reports and recommendations to the House as olien as possible, inclucli

rccomntcttdatiou o[' proposcd legislation:

h) 'l'o consider reports o1' Comn-rissions and lndcpendent Olllces submitted to the Ilor"r

pursuant to the provisions o1'Article 254 of the Constitution; and

i) 'l'o examine any questions raised by Mernbers on a matter within its mandate

I.2 MANDATE OF THE COMMITTEE
ln accordance with the Second SchedLrlc of'the Standing Orders. the Ct-rmrnittec is mandatcd to cottsid

Public flnance. Monetary policies, Public debt. Irinancial institutions (excluding those in securiti

cxchange), lnvestntcnt and divcstiture policies. Pricing policies, Banking. lnsurance. Population reve

policies including taxation and National planning and dcvelopment.

ln executing its mandate. the Committee oversees the tbllowing government Ministries:

i. 'l'hc National 'l'reasurv
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ll.

iii

iv

Ministry of Devolution and Planning

Office of the Controller of Budget

Salaries and Remuneration Commission

Comnrission on Revenue Allocation

I.3 COMMITTEE MEMBERSHIP
The Committee on Finance and National Planning was constituted by the House in December.2017

and comprises of the following Members:-

l. The Hon. Joseph K. I-imo, MP Chairperson

2. The Hon. Isaac W. Ndirangu Vice-Chairperson

3. The Hon. .limmy O. Angwenyi. MP

4. The Hon. Christopher Omulele, MP

5. The Hon, Enoch Kibunguchy. MP

6. The Hon. Shakeel S. Ahnred. MP

7. l-he Hon. Abdul R. I)awood. MP

8. The Hon. Daniel E. Nanok, MP

9. The Hon. Andrew A. Okuome. MP

10. The Hon. David M. Mboni. MP

I l. The Hon. Francis K. Kimani. MP

12. The Hon.Joseph M. Oyula. MP

13. The FIon..loshua C, Kandie. MP

14. The IJon. Lydia I1. Mizighi. MP

15. The Hon. Moharned A. Mohamed, MP

16. The Hon. Purity W. Ngirici. MP

17. The Hon. Samuel Atandi, MP

18. The Hon. Stanley M. Mutharna. MP

19. The Hon. Edith Nyenze. MP

I.4 COMMITTEE SECRETARIAT
1 . Ms. Leah W. Mwaura - Senior Clerk Assistant/Lead Clerk

2. Ms. Jennifer Ndeto - Principal Legal Counsel

i. Ms. l,aureen Wesonga - Third Clerk Assistant

4. Mr. .losephat Motonu - Fiscal Analyst III
5. Mr. Chelang'a Maiyo - Research & policy Analyst III
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2.0 COMMI:I'TEE CONSIDEIIATION OI...THE BILL

2. I I}ACKGITOUND INFORMA'I'ION
'l'hc lnsurance (Amendnient) Ilill,20l8, was published on l9'l'June.20l8 and read a First1'ime

3'dJuly,20l8 and thereatter committed to the Departmental Comrnittee on Finance and Nati

Planning lbr consideration pursuant to Standing Order 127,

ln processing the Bill, the Committee invited comments fiorn the stakeholders pursuant to Article I 18

the Constitution, Five institutions responded by sending their memoranda to the Committee

consideration. l'he Committee held a stakeholder's meeting on'fhursday. g'l'March,20l8 in Parliani

to e ngagc stakeholders on the'ir nrenroranda pLrrsLlant to Article I l8 ot'the Constitution. 'l'hc lbll

stakcholdcrs appeared bclbrc tlte' Cornnrittcc durirtg the stakcholdcr's conlL'rencc:-

l. Kipkenda & Co. Advocates

2. BIMA Intermediaries Association of Kenya (BIAK)

3. APA lnsurance Lirnited

4. lJritanr I loldings Pl-C

5. Association ol'lnsurance Brokers o1'Kenya

2.2 CLAUSE BY CLAUSE ANALYSIS
C'lausc 2: lntroduction of new detinitions

Cliluse 3: New section to provide supervision on insurance groups.

Clause 4: I{emovr-'requircment lbr approval o1'tlie Ministcr belbre thc comrnissioner issues dircctive's.

gives thc Commissioner adrninistrative autononly

C'lause'6: 'l'he Board is rnandated under section 3l to approve application lbr registration.'l'herclirre. t

arncndrttent corrects ar1 error.

Clause 7: lt is the function of the Authority to ascenain if an insurer hers ceased to carry on busincss in

Kenya and not the Minister.

('lausc tl: Amendment has thc ellcct ol'reducing the process ol'issuing a spccial policy by clcleting the

orrc nronth's gazette noticc and instcad rccluiring the policyholder or bcneliciary to swear an allldavit.

Clausc l0: 'l'he amendment repcals and replaces the existing provision on advance paymcnt o1'

premiunrs. It lurther prohibits intermediaries or third parties receiving premiums on behalt'of insuran

cornpanies.

Clar.rsc l2: lt provides new clauscs to provide thc Conrrnissioner the power to scttlc cornplaints and

introcluces ot'tences on insurance liaud.
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3.0 SUBMISSION BY THE STAKE HOLDERS
Following the call for memoranda from the public on 6'l'.luly. 201 8. the Committee received memoranda

fiom six organizations. All their proposals were deliberated on and considered by the Committee. Below

are the views of the stakeholders:

3.I KIPKENDA & CO, ADVOCATES
The representative from Kipkenda & Co. Advocates nrade the 1'ollowing submission:

Clause 12, Section 204A.

An addition that the clausc shor.rld include the nranner of presenting such complaints or that tlre Cahinet

Secretary shall prescribe the ntanncr of presenting suclr contplaints.

Justification

The procedure should be simple and convenient to policy holders as a way of ensuring access to.iustice.

Committee C)bservation & Recommendation

This proposal is meant to strengthen the ability of the Insurance Regulatory Authority to conclusively

deal with consumer complaints and the introduction of mediation makes it difficult to have a conclusive

rcsolution. 'l'he Cornmittce agrecd with the proposal.

Change "Minister" to "Cabinet Secretary"

The Insurance Act. (in this Act referred to as the "principal Act"), is amended by deleting the word

"Minister" wherever it appears and substituting therefor the words "Cabinet Secretary"

.Iustification

To bring legislative harmony in the interpretation of the law and certainty in ref'erring to the head o1- a

ministry. This can also be achieved by amending the definition section to state that "Minister" means

"Cabinet Secretary" in order to bring clarity to the terminology.

3.2 BIMA INTERMEDIARIES ASSOCIATION OF KENYA (BIAK)

Clause 10, Section 156 (l-4)

They re.iected repealing and replacement of section 156 of Cap 487.

9



Justilication

UIMA lntermediaries Association of Kenya (BIAK) submitted the fbllowing memorandum to t

Committee:-

l'hev citcd sevcral nleasllres taken by lnsurance Core'Principals (lCP's) to counter insurance premi

rn isltandl ings i nclLrding:

l. Working with relevant industry or trade associations to encoLrrage and maintain an industry

approach to deterring, preventing, detecting, reporting and remedying fiaud; and

2. Iistablishmcnt ol' anti-lraud committees consisting ot' industry or trade organizations. I

cnlbrccnrcnt agencics. other sllpcrvisors. othcr authoritics. and possibly consunrer organiz-atio

as platlbrm t<l address tiaud in insurancc- tbr examplc, by discussing trends, risks, policy iss

profiles and modus operandi.

'l'liey subrnitted that this proposal will erode the gains that have been made in the insurance industr

'l'hcy firrthcr subrnitted that premiun-r holders have lbr a long tirne dealt with the brokers and had built

portlblios and trust over timc. As such. the new proposal has the potential to erode conlrdence irr

brokers. 'l'he proposal not to receive prenriums on behall'ol'the insurer will make it hard tbr them t

continue being in business. 'l-hey argued that not all clients can issue checlues as nlos1 o1'them

cash basc.d transactions. 'l'hey turther argucd that any prerniurn paid lbr via nrobile money trans

serviccs or other cashless means takcs a long time to be rccoticiled in the books ol' the irtsurer he

inconveniencing the clients.

ln conclusion, they stated that majority ol'thc brokers have conducted thcmselves prolessionally exce

lirr a ll'w ol'thern who are known to erlgage in insurance fi'aud. 'l-liey noted that BIMA had not be'

cntpowcred to deal with any crrant brokers hence inability to take action against pcrpctralor uf insuranc

liaud. IRA has also not managed to reign on these errant brokers,

-l'hey proposcd that the gove'rnment should complenlent their ellbrts on capacity building ot

insurancc brokers in order to countcr liaud. 'l'hey proposed that a progranr could be rolled out by ll{A

continuously educate the brokers in conjunction with illAK so that they can inculcate prot'essrona

values amongst the insurance agents.

Committee Observation & Recommendation
'l'hc repealing ol' the currcrrt Scction 156 and replacement rvith a ncw Sectiorr

operationalize the principal ot' cash and carry (advance payment ot' prenriums).

156 will properl

Adclitionally, tlio
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contmissions payable to all internrediaries are paid by insurers within thirty (30) days. Currerrtlv

according to tlre statistics held by lnsurance Regulatory Authority on prenrium payment. tlrere is a large

amount owed to the insurers. accounting fbr approximately 20oh of the premiums written in 7017.

Further a significant proporlion of complaint handled by Insurance Regulator relates to policies where

the premiums were paid to brokers who failed to remit the same to insurers thus leaving the

policyholders exposed when a risk occurs. This amendment is intended to safeguard the interest of

policyholders by ensuring that premiums are remitted within thirty days and the effective date is r.rpon

receipt of the money by the insurance. The interests of the intermediaries are also safeguarded by

ensuring tlrat the insurer will pay commissions within 30 days of receiving premiums.

l]ased on thc above. the Contnrittcc re.lcctcd the proposal by RIMA.

3.3 APA INSURANCE
APA Insurance submitted that they were in full support of the amendments in the following section:-

Clause 10, Section 156 (l-4)

Amend section l0 of the Insurancc (Amendrrrent) Bill by repealing section 156 and replacing it with the

following new section-

No insurer shall assume a risk in Kenya in respect of insurance business unless and until the

premium payable thereon is received by insurer.

An intermediary shall not receive any premiums on behalf of an insurer.

An intermediary who contravenes subsection (2) shall be liable to a penalty of one million

shillings on each contravention" payable to the Policy Holders Compensation fund.

Any officer or director of an intermediary who contravenes subsection (2) shall be guilty of an

ofl'ence. and upon conviction shall be liable to a line not exceeding one hundred thousand

shillings or to an imprisonment terrn of three months, or to both.

.Iustification

l-he amendments will ensure that all insured premium is received by the underwriters, risk coverage

confirmed and in case of a loss, the issues surrounding premium payments and validity of cover are

avoided. This amendment foremost protects the insured 'Mwananchi'.

2
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2. -l'he premium paid is used to buy reinsurance protection, pay lbr claims, pay service providers.

commissions, meet management expenses, pay taxes etc. From IRA statistics. approximately 60%

thc prerliunrs are used to settle claims and hcncc it is pararnoLrnt to erlsLlrc the prenriLun is pronr

rcce ivecl by the insurcr.

3. 'l'he rolc ol'the itttennediat'-v" should be to providc tcchnicul advice to the clients both tbr the risks

be covered and in the claims process and not handling the monies. 'l'he internrediary's com

as deflned in the lnsurance Act is commissions which the insurers pay to therri and that is what

lnsurance Act behooves.

4. It is public knowledge that sorne insurance brokers have misused client's premiums leaving t

unduly exposed in the event of'a loss. Sorne ol'the brokers have gone down with huge premi

sllr.ns unrenritted whilst others rnove l'ron1 one insurer to the other le'aving a trail of'debts.'['his

also bccn reported lbr son-tc coutrties and parastatals and indccd thcre arc cases pcncling in ctlrrts

at ll{A lbr arbitration.'l'his Bill not ortlv curcs the prerniunr rernil.tancc issuc but also anv currupti

tendencies that might be abated through channcling premium via internrecliaries.

5. Under the Risk Based Capital regime, insurance companies are required to maintain a certain

ot'('apital Adcclr.racl' Itatios \200'A CAI{ by .lLure 2020). ln arriving at the solvcncv level

outstanding premiums attracts nearly 100% capital charge, At the nrolncnt. the indLrstrl,is r-r

closc to Kshs. 40 Billion (capital required tiom insurers). 'l'hese solvency requirements have driv

many insurance companies to the verge of being closed down and the Amendment Bill will sec

the luture of the insurance industry as it brings back public contidence, solvency levels will

strengthencd and lbrestall any closures that leave policyholders and clainrants r.rncluly exposcd.

6. l'hel anticipate growth in the insurance pcnctration il'thc Uill is enacted as the insuring public wi

have their conlldence rcstored as the ambiguity ol'insurance prcrnium payment will bc dt-rnc awir

with and claims will be considered expeditior-rsly as per the policy issued.

7. 'l'hey therelbre lully supported thc anrcndrlrcnts which they said u'ere tirncl-v in implenrenting llis

llascd Capital. llrl{S 9 (liinancial lnsLrunrents) and thc inrpcnding llrl{S l7 (lnsurance Contracts)

strongly bclier,'e will lurther translbnn the insurance sector. Kenya rvill be joining other countrie

like Nigeria, Ghana, Tanzania and Uganda that have adopted similar insurance payment legislations
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Committee Observation & Recommendation

Thc Comrnittec did not support their view based on the f'act that an intermediary will be rcndered

irrelevarrt in the insuretnce busincss. Thc Conrmittee has put in a saf'cguard to takc care ol'the intcrcst

of thc insurance contpanics and also the policy holders. The Conrnrittee noted that these will reduce

risks associated with insurance tlaud.

3.4 BRITAM HOLDINGS PLC

Clause 3, Cap 476, Section 5A

Britam tloldings P[,C proposed that Clausc 3 of the Bill be deletcd in its entirety and replaced therefor

with the fbllowing:

5(A) (l) The Commissioner may direct the Insurance Group through the regulated entity's

Principal Officer to provide any information necessary for effective group-wide supervision

save for where the Insurance Group is already a regulated entity in which case the

Commissioner shall request for this information through the respective regulator.

(2) Information ncccssary shall relate to information that demonstrahly relates to the

safeguarding of thc policyholders' interests.

(3) Thc provision of this section shall not limit a Commissioner from requesting for

information on an Insurance Groups capital adequacy in so far as it's regulatcd entity is

non-compliant to the Risk Based Capital Framcwork.

.Iustification

Section5A(l) and (2) authorizes the Commissioner of Insurance to direct any member of the group to

provide any infbrmation necessary for effective group wide supervision and penalizes such nrember or

holding company with penalties under the Insurance Act for any breach or failure to comply to such

directive.

l'hey proposed the delction ol'this section in its entirety as it creatcs arnbiguity as it does not dcflne rvho

a nrember of the group rclers to. In addition" it does not dellnc the nature and type ol' infbrmation

requested for.

13



1'he proposed amendments seek to provide clarity on the nature of inlbrmation and the mode in

such inlbrmation will be collected including appointing the contract olllcer as the Principal Otlicer

the regulated entity

Comnrittec Observation & llecommcndation

'l-he Committee observed that the amendment seeks to insert a new Section 54 empowering

Comnrissioner to give direction to any rnember o1'an insurance group under the group wide supervis

nrodcl. 'l'he Committee noted the need to limit the powers o1' the Comnrissioner 10 only cor,'er

re'gulated entity's Principal Olllcer lbr purposes ol'provision of intbnnation.

llascd on the observations. the Comnrittcc proposcd the lbllowinp. anrendnrcnt in sr.rbscction ( l)

l'llA'1. clause 3 o1'the Uill be amended in the proposed new se'ction 5A by delcting subscction (l)-
(l)'fhe Commissioner may direct an lnsurance Group through the regulated entity's Princi

Ofllcer to provide any infbrrnation necessary tbr ettective group-wide supervision.

Clause 12, Cap 476, Section 204(4)

l]ritarn Iloldings PLC proposed that Clause l2 of the Bill be deletcd in its entirety the proposed ne

Section 204(A) on the Powerof the Authority to Settle because the amendment:

(i) Docs not propcrly del'inc lhc narture and scope ol'tlte conil;laint to be lodgcd i.c. is it a sen,i

corlplaint or a contract conrplaint.

(ii) Usurps arbitration whicli is the dispute resolution mechanism proposed in thc lnsuran

Contracts.

(iii) [)oes not detine the cpralilication ol'the ollicers charged witli resolving disputes.

(ir,; Ncgatcs the right to appeal to a tribunal that is not set up and theretbre governed by specilic nrl

and procedures. 'Iribunals are sct up through an Act of thc l)arlianrent. ln addition, the appca

tiom a decision ot'a'l'ribunal takes the tbrm o1'a Judicial l{eview.'l'his is not explicitly in pla

and thus would be prejudicial to the insurance conlpany.

Conrmittee Observation & Recommenclation

'l'he Cornmittee observcd that thc proposecl amcndment ir-r the Uill sceks to introduce a ncw Scctio

204A giving the Con-rmissioncr power to determine a dispute between a customer and a rcgulated entity

ch
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This means that insurance customers rnay lodge a complaint with the Commissioner of Insurance for

determination and such determination shall be binding on the parties. This is to enable consumer

disputes on the provision of services be conclusively determined and to enhance consumer protection.

The argument that the Bill doesn't clearly state the nature of the complaint. the Committee is of the view

that the Bill clearly states that the complaint will be those that are related to provision ol' scrvices.

Based on the above observation, the Comnrittee rejected the proposal by the Britam Holdings PI-C

Clause 2, Cap 487 Scction 2

Britarn l{oldings PLC proposed the lbllowing amendments new definitions under Section 2:

(i) By deleting the current definition of a broker and intermediary and inserting the following new

definition:

Broker. in relation to an insurer or reinsurer, means a person-

a) Who carries on the business of arranging contracts of insurance (whether or not the business is the

person's principal business or carries on in conncction with any other business); and

b) Who is not an employee of the insurer or reinsurer; and

c) who is not appointed. under signed agreement and agent of the insurer for the purposes of receiving

money due to the insurer from the insured and due from the insured to the insurer; and

d) Whose fiduciary duty is to the client.

Committee Observation & Recommendation

The Committee observed that the term broker had been explicitly defined in the principal act and covers

all aspects of hrokeragc hence no need to provide another deflnition. The deljnition will reverse the

comlnon Iaw principle of the law ol'agency wliere the principal is responsible for the acts of onrission or

commission by the agents since the pririciple enjoys the fruits of the agents. This also poses a risk to
consumers who will not have recourse with the underwriter who is the principal of an insurance agent.

The proposal further puts a strain on the operation of the proposed independent agents as they will be

required to have capital and take a professional indemnity cover in order to protect their clients. This

goes against the government policy of ease of doing business.

15



lnternrcdiary ret'ers to a broker, lndependent Agcnt or tied agent.

(ii) I3y deleting the dellnition ol'an aBenr.

(iii) By introducing the tbllowing new delinitions:

Committee Observation & Recommendation

L'omnrittec observed that the tcrm brokcr had been explicitly delined in the principal act ancl covers

aspects ol'who an intcrmcdiary hcnce no necd to provide another deljnition. 'l'he Conunittee theret

rejected the detjnition as proposed by Britarn Iloldings I']t-C. fhe dellnition is to reverse the com

law principle of the law of agency where the principal is responsible fbr the acts of omission

conrmission by the agents since the principle enjoys the tiuits ot'the agerlts. 'fhis also poses a risk

consumers who will not have recourse with the underrvriter who is the principal ol'an insurance agent.

Commission rel'ers to the payments to an intermediary made by an insurer or reinsurer to reward t

interntediary tbr selling and servicing its products. 'l'he commission arnount varies and depends on th

tr,pe and siz.e ol'the contract as dellncd in the [:lcventlt Schedule'. A courtnissiort ctln be paid ll'hert tli

contract is take out (initially) and/ or ovcr the duration o1'thc contract (renewal) as a proportion ol'th

premium, contribution, deposit or the funci size.

Conrmittee Observation & Recommcndation

'l'lre C'ornrnittee re.iected the proposal to dellne the terni L'ommis.vion as it is not necessary to detine it i

thc Act.

Independent Agent ret'ers to a person, corporate or a natural, who not being a salaried employee ot'

insurer or reinsurer who in consideration of a comurission, solicits or procures itrsurance business tir

one or more insurer(s); broker(s) or insured(s) and subsecluently owes such persons a liduciary duty.

Conrmittee Observation & llecom ntentlation

'l'lrc Conrrnittee rejected thc proposal to deline the term indeltencletlt ugent as it is not necessary to

dellne it in thc Act. 'l'hc proposal pLrts a strain on the opcration ol'thc proposed independent agcnts as

they will bc recluired to have capital and take a prot'essional indcrnnity cover in order to protect their

clients. 'l-his goes against the government policy ol'ease of dr:ing business.

r
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Tied Agent ref'ers to a natural person. who not being a salaried erlployce of an insurer or re insurer and

who in consideration of a commission. solicits or procures insurance business for a single insurer or a

single insurance group and subsequently owes such a person a fiduciary duty.

.Iustification

They stated tlrat the new deflnitions of broker" independent agent and tied ageltt provide greater clarity

on distinguishing on whose authority each class on intermediary acts. This defines a lormidable

fiduciary obligation on whose behalf on intermediary works for and subsequently promotes

accountability amongst the intermediary network, The other definition of commission also seeks to

define the definition ol'comnrission which is ardently missing fiorn the Principal Act.

Committec Observation & Recommendation

The Committee rejected the proposal to define the term tied agent as the definitions will reverse the

common law principle of the law of agency where the principal is responsible lor the acts of omission or

commission by the agents since the principle enjoys the tiuits of the agents. This also poses a risk to

consumers who will not have recourse with the underwriter who is the principal of an insurance agcnt.

Clause 13, Cap 487

They proposed inserting a new clause l3 which states that:

a) Section 69(l) of the Principal Act is amended by deleting the following words, "subject to

subsection (2)" and "or bonus or of a share in the valuation surplus in respect of long term

insurance business"

b) Section 69(2) of the Principal Act is deleted in entirety.

Justification

The Amendment deletes part of Subsection I on restriction on the payment of bonuses or payments from

a slrare in the valuation surplus in respcct ol'long tcrm business.'l'hesc rcstrictions wcrc principally only

applicable to long ternr insurance companies and are not technically (actr.rarial calculations) supportcd.

The definition of subsection (2) seeks to create uniformity and negate a contradiction to the proposed

amendments under Sub-scction (l).

These amendnrents thus cnsure trnitbnnity in long ternr and short terrn insurance.
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Committee Observation & Recommendation

I'he surplus restricted is out of estimated liabilities. It

distribution ot'bonus or such a surplus since it is not based

liom depletion due to economic lluctuation. 'l'he proposal i

to the detriment ot'the policyholders. Based on the abov

proposed new anrendment by Britam Holdings PLC.

is a matter of prudence not to allow

on actual liabilities. lt is to protect the

1'accepted i,vill lead to depletion ot'the tu

e observations, the Committee rejected

Clausc lJ, Cap.l87

T'hey proposed an amendment in the Bill by inserting a new clause as lbllows:-

a) Section 87(2) ol the Principal Act is anrended by inserting the fbllowing words in-rrnecliately a

the word post "... e-urail or other electronic or te lecorrruunicatioti mode"

b) Scction 199 ol'thc Principal Act is anrended by inscrtirrg the lbllowing words inmrediatcly alier

word post "... e-mail or other electronic or telecomrnunication mode"

c) Inserting a new section l99A as lbllows:

199A. An insurer rnay otl'er insurance in electronic (e) or teleconrmunication (t) mode through

applications and e/t-proposals. In such instances, an applicant lbr insurance will consent to

appl ication through e/t-si gnature.

d) Inserting a new section l99B as lbllows:

1998.'['he Cabinet Secretary rnay rnake regulations. prescribing all nratters which are recluired

pennitted to govcrn e/t-transactions in the insurance sector, or which in his opulorl are nec

de sirablc or convenient to be prescribcd. to give f ull eti'ect to this Scction 199.

Justification

l'he anrcndnrcut seeks to align the Act to modern nrarkct treuds that rccogniz-e e lcctrouic contracts. W

regarcl to thc business environnrent and specitic interest on thc insurance business, infbrrnat

technology and communication has and should continue'to have a significant irnpact. lt is thcre tbre

detinite that the insurance sector is not insulated tiom the rise in technologies and irnproving

connectivity between business and customers with each other.

ln Kcnya, the lnsurance l(egulatory Authority (ll{A) is rnandated to prornote thc development of'

insurance sector and has continucd to adopt new technologies. Ilowevcr. the II{A has not
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successful as other sectors, for instance banking, in exploiting the use of technological devices such as

use of mobile phones and internet which have experienced a high penetration to increase the insurancc

penetrati on.

One ma.ior technological advancement in the insurance sector that seek to exploit the above

technological devices and increase insurance penetration while moving towards less or zero paper

include the use of'e-signatures and e-docunrents.

Committce Ohservation & Rccommendation

The amendments will ensure that the industry embraces ICT especially in delivery of contract and also

going with the market trends. The Committee therefbre supported the proposal by Britam Holdings

PI,C.

Clause I5, Cap 487

They proposed an amendment in the Bill by inserting a new clause 15 that amends the Principal Act as

fbllows:

a) Section I 5l(A) of the Principal Act is amended by inserting the word "Tied" immediately before

the word Agent.

h) Section 154 of the Principal Act is amended by inserting the fbllowing word "Agent" wherever it

appears and substituting thcreol'with the word ,.lndcpcndent Agcnt"

.Iustification

'lhe current Act has no refbrencc to a tied or independent agent, To align with the definitions that were

proposed. they also aligned the nature of the contractual appointnrent by defining that ol'a Tied Agcnt in

Section l5l(lA) and Section 154.

This amendment provides clarity on the appointment of a tied agent and independent agent.

Committee Observation & Recommendation

The new amendment by Britam Holdings PLC is not supported by the Committee because it will reverse

the common law principle of the law of agency where the principal is responsible for the acts of
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omission or commission by the agents since the principle enjoys the tiuits of the agents. This also

a risk to consumers who will not have recourse with the underwriter who is the principal of an

agent.

3.5 ASSOCIATION OF INSURANCE BROKERS OF KENYA
They proposed the following amendments:-

Clause 2

Definition of 'Index bused insurance'.

AIBK proposed that either the indices be explicitly mentioned and/or the specific examples or

be mentioned but in a way that leaves the categories open to permit addition of new typologies in tu

'fhe justilication fbr the proposed changes is to provide additional clarity and eliminate the possibility

inappropriate indices and/or typologies being added through interpretation by the courts on a case

case basis.

Committee Observation & Recommendation

'l'he indices will be explicitly set out under regulations that will be agreed upon by the industry

amendment is theretbre not supported by the Committee.

Def-rnition of ' M ic ro-I ns u ra nc e'
1'hey proposed that the term low income population be removed and replaced by a terminology that

precise meaning. [.ow-incomc is a relative tcrm. While lbr some people annual salary of Kshs. 600,

is high, tbr others an annual salary of Kshs. 12,000,000 is too low. 'l'hey suggested the use o1'the

insurance policies accessible to persons with annual income of Kshs. 300,000 and below.

Justification

Lack of terminological clarity in legislations opens the door tbr gross interpretational in ways

undermine the utility of the legislation.

Committee Observation & Recommendation
The term low income population is a generally accepted definition liom the lnsurance Core Principles. lt

dr-res not limit access to the products but rather takes into account the needs and expectation ot'the lo

income population. It turther broadens access to insurance by the low income population.
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Defi nition ol'' I rts urortce fra ud'

The word "unfair" is sub.icctive and thcrcforc amcnable to diffcrent interpretations depcnding on thc

persons conccrncd. It is not dcllned in thc Act itscll. What is classilled as ''unlawful gain" rnav also

give rise to dilfbrent interpretations. Wherc fur exanrplc a persol.l presents a f'alse claim in thc nan'rc of'

anothcr pcrson can it be said that the person prcscnting thc lalsc clainrs has rcccived a gain wlrerr the

payment is actLrally sent to someone clse? Finally, the use ol'the term "victim" is also unclcar. Where.

lor example. a policy is insured with A. but re-insured with B. and where a fraudulent claim is lodged in

connectior-r thercwith" who is the victinr?

Committce C)hservation & I{ecommendation
-l'hc proposal cxetnpts nrernbcrs registered under the Insurancc Act. l'his is not tenahle as ll'aud can be

contnrittecl by any pcrson whethcr registcred under thc Act or not.

Irr Subscction (l) inserl the lollowing Proviso thereto: Provieled that u,here lhe premium guarantced to

be paid b.1,,suclt pcrson and in,ruch ntanncr as tnoy he prescribed i,r not paid v,ilhin the pre,scrihed timc

or itt thc 1ra.sc'rihed tnonncr, lht'n lhc ln,s'tl'cr'.tholl bc entillc,tl lo cctnccl lhc in,srrrcrnc'e polic't,ttltort git'irtg

lha ln,strrccl u lhirtv (-10) tlu.tt nolica u,hich notic'c.rhull he,\ent to thc ln.turad dircctl.v ontl shall not hc

scnt lhrough lso.rlul or olher addrcs,r bclonging lo a Broker': anrl proviclad olso that no Insurcr,s'hull Siiva

Instrrtrnc'e (-rcdit fbr a pariod cxc'e ading l;ourte cn ( l1) Da.t,.s

.Iustification

They proposcd to have thc deflnition arnended to sinrplifl, but broaden the meaning ol'lnsurancc lrraud

to cover fornts ol'deccption. as wcll as fl'audulent acti",ities anc'l rcprescntations dcsigned to sccurc

unlawlr.rl advantage in connection with an insurance claim.

Clausc l0
AIBK proposed to rctain tlre current scction 156 o1' thc Insurance Act but revicw it irr Iinc with thc

rcvisctl ittsurancc cash-and-carrl,policv and also to entrcnch ncw rulcs dcsigned 1o ef'f'cctuatc alrcl

strictly enforce the insurance cash-and-carry rules but which also take into account the practical realities

ot'thc insurancc husiness in Kcnya today. we arc convinccd that criminalization of premir.rm handling

bv an1'olhcr itrtcrtrccliary otlrer than tlrc undcrwritcrs directly will send a wrong signal to the insurancc

nrarket and fiustrate all cflbrts ainred at enhancing insurance penetration. They propose ncw additional

provisions to section 156 that are dcsigned to strengtherr the legal liamework lbr cash-and-carrv rulc.

J-hesc include the proposcd subsections (1,5) (l(r) and (17) Scction 2048 (l) A person orher rhan a
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person licensed under this Act is guilty of an ol nce of insurance liaud where knowingly, by act

ornission w ith intent to in jurc, deliaud or deceive: (a) (b) (c) (d)

(4) un lnsurer und em7'o.//ic'er or tlirec'trtr o.f un lns'urer u,ho pttys un.yt 1'1r,r,rr,.s'.sion or y,ho git,e.s'

rcbute or tlisc'outtt lo un)'l)ersot1 plu'sLtLult lo u conlr(tc't uf ittsurunc'e whic'h h,(t.\'pt'oL'uretl DIREL'

u,ithoul the involvemenl o.f un Agent or Broker is guilty o/ un ollence untl is liuble on conttiction to a.fi

rutt exceccling/ive million shillings or to a term o.f inrprisonment.fbr thrce (3) months or hoth.

J ustilication
-l'l-re purported repeal of the current Section 156 of the lnsurance Act ignores the lact that the. problcn.r

delayed payment o1' pren-riums doe s not result liorn any dcmonstrable weakness o1' Sec.l56 as it

currently but rather lion-r thc absence o1'efl'ective enfbrcement rnechanisrn lbr thc said Sec.156.

Committee Observation & llcconrnrendation

'l'he Committee observed that the amendment as proposed in the llill is meant to deal with pe

problenr of outstanding premium and non-payment of clairtrs. l'his has led to f inancial instability o

sortre insurers. 'l'he Cornnrittee noted that the amendrnent as proposed in the Ilill can be lurther amend

to catcr lbr persons who nray not be in a position to pay thcir premiums in lumpsunr.

Based on the above. the Contniittee proposed a turther ame'ndment in Clause 1 0.

Clause l0(4)
Any Agcnt or Broke'r or any ollicer or director thereol'who contravcnes sub-scction (6) shall be guilty o

an oll'ence and upon conviction shall be liable to a line ol'not less than twice tlie aggrcgate sum o

prenriums not rcmitted within the prescribed time and/or imprisonment tbr a tcrnr o1'three (3)ntonths or

both

J ustilication
'l'his is a tidier way o1'ensuring adhercnce to the [aw' and remittance ol' prcrnium rvithout cr-rrtailing

opcrations.

Cornmittee observation

Clause l0(5)
An lnsurer shall pay a lJroker insurance comnrission duc to hirn within'l'hirty (30) Days upon receipt ot

prenriunr. Provided that all cunrmissions payable to a Broker within any calcndar nronth mav bc

aggrcgated by an lnsurcr in which casc the aggregate conrnrissions due to thr,'Broker shall be paid not

later than the 5th day of each succeeding month.

J ustilication
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The purported amendment did not foresee the impracticability of paying commissions every thirty days

on business that is transacted on a daily basis.

Committee Observation & Recommendation

The Committee observed the need to ensure that the Insurer pays out the commission owed to

interrnediaries within thirty (30) days upon receipt of premiums. This proviso will take care of where the

insurer refuses to renrit conrmission owed to internrediaries.

Section 7048
They proposed that section 2048 should be amended to separate criminal liability of intermediaries from

criminal liabilities of other persons including the insured.

.Iustification

The justification for the proposed changes is that if the criminal liability of intermediaries is not

separated from that of other unlicensed persons including the insured's them. As it is currently. the

brokers end up with a situation in r.vhich any fraudulent activity. involving an intermediated transaction

will always implicate the intermediary even in situations where the intermediary may not have had any

role in the crime and even in situations where the intermediary cannot prevent the commission of the

crime.

Ncw Clausc

They proposed to introduce a new clause which reads as fbllows: 'oan in.rurer and any efficer or director

of an insurer v,ho pq)s any commis.sion or u,ho gives any rehate or discounl lo any per.\on pursuanl lo ct

conlracl of insttrance u,hich was procured direclly v,ithout lhe involvement o.f an agent or hroker i.r

guilty of an offence and i,s ltahle on conviclion lo a,fine not exceeding.five million shilling:; or to o ternl

o.f imprisonment.for three months or both".

Justification

The .iustification for the proposed amendment is to ensure that fiaudulent and corrupt activities

associated with direct procurenlcnt are brought within regulation,
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3.6 NATIONAL HOSPITAL INSURANCE FUND
fhe NHIF submitted that:-

'l'he National l-lospital lnsurance Fund (Nl{lF) was the primary provider of social health insurance

Kenya, established under the National Hospital Insurance Act, No.9 of 1998 with a mandare ro

all Kenyans to access quality and af'fordable health services.

ln the recent past the NHIF has moved not only to olter social insurance schemes but also

conventional insurance especially to the civil servants. 'l'he Authority has given advise on the handli

of conventional insurance by NHIF and expressed the concem that there is need to regulate s

activities to protect the interest of the policyholders. fhis theretbre nleans that the movc ro insurc

currcntly done by Nt{lt" need to be managed in accordance with generally acceptable insurance practic

l"urther to the tbregoing Nl-lll; has been identilred by the (iovernnrent as key driver to the attainment

the universal health care. This calls lbr more proactive regulatory approach to ensure the success of

vital government agenda. The Authority has also been receiving complaints on the services bei

oflbred by NI'llF which at the moment we are unable to resolve since our mandate does not extend

regulating NI-llF-.

Iteport of the Presidential 'fasktbrce on Parastatal Reforms recommended the tbllowing measures

ensurL'the implementation of universal health care:

(a) 'l'he National Hospital lnsurance Fund should be allowed to operate like any other n'redi

insurance service provider tbr its members and should be restructured to 1!lly coniply with t

Insurance Act; and

(b) 'Ihe Fund should be regulated by lnsurance I{egulatory Authority

Challenges

This has thus raised two challenges;

The conventional insurance that is currently being oftered by NHIF is not being regulated

may pose danger to the insuring public if cerrain regulatory requirements are not met.

The policyholders who take up this insurance cover are not adequately protected as the provid

is not obliged to adhere to market conduct guidelines as issued by the Authority.
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RECOMME,NDATION

It is thus reconrmended that:

Insttrance Act be anrcnded in section 2 of'thc insurancc Act in thc deflnition o1'the ternr "insurancc

busincss" hy introducing a new paragraph (c) as lbllows:

(c) Social insurance schemes.

Thc Committec supported thc proposal hy NHIF to ensure that the conventional insurancc offeretl
br NTIIF is also regulatcd.
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4.0 PITOPOSED AMENDMENTS
'l'he Committee has proposed the tbllowing amendments tbr consideration at the Committee Stage:-

CLAUSE 2

THAT, clause 2 o1'the Bill be antendcd -
(a) by deleting the definition of the term "insurance liaud";

JUSTIFICATION: the offence has been clearly defined in the proposed section 204 B and
definition is going to contradict what is contained under section 204 B

(b) by deleting paragraph (b) and substituting theretbr the tbllowing paragraph-

(b) in the detlnition of "insurance business" by inserting the fbllowing new paragraph immedia
after paragraph (d)-

(e) micro-insLlrance business;
(l) social insurance schL'n1cs.

JUSTIFICATION: The amendment is meant to include additional delinition to insurance

to also introduce a new lbrm of insurance business i.e social insurance schcmes so that they can

regulatcd by lRA. This is also meant to also widen scope of coverage to also include mic

insurance business.

CLAUSE 3

THAT, clause 3 of the Bill be amended in the proposed new section 5A by deleting subsection (1)-

(l) 1'he Commissioner may direct an lnsurance Group through the regulated entity's Princi

Oflcer to provide any intbrmation necessary tbr eltective group-wide supervision.

JUSTIFICATION: The amendment is meant to ensure that only thc Principal Oflicer of
lnsurance Group is duly authorized to provide inlbrmation whenever required by

Commissioner.

NEW CLAUSE

THAT, the bill be amended by inserting the fbllowing new clause-

7A. Section 87 ol'the principal Act is amended in subsection (2) by inserting the words "or emai

rur other clectronic or teleconrmunication mode" immediately atier the rvord "post".
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,IUSTIFICATION: The amendment is meant to also take care of other forms of communication
especially in the advcnt of growth of technology. This will allow policy holders to also reccivc their
insurance policy via email or anv other clectronic modc.

CLAUSE IO

THAT. the Bill be amended by deleting clause l0 and substituting therefor the following new clause-

10. The principal Act is amended by repcaling section 156 and replacing it with the fbllowing new
sections-

Advancc paymcnt

of'prcrniums.
156. (l) No insurer shall assume a risk in Kenya in respect of insurance

business unless and until the premium payable thereon is received by him
or is guaranteed to be paid by such person in such manner and within such
tinre as nray be prescribed. or unless and until a deposit. of a prescribed
amount. is rnade in advance in the prescribcd manner.

(2) Where an insurer engages or, is approached by an intermediary
intending to transact insurance business and receive premiums for that
insurer, the insurer shall enter into a contract with the particular
intermediary.

(3) A contract nrade bctween an insurcr and internrediary under
subsection (2) shall contain suclr nrechanisms or terms as to guarantee that
the premiums received by the intermediary are remitted to the insurer.

(4) A premium collected by an intermediary or a cheque received by arr

intermediary shall be deposited with. or dispatched and received by the
irrsurer within thirty days ol'reccipt by the interrlediary.

(5) Sub.iect to subsection (4). an insurance cover shall comrnence
immediately a premium is collected or received by an intermediary.

(6) An intermediary who contravenes subsection (4) shall be guilty of
an offence and shall pay a penalty equivalent to twenty percent of the
unremitted premiums on each contravention. payable to the Policy Holder
Compensation Fund.

(7) A director or employee of an internrediary who contravenes
subsection (4) shall on conviction be liahle to a fine not exceeding one
hundred thousand or to imprisonnrent for a tcrm of three nronths or to
both.

(8) The Cabinet Secretary may make regulations to give effbct to this
section.
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JUSTIFICATION: The proposed amendment serves to guarantee premium holders that once

money has been received by the intermediary on behalf of insurers, the insurance cover is elfecti
lrom the date of receipt of such monies by the intermediary. The second part of the amendment
meant to ensure that the intermediary remits the monies to the insurance companies within th
days of receipt of that money lrom the premium holders. A lurther amendment has been pro
to ensure that the Insurance Company draws a contract with the intermediaries to take of ris
associated with the insurance especially in failure to remit the money to the insurance compa
This is so in the case of an accident, the risk shall have been covered.

NEW CLAUSE

THAT, the Bill be amended by inserting the lbllowing new clause immediately after clause l0-

l0A.'l'he principal Act is amended by inserting the fbllowing new section imrnediately

section 156-

l)aynrent

intcrrlcdiary
i nsurance

ctlnrrnissiort.

ol' 156A. ( l) An insurer shall pay an intermediary an intermediary

insurance commission within thirty days of receipt of premiums.

(2) An insurer who contravenes this section shall be guilty of an ot'tence

and shall pay a penalty equivalent to twenty percent of the unpaid

intermediary insurance commission on each contravention.

(3) A pcnalty under this section shall be paid into the Policy I'lolders

Conrpensation Fund.

JUSl'IFICATION: The proposed amendnrent is meant to ensure that lnsurance Companies re
contmission pa1'able to intermediarics is paitl within thirty tlays of receipts of premiums. '[his

cure the issue of delays arising l'nrm non-paymcnt of commissioned rlucs.
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NEW CLAUSE

THAT the Bill be amended by inserting the following new clause immediately after clause l1-

llA. Section 119 of the principal Act is amended by inserting the words "or email or other

electronic mode"

JUSTIFICATION: The amendment is meant to also take care of other forms of communication
especially in the advent of growth of technolory.

CLAUSE 12

THAT, clause 12 of the Bill be amended in the proposed section 204A in subsection (1) by inserting the

word "written" immediately after the words "lodge a";

JUSTIFICATION: The amendment is meant to ensure that all complaints arising out of the
Insurance Act are lodged in a written form.

SIGNED rr-. . ...2*-t. tt.. /... L. 8..

THE HON. JOSEPH LIMO, MP - CHAIRPERSON

DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING
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AGENDA
L Prayers
2. Preliminaries/lntroductions
3. Communication from the Chair
4. Cont-rrmation of Minutes of the proceedings of the 69tl' to 75th sittings
5. Matters Arising
6. Consideration and adoption of reports on the following Bills:-

(i) Government Contracts Bill, 2018
(ii) Insurance(amendment)Bill,20l8

7. Adjournment/ Date of the next meeting

MIN.NO.NA/F&NP/2018/426: PRELIMTNARIES/COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order ar 11.27 am with prayer fiom the Chairperson. The Chairperson

then welcomed the meeting to deliberate on the day's agenda.

M I N.NO.NA/F&N P/2 018/ 427 : CONFIRMATION OF MIN UTES

Agenda def'erred

MIN.NO.NA/F&NP/20181428: CONSIDEIIATION OF THE GOVERNMENT
CoNTRACTS BILL,2018
The Committee adopted the report on the consideration of the Government Contracts Bill,2018
alier being proposed and seconded by Hon. Jimmy Angwenyi. MP and Flon. Joshua Kandie, MP

rcspectively.

'l-he Committee proposed the lbllowing amendments to be considered during the Committee

Stage:-

CLAUSE 2

THAT, clause 2 of the Bill be amended in the detlnition of the term "contracting authority" by

deleting the word "and" wherever it appears in paragraph (b) and substituting theretbr the word
"or":

J USTIFICATION
The amendment seeks to ensure that the provisions contained in the paragraph are

referred to as alternatives and not collectively. The paragraph will therelbre provide that a
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"contracting authority" means a national or county government department or agency
with the legal authority to enter into a contract.

CLAUSE 4

THAT. clause 4 of the Bill be amended by deleting the word "interim" wherever it appears and

substituting therefbr the word "emergency'':

.IUSTIFICATION
The amendment seeks to guard against any possible ahuse of the exception of defence
supplies from the application of the Act once enacted. The use of the term 6'interim" is

amhiguous and may be sub.iect to various interpretations, therefore it is prudent to use thc
morc clcarer term "emergency" since an emergency situation can be determined with
sufficient clarity.

CLAUSE 6

THAT, clause 6 of the Bill be amended in sub-clause (l) by deleting the words "All contracts
made for" and substituting therefor the words "Every contract made by":

.IT]STIFICATION
This amendment is necessary for purposes of conforming to the House drafting style and
also for correction of grammatical errors.

CLAUSE 7

THAT, clause 7 of the Bill be amended-
(a) in sub-clause (l), by deleting the words "All contracts made for" and substituting therelor

thc words "Every contract made hy";
(b) in sub-clause (2), by inserting the word "that" immediately after the words "contracts

made on behalf of';

.IUSTIFICATION
The amendment is necessary for purposes of conforming to thc House drafting style aswell
as for purposes of propcr grammatical flow.

CLAUSE 9

THAT, clause 9 of the Bill be amended in sub-clause (2) by deleting the word "authorities" and
substituting therefor the word "authority"

.IUSTIFICATION
The amcndment is necessary for purposes of proper grammaticat flow.
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CLAUSE 12

THAT, clause l2 of the Bill be amended in sub-clause (2)-
(a) by renumbering the current paragraph (c) as paragraph (d); and

(b) by inserting the tbllowing new paragraph immediately atier paragraph (b)-
"(c) the bidder consents to public disclosure of basic intbrmation other than

information limited by the provisions of section 6(lXe) of the Access to

Infbrmation Act relating to the commercial interests;"

JUSTIFICATION
The amendment is necessary lbr purposes of correct numbering as well to include a new

paragraph providing lbr the requirement of disclosure by the bidder, since this paragraph
was inadvertently left out of the Bill but is rel'erred to as one of the conditions that must be

met in regard to every bid contract involving the government.

MI N.NO.NA/F&NP/2 0 18/ 429 : CONSI DERATION OF THE INS U RANCE
( AMENDMENT) BILL,2018

l'he Committee adopted the report on the consideration of the Government Contracts Bill.20l8
afier being proposed and seconded by l{on. David Mboni, MP and FIon. Joseph Oyula, MP

respectively.

The Committee dropped the amendment that they had earlier proposed to Clause 2 on the

definition of "micro-insurance business."

l-he Committee proposed the tbllowing amendments to be considered during the Committee

Stage:-

CLAUSE 2

THAT, clause 2 of the Bill be amended -
(a) by deletirrg the delinition ol'the term "insurance liaud";

JUSTTFICATION: the ol'l'ence has been clearly delined in the proposed section 204 B and
the definition is going to contradict what is contained under section 204 B

(b) by delcting paragraph (b) and substituting theretbr the tbllowing paragraph-

(b) in the detlnition of "insurance business" by inserting the lbllowing new paragraph
immediately after paragraph (d)-
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(e) micro-insurance business;
(f) social insurance schemes.

.IUSTIFICATION: Thc amentlmcnt is meant to includc adclitional definition to insurancc
husiness to also introducc a ncw form of insurance business i.c social insurance schemes so

that they can be regulated by IRA. This is also meant to also widen scope of coverage to
also include micro insurance business.

CI,ATJSE 3

THAT, clause 3 ol'the Bill be anrendcd in the proposed new section 5,A by deleting subsection
(r)-

(l) The Commissioner may direct an Insurance Group through the regulated entity's
Principal Otflcer to provide any infbrmation necessary 1'or effective group-wide
supervision.

.IUSTIFICATION: The amendment is meant to ensure that only the Principal Officer of
An Insurance Group is duly authorized to provide information whenever required hy the
Commissioner.

NEW CLAUSE

THAT, the bill be amended by inserting the following new clause-

7A. Section 87 of the principal Act is amended in subscction (2) by inserting tlre words "or
cntail or other electronic or tclecommunication mode" immediatcly alter the word "post".

.IUSTIFICATION: The amendment is meant to also take carc of other forms of
communication especially in the advent of growth of technology. This wilt allow policy
holders to also receive their insurance policy via email or any other electronic mode.

CLATISE IO

THAT. the Bill be amended by deleting clause l0 and suhstituting therefbr the tbllowing ncw
clause-

10. The principal Act is amended by repealing section 156 and replacing it with the
fbllowing new sections--

Advancc pavntent

of prcnrirrms.
156. (l) No insurer shall assume a risk in Keny,a in respect of insurance

busincss unless and until the prernium payable thereon is received by hinr
or is guaranteed to be paid by such person in such manner and within such
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time as may be prescribed, or unless and until a deposit, of a prescribed
amount, is made in advance in the prescribed manner.

(2) Where an insurer engages or, is approached by an intermediary
intending to transact insurance business and receive premiums fbr that
insurer, the insurer shall enter into a contract with the particular
intermediary.

(3) A contract made between an insurer and intermediary under
subsection (2) shall contain such mechanisms or terms as to guarantee that
the premiums received by the intermediary are remitted to the insurer.

(4) A premium collected by an intermediary or a cheque received by an

intermediary shall be deposited with, or dispatched and received by the

insurer within thirty days of receipt by the intermediary.

(5) Subject to subsection (4), an insurance cover shall commence
immediately a premium is collected or received by an intermediary.

(6) An intermediary who contravenes subsection (4) shall be guilty of
an ot'fence and shall pay a penalty equivalent to twenty percent of the
unremitted premiums on each contravention, payable to the Policy Flolder
Compensation Fund.

(7) A director or employee of an intermediary who contravenes
subsection (4) shall on conviction be liable to a line not exceeding one

hundred thousand or to imprisonment tbr a term of three months or to
both.

(8) The Cabinet Secretary may make regulations to give efl'ect to this
sectlon

JUSTIFICATION: The proposed amendment serves to guarantee premium holders that
once the money has been received by the intermediary on behalf of insurerso the insurance

cover is effective from the date of receipt of such monies by the intermediary. The second

part of the amendment is meant to ensure that the intermediary remits the monies to the

5|i,, 1"'



failure to remit the money to the insurance company. This is so in the case of an accident,

the risk shall have been covered.

NEW CLAUSE

THAT, the Bill be amended by inserting the following new clause immediately after clause 10-

l0A. The principal Act is amended by inserting the following new section immediately

after section 156-

Payment of
intermediary

insurance

commission.

156A. (1) An insurer shall pay an intermediary an intermediary

insurance commission within thirty days of receipt of premiums.

(2) An insurer who contravenes this section shall be guilty of an offence

and shall pay a penalty equivalent to twenty percent of the unpaid

intermediary insurance commission on each contravention.

(3) A penalty under this section shall be paid into the Policy Holders

Compensation Fund.

JUSTIFICATION: The proposed amendment is meant to ensure that Insurance
Companies remit commission payable to intermediaries is paid within thirty days of
receipts of premiums. This will cure the issue of delays arising from non payment of
commissioned dues.

NEW CLAUSE

THAT the Bill be amended by inserting the following new clause immediately after clause l1-

11A. Section 119 of the principal Act is amended by inserting the words "or email or
other electronic mode"

JUSTIFICATION: The amendment is meant to also take care of other forms of
communication especially in the advent of growth of technolory.

CLAUSE 12
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THAT, clause 12 of the Bilt be amended in the proposed section 204A in subsection (1) by

inserting the word "written" immediately after the words "lodge a";

JUSTIFICATION: The amendment is meant to ensure that all complaints arising out of

the Insurance Act are lodged in a written form.

MIN.NO.NA/I'&NP/2018/430: ADJOURNMENT/ DATE OF THE NEXT MEETING

There being no other business to deliberate on, the meeting was adjourned at 2.00 p.m. The date

of the next meeting will be communicated.

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

SIGNED ..DArE.? { u/..t &........
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FINANCE AND NATIONAL PLAIINING HELD ON THURSDAY, 22ND NOVEMBER,
2018IN COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS AT 10.00 AM

PRESENT

1. Hon. Joseph K. Limo, MP - Chairperson
2. Hon. Isaac W. Ndirangu, MP- Vice Chairperson
3. Hon. Jimmy O. Angwenyi, MP

4. Hon. Christopher Omulele, MP

5. Hon. Abdul Rahim Dawood, MP

6. Hon. Daniel E. Nanok, MP
7. Hon. Andrew A. Okuome, MP

8. Hon. Joshua C. Kandie, MP
9. Hon. Joseph M. Oyula, MP

10. Hon. Edith Nyenze, MP

11. Hon. Francis K. Kimani, MP
12. Hon. Purity Ngirici, MP

13. Hon. Samuel Atandi, MP

14. Hon. Lydia H. Mizighi, MP

APOLOGY

l. Hon. Shakeel Shabbir Ahmed, MP
2. Hon. Stanley M. Muthama, MP

3. Hon. David M. Mboni, MP

ABSENT

1. Hon. Dr. Enoch Kibunguchy, MP

2. Hon. Mohamed A. Mohamed, MP

INATTENDANCE . SECRETARIAT

1. Ms. Leah Mwaura

2. Ms. Christine Odhiambo
3. Mr. Collins Matramba

4. Mr. John Njoro
5. Mr. Vitalis Augo

Senior Clerk Assistant/Lead Clerk

Legal Counsel II
Audio Officer
Serjeant-At-Arms

Office Assistant

llPage



Agenda

2lPage

AGENDA
1. Prayers
2. Preliminaries/Introductions
3. Communication from the Chair
4. Confirmation of Minutes of the proceedings of the 69ft to 74th sittings
5. Matters Arising
6. Bills

(i) GovernmentContractsBill,20lS
(ii) Insurance (amendment) Bill' 2018

7. Adjournment/ Date of the next meeting

MIN.NO.NAJT'&NP/20181421I PRELIMINARIES/COMMUNICATION FROM THE

CHAIRPERSON

The meeting was called to order at 10.25 am with prayer from the Chairperson. The Chairperson

informed the meeting that due to the upcoming long recess, the House Business Committee had

directed that the two Bills namely; the Govemment Contract Bill, 2018 and the Insurance

(Amendment), Bill 2018 be concluded.

MIN.NO.NA/F&NP/2 0l8l 4222 CONFIRMATION OF MINUTES

Agenda deferred

MIN.NO.NA/F&NP/201814232 CONSIDERATION OF THE GOVERNMENT
CONTRACTS BILL,2018
The Committee was taken through the policy brief on the above mentioned Bill as follows: -

(i) The Government Contracts Bill,2018 is a Bill of the Act of Parliament that was seeking

to repeal and re-enact the Government Contracts Act and provide for the powers of the

Government to enter into contracts and for connected purposes;

(ii) The Bill is also seeking to repeal the Government Contracts Act, Cap 25 so as to align the

management of govemment contracts to the Constitution of Kenya, Public Finance

Management Act,20l2, Public Procurement and Asset Disposal Act, 2015 and the Public

private partnerships Act, 2013;

(iii) The Bill is further proposing to empower a contracting authority to enter into government

contracts for acquisition of works, goods and services in a manner that enhances access,

competition and results in best value or, if appropriate the optimal balance of overall

benefits to the government and the public;

(iv) The Bill in Clause 6(l) reiterates that all contracts made for or on behalf of the National

Government shall be in writing and signed by an Accounting Officer or by any public

officer duly authorized in writing by the accounting offtcer, either specifically in



(v)

(vi)

(vii)

(viii)

(ix)

(x)

particular case, or generally for all contracts below a certain value in his or her

contracting entity or agency or otherwise as may be specified in such authorization;

Furthermore the Bill is seeking to provide for recognition of contracts entered outside

Kenya for or on behalf of national govemment by authorized person in writing shall be

deemed to be contracts made on behalf of the national government;

The same contractual obligation would be applicable for county governments where

contracts entered on behalf of county govemments are recognizable with respect to the

specific authorization as that of national government;

The first schedule is meant to set out the form of Authorization that each contract would

bind the Accounting Officer of government department or county government as the

contracting entity and the supplier of works, goods and services as relate to Clause 6(l)
and 7(1);

Clause 9(1) stipulates that for a contract for the performance of legal services on behalf

of the national government shall be entered into only by or under the authority of the

Attorney - General and the County Attorney for county govemment contracts for the

performance of legal services; this provision does not apply in respect to Parliament and

Judiciary as stipulated in the second schedule of the Bill. (Respect for separation of
powers and the independence of the Judiciary);

The Bill further emphasizes that contracts were a product of public procurement

processes and that all contracts shall be subjected to the due process of the law
particularly the Public procurement and Asset Disposal Act, 2015 and the Regulations

made there under, the Public Private Partnership Act, 2013 and any other applicable law;

The Bill further provides that in order to safeguard the performance and delivery of
contracts a contracting authority may require the supplier for work, goods and services to

provide contract security; this security requirement shall be dealt with in the manner set

out in the Public Procurement and Asset Disposal Act, 2015 and the Regulations made

there under and the Public Finance Management Act, 2012;

Clause 12 of the Bill provides for the terms that were implied in every contract to

warrant for the payment of any money by the Government; This included the declaration

that the contractor had not directly or indirectly, paid or agreed to pay, and shall not,

directly or indirectly, pay a contingency fee to any individual for the solicitation,

negotiation or obtaining of the contract contrary to the provisions of the Anti- Comrption

and Economic Crimes Act, 2003 or other applicable Anti- Comrption and Anti-Bribery
Laws;
The above provision is seeking to discourage the possibility of influencing the outcome

of contract arrangements with the Contracting Authority through undue practices;

Additionally, the Bill is providing for the limitation of personal liability and indemnity of
Government and Public Officers acting on behalf of Government. This is a protection for
the officers acting for govemment given that the officer is not liable under section 202

and203 of the Public Finance Management Act, 2012;

(xi)

(xii)

(xiii)
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(xiv) Clause 15 of the Bill provides that the Attomey General may make Regulations for the

better carrying out of the provisions of the Act and as well may issue guidelines to

facilitate the implementation of the Govemment Contracts Act. This is in accordance

with the provisions of Article 9a(5) and (6) of the Constitution regarding to delegation of
legislative Authority by an Act of parliament; and

(xv) The Government Contracts Act, Cap.25 would be repealed as soon as the Bill is enacted.

The Committee was taken through the clauses and the schedules of the Bill as follows:-

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)

(ix)
(x)
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)
(xvii)
(xviii)

Clause3-agreedto
Clause 4 - proposed amendments

Clause5-agreedto
Clause 6- proposed amendments

Clause 7 - proposed amendments

Clause8-agreedto
Clause 9 - proposed amendments

Clause 10 - agreed to

Clause I l- agreed to

Clause 12- proposed amendments

Clause 13 - agreed to

Clause 14 - agreed to

Clause 15 - agreed to

Clause l6 - agreed to

First Schedule - agreed to

Second Schedule - agreed to

Clause 2 - proposed amendments

Title - agreed to

Proposed Committee amendments for consideration during the Committee Stage:-

(D CLAUSE 2

THAT, clause 2 of the Bill be amended in the definition of the term "contracting authority" by

deleting the word "and" wherever it appears in paragraph (b) and substituting therefor the word
,rorrr;

JUSTIFICATION
The amendment seeks to ensure that the provisions contained in the paragraph are

referred to as alternatives and not collectively. The paragraph will therefore provide that a

'6contracting authorityt' means a national or county government department or agency

with the legal authority to enter into a contract.
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(iD CLAUSE 4
THAT, clause 4 of the Bill be amended by deleting the word "interim" wherever it appears and

substituting therefor the word "emergency";

JUSTIFICATION
The amendment seeks to guard against any possible abuse of the exception of defence

supplies from the application of the Act once enacted. The use of the term 6interim" is
ambiguous and may be subject to various interpretations, therefore it is prudent to use the

more clearer term 6'emergency" since an emergency situation can be determined with
sufficient clarity.

(iiD CLAUSE 6
THAT, clause 6 of the Bill be amended in sub-clause (l) by deleting the words "All contracts

made for" and substituting therefor the words "Every contract made by";

JUSTIFICATION
This amendment is necessary for purposes of conforming to the House drafting style and

also for correction of grammatical errors.

(iv) CLAUSE 7

THAT, clause 7 of the Bill be amended-
(a) in sub-clause (1), by deleting the words "All contracts made for" and substituting therefor

the words "Every contract made by";
(b) in sub-clause (2), by inserting the word "that" immediately after the words "contracts

made on behalf of';

JUSTIFICATION
The amendment is necessary for purposes of conforming to the House drafting style as well
as for purposes of proper grammatical flow.

(v) CLAUSE 9

THAT, clause 9 of the Bill be amended in sub-clause (2) by deleting the word "authorities" and

substituting therefor the word "authority"

JUSTIFICATION
The amendment is necessary for purposes of proper grammatical flow.

(vi) CLAUSE 12

THAT, clause l2 of the Bill be amended in sub-clause (2)-
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(a) by renumbering the current paragraph (c) as paragraph (d); and

(b) bV inserting the following new paragraph immediately after paragraph (b)-
..(c) the bidder consents to public disclosure of basic information other than

information limited by the provisions of section 6(l)(e) of the Access to

Information Act relating to the commercial interests;"

JUSTIFICATION
The amendment is necessary for purposes of correct numbering as well to include a new

paragraph providing for the requirement of disclosure by the bidder, since this paragraph

was inadvertently left out of the Bill but is referred to as one of the conditions that must be

met in regard to every bid contract involving the government.

MIN.NO.NAJT'&NP/2 OISI 4242 CONSIDERATION OF THE INSURANCE
( AMENDMENT) BILL,2018
The Committee also considered clauses 4 and 5 that were not concluded during the consideration

of the Insurance (Amendment), Bill. Having considered the comments by the National Treasury

and Planning, the Committee further agreed with the two Clauses as proposed in the Bill.

MIN.NO.NAJF&NP/201814252 ADJOURNMENT/ DATE OF THE NEXT MEETING

There being no other business to deliberate on, the meeting was adjourned at 1.20 p.m. The date

of the next meeting is Tuesday,2Tth November, 2018 at l1.00am'

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

..DATE. e
SIGNED
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MIN.NO.NAJF& NP/2 O I 8/1 3 :

CHAIRPERSON
PRELIMINARIES/COMMUNICATION FROM THE

The meeting was called to order at 2.40 p.m with prayer from the Chairperson. He then
welcomed the meeting to deliberate on the agenda.

MIN.NO.NAJF&NP/2018/I 4: CONFIRMATION oF' MINUTES

Agenda deferred.

MIN.NO.NAJF&NP/2018/I5: CONSIDERATION OF COMMITTEE STAGE
AMENDMENTS TO THE INSURANCE (AMENDMENT) BILL,2018
The meeting proposed the following amendments to the remaining Clauses of the Bill:-

Clause 10

Section 156(l)-delete

(2) - the Legal Counsel was tasked to redraft the sub-clause and present it to the Committee for
approval.

(3) amend as follows:-

"An intermediary who contravenes subsection (2) shall be liable to a penalty not exceeding one
million shillings on each contravention, payable to the Policy Holders Compensation fund.,,

(4) - Agreed to

(5) - Agreed to

(6) - Amend by inserting the following new paragraph, "pay the commission due.,,

Clause 11 - Agreed to

Clause 12

Section 204A

(1) - Agreed to
(2) - Agreed to
(3) - Agreed to

Section 2048

(l)(a) - Agreed to

(b) - Agreed to

(c) - Agreed to
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(d) - Agreed to

(2) - Agreed to

(3) (a) - Agreed to

(b) - Agreed to

(4) - Agreed to

(5) - Agreed to

(6) - Agreed to

NEW CLAUSES

l. The Secretariat was directed to seek for Insurance Regulatory Authority's comment and

do further research on Britam's proposal to amend Section 69. They had proposed that:-
a. Section 69 of the Principal Act is amended (a) in subsection (l) bV deleting the

words "subject to subsection (2)" and the words o'or bonus or share in the

valuation surplus in respect of long term insurance business"

b. (b) by deleting subsection (2)

2. Britam's proposal to amend section 87(2) by inserting the words "or email or other

electronic or telecommunication mode" immediately after the word post was agreed to by
the Committee.

3. Britam's proposal to insert the words "tied agents" in Sections 151 and 154 was rejected

by the Committee as it would edge brokers out of business.

4. Britam's proposal to amend section 199 by inserting the words "or email or other

electronic mode'o was agreed to by the Committee.

5. The Secretariat was tasked to find a suitable place where Association of Insurance

Brokers of Kenya's proposal can be contained in the Bill. They had proposed the

following new clause:-

"an insure and any officer or director of an insurer who pays any commission or who
gives any rebate or discount to any person pursuant to a contract of insurance which was

procured directly without the involvement of an agent or broker is guilty of an offence
and is liable on conviction to a fine not exceeding five million shillings or to a term of
imprisonment for three months or both."

6. On the National Hospital Insurance Fund's proposal that "the National Hospital
Insurance Fund should be allowed to operate like any other medical insurance service
provider for its members and should be restructured to fully comply with the Insurance

Act Chapter 487", the secretariat was tasked to:-
a. Find out whether the NHIF Act allows them to operate as conventional insurance

companies.

3lPage



b. Find out from the lnsurance Regulatory Authority and the National Treasury what

NHIF is doing that is attracting many Kenyans to them.

MEMBERS' DELIBERATIONS

The meeting agreed that all pending matters on the Bill will be considered in the next meeting

before adopting the report.

MIN.NO.NAJF&NP/20 18/16 : ADJOURNMENT

There being no other business to deliberate on, the meeting was adjourned at 6.27pm. The next

meeting will be held on Tuesday,23'd October, 2018 at 9.30am.

HON. JOSEPH K. LIMO, MP

(CHATRPERSOT9

..D^r*#Ly'./.rSIGNEI)
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MIN.NO.NAJF&NP/2018/9: PRELIMINARIES/COMMUNICATION
CHAIRPERSON

F'ROM THE

The meeting was called to order at 9.15 a.m with prayer from the Chairperson. He then

welcomed the meeting to deliberate on the agenda.

MIN.NO.NAJF&NP/2018/10: CONFIRMATION OF MINUTES

Agenda deferred.

MIN.NO.NAJF&NP/2018/11: CONSIDERATION OF COMMITTEE
AMENDMENTS TO THE INSURANCE (AMENDMENT) BILL,2018

STAGE

With regards to the above mentioned Bill, the Committee was briefed that the Bill was seeking to

amend the Insurance Act to address the adverse selection and high costs of loss assessment

related to traditional indemnity-based agriculture insurance by providing for index based

insurance as an alternative with an intention to reduce moral hazard, adverse selection,

underwriting and claim assessment costs while speeding up claim settlements.

The Committee was further informed that the Bill was seeking to amend the Act by inhoducing a

legal provision creating offences on insurance fraud, including penalties intended to address the

problem of insurance fraud that continues to be a major challenge to the stability of the insurance

industry in the country. In addition, the amendment would ensure that the Act complies with
international Association of insurance Supervisors (IAIS) standards on countering insurance

fraud.

The Committee was then taken through the Bill, clause by clause as they proposed amendments.

The Committee considered and proposed the following amendments to the Bill: -

Clause 2 - Amend Clause 2by: -

Remove the phrase "low income" from the definition of micro-insurance.

Delete the definition of 'oinsurance fraud"

Sub-clause 2(b) - Agreed to

Clause 3

Amend section 5A (l) by replacing the words any member with "the regulated entity's Principal

Officer."

Section 5A(2) - Agreed to

Clause 4 - Secretariat was tasked to seek for clarity and research fuither on the Clause.
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Clause 5 - Secretariat was tasked to seek for clarity and research further on the Clause.

Clause6-Agreedto

ClauseT-Agreedto

ClauseS-Agreedto

Clause 9

Sub-clause 9(a) - Agreed to

Sub-clause 9(b) - Agreed to

MIN.NO.NA/F&NP/2 0l8l l2z ADJOURNMENT

There being no other business to deliberate on, the meeting was adjoumed at 1.45pm' The next

meeting will be held the same day at 2.30pm.

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

..D ^rE..gf ..r.t./..t.9..SIGNED
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MINUTES OF THE 59,H SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD ON THURSDAY, 9,, AUGUST, 2018

IN SMALL DINING, NEW WING, MAIN PARLIAMENT AT 9.30 AM
PRESENT

l. Hon. Joseph K. Limo, MP - Chairperson
2. Hon. Isaac W. Ndirangu, MP- Vice Chairperson
3. Hon. Jimmy O. Angwenyi, MP
4. Hon. Dr. Enoch Kibunguchy, MP
5. Hon. Andrew A. Okuome, MP
6. Hon. Joseph M. Oyula, MP
7. Hon. Francis K. Kimani, MP
8. Hon. Lydia H. Mizighi, MP
9. Hon. Joshua C. Kandie, MP
10. Hon. Purity Ngirici, MP
I l. Hon. Samuel Atandi, MP
12. Hon. Stanley M. Muthama, MP

APOLOGY
l. Hon. Alfred Sambu, MP
2. Hon. Shakeel Shabbir Ahmed, MP
3. Hon. Abdul Rahim Dawood, MP
4. Hon. Daniel E. Nanok, MP
5. Hon. David M. Mboni, MP
6. Hon. Mohamed A. Mohamed, MP

INATTENDANCE
SECRETARIAT

1. Ms. Leah Mwaura - Senior Clerk Assistant/ Lead Clerk
2. Ms. Jennifer Ndeto - Legal Counsel
3. Ms. Laureen Wesonga - Third Clerk Assistant
4. Mr. Josephat Motonu - Fiscal Analyst
5. Mr. Collins Matramba - Audio Officer
6. Mr. John Njoro - Serjeant-At-Arms
7. Mr. Vitalis Augo - Office Assistant
8. Ms. Catherine Waireri - lntern

APA INSURANCE LTD.
1. Mr. Vinod Bharatan
2. Mr. Luke Magambo
3. Mr. George M. Nyambuti -

4. Mr. John Kigochi

Chief Executive Oftrcer
GM, Finance, Heritage Insurance
Credit Control Manager, Jubilee Insurance Company Ltd.
Chief Finance Officer

INSURANCE REGULATORY AUTHORITY
1. Mr. Wilson Wachira - Head Composite Insurers Supervision
2. Mr. Joseph Owuor - Senior Supervision Officer
3. Ms. Jemimah Mwaniki - Senior Legal Officer

BRITAM HOLDINGS PLC
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BIMA INTERMEDIARIES ASSOCIATION OF KENYA

1. Mr. WashingtonNdegea - Chairman

2. Mr. Benard bdrg. Committee Member

ASSOCIATION OF INSURANCE BROKERS OF KENYA

1. Mr. Ambrose Dabani

2. Mr. Dennis Mworia
3. Ms. Carol Misiko
4. Ms. Rachel Mwenda

l. Mr. N. Omolo
2. Mr. Eliud Adiedo
3. Mr. AnthonY Mwangi
4. Mr. Jocham Arwa
5. Mr. John Lagat
6. Mr. Dennis NYongesa

7. Mr. Ahmed Abdi
8. Mr. Tom Mulwa

Chief Executive Officer
Chief Operations Officer
Group Chief Risk Officer
Head of Legal

Chairman
CEO
Vice-Chairman
Managing Partner, Rachier & Amollo Adv'

Treasurer
Board Member
Board Member
Board Member

KIPKENDA AND CO. ADVOCATES
1. Mr. Stephen Kipkenda- Senior Partner

2. Mr. Ian-K. Tum - Legal Assistant

Agenda
1. Prayers
2. Preliminaries/Introductions
3. Communication from the Chair

4. Bills
5. Petitions
6. Papers

7. Peisonal statement (Members Only)

8. Confirmation of Minutes

9. Matters Arising
10. Stakeholder engagement on the Insurance (Amendment) Bill, 2018 and the Capital

Markets (Amendment) Bill, 2018

1 1. Adjoumment

MIN.NO.NAJF&NP/2018/331: PRELIMINARIES/COMMUNICATION FROM THE

CHAIRPERSON
The meeting was carled to order at 9.45a.m. with prayer from the chairperson. He then called for

introductions of those present tefoie wercoming ApA Insuranci Ltd to present their

memorandum to the Committee'

MIN.NO.NAJF&NP/20 18/332: CONFIRMATION OF MINUTES

Agenda deferred
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MIN.NO.NAJT'&NP/2018/333: MEETING WITH APA INSURANCE LTD ON THE
INSURANCE (AMENDMENT) BILL, 2018
Mr. Bharatan, the CEO of APA Insurance Ltd informed the meeting that they were in support of
the Bill.

They proposed the following amendments:-
Clause 10

Comments/?roposals
1. The amendments will ensure all insured premium is received by the underwriters, risk

coverage confirmed and in case of a loss, the issues surrounding premium payments and

validity of cover are avoided. This amendment foremost protects the insured Mwananchi and

should be supported by all the insurance stakeholders of goodwill.
2. The premium paid is used to buy reinsurance protection, pay for claims, pay service

providers, pay commissions, meet management expenses, pay taxes etc. From IRA statistics,

approximately 60Yo of the premiums are used to settle claims and hence it is paramount to

ensure the premium is promptly received by the insurer.

3. The role of the intermediary should be technical advice to the clients both for the risks to be

covered and in the claims process and not handling the monies. The intermediary's

compensation as defined in the Insurance Act is commissions which the insurers pay to them

and that is what the Insurance Act behooves.

4. It is public knowledge that some insurance brokers have misused client's premium leaving

them unduly exposed in the event of a loss. Some of the brokers have gone down with huge

premium sums unremitted whilst others move from one insurer to the other leaving a trail of
debts. This has also been reported for some counties and parastatals and indeed there are

cases pending in courts and at IRA for arbitration. This bill not only cures the premium

remittance issue but also any comrption tendencies that might be abated through channeling

premium via intermediaries.
5. Under the Risk Based Capital regime, insurance companies are required to maintain a certain

level of Capital Adequacy Ratios (200% CAR by June 2020). In arriving at the solvency

levels, outstanding premiums attracts near 100% capital charge. At the moment, the industry

is owed close to Kshs 40 Billion (read capital required from insurers). These solvency

requirements have driven many insurance companies to the verge of being closed down and

the Amendment Bill will secure the future of our insurance industry as it brings back public

confidence, solvency levels will be strengthened and forestall any closures that leave

policyholders and claimants unduly exposed.

6. 
-By 

enacting the Bill, we anticipate growth in the insurance penetration as insuring public will
have their ionfidence restored as the ambiguity of insurance premium payment will be done

away with and claims will be considered expeditiously as per the policy issued.

7. They therefore fully support the amendments that are timely at this critical moment of
impiementing Risk Based Capital, IFRS 9 (Financial Instruments) and the impending IFRS

17 (Insurance Contracts) and strongly believe will further transform the insurance sector. We

will be joining other countries like Nigeria, Ghana, Tarzania and Uganda that have adopted

similar insurance payment legislations.
MEMBERS' DELIBERATIONS
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1. They supported Clause 10 because, if the excise duty of 0.05% on money transfer of

Kshs. 500,000 becomes law, money passing through intermediaries will result in

increased costs.

Z. If Clause 10 becomes law, brokers will not be eliminated, they will offer investment

advice to their clients and act as a link between the clients and insurance companies.

3. Currently, some brokers deduct their commissions while others do not. It depends on the

agreement between the broker and the insurance company'

4. IRA officials informed the meeting that it was only in Kenya that intermediaries were

receiving premiums on behalf of thJ client. They promised to do a substantive analysis on

the samJ and present their findings to the Committee'

MIN.NO.NAJF&NP72018/334: MEETING WITH BRITAM HOLDINGS PLC ON THE

INSURANCE (AMENDMENT) BILL' 2018

The Chairperson called for introductions of those present before inviting Britam Holdings PLC

to make their submissions.
Britam Holdings PLC proposed the following amendments:-

Clause 2

Britam Holdings PLC proposed the following amendments under Section 2:

(i) By d-eleting ifr. current definition of a broker and intermediary and inserting the

following new definition:
Broker, in relation to an insurer or reinsurer, means a person-

a) Who carries on the business of arranging contracts of insurance (whether or not the

business is the person's principal businissor is carries on in connection with any other

business); and

b) Who is not an employee of the insurer or reinsurer; and

.j Who is not appointei, under signed agreement and agent of the insurer for the pu{poses

of receiving -onry due to the Insureifrom the insured and due from the insured to the

insurer; and

d) Whose fiduciary duty is to the client'

Intermediary refers to a broker, Independent Agent or tied agent.

(ii) By deleting the definition of an agent'

tiiii By introducing the following new definitions:

Commission refers to the payments to an intermediary made by an insurer or reinsurer to reward

the intermediary for selling and servicing its products. The commission amount varies and

depends on the type and sizi of the contraJt as difined in the Eleventh Schedule. A commission

.* u. paid when the contract is take out (initially) and/ or over the duration of the contract

(renewai; as a proportion of the premium, contribution, deposit or the fund size'

Independent Agent refers to a person, corporate or a natural, who not being a salaried employee

of an insurer or reinsurer who in consideration of a commission, solicits or procures insurance

business for one or more insurer(s); broker(s) or insured(s) and subsequently owes such persons

a fiduciary dutY.

Tied Agent refers to a natural person, who not being a salaried employee of an insurer or

reinsurer and who in consideration of a commission, solicits or procures insurance business for a

single insurer or a single insurance group and subsequently owes such a person a fiduciary duty'

Justilication
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They stated that the new definitions of broker, independent agent and tied agent provide greater

clarity on distinguishing on whose authority each class on intermediary acts. This defines a

formidable fiduciary obligation on whose behalf on intermediary works for and subsequently

promotes accountability amongst the intermediary network. The other definition of commission

also seeks to define the definition of commission which is ardently missing from the Principal
Act.

Clause 3
They proposed that Section 5(A) is deleted in its entirety and replaced therewith by the

following:
5(A) (1) The Commissioner may direct the Insurance Group through the regulated entity's
Principal Offrcer to provide any information necessary for effective group-wide supervision save

for where the Insurance Group is already a regulated entity in which case the Commissioner shall

request for this information through the respective regulator.
(2) Information necessary shall relate to information that demonstrably relates to the

safeguarding of the policyholders' interests.
(3) The provision of this section shall not limit a Commissioner from requesting for information
on an Insurance Groups capital adequacy in so far as it's regulated entity is non-compliant to the

Risk Based Capital Framework.

Justification
Section 5A(1) and (2) authorizes the Commissioner of Insurance to direct any member of the

group to provide any information necessary for effective group wide supervision and penalizes

such member or holding company with penalties under the Insurance Act for any breach or
failure to comply to such directive.
They proposed the deletion of this section in its entirety as it creates ambiguity as it does not

define who a member of the group refers to- Is it a Director? Officer? Managing Director? In
addition, it does not define the nature and type of information requested for.
The proposed amendment seeks to provide clarity on the nature of information and the mode in
which such information will be collected including appointing the contract officer as the

Principal Officer of the regulated entity.

Clause 12
They proposed deleting in its entirety the proposed new Section 204(4) on the Power of the

Authority to Settle
Justilication
They proposed to delete the section in its entirety as the amendment:

O Does not properly define the nature and scope of the complaint to be lodged- is it a

service complaint or a contract complaint?
(ii) Usurps arbitration which is the dispute resolution mechanism proposed in the Insurance

Contacts
(iii) Does not define the qualification of the officers charged with resolving disputes- do they

have the requisite qualifications to resolve disputes?

(iv) Negates the right to appeal to a tribunal that is not set up and therefore governed by

specific rules and procedures. Tribunals are set up through an Act of the Parliament. In
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Clause 13

They proposed inserting a new clause 13 which states that:

a) 
'section 

69(1) of ti'e principal Act is amended by deleting the following words, "Subject to

subsection (2)', and ..or bonus or of a share in the valuation surplus in respect of long term

insurance business"
b) Section 69(2) of the Principal Act is deleted in entirety'

Justification
The Amendment deletes part of Subsection 1 on restriction on the payment of bonuses or

payments from a share in the valuation surplus in respect of long term business. These

ieitrictions were principally only applicable to long term insurance companies and are not

technically (actuarial calculations) supported.

The definition of subsection (2)'seeks to create uniformity and negate a contradiction to the

proposed amendments under Sub-section (1).

These amendments thus ensure uniformity in long term and short term insurance.

Clause 14

They proposed an amendment in the Bill by inserting a new clause 14 that introduces e-policies:

a) 
'section g7(2) of the principal Act is amended by inserting the following words immediately

after the word post ".. . e-mail or other electronic or telecommunication mode"

b) Section 199 of the principal Act is amended by inserting the following words immediately

after the word post "... e-mail or other electronic or telecommunication mode"

c) Inserting a new section 199A as follows:
199A. An insurer may offer insurance in electronic (e) or telecommunication (t) mode

through e/t-applications and e/t-proposals. In such instances, an applicant for insurance will

consent to such application through e/t-signature'

d) Inserting a new section 1998 as follows:
1998. The Cabinet Secretary may make regulations, prescribing all matters which are

required and permitted to govern !/t-tr*ractions in the insurance sector, or which in his

opinion are necessary, desiable or convenient to be prescribed, to give fulI effect to this

Section 199.

Justification
The amendment seeks to align the Act to modern market trends that recognize electronic

contracts. With regard to thJ business environment and specific interest on the insurance

business, informatin technology and communication has and should continue to have a

significant impact. It is thereforJ-not definite that the insurance sector is not insulated from the

riJe in technoiogies and improving the connectivity between business and customers with each

addition, the appeal from a decision of a Tribunal takes the form of a Judicial Review

This is not expiititly in place and thus would be prejudicial to the insurance company.

other
In Kenya, the Insurance Regulatory Authority (IRA) is mandated to promote the development

the insurance sector and has continued to adopt new technologies. However, the IRA has

been successful as other sectors, for instance banking,
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devices such as use of mobile phones and internet which have experienced a high penetration to

increase the insurance penetration.
One major technologiial advancement in the insurance sector that seek to exploit the above

technological devices and increase insurance penetration while moving towards less or zero

paper include the use of e-signatures and e-documents.

Clause 15

They proposed an amendment in the Bill by inserting a new clause 15 that amends the Principal

Act as follows:
a) Section 151(A) of the Principal Act is amended by inserting the word'(Tied" immediately

before the word Agent.
b) Section 154 of the Principal Act is amended by inserting the following word "Agent"

wherever it appears and substituting thereof with the word "Independent Agent"

Justilication
The current Act has no reference to a tied or independent agent. To align with the definitions that

were proposed, they also aligned the nature of the contractual appointment by defining that of a

Tied Agent in Section 151(1A) and Section 154.

This amendment provides clarity on the appointment of a tied agent and independent agent.

Clause 16

They proposed an amendment in the Bill by inserting a new clause 16 that amends the Subsidiary

Legislation as follows:
Thi Eleventh Schedule of the Principal Act is amended by deleting parts of Section 4:

Superannuation Business (Including Group Life Policies) on entirety in relation to Term

Assurances and Deposit Administration as follows
(i) Term Assurances - l0% of premium

fiii Deposit Administration - 1olo procuration commission on amounts deposited on the

first year and every successive year up to the tenth year.

Justification
Currently the llth schedule allows for a commission rate of 8o/o of premium and a Deposit

Administration commission of lYo on amounts deposited on the first year.

This amendment seeks to create uniformity by advancing a similar compensation structure for
superannuation business as is payable under Ordinary Life and General Insurance business and

accords equity to intermediaries servicing superannuation business.

MEMBERS' DELIBERATIONS
l. On why they had left out Section 5A(2) of the Bill, they informed the Committee that

IRA has the powers to enact the provisions of the Sub-clause even if it is not in law.

2. They proposed the deletion of Section 5A(l) because information about the group is still
accessible to IRA through public filings and submissions made in terms of corporate

governance. The provision in the Bill is not clear on who in the insurance company can

provide information to the Commissioner.
3. Britam officials informed the meeting that a broker is appointed by the client to source

for the appropriate insurance that they need from the market.
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4. Emailing policies to clients will not affect the work of brokers because policies are

cunently sent directly to clients via post and not through brokers. The emailing will be in

addition to the hard copies sent via post'

5. Britam officials informed the meeiing that there are independent and tied agents. If a

premium is paid through the tied ug.rt it is as.good as paid to the insurance company and

the insurer *itt tut. rlsponsibility of it if it is not submitted. The reverse is true in the

case ofan indePendent agent.

6. On limiting the amount paid to managers, CEO's or directors, they informed the meeting

that markei forces should take their 
"or.r. 

but this should not be provided for in the law.

7. In a scenario where a client pays premiums in instalments, they informed the meeting that

the policy document will sieli out how payments can be made in a way that the client

will be covered within the Period.
8. They were of the opinion that a penalty of Kshs. 5,000,000 is too high.

MIN.NO.NAJF&NP/2018/335: MEETING WITH BIMA INTERMEDIARIES

ASSOCIATION OF KENYA ON THE INSURANCE (AMENDMENT) BILL' 2018

The Chairperson called for introductions of those present before inviting BIAK to make their

submissions.
They proposed the following amendments:-

Clause 10

They rejected repealing and replacement of section 156 of Cap 487.

Justification
They quoted the measures taken by Insurance Core Principals (ICP's) to counter lnsurance

premiums mishandlings including:
1. Working with-relevant industry or trade associations to encourage and maintain an

industry wide approach to deterring, preventing, detecting, reporting and remedying fraud

AND
2. The establishment of antifraud committees consisting of industry or trade organizations,

law enforcement agencies, other supervisors, other authorities, and possibly consumer

organizations as platform to address fraud in insurance- for example, by discussing

trJrds, risks, poliry issues, profiles and modus operandi'

They proposed thai t.u.r proporul, to counter fraud in the insurance sector should be sought

than repealing a whole sectionin the Insurance Act. They would have preferred that proposals be

made to work with the various associations in the insurance sector like BIAK to counter fraud

perpetrated by agents. They have repeatedly asked for the same since 2014 but have always been

rebuffed by the IRA.
1. They stated ihut thi, proposal has the capacity to erode the gains that have been made in

the insuranc" ira6t y. fhe insuring prbti" has long dealt with some of them who have

been in the industry for decade. *Id'huu. built up portfolios and trust over time. Their

clients trust them explicitly with their business and their premiums, but the new directive

has the potential to cast doubt as to their professionalism. Proposals not to receive

premiums on behalf of the insurer will make their selling of insurance hard because:

i. They don,t expect clients to start lining up at the halls of insurance companies to

PaY Premiums.
ii. Notivery client can issue a cheque and most of them prefer cash transactions'
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iii. An insurance cover paid for by M-pesa or other cashless means takes a long time

to be reconciled in the books of the-insurer, such that a client can take a whole day

before the payments have been located. This is very inconveniencing to say the

least.

2. They stated that insurance fraud is perpetrated by a few bad apples in the insurance

sector, and people who are known. n'"t itrey could not take action against them in their

association because that exceeds their mandate. Attempts to be empowered to deal with

them by IRA has not borne anY fruit'
3. They ciaimed that the Act is triminalizing an act yet the industry has not tackled other

friendly means to counter fraud.

4. They noted the aspects of banks having come into the insurance industry and felt that

they coutd be beliind the attemptr to tuk._life hard for thousands of agents in this

country by making proposals thai will be hard to meet so that we can leave the industry'

The Inst'ance Aci iras-been repealed and amended in favor of banks and that was also

done behind their backs with no stakeholder consultation.

5. The aim of *y amendment in the Insurance Act should be to improve insurance

penetration, but ihe latest acts and proposals are-seriously going behind the same'

6. Fraud can also be countered by .oniinuort education of the agent, as they do at their

organization, however, they need the support of the govemment in doing that' They

pr6posed ttrat a progftrm could be rolled *t UV IRA in continuously educating the agent

in 
"onirnction 

with-BIAK so that there can be more professional insurance agents who

will significantly improve insurance penetration and project a good name for the

insurance industry.
7. The principal-agent rules in the Law of Agency say that an agent represents the principal

and has the soli mandate of the agents bihavior. Insurance companies in Kenya know

how they deal with insurance ug.itr for purpose of insurance business, and all that is

lacking is an independent organization like BIAK to help in the sam?'

g. The current proposal on insiuance fraud is a kneejerk reaction and over reacting to the

problem of fraud, and as we say it's like responding to a mosquito bite with a hammer to

kill the mosquito.
MEMBERS' DELIBERATIONS

1. On whether IRA recognizes the brokers' associations, IRA officials informed the meeting

that they collaborate with them and usually have engagements though IRA does not

regulate them. They instead provide them with market conduct guidelines to offer

guidance to the industrY.
2. BIAK informed the meeting that their members are not involved in fraud. They know the

bad elements in the industry but they have not been empowered by law to deal with them.

MIN.NO.NAJF&NP/2018/336: MEETING WITH ASSOCIATION OF INSURANCE

BROKERS OF KENYA ON THE INSURANCE (AMENDMENT) BILL' 2018

The Chairperson called for introductions of those present before inviting AIBK to make their

submissions.
They proposed the following amendments:-

Clause 2
Definition of 'Index based insurance'.
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They proposed that either the indices be explicitly mentioned and/or the specific examples or

categories be mentioned but in a way that leaves the categories open to permit addition of new

typologies in future.

Justification
The justification for the proposed changes is to provide additional clarity and eliminate the

posiUility of inappropriate indices and/or typologies being added through interpretation by the

courts on a case by case basis.

Definition of ' Micro-Insurance'
They proposed that the term low income population be removed and replaced by a terminology

that-has precise meaning. Low-income is a relative term. While for some people annual salary

of Kshs. 600,000 is high, for others a annual salary of Kshs. 12,000,000 is too low. We suggest

the use of the term insirance policies accessible to persons with annual income of Kshs. 300,000

and below.
Justification
Lack of terminological clarity in legislations opens the door for gross interpretational abuse by

the courts, in ways that undermine the utility of the legislation.

Definition of ' Insurance fraud'.
The word ,,unfair" is subjective and therefore amenable to different interpretations depending on

the persons concerned. Ii is not defined in the Act itself. What is classified as "unlawful gain"

may also give rise to different interpretations. Where for example a person presents a false claim

in the name of another person can it be said that the person presenting the false claims has

received a gain when the payment is actually sent to someone else? Finally, the use of the term

"victim" is also unclear. Wirere, for example, a policy is insured with A, but re-insured with B,

and where a fraudulent claim is lodgid in connection therewith, who is the victim?

In Subsection (1) insert the following Proviso thereto: Provided that where the premium

guaranteed to ie paid by such person-and in such manner as may be prescribed is not paid

iithrn the presqi'bed time or ii the prescribed manner, then the Insurer shall be entitled to

cancel the insurance policy upon giviig the Insured a thirty (30) day notice which notice shall be

sent to the Insured direct[y ind siall not be sent through postal or other address belonging to a

Broker; and provided alio that no Insurer shall give Insurance Credit for a period exceedtng

Fourteen (14) DaYs

Justification
They proposed to have the definition amended to simpli$ but broaden the meaning of Insurance

Fraud to cover forms of deception, as well as frauduient activities and representations designed

to secure unlawful advantage in connection with an insurance claim'

Clause 10

They proposed to retain the current section 156 of the Insurance Act but review it in line with the

revised insurance cash-and-carry policy and also to entrench new rules designed to effectuate

and strictly enforce the insurance cash-and-carry rules but which also take into account the

practical realities of the insurance business in Kenya today. we are convinced

criminalization of Premium handling by anY other intermediary other than the

directly will send a wrong signal to the insurance
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enhancing insurance penetration. We propose new additional provisions to. section 156 that are

designedio strengthen the legal frameworl for cash-and-carry rule. These include the proposed

subsections (15) (16) and (l7j Section 2048 (1) A person other than a person licenced under this

Act is guilty of an oifence of insurance fraud where knowingly, by act or omission with intent to

injure,iefraud or deceive: (a) (b) (c) (d) () an Insurer and

aiy offir", or director of an Insurer who pays any commission or who gives any rebate or

discount to any person pursuant to a coniact of insurance which was procured DIRECTLY

without the involvemeil;f an Agent or Broker is guilty of an offence and is liable on conviction

t:o a fine not exceeding fiie milli"on shillings or to i term of imprisonment for three (j) months or

both.
Justification
The purported repeal of the current Section 156 of the Insurance Act ignores the fact that the

probiern of detayed payment of premiums does not result from any demonstrable weakness of

Sec.156 as it is .rr..ntty but rather from the absence of effective enforcement mechanism for the

said Sec.l56.

Section 156 of the Principal Act is amended as follows:
(a) In subsection (1) iy inserting the following proviso thereto provided that where the

premium gr**i..d to be paid by such person and in such manner, as maybe prescribed

is not paid within the presciibed time or in the prescribed manner then the insurer shall be

entitled to cancel the insurance policy upon giving the insured a thirty day notice which

notice shall be sent to the insurid direcily and shall not be sent through postal or other

address belonging to a broker; and provided also that no insurer shall give Insurance

Credit for a period exceeding fourteen days.

(b) In sub-section 6 by deleting the current sub-section 6 and replacing it with the following

subsection (6).
(6) Subject to subsection (1) a broker shall remit to the insurer all premium payments received

from a client within a period of not more

Justification
l. The purported repeal of the current Section 156 of the Insurance Act actually criminalizes

insurance brokerage business and sends wrong signals to the insuring public in ways that

threaten the entire instrance industry including penetration levels.

2. There is no distinction between an Insurance Agent and an Insurance Broker with clearly

defined roles as is currently the case in the existing Law. The new Sec.156 intended to

supplant the current Sec.l56 does not properly balance the rights oflnsurers.

Clause 10(4)
Any Ageni or Broker or any officer or director thereof who contravenes sub-section (6) shall be

guiity of * offence and upon conviction shall be liable to a fine of not less than twice the

aggrigate sum of premiumi not remitted within the prescribed time and/or imprisonment for a

term of three (3) months or both
Justification
This is a tidier way of ensuring adherence to the law and remittance of premium without

curtailing operations.

Clause 10(5)
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An Insurer shall pay a Broker insurance commission due to him within Thirty (30) Days upon

receipt of premiurn. Provided that all commissions payable to a Broker within any calendar

,nontt ,nuy b. aggregated by an Insurer in which case the aggregate commissions due to the

Broker stratt Ue paid not later than the 5th day of each succeeding month'

Justification
The purported amendment did not foresee the impracticability of paying commissions every

thirtt days on business that is transacted on a daily basis'

Section 2048
They proposed that section 2048 should be amended to separate criminal liability of

intermidiaries from criminal liabilities of other persons including the insured.

Justification
The justification for the proposed changes is that if the criminal liability of intermediaries is not

sepaiated from that of otfreiunlicensed persons including the insured's them. We end up with a

situation in which any fraudulent activity, involving an intermediated transaction will always

implicate the intermedi*y "r", 
in situations where the intermediary may not have had any role

in the crime and even in situations where the intermediary cannot prevent the commission of the

crime.

New Clause
They proposed to introduce a new clause which reads as follows: "an insurer and any fficer or

dirictor iy on insurer who pays any commission or who gives any rebate or discount to any

person pursuant to a contrait o7 inturonce which 'was procured directly without the involvement

7 o, igrn, or broker is guilty of an offence and is liable on conviction to a fine not exceeding

1u, *tltion shillings or ti a term of imprisonmentfor three months or both".

Justification
itre iustincation for the proposed amendment is to ensure that fraudulent and comrpt activities

urroiiut.d with direct procurement are brought within regulation.

MEMBERS' DELIBERATIONS
1. Currently, brokers enter into agreements with insurance companies on the time wi

which they are supposed to remit Premiums. In some cases, it is the client that delays

pay the premium and not the intermediaries.

2. They suggested that the timeline for the submission of premiums by

should be set at 14 days and a penalty paid for every single day that an intermediary

with the money if it is confirmed that the money was paid to them.

3. In their opinion, removing intermediaries from the insurance business is a

between public bodies and insurance companles where insurance will be sold

companies by tied agencies

and public companies.

and the commission shared between the insurance

MIN.NO.NA/F&NP/2018/337: MEETING
ON THE INSURANCE (AMENDMENT)
(AMENDMENT) BILL,2018
tt. Chuitperson called for introductions of
Advocates to make their submissions.

WITH KIPKENDA AND CO. ADVO
BILL, 2OI8 AND THE CAPITAL MARKE
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They proposed the following amendments:-

On the Insurance (Amendment) Bill,2018
Clause 12, Section 204A.
An addition that the clause should include the manner of presenting such complaints or that the

Cabinet Secretary shall prescribe the manner of presenting such complaints.

Justification
The procedure should be simple and convenient to policyholders as a way of ensuring access to

justice.

Change "Ministert' to "Cabinet Secretary"
The Insurance Act, (in this Act referred to as the "principal Act"), is amended by deleting the

word "Minister" wherever it appears and substituting therefor the words "Cabinet Secretary"

Justification
To bring legislative harmony in the interpretation of the law and certainty in referring to the head

of a mlnistry. This .* uiro be achieved by amending the definition section to state that
,'Minster" *i*r "Cabinet Secretary" in order to bring clarity to the terminology.

Proposed amendments to the Capital Markets (Amendment) Bill' 2018

Section 30D
There is need to recast the section to include the offence of facilitating and/or omitting to prevent

the furnishing or publishing of information known to be untrue, incorrect or misleading in a

prospectus. ftris should in turn be harmonized with the provisions of section 34B of the Act.

Change "Minister" to Cabinet Secretary"

The Capital Market Authority Act, is amended by deleting the word o'Minister" and substituting

therefor the words "Cabinet Secretary".

Justification
This is to bring legislative harmony in interpretation of the law and certainty in referring to the

head of a ministry.

MEMBERS' DELIBERATIONS
1. Their presentation was clear and to the point.
2. The Chairperson thanked them for being keen and participating in the legislative process.

MIN.NO.NAJT'&NP/20 I 8/338 : ADJOURNMENT

The Chairperson informed the Committee that there will be a meeting with the National Treasury

on Tuesday, 14th August, 2018 to consider the Finance Bill, 2018, the Insurance (Amendment)

Bill,2018 and the Capital Markets (Amendment) Bill, 2018. The Committee will then proceed to

a report writing retreat for the three Bills in Mombasa from Tuesday, l4th to Sunday, 19th

August,2018.
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MIN.NO.NTF&NP/2018/338: ADJOURITMENT

There being no other business to deliberate on, the meeting was adjourned at 1.45pm.

HON. JOSEPH K. LrMO, MP

(cHAIRPERSOT9

SIGNEI) ............DATE. *luttg
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