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FORI,WORD BY'fFI}; CHAIRPEITSONS

l. fire Constitution of I(enya (;\mendureirt) 13ill, 2O?0- a Bill to auretrci tl're

Constifution by popular iuitiativc, n,as read a Filst Tirtre irt the National Assernbiy

arrd tlre Seirate on Thursday,,4tr'ivlarch.2021. Pursuant to Standing Orders 127(1)

ald 202A of the National Assenrbl;,standing Ordels and Standing Orders 140(1)

ancl224 of tlie Senate Standiog Orders, the Bili \vas corltrritted by tite respectivc

Speakers to the National Assenibly Departmental Committec on Jtrstice ancl Legai

Affairs and the Senate Standing Conlnittee on Jnstice. Legal Aflairs and Human

Rights fbr consideration for consideration by the Committees.

2. ln the Memorandurn of Objccts ancl R"asont of the Bill, the promoters of the Bill,

the Br.rilding Bridges Initiative, indicate that the Bill seeks to address issues arising

froni implernentation of the Constitution of l(enya. 2010. Specifically. the neecl to

resolve issues of divisive elections and promote gerrder eqtritl, in got'ernance.

stlengthen thc struchrre of devohition and incrcase resotlrce allocation to the

coulties, broarien mechanisms fcrr all the people of I(cnya to benefit fiotn economic

growtfu, harmonize certain rolcs and functiotts of the bicameral legislature, fortifl'
national ethos by specifying the responsibilities of citizens artd strengthen

accountability on puLriic lesoul'ces and the figltt against cor:-uption.

3. Pursuant to Article 118 of the Constitution, Standing Order 127(3) of the National

Assembly Stancling Orders aird Standing Order 140(5) of the Senate Standing

Orders, the two Committees, by r.r,ay of an adverliseilent publislied in the Daily

)Iation and Staudarcl newspapers on liriday, -5tl'March' 2021, invited interested

Organizat;cas and members of the public to subruit any t'iews or make

represeltations regarding the Constitution of Kenya (Arnendment) Bi11. 2020. The

representations were be received by post, hand delivety to the Office of the Clerk,

or by eiectronic urail.

4. The Comrnittees furlher helci priblic hearings on the Bill on Thursday, 11th March,

2021, Tuesday, i6d,March, 2021 and Wednesday, ITtl'Marcl\202i, during rvhich

the Conrmittees received submissions from diverse organizations and members of

the public. In total, the Courmittees received written and oral submissions from the

Promoters of the Bill, as rvell as sixty-five (65) organizations and individuals. Nine

(9) other organizations attended tlie public hearirgs on the Bill bui ciid not present

any subntissions or dicl so as parl of an umbreila organization or consortium.

5. Thereafter, the Committees retreated to consider the Bill and the public submissions

received thereon. In so doing, the Cornmittees icientified set'erai rveighty

conslihrtional. legal, and procedural issues for consideration by tiie Conlmittees,

which rvere clustered under thematic areas, namely: nature of the Bill, public

(ii)



participation on the Bill. processing of the Bill. sulrstantivc issues on the Bill.

refercndulr issues, alcl the status of litigatiort reiating to consicleration of the Biil.

6. The Comntittces have nou, aciopted tlris Joint Iteport. u'ltich is structrtrecl into sir

Chapters, as follorvs: Chaitter I contains a bacl<gror-rttcl on tiLe process leading to atrcl

foliou,ing publication o1'tire Bill. until its introduction itt Parliament. Chapter ?

coltains a cletailecl analysis of the provisiorts coutained in the Bill and also tttakes

reference to the other legislation proltosecl in the l{eport of the Steerirlg Committee

os the Inrplementation of the Builclin-e Bridges to a Llnited Kenya Taskforce Report

('the BBT Report').

i. Chapter 3 ol the Report is an overvierv of the submissions received from

stakeholders ancl members of the public ou the Bill. Cliapter 4 reviews the' litigation

filed in various courls relating to the BBI Report and the Constitution of I(enya

(Arr:enchitent) 8il]. Cltapter 5 contains the detailed deliberations of the Committees

on various rnatters, clusterecl into the six thenratic areas mentioned above and the

obsen,ations macie by the Committees on each of these areas' Lastly, Chapter 6

contains the recorrnrenclations of tire Conul:iftees to the trvo Hottses in respect of

the Bill.

8. We take this opportunity to commend the Comn'riltee Ivlembers for their del'otion

ancl comruitment to cluty which made the consideration of the Bill successful. We

also express gratitude to the Offlrces of the Speakers of both Houses of Parliament

for providing direction to the Commiftees and the Clerks of the 6r'vo Hottses for

providing technical and logistical support to the Committees.

g. On behalf of the National Assembly Departmental Conmittee on Justice and Legal

Affairs apd the Senate Standing Committee on Justice, Legal Affails and Human

fughts, and pursuant to the provisions of Standing Order 199 (6) of tire National

Assernbly Standing orders and Standing order 213 (6) tif the Senate Standing

Orders, it is now my pleasant prii,ilege and dut-v to present to the Ifouse the Joint

Report of the hvo Committees on ccnsideration of the Constitution of l(enya

(Amendment) Bill, 202Q.

\(--''
<- ,-(] r'\i,

Sigr,eJ: . . .:-.t.. .-.', . . . Signed: si-'

Chairperson, National Assembly-

Departmental Committee on Justice

and Legal Affairs

Sen. Erick Oliong'o N'Iogcni, SC, i\'IPIIon. Clement Nlutuli Kigano, N'fP

Chairperson, Senate Standing

Committee on Justice, Legal Affairs

and lluman Rights

(iii)



PREFACE

The National Assernbly Deparinrental Committee on Justice ancl Legal r\ffails is
established pttrsuant to standing order 216(5) of rhe National Assen'rbly Stalding
Orders. Under the Second Schedule to tlie saicl Standing Orclers. the Cournrittee ii
mardated to consider all matters relating to -

Constittttiotml affairs, the administration oJ'larv and jrtstice, iuclucling the
Jttdiciary;, public prosecutions, elecrions, ethics, integrity rmcl anti-
corntpliort, and ltumon rights.

2. The Committee is comprised of the following Members: -
I) Hon. Clement Muturi Kigano,MP - Chairperson
2) Ho,. (Dr.) Paui Otiende Arnollo, EBS, SC, Mp - Vice Chairperson
3) I{on. Ernrnanuel Wan_erve, CBS, Mp - Member
4) [Ion. Junet Sheikh Nuh, CBS, ]r{p - Ivlernber
5) I{on. John Olago AJuoch, CBS. Mp - Member
6) Hon. George Peter Opondo Katuma,lvlp - Member
7) Hon. Roselinda Soipan Tuya, CBS, Mp - Il,lember
8) t{on. William Karloti Mrvamkale,Mp - Member
9) Hon. Zuleikha Hassan, MP - Member
10) Hon. Josephine Naisula Lesuuda, Mp - Member
1 l) Hon. George Gitonga Murugara, Ir{p - Meurber
12) Hon. Adan Haji Yussuf, MP - Member
13) Hon. JaphethKiplangat Mutai.Mp Member
14) Hon. Anthony Githiaka Kiai, Mp _ Member
15) i{on. Shamalla, Jemifer,MP - Member
16) Hon. .Ioiu i(iarie Waweru, Mp - Mernber
17) i{on. John l\4uneneWambugu,Nlp - Member
18) I{on. Anthony Tom Oluoch.Mp - Member
i9) I{on, Roberr Gichimu Githinji, Mp - Ivlember

3. The Senate Standing Committee on Justice, Legal Affairs and Human Rights is
established pursuant to standing order 2l 8(3) of the Senate Standing Orders. Under
the Second Scheduie to the said Standing Orders, the Committee is mandated to
consider all matters relating to -

Constittttional affairs, tlze orgcutization and. administratton of law ancl
jttstice, elections, promotiott of princtples of leadership, ethics, and integritv;
agreements, treaties, Qnd conventiorts; qnd intplententation of the proyisiotzs
of the Constitutiott on human rights.

1tg
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4. The Clomntinee is comprisecl of:the follorving N4ember.s: -

l) Sen. Erich Okong'o Vlogeni, SC, N,IP

2) Sen. (Canon) iriaorniJilo \\iaqo. MP
3) Sen. Amos Wako, EGH. SC, FCIArb. MP
4) Sen. Jarnes Orcngo. EGI{, SC. N/iP

5) Sen. Fatuma-Dullo, CBS, NIP

6) Sen. Mutula..,I-(ilonzo Junior. CBS, MP
7) Sen. Irungu Kang'ata, CBS, N{P

8) Sen. Johnson Sal<aja, CBS, N,IP

- Cheiirperson

- li ice Chairperson

- fulember

- fulember

- Nlember
- lVember
.I\ulember

- N4ember

5. The Secretariat of tl're National Assembly Departmental Contmifiee on Justice and
Le*eal Affairs colnprises: -

6. The Secretariat of the Senate Standing Committee on Justice, Legat Affairs and

Human Rights comprises: -

r)
2)

3)

4)
5)

6)

7)

8)

i)
2)

3)

4)

5)

6)

7)

Ivh'..r\benayo Wasike

Mr:, Denis Abisai
lvIr. Aluned Flassan Odhorva

Ms. Roselyne Ndegi
\{s. Halima Hussein
Mr. Om* Abdirahim
Ml. Joseph Oliong'o
Ms. Lynette Otieno

Mr. Charles Muryua
Iv{r. Moses Kenyanchui
itt1r. Said Osman

Ms. Sylvia Nasambu

Ms. Lucianne Limo
N4r. James Ngusya
Iv{r. James Kimiti

- Principal Clerk Assistant (Leacl Clerk)

- Principal Legal Cor.rnsel

- Principal Research Officer
- Serjeant-at-Arms
- Clerk Assistant

- Fiscal Analyst
- Media Re.lations Officel
- Legal Counsel

- First Clerk Assistant (Lead Cterk)
- Legal Counsel

- Research OfFrcer

- Clerk Assistant
- Media Relations Officer
- Serjeant-at-Arms
- Hansard Officer

7. The Minutes of the Joint Siltings of the two Committees in considering the

Constirution of Kenya (Amendmen| Bill, 2020 are attached to this Report

collectively as Anne-r l.
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ADOPTION OF.T}I.ts .uonNT'REPoRT oN li.HE CoNSTIT-T]TI0N oT KEFIVA\
(AiviEF{DNrE }rT') 2020
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CIIAPTER ONII: INTRODTICTION

.4' The Pt'oce.ss lcarling to the Fornrulation of the Constitution of l(cnva
(rlmcndment) Bill, 2020

Otr 9tr'N'Iarch,20l8, I-Iis Excellency. Presiclent Uhr.riu l{en1,atta ancl the forner
Prirne N{inister. I-lon. Raila Odinga came together r.r'ith the aim of uniting the countrv
in u'ltat has cotnmonly come to be referled to as the'handshake'. This set in motion
a process to identify comprehensive changes that rvould sti'engthen the rule of law.
unite Keu,vans, deepert constitutionalism and launch a comprehensive reforrn
process to consolidate [the] niomentous opltortunityr. This gesnrre of reconciliation
bettveen the trvo Ieaders has been hailed as having ended a period of political tension
occasioned by []re polarized and disputed 2017 general elec(ions.

2. His Excellency, the President and the former Prirne Minister releasecl a joilt
conrrnunique on "Builcling Bridges lo a Ney,Ken1,a17 Nqtion"T (Annex.2). Tl"rc
Cornnruitique contained nine issues that affected out'society that u,ere ideltifiecl as

relevant public agenda issues by the trvo leaders r,r,hich r.vere t6 be addressed bs
national priority issues through formulation of public policies and tegislation. Tliese
issues were ethnic antagonism and conrpetition, Iack of a nationai etiros, inclusiviry,
devoltttion, ciivisive elections, safety and sectu'ity, corruption. shared prosperity and,
responsibilities and rights of citizens. The tno leaders agreed lo roll out a

programme to irnplement their shared objectives to address.these issues.3

3. To actualizo thesc objectives i-Iis Excellency, the President, r,ide Legal Notice No.
5154 of 2018 pubiished on 31" N{ay, 2018, appointed the BBI I'askforce - the
Building Bridges to Unity Advisory Taskforce - to document and recommenci
practical poiicy and administrative retbrm proposals that rvould bullci Kepya's
lasting unity aud the implementation modalities for each identified challenge area
(Annex 3). The BBI Taskforce was chaired by the late Senator Mohamed Yusr-rf
Haji. The terms of reference of the BBI laskforce r,vere to -

(a) evaluate the national challenges outlined in the Joint Communiqud of
"Building Bridges to a Ner,v Kenyan Nation" and having done so, make
practical recommeudations and refornr proposals that builcl la-sting turitv;

(b) outline the policy, adminish'ative reform proposals and implementation
modalities for each ioentified challenge area: and

lReport of thc Stcering Committce on the Implemenration of the Builoing Bri ,ges to a Llnited Kenl,a Taskiorce,
October. 2020, availa'olc on http :lAienvalarr,.oren( l/fi leadminind@p
2 

!1.1,1os://rvrvrv.presid!nt. go.kel0 I 8/03/09,,b u ildinq- brid ees-tr)-a-new-kan van-narion>.
r Suora note [.
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(c) conduct consultations u,ith citizens. the tlith-trased sectot', cultural leaders-

tbe private sector aucl expetts at both tite cottnt,r' ancl nalional lev'els.

4. On26'l'November-,20t9.the llBl faskforcc:reieascditsreporton"BuildirrgBridges
to a Uniteci I(enya: .fi'ottt ct Natiott. of Blood Ties to a Natiott of'ldecls" (the BBI

Taskfbrce Reporl) n'hich s'as unveiled to ttre public on 27il'Noveiltber, 20t9 tbr

pubiic erlgagemeut (Anne-v /). The BBI Taskfbrce Report identified triue core

challenges that threaten the unity of i(enya. These challenges are lack of a national

ethos, responsibilities and rights of citizens, etltnic antagonisrr and competition,

divisive elections, inclusivity, sharcd prosperity, conr.tption, devolution, and safety

and security.

5. In corning up '*,ith rcport, the BBI T'askforce visited th,e 47 counties and collected

views from more than 7,000 citize.ns fi-oni all ethnic groups, genders, cultural and

religious practices, and different social and econouric sections. The persons ri'ho

presentecl their vieu,s to the BBI Taskforce included more than 400 elected leaders

past ancl present, prominent local voices fi'om the comn:unity. the youtll, l?3

individuals representing rnajor institutions inclucling constitutional bodies and major

stakeholders in the public and private sectors, 26 i inciividuals and organizations who

sent memoranda via (e)mail and 755 citizens r,vlio offered handu,ritten submissions

during public fomms in the Counties.a

6. The BBI Taskforce Report made policy and administrative refonn recotumendations

for each of the identified chailenge areas that the BBI Taskforce was to address.

These recommendations inclucle constih-rtional amendments, policy refonns,

statutoly enactrnents, instihrtional relbrrns as s,ell as behavioural and ethical

changes amongst the citizeru. More bloadly, ttre BBI Taskforce Report envisaged a

fundamental sirift in the govemance system of the country, the managernent of the

econotlly and the interaction of families and invited every I(enyan to revisit the

societal fabric and foundation.

7 . On I0'1, January ,2A20, His Exceliency, the Plesident vide Legal Notice No. 264 of

2020, appointed a Steering Cornmittee. the Steering Committee on the

lrnplementation of the Building Bridges to a United I(enya Taskforce Reporl

(Annex 5). The miuldate of the Steering Committee was to -

(a) conduct validation of the BBI Taskforce Report through consultations with

citizens, civii society, faith-based organizations, cultural ieaders, the private

sector and expefts; and

ra note 1
* Sup
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(b) propose aclnrinistrative, policy. statutol), ol constitrrtionai changes nccessaly
for thc intplcmerrtation of the recomniendations containecl in tlie BBI
Iaskforce Re1:or1 taking into account anv relevaut corrtlibutions r:rade cluring
the validation period.

8. In order to acltieve its objectives, the Steering Comn:ittee lreld a total of 93

stakeholder consultation n:eetings in Nairobi u,here represeirtatives from civil
society, faith-based organizatior:s, \l,on1elt's qroups. youth groilps, pWD gioups,
cultural leaders and Goverument plesented their viervs. ,{dditionaliy, regional
dele-qates meetings and public nteetings rvere lield acl'oss the cor-tntry to discuss ar:cl

l'alidate the BBI Taskforce Report, and tlie Steering Cornmittee receivecl 'uvritten
validation sLibnrissions fi'om these rueetings. Finally, the Steering Comnrittee
received a total of 341 r.vritten ntemoranda frorn members of the public and different
organizations and invited external experts and dlafters to provide technical
information, expertise on various issues and drafting.

9. Tlre Steering Cornmiftee completed its task and on 26tl' October,2020 and presented
its Report, the Reporl of the Steering Committee on the Implementation of the
Building Bridges to a United l(enya Taskiblce Reporl (A,nnex fl. in line with its
mandate, the Steering Comrnittee made constihrtional, legislative, policy ancl

adnrinistrative recolrmendations on the iinplementation of the BBI Taskfolce
Report.

10. On constitutional refonls. the Steering Cornmittee proposed amending the

Constifution in -

(a) Chapter1'wo to address regionai integration, cohesion, shared prosperity ancl

the centrality of the economy in order to harness regional trade, investment
and people-to-people links to iucrease our prosperity, opportunities fbr
investment and enhance our security;

(b) chanteL Three to strengthen the national etlios by outlining the
responsibilities of citizens ;

(c) Chapter Four to provide a constitutional underpinning for the privacy of
citizens' personal data as an emerging area in human riglits orving to

significant technological developrnents in this area:,-.

(d) Chapter Six to intensify the fight against conuption by stlengthening tlie
relevalt institutions:

(e) Chapter Seven to resolve issues of divisive elections arisiug ltom electorai
processes;

"-;tiL-
L-
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(0 Chapter Eight to remodel the Parliarnentary system by bringing the

Executive ann of Govemnrent back into the Parliament and establishing the

office of the Leader of the Official Opposition;

(S) Chapter Nine by the introduction of the office of the Prime Ivlinister and tivo

Deputv'Prime Ministers, and that Cabinet Ministers may be appointed fi'om

among members of the National Assembly in order to promote greater

inclusivity, and rnitigate the drawbacks of the "rvinaer-take-al1" electoral

fotmula; and

(h) Chapter Ten to introduce tire independent office of the Judicia4'

Ombudsman, who sha1l sit on the Judicial Service Comurission so as to

enhance judicial accountabilify to the people of Kenya;

(, Chapter Eleven by increasing the resources to the Counties fi'om the current

15% to at least 35% ofthe last audited accounts and ensuring that the focus

is on serice delirrery in the settled and sericed areas including for people

living near the furlhest boundaries of each County, creating a Couuty Ward

Developrnent Fund and ensuring grcater inclusivity, fairness, equity and

accountability in the distribution of t'esources;

O Chapter Trveive to strea-rnline public finance principles and processes to

piomote efficiency and ensure expenditures are dit'ected to rnaximizing

utility;
(k) Chapters lhifteen, Fourleen and Fifteen to ensure that the Public Sen ice,

National Security agencies and Commissions and lndependent Offices are

not only strengthened but also accourrtable to the people of Kenya, hat'e

inte''.,al accciuntabiiity systems that clearly and transparently sepaqate the

power of appointrnent and promotion frour that of interdiction and censul'e,

cany out rigorous audits that inquire irrto value for money and ensure that

sound plinciples of public finance maDagernent appl1' to every arm of
Gove.r'nment and every public inltitrrtion., and facilitate, promote and enable

ethical conduct and responsibility in public resoulce manageireut;

(l) Chaptet' Sixteen on Geuelal Provisions to define nen, temts iniroduced by,

the proposed ametrdmet'rts, and

(m) Third Schedule to make pror,ision tol the oatlis tr-r be adurinistered in resl:ect

of State officers fot whont such reqtrir:ettteuts l:acl been onitted.

1 1. Regardin_e legislati\€ proposals, the Steering Committee pl'ol)osed the follorving

legislatii,e proposais -

(a) the Pr.rblic I?inance l,arvs (Ar. etrchlcttt) Eili, 2020, tcr atnencl -

Ia\



(i) the Public Finance Management Afi, No. 1g of 2()12, to provide for
offe,ces relating to the handring of pubric monies by pubric officers or
Accounting officers, and liability arising o,t of ross of public ,roney;(ii) the Pubiic Procurement and Asset Disposal Act, No. 33 of 2015, to
obligate accounti,g officers to ensure tbat procurement of goods, works
and services is done transpar-ently and rvith strict adherence to the
approved procurement plans and that money is available for payment of
goods or services being procured;

(iii) the Public Audit Act. No. 34 of 2015, ro empower the offi ce of the Auditor
General to recruit its orvn staff;

(iv) the controlier of Budget Act, No. 26 of 2016, to require the Controirer of
Budget to cary out due diligence on ail ongoing projects, to ascefiain
whether money previousry approved for the project rias been utirised
prudently, before the Corrtroller authorises release of rnore ftinds for the
projects: and

(v) rhe Higher Educatio, Loans Board Act, No. 33 of i 995, to gi,e roanees a
glace petiod of four years .fi-onr the date of cornpletion of their studies
before the1, 6un commence repaynrent of ioans advanced to trrenr, ancl also
exempt loanees rvithor'rt a source of incorne from paying ilterest on the
loans advanced to thenr u,til they start earniug an inco,re;-

(b) the Prompt Pal,ment Bill, 2020, to provide a legal riamework for tlii f,ay,rent
of invoices for goods and services pt'ocurecl by public entities u,ithrr: thirtl) -

days arrd rnechanisins for settling disputes ovcr invoices;
(c) tlie Micro arid Srnail Enterprises (Amendnrent) Bilr, 2020, to ar,e'cl the

ivlicro and Small Etrterprises Act to give youth-orvued enterprises a seveu-
year tax break, ancl to establish business incubatior ceutres across tl:e io.,try
tbr the pulposes of providing business advisory services, iucluclilg access to
capital and Govcrnurent contragts;

(d) the Cor"rnty Warcls Development Frnd Bill, 2020, to proyicle a legal
framewolk for the operationalisation ott[e \Varcl Developrnetrt Fur,d;

(e) the Health (Amendment) Bill, z020,to amend the Ilealth Act so as tcr
establish the l{caith Service.s Conrp1i55i611 resllonsible for- ruakirrg
Iecournreuclatious to. the natiorral Bovernnrenl on national llolicies for.
lraltagerltellt of health care rvorkers,.urolllsling iruplementalion of naiional
policies for n:anagement of'health care tot.kel'S by cclupiy gove.),tents ancl
reCoutmcndin-e approlrliatC actiOn; an(i st1111o autl1s(,,-,1r,.1, re vierving u.rntS
arrd standalds on healtlr tuatter.s:

(t) the Electiou Larvs (z\rnenclnrcni) Bill. 201,- t() ait)eud t5e Illectro.s Act. t5e
i']olitical Parties Act. the lnrlepcndent Elerrelalanrl Boultlaries Co'r.rirr,"r.,,
Electiorr Campaig, Fi,a,cing Act. and ihe Erecriorr o|fe,ces Act so as to
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deliver an electoral s.vstem that is transparent, accountable and democratic

and pronrotes the will of the people:

(g) the r\nti-Cornrption ancl Econonric Crinres (Amendment) Bill. 2020. to
enhance penaltl,' fbr econoinic cr-imes and coruptiou offerrces, expedite the

irearing and detenniuation of econonric criutes and corruption cases, and also

to provide tbr thc dut.v to report any [<ron ledge or suspicion of instances or

acts of corruption or econonric crirnes,

(ir) the Ethics and lnteglity Laws (Amendruent) Bill. 2020, to amend the

Leadership and Integrity Act to provide a fi'amevvork fbr dealing with pulllic
fr-rnds and personal lvealth, and rnaking financial declarations by state

officers, and prohibit public offlcers t}oni engaging in business with a public

entity or engaging in public collection of lhnds. It also ploposes to amend the

Public Officel Ethics Act Q.{o. 4 of 2003 to bar public offrcers from

participating in public collections;
(i) the Contribution to Charity Bilt, 2020, to repeal the Public Coliections Act

and put in place a framework whlcli is line r.vith the Constitution for the

regulation public collections or harambees and provide a clear dematcation

betrveen public collection for charitable purposes and public collection for
private benefit;

fi) the Dei'olution Laws (Amendrneirt) Bill, 2020, to amend the Couuty

Governments Act, 2012 and the intergovernmental Relations Act, 201?, to

align various provisions of the Acts with court decisions on matters relating

to devolution, to incorporate lessons learnt in the irnplementation of tl:e Acts,

and to require County Governors to designate to Deputy Govetnors County

executive cornmittee portfolios ;

(k) tlre Public Participation Bill, 2020, to provide a fi'amervork for effective

public participation framework both at both levels of government;

(l) the National Ecouomic and Social Council Bill, 2020 to provide a

compreliensive legal frarneu,ork ou the identification of Kenya's socio-

economic developrnent priorities will be done and to provide for a body that

shall be in charge of general coordination of national planning;

(,") the Persons with Disabilities Act, No. 14 of 2003, so as to ret'lect the rights

declared under Article 54 of the Constirution of Kenya;

(n) the Statute Law (Miscellaneous Amendments) Bill, 2020, to the

Interpretation and General Provisions Act to harmonise. the definition of

'Cabinet Minister' with the proposed Constihrtional Atnendinent amongst

others, the Judieial Services Act to harmonise rvith the proposed amendments

of the Constitution on the Secretary of the Commission, the National

Intelligence Service Act to expand the det'inition of the word 'vettable

position' to ensure the Service vets all applicants to public offices, the i\4ufual

(bJ
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Legal Assistauce Acl to harmouise the list of mainstrear:r courpetent

autlrorities u,ith the provisions of section l(2) of the Act and to provicie fbr'

clear iegal bzrsis lbr iunovatii,e rvays oldirect cooperation betu,een conrpetent

authorities, ancl the Cornmission on Adminisirativc Justioe Act to prorride

that after lraving concluded an investigation or inqr-rily ancl found a pLrblic

officer guilty Lrf gross violation of the Constitntiou ol the lari,. the

Cotnmission shall be able to make a recollllrenclatior: that such an officer is

tunl=rt to hold public office.

12. Upon tlie launcti of the Report by the Steering Committee, various stakeirolders aud

members of the public raised concenls on the manner in which their interests had
been captLrred in tlie draft Constitution of l(euya (Amendurent) Bill, 2020. Some of
the concerns related to the manner of recruitr:rent of tlie IEBC coinmissioners, the
rectuitment of the judiciary ombudsnran. the judiciary fund, the nationai police
service. national govemment constituencies developmeut filnd, irnplenrentation of
tlre two-thirds gender rule in Parliament, gender requirements for the deputl,
goventor, the role of the Senate in countl, allocation olRevenue and tenn limits for
Goverrors.

13-As a result of the concerrs raisec!, the dralt Constitution of l(enya (Arnendment)

Bill, 2020 r.vas revierved to incorporate the concerns and the final Constitution of
Kerrya (Amendment) Bill, 2020, u,as 1:rinted by the Government Printer on and

dated 25'l' November, 2020 as a Bill for the arrrendment of the Constihrtion by
populal initiative. The Ir4emoranduin of Objects ancl Reasons indicates the
promoters of the Bill as the Building Bridges Initiative. (Annex 7).

B- 'f he Process for thc Amendmcnt of thc Constitution b1'.Popular Initiative

i4. Tbe Constihrtiort of I(enya, 2010, outlines tire plocedure for the amendment of the

Constitution by way of parliamentarrr initiative and popular initiative. With regard

to the amendment of the Constitution by rvay of popular initiative, Article 257 of
the Constitution provides as tbllorvs-

(l) An anrcndntent to this Constittttiott ntay be proposerl by tt populat' initicttive
stgned by at least one million regi.stererlvoters.

(2) A popttlar initiative _fbr an amendntent lo this Constitulion mal; fis in the

J'ornt oJ'a general suggestion or a fornrulated drait Bill.
(3) I_f o popular it'titiatit'e b tn the form of a general xggestion, the promoters

of that popular initiatiye shall.fonnulate it into a draft Bill.

(1)



() The pronlotei's o/'a popular initittiive shall clelivet' tlrc drdi Bili and tlrc
sttpporttrtg sigttatwes to the Intlepenrlertt Electoral oncl BouuciLu'ies

Cotnmission, wlticlt slrull verii,tlwt the initiath'tt i.s sttpported l).)i dl leilstone

nil lio t t reg i s I ered voters.

(5) ll"the Independetrt Electoral antl Borutdaries Con.nir'.ssion is satis.fied that

tlrc hitktlitte meets Llrc requtrentenls c{'this ,4rticle, tlte Conunission shall
subndt the dt'aft Bill to each counlt, rcsembb,Jbr consicleralion vvitlin tlvee
ntonths aJter tlrc date il was submitted b,,- tlrc Commission.

(6) If a coulxht assembly approves the draft Bill vvithitt three ntonths ufter tlte

date it was submitled by tlrc Conzntission, tlte speaker of tlrc comil; ussembly

shall deliver a copv of the dra,ft Bill.iointly to the Spealcers oJ'the lxo Llouses

of Parliantenl, vvtth a certiJicaft that the colutly assenzbly lzrts crppt'oved it.
(7) If a drcft Bill has been approt,ecl b),a ntajorih,oJ'the coutiht assent.blies, it

sltall be introducecl in Parliament without delay.

(8) A Bill wder this Article is prcsed by Parliament if supported bv a maioriht

of tlrc nzentbers of eaclt House.

(9) If Parltatnent passes the Btll, it slmll be submitted to the PresiclentJbr ilssent

in accordatzce y,ith Article 256(4) and (5).

(10) If either House qf Parlianentfails to pass the Bill, or the BiIl relates to a

nrdter speciJiecl in ilrticle 255(l), tlrc proposecl amenchtzent sltall be

subruitted to tle people in a referendr'utz.

(JJ) Arttcle 255Q) applies, vttth, atty necessar)) modiJications, to a referendutn

utder clcutse (10).

15. Where the Bill makes provision fol arnendment of a matter specified under Article

255 of the Constitutiori requiring a referendnm or where one House fails to pass the

Bill, the Bill is lequirecl to be submitted to the people in a referendum. Article 255

of the Constihrtion provides for the conduct of ir referendum where a Bill to amend

the Constitution contains amendments relating to -

(a) the supremacy of the Constihltion;
(b) the ten'itory of Kenya;

(c) the sovereignty of tho people;

(d) the national values and p.rrincipies of govemance referred to in
Articlei0(2Xa) to (d);

(e) the Bill of Riglrts;

(0 the term of office of the Preside nt;

(g) the independence of the Judiciary and the commissions and independent

offices to which Chapter Fifteen applies;

(h) the functions of Parliament;

1 ..-
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(i) ihe objects, princil:les and stlucture of devolvcti governtnent, or

fi) tlie provisions of this Chapter.

I6. tuticle 256(4) and (5) of the Constitution rvitl: respect to the submissiou of thc tsill

for assent anclthe referralof tlre Bill to thc IEBC lbr the pu{)oses o{'the conduct of
a referendum provide as tbllolvs

(4) Subjecl to clause (5), rhe President shall assent to the Bill ancl cause it to be

published vvithin thirty dav.s after lhe Bill is enactecl by Parlianzent.

('5) If a Bill to anrcnd this Constittrtiott proposes an antendntent relating to a
nmtter specified in Article 255(l) -

(a) the Presidenl shall, before assenting to tlrc Bill, recluest llte Ind.epenclent

Electoral and Botmtlaries Conmtission to conduct, within ninety da1's,

a nationul referendwtzlor approval of the Bill: and

(b) v,ithin thirty dn6 afler the chairpersoiz of the Indepenclent Electoral
ancl Boundaries Conunission has cet'tiliecl to the President that tlrc Bill
has been approved in accordnrtce vvith Article 255(2), tlrc Presidenl

shall assenl lo tlrc Bill and cause it to be published

17. Article 255(2) of the Constitution provides as follows witir respect to the approval

of a Bill to amend the Constirution in a referendum -

(2) A proposed unendntent shall be approved by a referendunz under clause (l)
,f-

(a) at least hre,tly per cent ol'the registererl voters in each of at least hal/.of
the cottnties vote in tlrc referetzdtun; and

(b) the untendmenl is srtpported b),a simple majority oJ'the cilizens voting in

tlrc referendurn.

C. Previous Proposals to Arnend the Constitution by way of Popular Initiativc

18.The proposed Constitution of Kenya (Amendrnent) Bill, 2020, is the second

proposal for the amendment of the Constitution by u,ay of.popular initiative. The

first proposal was the Punguza Mizigo (Constitution Amendment) Bill, 20l9, the

promoters of ivhich were Thirdway Aliiance Kenya and which, upon verification by

the iEBC, was subm.itted to the county assemblies for approval in line with Articles
257(4) of the ConstitLrtion. At the expiry of the tb.r'ee months period for consideration

by the county assemblies -

12''
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(a) tu,enty-six county assernblies had clelivered the draft Bill togetirer ivith a

certificatc of the resolution to cither approve or reject the draft Bill; and

(b) otit ot- the ts,enty-six county assemt:lies -
(i) tliree approved the cirati Bill, these being Machakos- lurkaua ancl LJasin

Gishu county asserublies: and

(ii) twenty-thr:ee rejected tlie dratt Bill, these beiug Kq,ale, I(ilifi, Tana lliver,
Wajir, Mandera, Marsabit, Isiolo, Mler"Lr, Tharaka-Nithi, I(itr"ri, Makueui,

Nyeri, Mrlrang'a, San:buru, Trans Nzoia, Nandi, Laikipia. Narok, I(ajiaclo,

I(ericho. Bomet, Bungonra and Busia county assemblies.

I9. It was therefore found that tiie thresirold required for the introduction of the Bill to
Parliarnent under Article 257(7) of the Constitution iiad not been rnet. This
inforlration rvas pttblished in the I(enya Gazette on 22"d November, 2019 as Gazette

Notice No. 11014 of 2019 (Amrcx 8).

20. It was during the process of receiving tlie draft Bill and resolntions fi'om thc county

assenrbiies that various adrninistrative gaps r.vere noted which r,vere not addressed

by the Constihrtion or any other legislation. In pa(icular, it was noted that-

(a) there \ ras no provision for the timeline rvitirin r,vhich county assemblies slrould

deliver the draft Bill ancl the resolution of the assembly to Parliament after the

expiry of the three-nronth per-iod for eonsideration set out under Article 257 of
the Constitution;

(b) tliere was no standard fi-arnework tbr the maru1er in which county assemblies

were to consi<ier and either approve or reject the Bill;
(c) there was no provision for the verification of the docunrents received fi'om a

county assembly and the process to be followed where a county assernbly did
not adhere to Article 257(6) of the Constitution; and

(d) the Constitution did not impose an obligation on a county assembly which rejects

a draft Bill to submit the Bill and its resolution to Parliarnent.

2i.For this reason, the Speakers of the National Assembly and the Senate published

guidelines: Guidelines.for the Delivery b), the Countl, ilssentblies to the Speakers of
the Two Houses of Parliametzt of a Draft Bill jbr the Amenclment of tlrc Constituttott

b),Popular Initiative, whichu,ere published in the KenyaGazette. on lsthNovetnber,

2019 as LegalNoticeNo. 1?5 of 2019 (Arurcx 9). These Guidelines provide for -

(a) the submission, by a Speaker of a couuty assernbly, of the draft Bill and

certihcate of either approval or reiection in the form prescribed in the Schedulc

(i0)
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ancl the rnanne.r in r.r,hich such documents shall be deliverecl to the Speakers of
Parlianent;

(b) the format oi'the cerlificate of approval or rejection;

(c) the rzerification of the ctocunients received;

(d) the relurn of docunrcnts. tr1, the Speakers of thc National r\ssernbly anrl tlie

Senate, u,here a count), asserubly fails to adhere to Arlicle 257(6) o1' the

Constitution and the issuance of such directions as the Speakers by consider

necessary to allor.r, for con:pliauce by the county assernbly;

(e) a reporting mechanisni to the respective l{ouses, by the Speaker of the National

Assembly and the Senate on the submissions received from the county

asseurblies and whether the th::eshold for introduction of the Bill in Parlianient

underArticle25T(7) of the Constitution has been rnet.

22.It was however noted that rvirereas the Cuideiines were able to cure soine of the

administrative gaps relating to the process, there may be need to provide ftrrther

clarity regarding the process, including the tinie u,ithin which coung assenrblies

should submit their docunients after approval ol rejection by the respective

assernbly.

D. Processing of the ch'aft Constitution of I(enya (Amendment) Bill, 2020

(1) Printing of the draft Constitution of I(cnya (Amendment) Bill, 2020

23.Article 257(?) and (3) o1'the Constitution provides as follows regarcliug the

fomrulation of an amendment to the Constitution of I(enya, 2010 -

(2) A popilar initialive for en anrcndrnent to this Constitution ma1, be in the form
of a generttl suggestion or aformcttted draJt Bill.

(i) If a popular initiative is tu the fornt of a general suggestion, lhe promoters oJ

that popr.lctr irdtiative shall..forntulate it into a draft Bill.

24.The Bill was printed by the Government Printer on 25tl'November,2020. The

pronoters of tlie Bili subsequently submitted the draft Biiltogether rvith the details

of the supporters oi tire draft to the iEBC on 10'h December, 2020, pursuant to

Article 257 (4) of the Constitution which provides as follows -

(a) The pronnters of a popular initirttive shall deliver tlze draft Bill and the

supporthg signalLu'es to the Indeltendent Elecloral and Bomtdaries

Contmissiorz v,hich shallverirt, fiat the initiative is supported by at least one

million regis tered voterL
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(2) \,'crilication oi Signtturcs in Suppori oi' the draft Constitution of I(en5'a

(Anrcndnrent) Bill, 2020

25.Article 251(4) of the Constitr.ition reqnires tire IEBC to veriE that the initiatit'e ts

supported by al lcast one ruillion reqistered voters. The IEBC, thror-rgh a press

;elease issued on 22nd Febmary, 2O2l (Anne-t 10), corrfirured lraving received tire

ctratl Bill and tire details o[ the slrpporlers in soti and harcl copies. The IEBC also

confinnecl that it had r-rnderlakerr a verification exercise to confimr rvhether the

initiative u,as supported by at least orre million registered voteLs and had cornpleted

the verification process on l8'h February, 2021. Its findir:gs \\rere as follorvs -

No. Description of the activity/process Record Count

1 Supporters records captured 4,352.037

2 Supporters records rvith incomplete details (invalid

names/iDs and missing iDffassport numbers)

31,829

3 Supporters records appearing more tltan once 456,079

i Supporters records with no signature 7,549

5 Suppqrters not in the Register of Voters 668,578

6 Supporters u,ho obj ected i
7 Total verified supporters records in tlie Register of Voters 3,188,001

Source: IEBC press release, 22nd February, 202 1

26. iEBC fuilher confirmed that upon verification of the records, the draft Bill had been

supporled by a total of 3,188,001 registeled voters. Hence, the draft Bill met the

tluesholcl required for its transmission to the forty-seven county assemblies by

IEBC.

(3) Consideration of the draft Constitution of Kenya (Amendment) Bill, 2020

by the County Assemblies

27. Article 257(5) of the Constitution requiles the IEBC, upon canying out the

verification process. to submit the draft Bili to each county assembly for their

consideration as follows -

(5) If the tndependent Electoral and Boutdrtries Conzmission is satisfied thot the

initiative rneets the reclttires of the Article, the Comnission shall subntit the

ctraft Bitt to each county assembly Jbr corzsiderattott within three months after

the date it was submitted by the Commission.
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28.The Clerk of the National Assembly and the Clerk oitlie Scnate rvrote to thc Ag.

Corrtitission Secretaryl Clrief Exccutivc Officer i,idc a letter Ref. DLS(S) GEN-
CORR.VOL dated I'r' FebrLrary. 2(l2O (Anne-u lI'l recltresting tbr. intbrnation
regarcling the submissicu of the draft Bill. 2020 by rhe IEBC to tlie forty-seven
county assemblies. The Ag. Con:nrission Secretary/CEO wrote back to the Clcrk of
tlre National Assembl-v ancl the Clerk of rhe Selrate vide a letter ref,

IEBC/DLPAlJLACl2}ll datcd i6'r' Febn-rary,20?0. (Annex /2) stating that tlic
Commissior: had submitted the draft Bill to each of tl:e 47 county assemtrlies on 26'i'

Jauuar1,, 2021 for their consideration. The IEBC also subriritted a copy oi' the letter
subrnitting the Bill to the county assemblies (Anncx /3) and the scheclule of proof
of delivery and date of receipt of tire Bill by the county assemblies (Arurcx I4).

29. Article 257(5) of the Cor:stitution requires eacli coluity assembly to consider the

draft Bill r,r,ithin a period of three rnonilis after the date it was submitted to each by

IIllSC. Article 257(6) of the Clonstilution fi.rrtliel recluires the county assenblies to
sutrmit a copy of tire clraft Bill to the Speakers o{'the National Assentbly and the

Senate u,ithin tire said three rlonths period as follows -

(6) I.[a cotuzh; rssentbll, approyes tlrc dra,ft Bill v,ithin three ntontlts afier the clate

il was subntitted by the Cotnmissiott, the Speulcer of the cout'tq) assentbly shall
deliver a copy of the draJt Bill jointh, to the Speakers of the tyvo Houses of
Pa.rliarnent, tvitlt a cerlificale tltat the contly assembly lws approved it.

30.Paragraphs (1) and (2) of the Guidelines provide the itrocedure for the clelivery of
the draft Bill to the Speakers of the National Assembly and the Senate as tbliows -

(l) Upon approval by a County Assentblt, o.[ a draft ]3ill to ttntend tlte
Constittttion by popuLar initiative, the Spenker of the Cotm\,Assentbb, shall
notify the Spealcet's oJ'the htto Houses of Parliament of the ttpprovrtl of the

dra_ft Bill by the Corotty Assembly by dslivgrirtg, to each Spealcer, dttriitg
oficial working hours, the followtrtg docuntents-

(a) a copy of the draft Bill; and

(b.) a certiJicate, as prescribed irt the First Schedule ceriifying tlnt the

Coutty Assetnbllt ha.s approved the dra.ft Bill.

(2) Were upon cansideration of a draJt Bill to amend the Coitstiltrtion by

populcu' inittative, a Coun4t Assembly rejects the Bill. the Spee*et' of the

County Assentbly shall notily the Speaker"s of ihe hvo Hottses o.f Parlianteni

a.
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o./'the re_jectiort b.!, tlte County Assembly o.[ tlrc dra.ft Bill bv defiverirtg, to

each Spetl;et'. clurittg ffichl u,orlcfitg lours. tlrc.fbllou,ittg rioctune.nls-

(a) a copt,oJ the draJi Bill: and

(b) a ceriiJicate, us prescribed in the Second Sclrcdule ceriifl:ittg tlrui tlte

County* Assembl.y ltas t'ejected the. drr(i Bill.

31. The courlty assernblies subrnittecl From the schedtrle of deliveries submitted by the

iEBC to the Clerk of the National Asserrbly ancl the Clerk of the Senate (Annex

l4),the first set of county assernblies leceived the clraft Bill on tlie 27tl'Jamtary,

2021,',vhile EIgeyo lvlaraku,et County Assembly received the ctr:aft Bill last, having

received it on 2nd Febnrary,2021. Consequently, tbe last date by rvhich Elgeyo

Marakwet Counry Assembly ought to make a resolution after its considemtion of
the draft Bill pursuant to the provisions of Article 257(5) of the Constitution is 3'd

Ir,[ay, 2021.

32. The certificates of approvai ancl rejection together r.vith the draft Bills as received

from the respective county assemblies by the Speakers of the National Assembly

and the Senate as at I l tl' Nlatch, 2021 , were as follorvs-

NAJ\,IB OF
COTINTY
ASSEI\{BLY

COPY OF THX,

BILL
DELN/ERED
(Tick
appropriutely)

CIIRTIFICATE
OF A?PROVAL
Click
al2propriately)

CERTTICATE
oI
REJECTION
(ticli
oppropriolely)

DA'TE
DELI\IERED

pDn{A,IlYl',)

MOMSASA

': 
"/

Not applicable

24/21202r

tl ,/ 2412t2021

KWALE

.:, :
Not applicable

26/21202t

"/ ^.{ 2612t2021

KILM'I
.\t/

Not appiicable

3t3/2021

v tgi 3t3t202t

TANA
RIVER

Not applicable

74t212021

v ,/ 25t21202r

LANIU 'lJl l.ty' Not applicable 213i202r
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NA-},ID OII

COUI.\TY
ASSENIBLY

COPY OF TEI'
RILL
DELN/ERED
(Tick
opproltriotell:)

CI'RTIFICATE
OF APPROVAI
(Tick
upltropriotcly)

CI'RflFICATE
OF
R.EJEC'IION
(tick
opproprialcly)

DATE
DELI\TBREI)

lDDA,tn{ftv)

"/ 'g 2/3/2021

TAITA
TA\/ETA

Y
Not applicable

241212021

v ,/ ?41?t2021

GARISSA
v v/

Not applicable
2412t20zt

{
"/

24/212021

WAJIR
v

Not applicable
0t/3t2021

{ 'v/ 0U3/2021

MANDERA
v .N./

Not applicable
5/31202t

d { 513/2021

MARSABIT
{ {

Not applicable
2sl2l202r

/ 2s/2t2021

ISIOLO
a// v

Not applicable
2s/z/202r

{ ./ 2sl2l202r

]\{ERU
{ {

Not applicable

24t2t2021

{ { 24/2t202r

THAIIAI(A-
NITHI

{ {
Not appiicable

24/212021

{ { 24/Zl202l

EMBU
v/ v

Not applicable
74/212021

{ { 24/2/2021

KITUI v { Not applicable 23/21202.1
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5*AI\,TE OF

COLTNTY

ASSEIV1BLY

COPY OFTUB
BI-LL
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(Tick
oppropriutaly)

CEITTIFICAI'B
OF A.PPRO\IAI
(Ticlt
nppropriolely)

CERTIF'ICAT.B
otr
RBJECTTON
(tick

uppropriotaly)

DATE
DELIYERED

,DDlMM/YY)

,'/ -t7 23/2/20?l

N{AC}IAI(OS

'r ;/

Not applicable

2412t2021

<:J/ +/ 24t2t2021

MAI(UENI Not applicable

23/2i2021

d -,t/ 231212021

NYANDARUA

.V

Not applicable

2sl2l202l

{ :\.'/ 25/2/2021

NYERT

.).

Not applicable
?4/212021

^rl r/ 24/2l2A2t

KTRINYA.GA Not applicable
24/212021

'v "{ 24/7/2021

I\{URANG'A
'i.;

Not applicable

24ru2021

{ tl 24l2lz0z1

IilAI\{BU Not applicable

24121202r

\// "/ 241212021

T{IFJGNA Not applicable

0r/312021

4a4 ,,y' 0t/3l2}2l

WEST POKOT Not applicable

18/21202r

v ./ r8/2lz1zL

SAMBT]RU .r ;/ Not applicable 25/212021
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BILL
DELNTERED
(T7ck

oppropriilteb)

CERTTF'TCATE

OF APPROVAI
(fick
appro?riatelJ,

CERTIT'ICATE
OT
REJECTION
(ticl;
appropriatcly)

DATE
DELNTERED

(DD/tuIi{nry

{
"/

25/2/2021

TRANS NZOIA
v '!-/

Not applicable
t7t2t202t

{ v t7l2t202t

UASIN GISHU t713l202l

1713l202t

ELGEYO/
VIARAICWET

Not applicable
{ 1U312021

v tU3/202.1

NANDI Not applicable
{/ 2sl2t202l

{ 2s/2/2.021

BARTNGO Not applicable
v l5/2t2021

{ Lsl2l?021

LAIKIPIA
v ,/

Not applicable
1812/2021

{ { t9l2t?021

NAICURU
{ v

Not applicable
24121202r

{ d 2412/2021

NAROI(
{ {

Not applicabie
2312/2021

{ { 23t2/2021

I(AJIADO
{ *f

Not appiicable
19t2t202t

d / 1817t202t

KERICHO
"{ ,/

Not applicabie
2st2l20zr

{ / 25t2t2021 /'.g,'

tol--'t'
(l 7)

L./,.//i
Z1z
z4ZZ



., l
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.ASSEN'IBLY

COPY OF TEE
BILL
DEI,I\/ERED
(Tick
nppropriutaly)

CERTTFICATE
OF..1,PPRO\/AL
(Ticl;
uppropriutely)

CER'TIiiICATE
or
REJECTION
(rick
upproprirulely)

DATII
DELI\TERED

,DDN\,TNT/''Y)

BOIVIBT

t;'r'

Not applicable
2st2/2021

\/ ,/ ?5/?/2021

KAI(AMEGA
-.i .,.?r'

Not applicable
2312t2021

{
"/

231212021

VII{IGA
\g

Not applicable
23/212021

v/ v 23/2t2021

BUNGOIVIA Not applicable
24/2t2021

{/ ",/ 241212021

ts{JSIA Not applicable
t81212021

1.t? rd' 18/?12021

STAYA

r'
a,?

Not applicable
8D/2A21

vl { 812/202r

KISUNIU Not applicable
r6t2l202r

1/ 161212021

IIOMA BAY

,, ?-

Not applicable

19t2t2021

{ ,.f t2t2l202t
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21312021

"/ v 3/3t2021

KISII Not applicable
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COPY OF TITE

BILL
DELIVERED
(Tick
approprintely)

CERTIDICATE
Otr APPRO\/AL
(ficlt
oppropriatell)

CERTITICAIE
otr
REJECTION
(ticli
apprapridall,)

DATE
DELN,'ERED

,DDN,TM/YI'

NYAIVIIRA
{ \/

Not applicable
?3/2/2021

'v "/ 24121202r

N.A.IROBI
,// */./

Not applicable
r81212021

\/ Tl 19/2t2021

N.4.MD OII
COUI\i-I'Y

ASSENIBLY

I(er,:

{ Received by the Speaker of the National
Assembly

d Received by the Speaker of the Senate

Abstained

33. Paragraph (3) of the Guidelines provides as follorvs with respect to the verification,
by the National Assembly and the Senate, of the documents received fiom the

counry assemblies pursuant to Article 257(6) of the Constitution as follows -

O The Spealcers of the h+,o Houses of Parliantent shall, upon receipt of the

doaurrcnts specified in paragraplz (l) or paragraph (2), verify that the

docunzents ure in tlrc prescribed form and enter the details of the

docuntents in a register to be keptfor that purpose.

(4) Where the Spealcers of the tuvo Houses of Parltament are of the opinion tlmt

lhe docuntents submitted by a County Assembly undet'paragraph (l) or
paragraph (2) do not tneet the requirernents set out under Article 257(6) of
the Conslittttion and these Guidelines, the Speakers may-

(a) direct that the docunents be retunted to the Cowty Assentbly and

infurru tlze County Assentbly of the reasons for the return; and

(b) give xtclz directiotts os are necessary to ensure compliance by ihe

County Assembly with Article 257(6) of tlrc Consltitrtton and tlzese

Guidelines.

v.ze(.-<J
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34.The documeuts received from the couttty assenrblies \verc as tbllou's *

a) fbrty-ser,,en county asseinblies subnritted their decision on tire drafi Bill in
accordance n,itlr Arlicle 257(6) of the Constitution. reacl togetl'rcr s'ith

paragraplis (1) ancl (2) of the Cuidelines:

b) tbrly-three county assemblies subnritted certificates of approval of the draft Bill

together r.vitli the draft Bill in line rvith Article 257(6) of the Cortstitution and

paragraph (1 ):

c) three county assemblies submitted certificates of rejection of the dratt Bill
togetirer r.vith the draft Bill in Iine r,vith Article25T(6) of the Constitr.rtion and

paragraph (2); and

cl) One county assembly abstained from voting on the Bill.

35. A verification of the ciocuments received from the county assemtrlies tbrrnd that -

(a) Baringo County Assembly only submitted ihe certificate of lejection i,vithout

subnritting rhe draft Biil contrary to Article 257(6) of the Constitution and

paragrapli (4) of the Guiclelines. The County Assembly subsequently srrbrnitted

the draft Bill oit the same day; and

(b) tfue draft Bill submitted by Nyamira County Assembly diflered from the one that

was submitted to it by the IEBC as it was dated 2l't October, 2020, whiie tirat

which was submitted to th.e assembly by the IEBC was dated 25m November,

2020. Nyamira Counfy r\ssembly subsequently ivithdr-ew the draft Bill earlier

submitted anci submitted the cor:rect version of the Bill on 24'l'February, 202i.

(4) Communications by the Speakers of the National Assernbly and the Senate

to the respcctive Houses of Parlianrent

36. The Guidelipes impose a requirenrent on the Speakers of the National Assembly and

the Senate to report to the House on the submissions by the counly assemblies upon

tlre expiry of the thlee months period under Arlicle 251(5) of the Constitution as

follolvs -

(5) tlpon the expiry of the period specified tmder Article 257(5) of tlrc
Constittttionfor the constcieration of a draft Bill by a Countl' Assembly, the

Speakers of the two Houses of Parlianzent shall-

(a) reporl to tlteir respecthte House of Parlicunent -
(i) the Cowtty Assernblie-c lhat have subnitted the drafl Bill and

the certificate approvirtg the Bill;

=':])
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(ii) tlrc Coun4t Assentblies tlrut ltavc subtnittecl the draJi Rill anct

llrc cerlifcate rejectittg rlrc Bill;
(iiil the Couttht Assetnltlies thut did not submit the drc{i [Jill anct

the certificate;

(iv) wlrcther or not tlrc tlreslnlcl rerluired under hlicie 257(l)
o/ the Consiiluliott has been. mel; ctncl

(r, such otltet' infonnotiort cts the Spertlcers o.f'tlrc two tlouses oJ'

Parliamett.t ntal, consider necessaty; ancl

(b) submit to tlrc hdependent Electoral anci Boundaries Comnzissiotz and
publislt, by notice in the Gazette, tlrc inforntation specified tmcler
subparagraplt (a).

(6) The Speakers of the h.vo Hotses of Parlianrcnt shall not receive aiq, droft
Bill and certi,ficate yvhere the Bill was considered bt, the Counllt Assentbly
a.fier the expitlt of tlrc period specifiecl uncler ,Article 257(6) of the
Constitr.ttion.

37.On Thursday, 25tr' February,202l, tlie Speakels of the National Asserirbly and
Seuate issued a Communication to the respective Houses on the Status of
Resolutions of County Assemblies on the Draf} Constitution of Kenya (Amendment)
8i11,2020 (Annexas 15 and 16).

38. in particular, the Speakers notified the Houses of -
(a) the subrnission of the draft Bill to an:end the Constitirtion by the Builcling

Bridgcs Initiative Steering Committee to the IEBC and the subsequent
submission of the Bill to the fbrty-seveu county assemblies for consideration;

(b) the requirement imposed on county assernblies under Afiicle257(6) of the
Constitution to consider the draft Bill rvithin a periocl of three months and deliver
to the Speakers of the National Assembly and the Senate, the resolution of the
assembly together with a copy of the draft Bill:

(c) the requirement irnposed upon the Speakers of the Flouses of Parliament under
paragraphs (5) and (6) of the Guidelines to reporl to the respective Houses of
Parliament on the submissions n:ade by the county assemblies;

(d) the approval, at the tinte, by over thirty county assemblies of the draft Bill and

the rejection by one county assembly.
(e) the fact that the threshold required for the approvai of the draft Bill by county

assemblies in order for it to be introduced in Parliament nnder Articie 257(7) of
the Constitution had been met, rvith over half of the county assemblies having
approved the Bill:

'/!'

7,
L,/t
z4

(21)



(f) tlie resolution tin'ived at thror-rqh consultations by the Speakers. to conrmenc:c the

consicleration of the Bill in Parliarnerrt u,ithout lirrthcr clelal, 4116 fulthr-.r. that thc
clral't Bill i:e [onvardecl to the Governnrent Plinter tbr pulrtication on 26tl'

Februarl,, 2021. tbr purposes ofl introclr-iction in Parlianrent:

(g) the fact that the Bill '"vould be considered in the resl;ective l-Iouses ol Parliairient

cotlctttlenti-r' in line t'itlt tfieir: res,ectivc Standing Orclers: a.d
(h) furthel infonuation regardiug tire par-lianrentary process in clue course.

39. On Tuesciay. 3'd Niarcir. 202 i. thc Speaker of tire Senate issrred a liutirer
Communicatiou ou the Staflrs ol Ilesolutions ol' County Assemblies on the Draft

Constitution of l(en1ra (fulendment) Bill, 2020 (Annex I?). In particular. the

Speaker ofthe Senate -
(a) made reference to the Cornnrunication issued to the Flouse on Thursday, 25tt'

Febnrary, 2021. on the stalus of draft Bills cleiivered by count,v assemblies to the

Speakers of the National Assembl.v and the Senate and the fact that the thresirold

required uncler Article 251(1) o1'tire Constitution lracl been met;

(b) observed that the Guidelines u,ere deficient rvith respect to fiilly actualiziitg the

parliamentary process conterrpiated tinder Article 257 of the Constitution;

(c) infonned the House tirat whereas the initial view held by the Speakers of botlt

Houses rvas that the Bill should be republished befole its introduction with minor'

changes to reflect the current year and a footnote indicating its approval by a

major:ity of the county assemblies, it was subsequently agreed by tlie hvo

Speakers and tl"re leadership of boih Ifouses of Palliament that the Bill be

intreduced simnitaneously 6rr;t follorv as nrnch as possible a sinrilar process;

(d) furthel infonned the House that the Senate Business Committee had r:esolved

that the Bill be introducecl in the Senate and read a First Time on Thut'sclay, 4th

March, 2021:

(e) clirected as fbllorvs -
(i) that, the draft Constitution of l(enya (Arnendr:rent) Bill, 2020 be

introciuced in the Senate for First Reading on Thursday. 4'l'Marclt ,2021
(ii) that, the Clerk of the Senate urgently obtains sufficient copies of tlie Bill

from the IEBC in the format that it was presented to the forty-seven (47)

Countl, Assemblies b-v the Independent Electoral and Boundaries

Comrnission, to enable introduction of. the Bill in the Senate;

(iii) that. tire Standing Committee on Justice. Legal Affairs artd Human

Rights holds joint sittings rvitir the National r\ssembly counterpaft

Cornrnittee on the Bill and underlake public paiticipation jointly

pulsuant to Standing Order 224', and

(i") that, the Clerk of the Senate publishes an adveft on Friday. 5th Marclr

inviting members of the public to submit memoranda on tlte Bill; and

t))\



(") guidelines rvould continue to issue regarding the parliamentary process

as rlecesszrr-y to ensure that it is disposed of seainlessly.

40. On Wednesday,4'r'ivlarch,202l, the Speaker of the National Assenrtrly also issuecl

a further Corrmunication on thc Drali Constitulion of I(enya (AInenduren| Bill,
1020 (Anne-r /8). In particular. thc Speaker of the National Assembly -

(a) uotified the I-Iouse tl:at ibrty-two county assemblies l:ad sr,rbmitted their

resolutions on the draft Bill and that tr.vo county assemblies had rejected the Bill;
(b) informed the House that ttrc Bill rvould be read a First Time on 4'r'March, 2021

after which it r,vould be retbn'ed to the Deparlmental Committee on Justice and

Legal Affairs and the Senate Stancling Committee on Justice, Legal Affairs ancl

Human fughts to jointly undertake public parlicipation on the Bill and ieporl

back to the Houses of Parliarnent before Tuesday, 23d lr{arch, 202 l;
(c) observed that the standing ordem clicl not make provision for tire process

legarding the moving of the SeconctReading of a Bill initiated by way of popular

initiative whose spousom were strangers to the I-Iouse as they did not sit in the

National Assembly;
(d) stated that as a result of the procedural gap the Speaker would exercise his

discretion under standing order I of the National Assernbiy Standing Orders, and

furlher directed that the Departnrental Committee on Justice and Legal Affairs
rnove the various stages of the Biil on behalf of the House but witirout asciibing

ownership of the Bill to the Committee;

(e) directed that -
(i) upon its First reacling, the Bill stood comruitted to the Departmental

Committee on Justice and Legal Affairs for consideration and

facilitation of public participation and that the Courn'rittee hold joint
sittings rvith the Senate's Standing Committce on Justice, Legal Affairs
and Hurnan Riglits;

(ii) the Clerk of the National Assembly release an invitation for pubiic
pafiicipation on the Bill, immediateiy and invite the promoters of the Bill
as key participants;

(iii) when the time comes, the Motiou for the Second Reading and the Tlr.ird

Reading of the Bill shall be moved by the Departmental Coniniftee on

Justice and Legal Affairs; and

(iv) at the appropriate time, the Horise Business Committee u'ill propose a

Motion forthe limitation of {ebate on the Bill before its Second Readiug.

uj ),
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(5) Introduction :rrrrl Consicleration of thc Ilill bv the Natiolral Assemblt' rncl

the Senate

41.;\6icle 251(7) of the Colstitutiou lecluir-es a clratt Bill. rvhich has beett passed by a

rnajority of the colutt), arsseurtriies to Lrc introduced in Parliatnent as tbllor'vs -

(7) I_/'tt tti!/i Bitlhcts been L:tpltrot,ecl b),rt mcuori\,o.f'the coLttTh: ctssenrblies, it shnll

be inlroducecl ht Parliament vvilltottt de la1;.

42. The Bill was reacl a First Tiure in the National Assenrbiy ou 4tl' lvlarch, 2071, in line

u,ith the Commrinication by tlie Speaker of the National Assembly read ott 4tl'

March, 2027. \t addition, follorving the Cornn:uuication issued by the Speaker of
the Senate, t[e Constifution of l(enya (Anendrnent) Bill, 2020 rvas also lead a First

Time on 4tl'March, 202-1.

43. Upon the First Reading of the Bill in the respective Hottses, the Bill was refetled to

the National Assembly Departnental Committee on Justice and Legai Affairs and

the Selate Stancling Conrrnittee on Justice, Legal Affairs and l{urnan Rights foi-

consideration ancl the conduct of public parlicipation.

44.I1 considering the Bili, the two Corumittees engaged experts pursuant to standing

order 203 and. 217 of the National Assembly and the Senate Standing Orders,

respectively. The Report of the consultants is attached as Annex 25.

(6) Public Participation

45. The National Assernbly Departmental Committee on Justice and Legal Affairs and

the Senate Stancling Committee on Justice, Legal Affairs ar:d Human Rights held

joint sittings for the conduci of public participation in line with the directions issued

by the Speakers of the Nationai Assembiy and the Senate in their Communication

to the respective I{ouses.

46. The Committees heicl the pr.rbiic participation fotums on Thursday, I I'l' Ii4arch,

2021, Tuesday, 16,1, N4arch. 2021 and Wednesday, l7'1' March. ?021. The

Committees flrther invited and held meetings lvith the independent Electoral and

Boundaries Commission (iEBC), I(enya National Bureau of Statistics (KNBS) and

the Kenya Lalv Reform Cou.mission on their respective mandates and vielvs

regarcling the proposals contained in the Constihrtion of l(enya (Amendment) Bill,

2020 and rvhat this porteuds in as far as impiementation is concerned'

47. The submissions received ft'om members of the public and invited stakeholders are

ciiscussed at Chapter T1iree of this Report.

--\_.--J__
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I

CIIAPTITII'[\\/O: O\,'ER\/IEW OF TI-IE BILL

A. Objcctivc of thc lJill

48.1n thc Vlentot'attdurn of Objects and Reasons of'the Bill, the plomoters of tlre Bill
indicate that the obiect of thc Bill is to anrcn<! the Constitution of I(enya in orcler to

acldress issues tltat have arisen fi'orn its ir:rplementation. flre pronroters Itrrther state
that the Bill specifically addresses the fbllorving-

a) tlie need to resolt,e issues of divisive elections:

b) prornotion of gencler equity in govemance;

c) strengthening of t.he structure of devolution and increase resource aliocation
to the counties;

cl) the broader:ing of nrecdranisms lbr all the people of I(errya to benefit fronr
econonric grorvih;

e) hariuouizatiorr cettain roles and functions of the bicameral Parliarnent;

0 fortificatiorr of national ethos by specifying the responsibilities of citizens;
ancl

g) tire strertgtl:ening of accor-rntability on public resources and tire fight against
con-uption.

49.As stated under Chapter l, the Bill originated from the Report of the Steering
Contruittee on the Implerr:entation of the Building Bridges to a United Kenya
Taskforce Report (BBI Steering Committee Report). Through the Builciing Brid_ses

initiative, citizens throughout the country sharecltheir concerns and vier.vs on various
issues including citizen responsibiiities and rights, national ethos. coruption,
productivity, sltared prosperity. devolution, divisive elections, ethnic antagonism,
inclusivity. security, among others. The principai object of the Bill is to address
these issues

50. The Bili is supported by draft Bills ttrat wcre prepared by the Steering Committee
ou the Implementation of the Building Bridges to a United l(enya Taskforce Reporl.
These Bills were annexed to the Report as Amex E. The Committee however notes
that vvhereas the BBI Steering Comrnittee Report indicated that the Steering
Commitlee had drafted fourteen Bills. Annex E of the reporl only contains eleven
Bills. The following draft Bills were indicated to have been drafled but x,ere not
contained in Annex E--

a) County Wards Development Fund Bill,2020;
b) Contribution to C-:harity Bill. 20201 and

c) Persons with Disabilities (Arnendhrent) Bili

it,
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B- Ilrovisions of the Bill

5 L. Clag se 2 of the Bill proposes to inserl zr ne\\, Articlc 1 tlr\ on r-egional integration ancl

cobesiol i3 the Censtitrrtion so as to recognise tlie integratiotr aucl cohcsiotr of thc:

eastern Ati-ica region ancl Af ican unity 25 integral torr,ar(ls acliieving sirstainablc

development. stabilit-v ancl prosperity for all. The provisiou obligates the State to

take policl, anci legislatirre measures for the attainment of thesc ideals.

52. The aipr of clause 2 of the Bill is to enhance Keitya's standing and leadersltip i[ the

regionatrc]toerrlratrceKenlr4.5prosperity,standingandsecurity.Theprovisiorr
originated tl.on the objective of the Steering Committee to put in place rneasut'es to

elhance regional ancl continental tracle and irtvestment- The BBI Steering

Conrmittee Report provided that constihrtional policy ought to seek to further the

ftrndamental aims of inclependence and sovereignty, upholcling tlre digriity of the

African identity, uniti69 Africa, promoting national security and sliaping the global

economy to ftirtlicr the hopes and dreams of all I(enyans

_53. Clause 3 of the Bili proposes to inseft a new Article 1 lr\ on econouy and shared

prosperity iitto tire Constihrtion so as to anchor tlie aspiration of a ttelv econornic

moclel that provides equitable opporturiities for all the people of I(enya to benefit

frorr ecolomic growth iri a comprehensive, fair and sustainable manner. The ciause

mandates the state to Promote-
a) productivity tirrough plotection of intellectual propefty riglrts;

b) investment. enterpdse and industrialization fbr sustainable

develoPrnent;

c) sustainabie sources of livelihood including agricuiture. pastoralism and the blue

economy;

d) an econonric system that sr-rpports smali and micro enterprises;

e) an infrastmchlre tilat suppofts the digitai economy; and

f) application of science and technology in the production systent.

54. The aim of clause 3 of the Bill is to balance production and sharing itt order to

hamess trade, investment ancl people-to-people Iinlis. The clause originated from the

doctrines and principies intended to guide public policy formulation to implernent

the BBI reforms as ideptihed by the BBI Steering Committee Report. The report

noted that to have a productive econolny and shared prosperitv. every facet ofpolicy

must further the creation and sustaining of an eco-social market economy. In this

economy, every citizen rvould have the rights, opportunities, and responsibilities to

work, innovate, create ancl preser*.'e '',veaith. Policy makers would be expected to

design and deploy policies that incentivize value addition, involve stakeholder

economlc

l\
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a

consultation and consideratiou, lcacl to the cfeation of clecent -iobs. pr.otect labour
riglrts. ancl conserve natrll'e

55. The BBI Steering Cotunrittee Report. identifrecl the following poiicy objective apcl
gLriding principles u,ith resard to productivity ancl sharecl i:rosper.it-y-

Objectit,e: lo incetttit,ize pri.t;ate etuer.pt-ise throughottl lhe counttt,, tvhile
progresstt;ely elintittttting tlte clisct'intinative dichoionzies offonnal rrncl informal
ecollot77l,.

Guicling prirrciples, et,eryt part o/'the cotutt,y. and et,eiy Kerqtt1,1, slrctrkl be
enabled to participrtteJitlly in the ecottonty.

56. Clause 4 of the Bill proposes to insert a nelv futicle I 8A on the responsibilities of
a citizert into tlte Constitutiott to enshrine in it the principles of national ethos anc.l

set out moral prirciples to be adhercd to by every citizen, and where applicable.. by
non-citizens. These responsibiIities ar-e-
a) cultivation of national unity and respect for l(enya's etlmic, intellectual,

economic and cultu-al diversiby;

b) promotion and protection of the u,ell-being of the family, inclucling respect for
parents and elders;

c) practising ethical conduct and combating corruption;
d) fulfilling parental responsibilities;
e) developrnent of abilities and skills for the advancernent of sel{ cornmunity and

country;

D honest declaration of incoure to lawfur agencies and payment of taxes;
g) respect forprivate propefty and plotection of public property frorn,uvaste aucl

misuse; and

h) plomotion of the irnity and dignity of Africa ancl her people.

57. Clause 4 of the Bill aims to strengthen the national ethos by outlining the
responsibilities of citizens and to soure extent, non-citizens residing in Kenya. The
amendment was inforanecl by the understanding that the current Constifution has
rightly imposed various socio-economic duties on the state but does not envision
any responsibilities on the part of the citizen. Tliis amendment seeks to give life to
the rvords of the national anthem that rvhen the individr:al thrives, the country
thrives.

58. This clause emanated irorn the obsen,ation by the Steering Committee that citize,
obligations need to be linked to the deirelopment ol the ciesired economy. The BBI
Steering Committee Report noted that Kenyans must be prepared, as a fundarnental
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citizel cluty, t6 repofi their incoures to la,,vtr-rl institutions and pay tlte taxes and

clLrties as deflnecl ip lau, tp epable the State to have tlie ureatts to deliver thc social

pr.otectiop and Articlc 43 rights that I(enyans ale rtitxiotts to realise. Tlte t'epotr also

noted rhat all citizens Itavca persoual resllonsibilitl'Ior,irrst tl'eatrrretll ol othersand

the cnvironntent, to be cir.ically a\val'e ancl to adltere to tire nrlc of lau'.

59.Clause 5 ol rhe Bill proiloses to amend Article 31 of the Constitutiort otr piivacy to

inclucle iu tlie Cr:nstitution the riglrt ol people not Io l-ravc their llersonal data

infi-ingeci. The 1>rovision anrencls Chapter FoLrr of the Constittttion on the Bill of

Riglits to provide a constitutional underpinning for privttcy of personal data of

citizens as an emerging area in humarr riglits. The amendment protects personal data

of citizens in vierv of tlie advancernent anci adoption of tligital technology by a large

percentage of the population ancl boosts the taming of'surveillance capitalisll.

60. Clause 6 of the Billploposes to amend Article 80 of the Constitution u'irich makes

provisiogs on legislation on leadership to ntanclate Parliament to enact legislation

that lvill facilitate expeditious investigation. prosecution aud trial of cases relating

to con'uption arrd integritY.

61. Clause 7 olthe Bitl proposes to amencl Article 82 oi thc Constitutiorl on legislation

on elections, in ordel to mandate Parliament to enact legislation in'iposing sanctions

op a political paitythat fails to ensure that not more than two-thirds of the party's

cancliclates are of the same gencler- This rvili compel political parties to facilitate the

achralizatiol of the hvo-thirds gender ntlc in tire electoral process frorn thc

rromination stage.

62. Clause 8 oi, the Bill proposes to amencl Aflicle 87 of the Constitution which makes

provisioirs on electoral disputes to rnandate Par-lianrent to enact legislation to

establish rnechanisms for the timely settling of disputes arising ftorr-r party

nominations. 'fhe amendment also broadens the modes of service oi a petition

relating to an election or a pariy nomination to inclucle electronic media io take

cognizance of advancemettts in tecluloiogy.

63. Clause 9 of the tsiil proposes to amenci Article 88 of tlie Constitution which tnakes

proyisions on the Independent Electoral and Boundaries Comrnission to provide that

persons rvho have in the preceding fir'e years held ofhce or stOod tbr electiorl as

Presicient, Deputy President, cOunty governol', deputy cOttnty govelrlol, member of

Parliament or member of a county assembly wilt not Lre eiigible for appointrnent as

members of the Indepenclent Electoral and Boundaries Ct-rntmission. The

amendment inchides somc offices which are cutrently not part of this iist, that is the
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Presiclent, the Deputy Presidcnt, the county goverr)or ancl thc clepLrty counLy
gover nor

64. Clarrsc 9 of the Bi.li lirlthcr anicncls r\rticle 88 to rnanclatc the Liclepcnclent Electorai
ancl Bouttclaries Corttntission [o ensurc that not nrore than trvo-tliircls ol, thc
candidates of a political part.v at'e of the same gencler. fire anrendment also 1enlovcs
the jurisdiction of handline electoral disputes arising fi'onr rroininatiou of candiclates
by political llarties ti-oni the Indepenrleut Electoral anclBounclaries Comrnissiou arcl
i'ests it in tlie Political Paitics Disputes Tribunal so as to achieve speecly adjuclicatiol
of such disputes and streaurline ttre mancrate of the commission.

65. Clausc 10 of the Bill proposes to arnend Article 89 of the Constitution r,vhich inakes
provisions on deiinritation of electoral r-rnits to increase tlre number of constituencics
from thc current tu,o ittrtdred ancl nitrety to tlu'ee hundred anci sixty rvith the
objective of fhcititatirtg the attainment of equitabie lepresentation in the National
Asse,ibly anclactualizing the as1:iratior: of the equality of the vote principle.

66. Clausc 11 of the Bill proposes to amencl Article 90 of tlie Constitution on allocation
of party iist seats to align its provisions rvith the ploposecl amenclnrelts to.u\rticles
97 and 98 o.[the Constitution (clauses l3 ancl l4 of the Bill). The amencl:rent aiso
stipulates that that nomination seats in the National Asscmbly and in County
Assernblies be allocited on the basis of the total votes received by respective
political parties as opposed to the current provision where strch allocation is baseci
on the uumber of seats rvon by a politicaiparty. This aims to promote theprinciple
of equalitl' of the vote and entrench ideals of a transparent electoral process.

67. Clauses 7-11 of the Bill amcncis Chapter Seven of the Constitution on represerltation
of the people to enhance eqLrity, transparency ancl lairness of the electoral systenr
and to give cffcct to the principles sel out in Arlicles gi(d) and g9(7xb) of the
Constitution. Tlie aim is to foster electoral cornpetition hinged on ideologies and
values ancl to ensure that every vote cast by a citizen counts. The amendment also
aims to resolve issues of divisive elections arising fi'om eiectoral processes and
supporls the attainment of the trvo-thirds gender principle .

68. The above constitutional arnendrnents u,ere initiatecl after the Steering Committee
noted that women have not achieveci the promises containecl in tire Constihrtion of
Kenya, 2010 and that the tu,o-thilds gencler rule has not been fully implenented in
electoral outcoines. or in leadersirip and decision-making arenas. The BBI Steering
Comrnittce repoli noted that a number of submissions regarding the lack of
inclusivity for q'omen rvere received dunng the vaiiciation process. 'l'he repori w-ent
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c)n to statc tliat tlie Steering Coltmittee !\ias sh'uck b-i, 15" deep ancl lf ide5preacl

{eelipg ol'e,rclusion an<J ilalgirialisation 311r-)r1g tltc u'tttrteit of I(enya, rvho felt that

inailtstrenp'r socio-cultst'al ancl l-rolitical an'zingcrreltts prer;ent thcnr flonr fuliy

accessirtg tlicil rights uncler thc Constilution. A speciiic cortcern of stakeholclers tvas

the entrcnc[ecl political marginalisalion anci ltatlicuiall.,, the lack of implementation

of thc tt,o-thilds gettder tlle.

69. Clausc 12 of ttre Bitl proposcs io amencl Article g6 of the Constitrrtion r.vhich ntakes

provisiorrs on the role of tlrc Scnate to extertd the ovelsight role of the Senate to all

ntattels relating to county reverlues ancl exper-iditttres. The eristing prOvision only

empowers the Senate to oversight national revenuc allocatecl to ct-runty goverumettts

ancl cloes not extenci such rnandate to counties' olvll source revenrle. 66n'6qrin,qs and

expenditures. Tlie amendment is tlterefore aimed at enhancing accountabi)ity of

counties in rnatters of pr-rblic Ijnance and ensurittg service delivery to the people-

70. Clause 13 of the Bill proposes to an:end Article 9'7 of the Constitution on the

rnember.ship of the National Assembly to increase the number of the membet's of tlre

National Assembly electecl fu-om constituencies from the crttrent trvt'r huudred and

sinety to three huncired and sirty. Tliis is a coilsequence of the proposecl increase in

the number of constituencies by seventy. The amendment furlher pl'oposes to

inclucle the Leader of tire Offlcial Oppositioii. Cabinet l\{inisters vvho are itot

merlbers of the Natiopal Assembly and tlie Attorney General in the membership of

the National Asserrbly, u,ith the iatter tu,o being ex olficio members' The

arnenclment also provides fol the norlination oi four persons \,vith disabilities and

trvo youth to the National Assembiy. The amendment furthel' creates in the National

Assernbly special top-r-rp seats necessary to ensltre that tire trvo-thir-ds gencier

principle is actualizecl. However'- in filling the special top Llp seats, it is provided that

a first priority in the noilination shall be given to candidates rvho contested tbr the

constituelcy seats and rvere not elected, The affrrrrrative action ior top-up ltas been

capped at fifteen Years.

Tl.Clause 14 of tlte. Bill proposes to amend Article 98 of the Constitution on the

membership of the Senate to provide that the Senate shail comprise ninety-four'

mernbers tvith each cor:nfy represented by a wonran and a man elected by voters in

the counties. This is aimed at achieving gender parity in the Senate'

72. Clause 15 of the BiiL ploposes to amend Articie 99 of the Constirution which inakes

provisions on qualifications and disqualifications lbr election as member of

parliament to remove the provisions preventing members of county assemblies tionl

qualifying to be elecied as nrembers of Parliament'
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73. Clausc 16 of the Bill 1:roposes to insert a rle\\, Articlc l07A on the Leader of OIficial
Opposition in the Constirution. The piovisi<.rn propc)ses that the Leacler of Official
Opposition be the persort r.r,ho received tlie secoitcl greatest nurpbel of votes irr rr

presidential election aud rvltose political party or coalition ol'parties has at least
trventy-tive pel ccnt of the menrbcrs o{'the National Assernlrl;r. The pr.ovision fin.rlrcr.
stipulates that tlte Leacler oiOtficial Opposition and the Prirue Ministel shall not be
rureurbcrs ol'the sau:e political par-ty or coalition of parties.

74. Clause 17 of the Bill proposes to repeai Article 108 of the Constitution on Party
Leadsrs and replace it r,vith a new Article 108 on the Order of prececlence in thc
National Assembly to proi,ide for the nen, ordeL of precedence in the National
Assembly to inch-rde the Prime Minister and thc Leader of Official Opposition.

75. Clarrsc 18 of the BiJi proposes to inscrt a new Afiiclc l08A ou Party Leaders in tite
Senate into the Constitution to constitutionalize the pafiy leadership struclure and
ordcr of precedence in tiie Senate.

76.Clause 19 of tlre Bill proposes to arnend Arficle 1i3 of the Constitution which
makes provisions on rnediation conrmittees to expand the periocl rvithin which a Bill
shall be teferred to tlie President for assent fi'om the cunent seven clays to fourteen
days. The airn of this is to ailow for adequate tirne fcrr consultations and refining of
bills by the instihrtions involved in the legislative plocess before tlie President
assents to tl:e same. The Bill also clarifies the process of leference of bills to the
President to stipulate that sucli reference be made by the l-Iouse of Parliarnent that
originated the bill.

77.Clause 20 of tlic Bill proposes to arnend futicte Il-5 of the Constihrtion on
presidential assent and referral to remove reference io voting by clelegation in thc
Senate. This is a conseqllential amenrirnent flowing from tlie propo.secl repeal of
Article 123 (ciause 21).

78. Clause 21 oltlie Bill proposes to repeal Ariicle 123 of the Constihrtion wtrich makes
provisions on decisions of the Senate in order to do away with the principle of voting
by delegation in the Senate. Tliis consequently resuits in meinbers of the Senate
having an equal vote. The airrr of tire arnendment is to eqr.ralize representation of
Senators noting the proposed anrendment to Article 98 that provides that the Senate
is to coniprise nineiy-four Senators, al1 eiected fiom tlie tbrty-seven counties (each

county electing one man and one lvoman).
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79. Cliruses 12-21 of ihe Bill anrenrl Chapter Eight of tlie Constitution olt tlte Lcgislatrtre

to renrodel the parliarnentaly systeur by inchiding the Natiortal Executive in the

Natioual Assembty ancl to enhanc.- rhe oversiglrt pos,ers of Parliaurerlt. The

amcnchneuts propose tliat thc l:-xecrr{.ir,e be represeutecl in the National i\ssenibly [r1'

the Primc jt4inister'. Deittril, Prir:re l\,iinisters- Cabirrei Vlinisters. DepLrt,v Mirlisters

ancl the r\ttomey-General. l-lrc anreudments ftrrther establislt the olfice of the L.eaclcr

of the Official Opposition to an'est thc issue of rvinner takes all electiorts. Thc

amenclnients firrther propose to expand the compositiori of Parllametrt to give eflect

to the trvo-thircls *gender principle aud equality of the vote plinciple.

80- Clarrses l?-2L of the tsiil ri,ere initiated clue to the issue of divisive elections. The

BBI Steering Comrnittee ltepolt noted that in the Taskfor-ce Reprotl, it rvas noted that

in onr msh to adopt, and evcn mimic, foleign models, particularly from the r,vest, we

have tbrged apolitics that is a contest of us vetsns thetu. And wehave chosen our

'ns' aud 'them' on an ethnic basis. especially in courpeting fbr the Presidency. u'hich

is tlie higliest office in l(enyan politics. The report noted that lack of inclusivity is

tire leading contributor to ciivisive and conflict-causirtg elections. The report further'

noted Kenyans associate the r,r,iluer'-take-all systeur rvith divisive electioils and rvant

an end to it.

8 i . The Steering Comnrittee obsen ed that stakeholders engaging with it atfinned these

furdings aqd reiterated that Kenya is yet to attain consisteut and satisfactory levels

of electoral tranquillify. The Steering Conmrittee noted that rvith a fetv exceptions,

many elections in the recent past have been bitterly contestecl. divisive. r'iolent and

generally destmctive.

82. The Steering Corrulittee fqrther observed that subrlissions received by tire Steering

Commiltee colfirmed the rviclely held vierv that divisive elections emerge because

of the cuttluoat competition for tlie Presidency and other elective politica.l seats.

Ratirer thal retain the cunent presidential system, a majotify of l(enyans supported

the adoption of a hybrid between tlre presidential and parliamentary systetns. They

supported the BBi Report's recornrneirdation for a Irationai Executive comprising a

President, Deputy President ancl Prime N'linister. They also supported the addition

of tr.vo Deputy Prime lr4inisters.

83.Clause 22 of the Bill proposes to amend Article 130 of the Constitution oti the

National Executive to ipclude the Prime Minister and the Deputy Prime Ministers

in the composition of the national executive.
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84.Clausc 23 rsf the Bill proposes tcr anreu(l Article l3l of the Constitution rvhich
makes provisions on the authoritv of tlrc l'residcnt to irrclucle thc Prinic i\4inister and

Deputy Pritne lv{inistels irr the list of pcrsons rvho assist thc Presiclent in the cxercise
of executive authority. The anrenclnrenl. also proposes to rename the office of
Cabinet Secretary as Cabinet Minister ti-'i reflect a profi le change o1'this othce noting
tirzil sonrc holders nray be appointecl fi-onr arnong the n:embers of the National
Assernblv.

85. Clnuse 24 of the Bill proposes to amend .r\rticle 132 of the Constitr.rtion on functions
of the President to nrandate the Presideni to report on the pro-qress made tor.valds

acliieving the economic and social rights guaranteed under Arlicle 43 by subnriitin,e
a repoft for debate to the National Asseinbly.

86.Clause 25 of thc Bill proposes to amencl Afiicie 134 of tbe Constitution on the

exercise of presidential powers during temporary incumbency as a consequential
anrendment of renarning the office of Cabinet Secreta4r as Cabinet Minister.

87.Clause 26 of the Bill proposes to amend Article 138 of the Constitution rvhiclr
provides for the procedure at a presidential election to remove the condition that

requires a presidcntial election to be cancelled and a ltew election held where a

person nominated as a deputy president clies on or before a scheduled election. Tire
aim of this is to ensure that a presiclential election is held dcspite the death of a

running mate to avoid uncertainty and rninimize tensiou in a presidential eiection.

88. Clause ?7 of thc Bill propose.s to anrend Alticle 140 of the Constitution r.virich

makes provisions on questions as to valiclity of a presidential election to increase the

period during wliich the Supreme Court is requiled to hear ard deternrine a petition
challenging the validity of a presidential election liorn fourteen days to thirty days.

This is aimed at providing a rnore realistic period of finalizing presidential election
petitions and is informed b1, past experience on the process.

89.Clause 28 of the Bill proposes to insert nerv Articles 151A, 151B, 151C, andl5iD
on the Office of the Prime Miirister and Deputy Prirne Ministers to provide ior tlte
mode of appointment of the Priire Minister and the two Deputy Prirne Nlinisters.
The key function of the Prin,e ivlinister shail be to coordinate and superv'ise
government functions. The Prime Minister is to be nominated by the President fronr
ainong tlie elected ivlembers of the National Assembiy from a political party having
a majority of members in the National Assembl-v througir a stipulaied procedure.

The proposal provides that a norninee tbr Prime ir,linister shall not assuote office
until their nomination is confimed by a resolution of the National Assembly
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suppofied by ii simple rlajority of members. I[ the secorrcl notniuee tbr a Prtnre

Minjster proposc(l by the Piesident is not coufiuneci, tire President u'ill be recluilecl

to appoint thc Prin:e ir4irrister r,,,ithout leleLerice to the National Assembly. The

Prirne N4inister uay be dismissed by the Presirieut ol througlt zi vote of ntl confidettce

in the National Assembl_y. The arncrrdurcut futlher-prcx,icles {ol the Deputy PL'ime

N4inisters to be appointed f'rorl among tlrc Cabilret Mtnisters.

90.Clause 29 ol the Bill proposes to anrend Articlc 152 ol the Constitution rvhiclr

makes provisions on the Cabinct to prorride for a mixed cabinet rvith soure tttetnbers

of the Cabinet being appointecl fl'om amongsi the members of National Assenrbly.

The amendment furtlier provides fbr the membership of the Prime lvlinisteL and

Depr-rty Prime Ministers in the Cabinet. Tire amendment also provides the tentrre of
office of the Cabinet. stipulating that the Cabinet remains in office trntil the

President-el ect assumes office.

9I. Clause 30 of tire Billproposes to amend r\rticle 153 of the Constirution on decisions,

responsibility and accountability of the Cabinet as a consequential ainendn:ent to

the renaming ol the office of ttre Cabinet Secretary as Cabinet Minister. The

airendment fufiher provicles that the term of ofhce of the Cabinet lapses wheu the

President-elect assumes offices.

92. Clause 31 of the Bill proposes to inseit a new Article l53A on Deputy Ministels

into the Constitution to establish the offrce of Deputy Ministers whose functions

shall be to deputise Cabinet Ministers in tlie execution of the functions of the Cabinet

Ministers. The Deputy Ministers rnay be appointed fi'om the membership of the

National Assernbiy and are accountable to the President and tire National Assembiy.

93,Clause 32 of the Bill proposcs to amend Article t54 of the Constitution on the

Secretary to the Cabinet to remove the requirernent fot' the vetting of the Secretal-v

to the Cabinet by the National Assembly.

94.Clause 33 of the Bill proposos to amend Arlicle 155 of the Constitution ti'llich

makes provisions on Principal Secrctaries to remove the requirement for tire vetting

of ttre Principal Secretaries by the National Assembly. This is aimecl at ensuring that

the public service remains impartial and ready to serue the people under

governments of any political fonnation and to ensure that their accountability is

administrative and technical.

95.Clause 34 of the Bill proposes to amend Article 156 of the ConstitLrtion rvhich

makes provisions on the Attorney General to specifv that as a member of the
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Cabinet, the Attorney Genelal rna1.' l-re assigned Lry the President to perlbn:r the

iirnctions of a Cabinct Secretary.

96.Clausc 35 ol the Bill proposcs to amencl Article 157 of the Constitirtion on the

Director ol PuLrlic Prosecutions tcr enirance the clualiticatiou tbr appointment as tl'le

Dit'ector- of Public Prosecution to be thc saine as that of a judge oi the Court ot'

Allpeal as lbllorvs-
a) at least ten years experieuce as a sulterior court jud_9e; or
b) at least ten yeals experience as a distinguished acadernic or legal plactitioner

or such experience in other relevant legal field; or
c) held the qualifications mentioned in paragraphs (a) and (b) for a period

amounting, in the aggregate, to ten years.

97.Clause 36 of the Bill proposes to repeal Article I58 of the Constihrtiou oir lhe

removal and resignation of tbe Director of Public Prosecutions to align the removal
and resignation of the Director o1' Public Prosecutions n,ith that providecl for
constitutional comnrissions and independent offices under Arlicle 51 of tlre

Constitution..

98.Clause 37 of the Bill proposes to amend Alticle 164 of the Constitution rvhich

makes provisions on the Courl of Appeal to provide for the finality of the

detemrination by the Courl of Appeal on the validity of any appeal lelating to an

electiort, other than a plesidential election. The amendment further seeks to limit the

tenure of the president of the Court of Appeal to a single term of five years.

99. Cl:ruse 38 of the Bill proposes to arnend Arlicle I 65 of the Coustitution on the High
Court to limit the tenure of the president of the High Court to a single tenn of five
years.

100. Clause 39 of the Bill proposes to amend Alticle 166 of the Constirution which
makes provisions on the appointment of Chief Justice, Deputy Chief Justice and

other Jtrdges to enhance the qualifications of the judges of tlie Supreme Courl and

the Coufi of Appeal reiating to their expedence. The amendment provides the
qualification of a judge of the Supreme Court to be fw,ent-v years, a judge of the

Court of Appeal to be fifteen years and that of a judge of the l{igh Court to be ten

yeaN.

i01. Clause 40 of the Bill proposes to amend Article 161 of the Constitution whiclr
makes provisions on the tenure of office of the Chief Justice and other judges to
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pr-o\ride for the tenure of oflice of the Depr-rt.v Ctrief Justice attd harmonise it rYith

the tenur e of otfice of the Chief Jtrstice

102. CI:rusc 4I of the Bill ploposes to amcnrl Article 168 of the Constittttion u'hich

pr.akes pr-oyisiols op the rernoval h'our office of .iudgcs to allorv the .lrrdiciary

Ornbudsmarr to initiate a urotion to rerlove a .iuclge frorn oftice: on accouut ot'

comlllaints received frorn the members of the public. This enables the Jucliciary

Ombudsman to prosecute cornplaints r-eceived against a judge in the Judicial

Setvice Comurission.

103. Ctause 42 of the Bill proposes to amencl Article 171 of the Constitution rvhich

makes provisions on the establishment of the Judicial Service Con:rnissiou to

include the Jgdiciary Ombuclsman as a non-voting menrber of the iudicial Service

Commission. Tlre amendment further provides that elected advocates in the

Colrnrission shall not practise in the courts and tribunals in order to rniDimizc

potential instances of conflict of interest.

I04. Clause 43 of the Bill proposes to arnend Articte 172 of tlie Constitution on the

functions of the Judicial Service Cornmission to provide a mechatlism to enable

the Juclicial Service Cornmission to discipline judicial officers, inciuding jrrdges.

105, Clause 44 of the Bill ploposes to insert a new Article l72A of the Constitution

which makes provisions on the office of the Judiciary Ombudsman into the

Constitution to establistr the Office of the Judiciary Ombudsman whicir shall be

responsible for handling complaints on the judicial process ftom members of the

public.

106. The amendments to clauses i7-44 of the Bill originated ii'om the observations of

the steering cornmittee on the jucliciary. The Steering committee obsen'ed that

citizens generally look upon the judiciary to prrotect them by upholcling their rights'

The Steering Co-lrmittee observed that citizens emphasized the ueed to protect the

indepenclence of the judiciary while holding it accountable to the people o1'Kenya,

r.vhich will bu1lci the people's confidence in the systern and enable it to effectii'ely

carry out its functions. The Steering Committee noted that stakeholders agreed

with the BBi Report's proposal to create the position of a judiciary ombudsmau

and specialised couits to address the increasing volunre of cases and speciai

crimes, such as cormption and terrorism- The Steering Committee further noted

that stakeholders also agreed rvith the proposal to expand the manclate of tfie

Judicial Service Commission to discipline judges'
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107. CIause 45 olthe Bill proposes to amend Arlicle 171 of the Constihrtion on thc
tnembership of county asscmblies by chan-eing tire noruination of carrdidates fi'onr
being based on seats u'on by a political party to beiug based on tlte votes received
by a political partf in art clection.'l'he ploposal seeks to align the ten:r of county
assenrblies to the electiort cycle and provides thal the provisiotr on tl:c speciai seats
shall lapse after ten years since afllmrative action n easures or.rght to have tinre
limitations.

108. Clausc 46 of the Bill proposes to amend Article t79 tliat provides fbr County,
Executive Cotrunittees by deleting the existing sub-Arlicle (7) whicli requires that
wlten a vacallcy arises in the office of county governor, the mernbers of lhe county
executive committee in of'fice autorratically cease to hold office. In its place, the
Bill provides that a county govenlor has porvers to disnriss or re-assign their
county executive committee menrbers. Further, the amendment enables the county
govertlor to appoint urernbers of a county assembly into the county executive
comu:ittee. Lastly, it provides that the coung govenlors shall be accouptable to
their respective assemblies in tlie pertbrmance of their functions.

109. Clause 47 of the Bill proposes [o amend Afticle 180 that provicles for rlie election
of a county govetnor and deputy county governor. The aurenclment seeks to
enhance gender parity in tire governance of counties by providing that the
candidate fbr tlie position of the county governor, in norninating a deputy
g:ovemor, shali consider a person of the opposite gerrder.

I 10. This amendment fulti:er seeks to promote the provisions of Articl e 27 (3) and (8)
of the Constitution

I I l. Clausc 48 of the Bill proposes to amend fu'ticle 188 on boundaries of counties to
renlove the voting by delegation in the Senate as a consequential amendment
florving fi'orn the proposed repeal of Arricle 123 at r:lause 21.

112. Clause 49 of the Bill proposes to amend Articie 202 on equitable sharing of
national and otlrer financial laws to provide that where any revenue sharing in the
Corutitution is to be based on audited accounts and the National Assembly has not

. approved such accounts, the most recent audited accounts of revenue submitted by
the Auditor Generai shall be used as the basis of revenue sharing. This amendment
seeks to reduce clelays in revenue sharing as result of detay in approval of audited
accounts.

i ,';
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I13. Clause 50 of the Bill proposes to amend Article 203 on equitable share and other

financiat laws to expand the criteria for determining equitable shale to include-
(i) the need to eradicate conupt practices and wastage of public resources;

(ii) the need to ensnre the attainment of the economic and social' rigirts

guaranteed under Aiticle 43; and

(iii) the need to ensure the average amount of money allocated per person to a

county with highest allocation does not exceed three tir:res the average

amount per person allocated to a county lvith the lowest allocation.

114. The amendrnent further increases the percentage of funds allocated to county

governments from fifteen to thirty-five per cent in order to strengthen devolution

a1d ensure that county go'r,ernments harre adequate funds to cany out their

operations.

ll-5. Clause 51 of the Bill proposes to arr:end Article 204 that provides for the

Equalizatiou Fund to increase the life span of the Fnnd fi'on-t ttventy year-s to tlrirty

years froru the effective date.

1 16. Clause 52 of the Bill ploposes to inseft a new Article 206,{ to anchor the

Constituencies Developnrent Fund in the Constitution. Tire Constituencies

Developurent Fund shall be used to facilitate tiie perfotmance of national

govenlment functioirs rvithin the constituencies. An Act of Parlianrer:t is to be

enacted to provide for the managentent of the Fund including public palticipation

by residents tr the constihreucy.

117. The prornoters of the Bill in their report and subtnissions to tire Comrnittees

observed that I(enyans wanted furflrer decentralization of tl:enational governtuent

to the grassroots and provision of resources at tlie constituency levei to support the

rights provided fol uuder Article 43 of the Constitution. They further observed that

citizens u,auted the Fund to be secured througlr establishment of the sanre irt the

Corrstitution, hence ti:e ptoposed antenclnrent.

I 1 8. Clause 53 of the Bill pr oposes to atnend Article 207 on Ret,euue Futtds tbr: county

goverrunents to provide for air Act of Parliaurent to establisli a counh' assetnbll'

fund as one of thc funcls in a cotlnt\/.

I I 9. The ctrn'e1t i'iualcial arrangement girres coutrty, goverrlol's trlore control ovct' lttncls

disblrse{ to coturties and by exteirsion cotrtt'ol ot,cr couttty assetlbll' budgets.

Lack oi' fiualcial autonomy has atl-ectecl thc rvork of couttty asscmblies alrd the

arttenduret:t secks to acldress tlie isstle.
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I20. Clause 54 of the Billproposes to inserl a rew Article 207,{ in the Constifution to
establish the Ward Developrnent Fund. The \\iard Development Fund shall
comprise of at least five per cent of all the county government's reverlue in each

financial year and ensures equitable distributiorr and developmeDt in the wards of
money allocated or collected by tlie couuty govemment. Al Act of Parliament is

to be enacted to provide for the managenlent of the Fund, criteria for disbursement

of the funds to each g,ard and identification of development projects.

121. The promoters of the Bill in their report and subn'rissions to the Committees

obsen ed that Kenyans wanted counties to remain as they were but rvith services

fuither decentralised to the rvard Ievel and provisiou of resoulces n:adc at ward

level to supporl Article 43 rights.

122. Clause 55 of the Bill proposes to amend Article 215 on tlie Cor:llission on

Revenue Allocation to reduce tlre uun:bcr of members norlinatecl by political
parties represented in the Seuate fi'om five to two so as to balance the

representation from the t,'vo Flouses. The amendinent also provides for tq,o

mentbem to represent county govel'nors aud one person nominated by rLrerlbers of
a statutory body responsible for professional regulation of accountants.

123. Clause 56 of the Bill proposes to arr:end Alticle 218 on the Amrnal Division of
Revenue Bill and the County Allocation of Revenue Bitt to mandate the Contloller
of Budget to authorise tlie u,ithdrar,l,al of up to fifty per cent of the ininimum
amount of the equitable shale guararrteed to county governnients based on the

Division ou Reveuue Act of the imrnecliately preceding financial year, rvliere the

County Allocation of Revenue Act for a financial yeal has not been passed by

Pa:liament befole the beginning of that financial year.

124. Clause 57 of the Bill proposes to amend Article 220 on tire fornr, content and

timing of bLrdgets to require thc i>r'oposed budgets oi national aud county

govemllrents to contaiu an expianatiorr of tlie previous, cumeut ol proposed

budgetary ureasul'es fol the attaininent of social and cconomic rights. Further. tlre

amer)durents seek to inipose a reqtrireurent, u,hicir u,iii be sei out in legislation, for
the rnaking o1'structule ancl cleve Iopnient plans b-v national governnrent. Cun'eutl1,,

such an obligation is oul1, iurposccl on corrntics. Tlre amenclnreirt seeks to iricrease

accourttability and valuc for mone\/ rvhile cntrenching pruciencc irnd efficicrrc), irr

the Lrse of public resorrrces.
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125. Clause 58 of the Bill proposes to aurend Article 224 on County Appropnatton

Bills to free the preparatioir of county amual budgets from being based on the

Division of Revenue Biil. This is in iight of the fact tirat a county govenlment can

prepare its budget based on its bu'n source revenue. The proposal also seeks to

address delays in disbur:semeut of funds to county govenlments wliere there is an

impasse in Parliament otr tlie Division of Revenue Bill'

i26. Clause 59 of the Bill proposes to amend A.rticle 225 ou financial control to

empower the Cabinet Minister r-esponsible for finance to stop the transfer of funds

to a stato ot'gan or other prublic entity or a county governrnent where there are

serious and persistent material breaches of the set out financial control measures,

and to table the ruatter before the relerrant House of Parlianrent for approval. TLre

anrendrnent is in }ine u,itb submissions ruade by the public to the BBI, taskforce

that recolrmended fol greater enlbrcement in reguiation of public money

disbursed to national go\/einlnetlt eirtities and county gotrerntlents.

127. Clause 60 of the Bill proposes to amend Article22S orttire Controller of Budget

to shift the approval fol the nonrination of the Conh'oller of Budget front the

National Assembly to the Senate.

128. Clause 61 of the Biil proposes to amend Arlicle 230 that provides fol the Salaries

and Relluneration Corlrnission to lestruclure tlte ruernbership of the Cotnmission

to make it lean ancl effective. It proposes that the Cornurission shall cortsisi of a
chairperson and six other members rvho lrave extensive plofessional experience in

human resource and economic matters, nominated by the President and approved

b), the National Assembly.

129. Further, tire Bill proposes to gir.e the Commissior: the added mandate of
detemriniug and harmonizing the rates paid b-v national and county govornmetlts

to professional consultauts for sen'ices retldered.

i30. Clause 62 of tlre Bili proposes to aruend Article 234 on the Functions aud P0t'ers

of the Public Sen,ice Conrrnission to remove the ttatiotral security ol'gans as ol-te

of tbe offices in the public sen,ice to s,hich the Pubiic Serwice Commission l:as tro

mandate.

131. Clause 63 oi:the Bill ltroposcs to insert a ne\\r r\iticles 237A irlto the Constittrtion

to provicle tbr the \loLrth Clommission. The aurendtncttt pl'oposes to establisir and

proyide tbL tltc fi.rncti<l1s ol. the Youth Conrmissitlll to- alllollg otttcrs, promote the

implementalion oi the rights of tire ),outlt uncler Articlc 55. Thc Corlurission shail
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consist of a chairperson and six members rvith equal representation of both
genders, at least four of whom shall be youth. The members of the Commission
shall hold office for a single tenn of four years.

132. Most young people speaking to the BBi Taskforce during the validation period of
the BBI report exhibited fnrsfi'ation rvitlr the joi: market. They ccmplained of
having met the educaiional goals to get employment but wlien they applied for
jobs, there were persistent demands for them to have experience, among other
unattainable requirements for a new entrant in the job market. They proposed that
enhy requirements fol jobs in the public and private sector, at least at the entry
levels, be made nlore accessible for those enterhg the job market for the first time.
Youth represeritatives made proposals for the developnrent of policy, legal and
administrative structures to give young peop)e greater consideration in
employment, elective and appointive leadersirip positions and business
opportunities, they aiso subrnitted on the difficulty in accessing the 30% pubiic
procurement provision that rvas allocated lbr women and youth, and the existing
youth funds. Tl:ey cotntuunicated a u,iclespread convictiou that there was
something trot rvorking effectir,ely in existing legislative ar:d policy intervention.
In this regard, they called for clianges including the establishment of a Youth
Corlmission, reflecting their conviction that tlieir pliorities needed to be nruch

. llrore seriously engaged rvith by the State and national leadership, hencc the
proposed arnendment.

133. Clatrses 62 and 63 of the Bill amend Chapter Thirteen of the Constitution on the
Public Service to remove the national security orgaus fi'om the ambit of the Public
Service Commission. The national security organs as otrtlined iu Article 239(1)

(i) the I(enya Defeuce Forcesl

(ii) the Nationai intelligence Sen,ice; and

(iii) tire Nationa! l,olice Service.

134. Clausc 64 of the Bill proposes to amend Alticle 240 ori Establishment of the
National Secutitl, Cor.urcil to include the Prinre Mir:ister aS a ureurbcr oI tl:e
National Security Council. This is cousequential aruendment iu vierv of tlic
establishnrerrt of tlie office of'the Prime \zlinistcr.

135. Clause 65 trf the Bill pl'oposes tcr amcnd r\rticlc 243 that provicles t-oi'tlre
Establishrlcrit of the National Police Sen,ice to include tho Directolate oi'Criurinal
Investi-qations as a tltird amr oitire National Police Seri,ice. TheNational PLrlicc
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Se.ruice presentl_v consist of the Kenya Police Ser-v'ice and the Administratton

Police Service.

I36. Clause 66 of the Bill pioposes to amend Article 245 ott Command of the National

Police Service to provide clariry on the centrality of cotnmand by the lnspector

General of police of the National Police Service. The antendment provides that tire

Inspector General shall-

(i) exercise independent command orrer the Sen'ice;

(ii) determiire promotions and transfers u'ithin the Service;

(iii) exercise disciplinary contlol throu*eh suspeusion of officers in the Service;

and

(it) perfonn any other functions prescribed by legislation'

137. The amendment further plovides that the Directorate of Criminai Investigations

shall be headed by a Deputy Inspector-General'

1 38. Clause 6T of the Bill proposes to aruenct Articte 246 on the National Police Service

Cornmission to harnror:ize certaiu functions of the Conlmissiou u'ith the ltuclion

of centi.ality of cominaud by the Inspector-Geueral of the National Police Sen'ice.

i39. Clauses 6.1-67 of the Bill amend Chapter Foufieen of the Constitution on National

Security to provide clalit-v on tlre lrlty of cOrlmand in tire Sef ice.

i40. Clause 68 of the Bill ploposes to ar:reircl Article 248 on Comrnissions and

Independent Offices to include the Director o1- PLtblic Prr:secutions as all

independent office to enhance tlre i1de1>epdence ald br-rdgets$ utttongt", of the

offrce.

141. Clause 69 of the Bill proposes to anrcncl Article 25t)on contilositiott, appoiirturent

and temrs of offices to reduce the nun:ber of nieurberc of the comtr.rissions ii'bose

mer:rtrership is not specified in tire main text of tlie Constitutiorl, fi-otlt nine to

se\ren. This is to create lean couriuissions anclrecluce the reculrent explenditures of

the con:missions in iine u,ith public suburissioits on the rleed to redrtce the public

rvage bil[.

142. Clauscs 68 alcl 69 of the Biil a:rencJs Chapter Fitieer: o1'the Constittttiott ort

commissions ancl inclepeuclent offices to require constitr'rtiotlal cotlmissions ttl

erilralce corpor.ate go\/eurance prtrctices irt rtrartagitlg tlrc atf ai[s ol tlre

cornmissions and indepenclent oitices and. ttl ittcitlcle tlre Directol' of Public

Prosecutiotls as an indellerrdent crffice'
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143. Clause 70 of the Bill proposes to aanend Article 259 on Corstruin-e the
Constilution to provide for the filling of a vacarcy of an appointive office under
the Constitution. and requires that the process of replacing the holder of that office
shall comrnence at least six mouths before the lapse oithe ternr of the office liolder
and conclude before the lapse of the tenn of that office holder- This is to ensure
seamless transition and fewer disruptions in the running of appointive
consti futional state offrces.

144. Clausc 7l of the Bill proposes to arnend Article 260 on Interpretation to inclr.rcle
the offices of the Prime Minister, Deputy Prime Minister', Deputy Minister and
Judiciary Ombudsmal in tlre definition of the tenn "state office". fhis is a

consequential amendment in vie,,r, of the proposed establisluuent of mentioleci
state offices.

145. Clause 72 of the Bill ploposes to arnend the Thjrd Schedule to include the prinie
Minister and Deputy Prirne Minister as state officers who should take the oath or
ruake a solerntt affirmatiort as prescribed in tlre Schedule. Similarly, the
antendment seeks to include the Depuly Chief Justice in the Oaths for t5e C5ief
Justjce/President of tire Supreme Court, Judges of the Suprerne Court, Judges of
the Court of Appeal and Judges of the I{igh Court.

146. Clause 73 of tlre Bill provides that Parliarnent shall enact any legisiation required
by this Act to be enacted to gorrern a particular matter wittrin the period specified
in the First Schedule. It provides that the Kenys Law Refomr Corn:uission and the
Attcrney General shall prepare the relevant Bills lbr tabling befbre pariiarnent as
sootl as is reasonably practicable to enable Parlian:ent to enact the legislation
within the speci{ied period in tl:e First Schedule coilmencing orr the clate his Act
cotnes into force.

147. Clause 74 of the Bill provides for transitional and consequeutial provisions u,hich
are set out in the Second Schedule. The Seconcl Scheclule or.rtlines thetransitional
artd cor:sequetltial plot'isiotts ou various aspects inch"rclirrg saving terlrs of office
of i'ariotts insiittrtiotts re-strLrctured in the Bill. The Scheciule further guides on thc
rllatrller oIdeliniitation in resi:ect of the aclclitionalscver)ty constitue.ncies that haye
beert prol>osecl artcl offers lirrther-savitgs to the protectecl corrstituencies.
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CHAPTER 3: PUBLIC PARTICIPATION IN TIIE PROCESSING OF THE

CONSTITUTION OF ItrNYA (A1\IENDN[BNT) BILL, 2020

(a) Call for Public Par:ticipation on the BilI

147. OnThursday,4'h March, 2020, the Constitution of Kenya (Amendment) Bilt. 2020

was read a first time in both Houses of Parliament. The Speaker of the National

Assernbly and the Speaker of the Senate approved joint sittings on for public

participatiou and consideration of the Bill between the National Assenrbly

Departmental Cornmittee on Justice and Legal Affairs and the Senate Standing

Committee on Justice, Legal Affairs and lluman Rights, pursuant to theplovisions

of the respective Standing Orders of each Flouse.

148. Pursuant to Article 118 of the Constihrtion, Standiug Order 127(3) of theNational

Assembly Standing Oldels and Standing Order 140(5) of the Senate Standing

Orcters, the two Contrnittees, b1' way of atr advettisenent publislied irt the Daily

Nation and Standard" Newspapers on Fridal', 5rl' March, 2021 (Annex 19) inviLed

interested organizations and members of the public to subrlit viervs or make

repr-esentations regarding the Biii. The representations were to be received by post,

hand delivery to the Office of tl:e Clerk or by electronic ruail. The Committees

further invited interested organizations and members of thepublic to appear before

the Coinrnittees at a public liearir:g to be lield in Parliarnent oir Thursday. 1 ltl'

March, 2021 fi'orn 8.00 arn to 5.00 pni. The period for public hearings rt'as later

extended to include Tuesday, 16tl' and Wecliresday, I Ttl' March ,2021 .

(b) Receipt of submissions and public hearing on the Bill

i49. Follorving the call for public submissions. the Committees received the viels of

the stakeholders aLrd general public on I 1'l', 16'l' and 17'l' March, 2021 - In total, the

Commiftees received u,ritten and oral sultrnissiotts from tlte representatives of the

pronoters of the Bill, as rvell as sixty-three (63) organizations and individuals.

Nine (9) other organizations attended the public hearings on the Bili but did rlot

i>reserrt any submissions or did so as parl of an ur:nbrella orgartizatiott or

consottium-

150. 1'he ciistliburtiort ot'the participants were ils lbllox's -
(a) Pronroter-s o1'the Bill-BBI team (on itl'ittttiott by tlte Committees)

l) Itepresented by Hon. Junet ivloliarled, CBS. N4P. ancl l1on. Detttris

Watveru

(b) constitutional commissions ancl intlepcndcttt ol't-iccs
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2) Judicial Service Commission

3) Independent Electoral and Boundaries Comiuission (on invitation b), the

Contnittees)

4) National Gender and Equality Commission
(c) Statutorl,Organizations

5) Council of Govemors

6) Kenya Lau, Refonl Cou:mission (on invitcttion by the Comntittees)
7) KenyaNationalBureau of Statistics (on invitation by the Comnttttees)

(d) Nlembers of Parliament
8) Sen. Enoch Wambua, MP
9) Hon. lnnocent Obili, MP
10) Sen. (Arch.) Sylvia Kasanga, MP

(e) Political Parties
1l) Jubilee Party
12) Maendeleo Chap Chap

l3) Orange Democratic Movement (ODI\4)

l4) Wiper Deurocratic Movement
15) FORD Kenya

(0 Special Interest Groups (Wonren)
l6) Af icau Women Studies Centre, University of Nairobi
l'7) Commori Women Agenda
18) FCDC Women Caucus

l9) National Women Steering Committee
20) Women Political Alliance

(g) Special Intcrest Groups (Youth)
2l) Forurel Student Leaders Caucus

2?) Kenya Uuiversity Stuclents Association
23) Mt. I(enya Colleges and lJniversities Students Associatiorr
?4) Pau African Leadelsiiip Forr.uti

25) Young Women for I(enya
76) Youth 4 Building Bridges Initiarive
27) Youtlt Advocacy Afi'ica
28) \'outh Notv I(enya
29) Youth Serving Organizations Consortiunr

(h) Spccial lntercst Groups (I,WDs)
30) Consortiuru of Disabled Persoiis Organizatiorr

3 l) Disabilitl, t\,lajnstreanring F-oundation of ltcn;,a
(i) Spccial Interest Groul:s (N{inorities)
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32) Eldorois Weltare Council ancl Netrvork oi'lndigetrous Conttnunities c'f

I(en1,a

U) CivilSocietl'Organizations
33) Advocate Kilre Nlungai aud Ufirngamano Fortttn

34) Boda Boda Association of l(en-va

35) Courl:anionsl,ip of Works Association

36) Dandora-Kayole-Kibra ilesidents \4/eifare Grottp

31) Fomrer It4ayors artd (louncilors Association

38) GElvtA Comrnunity Association

39) I'm \\rolth Defending

40) Kariobangi Sotttli Jura l(ali Association

4l) I(enya National Federation of Jua l(ali Associations, I(enya Livestock

Producers Association and I(enya Agribusiness Alliance Kenya Public

Sector Alliance

42) I(enya SecLion of the International coinmission of Jurists

43) Kenya Voters Alliance

44) Lifegrrard Kenya

45) Linda Katiba

46) Mau Mau War Veterans Association

47) Nairobi Mar'ltet Traders Society

48) Nairobi Mashinani Women Caucus

49) Nakum Pamoja Initiative

50) National coalition of sustainable Deveiol:ment organization

5l) Pastoralist StakeholderForum

52) ROTA Foundation

53) The I(enya Legend

54) TheNational Council ofNGOs
55) Tung'arishe KenYa

(k) Rel"igious Organizations

56) Kenya Conference of Catirolic Bishops

(l) hrdir.iduals
57) Mr. Nelson Havi, lv['. George Omwanza, Ms. Caren Mureu and Ms.

Esther Ang'arva

58) Benson Mutuva

59) Beroard Mwanzia

60) Eliud K. Matindi

6l) Isaac Aluochier

62) Jonathan I(sia
63) Joseph Owuondo

64) Justice (Rtd) A. B. Shalt

i
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6-5) Kimaru l(imotiro
66) Kiplagar J. Misoi
67) Michael Saina

68) Odhiambo I('Otieno Jabura

69) Phillip OIella
70) Prof. PLO Lumumba
1l) Samuel L. Mrvaniki
12) Yr.onue Gacheri

73) MuthoniKamunr

i5l. A list indicating the nature of tlieir subrnissions of each of the groups (whether
oral, rvritten or both) is attached as Arurcx 20.

152. A nratrix that compiles and sumn:arizes all the sLrbmissious receivecl by the
Committees on each clause of the Bill and on general nratters relating to the Bill
is aiso attached as Annex 21.

(c) I(ey issues arising fronr thc vielr's receivecl from the participants on the BilI

153. fhe following key issues can be gleaned from the suburissions receivecl by the
commlttees-

(1) Whether the bill is one by popular-initiative

154. Majority of the stakeholder rvho made suburissiors on this issue were of the
opinion thiit in terms of A.rticles 255 and757 the Bill addressecl issues that required
approval by referendurn. Some participants expressecl very strong opinions on this
issue. They included the representatives of the Promoters, ICJ, KLRC ancl IVIr.

Kibe Mungai.

155. The representatives of the promoters submitted that the process that originatecl the
bill was participatory and its validation was achieved through consultation witlr
the citizens, civil society. faith based organizations, culfural leaders, private sector
and experts. Tliel, stated that the objective of the in-itiative lvas to unite the country
and slrengthen the rule of law, unite Kenyans, deepen constitutionalism. lar.rnch a

comprehensive refonn process and consolidate the momentous opportunily that
came rvith it

156. fhe ICJ submittecl that the Bill contained provisions that are protected under
Article 255(1) u,hich should be subjected to a referendum. They however, faultecl

''1li
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the BBI prclcess ancl approacii inclicating that it coultl trot lre courparecl io the

lreople clriveir approach takeu tou'arcls the clevelopttrent oIthc Constittttion 2010.

ancl as sucit, the clocuntcut il as nt)t reflectit e of the lzig1','5 9f n lllaiorit]' of I(ert)'atrs

but ratlter those of political clites. -flief 
i11t11"'ted thilt lbr I(en-va to utorre fotr'''at'd'

there rrirrst be a meaningtrrl and cleliberate intpleurentaiion of the Cor:stittrtiotr

201 0

t57. zu,RC r.vas of the vier.r, that the enacting fbrrutrla tor tlte Corlstitr.ltion cll'l(enya

(Amenclnent) Bill, 2020 was that of a popLrlar initiative. They held tire vierv that

a Bill by a popular initiative nLrst go to its rleaninglul end ancl should not be

iii,iacked on tire tvay.

158. Mr. I(ibe Mr-rngai submittecl that a serious scmtiny of the Bill ,'vouid reveal that it

proposes sorne amendrnents that relate to the tnatters set out in Article 255(1) of

the Constitution u,lticir must be sLrt:jected to approval by way of a ref'erendttm.

159. On this issue. a tllturber of'participauts, hou'ever, held a contraly opinion' Thel'

included: Ivtr. Nelson Havi, the Lincla I(atiba, 'flie National Wornen steering

Cornmittee and Mr. Isaac Alr'rochier-

160. ir{r.. Nelson Flavi subinitted that the Bitl had contested genesis. Its formulation r,vas

unstructured, non-transparent. nOn-participatory ar, d executive-driven' He ulged

parliament to reject in i:oto the amendments to the Constihrtion contained in the

Bill. I{e further subruitted thai parliament rnust pl'ocess only such a Bill tr'liose

content and tenor are consistent rvith its role of protecting the Constitution of

Ke6ya ancl proiloting dernocratic values, Ife also algued that the coqlus of

amendments proposed in the Bill \r.,as so extensive tirat it aiters t[-re basic struclut'c

of the Constihrtion of Kenya ip parlicular on the fi'atnework of Goverrunent rvhich

can only be ettecteci by way oi promulgation of a new Constitr'ition.

i61. On tireir part. Linda l(atiba expresseci a similar view to tiiat voiced by tire N4r

Nelson l{avi contencling tliat the Bill was a State initiative masqueradillg as a

popular initiativc alci should fcliou, the constitutional pathrvay as set in Article

255. They averrecl that the Constitution of l(enya 2010 <ioes not provide for a

State-lecl popular Constitutional amendment initiative. They fur1hel stated that

ivhile the Bill purports to be the product of a popr-ilar initiative, public ftinds iiave

been expeuded in its preparation including tlie financing of the Building Bridges

Initiati'e (BBI) Task Force that preparecl it, collection of signatures, and

verification of the same by the IEBC. The previous popular initiatives, notably tire

oKoA Kenya initiative mounted by coRD and the Punguza Ivlizigo by Third

\
i
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Way Alliance part1, \vel'e no[ fllndecl by public resources. The1, therefor.e contencl
tliat this is a State initiative masquerading as a popular inititrtive ancl shoulcl tollorv
the constilutioual patltway as set in fu1icie 255. The Constitr,rtion of I(enya 2010
does Itot provide for a State led popular Coustitution amenclment ipitiativc.

162. The National Women Steering Conrnrittee subrlitted that u,hile the Constitution
of Kenya 2010 does incleed provide fbr amendurents. the ularlnel in r.vhich the
cutrent proposed amendurents harre been canied out raises questions as to the
legality and constifutionalism of the whoie process. Tliey argued that q4rile
pathrvays for aurendments are clearly stipulatecl in Articles 257 and 256. beipg
Parliamentary Initiative and Popular Initiative respectively, the cunent process
was appal'entiy a monglel of the hvo pathlvays. a means not providecl for in the
Constitution raising the tegality and constitutionality of the entire process.

163. ivlr. Isaac Aluochier u,as of the vierv that a proposed constitutional anrendment
qualified to be ternred a popular initiative if it r,r,as prolroseci by a registerecl voter
or votets devoid of State support prior to the subrnission of the requirecl number
of signahrres in support to the Independent Eiectoral and Boundaries Cornmission.

(2) Proposal to incrcase shareable revcnue to Counties from fifteen percent
(15%) to thirty-fir'c percent QsY"), entrenchment of flre cDF in ilrc
constitution and establishment of the ward Development Funrl

164. These three issues recurreci amongst majoriry of the participants and. were
addressecl together. The parlicipants were of the view that these funcls u,ere
necessary for local developrnent.

165. The representatives of the promoters submittecl that the entrenchnrent of CDF in
the Coristihrtion was to solve the legality issr.re ancl resolve the rnany litigations in
court over Constituency Deveioprnent Fund (CDF).

166' The COG submitted that amendment to A.iticle 203 of the Constitution which
seeks to increase the percentage of funds allocated to counly governments fiom
fifteen (15%) to thirty-five (35%) would strengthen devoiutiou and ensure tliar
county govemments have adequate funds to carry out their operations and
development.

16?- Thc GE}\4A Cuirural Society on their part submitted that it wouid promote
equitable sharing of nationai revenue. entrenching a fbrmula tirat rvill ensui-e the
"one man one shilling" is progressively realized.
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168- The Jubilee Partl, slbrlitted that the increasc of allocatiott tlotrt I 5% to 3570 nreatit

eaclt colnty ancl region- regardless of ri,hiclt 1:roliticai ll?ll1y \\'otrld be in port'er.

rvoulcl lot slft-er eclnourically'or bc uucielclevelopccl '.vith the passage of rtre Bil1.

169. LIFEGUAR.D l(enya submittecl that through the CDi;. Wat'd Developntettt Ftrr.rcl

and the 3-5% of the sliareable revenue aliocation to cottnties as proposecl irr tho tsi11,

lvomen and girls rvill be proviclecl u,ith more sccLn'e I'esctle homes atrd centcrs irl

every r'vard.

170. Nairobi Market Traclers Society statecl tlrat the fuucls rvere increased resoulces to

the peopie r,vhile the Jua Kali Association held the vieu' that it "vill 
avail nrot'e

funds to slrpport their sectors.

l?l- A nunrber of participapts field the i'ieu,that the fi"rnds will irave impact to spur

gl.ass-root cleveiopnient and bring clevelopnrent closer to the people. Tltey

incluclecl: The I(enya Natiopal council of NGOs, The Boda Boda Safety

Association, The Nairobi Mashinani Wometr Causctts, Fortter ll4ayors

Intemational, I(enya Fosner Conncilors Association, FORD Kenya, Cotnm6n

Women Agenda, The National Gender and Equalitl' Conrmission. Senatot'

Wambua ancl the Nationai Coalition of Sustainable Development Organization.

iT2. Similar views \,l;ere expressecl by the ODM pariy u'hich submitted tllat these

additiorial re.sources will spur <ievelopinent at the gras$oots level particulariy

support to matters devolutiotr.

173. On these issues, opposing viewpoint', were helcl by a number of participants. They

inclucled: Yoqth NOrv I(enya, Benson }vlutuva anct Eliud I(' i\4atindi'

174. Youth Norv I(epya suburitted thai the establisir.rnent of the Ward Development

Fund whereas it may have been a good thing there is likelihood of

misappropriation of these flincls. They furtirer stated it rvas clear that Auditor

General is not able to auclit over 1000 rvards, counties, CDF Cornmittees. state

corporations, agencies and commissions clue to r:nderfturding. The 35% allocation

to counties, u,hereas this was a good idea, it seemed not attainable as the coltntty

pays almost a trillion as clebt remaining u,ith around Ksh. 500 billion.

175. N{r-. Benson Mutuva callecl for NG-CDF]to be abolislied arguing that, since the

funds to Counties rvould be increased and the Warcl Development Fund could

.. serve the needs of the constituencies better. He recon'Itnended that the Ward
'l
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Development Fund be ittcrcasecl to at least i0% oL tite total tuncls r:eceivecl fi-om
National Governlrtent. He proposecl that the CDF portion of thc funcls be lactorecl
intci the l'evenLle allocation to counlies.

I 76. Ou his part. Mr'. EIiud K. MatincJi opposeci the anrendment ol'tlre Constitr.rtion ro
provide fbr tlrese hrnds arguing that tlrey couid all be achievecl by statutorl,
enactnrerrts.

(3) \Vhether somc part of thc bill should be sci erccl and not subjectecl to
approv:rl by rcfcrenclunr

177. Majority of the padicipants expressed their vielvs on various prlovisions of the bill
as a ttnit, lto',vever, somepafficipants ',r,ere of the.iielrr that parliament couid seyere
sorne parts of the bill ancl enact it thror"rgh the traclitional parliarnentary procedure.

1 78- The ICJ was of the vieu, that parliar:reut should isolate those provisions that clo pot
require a referetidum and leave those provisions that are protected uuder Article
255(l) to be sr-rbjected to a referendum. They stated tliat it was possible to severe
provisions of a constitution arrendment bill so ti-rat those that ctid not fall r.rncler

Arlicle 255 could be assented to forthwith after they ar.'e processed by the I{ouse.

I79. Ivfr.NelsonHavi wasof theviewthatsirrceparliaruentrvasyettoenacta lawto
guide the referendum process most of the proposed amendments ip the Bill could
still be realized- properiy and regularly- through parliarnentary initiative.

(4) Parfiament's authority to anrend flre Bill

180. A number of participants submitted proposed amenclments u,ith justificatiols to
the Bill suggesting that they believedparliarnent could amend tlie Bili and inr,prove
as per their suggestions. Tlre ICJ and Mr. Kibe lvhrngai expressed the view that
parliament could accede their suggestions and amend ttre Biil.

181. lvft' Kibe Mungai submitted that the Parliament could amend or rnodify a Bill
tabied before it pursuant to futicle 251 of the Constitution because tire
Constitution provides that the law-making body is either Pariiament or the people
voting in a Referendum. I-Ie arguecl that the promoters of the popular initiative
were not vested rvith any law-making power by the Constirution. Consequently.
the argui:rent that Parliantent cannot amend the Bill amounted to elevating
promoters of tire draft Bill into a law-making body. FIe termecl this insinuation as
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patently Llnconstitutional pr-oposition. He further ar-sluecl that parliament cottld not

abdicate the sovereigr.r powers it excrcises on behalf of the 1;eople in lau'-nraking.

182. Ttre IC.T rvas of tlie viei.v that the House coLrlcl rtot be seerr as r-nbt:erstatlp attd

shoulcl consiclel thc submissions lcceive<l li-ortr the ltutrlic. clebate ancl mzrke thc

necessary adjirstments and preseut lbr adoption.

i83. The KLRC ireld a diff-ereut viervpoint to tliat expressed by i\4r. iiibe i\'lungaiand

the ICJ. It was of the vierv that that parliament could only institute minot'

acljtrstrnents to gradnate the Bill tior:r draft Bill to a Bili bLrt had no other role. Even

though the porver to enact le-eislation is vestecl in Parliament, utlder CAP One on

revision of laws, the Attomey-General can make a t-ew changes such as a charlge

in title. heaciing, amend typographical errots, the formatting and tlie numbedng-

They stated that parliarnent in tlris case, had the same scope like that of the

Attorley-General in relation to a bill originated by popular initiative. They avered

that it lvas the only e.xtent the Parliarnent can go by rnaking tlinor adjitstnients

while graduating the draft biil to a bill.

(5) 'Xhe proposal to establisli the oflice of the Judiciary omburisrnan

184. A number of participants expressed tireir viervs in relation to the proposal to

establish the office of Jucliciary Onbudsman. The participants took varying

positious in reiation to issue.

185. The replesentatives of tire pr-ornoters of the Bill subnitted that, on the issue of

vetting of the Judiciary Ornbudsman, the Senate \,vas soell to be the appropriate

House to carry out the vetting because part of the executive will be drarvn fron]

the National Asscrnbly They argued that the Ombudsmau rvould be independent

of the Judiciary, so that Judiciary was not supervising the individual rvho is

expected to oversee complaints against the judges. l hey sated that there rvas a

Iegislatiye proposal to give full effect to tlie proposed Article 172 (a) (7) (b) in the

Bill.

186. On the issles of r,vhethel the Judiciary Ombudsman as an ex oJJicio rvould have a

voting right, the i(LRC helcl tlre view that even thougli the courts have held

othenvise. the Judiciary Ombucisman is an ex officio and therefoi-e 'uviil have no

voting right.
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187. The Commott Wouierr Agenda u,as of tbe vierv that the establishurcnt of tlie office
of the .ltrcliciarl, Or:rbudsuran r,r,ili facilitate to rcceiving ancl hearins of cornplaints
froni rnembers oi'tlrc public on tlie.judicialy

188. Conccms Lvere raisecl Lry a rruruber oIstakelrolder in relation to the appr.opriateness
o{'the establishment of the office ot'the Jucliciatl, Ombudsrnan. l'hese inclucled:
Thc JSC, Youtli Serving Organizations Consortium, Thc Pan-.r\fi'ican Leadership
Fottnclatiott, l'he National Women Stcering Conrmittee, Professor I-umumba, iVIr.

Eliud K. Ivlatindi , Mr. Jonathatt I(isia, lv4s. Yvone Gachcri and Endorois \\ielfhre
Council and Netrvork of Indigenous Comn:unities of Kenya.

189. JSC cotrcetn was on the manner of appointing the OmbLrdsrnan (r:ornination by the

executive ancl approval by the legislature) which they believed posecl the danger
of interference r.vith the Jtrdiciary rvhich may erode the gains in judicial
iudependence under ti:e curent Constjtution. Tliey also raised corlcelns on tire
roles tested in the proposed Office of the Ombudsman (accountability anct

disciplining of judicial officers) u4ricli they suburitted that these vi,ere in direct
conflict and conffadiction rvitir the constitutionai roles that are vested in the
Judicial Service Commission. The further subn'ritted tl:at tire office alreacly exists
as an office of the Judiciary Ombucisman and only required lestructuring for tull
efflectiveness ratirer than instituting a radical nerv proposals tirat ignored the
cun'ent operations aud activities of the.ISC.

190. Consequently. the JSC recomrnended that the structure and functions of the

ombudsman. as proposed in the BBI report, be abandoned- specifically, the
Judiciary recomntende d that: (1) The Office of the Ombudsman be established by
the JSC and the Ombudsman to report to the JSC, through the Chief Justice; (2)

The Judicial Service Comrnission be granted power to deal with urinor disciplinaly
matters conceming judges ald whose thresholcl may not wan'ant tlie fonnation of
a tribunal.

191. The JSC fur1her subntitted tirat there was a risk in introducing two similar
constitutiona-l officcs rvith overlapping ftuctions which was not going to help in
the administration of justice. The aven'ed that creating a constitutionai office
parallel with the JSC rvili create a lacuna and some issues that may not be freecl in
terms of administration ofjustice.

I92. They proposed the strengthening the Juciicial Service Comnrission (JSC) r'ather

than clawing back on the gains that were achieved in the iast 10 years. They stated
that there would be no need to create a rlew body to stafi investigating ancl
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clisciplining Judges r.r,hen tlierer is one that exists u,hiclt jrrst neeclec-l to be

strengthenecl and gii,en the necessaly mandate to clo so. inoltrding adequate

firnding.

193. Sinriiar vieu,s to those of the iSC u,ere expressed by the Pan-Atiican LeadeLship

Foundation rvlio submitted that there alreacly exists the Office oIthc Oinbudsman

s,ith clear functions. They stated tirat the introcluction of the Jucliciary Ourbudsman

vvill uudermine the independence of the Judiciary.

194. The Youth Serving Organizations Consortium supported the above vieu'. They

submitted that the propose<l clause 4l of Bill that proposes to alllend Article 168

(Removal from Office) r.vhich plovides that the Jr.rdiciary Ombudsman n:Ia,v initiate

a rlotiou to remove a judge frorn office on account of cornplaints received ironr

the members of the public wili interi'erence with tire independence of the Judiciarl

by introducing an additionalr,vatchdog. The stated this would demean ten sources

of source ofjustice for the people ancl the Sovereigpty of the people as envisioued

in the seconcl liberation that led to the birth of the Constitution of I(enya 2010.

195. On their part, the National \\romen Steering Corninittee subrnitted that tl:e

Arnendment of Article 171 that proposes the introduction of the Judiciarl

Ombudsman appointecl by the President lvho can initiate investigations against

judges \4'as a clear atterupt at bringing tlie Judiciary under tlte power and control

of the Executive.

196. Professor PLO Lumumba held the vierv that the proposed amendment to Article

i68(Removal from Oftice) to provide that the Judiciary Ombudsrnan may initiate

a motion to remove a judge frorn office on account of complairlts received front

the members of the purblic rvhic.h enables the Judiciary Ombudsman to plosecnte

complaints received against a judge in the Judicial Service Commission as

completely ullnecessary and ought to be abandoned

197. \4r" Eliud K. N{atindi expressed siinilar r,ielvs. He was of the opinion that the

creation of the otflce of the Judicial Ombudsman would have the effect of

compromising the independence of tire Jr,rdiciary. He state stated that, in addition,

the functiols of the ploposed office of Judiciai Ombudsman are already provided

for under Articles 168 and i72 of tire Constitution. He avened that having the nerv

office creates unnecessary conflict between the Judicial Setvice Commission and

the Judiciary Ombudsrnan to the cletriment of the Constitution and the people of

I(enya.
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198. On his Dart, M{r. Jonathan I(isia ollposecl the amendments to iutrodrtce Jucliciar-i,

Ontbudsman Lry submitting that it \^,ill interfcre r,vith tlte independencc and

opelation crf tlie JLrdiciary. This vier.v rvas also held by N4s. Yvonne Cacheri ,'r,ho

subniitted tl:at the executive ancl thc Jucliciary shoulcl be indepenclent of each other.

199. Tlie Enclorois Welfare Counciland Netu,ork of Incligerrous Comnrunitics ol'Kenya

similarly laised concel'tl on the llroposed es(alrlislunent of olAce of .ludiciar-r,

ornbudsman to be part of the nrembershipr of JSC. The;, subrnitted that it ivas a

critical office, holvever they stated that the proposed appointment procedures of
the Judiciary On:budsman where the President appoints the Judiciary ombudsrnan

tluough the approval of the Ser:ate was still a tlueat to separation of porvers. Tl:ey

submitted that the appointment be done tluough a competitive process.

(6) The valuc and impact of public ptrticipation on thc Bill

200. As to tlre value and impact of putrlic parlicipation on tire proposed Rill, Mr. I(ibc

Mungai held tlre view that the invitation fbr public participatiou must give tltose

wishing to participate sufficient tiure to prepare. I{e arguecl that members of the

public cannot participate meaningfully if they rvere given inadequate time to study

the Bill, corrsider their stance and forrr.ulate replesentations to be made.

201. On whether public participation is necessary on the first part and lviretlter the viervs

submitted by the public shoulcl inform the contents of the Bill and decision of
Parliauient and its committee, he stated that it must be an opportunity capable of
influencing tire decision to be taken.

202. He further argued that public participation was a necessaly tool of good

governance to eusure that our deinocracy is botlr quantitative and qualitative. [-Ie

avered tliat public participation enables the people to participate in the decision-

rnaking process fol the reason that lhe Constirution establislies a democratic

governrnent which is both representative and participatory and inakes provision

forthe public to participate in the law-making process.

203. On whether parliament should use the public participation input to infoi-m decision

to amend tire bill, he was of the view that the Constitution expects that Parliament

can and should change the contents of the Bill upon considering the viervs

submitted to it by the public, I{e argued that any larv enacted without or rvith

inadequate public participation that does not consicler and incorporate tlie vier,vs

of the public was at the risk of being declared nuil and void by the High Court. He

stated that the incorporation of the views of the public should serve the best
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ipterests of tlie BBI process tbr the Conrilittecs to take tire position that Palliarnent

5as tlie mandate to charrge the contents ol' ilic Bill basecl oti thc subiriissious

receiveci [r'om the prrblic. LIe argLred tliat zrt'gtrecl that it u'oulcl Lre clifflctrlt to

contemplate a popular initiative (br arnt:ncineut of tlte Constitution that did not

take into account tltc views oithe public on the Biil.

204. Sinilarly tfie ICJ nas of the view that public parlicipatioil rvas not intended and

shoulci not be cosmetic but should be usecl to resolve important mattets by the

le-tislatr"rre.

(7) Proposal to harmonize the ratcs paid by the national and countv

Govcrnments to professional consultants tbr services renderetl

205. IvIr. Nelson Havi arid Mr. George Omwanza and Architeclr-rral Association of

Kelya botS objectecl to the proposal to hanlonize tlte rates paid by cournty and

national goverxment tbr professional t-ees tbr the t'eason that itl,vas a clarn' back on

professiolalism anci the grorvth of professionals in the country. They also stated it

rvould interfere u,ith contrachral freedom between parlies. They rvere of the vierv

that professionals shoulcl be alloweci to be regulated by their orvn professional

bodies alcl there lvas likelihood of creating a dispt'oportionate detemination of

fees especially between private and public projects.

206. The AAK submitted that the proposal interferes with ttle agr-eement of parlies to a

contract. They stateci tl'rat considering the composilion of the Comrnission. it was

be rather limited in terms of professional diversity.

?07. Mr. Nelson Havi ancl Mr. Ceorge Omwanza frrrther argued that the action would

. limit the professional rights of advocates guar-anteed under the IIN Basic

pr-inciples on the Role of Latvyers. He stated that the Salaries and Remuneration

Commission excludes reES:lation of remuueration on account of fees payabie to

advocates in private practice and that the lenuneralion of advocates is alreadv

regulated by legislatioit.

208. fhe representatiyes o[ the promoterc of the Bill, however, were of a contratl

opinion. They submitted that the ploposai deais with professionals, not just

lawyers. They stated the Salaries and Remunerations Commission (SRC) lvas

already mandated by larv to undertake this task. Tire avered that the SRC has a

responsi6ility to consult just like Parliament must consult when passing laws on

the Advocates Remuneration Order. "fhey lurther stated that there was no
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in.rpeachment of the contractual right or the basis Lrpon rvhich lau.yers ancl t5eir
clients agree on iees.

(8) 'fhc proposecl cstablishmcnt of the Youth Conrnrission

209. A number ol' subtuissions \vere receivecl concelnin-g tlic proposed YoLrtlr
Comrnissior:. ivlajority of the palticipants r,vho nrade snbnrission op this issue were
of the view that the establislunent of tl:e Youth Commission rvill advance the
participation of the youtl'r in all sp.hcres of public and private life. They stated tirat
it rvill also ensure maitxtt'eauring of the youth perspective iu plaruring and
decision-making. This view was expressed by Bocla Boda Safbty Association.
National Gender Commission ancl the COG. The COG fi.uther stated that the
Commission wili advise the uational ancl county governments on the clesign,
implementation and evaluatiort of policies and pro-qrams to secure sustailable
livelihoods for the yor.rth.

210' Otherparticipants r'vere of the vielv that it will enhance inclusion in tire state affair-s
and the economy. This vierv was expressed by the Nairobi Market Traders Society,
Africar: Women Studies Centre (A\,VSC) -University ofNairobi,I(enya Universiry
student Leaders caucus arrd Youth lbr Building Briclges Initiatives.

211. In addition tlie Youth Serving Organizations Consortiunr submitted that ilre
ploposed atnendment to establish and to provide for tbe fi:nctions of the Youth
Commissiott to, among others. promote the implementation of [he rights of the
youth under Arlicle 55 will reduce the youth over-reliance on political power
(Executive).

2L2. Mr. Joseplr Owuondo submitteci that the proposal rvill fix the gray areas like tire
youths funds, violation of rights of the youth by the police, bias job recnritment,
good jobs and better rernuneration by yorith entployers.

2i3. Sorne participants were however critical of the proposecl establisirment of the
Youth Commission. They included: The Youth Advocay Africa, Youth Now
Kenya , Professor PLo Lurnumba. Eliud I(- Matincri ancl Benson Mutuva.

2I4.The Youth Advocacy Africa subrnittecl that there was neecl to implernent certain
provisions of the constitution and Acts of Parliament that rv:ere yet to be achraljzecl
before proposing amendments. The proposal to have a Yor-rth Comniission made
no sense when ceriain youth agencies such as the National Youth Council
remained underfunded and not u,ell coordinated.
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21-5. YoLrth Nou, I(enya ivas of a similar opirrion argLriug that there \vas rrn organization

calleclNational Youth Council rvlrich has been poorll,firndecl overand over'. Tltey

statecl tlic National Yotrth Council \vas an olganization rvhiclr rvas supl:osed to

take cale of tlic issr"res tlre llrollosecl Youttr Coururissiou u,a.s beinq established to

r-rndertake.

?i6. Prot'essor PLO Lurnumba, on his part, stated the arnendmeut that proposes to,

am.olrg others, prornote the implementation of the rights of the yonth uncler Article
55. I-{e Ibuncl this superfluous stating that the ri-ehts of the youth in Ken-va are

already pror,ided.for uncler Article 55 of the Constitution. I-le statecl that r.vhat was

being proposed coulcl be achieved tluough legislation as opposed to a

Constitutional Amendment.

2t7. Eliud K. Ivlatindi and Benson Mutuva opposed the establishment of the Youth

Coitulissiorr. N4r. Mutuva submitted that there are too many Conrmissions aud so

there rvas no need to add more. He averred that the issues of yotrth q,ill in future

be addressed through the ne\.v education systern rvhicii is coilpetency base as it

was not possible to have a comnrission for each class of people.

218. On his part, lvlr. Matindi, stated that Article 59(4) and (5) already empowered

Parliament to enact an Act to establish a Youth Corninission as a constitutional

conmrission within the meaning of Chaptel Fifteen of the Constitution.

219. The Endorois Welfare Council and Netrvork of Indigenous Cornmunities of
Kenya-called for more scrutiny of the proposed appointment of the cornmissionels

to avoid a scenario of furtlier consolidation of porver by the president. They sated

tlrat the appointment process should be competitive and through a Public Service

Coninrission where peopie are given equal opportunily and their n:embership

should be increased to include regionai representatives and representation of
Special Interest Groups.

(9) The proposed hybrid SS,stem of govcrnment

220. The representatives of the Promoters of the Bill submitted that the proposed biil
rvas intended to do arvay rvith the pure presidential systeur and replace it rvitli a

hybrid system of government rvhere the offrces of the Prime Minister, Deputy

Prime lVlinisters, Cabinet Ivlinisters, the Attorney General and the Leader of the

Opposition r,vill be also offices in parliament. This arrangement, they stated, was

seell as an autochthonolls, home grorvn, home bascd and the I(enyan society

historical experience being brought to bear.
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221. The.lLrbilee Party sLrbmittecl that the proposed neu, provisions of Article 130(2).

on the conrlrosition of the National executive slrall reJlect the legional and ethnic

diversity oIthe people of I(enya ancl tlus enhance ilclusivity, They furtlier state

that to enhance political stability ancl accor-rutability by govemment the office of
the Leader of thc Otficial Opposition rvas being proposed to be established.

222. Tbe ivlaendeleo Chap Chap party subnritted that the arnendment of Article 130 ot
the Constitution r.vhich provides for the introduction of the position of a Prinre

Minister and the Deputy Prime Ministers in the conrposition of the National
Executive rvill ensure that the composition of the National Executive shall be all

inclusive and represents tlre iDterest of all l(enyans regardless of their ethnic aud

political inclination

223. A number of participants were o{'contrary view. Nelson Havi subtnitted that rn
regard to clauses 23, 28, 29 and 3 [, the architecture of the Executive in the

Constihrtion of I(er:ya is presidentia[ rvith delegated executive authority of Head

of State and Government vested in tlre President. That the People of Kenya opted

for a presidential systenr rvhen tliey promuigated tlie Constitution of I(enya, FIe

concluded that a reversal of the system amounts to the creation of' a new

Constitution.

224. The ICJ also opposed the proposed hybrid system of government laising concems

related to the principle separation of powers. They sr"rbmitted that separation of
powers is a cardinal principle of governance that the constitution of Kenya 2010

dealt with by separating the executive and parliament. They further stated that the

proposed re-introduction of the executive in parliament was not going to be good

for oversight and accountability hence not achieve transparency.They averred that

the reintroduction of the Execr-rtive in Parliament will cla\a, back on tlie separation

of powers.

225. Eliud K. Matindi held a similar r.ierv. He subrnitted that having a hybrid system of
govemment where some Cabinet Ministers were members of the National
Assembly and others were not wiil mak:e it almost impossible for Pariiament to

hold the Executive to account.
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(10) Creation of aclditional countics and constitrtcncies

226. Sen. Enoch l(iio \\iambua. i\4P. Senator tor l(itui Cttunty submittecl that an

aclclitional county coulcl be aclclecl to coll'cct artonralies that haprllened dr.rring the

constifution rovicu, process. H.e proprtseci as tbllou,s-

(i) establislurrent of iVhi,ingi County comprising the tltree Mri'in-ei

oonstituencies and I(itui East excluciing Nzantbarti Ward ,,vhich should

revert to Kitui Centt'all

(ii) Amendnrent of Clause l0 ancl the Second Schedule to the Bill to provide

for t',r,o adclitional constituencies flor Kitui County, one constintency to be

in Mrvingi North to take cale oi the marginaliz.ed Thalaka/Thagicu Sub-

County ald tlie other constituency in Iiitui South to address the challenges

of margirtalization in the vast constihrency:

(iii) Change of the headquarters of Easteru region fi'ont Embu to lvlaciiakos for

ease of sewice cleliver] for the people of lorver Easten"i region u'iro

constitute t1"re largest population of fomrer Eastern Provincel and

(iv) The Provision of Sub-Couuty Codes for lvhrtito North and Tharaka/Thagicu

sub-counties since tlre hvo sub-courrties cannot access ser-vices ancl

opportr"r nities fol devel optttent and ernp loyment.

227. TheFIon. Innocent Obiri Niomanyi, MP. Bobasi Constituency laised iris concer:ns

on clause 10 and tfue Secorid Schedule to the Biil, noting that the Bil] has

introcluced irew constituencies in trventy eight counties leaving nineteen wliich

includes Bobasi Constituency in Kisii Countl''

228. The lr{ernber indicatecl that the Building Bridges Initiative rvas estabiished under

GazetteNotice No. 264 of i 0'!' January 2020 and in that Gazette Notice the Terms

of Reference did not inclucie constituency revie,.v. Further. the frrst version of the

Constitgtion of l{enya (AmendmenQ Bill published on 21" October 2020 did not

contain any clause dealing rvith constituencies-

229. TheMember stateci that there was no pubiic participation ou the isstte and that he

r,vas not aware of any such invitation as stipulated uncler Articie 89 of the

Constitution.

230. The Member infonned tlie Conrmittees that Bobasi Constituency tltat he

represents has eiglrt rvards, trvo hundreci and eleven public schools, an area of

260.6 Sc1.km, trx,o sub counties $,lyamache and Sameta), a population of 190,077

and 89,130 registered voters. Noting that the Second Sciredule to the Bill had

providecl for an additional constituency to Nyamira County u'hose largest
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cottstituency [racl six u,ar'(ls. tlre N,lenrberlamentccl tliat Kisii CoLrnty hacl not been

providecl rvitlt trn additional constitucncy yct the Mlcnrber's Constituency trad eighi
w'ards.

231. Tlte Meurber lreld thc vieu,'rhat the pou,er to clelirlit electoral urrits rvas vcsted ou
IEBC and not a Task{blcc anci tirat a cor:trar'1, 1>osition would be unconstitutional.

232. A similar proposal u,as ura(le by r\41, I(ibe lviungai rvho sutrrnittecl that the Bill
sltorrld be amer:ded to eier,ate the fbrmet' districts o1'lvlr.vingi District. Gr-rcha

District and Kuria Distlict created after- 1992 into Counties based ou geogTaphical

size, population and cornrlunity or ethnic factors. FIe futther staled that there 'urras

no magic to nutubet' 47 besides being the numbel of districts createcl under the
Districts ancl Provinces Act, 1992. FIe averred tliat since theprocess of creation of
clistricts was airvays based on political rather their merit considerations. there r,vas

no Ieasorl rvhy I(cnyans slrould coutinue to be heid hostagc by the saici Act for'
pui?oses of detemrination of the number of corrnties.

(11) Proposal to crcatc scventl'(70) additional constitucncies in the specifiecl
28 counties :urd :tctualizing nnd clelimiting thcir boundaries tvithin a

pcriod of 6 nronths a{tcr re{'erendunr

233. The proposal to creatc seventy (70) new constihrencies in the specified tlventy-
eight (28) counties attracted notable srrbmissions frorn the participants. A nurnber
o{'them were of the vie w that the Promoters of the Bill were usurping tl'rc powers
of tlie Independent Electoral ancl Boundaries Commission (IEBC) u,l:ile others
argued that it provided an opuortunity to address the component of universal
suffrage that eaclr vote counts

234. On the issue of the additional 70 constituencies, tire representatives of the
promoters subrnitted tliat tlie Steering Committee and Taskforce reviewed a lot of
rnateriais to anive at thc decision. Tliey fi.rrther stated that witli regard to the
bounclary delimitations one of the principles that guided the process was to be
found irt in the Revisecl Preliminary Report of the Proposed Boundaries of
Constitueiicies and r.r'ards published in 2012. The other guiding principle arose

from court cases that were filed and decided specifically tlie case of Kintat'tthi
i,Iaingi versl$ rLndrevv Ligtzle. The other guiding factors were identified at the
time of n-raking the decision v,,ere aiso to be found in the 2012 report stated above.

They further subrnitted that other griiding factors were on based on the neetj for
equitable resource allcrcation and consideration of the population data. They

that the history r-rf disputed elections in the country and the neeri to build
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consensLls were irul:ortant consicleratiou to reacli the deterntinatiort. They

concludecl tlrat tlre q,hole pr()cess i.ias guided Lly the doctttltents that u'oltlcl

orclinarily be ttsecl b1' the lEBC as provided Lry lau' to aITive at a just decision'

135. In addition the representatiries of the prorttotet's furtlier strbrnittecl tliat the

allocation of the 70 additional constituencies to the specitic 28 Counties'"vas also

intbrined Lry extensive consultatious inchicling, representatious. towt't hail

rneetings hetd all over the country, consultative meetirrgs and etren rallies.

236. On the issues of the adeqnacy of the six months period to clelimit the electoral

bounclaries, they submitted that their estimation of the period rvas based on

rnodels. They stated tliat the model they used shou,ed that six months period was

adequate to delirnit the proposed 70 additional constitr-reucies. The5r 1pr11r"r stated

the requirement of a period of i2 months provided tinder Arlicle 89(4) would not

apply to this particular review.

237. On theil part. the Independent Electoral ancl Borindaries Coilrinission (iEBC)

submitted that it u,as bestovved u,ith tire constihrtional manciate of conducting

boundary delimitation as outlined under Article 88(a) (c) and 89, upon tlie creation

of additional constituencies in the larv. They stated tliat Arlicle 89 of the

Constitution providcs a method and forrnula foi'boundarry delirnitation. They

stated that

238. The Cor:nmission acknor.vledged tire mandate of parliament, tlrough a t'eferendurn,

to create additional consrituencies. It, however, held the vierv that it had the

exclnsive jurisdiction to conduct the deliuritation and allocation of constituencies

pursuant to Article S8(a) (c) and 89 of the Constitution. It rvas'its vierv that the

role of allocating and delimiting an1, proposed additional constituencies once

created should be its exclusive mandate in line witir the provisions of tire

Colstifution as the case has been in the previous delimitation processes. The

Cornmissiog fiirther submitted that the process of delimiting electoral units r'vas

higlily emotive and if cione imploperly and hurriedly, may fail to comply rvith the

constifutional requirements set out in Articie 89 thus, potentially resulting in

numerous boundary disputes and litigations'

239. For the above reason. the commission submitted that clattse I0 o1'ttre Constitutron

of Ken-va (Amendment) Bill, 2020, rvhich states : "Atticle 89 (i) of the

Constitutiol is amencled by delet'ing the rvords "two hundred and niuety" and

substihrting therefor the worcis "tluee hundred and sixty" with the resultant effect

to create additionat 70 constifuencies to be proper. Horvever, it shouid not assign
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the sattre io resoecl.ive countics as l)roposccl in the ConstitLrtiou of' Kenya
(Amettdnretrt) Bill.2020 as this u,ill be inconsistent ivith tlie provisrons of Ariicic
88(aXc) ancl 89 of the Ctustitr-rtie-rn. thelebv. prcscnLiu-q possible lesal challen_qes

to the deliinitation prc)cess

24(1.'fhe Clourittission iirrther submittcd that the periocl of six montirs aftcr tlie
coltllllel'lceureut of the Act, plovided under tlic sccond sciredule of the Bill to
detemrine tl:e Lroundarics of thc adclitiortal seventy constituencies createcl iu
Article 89(i) using the criteria providet'i lor in r\rlicles 8l (ci) and 87 (7) to be
insulficient, Tlrc commissiou rvas oI' the vielv that tlie period of six nionths to
cotnplete tlte exercise to bc inadequate, Lrased on past experience and practice. The
cotnmission fttfther stated that the f-irst delimitation undeL the Constitution of
Kenya, 2010. the IIBRC undertook data collcction and first round of pLrblic
hearings fi-om lvlay, 2009 to November. 2010 and handecl over to IEBC aiter'ehe
prornulgation of tlie neu, Constitution. r,vho took over the rvork [}om Jauuary.
2012. Itrey then conducterl public hearings, dclinritation and publication of tire
first and second drafts o1 thc delimitation of boLrnclaries of constituencies ancl
wards tbr publication of the National Assembly constituencies and County
Assemblies Order,20i2 rvhicii eventlially ended on 6tl'March,20l2. Aperiocl of
two ancl a half years whiclr was undertaken by thc trvo teams.

24I. Thcy further subrnitted that auxiliary activities ielated to the delimitation such
fresh voter registration lbr the newly createcl constituencies and fi'esh voter roll
need to be undeftal<en, this, couplcd rvith the Cornmission's preparation for the
2022 general election

?42. The IEIIC ackuowledgecl the ccntraliiy oi public parlicipation, dispute resolution
and litigation in tite process> stating that in tiie previous exelcise they hacl trvo sets

of public liearings, preparation of rcporls ancl dispute resoltrtion.

243. I'he Cornrnission infomed the committee that Section 36 of the Fifth Schedule of
the IIBC Act guides the boundaries deiiniration process in line with tlie larv. 'fhe

Fitih Schedule was meaiit fbr tlie first revieq, anci stands spent. To rernedy this
gap, the Cornmission preparecl anci subrnitted Lo the National Assembly, the drafi
IEBC (Arnendment) Bill, 2020 tbr its consideration. The Commission is arvaiting
progress on in that area. The Cotnmission fi-rrther urgeci Parliament to legislate anri
pass the Bill to address the gaps in the latv relating to boundary reviei.v. The draft
is expecteci to provide the process irr rvhici-r the review can tre clone, inclucling how
to conduct public heanngs and dispute resolutioir thar ma1, arise and capping the

ods required for those activities
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244. 'l'hey furlher submittcd that tlicy ueedccl tlie help of, the KNBS to validate therr

shapefiles. fhe arquecl tlrat to helir them acirievc rhis olrjective the KNBS u,as

expectecl to provicle the reler;ant data to CL)nlrrlission rvhich u,ould theu be r-rsed to
populate the electoral units. 'lhc confimrecl that tlre exercisc u,as aheady

cornpletcd at constitucncies' lcvel.

245. They further submittecl that the Cornrnission rviil be seeking to validate this data

r.vitir the KNBs. The lfu\Bs does not require the shapefiles since tirey lack the

rnandate to populate electoral units, instead, the I(NBS should help tire
Conrmission finalize tlie validation process of the data for the electoral units,

246. A number of stakeholders helcl the r.iew that the Independent Eiectoral and

Boundaries Conrruission rvas the only entiry r,ested rvith the Constittrtional

urandate to delimit electoral rrnits aird the BBI Taskforce l:ad no role to play. This

argument was advanced by i\,Ir. Neison Havi, ROTA Foundation, I{on. Imocent

Monranyi, FORD I(euya party and the Pastoralist Stakeholders Fomm.

241. Tbe Pastoralist Stakeholders Fomm submitted that the additional constituencies

should not be basecl on the census numbers (tliat are being contested in court)

alone. Furthermore, the distribution of land and people in I(enya is highly skerved,

q'ith Pastoralists occupying eighty per cent (80%) of Kenya's landmass, therefore

both land and people must be given equal consideration when designing systems

of potitical representation and resource allocation. They fur-ther obserued that the

dish'ibution of additional constituenc.ies on the basis of the population quota

assumes that citizens have equal access to their politicai representatives and vice

versa. They thus reconrmended that the 70 additional constituencies be equitably

dish'ibuted in consultation r.vith IEBC; and that the resportsibility of IEBC under

Article 89 BE to review constituency boundaries, something tliey have never done

since 2013.

248. The FORD Kenya Party r.r,hile submitting on the issue of the additional 70

constituencies stated that although tlie deeision to create them was tiurely for
purposes of equity, their delimitation r.vas the role of the Independent Electoral and

Boundades Commission (IEBC).

249.Mr. Nelson Havi argred that the role of creating and delimiting of nerv

constihrencies rested with the IEBC hence the inclusion of that provision rendered

thelill unconstilutional
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250. The Yr.ruth Now I(errya and Youtlr Serving Organizations Consortittru argrled thiit

the proposed additional constitLrcncies rvill bulden tlie cottntry as c.oncerns ltas

already been raiscd b_y tire National I'reasury aucl Salaries and Remutreratioit

Con:nrission on the Lrallooning rvage bill.

251. 'fhc Nairobi Women lvlashinani Caucus ancl the GEIVIA Cultr-rral Association

arguecl that the additional constituencies u'ill aclclress underrepresentation in

i:opulous areas rvliile tlre Jubilee Party rsas of the vierv that thc proposecl creatir:n

of the additional 70 nerv constituencies ',vill address under'- representation in

constihrencies with large populations and bring about ecprity in allocation ol'

additional l'esoulces sucir as CDF.

(12) The framervork for conrpliance rvitlt the trvo-thirds gencler pt'inciple

252. A number of participants who made submissions on tliis issue ',r,ere in support of
thb proposed provisious in the bill to attain the 2/3 gender principle. Those rviro

made subrnission ou this issue include: NGEC, Lifeguard I(enya, Af ica Women

Studies Centre of Universiry of Nairobi, Common Women Agenda, Women

Political Alliance, Young Women for I(enya, National Wornen Steering

Corumittee, and Professor PLO Lumumba.

253. On the issue of tire 2/3'd Gender principle the representatives of the plomoters

submitted as follorvs-
(i) The total of 360 electolal constituencies was infor:necl by 2019 census

data, rvhere a member of parliament rvill represent about 132,000. [n the

360, every pafiy must submit a candidates iist that is two-tliirds gender

conrpliant. Duriug the general elections, the sovereign will of the people

will reign- electorates will be free to elect men artd,,vornen, but the parties'

present men and women for the elections.

(ii) There are additional seat such as that of the Leader of official opposition.

the four persons with disabilities; two are women, the youth; one man ancl

one woman.

(iii) The National Assembly rnembership is 367. The Senate is 47 men and 4'l

women, which is 94 rnernbers. In terms of the cornputation oi the 2/3 for

the bicameral parliarnent, there are already 47 rvoruen in Senate.

(ir) Irr ter:ns of the numbers, pallia.rnent rvith 461 member (367 NA and 94

Senate) to meet the 2/3'd gender requiren:ent. 153 women rvould be

required. To bridge this gap, there are already. 50 u,onren in position, 47

in the Senate. the wornen witli disabilities and one \\'oman representing the

Youth.
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(i,) In thc rlrorst-crrse scenario. caLrdiclates have L'ieen presented anci Kenyans

have not elected arly wonlzirl fronr tlrc 360 electoral coustiruencies, a

nornination of ertra I03 u'omeu vl,ould t,e reclrrired. Tlie practice intUcates

a clifi'erent trajector-v. as the cerse is today. there arc 24 rvomen out oi290
elected Members o[Parliament. r,r,hich is 8.2 per cent.

("i) fhe requiren:ent flrat political pnrties ensure the candidates list tueets tlte

2/3d tlireshold ancl the nomination of \\,onlerr based on numbers of votes

garnerecl in a competitive elections, there is likelihood that the country

u,ould not get to the r.r,olst- case scenario situatiort

(vii) In any case, this is a l5-year mechanism. In l5 years, men ancl wotltelt

must be elected within the 360 constituencies and from there on; there will
be no need for any further nominations.

254. The National Gender and Equality Comrnission sLrbmitted that part of
implementing the Constitution of I(enya 20i0 to achieve the 2/3rd gender rule

rvith consequence to brid-ee the gender gap necessitateci the amendmenls to the

Constirr-rtion. They stated that proposecl amendment will cure unconstitutionality

of parliament emanating frorn the advisory of the Chief Justice that if Parliarnent

cloes not give a formula to attain the 2/3rd gencler rule, the parliament shotrld be

dissoh,ed.

255. The African Women Studies Centre (AWSC) -Universiry of Nairobi subrnitted

that Clause 7 of the bill (Legislation on elections) to plovide for Parliament to

enact legisialion irnposing sanctions on a political part'y that fails to ensure that the

party's list of nominated candidates comply with the principle tiiat not more than

one-thirds of such carrdidates are of the same gender. This is to compel political

parties to facilitate the actualization of the gender rule in the electolal process ti'orn

the nonrination stage. They argued that the provision leaves the implementation of
the gender nrle to Political Parties and Parliament aud there is no guarantee

parliarnent viill impiement particularly given the fact that the Politicians are the

very "owrlers" of the Political Parties.

256. The ICJ u,as horverrer raised concerrr on the deniai of representation of womerf In

the National Assembly by stating that the Senate, as important as it is, cannot

become the refuge of ensuring that there is gender balance as is suggested in

Article 21. 'lbey further submitted that there rvas risk of having a bloated

parliarnent in the case u,here all the eiected leaders ate almost of the same gender

and whetirer to lirnit the principle for appointive positions and not elective.
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257. Mr. Nelson Ifavi sr-rbmitted that in legarcl to the tlo-thircis principle. thc Bill

Proposes nebulotts aruendrnents tcr tlre Constitutiorr of Kenya tl:e iniplerlentation
of tvhich nay not attain gender parity anci ecluity'. 

-ilre 
Society statecl that tlrc

ltroposecl amenclurcnt \,\,as ur)coustitutional irr so far as it seeks to rer;erse lour
decisions of the Court ou thc nratter and tireAdvisory bi,the Chtef'Justicc fbl the

clissolution o1'Parliament for failure of im1:lenrentation of the h,r,o-rhirds genclcr

principle. Further', the fact that Parliarr:ent and the Attomey-Cenera! hac!

chailenged the Advisory for Parliameut's dissolution iu Court and obtained an

Order of stay rvas of itself a niilitating factor against thc pursr-rit of anrendments to

ameliorate Parliament's {'ailure to pass Iegislation to implement the trvo-thirds
gender principle untjl said challenge is heard and detennined.

258. The Comnon wonrerl Agenda submitted that the Independent Electoral
Bor-rndaries Commission (IEBC) mandate is enhanced to ensure that the politicat
parties'candidate's lists cornply r,r,itlr the trvo third gender mle. Resolntion of
nomination disputes is nor,v a function of IEBC that is vested in the Political Parties

Disputes Tribunal for speedy adjudication ancl resolution. They fufiher subnrittecl

ttrat Affirmative actioil serves its purpose ivell if it was time bound. The draft
iutroduces a sunset ciosc o1'15 years for the national assernbly and 10 years for
the county asseiribly. This will give women an opportunity to ensure that thcy set

tl-ieir agenda to faciiitate direct eiection lvithout the aflir-rnative action. Tlie frrrther
argueci that the Senate rvill now be a lrouse of equal men and wollleu and equal

vote. Gender paritl, will be achieved at the Senate with 50/50 percent

representation. This wili cure the challenge nonrinated memberc continue to suffer'

rvhen they ltave to vqte through delegate systeur- Majority of elected senators now
are men rvith only 3 female senators. Tlie interest of the counties will very well be

monitored by one man and oite \\'olnen elected fiom a county.

259. The Frontier County Development Council(FCDC) Wor:ren Cauous was of the

view that the proposal to arnend Arlicle 82 (Legislation on elections) to provide

for Parliament to enact lcgislation irnposing sanctions on a political party that fails
to ensure that the party's list of norninated candidates comply with the principie
that not more than one-thirds of such candidates are of the same gender rvas timel;,
to facilitate tlte actualization of the gender rule in the electoral process from the

nomination stage.

260. Women Poiitical Alliance submitted thai clar:se 7 of the Bill proposes to amend

Article 82 (Legislation on elections) to provicie for Parliament to enact legislation
irnposing sanctions on a political party that faiis to ensure that the party's list of
nominated candidates comply with the principle that not more than one-thirds of
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strcfi capcliclates are of tlre same gencler. 'l'lie partv pr-intaries shotrid adhere to all

rulesbeczrtlsetheyart]\,er!.cl.Ltcialtocietcr:t.ttit.titrgrr,iiogetstou,hatotficcatrcl
worlten shoulclnot Lre lefi behincl at tlris stage as it ltas alrvays happenecl.

261. Y-oung Womerr fbr l(enya submittecl tliat At:rettcturettt of Arlicle 98 on

corlposition of ttre Senate increasing tlre nLulber o1'senators tr-om the 47 Senatot's

representipg each county to 94 Senators s,ill five s'crtlLeu platfontr in decision

making. They tirrther subrnittecl that the arnenclment of Article 82 on the trvo-tltirds

gender prle ip party lists provides for patlianient to enact iegislation inrposing

sanctions o1 a political parly that tails to ensure thai the party list of nonrinated

canclidates comply with tlie principle that not more tiran olre-tltirds are of the same

gender.

262. National Women Steering Committee subrlittecl tirat Parlianrent as presently

constitr-rtecl is irr violation of the Constitution with te-Qards to the two-thilds gender

principle and is in violation of several conrt orders to put in place the necessary

mechanism to ensure that it is properly constihrted. In recognition of this. anci iu

compliance rvith Article 261 (5), (6) (a & b), and (7) the chief Justice Emeritus,

the Ho1. David Malaga issued an advisory to ttre President on the 2l'( of

Septernber' 2020 to dissolve Pariiament.

263. Mr. i(be Mungai was of tlte view that wtrilst section 9 of the Bill was a rnajor

step to help in realization of the two-thircls gender principie fur1her aru.endment

should be r:rade In order to reduce the nuruber of nominated women on accottnt of

the trvo thirds gender principle. He proposed that-

i) Articies 88 and 90 of tlie Constittrtion should be arnended to provide that

IEBC must ensure that the party lists subrnitted by each political party

complies with the trvo-thircls gencler principie at the County level. This rviil

ensure for instance that if Siaya and Idambu have 9 and 15 constituencies

respectively ODM and Jubilee wili have high chances of compl,ving rvittr this

principle in their" respectirre strong holds. Otlterwise there is no valtle in

Jubilee subnritting a list consisting of 8 women in Siaya County and only

three in I(iambu Corurty and vice-r'ersa'

ii) Article gl(i) of the constitution should be amended to make it an express

obligation of political parties to comply witir the two thirds gender principle

in nominating canclidates at the contlty and national levels.

iii) Article 92 of the Constitution should be arnended to provide that in allocating

flinds from the Political Parlies Fund the number o1'r'otes gamered by elected

' wonten shall be mulripliecl by tu,o in order to give additional incentives for

..B.olitical parties to nominate women fol elective positions.-\
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264. The National Women Steering Conrmittee voicccl a contrary opinion. Ihey
sr'rbnritted that the ainendment [:y pror,,idin-9 ibl sanctions fbr a political party that
lail to cotupl,r' rvitlt tlte principle that not nrore than nvo-thircls of tfie party,s
candidates are of the same sender. ihe proposal seeks to ir:stitutionalize impunitv
aud cou'uplion. It is r.rncoitstitutional as it rvlites into the sLrprente law of t[e lalcl.
a contradiction and is theretbre void in liglir of the contradiction

265. Plofessor Lunlutnba rvas of tlie vierv that the amendruent \.vas unnece.ssary as tl]e
Constitution aheady provides for the tu,o- thircls (2/3) gender rule rvhich only
requires ir]rplementation and shoulcl not forn tiie basis for constitutionai change.

(13) Over rcprcsentation and rvagc bill

266. The representatives of the prornoters suburitted tirat an ernpirical clata fiom tlre
study carried out by the attclitor general in 20i6, inclrrcling consulti6g tfie Inter.-
Parlianrentary Union (IPU) as to the average numbel of people u,ithin the category
rvhere I(enya was situated, that the representation \.'as r,vithin the norrnal range.
They stated that considering, Arlicle 8l (3) (cl), tlie principles on universal sufti-age
and equality of tlre vote, the conclusion uras that the Kenya parliament u,as not a

bloated Parliament.

261.The Pan-Af icau Leadership Foundation submitted tlrat tlie proposal to amend
Article 98 to chauge the composition of the Senate to two senators per count5r, a

tnan and woman. thus raising the cornposition of senate by about 4Oo/o wascoming
at a time when i(enyans feel the pinch of being over lepresented and burdened by
heavy taxation. The further subrnitted tliat consiclering tite size of the country the
found there were already too nrany ilembers of parliament and adding mor-e
rnembers adds no other than a heavy tax burden on the people. They argued that
the existing numbers of members of parliament neecleci to be recluced.

268- Youth Now Kenya submitted that the proposed additional constihrencies ,,vili
burden the country as concerns has already been laisecl by the National Treasury
and Salaries and Retnuneration Commission on the ballooning wage bill. 

'

269. Yvone Gacheri was of the vielv tirat ttre expansion of Parliarnent woulcl increase
the wage bill and should therefore be rejected.

u/4.
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(14) Court cases

270. TheLincla Itatiba submittecl that parliarnent shoulcl also be a\val'c of the fact that

tfue Higli Court hacl issuecl cot.lser'\,zrto1'y order.s a-tiainst the I]BI Constitutiorral

aurendmcut proccss 1>encling clete:rninatiou of itetitiotis 1:rresently be{bre tlte Corrrt

seeking inter alia. a cleclaration of' the BBI process as uncollstittrtional, ancl

proteclion of tlre "basic structure of the Constitution. Thc ar-Qtted that the Ll<:trrt

l-ras put all pubtic institutions, including Parliament on notice that it is imprtrdent

to spend public rnoney BBI in the intervening period because tlte decision of the

Court could render the et:tire exercise nugatolJ.

(15) Basic structurc ol the Constitutiotr

271.lvlr. Nelson Havi submitted that the corpus of amenduents pt'oposed in the

Amendment Bill., \,\,as so extensive fhat it alter:s the basic structure of the

Constitution of Kenya in particular oo the framervork of Government rvhich can

only be effected by rvay of promulgation of a nerv Constitution.

(I.6) [mplication of the proposed amendment to Article 2A3 or, prioritization

of per capita allocation ancl capping

272. Tbe Pastoralists Stakeholder Forum submitted that u,ith respect to Clause 50 of

the Bill that amends Article 203 of the Constitution by inserting additional criteria

in the form of paragraphs (1), (m) and (n), the forum ploposes that paragraph (n)

be deleted. They stated that one of the objects of devolution under Article 174(t)

of the Constihrtion of Kenya is to prornote social and economic deveiopment and

provision of proximate, easily accessible services tiuoLrghout the country, ancl

therefore the prioritization of per capita allocation and capping uuder paragraph

(n) negates the gains macle so tar and the purpose and objects of devolution. They

gave tlie example of the cost of clelivering polio vaccitre to a child in Turkana

County from the KEMSA r.varelrouses in Nairobi sliall deflnitely not cost the same

as a delivering such services rvitliin Nairobi-

Issues for deternrination

273. From the submissions received, tire Coinmittees noted a number of recuning

matters of concem to tire public ancl stakeholders which tire Committees banded

into the following thematic areas-

(l) nature of the Bill:
public parlicipation on tlie Bill:

(70)
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(3)

(4)

(5)

(6)

processurg ot'the Bill :

substantive issues on thc Bill:
lef'erendur:t isslres:

implications o[ the proposed anrendment to Article 203(l) of the

Constitr-rtion on the criteria fbr detcrlrining the equitable share of nationtrl
reveuue allocated to the count)r govenlments; ar:cl

the status of litigation relating to cor:sideration of the Bill.(7)

274. These thematic areas are cor:sidered in Chaptels Four and Five of tlte lteport.
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CHAPTER FOUR: STr\TUS OF LITIGATION ON Tfm CONSTITUI'IOn* OF

Ii[,NY.\ (ANttsND],ItrNT) BILL, 2020

A. Introduction

275. T[erc are two (2) Pctitions that have ireen fllecl at the Supretue Corirt ol'l(c:nYa

and eigtrt (8) Petitions at the FIigh Cotrrt of l(enya regardin-u the BLrilding Brid-ses

Initiative (BBI) l)rocess and the Cr:nstitutior: of Kenya (Ailenclrnent) BiI1.2020.

276.T|ie Petitions seek to chalienge the content of and the processes by u'ltich the

Constitution of l(enya (Amendment) Bill. 2020 rvas formulatecl and the steps that

have been aud that are intendeci to be taken in seekir:g to amenclthe Constitution.

They contencl that the said contents and processes violate the Constitrrtion.

B. Aclvisory Opinion Sought at the Suprenre Cout't of l(cn1'n

277. By a reference dateci ?5tt'Noven'ilrer, 2020, the County Assernblies of Nandi and

Keliciro requestecl for an opinion on interpretation of Articles 255 and 257 of the

Constitution regarding procedures fol amendrnent of the Constitution. By a

reference clated 2nd December. 2020, the Govemor, Ir4akueni County also

requested for an opinion on the same issttes

278. The two references wet'e consoiiclateci and heard together as follows -

Supreme Cow't Adtttsory Oltittiott Reference Nunfiers 3 and 4 o.f 2020

(Consotit{uted):

Applicarfis: The cotutq, Assentbly of Ket.icho coun4t, The coun.ty Assenbly o.f

Nandi County and the Governor, Mahteni Cotutty

fnterestecl Parties: The Speaker oJ'The Natiortal Assembllt, The Speaker of t:he

Senate, The Hon. Attornel' General, The Independent Elecioral ancl

Boundaries Commissiott, The Law Socteh' of Kenya And Otlrcrs

219.The Appticants sought tlie Advisory Opinion of the Supreme Court on the

follorving questions -
(a) Interpretation of "approtes" under Arlicle 25'l(6) of the Constitution. WhetheL

approval by Countl Assemblies of a constitutional amendment Bill througli. a

popular initiative under Article 2-57 of the Constitution-

t) Requires a County Assembly to process tire Bitl under its standards tbr

processing and passing Bills, inchiding ilanrlatory number of times for

reading Bills of the Assenlbll' and attending pt'ocesses'

R:--\.
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ii) Requires a County Assenrbly to do pubiic participatiou for the Bill irnder

Atticles l0 ancl I l8 of tlre Constitution be fore approvai;

iii) Perrnits a Courtty Assembly to arnencl a cor:stitutional an:endment Bill to

align it r.vith the contributiorr by Mlembcrs o1'the CountyAssernbly and to
incolporate vier.r,s reccived li'oni public durins public participatiorl allcl

iv) Requires passage by simple ruajorit.v of N4CAs present at the tinre of voting
or by a vote of not less than t/z of al1 i\4CAs; or through a vote supported iry
not less than 2/3 of all i\,lCAs.

(b) What is tlie con.stitutional process for Parliament to consider consideration of
a constitutional amendment Bill presented under Article 251? ls the procedure

stipulated in Article 256 (256(1) through 256(3) the proper and comect

procedure that Parliament ruust use to consicler in the passage of the Bill on the
popular initiative under, Article 257 of the Constitr.rtion?

(c) \\ihat is the requirement of the Constitution in regald to referendum aud

specifically
i) If a constitutioual a:nenclntent Bill contairrs a mixture of uratters/issues
' some requiring rel'erendum under Article 255(l) and others not requiring

referendum:

' Is the entirety of the Bill presented to the people for a vote at a

referendum?

' If only those issues implicatiug Article 255(l) are presented for
referendum, is the entirely of the Bill defeated if some or all the issues

presented for referendum fail?

ii) if a single Bill proposes to amencl nlrmerolrs lrrovisious of the Constitution,
does the Constitutiori require a single or rriuitiplicity of questions to be

presented for a vote at tlie ref'erendum, especially delineated on the basis

of:
. Each provision sougirt to be amended;

. grouped on the basis of subject n:alter irnpticated; or

. On the basis of other objectively articulable criteria that aligns with tlre
conslitutional amendment principle of "uttly on of content"?

(d) \ffiat is rneant by "a proposed antendnlenl" in Arlicles 255(i) and 255(2):

i) Does the Constitution require that a "J3ill" to amend the Constitution,
refened to severally in Articles 256 and 257 should only contain onc

matter/issue on amendment of the Constitution?

ii) Relatedly, can "a Bill to amend" the Constitution referred to in Article
256(l) or the "draft Bill" to amend the Constihrtion under Article 257(3)

t ttLJ
L/. -,!
Vz>
o',

(7i )



be in the ibtrl of arr ornnibus Bill to amcnd varior.ts urtclated constitttticrual

rlattels?

(e) Can a gLr\1etrlrlt6rrt at the national or couuty level, rr state orgall. a state Ol public

oftrcer -

i) ftiitiate a constitutional amendment througlt popLrlar irtitiatit,e ttuder Articie

257 of tlie Constitution'?

ii) If t5e answer to tire above is 1'es, is it corrstitutionally pelrlissibie under

Articles 257,201(cl) and (e), 174,73,75 anci 10 for the govern:lent.state

orgar. the state or public oft-icer to-
, Usc goverrrtlent or-state resources to support and or finance the process

of initiating (or inciclental processes) a popular initiative contemplatecl

in Article 257(l) tl:rough (4) and 257(10) ct (l l) of the Constittrtion?

" Deploy state and pubiic officers lor pnrposes of collecting or facilitating

the collection of signatules referred to in Article 257($ of the

Constitution?

280. By a Ruling issued on l6tl'Ivlar:clr, 2021 (Arurcx 22), tl:e Strpr:eme Court cleclined

to give an aclvisoly opinion on the fr.r,o consolidatecl lteferences, holding tliat -

(c)The High Cotu.t hcts been ntoted by tlrc partie.t tmder ilrticle 165 kil aJ'tlte

Constitntiol. '!'lte1; seelc a ntunber oJ'Jar-reachiizg declarcttiotzs t'vhiclt in our

vtetu, cctit only be nzade a,fter a rigorotts and extensive intetpretation, of the

reletanr prottisions of the Constihltion v,hose nrcaning has been caller! into

question.

(b) Ite ctlso note that the l{igh Cottrt petilions vvereJiled before tlrc tuto References

seebing this Cowt's advtsottt opittion. Condng to the criltcal question as to

y,ltether. tlte issues pending hefore the tvtto cor,rrls. beu any subslanlive

sindlarity as to pttt Lts on a t.rajectorv of restraint, we lnt,e corne to lhe

conclus{on that, indeed flli.r is the case.

(c) 'f*e cla not see hott, the lligh Cotu't can deterntine the issztes before tt withottt

ventttring ilto sintilat' qttestions rtow, pending before us itt the h'vo References.

Given tlze tinti.ng of the proceedings before the tuvo courts, there is a distittct

possibtlit.v that th.e ad.visaty opinton and declarations ft'ont tlrc Suprente Cou't

anct High Cotu-t respectit;ely, could issue at the sante tinze. Such a scenario is

like\t 16 cause coyfttsion and an-riety in the public nind, nol to ntentioit the

potential threat, to the principles oJ' certatrzty and -finalit,v in judicial

pronouncenTenls.

(ct) We have alreaclst noted iltat the matters before the tvvo colrrts, are oJ'greaL

public importance, reqtttring ttrgenl resolulion. Yet we do not thinlc that the
--')'ssues 

before the High CotLrr, hctve been lodged in an aclversarial posttLre, such

(74)



Q-\ tttould entbolden ihis Cout'l to proceerl and rencler an opinion trs sigirulled
irt the quotecl Parogtnph ttbot,e.

(e1 On tlte conlrcu!, the I-lQh Court is being cqlled, wiih rtttendrtnt tone-e o.f

urgerTc.l:, lo exercise otrc o.f: the most ittrpot'tctut ospecls ol its oi-igintil
jttrisclicli.ott, i.e., !o itrlerpt'et llrc. Constittttion. ln the circtuttstances. \)e see no
justifica.tiort t.o ttstttp lhal Courl 's role a.s cleru.l1, cortstt.ucted itt oltt.
c o tts t i I ttlion al s e t- up.

C. Constitutional Petitions filed beforc the I-Iigh Court of Kcnya

281. A total of eiglrt (8) Petitions ltave been filecl at the I{iglr Court of Kenya. as

discussed belorv.

t) Petitiort hio 8282 of 2020: David Ndii & Olhers vs. Attonrcv Generul &
others

282. Three ntain issues were raised in this Petition, namely -

a) whether the legal and judicial doctrine of the "bastc strl.ctut.e" of a

Constifution, the doch'ines of "corstittttional entrenchntent clnuses" "zut-
antendable cottstittttional prouisiotls", "lmcon$itttliorTal conslitutiorta!
amendntenls ", "the lheoty of un-atnendability oJ'the constittttiott", "essential

featw'es iit a ConstitLtttotx", and the "itnplied lhnitations of the antenclment
po\{er in a Constittttiott" are applicable in the Republic of Kenya;

b) whether- chapter one on Sovereignty of the People and Supremacy of the

Constitution, chapter Trvo on the Republic, Chapter Four on the Bili of Rights,
chapter Nine on the Executive and chapter Ten on the Judiciary and the
provisionsthereinformpartofthe "basicstttrctu'e","entrencltmenlclauses"

and "etenti4r " provisions of the Constitution and therefore cannot be amended
either under Article 256 by Parlia::rent or through popular initiative under
Article 257 of the Constitution; and

c) wlrether, taking guidance frorn the doctrine of the "basic stntcture" of the

Constitution, "the constiiuent porver" and the doctrines of "unconstitutional

constihttiortal anrcndrnents", "the ltnttts o{ the antendrnenl power in the

constittltiott " and the theory of un-amendability of "eternit.v" clauses. there is
an implied or implicit Iimitation to powers of constitutionalamsnflments under

es 256 and257 of the Constitution
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283. Tlie Petitioir and rhe Supp<lrling Aftlciavit pleadcd facts aucl pointed out tlte Iau'

necessaly to enable the makinq of the orclers sought there iu. The r-rltintirtc reliel:s

sotrght in this Petition u,'ere fottrf,old-

(a) A ctcclaration tliat tlie basic structur'e of a Constitution rvhich 1:recltrcles

amendnreitts thet'eto is applicable in l(enya:

(b) A cteclaration that the basic strr.rctule cloctrine applics io the StrLtctrtre of the

Republic. the Bitl ol'Ri-qhts- the Executive. Parlianreut and the Judicialy ancl

the Articles in respect thereto irr the Constitutiorr of Ken17a cannot be amencled

by parliamentary or popr.rlal initiative;
(c) A declaration that Parliament's power of amcndrneut of the Alticles of the

Constirution of I(enya is lirlited and does not telatc to alteration of the basic

stt'ttcture thereofl and

(d) A declaration that the Constitution of Kenya (Aniendment) Bitl, 2020 is an

unconstitutional atternpt at arnendment of the Constitution of Kenya in so lar

as the same reiates to tire Executive, Parliament. and the Judiciary,

2) 7 2020 e Utiorr tj.s.

Comnittee of BBI & Qthers

284. The main issue raised in this Petition was u4rether the Taskforce on Building

Bridges to Unity Advisory rvas duty bound to include an indeperrdent and

constitutional I{ealth Service Comrnission in its October. 2020 Report. Arising

from this, the Kenya Nationai Union of Nurces sought -
(a) A declaration that the omission of the Petitioner's proposal fol an independent

and constitutional Health Seruice Cornmission in the October, 2020 Report of

the Taskforce on Building Bridges to Unity Advisory offends Articles 10,27,

41, 43 a;1td 47 of the Constitutioit of Kenya and tlie laskforce on Building

Bridges to Unity Advisory be compelled to pubiish a fresh Amendment Bill to

include the same:

@) A cleclaration that the Independent Eiectoral arrd Boundaries Comrnission

(IEBC) be prohibitecl frorn conducting the preparatorl process towards the

approval of the Amendment Bill and submission of the same to a refelendum:

a:rd

(c) An order that Parliament be restrained from receiving and passing tlie

Amendment Bill.

\
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3) I'elitiorr No 400 of 2020: Third lllat Iiettvtt vs. ,9teerirt s Comilittee
of BBI & Otlrcrs

285. The cluestion raised b), Thirch.vay r\lliance Kenya and tq,o others was r.vSether a

popular initiative ior the amendnrent of the Constirution of Kenya czur be
contmenced by State actors in particular. the President of the Republic of Kenya.
A further question rvas rvliether a pol>ular initiative in the amendment of the
Constilution can be courrlrenced ancl undertaken r.vitirout a legal framelvork fbr tlie
same.

286. The reliefs sought in the Petitioir lvere -
(a) A declalation that the Constihrtion of Kenya (AmendmenQ Bill. 2020 was

uot a poptrlar initiative tolvards the amendment of the Constitution of Kenya;
(b) r\ declaration that tltere is no Iegal fi'ame,,vork to undefiake an amendment by

tvay of a popular initiative to wit: collection of signatures and their'
verification and conduct of a referendum; and

(c) A declaration that Couirty Asserlblies have the power to amenci the
Arnendment Bili.

4) Petitiort No E401 of 2020: 254 Hope vs. Attorney General & IEBC

287. The quesfion sought to be answered in the Petition by 254HOPE r.vas whether the
National Executive or any State organ or entities can commence a popular
initiative for the amendment of The Constitution of I(enya and utilize public fi.rnds
in the initiation and pursuit of the process.

288. In that case, the Petitioners sought the inr.alidation of the entire process resulting
in the publication, approval and passing of rhe constitution of Kenya
(Amendment) Bill,2020.

s) Petition No 8402 of 2020: .Itts-ttts a & Isaac Os,ola vs- Atiornev General
& Others

289. The Petition by Justus Jurna and another raised the question of whether the creation
of sevenly (70) constiluencies of the National Assen:bly in the Constilution of
Kenya (Amendment) 8il1, 2020 rvas unconstirutional, the functiorL of delimitation
of constitttencies being constihrtionally vestecl in the Independent Electoral and
B oundaries Commission.
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290. The petitioners prayecl thal tlic Court declares as uncoustitr-rtiortaI artci aunttl the

creation of se..,enty (70) constituencies of thc National Asscnibll, itr tire
Arnericlnrent Bill.

6) Petitiorr i\to 8416 o f'2020: Nlorara Oruolia vs. Iluikr Orlirrgt & Otlrcrs

291. The Petition by Morara Outoke raised tlre fbllor.r'ing issues -

(a) Wlietlier the Constitution of Kenya (r\mendment) Bill, 2020 can be subr:ritted

to County Assemblies for consideralion. tabled in Parliarnent for passing or

rejection and transmitted to a leferenduni in the absence of a legal fraurework

for facilitating the samc.

(b) Whetlier the Amendment Bill can be transinitted to a t'eferendum before a

natiourvide votet registration exercise;

(c) Whether the use of public funds by tire President and I-Ion. Raila Odinga in the

initiation and facilitation of the process culminating in the tabling ol tlie
Amendment Bill in Parliarnent is unconstitt-ttiotrai; and

(d) Wliether Parliainent has power to act upon the Amendment Bill follou'ing the

declaration of its unconstitutjonality for r,vant of enactment of the two-thirds

gencler laws ancl the advisory by the Chief Justice to the President for its

dissolution.

292. The Petitioner prayed that the Courl declares as turconstitutional and invalidates

the entire process culminatilg in the publication of the Constitulion of Kenya

(Amendment) Biil. 2020.

7) Petttton No 42(i of 2020: Issac , luochter vs. Steerins Cout nittee of'IIBI &

Others

293. In this Petition, the kev question raised was r.vhether the President l:as po\Yer '10

initiate an amenclment to the Constitution of Kenya in the manner relating to the

Constirr:tio1 of Kenya (Amendment) Bill, 2020 and to use public funds in sucli a

process.

294. The Petitioner sought a declerration on unconstitrrtionaiity and the invalidation of

the entire process culminating in the pubiication of the Constitution of Kenva

(Amlndment) Bill. 2020.
l
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8) Pa{itiotr No E2 2021: iWUI{aRI vs. [EI]C & Orlr ot'tnerlv lVfortrltusrto/' ars

I'et. E0l of'2020t

295. The Petitioners in this suit questioned u,lrether the velit-rcation of signarures oi the
promoters of the Constitution of I(er:ya (r\nrcndruerlt) Bill. 2020 could be

ui:dertaken rvithout an enabling Iegal fiamervork in place.

296. A declaratiort was therefore sought to invalidate the veritlcation of signatr-rres of
the prornoters of the Amendnrent Bill.

D. Considerafion of the Petitions liled at thc Iligh Court

297. While the said Petitions were fiied separately. each of the Petitions was found to

raise substantial questions of larv to warrant the empanelment of a bench of no less
tiran three judges to hear and dete nine it. Consequently, tl:e Honourable Chief
Justice empanelled a Bench comprising the following Judges to hear and

determine all the eight Petitions-
a) Justice (Prof.) JoelNgugi - Presiding
b) Justice Geolge Odunga

c) Justice Jairus Ngaali

d) Lady Justice Janet Muh.r,a (later replaced by Lady Justice Matheka).
e) Justice Chacha Mwita

298. Ali the Petitions were mentioned before the above bench on 21't January, 2021

and, with the concunence of the Parties, the Petitions \vere consolidated, with
Petitiott E2B2 of 2020 being the lead file. The court further issued dilections on

the hearing and determination of the consolidated Petitions, rvith the substantive
Hearing scheduied for 17'l', tSlh and l9d,March,2021.

299. However, liberty was granted to the pafiies to move the Court if circumstances
arose which were not in the contemplation of the Court at the time it issued the

said directions.

-100. it is pursuant to the foregoing that the 25't' Interesiecl Puriy in Petition E400 of
Petiiiott E282 of 2020 (consolidated), the County Assernbly of Turkana frlecl a

Ir4otion dated 28'h January, 2021 seeking an order that pending the hearing of these

Petitions, the Court do issue a conservatory order barring the 3'd to 49ft interested
parties, the County Assemblies, from considering the Constihrtional Amendment
Bill submitted to them by the IEBC pnrsuant to Article 25'1(5) of the Constitution.
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301. Apart fi'onr the above urotion. the Petitioners in Petiiiott No 8400 oJ'2020,

Thirc{tvrt.l, Allkutce. l,lit'Ltt'rt I'[/ay,et'tt attd Dr ,4ngela lulwikali, by rvay of a

certificate o['urgeucy dated 26tl'.lanuary- 202]. clreu,the coutl's attcution to tlte

fact that t[ere hacl Lreen significant developn]ents. 'fhe alleged developtttents,

accorcliug to the said Petitioners" culrrrinateci in a press statement [r'ont the IERC

on 26,l,Ja1uary, ?021, confirmiirg that it was satisfied tirat the Cor:stitutional

Anrenclment Bill had n:et the recluisite ttrreshold having been supported by

1,140,845 registered voters and it u,as suburitting the Constitutional r\menclmetrt

Bill to each of the 47 County' Assernblies tbr considerzrtiotl pulsuarlt to Article

257(5) and (6) of the Constittrtion

302. The saicl Petitioners were apprehensive that, r,r,ith the Bili being transmitted to tire

County Assemblies for their consideratiott, and sr:bsequently to the Natiorial

Assembly and the Senate, it t,as possible for the Bill to have ireen debated and

passed before the Court hearcl the consolidatecl Petitions in ]vlarch, 2021. u'hiclt

r.vould render the Petitions moot and nugatory.

303. The said applications rvere canvassecl by way of u,ritten submissions and the Cout

cielivered its Ruling on Stl'Febutary,202l (Annex 23). where it held that -
fu) lTritlrctd clecidirtg with.linality the isstrcs raised in these Petittons and v,hite t'r'e

do not ctgree that tlrc Processes interuded to be taken b)' the Cor'tttt'v Assentblies

ancl Parliarnent yttll rencler these petilions npe(htolts, we are of the viev' and

Jincl tlzat.-.it ts in the public interest that appropriate consentatorv orders be

grarzted.

(b) Consequently, we lzereby order that A coflservatory order be cmd is hereby

isstrec{ restrai.ning the Independent Electoral and Boutdaries Conmissiott

Ji-om.faciiitating and xbjecting the Constittttion (,,lntettdntent) Bill, 2020 to a

referencltun, or talcing any ftnThet' action lo advance the Constittttiott

(Antettchnerzt) Bill, 2020, pen.cli.ng the healing and detenrtinatiott o-f ihese

Cons o ltdated P etitiotts.

304. The consolidated Petition was subsequently heard on iTtl'. lSth'and 19'l'Ir'larch.

2021 rvhere the cor:solidated Petition. The Court directed that Jtidgment shall be

delivered on Notice.

305. After- the hearing. ttre Petitio:ner in Petition No E400 oJ'2a20; Thircl Flralt Alliance

Kenyanrade an oral Application to vary, modify ancVor cnhance the conservatory

orders issued on 8,h February,2021 to include an orcler against the 1" and 2nd

Intgrested Parlies, that is, the Speakers of the Houses of Parliament. restratniug
\
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them. ullon the passing of the Corrstitution of l(enya (Arnendment) Bill, 2020.

fi'onr sr.rbmiiting to the Presiclent:

i) The Constitution ot Kenya (Ainendnrent) Bill 2020 tbr assent and publication:
and

ii) A certificate thai the Bitl lras been passed by Parlianrent.

306. The Application was based on tlte grounds that u,itli tire Constihrtion of l(er:ya
(Amendr::ent) Bill. 2020 traving Lreen altprovecl by a ilajority of Count-v

Asserublies and trausrnitted to the National r\ssen:bly aud the Senate for approval,
there was a real possibility ti:at the trvo l-louses wouid pass the Bilt and transmit it
to I-Iis Excellency the President rvho may assent to the Bill r.vithout subjecting it to
a referendutn. In that case, the consolidated Petitions rvould be renderecl nugatory,
moot. ot:solete arrd an acadernic exelcise.

307. By a Ruling issuecl on 26tr' i\4arch, 2021 (Annex 24), tbe Court issued orders
baning Ifis Excellency the President from assenting to the Constilution of Kenya
(Anrertdntent) Bill, 2020, shouicl it be approved by the trvo Houses of Parlianrent.

The Courl flirlher directed that, should the President proceed to assent to the Bill,
the amendments shall not come iuto force r-rntil the determination of the petitions
challenging the process.

E. Observations of the Committees on the implications of thc various court cases

relating to the Building Bridgcs Initiativc (BBI) and thc Constitution of
I(enya (Amendment) Bill, 2020

308. A conservatoty order was granted in the consolidated Petitions before the i-Iigh
Court (Pefition 8282 of 2020 being the lead file) restraining the Independent
Electoral and Boundaries Cornmission {i'om facilitating and subjecting the

Constiiution of Kenya (Amendrnen| Bill, 2020 to a referendum, or taking any

further action to advance the Constitution of Kenyzr (Arlendrnent) Bill, 2020,
pending the hearing and detennination of the Corrsolidated Petitions. This order
remains in force until tlie judgment is delivered. Therefore- should the Houses pass

the Constitution of Kenya (Amendment) Bili, 2020, the IEBC would be unable to

subject the Bill to a referendurn.

309. There is also in place an order in the consolidatecl Petitions before the High Court
ban-ing His Excellency the President ftor:r assenting to the Constitution of Kenya
(A.rnendment) Bill, 2020, should it be approved by the trvo Houses of Parliament.
The order further provides that. shor"rld the President assent to the Bill, the
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zurleit(hltents shall ltor corlte into tbrce trntil the detenniuation of the Pctiirot-ts

chalIengine the procr:ss

i 10. 'l'here art: horr,e\,ol ni) orclers that havc becn issued Llarring consicleratiort ol tl-ie

Constilution o I Keu1,a (i\ ureuclnient) 13 i l t. 2020 b1, Pall iartrcnt.
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CIIAPTEII FI\/E: EN'IIIIiGING ISSUES CONSIDEITED BY TI{tr
COVt},fffTEES

i1l. In tlie process of considering the Constitr.rtion of I(enya (Aniendnrent) 8i11,2020
ancl u'hile couducting pnblic participation on the Bitl, tlie Conrmittees identifred

several weighty constihrtional. legal and proce<lural issues tbr consiclelatiorr rvhiclr

tvere clustered under the fbllowing lhenratic areas-

(a)

(b)

(c)

(d)

(e)

(0

(g)

nalru'e of the Bill:
public pafiicipation on the Bill:
processing of the Bill:
substantive issues on the Bill;
referendurn issues:

implications of tl:e proposed amendrnent to r\rticle 203(l) of the

Constifurtion on the criteria Jbr deterr:rining the equitable share of national

l'evenue allocated to the county goventments; and

tire status of litigation relating to consideration of tlre Bill.

3 12. Tlte sixth tl:ernatic area, the status of litigation relating to consideration of the B ill,
has been considered in. the preceding Chapter. This Chapter therefore considers

the first six thernatic areas.

A. 'fhe Nature of the Bill

(a) Bacl<ground

313. The nature of the Bill u,as the subject of a number of subrnissions made to thc

Committees. ivith the cluestior: being whether the Bill is one that is sought to be

introduced by popular initiative or orle by parliamentary initiative. The question

that further arises is whose role it is to determine this question and wirat

irnplications would then florv from the answer to that question. Various

submissior:s were received by the Corurnittees from the public on this matter.

These submissions can be gror"rped into thlee categories: those of the vieu, that the

Bill was one by popular initiative, those of the view titat it was not by popular

initiative and those pointing out that the Bill was brought tluough a pathway that

traversed both popular and parliarnentary initiatives as detailed belou,.

,"'"
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(b) Submissions that thc llill is :r poptrlat'initiative

314. Tlie l(elya Lau, lleform Comnrission strbnrittecl tltat it ltarlicipated in the drafting

oi-thc Bill arclstateclthat thc eracting lbnnula in the Bill indicates that the Bill is

ole by popr-rlar initiativc. I{LRC furthel subrnittecl that they ltaci Lrenchtnarkecl tl-rc

elacting fbmmla front Ireland s'hich is tr countty that has hacl sttccess in

anencln:ent of the Constitution tlrrouglt pclpular initiatives. He subnritted ihat a

Bill by a popular initiative must go to its rtreatrin-tiful eucl and should not be

lrijacked on the w'ay.

315. The Jubilee Party submittecl that BBI is a bottotn-up. people-lecl approacli to

solving challelges facing our coLrntry-. The pa-rty subniitted that BBI gives

Kenyans a chance to fix pressing national challenges and that BBI prioritizes the

neecls of \\ianjiku by entrenching socio-ecor:omic rights in the Constitution.

(c) Submissions that the Bill is ttot a popular initiative

3 16. Linda Katiba subilitted tllat rvhile the Bill prrrports to be the product of a popuiar

initiative, public funds had been expended in its preparation, including tlie

financing of tlie Building Bridges Initiative (BBI) Tasktbrce that prepared it,

collection of signatures ancl verification of the same by the iEBC. They furtheL

submitted that previous popular initiatives, notably the OI(OA Kenya initiative

mounted by CORD and the Pungrza Mizigo by Third Way Aliiance Party were

not funded by public resources. They therefore submitted that the Bill rvas a State

initiative masquerading as a popular initiative and should follow the constitutional

pathway as set out in Article 255, as the Constitution does not provide for a State-

I ed popu lar- Consti Luti o n amendment initiative.

317. The president of the LSK ard four rnembers of the LSK Council submitted that

the Bill did not get to Parlianent by rvay of popular initiative but rather, it is an

initiative of the llxecutive. They opined that Parliament should inten'ogate the

rnannel-in whicir the Bill was processed and submittecl to Pariiament-

3 18. iCJ-K submitted that t[e BBI process and approach cannot be compared to the

people-driven approach taken torvards the developrnent of the Constirution iir 2010

and as such, the document is not reflective of the viervs of a majority of Kenyans

but rather those of political elites.

319. lvk. Jonathan Kisia submittecl tirat a popular initiative should be reserued for the

peop
I
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le and the two ieaclers (His Exceilency the Pres'ident and the fotmer Printe
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Ir4inister) ought to have used tlic parliartentary initiative through their political
parties to amend the Constituiion.

i20. it4r. Isaac r\luochier submitted that tl:e process leading to the processing of thc Bill
rvas initiated aircl promoted b-v the Presidency tltrough a Stcering Cornmittee ou

the Iurplemerttatiort of the Building Briciges initiative to a Unitecl I(enya Tasklbrce
l{eport in contravention of the Constitr-rtion. lJnder Arlicle 131(2)(a) and 256 of
the Constitutiou, the President is requirecl to upholcl. r'espect and safeguarcl the

Cor:stitutiorr and to assent to a constitirtional antendment Bill.

32I . Mr. Aluochier fufiher submitted that the Constitution irad given only the national
Parliament and county assernblies and the people the power to arnend the

Constitution. I{e thus submitted that a constitultional amendment by rvay of
popular initiative sirould be proposed by a registered voter or voters, devoicl of
State support prior to the submission of at ieast one million registered voter
supporters to the IEBC and if it is by rvay of parliamentary initiative, it should
lbllor.v the larv and Standing Orders of Parliament.

(d) Submissiotrs that the Bill rvas brought through a pathu'ay that traverserl
both popular and parliamentary initiatives

322. TI:e National Women Steering Committee G\rySC) submitted that while the

Constitution of Kenya has clear provisions on anrendments, the pathways for'

constitutional amendn:ents are clearly stipulated in Articles 255 and 256 of the

Constitution, being padiamentary initiative and popular initiative, respectively. In
their view, the manner in which the proposed amendments irad been processed out
raised questions o{'legality and constitutionalism of the rvhole process. The NWSC
opined that the process used was appalently a n:ongrel of the tr.vo pathways, rvhich
is a rneans not provided for in the Constitution.

323.To detennine rvhetber the Bill is by parlianlentary or popular initiative. it is

important to look at Chapter Sixteen of the Constitution, which addresses the issue

of anrendment of tire Constitution, specifically Articles 256 aod257.

324. The Constitution provides for tu,o modes of amending the Constitution:
amendmertt by parliamentary initiative (Article 256) and amendment by popular

initiative (Articie 257).

325. The procedure for the amendinent of the Constitution by parliameutary initiative

7'is set out under Articie 256 of the Constitution. as follorvs-

llV,i
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255. (l) il Rill (o cunencl iltis Cotslitttt!.ot't--
(a) ma.1' be introducetl in eilhet'llou'se' o.f'Ptrlianetti''

(b) mat, not. aclclress {u't.t) otlter lt(tt(et'cqtrtrt.fiom consequetttiol

ilntendtttefils to legislatiott ut'Lting fi'om tlrc Bill"
(c) slmtt not be culler!.fbt' sec:rtncl re.acling in eithet'I{ou.se t't'ithin

ninet); tfuys a,1iu,' lhe.lirsr rectding o./'ttrc Bill itt tlmt l-lou''e: arci

kt.) slmlt ltn'e beett pas'sed b)' Parlitunenl vvlten eaclt [|ouse ol'

prtrlianrcn{ hcts passed the Bitl, h bolh il.s secottd and thircl lhtr.

House-

('2) Pcu-liantent shall pttblicise atry Bill to trntend lhis Couslittttiott cutcl.faciliiate

ptrblic disctrssiott aboul llrc Bill.

$) A,fter Parliatnentlrasse.s a Bilt to anrcnd this Constittttion, tlrc Speakers of tlze

il'vo Hotrses of Parlianzent slrull jointb; subntit to lhe Presideitt-

(a) the Bttl, for usseni cutd publicati.on; anrl

(b) a certdiccie thrtt the Bill lzas been passetl by Parliament in accortlance wi{.lt

this Article.

(4) Sttbject to <:lruse (5), the Presiclent slm.ll assenl to tlrc Bill antl cause it to be

ptblislrcrl utilhitz thir$ days a,fter the Bill is enacted by Pttrliatnett.t.

(5) If a Bitt to amencl thk ConstitLttion proposes an anrcndment relating ta a

nzatter nrcntioned in Article 2 5 5 ( I )-
(a) the Presiclerzt shall, befot'e assenting to the Bil.l, request the IndepencLent

Electoral arul Botmclaries Conunission lo condttci, rtithin nittety days, a rmlional

reJbrenclunt for approval oJ'the Bill; and

(b) tutthtn thir.ll, alay.e afier the chairpersott of the htdepetzcleni' Electoral und

Botutclaries conunissiott lzas certtJied to the President that ihe Bill l1,f-s beetz

approtecl in accordalce vt,ith Article 255 (2), the President slnll assenl to the

Bill and cause it to be Ptrblished.

326. The procedure for the amendment of the Constitution of Kenya by wa-v of popular

initiative is provicled under Article 257 of the Constifution as follows -

(t) An atnenclment to thts Constihttiort nzay be proposed by a popular initittttve

-rigned by at least one milliotr registered voters'

(Z) A poptnar initiative for an anrcndment to this Constitntiott may be in tlte

fornlofagetteralsttggestiorloraJbrnrulateddraJiBill.
\
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(3) I.f a pctpular initicrtive is in the /brm o.f'u genetrtl stLggestiott, the promotet.s
of lhat poptrlar iniiiatit,e shrtll.lbrntulrtte it into a ctraft Ilitt

H,) The Protnoters of"ct ltoltulat'irtiticttive shrtll clelit,er the clrtr/i Bill ctnfl the
sLrltlsoriitrg signahtt'e.s to the hulepentlent Electortrl arrcl Boundaries
Contnissiott, tvhich slnll vet'i/), tltul lhe initiatitte is sLtppttt-lecl b),rtt lertst one
nti.l I i o n regis le red yo ters.

(5) If tlre hzdepenclent Elecloral ctnd Bortndaries Cornmissiort is sutis.fied that
tlrc iizitiatit,e meels the reclttiretnenls of thi5 ,lrlicle, tlte Corumission slmll
subtnit ihe draJl Bill to eaclr cotuttl, assemb[t*.for- cottsicleratiort rltithin three
ntonlhs etftet' the date it n,as subntiiled bt the Contntission.

(6) If a comtht assentbiy approve.s the ctraft Bill.v,ithin tlu'ee rnonths after.the
date il vvas subnitted by tlrc Contmission, the speaker oJ'tlrc cotutlt, rtssentbh,
slmlldeliver a cop)t of tlrc drc{t Billjointly to tlrc Spealcer-r oithe.l-tvo llouses
o-f Parlfuntent, vpith a certiJicate that the coln'tb) crssetnb[t, has ttpprotted. it.

(7) IJ'a dra,ft Bill has been apDrovecl b),a nmjori\,o.f the cotuxty ussenzblies, tt
shall be inh"ocluced in Prtrliantent yvithorrt delcn,.

(B) A Bill wtder this Article is prtssed by Parlitmrcnt iJ'strppot.tecl b1t ct ntajori4,
oJ' tlre ntentbers oJ' each I-Io use.

(9) If Purliantent passes the Bill, it shall be submitted to the Presiclenr.for assent
in accordatzce u'itlt Article 256(4) and (5).

(10) IJ'either [Iouse oJ'Patliantentfails to pass the Bitt, or the Bill relcttes to a
nwtter spectfi.ed in Article 255(l), the proposed amenclment shall be
subnritted to the people in a referendunt.

(ll) Article 255(2) applies, u,ith any necessary modfi.cations, to a referenchnn
wtder clause (10).

32?. Tlie Constitution of l(enya not only rnakes provision for a referendurn, but also
lays out the constitutional right of the people to participate in the referendum.
Article 255(2) of the Coustihrtion provides tlrat a proposecl amendment sliall be
approved by a referendurn if at least twenty percent of the registered voters in each
of at least half of the counties vote in the referendurn and the amendment is
supported by a simple majority of the citizens voting in the referendum.

328. An examination of the two rnodes of amending the Constihrtion under futicles 256
and25l of the Constitution reveals the foliorving tluee key differences-

(a) Article 256(1Xd) provides that a constirutional amendment Billunder Article
256 (parliamentaly initiative) must obtain the support of not less than two-
thircis of all the Members of both the National Assembly and the Senate for
it to be passed at the Seconcl and rhird Readings. on the contr.ary. a Bill to
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arltend the Constitr.rtion under r\riicle 257 (popLrirtr initiative) ortly recluires

the suprport o1'a majoL'ity of ttie ivienrbels of each Flouse of Parliament tbr it

to be passect (Article 257(8);

(b) Article 2-S6(l)(c) provicles that a Bill to ilrrend the CcxstitLttion tluder

parliamcntar'5,initiatir,e shall not l:c callecl ior Second Reading in eitiler'

I{ouse r.r,ithin 90 ciays after the First ileaclirrg of the Bill in that Hotrse. Article

257 has uo such provisiori regulating the time for consideration of a Bill to

an:encl the ConstitLrtion uuder populal initiative;

(c) Article 257(10) provicies tl-rat iIeit]rer House of Parliaruent faiis to pass a Bill

to amencl the Constitution uncler populal initiative, or the Bill relates to a

maltel specifiecl in Arlicle 25-5(1), the proposed amendment shall be

suLrnrittecl to the people in a referendum- This provision may be cpntrasted

rvitli Article 256(l)(ci) rvhere a Bitl to amend the Constitution under

parliamentary initiative dies if it does not obtai:t the recl"rired tr.vo-thirds

supporl in both Houses of Parliament'

3Zg.lt woulcl appear that the purpose of inclucling the ArticleT5T itt' the Constitutiort

\vas to give the peopte a route of initiating and 1:rocessing through a constiflrtional

amendment that may not be popular or acceptable to one or both of the Houses of

Parliarnent or the Executive. This u:ay explain u,hy Article 257(8) provldes that

an amendmelt by popular initiative only requiles the suppoit of a majority of the

Mernbers of each House as cornparecl to Article 256(l) where a Bill to amend the

Constitutiol through parliamentary initiative requires the support of two-tliirds of

the Menlbers of both Flouses.

330. The CKRC Tecluricai Workiug Group "K" rvhiclt dealt rvith Constitutional

Cornniissions and Constitutional Offices ancl Amendment to the Constihrtion,

observed that Kenyans haci submitted that there was rteed lor a provision to enable

citizens ald the civil society to initiate constitutional amendtnents throtrgh a

process called "poptilar initiative"5.

33l.Robert Podolnjak, rvriting on Constitutional Reforms of Citizen-Initiated

Referendum: Causes of Different Otttconrcs in Slat'enta and Croatia notes that

"Given ...clifferences betvveen the popular referendunr and the popular

inititttive, I y,,ottlcl lilce to point to h.tto essential characleristics ilrut btnd them.

Tirct, are both fornt-s of cittzen-ittil.iated referendums. The essential pre'

Final Report 2005, pg 4365 CKRC
I
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candilion .fot' such t'efe.rencltLnts is thal llte inilhtors nt:.tst collect cr specifiecl
itttntber of'signaiut'es r't,ilhin a set Tseriocl of'time, both of n,hic:h are prescribetl
itt lhe cortslittttiort ot' llte. strtlute. The.seconcl cltarrrctet'i.siic tlrctt binds llrc nro

./brins oJ'cilizen-inititttud re.fbrendwns is lhat thet, occut- agctinst tlte v'isltes o./'

ei t I t e t' goventn t e n l o t' 
1.t 

o t' l.i ut n et t 1. " 
6

332. Comparatively, citizens can initiate anreudments iu Su'itzerlar:<l and Croatia, rvhile
in Slovenia, tl:e Oppositiou car: also initiate amendments. 'Ilie iciea is to allori,
citizens to engage in amenclments of the Constitution irrespective of the rvishes of
the political elite.

333. The above interpletation of a popular initiative accorcls with the expansive
plinciple of interpretation of hr.rnran rights. acknou,ledgecl u,orldu,ide. For
exarlple-

"Tlte Ew'opean Court oJ'l{unnn Rights applies ct ser.ies of interpreth'e
lecluiques thal svstemalicallv expanclstates' lnunan rights obligations.ftu.
beysnd the obligaliorts states toolc upon thetnselves by ratifying the

conventiotz for lhe Protectiort o.f fhtntan Rigltls ancl Ftuzdanzental
Freedonts... . Second, in silttrttions where tlenzocratic failures lead state.s

to ntix'epresenl the interesls of individuals affected by their hurnan rights
policies, expansive interpretntion can help altgn the policies oJ'stales n,ith
the true interesls of the citizens they repysss1ug. "z

334. In l(enya, tn University tlcadentic Staff Uruion (UASU) v Attonrc1, General & Chief
of Stctlf & anothers the Court held that:

"38. [n. tlte words of the C.ow't of tlppeal, "tlrticle 20 is couchecl in u,ide
and all-pervasive terms, declaring the Bill of Rights to apply to all layv

rutd to bind all slale organs and all persons. None is exentpt from the

dicttttei and comntands of the Bill of Rights and it is not openfor anvone
lo exclude lhent yvlten dealing yvith all ntalter-s legal," T'he Cout.t rprts

clear thd 'f iglts and fu ndanrcntal ft eettoms ilre to be enjoyed by every
person to llrc greatest ertent possible."- The lhente slrctid be

"rrta-rilnization antl not ntiltitttiqatiotz; expansiott, rtot cortstr-ictiott, "
((tlttorney General v Kituo Cha Slzeria ct 7 Others (supra) The Court

5 ?6, Journal forConstitutional Theory and Philosophy ofLarv,(2015), 129-149i Shai Dorhan, h De{ence C)f Expansit'e lnlerprenrion ht The Europecn CotuT Of Htunan Rigirs, Cambridee
Joumal of lnternaLional and Comparatir.e Larv (3)2: 508-5ll (2014)
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advisad tlrot tvltert irttcrprctirrg thc lliil o./'Rights, Couris shottld adopt a

pro-riglfts reulii.cttion urtrl ertJ'orccfite.nt uttifitdc and'nrind set r:ul.urlate rl

lo tha attuirrrttent os opltosetl lo the ctrrtuilrrtettl oJ'riglls ond

./it tr da n t e r ttu I .fi'e e rlo u ts. "

(e) Observations ol'the Comn'rittccs

33-5.With regar"cl to the Constitution of l(enya (Amenclment) Bi[[, 2020, the

Cornmittees obseivecl that pursuant to the prot,isious of Ariicle 257(5), the

IEBC was required to detemrinc tire cluestion as to u,hether a Bill is a popular

initiative Bill or not using ihe pi'ovisions of the Constitution. On this malter,

the Conimittees otrserveci that tire IEBC liad proceeded rvith the processing of
the Bill under Article 2-57(5) as one by popular initiative. The Cornrnittees

fr:rlher observed tirat the iEBC and the Speakers of the Houses had, tlirouglr

tlreir Communications, coufinled that various provisions of Article 257 ort

popular initiative haci been complied r.vith, as fbllows-

a) An antendtnent to this ConstitttttorT n?ctv be proposed b1, a populat

initiatit,e signecl b), at least one million regisierecl \;oters [Article 2 57(1)] .

IEBC confimred that this requirernent had been met - see IEBC'S Press

Release issued on)Znd Febn:aty, 20Zl (Annex l0);

bj A poptilat' iuttiative for an amendnzent to the Constiltttiort may be iru tlte

form of a general suggestiort or a _fornntlated Btll [Article 257(2)J: th.e

amendment was received by tite IEBC in the fomr of a foimulated biil
under Article 257 (2) - see IEBC's Press Release issued ot22"d February,.

2021 (Annox l0);
c) The prontoters of a populat' inittntive shull deliver the draft B ill and the

sLlpporting stgnatures to the IEBC, yvhich shall verifi, that tlte tnttiatitte is

sttpported by at least one nillion registered voiers [Article 257(4)]: this

rvas done - see IEBC's Press Release issued on 22"d February, 2021

(Aruw l0);
d) IJ'the IEBC is satis/iect thrtt the initiative nteets the recluirentenis o-f Article

257, the Comnzi.ssiort slrull submit the draft Bill to each couttwu assentbly

for cor,-sicleratiort tryithtn thre.e nzontlts of tlze dak rt was submitted by the

Contmissiott lArttcle 257(5)l; this lvas done - see IERC's Press Release

issued on 26't'January, 2021 (Anne-r 24);

e) If a colulty assentbly dpproves the draft Bill vvtthin three months aJter the

clate it vvas submitted by the Conutlssion, tlte spealier of'the count])

assentbly shall deliver a copv of tlte draft Bilt.iointl.v to the Speitkers o-f

the rwo Hortses of Parliament, tvith a certificate thut the counD, assembly

has approvect it lArticle 257(6)1. the Speakers of both Houses received

l
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l'eturrts fi'orn the ibrty-se'r,en County Asseinblics- indicated tb;rt foity-
tlirec (43) County r\sscmblies approved the dral't Bill- six (6) Counrl,
Assenrblies rejected the drati Bill rvl:ile one Countl,'r-\ssenrbll, abstainecl

- see tlte Comntunicati<lns of the Speakers c''f the National Assenrbly ancl

tlie Serrate (Annexes I5, 16, l7 nnd I8);

0 If a drc(i Bill has Lreett ulsprot,etl b), ct trtrtiot'ih' oJ' counq; assenblies it
sltall be introcluced ht Parliumetil without 6lslalt [Article 257(7)J. Tlie Bill
rvas introdtrced in the National Assembll, and in the Seuate. by rvay of
First Reading, on 4'l' ivlarch, 2O2l - see the Communications of the
Speakers of the National Assernbly and the Senate (Arurcxes 15, 16, 17
and l8).

336. The Comruittees ftrrlher obseryecl that in the process at hand, the Houses oI'
Parliament had not been ntoved either by a Member or by a Con'rntittee of the

respective I-Iouses, as provided for under Arlicle 256 on anrendmeut by
parliar::entary initiative, but by popular initiative uuder Article 257 o1' the

Constitution. Consequently, Parliaurent had processed tlie Bill as a Bill by popular
initiative. Further. tlre Corunitrees noted that neither of the Houses of Parliaruent
liad, in theil consideration of the Biil tlius far, required adherence to A.rticle256
generally and in particular to Article 256(l)(c) which recluires that a Bill to aurend

tlre Constihrtion by parliamentary initiative "shall not be calledfor second reading
in eillter House within ninety days after thefirst reading of t:he Bill in that l{ouse".

(0 Finclings of the Committecs

337. Arising {iom the above, on thc question of n,hether the Bill is one by
parlianrentary or popular initiative under Articlcs 256 and 257 oI the
Constitution, respectively, the Committees found that the Constitution of
Kenya (Amendment) Bill,2020 is one by popular initiative, under Article 257

of the Constitution.

338. There is need for Parliament to enact legislation setting out thc procedure for
proccssing a constitutionaI amendment under Article 257.
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B. The llotc of Parliamcnt in processing a Ilill to antcnd thc Constitution b1'

Popular Initiative

(a) Background

-3.39. UnclerAfiicle 94(l) ot'thc Constitution, le-sislative authority is derivecl trunr thc

people of I(enya and. at the national level, is vestecl in artd exercised by Parlianrent.

Parliarnent, by clint of tliis authority, rnay cousider ancl pass atnendn'Ients to the

Constitution. With respect to a Ilill by popLrlar initiative, Palliament is requirecl

trnderArticle 257 to either approve orr-eject a Bill by popular initiative. Topass

such a Bill, in temrs of Arlicle 257(8), it rnust be suppolted by a rnajority of the

Members of each of the Houses.

340. Besicles tlre requisite numbels to pass the Bi11, the roie of Parliament in dealing

r,r,ith a popular initiative Bill is not elaborated in the Constitution. fhe question

arises on the nature of that role. Is it merely irerfirrtctory or cerelllotlial? Tlte

Committees obserwecl that taking into account the iegislative authority of

Parliament under Article 94 of tire Constitution, the role cannot be ceremonial. The

Connuittees however, notecl Article 257(t0) which provides that"if eitlter Hotrse

oJ'Pcn"lianzentfails to pttss the Bitt, or the Btll relates to a ntatter speciJied tu 255

(t), the proposerl amendntent shall be subntitted to the people in a referenduttt"

and which therefore irnplies that Parliarnent cannot replace the people's viervs on

a popular initiative rvith its own. Tlrus. the uitimate autliority regarding a popular

initiative Bill rests rvith the people.

34 1 . \rarious submissions wele made on the role of Par liament in dealing rvith a popular

initiative Bill.

342. Mr. Nelsol Havi submitted that in the discharge of its frrnctions uuder the

Constitntion, Parliament is enjoinedto "protect this Constittttiotz and protnote the

democratic gotternance of the Repttbltc.". The protection of "t;lis Constittttiott" in

the context of considering amendrnents to the Constitution of Kenya requires

Parliament to ask itseif rvhether the document before it has been processed in a

manner consistent witlt the Constitution. This obligation requires that Parliament

becornes the sentry at the entrance scmtiniz.ing that no creature in the name of a

constirutional amendment is admittecl unless it has been processed regularly. in the

case of an amendment to the Constitution of Kenya by popular initiative, Mr. Havi

submitted that Parliament is under an obligatiou to examine the propriety of each

step of the process prescribed by Article 2-57 of The Constihrtion of Kenya.
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343. I(enya Larv Reibmr Commission erch,ised the Cor:rmittces tlrat Parliarnent cannot

ittake arlenclments on the substance of a ccrnstitutional aurenclurent Bill introciucecl

by u,ay of po;rular initiatrve. He uraclc rcl'erer:ce to ihe Constitutional anren(lrlenl
trl,popLrlar initiaLive il Ireland as a benchnrark for the Bill. I-Ic hou,ever oltincci
that Parliaurent rnay aniend erlors tlrat are not substantive ancl that clo not go to tlie
root oi'the sultstance of the Bill.

344. On the oLher hand, the Chairperson of'tire lnternational Couruiission of Jurists, ivir'.

Keivin ivlogeni, advised tire Comnrittees that Parlianteut had the polver to anrencl

the Bill. FIe made leference to Articlc ?57(7) and (8) of the Constitution and notecl

that nhereas the docunrent considerecl by county assemblies lvas a draft Bilj. the

docun:ent introduced in Pariianrent is a Bill and shotrlcltJrerefore be considered as

any other Bill, including by rnaking amcndurents to it. Ir4r. I(elvin lvlogeni stated

tl:at having received viervs fi'orn tlte public. it follows that the Cornrnittees "hove
lo consider tlte vieyvs, debate lhem and tvlrcre necessat'y, propose antendmettts to

the Bill fcti' utlolttion by the respeclit,e fJouses" and that Pariiament cannot
"rubberstatnp tlrc docuntent cts receivecl".

34-5. 5i,rri1urly, Mr. I(be Mungai. in advising tlie Comrnittees that Parliament has the

power to arlend the Bill, stated tliat prior to the Bili's introcluction in Parliarncnt,
it had been a draft Bill. It only becarue a Bill when introduced in Parlianient. I{e
further stated that wirsreas the draft Bill is tire property of its promoters, the Bill
(after introduction in Parliament) is the plopeity of Parliament and has to be dealt

with like atry other Bill betbre Padiarnent. Ivir. I(be Mungai further advised the

Conrmittees that"Parliamenl has a constit'Lttional obligatiott to ccsnf.nn y,hethet'

tlte Bill contplies vttith the Constittttiotl or nol" and that it rvould "be an act oJ'

abdicatiott oJ'tlrc duties of Parliantent if'Parliatnent wet'e to lalce lhe position tltat
i.Ls t'ole is u conveltor belt ... and (tltat) there is notlting lhat it cart do with the Bill
for pultoses oJ'ensuring that it is constitulior,-al" .

346. f'he key rationale git,en during the public hearings to support tlie subntissions that

the Bill cannot be amended included the fact that this being a popuiar initiative,
the ouly adjustments would be those that are not substarntive and which are

necessary to ensure hannony in tlie document. It rvas also noted, during the public
hearings that the.re was no 11-,rs5hcild regarding the nature of amendments that can

be ntade and horv far Parliament coulcl go in amending the Bili, if al all. It was also

observed that arnendtnents that could be considered minor, including cotrrmas.

cor.rld chauge the essence of a document r)r vary its interpretation.It was observcd

that opening the rvindow fbr arnendment could change thc very suLrstance of tlie
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Bill as initiated by the promoters aixl appt'oved b1,' the rua-iorit!' of'the cottnty

assemblies.

j47. Article 2-55(jXb) of ttre ConstitLrtion providcs that art amencltnent to thc

Ctrnstitution through a popLrlar irritiative uncler Arlicle 257 is euactecl 'b the

people rutd Pat'licnnent". The role of Parliar:rcut iu thc cortsideration oI the Bill to

amend the Constilulion under popular initiative is set or.rt tu:der Article 257(7t'

( l0), rvhich provide as follou,s-
(7) I_f n draJi Bill ltas been approved b),tt tttciot'it)t of the colutlv a.vsemblies, it

shall be introcluced in Parltametfi t'vitltoul delav.

(8) A Billutder thts Article is passecl b")' Parl'ianrcttl il'sttpported bv a nmjoriht

of tlte ntembers of eaclt House.

(9) If Parlianlent passes the Bill, it shctll be submitted to the Presidentfor assent

' in accordance v,itlt Article 256P) cntd (5).

(10) If either House of ParliamerilJait-r to p(tss ttrc Bill, or the Bill relates to a

matter specified in ;lrticle 255(l), the proposed antendnrcnt shall l:e

submitted to tlrc people in a re.Jet'etzdrun.

348. In addlessing the role of Parliament in processing a Billby popular initiative, trvo

issues arose: the role of Parliament regarding enors of fonn and the role of

Parliament in unconstitutional constitutionai aurendments.

Errors of Foi-m

349. The Committees obsen ed that the Constinrtion does not give specific guidance on

how to deal with en'ols of form in a constitutioual atnendment.

350. TIie 2008(2001) constirution (repealed) r.\,as explicit on the role of Parliament, but

it only dealt with amendrnents by Parliament and had no provision on amendments

by popular initiative. Section 47(4) provided that-

"lIhen a Bitl for an Act of Parliament io altet' this C.ortstittttton has been

introchtcecl into the National Assentbly, no allerations sltall be ntacle in it

before tt is presented to the Prestdettt for his assent, except alierattorts whtch

are certifect b1t 1fus speaker to be necessan, because of the tinrc tlut has

elapsed since the Bill was first introduced tnto the Assemblv-"

35i. This provision was omitted in the 2010 Constitution. The issue that then arises is

whether
\

I

uncler the cunent Constitution it is possibie to conect enol'S of fonn.
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3i2. Before thc prornulgation ol the 2010 Coirstitution, thc r\ttorney Ceneral had

powers to nrake revisions io Ieu's to address issues of fbmr ancl typograptrical
en'ors. Atter 2010, by dint of standing orclers 152 and 162 of the Natioiral
.Asserubly and Senatc Staucling Orcters- respectively, fonual e.l-r'ols or oversights
rtray only [:e correctecl by 11',s respective Speaker beibre cerlification of a Bill.
llon,ever'. a reacling of these standing orders indicates that the con'ections
coutemplated in these provisions extend to corectious relatin-e to Bills originating
in the r-espective I-loLrses and r.vould not exteud to a Bilt for the an:endment of tlre
Constitution by popular initiative since such a Bill does not originate in

Parliameut.

353. Switzerland's constitutional text may be of interest fi'our a c<lmparatirre

perspective. Article 139 of Federzl .Constitution of the Srviss Confederation
acldresses the issue of a lequest for a parlial revision of the F-edel-al Constitution in

specific tenns through a popular initiative and provicies as follows-

l. Anl 100,000 persons eligible Io vole mav wilhin 18 nzonths o.f the

o.fficial publicattott of their initiative requesl a partial ret'ision of the

Fe d era I C ons t i t tttio n.

2 A populat' ittitiativefor the partial revision of tlrc Federal Conslitutiott
ma1; l61l6s tlte form of a general proposal or of a speciJic draJt of the

provistons proposed.

3 If the ilitiative Jittls to cotrrytllt ttith the requit'enrcnts of consistency of
J'orn4 and of subject ntafter, or if it ir{ringes mandntory provisions of
ilrternattottal law, the Federnl. Assembll, shall declat'e it to be irn,alid in
tt,hole or in pat't.

4 IJ'the Federctl Assentbly is in agreentent with an initiatitte in the Jbrm of
a general proposal, it shall draft the partial refisiott on the basis of the

initiative and ytbntit it to the vote of the People and the Cantons. If the

Federal Assembly rejects the initintitte, it slmll subntit il to a vote of the

Peop[e; tlte People shull dectde yvhether the initiative sltoulcl be adopted.

If tltey vote infavour, the Federal Assentbly shall draft the corresponding
biil.

5 An initiative in. tlte fonn of a specific draJi shall be submitted to the

vote oJ' the People snd tlte Cantotts. Tlrc Federal Assembllt shall
recontnrcnd x,hetlte r the initiative slrculd be adopted or rejected. ft nmy

sub nit a counter-proposal to the initia.titte.

354. Although Su,itzerland's la',r, allows Parliament to declare a Bill eitlier whoily or
ly invalid or present a counter-proposai, Pariiarnent is however not allowed to

J--.
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amend a popular initiative Bill. Thc Sliss Irederal i\cr on tlte Federal r\ssenrbl-v.

2002 fitrther providcs as ttrllon,s at Afiicle 99 on ;rrohibition of tlte amcnclmeni of.

popular initiatives ancl tlte cxtcnt of any auren<ltuents to be made-

I Popular initiutives, or nll tltcvolirl Pnrts thereo-f, rtttrstbe subrtitlatl to

the votc oJ'tlrc people us tlta.y' stottil.

2 The Drrfiing Comnittee reserves tlrc riglt to correct oltt'itttts

trutslation errors und to nraka uny Jbnual adjustmetis tr.ccessm'.tt to

incorporcie the proltosed cotrsli.ttttiortal ortrcndntent itrttt the

Constitution. The Committee shdl give tlrc ilitiative comnittee tltc

oltporfitnity to cxpress its opirtiort.

355. fhe validity of a populal iuitiative is dealt r.vith at Article 98 of the Sw'iss Federal

Act on tl're Federal Asseurbly, 2002 rvhich provides that -

I The Federal Assetnbllt slmtl declare o poprilur initiative wltollv or

pafily invalid if it hotds thot the re quirenterfis oJ'Article 139 puragraph

3 of tlrc Fedet'o.l Constittrtion have not been fttlfilled-
2 If the decisions of the tuvo chanthers in relatiort to the validi1, of tlze

popular. initiatit,e or. o.f pat.ts tlrcreof diverge .fi.om each otlter and ilte

chantber thal lzas approted the validit.v of the initiative conJinns its

decisiorz, the popttlat' ittitiative or, depending ott the case, its dispfierl

part, shall be held to be valid.

3 If the contpronttse rttolion on the votitzg recontnrcndatiott is reiectecl, irt

derogtttionJ:,-om Article 93 para. 2 only the prot,ision concerned shall be

deleted.

356. Srvitzerlancl therefore has detailed provisions arllowirtg Parliament to reject or

approve a Bill in rvhole or in part, or to present a counter-proposal. but limits the

power of Parlianrent to amend such a Bill to correcting otrvious translation erTol's

and making any formal adjustments necessarJ to incorporate the proposed

constifutional arnendment into the Constitution-

357. The implicit message is the need to protect the sovereign will of the people.

Therefore, the question is one of whether Parliament can correct typograplrical

errors and issues of form anci not whethel it can amend ttte substantive provisions

of an antendment Bill.

Wlile making its submissions betbre the Comrnittees, KIRC. highligltted the

foil{rving matters for- consideration by the Comrnittees-

\
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(b) fhcy obser:ved that Article i 0l (2) required to be con'ected in order to provide

drafltirrg clarity, consequent on the amendments to Article 98 o('' tl:e
Constitutiorl as sct out r.urder clause 14 of the Bill, rvhich rnade changes io (lre

cornpositi ou ol' tlte Senate:

(c) They further sub:nitted that tbllo"ving the ar:rendment macle at clause 23(b) ol
the Bilt wliiclr seeks to delete the words "Cabinet Secretaries" and substiluter

tbese rvith the words "Cabinet lvlinisters", tirere was ueecl io also make

corrections with regald to various provisions of the Constitution which had

remaiuecl unchanged and r.r,hich therefore still nrake refereucc to "Cabinet

Secretaries". These, I(LRC stated, include Article 133(2Xb), 2a0(2)(c), (d)

and (c) and241(6)(a);
(d) ICRC submitted tliat there u,as also need for the l{ouses to lrandle clause 5 i (a)

of the Bill in so far as it had thilecl to mention the specific clau.se of the Bill
that it sought to amend, whictr is clause (6); and

(e) Finally, they drew the attention of the Comr:rittees to the discrepancy in
paragraph 1(l) of the Secouc[ Sclredule of the Bill anclstated that tlie Schedule

ruade reference to Article 87(7) of the Constitution, which does not exist,

rathel tllan Article 89(7) of the Constitution. I(LRC invited the Conrrnittees

to adjust the Bill accordingly so as to read Arlicle 89(7).

359. KIRC observed that Parliaruent n:ay "antend sonte eleinents vvhich are not

substantive or do not go to lhe rool of the ntbstatce (af the Bill) ... to bring a

c onstitttttonal dra/iing hannonlf' .

(b) Obsen.ations of the Committees

360. The Comrnittees further observed the copies of the Bill submitted by the IEBC ancl

introduced in the Houses had thc following inadvertent eruors - -

Clauses National
Assembly BiU

Senatc Bill Remarlis

I Clause 13(b) The Bill makes

reference to
clause (2).

The Biil makes

reference to clause

(3)

The correct reference

is clause (2) as there is

no clause (3) in Article
97 of the Constitution.

2 Clause 48 The provisions in the Bilis as

submitted to the Flouses are similar
but there is an en'or. in the marginal

The con'ect reference

in the marginal note is

Articte 188.
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note as cited in Lroth Bills r.r,trich

rnakes lctercuce to Article 189.

J Paragraph

t(t) of thc

Second

Schedule

Paragraph I

makes

reference

Articte 89(7)

( I ) Paraglaph l(l)
urakes reterencc

to Arricle 87(7).to

The cotlcct leference

is Arlicle 89(7) as

Article 87(7) does not

erist irt the

Constitution.

36I . The Committees f,rrthel obsen,ed that some of the copies of the Bill subinitted by

tlre County Assernblies to the Speakers also containeclthe same itradvertent eu'ors

noted above.

362. Upon scrutiny, the Committees observecl tirat the inadvertent elrors were

typograpliical in nature and ctid not in any way affect the meaning or sttbstance of
any of the provisions of the Bii1.

363. The Committees further observed that the error noted by tire I(enya Law Refor:m

Commission with regarci to Clause 51(a) of the Bill was also a typograplrical eror.

(c) Fiudings of the Comnrittees

364. On the question of rvhether the role of Parliament in consideling a tsill for the

arnendment of Constitution by popular initiative is nrerely perf,unctorl' or

ceremonial, the Committees found that taktng into account the legislativc

authority of Parliament under Articlc 94 of tlie Constitution, the role cannot

be ceremoniat. The Committees horvever, founcl that pursuant to Article

Z57Gq of tfie Constitution, Parliament cannot rcplace or usurp the people's

views on a popular initiative u'ith its orvn. Thus, the ultimate authority

regarding a popular initiative Bill rcsts with the people.

365. Ttre Committees tound that pursuant to Article 94 of the Constitutiott, the

Iegislatlve authorit5, of the Republic is 'r.ested in the Ilouses of Parliament and

that tfuey [ave the mandate to take any legislative action, in appropriatc

circumstances, required to cnsure that a constitutional anr.endmcnt initiated

under Article 257 af the Constitution achieves its objectives, so as to protect

the sovcrcignty of the peopte as guaranteed under Article 1 of the

Copstitution. This legislative action includes correcting any errors of forrn or'

tllplgraphical errors that clo not go to the substance of the Bill, ancl that bring

.drafting harmony to the Bill.
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366. Irt this l'egard, upolr scrutirrl'. thc Conrrlrittcc.s Ibun<l that the [ollorving
inadvct'tent crrors itr the copies o{'the Bill rvcre l5'pographical in nature anrl
dirl not in an1'rr'ay afl'cct thc trtcarting or'substancc of'any of the provisions ol'
thc Bill -

Cl a uses National
Assembly Bill

Scnate Bill

1 Clause 13(b) The Bill makes

reference to

clause (2).

The Bill nrakcs

retbrence to

clause (3).

The con'ect reference is
ciause (2) as there is no

clause (3) in A:ticle 97

of the Coustirution.
2 Clause 48 The provisions in the Bills as

subruitted to the l-loLrses are similar
but there is an en'or, in the nrarginal
note as cited in Lroth Bills which
makes reference to Article 189.

The corrcct reference in
the marginal notc is

r\rlicle 188.

1l Clausc 5 I (a) The provision is siurilar in botir

Bills however there is no re.ference

to the clause in the Constitution

tirat it seeks to aurerid.

Ref'erence shoulci be

made to clause (6) of
Article 204.

4 Paragraph

1( 1) of tire

Second

Schedule

Paragraph 1(1)

makes

reference to
Article 89(7).

Paragraph l(1)
makes reference

to A,rticle 81(1).

The correct refelence is

Alticle 89(7) as Arlicle
87(7) does not exist in
the Constitution.

llenr a rl<s

367. In respcct o{'the otltet' cn'ors noted in the Bilt by the I(enya Larv Reform
Commission, thc Committees found that although Parli:rmcnt may corrcct
srtclt errors, this may entail the addition of nerv clauscs to thc Bill rvhich ma1,
eventually go to the substance of ttre Bill.

368. The committees also tbund that sucJr corrections nlav pave rvay for trre

introduction of similar proposals for correction on the floors of the respcctivc
I{ouses and that this may eventuall5, run thc risk of offending the over-ritling
principle of protection of the sove reign rvill of the people in an amendmcnt bv
popular initiative. as initiated by the promoters and approved b-v thc rnajoritv
of the county assentblies-
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C. Litrcottstitutiolral Constitutiortal i\ntcndnrcnts

(u) Backgroutttl

369. The questiou ari.ses as to tlrc role of Parliam.:nt in dealing u,ith unconstittttiorral

corrstitr,rtional amenclnients. Thele is a lot of litcrature ott the nratter. e The

unanirlity of the [iteratrrre is that i]n arlerrdmerrt to tlte Coustitutiorr carr actually

be unconstitutional r,vhere the amenclment either otfends the basic structrtre or the

core tenet.s of the Constitution, or u,ltele it is enacted in coutravetrtion of' the

au:endrnent plocedr-rre irr the Constitution.

370. Ihe power to amencl the Constitution (also refen'ecl to as the constitrrted porver) is

clifferent fi'orn the constitueut power and is r-rot the power to destloy the system

copstifuted by the Constitution. Parlianrent is not to usuql the constituent ilower,
which belougs to the people. It rnust also be noted that the isstte of amendment of
the Constitution must take cogrrizance of the sovereignty of the people of l(enya

trnder Article I of the Constitrrtion, u'hich provides as follolvs-

(1) Alt sovereign po\t,er belongs io the people oJ'Ken1'a and shall be

exerctsed only in accordance with tlzis Constihttion-

(2) Tlrc people nzatt e.rercise their sovereign power eitlrcr directly or

through their democraticallr elected rept'esentathtes.

(j) Sovereign power tmder this Con.sttttttion ts delegated to tltefollovtirzg

State organs, which shalt pe(bttn their ftmctiorzs in accordartce wilh tlzis

Constittrtion-
(tt) Parliatnerfi and the legtslative assentblies in tlte couizllt

governntents;

(b,) ttze national exectttive attd the exeatttve structu'es in the

cotutt-lt goventnzents ; and

(c) the Judician, and indepertdent lribmtals.

(4) The sovereigtt power of the people is exe,rcisetl at*
(a) the nniional let'el; and

e Barak, Aharon. "Unconstitutional Constitutional Amendmcnts." Israel Law Revierv, vol-44, no. 3, 2011' p. 321-

i42; Yaniv Roznai, " Torvard a Theory of Unaruendabilitv" PLIBLIC LAW & LEGAL THEORY RESEARCH

pApER SERIES \\TORKING PAPER NO. l5-12, 2015; &Albert, Richard. "Non-constitutional Amendmunts."

an Joumal of Larv and Jurisprudence, r'ol. 22, no. l, January 2009' p' 5-48'
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(b) tlte coLulq; level.

-l7l . The Constitution of I(enya Revien, Conrrnission. iir its Final Report, statecl that thc
plupose of incltrcling Article I in ttre Constitution vvas to 'ctclutou,leclge in thg
Constittttiott, lhe./itct lhat ultimately, 11r" Constitulion is cr 1t'orluct of'and mttst
sen'e the uspircttiotts of the people'. 1(' ln Re,,,. Njo-t:ct vclsr/-s illtonrc-v Genet.al, tbe
Cotr::t consideled the issue of "tlrc can.slihretil port:et'o/'the people" and its
implications. Justice Ringera observecl that the constituent power of the people
essentially derives ti'om their soveleignty and is the basis for tlre creation of the
Constitution. He opined that-

"ihe sovereignqt sJ' the people necessarily ltetoliens that tlrcSt havs 61

cottsliluent .power - the power lo cottslitute und/or reconslilule, as the
cdse tne)t be, theit'fi'atneil,ork oJ'Goventntent. That pcsttter is a printorulial
one. It rs a Dasls of tlrc creati.on of'the Constituiion and it cannot therefore
be cortfened or granted b1, 1l1s Constittttiott."

372. Professor B.O. Nrvabueze in his book "Ideas and ljacts in Constttnlion lulaking"
summarizes the constituent powel of the pcople as "the atihori\t lo ap1l.ove anrl
adopt a Conslil.ution."tt He fur1her writes that-

"But the n.oliort of the people as a constituent power is only cLn. integral
part oJ'the t'vider concept of the people as the repctsitoty of the totality oJ'

a coLtntry's sovereigtu4), co,lstituent powet' being lhe g'ov,rzirtg point oJ'

sovereignry,"

373. Varior.rs literatule and Court Cases prorride guidance on the role of the Cor.rrts in
dealing rvith uncoustitutional constitntional aurendments. For exampie, Richar:d
notes that-

It is squarellt within the German, South Af ican and Indianjudiciul powet.
to cleclare a consliltttional antendtnenl rmconsrttttrional - even if that
constihtliottal antendnzent fiilfi|s lhe amendntent procedttres mandated b7'

the constitutional tert as a conditiottfor enfi.eitclmtent."t?

ro CKRC 2005 Final Report pg 77
rr B.O. N*abueze, Itleas ond Facts in Conslittttion iulaking (Ibadan, Spectrum Books Limitcd, i993) p. 7
i2 Albert, fuchiud. "Nonconstitutional Amendrnents." Canadian Joumul o[Larv ancl -Iurisprudence, vol. 22,

-7o i, January 2009, p. 5-48. at page 6.
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i74. lrr tlre Inclian cases of Kes(n,arrctntla lJharati t,. Srcr/e ol KeralatJ. il'[hten'a tVlills

Lttl. t,. Untoit oJ' hzrtia./r courls helct that they could strike dor,vrr constitutional

arlenclurerrts Lry Parliament if thev interi'erccl witlt tlic basic strllctttre o1'tl-re

Constitirtion.

375. In tlre South Atr-icancaseof Premier of'Kv,crztrlu-Nutalt,. Presideni o.f the Reprblic

o.[South AJi'ica.ii it was statecl that-

"Il uttty ltet'haps he thal a put'portecl anrcndntent to tlte Constittttiott,

.followitzg the ,forrual procedtu'es prescribed b), the ConstitLttion, but

raclically atzcl ftmclrtmentalh, restrucl.ttt'i;tg and re-Organizing tlze

.fimclarnental prentises oJ' the Con-rlilrdion, might not r1ualifi, os an

'antendntent' ol all."

376. In I(enya, the saure principle is recognise d in Contnission Jbt' the Imltletnetttation

of the Consttttttiott t' Ntttional Assemblt' of Kerya & 2 otlrcrst6 where it was stated

"secortdll;, I hat,e clone so, so ars r.o dentonstrate that where the basic

stt'Ltctltre or the c{esign and cu'clzitectw'e of otu' Constitttliott is mtcler

lht'eat, this Cotrt ctut genttirtell; i17/s11ts172 cutcl protect lhe Conslittttiort"

para7l"

(b) Observations of the Committces

377. Arising from the above, it is evident that an unconstitutional amendment becomes

constitutional if it is approved by the people in a referendum. I{olvever, the Courls

can cleclare a constitutional amendment to be unconstitutional lvhele it offends the

basic structLlre or tenets of the Constittttiolt.

378. The role of Parliament in clealing ivith uirconstihrtional constitutional amendments

is not as clear as that of the Courts. Like all branches of Govenunent, Legislair:res

have a role to protect and uphold the Constitution. Therefore, tltey tnust ltave a

role to play in dealing rvith unconstifutionai constitutional amendments. This will

be cietermined by the powers granted to tirem by tbe Constitution, in particular

undei'Article 257.

,1AIR 1973 SC 1461.

".4rR 1980 SC 1789.

'5 1996 (1) SA 769 (29 November 1995)
* [2013J eKLR
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(c) Findin(, ol'thc Conrmittces

i79. The Conrmittees fouttrl that the Houses of Parlianrent can votc to rejcct a Bill
to alnetrtl thc Constitution b), popular- initiative otl account of
unconstitutional constitutional amcntlnrcnts, butthat evcn if Parliament does
so, ptlrsuant to Article 257(10) ol'the Constitution, the tinal sal,on such a Bill
lies rvith thc pcople in a referendum.

D. PublicParticipation

(o) ISackground

380. Public participatiotr is a key conrponent of Kenya's constitutional architecnrre.
Aticle l0 of the Constirution r-equires public participation as paft of every public
policy. lau' makin-q ancl goveruallce process in the country. Public palticipation is
also a tecluiren:ent of the legislative procoss under the Constihrtion. Article
I l8(lXb) mandates Parliament to "Jhcilitate public pat-ticipcttion and int,olvenzent
in tlze legislative ancl other bus/ttess of Parliament and ils contrniltees."

381. In addressing the issue of public participarion, tluee cluestions rvere particularly
pertinent-

a) Whether Parliarnent is required to undertake public participation on the
Bill and, if so, the extent of suoh public participation;

b) Whether county assetnblies are required to undeilake public participaiion
on the draft Bill and, if so, the extent of sucli public participation; and

c) The effect of public participation in the processing of ths Bill,

(b) Whether Parliament is required to undertake public participation on the
Bill and, if so, the extcnt of such public participation

382. On the question of whether Parliament is required to undertake public participatior:
on the Bill, it is to be obsered that public participation is an important part of the
legislative process in Parliament. This is underscored by Articie 118 of the
Constihrtion and the Standing Orders of the Houses of Parliament. In addition,
comparative case law and Kenyan case larv have demonstrated that undertaking
public participation is a mandatory cornponent of the legislative process, in the
absence of rvliich the process is invalid and can be strr.rck doivn by the Courts.

383. The most informative case in the issue, one tliat iras inforrned a lot of the Iitigation
and pronouncement by Courls in Kenya is that of Doctors for Lifu Intertmtional
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t,speal;er of the Nuti.onul Assertiltfii unt[ I] otlrcrst7. In the case, the Soutl]

African constitntiolal court \vas askecl to cleteuninc three clitestions. one of n'l'rich

relatecl to the natr-rre a.rrcl scol:e of the obligation to t'acilitatc public involvement itt

the legistative process. zi responsibility sirnilar to that itt Kenya's Constitutiort.

384. T|e Court trelcl tfiat puLrlic participation is a core rlecessitl' lo any larv-making

process and declarccl that any Iegislation u,hich ciid not cotupiy r'r'ith tl're

requirement p1'public pariicipation rvoulcl be invalid. On the scope of public

participation, the court was unequivocal that "there are at lea.st ttvo aspects o.f'the

clttt-v* to facilitate public itn,oltenrcnt. The.first is the dtfii, lo prot;ide ntecmingful

opportLutities Jbr public pculicipation in tlrc luvv-nnlcing process. The second is

the chtqt b tafte tnelslu'es lo ensure that people hat,e the abiliq' b talce advantage

of the opporttutities proticled. h this sense, pttblic involvemenl. ntcy be seen as "rt

continrntnt thctl. ranges fi'otn providtng inlbrntatiorz and buildhzg awaretless' lo

p ar tnering irt clec i s iott-ntalcing. "

385. Ttre Coufi also colsictererl tlre tlrreslrold required to undertake a ttleaningful public

participation process. In particular, the Courl stated tirat the Legislatule would only

be considered to Save discharged the burden of ensuring pubiic participatiou if it

ensured that in each of its processes. it availed a genuine oppoitunitl' for tnenibels

of the public to make their- input into the process. in his conculr-ing jridguent in

t6e case, Justice Sachs reinforced the ilnport of meaningfrlpubiic participation in

the legislative process in the follor'r'ing words:

"Al[ parties interested fu legislation shouldfeel. that tlrcy ltave been gtveit

a real opporttutitll lo hcnle theil. say, that they are ta]cell serioush, as

citizens ancl that their vievts tnattet' and vvill receive due cortsideratiott tt!

the ntoments then thel' cottld possibly in0u"""e decisions in o rneaningful

.fashion. The objecti:ve is both symbolical and practical: tlrc persons

concet.necl wt.ttst be nmniJbslly shou,rt llrc respect due to them as concerned

cilizens, tmcl the legislators nutst hatte tlrc beneJit' of all inputs that v'ill

enable thent to prochtce tlte besl possible layvs. An appropriate degree of

prittciplecl yetflexible gtve-ancl-talce will therefore enrich tlte qtrclit.v of

otrr cletnoct-acy, help sttstain tts robust deliberative character and, by

prontotittg a se,'tse of inchsiott in the national polity, prornote tlrc

achi eventettt oJ' the go al s of transfbrmatto tt' "

386. From the foregoing, there ar..e certain eletnents of the dufy of the legislature to

facilitate public participation thai emerge. The first element encompassed by this
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cluty is tlte reqrtireruertt tltat tlie legislatule ntust proviclc ureaningiirl opportr-rnities
fbrpublic participatiort in its legislative proccsses. The converse, therefore. is rliat
u'ltele it is cleutortstrablc that no suclr nreaningtirl opporlr-ruities ibl pubtic
pariicipation rvas availablc to tlre public, thcn the lcgislature r,voulclbe consiclered
to havc failecl to dischaige thc lrurden of facjlitatin-9 public parlicipation in its
legislative processes.

38?. fhe secottd eletuent is tlie requirenlent that ths legislature ought to ensure that tlre
people have the ability to take advantage of the opportunit"ies that are availed for
pttblic patticipation. Li other ',\,ords, the constitutional obligation 01 tire
Legislatr-rre to tacilitate public par-ticipation is not supposed to be in vain. A
legislation enacted ol' evell an:ended r,vithout taking into consideration the
constihrtional obligations of public ilarticipation would be considerecl invalicl as

per Article 2( ) of tlie Coustitution provides that "any larv including customary
larv, that is inconsistent with this ConstitLrtion is voicl to the extent of the
inconsistency, and arty act or oinission iir contravention of the Constitution is

invalid".

388. The abot,e case ltas influencecl I(enyan courts in clealing lvith tlre above issue. One
of the most exlmustive expositions on the issue is the case of Robert N. Galatnt &
Others'p Governot'Kiantbu County & 3 othersts. Iu this case, the I(iambu Finance
Act of 2013 was challenged in court tbr non-con:pliance lvith tlie constitutional
t'equirement of public participation. The case reyolvecl around what the nature and
scope of public participation jn the legislative plocess. The court reiterated that
"publtc participation plays x central, rol.e ht both legislative and policy fttnctions
of tlte Goverrunenl whether at the Nalional or Cowtq; letel. It applies to the
processes of legislative ertactntent, fi.nancial nrcnagentent and planning anc!
p e tfo r manc e ntanct genz ent."

389. In detemriniug what ainounted to public participation, the couft reiterated that it
was iinporlant to rely on the inte4:retation fi'om the South African Constirutional
Court due to the similarities behveen the Kenyan Constitution and tliat of Sotrth
Afi'ica. It het<l that the legislature must ensure that ttre legislature must facilitate
genuine and real involvement of the public in the legislative process. In the vrords
of Justice Ociunga in the case:

"[n nzy view public participation ought to be real and not illusory and
ought not to be treated as a mere _fot'mctlitv Jbr the ptrrposes offutfitntent
o-f'the Constiirttional dtctates. It is ttty view thai it behoves the Cotlzty*
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A.s-centblies in encrcring le-gi.sltdiott Io eristu'e ilni the spu'it of'public

ltarf iciprtrion is ctltainec! bOrh qrtrttttitttLit:eb'anc!cluuliictlit'el.t'. It is trct jusl

enottglt 111 71i.1r i:ig11: lo simpll' ''llt'eei " 
"?('-'r'tng€'s 

tts ii we'i'c anrl leave it to

tlrose vt,lto L:are lo s(:(tr-,en.ge.hr ii. The Cotutlt; Assemblie-s oughl lo clo

tvhtttettet' is i'easonttb!e n ett.!tti'e thot tr-s tt'tot't-t) oJ'their c:ottstiiuetils itt

ltttrtiCrtlctt'dntl the l{etwans i.tt geneyol ore illrore Of'tlte intettliOtt lo PusS

legislriion Lncl rt,lrcre tlrc legislati<ttt in tltrcstiott irtt'olves suclt intpofianl

ttspect aS pcn;ntetzi Of tttxeS ancl let,ieS. tlrc. dtttt' is evett n'Lore oner1us' I
hokl that it is the ctut,v d the Cormn, Assentblv in suclt circtrtttsttmces to

exlrcrl its cottstituetxts to p(trticipote fu the process oJ the enactntent o-f'

sttch legislation bt, nnktng use oJ' as illil:,t ibra as possible such as

chtu-ches, tnosqlrc-t, temples, ptfutic barazas national aitcl venucular

radio broadcastttlg Sta.tions ancl other avettlrcs vhet'e tlrc public are

latoyvn to cotl.t,erge to dissetniltcie infornttlion vt'ilh respect to the

intendecl acttott. "

390. Tlre judge furthe.r olrsen ed tirat "(r)ir n1.1; 1:ig11t to huddle n few l:eople in a 5-stctt'

hotelononeclal'ccrtu\otb)'at,)'stretchofintagiwttionbetenneclaspublic
participationfor rlte pzuposes of nrceting constiltttiottal and legislati've tltesholcl'

Lryrcreas the mugnitttcl.e oJ'the pltblicitl, required rtat' depettdJ)'om one acliort to

another (t ane clcry newspaper aclttertisetnent itt ct cotuttry slic/l aS ours vvlrcre a

nmjority oJ'the popttlace sttt-t,itte on less tlmn a dollar per dav and to vltont

newspapersqrealu;lttTjleat,ealon'etlrcleveloftlltteraCyilsoruepartsoftltis
coLuxtry may not su,ffice for tJrc plu.poses of seeking pttblic views and public

participation."

39I. p*blic submissions reinforced the above general position on the place o{'public

parlicipation in the legislative process. As to tire value and impact of public

parlicipation on tlie proposed bill, Mr. Kibe helcl the vie$' that the invitation for

public participatiorl rnust give tirose r.visiting to participate sufficient tirne to

prepare. He argued that vleDrbers of the public cannot padicipate meaningfully if

they are given inaclequate time to stucllr ths Bill' consider theit stance and

fon'nulate representations to Lre made'

392. On whether public participation is necessary and rvhether the public views

submitted by the pLrblic shoulcl infon:r the contents of the Bill and decision o[

Parliament anci its Committees, he statecl that it tnust be an oppofunity capable of

ng the decision to be taken.
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i93' I-Ie iilrlhel sLrbniitteti thai lrublic parlicrpation is a nccessary tool cl. _qoocl
governance [o ensure that our dcrlocracl, is both qrraltitatiye alcl clualitatiyc
Sc<;oudly- public par-ticipatiort ena[rles the people to participate in t6e clcci.sion-
ntaking Proccss lbr tlre l'cason that our Constitution establishes a clernocratrc
got'erutr:erlt rvhich is both t-epieserttative an(l 1;ariicipatory ancl nrzrkcs prcrvisiou
ibr the public to participate in rhc l:lu,_nraking i)roccss.

394' On tl'hetlier Parlianrertt shoulcl use ihe puLrlic parlicipatiou ir:put to intbrnr clecisi6;
to an:end the Bill. he rt'as of the view that Constihrtion expects that parliaprepl cal.)
and shor-rid change tlte contents of the Bill upon consicleling the viervs sutllrittecl
b-v tlre public. He argued that lan, enactecl u,irliout or with inadequaie public
participation that cor:siclers and incorporates the views of'the prrblic strbrnittecl 6as
tire risk of being declared as rrull ancl voicl by the l-Iigh Couri. ML. l(ibe u,as of thc
view thar it rvould be difficult to contenrplate a popular initiative for.apendment
of the Constitrrtion that docs not takc into accourrt tlie vieu,s of the public on the
amendnent Bill.

395' Similarly- the ICJ r'vas ol'the vieu, tliat public parlicipation shoulcl not be cosmetrc.
It should be useci to resolve irnportant matters by tlre Legislature.

396' Having considered the above constitrrtional clircctives as interpreteci by colrrts in
Kenya, cornpat'ative case larv anci submissions from tire public, the Committees
are of the view that it was trndel a constitutional duty to and clicl facilitate public
participation' I{orvever, a reacling of Article 256 an6 257 of the Constitution
clemonstrates t'vt'o variances. First is the cxplicit requirenrent fol pr,rblicizatio11 ancl
pr'rblic disct'tssions of Bills being prooessed under lralliamentary initiative. Article
256(2\ of the Constitution specifically urandatcs Parlizrment to"ptblicise atut Bil!
lo amend (the) Constittttion ancl Jacilitate ptblic cliscttssion trhout tlte Bill.,,
Secondly is the tirneline lor processing such a Bill u,ith Arlicle 256(i )(c) clirectip-s
that strcli a Bill "shall not be called for a seconcl reacling in either Hou.se withitt
nine4t days after the-fit.st reading oJ ihe Bilt in rhctt house.,,

397' The above clifferences do not deparl from thc general requirement for public
parlicipation. All tirey do is to contextualize the circurnstances a-ncl scope. Uncler
parliamentary initiative through Arlicle 256. tire Constitution is urore explicit clue:
to the fhct that the ameudrnent is conceivecl in Parliament and ineinbers of the
public rnay be strangers to its provisions. In Lhis case, and noting the signiticance
of a Constitutional amendmcnt, it is iinportant to ensure that the public is informecl
of the existence oi tlle Biil and given adecluatc tirne to cliscuss it anrl give tSeir

to Parliament. on the other hand. a Bill by popular initiative gives the public
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rnore oppor:tunities lo engage u,iilr anci inptrt intcl its provisions be['ole it reaclies

Parliaurent. lt js conccivecl by rircnrbers ol'1hg: put:lic. requires support o['at least

one million registercci voter'.s, neecls approval of ai least trventy-ibLu'(24) count,v

assenrblies and proviclcs a tirncline of ninctv days tbrtlrat approvalproccss. All clf

these provide opportrrnity tbr publit: ltartici1tation.

398. Conseqr.rently- Parlianrent is thelefore recluired to unclerlake public pariicipation rn

accordance,with the gcneral 1>rincii:les of pirtrlic participation and engageurent in

legislative business under Articles I 18 and I I 9 of the Constitution t'or processing

the Bill. That requirement for public participation is meaning{tl as it helps

Parliameut to exercise its autholity to either pass or reject tlre Bitl. it would also

help Parliament to identify any urlconstitr-rtional amendments fbl noting and

corrections of fypographical errols or errors oJ'form.

399. While there is ciarity' that public participation generally and in tire legislative

process must tre genr"rine aird not perf.rnctoq,, what this realiy means in practice

rernains a point of debate. It is therefore iurporlant that Parliarnent enacts a larv on

public participation. rvith specific provisions on public involvement in the

legislative process. In addition. provisions should be included in tire Standing

olders in public participation in the processing of constitutional amendrneut Bills
by populal initiative. noting the silence in A:licle 257 of the Constitution.

(") Whether county assemblies are requirecl to undertake public

participation on the dratt Bill and, if so, the extent of such public

participation

400. On the question of u,lrether county assemblies are required to undertake public

participation onthe dra{lBill and, if so, tire extent of such public participation, the

Committees observed the nrandate of Parliarnent under the Constitution. Afticles

257 (5) and (6) of the Constitution give s counly assemblies up to ninety (90) days

to undertake public parlicipation and cousider the constitutional amendtnent. In

addiLion, Article 196(IXb) of tlie Constihrtion requires county asseinblies to

"facilitate public participation cmd involvenzent in tlrc legislative and otlzer

business of tlze assernbly and its conunittees. " It is therefore clear that public

participation at the county assembly level was necessary.

40i. The lligh Court has also weighed in in the matter explicitly providing that counly

assemblies r.vere under a duty to facilitate public parlicipation in the process oi
considering the Coitstihrtionai amendrnent Bill. In the case of Abi Semi Bvere v

C6u\fy Assembly of Tana River & another'; Speaker of the National
I
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Assembll, & anothcr (Interested Partics)re the High Cotnt cleclared the process

of apploving the Bill by Tana Iliver Corrnty Asser:rt'rl), invaiid for not aclher.ing to

t'equiretnents for public participation. I'he Court held that Llie resohrtion to aclopt

tlre Constitr,ttional aurenclment Bill to "be tnililer{ with procetlural illegtlitlt rutrrl

d u c p r o ca s s a n d .fb r b e i n g Jift a l l.y d e.fe cti v e a n.d r r t r c o t t s t it tt li o t r al."

402. On the cluestion of public participarion, the Court argued tliat:
"In clesigning public participation procedures, the claim shoul.d be to
ensme thal ilrc polentially affected part of the cilizetts ore given trn

opportunity lo irtpttt ittlo tlte ConstiLulional metking or antendntettl

process. Hov,ever, the perceited role oj' the legislahrre as elected

representaltve slrculd nol be a rubstitute of the public voice ta undernzine

tlteir authot'ttu in Conslitttlional discotu'.se.

The ullimate role of the Constituttoual atnendnrcnl resls in lhe hands oJ'

tlrc Ketn,art peoltle tvho yvould clecide in a referetzdnn wheilter it ntalies

legal sense to anrcncl certaht ltrovisions. I-Iovvever, notwithstanding thot
irt the steps leading Ltp to the plebiscite, public participation and

inclusiviAt of the gt'ass root ntasses is indispensable. One of these rpc_rrs is

for tlte cowtht assentbll, to strit;e Jbr the initialiott of a constilr.ttional
malring process in T'ana Rh,er Couitil oJ'engaging tlrc resiclents yt,illt

meaninglil enlightening processes on rslrres cotered tn tlrc BBI
docunetzl."

40i. Further the Court stated that:

"Article 196 (b) requit'es tlrc cowztv assetnbly to facilitate public
pnrticipation ancl involvement in the legis.lation and other btc,ittess of the

assembly and its contntillees. The Count.y Assentbllt therefore has a

conslittttiotnl obligation to Jacilitate public participatiott otz policy

formulatiott, I.egislative process and any olher decision affictirtg residents

of tlte county.

Tlte respottdents aver that in compliance with .4rticle 196 (1) (a) & (b),

they did not loclc the ntentbers oJ'ihe public from givittg their views and

contributions, that tltel; gave thent a sa/br alternative b1t puiting r.p a

nottce in their website inviting people lo gtue their vieyvs through their
website. This assertion leaves a lot oJ'questiorzs in the ntind of this court.

T'he posilion of Tana River Coun4t m the geogi aphical terrain means lhat
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the ntctjorih) Ol'tle poltttlaiiorts tu'e disctclvttutaged ili te)'tlt.s a.f li1lo\rle(lge.

ICT Slcills ancl internctt lrctrdtvttre (1ttCl solittlcu'e (ottneclif i.t.t' tttal;ing it

impossilsle.fbt'ctit.r, 1si'ucticttl acces.cibilitt,tct lhe alleged ;vebsite pul itt

place by the cctLtrtl.r,glvertltneili. To c!entattd o.f tlrc ciiizens to presenl ihe

ntenrcr.artdtsn rtr sttbrnissions throttglt ilte v'ebsiia )k'(lJ'ilru upltill lask even

lo tlte. lectclers o.l'lhut rtssemblv lltetnselyes irr uiert o.f inaclequale Optic

Jibet'<tr intemet.fltcilities. In lhis coitrtt.t; one is nol ttble lo dcc:ess 0 v'ebsite

crt the totrch of ct bLtttott. To this coLu'|,, lhe actiott lalren bt: the Respondettt

onl)) means thar lhe people oJ-Tatta River u,ere locked oul oJ' in ilte

inttolt.,enrctzt in tlrc crrLftirzg o.i the cotrstil.ttliott v'hich is a !ilbtinte

opportttttitt: lost ta contt'ibttte to the constittrtional amendment process.

Public parlicipcttion enslu"es that when ut ittdividual acti.velst talies parl

in.forrnilg tlte constitLrlion, she/he lent'ns it.v content moreJillh ancl she/he

ts ttlso nrcre li.kely to cteJbncl the trtt'ovistotls enshrinecl in it. Similarly,

ittvoltternent and participatioit irt constittttional building asserl tltat

itn,oh,ernenl cre(tte.g trusi. which cotttribttles io the grolvth of social

cctltitctl, it bolsters de.tnocratic ttttttLtdes, tlrc people beconrc Inore opet't to

listening to ond respectittg tlrc ttiev,s of otlzet's. The Resportdents' ctctiotl

oJ'relyhzg on the vtebsite. to get vie\'vs.fi'om the citizens leave one to tvoncler

tvhat percerttage of the populatiott. of ihe comtty oJ'Tana River are able to

acc e s s tlg sqid vt e b s ite.

It is the vtew of this Cott't that llrc requirementfor the respondent to serve

atleqttate notice on ptrblic parttcipcttion )va.s never obServed as

clernonstratecl b1t lJxs anul..,'lo.es of the Daity Nation txewspaper extract of

25th FebrLtatl,, 202 t. lt is intp1ssible to clisregard in retrospect, this strict

consfihttiot.tal requirernent of due process and nalu'al iustice as a

preclo'sor to the notion o.[ legali$; of the clzaracter oJ'Coun$' assembll;

proceedings lo clebate ancl consider the drcft bill. At tlrc very least, the

asxunption b1t the Assembly adoptittg the bttl as represetttatives of the

people withotti any ptblic participation derogated Jrom the ftLndamental

princiltles oi govenmnce ancl nalional vahes on public pttrticipaiton attd

inclttstttibt of tlte people oJ'Ttma Rh,er under Article l0 o.f rhe

Constitutioit.

I take the t;ieyv that the druft bitt failed to give sLtfficieni notice to tlte

pttblic ancl discritninate\t enforcernertt oJ' it b7' the County Assernblt

mLslalcenly wcts c1 rnisrepreseriatiort- and a violation o-f lhe Constitutiott

The stattfies vvith a Constittttional foundation nlltst be drawn, debated,

tnrclerstoorl ancl passed by the Keryta people lo operate as a balatxce

I
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behveett tlte stotr: antl lhe govet'ned. T'here <:un l:e no rariottol got,ernrtnce

.fbr u ntan lo be govertted by il Cotlclilttlion tlt.,t t'.as kept.secretJ).otn hi.nt

in cotnplete violulion o.f'tlte rule-s oJ'nat.Lu'ol jLrstice.

404.'fhe questiorr otr u'hetliet' cor.rntv assemblies slrorrlcl have concllrctecl llublic
participatiotr catt oul1, be ansn,erecl irr the afTlmratii,e. fhe next issrre is l,hat thc
roie of Parliatnent in deterruining that issues is. It is a coucept oIcorrstitutional
democracy and lar.v tltat one should assurne constitutionality of la*,s ancl legislatii,e

lrrocesses. Article 25i(.6) of the Constinrtion provides that "if a cotutty u.ssembll,
approved the clraJi Bill tvithin tltree tnontlts after the clale l/ rrzs sttbnilLetl b.tt the

Commissiott, the Speal;er oJ'the coluxty assemblv shall cleliver a copy of the ctrafi
Bill iointly to the Speal;ers oJ'the fu o Houses oJ'Parlianzent with ct cerrificate tlzttt
llte cout1ft assentblv has approt,ed it." Parliament is moved by the county
asseurblies tluorigh a cer-tificate irnder the hand of each respective speaker
signi$ing their decisiotr under Arlicle 257 of tlre Constitution. Once the respectivc
Spetrkers have issued certificates under r\rlicle 251(6), Parlianrent has no locus to
inquire into the sutficiency of public participation by the Cciunty Assemblies This
is in suppolt of the cloctrine of comity of Legislatures. Although process may bc
questioned in Coutts, Parliamertt cannot undertake its orvn inquiry into the public
partioipation pl'ocesses at the Cour-rty Assenrbly stage.

(d) Findings of the Comurittees

405. The Committees found that although Article 75'7 is silcnt on the matter of the
conduct of public pzirticipation by Parliament, it docs not oust the application
of Articlcs 10 and 118 of the Constitution which requires Parliamcnt to
facilitate public participation and involvement in thc legislativc and other
business of Parliament and its Committecs.

406. Public participation is critical to the processing of a constitutional
amendment Bill by Parlianrent as it is through this proccss thnt Pal'liament
rvould identify any unconstitutional amendments tbr noting and errors for
correction. The public participation process rvould also enable N[embers to
harvest the viervs of members of the public on the Bill and to ultimately clecidc
rvhether to vote to approve or reject the Bill.

407. The Committees therefore found that pursuant to Article 118 of the
Constitution Ilarliament rvas required to untlertal<c public participation on

..'-the constitution of I(cnya (Amendment) Iiill,2020, and had indeerl donc so.
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,:[08. ]'he Comnrittees fut'thcr f-ound that Countl'Assclnblies are sinrilarly required
rurdci'Articles 10 and 196 ot'thc Constitution anrl in accordance u'ith theit'

. resl:ectivc Stanrling Orders to concluct public prrrticipation on an anrcndnrertt

to the Constitution b-v popular initiative.

409. The Committecs also obsen,crl that thcrc rvas neecl tbr Parliarrrent l-o put in
place a legislative framc'rvorl< on public participation at botlt tltc nationalantl
county levcls of Govcrnment. The Conrnrittees further observed that in the
absence of spcci{ic provisions under Article 257 of the Constitution,
provisions should be included in thc proposecl lrrrv or in thc Standing Ordcrs
of the l{ouses to provirle for public participation in thc processing o[ a

constitutional amcndnrent Bill by populat' initiativc.

E. Proeessing of the Bill

(,r) Should the Constitution of I(en1'a (Amendment) Ilill, 2020 ltavc bcen

Publishcd Prior to its Introduction in P:rrliament?

410. The publication of information in tire Kenya Gazette is meant to sere as a rnearrs

of notifying the public of any decjsion that rnay have been taken, or is intended to

be taken, by a public office or entity and rvhele recluiled, to allor'v for the public to

participate in tire decision-making process regarding the issue at hancl. The

process of pubiication of a Bill requires the printing and pubiication of the

document by the Government Prilter in the I(enya Gazette supplement and tire

assignment of a Bill number to the Biil as published.

41i. From the copy of the Bill ttrat u,as subnritted to the County Assemblies by the

IEBC, it is indicated oir the cover page that it was printed b-v the Governtnent

Printer on 25tl'November, 2020. There is, however. no indication of its publicalion

in tire Kenya Gazette suppleurent ot assigmnent of a Bill number as is the case

rvith Bills published for introduction eitirer in Parliarnent or in a county assembly.

412. Dtiring the public hearing, submissions were made regarding the nature 0f the

document that ivas consiclered by the County Assernblies ard that ,,vhich was to be

considered by Partiament. In parlicular, it rvas noted that the document that tvas

before the County Assemblies was a draft Bill r.vhicir was difierent tion: the

documEnt that r.r,as before Parliament rvirich was a Bill.
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413. Article 257(?) and (3) o1'the Constiirrtion requires the promoters of a popular
initiative that ltave proposec! an arrendnrent to the Con.stitution in tlre lbmr of a

general sLrggestion to foi.rrulate the suggestion jnto a draft Bill as tbllows -

(2) A populor initictlive.fiti' tt.n rtmen.chuenl to this Con.siilu/iorr tna); be itr llte
form of u getteral sryigestion or tJbrmatierl draJi Bill

(3) If a poptilctt' initiatitte is itt the.form of a general sLrygestioit, tlrc promoter.s oJ

llmt polrular initictiit;e shallJbrtrtttlate it into a dt.a./i Bill.

414. Wlren the draft Bill is apploved by a rnajority of the County Assemblies, it is then
reqr.rired to be introduced in Parliament in accordance with Article 251(l) of tlre
Constitutior: w,hich l:rovides as fbllorvs -

(i) IIa drafi Bill lms been approvetl b),-a ntciot'it),ri'tlrc coluzty assenzbltes.

il shall be itilt'oduced in Ptrlictment tvitlrcut delat,.

415. Article 257(8) of the Constitutiou goes on to plovide tirat a Bill is passed by
Parliarnentundet'Article257 of theConstihrtion"ditisstrpportedbyanzajoriqt
oJ'tlrc mentbers oJ'eaclz House" .

416. It is noted that the Bill that is required to be introduced in Parliament is that rvhich
was approved by the County Assemblies. Horvever, rvhereas Article 257(7) of the
Constitution makes reference to a draft Bill, the subsequent provisions which
require the introdr-rction of ald passage of the Bill by Parliament l'efer to the

docuu:ent as a Bill which were noted to be two distinct documents. In addition,
tlre Constitution is silent regarding any interr,'ening process required to be

undetlaken between the appr:oval and submissior: of the dlaft Biil by the County
Assemblies ancl tlie introduction of the Bill in Parliament to wan'ant the difference
in the reference to the Bili at tire County Assembly and at the Parliament levels.

417. Standing order 120 of the National Assembly Starding Orders requires a

legislative proposal to be published prior to introduction in the National Assembly
as follows -

No Bilt .shatl be introrhtcecl totless strch Bill together with the

nternorandtm referred to in standing order I l7 (Memot'andum of Objects
and Reasons), has been published in the Gazelte (as a Bill to be origirtated
in the;lssetnbh), and unless, iit lhe case of a Consolidated Fttnd Bill, an

Appropriatictn Bill or a Supplemetttatlt Appropriation Btll, a periocl oJ'

days, and ln ihe case of any other Bill a period of for,rteen days,
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beginning in enclt caseJi'ottt lhe rlu.t; oJ'suclt ltublicntiott, ot'strclr shorler'

periocl as tlrc HoLLse tnuy resolve v,itlt respecl to the Ilill, fus end.ecl.

418. Standiug orcler 134 of tl:e Senate Standiug Orders provide-s a con'esllonding

provision as tbl]os,s --

lVo Bill shall be intt'oduced Lmles-s such Bill together vt'ith tlrc

memorandrun refen'ecl to itt standing ot'der I 3l (Ademoi'antlutn of'Oltject.s

cutd Reasons), has been publislted fu the Gazeite (as a Bill to be originatecl

in tlrc Serutte), utd un.less, in lhe case oJ'u Ditision, of Ret,erute Billot'a
Coutzh- Allocation o-f Revenue Bill, a period of seven da;ts, and in tlte case

of atq; othet' Bill a periocl offowleen da1ts, 6rf;,rttirtg itt ench case-[t'ont

l.lze clay of such publiccrtiott, or suclt shorler lteriod as tlrc Senate may

resolve vtitlz respect 1:o the Bill, has enclecl.

41 9 . The Standing Orders of the respective Houses therefbre inrpose a reqriirentent that

any Biii to be introduced in the respective House be published prior to introduction

in that House.

420. Ar1icle257(7) of the Constitution requires tlie introduction of the draU Bili tn

Parliarnent without delay if that*draft Bill lrcts been approved b-v a mc$ority of tlte

cotutl)l assetnblies". A reading of this provision lvould seenr imply that -
(a) the Bill that is to be introduced in Parliarnent is that rvhich u,as

apploved by the majolity of the county assemblies; and

(b) no amendrnents can be undertaken with respect to the draft Biilprior
to its inh-oduction in Parliarnent as the Bili that is to be considered is

that which has been approved by the courtty assemblies.

421. While Article 257(2) to (7) of the Constitution makes reference to the inh'oductton

of the draft Bili in Parliament where it has been apploved by a majority of the

Couniy Assemblies, clause (8) departs from this and makes reference to the

passage of a Bill "iJ'suppot-ted by a ntajort4t of the mentbers of eaclt [-Iou.se".

Clause (9) further provides for the submissiou of a Bill passed under clattse (8) for

assent by the President as follorvs -

(9) If Parlianx?.nt passes the Bill, it shall be subntitted to the Presi,dentJbr

assenl in ttccordance v,ith Articles 256(4) and (5) of the Conslilt.ttion.

422. This there.fore nleans that a Bill that is introduced in Parliament ought to be a Biil

tFat is capable of introdriction and passage in Parliament in line rvith the legislative,,
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process that is set out uuder the siancling ordet-s of the respectirre I-louses o1'

Parliamer:t. It furthel implies that the docurnent that is passed is one that is capable

of bcing assertted to by the Pres.ident il it is fburid noi to require a lci'crenduni.

423. Whereas urost-iurisdictiorrs reqr.rire the publication of-a Bill lrrior to introduction
in the Legislature. a f'eu, exceprtions exist to this rule r'.,ith Lhe standing orclers or'

rules of the legislature providing tbr the exemption of specified Bills tl'onr

publication befcrre introductiort. Holever, it r.r,as noted that thi: standing orclers or
t'ules ploviding for this e.remption furthei require that the Bill be published after
the Bill is read a First Tir:re and, in cases rvhere a determination is macle that the
Bill be proceeded with in the legislature. sncir approval is given by the legislature.

424. Tbe Ghana Parlianentary Standing Orders provide for tlre introduction of a Bill
without publication in the Gazette rvhele the appropr-iate Committee deternines

. tltat a Bill is urgent, ln pailicular, Orcler I 18 of the Ghana Parliarnentary Standing
Orders provides as follolvs -

I I8. I[/het'e it is deterntinecl ancl cet'tiJied b), the appt-opriate Conmzittee

of the House appointed in tlrLt beltalf tltat a particulat' Bill is of an urgent
natlffe, that Bill may, be introcluced y,itltottt publicatiort. Copies of the Bitl
shall be distribtied to ntembers and nta1, be ktlcerz through all its stages

in one day.

425. Copies of the Bill are then distributed to Mernbers and Parliament may pass tlle
Bill through all tlie stages in one day. I{owever. the standing orders further provide
that the Bill nrr-st be published in the Gazette witirin twenty-four hours of the first
reading or as soon as practicable theleaftel as fbllows -

123. I'Vhere the Biilunder Order 118 (Urgent Bills) or urder l2l (Bills
Regarding Settlement of Financial Matters), has beerz read the Fit.st Time
without prior publiccttion in the Gozette, it shall be so ptrblishecl withtn
tu'enUfotu' hours or as sootl cts practicable after that.

426.In Uganda, the Rules of Procedure of the Parliament of Uganda contain similar
provisions as those of the Parliament of Ghana. ln particular, mle 130 of the Rules

of Procedure provides as follor,r,s witli respect to the introduclion of urgent Bills -

(1) l[4rcre the House deterniites upon tl'ie recornrnendation o-f the

appropriate Commiitee oJ'the House appotnteclfor the ptn'pose, that a
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put'ticulat' Bill i.s o/'iltt t!t'gett! t'tctlt!t'e.. lltal Bill ittct.l; fip irrtroducerl

u; i tln t tl p u b I ica I irt tt.

(2) Copies tt/ u Bill rcfbrretl io irt sitb tttle (l) shull be clislribrued ta

tl4erubers. itntl the Bill mtry be ruken tlu'olrgh ctll its sitt.ges irt u dct.t'.

rt tt t,,r, i t I t s t tt trcl ht g cn v ilr i r tg i n t. I t e.s e r t il e s.

427. Rule i t2 oltire Rules of Procednre f'urther provides as fbllou,s rvith respect to ttre

publication of the Bill -

('4) t,Vlrcre a Bill undet'rule 103, has been rettcl s FirstTime t'r,itltoutln'tor

publicatiort in tlrc Gctzette, it shall be so published vvithin tt'vent,t'-tbw

ltou's or as sooit cts prctclicoble after ils being read.

428. In Canada, the Canada Standing Olders provide for the publication of a Bill after

the First reading and before the second reading in English and French languages.

In particular. order 70 of the Canada Stancling Orclers provicle as follorvs -

Att bitls shall be printecl befae the second reodhtg in the Englbh and

Frencll lan.gr,mges.

429. ln all these instances, whereas a Bill may be read a t'irst time prior to pr.rblication,

the Bili must be subserluently publishecl for it to be considered and passecl by the

respective I{ouse ol Pariiament. It is also instr-uctive to ltote that the standing

olders of the Parliamenls make specific provision for the publication of Bills after

First Reading of the bili.

430. In Srvitzeliarid, the Constitution requires the publication of the initiative, and not

a Bill, at least eighteen rnonths prior to the subrnission of the initiative to a vote in

the case of a complete revis.ion ol submission to the general pl'oposaI or specific

draft to the Federai Assertbly. If tlie Federal Assembly is in agreement u'ith tire

initiative rvhich is in the form of a general proposal. it then proceeds to draft the

revision ancl submit it to a referendum. I-Iowever, if the Federal Assembiy rejects

tl-re initiative, this is submitted to tlie peopie and it is only rvhen the peopie vote in

favour of the initiative that the Federal Assembly drafts the colresponding Bil1. A

majority vote by the people is required in the referendttm for the initiative to be

considered as having been accepted. TIie ConstitLrtion only requires the Federal

Assembly to either approve or reject prior to submission of the drafting of the

proposa{or subrnission to the people for a referenclum and does not provide in the
I

I

lrr!ll

:'i- -\-i-

(i r6)



Constitution ol the Fecleral Act of the Assembly, a similai'proceclure as that ol'an

ordinary Bill.

431. In India, the llules of Procedure and ConclLrct of Birsiness in I-ok Sabl:a provicle

tbr thc introduction of Bills prior to publication save for instances rvhele the

appr:oval of the Speaker lras bcen sought tbr the prior publication of the Bill betbre

ir:troduction. In particular, tlie Rules provicle as 1'ollorvs -

64. The Spealier, on request being ntocle, rnay orcler the pultliccttion o.f'

un;t Bill, (together witlt tlrc Statentent of Objects ctncl reasons, ilrc
ntentorandum regardirtg delegatton oJ' legislath;e po\ter ancl lhe

.financial nzemorandtun acconlp(u:ing il) in llte Gazette, althouglt no

ntotiott ltas been ntacle for leave lo init'oduce ihe Bill. ht that case, it

shall not be rrccessat), lo rttovelor lean,e to iizh-ocluce the Bill, and, if
the Bill is aflent,arrls inlroduced, it sltoll not be necessat)) to publish il
again.

432. Leave is sougi:t I'ronr the respective House to introduce the Bill. Wirere 
-9ranted,

tlie Bill is subsequently introduced in the House. Tire Rules of Procedur-e nrake

fi:rlher provision for the objection or opposition of a rnotion for leave to intlociuce

a Bill in which case, the Speaker gives an opportunity to tl:e person to give a brief
staten:ent regarding the opposition.

433. Rule 73 of the Rules ftuther goes on to provide as follows -
73. As soon as may be ctfter a Btll hus been introdtrced, the Bill, r.utless it lzns

already been published, shall be publishecl in tlze Gazette.

434. Rule 159 of the Rules goes on to provide tbr the applicatioir of the procedure that

applies to other Bills to the processing ancl consideration of a Bill to anrencl the

Constitution save for the voting procedures as follows -
I59. In all other respects, tlrc procedtn'e laid down in these rules u,iilt

respect to other Bills shall qpply

Findings of thc Committees

435. On the question as to rvhether the Constitution of Kcn1,a (Amcndment) Bill,
2020 should have bcen published prior to its introduction in Parliament, thc

Committees found that the Bill contcmplated under Article 257 is a Bill srri

generis. This is evident from the nranncr in rvhich the Bitl is processed to

Parliarnent from the County Assenrblies as set out in Articles 257(5) to (7).
,rl
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Article 257(5) requires IEIIC to submit the draft Bill to ezrch Countl'rrssetul>[1

tbr considcratiou. Articlc 257(6) pror.idcs that once a Countl, itssetttbll'

approves ir dralt llill, the Spcal<cr of a Countl,Asscmbll' clclivel-s thc tlraft
Bill to thc Spealiers of the tu'o l-Iouscs of Parlianrcnt u'ith tr certillcate that tltc
Countl' Asscnrbll, has apProved it. Articlc 257 (7) thcn requircs that once ir

dralt Bill has bcen appr-ovccl b-v a nrajorifS. of Countl, Assemblics it shall bc

introduced in Parliament rvithout delay. Thc Bill as introrluced in thc I{ouses

of Parlianrent is theretore the llill as rcceiverl by the Speal<crs fronr thc

County Asscn'rblies.

436. Thc Committees noted that the Spealiers o1' the I-Iouses hacl pronortnced

themselves on thc matter. The Committces obscrved that in their'

Conrmunications to thc respcctivc Houses, thc Speal<crs hirtl informed thc

[fouses that in orrlcr to protect thc integrit], of the Bill as proposed to the

Countl, Asscnrblics as rvell as the process as contemplated under Article 257

of thc Constitution, Parlianrent rvoulcl not proceed to publish thc Bill afresh.

437 . The Comnrittees horvevet' observecl that in order to avoicl any question arising

on the authenticity of a BilI for an anrendniant of the Ccnstitution by popular

initiative ciuring the processing o'i tlie Bil! at the val'ious stages, a legislative

frameivorl< ought to be provtded for the publication of thc Bili. F-or the llouses

of Parliament, there is neecl tc anrend the Standing Orders of the f,Iouses to

provide for a mechanism for publication of the Bill befor e introduction in the

Houses.

(b) Whether thc Bill should be Processed in Farliament in tlie Same il'Ianner

, as arl Ordinary Bill

438. Articie25T(7) of the Constiftrtion 1:rovides as follor.vs with respect to the passing

of a Bill by Parlianrent -

(7) A Bill ttnder this Article is passed by Parlianteitt if supporied bv a

ntajortlt of the ntenfiers of each House.

Clause (8) further goes on to provide as follorvs rvitlt respect to the assent of the

Bill -

(8) tf Parlittnteni passes the Bill, it shall be subntitted to the Presidentfor

assetxt i1t accordance wtth Articles 256(4) and (5).
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439. !\thile the ConstitLrtion ir:rposc's an obligation on Parliament to introduce a Bill
u'hich u,ould be cor:sideled to have beeu pzrssecl if it is sullporteclby a nlajority o{'
the urembet's of eaclt }Iouse, the Constitution does not elaborate on the procedule
rcgarding ltos, a Bill. initiated uncler r\rticle 257 of the Constitution uray be
introclucecl, processccl aud passec! in Parliament aud in parlicular. rvltether it is

required to undergo the varit:rus stages of the passage of au orclinary Bill in
Parliaurent.

440. Standing order I24 of the National Assem[:ly Staurding Orders provides as follou,s
rvith respect to the stage-by-stage consideration of Bills -

(l) Except r.vitlt tlte leave o.f llrc House, rtot more lhan one stage oJ-a Bill
nld), be talcen at any e17g sittittg.

(2) Paragt'aph (l) shall not applv to or in respect of -
(a) An Appropriation Bill, a Consoltdated Ftozd Bill, a Cozuttl'

tlllocaliou of Revenue Bill, a Diyision of'Ret,enue Bill and rut

Etlualization Fund Bill; or'

(b) A Bitl to amencl the Constittttiort irt respect of its Seconcl and
T'hit'cl lleading.

441. ln addition, standing order 129 of the National Assernbly Standing Orders
provides as follows rvith respect to the Second Reading of a Bill to amend the
Constitution -

A Bill to anrcncl the Constittttion shall not be called for the Second
Reading in the National Assentbly tyitltin ttine.fii days a71", the First
Reading of the Bill in the National Assentbly.

442. Whereas standing order i29 of the National Assenrbly Standing Orders is not
specific regalding whether it is to be appliecl to the consideration of a Bill to amend

the Constitution by 
"vay 

of Parliamentary Initiative and Popular Initiative, it is

instructive to note that Article 256 of the Constihrtion imposes the ninety-day time
frame belween the First and Second l{eading of a Bill to amend the Constirution
in Parliarnent while Article 257 is silent on the applicable timeframe.

4213. Onthe otherhand, standing order l3-5 of tire Senate Standing Orders onlymakcs
specific provision for the consideration of Bilis to amend the Constitution under
Article 256 of the Constitution rvith no reference to the rlanner in u,hich Biils
under Article25T of the Constitution are to be processed as follou,s -
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(l)..1, Billto atnend the Crtnstituiiorr tttit.tt be iniroducecl in tlre Senalc, atri
ptu'sLt(ull io Arlicle 256 oi'tlrc (lortstit.ttticstt-

Gt) tita.t; nol uddress atlt' oiher nlaitct'tpart.li'ottt cr.tnsecltmtittl

otnertclrnettls to legislaliott cn'isiitg./rom tlrc 13iil,'

(b) shall not be called./'or Sec'oncl Reucling v,ithin rtirtclt: clct.ts olier llrc

First Reacling o./'the Bill: attrl
(c) shttll be possed at lsoth Secorrcl arrcl Thilrl Readilzg.t, b); itot less tlmn

fi.t:o-th i rd-r oJ' a I I Senators.

444. With regard to the stage-by-stagc consicleration of Bills in the Senate. tlte Senate

Standing Oiclers cio not provicle tbr a procedure that is clistirict l'orja Bill to amend

the Constihrtion. [t prclvides as follorvs -

(l) Except vith the leat'e o.[ lhe Senale, not tnore than one slage ofn Bill
mat, be taken at any one.sirifng.

(2) Paragraph (l ) shal.l not applt, lo ot' itt respect oJ'a Couttht Allocatiott

of Ret entte Bill or the Divisiott oJ'Rettentre Bill.

445. Tlie lack of a clear frameu,ork regarding the procedure applicable with respect to

the consideration of a Bill to arnend the Constitution b1' way o['popular initiative

r.vas noted by the Speaker of the National Assembly who stated as follorvs -

The constittttional tntperatitte to introcluce and consider the Btll and tlze

lack of an express proceclru'e in the Standing Orders for the sanrc

inforntecl nqt pret,ious Gtticlance on tlrc tncuuler attdfortn in vvhich the Bilt

ts to be introdtrced in this House- B)' exlension, ancl pursuant to Standitzg

Orcler No. I vvhtch triloyts the Spettlcer discretion to prescribe Procedure
vvlrcre none is applicable, I do note that the worlc o.f the House is largely

executed b-r- tts COnunittees u,hiclt recontmend vorious actiotts to the

Hottse ancl inform debate on rrtcilters under its consideratiorz.

446. Regarding the processing of the Bill after First Reading, the Speaker of the

National Assembly ctirected that the Deparlrnental Committee on.Tttstice and Legal

Afiairs facilitate public participation on the Bill and move the vadous stages of

the Bill on belialf of the House . This was orving to the r.rnique nature of tl:e Bill
rvhichwas not sponsored by either the Leader of the Majority or Minority Parly or

a Committee or lvlember of the House and the fact that the promoters of the Bill

rvho were the "sponsors" to the Bill are stla[gers to the House.
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447 Ori tlte ot)rer haucl, the SpeakcL ol-thc Scnate. in his Comnruuication to thc Houst:
oti 3'{ N4alch.202l. u,hiie rrotiiig his previous obsen,ations that thc iulcs ol'
ploccdttre irt the Senate u,c:r'c deficient r.r,iiit lesltect to lully actualizing the

1:ariiartietttatY pl'ocess contcnrplatcd urrc[er t\rticle 2,i7, statecl that he rvqulcl
cclttiintte to issue qtriclclincs regarding the palliarnentarv process as necessaly to
ensLrre that the Bill is rlispc,sed of'seaurlessly.

448. II is notervoilhy, that uirlikc in itie case of'a county assembly ivhic]r is requirecl.

lltttsuatrt to Article 257(5) and (6) of the Constitution, to consider and approve a

draft Bill submitted to it by tlie IEBC, a ctistinct requirement is inrposecl on
Pztrliarnent urtder Article 256(8) and (9) of the Constihrtion for the passage of a

Bill auci sttbseqttetrt sr-rbmission io the Plesiclent for asseut in accordance rvith
i\ rticlc 256(4) and (5) of the Constirution.

449. \\/hcreas the stanrling orrlers of thc trvo I{ouscs of Parliament rlo not erpressll,
proYidc Ior thc application of thc stancling orrlcrs rcgarding tlte passage o1'an
ordinat'1' bill to tlte passagc o1'a billto irnrcnd the Constitution, it is noted that
thc ploccssing and passage of an1, legislation can only be can'ied out in line
rvith thc 1lt'occdurcs for the passage of a Bill set out under the Constitution
alrtl thc rcspectivc Standing Ordcrs of Parlianrent- The procedule for cnactins
legislation is provided for uncler Part 4 of Chapter l3ight of the Constinrtion. In
Particular, r\rticle 109(1) of tlie Constihrtion provides that "Pailiantent shall
exercise its legislatit)e potyer llirough Bills passecl b), Parliantenl and assentecl to

b1t lhe Presidenl". The Part goes on to elaborate on the rr'Ianner in which Bills are

to be considerecl and passed by Parliament.

450. The pt'ocedure fbr the passage of a Bi]l as outlinecl in Parl 4 of Chapter of tiic
Constituticur and the Standing Orders requires the consideration of a Bill at Iiirst,
Second- Committee of tlie Whole and Third Reaclir:g Stages and subsequent
suburission of the Biil to the President lbr assent. A bill is not consiclered to havc
been passed and capablc of being submitted lor assent unless it has gone through
the stages prescribed in the Constitution and Lhe Standing Orders of the rcspective
I-louse of Pailiameni.

451. .,\n analysis of other jurisdictions revealed that whilc the Constitutions in var"ious
jurisc!ictions havc in place a provision for the amendmeut of the Constitution. niost
did not ptovide an elaborate procedure regarding the orocessing of the
anientltletits in ttre respective Parliaments anct tire courts in India considered the
shoflcomings o1'the lcgislative ii-amcwork on this. However. it i,vas noted that the
nties of procedure or stanciing orders of Parlianrents in somc jurisdictions ciid
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contaill express []l'ovrsion ibr thc application of process pertaining to ordinarr hills

or draft lau,s to laurs to amend the Constitution.

452. Article 368 of the Constitution of tndia provides for tltc procetlure toi thc

amenclment of tlre Constitution by Parliar:rent as fbllorvs -

(1) Nofivitltstcutcling tuwthing fu .t.his Cortstittttiott, Parliament tuay itt

exet'cise of its constituent potvet' untencl by wa1, oJ'uclditiott. ttru'ialion or

repettl 6st prot:ision ol' thts Constitrtliott irt rtccordatrce wilh tlrc
proceclu'e laicldown in tlis article.

(2) An ctmencltnent oJ' this Constitutiot t\,tdrt be inil.iated onlv bv tlrc

itttroductiott oJ'a Bill .for tlrc pw'pose i.n eithet' House o.f Parli.ant.etil, and

vvlzen the Btlt is passed in each House b)' a nruiot'ity o.f' the total

ntentbership of tlmt l-Iouse ttncl b1t a nzttjoriqt oJ'not less than tlt'o'thtrds

of the nzentbers of that Hotrse presenl ancl yotittg, it shall be presentec{ lo

the President wlzo shall git,e his ttsseni to the Bill ancl ihereupon tlte

Conslittttion -shall stand arnetzded ilt accordartce with the terms oJ'the Btll;

Provided l:hat ifsuch amendntent seeks to make anv cltrutge in:

(a) arttcte 54, article 55, article 73, arti.cle 162 ar article 241, or

(b) Chaptet' tV of Part I/, Chapter V of Purt l/1, or Chapter I of Put
XI, or

(c) any of the lists in tlte Sevettth Schedule, or

(d) the representation of States ttt Parliattxe,Tl, or

(e) the provisions of this article,

tlrc antefldnrent shall also require to be ratified by the Legislalures of

nol' less than one-half of tlrc StateslT"' b)' resolutiorts to tltaL effect

passecl by ihose Legtslatw'es befbre the Bill nzakhtg pt'ovision .for

suclr amendnrcnt is presented to tlze President for assent.

(3) Nottztng in arttcle l3 shall apply to o.mendnrent tnade wtcler this

article

(4) No antendnrctzt of this constittttion (irzcluding the provisions of

Part III nzade or pu.porting to have bee.n ntude tmder this arttcle

[whether before or after the comntencemenl of section 5 5 o.f the

Constittttion (Forty-second Amendntent) Act,l97 6J shall be called in

qttbsilotz in any cotu't on an1' grorutd.
tl
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(-i) l:ot'llte rentovctl o.[doubts. ii is hereb.t,tleclarecl lhat tliet'e slrull
bc rtct liuilrttiott t.uholet,er on. llte cottsiiluettt, poltier o-/'Parlirurrcnl to

amenrl b1, v,11.1, oJ.arlditiott, r;arittliott rtr repeul the prottisiotl.r ctf this

Constitttliott trnrlet' t h is arlicle.

453. Whereas the Constitutiort ol India sets out the proccdr.rres forthe anrenchnent of a
Constitution. it lias beeu recognised that it dict not outline a specifrc lcgislativc
procedure that is to app11, r.r,ith respect to the consideration and passage of a Bili
to anrend the Constitrrtion in Parliament.

454. Tl:e Supreme Court of lndia considered this issue In Slnnknt'i Prasad Sing Deo
vs. Union of lndia, A.l.R. 1951 S.C. 458. In this cetse, the Petitioner sought to
challenge the Constitution ([rirst Amendment) Act, 1951 argling that the

antendurents sought to take arvay fundanrental rights of citizens to pl'operty by thc
introdr.rction of Articles 3 I A and 3 I B to tl:e Constinrtion. After the independer:ce

of India a number of States enacted legislation rvhicli sought to bring about
agrat'ian land refonus and rvlrich rvotrld result in tlie loss, by Zamindars, of ti:eir
respective larrdholdings. Tire Zarnindars filed a petition in the High Courls in the

respective States. Tlie Pahra I{igh Court invalidated the retbnns u,irile the I{igh
Courts in Allahabad and Nagpur upheld the validity of the legislation. In order to

address this issue in totalit-v and bring an eud to the var-ious litigation regarding
this issue, the Govemnrent sought to amend the Constitution through the

Constitution (First Aurendurent) Act, 1951. The petitioners then petitioned the

Court arguing, inter aiia, tltat the Constitution (First Amendment) Act, l95l rvas

not passed iu conformity ivitlr the procedure laicl out under Article 368 of thc

Corrstitution as several amendments \vere made to it during its passage in

Pariiament. In consid6ring tl:e iegislative process to be follorved, the Supreme

Courl observed as follows --

In the Jirst place, il is provided that tlrc arnendmenl nntst be inittated b1t

tlrc introdttction of a "bill tn either llouse of Parliament", a familiat'
feature oJ'parliamentarv procedure (of article 107(l) which says "A bill
nta)t orioirate in eithet' I-Iouse of Parliament") Then. th.e bill ntust be

"oa.rsed in each I-lou.gc"-it;..si who. t Parliamer,"t does tvhen it is called. unon

to exercise its norntal legislatitte fi.utciiotz [article ] 0i (2)l ; and.finallv. the

ilL to the President"' fnr. h

again a parliainentat'v process lltroush yvhich eveiry bill nrust pass before
it can reach tlte statuie-boolc (article I I l). I|te thu-r Jind that each of the

cotnponent units of Parliatnent ts to play its allotted part in brirzgirig r_-

h lhrre nnceorl ntrtci ho'lnr-ooor.lo) i" lln""orrl"
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ctbortl cttt rnnendnruttl k> the CotrstilttliOtt... ,4ssttnting that antetrtlmenl OI

ilrc ConstitLrliott i.s tnt legisl(ttiott evett u,ltet'€. il is can'i.etl ttut b.t' tlrc

orcliinit, legisIantre l->1, passiitg tt Ltill irtrodttr:ecl Jbr the pttt'pose ond tltcr.t

trt'iicles 107 itt I I I cttttttoi in ternts ctltpl-1'wlrcn Pat'liament is dealittgrvitlt

a lsillttnclet'ctrticle -j68. thei'e is no o!st'iott.t i'e(tsot?tt'h)t Pttrliarneni shoulcl

ttctt ucloltt, on suclt ot:cttsio;ts. ils or,r,il nortnal pt'ocechtre, SO fitt' ts lltal

procedure cnn be.f'o\Iov';ed r:onsisientb: wiIh sttttttot'-t; requiremerzts'

455. In this case, the CoLrrt allucled to the tact that since tlte Constitution required el

Bitl to be amendecl by the ConstitLrtion to be passecl by each House. tircn the

ternr "passed" rvould be constmed to rnean the legislative process that follorvs

in tire exercise oI its legislative hrnction. L'urthet', in noting that the procedure

for amendment of the Constitution was not in itself coniplete, the Court stated

as ibllows -

Tlrcre are gaPS in tlrc procetltn'e cts to hott, and clfter what notice a bill is

to be irztrodtrcecl' lzovt' it is to lse pdssed b)' each House and lnv' the

Presiclenl's assent is to be obtained. Evkleittly, tlrc ntles nmde 14' eaclt

House tmder article I 18 _lbr regiating its procedw'e and th.e conduct of

its btrsiness tvere intended, so-far- as may be, to be applicable...Hat'ittl

prottic{erl .fot' llte cottstittttion oJ'ct Parlianzent antl prescribed a certain

procedure for the conchrct of its ordinan, legislative business to be

sttpplententecl b1, rties macle by each House (article 118), the makers oJ'

the Consiiftiion must be takett to have ilztended Parliament to follotv thai

procechn-e, so far as it nzav be applicable cofisistently with lhe express

prot,isions oJ'Article 368, tvhen they entntsted to it potver of atnerzding the

Con.stittrtion.

456- Hence, the Court found that a Bili to amenci the Constinrtion was to folloiv the

proceclure set out in the Rules of Procedure and the Conduct of Business in

parliamelt subject to the requirements of the Constinrtion regarding the special

majority required for passage, ratification by State Legislatures where applicable

and the requirentent for assent by the President'

457. it is also instructive to note that mle i55 of the Rules of Procedure and Conduct

of Business of the Lok Sabha currently provides for the separate clause by clause

anci schedule by schedule consideration of a Bill to amend the Constitution ano a

vote taken on each of tlle ciauses anci schedules. Rtrle I59 of the Rules of

procedure furlher provicle for the consideration of Bills seeking to amend the

fution in the same manner as ottrer Bills as foiiows -Consti
l
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In all other rcspecls, llrc procedtu'e lctid riav,rr irt lhese t.ules n,illt respecl
to otlrcr Bills slmll apply

458. I-Ience, the only distinction in tlre 1>r'ocessing of a Bill to antencl tl:e Constitution
applies to the voting ort the clauses ancl scheclr.rles to a Bill to aurencl the
Constitutior:. In this case, the clarrses or schechrles are consiclerecl in the sailc
rllarlnor and lonn part oitlieBill if passed by a majority of the total mem[ership
of the House and by a majority of not less than trvo thilds of the n:ernbers preserlt
and votir:g. I-Io',vever, tlie Short and Long Title ancl the Enacting Foplula ar.e

adopted by a sir:rple niajoriry.

459. Article XVII of the Philippines Constitutior: provicles for the ame1c1:relt or
revision of the Constitution by Congress, a constitutional convention or by rvay of
a proposal by the people as fcrllows -

Sectiott l. Anr- runendntenl to, ot'revision of, this Conslittttion ntrn, be
proposecl b1,:

(1) the Congress, Ltpon a vole oJ'tht'ee-fbtu'tlzs of atl its iVlentbers; or
(2) ct cottstihttional conyerution.

Section 2. Amendntents to this Constittttion nltq) lile,,vise be directl|t
proposed by the people through initiative upon a petition of at least twehte
per centutn of tlrc lolal number of registered voters, of n,hich everlt
legis{alive district ttutsr be represented by at least three per cetztttnt of the
registerecl voters tlrcrein. No antendtnenl tutcler this sectiort shall be
authorized wilhhJive l,earsfollovvitzg the ratifi.ccttiort oJ'this Constihtf ion
nor oftener iltan once sysryJilts ltears ther-eafter.

Tlte Congress shall provide for the implementation of the exercise of this
rigitt.

460. Section 145 of tlie Rules of the House oiRepresentatives provides as follows with
respect to the procedure applicable for the adoption of an amendment to or revision
of the Constitution -

Proposals to antend or revise the Conslittttion .shall be by resoLutirtn
vvhieh mtry be filed ttt any titne b), any luletnber. The cdoption of
resolutiotts proposing atnendments to or revision o.f the Constittttion shall
follow the procedure for the enactntent o.l'bitls.
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4(:1. Arlicte 78 of thc Constitution of Latvia allorvs at least oue tentlt ol tlie electorate

{o initiate an ameurlnrcnt to the Constitution. Wliereas the C.lon.stitution does not

set out the proccrjure regarcling hou, a cliafi to antetid tlte Constittrtiotr rtndet'r\rticle

78 ol-the ConstitLrtion is to be ltrocessed in the legisiatrtre, this procedttre is set ottt

rupcier the Rules o l' Proceclure of the Sae ima fhrtlter provide as firllorvs rvith respect

to the llrocessing of a dlaft [au, to arle.nd the Cr-rlstitutiou u'hich r.tndergocs a

siprilar legisletive llrocess as that o['an ordinary dLafi larv as ibllorvs-

79 (t)Drcrft latt,srnavLtentbmittedtolhesrcintal-r.t,.l)the Presi.dent,2.)

the Cctbinet, 3) Saeima comnttttees, 4) ai least.fiye l'lembers, or' 5) one-

tenth of tlrc electorate (Arttcle 65 o/' tlrc Con.stittttiott). Legislative

itzitirttives must be tlravvtt ttp in the fornt of drctft lcnvs.

(2) The Presiclent shall be entitled to sttbmit legislative initiath'es v'hiclt

clo not luwe. Lrt be in tlze fctrm of clrctJi latt's

(3) The Cabinel shall prepare an explanatoryt note to tlrc draft lat'v ancl

shall subntil the text oj't.he dra.fi law and o.f tlrc explattatory note tit

electroni,c form.
80. (t) Each draft lau' nnrst be signed b)' the ltetsor* subnitttng il'

(2) If a clraft latv conce1rc the roti/ication a.f att internalional instrunent,

tt slmll be accontpanied bv the fficial text of the. intenntional instnnnent

ancl iis Lah,ian h'anslatiort trn.less the fficial text of the instrunertt is ttt

Lah,ian.

(j) tf the syfiTlxilter lms dtsregarclecl the requtremettts oJ- thb At'ticle, the

Presidhm shall be entitlecl io reitu'tz the draJt lavv to the st'tbttittet'.

81. A ctrctfi lay, subntitted to the Saeinru in accordance v'illt tlze procedure

setJbrth by the Law on Natiortal. Re.fbrendunzs and Legtslathte hitiatfues

slzall be ltut to a referenclun't, provided that Llrc Saeima has reiected its

fonvarding to saeima conmtiltees, hus reiected il in corpot'e, or has

aelopted it with alteratiotts of its contents.

52. (l) Tlrc Presiclhntt slutll reltort to the Saeinta on the draft lat'vs

receitecl ancl on its optttiott regarding their fio'ther processirtg. |'he

Saeirna shall rLtle (Article 54) whether to Jbnvat'd the draft law to the

conzmittee-r and to appoint a responsible conuttittee or to reiect it.

(2) Before a vote is tctken on tlrc opirtiott of the Presidhmt, tlte saeima nzay"

nile (Article 51) to antend it as Jbllows:
l) to fomvarcl the draft Law for cottsideyation also to a Saetrna

connntttee not referred to in the opittion;

2) not to Jbrv,at'tl the dra.ft law for consideratian to a committee

re.ferred to in the oPinion,'

3), to aploint another responsible conunillee'
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(3) T'|rc omentlnrcnt.s nentioned in paragt.aph 2 ql'this Article nmv be

submitlecl b); a Siaeinto contntiilee ot' u fuIetnltet' itt w,riting or verbalb,.
l'l/rillen antettcltnettl-s ,slrall be coirsiclerecl be/bt'e vet'bal urnettdtnents.
Represetil.cttives o./'contrrtiltees recluestittg lhe tloot' to propose the saicl
amenclmeirts sltall be given the.floor in tlrc. orclet'thq' lmt,e signecl up but
be.lbt'e other speol;et's who wish to speak ort the said drcji lav.
(4) The submilted dt'ali laws shqll be rnacle avoilcrble to A4embers ttt least
set,en do,t,s beJbre tlrc Presidium t'eports on them to the Saeintct. [f
ttecessflt')t, the Pre-ridium may shorten, tliis term.

(5) All tlrc subntitted dra,ft latvs, altet'rttttive drali lay,s pt.epared.[or the

Jirst reaclittg (Article 85), draft lcnvs prepctred fot' seconcl ancl thirr! .

rearlings" as tvell as tlrc opiitiotts of the Prestdirun and cotnnittees
concening these drry'i law-c, shall be forwat'decl to the President and tlre
Prime tVlinister.

83. Deletecl

84. uponforvvarcling the soue draft latv lo lvtto or Dtore conztrtit.tees, tlrc
Saeima tnay nlls (Arlicle 54) on tlrc deadline b1t ,,y7ir1, the comnzittees
trzttst cortsider the draft lcnv and subntit proposals to the responsible
committee or the Presidhun.

85 (l) The conmrittees to tvhich the Saeima hos foru,ardecl a clraft laNt
n?ay prepat'e their alternatit:e dra"ft latv to be considered in tlze -first
reading.

(2) If a committee has receit ed a draft on amendntents to tt law for
vvltich the respective conunittee as the respottsible contmittee hcts

already receit,ed anothet' dra,ft on antendmen!,s, the contmittee ntalt:
l) combine the dra,fts and. ntalce one altentcttite draft law and
subtnit it fot' thefirst reacling;

2) tncorpot'ate the draft lau, subnitted later into the draft lc*v

suhmttted e.nrlier as proposals for the second or thircl reacling
i) subnit each of the sa.kl draft laws for separate consideratiott.
(3) Subparagraphs I atd 2 of oaragraph 2 of this Article shall not
opply to draft laws yvhtch contain, anrcndtnents to the Constitution
ofthe Republic of Latvia
(4) If the respoitsible comrnittee, guided by the proti5iens e1
subparagraph 2, paragrnph 2 of this Article, dectdes to
itzcorpot'ate a draft latv submitied later into a draj^t law subtnitted
earlier, the status of a proposal shal! also be accordecl to those
articles (paragraphs) oJ' the hrcorporated draft layv vvhich the

comntiltee has rejected or proposed to change.
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Iiind o olumite

462. On the question of l,hcther the Bill should be processcd in Parliartrent in the

same manner as :rn olclinar'\, Ilill. thc Comnrittces obscrved tltat rvhet'cas the

Stancling Ordcrs ot' the trvo Flouses tlo not expressll' provicle tor the

application o1' the Stantling Orders regarding thc considcration ol' an

ordinarl, Bill to the consicleration ol' a Bill ulcler Article 257 of the

Constitution, the processing of .such a Bill can onll'lle undertalien in line tvitlt

the procedures fo1 the passage of a BilI as set out undcr the Colstituiion ancl

tlte respective Standing Orclers of the Houscs'

463. It was turther obsen'ccl that the directions given by the Speal<ers o[ the

I-Iouses in their Commutrications had extended the application of the

proccdure for the consideration of ordinary Bilts, rvith respcct to the F'irst

Reading o{'the Bill anct the committal of the Bill to the committecs, to the

consideration of the Amendment Bitl'

464. Noting that Article 257 o'i the Constitution does not give a clear procedure

on horv to process such Bills, the Comrnittees found that it ivill $e necessary

tbr the speakers of the Elouses to give guidance on the proccssing of the Eill

througli the subsequent stages-

F. Whether the Substantive Provisions of the Bill can be Processed in a Different

Manner from the Provisions in the Schedule

465. ASchedule is considered as a part Of a Bill or- an Act of Parliament consisting of

rnaterial or infomation which may form part of a Biil or an Act but which' for

convenience anci in order to provide clarity, provides a pafi that irouses technical

or more detailect that rvoulci othenvise intenupt the flow of information in tl:e body

of a Bill or an Act. The weight attached to the schedules contained in a Bill or an

Act is the same weight that is attached to the main body of a Bill' or Act'

466. The removal of certain natrers to scheduies allows the provisious in the body of a

Bill or an Act to be presentecl more prominently and in a sequence that flows more

easily. Schedules can contain secon<]ary, minor material' or material equal in

importance to. or of even greater importance than, that in the body of the Act such

formulas, administrative processes'
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467.'fhe fi-arne',vork ibrthe consicieration of the various parts of a Bill is founcl irr tl:e
National Assern[:ly Stancling orders a,d trre ser:erte Standing order.s. starrdin.e
ordcr 132 oIthe National Assenrlrly Stanclin_e Orclers provicles as tbllorvs _

Irt cort.sidet'irts a Bill itt Comrnirtee, tlte var.ious ltttt.ts I.lrcreof sttuil be
con.ridet'ed ilt the follotvittg sequence -

(a) clauses as printed, exclucliry the clcttrses pt.otticlhgfot. the ciratiott
of tlrc bill, the co,ttne,cemenl, tf'an,, dnd the interysretatioit,

(b) neu, clau-res,'

(c) scheclules;

(d) neu, schedule.s

(e) hilerpretation.;
(fl preamble, iJ'antr,;

(g) long iitle;
(h) tlrc clauses provicling for rhe citariott of the Bill and lhe

conlntencetitetll .

468. Standing order i46 of the Senate Standing Orders provides a conespondilg
ptovision on tite sequence to be observecl irr the consider-ation of a Bill in
Conunittee of the Whole in tire Senate.

469. The stancling ordets do not provide a distinct procedure for the consicleratiop of
the various parts of a Bill ar:d all are considered using the same procedlre and
along the same legislative process. It is tlierefore noted tliat the procedure to be
obsen'ed with respect to the consideration and any amendment to a scheclule to a
Bill follows a similar plocess to that of trre otrrer parts of a Bill"

410' In addition, irr teturs ol' parliamentary practice and the comrnonrvealth
jurisdictior:al style that applies to the consideration of arnendment Bills (including
a Biil to amend the Constitution) irr Kenya, the rLrles that apply with respect to the
amendment of the main body of a Bili and the parlianrentary process that follorvs
in its consideration also applies to that of a Schedule. This is particularly in view
of the fact that the same irnportance or lveight is attached to a scheclule as that of
the body of a Bili or an Act.

471. As loted, in most jurisdictions, the Schedule is considered to be and is urslally
treated as a part of a Bill in the legislative process. Hence. in the case of the
Constitution of Kenya (A::rendment) Bili, 2020, the mles that would apply to the
consideration of the main body also applies to the Schedules containeci in the Bijl.

-]Us 
therefore means that if the nrle not to anend the main bocly of the Bill applies,

(U
(_,/ /
f,/tZ)4

(1 2e)



tire saure rule woLrlcl arpply to the consicleratiou of the Schecltrles allied to the

Constitution of l(enya (Autcndmertt) Bill. 202i).

4l2.lnthis case, if the rlle that applies trr the con.sicleration of bod1, of a Bill requires

that the Bill canr:ot be arnenciecl, it theretbrc fbllou,s that tlie satnc rttle r,r'ould apply

to the consideration ot'the schedules to the Bill.

473.11sholld be noted horver,'er that there are sonle instartces to vvliich exceptions to

this rule apply. These al'e as follon's:

(r) the Act nlfl)t 96711.1,'n an express pr-ovision Jbr the anrcndnrcnt of n

scherlttle by the regulattott nrulcing attthorit-v tn. tlrc Act. In vtclt

ittstcutce.s, the Act tt;ill ,o,r' ,' on either the Cubinel Sea'etan' or tlrc

respeclitte auihoritv oil,yt,hom delegatetl authorih, is cor{brred, tlrc

powet' to atnend the schedttle b7' wa,v of eilher an Orc{er or such

clelegaled legislattott as tn(q; be considet-ed appropt'iate e'g' in the

case of'tlrc htconte Tax Act; and

@ the Schecfule n'tQv cotttctitt a TreaN, Cotzven.t'iorz or other

intentational instrtnnent ythich is soughl to be implernented througlt

tlrc Act- ht this case, tlrc Treaq', Conveniiort or intet'national

instr-ttment cannot be antended as this relates to cm alreadl; existittg

and rattfied docutnent. Hence, any anrendtnent to the Schedule itt

tlzis case can oitls' be utdet'talcen to confortn to anv antendnzents that

nuw ltaye been ntctde to ihe tnstrttntent and. ratifi.ed accordingh,.

4i4. Ln analysis of experience from comparative iurisdictions on rules of larv-inaking

poilt to tfte status of the scheciule being the same as that of the bill and an integr-al

parl of the Bill. The Unitect ICngdom: Calada and Australia regar<i schedules as a

palt of a Bilt or a paft of an Act. Bills ruay have a number of Schedules that appear

after the main clauses in the text of the biil. They are often used to spell out itt

more detail how the provisions of the Bill are to r.r,ork in practice. If a Bill becomes

an.Act of Pariiament. its Schedules becone Sciredules of that Act.

4j5.ln the House of Commons in the United Kingdom, an ameudment to a schedule

may generally be moved, ancl it is also possible to propose new schedules. This is

usually done durilg the consideration of the Biil and tlre process and procedures

that apply to the amendment of the main bod,v of a Bill also apply to tlie Scheduie.

Howevpr. there is an exception in tire case of a bill to give effect to an agteement

(1 30)
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(a treaty or convention) that is w,ithin tire prerogatives of thc Crou,u- If tlre schcdule

to such a bill corrtaii:s the r\qreement itself, the schedirle cannot be amer-rclecl.

Ilotvever, aruendmerrts uray lle plol:osed io the clauses of the bill, as long as they'

clo ur'rt a{I'ect the n,ording of'the r\greement in tiie schcdulc- ancl eveu it'the
consequencc trf tl:e aurencinrents is to rvithhold legislative effect fi'our the

Agl'eeurerrt or its parts.

Findins of thc Committces

416. The Committces found that the Schcdules to the Constitution of I{enya
(Amendment) Bill, 7020 are part of the Bill. It thcrefbre follorvs that the rules
that apply to the considcration of the BiIl also appl5, to the Schedules.

G. Refcrendunr Issues

417. The Cornmittees received viervs on and considered several legal issues r-egarding

tlre ret'erenduur. These stem fi'om the provisiors of Article 255,256 and?57 of the

Bill as corlcerns the tink between referendum issues as captured in Article 255 and

tton-tefelendurn issues in the Constitutional amendnrent Bill. The Comruittees
isolated the questions requiring its deternrinalion into tlrree, namely:

a) Whether a referendum on the Bill is lequired;
b) Whether- for purposes of the referendum, various provisions or

portions of the Bill uray be severed so that sorne of the pr-ovisions are

subjected to a referendum;

c) Whether the referendurn should comprise a single questiou on the Bill
as a whole or multiple questions on each of tire clauses of the Bill?

478. The issues flow fi'om the wording of Article 255 aud 257 of the Constitution
Article 255 provides as follows -

255. Amendntent of thLt Constittttion
(l) A propo.yed amendment to this Corctitutiort shail be ettacted itt

accordance with Arlicle 256 or 257, and approved tn accordance witlt
clause (2) by a referendtnn, {' ilze amendtneni relates to anlt of the

following ntatters-
(a) the suprenncy o.f this Constittttiott;
(b) the territotlt oJ'Kenya,'

(c.) the sovereignty of the people;
(d) the national valu.es and principles ofgovernance referred to ir,

Article l0(2)(a) to (d);

i .,:
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(e) Lhe Bill of l?ighrs:
(fl tlrc tenn o.i'ollic:e o.f rte Presiclent:

(_g) the inrlepetrcle.nc:e qf the .I,.rclicicu)t url the cortttttissittits ttnrl

independenl o[[ic'es tct which Clruptet' Filieen applies:

(h) tlrc Jimc'i ions oi' Pat'li amertt ;
(i) lhe objecls, principles crnd stt'uctttre o.l'tlevolt:ed gol:et'nttletll.: ot'

fi) the. prot,isiorts o.l'this Chapter.

(2) A proposed atnenchneni shall be alsproved by s reJbrendun Lmder

clause (l) ,f-
(a) al least tvven\t per cent oJ'the registet'eclvolet'S in each o.f'at least

half ol'the cotttrlies voie in the re.ferend'urtt; ttncl

(b) the cunendiltenl is sttpported l:"v a sintple maiority of the citizen,s

ttotirtS tn tlrc reJbrerulum.

(3) fut amendmenl io this Constitr.tiion that does ttot relate to a nnttet'

specified in clause (1.) shull be enacted either-
(n) by Parli.tunent, h accordatrce vvitlt Article 256; or

(b) by the people. ancl Parliatnent, itt accordance 
"vilh 

Article 257 '

479. Frorn tire above provisions an amenclment tliat contains any of the issues included

in Article 255(1) requires a relerendum to coure into effect. r\rticle 255(3), on the

other fiand stipulates that if tire amendment does uot relate to issues protected

uncler Article 255(3) theu it is to be processed under either Article 256 ot ?5'7

dependipg on whether it is Bill by parliamentary initiative or popular initiative.

480. Tlie Cornmiftees detegnined eariier in this repot that the Biil is by popular

ilitiative. Consequently, tire relevant provision of the Constitution is Articles 257.

That provision is clear on one instance in u'hich the Bill urust go to a referendum.

That is under Article 257(10), ',vhich 
provides that-

257(lA) If eittrcr Hcsuse of Parliatnent fails to pass the Bill, or the Bill

relates to a matter specifiecl tn 255(1), the proposed antendnrcnt shal.l be

sLtbmitted to the people in a referendult""

481. Once the Senate and theNational Asserably votes on the Bill. depending on the

outcome of the vote in eitlr.er house. fu1icle 257(10) provides that a referettdr.rr-o

would be necessary.

482. The above is fairly straight fonvard and clear frorn the stipulations in the

Co6stitltiop. The more criticai issue is the second aspect as provided tbr in Ariicle

255(9) o(the Constilution, ivhich provides as foilou's----
\

\
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"257 (9) lf Purlianrcnt passes the Bill, ir.rhall be submittet! lo tlte
Pre:sidsn;.for assenl in accorclartce n'ilh Arti.cle 256H) antl (5). "

483. r\rticle 256(4) and (5) of tire Constitution provides as [olloivs-

(4) Subject lo cltuse (5), llrc President .slutll ctsscnt to the ISill and co.lrse

it to be published within thirly clxl;5 u/ier the Bill is enactecl b),Pat'lianzenr.

(5) IJ'a Bill to antencl lhis Cctnstittttion proposes an omendnrcnt relattng
to ct t?toiter speciJied itt Article 2 5 5 (1)-
(d) tlze Pt'esident shall, beJbre assenting to the Bil!, recluest tlrc
[ncleperulenl Electoral ancl Bounclaries Commission ro conduct, tyir.hin

ninetv days, a national reJbt'endwn for approval of the Bill; and

ft) witltitt thirty day5 aftet' the clzait'persott of the Inclepenclent Elecioral
ancl Bowdarles Cormnissiott lrts cet'ti{ied lo tlrc President t]zut tlrc Bill
lns been approved tn accordance witlt Articie 255 (2), the Presidenl shctll
assetzt lo lhe Bill and cause it lo be publislzed.

484. The question that required to be ausrvcred uext is r,vhether the Bi.ll contains matters
Iisted in Article 255 of the Constitr:tion thus recluiling a ref'erendum. While the
Biil itself does not explicitly stats whether it has issues that fall within the puwieu,
of .A'rticle 255 of the Constitution, a revieu, of the Bill clearly reveals that there are

several clauses that touch on some of the matters in Article 255 of the Constitution,
including the Bill of ltights, independence of the Jucjiciary, functions of
Parliament; objectives, principles and structures of devolved government and
Chaptel fifteen on Conrnrissions and independent Offices. The relevant clauses

are:clause5touchingonBillofl{ights),clauses 12, 13, i4, 15, 16,17,i8, 19,20,
21,23,29,32,33, 48 (touching on Ure functions of Parlianient), clauses 41,42. 43.
44 (touching on the independence of the Judiciary), clauses 45,46,47 (touching
on tlte objects, principles and structures of devolved govelnrnent), clauses 68 ancl

69 (touching on Chapter Fifteen).

485. It is thus clear that in teuns of containing Article 2-55 issues, a referendum is
necessary whether Parliament passes the Bill or nor. The other: qurestion for the

Committees was irow to deal with the Bill if it contained both rel'erendum ancl non-
referendum issues. The Comrnittees posed this question to several participants.
while others addressed it in their oral submissions. There rvere varied viervs on the
malter. Irzlajority oI tbe participants expressed their views that the Bili is a singie

, even tirough focusing or1 solre provisions that they \\,ele tnore interestecl in.

/ lltL/ /.
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'lhe1,. Solveyer L)n Lhe r.l,hOle exptessed theit' r'ieui either SttppOltlng Or oplloslnll

the Bill as a rvhole. Scritre, participants x,ere of tltc vicrv that Parlianlent cottld

sevet.e some pafis of the Bitl ancl enact it through tlrc tl'aditional ;'rarliaurentary

proceciure ancl have tbc Plesicleitt assent io it ivitltotrt the rrceci for a tef'erench[I

while onl-v taking tlre parts tliat touch orr Article 255 issite:s for refcreudttnr.

486. fhe ICJ rvas of the vierv that Parlianrent shoLrltl isolatc those provisiorts that do not

require a referenduru and leave those ltlovisions ihat are protectecl ttttcier r\rticle

255(l) to be subjectecl to a ret-erenclunr. Tliey stated that it rvas possible to severe

provisions of a Constituiion Aruendment Bill so tliat those wliich do not tall under

i\rticle 255 can be assentecl to forthtvith. In their vier,v, the Bill contains so marly

provisions that are not protected under Article 255(1) and tlrat catl be dealt r'vith

by the Houses exclusiveiy without the requirernent tbr a referendum.

487. Mr. Nelson Haviof the vierv that since Parliametlt rvas yet to enact larv to guide

the referendum process most of tire proposed amendinents in the Anrerrdment Biil

could still be realized- properly and regularly- through parliamentary initiative. On

the question though of wirether you can separate these from those that require a

referendum, they took the position that the Bill was not severable.

4g8. The IEBC in discussions with the Comrnittees took the vierv that Parliament cau

ancl shogld separate the palts of the Bill tliat do not require a referendum and deal

with them, rvhile separating those that touch on Article 255(1) issues to be taken

to a referendum.

489. tvIr. Samuel L. Mwaniki, in graking his submission, sr.rbmitted tliat a reading of the

Bill reveals that it has proposals that require ap1:roval by a referendum and also

clauses that cap be enacted by Parlianrent rvithout the need for a referendum- He

further surrrnitted that Article 255(3) (b) of the constitution provides that a

proposed amenclment that does not require a referendurn sh.all be enactecl by the

people and parliament in accordance r,i,ith Article 257.\n tenns of Ar-ticle 257(8)

and (9), if a Bill odginated by a way of a popular initiative is passed by a simple

majority of the membem of each House, it shall be submitted to the President for

assent, either without ti:e need fo1 a ref'erenciurl or after the holding of a

referendum.

490. Ivlvaniki flirther stated tliat Article 256(5) provides that the President shall refer a

Bill to the Independent Electoral ancl Boundaries Cotnmission to organize a

referendum only if the Bill proposes an amendment to any of the ten entrenched

items in Arttqle 255(1).
I

i
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'191. rVivaniki subnrittecl that fi'c'nr the above-mentionecl ciauscrs ot'Ihc Coustitution
(u,Ltich arc couc:hccl iu nr;rLrclator;, ter-uis). it was ,:viclent that it u,oulcl bc
ttlproccdttral- and thei'elble unconstitutional-- to take to a plcbisc,ite ulatrers tllat
do not require tlre holding of a rel'erendunr. Consequently,. ivtrvaniki pi-oposecl that
Parliament shoulcl scparate tltose propclsals that require a reicrc:trdlrur fi'om titosc
that do uot. [-le arquecl tltal there rvas nothinq jrr the Constitrrtion to sr-rgscst tirat
doing sLrch sepalation is not perrriissible.

492. In detennining this issr.rc. tlie Comilittees addressed three issr-res. First the Bill is

Lry popular initiative ancl comes to Parliament on the back of support b-\, at least
one million signature.s attcl arpproval o1'over-half of the coltnty assenrblies. Article
257(3) and (4);:uts tlle responsibility of preparing the dralt Ilill on the prornoters
of tlre Bill. Having clevelopecl tlrc clrafr Bill. rvho ivoulcl then have tl:e
responsibility ibr dctemrinin-9 u,hich provisions relate to i\rticle 255 and whiclr
ones clo trot arrcl lhus severing the 13ill into the two parls? Woulci it be Parliar:rent
before they debate the Bill? Wor.rlcleach of tlie Houses. as they separately corrsicler
thei Bill, eaclt sever it on their or.vu? And if their decisions contlaclicted each otl)er
on rvhich pafts are rel'erenduul issues and ',vhich are not? Ol rvotrlcl tlrat be thc
President [y virtue of Article 255 (5)(a) which provides that if tire Bill relates to

Article 255(1) issues, the President would request IEBC to conduct a referendum
before assenting to it? Or would that be the responsibility of IEBC?

493. Tire second question relates to the wording of Arliclc 255 and 256. Througirotit
the trvo Articies, tlte Constitrrtion uses the r.vord "Bill" and not "Bills". This r-rse of
the tet'm in its singtrlar fornr fi'om plain ancl literal meaning '"vor.rid rncau tliat the
Constitution contemplatecl thai the entire Bill r.vouid qo to a refblendurn, 'lhele

r,r'ould be one Bill and not several Bills, Additionally, there are no provisions
providing for not'ptocetlures on how lo undertake severancc in tire Constittrtion.
I-Iorvever, there is the coutriu-y issue that under the Interprctations and Cleneral
Provisions Act, singular connotes plural.

4921. The thirci question is that of the doctrine of unity of issues. Discusseci in detail
under the question of ,'vltether to l:ave a multiple question or single question
referendum, it has a bearing on tllis question of severancc tott Ai tbe heart of the
doctrine is the recluirement that tirere be a linkage betr.r,ecn thc issues being
considered il tlie referendum. There is clebate as to whether tiris recluires that a

referendum should only contain one issuc at a time or not. Ti'ie q-Lrioance that thc
principle gives to the current question is the need to ensure a linkage betvveen tirc

clauses of'the Biil r\ Bill may ha.re several clauses buI arc rntcirelated
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Atten-rpting to separate them at ttre tait encl ol'the process and not at tbe dr:alting

stage u,oulcl sLrf['er the practical challenge ancl possibiliiy o1'ctismernbering tlre Bill

ancl separating clauses thzrt lelate. [o each othel onlv ou tlte basis that soll]e arc

Article 255(l) and otlrcrs arc not.

495. ln the Cocle of Goocl Practicc of ltet'erendunrs.l(' adopted [:1' the Cotrncil tbr

Demcicratic Elections on I6rl' Decernber 2006 and tlrereafter by the Ertropeatt

Conrrlission for Democracy Tlrrough Larv (1he '\/enice 
Contmission) at its

rleeting on l6-lT lvlarch 2007 to guide the conduct of referendtturs itr Eriropeatt

rnember states. the question of what unitv of corttettt tneaus and its in:plication in

the contluct of referendums was discussed. 'flre Guiclelines provide that:

"ttrti4t of content; except itt llrc case oJ' total revisiort of a texi

(Constitttticsn, ltnt1. thet'e nutst be an intrittsic contrcction bettveen tlte

tnr-ious pat,ts oJ'etrch questiorz put to the t,ote, in ordei' to guaratzlee the

fi.ee *r.fi-age a.f the voter, who nlusl tTot be callecl to accept or refuse as ct

whole protisiorts tvithottt cm intrinsic ltnk; tlrc revisiort of several chapters

of ct text at the satne tinte is equfualeitt to u total revisiot"t."

496. Further it guided that:

"Art eten nzore.rtt'ingent recluiremenl offi'ee stffi'age is respectforurzth;

of content. Electors n'tLtst tlot be called lo yote si.nuthaneottsly on several

questiorts vvithoil anlt iittrinsic link, ghten thal thev mav be in fat'our of
one and againsl another. l{lhere tlrc revisiott of a tert coters several

.teparctte aspects, a ntnttber of Etestions Dxl;tsl therefore be put to the

people. Hotvever, lotal revision of a lexl, partianlarll: a Consttttttion,

nafuraillt ccmnot relate solelv to aspects thal are closely liltked. In tlds

case, tlterefore, the requirenzent for r'trti$t oj' content cloes rtot apply'

Substantial retisiort of a t.ext, tttvohting a nLnnber o-f chapters, rnay be

regarclecl tts lseiitg eqtivalent to total revistott; clearly, tltis does notmecul

the different chapters curzrtot lrc put sepctrately lo the popular vote."

497. Holvever, tfie euidelines opine that rvhile the above is tnie, it u'ams that "t&e option

of classifiing set,eral chapters as a total revision nla)/ see',n like a means of

circtut1enting the unit-v of content rule. This overloolcs the fuct lhat a total

constitttttottal retision oJten im,ohtes d n'tore compli.cated process tltun a parti-al

revisiott. "

ic CDL-AD(?pp7)00Ercr,-cor. .\r,ailable at

https://rvrvw.vchice.coe.inirrvebformVdocuments/default.aspx?pdfiile=CDL-AD(200?)008rev-cot'e
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498. This principlc is cr:itical in the ciiscourse on l:ow to clraft retbrenduni Bills.
Flolever, it also givcs gLridance tL) tl're cleterrnirtation on rvlietlier to separate thc
cttrrent Bill into Iton-t'et-erentlum and ret'ei'eudum parts. Basecl ou a consideratiorr
of the abovc three questions. the Conu:rittees cletemriue thar tlie entire Bill shoukl
bc subjeo-ted to a refereudurn u,ithout severir:g sourc parts oI it, sjnce severing
rvould raise constitutional, le_qal and procedural ditltlculties.

499. The last qLrestion uuder this issr-re is rvhether the referendum question should be a
single questiort or whetirer it shoulcl [rave multiple questions r,vitl: each clause being
a qttestion otr its olvn. Thele are variecl opinions on this issr.re. On the one hancl is
the arguruent that single question lef'erendum makes tire choice tbr citizeus easy

and straightfcrnvard, On the otlrer hand, are concelrs that to proceeci in such a

tnarrler has tltc effect of "reducing conrpiex policy complex policy decisions to

two ntaximally opposed options""2r As raisecl in public discussions in I(enya this
can lead to people tluorving arvay the e ntire Bill even if they liked some proposais.

500. Across tlie rvorld. there have been lreld single-question or binary ret'erendums and

rrtrltiple option referendums22 vvith succcsses and criticisms for both options. Thc
Elections Act, for exatnple provides some guidance on the issue in Section 49. It
stipulates as follows-

49. I ritiation oJ' a referet'tclurn

(l)lWenever it is necessctt)) to hold o referendunl on arw issue. the
President shall b1, notice refer the issue to lhe Contmissionfor the

purposes of condttctirtg a reJbrendwn.

(2)tl/hara ut issue to bc deciderl ilt u refa'enduut has bcen reJbrred
to tltc Comnissiort uttder sttbsectiort (1), the Conunissiott shall

frarne tlrc questton or quesliotts to be detennined during tlrc
referendunt.

(3)The Comntissiott shall, in consultatiott yt,ith the Speaker of the

relevant l{ouse, lay the eprcstiott referrecl to in subsection (2) before
the House.for approval by resolution.

(4)TIrc Nutional Assembly may approve one or nrore questions.fbr a

reJbrend.u.nt.

rrCharlotte L. Wagcnar, "Lessons from Intemationat ltlulti-Option Reierendum Experiences" Vol 9t(l), Iie
Political Ouarterly, January-lv{arch, 2020, 192-200 at 192
:2 rbid.
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(5)'t'1rc Contnis.sion sltttll pubtish llrc questiott 4pprove(l mcler

.strbsectiou (41 in ilrc Gazetie dnd in lhe electi'oitic rurcl prirtt medkt

of' tn I i ona I c irctt lo r iott.

(6) the Contntis.sion -rJrull cottcluct llte re.lbrencltrtn v'i!ltitt ttirteLy dt1.1:5

o./' 1rub I i.c ai io t t o.l' t lt e q u cs I io rt.

(7) The. Conutissiorl ttlttt' assl.grr srtch q,utltol J'or each ttrrstver lo tltc

refercndtnr clttestiotr or qttastiorts ss it nutl' cttrrsider lrccess$t)t'

(8) A sl,ntbol ussigned tnclet'subsectiott (7) sltall not resentble tlrut o.l'

a political p(u'\) ot'qf'ut inclelsettdenl cattdiclat.e

501. The reading of the above vvould indicate that it is possible to liave multiple

question ret'erendum under tire current legislative fraureu,ork- Tlrele is aiso the

convelse arglunert that singular rreans plural and vice versa under the

Interpretations anci General Provisions Act of Kenya tltrs the linal detennination

is for the process. 'Jlhere is no Irrandatory reqtrirement either rvay.

502. Cornpamtive case Iaw on tiris issue clemonstrates the inextricable link betrveen this

issue and that of unity of issues- Discussed earlier in this repofi. The case lau'speak

about the ueed to ensure unit-v- of issues in the desi-qn of a referendum ln the

Lithuania case of The Compliance Of The Provisions Of The Republic Of
Lithuania's Lau, On referendurns With Tlie Constitutioit Of Tlie Republic Of
Lithuania pointecl out at;

"Thus, the aforententioned legal regulation disregat'ds tlte hnperative,

stenuning fr-om Paragraph I of Article 9 of the Constitutian, tlzai

preconclitiorz-t tnrrst be createdfor deterninitzg the actttal n'ill of'the natiort

in a referendtutt, as v,ell as lhe requireinertt, intplied b)' the latter

intperalive, that the scLrtctl wtll of the natiott nutsl be deternined

separatefit regarding ench most significant isstre concernittg lhe liJb of the

state and the nation, tt hich is submitted to a reJbrertdunt; irt additiou, tltis

legal regu.l.ation disregarrls the duty of the legislature, stetnning Ji'ottt

the Constittttiort inter aliu, Parugraphs I and 3 of Afiicle 9 tltereof, to

establish by law the requirement that several i.ssrlzs tutreluted 4' thei'

c\tttenf and nttture, or several unrekded atnendruents t0 tlrc

Cottstittttion, or Seyeral unrelated provisiotts of la*'s nruy rtot be put to

a re.ferendrtlt AS a single issue."

503. Based on the above the Court concluded that:

i--r .
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"Itt tlrc light o/'tlrc.f'oregoirtg trt'gtunenl.s, the t:onclusion sltottltl be clrltvtt
thoi Article 6 o.['the Lott, oii Re-fereitclunts, insoJhr tts it cloes not estublislt
llrc requit'etnent tlrut several issue.s tuu'elatecl b), their conlettl rtncl nalut'e,
rtt'sevet'al ilnreloledatneitlntenis to tlte Constitrrtiorr, or several uttrelaletl

1tt'ovisiotts oJ laws mov itol be subniltetl as ct single issue. in rt clecisiort

1ti'opo.secl lo be put to u re.fbrertdum, i.t iu cotflict tvitlt Parngt-ctpfu I ancl

-j o/^Article 9 c2/'lhe Constitulioit."

504. Sinrilariy. the I-ligh Court of l(errya iu tlre case of Titus Alila antl 2 others (Suing
ott their own Beltalf snd as tlrc Registered OJfi.ciuls of tlrc Surnawe I'outlt
Group) l/ Attorney General artd Another2s t-Ield tirat:

"Sectiort 49 of tlte Elections Act gives to ihe IEBC the ntanclate to.fi-atne
llte question or qu.estions to be detennined tlrough a referendmn.

ht the exet'cise of tlrc saicl manclate it is de.finitely open to tlrc IEBC to

cletermine wlzethet' or nol. theli u,otid lmve a. "nonseperable pt-e.ference",.

or an "lssue by Isl'l.re" cluesli.on; ot' "sequential voting.

If ilte court were to give generalized clirectiotts to the IEBC, when it had
not been shoyvn tltat the Commtssion had su-ayed Ji-om the path
eslablished b), lavv, thal would constilute a blatant interlference b1t lhe
Judiciaty in lhe Constiltrtional mandate of an Independent Comrnission.

Afeanv,hile, I note thttt it may bs logical to have a referendunt which
adtlresses one specific issr.te, rather than. cm omni,btrs question. Thal cottld
result in lhe people of'Ker'g;a haying a clear-picttu'e of the exact issue tlrcv
were being callecl to vote upoli.

Such a process would avoid a situaliott irt u,hich o voter was cornpelled
lo lhrow out the bab.t, tvith tlrc bath yvater, simply because the omnibus
issue contahrcd one or more objectionnble mattet-s, which lncl been

htntped togetlter n,ith good antendnrcnts.

Nonetheless, il ttntst be aclorcyvledged that the. process of condttctittg
either lsstte by Issue referencla or Sequentiol lrotittg rl'ould most probably
be more expensive compured to insktnces where there was one composile
questiott.

13 {zor.9) eKLR.
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As thtt Pei iiiortet's tt'et'e rtlre<tcl.t,bento<tttittg tlte !at'gtt expensc ihal llte

coutilt'.t; ltus to go ihrotgh itt cr re.ferertdtm, I holct the t'iew thut it is thr:

borl.t' lctsl-e-l tt,itli fot'tutrlalitt.q ilrc -\ti'Ltclt!re o.l'rlte i'e.fbrertrlutit H'hic'h is L'esl

.vttit.ed l.o cleiernritte lnw besl irt go itbotti iheir ltsli'"

-i0j. The upshot of ihe abovc cliscr-rssion is rhat the cluestion of singlc qltcstron or

rurultiple questiort ret'elcnclurn is one that rvill continlte to ver- tlle I(en-vatt

ref'erenduiu process until a comprehensive refereuclultl ia\\' is ptrt iir place. The

cul.rent Ret'er-errdlun Bill ri,hen clebatecl aucl enactec] by Parliamertt shoulcl settlcr the

issue either u'ay.

Iiindinss o f the Committecs

-506. On n,hether a t'eiet:cndtrnl on the Bill is required, the Conrnlittees found that

thel'e at'c provisions in tlre Bitl that touch oll some o{ the mntters provided f'or

tuncler Article 255(1) of the Constittttiol. Consequently, prtt'suant to Articles

255(3) and 257 (10) of the constitution, the Bill is one on \Yhicll a refere ndunr

is rcquil'ed.

507. On rvhether, f cr purposes of the referendurn, variotls provisions or poi'tions

of the tsill rnay be severed so tilat onl]' sor]"re of'the provisions are subjected -to

a refenenclprn, the Conrrnittees founcl ttrat the Bill sliould, in accordance rvith

Articte 257(10) of the Constitution, be submitted to a referendunr as onc Bill'
-Ln this regarcl, the committees founcl that in accordance $'ith the doctrine of

unit1, of issues, there ought to be a linl<age befil'een the issues being considered

in a referendum. There is tirerefbre neeci to ensure a linkage betrveen thc

different clauses of the Bill' A Bill neal' Itavc sct'eral cltuses but rvhich are

interrelated. Attempting to separate them at the tait cnd of the process and

not at the drrfting stage lvoukl suffer the practical challeuge and possibilify

of rlismember.ing the Bitt and sep,Irating clauses that relate to eaclt othet' onli'

on the basis that some arc referendunr prol'isions ancl othct's are not'

508. On whether the t'eferendum sliould comprise a single question on the Bill as

a \yhole or multiple questions on eaclt of the clauses oI the tsill: the

committees found that, although the constitution of Iienya

(Amenclment)Biit, 2020 deals rvith multiple issttes, tltesc issues are

interrelated and that it rvortltl be impractical to ask I(enyans to vote one \Ya,Y

or the other on multiple questions. As such the Bill should be subiccted to the

Refer;endum baserl on a single qucstion. Pr:oceeding othenvise through tfue
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route of lnultiple qucstions, \yould present, constitrrtiona[, lcgrrl, anrl practical
difflcultics iu the identification of thosc questions.

II. Substantir,c lsstrcs in thc Bill

509. Duliug PuLrlic Participatiort on tire Corrstitrition of I(cn1,a (Amenclment) Bi11.2020,
stakeholders raised sevetzl issues on the srrbstance of tlie Bill. Both those ,,r,ho

sttppolted ancl tliose rvho opposecl the anrendrnent asked Parliaurent to cor:sider'
and ptovide answers to several substantive issues. Tire issues raisecl liave been
categolised and considerecl by the Clornrnittees under the follorving broacl themes-

(i) The creation of an additio;nttl sevent)t (70) cottstituer.tcies ancl their
d i s t r i b ut io tt a nzo ng lu, e n t1' - sig | 1 t 1' 2 B ) c o u n I i e s,.

(tt") The positiotz oJ'the Jrclictaty Ontbttdsnzan as an ex-o.fficio ntenrbet' oJ'the JSC,
the nzode o-f'oppointntenl ancl reporting, ond tvhetlter he/she can vote ot7

nrutters before the JSC;

(ii, kYhether pet'sons appoitilerl as Ministers slrculd be t,ettecl b), parliament
prior lo tlrcir appointment by the President;

(it) t{hether the harnzottizcttiort ofpro.fessionalfees paic[ to consttltanrs hirecl b1,

tlrc national and courtly goverrunenls is a constitttttonal matter antl whetlrcr
it restt'icts Ji'eedont of contract,'

(v) Tlte framer,vorlc for contpliance t,[th lhe tv,o-thirds gender principle irt
Parliantent; and

6'il Wether prot,isiort should be ntade fot' sytrchronizing the financial calenclar
und the fratnetvorlrfor ntbtnissio, of audit reports to pnrliatnenr.

1) The Creation of Additional Sevenfy (70) Coustituencies

510. The Constitution of Kenya (ArnendmenQBill, 2020 provides in clause l0 as

foilows-

"Article 89 (l) of the Constiiutiott is cunended by detethtg the words " hvo
hundred and ttinety" and sub.stittttirtg therefor tlrc words "tbee htrtdred
and sLrtl; ".
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5l l. -l'he provision proposes to increase the uuurber of constituencies li'om trvo hundred

anci ninetl, to three hunclrecl ancl sixty. To opcratiorralize this proposal. the Billsets

out deiailecl iransition and cousecluential prcwisirrns in the Secotrcl Sc.hedrrle

anchored on ClaLrse 74 o{: the Bill, TIrc Secoilcl Sr:heduie provicles as tbllorvs:

I. Dal.irrtitutiotr oJ' tuttrrber o.f Constiturctrcics

(t) Ll/ith.fu six rzonths.fi-om tlrc conln?encentenl tlttte o.fthis;lct, theLnclepetdertt

Electorol. tmd Botutdttries Coinmission shall, subiec'i to subsection (2), detennine

the bounclartes of'the additionat sevenl); cottslihrcncies a'eatecl itz ilrticl'e 89 (l)
ttsing the critet'ict prot)idedJbr itz Articles 8l (d) artd 87 (7).

(2) The crclditional sevenht cotzslittrcncies shall be spread uno,zg llte counties set

ottt irt theJirst coltnnn in a nznruter specified in the secctrtd coluntit.

Ii

County" Additional Constituencies

Mombasa Three

Klr.ale Three

Kilifi Four

Mandera One

Meru Two

Embu One

Machakos Tbree

Makueni One

Ifirinyaga One

Murang a One

Kiarnbu Six

Turkana One

West Pokot One

Trans Nzoia Two

Uasin Gishrr Three

Nandi One

Laikipia One

Nakuru Five

Narok Three

Kajiado Three

Kericho One

Bomet Trvo

Kakamega Two

Bungoma Three

(142)
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Siaya One

Kisumu Tu,o

OneN1,an:ira

NairobiCiry Trvelve

(3) The allocctlion o/' additional cottstituencies cuttortg lhe cctLutties slteciJiecl
under subseclion (2) slmll -

(a) priot'itise the constituencies mrlerrelsresented in lhe National
Assembly on the basts of populatiott quota,'

ancl

(b) be ntacle in a nxanrter that ensures lhe nunzber of inhabitutts in a
corrstituency .is rts nearll, cts possible lo tlte populatiort cluota.

$) The creation of additional constituencies in;lrticle B9 (1) shall not result in
the lass of a constituenq) existing beJbre the conunerzcentent date of this Act.

(5) For grerLter certain4t, arnt protected constituency irt the cowties of Tana
River, Lantu, Taita Tayetu, fuIat'sabit, Isiolo, N),unclarua, Nyeri, Santbunt,
Elgel,s/i[a1'akwet, Baringo, Vihiga ancl Busia shall not lmtte their protected
stahts intpaired by llrc delinitatiott of additional constiluencies nzentioned in this
sclrcdule.

(6) The requirement in,4rticle B9 (4) does not apply 16 the review of bowtdaries

for the addttional constituencies preceding the Jirsl general election ft-om tlze

conlilzeficenrcnt clate of this Act.

Stakeholders S u b missions

5I2. The above provisions eiicited a lot of submissions from stakeholders as

sumrnarized below. The subrnissions raise the foilorving substarrtive issues for the

Cornmittees' considerati on-

i. What data was relied upon in determination oi the new constifuencies and

their allocation among the 28 Counties.

ii. The designation of nerv constitueucies in the Bili vis-A-vis the role of the

IEBC under Articie 89 of the Constitution.

iii. Whether pa:agraph 1(6) of the Second Schedule to the Bill can oust the
provisions of Article 89( ) of the Constitution, and its effect on section 36 of
the Independent Electoral arid Boundaries Commission Act (trlo. 9 of 201 l)?

iv. The implications of the proposed new constituencies as set out in the Bill on

/t:.
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Denrarcation of rhe rierv constituencics sir nrontlts aliead of the 2022 Gerreral

Elections.

513. iVlajoritl, of the subiuissions ou ihc prol><lsal to ct'eate sevetrt,v (70) nerv

constituencies in the tu,eni_y-ei-9lit (28) couuties u'ere o{'tltc vieu' titat Prottroters

of the Billrvere usurping thc por.r,ci-s of the Independent ElectoralauclBouuclaries

Comprission (IERC) rvhiie others argued tirat it rvas an oppoflLrllity t0 address the

comilonent of nniversal strffi'age thai each vote cottnts'

514. The promoters of the Bill subrrittecl that the Steerin-q Contnrittee and Tasktbrce oI'

BBI revierved a lot of materials to arrive at the decision to create the 70 additional

constit.uencies in the specifiecl 28 Counties, The principles that guided the process

of clelimitation r,r,as lo be for-rnd in in the llevised Prelininnrlt Report of the

.proposed Bottndaries of Cotrstittterrcies nnd tvsrds published in 2012-24'fhe

other principle arose f}om court cascs that were f-rled and decided, rvitlt one such

case beilg that of John lii.tttrutthi ldctittgi V ;lnclrevv Ligale & 4 otlrcrsti. Other

considerations were basecl ou equity ir-i resoLlrce aliocation and bor"rndara

clelimitations baseci on population and the ueed to retaiu tlie' protected

constituencies. Finally, the process was grrided by the [iistor-r' of disputed elections

and the neecl to build conserlslrs on the issne. In snmnraty. the Promotels pointed

out that the BBI decisiop was guided by the documents that would ordinarily be

used by ttre IEBC as provideci by larv to an'ive at a just decision.

515. Tlie Pr.omoters further submittecl that the allocation of the 70 additional

constituelcies to the specific 28 Counties u.as infonned by extensive consultations

including representations, tolvn hali rneetings held all over the countrl,

consultative tneetirrgs and even rallies.

5 16. The promoters also submitted that tire period of six irronths to delirnit the electoral

bounclaries was adequate. They argued that their estin-ration'uvas based on ntodels.

Usilg the models, the Promoters submitted tliat it was possible to clelirnit the 70

constituencies within the six rnonths periocl and thai the requiremeut under ArtiCle

89(4) does not apply to this partictrlar process'

517. The Independent Electoral anci Bounciaries Commission (IEBC) stibmitted that it

is bestor,vecl tvith the constitutional manclate of conducting delimitation as outlined

in Article 88(a)(c) and 89, upon creation of additional constituencies- Arlicle 89

provides a rlethod ald formula lbr doing so. 'l'he Comrnission was of the view

ri hnps://rvrvrv.ilbc.or.kduoloads/resourccsAVHXao?x83D'pdf
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tliat the role of allocating any proposeri aclditional constituencies should be leti to
tlie Cotnrtrissiott in line r.i ith Lhe Constitution ancl as tlre case has been o[ thc
pt'evious delirnitatiort pl'ocesses. In tlreir subrnissiort, the:y pointcd opt that a

constittrtiortal arnendment process czut only detent:iuc the nunrber of
constituet:cies but sltould uot assign the sarne to respective counties as is the case
in tltc BBI Constitution ofl(eni,a (Arnendnient)Bill. 2020, as this rvoulcl contraclict
thc existing z\rticles of'the Constitution thereby presenting legal challenges to the
deiimitation process.

518. The Comrtrission htrlhel subrnittecl that the tirneline of six r:ronth's period
proposed in paragraph l (l) of thc Second Schedr-rle for delimitatiou of boundaries
lvas ttot adequate based on past experience and practice. During delimitation under
the ConstitLrtion of l(enya, 2010, the Interir:r Indepenclent BoLrnclaries Revierv
Cortlnrissiort undertook clata collectiou ancl first rouud of 1>ublic heariugs fr.onr

May,2009 to Noventber,2010. Tl:ereafter IEBC took over fronr January,20lZ
and conducted the seconcl round of public liearings, delimitation, publication of
tlre first and seconcl clralis of the clelir:iitations of boundaries of constituencies ancl

lvards and pubiication oi the National Assembly Constituencies and County
Assemblies Order; 201 2.

5 19. The Cornmission fur1her submittecl that the process of clelirniting electoral units is
highly emotive and if done improperly and hun'iedly, may fail to cornply with the
consdfutional requirements set out in Article 89; thus, potentially resulting irr
numerous boundary disputes and litigation. The IEBC acknowledgecl the
centrality of public par-ticipation, clispute resolution and litigation in the process,
stating that in the previous exercise they hacl t\,vo sets of public hearings,
preparation of reports and dispute resolutiou.

520. They furlher submitted tirat they needecl the help of the KNBS to validate t5eir.
shapefiles. To help tlie commission achieve this objective the KNBS is expectecl
to provide the data to IEBC rvhich would be used to popLrlate the electoral units.
They further submitted that the Cornmission will be seeking to validate this data
with the KNBS. The KNBS does not require the shapefiles since they lack the
mandate to populate electoral units, insteacl, the I(NBS should help the
Comrnission finalize the validation process of the data for the electoi.al units

521. The IEBC also subnitted that section 36 and the Fifth Schedule of the Independelr
Electora.l and Boundaries Commission Act, 20ll which guicles the boundaries
delir:riration process was due tbr review and stands spent and hence there exists a
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522

legislative gap on the process. They pointecl 6trt tlrat tfiey irad proposed att

arnendment Bill. r,hich \\,as ,vet t0 Llc llrocessecl by Parliament.

On their part, The KNBS subruitteci thai in preparatiOll to cottdrtct censtts' iheY

nnciertake carlographic mapiling u'ltioh takes care ot'eyely villagc- tlre stnallest

unit that can be coveLe(l ou tlre grouncl. Part of thc irlfonnatioti generatecl at tltat

point, other tltan the population figrres, is also to get t() knou, r.r'liich aclministrative

unit a village (enumeration area) beiongs so as to identify from sub-location,

location, divisiol'r, up t9 the national level. As pait of tliis plocess, they are also

able to inquire where a particular village talls in in a political r-rrrit rlraking it

possible to get the sPecific ward.

523. They pointed or-rt that a uumber of reports w'erb generated fi'om the infonnation

gathered tiom the exercise which are compilecl and llray be categorized irtto a

nunrber of volumes. Althougtr tltey hacl ploduced several reports arising li'orlt tlre

2019 Censls process, one volunte of the repoft covet'ing clistribution of population

by geopolitical units anci giving the poptrlation up to the ward level $'as still

rnissing. The-v pointed that tliat tlie clelay was ciue to the bor-rndary delinritation

process regarding q'ards.

524. Tnorder to finalize the production of this volume the l(enya National Bureau of

Statistics requires the shapefiles that are officiaily treld by the lndependent

Electorat ancl Boundaries commission (IEBC) defrning every war^d' once availed

by the commission Kr\Bs rvould be able to superimpose the maps on thent and

provide the population rvhich i,vill be distlibuted witl be distributed by the

geopolitical units up to the r,vard ievel. The IEBC rvas hesitant to share the soft

copyoftlreslrapefileswitlrl(NBssotlratI(NBscouldusetovalidateitsdataon
electoral units and release the report officially. consequently' I(NBs does not have

a valiclated clata on electorai units'

525. K-NBS fuither submitted that, r:ased on tire clata obtained dur:ing the 2019 Ken;'a

PopuialionanclHousirrgCerrsus'andapplyingtlreIEBCpopulationthrgsiroldof
133,000 per constiluencY, then -

a) tt-re number of new constituencies tirat should have been establislled was

68 and not 70; and

b) six counties ought to have received more constituencies than they ivere

allocatedinthesecondScheduletotheBill.asfollows-
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No Courtty No. ofucu,
CloustitLrcncies that

shoulcl lravc been

allocate cl

2

Number of
rlew

constituencies

allocated in
tlrc Bill

\/ariation

I iVIeru I t
) IiitLr i I 0 I
1
J Jlungoura 4 J I

4 Houra Bay I 0 i
) I(isii 1 0 1

6 Nailobi City l6 12 -4

526. On the other harrcl, eigltt counties rvould have lost one constitr-rency each il. the
iropulatiQn thresholcl criteria were applied, hacl the constituencies not been
protected and thus retained. Tliese u,ere Tana River, Lamu, Taita Tayeta, Marsabit.
Samtrurr-r, Elgeyo Marakrvet. Baringo, and Vihiga.

527. The I'Ion. Iturocent Obiri Momanyi, \,IP, Bobasi Constihierrcy. raiseci colcerls
i'r'ith the distribution of the 70 nerv constituencies arnong 28 counties. I{e noted
that tlie Gazette Notices establistring the Building Bridges to Unity Advisory
Taskfbrce and the Steering Conlrnittee on the Iniplementation of the Br.rilding
I3ridges to a United I(cnya'faskforce Repor-t did rrot inclucle constituency reviely
in theil tetrus of reference. Furtirer, tliat the firct version of the Constitution of
Kenya (A'mendment) Bill published on 2l't October, 2020 clid not contaip any
clause dealilrg s.ith constihrencies.

528. The Member stated that no public participation was invited or undertaken on the
matter as stipulated under Article 89 of the Constitution. I.Jsing the example of lis
constituency, rvlticit hacl a population of 190,071, tlre l-{onourable Mernber stated
that some counties which wereundeserving had been allocated new constituencies-
while lhose that tvere deserving hacl been omitted. Lastly. the \4ember submittecl
that the power to dehmit electoral units is rrestecl on the IEBC and that any other
process to aliocate constituencies, as in the present case, woulcl be
lunconstitutional

529' Senator Enoch Kiio Wambua, A4P. Senator for I(tui County submitted tirat Clause
10 and the Sccond Schedule to the Bill should be amencied to provide for trvo
additional constituencies in Kirui County. These rvould be sihrated in N,lwingi
North, to take care of the marsinalized rllaraka/Thagicu Sub-County, and the
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other cor)stituency in l(itui South. to aclciless tire cliallerrges of urarginztlizatiotl ttr

the vrtsI constttttetlcy

,jj0. N4r. |,{g151-rn [JaVi argueci ihzrt the lole of creatit'rg ancl clelirniting t-rf ricrv

corlstitLreuLries r-esis u,it5 IEBC hence tlre inclusion of iliat provisiott urakes the bill

L,rcLrnstilrrtioual. I-{e subuiiltecl thiit the pt'ovisious of the Seconcl SchedLrle to the

Anreirdrr-rent Bill 1:roposirrg to c.cate seven{.v rterv cottstituetrcies aucl prt,.portine

to allocate tilenr to ciiffbrent counties is ti tts,-trpation of the constihrtiorial role of

the IEBC alcl a,rorrlis to al't act of constittttiortal 9en1'11onderilg' To strppoil his

position, he pointecl out that Articte 88(2) of the Constitirtion of I(ellya allocales

the function ol.clelimita'iion of constituencies aucl rvards to the IEBC' Article 89( i)

establishes tu,o llrnclred and irinety constituencies of the National Assembly' The

saicl Arficle eltlpolvel's the IEBC to revie'uv the names and bOundaries of

constituencies lvitir clirections ou the principles to bc: taketr into acconnt'

53I . N{r. Havi pointeci orit that the tegal term 'delir:ritation' is delined as "tixing of

limits of bourrclaries". The People of Kenya Lnanciatecl the IEBC u'ith the fhnction

of increasing the number ot constituencies beyoncl tu'o hundred and ninely rvhich

they created on prorrulgation of the Constitr-rtion of l(enya' It rvould be rnar:ifestly

unconstitntional for this function to be airogated in this case throttgh an act of the

Presiderrt disg;tiised as a popular initiative to amend the constitution of I(enya'

5-42 The Pastoralist Stakeh"olclers Forum also sr-rbmitteci that the Comtnissiou s'as the

only entity vestecl rvith the Constitritional mandate clelimit electoral units' They

further observecl that the distribution of additional constiflrencies on the i:asis of

tlie population quota assLrmes that citizer:s ltave equal access to their political

reprcsentatives and vice versa. They thus recommeuded that ths 70 additional

constituencies be equitably distributed in consultation withIEBC'

533, Tlie pastor.alist stakeliotders F-orurn rvas also of the vierv ti-rat the issue of creating

ancl delimiting constitttencies is emotive in natnre and rreeds extensil'e public

participation to avert litigation ancl tesoive drsputes amicabiy' They state<l that the

last censns figrres are heing contested by some parts ol tile tegion and cannot be

reliecl upon ancl that population shoulcl not be the only factor to be considered

while ignoling tt're land rnass of tlte conntry'

534. The FORD Kenya Palty while submitting tirc aciditional 70 counties to be iirnelv

for purposes of equity argued that their detinritatiorl lvas the role of the

Inclependent, Electoral and Boundaries Cornmission (IEBC)'

'-:=----'
-\-.

(r43)



535- The \"oLrth Nou' I(enya eiud Youth serviug Olganizations Consortiunr arguecl tSat
the lrropcrseci aclclitional constjtuencies n,ill burden the coru:try as concerns 5as
alreadl' beett raised by thc National 'rreasury 

ancl Salaries arrcl Reilsrreratir,.'n
Conrmission on tlrc balloonins rvage bill.

536. 'i'tre Nairobi Vlashitrani \Vonren Caucus anrl the Gema Cultur.al A.ssociation
argr:cd that the aclclitional constituencies ri,ill acidress unclerrepr.esentation in
popLtlotrs areas lvl:ile the Jubilee Party submittecl that the oroposecl creation of the
additional 70 nelv cottstitrtencies ,,r,ill acldress undei-representation in
constihtencies rvith large populations ancl bring about equity i1 allocation of
additional t'esources such as NG-CDF.

537. It rvas the view of n:any stakeholclers that the periocl of six nronths as proposeci ip
tire provision to delirnit the constihrencies ancl complete the exercise is inadec;uate.
basecl on past experience and practice.

Basis fot' f)ctcrmin ation

538. In dealing with tlie subnrissions and adchessing the issues that they raise as
capturecl earlier in the report, the Cornmittees first consiclerecl the issue o[
designation of the 70 constitr"rencies vis-a vis the role of IEBC. The Guiding basis
for the detennination is the provision of Article 89 of the Colstitutiol, titled.
detennination of electorcl utits. The Article provicles as follows,

1. There slmll be lyvo hundred and nhte$t cottslituencies Jbr flze
pltt'poses of the electiott o.f tlze nrcmbers of the Natiotzal Assembll;
providedflr in Artic:le 9f (I)(a).

2. The htclepettdenl Electoral and Botmdaries commission shall ret,teyv
the nantes atd boutdaries qf constituencies at inrer-vals oJ'not less
tlnn eight years, and not nzore rhrm hvelve years, bttt any rettiew shall
be completed ur least twelve nrcnths before a generctl elecrion of
ntembers of P arl iament.

(3)7'he comntission shall re,viet+, the rtwnber., net,rcs anrl botutdnries of
u,a.rrls p er io dicall-y.

(4) If a general election b to be hetd vvithin h.velv-e months after the
completion of a revie* by the Conunission, the new bototdttries shall not
take ffict for purposes of that eleclion.
(5) Tlrc boundarie s oJ'each constttuencl, slrull be such that tlrc ntuttber
of iulnbitatis irt the corstitttency is, os nearry os ltossible, equal to the
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popylutiotr qr{olu, btd the rtrtltber oJ'itrlrubiluttts oJ'u cotrstituettcl' ttrtt|:

hc grartter or lesser ilittn tha poprt|utiort qtIolil in tha iltQntte r spcciJied

itt clurtsa ((t) to tul;e uccotrttt o.f-
(it) geogrttphicttl fi:tttrtres artd tu'bart cettil'es;

(b) c;gttttrtt.tttih, ol' itrle.resl, his/ot'icctl, ec'ottttrnic ctncl cultut'al

!ie.s; atrd

(c) m ea ns oJ' cot tt ttr Lttti cd I io t1.

(6) Ttrc nuntber oJ'inltttLtiiaitts o.l'a constituenct: ot'\,arc[ nzuv be -qreoler
or lesser- thqn tlte populcrtion qlrct(t by tt margitt oJ-not nt.ot'e lltun-

(a) fortrt, Ttet'c:eni .fbt' cities ttncl qtorseh' populctlecl ureas; ancl

(b) thirn, per cent.for tlte otlrcr ot'eas.

(7)Inret'iex'irtgcortstttuencl'andx'urdbortrrclariestlruConnissiort
sltoll-

'' i,"'n,'i ll'"*,::;':i,:;':::::,,::;:,,,s u rin s ,rut t t n, u u nb er or

inhubiturtts in each cottstituetrcl' uttd ward is, as trcar[-t' us ltossib[e,

equal to tlte poPulatiotr rTuota.

(B) Ij'necessaty, the Comnission slnll alter tlrc narnes tittd ttoundaries

oJ'colstituen.cies. rutrt tlrc ntunber, tto-tfies and houndctries o.f wartls'

(9) &bject to clrntses (1), (2), (3) cutcl (4), the nri,n'tes and cletails oJ'tlte

botnrlcu.ies oJ'cottslituencies and vvarcls cleterntinecl b), tJ.te Conntissiott

shatl he ptblislrcd in the Gazette, cutd shall come into effect on the

cliss o htti ott o /' P a r I i ant e nt fi r s t .fo I low ing t he il' pub lic ctti ott.

(10) A person nny appll, to the High. cotu'tfor revieu; of a clecision o.f tlrc

Conunission ntacle rutder this Article.

(l l) An application for the revietv of a decisian nrude tutder this Ayticle

shatlbeJiteclwi'tldnthirh;clq'soJ'thepttblicationoftheclecisiottinthe
Gazette anc{ shall be hearcl and cletenni.ned v'ithin three montlx oJ'the

date on vvhiclt it is.fiied-

(12) For the purposes of this Articte, "populatiott. qtLota" nteans tlrc

rtttrnber obtahrcd by divirling the nuntbet' of inhabitatrts oJ'Kettya by the

rrrttnber of constituencies or wards, as applicable, ittto wlriclt lienya is

divided under this Arti.cle-

539. The Committees observed that Article 89 sets or-rt the number of constituencres

ancl vest the powet to detennine the names and borrndaries of constituencies on

the IEBC. Conseqtiently, the people of Kei-rya can determine ttrat tiiey wouid

clesire to increase the nurnbers of constituencies and thus make changes to Ariicle

89(1) that sets the cuffent numbers at two l'Lunclred and ninety. A revierv of the

history of boundary delimitation reveals ttrat this increase has happened over the

,i
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years, fronl ] 17 constituencies ir: 1963. to t58 tbllorving the Constitr-rtional
atnenclmettts in t964 and 1966 ivhich [et1 to tl:e abolition of the seven regional
assenrblies and the Senate: to 188 in 1986; ro 2010 in 1996 and finally tt'r tlre
current tigure of 290.

-i40. Consequently. tJte increase in rrumbers of corrstituencics has prececlent iu the past

aud is Ccxrstitutional. Articlc 89(l) sets the r:urnberof Corutituencies at 290- r.vhile
clause l0 of the Bill seeks to increase the nuurber to 360 byproviding as lbllor.vs:

"Arlicle B9 (1) oJ'thc Constittttion is antetuled b1t dsls|l,rg tlte ruorrls ',ttvo
hunrlred arul nitrcty" und substituti.ng tlrcreJbr tlrc y,orrls "three hrrntlred
artd si-t6t"-

541. The clttestion, ltotvever, is lvhcl shoultl inci'ease the numbers aud what 1:r'ocedrrre
should be follorved in doing so. Tire promoters ol'the Bill have not only set the
number of constihrcncies throu-9h an anrendment to Articte 89(1) of the
Constinrtion but liave also detailecl rvhere the aclclitional constituencies shall bc
Iocatcd and stipuiated tilis in the Second Schedule of tlie Constitution of Kenya
(Ameucln:en0 Bill. 2020. l'he Committees notecl that the problcm .with this
apptoacli is tirat Coustitutionally, that polver to allocate ancl clesignate
constituencies is vested on the IEBC under Article 89(2) of the Constitution,
follorving a very elaborate procedure. IEBC has the excluiive consiirutional
maildate to determiue the names anci bounrlaries of constituencies. The
Constihrtional (Arnendnrent) Bill, 2020- circumscribes this power since the
location of these constituencies have been deterrnined by tire Bill.

542. Additionally, Article 89(5) of' the Colstitution requires that in revieq,ing the
boundaries of constituencies, they adhere to the population quota. 'fhe rationale
for the inclusion of this provision was to ensure that the internationally accepted
principle of equality of the vote is respected and past cornplaints of
genyrnandering in the creation of'constibuencies is constitutionally prevented.
One scholar, Jatnes Raley has pointed or:t that "one of the greatest abuses of a
citizen's votirtg rights is genynls1tdering. "26

543. The tenn gerrymandering refers to the process of "dividing politicalunits in ways
that deliberately ct'eate advantage-s ibr incumbents or their political ailies. b;,
placing voters based on their predicted behaviour at the polls in districts that diiute

16 Rul.y. Janrcs. "One Person, Otte Vo(c: Gerrymanciering and the fndepcndcrnt Commission, A
Global Perspective." Inciiana Larv Journal, vol.92. no. 2. Spring 2017, p. 783-816, at page ?g3.
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ttre vOte Of Solne votelS ancl cOnSOlidatc thc voteS Of OtlrCl-S."17 The ienrt r,r'aS cOined

in ttie Upitecl States tl'orn the naure o1'Elbridge Gerry- the eighth govetnot'of

lVlassachLrsctts. Geny parlicipatecl in tlic Clonstittrtit'xtal Cottvettticln iu the I.jSA

ancl relirsccl to sign thc ConstitutiorraI clratl ivitltout a Bill of ltights. \\rhile hc lost

at the Convention tire Bill ot' Rights rvas essentially includecl Lwo )'ears later.

I-Iou,ever. Iater as Governor. the State Party oi'iVlassachttsctts "came ttp s'ith an

electoral r:rap that ltacketl thc tbcleralists into a ltancltul ot at'cas to ruaxir-uise the

gains o['the Deinoct'atic reptrtrlicatrs iu the state senate .

.... The dislt-ici boLttulcu'ies urere so distot'ietl. lnv;evei', l.hut lhe pe'ople

rlolicetl. The 26 Mttrch 1812 editiott oJ'tlrc Bostott Gctzette.featuretl a

carton oJ'one i'tetvlt,crealecldisn'tct in tlrcJbtm of ttlbrlt-lottguecl, tltinger

sctlarnctndet', capti.oilecl 'THE GERRI'-\4ANDER: A nevt) species

tttonster."28

544. The dalger with gerymancleri19 is that it iurpairs the credibility of the boundarl'

clelirnitation exercise and the eventual election plocess and outcottte. As captured

iu a paper by the lntemationai Foundation of Election Systems (IFES)

"Electot'al ubuses such as malapportioned constituettctes (electora'l

clistricts tlmt vcu'.y sttbstctntialb' in poptilation) and electoral distt'icls lhal

hrn,e beett "get.ts,manclerec!" (constituencl; bomtdaries inienlionally

clr"atwt to aclvantage one political grottp at the expense oJ'others) can ltave

profotmcl effects on the otttcon'te of an election and the composition of a

pru'lianteti. If voters cutd other stakeholdet's st/spect lhat the elecloral

botutclar[es have beeit tutfatrlV ntanipttlated to prodttce a particular

political orrtconrc, tlzis tvill affect the creclibtltty of the delimitatiott

process. Tlrc legitintrtct, of the elecioral outconte itself cot'ild be

qtrcstioned."?9

545. In aciopting the 2010 Constitution, I(enyans sought to address its past challenges

with gerrymandering. The Kriegler repott pointed out in this regard. that:

"The clelinritatton of botmdaries in Ketrya as preset'ttb' establislted does

not respect the basic principle oJ'the equalit,- of the vote. The differences

are Lmdcceptable in tenns of international siand.artls. The Keryta1 legal

frametvorlc cloes not establish, as'is accepted internalional praclice, the

3? Gerr,vmandering, BOUVIER LAW DICIONARY (Stcphcn N'lichael Shepparci ed ,2012)'
?e Nick Cheesenran and Brian Klaus. Hotv to Rig an Election (Yale University Press, 20 i 8) page 36

2e Lisa Handlcy, i'Challenging the Norms and Standards of Election Adn:inistrarion: Bouudary De

Challenging ,iu Noii,,ynia S-tnnclords of Election .4cintinisiro!ion (IFES, 2007). p- 59-7a.
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nlct-\inunn possible departui'e.fi'onr the Ttrirtciple of'equalit.tt oJ'ihe vote
Tlte rlelimitation o.f'cortstituencies is leJi to ihe ECIi, which has not
peibnnetl r/s role aclecluut.elv, ascribing rls non-petjbrtnatrce ro

Prtrlianterti's t'el.uctttttc:e lo ittct'ease ilre ttuntbet'o.f'cort.stittrctrc/es."i()

546. The above is tlte context r.r,ithin u,[rich z\rticle 89 olthe Cor:stitution rvas inclr-rdecl

into tlte Constitution and against r.i hich the issues on the crcation of the seventy
additional constituencics should be consicieled.

547. The Courittittees tr-rrther observed that the Constitutional rnanclate of delirnitation
of boundaries is vested on the lndependent Eiectoral arrd Boundaries Commission
as stipulated in Article 89(2). Subsecluently clauses (5), (6) and (7) outlines the

mattets that shoulcl be taken into considelatiou in delirnitatioir of boundaries. It
can be observecl that ttre Constitution envisages ihat certain administrative
processes ought to take place before delinritation of boundar-ies as set out in clause
Article 89(7) sLrch as cousultation of all interestecl parties and "popnlation census"
for putposes of ensuring that the number of inhabitants in each constituency and

ward is, as ttearly as possible, equal to the population quota. This Article has not
been proposed for atnendtnent. Nobocly etse can therefore create rlew
coustituencies crr cletennine their locatiou, except tire IEBC.

548. Case lar,v from the courts follow'ing tlie first boundary clelimitation after the

adoption of the 2010 Constitution underscot'es the centrality of the IEBC in

boundary delirnitation, whose rationale is to guarantee professionalism.
imparliality ancl consultation in the delimitation exercise. Following the
deiirnitation exercise several applicants filed cases seeking under a review of the

decision of the IEBC Article 89(10) of the Constitution. The Hig} Courl
coirsolidated all the cornplaints and made a decision on them. One of the decisions
it made was to cltange tire name of two constituencies in Homa Bay County as had

been proposed by IEBC. There vvere Mbita and Gwasi constituency to Suba Nortli
and Suba South respectively.

549. Following that decision an appeal was filed in the case of Peter Odoyo Ogada &
9 others v Independent Electoral and [Jotutdaries Contntissirsrt of \iery;a & l4
oihers.rt The Court of Appeai held that the High Court could not replace the
decision of the IBBC with its orvn as this r.vould'be a violation of the powers vested

rc Republic of Kcny4 Rcport of the lndependent Reviett, Comnissiort on the General Elections Hel,l in Kerua ort
27'h December, 2007(2008), page 77 .
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on thc ir:stitLttion un(ler Article 89 of tlre Constitution. [t stated as tbllos's, in this

regard:

"Otrr rertcling o-i'Arlicle 89 does not vield or poirtt to ttullrci'i!.t: ctt'

-jtrt'isclic'tioit oJ'the High C)out't, tt;hile exercisirtg tlte p'o'wer of'revien' utcler

thrtt,4rticle to suLtstittrle llte ciecision of the IEBC'with its orttn. I'Vith cluc

t-tt,spect to the Higlr Cow't. tt,e holcl lhat it t.t,rl.s l,,i error l() Substitute its

otvrt oltirtiott, (is tt decisiou ro sttpplaitl tlrc tlecisiotr oJ'the \EBC, vvlticlt

had been ktu,fiill.r- and procedtffalh; orril'ed at .l'ollowittg tlte public'

lrcarings, tonsideraliott ttntl acloption b)' Porliuntenl, all the walt to the

ptblicatiort in the Gctzette. Alt ihat lies u,ithin lhe prot,irtce of IEBC and

no other organ. It has been gh,eru tlnt maitdale b.y: ths Constittttion as

other organs lilce the High Cozu't lws been git en tn'tder-Article 165, evept

that tlrc High cotu-t has ctlso been git,en lhe pou,e.r to revieu, a decision ol
ttze tEBC. Tltat power o,f rettieu;, according /o tts, rs limited lo the pruters

in tlrc applicatiortutder Arricle 89 (10), if'tlrc applicruzts dentonstt'ate that

incleetl a fattlt feattu'ecl h the nlal1ner IEBC v,ent about delitnitirtg

electoral botutclaries. And tts u,e lrat,e stttted earlier, in the e.ven't the lTigh

Cotn-t should so find, it shoulcl direct the IEBC to E;o back cmd do the

correct and proper thtng."31

550. The Com.rnittees notes that it is u,ithin the powers of the people of Kenya as

already discussed in tiris report to take a clifferent rorlte on hon' to unde(ake

boundar.y delimitation. That is envisaged in the concept of sovereignty. Holvever,

that requires amending Article 89 of the Constitution. That is the step that ihe

Constitution of Kenya (Amendment) Bill^ 2020 ploposes by making chaoges to

Article 89(1) of the Constitution by increasing the nuruber: of constituencies fi'om

lwo hundred and ninefi'to three hundred and sixty'

551. The Comrnittees fuither obsen,e that there ars other proposals made through the

Schedule seeking to: (i) distriLrute the constihrencies u,ithin the colrnties,

(i.i)protect constituencies from being lost; and (iii) naming of the constituencies

from being protected.

552. the Comrnittees observed that there are several problems rvith the Schedule. By

protecting some censtituencies in the Schedule. these constituencies wiil be

protected in perpehrir,v yet the provisions of Articie 89(6) of the Constitution

giving iEBC responsibiiity to adhere to the constihrtional quota iias not been

amended.
.\
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.i 5l ln adclition. the Sr:concl Scheclulc proposes to ousi the application of Article 89(a)
ri'lticlt provides that "(4) [f a Gcneral elcction is to be helcl rvitlrin tu,elve ntont]rs

of corrrpletiou oIa rei,iew by the Couir:rission. tlrc nelv Lroundaries strall not take

eff'ect fcrr llrrposes of those elcction." lflie ouster is uudertakeu in tlre ibllor.r,in._e

1y91 615 
-

"(6) Tlrc requii'ettteitt in Article 39 (4) rloes not ap1tl.1t lo the reyietv oJ'

bounclaries Jbr tlrc additional cottstiiuencies precedittg the Jirst general

electionft'ont tlre comntencetnenl date of tlis Act. "

5-54. The Cotnmittees observed that tire attenrpt to oust the application of Ariicle 89(zl)

in the Schedule could only be possible if the Article was amended expressly and

not by lraving separate plovisions in a schedule. This is because the Schedule does

not aruencl Arliclc .t9(4) of the ConstirLrtion. It took rhe drafting approach of
developing the 2010 Constitution rvhich had a sinrilarprovision, Even rvitir the

provision, Article 89(4) lvouiclstili exist and operate.

555. The Committees observe that the unconstitutionality of the Schedule is due to the

fact that it seeks to clo lvhat is cons[itLrtionally vested in the IEBC r,vithout

an:ending Article 89(a) of the Constitution. Nothing bars IEBC fi'om continuing
witli its work under Article 89 irespective of the Schedule as the Constihrtion of
I(enya mandates it to do so bet'*,een 8-12 years from the last review.

Observations of the Committecs

556. Thc Committees ltaving considercd the Constitution of I(enya (Amendnrent)
Bill, 2020, and submissions t}om thc public, found that clause 10 of thc Bill
that proposcs to amend Article 89(1) of the Constitutiolr by increasing the

number of constitucncies fi-om "hvo hundred and ninety" to "three hundred
and sixty" is constitutional.

557. The Committees, howet,er, found that the Second Schedule to the Bill is

unconstitutional, for the follorving reasorls -

a) The attempt to oust the application of A:'ticle 89(4) of the

Constitution, as proposed in the Second Schedule of the Bill, coulcl

onl1, be possible if the Article u,as amended expressly and not by

having separate provisions in the schedule. This is because the

Schedule does not amend Article 89(a) of the Constitution. Even rvith.'?'u
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the provision, Articlc 89(4) ryoulfl still cxist zrtttl opcr:lte. As strch. this

rvoulcl crcatc parzrllet ancl conflictinq nrlndates to revielt ihe nilnles

and boundarics of constitttcncics.

b) Thc Sclteclule is predicatcrl on clausc 74 of the Ilill, rthich dcals rvith

tl'irttsitiotral ancl conseqtlcntial provisions itt thc Ilill. There is no

srrbstantive provision ol- thc Bill rlcaling rvith clelin:itation of

constituencics, on rvhich the Scconcl Scfiedule rvoulcl be irnchot'ed'

558. Scn. Johnson Saliaia, CBS, N,IP hcld a minority position on the mrttct'flnd,

pur-suant to stanrling order 213(6) of thc Senatc Standing Orrlers, subnritted

a minority report. Thc rcport is :rttachecl to this repol't ls Annex 26.

2) Thc JudiciarY Ombudsman

559. From the subrnissions by stakeholders. the issues raisecl lelated to tlie position of

the Jucliciary Ombuclsnlarl as an ex-officio inember of the JSC, the ulode of

appoinhneut ancl reporting, ancl u,het'her he/she can vofc on tnatterc before the JSC.

' The participants took varying positions in yelation to these matters.

560. The Promoters of tlie Biil submitted that, on the issr.re of vettiirg of the Judicia4'

Ombudsn:an, the senate was Seen to be the appropriate House to catry out tl'rat

because, part of the executive r,vill be drawn fi'om the National Assembly. The

Ombudsman is igdependent of the Judiciaiy, so that Judiciary is not supert'ising

the person who is supposed to oversee complaints against thetri. There is a

legislative proposai to give fuI1 effect to the proposed Article 172.

561. The KLRC ireld. the vierv that even thongh tire coutls have held otirervise, the

position of the Commissiou lvas that the Jucliciaty Ombudsman is ex offrcio and

therefore has no votirig right.

562. Common Womeu r\geucia was of the vielv that the establishment of the offrce ol

the Judiciary Ombuclsman ri,iil faciiitate receiving and hearing of complaints fi'orn

members of the public on the Judiciaq'.

563. Cogcerns were raisecl by several stakeholders in relation to the appropriateness of

the establislmelt of the office of the Judiciary Ombudsman. They included: the

JSC, Youth serving Organizations Consortiunr, the Pan-African Leadership

Foundqtion. the Nationai Wornen Steering Cotnmittee, Professor Lumumba. iv1r.
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Elitrd K. IVlatincii. N4r. ionatlian l(isia, i\zls. Yvone Gaclieri ancl Endorois Weltare
Cor.rr:ciI and Netrvork ot' indigeuous Conrurutritics o[, I(enya.

564. Thc JSC's collceut \\'as on the nranler of a1:pointing the OrnbLrc{silarr (rromination
by the executive aricl approval by i.he legislature) rvhicli thel, garli"ued poses tlre
clanger of interi-erence s,itlt the Jucliciary ancl r.rhich may erocle the _qaius in judicial
itldependence under tlte cuuent Constitution. They also raisecl concer-n on the r.oles
vested in the Proposed Oftice of the Orlbuclsnau (accor.rntability anclciisciplinine
of judicial officers) wlriclr tlie1, subnritted that ri,ere in ciirect conflict anci
contradiction rvith tlte constitutional rolcs that are vestecl in tlie Judicial Service
Comnrission and linally tlrat the office already exists an office of t6e Jucliciary
OmbudsDrau, r','hich only requires lestructuring for tull effectir/epess ratlier than
radical nelv proposals that ignore the cun'ent operations and actjyities.

565. Consequently, the JSC reconrurencled that the strucfure and fi.rnctions of ths
ombudsman, as proposed in the BBI repori, be abandonecl. specifically, the
Judiciary recomtttended ttrat: (l) the Office of thc Ombuclsurau be established by
the JSC and that the Ombudsn'ran to report to ihe JSC, tlrrough the Cbief Justice;
(2) the Judicial Service Comrnission be grantecl porver to deal with nrinor
disciplinary tnattets cottcetling judges ancl whose tlrresliold may not waururt the
fbruation of a tribunal.

566. On the issue of the Judiciary Onrbudsman as proposecl in the Bill, they helcl the
view that there was a risk in introducing tv,o similar constitutional offices ,,vith
overlapping functiorts whjcli was not going to heip in the administlation ofjustice.
.By ct'eating a constitutional office parallel n,ith the JSC will create a iacuna ancl
some issues that tttay not be frced in temrs of'adrrrinistration ofjr-rstice.

567. Ttrey proposed the strengthening of the Jucticial Sen,ice Commission (JSC) rather
than clawing back on the gains that have so far been achieved in the last 10 years.
They submitted that there rvas no need to create a llew bocly to start investigating
and disciplining Judges r,vhen there rvas one that exists which just needs to be
strengthened and given the necessary manclate to do so, such as adequate functipg.

568. Similar views were expressecl by the Pan-Ati'ican Leadership Foundation rvhicir
submittecl tliat there already exists the Office of the Ombudsinan rvith clear
functions, lvhile the inlroduction of the new oftrce will undennine tire
indepeudence of the Judiciary.
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569. 'lhe Yolt[ Serving Organizations Consortiunt supportcd this viev,'. -l-he1'

sutrnritted that the proposecl clause 4i ot tlie Bill thar propL)ses to atnend Articrle

I68 (Ilenioi,al tiorl Ottrcc) to provicle that the Judiciar-w Ombttdsmall i]lay irritiate

a rrrotion to retloyc a .lrrclgc ti'oni offlcc otr atcconnt ot'com;llainls receil'ecl froin

the nrenrber-s oi ttre public rvotrlcl inter('ere u,ith {ite iuclellertclence of the Jircliciar-v

b1, iutrocfutcing trn aclclitional ivatchclog u,ltich deuteans tlle source ol'justice of the

people and the Sovereignt.v of the peollle as cnvisioncd in the seconcl liberation

that led to the Constitution of Kenya. 20I0.

570. On their. part, the Nzrtionzrl Women Steerirtg Cotnmittee submitted that the

an:epdment of Article I7l that proposes tlle introduction of the Judiciary

Ombudsman appointecl by the President u,ho can initiate investigations against

juclges was a clear atteirrpt at bringing tire Judiciary under the po'*'er and coutrol

of the Executive.

5?1. Prof'essor Lurnumba helcl the viei.r, that the proposecl ametrdment to Article 158

(Reprclvat frorn Office) to provirle that tite Jucliciarl, Ornbudsmall may initiate a

motion to remove a judge fi'om otfice on account of complairtts receirzed from the

members of the public ancl which enables the Judiciary Ombudsman to prosecute

cornplaints receirred against a judge in the Judicial Service Commission. lvas

completely ulnecessaly and ought to be abandoned'

572. lvlr. Eliud I(. Matincli expressecl sirnilar views. He was of fhe opinion tbat the

cr.eation of the office of the Jucliciai Ombudsman would have the effect of

compromisi.u.g the independence of the Judiciary. tn addition, the functions of the

proposed office of Judicial Ombudsman are already provided for in A.rticles i68

and 172 of the Coristihrtion. I{aving this new office creates unnecessary conflict

betrveen the Judicial Service Coinrlission and the Judrciary Oinbudsman, to the

detriment of the Constitution and the people of l(enya'

5?3. On his part, Mr. Jonathan Kisia opposed the amendmerrts to introdttce Judiciary

Ombudsman whic.h submitted that it u,ould interfere r'r,ith the independence and

operation of the Jridiciary. Thjs view was also treid by lvls. Yvonne Gacheriwho

subrr-ritted that the Executive anci the Jucliciary should be independent of eacli

other.

574. The Endorois Welfare Council andNetwork of lndigenous Cornmunities of Kenya

similarly raised concerr on the proposed establishment of office of JttdiciaV

ombudsman to be parl of the membership of JSC. They submitted that it rvas a

critical office. Holvever, the proposeci appointment procedures u'here the President

)
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appoints tlte outbtrdstnau tlintLrgh the alrproval of the Senate is still a tlneat to the
doctrine ol-separatiotr 01'pou,ers. Their proposal ri,as that the appoiptprelt tlone
thror.rgh a competitive pr.ocess.

575. Thc Contmittees obset't,ecl that the rationale tbr thc creation of the office of thc
Jtrcliciary Otnbrtdstnall \\/as to enhance accountability in the .lucliciar-1,. Ttre
Contntt'ltee s furtliel obsen,ecl the establislirnent of the of fice is nor
u nconstihrtional.

576' Qtrestions ltat'e ariseu as to wirether tire Judiciary Ombudsuran rvould have a right
to vote in the proceeitings of the JSC. Wheleas it rvas submitted by the pronroters
that the Outbttdsrttan uroulcl not have a right to vote, there does not appear to be au
express provision in the bill that bars the Ombudsman fi'om voting. It is also to be
observed that there at'e several provisious in the constihrtion wltere tfue term e-r-
oficio is r-rsed. For exartrple, Articles 97(lXcI) and 98(l)(e) provicie rhat the
Spehker of tire National Assembly ancl the Sp.eaker ol the Senate, shall,
respectively, be ex officio ruenrbers of'the National Assembly and the Senate.
Article 122(2)(a) of the Constitution provides that on a question proposed for
decision in either House of Parliament, the Speakcr-lias rro vote and in the case of
a tie, tlte question is lost. SirnilarJy, there are son)e er officio members of the SRC
appointed under Article 230(l)(d) and (e) of the Constiturion and Article 230(3)
of tlre Constitutiorr stipulates tlrat the ex officio nr"nrb"rs of tlie Couu:iission shall
have no right to vote.

577.'lhe ternl ex officio is Latin, rneaning 'fronr the offlce' or 'by right ol. otfice '.
Black's Law Dictionaryii has the following narlative on the interpretation of thc
tenn-

Ex officio is Lattn ./br by virtue or because of an oJJice, b1; 1;i1.1us of tlrc
cntthority inzplied by ffice. The ternt is oJien miswecl cts a svnotT.\,rn fctr
'non-volittg'. SOme rueetings mistaken[t lubel their regttlarll, invifecl
guests as 'ex of/i"cio members' when infact tl.te1, ctys nol ntembers at rtll.
others nistalcenly refet- to the non-voting nrcntbers a*r 'ex offi.cia ntembers'
et;en though sotne non-voting ntembers Are presenl only in an ilclivicltml
capacity and not fiv ttirltrc of ffice., or even thortgh sonze votittg ntentbers
nlso serve er oficio. But an ex o.fJicio ntentber is a votirtg mentber tmless
the applicable gotenzing docunrcnt prot,icle,s otlrcrvttise (emphasis
suppliec[1.

iL-
'-/,./

/1t,i'
.t/:-
-/i4

rl ition, pg 6 I6

(t5e)



5?8. lt may thus Lre 6bserved llrat titc tcnlr d-r ollicio denotes only hclrv otte becotttes a

mcmber of a boci1,. r\ccolclinglli. the righis ol au e.r oJficio itrembcr arc exactly the

sanle as other meurbers uuless otherrvise state(i in llte errabling stattrte. rcgulations

or by-lau's.

Findings of the Conrnrittces

579. The Conrmittecs founcl that the establishment of the office o1' Judiciary

Ombudsnran as set out in clause 44 of the Bill is not ulrconstitution:rl.

580. The Committees further found that the opcrational aspects of the officc rvill

be provided for in thc legislation to be enacted by Parliament as contemplated

in the First Scfiedule to the Bill. The legislation, n'hen enacted, shoulcl clarify

that the Jqcliciary Ombudsman is a non-voting mcmbcr of the Judicial

service comnrission as envisagecl b1, the Promoters of the Bill.

3) Vetting of Cabinet Vlinisters, Secretarl' to the Cabinet, and Principal

Secretaries

581. The Cogrmiitees obseived that tire Bill sought, at Clause 29,32 and i3- to remove

the requirement for vetting by the Nationai Assembly of Cabinet Ministers,

Secretary to the Cabinet and Principal Secretaries. Clause 31 further proposes to

introduce the position of Deputy Nlinisters 'uvith no requirement as to vefting.

582. Tlie vier.vs of stakeholders on this issue revolved arouud the hybrid nature of the

executive and its impiications on accountability.

583. The Prornorers of the Bill submitted that the proposedBill is inte,nded to do away

ivith tire pure presidential system and replace with hybrid systenl, where the

offices of the Prime Nlinister. Deputy Prime Minister, Cabinet Ministers and

Attorney Genelal and Leader of Opposition will be also otfices in pariiarnent' This

arTangement, they Stated, iS seen aS an autochthonous, hOme grOwn, hOme baSed,

and our own historical experience being brought to bear. The Jubilee party and

Maendeleo Chap Chap parly rvere of a siniilar view'

584. The Jubiiee Party submitted that the proposeci nen,provisions of Articie i30(2),

on the composition of the national executive, shall reflect the regionai and ethnic

diversity of the people of Kenya and thus enhance inclusivity. Similarly, to

enhance political stability and accountability by govenrment, the office of the

Leader of the OfficialrOpposition is established.
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-585.'fheivlaencleleoChapChappartysubrnittedthattheamer:clnrentofArticle l-10of
the Constitution vvltich proviclcs fcir thc irrtrocluctiou ol'the Prirne Ministcl ancl the
I)eptrt-r, Prirttc i\rlinister in tlte courposition of'the National Executive u,ill ensure
that tlre composition of the National Execntive shall be all irrclusii,e and reprcsents
lbc irtterest ot'all I(cnyans resarclless clf their ethuic arrd political inclination.

586. A nnutber ol'parlicipants u,el'e. of contrary vie1r,. iVIr. Nclsr:n Havi submittecl that
in regard to clatses 23, 28, 29 and 31. the architecl.ure of the Executive in the
Constifurtion of l(enya is presidential u,ith deiegated executive authority of Heacl

of State and Governnrent vested in the President. They huther stated that the
People of l(enya opted for a presidentiai system rvhen they promr.rlgated the
Constihrtion of Kenya, a reversal of the system amounts to tlre creatjon of a ne'uv

constiftrtion.

587. Tlre ICJ also opposed tlie hylrrid systerr specifically raisin_q concern on the issr.rc

of the pr inciple separation of povvels. They submittcd that separation of porvers is
a cardinal principle of goveruance that tlie constitution of I(enya, 2010 dealt lvitl:
by separating the executive and parliament. The proposed re-introduction of the
Executive in Parliament ivould r:ot advance oversight and accountability hence
rrot achieve transparency. The reinh'oduction of Executive iu Parliament will claw
back on the separation of por.r,ers.

588. Eliud K. Matindi helti sirnilar view. He submitted that having a hybrid system
r.vhere sorue Cabinet Ministers are urembers of the National Assembly ancl othels
are not rvill nrake it almost impossible for Parliament to hold the Executive to
account.

Finding of Committees

589. Thc Conrmittees found that rvhereas the proposed delction of the requirement
to vet Cabinet l'Iinisters, Secretary to the Cabinet and Principal Sccretaries
is not unconstitutional, it is highly undesirable. 'fhis is a matter that may
horvever: require reconsideration at thc appr:opriate time.

4) Ilarmonization of Professional Fees

590. Stakeholders also raised submissions that r.vent to the question u,itether the

harmonization of professional fees paid to consultants hired by the national and
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coLlnty qoveinulcnts is a constitutionaI rnatter-arrtl u,ltether it restricts fieeclonr of
contlact

59 I . Mr'. Nelsorr I-lavi and th c r\i\ K liotir ob-jectecl io th is 1:roposal tor the reason tlrat it

tvas a claly lrack on plo{lssionalisrn aucl the grou,th ol'ptol'essiouals in tlre countt-y,

They alst-l statecl il rvould intert'cre rvith conti-trctual tleeclorn bctu,eett pattics. They

uiere of the vierv that prof'essionals should be allowecl to be legtrlated b1, their orvn

professional bodies and there was likelihood o1' creating a disproporliortate

deteuuination of t'ees especially betu,een lrrivate and 1:r-tblic projects.

592. The AAI( subrnittecl that the ptoposal intert'ex:s rvith agreement ol parties tcl a

contract. I-Ield also stated that corsidering the composition of the Conrruissiorr. ii

rvould Lre rather limited in tenns of prot'essional diversitl'.

593. On his part, Mr. Nelson Havi argr.recl that the action would limit the prof-essional

riglrts of Advocates glrarallteed under ttie UN Basic Princiirles on the Role of
121yyers: Saiaries and Ren'runcratiou Courmission excludes regirlation of
remnneratiotr on accolrnt of I'ees payatrle to Advocates in private practice and that

the remuneration of Advocates is ah'eady regttlated by legislation.

594. Tire Promoters of the Bill, horvever, were of a contraty opinion. They submitted

that proposal dea.ls with professionals, not just lar.qyers. The SRC is already

mandated to do this job. It has to consnlt just like Parliament mrtst cousult rvhen

passing laws on the Advocates Rernnneratjon Order. There is no impeaclulent of

the contractual right or basis upon r.vhich lawyers and their clients agree on ibes.

595. The Conrrnittees observed that the mandate of ihe Salaries and Rernuneratton

Commission under Article 230(4) of tlie Constitution should, as is the present case.

be restricted to the detennination of the remuneration and benefits of State officers

and advising the national aircl colrnty -qovemrreltts on tire remuneration and

[enefits of public officers. Tiris mandate shor.rid not be expanded to determining

and hamonizing the rates paid by national and county governments to professional

consultants for services rendered, as proposed in the Bi11.

Fiuding of the Committecs

596. The Cornmittees found that, although the nratter o[ dctertuining and

harntonizing the rates paid b1' ttre national and county goYernments to

professional consultants ma-v be objectionable, it is not unconstitutional. This

is a matter that ma
I

I
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5) Conrpliancc rvith Tu,o'fhirrls Genclcr Pr.inciplc in Par.lianrent

-i97. 
'fhe tu'o thit'cls geuclcr rule rvith respect to Parlianrent is containeclat Arlicle sl(b.)
o['the Constitutiort, r,r'lticlt is iir Iine ivith r\r'ticle 27 (equality ar:cl treeclorr from
cliscrinrination) ol'the Constitr.rtion. While the principle has been realizccl u,itli
respect r'r,ith tcr cclunty assemblies. it has reurained elusive n,ith lespect tcr

Palliarnent. Clar.r-se l3 of the Constitution oi I(enya (Amendurerrt) Bill,2020 seeks

to amend Article 97 of the Constitution to eusure that no nrore than trvo-thirds oi'
the rneurbership of Pariiament are of the same gender.

59S. The proposed ncw Article 97(i) (ca) on the number of special seats r:remlrers
necessaly to ensuLe compliance rvith the t*,o-thirds gender nrle refers to
'membersltip of Parliament'. This is a departure fi'orrr Articie 97 of tlre

Constitutiorr rvhiclr deals r,r,ith 'mernberslrill of the National Assenrb[_v',

599. The issue is u,hetlier to cousider PaLliaurer:t as a ,,r,hole or to consicler Senate ancl

National Assembly separately- This i.s not al) error of form or a typo. It is an issi.re

of intent.

600. Clause 13(b) (4) of the Bill recluiring tilling of special seats based on those who
had pafiicipated in nominations, helps to rneet the hvo-thirds gencler r-ule ancl it
encourages both genders to offer themselves for elective politics.

601. Clause l3(b) (5) of the Bill providing fbr a sunset clause to encl ttre topping up of
seats to ensure conrpliance r.vith the two-gender rule borows fi'om international
best practice that requires affinuative action provisions to be ternporary special
measures. I{owever, there is no clarity why the period is three elections for thc
National Assembly while the arnendment to Article 177 as capfurred in clause 4-5

llr ovides for two eiections. Thirdly, there is need to think of measllres to be put in
place over the transition period to ensure that the two-thirds gender principle
becomes a pemtanent feature of our elective politics after the sunset pertod.

602. Article 97 of the Constihrtion deals rvith membership in theNational Assembiy.
Clause 13(a)(iii) (ca), by substituting the rvords 'National Assembly' rvith
'Parliament', raises interpretatiort issues. One can argue that it is intendeci to treat
Parliament (National Assembiy and Senate) as one. The other algument can be
that each House is to be treated separately. Ttris latter atgument is supported bv
clause 14 of the Bill, rvhich deals with the Senate. Clause 14 arnends Article 98 of
the Constitution which deals with Membership of the Ser:ate. This implies that the
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intention \\,as not to trcat the National Asserubly ancl Sertate together. It is

instructive in this rcgarcl to note that in considering the qi:rrdcr rellt'esentatiott in

parliaments in ctitfcrelt cotrntries axlurtri the rvotlcl- the Irrterpat'liarrrerttarl'Lh:ion

treats ctifter-ent Houses of prrrliarnent diitcrentll'. For installcc, irt thc Re1:ort on

Women in Parliarncnt:1995-20?03r it Provitlecl figures for single attcl lorver

houses.

li'indins ol' the Cottrmittees

603. The Comrnittees lbund that, rvith thc proposed nerv composition of thc Scnate

under clause L4 of the Bill, the issue of the Scnate not complying rvith tltc trvo

thir.6 gencler. rulc rvill not arise. The Senate is proposed to be comprise of 94

N,Iembers being olre lyonlan and one man fi'om each Count5'thus resulting in

rr 50:50 genclel. representation in thc Senate. It is tltus clear the proposed

filling of thc special seats as pr:ovirled for under clause 13 of tlic Bill is

intendecl to ensurc that the National Assenrbly complies n'ith the trvo third

gender principle.

604. The Comnrittecs further found that the procedure for tlre tilting of special

seats shall be addressed in legislation as contemplated in the First Schedule

to the tsill.

6) Synchronizing Financial Calendar with Audit Report Submission to

Parliament

605. The Committees also grappled with the question rvliether provision should be

l1acle for synchronizing the financial calendar and the fi'amework for subrnission

of audit rePorts to Parliament.

606. \Vhile this is a gemlane issue, it is not cunently in the Bill before the National

Assembly and Senate. The Cornmittees caonot, tirerefbre. consider it or express an

opinion about it. It can only be the basis for a future constifutiotlal initiative either

under Articie 256 or 257 of the Constitution'

io ipu.org?resources/publ.ications/reports/20?0-0f/womcn-in-prliarnents-1995-2020-25-years-in-revierv
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7) Inrplications ol' the proposecl nnrerrr[rrrcnt to Al'ticle 203(1) ol' thc
Constitution on ct'itet'ia for dctermining the ccluitable shtrrc o1'nationrrl
rcvenrrc allocatctl to thc countl, govcrnrlrcrlts

607. Clause 50 o{'the Constilutiort of l(enya lAnre:n<lnient) Bill. 2020 ploposes to

an:ettcl A.rticle 203 (Equirable shat'e otrcl ollrcr.fiittutciilllrrrvs) irr paragrapii (l) so

as to cxpand the criteria for detennining thc equitable share of national revenue to
be allocated to each of tlrc: counties. Article 203(]) provides as follows -

(l) TheJbllov,irtg crileria shall be lalcen into (tccotu'tt in detennining the

eqtdtable sltares provided./br utder Article 202 ancl in all tmtiotml legislatiott
conce rttittg comtht goveriunent enacted tn tet'ms oJ'tltis Clrctpter-

k,) tlte national intet'est,'

(b) an)t prot,ision lhat nrust be nntle in respect of the public debl ond
otltet' nt tio tn I o b ligat iotts,'

(c) tlte needs of the tmtional governmenl, deternilnecl by objectit,e
criteria,

kU tlrc need lo ensure lhal coturtv govet'ntnenls are able lo pertbrnt the

.functions allocatecl to lhem,'

(r) theJiscal capacitlt and efJiciency oJ'cotuttlt govet'ntnents;

A) developnretttal and other needs of'cottnties,'

(d econontic clispurities ytithin and antong cotuilies and tlze need to
rentedy tltern;

(ln fie need.for ffirnttttitte action in re.spect oJ'disadvantaged areas
and groups,'

(i) the need .fot' econonic olttimistttiott oJ'each coltnty and to provide
incenltves for eaclz cotuzty to oltlinti,se its capacity to raise reyenlre,'

(j) the des{rability of stuble and predictable allocations of revenue;

and

(k) the neecl for flexibility in respottding to emergencies and other
ternporctrSt needs, based on sitnilar objecth,e criteria.

608. Clause 50 of the Bill provides as fcrllows -

50. Article 203 of the Constittttion is antended-
(ct) in clause (l) b1t inserting the follovrtitlg new; pctretgrcqths innmecliatellt

aJier paragraph (k)--
"(l) the need io eraclicote coffLtpl, practices antl tt;astage of public
resources,'

(J-
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a
(m.) the neecl io ensl1'a the uttuityttent ol'lhe ecottctttric cutl socinl

rights ,gttflrentee(l ttndet' .'lrlicle 43: unci

(n) ihe necrl lo ensu)'e rhal lhe ttverage dnlotlttl o.f ntonev ollocatecl

L)er persori lo rt c:otuth: ttith tlte highest ollocctliott tloe'r nol exceetl

lhi'ee !itnes llrc ctvurrge (ttnouill per Person allocated lo tr ct)tuttl'

wiIh the /otr,e's/ rtllocatirtn"

609. The Comn:ittees obsen,ecl that this arnenclmcnt seeks to expand tlre criteda tbr

determining tlie equitable sirare allocated to the counties. In particulat', paragraplt

(n) llrovicles a ne!\r criterion on the need to ensure that the average amounl of
money allocated per person to a county witlr tl're highest allocation does not exceed

tlrree times the average amourrt pet'person allocated to a countv u,ith the iowest

allocation.

610. T[e Comrnittees observed that Article ?17 (l) of the Constitution provides that,

gnce in every live (5) years, tl:e Seuate shatl by resolution determine the basis tbr

allocating amoilg the counties the share of national l'evenue tiiat is anfi"rally

allocated to the county level of goverruuent. /-r.rticle 217 (8) filrther provides that

tlie Senate ntay oniy amencl the resolution if supportecl by at least tu'o-thirds of its

Members. Flo,*,ever, the Cornmittee noted that the ptoposed amendlnent of Article

203 under. C]ause 50 0f the Bill makes no reference to fulicle 217.

6ll. The Conr:rittees also noted that, on 17d'September,2020, lhe third basis for

revenue allocatiol alrortg the counties lvas adopted by the Senate, pursuant to

A-rticle 217(I) of the Constitution. The Division of Revenue Bill. 2021, which is

cunently before Par'liament, $;as drafted taking into account the third basis for

reverlse sharing. In accordance',r'ith Article 217(l), this basis is to remain in force

Lrntil the year2025.

612. Ttre Comrnittees observecl that the ameudnrent to Article 203 did not pronounce

itself on the fate of tire thircl basis for revenue sharing u,hich was developed on the

basis of A.rticle 203 as ilresently renclered in the Constinrtion. As a result, if the

Bill is passed r,vhile the Third Basis for revenue sliaring among the Couniies

remains in place there will be trn'o contlicting constitutional provisions on reverlue

sharing.
')
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Finclings of thc Conrnrittees

613.'I-he Conrmittccs fountt that Clause 50 ol'ttrc Bill is inconsistcnt rvith the
prirrciples unclet' Article 203 (1) of the Constitution, palticulirrll, pzrrlgraphs
(d), (0, (g), (h) and (i), ryhictr 1rr-ovicle as I'ollou's -

(1) 7'hefollov,irtg critario shall be taken into accouttt in rlctcrttirti.rtg thc
e quituble sltaras pro,-ided for ttttde r Article 202 tnd in all rtotionul legishfion
cortcerrtirtg count), governtuent ertocted irt tertts of this Chapter-

(a) ...
(b)...
(c) ...
(d) tlte need to ensure thrd cottrlh: gotcrtunenis ru-c abla to patfonn

tlrc Jfurrctiotts ullocated. to them:

@..
(fl ievelopttrental ond other. rtecds oJ'counties;
(g) ccortorttic disparities within artd arnong counties euul the necfl

to renrcdy tltem;
(lt) tlrc need for aftirnudive actiort in respect oJ' rlisnrlvuntrtger{

ru'ens ontl groilps;
(, ...
(i) the desirability of stable u.nd predictable allocattorts o.f revertue:

. and,
(tt) ...

614. Thc Committces thereforc rccomrnend that, shoukl the BilI be passcd, thc
Executive and the Legislature rvill need to prrt in placc mechanisms to ensure
that no Countics at'c disarlvantagcd as a result o{ the application of thc nerv
criteria as proposed in the Bill.

I. Additional Issues Consiclered by the Committees

1) Clause 43 of the Bill on amendnrcnts to ttie functions of the Judicial
Service Commission

615. The Comilittees considered clause 43 of the Bill which seeks to amend Article
177 o{ the Constitution by providing that in addition to the functions set ont in
Article 172, lhe Judicial Service Cornmission shalt also be responsibie for
receiving cornplaints against judges, investigatiiig axd discip[ng judges by

reprimancling, or suspending a judge"
.-'-'(jZ;
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(rt6 The Corlr:rittees ol]serve(l tlrat the ltrovi.sit-lu enlilo\\/ers the Judicial Sctvice'

Cournrission to take clisciplinari.' actiorr asainst jucl-ees even lleftlre any

investigations ltAvc been conclltctecl.

(ri7.'f[e Comnrittecs lorLnd that ttris is a clau'-bacl< pt'ovision in light of'thc

. current provisions olr thc Jucliciary pirrticularly thosc thttt guirralttee thrr

indepenclence of the.Iucliciary irncl :rlso pt'ovidc fbr sccurity of tentrre for
judges. For thesc reasons, the Committees loutrd that thc pt'ollosed

amendnrcnt to Article 172 is trnconstitutional and lvil! rcquire urgcnt re*

consideration irt the appropriatc tinle.

2) Clauses 66 and 67 of thc Bill on amendments to thc functions of the

Nationzrl Police Scrvicc Cotumission

618, The Comrnittecs consiclered the proposed aurendment to clattse 66 r,r'llicli. alllollg

other things. soeks to arnend Articte 245 of the Constiflrtion by providing tire

tbllowing adclitional functions to the lnspector of the National Police Service-

(i)
(ii)
(iii)

(iv)

exercise independent comtnand over the Service;

cletermine promotious and tt'ansfers within tlie Servicel

exercise clisciplinar-rr conhol through suspension of officers in the

Sewice;and
perform any other functions prescribed by legislation.

619. The Cornrnittees observerl that clause 67 of the Bill seeks to ame.ud Article 246 of

the Constitutiotr on the National Police Service Commission by transfening the

pou,ers of the Cornurission with raspect to confimratiou of appointments,

prornotions ancl transfers of officers serviug in the National Police Service tiom

the National Police Service Cornmissior-r to the Inspector Generai.

620. The Committee louud that the removal of thcse functions from tlte National

Police Seryice Commission to thc Iuspector General rvhich constitute the

principle mantlatc of the Commission u,ould lte tantamount to declaring the

Commission redundant. Consequently, the Committees found that the

proposed amcnclments at clauses 66 ancl 67 of the Bill is undesirrrble and rvill

require urgent re-consicleration at thc appropriate time'

i=-=:( 168)
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CI{APTER SD( : C O NII\{ITTBE RECO N,( M END r\TI O NS

IJaving considered the Coustitution of Ker:ya (Amendrnent) Bill, 2020 and tle
subnrissions received tltereon, the National Assembly Departmental Conrnrittee on
Jrrstice and Legal Affairs and the Senate Stancling Committee on .Tustice, Legal
Affairs and Fluman Rights recommend that, ptrrcuant to Afticle 257(g) of the
constitution, tire National Assen:bly and the senate pass the Bill.

Futther, in addirion to the Legislatiou ploposecl to be enacted under the First
Schedule to the Constirution of Kenya (Amendmen$Bill, 2020 the Conrmittees
recommend that Parliament enacts Legislation b provide a ti.arnervork op the
processing of a Bill to atnend the Constitution by popular initiative. T5e Bill
strould provide for among other things -

(i) Uuity of issues iu developing a draft Bill;
(ii)Publication of the Bitt;
(iii) Public participation; and

(iv) Roles and obligations of var-ions actors.
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i\llinoritv Reno 0Il the matter of thead ditional seveni\,
coltstituenci es - Sen. Sakrria .Iohnscr n. CBS. N(P.

I talce a ditferen( t'ieu, in respect of rhe coustitutionrrlity of the Secorrrl Sch,:drrle
to the Bill, regarding the lrroposed distribution of tlr.e adclitior:al se\,enty
constituencies anloug tltc counties. The Lrse of tlie lvolcl "unconstitutional" itr
the main report is extretnist. Thc issues raised are lcaUy of technical clralting
atld uot snbstantive. Tl:e esseuce of a popular iuitiative is the srrbstance ot'the
decision Kenyaus ale being asked to approve or re.iect. Therefore, I holcl the
view that the Second Schedule lvas constitutional for the t'easons cited belo*,.

The provision to antend the Constitution as enunerated in Articlc 257
recognizes the sovereignty of the people of I(enya and their right to propose
ametrdmettts to the Constihrtion. including the right to propose a cliflerent
Inanller in which botmdary delini.itariou may be uudertaken. The allocation of
constitleucies as set ottt in the proposed Second Schedule to the Bill remains the
proposal or idea of the promoters and there can be no justification fbr Parlianrept
to pttqlort to oust this proposal on grounds of legal technicalities. This ,,r,or.rld

amount to ttstttpation of the constituent sovereign power, u,hich belougs to the
people.

Section 2i (3) and (4) to tl're Sixth schedule to the Constitution of I(enya, 2010
provides a useful precedent in this matter, in so far as it provided for the
protection of existing constituencies and ousted the requirements of Article S9(a)
of the Constitution for purposes of review of boundaries preceding the hrsr
election under the new Constihrtion. In this regard, the provisions of Clause 74
of Bill, as read together rvith the Second Schedule to the Bill, is not a noveliclea
and borows heavily from the provisions of the 2010 Coirstitution.

Altliough the &afting of the Second Schedule may be rulclear. tlre intentions of
the Pronroters cannot be misconsfnred. it is clear thar clause l0 of the Bill
proposes an additionai seventy constifuencies ttu-ough an amendment to Article
89(l) Constitution aud subsequently allocates the Constituencies to various
Counties as set out in the Second Schedule to the Bill. The Seconcl Schedule is
thus properly anchoreci under clause 10 of the Bill.

"Delimitation" rlay be defined as the act of marking-off or describing the
limits or boundary line of a tenitory or country. However, the African Union
Border Programmer has put forth the argrunerlt that although the terms

J



"clelimitatiou" aud "denrarcatiou" are taken together in order to ernphasize tlreir

close relationship, they are not, strictly, inier-changeabte - at least so far as

Iernd trr:undaries are concenrecl. Dcliuritation is generally accepted as being the

temr applicable to the description of a borrnclary line r,vhile demarcation ret'ers

to the physical application o[ that line on the grouud. This is a cor:t,enient

distinction. but one that has uoi alu,ays beeu observed arid can lead to

argument. Some fonn of delirrritation may precede a clelnarcation, but after

clenrarcation is cornpleted, often the renorts and results are then accepted as tl:e

delimitation.

4. In vierv of the above definition, lvhat the Prornoters of the Constitrttion of l(enya
(Amendment) Bili, 2020 have proposed in the Second Schedule cannot be

conclusiveiy defined as deliruitatiou. This is an allocation of constiruencies and

in order for the sarne to take effect the provisious of Article 89 of the

Coristitr-rtiou appl1, save for clause (4) rvhich has been prol:osed to bc ousted.

Consequently. the IEBC still retains its porver to delirnit.

In a proposed amendmeut to the Constitutiou by popular initiative the burden to

conduct public participation as required by A:'ticle 89(7) in the review of
boundaries, does not fall on tire Promoters of the Bill. Ilolvever once the Bill is

passed, in the actual delirnitation, the IEBC shall conduct public participation as

constinrtionally required.

6. As observed earlier iu the Report, a schedule is cousidered as part of a Bill in the

legislative process. Hence, in the case of the Constitution of l(enya
(Amendnren$ Bill, 2020, the rules that would apply to the consideration of the

main body also applies to the Schedules contained in the Bill. Further as regards

the Constihrtion of l(enya (Amendment) Biil, 2020 rnany of people amongst the

one million who signed in support of the Bill pursuant to Article 25'?(1) did so

based on the cntirety of Bill, hcluding the Second Schedr-rle. Any purported

severance of the Second Schedule wotrld result in a nraterial alteration of the Bill
as supported by over three million supporters and approved by rnajority of the

County Asseniblies.

Concerns was also raised abor.rt irnplications of the number of constituencies

being created in Nairobi Ciry County arid the practicality of IEBC creating

additionai constituencies rvitiiin six rnonths. While these may be legitrnate

5
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questions, they have nr: coustiuional bearirig. As long as the prcposecl

constitueticies comply rvitlr the criteria on 1:opulatiou tluota in Article S9(5) ancl
(6), it is imuratcrial horv many constituencies Nairobi has.

S. In addition, the practicality cluestion ol'tlre six-n:ontlr period fbr IEBC ro create

the aclditiorral seventv constiflrencies, frorn a constitutional stanclpoint. woutcl

fall *'itl:in IEBC's constitutional responsibility of I to l2 years under futicle
89(2) of the Cor:stitution. [n any case, IEBC boundary review process shoulcl
ideally be ougoing.

In my view, therefore -

a) The proposal for the creation ol'an additionrrl seventy coustituencies
and their distribution amongst the counties, as set out in the Second
Schedule, rvas rvithin the powers of the people of Kenya rvhen
proposing an amendment to the Constitution pursuant to Article
257 of the Constitution;

b) The proposals contairred in the Second Schedule to the Ilill
comprised an allocation and not delirnitation of constituencies.

Upon enactment of the Bill, the IEBC is not estopped and will be

required to conduct delimitatiorr including the conduct of public
participation and processes as set out ln Article 89 of the
Constitution; and

c) the Second Schedule to the Constitution of Kenya (Amendment)
Bill, 2020 is part of fhe Bill. It therefore ibllorvs that the rules tllat
apply to the consideration of the other provisions of the Bill also
apply to the Second Schedule. As such, it cannot be amended or
severed from the BiIl.
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The follorving Members support ilie s{inorit5, Report by Sen. sakaja
Johnson, CBS. MP on the i\'Iatter of tlte addition seventy con.stituencies

DATE: FRIDAY 23RD APRIL,^OZI
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