
- -L--
Council of Governors

REPORT ON
THE AUDIT OF NATIONAL

AND
COUNTY POLICY

AND LEGISLATION

I

,

G

I
\, I

t \>-

KI,R('

r\T

(
I

il
t ili

illl,ll
rll

.p^

I



'-\,,
.''..;,.-'



REPORT ON

THE AUDIT OF NATIONAL AND
COUNTY POLICY AND LEGISLATION



t/

A publication by:

The Council of Governors (CoG)

Delta Corner, znd Floor, Opp PWC Chiromo Road, Off Waiyaki Way

P.O Box 4o4o1 - ooloo Nairobi, Kenya

Email: info@cog.go.ke
Phone: +254 (oz o) z4o33t1l4
Mobilez +25 47 z 97 7 7 z8l
http://www.cog.go.ke

Kenya Law Reform Commission (KLRC)

Address: Reinsurance Plaza, 3rd Floor, Taifa Road

P.O. Box 34999-ooloo Nairobi, Kenya

Email: info@klrc.go.ke
Phone: (+254) o7990)0716, (+>54) zo zz4lzo't

Fax:(+254)uo2225786
Twitter: klrcKE Facebook Kenya Law Reform Commission

oNovember 2o18

ilil I dlEF$oFB.rT@lNIrhfldApuJrDtrrioif rN'AtTr [grj,,l,AL'$ft{DDG@I'N}I[TYYH.di6ll6'l-a\Tr'lo}tEkNFtR'aLo$l/



Contents

LIST OF TABLES

ABBREVIATIONS

FOREWORD BY CHAIRMAN, COUNCIL OF COVERNORS

FOREWORD BY THE ATTORNEY CENERAL

FOREWORDBYCHAIRPERSON,KENYA]-AWREFORMCOMMISSION

ACKNOWLEDCEMENTS

EXECUTIVE SUMMARY

CHAPTER ONE

INTRODUCTION

1.1 Background

t.z Transition to County Covernance

1.3 Post-transition phase: same challenges?

t.4 Cross-sectoral issues in Policy and Legislation

CHAPTERTWO

HEALTH

u.t lntroduction

z.z NationalPolicies

2.3 National Legislation

2.4 CountY Legislation

CHAPTERTHREE

PUBLIC FINANCE MANAGEMENT

3.t lntroduction

3.2 NationalLegislation

3.3 County LevelPublic Finance Malagemen!

CHAPTER FOUR

ACRICULTURE

4.t lntroduction

4.2 Agriculture Sector Legislation

4.2.1 Pre-2o1 o Legislation

4.2.2 Post-2oto Legislation

4.3 Agricultural Policies

CHAPTER FIVE

LAND AND PHYSICAL PLANNING

5.t lntroduction

5.2 Land and Devolution

5.3 Legislation

VI

vll

vlll

tx

xl

xltl

1

1

'I

4

5

8

8

8

11

3o

111

121

121

121

122

1)5

15+

154

154

157

16o

165

179

196

196

196

198

199

---
REPORT ON THE AUDIT OF NATIONAL AND COUNTY POLICY AND LECISLATION I iii

2



5.4 Nationalpolicies

5.5 Conclusion

CHAPTER SIX

TRADEAND INVESTMENT

6.r lntroduction

6.2 National Legislation

6.3 Nationalpolicies

6.4 County Legislation

CHAPTER SEVEN

URBAN DEVELOPMENT

7.r lntroduction

209

215

216

z't6

zt6

z't6

227

zz8

232

232

232

233

321

321

321

323

324

326

337

338

341

345

348

356

7.2 Legislation and policy on urban Development

CHAPTER EIGHT

NATURAL RESOURCES MANACEMENT

8.r lntroduction

8.2 Water Sector

8.2.r National laws and policies

8.2.2 County Level

8.3 Mining Sector

8.3.r National laws and policies

8.3.2 County Level

8.4 Forestry Sertor

8.4.r National Laws and policies

8.5 Conclusion and Recommendations

CONCLUSION AND RECOM M EN DATIONS

APPENDICES

LIST OF LECISLATION AND POLICIES REVIEWED

LIST OF SECTOR EXPERTS

PEER REVIEWERS

357

358

358

360

360

ivl REPoRT oN THE AUDtr oF NATToNAL AND couNTy poLrcy AND LEcrsLATroN



List of Tables
Table r: Regional and lnternational lnstruments on the Right to Health

Table z: County government Functions in the Health Sector

Table 3: A Review of the Applicable Health-Sector Policies Tabulated in a Matrix

Table 4: A Review of the Applicable Health-Sector Strategies Tabulated in a Matrix

Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal

Notices Tabulated in a Matrix

Table 6: A Review of the Relevant County Laws / Subsidiary Legislations and Legal Notices

Tabulated in a Matrix

Table 7: Matrix audit of the Public Finance Management Act, 2o12

Table 8: Matrix audit of the Public Finance Management (Amendment) Bill 2o17

Table 9: Matrix Audit of the Public Finance Management Regulations

8

10

13

23

31

112

123

rz8

132

Tabte to: Matrix Audit of the Ward Fund Act

Table tt: Functional areas and Powers in the Agricultural Sector

146

155

Table tz: Matrix Audit of Agriculture Sector Laws 169

Table t3: Matrix Audit of the Agriculture Sector Policies 189

Table t4: Matrix Audit for the Land and Planning Laws 210

Table r5: Audit of the National and County Legislation for Trade and lnvestment Sector

for conformity with the Constitution 2o1o

Table r6: Audit of two National Policies in the Trade and lnvestment Sector for conformity

with the Constitution zoto

217

zz8

Table 17: Audit of the County Legislation for Trade and lnvestment Sector for conformity

with the Constitution zoto 229

Table t8: Matrix Audit for Urban Development Laws 233

Table r9: Matrix of Audit for the Water Sector 327

Table zo: Audit Matrix for the Mining Sector )42

Table zt: Audit Matrix for the Forestry Sub-sector 354

RE.poRT oN THE AUDIr oF NATtoNAL AND couNTY PoLlcY AND LEGIsLATIoN I v



Abbreviations & Acronyms
AHADI

CARA

CoG

KLRC

CARA

SAGA

WDF

rcT

NLP

EPC

PPA

ctc

KENAS

CFSP

N FNSP

KHSSIP

CS

FMCA

IDLO

tcR

IGRA

IGRTC

KARLO

KEPHIS

KLRC

MTP

NACADA

PFM

PFMA

RDA

UNDP

MDA

Agile and Harmonized Assistance for Devolved Institutions

County Allocation of Revenue Act

Council of Governors

Kenya Law Reform Commission

County Allocation of Revenue Act

Semi Autonomous Government Agency

Ward Development Fund

lnformation and Communications Technology

National Land Policy

Export Promotion Council

Physical Planning Act

Commission for the lmplementation of the Constitution

Kenya Accreditation Service

County Fiscal Strategy Paper

National Food Nutrition Security Policy

Kenya Health Sector Strategic lnvestment plan

Cabinet Secretary

Forest Management and Conservation Act

lnternational Development Law Organization

I ntergovernmental Relations

lntergovernmental Relations Act

lntergovernmental Relations Technical Committee

Kenya Agricultural Research and Livestock Organization

Kenya Plant Health lnspectorate Service

Kenya Law Reform Commission

Medium Term Plan

National Authority for the Campaign Against Drug Abuse

Public Finance Management

Public Finance Management Act

Regional Development Authority

United Nations development Programme

M inistries Departments Agencies

7
vi I REPoRT oN THE AUDtr oF NATToNAL AND couNTy poLrcy AND LEcrsLATroN



Foreword by Chairman,
Council of Governors

t n the year 201o, Kenya promulgated a new Constitution which introduced a two tier system of

! gou.rn.nce: the National Government and forty-seven (+Z) County 6overnments. The Fourth

I icneaule of the constitution assigns thirty-five (35) functions to the National Government under

part one (r) and fourteen (r4) functions to County Governments under part two (z). Devolved functions

primarily focus on service delivery to the citizens. County Governments have been bestowed with

both legislative and executive authority to facilitate the performance of their functions and exercise

of their powers.

It is however worth noting that despite the strides made in the country with respect to the devolved

system of governance, existing and in force are still National laws that were enacted before the

promulgation of the Constitution. Some of these laws undermine devolution by dint of the structures

they had created and the powers they had conferred on various institutions, thereby impending

devolution,s full implementation. On this premise, CoC and KLRC initiated the legal and policy audit

aimed at scrutinizing National and County policies and laws with a view to establishing their alignment

to the Constitution, specifically the devolved system of governance.

The study reveals that there are a myriad of National laws and policies that are not in tandem with

the Constitution. Some of the key recommendations highlighted in the report are that some National

laws need to be repealed while others require amendments in order to ensure conformity with the

Constitution. For stakeholders to improve the policy and legislative environment that devolution

operates in, they should read the report and collaborate in its implementation. This will ensure that

both the National and County laws and policies conform to the letter and spirit of the Constitution,

eventually leacling to improved service delivery to the people of Kenya.

Thank you!

{+.e {'1o,"^ FCPA Wrylidfe A'^t d*a. oYn*qe, eE++, Cq)

Chairman, Council of Governors
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Foreword by t[:e
Attorney Gener-a $

fhis Report is the product of a study commissioned by the Council of covernors (Coc) and the

I Kenya Law Reform Commission (KLRC) across seven sectors, the key objectives of which were to
I audit the county government policies and legislation with the view of analysing their compliance

with the Constitution, to audit all the national policy and legislation with a view of ascertaining
the extent to which they conform to the devolved system of governance and to identify gaps and
challenges and make recommendations for harmonization and alignment.

The sectors prioritized were Agriculture, Health, Natural Resource Management, Land and physical
Plannin$, Urban Development, Trade and lnvestment and Public Finance Management.

At this point in time, and while Kenya is still in transition from the old constitutional order to the new
constitutional dispensation, it is clear from the Report that there are significant challenges around the
extent of compliance with the laid down constitutional, legal and policy frameworks with respect to
governance at both Ievels ofgovernment that need to be addressed. The Report provides the general
trends that need to be tackled in the quest for compliance with the constitutional framework. Some
of the notable findings include ambiguities in legislation, persistence of the old order in terms of
laws, policies and practices across all sectors under review, inadequate consultation and cooperation
between the two levels of government that can support and facilitate holistic development of laws
and policies and a dearth of capacity to facilitate effective development of laws and policies that are
clear, coherent, comprehensive and compliant with applicable constitutional provisions.

The Report has been enriched by the generous, earnest and thoughtful insights by sector experts
through a peer review process. Further, the involvement of the stakeholders in reviewing the initial
reports provided invaluable input in exploring together the serious topics that surround our common
governance goal in addition to extensive discussion with the national and county government officials,
civil society organizations, and representatives of the community-based organizations and networks
that deal with sectoral governance issues.

As stated above, I wish to reiterate that this Report presents a comprehensive audit of the national
and county legislation and policy approach and reveals the gaps and challenges that need immediate
attention in the process of developing sufficient and responsive laws and policies that will actualize
the devolved system of governance and the country's economic blue print, Vision zo3o.

I wish to take this opportunity to sincerely thank the members of the team for their meritorious and
sincere effort in writing this enlightening Report. My heartfelt gratitude also goes to the stakeholders
and sector expefts for their tireless efforts and enriching contribution and co-operation which led to
the successful completion of the Report.

P kil^6n- k^,"il;;
Attorney-General
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Foreword by Chairperson,
Kenya Law Reform
Commission

R evolution is one of the hallmarks of the Constitution of Kenya, zoto. Devolution has not only

I ) improved the economic and social welfare of people in many ptaces, (some of which were

V traditionally marginalised), but has, to a great extent, increased the democratic space in our

country, since the people are now part of the decision-making processes. As a country, we have

indeed overcome several challenges and milestones in a bid to make the devolution dream a reality.

The Kenya Law Reform Commission (KLRC) is established by the Kenya Law Reform Commission

Act, No. t9 of zot3 and is mandated to keep under review all the law and recommend its reform by

undertaking research and comparative studies relating to law reform as well as related legislative

impact assessments. The Commission also provides advice, technical assistance and information to the

national and county governments with regard to the reform or amendment of any branch of law. The

execution of this mandate includes undertaking a detailed audit of all the existing pieces of legislation,

policies and administrative procedures and harmonizing them with the Constitution.

The Council of Governors (CoC) conducted a baseline survey which revealed that most of the laws

in respect of key devolved functions were largely not compliant with the Constitution of Kenya, and

key devolution Articles including Articles 17),114 and the Fourth Schedule to the Constitution which

demarcates the functions to be undertaken by the national and county governments. As a consequence

of the survey findings, the Commission in partnership with COG undertook an audit of the national

and county policies and law across seven devolved sectors. The purpose of the audit was to analyse

national and county policies and legislation to determine their compliance with the Constitution with

particular reference to devolution.

The Audit Report is one among the initiatives that we hope will help policymakers and relevant

institutions in their efforts to entrench devolution. The Report focuses on seven devolved sectors

namely: Health, Public Finance Management, Agriculture, Trade and lnvestments, Land and Physical

Planning, Urbari Development and Natural Resource Management as provided in the Fourth Schedule

to the Constitution.

The Report documents the findings of the audit process in the identified seven sectors. lt provides

an analysis of the national and county policies and legislation and identifies the gaps and challenges

with these instruments of governance. lt further outlines recommendations for harmonization and

alignment which will inform the success of counties in implementing devolution and will ensure the

achievement of the collective aspirations of Kenyans, given the critical role of devolution in our current

dispensation. The publication of this Report is a culmination of a highly participatory and consultative

process in line with the constitutional requirements of public and stakeholder participation and

engagement.
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Chairman KLRC
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Through this Report, the Commission and CoG will spearhead and undertake the proposed policy
and legislative reforms in partnership with the relevant sector Ministries, Departments and Agencies
(M DAs). The successful implementation of the Report therefore calls for a coherent and cross-sectoral
approach and a coordinated response across all levels of government, private sector and other non-
state actors. Towards this end, all MDAs at both levels of government are expected to work closely
together to make the proposed recommendations a reality. Finally, in publishing this Report, the
Commission and CoG reaffrm their unwavering commitment and support to ensure conformity with
the Constitution and respect for devolution.

I would like to thank all those who contributed to the development of the Report and subsequent
finalization in one way or the other.

Thank you very much.
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Council of County Governors
The Council of Governors (CoG) is a non-partisan organisation established under Section 19

of the lntergovernmental Relations Act (IGRA zorz). The Council of Governors comprises of
the Governors of the forty-seven Counties. Main functions are the promotion of visionary
leadership; sharing of best practices and; offer a collective voice on policy issues; promote inter-
county consultations; encourage and initiate information sharing on the performance of county
governments with regard to the execution of their functions; collective consultation on matters
of interest to county governments.

CoG provides a mechanism for consultation amongst county governments, share information
on performance of the counties in execution of their functions, facilitate capacity building for
Governors, and consider reports from other intergovernmental forums on national and county
interests amongst other functions. The vision of the Council of Governors is to have prosperous
and democratic counties delivering services to every Kenyan.

Kenya Law Reform Commission
The Kenya Law Reform Commission (the Commission) is established by the Kenya Law Reform
Commission Act, No. t9 of zot3 (the nct). Presidential assent was given on 14 January zor3 and
the Act came into force on z5th January zot3. The Commission has a statutory and ongoing role of
reviewing all the law of Kenya to ensure that it is modernized, relevant and harmonized with the
Constitution of Kenya. Following the promulgation of the Constitution in 2o1o, the Commission
has an additional mandate of preparing new legislation to give effect to the Constitution. The third
mandate is found in the County Governments Act, No. t7 of zotz which requires the Commission
to assist the county governments in the development of their laws. This is also a requirement
found in the Act.

The Act grants the Commission a body corporate status and the necessary autonomy to enable
it discharge its mandate as envisaged under the Act. The Commission is wholly funded by the
Government but welcomes support from its partners.

Before the enactment of the Act, the Commission operated as a Department within the OfFce
of the Attorney-General before being moved administratively to the Ministry of Justice, National
Cohesion and ConstitutionalAffairs in zoo3.
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Executive Summary

il-i,, r'li{ir. Ii..'l' i,,

The Council of Governors (CoG) and the Kenya Law Review Commission (KLRC) commissioned a

study of law and policies across seven sectors with three main obiectives:

: To conduct an audit of County policies and legislation with a view to analysing their compliance

with the Constitution;

i To conduct an audit of alt National policy and legislation with a view to examining to what

extent they conform to the devolved system of governance; and

r To identify the gaps and challenges in the above and propose remedies available for

harmonization and alignment.

The seven sectors that were chosen for analysis are:

r Health

r Public Finance Management

' Agriculture

r Trade and lnvestments

r Land and Physical Planning

r Urban Development

r Natural Resource Management

This report presents the findings from the seven sectors.

tulethoclology Lrnd approach to the Audit
First, the basis or anchor upon which the analysis was carried out is the Constitution of Kenya

zoro. The thrust of the Constitution of Kenya 2o1o was to disperse economic and political power

from the centre to 47 county governments across the country. The constitutional framework

upon which this dispersal is based formed the basis of analysis of the 7 sectors. The Constitution

distributes responsibilities between the two levels of governments through the Fourth Schedule

to the Constitution. The Constitution provided for a two phases of transition (zoto-zot3 and zot3-

zor5),toenablealignmentof systemsof tothetwo-tiered system of governance.Theconstitutional

framework calls for a consultation and cooperation in the pefformance of functions between

the two levels of government. To reify this constitutional framework, primary legislation, such

as, the County Government Act and the lntergovernmental Relations Act were put in place to

guide implementation of devolution. The constitutional, legal, and policy frameworks provided

an anchor upon which the sectoral analyses were carried out. The main obiective was to consider

the extent of compliance with the laid down constitutional framework.

Secondly, using the normative (constitutional and legislative) yardstick above, the sectoral audit

entailed a review of documentation (mainly legislation and policy documents) in the identified

sectors. Accordingly, content analysis was carried outfor laws, policies, administrative guidelines,

sectoral plans, and cases that have come before court on various relevant matters. The products

of this stage of the study were sectoral reports whose content was based on the review of

documentation.

Thirdly, the initial drafts of the sectoral report were subiected to a peer review process, which

involved sector experts. The peer reviewers provided a quality assurance check on the reports

and provided feedback on gaps and areas for further research.

REpoRT oN THE AUDrr oF NATToNAL AND couNTy poLtcY AND LEclsLATloN I xiii



Finally, the study entailed involvement of stakeholders in the review of the initial reports based
on inputs of stakeholders. Regional hearings were held to discuss the sectoral reports and one
national stakeholders'forum to validate the sectoral reports. Participants at the stakeholders,
forums included: national and county government officials from the respective sectors, civil
society organisations, and representatives of community based organisations and networks that
deal with sectoral governance issues.

General Trends
Ambiguities in the constitutional framework need to be addressed in order to facilitate
the development of coherent laws and policies across the sectors. While the Constitution
provided for two transition phases (from 2o1o to zor3 and 2013 to zor5) for unbundting and
clarifying government competencies at the two levels, this goal was not achieved.

There is a persistence of the old order (laws, policies, and practices) across all the sectors
reviewed. ln all the sectors, the majority of the laws applicable pre-date the current
Constitution and this means that the new roles of the county governments have not been
taken into account in the text of these laws and policies.

There is space for clarification of the ambiguities above through consultation and cooperation
between the two levels of government. However, another major finding is that there is
inadequate consultation and cooperation between the two levels of government that can
support and facilitate a holistic development of laws and policies at both Ievels of government.
While formal structures exist, some of which are provided for by law and existing policies,
they have not been used to clear the challenges of development of laws and policies for both
levels.

ln some instances, laws that are passed at the national level contradict each other and this
reveals low levels of coordination, even among players within the same level of government.
A glaring example of this is the contradictory and confusing provisions in the laws relating to
land (see Chapter 5). A more effective mechanism of cooperation between the sectors and
the levels of government can contribute to more harmonious legislation and policies.

Finally, the audit review reveals a dearth of capacity at both Ievels of government to facilitate
the effective development of laws and policies that are clear, coherent, comprehensive and
compliant with the applicable constitutional provisions. Accordingly, a major recommendation
from this report is the systematic growing of capacity of national government sectoral bodies
and the county departments to enhance the capacity to develop laws and policies that can
actually facilitate the pursuit of the respective mandates without some of the challenges
highlighted above.

some of the specific findings from the sectoral analyses are pinpointed below

Heolth

All the national laws and regulation relating to health should be urgently reviewed to align
them to the Constitution. This will assist in facilitating better understanding and compliance
by national and county staff with the devolved system of governance.

County governments need to put in place county implementation frameworks (County
policies, Iaws, regulations, guidelines) for the health sector which will better guide county
staff to deliver improved health services to the citizens. Specifically, county executives need

xivl REPoRT oN THE AUDIT oF NATToNAL AND couNTy poLrcy AND LECrsLArroN



support with Legislative Drafting to enable them come up with sufficient and responsive Bills

to actualize devolution .

The ongoing reviews of the HealthAct should be carried out simultaneously with that of the

Public Health Act with a view to repealing the Public Health Act and including its provisions in

the Heolth Act.

There should be a harmonization of laws, policies, and regulations in order to ensure that

fees and other charges paid for licensing/ regulating health facilities are not excessive. E.g.

Amendments to the Kenya Medical Practitioners and Dentist Board regulations require

counties to pay fees annually.

Any amendment bill on any of the reviewed laws that may be pending before parliament (e.g.

the Miscellaneous Amendment Bills) should be reviewed to incorporate the recommendations

of this audit and then subjected to public participation in line with the constitution.

The laws and legal notices establishing parastatals in the health sector should be reviewed

and relevant inter-governmental consultations held on how the institutions with mandates

that include county functions can be re-structured if they are not wound up.

The laws affecting the licencing and registration of health personnel need to be clarified to
indicate the role of county governments in regard to health professionals noting that the

regulation of professionals is a national government function while counties are employers

of professionals and providers of licences to facilities that provide county health services.

Furthermore, regulatory services should be decentralized in order to ensure effective

supervision of health service provision across the country.

Now that the constitution contemplates the implementation of provision of ratified

international treaties, it will be important for the drafters of laws at the national and county

levels to factor these provisions in the laws.

P ublic Finance Monagement

A review of sector laws and policies should address the issue of the budget cycle during

election years. Given that elections are held in August, it is necessary that the budget cycle

begins earlier in the preceding financial year so as to ensure that the budget is passed before

the August election.

Laws and policies should be revised to provide for a clearer and more certain process of public

participation in the management of public finances

There is a need for certainty in the schedule of disbursements to counties. Delays in the

disbursements occasion disruption of services and salary delays in counties

There should be a remedy to counties where there is a delay in the passing of the County

Allocation of Revenue Act (CARA). lt is suggested that counties should be allowed to access

up to 50 percent of allocations where there is undue delay in finalising the CARA

Counties should develop regulations and measures to ensure adherence to county budget

estimates and ceilings in actual county expenditure. There should be adherence to the County

Fiscal Strategy Paper (CFSP) and the County Medium Term Plan (MTP)

The law should be amended to provide more time forthe counties to digest the Budget Policy

Statement as this is critical to the planning and budgeting for county resources

The proposed law on the Ward Development Fund should provide for a bottom-up planning

and utilisation of thefund in orderto make ita trulygrassrootfund.The leveloramountof fund

should atso be rationalised vis-i-vis the mainstream funding from the county governments.
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Agriculture

t While a number of laws have been repealed in the sector, a majority of the relevant legislation
to the sector require an overhaul for compliance with the Constitution.

r The Ministry in-charge of Agriculture has many institutions whose mandate overlaps with
county governments. The recommendations of the zor3 Parastatal Taskforce should be
reviewed and applied to the agricultural sector in order to restructure and rationalise the
roles played by the numerous Semi-Autonomous and Autonomous Government Agencies in
the Sector (SACAs) in the sector.

r Furthermore, there is a need to relook, in a holistic manner, the functions performed by
the SAGAs vis-i-vis the role of counties in the Constitution. The Agriculture Sector is one of
the sector whose functions are mainly devolved and performed at the county level and this
should be reflected in the policy, legal and institutional arrangements of the sector.

I Development of sector policies provides a space and opportunity for negotiating functional
boundaries for concurrent function if any and achieving coherence in the sector. A number of
policies have been proposed and these should be developed on the basis of consultation and
cooperation.

I lt is important that all laws and policies are developed on the basis of Vision 2o3o, the country's
economic blueprint as well be alive to devolution. This is especially important for agriculture,
which is the country's largest economic sector.

Trade dnd lnvestments

r The Trade Sector lacks a legislation that guides the development and growth of the sector
with a view of bringing together all related trade legislations at the National level to central
body that coordinates the implementation of the Trade Policy.

I lt is recommended that all the parastatal institutions established under Legal Notices (eg.
Kenya Accreditation Service (KENAS) and Export Promotion Council(EPC) should be reviewed
and be established under Acts of Parliament.

I The Public Private Partnership Act, 2o12 should be reviewed to ensure make it easier for both
National and County 6overnments to finance huge infrastructural development proiects.

'r Any Amendment Bill on any of the reviewed laws that are pending before Parliament (eg.
Micro and Small Enterprises) Bill, (Senate bill No. rz of zor5) should be reviewed to incorporate
the recommendations of this audit and then subjected to public participation.

;'r A number of key National legislation (eg. Special Economic Zones Act, 2015 and Export
Processing Zones Act, Cap. 5t7) the responsible National Government agencies should work
with County Governments to review the legislations in a view of providing the roles of each
level of Government.

ir The majority of the National legislation do not cater for County Government representation
in the Boards and Committee structures yet the legislation cover important trade and
investment issues affecting Counties.

;r Any National Policies pending (eg. National lnvestment Policy) should be reviewed conform
to the CoK, zoto and then subjected to public participation.

Lond ond Physicol Planning

. The Physical Planning Act requires a fundamental review in order to reflect the extensive
post-2O1o changes.
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The physical Planning Bill does not adequately reflect the changes brought by the current

Constitution.

The Community Land Actdoes notreflectthe rolesof the countygovernments and the National

Land Commission, yet these bodies have substantive roles to play in the administration of

community lands.

Address the inconsistencies and contradictory provisions in the Land Registration Act,

Community Land Act and the Land Adjudication Act

Urbon Development

The National Land Poticy (zoo9) should be reviewed to provide for the role of the National

Land Commission and county government in urban land use planning and policy.

The National Urban Development Policy zot6 should be reviewed to incorporate provisions

of Article 67 of the Constitution (the role of the National Land Commission). The policy should

also have the input of the county governments .

The National Housing Policy should be reviewed to include devolution arrangements and

specifically recognise the role of counties in substantive areas of policy implementation.

Specific areas include: slums and informal settlements, rural housing, land use planning and

management, estate management and maintenance, etc.

, Similarly, the National Slum Upgrading and Prevention Policy should include the role of

counties in ensuring proper human settlements and housing.

, The National Spatial Plan (zor5 - zo4l) should be revised to incorporate constitutional

arrangements regarding urban planning and development, especially as they relate to county

governments and the role of the National Land Commission.

r The Urban Areas and Cities Act should be reviewed to provide more clearly on the roles

and |imits of National Government, county government entities, and the National Land

Commission on issues of urban planning and development.

I The Urban Areas and Cities Act should provide for and facilitate, a in a clearer manner, inter-

county planning and financial services.

r The Physical Planning Act (PPA) of r996 should be overhauled to take into account the existing

governance arrangements and post-201o regimes for physical planning .

N atur al Resource Management

Forests: Forest Conservation and Management Act 2o16

ln the Forestry Sub-sector, the laws and policies should recognise the central role that counties

play in conserving forests. The counties play an important role in the implementation of national

policies and legislation and the legal framework governing this sub-sector should take the role of

counties into consideration in the following areas:

r Benefit Sharing: clear mechanism for benefit sharing of forest resources with the counties

and the community.

p Charcoal: Framework for sustainable charcoal regulation and alternative energy sources and

livelihood mechanism.

i> Chain of custody: Develop a chain of custody for forest products from the community and

private lands.

rr participation of counties in management of public forest Need for a framework of engaging

Counties and communities in management of public forests'
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Mining: Mining Act zorS

The Mining Act should be reviewed to provide for cooperation and consultation between the
national government and county governments. Currently the zor6 Act provides for control rather
than cooperation.

The land management aspects of mining should reflect the role of counties, especially in
unregistered community lands. This is not given any recognition or treatment in the Act

There is a narrow lnterpretation of the Article 6z(r) (f) provides that minerals are vested in
the national government. The Mining Act interpretation of this clause does not appreciate
the fact that county governments and communities are critical stakeholders that have to buy
in to a mining proposal. This narrow interpretation can be blamed for the short timelines
provided to county governments and communities to object to the issuance of a mineral
rights (license).

' as well as a legislative framework that is biased towards large scale mining - to the detriment
of counties and communities.

i This has affected transparency and accountability of the provisions and institutions in the act.
It has neglected artisanal and small-scale mining which have the potential of becoming large
revenue sources for counties.

> This neglect may result in serious environmental, health and safety concerns to citizen caused
by concentrated artisanal mining which is poorly regulated.

t Local content provisions in the act are investor driven and are not linked to development and
capacity building plans of the counties.

r The act suffers from an incomplete revenue management infrastructure and unclear fiscal
regime.

'r Finally, counties not adequately engaged in regulation development and review. A lacuna was
identified in the post legislative scrutiny mandate of the committee on delegated legislation
in the National Parliament (NationalAssembly and Senate).

I The mining act was developed without an approved policy to guide the sector. The policy
has yet to be approved by the National Parliament which means this review was not based
on a known policy baseline. To assist this process and ensure that international best practice
inform the development of a financially beneficial and environmental sustainable extractive
sector county governments must lobby National Government to develop and parliament to
approve an extractive sector policy that would guide extractive law which includes Mining.

Environment:The National Environmental Policy 2ol3 and EMCAzot5

The National Environmental Policy zot3 should be revised to incorporate the role of county
governments in implementing national policies and standards as spelt out under Part 2 of the
Fourth Schedule to the Constitution

., Specific areas of involvement of county governments include:
o Human settlements
r Management of biodiversity
o Energy use

o Efficiency and conservation

o Air quality
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would have laid a clear basis for legislative and policy frameworks at both levels of government,

especially at the entry point of county governments.

While the laws on devolution that were specified in the Fifth Schedule were all enacted, the

Iist did not contain all essential laws to facilitate county operations. lndeed, a number of laws,

which are critical for sectoral operations were not included in the schedule or calendar of laws

that were to be passed under the 5th schedule to the Constitution. Thus, county governments

commenced operations in the various sectors without a ctear and coherent national legal and

policy framework.

The second phase of transition to devolution ended with the exit of the Transition Authority in

March 2015, three years after the March 2013 general election. The obiective of the second phase

was to ensure that county governments have essential systems (including laws and policies) in

place, to ensure service delivery and pursuit of devotution obiectives. However, at the end of the

second phase of transition, a number of issues (including laws and policies) remained unresolved.

First, the TA did not complete the process of unbundling powers and functions of the national

and county governments, a fact that was acknowledged in the TA's exit report.4 ln its June zot5

report, the TA noted the "slow review/ realignment of laws touching on devolved functions" and

specifically ,,developing of a framework for to guide the analysis and performance of concurrent

functions" as an outstanding issues as at the end of the term of the TA.5

The process of functional assignment is an important one as it offers a guiding framework for

functions and powers for the two levels of Government. ln terms of policy and legislative analysis,

functional assists in:

r The process of developing of policies and laws by the county governments that suPport

implementation of their functions (devolved functions);

, Reviewing of the constitutional conformity of existing laws within the national government;

i Assessment of the policies and laws developed by the county government in regard to

constitutional conformity and compliance with the devolved system of governmenU and

r tdentification of policy and legislative gaps that exists especially within county governments

in the functional areas within their iurisdiction.

Accordingly, functional assignment and the corresponding legislative and executive powers

forms a conceptual basis for determining constitutional compliance of policies and laws at the

two levels of government. Moreover, this too facilitates to identify areas within the agricultural

sector where county government have legislative and executive powers, but they are yet to

engage in the process of poticy formulation and enacting of the requisite legislation for clevolved

functions. Likewise, the framework supports the review of the exercise of executive powers in

administering services as well as implementing taws; county laws or national government laws

where there is a requirement of their implementation by the county governments.

while the TA transferred certain functions to counties via three gazette notices, cornPonents

of the functions transferred were not clear and this still created a problem of ambiguity. An

assessment of implementation of county functions, by the Commission for the lmplementation

of the Constitution (ClC) in August zot5, noted this particular issue. The CIC report observed

that certain functions were "not being implemented by county governments because of lack of

clarity"; the reported cited examples of betting control and licensing.6

4 Transition Authority, The Status of Transition to Devolved Government, 2014' atP.27

5 As above.

6 Commission for the lmplementation of the Constitution, End Term Report, 122.
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Accordingly, at the end of the final phase of transition, a lot of issues regarding realignment of
laws and policies were left pending. Pending functions of the TA, at the end of its term, were
transferred to the lntergovernmental Technical Relations Committee (IGRTC) as was provided
for under section rz (b) of the lntergovernmental Relations Act.

During this period, the Council of Governors undertook the first legal and policy audit of laws and
policies in order to ascertain their compliance with the Constitution.T ln the first audit report,
which was completed in April 2o15, the CoG identified a number of gaps across ro sub-sectors that
were examined during the study:

Agriculture

Water and sanitation

Arid and SemiArid Areas

Roads

Public Finance, Commerce, and Economic Affairs
Environment and Natural Resources Sector
Land and Urban Development

Education and lnformation Communications and Technology (lCT)

Health

Trade, Commerce and lnvestments.

ln each of these sectors proposed and existing laws and policies were examined and sector-based
recommendations proffered. Among the main concerns that ran across the sectors was the lack
of adequate consultation between the national and county governments in the development
of laws and policies of mutual concern. The institutional arrangement for collaboration and
cooperation is weak or totally lacking and this created a disjointed policy-making process. The
main proposal in the audit was the development of comprehensive sector plans that incorporate
the views of both levels of government with regard to performance of functions, sharing of
resources and responsibilities, and overall sector coordination and perfo.."na".8

There is marked and substantial progress from the transition phase to the current phase (second
term of county governments). Counties have developed and passed a number of laws and
policies in various sectors. This is as a result of various capacity building measures that have led
to the generally increased capacity of counties to develop laws and policies. Across the sectors
examined, we have we have two broad categories of laws. First, there are laws that were passed
before the promulgation of the current Constitution in August 2o1o. As the subsequent chapters
will demonstrate, a bulk of the legislation examined in the seven sub-sectors precedes the
current Constitution. While the Constitution provides that pre-2o1o laws should be interpreted
and applied in a manner that fits within the current constitutional dispensation,9 the fact that
there are no express provisions that apply to the current set-up and the prevailing constitutional
ambiguities have rendered this provision inoperative.

Secondly, there are laws that were passed after the promulgation of the Constitution. Within
this second category, there are two further sub-categories of legislation. The first is laws that,
although passed in post-2o1o, they were passed before the pioneer county governments came
into place. Accordingly, the counties did not manage to make an input at the development stage

7 Council of Governors,'sectoral Policy and Legislative Analysis,(April zor5)
8 Council of Governors, 'sectoral Policy and Legislative Analysis,(April zor5) p. 9

9 Section 7, Fifth Schedule Constitution of Kenya zoro.
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of these laws. Predictably, many of these laws have provisions that infringe on the powers and

functions of county governments. The second sub-category is that of laws that were developed

with the active participation of the county governments. While many of these laws have taken

into account areas of shared jurisdiction between the two levels, there are a number that still

have glaring gaps in terms of functional boundaries between the two levels of government.

The national government plays an important role in shaping policies in sectors. However,

the development of policies is yet to be fully consultative. There are no proper structures for

intergovernmental consultation in the development of policies by the national executive.

Furthermore, there is no concrete avenue (except during public participation) through which

counties are able to make their input in the development of national legislation. The end result

is that, in some cases, we end up with national laws and policies that do not the constitutional

threshold.

There are a number of laws and policies that require revision in orderto align with the constitution.

With regard to policies there are a number of policy documents that require revision, update, or a

wholesome revision and introduction of new policies.

The Constitution of Kenya zoro has impacted Kenya's legal and policy process in a substantial

manner. First, under the previous dispensation, policy-making and law making was a centralised

afiair where the national executive and the unicameral legislature exercised exclusive powers

over laws and policies. However, the Constitution has now carved out law and policy-making

powers for the county level. However, this separation of responsibility stands alongside

common constitutional goals and objectives that must be pursued harmoniously by the two

Ievels of government. For instance, the principles and values enunciated under Article to of the

Constitution bind all state institutions including the two levels of government. Furthermore,

objectives and principles of devolved government that are listed under Articles q4 and t75 bind

both levels of government.

These broad provisions translate to a need for a common and harmonious way of developing

laws and policies that are applicable to the national and county levels respectively. Vision zo3o

is the country's economic, social and political blueprint. lt outlines the steps that the country

intends to take in order to reach the desired level of economic, social and political development

by the year 2o3o. Accordingly, the import of Vision zo3o is to lay a common basis for national and

county policies and laws. The two levels of government are expected to (re)align their activities,

development plans, and general governance processes towards realisation of the specific targets

that have been put identified in Vision zo3o. The overall goal of Vision zo3o is to make Kenya

a newly industrialised country "middle income country providing high quality of life for all its

citizens by the year zo3o".'o The broad vision is broken down into three important components:

the economic, social and political pillars that will lead to the achievement of the overall vision'

The objectives of devolved government clearly demonstrate that county governments play

a central role with regard to the economic, social, and political development. lndeed, county

governments are seen as important vehicles through which local development and delivery of

essential services will be channelled. ldeally, the policy and law development process at both

levels of government should have in place a coordination process where all plans, laws, and

policies are aligned to Vision zo3o.

Furthermore, the ideal position is that policies should inform the development of laws at both

levels of government. ln this regard, the National Government has a broad policy-making power.

'ro Republic of Kenya'Vision zo3o'(zoo7) t
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Accordingly, national policies and laws should provide a broad legal and policy framework for the
development of county laws and policies. However, this has not always been the case. In many
cases observed in the subsequent chapters, laws have been developed without the attendant
policies at both levels of government. ln other cases, policies and laws are developed without
adequate consultation between the two levels of government. These issues happen across
the sectors and the main challenges, which seem to appear across all the sectors, are briefly
highlighted below.

Ambiguities in lmplementation
Due to the incomplete transition highlighted above, national and county governments continue
to perform functions without a clear division of responsibilities as envisaged in the Constitution.
The area of concurrent functions (which can be performed by either level) for instance poses a
challenge due to the uncertainty of the extent of responsibilities for counties in the shared areas.

Thus, there is confusion in national and county legislation and policy. There is a need for
continuation and completion of the unbundling process in order to have clarity, as this will inform
law and policy development across board. This can only be achieved through strengthened
collaboration between the policy-making organs at the national and county levels.

While courts have stepped in and made pronouncements in cases or through advisories, the
nature of court cases is that they do not engage in policy matters or make broad-based policies.
lndeed, even where county governments have been vested certain functions through judicial
determination, there is a need for broad-based policies and laws to facilitate sectoral coordination.
Court cases are neither a comprehensive nor systematic ways of aligning policies and laws as this
is best done through a collaborative approach by law and policy-making organs at both levels.

lnadequate consultation and cooperation
The Constitution places cooperation and consultation at the centre of the current constitutional
dispensation. The only way that the two levels of government (with separate powers and
resources) can pursue common constitutionalobjectives is through collaboration. The importance
of this aspect is recognised under Article 6 (z) of the Constitution and given more substance
under Article t89 of the Constitution. Counties are partners with the national government in the
determination of functional boundaries. As such, the two levels of government should work
closely in negotiating legal and policy frameworks.

ln many of the main sectors, there are intergovernmental committees that are composed of the
cabinet secretaries and the respective county executive committee members. There are many
instances that county governments participate through these structures and give their inputs to
laws. However, the input of counties is, in many instances, not taken when laws are finalised in
Parliament. As a result, many national laws and policies are passed in a near unilateral manner.
Yet, the Constitution is clear that both levels of government should consult on areas of mutual
interest. The failure to give a practical effect to the concept of cooperation and consultation has
affected the development of laws and policies.

lncomplete Transition and the persistence of the pre-zoro order
There are a number of laws and policies from the old order persist and continue in a number
of sectors. The fundamental changes introduced by the Constitution require a policy, legal, and
institutional restructuring in order to fit with the current constitutional precepts.

In many of the sectors, notably Agriculture, Health, Physical Planning, Trade and lnvestments,
there are old laws that have not been revised to facilitate or reflect the new roles that county
governments are playing in those sectors. ln most of these cases, there has been no impetus
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to revise the old laws and the persistence of the old order is evidenced by a number of laws

with provisions that are unconstitutional. One of the major recommendations from this report

is to have a specific review of all laws and policies in the identified sectors in order to ensure

compliance with the current system of devolved governance.

Capacity

While there is growing capacity in counties, there is a constant and consistent need for capacity

to match up the constitutional mandate that has been given to counties. Counties have a primary

mandate to develop laws and policies to cover all areas allocated to them under the Constitution.

While a number of laws have been developed, there is a mismatch between the legal and policy

needs and the number of laws and policies currently in force in the counties.

Finally, laws and policies are only as useful as the matching capacities to ensure that counties are

able to utilise laws and policies in order to provide concrete services and perform other functions.

This calls for a holistic review of the capacity requirements of counties in order to ensure that
once good laws and policies are development, they actually facilitate the achievement of the
intended benefits to county governments.
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Provlsions Of lntemotlonal
lnstruments

Article n
The lnternational Covenant on
Economic, Social and Cultural Rights
(rcEscR)

Artlcle 5

The lnternatlonal Convention on the
Ellmination of racial Dlscriminatlon
(tCERD)

H EALTH

Tth" devolved system of government substantially altered the structures and institutional

I arrangements for the provision of health services in the country. The Fourth Schedule,
I which allocates responsibilities between the two levels of government, vested the county

governments with a core role of providing basic health services while national health policies,
standard setting, technical support for capacity needs and national level health services (referred
to as national health referral services) were retained at the national level. Prior to 2o1o, the local
authorities played a dismal role in public health services with only 3 to 4 larger municipalities (out
of the t75 former local authorities) offering some basic health services.

More importantly, the Constitution recognised, for the first time in Kenya's constitutional history,
the fundamental right to health. Article B () provides that "every person has a right to the
highest attainable standard of health, which includes the right to health care services, including
reproductive health care". Along with the right to health, the Constitution provides for the right
to accessible and adequate housing, clean and safe water, and social security, among other social
and economic rights. All of these rights support the broad realisation of the right to health.

The recognition of the right to health translates the provision of those rights to a duty of the
nationalgovernment and the county governments levels, in accordance with the framework that
is set out under the Fourth Schedule to the Constitution and the relevant Transitional Authority
gazette notice that unbundles the functions in the Fourth schedule. Furthermore, even before
the promulgation of the Constitution, the Country had committed itself to various regional and
international human rights instruments that required state parties to implement and facilitate
the realisation of the right to health. Article z (6) of the Constitution provides that "any treaty
or convention ratified by Kenya shall form part of Kenya under this Constitution". Accordingly,
realisation of the right to health is not only a constitutional imperative but also a realisation of
Kenya's external commitments to realise the right to health.

Table r: Regional and lnternational lnstruments on the Right To Health

Key Focus

. Recognizes the right of everyone to the highest
attainable standard of physical and mental health.

. Provides for non-discrimination in the enioyment of
rights including the right to public health.
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Table r: Regional and lnternational lnstruments on the Right To Health

Arlicle 5

The lntematlonal Convention onthe
Ellmlnation of racial Dlscrimlnation
(rcERD)

Articles rc and tz

United Nations Convention on the
Elimination of All forms of
D iscrimin ation Again st
Women(CEDAW)

The African Charter on Human and
People rights (Baniul Charter)

Article 14

The African Charter on the Rights and

W elfare of the Child (AcRwC)

Article z4

UN Convention on the Rights of the
child (cRc)

Article z5

UN Convention on the Rights of
Persons with DisabilitY (CRPD)

. Provides for non-discrimination in the enjoyment of
rights including the right to public health.

. Shall take all appropriate measures to eliminate
discrimination against women in the field of health

care in order to ensure, on a basis of equality of
men and women, access to health care services,

including those related to family planning.

, Provides that every individual shall have the right to
enjoy the best attainable state of physical and

mentalhealth.

. Provides that every child shall have the right to
enjoy the best attainable state of physical, mental

and spiritualhealth.

. Recognizes the right of the child to the enjoyment
of the highest attainable standard of health and to
facilities for the treatment of illness and

rehabilitation of health.

. Provides for the right to the enjoyment of the
highest attainable standard of health without
discrimination on the basis of disability.

lmplementation of the health sector reforms, in view of the new constitutional framework,

requires the alignment of laws and poticies to the current constitutional order. As a result, there is

a need for new laws at the county level and revised or new laws at the national level. Additionally,

the redistribution of functions between the two levels affects the restructuring of institutions

in the health sector. This audit reviews the laws and other legal instruments establishing these

institutions to ensure that to the extent that they carry out functions that have been devolved,

they will need to be restructured to ensure compliance with the constitution.

The Constitution of Kenya 2o1o is, therefore the primary standard for guiding the audit of the

policies and legislation on Health; it is expected that the actual drafting of the revised/ amended

policies and laws following the recommendations from this audit, will take on board the other

relevant technical issues concerning the sector.

To guide the implementation of laws and policies, the Transition Authority developed a framework

for understanding, in a greater detail, the functions transferred to counties. This is contained

in a gazette notice that was published in August zor3. The details of the various functions are

provided in the table below.
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Function

County health facilities

County health
pharmacies

Ambulance services

Promotion of primary
healthcare

Table z: County Government Functions in the Heatth Sector

Content of functions
. County hospitals
. Sub-county hospitals
. Rural health centres
. Dispensaries
. Rural health training and demonstration centres,
. Rehabilitation and maintenance of county health facilities

including:
o maintenance of vehicles,
o medical equipment and machinery,
o lnspection and licensing of medical premises

including reporting.

Specifications, quantification, storage, distribution,
dispensing and rational use of medical commodities
Provided that until alternative intergovernmental
arrangements are made, allcounties shall procure medical
commodities from the Kenya Medical Supplies Authority
except where a particular commodity required by a county
government is not available at the Kenya Medical Supplies
Authority;

. Emergency response

. Patient referral system

. health education,

. health promotion,
o community health services,
. reproductive health,
. child health,
. tuberculosis, HlV, malaria,
. schoolhealthprogram,
. environmentalhealth,
. maternal health care,
. immunization,
. diseasesurveillance,
. outreach services,
. referral,
. nutrition,
. occupation safety,
. food and water quality and safety,
. disease screening,
. hygiene and sanitation,
. disease prevention and control,
. ophthalmic services,
. clinical services,
. rehabilitation,
. mental health,
. laboratory services,
. oral health,
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Function

Promotion of primary
healthcare

Licensing and control of
undertakings that sell

food to the public

enforcement of waste
management policies,
standards and
regulations

a

a

a

Content of functions

disaster preparedness and disease outbreak services.

planning and monitoring,
health information system (data collection, collation,
analysis and reporting),
supportive supervision,
patient and health facility records and inventories;

food safety and control;

. refuseremoval(garbage):
o provision of waste collection bins,
o segregation of waste at source,
o licensing of waste transportation;

. refuse dumps including:
o zoning waste operation areas,

o conducting environmental impact assessment for
the siting of dumps,

o fencing of dumps,
o controlling fires,
o monitoring waste.

. coordinate and oversee veterinary services including
clinical services

. artificialinsemination,

. reproductive health management

a

a

a

Veterinary services

The national government under the new constitution is charged with the responsibility of
policies and strategies definition while counties are responsible for the implementation of the

same to guide the health service delivery. Aligning policies to the new constitution is vital to
guide the two levels of governments in achieving national priorities in order to avoiding policy

implementation failure. Policies defines the action plan and identifies the responsibilities of each

level of government in order to achieve the policy set objectives. Thus, failure to articulate the
policies in relation to the implementation level creates confusion and duplication of functions

leading to wasted resources.

Policies also define the resources both financial and human, required to implement the policy.

Hence when a policy does not articulate the process of provision and the role of the level of
government that is responsible, the priorities are not well financed or supported with necessary

human resources for their implementation.

ln addition, policy implementation may rely on development of new systems to facilitate the
implementation of the planned priorities and unlock the foreseen progress accruing from the
policy implementation. Furthermore, coordination between the two levels of government allows

smooth implementation, follow up, and common understanding. When such systems are not Put
in place due to lack of policy or strategy clarity, the two levels of government do not have an idea

of what the other is doing. This makes monitoring of achievements accruing from policies and

strategies from a national level impossible. lf results of a policy or strategy cannot be confirmed,

then the policy is deemed failed.
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The purpose of audit of the policies and strategies in the health sector has been to confirm the
extent to which the policies are aligned to the new constitution and identifying areas that need

to be addressed ensure the policies and strategies are aligned to achieve the set objectives thus
avoiding policy/strategies failure. The audit examined the following policy documents.

National policies

Kenya Health Policy, zo14-2o3o

Kenya National e-Health Policy, zot6-zo3o

Health lnformation Systems Policy

: The National Food and Nutrition Security Policy (NFNSP) - Kenya

i Mental Health Policy, 2o15 - 203o

r HIV and AIDS Policy, (zoo9)

r National Reproductive Health Policy: Enhancing Reproductive Health Status for all Kenyans,
(zoo7)

, Kenya Adolescent Reproductive Health and policy, zot5

r National Maternal, lnfant and Young Child Nutrition, Policy 6uidelines, zot3.

Strategies
i Transforming Health: Accelerating Attainment of Universal Health Coverage: Kenya Health

Sector Strategic and investment Plan (KHSSPI) )uly, zot3 -zol7
,, The Kenya National Strategic Plan on Tuberculosis, Leprosy and Lung Diseases, zot5 - zotB

; Tobacco Control and Prevention Strategy Towards Tobacco Free Kenya, 2o1z - 2c.17

r Kenya NationalStrategyforthe Prevention and Controlof Non-Communicable Diseases, zot5

- 2020

r The National Cancer Control Strategy, zo17 -zozz
r Health Sector Human Resources Strategy, zot4-zot8
,r Kenya Health Sector Referral Strategy, zot4-zot8.

Detailed recommendations are provided in the tables. However generally, a number of policies
require complete overhaul because they are out-dated. A number need to be reviewed to clearly
define the role of counties as the implementing agencies. All policies and strategies require a plan
for dissemination and domestication at county level to address the specific need of each county.
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A total 25 national laws and regulations in the health sector were reviewed. The audit reviewed
the sector legislation in accordance with the Constitutionalframework, and specifically the fourth
schedule where health responsibilities are distributed between the two levels of government.
The audit highlights any sections that are unconstitutional, obsolete or requiring alignment to the
constitution. The laws reviewed are as listed below:

Health Act (Act No. zr of zorT)

Kenya Medical Supplies Authority Act (Act No. 20 of zor3)
HIV/AIDS Prevention and Control Act (Act No 14 of zoo6)
Pharmacy and Poisons Board Act.

Public Health Act (This one interphases with the Health nct)
Mental Health Act (Cap 248)

Anatomy Act (Cap 249)

Narcotic Drugs and Psychotropic Substances Act (Act No. 4 of 1ggq.
Public Health Officers (Training, Registration and Licensing) Act (Act no. .tz of zo.ry)

Kenya Medical Training College Act (Cap z6r)
National Authority for the Campaign Against Alcohol and Drug Abuse Act (Act No. r4 of
zo'rz)

The Alcoholic Drinks Control Act (Act No. 4 of zorz)
Human Tissues Act (Cap z5z)

Counsellors and Psychologists Act (Act No. r4 of zot4).
Clinical Officers (Training, Registration and Licensing) Act (Cap z6o)
Health Records and tnformation Managers Act (nct No. of r5 of zor6)
Malaria Prevention Act (Cap 246)

Clinical OfEcers (Training, registration and Licensing) Act (Rct t,to. >.o of zo.t7)
National Health tnsurance Fund Act (Act No. 9 of r998).

Regulations

Pharmacy and Poisons Board Rules (Legal Notice No. 86 of t957 as amended by L.N.

44311957, L.N. 332/r958, L.N. 4z6fi951, L.N. 498/r958, L.N. SSol195g, L.N. rr4lr96o,
L.N. 587fi96r, L.N. z4zlt963, L.N. 631/1963, L.N. 921t964, L.N. 365/1964, L.N. r51t968,
L.N. rz511969, L.N. z48lt969,L.N.4tlt97t, L.N. rzolr984, L.N. 5zlt9g4, L.N.5rlr9g5, L.N.
6tlzooz, L.N. 9rlzoo4 and L.N. tgtlzoto)
Pharmacy and Poisons (conduct of lnquiries) Rules (Legal Notice No. 5z of r9g5)
Pharmacy and Poisons (Registration of Drugs) Rules (Legal Notice No. r47 of r98r as
amended by L.N. t4zlt99t and L.N. tgzlzoto)
Pharmacy and Poisons (control of Drugs) Rules (Legal Notice No. rgo of 1969 as
amended by L.N. 247 1t969, L.N. zz8lt97 4)
Mental Health Act (Board Meetings) Regulations, 2ooo

Narcotic Drugs and Psychotropic Substances (Control) Restraint and Forfeiture)
Regulations, r997 (1.ru. 54711997)

Narcotic Drugs and Psychotropic Substances (Control) (Seizure, Analysis and Disposal)
Regulations, z0o6 (1.N. r6lzoo6).
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices

Tabulated in a Matrix

Name of Laws /
Subsidiary
Legislations and
LegalNotices

Health Act

Act No zt of zotT

lssues

Section 6 on
reproductive health
rights could have

incorporated more of
the reproductive health
rights provided in the
international treaties
like the Maputo Protocol
as is required by Article
zt of the Constitution.

Section 6 (t)(c) has

classified difficult
conditions occurring
during pregnancy like
ectopic, abdominal and

molar pregnancy or any

other condition that
makes the life of the
mother or child to be

threatened as

comprising'notifiable
condition'.

Section 5 (z) requires
that conditions
anticipated under
section 6 (t)(c) be
carried out by "qhealth
protessional who has

beentrainedto mang#
pregnancy-related"
complications in women
dndwho has obtained a

license trom the
recognized regulatory
outhorities to carry out
thstalesedalC:.

Rationale / Concern Recommendations

lnclude the treaty
provisions on
reproductive health
rights from ICESCR and
Maputo Protocol.

When read together with
Sections 17 of lhe Public
Health Act that defines
notifiable diseases as those
that are contagious diseases

this will stigmatize women.

It will discourage health
professionals from
providing emergency
treatment to women with
pregnancy related
complications.

The section is inconsistent
with Article z8 of the
Constitution a n d rel ated
treaty provisions on the
right to dignity and Section

5Q) of the Act, which
provides that every person
has the right to be treated
with dignity, respect and

have her/his privacy
respected.

This provision is

discriminatory for requiring
a special license that is not
required of other medical
procedures. lt will sentence
so many women because of
creating special
qualification for those who
handle them. The provision
also limits the right to
access reproductive health
care for many women.

Repeal as this facilitates
the violation of
pregnant women's
rights to the right to
privacy and to non-
discrimination. The

clause only services to
stigmatise women with
difficult pregnancies.

Review to remove the
requirement for special
license for people
handing pregnancies.

Rephrase to ensure
clarity and to avoid the
possible interpretation
that will see many
women not attended.
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont'd)

Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

Section 7 (3) provides
that every medical
institution that fails to
provide emergency
medical treatment while
hgurglEliUle !e
commits an offence.

Section g O(c) is vague
to the extent that it
mandates the national
government to "ensure
the implementation of
the right to health
specified in the Bill of
Rights... ".

Section t 8 (Di r e ctor ates)
provides for the
formation of
directorates and details
the matters that the
directorates should deal
with, some of which
include county functions
e.g. pharmaceutical
services.

Section zo of the Act
provides for the role of
county governments in
implementing national
health policies and
standards.

Rationale / Concern

This provision violates
Article 43 (z) of the
Constitution that provides
that "no person shall be
denied emergency medical
treatment". Right to
emergency medical
treatment cannot be
qualified in law and made
subject to the ability to
provide. The clause may
facilitate a claw back.

Service delivery is at the
core of the lmplementation
of the right to health and is
largely a county function;
the role of the national
government is to develop
national policies, manage
national referral services,
set standards to guide
implementation and give
technical support. There is

need for clarity through
review or during
implementation of this
provision to ensure respect
for the principle of
separation of powers and
the functional assignment
between the z levels of
government.

It is essential therefore for
the section to be un-
bundled to ensure that the
function focuses on the
national government
functions of standard
setting and not
implementation of services
that are the preserve of
county governments.

The section is silent on the
legislative authority of
county governments to
ensure that counties
develop county laws,
policies and administrative

Recommendations

Amend to rephrase so
that every medical
institution will have
responsibility to either
provide the treatment
or refer and facilitate
transfer as necessary;
they must not turn
away any case.

Section g (Duties of
National Government)
may require clarity on
the role of the national
government in ensuring
implementation of the
right to health to
ensure respect for the
principle of separation
of powers.

This provision should
Iimit the roles of the
directorates to
functions of the
national government as
provided in the Fourth
Schedule to the
Constitution.

The provision should
include the duty of
county governments to
enact own laws as

provided by Article fi5
of the Constitution and
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Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

Section 45 establishes
the Kenyo Health
Professions Oversight
Authority mandated
with among other
functions joint
inspection with other
regulatory bodies.

Section 5o obligates
inspection, monitoring
and evaluation of
standards of
performance to
respective bodies
provided they are not in
conflict with functions
of the Authority.

Section 62 of the Act
provides for the
enactment of Act for:
Health Products and
Health Technologies.

Section 6l Q) and (l)
(Procurement of Heolth
Products and
T echnologies) includes
the classes of products
that shall be procured bY

KEMSA and provides
that KEMSA may be a
first point of call for
procurement of health
products at county
referral level
respectively.

Rationale / Concern

procedures that give effect
to the right to health.

The existence of many

bodies performing almost
similar functions creates an

environment of conflict and

duplication of
functions/roles hence
imprudent use of resources

Recommendations

Section zz of the CountY

Government Act.

Regulation of
professionals should be
limited to one body to
avoid duplication of
roles. This includes
repealing of the myriad

of regulatory bodies
enlisted in Section 5o.

Reference to KEMSA in the
Act indirectly apPlies undue
pressure upon counties to
procure from KEMSA

without due regard for
counties to be able to
procure on their own.

There is need to
advocate for the
development and
enactment of this law.

Counties should be
enabled to procure
health products and

technologies from
other organizations
apart from Kenyo

Medical Supplies

Authority (KEMSA),
however there is need

for standards to be set
to ensure that the
medical supplies that
are purchased through
KEMSA or otherwise
meet the required
standards.

There is a need to
implement the same.

Section 57 of the Act
mandates the national
government with
providing guidelines for
procurement,
distribution and
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont,d)

Name of Laws /
Subsidiary
Legislations and
Lega! Notices Rationale / Concern Recommendationslssues

management of health
products and
technologies.

Section 70 makes an
amendment to only one
section of the Public
Health Act.

Section 75 provides for
the establishment of a

different regulatory
body to regulate the
practice of traditional
medicine and alternative
medicine.

Section 8o (3) provides
that the Cabinet
Secretary shall regulate
the criteria for approval
of organ transplant
facilities.

Section 85 (r) provides
for the enactment of an
act of parliament to
establish the Kenyo

Blood Transfusion
Service.

The section is silent on
provisions of other sections
of the Act which have either
become obsolete or are
unconstitutional to the
extent that some of the
provisions assign functions
to the National 6overnment
that have since been
devolved to the County
Government by the Fourth
Schedule to the Constitution
including Sections 7 which
establishes district health
management boards;
Section l5 which requires
the Minister to be consulted
over municipal council by-
laws; Port Xiii on cemeteries
and Section ,5, among
others.

Section 6: provides for the
establishment of a single
regulatory body for
regulation of health
products and technologies.
The establishment of two
bodies undertaking
functions that can be
undertaken by one body is a
misuse of resources
contrary to Article zol of the
Constitution and is likely to
cause conflicts among the
two organizations.

Review and amend the
whole of Cop z4z (Public
HeolthAct) and not
merely one provision of
the Act.

Regulation of
traditional and
alternative medicine
should be restricted to
the single regulatory
body regulating health
products and health
technologies
established in section
62.

There is need for the
Cabinet Secretary to be
advised to provide
regulations.

This law should be
enacted.
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Name of Laws /
Subsidiary
Legislations and
LegalNotices Rationale / Concern Recommendationslssues

Section 86 (f) provides
that the department of
health shall ensure
progressive financial
access to universal
health coverage by

taking measures that
include ... ensuring that
all pharmaceutical and
non-pharmaceutical
products correspond to
Kenya Medicol Supplies
Authority market prices.

Section rco $) provides
for enactment of
legislation to give effect
to Section ,oo on the
research or
experimentation on
minors for therapeutic
and non-therapeutic
purposes.

Section to4 provides for
enactment of legislation
on E-legislation

Section rcs G) provides
that the Cabinet
Secretary shall prescribe
policy guidelines on
integrated
comprehensive health
information
management system.

The act fails to recognize
and provide for health
as a consumer right.

The Act is silent on the
issue of establishment
and operation of
morgues.

The Act should limit the role
of KEMSA to research and
providing guidance to the
Cabinet Secretary which
would be in line with
Section 4 O @) of the
KEMSA Act which mandates
the Authority to collect
information and provide
regular reports to the
national and county
governments on the status
and cost-effectiveness of
procurement and the value
of prescribed essential
medical supplies.

Article 45 of the
Constitution provides that
consumers have the right to
the protection of their
health.

County governments are

mandated with the role of
establishing and
maintaining

The National
Covernment through
the Ministry should be
the body with the
mandate to constantly
guide on market price
standards for
pharmaceutical
products, limiting the
role of KEMSA to
research and providing
guidance to the Cabinet
Secretary on the market
price standards.

This legislation should
be enacted.

This legislation should
be enacted.

These policy guidelines
should be formulated.

Amend the Act or
provide for the need for
regulations to
addresses Article 46 of
the Constitution on the
health rights of
conSumers,

Amend the Act to
include a provision that
mandates the National
Government in
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont'd)

Name of Laws /
Subsidiary
Legislations and
Legal Notices

Kenya Medical
Supplies Authority
Act

Act No zo of zor3

lssues

The open-ended
exercise of the right to
demonstrate, strike,
picket by health worker
without limitation has

caused unnecessary loss
of lives and will continue
doing so if it is not
limited.

Section q (t)(b) provides
for the establishment of
a network of storage
packaging and
distribution facilities for
the provision of drugs
and medical supplies to
health institutions.

Rationale / Concern

cemeteries/morgues.
However, the role of setting
standards is that of National
Government.

Health services are essential
services that are central to
the protection of the right
to life. A limitation of the
right to picket and strike for
health workers will assist in
ensuring that lifesaving
services are provided during
strikes.

There is need to provide for
consultation with county
government to ensure the
storage networks are not
rendered nonfunctional by
the counties if they are not
in agreement.

Recommendations

consultation with
County Governments to
set standards on
Morgues.

The Act should
incorporate limitations
on the right to
demonstrate in line
with Article 24 of the
constitution to protect
the right to life.

Prudent use of
resources should be a

key consideration in the
establishment of
storage networks.

There may be need for
regulations to guide on
partnerships between
KEMSA and the
counties and the
establishment of
framework with County
Governments for
purposes of providing
services in
procurement,
warehousing,
distribution of drugs
and medical supplies.

The provision should
ensure compliance with
the principles of
devolution

Section 4 (r)(c) of the
Act is silent on the mode
of partnership between
KEMSA and the
counties.

Section 4 OU) provides
for the authority to
collect information and
provide regular reports
to the national and
county governments on
the status and cost
effectiveness of
procurement and
distribution and value of
prescribed essential
medicalsupplies
delivered to health

There is need for clarity on
the provision to ensure that
the Authority is not
undertaking a county
function with regards to
stock status but the same is

limited to stock available in
KEMSA stores.
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Name of Laws /
Subsidiary
Legislations and
LegalNotices

HIV/AIDS Prevention
and Control

Act No 14 of zoo6

lssues

f aci I iti es, s-tpS! rtStus
and any other aspect of
supply system status.

Section S (z)(9 provides
among the powers of
KEMSA board is to
incorporate, develop
and operate a division or
subsidiary of the
Authority for
procurement, storage
and supply of medical
supplies to health
facilities and institutions.

The Act uses

terminologies that no
longer apply in the
current constitutional
dispensation. For

example, the use of the
term " Minister" .

Section 4 provides for
the role of the
6overnmeruLin
promoting public
awareness in HIV and
AIDS education and

information through a
comprehensive
nationwide educational
and information
campaign.

Section 6 provides that
HIV and AIDS education
and information
dissemination shall form
part of the delivery of
healthcare services by

This is inconsistent with
Section 6l (il of the Heolth
Act which provides that
KEMSA shall endeavor to
establish branches within
each county at such

locations as it may
determine. The provision
should ensure consistency
whether it is branches or
subsidiaries that are being
established to provide
consultation with county
government to avoid
competition with the
counties.

Review of the Act will
ensure that certain
terminologies such as

"Minister" is changed to
" Cabinet Secretary" and
that the definition of
"portner" complies with the
Constitution article z7 in

compliance with the
Constitution and will ensure
that the Act is not in conflict
with the Health Act 2ot7.

Emphasis should be drawn
upon this being a function
of the National Government
with collaboration from the
County Government in view
of Article 6 and the Fourth
Schedule of the Constitution
to ensure separation of
power as well as

coordination and

cooperation of the different
levels of government.

Healthcare service provision
is a function of County
governments hence the
need to amend the
provision to ensure claritY.

The powers should be

consistent with the
Hedlth Bill, zor7.

The Act requires review
to amend various
terminologies including
Minister which no
longer exists as per the
Constitution.

The section may require
amendment to ensure
separation of power in

line with the Fourth
Schedule to the
Constitution.

There is need to clarify
on the role of each level
of government in

accordance with the
Fourth Schedule of the
Constitution to ensure

Rationale / Concern Recommendations
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont,d)

Name of Laws /
Subsidiary
Legislations and
LegalNotices lssues

healthcare providers
and the Government
shall ensure training of
healthcare providers'.

Section ll (:) mandates
the Minister with
ensuring provision of
protective equipment to
healthcare providers.

Section r (3) mandates
the Minister with
ensuring provision of
post exposure
prophylaxis to
healthcare providers.

Section l5 mandates the
Minister to ensure that
facilities for H lV testing
are made available.

Section 6 (r) and (z)
mandates the Minister
to approve testing
centres and healthcare
providers for testing
purposes.

Rationale i Concern

Provision of protective
equipment for healthcare
providers depends on the
function (national or
county) being performed by
the healthcare provider. The
role of providing protective
equipment is a role of
county government and
would vest in national
government only where it
relates to National Referral
hospitals.

Provision of post exposure
prophylaxis for healthcare
providers and other
personnel depends on the
function (national or
county) being performed by
the healthcare provider.

The role of providing
protective equipment is a
role of county government
and would vest in national
government where it
relates to National Referral
hospitals.

Provision of HIV testing is a

shared function of both
county and national
governments and not solely
vested upon the Minister.

HIV testing is part of service
delivery that is primarily
carried out at the county
health facilities but is also
carried out at the national
referral facilities and is
therefore a shared function
and approval oftesting
centres and healthcare
providers is not only a

preserve of the Minister.
The Minister or in this
regard the Cabinet

Recommendations

separation of powers.

There is need for this
provision to be clarified
to ensure that the role
of each government
level is effectively
undertaken

There is need for clarity
to ensure that the role
of each government
level is effectively
undertaken.

HIV testing is a shared
function and Section l5
should reflect the same.

Amend to align to the
functional assignment
in the constitution.
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Name of Laws /
Subsidiary
Legislations and
LegatNotices

Pharmacy and
Poisons Board Act

lssues

Section t9 mandates the
government to take
steps to ensure available
resources and access to
healthcare services
including essential
medicines by persons
with HlV.

The Constitutional court
declared Section 24to
be unconstitutional in

AlDsLqw PryjectVs
Attorngy eneral a4d j
Others Izor5] eKLR

Petition 97 of zoto.

Section 4 (5) provides
that minutes from
meetings of the Board

shall be entered into a

minute book and, at the
next board meeting be

submitted to be passed

as correct and
confirmed by the
Chairman of the Board.

Section t4 provides that
appeals on decisions of
the Board not to register
a person as a pharmacist
or to deregister a
pharmacist should be

made to the Supreme
Court.

Rationale / Concern

Secretary cannot purport to
approve health facilities and

healthcare providers for the
county governments but
can do so for the national
government.

Access to essential
healthcare services

including access to essential
medicines for persons with
H lV or AIDS is a f unction
which is shared between
both the national and
county government.

The Section was found by
the court to be

unconstitutional for being
vague and lacking in

certainty.

The decisions of the Board
have a direct impact on the
laws passed by the
counties. Thus, these
minutes should be
circulated to the counties as

soon as they are confirmed.

There is only one supreme
court in Kenya thus
requiring persons to appeal
to the Supreme Court does

not guarantee the provision

of proximate and easily

accessible services in
accordance wilh Article t74

(f) of the Constitution.

Recommendations

Amend to reflect the
responsibility as being
of the national and

county governments.

Repeal the Section

Amend to provide that,
once passed as correct
and confirmed as

correct, the minutes of
the meetings of the
Board shall be

circulated to the county
assemblies and
executives in addition
to being entered into
the minute book.

Amend to provide that
appeals against a

direction of the Board

to delete a name from
the register should be

made to the High Court.

Sections g and t6
should also be amended
such that all mentions
of the supreme court
are replaced with High

Court.

Amend to provide that
the decision to issue,

renew or revoke
licences shall lie with

Sections z7 O and (z)
provide that the
decision to issue, renew

ln light of the transfer of
county pharmacies to the
counties, this function is
now a county function.
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont'd)

Name of Laws /
Subsidiary
Legislations and
LegalNotices lssues

or revoke licences lies
with the Board.

Section zB (r), $) and (4)
provide that
applications for licences
to deal in poisons by
persons who carry on
agricultural, horticultural
or mining businesses
shall be made to the
Board who shall then
decide whether to issue,
renew or revoke these
licenses.

Rationale / Concern

However, the National
Government still has the
power to set the standards
for the issuance of licenses
thus it should issue
regulations to guide the
counties.

This function has been
transferred to the counties
thus the applications should
be made to the counties.
The National Government
now has the function of
determining the criteria that
shall be used when
granting, renewing or
revoking a licence. Thus, it
should guide the counties
on the criteria to be used.

Recommendations

the county
governments which
shall be guided by the
guidelines created by
the cabinet Secretary in
consultation with the
Board.

Amend to provide that
applications by persons
carrying on mining,
agricultural or
horticultural businesses
for licenses to deal in
poisons shall be
submitted to the
County governments
who, guided by the
guidelines prescribed by
Cabinet Secretary after
consultation with the
Board, shall determine
whether such licences
should be issued,
renewed or revoked.

Amend to provide that
applications for a

licence to sell Port ll
poisons shall be made
to the county
governments who shall,
in accordance with the
guidelines set out by
the Cabinet Secretary
after consultation with
the Board, decide
whether they shall be
issued, renewed or
revoked.

This section should
include a provision for
the Cabinet Secretary to
issue guidelines to
guide the counties on
the criteria for granting,
renewing or revoking
the various Iicences
provided for by the Act.

Section jz (r), (z) and (5)
empower the Board to
receive applications for
licenses to sell Part ll
poisons and to decide
whether to issue, renew
or revoke these licences.

The Act should recognise
the transfer of this function
to the county government
and the role of the national
government to give
guidance to the counties on
how to perform their
functions.

Section 44 of the Act is

silent on the issuing of
rules and guidelines by
the Cabinet Secretary to
guide the county
governments.
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Name of Laws /
Subsidiary
Legislations and
Legal Notices

Pharmacy and
Poisons Board Rules

(Legal Notice No 86

of t957 as amended
by L.N. 4431t957,L.N.

332/r958, L.N.

+26/t958, L.N.

498/1958, L.N.

55o/r959, u.N.

t4lr96o, L.N.

582/196t, L.N.
z4zlr963, L.N.

63rlr953, L.N.

9zlr954, L.N.

365/1964, L.N.

rr5/r958, L.N.

rz5lr959, L.N.

248/r969, L.N.

4rlr97r, L.N. 1 2olt984,
No. 52/1984, L.N.

5rlrg85, L.N. 6tlzooz,
L.N. 9rl2oo4 and L.N.

r9rlzoro).

Pharmacy and
Poisons (Conduct of
lnquiries) Rules

(Legal Notice No 5z
of t985)

lssues

The Section 3 (q)
provides that where the
Board denies an

application for a license
to import, the applicant
may appeal the decision
to the Minister.

Section 4 (3) provides
that where the Board
denies an application for
a license to export drugs
or poisons, the applicant
may appeal the decision
to the Minister.

Rationale / Concern

Article 15: of the
Constitution provides that
the Cabinet shall now
consist of Cabinet
Secretaries Not Ministers.

Article r5: of the
Constitution provides that
the Cabinet shall now
consist of Cabinet
Secretaries Not Ministers.
The Section should
therefore be amended to
reflect this.

Recommendations

Amend to remove the
word ttminister" and

replace it with "Cobinet
Secretary".

Amend to remove the
word "minister" and
replace it with "Cabinet
Secretary".

Amend to provide that
the person in hospitals
tasked with carrying out
the inspection of the
storage of poisons and

the records regarding
the issue, use and
dispensing of poisons
shall submit their
reports to the person in

charge of the hospital
and the county
government. Also,
amend to provide that
the Counties, in

consultation with the
Board, should appoint
county representatives
to aid in the monitoring
of the issuing, use and
storage of poisons and
drugs on hospitals and
pharmacies.

Consider amending to
include that the Board
one lawyer.

Also, procedures should
be put in place for the
appointment and
removal of such an

advocate.

I-I

Section r4 (5) provides
that the person in

hospitals who is charged
with the inspection of
the storage of poisons
as well as the records
regarding the issue, use

and dispensing of
poisons shall submit
their reports on these
matters to the registrar
of the Pharmocy and
Poisons Boord.

The Rules currently
provides that the Board,
shall hear complaints
against registered
pharmacists and make
determinations based

on the evidence
presented. The Board is

comprised only of
professionals in the
pharmaceutical industry-

County hospitals and
pharmacies have been
transferred to the county
governments. lt is therefore
the duty of the county
governments to monitor
the issuing, use, and storage
of poisons in county
hospitals and ensure that
poisons are being handled
in a manner that is

consistent with the law.
However, because of the
technical nature of this
function, the counties shall

need to appoint a qualified
person to ensure that the
Phormacy ond Poisons Act

and its regulations are being
followed.

To ensure that disciplinary
hearings are conducted in a

manner that adheres to the
Bill of Rights as provided in
Chapter 4 of the
Constitution and other
principles of justice, a

lawyer/advocate may be

useful during disciplinary
hearings to guide the Board
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Table 5: A Review of the Relevant National Laws / Subsidiary Legistations and Legat Notices
Tabulated in a Matrix (Cont,d)

Name of Laws /
Subsidiary
Legislations and
Legal Notices

Pharmacy and
Poisons
(Registration of
Drugs) Rules

(Legal Notice No. 147

of r98r as amended
by L.N. r4zlt99r and
L.N. r9zlzoro)

Pharmacy and
Poisons (Control of
Drugs) Rules

(Legal Notice No r8o
of t969 as amended
by L.N. 2471t969,L.N.
zz8lt974)

Public Health Act

lssues

it is not a requirement
that a Board member
have legal experience.

No amendment
required.

No amendment
required.

Section z defines a

magistrate as a

magistrate empowered
to hold a subordinate
court of the first, second
or third class.

Section z defines the
Minister as the minister
for the time being
responsible for health.

The Rules stipulate that no
person shall import possess,
distribute, sell or purchase
Port I drugs without
authorisation and, where a

person is authorised to
import possess, distribute,
sell or purchase Part I drugs,
they shall do so in
accordance with the Act.
These rules provide
guidance on the handling of
Part l drugs thus do not
require to be amended.

The division of magistrate's
courts into classes was
done away with by Section 5
of the Magistrdtes' Courts
Actr 2ot5. The Act should
therefore be amended to
reflect the new divisions of
subordinate courts.

Article 15: of the
Constitution provides that
the Cabinet shall now
consist of Cabinet
Secretaries. The Section
should therefore be
amended to reflect this.

Rationale / Concern Recommendations

These rules provide the
procedure and standards
for the registration of
drugs. This function is still a

national government
function thus no
amendment is required.

Delete and restructure
to align to the laws on
the structures of the
judiciary.

Delete Other references
in the Act to
subordinate courts of a

certain class. These
include Section D4 G),
Section n6C (j) and
Section n6D (5) and (6).

Amend to remove the
words "the Minister" in
all the instances they
appear and replace
them with "the cabinet
Secretary".

This amendment should
be made throughout
the Act.
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Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

Section z defines the
drainage authority as

the Ministry of Works or
any other authority the
Minister may appoint.

Section: currently
provides that health
authorities, in

municipalities are the
municipal councils.

The section also
provides that the health
authority, in areas that
are not municipal areas
is the Minister.

Section z defines a

medical officer of health
as the Director of
MedicalServices, the
duly appointed medical
officer of a municipality
and, with regards to any
other area, a medical
officer of health
appointed for the area
by the minister.

Section 3 provides that
there shall be a Central
Boord of Health which
shall consist of Director
of Medical Services, a

sanitary engineer, a

secretary, and six other
persons, three of whom
shall be medical
practitioners.

Section 78 (t)
establishes District
Health Management
Boards which are
mandated with
overseeing the running
of government health

Rationale / Concern

The term drainage authority
is not used in the Act.

The function of health has

been devolved to the
counties.

The Health Act (Act No zt of
zotT), in section 16 - 17,

establishes the office of the
Director General of Medical
Services. Also, Section t9 of
the created the Hed,th Act
(Act No zr of zorT)
establishes the office of
County Director of Health

which is charged with,
among others, being the
technical advisor to the
county government on
health matters.

Section t6 and ,7 of the
HealthAct (Act No. u t of
zorT) replaced the office of
the Director of Medical
5ervices with that of the
Director Cenerol of Medicol
Services.

Furthermore, the Heolth Act
(Act No. zt of zorT) sets out
the structure of the Notional
Heolth System and County
Health System.

The function of overseeing
county health facilities has

been transferred to the
counties and the sub-county
entities are likely to be
established by way of
regulations under the

Recommendations

Delete section.

Delete since the Health
Act addresses health as

a devolved function.

Delete as this is it is
addressed differently in
the Health Act.

Delete section

Delete Section
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont'd)

Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

institutions in the
districts.

Section 9 (t) provides for
the appointment of the
director of medicol
services, the deputy
director of Medical
Services, assistont
directors of medical
services, medical officers
of health, assistont
medical officers of
health, medical officers,
pathologists, health
inspectors, port health
officers and such other
officers.

Section 9 (:) empowers
municipal councils to
appoint medical officers
for the municipality with
the approval or the
Minister of health and
the Minister for local
government.

Section to establishes
the medical department
whose functions include
to preventing and
guarding against the
introduction of
infectious disease into
Kenya from outside;
promoting the public
health and preventing,
limiting or suppressing
of infectious,
communicable or
preventable disease
within Kenya; and
advising and directing
local authorities in
regard to matters
affecting the public.

Section tt empowers the
Minister to cause
inquiries to be made into
any matter concerning

Rationale / Concern

health Act or by County
Iegislation.

Human resources for the
national and county
government is now done by
the governments at either
level and cannot be
prescribed in detail by this
Act. lt is an issue that is

addressed in the Health Act.

The section refers to the
defunct municipal councils.

Section is premised on the
old structures of the
centralised government.
The functional assignment
between the two levels of
government under
devolution is addressed in
Sections t5 and zo of the
Health Act (Act No.zr of
zorT).

Public health has been
devolved to the counties
which includes looking into
public health concerns

Recommendations

Delete this section

Delete this section

Delete.

Amend to specify the
public health issues
which fall under the
mandate of the county
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Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

public health in any

place.

Section t4 provides for
the procedure to be

adopted when a

complaint is made to the
Central Board about the
public health being
endangered as a result
of the municipal
council's failure to
perform its duty.

This section empowers
the Minister in charge of
local government to
approve by-laws made
by municipal councils,
which affect public
health. The Minister in

charge of local
government shall obtain
the agreement of the
Minister responsible for
health before approving
the by-laws.

Section t6 provides that
where there is a conflict
between the Act and

any other Act, the
provisions of the Public

Health Act will prevail.

Section 3z provides that
municipal councils shall

build or contract for the
use of hospitals or other
places of reception. This

shall be done with the
permission of the
Central Board of Health.

Section 33 provides that
the cost of maintenance
of a patient who is not a

pauper shall be
considered a debt owed

Rationale / Concern

which arise at the county
level.

This procedure and the
structure no longer exists
under devolved
governance.

The Procedure is no longer
relevant under devolved
governance.

The Heolth Act (Act No.zt of
zotT) is the main act relating
to health and the provisions

of the Public Health Act are

not aligned to the
constitution, this provision
does not make sense.

Section refers to non
existent structures.

This section is unclear given
that Health is now a human
right. lt might need to be

reviewed in view of the
recognition of health as a

right.

Recommendations

governments and those
which fall under the
mandate of the national
government.

Delete this section

Delete

Delete this section

Delete this section.

Amend to clarify this
section in light of Article

4, of the Constitution.
The amendment should
address the issue of
retention by hospitals
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Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont,d)

Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues

by the patient to the
municipal council.

Section J4 empowers
municipal councils to
contract third parties for
the temporary supply of
medicine and medical
assista nce.

Section 36 empowers
the Minister to make
rules for the handling of
threats of epidemic,
endemic or infectious
diseases.

Section 5l empowers the
Minister to order the
examination of a person
if, as a result of report
from a medical officer,
he believes the person is

suffering from a
venereal disease

Section 67 provides that
where a person from a

sea vessel is suffering
from an infectious
disease and, on the
orders of the port health
official is removed to a

hospital or place of
isolation, the national
government may
recover the expenses
incurred in the
treatment said person
from the masters of
vessels from which
person came.

Rationale / Concern

This section is obsolete and
not aligned to devolved
governance

Section is situated in a
centralised governance
system.

This section may be in
breach of health and human
rights standards of patient
care and may not be
necessary in the modern
day.

The section may amount to
a violation of rights.
Communicable diseases are
not managed in such a

punitive manner.

Recommendations

of patients who have
outstanding bills. This
clause is best situated in
the Health Act.

Delete this section.

Amend to provide that
the counties shall make
laws and rules for the
handling of outbreak of
infectious diseases and
the national
government shall
formulate policies to
guide the counties. This
section is best situated
in the Heolth Act.

Delete this section.

Delete and redraft to
provide ways of
managing
communicable diseases
in line with the policies
formulated under
Section 69 (r)(i) of the
Heolth Act
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Subsidiary
Legislations and
LegalNotices lssues

Section Z7 empowers
the Minister to set up
asylums for the
detention of persons
with Leprosy.

Section 78 provides that
it is an offence for one
person to fail to report
to the nearest
magistrate another
person who they
suspect has Leprosy.

Section 79 empowers
magistrates to order
police officers to detain
persons suspected of
having leprosy until such
persons are examined in

accordance with the Act.

Section 8o provides for
the procedure to be

followed to ensure the
examination of a person
suspected of having
Leprosy.

Section 8t provides that
where a person
suspected to have
leprosy is examined and

found to not have it,
they shall be discharged
from their detention.

Section 8z provides for
the procedure to be
followed where, after an

examination, there is

doubt as to whether a

person suspected to
have leprosy actually has

the disease.

Section 83 requires that
the interim reception
order and the reports of
the medical
practitioners which led

to the issuance of the
order should be

Rationale / Concern

Leprosy is now eliminated in
Kenya.

Recommendations

Delete this section.

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section'
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.
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Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues Rationale / Concern Recommendations

submitted to the
Minister.

Section 84 provides for
the procedure to be
followed when a person
wants to voluntarily
submit themselves for
examination for leprosy.

Section 85 empowers
the Minister to issue
detention orders where
he is satisfied that the
person detained under
an interim reception
order is affected with
leprosy

Section 86 requires that
where the minister is

not satisfied that an
inmate has leprosy, they
shall forward the order
and medical reports to
the Director of Medicol
Services. Where the
director is satisfied, they
shall direct the Minister
to issue a detention
order.

Where the director is

not satisfied, they shall
order the
superintendent to
release the person.

Section 87 empowers
the Minister to make
orders for the release of
persons detained in
asylums where there is

sufficient reason.

Section 88 (t) provides
that the minister shall
appoint superintendents
of asylums. The
superintendents shall be
under the supervision
and direction of the
director of medical
services.

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.
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Section 88 (:) provides
that medical officers,
attendants, guards and
other officers in asylums
shall be appointed by
the Director of Medical
Services.

Section 89 provides for
the duties of
superintendents of
leprosy asylums.

Rationale / Concern

Leprosy is now eliminated in
Kenya. This section no
longer relevant.

Recommendations

Delete this section.

Leprosy is now eliminated in Delete this section.

Kenya. This section no

longer relevant.

Section 9o prohibits
people with leprosy who
are in asylums from
interacting with the
outside world.

Section 9t prohibits
persons in asylums from
leaving unless they are

discharged in

accordance with the
provisions of the Act. lt
also allows for the arrest
without a warrant of
persons who leave
asylums without being
discharged.

Section 9z provides for
the visitation of persons
in leprosy asylums by
friends, relatives and
legal advisors.

Section 93 provides that
the cost of erecting and
establishing asylums
shallbe provided by
parliament.

Section 94 provides that
superintendents of
asylums can, with the
permission of the
Minister, recover the
expenses of maintaining
an inmate from that
inmate. lt also
empowers a

superintendent of an

asylum to enter into

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.

Kenya. This section no
longer relevant.
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agreements with
inmates or their
representatives for the
erection of buildings for
the inmate. The
superintendents would
enter these agreements
on behalf of the
government.

Section 95 allows the Leprosy is now eliminated in Delete this section.
high court to appoint a Kenya. This section no
manager for the longer relevant.
property of a person
who is detained in
asylum. Applications for
such orders shall be
made by the Director of
Public Prosecutions.

Section 95 requires the
medical officer of health
who examines a person
suspected of having
leprosy to ensure that
the house of the person
is cleansed and
disinfected if it is found
that the person does
have leprosy and needs
to be isolated.

Section 97 requires all
persons who are
detained in asylums to
submit themselves for
photographs whenever
required to do so by the

superintendent of the
asylum. The section also
makes it an offence to
supply or exhibit
photographs of people
detained in an asylum
without express
authorisation.

Section 98 provides that
any person who
commits an offence
under this part of the
Act shall be liable to a

fine of Kes l5,ooo or an

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.

Leprosy is now eliminated in
Kenya. This section no
longer relevant.

Also, this section goes
against a person's right to
privacy as provided for in

Article 3l of the Constitution
as well as the right to
dignity as provided in Article
:9 of the Constitution.

Delete this section

Leprosy is now eliminated in Delete this section
Kenya. This section no
longer relevant.
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imprisonment term not
exceeding t year or both
the fine and
imprisonment.

Section 99 empowers
the Minister to make
rules to with regards to
the handling of persons
with leprosy, including
providing for the
detention of persons in

asylums and the staffing
of asylums.

Section too provides
that where it shall cause

undue delay or
inconvenience to have a

person suspected of
having leprosy examined
by two medical
practitioners, the person
may be examined by one
medical practitioner
whose report should be

confirmed by a second
examiner as soon as is

convenient.

Section ,o, empowers
police officers to
execute orders made
under the leprosy part of
the act and makes it an
offence for any person
to resist or obstruct the
execution of any duty
provided for under the
Act.

Section r02 empowers
the minister to grant
exemptions to persons
which allow said persons
to operate private
leprosy asylums.

Section lo3 provides for
the definition of terms
to be used in the part of
the Act which provides
for smallpox. lt defines a

public vaccinator as a

Human resources for the
national and county
government is now done by
the governments at either
level and cannot be
prescribed in detail by this

Rework this section to
provide for public
vaccination officers
within the structure of
the national health
system and county

Rationale / Concern Recommendations

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.

Leprosy is now eliminated in Delete this section.
Kenya. This section no
longer relevant.
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Legal Notices lssues

public vaccinator
appointed by the
Director of Medical
Services and any person
appointed to assist a

public vaccinator.

The Section to5 provides
for emergency
vaccination procedures
in areas that are
threatened by Smallpox
outbreaks.

Section m empowers
persons who are in
charge of leper asylum
or mental hospital or
chronic sick hospital, jail,
prison, reformatory,
penitentiary or other
similar institution to
cause to be vaccinated
all persons admitted
therein if they have not
been successfully
vaccinated in the
preceding 5 years.

Section rrz (z)
empowers the Director
of MedicalServices to
instruct public
vaccinators to visit
schools and inspect the
children attending them
to establish that the
children have been
vaccinated against
Smallpox.

Section tta (b)
empowers the Minister
to make rules conferring
powers and imposing
duties on magistrates,
police and other officers
to enforce the
vaccination provisions of
the Act.

Rationale / Concern

Act. lt is an issue that is
addressed in the health Act

Recommendations

health system as they
are provided for by the
Health Act.

Section situated in the
former centralised syslem
and the local governments

Delete this section and
address the issue in the
Health Act (Act No zr of
zotT).

Leprosy is now eliminated in

Kenya.
Amend to delete the
words "leper asylum"

This section is situated in
the former centralised
system and the local
governments.

This section is situated in

the former centralised
system and the local
governments.

Rework this section to
recognise the national
and County Health
Systems that have been
set up by the
Constitution and the
Health Act. (Act No. zt
of zorT).

Delete this section and
address the issue in the
Heolth Act. (Act No.zr
of zotT).
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Section n4 ft)
empowers the Minister
to make rules
prescribing the
conditions under which
the Smallpox vaccine
shall be given to medical
practitioners, municipal
councils and others.

Section 16 provides that
it is the duty of every
local authority to take all
practical measures to
maintain cleanliness and
sanitary conditions in

the district.

Section rrg empowers
the medical officer of
health to serve a notice
on any person causing a

nuisance (as defined by

section tt8) requiring
the person to remove
the nuisance within a

specified time.

Section lzo provides for
the procedure to be
followed where an
author of a nuisance
fails to comply with a

notice. The medical
officer who issued the
notice should lodge a
complaint with a

magistrate who shall

then make appropriate
orders.

Rationale / Concern

This section is situated in
the former centralised
system and the local
governments.

Section situated in the
former centralised system
and the local governments.

Section situated in the
former centralised system
and the local governments

Section situated in the
former centralised system
and the local governments.

Recommendations

Delete this section and
address the issue in the
HeolthAct. (Act No.zt
of zotT).

Delete and address
issue in the Health Act.
This should also be

done in Sections tz6C,

z6D, tz9 and t44.

Delete and address the
issue in light of the
county health systems
provided for in the
Health Act. (Act No.21

of zotT).

Delete and address the
issue in light of the
county health systems
provided for in the
HealthAct. (Act No. zt

ol zorT).

Section lzt provides for
the penalty of failing to
comply with the order of
a medical officer with
regards to a nuisance.

Section r22 empowers
the court to order a

health authority to
remove a nuisance if the
owner or occupier of the

Section situated in the
former centralised system
and the local governments.

Section situated in the
former centralised system
and the local governments.

Delete and address the
issue in light of the
county health systems
provided for in the
HealthAct. (Act No. 2t

ot zorT).

Delete and address the
issue in light of the
county health systems
provided for in the
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premises where the
nuisance is located is
unknown or cannot be
found.

Section ,23 empowers
medical officers, health
authorities or any of
their officers and police
officer on the order of a

magistrate to enter any
building or premises to
inspect the same for the
existence of any
nuisance. This inspection
may include opening up
the floor of the premises
or building to inspect
drains.

Where it is found that
there is no nuisance, the
health authority is

required to restore the
premises at its own cost.

Section r24 empowers
the magistrate's court of
the first class to make
orders for the
demolition of buildings
where it is satisfied that
the building id
defectively constructed
or dilapidated.

Section ,25 empowers
the medical department
to collect data on
overcrowding and
insufficient housing and
inquire into the methods
of dealing with such
issues. The department
is also empowered to
publish their
recommendations.

Section l:6 provides that
the Minister shall make
rules and may confer
powers on local

authorities on various

Rationale i Concern

Section situated in the
former centralised system
and the local governments.

Also, the section does not
require these officers to
have probable cause to
inspect a premise. Thus, this
section is prone to abuse
and may result in the
violation of people's rights
to property as guaranteed
by Article 4o of the
Constitution.

Section situated in the
former centralised system
and the local governments

This section addresses the
inter- relation between poor
housing condition and
health but under the old
system. lt's an important
issue that should be
situated in the clauses
addressing the inter-linkage
between health
departments and other
departments at national
levels.

Section situated in the
former centralised system
and the local governments.

Recommendations

Health Act. (Act No. zr

ol zotT).

Delete and address the
issue in light of the
county health systems
provided for in the
Health Act (Act No. zt of
zorT). Also, conditions
for the exercise of this
power should be put in
place to safeguard
citizens' right to
property.

Amend to recognise the
current system of
magistrates court as

provided by the
Magistrotets Court Act
(Act No. z6 of zor5)

Delete and address the
issue within the Health
Act.

Delete and address
issue in the Hearth Act.
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lssues

matters including
inspection of land,

dwellings, buildings,

factories and trade
premises and the
keeping of animals or
birds.

Section tz64 empowers
the municipal councils,
when required to do so

by the Minister for Local

government with the
agreement of the
Minister for heolth,lo
make by laws on
buildings and sanitation.

Section t:58 provides
that, where by-laws
made by municipal
councils under Section
n6A are unreasonable,
the local authority may,

with the consent of the
Minister, relax them.

Section rz5C empowers
local authorities to
reject plans of work that
are not in accordance
with building by-laws
made by municipal
councils. Where there is

a dispute over rejected
plans, either the local

authority or the person
who lodged the plans

may apply to a

magistrate's court of the
first class.

Section lz6D provides
the procedure to be

followed when
construction works are
in contravention of
building by-laws.

Rationale / Concern

Section situated in the
former centralised system
and the local governments.

Section situated in the
former centralised system
and the local governments

This section addresses the
inter- relation between poor
construction practices and

health but under the old
system. lt's an important
issue that should be

situated in the clauses

addressing the inter-linkage
between health
departments and other
departments at national
levels.

This section addresses the
inter- relation between poor
construction practices and

health but under the old
system. lt's an important
issue that should be

situated in the clauses

addressing the inter-linkage
between health
departments and other

Recommendations

Delete and address
issue in the Health Act

Delete and address
issue in the Hedlth Act.

Delete and address the
issue within the Health
Act.

Delete and address the
issue within the Heolth
Act.
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departments at national
levels.

Section ,27 empowers
medical officers to
determine the materials
which shall be used to
construct buildings used
to store food stuffs.
Where such a building is
not constructed in
accordance with the
medical officer's
direction, the medical
officer may enter the
premises and cause the
necessary works to be
done at the cost of the
building owner.

Section t3o provides
that the Minister, on the
advice of the Central
Health Board shall make
rules for the protection
of water supplies.

Section ,J, empowers
medical officers of
health, veterinary
officers, sanitary
inspectors, meat
inspectors to seize
tainted or unwholesome
food which is to be sold
and, upon application to
a magistrate, destroy
the same.

Section ,r2 empowers
medical officers of
health and persons so
authorised by a health
authority to enter any
premises used for the
sale, preparation or
storage of food and
seize any unwholesome
foods found therein and,
upon application to a

magistrate, destroy the
same.

This section addresses the
inter- relation between poor
food storage practices and
health but under the old
system. lt's an important
issue that should be
situated in the clauses
addressing the inter-linkage
between health
departments and other
departments at national
levels.

Section situated in the
former centralised system
and the local governments

Section situated in the
former centralised system
and the local governments.

Section situated in the
former centralised system
and the local governments

Delete and address the
issue within the Heolth
Act.

Delete and address
issue in the Health Act.

Delete and address
issue in the Heolth Act.

Delete and address
issue in the Heorth Act
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Section t34 provides that
the Minister shall make
rules for the protection
of food.

Section ,r5 empowers
the Minister, with the
advice of the Board to
make rules for the
protection of food.
These include
prohibiting registration
of dairy farmers and
ordering the inspection
of premises where dairy
and meat products are
produced and kept.

Section B5A (1) and (z)
provide that the
municipal councils, with
the approval of the
Minister may make bye-

laws to regulate the
production, preparation,
storage and sale of milk
and milk products.
These by-laws shall be
passed in accordance
with the Local
Government Act.

Section l4o requires
owners of cesspits to
ensure that they are
protected or screened
so as to prevent the
entry and breeding of
mosquitoes therein. This

screening must be done
to the satisfaction of a
medical officer.

Rationale / Concern

Section makes sense on
food safety but should
provide this in national
legislation and regulations
while the county
governments can also make
implementation laws and
regulations.

It is the duty of the counties
to ensure the safety and
hygiene of food and places

where it is produced,
obtained or sold. The

making of orders to protect
food id thus a county
government function.

The function of regulating
the production and
preparation of food which
includes dairy and dairy
production should be
performed by the county
government as it is part of
the food safety and control
f unction.

Recommendations

Amend to provide that
the Cabinet Secretary
shall formulate policies

for the protection of
food including the
inspection of cattle,
stock and dairy produce
and fixing standards for
dairy products and the
storage of food. The

county governments
shall then enact county
laws to implement
these policies.

Delete and re-draft to
provide for county
implementation of the
national standards on
food safety

Delete and re-draft to
provide that the county
government shall laws
to regulate the
production,
preparation, storage,
certification and sale of
milk and milk products.

While this is an important
provision in so far as the
prevention of malaria is

concerned, its
implementation is situated
in the former centralised
system and the local
governments.

Delete and address
issue in the Hea,th Act
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Section 14, empowers
medical officers of
health to direct owners
of gutters, pipes,
grooves or waterways
to drill holes into said
gutters, pipes, grooves
and waterways at least
every 2 feet so as to
prevent the
accumulation of water.

Section i42 empowers
the Director of Medical
Servtces, persons
authorised by him or
medical officers of
health to destroy
immature stages of
mosquitoes when the
same are found on in

any collection of water.

Section 144 0) provides
that the Minister has the
duty of selecting sites to
be used as cemeteries
and that burials shall be
conducted in
accordance with rules
made by the local
authority.

Section 145 defined
authorised cemeteries
as cemeteries
authorised by the
Minister.

Section 146 O) provides
that permits to exhume
bodies or the remains of
bodies shall be granted
by the Minister.

Rationale / Concern

While this is an important
provision in so far as the
prevention of malaria is

concerned, its
implementation is situated
in the former centralised
system and the local
governments.

While this is an important
provision in so far as the
prevention of malaria is

concerned, its
implementation is situated
in the former centralised
system and the local
governments.

The section is good but
situated in the former
system of government. The
function of establishing and
managing cemeteries was
devolved to the county
governments. Thus, the
county government should
select sites for cemeteries
and make laws to provide
for burials.

Cemeteries are now under
the control of the county
governments.

Permits for exhumation
should be granted by the
county government
because cemeteries are
under the control and
management of the county
governments.

Recommendations

Delete and address
issue in the Health Act

Delete and address
issue in the Heolth Act

Delete and re-draft to
provide that the county
government shall select
sites to be used as

cemeteries and that
burials shall be
conducted in
accordance with county
laws.

Amend to provide that
authorised cemeteries
are cemeteries
authorised by the
relevant county
government.

Amend to provide that
a permit to exhume a

body or the remains of
any body from a
cemetery shall be
granted by the county
government.
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Section 47 O only
allows the Minister to
make an order for
exhumation of a body to
enable the execution of
public works.

Section t49 provides
that the Minister can
close cemeteries.

Section ,5o empowers
the board to recover
expenses incurred in the
execution of an order
that was requested by a

person from the person
in question.

Section t5z requires all
persons who wish to
open lodging houses to
obtain a licence for the
same from a local
authority.

Section 153 (2)
empowers the Director
of Medical Services to
authorise a medical
practitioner to visit and
inspect nursing homes,
convalescent homes,
private hospitals, private
mental hospitals,
maternity homes,
infirmaries or any
institutions where
invalids, convalescents
or children are treated.
While SectiontBG)

The county government is

tasked with county
transport and county public
works while the national
government is tasked with
the construction and
operation of national roads.
Both levels of government
therefore need the power
to order exhumations for
the execution of public
works.

The establishment and
management of cemeteries
is a county function thus,
orders to close a cemetery
should come from the
county government not the
Cabinet Secretary.

The section is good but
situated in the former
system of government.

Amend to clarify the
instances in which
applications for
exhumation orders
should be made to the
Cabinet Secretary and
the instances in which
they should be made to
the county government

Amend to provide that
the county government
shall have the power to
close any cemetery.

Delete and re-draft to
align to devolved
government.

The section is good but
situated in the former
system of government.

The section is good but
situated in the former
system of government.

Delete and re-draft to
align to devolved
government.

Delete and re-draft to
align to devolved
government.
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makes it an offence to
obstruct such an
inspection.

Section B O) provides
for instances where the
Central Board may
refuse to grant a licence
to operate a nursing
homes, convalescent
home, private hospital,
private mental hospital,
maternity home,
infirmary or any other
institution where
invalids, convalescents
or children are treated

Section 155 provides that
where, in the opinion of
a local authority, a public
latrine is required, the
authority shall apply to
the Minister for
permission to erect it.

Section t56 empowers
local authorities to
prohibit the washing of
clothes in places not
appointed for such
purposes.

Section 157 provides that
the Minister, where
advised as such by the
Central Board, may
prohibit the use of
irrigation to grow of
crops within a township
or within three miles of
the boundaries of a

township.

Section $7 (z) provides
that the Minister shall
make rules on the
collection of standing
water, to provide for the
draining of standing
water and to the
inspection repair and

The function of granting
licences is a county
government function.

The section is good but
situated in the former
system of government.

The section is situated in the
former system of
government.

Amend to provide that
licences shall be
granted by county
governments in
accordance with the
rules set for the same
by the national
government.

Delete and re-draft to
align to devolved
government.

Delete and re-draft to
align to devolved
government.

The section is good but
situated in the former
system of government.

The section is good but
situated in the former
system of government.
Prevention of waterborne
diseases is a part of primary
healthcare thus a function
for the county government.
AIthough, when passing

Amend to provide that
the county government
can, where necessary,
prohibit the use of
irrigation to grow crops
within the boundaries
of a city, town or
municipality or within 3
miles of the boundaries
of a city, town or
municipality.

Amend to provide that
the county government
may pass laws
regarding these issues.
These laws should be
made in accordance
with national public
health policies and the
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Name of Laws /
Subsidiary
Legislations and
LegalNotices lssues

cleaning of channels,
canals and drains.

Section 159 empowers
the District
Commissioner, the
Central Board of Health,
a Local Authority Officer,
a Medical Officer of
Health or a Sanitary
lnspector to
authenticate orders or
notices made under the
Act.

Section ,61 empowers
Director of Medical
Services to authorise the
Deputy Director of
Medical Services, any
assistant director of
medical services,
medical officer of
health,

port health officer or
medical officer of the
department to perform
his functions set out
under the Act.

It also empowers the
Director of Medical
Services and the Deputy
Director of Medical
Services to perform the
functions of the Director
of Medical Services, the
Deputy Director of
Medical Services or any
assistant director of
medical services or
medical officer provided
under the Act.

Section r6j (r)
empowers any medical
officer of health or
health inspector, district
surgeon or port health
officer, or any police
officer of or above the

Rationale / Concern

laws on public health, the
counties should be guided

by national policy.

The Office of the District
Commissioner does not exist
in the current government.

Recommendations

relevant national
Iegislation.

Delete and re-draft to
align to devolved
government.

The section is good but
situated in the former
system of government.

The section is good but
situated in the former
system of government.

Delete and re-draft to
align to devolved
government.

Delete and re-draft to
align to devolved
government.

REPoRT oN THE AUDIT oF NATIoNAL AND COUNTY POLICY AND LECISLATION I 61



Table 5: A Review of the Relevant National Laws / Subsidiary Legislations and Legal Notices
Tabulated in a Matrix (Cont'd)

Name of Laws /
Subsidiary
Legislations and
Legal Notices lssues Rationale / concern Recommendations

rank of lnspector, or any
other person generally
or specially authorized in
writing by the Director of
Medical Services to enter
onto a premise and
inspect in the
performance of any of
the duties given to them
under the Act.

Public Health Act
interphase with the
Health Act

Section t57 empowers
health authorities or any
persons authorised by
them to prosecute any
cases which may arise
from contravention of
the Act.

Section $8A (r)
empowers municipal
councils to, with the
approval of the minister,
make by-laws for the
prevention of breeding
of mosquitoes and flies.

Section r69 empowers
the Minister to make
rules to aid in the
implementation of the
Act.

The section is practical
given the technical nature
of offences under the Act
but situated in the former
system of government.

The section is good but
situated in the former
system of government
Prevention of malaria and
other such diseases is a

county function thus the
passing of the relevant laws
should be done by the
county government. Urban
area and city boards should
help in the implementation
of these laws.

The section is situated in the
former system of
government.

Delete and re-draft to
align to devolved
government.

Amend to provide that
the county government
may make laws for
preventing the
breeding of mosquitoes
and flies. These laws
should then be
enforced by urban areas
and city boards.

Amend to provide that
the Cabinet Secretary
has the power to make
policy for the carrying
out of the purposes of
the Act and the county
governments may pass

county legislation and
regulations to effect
the implementation of
the national policies and
laws.

Harmonise the Public
health and the health
Act by lifting the
remnant of the clauses
of the public Health Act
into the Health Act.
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