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CHAIRPERSON’S FOREWORD

On behalf of the Public Petitions Committee and pursuant to the provisions of Standing Order
227, it is my pleasant privilege and honour to present to this House the report of the Public
Petitions Committee regarding the illegal acquisition of private land by the Defunct Awendo
Town Council. The petition was conveyed by the Honourable Speaker on Wednesday, 8% March,
2023, pursuant to Standing Order No. 225 (2) (b) on behalf of Mr. Boniface Otieno Opere and
four others representing members of Tim Kinda Self-Help Group in Awendo Town, Migori
County.

The petitioners prayed that the National Assembly, through the Public Petitions Committee,
engages the Ministry of Lands, Public Works, Housing and Urban Development to ensure that
the Petitioners are duly compensated for the lands they lost due to illegal allocation by the defunct
Awendo Town Council.

In consideration of the petition, the Committee met with the Petitioners, the Chairperson,
National Land Commission, and the Cabinet Secretary, Ministry of Lands, Public Works, Housing
and Urban Development. The Committee also received written submissions from the County

Secretary, Migori County.

The Committee observed that the issue under contention had been litigated to the Supreme
Court; further, it concerned revisionary interest rights over compulsorily acquired land, rather
than compensation. Further except for the 7t Respondent (Obiero Omedo), it is therefore

evident from the Court ruling that the issue of compensation was not disputed.

The Committee recommends that the National Lands Commission, in collaboration with the
Ministry of Lands, Public Works, Housing and Urban Development and the County Government
Migori, compensate Mr Obiero Omedo for the loss of his land title No. North
Sakwa/Kamasonga/l 193 within ninety (90) days of the tabling of this report

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support offered during the consideration of the Petition. The
Chairperson expresses gratitude to the Members of the Committee and the Secretariat for their

devotion and commitment to duty during the consideration of the Petition.

On behalf of the Committee and pursuant to the provisions of Standing Order 199, | now wish
to table the report before the House.

Signed: Date:
THE HON. KAREMBA MUCHANGI, M.P.
CHAIRPERSON, PUBLIC PETITIONS COMMITTEE




PART ONE

| PREFACE
|.| Establishment and mandate of the committee

The Public Petitions Committee is established under the provisions of Standing Order 208A with

the following terms of reference:
a)  considering all public petitions tabled in the House;

b)  making such recommendations as may be appropriate with respect to the prayers sought
in the petitions;

c) recommending whether the findings arising from consideration of a petition should be
debated; and

d) advising the House and reporting on all public petitions committed to it.



.2 Committee Membership

The Public Petitions Committee was constituted in October 2022 and comprises the following

Members:

Chairperson
Hon. Muchangi Karemba, CBS, M.P.
Runyenjes Constituency
United Democratic Alliance (UDA)

Vice Chairperson

Hon.JanetJepkemboi Sitienei,CBS,M.P
Turbo Constituency

United Democratic Alliance (UDA)

Hon. Patrick Makau King’ola, M.P.
Mavoko Constituency
Wiper Democratic
(WDM-K)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency

Movement-Kenya

Wiper Democratic

(WDM-K)

Movement-Kenya

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency
United Democratic Alliance (UDA)

Hon. Joshua Chepyegon Kandie, M.P.
Baringo Central Constituency
United Democratic Alliance (UDA)

Hon. Beatrice Kadeveresia Elachi, M.P.
Dagoreti North Constituency

Orange Democratic Movement (ODM)
Hon Suzanne Ndunge Kiamba, MP

Makueni Constituency
Wiper Democratic Movement-Kenya

(WDM-K)
Hon. Ntwiga Patrick Munene, M.P.

Chuka Igambang'ombe Constituency
United Democratic Alliance (UDA)

Hon. Bernard Muriuki Nebart, M.P.
Mbeere South Constituency

Independent

Hon. Bidu Mohamed Tubi, M.P.
Isiolo South
|ubilee Party (]P)

Hon. Peter Irungu Kihungi, M.P.
Kangema Constituency
United Democratic Alliance (UDA)

Hon. John Bwire Okano, M.P.
Taveta Constituency

Wiper Democratic Movement-Kenya

(WDM-K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency
Jubilee Party (]P)

Hon. Sloya Clement Logova, M.P.
Sabatia Constituency
United Democratic Alliance (UDA)




1.3 Committee Secretariat

The secretariat comprises the following:

Mr. Leonard Machira
Principal Clerk Assistant Il
Mr. Benard Kipchumba
Clerk Assistant Il
Ms. Nancy Akinyi
Research Officer llI
Ms. Roselyn Njuki

Senior Sergeant at Arms

Ms. Felister Muiya

Public Communications Officer

Mr. Clinton Sindiga

Legal Counsel Officer Il
Mr. Arkan Mumin
Research Officer Il

Mr. Calvin Karungo
Media Relations Officer
Mr. Peter Mutethia

Audio Officer



PART TWO

2
2.1

BACKGROUND INFORMATION ON THE PETITION

Introduction

Public Petition No. || of 2023 regarding the lllegal acquisition of private land by the defunct
Awendo Town Council was presented by the Honourable Speaker on Wednesday, 8" March,
2023, on behalf of Mr Boniface Otieno Opere and four others representing members of Tim

Kinda Self-Help Group in Awendo Town, Migori County.

The Petitioners averred that in 1985, Awendo Town Council officials initiated the process
of allocating 371.575 acres of land to third parties in Awendo without the consent of the

original landowners.

The Petitioners stated that in 1988, the then South Nyanza District Plot Allocation
Committee halted the allocation of plots to various persons because the government had
not acquired the said plots. The Petitioners further claimed that they had complained to the
Ministry of Lands and that they had been confirmed as the legal owners of the said land.
Subsequently, the then Chief Land Registrar directed the District Land Registrar to resurvey

and issue a title deed to the rightful land owners.

The Petitioners further averred that, in 2003, the Awendo Township Council began evicting
landowners without any notice or court order, as the government had compulsorily acquired
the parcels of land in question. The landowners subsequently complained to the then Ministry
of Local Government for compensation; however, the Ministry declined the request and

referred the petitioners to the Awendo Town Council.

Consequently, the petitioners took legal action in 2005 by suing the Awendo Town Council
at the High Court in Kisii. The court ruled in the petitioners' favour because the Council

failed to produce the acquisition and compensation documents as directed.

The Awendo Town Council appealed the High Court's decision to the Court of Appeal,
which dismissed the appeal and directed the District Land Registrar to issue title deeds to

the original owners.



8. The Awendo Town Council was dissatisfied with the Court of Appeal judgment and applied

for a certificate to appeal to the Supreme Court, but the application was dismissed.

9. The efforts to have the matter raised in the petition addressed by the relevant bodies and

offices were futile.

2.2 Petitioners’ Prayers

The Petitioners prayed that the National Assembly, through the Public Petitions Committee—

10. Engages the Ministry of Lands, Housing & Urban Development to ensure that the Petitioners
are duly compensated for the lands they lost due to illegal allocation by the defunct Awendo

Town Council.



PART THREE

3

3.1

STAKEHOLDERS’ SUBMISSIONS ON THE PETITION

Submissions by the Petitioners

The Petitioners, led by Mr. Boniface Otieno Opere appeared before the Committee on Thursday,
10t August, 2023, and submitted as follows—

Awendo Team Kinda Group represented 100 families living on forty-three (43) parcels of
land. The members of the group were the original owners of the land where Awendo Town
is situated. Land adjudication in the area was completed from 1971 to 1974, and by 1975,

title deeds were issued to the residents.

. In 1976, Sony Sugar Company compulsorily acquired the land for cane growing. In December

1976, a Gazette Notice was issued stating that Sony Sugar Company was acquiring land for
the sugar scheme (for the expansion of Awendo Market; Gazette Notice 3737), which later

became Awendo Town.

. However, the Awendo Town expansion land was not acquired as envisioned in the Gazette

Notice. Later, the Awendo Town Council began allocating land to people without

compensating the original owners.

Subsequently, the group met with the Town Clerk to resolve the matter. The Town Clerk
informed them that the original landowners had been compensated and that the records
were available. The group proceeded to engage the Ministry of Lands to obtain documents
as proof of compensation. The Principal Secretary, Ministry of, found no record of the
documents related to the compensation of Awendo's original landowners and referred them

back to the Town Clerk, who would provide the necessary acquisition documents.

. The petitioners filed a case in the High Court, which ruled that the land belonged to them

because there were no records. Awendo Town Council appealed the ruling, and the Court
of Appeal dismissed the case, ordering the land registrar to issue the title deed. When the
Supreme Court heard the matter, it ruled that the land belonged to the Government. The

petitioners, therefore, sought the Committee's assistance in obtaining titles to their land.



3.2  Submissions by the National Land Commission

The National Land Commission (NLC) Chairperson, Mr. Gershom Otachi, appeared before the
Committee on 4t October, 2023, and submitted as follows—

6. While considering the petition, the NLC was informed of the Court of Appeal's ruling in
Kisumu (Civil Appeal No. 161 of 2010), in which the Town Council of Awendo appealed
against a judgment delivered in Kisii High Court Civil Suit No. 133 of 2006. The Decree by
the High Court, which the Court of Appeal confirmed, was to the effect that the original
owners of the suit land ought to be registered as the lawful owners of the unutilized parcels
of the suit land and that the unutilized parcels be re-surveyed, title deeds thereof issued to

the rightful persons by the area Land Registrar.

I7. Therefore, the Director of Survey and the Chief Land Registrar were responsible for
implementing the decree. In addition, since the County Government of Migori succeeded the
Awendo Town Council, which was involved in the litigation, any challenges in implementing

the Decree should be addressed jointly by the County and the Ministry.

I8. That, since the case had been taken to the Supreme Court and the Court had issued a ruling,

the ruling would inform the available options to address the Petitioners’ prayers.
3.3 Submissions by the County Government of Migori

The County Secretary, Migori County, Mr Oscar Olima, vide a letter Ref: No.
CGM/CS/G.C/VOL. VI/24/036 and dated Ist July 2024, submitted a written response to the
Petition as follows—

I9. The matter raised in the Petition was the subject of judicial proceedings culminating in the
Supreme Court of Kenya's Civil Petition No. 37 of 2014, with a judgment delivered on 30th

April 2019. The court ordered as follows—

(i) The Petition of Appeal, dated 10 December 2014, was allowed.

(i) The Judgment of the Court of Appeal dated |8t October, 2013 was overturned;

(iii) Compensation by the Government of Kenya was ordered to the 7t Respondent for the
loss of his Land Title No. North Sakwa/Kamasonga/l 193; and

(iv) Each Party was to bear their own costs of the Appeal.



20.

21.

3.4

While the petitioners asserted in the petition that the Town Council of Awendo's appeal
was dismissed, the matter was heard and determined in favour of the Petitioner (Town

Council of Awendo).

The order concerning compensation as contained in the judgment referenced above affected
only the 7t respondent (the proprietor of Parcel No. North Sakwa/ Kamasoga/ |193), who

was to be compensated by the Government of Kenya for the loss of his land.

Submissions by the Ministry of Lands, Public Works, Housing and Urban

Development

The Principal Secretary for the State Department of Lands appeared before the Committee on

Wednesday, |5t November 2023, and submitted as follows—

22.

23,

24.

25.

In 1976, the Government of Kenya issued two Gazette Notices informing the public of its
intention to acquire privately owned parcels of land in the then South Nyanza District. The
Government was acting pursuant to the provisions of Section 75 of the Constitution and

Section 6(2) of the Land Acquisition Act of 1968 (now repealed).

The Government proceeded to acquire various parcels in Awendo Township. Subsequently,
the affected proprietors were fully compensated. In 2005, the acquisitions were challenged
by the petitioners in the High Court Civil Suit No. 133 of 2005, Kisumu. The Petitioners
herein challenged the process of compulsory acquisition of the gazetted parcels and the
Government's allocation of the unutilized portions to third parties. The High Court ruled in
favour of the petitioners, directing the District Land Registrar to re-survey the unutilized

land and issue title deeds to the petitioners.

The County Council of Awendo, being dissatisfied with the decision of the High Court,
lodged an Appeal at the Court of Appeal in Civil Appeal No. 161 of 2010. The Court of
Appeal upheld the Judgment of the High Court and dismissed the appeal.

The County Council of Awendo further appealed the Court of Appeal's judgment to the
Supreme Court. In Petition No. 37 of 2014, the Supreme Court overturned the Court of

Appeal's judgment.

10



26.

27.

28.

29,

It was the Supreme Court's opinion that the Government of Kenya compulsorily acquired
the parcels and that the proprietors of the parcels in the Gazette Notices were fully
compensated. However, the court noted that Parcel No. North Sakwa/Kamasoga/l 193 was
not listed in the gazette notices, and the proprietor had not been compensated.The issues

canvassed in the Petition have been adjudicated by the highest court in the Country.

Regarding the restriction on the North Sakwa/Kamasoga/l 193 land and whether it was also
compulsorily acquired, the Ministry stated that current records in the Ministry of Lands
indicate a restriction by way of acquisition. From the Supreme Court decision, there could

have been a restriction, and the government did not proceed to acquire the specific land.

The Supreme Court's decision on the land indicated that it had not been acquired, highlighting
an error in the documents presented to it. The Cabinet Secretary request more time to
establish the facts about the matter. Assuming the land was restricted and recorded as an
acquisition, the restriction would be vacated and the land released to the original owners.

However, the land may not have been compensated.

The Ministry indicated that the restriction was lifted in 2014, and a title deed was issued to
Mr. Obiero Anedo as per High Court decree in Civil Suit No. 133 of 2005. The restriction
was that no dealings could occur until the acquired portion had been transferred to the
government. The practice has been that whenever an acquisition occurs, a search restriction

is placed until the land is surveyed and the owner's actual acreage is established.

On Thursday, 29th February 2024, the Cabinet Secretary for the Ministry of Lands,
Public Works, Housing and Urban Development appeared before the Committee in

a follow up meeting and clarified as follows—

30.

The parcel, North Sakwa/Kamasoga/l 193, measuring 0.5 Hectares, was initially registered in
favour of Obiero Omedo on 9th February 1977 as the absolute proprietor. However, on
18t April 1984, a restriction was registered against the said parcel of land, prohibiting any
dealings until a portion measuring 0.5 Hectares, set aside for the expansion of the South
Nyanza Sugar Scheme (Awendo Township Expansion) in South Nyanza District, has been

transferred to the Government.

11



31.

32.

33,

34,

35.

v

The parcels that were supposed to be surrendered to the Government were advertised vide
Gazette Notice No. 3737 of 24th December 1976, outlining various parcels to be acquired

by the Government for the reasons mentioned above.

The parcel LR No. North Sakwa/Kamasoga/ | 193 was unutilized for gazetted reasons because
the land was deemed unsuitable for sugarcane farming and was not occupied by the South
Nyanza Sugar Scheme. Considering section 75 of the Constitution required that once land
has been compulsorily acquired, it ought to be used for a designated purpose only, the
original owners ought to be registered as the lawful owners of the unutilized parcels of the

land.

A case was filed by the registered owner of the land, along with twelve (12) others, presenting
seventeen (17) issues for court determination. A decision was made by a court judgment
dated November 19, 2009, in Civil Suit No. 133 of 2005 at Kisii High Court.

According to the decree, the court ordered the restriction to be withdrawn and a transfer
to be registered in favour of the initial owner (Obiero Omedo). Upon the registration of the
transfer, a title deed was issued in favour of one Obiero Omedo, the initial registered

proprietor.

On 26t May 2021, vide Succession Case No. 179 of 2019 in Migori Law Courts, the said
parcel of land was transferred to George Otieno Obiero as a beneficiary, and a title deed
was issued. Upon transfer, the register was closed on 25t September, 2023, due to the
subdivision into two portions, numbers 2945 and 2946, and therefore, the above register

ceased to exist.

12



PART FOUR

4

COMMITTEE OBSERVATIONS

Upon hearing from the Petitioner, with the various stakeholders, including the National Lands

Commission, and Ministry of Lands, Public Works, Housing And Urban Development and the

County Government of Migori the Committee made observations on various concerns raised by
the petitioners as follows—

36.

37.

38.

39.

The main issue arising in the Petition is compensation of residents of North Sakwa/Kamasoga
claiming twenty-eight (28) land parcels of the 68.28 Hectares, and South Sakwa/VWawere

claim thirty-one (31) land parcels of the 76.31 Hectares.

The matter was considered by the High Court in Kisii Civil Case /133 of 2005, which

held that the unutilised parcels of land should revert to the petitioners, the original owners.

The matter was appealed at the Court of Appeal in Town Council of Awendo v Nelson
Oduor Onyango & /3 Others (2015) eKLR because: the High Court’s finding that the

acquired property was not meant to benefit the appellant was contrary to the pertinent

Gazette Notices of 1976, and was made in error; the Government had not been enjoined as
a party to the suit, despite the adverse orders against it; and that the suit was time barred.

The appeal was dismissed, and the High Court's decision was upheld.

The matter was further appealed at the Supreme Court in Town Council of Awendo v
Nelson O Onyango & 13 others; Abdul Malik Mohamed & /78 others (Interested
Parties) [2019] eKLR The Supreme Court determined that the Government

compulsorily acquired the suit land in accordance with the provisions of Section 75 of the
repealed Constitution and Section 6(2) of the Land Acquisition Act, 1968 (now repealed).

The Supreme Court determined that:

(i) The Istto the 3% Respondents were fully compensated in accordance with the applicable
law. Finally, the Court determined that the parcels of land in question were acquired for

a public purpose.

13



(i) The title acquired by the petitioners, save for the 7t Respondent, became extinguished
upon the compulsory acquisition. Their estates in the said parcels ceased to exist and
became fused with the States’ superior title. These parcels became public land after being
compulsorily acquired for public purposes in accordance with the Constitution and the

law. The Petitioners were compensated for the loss of their land to the public interest.

(iii) Through the Gazette Notices Nos. Sections 2996 and 3737 of 1976, all parcels of land
whose land titles are listed therein, were compulsorily acquired for the South Nyanza
Sugar Scheme and vested in the Government of Kenya. Migori County presently holds
that land in trust for the residents, and as the implementing agency of the public purpose

for which the land was compulsorily acquired.

(iv) The 7t Respondent (Obiero Omedo) is to be fully compensated by the Government for
the loss of his Land Title No. North Sakwa/Kamasonga/l 193.

(v) Except for the 7t Respondent (Obiero Omedo), it is evident from the Court ruling that
the issue of compensation was not disputed. The main issue litigated was the reversionary

interest of the unutilised land that was compulsorily acquired.

14



PART SIX

5 COMMITTEE RECOMMENDATIONS

Pursuant to the provisions of Standing Order 227, the Committee responds to the
prayers as follows—

Signed:

On the prayer that the Committee engage the Ministry of Lands, Housing and Urban
Development to ensure that the Petitioners are duly compensated for the lands they
lost due to illegal allocation by the defunct Awendo Town Council, the Committee
notes that the Supreme Court in Petition 37 of 2014 Town Council of Awendo V
Onyango and |3 others determined that the original owners of the land in question,
were compensated for compulsory acquisition, except for Mr.Obiero Omedo. The
Committee recommends that the MNational Lands Commission, in
collaboration with the Ministry of Lands, Public Works, Housing and Urban
Development and the County Government Migori, compensate Mr Obiero
Omedo for the loss of his land title No. North Sakwa/Kamasonga/l 193
within ninety (90) days of the tabling of this report.

: bace: DN 12000

{

~J |

THE HON. KAREMBA MUCHANGI, M.P.
CHAIRPERSON, PUBLIC PETITIONS COMMITTEE

s A —— s ——

DATE: 11 Npv DAY.
-— Tosday |
;}f;LLU , Hor - fm Karemta, (85 (( ‘“'bﬂ”mn;
1 Wblic Rbbas Gropeipie)

Afaby Todb
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ANNEXURES

Annex |:

Annex 2:

Annex 3:

Annex 4:

Annex 5:

Annex 6:

Adoption List

Minutes of the 66t Sitting held on Wednesday, 4% October 2023

Minutes of the 80t Sitting held on Wednesday, |5t November 2023

Minutes of the 5t Sitting held on Thursday, 29t February 2024

Ref: No. CGM/CS/G.C/VOL. VI/24/036 by the County Government of Migori

Minutes of the 44t Sitting held on Thursday, 7t November 2025
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PUBLIC PETITIONS COMMITTEE

ADOPTION LIST

(i) Consideration and adoption of the Report on Public Petition No.ll of 2023 by Mr.
Boniface Otieno Opere of Tim Kinda Self - Help Group, regarding lllegal acquisition of
private land by the defunct Awendo Town Council.

We, the undersigned, hereby affix our signatures to this Report to affirm our approval:

DATE: G ) I ,)OQj’

HON. MEMBER /SIGNATURE
1. | Hon. Muchangi Karemba,CBS, M.P.(Chairperson) V

2. | Hon. Janet Jepkemboi Sitienei, CBS, M.P.(Vice :
Chairperson) :

3. | Hon. Patrick Makau King’ola, M.P.

4. | Hon. Beatrice Kadeveresia Elachi, CBS, M.P.

5. | Hon. Joshua Chepyegon Kandie, M.P.

6. | Hon. Maisori Marwa Kitayama, M.P.

7. | Hon. Edith Vethi Nyenze, M.P.

8. | Hon. Patrick Ntwiga Munene, M.P.

9. | Hon. Bidu Mohamed Tubi, M.P.

10. | Hon. (Eng.) Bernard Muriuki Nebart, M.P. ng“/(\ 7{‘1/
W

11. | Hon. Peter Mbogho Shake, M.P. Q\Mb

12. | Hon. Suzanne Ndunge Kiamba, M.P.

13. | Hon. John Bwire Okano, M.P.

14. | Hon. Sloya Clement Logova, M.P.

15. | Hon. Peter Irungu Kihungi, M.P. %‘




Thirteenth Parliament
Fourth Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE 44™ SITTING OF THE PUBLIC PETITIONS COMMITTEE

HELD ON THURSDAY, 6™ NOVEMBER, 2025 IN COMMITTEE ROOM 24 5™

FLOOR BUNGE HOUSE, PARLIAMENT BUILDINGS

PRESENT

0@ Ny s W

Hon
Hon
Hon
Hon
Hon
Hon
Hon
Hon
Hon

. Eric Muchangi Karemba, M.P. Chairperson

. Janet Jepkemboi Sitienei, CBS, M.P.  Vice-Chairperson
. (Eng.) Bernard Nebart Muriuki, M.P.

. Beatrice Kadeveresia Elachi, CBS, M.P.

. Peter Irungu Kihungi, M.P.

. Edith Vethi Nyenze, M.P.

. Maisori Marwa Kitayama, M.P.

. Joshua Chepyegon Kandie, M.P.

. Peter Mbogho Shake, M.P.

APOLOGIES

Al S

Hon
Hon
Hon
Hon
Hon
Hon

. Patrick Makau King'ola, M.P.

. Peter Mbogho Shake, M.P.

. Suzanne Ndunge Kiamba, M.P.
. Bidu Mohamed Tubi, M.P.

. Sloya Clement Logova, M.P.

. John Bwire Okano, M.P.

IN ATTENDANCE

SECRETARIAT




Mr. Leonard Machira Principal Clerk Assistant II

l.

2. Mr. Bernard Toroitich Clerk Assistant Il

3. Mr. Clinton Sindiga Legal Counsel Il

4. Ms. Nancy Akinyi Research Officer llI

5. Mr. Arkan Mumin Research Officer lll

6. Mr. Calvin Karungo Media Relations Officer Il

7. Mr. Peter Mutethia Audio Officer
MIN./PPC/2025/222: PRELIMINARIES

The Chairperson called the meeting to order at |1:40 am. with the Prayer. A round of self-
introductions was then conducted before proceeding with the business of the day.

MIN./PPC/2025/223: ADOPTION OF AGENDA
The Committee then adopted the agenda as listed hereunder on the proposal of Hon. (Eng.)

Bernard Nebart Muriuki, M.P, and seconded by Hon. Maisori Marwa Kitayama, M.P.

AGENDA

1. Prayer

2. Adoption of the Agenda

3. Confirmation of minutes of previous sittings

4. Matters Arising

5. consideration and adoption of the following reports:

(i) Report on Public Petition No. 69 of 2023 by Messrs. Joel Songol and five
others representing Koibem Village Squatters, regarding Delay in
Settlement of Squatters in Koibem village, Ngerek village, Chepkumia
Location in Nandi County; and

(ii) Report on Public Petition No.l | of 2023 by Mr. Boniface Otieno Opere of
Tim Kinda Self - Help Group, regarding lllegal acquisition of private land
by the defunct Awendo Town Council

6. Any Other Business

7. Adjournment

MIN./PPC/2025/224: CONFIRMATION OF MINUTES OF PREVIOUS
SITTINGS

The Agenda was deferred.
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MIN./PPC/2025/225: CONSIDERATION OF A REPORT ON PUBLIC

PETITION NO. 69 OF 2023 BY MESSRS. JOEL
SONGOL AND FIVE OTHERS REPRESENTING
KOIBEM VILLAGE SQUATTERS, REGARDING
DELAY IN SETTLEMENT OF SQUATTERS IN
KOIBEM VILLAGE, NGEREK VILLAGE,
CHEPKUMIA LOCATION IN NANDI COUNTY

The Committee considered the draft report and noted as follows—

() The Committee notes that the in Lunyasi and 3 others(Suing for and on behalf of 244

Ngerek Community FamiliessMembers) versus Kenya Forest Service & 5 others
(Petition EQOI of 2023)(26th February 2025) judgement held that the recommendations
made by the National Land Commission vide Gazette Notices: NLC/HLI/435/2018 and
NLC/HLI/256/2018, dated |st March

(i) The Committee also noted that since the judgement held that the recommendations

made by the National Land Commission vide Gazette Notices: NLC/HLI/435/2018 and
NLC/HLI/256/2018, dated Ist March and this should suffice and that this judgment
should be included in recommendation

(i) The Committee, during its deliberations, sought clarity on the current occupants of the

Ngerek land.

Committee Observations

The Committee observed as follows—

The Chepkumia Land Exchange Programme was initiated by the government in 1996 to
resettle families in what was then known as Koibem and Ngerek villages in Nandi North
District. The areas where the two (2) communities were living were very rocky and
hilly. Thus, the Chepkumia land exchange programmee intended to resettle the two
communities from the hilly Chepkumia area to South Nandi Forest. The land exchange
was to comprise 910.60 hectares in the Kaimosi block of South Nandi Forest along the
Yala River. The Koibem Community was allocated 266.86 hectares, the Ngerek
Community 455.45 hectares, and 188.29 hectares was reserved for public utilities.

The Chief Conservator of Forests, vide a letter Ref. No. CON /ED/67/Vol. 1/XVI/
164, authorized the excision of 1170 hectares from the Yala block of South Nandi
Forest for the programme in 1999. The beneficiaries were required to surrender their
titles to their ancestral lands in exchange for the allocation of alternative land excised
from the forest.



3. While the Koibem Community was successfully relocated under the Chepkumia Land
Exchange Programme, the Ngerek Community was not relocated to its original area after
the land earmarked for its resettlement was illegally occupied.

4. Even though the Koibem community relocated to the allocated area in 1996 and
surrendered their title deeds for the land they initially occupied, the forest land allocated to
the Koibem community was not degazetted, hindering the titling process.

5. There is a need to degazette the 266.86 hectares of forest land allocated to the Koibem
community, as well as the [88.29 hectares reserved for public utilities, to facilitate the
issuance of title deeds to the petitioners to promote their security of tenure.

6. The Committee noted that the National Land Commission found that both Koibem and
Ngerek Communities have a valid claim because they were exchanging land for land with the
Kenya Forest Service. The National Land Commission also found that although the Koibem
have taken possession of the area given to them by the Kenya Forest Service, the Ngerek
Community cannot take possession because the land earmarked for their settlement is
occupied.

7. The National Land Commission made the following recommendations vide Gazette Notices:
NLC/HLI/435/2018 and NLC/HLI/256/2018 dated |st March 2019:

(a) The Kenya Forest Service to facilitate the degazettement of the excised area from
Nandi South Forest to enable the issuance of title deeds to Ngerek and Koibem
Communities on a land-for-land basis.

(b) The Director of Survey, together with the Nandi County Government, to expedite
the excision of the forest area that the Kenya Forest Service excised from Nandi
South Forest and hand it over to the Ngerek and Koibem Communities.

8.The Court of Appeal held that the recommendations made by the National Land Commission
vide Gazette Notices: NLC/HLI/435/2018 and NLC/HLI/256/2018, dated Ist March 2019,
have the force of law and are otherwise enforceable by a court. The same is a binding
pronouncement and creates rights and obligations, which are amenable to being actualized
and can thus not be discarded, disregarded and or otherwise overlooked. Further, the
findings of the National Land Commission hereinabove remain unchallenged.

9.The Cabinet Secretary, Ministry of Environment, Climate Change and Forestry has since
submitted to the National Assembly a petition seeking the degazettement of 989.17 hectares.
This includes the 455.45 hectares meant for the resettlement of the Ngerek Community as
contemplated in the Chepkumia Land Exchange programme, despite the fact that the Ngerek
Community has not been settled in the area .

Committee Recommendation




On the prayer that the Cabinet Secretary for Environment, Forestry and Climate Change to
secure Cabinet Approval for the intended de-gazettement and seeks Parliamentary approval
under Section 34 of the Forest Management and Conservation Act of 2016, The Committee
that the Cabinet Secretary for Environment, Forestry and Climate Change has since submitted
a petition seeking the degazettement of South Nandi Forest at Chepkumia area to the National
Assembly. In addition, the Committee recognizes that the petitioners have settled in the land
in question since 1996

The Committee recommends that pursuant to section 34 of the Forest Conservation and
Management Act, 2016 the National Assembly approves the variation of the boundaries of
South Nandi Forest at Chepkumia to exclude a total area of 455.15 hectares, as follows:

266.88 hectares for the settlement of the Koibem Community.

188.29 hectares for public utilities.

On the prayer that the Cabinet Secretary, Ministry of Lands, Physical Planning, Urban
Development and Public Works, to facilitate the issuance of new title deeds in the new
registration area and to waive the registration costs for the new titles. The Committee
recommends that, upon the de - gazettement of the 266.88 hectares for the settlement of the
Koibem Community and the 188.29 hectares for public utilities, the Cabinet Secretary, Ministry
of Lands, Physical Planning, Urban Development and Public Works, in collaboration with the
County Government of Nandi facilitates the demarcation of the area, then conducts the
necessary survey and the issuance of title deeds in the new registration area.

. On the prayer that the relevant government agencies to consider reallocating alternative lands

within the same area to the seven (7) individuals whose parcels are uninhabitable and the two
(2) individuals who received less acreage by amending the initial excision survey, The
Committee recommends that the Director of Survey, in collaboration with the Nandi County
Government, allocates new parcels of land to the seven (7) individuals, whose parcels are
uninhabitable and the two (2) individuals who received less acreage, by amending the initial
excision survey within the 266.88 hectares earmarked for the Koibem Community.

The Committee notes that the Court of Appeal in Lunyasi and 3 others (Suing for and on behalf
of 244 Ngerek Community Families/Members) versus Kenya Forest Service & 5 others (Petition
EO0I of 2023)(26th February 2025) judgement held that the recommendations made by the
National Land Commission vide Gazette Notices: NLC/HLI/435/2018 and NLC/HLI/256/2018,
dated st March 2019, have the force of law and recommends that within six (6) months of the
adoption of this report by the House, the Cabinet Secretary, Ministry of Environment, Climate
Change and Forestry, in collaboration with the County Government of Nandi, the National
Land Commission and the Cabinet Secretary, Ministry of Interior and National Administration



facilitates the resettlement of the Ngerek Community in the 455.45 hectares, earmarked for
the resettlement of the Community within the Nandi South Forest as envisioned in the
Chepkumia Land Exchange Programme.

Adoption of the Report

The Committee unanimously adopted the report, having been proposed by Hon. Beatrice
Elachi,CBS M.P, and seconded by Hon. Beatrice Elachi, M.P.

MIN./PPC/2025/226: CONSIDERATION OF PUBLIC PETITION NO.I |
OF 2023 BY MR. BONIFACE OTIENO OPERE OF
TIM KINDA SELF — HELP GROUP, REGARDING
ILLEGAL ACQUISITION OF PRIVATE LAND BY
THE DEFUNCT AWENDO TOWN COUNCIL

Committee Observations

Arising from the engagement with the various stakeholders, including the Petitioners, National
Lands Commission, and Ministry of Lands, the Committee made observations on various
concerns raised by the petitioners as follows—

a) The main issue arising in the Petition is compensation of residents of North Sakwa/Kamasoga
claiming twenty-eight (28) land parcels of the 68.28 Hectares, and South Sakwa/VWawere claim
thirty-one (31) land parcels of the 76.31 Hectares.

b) The matter was considered by the High Court in Kisii Civil Case 133 of 2005, which held
that the unutilised parcels of land should revert to the petitioners, the original owners.

c) The matter was appealed at the Court of Appeal in Town Council of Awendo v Nelson
Oduor Onyango & 13 Others (2015) eKLR because: the High Court’s finding that the
acquired property was not meant to benefit the appellant was contrary to the pertinent
Gazette Notices of 1976, and was made in error; the Government had not been enjoined as a

party to the suit, despite the adverse orders against it; and that the suit was time barred. The
appeal was dismissed, and the High Court's decision was upheld.

d) The matter was further appealed at the Supreme Court in Town Council of Awendo v
Nelson O Onyango & |3 others; Abdul Malik Mohamed & 178 others (Interested Parties)
[2019] eKLR. The Supreme Court determined that the Government compulsorily acquired the
suit land in accordance with the provisions of Section 75 of the repealed Constitution and




Section 6(2) of the Land Acquisition Act, 1968 (now repealed). The Supreme Court determined
that:

(i) The I* to the 13" Respondents were fully compensated in accordance with the
applicable law. Finally, the Court determined that the parcels of land in question were
acquired for a public purpose.

(i) The title acquired by the petitioners, save for the 7" Respondent, became extinguished
upon the compulsory acquisition. Their estates in the said parcels ceased to exist and
became fused with the States’ superior title. These parcels became public land after
being compulsorily acquired for public purposes in accordance with the Constitution
and the law. The Petitioners were compensated for the loss of their land to the public
interest.

(iii) Through the Gazette Notices Nos. Sections 2996 and 3737 of 1976, all parcels of land
whose land titles are listed therein, were compulsorily acquired for the South Nyanza
Sugar Scheme and vested in the Government of Kenya. Migori County presently holds
that land in trust for the residents, and as the implementing agency of the public purpose
for which the land was compulsorily acquired.

(iv) The 7 Respondent (Obiero Omedo) is to be fully compensated by the Government for
the loss of his Land Title No. North Sakwa/Kamasonga/l 193.

(v) Except for the 7" Respondent (Obiero Omedo), it is evident from the Court ruling that

the issue of compensation was not disputed. The main issue litigated was the
reversionary interest of the unutilised land that was compulsorily acquired.

Committee Recommendation

On the prayer that the Committee engage the Ministry of Lands, Housing and Urban
Development to ensure that the Petitioners are duly compensated for the lands they lost due
to illegal allocation by the defunct Awendo Town Council, the Committee notes that the
Supreme Court in Petition 37 of 2014 Town Council of Awendo V Onyango and I3 others
determined that the original owners of the land in question, were compensated for compulsory
acquisition, except for Mr.Obiero Omedo. The Committee recommends that the National
Lands Commission, in collaboration with the Ministry of Lands, Public Works, Housing and
Urban Development and the County Government Migori, compensate Mr Obiero Omedo for
the loss of his land title No. North Sakwa/Kamasonga/l 193 within ninety (90) days of the
tabling of this report.

MIN./PPC/2025/227. ADJOURNMENT AND DATE OF NEXT MEETING




The Chairperson adjourned the meeting at 01:15 p.m. The date of the next meeting will be on
Tuesday | 1™ November, 2025 at |1 1:30 a.m.

P

HON. MUCHANGI KAREMBA, CBS, M.P.
CHAIRPERSON, PUBLIC PETITIONS COMMITTEE
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Thirteenth Parliament

Third Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE 5™ SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD ON THURSDAY,

FEBRUARY 29, 2024, IN COMMITTEE ROOM 12, NEW WING, PARLIAMENT BUILDINGS AT

12.00 NOON

PRESENT

1. Hon.
2. Hon.
3. Hon.
4, Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.
9. Hon.
10. Hon.

APOLOGIES
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Hon.
Hon.
Hon.
Hon.
Hon.

Ernest Ogesi Kivai, M.P. - Chairing
Joshua Chepyegon Kandie, M.P

John Walter Owino, M.P.

Maisori Marwa Kitayama, MP

Bidu Mohamed Tubi, M.P.

Caleb Mutiso Mule, M.P.

Edith Vethi Nyenze, M.P.

Suzanne Ndunge Kiamba, M.P.

John Bwire Okano, M.P.

Sloya Clement Logova, M.P.

Nimrod Mbithuka Mbai, M.P. - Chairperson
Janet Jepkemboi Sitienei, M.P. Vice Chairperson
Patrick Makau King’ola, M.P.

(Eng.) Bernard Muriuki Nebart, M.P.

Peter Mbogho Shake, M.P.

IN ATTENDANCE

PETITIONERS

1. The Hon. Richard Ken Chonga

Member for Kilifi Constituency

2. Mr. Chibuga Morris - Chairman, KUPPET Kilifi Branch
3. Mr. Caleb Mogere - Executive Secretary, KUPPET Kilifi County

MINISTRY OF LANDS

ah 4 - ol ol

Hon. Alice Wahome - Cabinet Secretary
Hon. Nixon Korir - PS for State Department for Lands
Mr. Eric Mulevu - PA to the CS

Cathrine Muindi

Mr. Joseph Kamuyu

Mr. Andrew Kositany
Ms. Wambui Nganju



SECRETARIAT

1. Mr. Ahmed Kadhi - Senior Clerk Assistant

2. Ms. Miriam Modo - Clerk Assistant |

3. Ms. Anne Shibuko - Clerk Assistant |

4. Ms. Patricia Gichane - Legal Counsel Il

5. Mr. Willis Obiero - Clerk Assistant IlI

6. Mr. Martin Sigei - Research Officer Il

7. Mr. Paul Shana - Assistant Serjeant-at-Arms

8. Mr. Eugene Luteshi - Audio Officer
MIN./PPETC/2024/ 035: PRELIMINARIES

The Chairperson called the meeting to order at 12:00 noon and Hon. Caleb Mule, M.P. said
the prayers.

MIN./PPETC/2024/036: ADOPTION OF AGENDA

AGENDA

UOA WN =

0 00

. Prayer

. Adoption of the Agenda

. Confirmation of minutes of previous sittings

. Matters Arising

. Meeting with CS, Lands, Public Works, Housing and Urban Develpment on consideration

of the following Petitions—

i. Delayed adjudication and Settlement of Squatters after the expiry of Lease of
Macalder Mines Ltd Land;
ii. Delayed adjudication and settlement of residents of Mnarani Sublocation, Kilifi
County under absentee landlord;
iii. Delayed adjudication and settlement of residents of Misufini, Vibandani and Kibarani
Sub location, Tezo Location, Kilifi North Constituency; and
iv. Illegal acquisition of private land by the defunct Awendo Town Council

. Meeting with CEC in charge of Lands, Migori County (Hon. John Kobado) regarding the

consideration of the following Petitions—

i.  Delayed adjudication and Settlement of Squatters after the expiry of Lease of
Macalder Mines Ltd Land; and
ii.  Illegal acquisition of private land by the defunct Awendo Town Council

. Consideration of public petition regarding Hardship Allowance and Affirmative Action

for Teachers in Chonyi Sub County—

i. Meeting with Petitioner (Hon. Ken Chonga, MP)
ii. Meeting with KUPPET Kilifi Branch Chairperson (Mr. Morris Chiguba)

Any Other Business

. Adjournment
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The Agenda was adopted to constitute business having been proposed by having been
proposed by Hon. Caleb Mutiso, M.P and seconded by Hon. Joshua Kandie, M.P.

MIN./PPETC/2024/037: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

The Agenda was deferred.

MIN./PPETC/2024/038: MEETING WITH CEC IN CHARGE OF LANDS, MIGORI
COUNTY, HON. JOHN KOBADO

The meeting was informed that Hon. John Kobado had not indicated his attendance before
the committee after the invitation vide a letter Ref KNA/DLPS/PPETC/CORR/2024/008 dated
15" February 2024.

MIN./PPETC/2024/039: CONSIDERATION OF PUBLIC PETITION REGARDING
HARDSHIP_ ALLOWANCE AND AFFIRMATIVE ACTION FOR
TEACHERS IN CHONYI SUB COUNTY

Meeting with Petitioners

The Petitioner, the Hon. Richard Ken Chonga, MP appeared before the Committee and
submitted as follows—

Background of the Petition

i.  Teachers working in Chonyi area endured hardship hurdles since independence as they
travel long distances without access to medical services, proper housing, food, and
other essential social amenities which were only available in Kilifi Town, the
headquarter of Kilifi County, 30 kilometres away. Teachers Service Commission (TSC)
offices located in Vipingo area where a teacher from Chonyi area spends about Kshs.
1,000 to access their employer's office.

ii.  The hardship allowance was introduced as an incentive to teachers and other public
officers working in remote areas to compensate for lack of basic amenities such as
hospitals, improved infrastructure, harsh climatic conditions and communication
access.

iii.  Teachers in some neighbouring constituencies in Kilifi South and areas such as Ganze
were benefiting from hardship allowance.

iv.  The aforementioned challenges had caused many teachers working in Chonyi area to
seek transfers to other areas with better working conditions leading to insufficient
number of teachers in the area.

v. The shortage of teachers had caused the ripple effect and created low morale for
teachers remaining in the region due to heavy workload. Parents also were burdened
to pay extra resources to hire teachers despite the poverty levels in the county.

vi.  The hardship allowance would motivate teachers in Chonyi and motivate others to
come to Chonyi and improve the readiness of students to take exams.



Efforts made to address the issues

i.

iii.

A countrywide data collection exercise aimed at reviewing hardship areas was led by
an inter-agency committee with representation from different ministries, state
agencies and commissions. The committee concluded its report on 17t September,
2021 and listed Mbita, Lunga Lunga, Suba, and Chonyi areas to be gazetted as hardship
areas to allow for enhanced allowances of public servants including teachers.

Despite the proposal, Chonyi was never been gazetted as a hardship area. In a
collective bargaining agreement (CBA) signed between TSC and the teachers' unions,
the Commission promised to embark on promotion of teachers serving in Arid and
Semi-Arid Lands (ASAL) and revealed eighteen new hardship areas in the 2021-2025
CBA.

Kilifi County is an ASAL area but only had two sub counties of Magarini and Ganze
being declared ASAL while other sub counties were left out including Chonyi. Further,
most of the administrators in schools in Kilifi County are in acting capacity thus
lowering their morale.

iv.  Efforts made to have this matter addressed by TSC had not resulted into satisfactory
response.
Prayers

That the Committee—

Engages the TSC to ensure teachers working in Chonyi area are paid hardship
allowances.

Enquires into the matter and recommends that the entire Kilifi County be gazetted as
a hardship area, be granted ASAL status as a hard to staff area to allow the teachers to
benefit from all the affirmative action, promotion and hardship allowance
going forward.

Meeting with KUPPET, Kilifi Branch

The Chairperson, KUPPET Kilifi Branch Mr. Morris Chiguba accompanied by the Executive
Secretary, Mr. Caleb Mogere appeared before the Committee and submitted that they were in
support of the petition for the following reasons—

i.

Discrimination in Chonyi area as a hardship: Despite its geographical location and lack
of municipality status, Chonyi area was nhot gazetted as a hardship area. Consequently,
teachers in the region were unable to benefit from hardship allowances, unlike other
areas with similar work conditions.

Medical services: The area lacked even a single medical facility accredited by various
medical schemes for teachers. It only had a poorly facilitated health center, putting
the health of teachers at risk. Teachers relied on Kilifi County Referral hospital,
located about 30 kilometres away.
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iii.

iv.

vi.

vii.

Poor housing conditions for teachers: Due to inadequate housing in Chonyi, most
teachers resided in Kilifi town hence the need for a hardship allowance.

Food insecurity and harsh climatic conditions: Unpredictable weather conditions led
to failures in agricultural production, causing food insecurity.

Shortages and absence of water: Key water and electricity infrastructure were absent
in many parts of Chonyi. The available water sources were unhygienic and untreated,
raising health concerns.

Poor roads and communication network: Major roads in Chonyi were impassable during
bad weather and inconvenient during the dry season due to dust, potholes, and
general damages, making it difficult for teachers to move around. Some areas had
limited network coverage, hence affecting communication.

Mass teacher transfers and understaffing: All schools experienced understaffing, with
only one out of the twelve secondary schools in Chonyi Sub County having a
substantive deputy principal. The rest had deputies serving in acting capacities. This
understaffing was a result of mass teacher transfers away from Chonyi due to poor
working conditions.

Committee Concerns

i

iii.

Regarding whether the gazettement should benefit Chonyi Sub County or the entire
Kilifi County, the Petitioner indicated that the petition targeted teachers in Chonyi to
benefit. However, the entire Kilifi County should also be considered as ASAL area to
benefit from other concession that comes along with that.

Regarding the justification for gazetting Chonyi as a hardship area and whether the
issues were perennial or seasonal, the Petitioner stated that the area deserved the
gazettement as other areas with similar working conditions were already gazetted.
Further, despite some of the challenges affecting other parts of the country the
infrastructure in Chonyi was a perennial problem.

Members sought cclarification regarding municipality status and in contributed to
extra allowances for teachers. The Petitioner indicated that a municipality status
would attract various benefits such as enhanced house allowance for teachers not
accorded to rural areas.

The Committee sought clarification on the report quoted to recommend the
gazettement of Mbita, Lunga Lunga, Suba and Chonyi. The Petitioner indicated that
the report recommended the regions including Chonyi but there was no follow up yet
Chonyi featured in the inter-agency committee collecting data on areas due for
gazettement.

Regarding the efforts made for TSC to address the concerns raised by the teachers,
the Petitioner and KUPPET officials indicated that despite following up the matter
with TSC, no action had been taken.



vi.  Regarding the fate of other civil servants in relation to the gazettement, the
Petitioner indicated that the teachers were putting pressure for gazettement but
other civil servants would also benefit as per the respective employers’ terms.

MIN./PPETC/2024/040: MEETING WITH CS, MINISTRY OF LANDS, PUBLIC WORKS,
HOUSING AND URBAN DEVELOPMENT

The Cabinet Secretary, Ministry of Lands, Public Works, Housing and Urban Development,
Hon. Alice Wahome apepared before the Committee and submitted on the various petitions as
follows—

Delayed adjudication and Settlement of Squatters after the expiry of Lease of Macalder
Mines Ltd Land

i.  Macalder Mines was within a parcel registered as Muhuru/ Kadem/Macalder/498
measuring approximately 2167.5 Hectares (approximately 5,355.9 Acres)

ii.  The total acreage of the land gazetted as a forest by the Cabinet Secretary, Ministry of
Environment, Climate Change and Forestry in Legal Notice No. 85 of 2023 marked
annexure 2 is 2494.95 Hectares (approximately 6,165.0 Acres)

iii.  The initial land was MR. NO. 123 with an acreage of 6178 acres as presented in Survey
plan FR. NO. 4948. A resurvey was done in 1993 which converted MR. NO. 123 to LR.
NO. 17955 with an acreage of 2,500 Hectares (6,178 acres).

iv.  In 1993, a subdivision of LR. NO. 17955 resulted into LR. NO. 17955/1 and 17955/2
with acreages of 1.019 Hectares (2.518 acres) and 4.170 Hectares (10.30 acres),
respectively.

Committee Concern

The Committee sought clarity on the process of gazetting a land as a forest. The CS clarified
that all lands are registered by the Ministry whether private, public or community land. The
land in question was registered under the County Government of Migori but was leased to
individuals. After the expiry of the lease, the land reverted to the county. Therefore, any
negotiation on gazettement as a forest was between the county and the Ministry of
Environment, Forestry and Climate Change but the Ministry of Lands was only to document
the records.

Illegal acquisition of private land by the defunct Awendo Town Council

The Committee had requested the CS to provide information on:

i.  The nature of restriction put on the Parcel No. North Sakwa/Kamasoga/1193 land;
ii. A list of all original owners of the entire land, which was the subject matter of the
Petition; and
ili.  Alist of the owners who were compensated after compulsory acquisition of the land.

The CS submitted as follows—



i.  The parcel North Sakwa/Kamasoga/1 193 measuring 0.5 Ha was initially registered in
favor of Obiero Omedo on 9th February, 1977 as the absolute proprietor. However, on
18th April 1984, a restriction was registered against the said parcel of land restricting
any dealings on the within written land until a portion measuring 0.5 Ha set aside for
the expansion of the South Nyanza Sugar Scheme (Awendo Township Expansion) in
South Nyanza District has been transferred to the Government.

ii. The parcels which were supposed to be surrendered to the Government were
advertised vide Gazette Notice No. 3737 of 24th December 1976 outlining various
parcels to be acquired by the government for the aforesaid reason.

iii.  The parcel LR No. North Sakwa/Kamasoga/1193 was unutilized for gazetted reason as

the lands were found to be unsuitable for sugarcane farming and were not occupied by

South Nyanza Sugar Scheme. Considering section 75 of the Constitution required that

once land has been compulsorily acquired it ought to be used for designated purpose

a only, the original owners ought to be registered as the lawful owners of the unutilized
o parcels of the land.

iv. A case was filed by the registered owner of the land together with twelve (12) others
where they placed seventeen (17) issues for court determination. A decision was made
vide a court judgment dated 19th November 2009 in Civil Suit No. 133 of 2005 at Kisii
High Court.

v.  According to the decree, the court ordered for the restriction to be withdrawn and a
transfer to be registered in favor of the initial owner (Obiero Omedo). Upon the
registration of the transfer a title deed was issued in favor of one Obiero Omedo the
initial registered proprietor.

vi.  On 26™ May 2021 vide Succession Case No. 179 of 2019 in Migori Law Courts the said
parcel of land was transferred to George Otieno Obiero as a beneficiary and a title
deed was issued. Upon transfer the register was closed on 25th September, 2023 on
subdivision in to two portions number 2945 and 2946 and therefore, the above register
ceased to exist.

Q The CS provided a list of the original owners of the land and requested for more time to
provide a list of persons who were compensated after the compulsory acquisition.

Committee Concern

In relation to the timelines for providing the list of individuals compensated following the
compulsory acquisition, the CS stated that obtaining the list of original landowners was more
straightforward through the gazette notice. However, when it came to identifying the actual
beneficiaries who were compensated and those who were not, the records were inaccessible
due to the relocation of the State Department of Lands from one ministry to another. The
Ministry was working towards compiling the list and assured that it would be made available
at the earliest opportunity.



Delayed adjudication and settlement of residents of Misufini, Vibandani and Kibarani Sub

location, Tezo Location, Kilifi North Constituency

The Committee had requested the CS to provide the ownership status of LR No’s 5046/9-38.
The CS provided a list of ownership status of the LR No’s 5046/9-38 noting that the Coast
Development Company Ltd. was the registered owner of the parcels. However, there was a
caution dated 9™ May 2023 by Victoria Naishorua Keen claiming beneficiary interested in on
the majority of the parcels as per the records in the Ministry.

Committee Concerns

i

ii.

iii.

Concerning the significance of the claim of beneficiary interest placed on the parcels
on 9" May 2023, by Victoria Naishorua Keen, the CS clarified that it signaled a dispute
over the ownership of the land. It implied that the matter was either under
investigation or subject to legal proceedings. However, the CS committed to engaging
with the party issuing the caution to ascertain whether it still needed to be in place,
as allowed by land laws. Should there be disagreement regarding her claimed interest,
the matter would be resolved in court.

In response to the query by the Committee on whether due diligence was conducted
on the Coast Development Company, which had not filed returns for 25 years but
managed to renew the lease, the Ministry explained that the search results indicated
lease tenures from 1°* May 1929, with varying periods of 999 years and others for 99
years, both on leasehold and freehold. The Ministry acknowledged a potential
inconsistency in tenure, particularly with the 999 years on leasehold, and committed
to confirming whether that was an error since the standard should have been 99 years
and not 999 years.

The Committee inquired about the awareness of the Ministry of allegations suggesting
that squatters had made payments for settlement. The CS responded, expressing
uncertainty regarding the terms and capacity in which the payments were made. She
emphasized that, in most instances, Kenyans were deceived into making payments for
land and were at risk of financial loss.

The adjudication and settlement fund strictly adhered to official records, ensuring
that no money was accepted before the allocation. Any payments made without
official documentation fell beyond the control of the Ministry. The CS pledged to
investigate the matter further during discussions with Victoria Keen, including an
inquiry into the available land for allocation, if any, for the settlers.

The Committee raised a question regarding the renewal of a lease for 99 vyears,
starting from 1°* May 1929, set to expire in 2028, which, according to the search, was
renewed before its expiration. In response, the CS clarified that the renewal process
typically commences before the lease term concludes.

However, she noted that extension was allowed for an expired lease, with renewal
allowed for those who failed to apply for an extension before the expiration. Applying
for lease renewal before the term lapsed was not a serious concern. Various
motivations for application of renewals, include the intention to sell the land or the
desire to embark onh development projects. The Planning Department routinely



rejected expiring leases and recommended renewal to facilitate the approval of new
development plans.

Delayed adjudication and settlement of residents of Mnarani Sublocation, Kilifi County

under absentee landlord

The Committee had requested the CS to provide a comprehensive response and way forward
to the petition. The CS submitted as follows—

L

iii.

As per the records, the land in question was under Plot No. 7 Group V Kilifi measuring
approximately 172.80 acres. It was registered as LT. 45, Folio 475, File 15284 on
freehold basis in favor of Wakf of Khadija Binti Suleiman El-Busaidy who was registered
owner.

However, the parcel of land was encumbered by three different caveats registered in
favor of three different parties as follows:

a) Caveat dated April 21, 1965 by Ag. Registrar of Titles Mombasa claiming Ownership
by compulsory acquisition by virtue of Gazette Notice No. 12 of 1965 -7.20 acres;

b) Caveat dated November 4, 1965 by East African Power and Lighting claiming a
grant of easement; and

c) Caveaf dated 1965 by Ag. Registrar of Titles on behalf of Government of Kenya
claiming ownership by compulsory acquisition of 2.83 acres being portion of Plot 7
Group-‘VV by virtue of Gazette No. 72 of 1966.

The Ministry would in the next Financial Year (2024/2025) initiate negotiations with
the registered land owners with a view of arriving at an agreeable compensation and
surrender of the land for settlement.

Committee Concerns

i.

ii.

Concerning the adjudication of Wakf land and whether the previous government had
extended an offer of compensation to Khadija Binti Suleiman El-Busaidy, the Ministry
acknowledged the possibility of previous engagements with Wakf for land acquisition
through settlement or compensation. However, it clarified that such plans were
occasionally formulated but not executed due to budgetary constraints. The Ministry
expressed the intention to initiate discussions regarding the purchase of the land after
budget allocation.

The CS pledged to engage with the Wakf of Khadija Binti Suleiman El-Busaidy to
determine the available land for compensation. Notably, the land was registered as
private and could not be allocated to individuals without a transfer, which would
require payment through compulsory acquisition or settlement purchase. The land
remained unavailable for allocation as it was titled under the name of Wakf Khadija
Binti Suleiman El-Busaidy.

In response to the query by the Committee about the completion of the government's
acquisition of the land, the CS clarified that the government's focus was on settling
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individuals. The Ministry would identify the Wakf of Khadija Binti Suleiman El-Busaidy,
negotiate ownership, and work towards compensating and resettling the occupants,
aiming to put the land into economic use.

ili.  Regarding compensation for the landowners affected by roads built by KeNHA, the

Ministry directed the inquiry to the National Lands Commission, emphasizing that it
was the appropriate authority responsible for land acquisition matters.

MIN./PPETC/2024/041: ADJOURNMENT AND DATE OF NEXT MEETING

There being no other business, the Chairperson adjourned the meeting at 01:50 p.m. The next
meeting will be held on Tuesday, 5" March 2024 at 12.00 noon.

-
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IN ATTENDANCE
MINISTRY OF LANDS, PUBLIC WORKS, HOUSING AND URBAN DEVELOPMENT
1. Hon. Alice M. Wahome - Cabinet Secretary
2. Mr. Gordon Ochieng - Director, Land Administration
3. Mr. David Nyandoro - Ag. Chief Land Registrar
4. Mr. Eric Mulevu - Technical Assistant to CS
5. Ms. Stella Muthungu - Technical Assistant to CS

MIN./PPETC/2023/503: PRELIMINARIES

The Chairperson called the meeting to order at 3:00 p.m. and Hon. Maisori Marwa Kitayama,
M.P, M.P. said the prayers.

MIN./PPETC/2023/504:  ADOPTION OF AGENDA

6.
7.

1. Prayer

2. Adoption of the Agenda
3.
4
5

Confirmation of minutes of previous sittings

. Matters Arising
. Meeting with the CS, Ministry of Lands, Public Works, and Urban Development

regarding -
-Public Petition regarding lllegal Acquisition of private land by the defunct Awendo Town

Council.
- Public Petition regarding Delayed adjudication and settlement of residents of Mnarani
Sublocation, Kilifi County under an absentee landlord.

Any Other Business

Adjournment

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having been proposed
by Hon. Ernest Ogesi Kivai, M.P. and seconded by Hon. Edith Vethi Nyenze, M.P.

MIN./PPETC/2023/505: CONFIRMATION OF MINUTES OF PREVIOUS SITTING

The Agenda was deferred.

MIN./PPETC/2023/506: MEETING WITH THE MINISTRY OF LANDS, PUBLIC

WORKS, HOUSING AND URBAN DEVELOPMENT ON
VARIOUS PETITIONS

The CS, Ministry of Lands, Public Works, Housing and Urban Development appeared before the
Committee and submitted as follows:



Public Petition No. 4 of 2023 regarding delayed adjudication of squatters after the expiry of the
lease of Macalder Mines Ltd. Land

i.) In the response dated 3" October 2023, the Ministry indicated that the Macalder Mines fall within
a parcel registered as Muhurw/Kadem/Macalder/498 measuring approximately 216.5 hectares.
The parcel was still registered in favor of the defunct South Nyanza County Council (now County
Government of Migori).

ii.) The Ministry had established that the Cabinet Secretary for the Ministry of Environment, Climate
Change and Forestry gazetted the area as a forest land vide Legal Notice No. 85 of 2023 dated
13" June 2023. The area was delineated and edged on boundary plan number 175/517.
Henceforth, the land was public land under the management of the Kenya Forest Service (KFS)
and could not be adjudicated by the Ministry.

iii.) The Ministry of Environment, Climate Change, and Forestry was better placed to explain the
process leading up to the gazettement of the land as forest land.

Committee Concerns

i.) Regarding information sharing and consultation between the two Ministries before the
gazettement, the CS indicated that perhaps the CS was not aware of the ongoing Petition before
the Committee at the time of the gazettement. Further, public participation ought to have been
done. However, the fate of the people occupying the land was a priority for the government hence
the two Ministries would engage on the matter and present a better response to the Committee
and rectify any oversight that might have occurred.

ii.) Regarding why the land was gazetted as a forest, the CS stated that there must have
been a reason why it was gazetted, and the information needed to be provided by the
relevant Ministry. Further, the custodian of public property as well as all government
lands was the National Treasury and the Ministry of Lands's role was to keep the records.
However, the Petitioners ought to have been aware of public participation even though
the process of gazettement is faster than de-gazettement.

iii.)Regarding the status of the land, the CS indicated that the register read South Nyanza
County Council, and therefore, until the gazettement was regularised the change of
ownership would not take place. Further, the Ministry of Lands had not been informed
officially to transfer ownership to Kenya Forest Service. The CS committed to instruct
the Director of Survey and Lands Administrator in the area to research and provide a
proper indication of the number of people affected. Further, a gazette notice could not
override the proprietary interest by way of title and the status quo would remain, and the
land ownership would not be transferred before the Petition is concluded.

Committee Resolution

After the deliberations, the Committee resolved as follows:



i.) The Director of Survey and the Lands Surveyor in the area prepare a report on the entire
acreage gazetted as forest land by the Ministry of Environment, Climate Change, and

Forestry.
ii.) The Committee to explore the possibility of having a joint sitting of the two Ministries to
clear any pending concerns before tabling the report.

Public Petition No. 11 of 2023 regarding the illegal acquisition of private land by the defunct
Awendo Town Council

i.) In 1976, the Government of Kenya issued two Gazette Notices informing the public of its
intention to acquire privately owned parcels of land in the then South Nyanza District.
The Government was acting pursuant to the provisions of Section 75 of the retired
Constitution and Section 6(2) of the Land Acquisition Act of 1968 (now repealed).

ii.) The Government proceeded to acquire various parcels in Awendo Township.
Subsequently, the affected proprietors were fully compensated. In 2005, the acquisitions
were challenged by the petitioners in the High Court Civil Suit No. 133 of 2005, Kisumu.
The Petitioners herein challenged the process of compulsory acquisition of the gazetted
parcels and the allocation of the unutilized portions to third parties by the Government.
The High Court ruled in favour of the petitioners directing the District Land Registrar to
re-survey the unutilized land and issue title deeds to the petitioners.

iii.)The County Council of Awendo being dissatisfied by the decision of the High Court
lodged an Appeal at the Court of Appeal in Civil Appeal No. 161 of 2010. The Court of
Appeal upheld the Judgment of the High Court and dismissed the appeal.

iv.) The County Council of Awendo further appealed the judgment of the Court of Appeal to
the Supreme Court. In Petition No. 37 of 2014, the Supreme Court overturned the
Judgement of the Court of Appeal.

v.) It was the Supreme Court's opinion that the parcels were compulsorily acquired by the
Government of Kenya and that the proprietors of the parcels in the Gazette Notices were
fully compensated. However, the court noted that parcel no. North
Sakwa/Kamasoga/1193 was not listed in the gazette notices and the proprietor had not
been compensated. Annexure 3 is a copy of the Supreme Court Judgement.

vi.) The issues canvassed in this Petition have been adjudicated by the highest court in the
Country.

Public Petition No. 36 of 2023 regarding delayed adjudication and settlement of residents of
Misufini, Vibandani, and Kibarani Sublocations, Tezo Location, Kilifi County

In the response dated 3™ October 2023, the Ministry promised to furnish further information on
the ownership status of L.R. No's 5046/9-38. However, the CS requested additional time to
continue compiling a comprehensive list of the respective landowners.



Public Petition No. 14 of 2023 regarding delayed adjudication and settlement of residents of
Mnarani Sublocation, Kilifi County

The CS requested additional time to give a comprehensive response to the Petition.

Committee Concerns

Regarding the restriction on the North Sakwa/Kamasoga/1193 land and whether the land
was also compulsorily acquired, the Ministry stated that current records in the Ministry of
Lands indicated a restriction by way of acquisition. From the Supreme Court decision, there was
a possibility that there could have been a restriction, and the government did not proceed to
acquire the specific land. The Supreme Court on the land indicated that it was not acquired
pointing to an error in the documents brought before it. The CS stated to be given time to
establish the facts about the matter. Assuming the land was restricted and recorded as acquisition,
then it would vacate the restriction and release the land to the original owners. However, there
was a possibility that the land may have not been paid for by way of compensation.

The Ministry indicated that the restriction was lifted in 2014 and a title deed was issued to Mr.
Obiero Anedo as per High Court decree in Civil Suit No. 133 of 2005. The restriction was no
dealing until the portion acquired had been transferred to the government. The practice has been
that whenever there is acquisition, a search restriction is placed until the land is surveyed and the
actual acreage for the owner is established.

The CS undertook to reappear and shed more light on the restriction which was lifted in favour
of Obiero Anedo to establish whether he was the owner and whether he may have been
compensated.

Regarding initial owners of the land at the time of acquisition and beneficiaries from any
compensation, the CS indicated that the Ministry would provide further information on the

matter.

Committee Resolution

After the deliberations, the Committee resolved as follows:

The CS Ministry of Lands is to reappear in two weeks to respond to the pending issues in the
four Petitions as follows -

i.) Public Petition No. 4 of 2023 regarding delayed adjudication of squatters after the
expiry of the lease of Macalder Mines Ltd Land

The CS is to provide further information regarding the total acreage of the gazetted land.

ii.) Public Petition No. 11 of 2023 regarding the illegal acquisition of private land by the
defunct Awendo Town Council



The CS is to provide further information regarding the nature of the restriction put on Parcel No.
North Sakwa/Kamasoga/1193 land and the list of all the original owners of the entire, which is
the subject matter of the Petition, as well as those that were compensated after compulsory
acquisition.

iii.) Public Petition No. 36 of 2023 regarding Delayed adjudication and settlement of
residents of Misufini, Vibandani, and Kibarani Sublocations, Tezo Location, Kilifi
County

The CS is to furnish the Committee with further information on the ownership status of L.R
No.’s 5046/9-38.

iv.) Public Petition No. 14 of 2023 regarding delayed adjudication and settlement of
residents of Mnarani Sublocation, Kilifi County

The CS is to provide a comprehensive response to the petition within two weeks as requested.

MIN./PPETC/2023/507: ADJOURNMENT AND DATE OF NEXT MEETING

There being no other business, the Chairperson adjourned the meeting at 2:15 p.m. The next
meeting will be held on Thursday, 16" November, 2023 at 11.00 a.m.
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NATIONAL LANDS COMMISION ...

1. Mr. Gershon Otachi - Chairman, NLC
2. Mr. Hezron Alela - Personal Assistant to the Chairperson
3. Prof. David Kuria - Director

4. Mr. Zachary Ndege
MIN./PPETC/2023/427: = PRELIMINARIES
The Chairperson called the meeting to order at 10.00 a.m. and said the prayers.

MIN.PPET/2023/428: ADOPTION OF THE AGENDA
AGENDA
1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
S. Meeting with the Cabinet Secretary, Ministry of Lands regarding the following
Petitions:
i.) Public Petition No. 04 of 2023 regarding delayed adjudication and settlement of
Squatters after the expiry of lease of Macalder Mines Ltd Land;
ii.) Public Petition No. 14 of 2023 regarding delayed adjudication-and settlement of residents
of Mnarani Sub-location, Kilifi County;
iii.) Public Petition No. 36 of 2023 regarding delayed adjudication and settlement of residents
of Misufuni, Vibandani and Kibarani Sub-Locations, Tezo Location, Kilifi North;
iv.) Public Petition No. 10 of 2023 regarding resettlement of Residents of Muthanga Farm;
v.) Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a Public Forest;
and
vi.) Public Petition No. 11 of 2023 regarding illegal acquisition of private land by the defunct
Awendo Town Council.

6. Meeting with the CEO, National Lands Commission (NLC) regarding the following
Petitions:
i.  Public Petition No. 04 of 2023 regarding delayed adjudication and settlement of
Squatters after the expiry of lease of Macalder Mines Ltd Land
ii.  Public Petition No. 10 of 2023 regarding resettlement of Residents of Muthanga Farm
iii. ~ Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a Public Forest
iv.  Public Petition No. 11 of 2023 regarding illegal acquisition of private land by the defunct
Awendo Town Council
7. Any Other Business
8. Adjournment

Thereafter, the proposed Agenda of the Meeting was adopted to constitute business having been
proposed by Hon. John Walter Owino, M.P. and seconded by Hon. Nimrod Mbithuka Mbai, M.P.

MIN./PPETC/2023/429: MEETING WITH THE CS MINISTRY OF LANDS

The Principal Secretary of the State Department for Lands, Hon. Generali Nixon Korir made
submissions as follows: -




A. Consideration of Public Petition No. 04 of 2023 regarding delayed adjudication and
settlement of squatters after the expiry of the lease of Macalder Mines Ltd Land

i) The Petitioners, described as residents of Nyatike Constituency claim they were disposed
of their ancestral land measuring approximately 300 acres when it was leased to Macalder
Mines Ltd in 1935.

ii.) According to the records at the Ministry, the subject falls within the parcel registered as
MuhurwKadem/Macalder/498 which measures approximately 2167.5 Hectares. It was
registered in favour of the defunct South Nyanza County Council (now County
Government of Migori) on February 19, 1982 on freehold tenure.

iii.)Following the Constitution of Kenya 2010, the land became public land under the County
Government of Migori pursuant to Article 62. It can only be alienated under direct
allocation, a process that can only be initiated by the county government. The Ministry will
thereafter process the title documents. The matter can therefore be referred to the County
Government of Migori for consideration.

Committees Concerns

Gazettement of the land as a forest

=

© 1. The Committee inquired about the gazettement of the Macalder land as a forest land by the
CS, Ministry of Environment, Forestry, and Climate Change. The PS indicated that the
information had not come to the attention of the Ministry of Lands. However, there were
instances of such gazettements without the knowledge of the Ministry of Lands. Further, the
PS stated that a gazettement process needed public participation and involvement of the
County Government of Migori which is the custodian of the land.

The status of the land

ii. The Committee inquired about the status of the land. The PS indicated that the land in
question was about 5000 acres, but the petitioners were claiming just 300 acres. However,
Migori County Government should be answerable as the Ministry of Lands only facilitates
issuance of title deed after the allocation has been done by the county. Further, the county
oversees planning and approving the allocation before subdivision and NLC issuance of
allotment letter.

Efforts by the Ministry in protection of community interest

giii. The Committee inquired the efforts by the Ministry regarding the protection of community
interest. The PS stated that a committee on historical land injustices was in place under the
NLC and was mandated to look community interests in historical land instances.

Committee resolutions

After the deliberations, the Committee resolved to allow the PS two weeks to establish the

records of the 5000 acres in question and any other relevant correspondences and full status of
the land.



B. Consideration of Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a
Public Forest

1.) The main contention in the Petition was that there was no public participation in the
process of gazetting the forest. The area is occupied by three communities namely Pokot,
Tugen, and Ilchamus. The Petitioners claim that the designation of the area as a forest
poses an existential threat to the communities and requires urgent intervention to avert
further conflict.

ii.) The Mukutani Forest was gazetted as a public forest vide Legal Notice No. 265 of 2017
and it covers part of Mukutani Location. The forest measures approximately 13,195.8
hectares and by the time of gazettement, the Ministry had already declared the area as an
adjudication section per the Notice dated 18™ February 2016.

i11.) Due to insecurity in the area, demarcation and recording of rights had not commenced as
there had been communal conflicts between residents of Mukutani Location and the
neighbouring Arabal Location.

iv.) Both Arabal and Mukutani Location residents claim that their views were not sought
before gazettement of the forest despite the area covering what they consider as their
community land. The people from Arabal also view the forest as their hideout and refuge
from cattle rustlers who continue to torment them.

v.) That, if proper consultation was done and the locations involved, then issues regarding to
its existence would not be in contest and measures of proper protection would have been
put in place to allay the fears of the communities.

vi.) The Forest Conservation and Management Act No. 34 of 2016 at section 30 classifies
categories of forests as follows: -

(1) Forests may be classified as public, community, or private forests.

(2) Public forests include; public forests classified under Article 62(1)(g) of the
Constitution; and forests on land between the high and low water marks classified
under Article 62(1)(1) of the Constitution.

vil.) Section 31(1) and (2) of the Act prescribed the procedure for the creation and
management of public forests

viii.) According to the records held by the Ministry of Lands, Mukutani Forest falls in the
former trust land which transitioned to community land under Constitution of Kenya
2010 and the Community Land Act, 2016.

Committee Concerns
The Status of the land

With regards to the status of the land, the PS clarified that the land was under trust and was
reverted to the community but in 2011, it was gazetted as a forest land. The gazettement did not
involve the community and ought to have been reversed and land given to the community.

The missing link between the Ministry of Land and Ministry of Environment, Forestry and
Climate Change regarding gazettement

The Committee sought to know why the two Ministries were to in tandem on matters
gazettement of forest lands and the way forward for handling the disconnect. The PS indicated
that there was a missing link in decision making as the Forestry Department occasionally
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gazetted forest lands without the input or knowledge of the Ministry of Lands. However, the
Ministry of Environment had to get approval from the counties which allocated the lands.

The consequences of not involving the community

The Committee sought to know how the“matter would be addressed when the views of the
community were not collected before gazettement of their land as a forest land. The PS indicate
that the Ministry of Land was in support of the case brought forth by the community. Further, the
Ministry of Lands would bring to the attention of the Ministry of Environment, Forestry and
Climate Change to degazette the land and release it to the community.

C. Consideration of Public Petition No. 36 of 2023 regarding delayed adjudication and
settlement of residents of Misufuni, Vibandani and Kibarani Sub-Locations, Tezo
Location, Kilifi North

i.) The Petitioners described as residents of Misufini, Vibandani and Kibarani Sub Location,
Tezo Sub location in Kilifi Constituency have been in occupation of Plot No. 5046/5 for
more than 50 years as authorised by the registered proprietor, Coast Development
Company.

ii.) According to the records at the Ministry, the land in question, LR No. 5046/5 measuring
approximately 107.24 Hectares (265 acres) was transferred from the estate of William
Gilbert Lillywhite to Coast Development Company Limited from May 1, 1929 as per the
Memorandum of Registration of transfer of Land (MRT) but not for 99 years as stated in
the petition.

iii.) The government vide a Gazette Notice No. 1782 of June 20, 1980 communicated the
intention to acquire part of LR No. 5046/5 measuring approximately 34.44 Hectares for
development of Coast Institute of Agriculture. On the same date, the government also
issued a Notice of Inquiry vide Gazette Notice No. 1783 on the intended acquisition.

iv.) The then Commissioner of Lands vide a letter Ref. VAL.559/50 dated April 1, 1982
issued a Notice of Taking Possession of the 34.44 Hectares acquired pursuant to section
19(3) of the Land Acquisition Act (Cap. 285) (Repealed).

v.) A proposal by Coast Development Company Limited to subdivide LR Bo. 5046/5 was
approved by the then Town Council of Kilifi vide a Notification of Approval of
Development Permission (P.P A 2) Registration No. KTC/03/11 dated February 14,
2011. The Ministry also approved the same vide a letter Ref. No.
KIL/LO/1750/VOL.XIX dated March 30, 2012.

vi.) Upon subdivision, the acquired land was given L.R No. 5046/8 measuring approximately
34.48 Hectares as per the survey plan. The remaining subplots were given new LR Nos.
5046/9-38 as communicated vide a letter Ref: CT 52/VOL.28/150 dated June 3, 2015
from the Director of Surveys.

vii.) There have been further subdivisions from the remaining resultant 30 sub plots of LR.
5046/5. The Ministry will provide a detailed report on ownership of the plots. Further,
information on the registration and shareholding of Coast Development Company
Limited should be sought from the

viii.) According to the records held at the Ministry however, a title CR 76854 dated February
16, 2021 for LR No. 5046/8 was issued in the name of Coast Development Company
Limited.



Committees Concerns
Status of the land

1. The Committee inquired about the status of the land. The PS indicated that the title of the
land is in the possession of Coast Development Company and the land was host to Pwani
University. However, the acquisition process of the land was fraudulent, and the Director of
Criminal Investigation (DCI) would investigate the matter. The PS requested the committee
for additional two weeks to provide copies of the report on the directors of the company
holding the title.

Addressing the concerns of squatters

1i. The Committee inquired whether the Ministry would finalize and facilitate issuance of titles
to the people who had already settled in the land. The PS indicated that the land was acquired
to establish an institution hence it would be difficult to issue tittles unless it uses the
settlement fund after a comprehensive report on the status of ownership.

Land settlement fund

iii. The Committee inquired on the land settlement fund and how it could be actualised to
compensate the landowners to allow for closure and settlement of the people. The PS stated
that the fund was a budgetary allocation for purchase of lands from absentee landlords.
Further, most of the landlords were willing to surrender the lands and negotiate with
government but there was need for a budgetary allocation into the fund to facilitate the
process.

Different ways of acquisition

iv. The Committee inquired about the various ways of land acquisition available for the
Ministry. The PS indicated that the government could buy the land and give to the people or
allow for a hybrid system where the government subsidises the costs and allows people to
purchase. However, there was no provision in law for government to purchase from the
landlords and the people buys back from the government.

MIN./PPETC/2023/430: @ MEETING WITH THE NATIONAL LANDS COMMISION

The Chairperson, the National Lands Commission (NLC), Mr. Gerishon Otachi made the
following submissions: -

A. Consideration of Public Petition No. 04 of 2023 regarding delayed adjudication and
settlement of Squatters after the expiry of the lease of Macalder Mines Ltd Land

Background

Facts gathered during the visit indicate that Macalder Mines Ltd., a Canadian Company started
mining in that area in 1933. According to the locals, the company mapped out specific areas for
mining and displaced the locals. However, it allowed them to settle in adjacent areas with
conditions to obtain a permit from Macalder Mines Ltd. and some of the conditions included:

— The locals were not supposed to cultivate more than five acres of land.
— The locals were not supposed to keep more than 16 heads of cattle.

The locals indicate that when the lease expired around 1970, they moved in claiming it as their

ancestral land.
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The current situation

i.) The residents occupy the largest portion of the land where they have built residential
houses and cultivated crops for subsistence. Some dwelling houses have been constructed
with permanent materials, but the majority are semi-permanent materials (mud walls and
corrugated iron sheets). Some individuals also keep cattle, sheep, and goats.

ii.) There is Nyatike Market, which was planned, and resultant plots were allocated to
individuals by the defunct County Council of Migori. The entire block consisting of the
perimeter of the whole market is surveyed but NLC could not authenticate from the
county government whether individual plots are surveyed.

iii.) There is a catholic mission complex which comprises the church, convent, and offices.
The mission complex is surveyed but NLC could not confirm whether their interest is
registered.

iv.) There are old mines on the parcel. Adjacent to these old mines are old residential
buildings which appear to have been dwelling places of those who were managing the
mines. The mines are still in the state where they were left by the Canadians, and they
have not been rehabilitated.

"?-;:. /' v.) On the parcel, is a central government housing scheme under the Ministry of Land
Housing and Urban Development.

vi.) There are also sub-county administration offices, residential quarters for the sub-county
administrators, a police station and police lines to the North.

vii.) There is an airstrip to the northeastern part of the parcel and a primary school almost to
the central part of the land.

Observations

i) The land records indicate that there is a reservation for Macalder Township which was
registered on 11" November 1941 and therefore adjudication as requested may not be the
procedure for regularisation of settlement.

ii.) The land records also reveal that the parcel is registered in favour of South Nyanza
County Council whose successor in law is now the County Government of Migori.

iii.) There is a need to regularise ownership for local inhabitants settled on the ground. There
’ are also public institutions on the land which need to be regularised by way of document
ownership.

Recommendation

The subject matter under the petition will be effectively addressed in a participatory manner in
consultation with all the relevant stakeholders. The following processes in the prioritized order
can be implemented in regularising ownership: -

i.) A public participation forum be organised for all stakeholders on the subject land and all
the views be collected and collated.

ii.) Census/enumeration of bonafide squatters/institutions/allottees by the County
Government to determine genuine beneficiaries can be done with the help of County
Government Administrators and community leaders.



1i1.) Proper planning be undertaken on the parcel putting into consideration the topographical -
and registry maps sheets which may be used to prepare a development plan. The plan will
indicate the plot location, approximate sizes, and users of various plots.

iv.) The development plan is subjected to a stakeholders’ forum for adoption. The plan and
the list of beneficiaries are then forwarded to the county assembly for approval.

v.) A cadastral survey is done to determine the sizes of resultant subplots according to the
development plan.

vi.) Presentation of a formal request from the County to the NLC for processing.

Vii.) Verification and validation of owners.

Viil.) Preparation of Letters of Allotment

1x.) Acceptance and payment of levies as stipulated in the letters of allotment.

x.) Processing of titles/certificates of leases '

The land is vested in the County Government of Migori; therefore, it will be the initiator and key
player in the process with the support of the Ministry of Lands and the NLC. However, the
Commission remains committed to assist in processing of ownership documents within its
mandate.

Committees Concerns
Gazettement of Macalder Land

1.) The Committee inquired on the gazettement of the land as forest land by the Ministry of
Environment, Forestry and Climate Change. The Chairperson indicated that the Commission
knew about the gazettement from the news hence there was no background information on the
matter. However, the gazettement process was not as rigorous as de-gazettement which even
requires the input of Parliament hence lots of complaints arise. NLC had no role in the
gazettement.

Protection of land rights by NLC as an Independent Commission

11.) The Committee inquired into the role of NLC in the protection of the interest of the
community. The Chairperson indicated that NLC would inquire from the CS why the
gazettement was done, however, the Committee should invite the CS to respond. The
Commission was involved in addressing cases of historical land injustices and there were no
cases pending arising from historical land injustice out of the 1000 complaints filed formally.

Legal provisions and the process of allocation

iii.) The Committee inquired into the legal provisions and the process of allocation. The
Chairperson indicated that the NLC administers land in accordance with the provisions of the
law and relevant statutes. The NLC receives requests for allocation from the county
government as the law confers powers to county governments but there are checks and
balances.

B. Consideration of Public Petition No. 10 of 2023 regarding the resettlement of Residents
of Muthanga Farm

1.) The dispute was between the current occupants who claim to have been living on the farm
and Muthanga Farm Company Limited shareholders who purchased the land from the
government and subsequently issued title deeds.



ii.) The confrontation between squatters and law enforcers during efforts to execute court orders
necessitated an urgent solution to the problem.

iii.) The office of the President through the Ministry of Interior and Coordination of National
Government stepped in to look into the matter.

iv.) The PS, Internal Security constituted a Multi-Agency Committee to review the matter and
submit a report for action. The committee is comprised of State Department of Internal
Security and National Administration, State Department of Lands and Physical Planning,
County Government of Murang’a, Police representatives at the constituency and ward levels,
representatives of Muthanga Farm Limited, representatives from Royal Capital Holding
Limited and the National Lands Commission.

v.) The NLC therefore being a party to the ongoing efforts to resolve the matter as spearheaded
by the Ministry of Interior, awaits adoption and communication of final recommendation to
inform implementation by the Committee.

C. Consideration of Public Petition No. 15 of 2023 on Declaration of Mukutani Forest as a
Public Forest

. 1) While considering the petition, the NLC checked its records for any correspondence from the

then Ministry in charge of Forestry or the Kenya Forest Service as anticipated under Section
21(2) of Forest Conservation and Management Act, 2016 leading to Legal Notice No. 265 of
27/10/2017 regarding gazettement of Mukutani Forest. The NLC affirmed that its records do
not have details of involvement in the gazettement of Mukutani Forest.

ii.) The Commission opined that the matter is better handled by direct involvement of the
Ministry in charge of Forestry and the respective County Government involving all relevant
stakeholders and/or residents.

Committee Concerns
Gazettement of the land

i.) The Committee inquired into best way to address the disconnect between the Ministry of
Environment and NLC regarding the missing link on gazettement. The Chairperson stated
that NLC should be notified before gazettement of a community land as a forest land.
However, the process required public participation.

Recommendations on the gaps in the law

ii.) The Committee sought to know where there were gaps in the law and some
recommendations from the NLC. The Chairperson stated that NLC always works on
recommendations on improvement of the law for example a Bill on historical land injustice
was before the National Assembly. However, there was need to tighten the gaps that allow
for gazettement of lands without public participation or knowledge of the NLC.

D. Consideration of Public Petition No. 11 of 2023 regarding illegal acquisition of private
land by the defunct Awendo Town Council

i.) While considering the petition, the NLC was informed by the Court of Appeal Ruling in
Kisumu (Civil Appeal No.161 of 2010) in which Town Council of Awendo appealed against
a judgement delivered at Kisii High Court Civil Suit No. 133 of 2006.



ii.) The Decree by the High Court and confirmed by the Court of Appeal is to the effect that the
original owners of the suit land ought to be registered as the lawful owners of the unutilized
parcels of the suit land and that unutilized parcels be re-surveyed and title deeds thereof be
issued to the rightful persons by the area Land Registrar.

iii.)In view of the above, the implementation of the decree is ideally by the Director of Survey
and the Chief Land Registrar who are officers of the Ministry of Lands. However, since the
County Government of Migori is the successor to Awendo Town Council which was involved
in the litigation, any challenges in implementing the Decree should be addressed jointly by
the County and the Ministry.

Committee Concerns
Options that address the Petitioners’ prayers

The Committee inquired into the available options that could address the concerns by the
~ petitioners. The Chairperson NLC would analyse the Supreme Court’s Ruling on the matter and
advise the committee within two weeks. '

MIN./PPETC/2023/431: ADJOURNENT AND DATE OF THE NEXT MEETING

There being no other business, the Chairperson adjourned the meeting at 1:30 p.m. The next
meeting would be held on Thursday 5™ October 2023 at 10.00 a.m.
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Honourable Chairperson and Committee Members, pursuant to a letter Ref.
KNA/DLPS/PPETC/CORR/2023/197 dated 18th September, 2023, where the National
Land Commission (NLC) was requested to report on the following;: -

1. Public petition No. 04 of 2023 regarding delayed adjudication and settlement of
Squatters after the expiry of lease of Macalder Mines Ltd Land;

2. Public petition No. 10 of 2023 regarding resettlement of residents of Muthanga
Farm;

3. Public petition No. 15 of 2023 on Declaration of Mukutani Forest as a Public
Forest; and

4. Public petition No. 11 of 2023 regarding illegal acquisition of private land by the
defunct Awendo Town Council.

Honourable Chairperson, we wish to respond as follows: -

1. Petition on Delayed adjudication and settlement of Squatters after the expiry of
lease of Macalder Mines Ltd Land;

Hon Chairperson, facts gathered during the visit indicate that Macalder Mines Ltd, a
Canadian company, started mining in that area in 1933. According to the locals, the
Canadian company mapped out specific areas for mining and displaced the locals
from those areas. However, the company allowed the locals to settle in adjacent areas
with conditions to obtain permits from Macalder Mines Ltd. Some of the conditions
in the permits included;

e The locals were not supposed to cultivate more than five (5) acres of land.
e The locals were not supposed to keep more than sixteen (16) heads of cattle.

According to the locals, when the lease expired around 1970, they moved in claiming
it as their ancestral land.

The Current Situation
The current status on the ground is as follows:

i,  The residents occupy the largest portion of the land where they have built
residential houses and also cultivated crops for subsistence. Some dwelling
houses have been constructed with permanent materials but the majority are
with semi-permanent materials (mud wall and corrugated iron sheets). Some
individuals also keep cattle, sheep and goats.

ii. There is Nyatike market which was planned and the resultant plots allocated
to individuals by the defunct County Council of Migori. The entire block
constituting the perimeter of the whole market is surveyed, but we could not
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ii.

iv.

vi.

- Vii.
( viii.

authenticate from the County Government whether the individual plots are
surveyed.

There is a catholic mission complex which comprises the church, convent and
offices. The mission complex is surveyed but we could not confirm whether
their interest is registered.

There are old mines on the parcel. Adjacent to these old mines are old
residential buildings which appear to have been the dwelling places of those
who were managing the mines. The mines are still in the state where they were
left by the Canadians, they have not been rehabilitated.

On this parcel is a central Government Housing Scheme under the Ministry of
Land Housing & Urban Development.

There are also sub county Administration offices. Next to these offices are the
Residential quarters for the Sub County Administrators. There is also a police
station and police lines to the North.

There is an Airstrip to the North Eastern part of the parcel.

There is a primary school almost to the central part of the whole land.

Observations

ii.

iii.

Arising from the land records, it was noted that there is a reservation for
Macalder Township which was registered on 11t November, 1941 and
therefore adjudication as requested by the Honourable Member of Parliament
may not be the procedure for regularization of srttlement.

The land records also reveal that the parcel is registered in favour of South
Nyanza County Council, whose successor in law is now the County
government of Migori.

There is need to regularize ownership for local inhabitants/individuals settled
on the ground. There are also public institutions on the land which need to be
regularized by way of documentation of ownership.

Recommendation

The subject matter under petition will be effectively addressed in a participatory
manner in consultation with all stakeholders. The following processes in the
prioritized order can be implemented in regularizing ownership;

i.

ii.

A public participation forum be organized for all stakeholders on the subject
land and all the views be collected and collated.

Census/Enumeration of bonafide squatters/institutions/allotees by the
County government to determine genuine beneficiaries. This is done with the
help of government administrators and community leaders.



iii. * Proper planning is ‘done within the parcel. Topographical maps and Registry
map sheets should be used to prepare a development plan. The plan will show
plot location, approximate sizes and users of various plots.

iv.  Development plan is subjected to stakeholder’s forum for adoption. The plan
together with the list of beneficiaries are then forwarded to the County
Assembly for approval.

v.  Cadastral Survey is done to determine the sizes of resultant sub plots according
to the development plan.

vi. Presentation of formal request from the County to the National Land
Commission for Processing

vii.  Verification and validation of owners
viii. Preparation of Letters of Allotment
ix.  Acceptance and Payment of levies as stipulated in the letters of allotment.
x.  Processing of titles/ Certificates of Leases .

It must be emphasized that since the land is vested in the County Government of
Migori, it will be the initiator and key player in this process, with the support of the
Ministry of Lands and the Commission.

Hon Chairperson, the Commission remains committed to assist in processing of
ownership documents within our mandate.

2. Petition on Resettlement of Residents of Muthanga Farm;

Hon Chairperson, the dispute is between the current occupants who claim to have
been living on the farm and Muthanga Farm Company Limited shareholders who
purchased the land from government and subsequently issued with titles deeds.

The confrontation between squatters and Law enforcers during efforts to execute court
orders necessitated an urgent solution to the problem.

The office of the President through the Ministry of Interior and Coordination of the
National Government stepped in to look at the matter.

The Principal Secretary Internal Security constituted a Multi Agency Committee to
review the matter and submit a report for action. The Multi Agency team comprised
of the State Department of Internal Security and National Administration, State
Department of Lands and Physical Planning, County Government of Murang'a,
Political Representatives at the Constituency and Ward levels, Representatives of
Muthanga Farm Limited, Representatives from Royal Capital Holding Limited and
the National Land Commission.
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Hon Chairperson, the National Land Commission therefore being a party to the
ongoing efforts to resolve the matter as spearheaded by Ministry of Interior awaits
adoption and communication of final recommendations to inform implementation by
the Committee.

3. Petition on Declaration of Mukutani Forest as a Public Forest;

Hon Chairperson, the National Land Commission states that while considering the
petition checked its records of any correspondence from the then Ministry in charge
of Forestry nor Kenya Forest Service as anticipated under Section 31(2) of Forest
Conservation and Management Act, 2016 leading to Legal Notice No. 265 of
27/10/2017 regarding gazettement of Mukutani Forest. The Commission affirms that
its records do not have details of involvement in the gazettement of Mukutani Forest.

Hon Chairperson, the Commission opines that the matter is better handled by-direct
involvement of the Ministry in charge of Forest and the respective County
Government involving all relevant stakeholders/residents.

4. Petition on illegal acquisition of private land by the defunct Awendo Town
Council;

Hon Chairperson, the National Land Commission states that while considering the

petition it was informed by the Court of Appeal ruling at Kisumu (Civil Appeal No

161 of 2010) in which Town Council of Awendo appealed against a judgement

delivered at Kisii High Court Civil Suit No 133 of 2006 (Detailed Judgement annexed).

The Decree by the High Court and confirmed by the Court f Appeal is to the effect
that the original owners of the suit land ought to be registered as the lawful owners
of the unutilized parcels of the suit land and that unutilized parcels be re-surveyed
and title deeds thereof issued to the rightful persons by the area Land Registrar.

Hon Chairperson in view of the above , the implementation of the decree is ideally
by the Director of Survey and the Chief Land Registrar who are officers of the
Ministry of Lands . However , since the County Government of Migori is the
Successor to Awendo Town council which was involved in the litigation, any
challenges in implementing the Decree should be addressed jointly by the County
and the Ministry.

Honourable Chairperson and Committee Members, I submit.

(B e i

GERSHOM OTACHI BW OMANWA
CHAIRMAN
4th October, 2023
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JUDGMENT OF THE COURT

The genesis of the entire saga that has ended up in this appeal before us is pieces of land which
originally belonged to various respondents herein, on the basis of various claims and which, in order to
enable South Nyanza Sugar Company expand its nuclear scheme were acquired by the Government
under the Land Acquisition Act No. 47 of 1968 pursuant to Gazette Notice No. 2996. The same
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Gazette Notice made specific the purpose for which the same pieces were acquired. It stated:-
“Gazette Notice No. 2996

The Land Acquisition Act 1968 No. 47 of 1968.

Notice of intention to acquire land. In pursuance of Section 6

(2) of the Land Acquisition Act, 1968, | hereby give notice

that the Government intends to acquire the following land for

the South Nyanza Sugar Scheme in South Nyanza District.”

The same Gazette Notice set out the registered owners of each of the same pieces of land, the
area or sizes of the various parcels that were to be acquired. Almost all the people affected were local
~ people from the area and most of those people were living on their respective pieces of land. That

Gazette Notice was of 24th September, 1976. Later, vide another Gazette Notice dated 24th December,
1976, Gazette Notice No. 3737, most pieces were acquired. Most of those pieces of land were in
Kamasoga and Waware areas of North Sakwa. They were as follows:-

(a) Land parcel No. North Sakwa/Kamasoga/46 registered in the name of

the first respondent, Nelson Oduor Onyango,

(b) Land Parcel No. South Sakwa/Waware/204 registered in the name of Mijungu Misweta, the
second respondent,

(c) Land parcel No. North Sakwa/Kamasoga/34 registered in the name of
the third respondent, Hezron Otieno,

(d) Land parcél No. North Sakwa/Kamasoga/1081 registered in the name of
the fourth respondent, Rosalina Nyakure,

(e) Land parcel No. North Sakwa/Kamasoga/1093 registered in the name of Jairo Owino
Odera, the fifth respondent,

() Land parcel No. North Sakwa/Kamasoga/1111 registered in the name of Timotheo Rayamo
Okwach, the sixth respondent,

(g9) Land parcel No. North Sakwa/Kamasoga/1193 registered in the name of Obiero Omedo, the
seventh respondent,

(h) Land parcel No. North Sakwa/Kamasoga/1067 registered in the name of Eliud Ogutu
Sirama, the eighth respondent,

(1) Land parcel No. South Sakwa/Waware/207 registered in the name of Joseph Omondi
Rongo, the ninth respondent, -
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) Land parcel No. North Sakwa/Kamasoga/45 registered in the name of James Omondi
Onindo, the tenth respondent,

(k) Land parcel No. North Sakwa/Kamasoga/111 registered in the name of Joseph Odiwuor
Ochome, the eleventh respondent,

(h) Land parcel No. South Sakwa/Waware/202 registered in the name of John Onyango Dawo,
the twelfth respondent,

and (m) Land parcel No. South Sakwa/Waware/168 registered in the name of Charles Obunga
Okombo, the thirteenth respondent.

After the Gazette Notices acquiring the above parcels had been issued and South Nyanza Sugar
Company had acquired and utilised whatever portion it wanted for the expansion of its scheme, parts of
the pieces above remained unutilised by the same company. The evidence in the record shows that
some of the respondents continued to live on some parts of the land parcels and were not disturbed by
~ South Nyanza Sugar Company in respect of the parts that the same company did not require for the
~purposes of their expansion. However, the appellant in this appeal the Town Council of Awendo, which
is a local authority established under the retired Local Government Act, and which is the local authority
established near Sony Sugar Scheme area, was allegedly attempting to evict the respondents on the
basis that the land acquisition was for purposes of its expansion and on the basis that as the land had
been acquired under the Land Acquisition Act, none of it was any longer the property of the
respondents and thus it required the respondents to vacate their various remaining portions and it is in
evidence that it started allocating those parcels to third parties albeit temporarily. This did not go well
with the respondents who felt that as South Nyanza Sugar Company in favour of which the land was
acquired did not use the parts they occupied, the appellant had no legal right to take over such parcels
and to evict them from the same pieces of land. i

The respondents lodged their complaints with the Chief Land Registrar. The record shows that
the 8th respondent was one of the complainants to the Chief Land Registrar. In response, the Chief
Land Registrar in a letter reference No. GEN/A/I VOL V/107 dated 29th February, 1996, addressed to
the District Land Registrar Homa Bay stated as follows:-

‘RE: COMPULSORY LAND AQUISITION FOR VARIOUS
PROJECTS IN SOUTH NYANZA.
| refer to your letter SN/LR/92/4 dated 29th June, 1994 on the above matter.

| have received complaints from people whose lands were compulsorily acquired in part for nuclear
estate of South Nyanza Sugar Company Limited to the effect that they have not been issued with their
tittes for the portions of those lands that remained for them after the acquisition. Some of those
remainder portions have been subdivided by the owners but the mutations have not been registered by
your office for reasons which are not clear. It is also alleged that some of the remainder portions have
been allocated to third parties by the Commissioner of Land despite the fact that the owners are in

occupation.

Some of the parcels affected are numbers South Sakwa/Waware/170.171,153,154,592, 594 and 652
and also the land of the late Andrea Anindo (parcel number North Sakwa/kamasoga/45.
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Please have this matter sorted out once and for all in consultation with the District Surveyor Migori. In
case you do not have all the Gazette Notices concerned, you should arrange to obtain them from the
Chief Valuer, Nairobi.

Please give the exercise top priority and advise us of the progress you make in the matter.
F.R.S. ONYANGO
Chief Land Registrar.”

That letter was copied to the Permanent Secretary Ministry of Lands and The Commissioner of
Lands among others. The record before us does not show any reaction from the then District Land
Registrar Homa Bay. But from the affidavits in

the record sworn by each respondent, the appellant, The Town Council of Awendo, took over the control
of the pieces of land that were not utilised by the the South Nyanza Sugar Company Ltd and as the letter
says, it started allocating it to third parties and evicting the respondents on the pretext that as the parcels
had been acquired by the Government, the original owners no longer had any claim on any part of it
unused by the original intended beneficiaries and particularly because the original owners had allegedly
been compensated for the pieces of land. The respondents complained to the Ministry of Local
Government which in turn, apparently contacted the Town Clerk, Awendo Town Council on the matter.

As no satisfactory results were received by the respondents, they moved to the High Court - Civil
Case No. 133 of 2005 (0O.S). This was filed pursuant to Order XXXVI rule I of the Civil Procedure
Rules and all other enabling provisions of law and Section 3A of the Civil Procedure Act. Even though
the entire Originating Summons is lengthy , yet because of its importance, we do reproduce it below. It
reads:-

‘LET AWENDO TOWN COUNCIL, within 15 days of the service of this Summons upon it enter an
appearance when the council which claims to have acquired title to the following parcels of land namely:-

(i) Land parcel No. North Sakwa/Kamasoga/46.
(i) Land parcel No. North Sakwa/Kamasoga/204.

iii. Land parcel No. North Sakwa/Kamasoga/34.
iv. Land parcel No. North Sakwa/kamasoga/1081.

v. land parcel No. North Sakwa/Kamasoga/1093.
vi. Land parcel No. North Sakwa/Kamasoga/1111.
vii. Land parcel No. North Sakwa/Kamasoga/1193.

viii. Land parcel No. North Sakwa/Kamasoga/1067.

ix. Land parcel No. South Sakwa/Waware/207.

X. Land parcel No. North Sakwa/Kamasoga/45.
xi. Land parcel No. North Sakwa/Kamasoga/111.
xii. Land parcel No. North Sakwa/Waware/202.

xiii. Land parcel No. South Sakwa/Waware/168.

By compulsory land acquisition through the Government of Kenya for the determination of the following
questions:-
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the Government was not made a party, the respondents' Originating Summons could not succeed as the

-lands, on acquisition, reverted to the Government and that being so the Government was a necessary
party for the success of the suit. On third ground, Mr. Kisera stated that the originating summons was
filed in October, 2005 and was for a claim of land which was allegedly acquired in 1977 and the suit was
time barred. He however conceded that this complaint was not raised in a proper way before the trial
court and was not an issue properly raised and argued before the trial court but he maintained that as it
was a point of law this Court could still go over the record and deliberate on it. On the fourth ground Mr.
Kisera's take was that, as there was need to adduce proper evidence and full pleadings the matter
should have proceeded by way of a plaint and defence, and on the last point he argued i.e the fifth
ground he submitted that the entire decision was against the weight of evidence that was before the
court as though the learned Judge found that the residue of the acquired land should revert to the
respondents yet there was no evidence adduced as to what was the residue or unutilised land that could
revert to the original owners. He urged us to allow the appeal.

Mr. Maroro, the learned counsel who represented the office of the Attorney General opposed the
appeal. He submitted that it was true that the various pieces of land were acquired under the Land
Acquisition Act for purposes of South Nyanza Sugar Scheme. In one of the Gazette Notices, Awendo
~ Town Council is entered in brackets and that was to him because South Nyanza Sugar Scheme was not
separated from Awendo Township. There was a residue and the appellant had admitted that much.
However, Mr. Maroro, stated, there was nothing on the record to show that the Government had given
the remaining portions to the appellant and under the Constitution, the residue would revert to the
original owners of the land as there was nothing to show that the residue or whatever unutilised portions
of the various land parcels were handed over to the appellant by the Government. He asked us to
dismiss the appeal.

Mr. Nyasimi, the learned counsel for the respondents also opposed the appeal contending that
after the Government had acquired the parcels of land in dispute through Land Acquisition Act and
fenced off the land required, some portions remained and this was admitted by the appellant. This was
after the purpose of the acquisition had been realised. There was nothing to show that Government
handed over this land to the appellant, and according to Mr. Nyasimi, the Chief Land Registrar, in his
letter we have reproduced herein above agreed that the unutilised parcels should have been surveyed
and the original owner given his/her title respectively. Instead, the appellant started claiming the subject
parcels and started allocating them to various third parties thereby leaving the original owners with
nothing. He submitted that as the Government did not do wrong to the respondents, they could not join
the Government in the suit. He further submitted on the issue of limitation that the Originating Summons
did touch on limitation and the affidavit of the appellant which was treated as statement of defence also
did not touch on the issue of limitation and thus in law it is not an issue in dispute. On whether the
procedure adopted by the court in handling the originating summons was proper, Mr. Nyasimi argued
that the parties accepted the procedure and the originating summons was treated as plaint whereas the
replying affidavit was treated as statement of defence and that was proper in law. As to the claim that
the land parcels in question were not identifiable, Mr. Nyasimi's take was that the learned Judge of the
High Court had directed that the subject land parcels be resurveyed before title deeds were issued and
that took care of that claim.

In reply, Mr. Kisera felt that as the Government of Kenya was not joined as a party the Originating
Summons was defective and he felt it was unfortunate that Mr. Maroro for the Attorney General should
have stated that the Government was comfortable. He again urged us to allow the appeal.

We have anxiously considered the evidence that was before the High Court together with the
exhibits that were produced at the trial in that court. We have considered, again anxiously, the judgment
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rendered by the High Court, the grounds of appeal, the able submissions by the Counsel on both sides
-of the divide for which we feel indebted to them and finally we have also considered the law. It is not in
doubt that the subject parcels of land were originally registered either in the names of the respondents or
in the names of those from whom they would in law claim legal interests in their properties. It is also, not
in dispute that the subject pieces of land were acquired by the Government pursuant to the Land
Acquisition Act 1968 Act NO. 47 of 1968 Laws of Kenya and there were more than one Gazette
Notices through which each of them were acquired. The respondents maintained that the various
parcels were acquired for the sole purpose of expansion of South Nyanza Sugar Company (SONY)
Scheme and although Mr. Kisera in his submissions before us says in support of his first ground of
appeal that the learned Judge erred in finding that the acquisition of the suit parcels of lands was not
meant for the benefit of the appellant, that contention is contradicted by the only witness called by the
appellant, Josphat Ayonga the then Town Clerk of the Town Council of Awendo who said in his
evidence in chief.

“The Government acquired the parcels of land for South Nyanza
Sugar Company, ........cccceuueeeeveunen..

Even if SONY is not using the lands, the plaintiffs cannot claim the

land,”

and said in cross examination that :-

“The lands were taken for purposes of establishing SONY.”

We shall revisit this aspect later in this judgment when we will be discussing the grounds of appeal each
of which we intend to consider in turn.

As the matter before us, is in essence touching on the right to property, the proper starting point
when considering it is the Constitution of Kenya at the relevant time, ie the retired Constitution Section
75 of that Constitution provided as follows:-

“No property of any description shall be compulsorily taken possession of, and no interest in or
right over property of any description shall be compulsorily acquired, except where the following
conditions are satisfied:-

(a) the taking of possession or acquisition is necessary in the interest of defence,
public safety, public order, public morality, public health, town and country planning or the
development or utilisation of property so as to promote the public benefits; and

(b) the necessity thereof is such as to afford reasonable justification for the causing
of hardship that may resort to any person having an interest or right over the property; and

(c) provision is made by a law applicable to that taking of possession or acquisition
for the prompt payment of full compensation.”

Pursuant to the provisions above, Land Acquisition Act Chapter 295 Laws of Kenya was enacted.
The preamble to that Act stated:-
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“An Act of Parliament to make provision for the compulsory acquisition of land for the public
» benefit.

(underlining provided)

Section 3 of the same Act gave the Minister power if satisfied that the need for acquisition of
some land was likely to arise under the provisions of Section 6, to direct, a Gazette Notice to be
published by the Commissioner of Lands of that impending acquisition and affected parties would be
served with a copy of that Gazette Notice and under Section 6, the Minister is directed to consider
certain specific circumstances before he directs the Commissioner of Lands to issue notices for the
acquisition of such parcels of land. Section 17 and 18 of the Act dealt with what happens where part
only of the parcel is acquired leaving a part remaining Section 17 states:-

“Where part only of the land comprised in document of title has been acquired, the
Commissioner shall, as soon as practicable, cause a final survey to be made of all the land
acquired.”

Section 19 deals with taking of possession and vesting of the acquired land in the Government
and stipulates upon the land so acquired being vested in the Government, a notice that possession of
the land has been taken and that the land has vested in the Government and a notice to that effect has
to be served upon all registered proprietors of the land. We observe that in this case no such notices
were exhibited by either party. But as that was not made an issue before us, we will not belabor it.
Each of the respondents gave evidence to the effect that after acquisition of their lands, part of their
lands remained which apparently was not surveyed as was required vide Section 17 of the Land
Acquisition Act and thus the respondents remained on those parcels now in dispute. This in effect
means that the Government did not in practice take the whole of the land acquired through the various
Gazette Notices and equally South Nyanza Sugar Company Limited for whose benefit the land was
being acquired also did not utilise the acquired land fully. There remained parts of the acquired land
which were not surveyed notwithstanding the letter from the Chief Land Registrar we have reproduced
herein above, and on which the respondents continued to live. The appellant, under the pretext of being
a local authority in the area and on the assumption that the unutilised parcels of land were Trust land,
assumed authority over the same land, and according to the evidence on record started removing the
respondents who were physically on the land to give room for its own expansion and also started
allocating to third parties either parts or whole of those parcels of land.

We think we have, in our capacity as the first appellate Court on this appeal analysed the matters
that were before the High Court to a fairly detailed extent and we now revert to the grounds of appeal
each of which as we have stated, we will discuss in turn.

We have, to an extent considered the first ground. The first Gazette Notice No. 2996 states in its
preamble as follows:-

“THE LAND ACQUISTION ACT 1968

(NO. 47 OF 1968)

NOTICE OF INTENTION TO ACQUIRE LAND IN

PURSUANCE of Section 6 (2) of the Land Acquisition Act
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1968, | hereby give notice that the Government intends to
acquire the following land for the South Nyanza Sugar
Scheme in South Nyanza District.”

That Gazette Notice leaves no doubt that the land acquisition was for South Nyanza Sugar
Scheme. The second Gazette Notice was No 3737. It stated in its preamble as follows:-

“THE LAND ACQUISTION ACT 1968

(NO. 47 OF 1968)

NOTICE OF INTENTION TO ACQUIRE LAND

IN PURSUANCE OF SECTION 6 (2) of the land
Acquisition Act 1968. | hereby give Notice that the
Government intends to acquire the following land
for the South Nyanza Sugar Scheme (Awendo
Township Expansion) in South Nyanza District.”

That in our view meant that the main purpose for acquiring land was South Nyanza Sugar Scheme
and that Awendo Township expansion was within the sugar scheme complex. Several land parcels fell
in this category. Gazette Notice No. 6 of 5th January 1979, did not mention Awendo Town Council and
stated that the purpose for the acquisition was the South Nyanza Sugar Roads in South Nyanza. We
have looked at the Gazette Notices on the record before us and we are unable to find out one that says
the purpose of the acquisition was meant for the benefit of the appellant. Indeed if that were so nothing
would have stopped the Government, once it acquired the same parcels to allocate all of them to the the
appellant for its control. Further in its affidavit sworn by its then Town Clerk, Barnaba Kosgey, to which
we have referred above, the appellant readily admitted at paragraph 4 and 5 that the purpose of the
acquisition of the subject parcels of land was for the development of South Nyanza Sugar Company
Limited. Hear him:-

“q. That the applicants have all admitted that the Government of Kenya compulsorily acquired the
suit parcels of land in whole.

5. That, the purpose is also agreed to have been for Development of South Nyanza Sugar Co. Ltd.”

That was a clear admission by the then clerk to the council who was the person in custody of its
assets and all matters pertaining to land that the parcels were acquired for purposes of development of
South Nyanza Sugar Company Limited. At paragraphs 6 and 7 of that affidavit, Mr. Kosgey explained
the basis of the appellant's claim to the residue or the unutilised portions of the acquired land. He does
not claim at any stage that the land was acquired for the development of the appellant council. That
affidavit was by consent, at the time of directions treated as defence and thus this ground is in effect
complaining against a position that the learned trial Judge had no alternative but to take as the appellant
never offered any evidence to the effect that the disputed parcels were acquired for the development of
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the Town Council of Awendo. In fact Mr. Josphat Ayonga, the only witness called by the appellant and
*who, as we have said was its Town Clerk later when the case was heard said that the land in dispute
was held by the appellant in trust for the Government of Kenya. His further evidence was that the land
-reverted to the appellant merely because it was the local authority within which the compulsorily acquired
land was situate. He also stated categorically as we have stated elsewhere as follows in his evidence in
chief:-

“The Government acquired the parcels of land for South Nyanza Company,”

and agreed as we have stated that the lands were taken for purposes of establishing SONY. Indeed he
conceded that he had no authority in writing from the Commissioner of Lands or the Minister authorising
the appellant to evict the plaintiffs.

We have considered the first ground of appeal at great length, but we cannot see any merit in it.
The mere fact that in Gazette Notice No. 3737 the name of the appellant was included in brackets as we
have stated only meant that South Nyanza Sugar Company Scheme would include the appellant as it
was in proximity within the area covered by the scheme and did not mean it was beneficiary of the
~compulsory acquisition.

The second ground is in our view also not tenable. The Government acquired the land parcels for
the benefit of South Nyanza Sugar Company. The company did not utilise all the parcels acquired for its
purposes. The Government through the Chief Land Registrar wrote to the District Land Registrar way
back, in fact some nine years before the originating summons was filed, indicating that it was alive to the
respondents' complaints and appreciated the same. It did not stand in the way of the respondents
getting their unutilised portions back. That being the case, much as it would have been legally more
clinical, particularly for purposes of execution of court orders, for the Government to be made a party, the
respondents had no claims against the Government.

On the contrary, it was the appellant which needed to have it joined as a party for it was the
appellant which was claiming through the Government as it was stating that it had a right to hold onto
residues that resulted from the compulsory acquisition as according to it the same land was trust land,
(which we agree with the learned Judge was a misconception), and it was the local authority in whose
geographical area the residue fell therefore it had a right to control it. It was the appellant who needed
the Government for its success. We do not see how the appellant's case cannot succeed on account of
_non inclusion of Government as a party. In any event, before us, Mr. Maroro, representing the Attorney
General asked us to dismiss the appeal thereby disowning the appellant's claim. We are not persuaded
that non inclusion of the Government renders the Originating Summons so defective as to warrant the
Originating Summons being quashed and the appeal being allowed.

The third ground claims that the suit was statutorily time barred. This complaint is being raised for
the first time in this appeal. We have perused the appellant's replying affidavit which was treated as
defence when directions were taken on the Originating Summons and limitation was not raised in that
affidavit. We have perused carefully the proceedings and questions put in cross examination to the
respondents' witnesses and there is no indication that that issue of limitation was being canvassed. We
have lastly perused the appellant's written submissions in the High Court and that issue of limitation is
not raised anywhere. The law, as spelt out in Order 2 Rule 4 (1) of the Civil Procedure Rules is clear,
that the defence of limitation must be pleaded before a party can rely on it and before a court of law can
entertain it. That rule states:-

“4 (1) A party shall in any pleading subsequent to a plaint plea specifically any matter, for
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example performance, release, payment, fraud, inevitable accident, act of God, any relevant
* statute of limitation or any fact showing illegality:

(a) Which he alleges makes any claim or defence of the opposition party not
maintainable....

-------------------------------------------------------------------------------------

(c) Which raises issues of fact not arising out of the proceeding pleading.”

But even if it were not a matter specifically required to be pleaded before it is canvased still, the
fact that it was not pleaded is fatal, particularly as the issue was never canvased and left to the court to
decide upon. In the case of Galaxy Pai Co.Ltd vs Falcon Guards Ltd (2000) EA 885 this Court
held:-

“The issue of determination in a suit generally flowed from the pleadings and a trial court could
only pronounce judgment on the issues arising from the pleadings or such issues as the parties
framed for the court's determination. Unless pleadings were amended, parties were confined to
their pleadings. Gandy v Caspair (1956) EACA 139 and Fernandes v People Newspapers Ltd
(1972) EA 63 considered.”

That is the law. In cases where parties have canvassed the issue and left it to the court, the court
can pronounce judgment on it though it was not pleaded. This was the holding in the case of Odd
Jobs vs Mubia (1970) EA 476, where it was held:-

“A court may base its decision on unpleaded issue if it appears from the course followed at the
trial court that the issue has been left to the court for decision.”

In the matter before us the issue of limitation was not pleaded as the law requires pursuant to
Order 2 Rule 4 (1) we have cited above, neither was it pleaded in general even if the law had not
required it to be pleaded and in any case it was not canvased in the course of trial and left to the court to
decide upon. That being the case how would one find fault with the trial court” Where would one find
fault with" He heard the case to its completion and pronounced judgment without the appellant raising
limitation at all. The ground cannot succeed and must be and is hereby rejected.

The fourth ground is again a non starter. It complains that the learned Judge erred in entertaining
the suit brought by way of Originating Summons when issues involved were not suitable for
determination by way of Originating Summons. The reason why we say it is a non starter is because the
record speaks for itself. The matter was commenced by way of Originating Summons for whatever
reasons. But the record shows that immediately the matter was placed before Deputy Registrar, for
mention, the Originating Summons was fixed for directions on 29th March, 2006. On that day the
originating summons was placed before Bauni J. (as he then was) but directions could not be taken
because the appellant was absent and had not filed replying affidavit though it had filed Memorandum of
Appearance. The matter was adjourned and came up for directions on 4th July, 2006. On that day both
Mr. Nyasimi for the respondents who were the applicants and Mr. Kisera for the appellant which was the
respondent then, appeared before Bauni J. (as he then was) and Mr. Nyasimi informed the learned
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Judge that the matter was for directions and that both of them requested that the parties do give viva
‘voce evidence. Mr. Kisera responded to that by saying “That is so.” Upon that consent by the two, the
learned Judge made an order as follows:-

“Order  Parties to give viva voce evidence. Applicant to be referred to as plaintiff and
respondent as defendant. The O.S. and supporting affidavit be regarded as plaint and
replying affidavit as defence. Parties to get a date.”

Pursuant to that, the matter now as a complete suit with plaint and defence was fixed for hearing
by the parties for 29th November, 2006 and the hearing indeed started on that day. Under that scenario,
it is difficult to appreciate why the appellant could not mount a full hearing as is done in respect of a
plaint and a defence. In any case, if the appellant felt the issues involved could not be determined by
way of Originating Summons which was already a plaint, why did he not seek to file a further or
supplementary affidavit to boost his defence in the matter" We say no more on that ground.

The last ground is not clear, but on our own and having analysed and evaluated the'evidence that
was before the High Court, we have no reason to accept that the judgment was against weight of

(" “esvidence. Mr. Kisera submitted on this that there was no evidence of unutilised portions as there had

been no survey of what was allegedly the residues. We find an answer to this in the learned Judge's
order which reads as follows:-

“Having established that the unutilised portions of the suit lands were found to be unsuitable for
sugarcane farming and were not therefore occupied by SONY, and considering that Section 75 of
the Constitution requires that once land has been compulsorily acquired ought to be used for the
designated purpose only, the original owners of the suit land ought to be registered as the lawful

owners of the unutilised parcels of the suit land. Those parcels that were not utilised by SONY

should be re-surveyed and title deeds thereof issued to the rightful persons by the area Land
Registrar.”

In short, much as the sizes of the unutilised parcels of land in dispute are as yet not clear, the
owners are known and some of them are the respondents, and as the utilised land is known, a re-survey
of the unutilised parcels will reveal the real sizes and the respondents will each be registered as
appropriate. This would not be a difficult task, nor would it be a matter of law if the entire parcels had
been registered and their acreages known and were cited in the relevant Gazette Notices. It would be a
‘surveyor's duty to resurvey the residues and have the original owners registered as appropriate.

We think we have said enough to indicate that this appeal cannot succeed. It lacks merit and is
hereby dismissed with costs to the respondents.

Judgment accordingly.

Dated and Delivered at Kisumu this 18th day of October, 2013.
J.W. ONYANGO OTIENO
JUDGE OF APPEAL

F. AZANGALALA
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REPUBLIC OF KENYA

MINISTRY OF LANDS, PUBLIC WORKS, HOUSING AND URBAN
DEVELOPMENT

RESPONSES TO THE NATIONAL ASSEMBLY PUBLIC PETITIONS COMMITTEE
ON VARIOUS PETITIONS

Honourable Chair,

Pursuant to a Jetter Ref. KNA/DLPS/PPETC/ CORR/2024/006 dated Fenruary
15,2023, the Committee invited the Cabinet Secretary Ministry of Lands, Public
Works, Housing and Urban Development to respond to;

1. Public Petition No. 4 of 2023 regarding delayed adjudication of squat-

11. Public Petition No. 11 of 2023 regarding the illegal acquisition of pri-
vate land b i ;

i.  Public Petition No. 36 of 2023 regarding delayed adjudication and

iv.  Public Pefition No. 14 of 2023 regarding delayed adjudication and
- : ) o



Responses

1. Public Petition No. 4 of 2023 regarding delayed adjudication of squat-
ters after the expiry of lease of Macalder Mines Ltd Land on the total
acreage of the gazetted land

Honourable Chair,

Macalder Mines falls within a parcel registered as
Muhuru/Kadem/Macalder/498 measuring approximately 21 67.5 Hectares
(approximately 5,355.9 Acres).

The total acreage of the land gazetted as a forest by the Cabinet Secretary,
Ministry of Environment, Climate Change and Forestry in Legal Notice No. 85
of 2023 marked annexure 2 is 2494 .95 Hectares (approximately 6,165.0
Acres).

The initial land was MR. NO. 123 with an acreage of 6178 acres as presented
in Survey plan FR. NO. 4948. A resurvey was done in 1993 which converted
MR. NO. 123 to LR. NO. 17955 with an acreage of 2,500 Hectares (6,178
acres).

In 1993, a subdivision of LR. NO. 17955 resulted into LR. NO. 17955/1 and
17955/2 with acreages of 1.019 Hectares (2.518 acres) and 4.170 Hectares
(10.30 acres), respectively.

ii.  Public Petition No. 11 of 2023 regarding the illegal acquisition of pri-
vate land by the defunct Awendo Town Council on the nature of re-
striction put on parcel no. North Sakwa/ Kamasoga/1193 land and
the list of all the original owners of the entire land, which is the sub-
ject matter of the petition, as well as those that were compensated af-
ter compulsory acquisition.

Honourable Chair, I wish to respond as follows;

The parcel North Sakwa/ Kamasoga/ 1193 measuring 0.5Ha was initially regis-
tered in favour of Obiero Omedo on February 9, 1977 as the absolute proprie-
tor. However, on April 18, 1984 a restriction was registered against the said
parcel of land restricting any dealings on the within written land until a portion
measuring 0.5Ha set aside for the expansion of the South Nyanza Sugar Scheme
(Awendo Township Expansion) in South Nyanza District has been transferred

to the Government. Annexure 3 is a cOpy of the green card.

The parcels which were supposed to be surrendered to the Government were
advertised vide gazette notice No. 3737 of December 24, 1976 outlining vari-
ous parcels to be acquired by the government for the aforesaid reason. Annex-
ure 4 is a copy of the Gazette Notice



27. |ODHIAMBO DAWO 0715422320 |SOUTH SAKWA WAWARE 200 1.4
28. {GEORGE OTIENO OBIERO 07172586736|NORTH SAKWA KAMASOGA |1193 0.6
29. |SILVANCE MAGALU AURA 6762825 SOUTH SAKWA WAWARE 1221 |7.00
30.  |[NAFTALI APONDI AYWAK 5497268 NORTH SAKWA KAMASOGA (2317 (2.53
.31. HENRY OKELO AYOT

THOSE AWAITING FOR COLLECTION OF LAND CERTIFICATE
30 |JOSEPH ODUOR OCHOME 5877378 NORTH SAKWA KAMASOGA
31 |PAULINE OBILO NORTH SAKWA KAMASOGA
32 |ROSE OTIENO APUT NORTH SAKWA KAMASOGA
33 |JAIRO OWINO ODERA 0702956237 2448 (0.375
34 |OPERE ODEK 0724316426

OTHER NAMES WITH LAND CERTIFICATE
35 |DAVID OCHIENG DIDA 111
36 - [BENARD JOSHUA WAGUMBA
SOME OTHER MEMBERS _

37 BQNFA'CE OTIENO OPERE 4238636 0724316426 |SOUTH SAKWA WAW ARE
38 |JOHN OKELO ANINDO 5958526 0727923852 |NORTH SAKWA KAMASOGA
39 |JOHN OPONDO AIWANG 12686388 |0727518140 |SOUTH SAKWA WAW ARE
40 [SOSPETER OUMA ODUAR 0727398140 |SOUTH SAKWA WAWARE




It is worth noting that the parcel in question being Lr No. North
Sakwa/Kamasoga/1193 was unutilized for gazetted reason as the lands were
found to be unsuitable for sugarcane farming and were not therefore, occupied
by South Nyanza Sugar Scheme, and considering section 75 of the constitution
requires that once land has been compulsorily acquired ought to be used for
the designated purpose only, the original owners of the suit land ought to be
registered as the lawful owners of the unutilised parcels of the suit land.

A case was filed by the registered owner of the land together with twelve (12)
others where they placed seventeen (17) issues for court determination and a
decision on the same was made vide a court Judgment dated November 13,
2009 in Civil Suit No 133 of 2005 at Kisii High Court. Annexure 5 is a copy of
the judgment.

According to the decree, the court ordered for the restriction to be withdrawn
and a transfer to be registered in favour of the initial owner (Obiero Omedo).
Upon the registration of the transfer a title deed was issued in favour of one
Obiero Omedo the initial registered proprietor.

On May 26, 2021 vide Succession Case No. 179 of 2019 in Migori Law Courts
the said parcel of land was transferred to George Otieno Obiero as a beneficiary
and a title deed was issued. Upon transfer the register was closed on September
235, 2023 on subdivision in to two portions number 2945 and 2946 and there-
fore, the above register ceased to exist.

The following is the list of original land owners as the Gazette Notice No. 47 of
1968.

Kamasoga Sub-location

Plot No Registered Owner

34 Nyandele Ndege

35 John Olale

36 K. Ochola Sidika

37 John Okwany

38 Abol Ahomo39

g9 Obiero Omedo

40 Obat Omedo

41 S.N.C.C (Reserved for Awendo Community Hall)
42 James Onyango Odera

43 Daniel Dida Oluoch

14 S.N.C.C (Reserved for Awendo Seventh Day Advestists Church)
45 Andrew Amido

51 S.N.C.C (Reserved for Awendo water point)

104 Awiti Olilo

105 Mbogo Olilo




106

Joseph Oduol Olilo

107 Petalis Radipo Olilo

108 Daniel Owawa Olilo

109 Oludo Oludo

110 Okeyo Olilo

111 Ochome Saula

117 S.N.C.C (Reserved for Coffee Society)

118 S.N.C.C (Reserved for Sare Water Point)
119 Raywer Hinga

212 S.N.C.C (Reserved for Awendo Water Pump)
589 John Olieko Aenda and R. Awuondu Alieko
590 J. Obogo (name not legible)

1025 S.N.C.C (Reserved for Awendo Muslim)
1039 S.N.C.C (Reserved for Awendo Pentocostal Church
1054 John Mijungu Kisia

1067 John Eliud Ogutu

1079 K. Group (name not legible)

1080 Nelson Orwa OObuja and Kenedy Ochieng Orwa
1081 Rosalina Nyakure

1082 Barrack Owiro and

1083 Joab Oylugi

1089 John Agreey Onjola

1090 James Onyango

1091 Solomon Ogutu Odera

1092 Festus Oguta Osoi and Elija Odongo Owiro
1093 Jairo Owino Odera

1094 Agani Odera

1095 James Onyango

1102 Boaz Owino Opiyo

1111 Timotheo Rayamo Okwach

1114 Phoebe Akinyi Odenyo

1115 Denis Ochora Owinog

1116 Samuel Ondiega Okwach

1117 Salim Nyamwanda Okwach

1118 Vitalis Nyaisia Okwach

1155 Bernard Otieno

1182 Joel Orege Atisu

Wawere Sub-location

155 Odoyo Ojamb

156 Fatuma Achieng

187 Odhiambo Odundo

158 Joseph Oduogo




159 Opiyo Olumwa

161 S.N.C.C

162 S.N.C.C

163 Barack Aduo

164 Ishmael Mijungo

165 Dalmas Kawa Achacha

166 Washington Wagamba

167 Silvanus OpiyoChacha

167 Okombo Okwiri - share
Okwiri Okwiri-share

169 Opany Okwiri

171 Nehemia Okinyi

172 Jeremia Kamala

198 Opero Odek

199 Anderea Angila

200 Odhiambo Dawo

201 Mijungu Ochala

202 Dawo Mujungu

203 Ronga Miswetu

204 Mijungu Miswetu

205 Otieno Miswetu

206 Wagumba Miswetu

207 Silphano Miswetu

208 Oduor Miswetu

363 Mijungu Ochola

499 Okumu Oyier

502 John Wagumba

525 Miganda Madiri

6592 Pius Arido

611 Aura Ojambi
Odongo Madiri-share
Otieno Maganda-share

Waundaha Sub-location

138 Joram Ogundha
Christopher alando

139 James Otieno Amamo

422 Owiti Mamba

Honourable Chair, we request for more time to provide the list of persons who
were compensated after compulsory acquisition.



iii.  Public Petition No. 36 of 2023 regarding delayed adjudication and
settlement of residents of Misufini, Vibandani and Kibarani Subloca-
tions, Tezo Location, Kilifi County on the ownership status of L.R. No’s.
5046/9-38

Honourable Chair, information on the ownership status of L.R. No’s 5046/9-
38 1s presented in the matrix below.

L.R. NO. CR.NO. | SIZE(HA.) REGISTERED OWNER

5046/9 (To be provided)

5046/10 | 71563 22.30 The Coast Development Company Ltd

5046/11 | 71564 1.520 The Coast Development Company Ltd.
The title has been closed on surrender.

5046/12 (To be provided)

5046/13 (To be provided)

5046/14 | 73536 0.0281 The Coast Development Company Ltd.

There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/15 |73537 0.0293 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/16 | 73538 0.0386 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/17 | 73539 0.0405 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/18 | 73540 0.0425 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/19 | 73541 0.0444 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/20 |73542 0.0463 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/21 |73543 0.0482 The Coast Development Company Ltd.




There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/22

73544

0.0501

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/23

(To be provided)

5046/24

73546

0.0446

The Coast Development Company Ltd.
There 1s a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/25

73547

0.0450

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/26

73548

0.0450

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/27

73549

0.1543

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/28

(To be provided)

5046/29

73551

0.0677

The Coast Development Company Ltd.
There is a caution dated May. 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/30

73552

0.0410

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/31

(To be provided)

5046/32

73554

0.0422

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/33

73555

0.0342

The Coast Development Company Ltd.
There 1s a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/34

73556

0.0594

The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.




5046/35 | 73557 0.0450 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/36 | 73558 0.0450 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/37 | 73559 0.0437 The Coast Development Company Ltd.
There is a caution dated May 9, 2023
by Victoria Naishorua Keen claiming
beneficiary interest.

5046/38 (To be provided)

Copies of the search certificates are marked annexure 6.

iv.  Public Petition No. 14 of 2023 regarding delayed adjudication and
settlement of residents of Mnarani Sublocation, Kilifi County.

The Petitioners, who are residents of Mnarani Village in Mnarani Ward, Kilifi
North Constituency claim that they have occupied the subject land for more
than 100 years. They allege that the whole Mnarani village was surveyed on
28" May 1912 and granted in favour of Mr.Byremji Rustumji Khanjuri but the
land was later illegally acquired by Arab families who registered the land as
their property. '

The petitioners aver that the land measures approximately 172.8 acres and is
registered as plot No. YSR130 section V in the name of Kalthum Binti
Mohammed and Shariffa Binti Mohamed as an agricultural land. They further
claim that the registered owners migrated to the Middle East leaving the
property under the care of the trustees who invited the locals to settle in the
area willingly and pay a monthly fee. They claim they were allowed to build a
school which is the present Mnarani Primary School.

The Petitioners further allege that the land ceased being an agricultural land
and became residential owing to the population size of 20,000 people with a
Mosque, Churches, Schools and other social amenities. They claim that they
have put the land into good economic use, constructed residentials houses and
commercial centres which is earning them income.

The petitioners claim that efforts to have the matter addressed by the relevant
authorities have been futile and it is the reason they have prayed this Committee;

i.  Inquire into the ownership of the land occupied by Mnarani residents
registered as plot No. YSR130 Section V situated at Mnarani-Kilifi



Takaungu in the name of Kalthum Binti Mohammed and Shariffa Binti
Mohammed,

il. Recommend that the parcel of land in Mnarani be acquired and granted
to the present occupants and that the process of compensation be final-
1zed;

iii. Recommend that the land be adjudicated so as to ensure that the residents
acquire title deeds and save the residents from the alleged erroneous rec-
ords and missing information on the parcels of land; and,

iv.  Makes any other recommendation or action it deems fit in addressing the
plight of the petitioners.

Honourable Chair,

As per our records, the land in question falls under Plot No. 7 Group V Kilifi
measuring approximately 172.80 acres. It is registered as LT. 45, Folio 475, File
15284 on freehold basis in favour of Wakf of Khadija Binti Suleiman El-Busaidy
who is still the current registered owner. Annexure 7 is a copy of the certificate
of postal search.

However, the parcel of land has been encumbered by three different caveats
registered in favor of three different parties;

e Caveat dated April 21, 1965 by Ag. Registrar of Titles Mombasa claiming
ownership by compulsory acquisition by virtue of Gazette Notice No. 12
of 1965 — 7.20 acres.

e Caveat dated November 4, 1965 by East African Power and Lighting
claiming a grant of easement.

e Caveat dated 1965 by Ag. Registrar of Titles on behalf of Government of
Kenya claiming ownership by compulsory acquisition of 2.83 acres being
portion of Plot 7 Group V by virtue of Gazette No. 72 of 1966.

Honourable Chair, the Ministry will in the next Financial Year (2024/2025)
initiate negotiations with the registered land owners with a view of arriving at
an agreeable compensation and surrender of the land for settlement.

Honourable Chair, I submit.

BPle

Hon. Alice-Wahome
CABINET SECRETARY

February 28,2024



REPUBLIC OF KENYA

MINISTRY OF LANDS, PUBLIC WORKS, HOUSING AND URBAN
DEVELOPMENT

RESPONSES TO THE NATIONAL ASSEMBLY PUBLIC PETITIONS COMMITTEE Ol
VARIOUS PETITIONS

Honourable Chair,

Pursuant to a letter Ref. KNA/DLPS/PPETC/CORR/2023/266 dated November €
2023, the Committee invited the Cabinet Secretary Ministry of Lands, Publi
Works, Housing and Urban Development to respond to;

3 Public Petition No. 4 of 2023 regarding delayed adjudication of squatter
after the expiry of lease of Macalder Mines Ltd Land

ii.  Public Petition No. 11 of 2023 regarding the illegal acquisition of privat
land by the defunct Awendo Town Council.

iii.  Public Petition No. 36 of 2023 regarding delayed adjudication anc
settlement of residents of Misufini, Vibandani and Kibarani Sublocations
Tezo Location, Kilifi County.

iv.  Public Petition No. 14 of 2023 regarding delayed adjudication anc
settlement of residents of Mnarani Sublocation, Kilifi County.

Honourable Chair, this is further to our response dated October 3, 2023, markec
annexure 1.

Responses

1. Public Petition No. 4 of 2023 regarding delayed adjudication of squatters
after the expiry of lease of Macalder Mines Ltd Land

Honourable Chair,

In our response dated October 3, 2023, we had indicated the Macalder Mines fall
within a parcel registered as Muhuru/Kadem/Macalder/498 measuring
approximately 2167.5 hectares. According to our records, the parcel is still

1o0f4



registered in favour of the defunct South Nyanza County Council (now Coun ty
Government of Migori).

We have since established that the Cabinet Secretary for Environment and Forestry
gazetted the area as forest land. Annexure 2 is a copy of Legal Notice No. 85 of
June 13,2023, The area gazetted is delineated, edged on boundary plan number
175/517. Henceforth, the land is public land under the management of the Kenya
Yorest Service and cannot be adjudicated by the Ministry.

The Ministry of Environment and Forestry is better placed to explain the processes
leading up to the gazettement of the land as forest land.

ii.  Public Petition No. 11 of 2023 regarding the illegal acquisition of private
land by the defunct Awendo Town Council.

Honourable Chair, 1 wish to submit as follows: -
Background

The Petitioners state that in 1988, the allocation of plots to various persons was
halied by the then South Nyanza District Plot Allocation Committee on grounds
that the Government had acquired the said pieces of land. The petitioners claim to
have lodged a complaint with the Ministry of lands and were confirmed to be the
legal owners of the said land.

The Petitioners contend that in 2003, the Awendo Town Council embarked on
evicting landowners without any notice or orders on grounds that the said parcels
of land had been compulsorily acquired by Government.

The Petitioners state that they took legal action in 2005 by suing the Awendo Town
Council at the High Court in Kisumu, which ruled in their favour. T hey allege the
Councll failed to produce acquisition and compensation documents to the court.
The court directed the District Land Registrar to issue title deeds to the original
landowners. They state that the Council moved to the Court of Appeal but lost.

The Fetitioners further allege that the Awendo Town Council having been
dissatisfied by the judgment of the Court of Appeal appealed the decision at the
Supreme Court which was dismissed by the Supreme Court.

The Petitioners therefore pray to be compensated for the lands they lost due to
illegal allocation by the defunct Awendo Town Council.

Honourable Chair, [ wish to respond as follows;

20f4



Response

In 1976, the Government of Kenya issued two Gazette Notices informing the Public
of its intention to acquire privately owned parcels of land in the then South Nyanza
District. The Government was acting pursuant to the provisions of Section 75 of
the retired Constitution and Section 6(2) of the Land Acquisition Act of 1968 (now
repealed).

The Government proceeded to acquire various parcels in Awendo Township.
Subsequently, the affected proprietors were fully compensated. In 2005, the
acquisitions were challenged by the Petitioners in the High Court Civil Suit No.
133 of 2005, Kisumu. The Petitioners herein challenged the process of compulsory
acquisition of the gazetted parcels and the allocation of the unutilised portions to
third parties by the Government. The High Court ruled in favour of the Petitioners
directing the District Land Registrar to re-survey the unutilised land and issue title
deeds to the Petitioners.

The County Council of Awendo being dissatisfied by the decision of the High Court
lodged an Appeal at the Court of Appeal in Civil Appeal No. 161 of 2010. The
Court of Appeal upheld the Judgment of the High Court and dismissed the appeal.

Honourable Chair, the County Council of Awendo further appealed the judgement
of the Court of Appeal to the Supreme Court. In Petition No. 37 of 2014, the
Supreme Court overturned the Judgement of the Court of Appeal.

It was the Supreme Court’s opinion that the parcels were compulsorily acquired
by the Government of Kenya and that the proprietors of the parcels in the Gazette
Notices were fully compensated. However, the court noted that parcel no. North
Sakwa/Kamasonga/1193 was not listed in the gazette notices and that the
proprietor had not been compensated. Annexure 3 is a copy of the Supreme’s Court
Judgement.

Honourable Chair, the issues canvassed in this Petition have been adjudicated by
the highest court in the Country.

ili.  Public Petition No. 36 of 2023 regarding delayed adjudication and
settlement of residents of Misufini, Vibandani and Kibarani Sublocations,
Tezo Location, Kilifi County.

Honourable Chair, in our response dated October 3, 2023, we promised to furnish
further information on the ownership status of L.R. No’s 5046/9-38. We request
for more time as we continue to compile a comprehensive list of the respective land
owners.

iv.  Public Petition No. 14 of 2023 regarding delayed adjudication and
settlement of residents of Mnarani Sublocation, Kilifi County.

3o0fd



The Petitioners, who are residents of Mnarani Village in Mnarani Ward, Kilifi -

North Constituency claim that they have occupied the subject land for more tha
100 years. They allege that the whole Mnarani village was surveyed on 28™ Ma
1912 and granted in favour of Mr.Byremji Rustumji Khanjuri but the land was
later illegally acquired by Arab families who registered the land as their propert

The petitioners aver that the land measures approximately 172.8 acres and is
registered as plot No. YSR130 section V in the name of Kalthum Binti Mohamme
and Shariffa Binti Mohamed as an agricultural land. They further claim that the
registered owners migrated to the Middle East leaving the property under the
care of the trustees who invited the locals to settle in the area willingly and pay ¢
monthly fee. They claim they were allowed to build a school which is the preseni
Mnarani Primary School.

The Petitioners further allege that the land ceased being an agricultural lan” and
became residential owing to the population size of 20,000 people with a Mosque
Churches, Schools and other social amenities. They claim that they have put the
land into good economic use, constructed residentials houses and commercial -
centres which is earning them income.

The petitioners claim that efforts to have the matter addressed by the relevant *
authorities have been futile and it is the reason they have prayed this Committee;

. Inquire into the ownership of the land occupied by Mnarani residents
registered as plot No. YSR130 Section V situated at Mnarani-Kilifi
Takaungu in the name of Kalthum Binti Mohammed and Shariffa Binti
Mohammed,;

ii.  Recommend that the parcel of land in Mnarani be acquired and granted to
the present occupants and that theprocess of compensation be finalized,

lii.  Recommend that the land be adjudicated so as to ensure that the reside s
acquire title deeds and save the residents from the alleged erroneous
records and missing information on the parcels of land; and,

iv.  Makes any other recommendation or action it deems fit in addressing the
plight of the petitioners.

Honourable Chair, we request for more time to be able to give a comprehensive
response on this petition.

Honourable Chair, I submit.

Hon. Alice Wahome
CABINET SECRETARY
November 14, 2023
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LEGAL NOTICE No. 85

THE FOREST CONSERVATION AND MANAGEMENT ACT
(No.34 of 2016)
DECLARATION OF MACALDER FOREST.

IN EXERCISE of the powers conferred by section 31(2) of the
Forest Conservation and Management Act, the Cabinet Secreta_ry for
Environment and Forestry declares that the area described in the
Schedule hereto be a forest area.

SCHEDULE

An area of land approximately 2494.95 hectares (6165.02 Acres),
situated Approximately 25 kms north west of Migori Township, Migori
County the boundaries of which are more particularly delineated, edg_ed
green, on Boundary Plan No. 175/517 which is signed and sealed with
a seal of Survey of Kenya, and deposited at the Survey Records Office,
Survey of Kenya, Nairobi and a copy of which may be inspected at the
office of the County Forest Conservator, Migori County and Kenya
Forest Service Headquarters, Nairobi. '

Made on 13th June, 2023.
SOIPAN TUYA,

Cabinet Secretary Ministry of
Environment, Climate Change and Forestry.

LEGAL NOTICE No. 86
THE FOREST CONSERVATION AND MANAGEMENT ACT
(No. 34 of 2016)
DECLARATION OF DANDU HILL FOREST

IN EXERCISE of the powers conferred by section 31(2) of the
Forest Conservation and Management Act, the Cabinet Secretary for
Environment and Forestry declares that the area described in the
Schedule hereto be a forest area.

SCHEDULE

. An area of land approximately 1779.70 hectares (4397.73 Acres),
situated Approximately 227 kms south west of Mandera Township,
Mandera County the boundaries of which are more particularly
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NELSON ODUOR ONYANGO & 12 others v TOWN COUNCIL OF AWENDO [2009] eKLR

ﬂKE NYA LAW

Whexe Legal Informaticn is Public Knowledge
REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA

OF Kisll
Civil Case 133 of 2005
NELSON ODUOR ONYANGO ......ccveun..... 15" PLAINTIFF
MIJUNGU MISWETA....cooreeemnmenaesnencnernnnn 2w PLAINTIFF
HEZHON DTIBMO ccxmsmsesmmsssmmswisim 3w PLAINTIFF
ROSALINA NYAKURE ......ccovcueiininnnnnnn., 4™ PLAINTIFF
JAIRO OWINO ODERA ......veevmrverrenennnennn, 5™ PLAINTIFF
TIMOTHEO RAYAMO OKWACH ................ 6™ PLAINTIFF
OBIERO OMEDQO ........ccovirmuciiirrennnnnnn... 7™ PLAINTIFF
ELIUD OGUTU SIRAMA .....cccoiiivirnnennrnnncnnn 8™ PLAINTIFF
JOSEPH OMONDI RONGO ......ccevvurinvnannnn. 9™ PLAINTIFF
JAMES OMONDI ANINDO.........cccovremnnnnnn. 10™ PLAINTIFF
JOSEPH ODIWUOR OCHOME .................. 11™ PLAINTIFF
JOHN ONYANGO DAWO .......ccconverivvvnnnens 12m™ PLAINTIFF
CHARLES OBUNGA OKOMBO .................. 13™ PLAINTIFF
VERSUS

TOWN COUNCIL OF AWENDO ......c.cceeernnnnn.

JUDGMENT

DEFENDANT

On 14~ Octdber, 2005 the plaintiffs filed Originating Summons brought under Order XXXVI rule 1 of the Civil

Procedure Rules and urged the court to determine seventeen questions which relate to the following parcels of land:

(a)
(b)

Land Parcel No. North Sakwa/Kamasoga/46

Land Parcel No. South Sakwa/Waware/ 204

O



(c) Land Parcel No. North Sakwa/Kamasoga/34

(d) Land Parcel No. North Sakwa/Kamasoga/1081
(e) Land Parcel No. North Sakwa/Kamasoga/1093
N Land Parcel No. North Sakwa/Kamasoga/1111
(g) Land Parcel No. North Sakwa/Kamasoga/1193
(h) Land Parcel No. North Sakwa/Kamasoga/1067
(i) Land Parcel No. South Sakwa/Waware/207

() Land Parcel No. North Sakwa/Kamasoga/45
(k) Land Parcel No. North Sakwa/Kamasoga/111
()] Land Parcel No. South Sakwa/Waware/202

(m) Land Parcel No. South Sakwa/Waware/168
All the aforesaid parcels of the land shall collectively be referred to as “the suit lands.”

The defendant claims to have acquired the suit lands by way of compulsory acquisition through the Government of
Kenya. The court was asked to determine the following questions:

“1. Whether the Government of Kenya

compulsorily acquired the above parcels

of land.

2. Whether the said acquisition (if any) by
the Government of Kenya was for the sole
purpose of establishing the nuclear estate
for South Nyanza Company Limited

(hereinafter referred to as “SONY")

3. Whether the Government upon acquisition
(if any) utilized the whole or part of the

said parcels of land.






6. Whether the respondent has any proprietary rights over and above the applicants in respect of the un
utilized portions of the above listed Parcels of land.

10. Whether the respondent and/or jtg
officials have any right or authority to
evict, demolish or interfere with the
applicants’ properties and quiet

Possession of the syj lands,



13.Whether an injunction should issue against the respondent by her self, her agents or workers preventing
her from evicting, dispossessing or in any way interfering with the applicants’ occupation, use and quiet

enjoyment of the unutilized portions of the said parcels.

14.Whether the respondent should compensate the applicants for any losses incurred through her acts of

destruction of the applicants’ properties on the suit lands.

15.Whether a perpetual injunction should issue restraining the respondent and its agents or workers from
interfering with the applicants’ quiet possession and use of the suit lands.

16.Whether the respondent should pay costs of this suit.

17.That such orders may be issued by the court as may attain the ends of justice.”

Each of the plaintiffs swore an affidavit in support of the originating motion. The contents of the affidavits are more or

less the same.

The first plaintiff stated in his affidavit that he was one of the owners of a parcel of land known as North
Sakwa/Kamasogal46. The said parcel of land was registered in the names of Amara Obat, Odang Obat, Samson
Oloo Onyango and himself (Nelson Oduor Onyango) with each of the registered proprietors owning one quarter
share thereof. The land measured 12.4 Hectares. The said registration was effected on 31« August, 1976. On
24" September, 1976, the Government of Kenya through Gazette Notice No. 2996 compulsorily acquired the aforesaid
parcel of land. The Gazette Notice referred to was issued by the Commissioner of Lands and

stated in part as hereunder:
“GAZETTE NOTICE NO. 2996
THE LAND ACQUISITION ACT 1968
(NO. 47 OF 1968)
NOTICE OF INTENTION TO ACQUIRE LAND.
IN PURSUANCE of section 6 (2) of the Land

Acquisition Act, 1968, | hereby give notice that







the Government intends to acquire the
following land for the South Nyanza Sugar

Scheme in South Nyanza District:”

hectares were actually utilized for the said purpose and 6.70 hectares was never utilized ang SONY does not require
the remainder thereof.

him, claiming that it hag acquired that land from the Govemnment of the Republic of Kenya. The first plaintiff's contention
was that he was still the beneficial owner of the unutilizeq portion of his ancestral land and the defendant has no
proprietary interest over the same. He urged the court to make a declaration to that effect.

On 28~ April, 2006 the defendant, through Barnaba Kosgey, the then Town Clerk, filed a replying affidavit to the
aforesaid Originating Summons. He agreed that the Government of Kenya Compulserily acquired the suit lands for the
Purpose of development of SONY. He contended that when land i i i












The eighth plaintiff, John Eliud Ogutu, was the registered proprietor  of parcel No. North

SakwalKamasogaHOS?. The land measures 1.7 hectares. An extract of the title that was Produced in court showed
that the land was Compulsorily acquired by the Governmen

t vide Gazette Notice No. 3738 of 24> December
1978. However, the eighth plaintiff said that he was not aware of such acquisition. He claimed that he was still in
OCcupation of a portion of the land and the Government had not tolg him to vacate the same. However, the defendant
had purported to subdivide the remaining portion of the Jand and allocate it to various people. He added that he had
no claim regarding the Portion of his land that was utilized by SONY in growing sugarcane.

The eighth Plaintiff referred to g letter dated 29» February, 1976 that was written by the Chief Land Registrar to the
District Land Registrar, Homa Bay. The letter referred to various complaints from People whose lands were
compulsorily acquired for the benefit of SONY. They complained that they haq not been issued with title deeds for the
portions of lands that remained after the compulsory acquisition exercise. The Chief Land Registrar further stated that:

“Some of those remainder portions haye
been subdivided by the owners but
mutations have not been registereq by
your office for reasons which are not
clear. Itis also alleged that some of the
remainder portions have been allocated
to third parties by the Commissioner of
Lands despite the fact that the owners

are in OCcupation.

Some of the parcels affacteq are
numbers Soyth Sakwa/WawareIﬂO.
171,153,154,592,594, and 652, and ajso
the land of the late Andrea Amindo

(parcel No, North Sakwa/KamasogaMS).

Please have this matter sorted out once






and for all in Consultation with the
District Surveyor, Migori. In case you do
not have all the Gazette Notices
¢oncerned, yoy should arrange to obtain

them from the Chief Valuer, Nairobj »

In cross-examination, the eighth plaintiff sajq that he was not aware of the compulsory acquisition cited jn Gazette
Notice No. 3738. He said that he did not receive any Compensation from the Govemment, He further claimed that he
was occupying the whole of hjg land but the defendant has been interfen'ng with it. He alleged that the defendant burnt
his home on 25" August 2008 and a féport was made 1o the police.

In cross €xamination, the witness stateq that his father died in 1977 but since then no letters of administration in
espect of hig estate hag been obtained,






acquired the suit lands for the benefit of SONY ang the plaintiffs had not shown that any portions of the acquired lands
'emained unutilized. Byy even if SONY was not using all the lands that haqd been compuilsorily acquired by the
Government, the plaintiffs could not claim any portions thereof as they had been fully compensated, He urged the court
to dismiss the case.

In cross examination, DW1 said that he had no letter from the President to shoy that the unutilizeq portions of the
suit lands were to révert to the defendant. He reiterated that the suit lands were acquired for purposes of establishing
SONY. The witness saiqg that he was not aware that any portions of the suit lands remained in occupation of the
plaintiffs.

compulsorlly taken Possession of, and
no interest in or right over Property of
any description shall be Compulsorily
acquired, except where the following

conditions are satisfied —

(a) the taking of Possession of
acquisition s Necessary in the
Interests of defence, public safety,

public order, public morality, publc






health, town and country plannlng
or the development or utllization of
Property so as to pPromote the

public benefit; and

(b) the hecessity thereof is such as to
afford reasonable Justification for
the causing of hardship that may

resort to any pPerson having an
interest or right over the Property;

and

(c) provision is made by a law
applicable to that taking of
Possessijon or acquisition for the
Prompt Payment of fyy;

Compensation.”






S0 acquired.

Itis not in dispute that the Commissioner of Lands Published Gazette Notices Nos, 3737 on 24~ December, 1976 and
2996 on gn October, 1976.

The plaintiffs testified that the suit Jands Were not acquired in their entirety, only portionsg thereof that were
utilized. Thejr contention was that the unutilizeq Portions of the syjt lands ought to have reverteq back to them. The
defendant's Contention on the other hand was that the plaintitfs, haw’hg been fully Compensated, their interests on the
Suit lands were extinguished ang the remainder of the Suil lands that were not taken by SONY became Government
Property ang the defendant was holding the same in trust for the Government. The defendant cited the provisions

of section 119 of the Constitution,

I have highlighteq the provisions of section 1 14, 115, 118 and 119 of the Constitution to show that the defendant's
contention that it js holding portions of the suit Jangs in trust for the Government of Kenya has no legal basis. Even i
the suit lands were once part of Tryst Land, upop the demarcation and registration of the same in the names of the
Plaintiffs, the |ang Ceased to be under the Jurisdiction of the local County Counci and became private Property. At the

documents of title hag been acquired,
the Commlssloner shall, as Soon as
practlcable, Cause a fina| Survey to bo

made of al| the land acqulired,”






From the plaintiffs’ evidence, the Chief Land Registrar wrote to the District Lang Registrar, Homa Bay, on
29 February, 199g and drew his attention to the provisions of section 17 as quoted herein above. The plaintiffs
testified that they remained in Occupation of the portions of thejr respective lands that were not put under Sugarcane
growing by SONY. Majority of them claimeqg that they were later evicted by the defendant. They claimed that the

himself thys:

“There Is plainly no such carte blanche
intended in the Provisions of the law cited
above. The land myst be Used, subsequent to
the acquisition, for 5 lawful Purpose, and as |
see it, the only lawfyj Purpose js the one for

which It was Intended.”

In MUNICIPAL COUNCIL. OF SYDNEY =VS. CAMPBELL [1923] AC 338, it was held that:

“A body sych as the Municipal councif of

Sydney, authorized to take land
co:ﬁpulsorﬂy for Specified Purposes will not

be permitted to exercise its power for






different Purposes, ang if it attempts to do

S0, the courts will interfere.”

of the suijt lands utilizeq all or part of the

aforesajqg lands.

€quitable interest over the same,






6. Whether the defendant hag any proprietary rights over and above the plaintiffs jn respect of the unutilized
Portions of the Suit lands,

It was not demonstrated by the defendant that it acquired any Proprietary rights from the Governmenl of Kenya, There
Was no grant or any form of authorization from the Commissioner of Lands authorizing the defendant o move into the
unutilized Portions of the Suit lands.

8 & 9. Whether the defendant through her
officers is guilty of fraudulent and
unlawful dealings with the unutilizeq

portions.

evict, demolish o Interfere with the
plaintiffs’ Properties ang their quiet

Possession of the suit lands,



s




original land owners,

12. Whether the plaintiffs as the beneficja)
owners of the unutilized Portions of the
Suit lands are entitled to haye the same

interests registered.

Having established that the unutilized portions of the Suit lands were found to pe unsuitable for Sugarcane farming ang
were not therefore Occupied by SONY, and considering that section 75 of the Constitution fequires that once land
has been Compulsorily acquired ought to be used for the designated Purpose only, the original owners of the syit lands
ought to be registered ag the lawful owners of the unutilized parcels of the suit lands, Thase parcels that were not
utilized by SONY should be fe-surveyed and tjyje deeds thereof issued 1o the rightful persons by the area Land
Registrar.

13 & 15, Whether an injunction
should issye against the defendant
to restrain her from evicting,
dfspossesslng orin any way
interfering with the plaintiffs'
Occupation of the unutilizeq

portions of the suit lands,

Since the Plaintiffs ang/or the original Owners of the suit lands are the beneficial owners of those lands and the
defendant has no rights over the Same, an injunction ought to, and is hereby issued, restraining the defendant, her
agents and/or servants from evicting, dispossessing or interfering with the plaintiffs’ Occupation, use and enjoyment of
the unutilized Portions of the syit lands,

14. Whether the defendant should

compensate the plaintiffs for any losses






incurred through her acts of destruction

of their Properties,

{
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REPUBLIC OF KENYA
———=22L OF KENYA

THE MATTER OF LAND REGISTRATION ACT NO 3 OF 2012
IN THE MATTER OF LAND ACT No, ¢ OF 2012¢

THE REGISTRATION OF TITLES ACT

CAP.281 REPEALED)

CERTIFICATE OF POSTAL SEARCH 15™ NOVEMBER, 2023

PLOT NUMBER: L. R. NO. 5046/10 - KILIFI
TITLE NUMBER: CR. 71563

AREA: 22.30 HA.

TENURE: LEASEHOLD

TERM: 999 YEARS
FROM: 1/5/1929
RENT: KSHs, 41,325/= p, A, (REV)
REGISTERED OWNER: THE CoaAsT DEVELOPMENT COMPANY LIMITED

ENCUMBRANCE: NIL

.407

. 5
s L@:{.
REGIS R OF TITLES






IN THE MATTER of LAND acT No. 6 oF 2012,

THE REGISTRATION OF TITLES ACT

CAP.281 REPEALED)

PLOT NUMBER:
TITLE NUMBER.
AREA;

TENURE:
REGISTERED OWNER:
ENCUMBRANCE:

L. R. nO. 5046/11 - KILIFI

CR. 71564

L.520 Ha,

FREEHOLD

THE coasTt DEVELOPMENT COMPANY LIMITED

TITLE CLOSED oN SUBDIVISIONS.







REPUBLIC OF KENYA
=L OF KENyp

THE MATTER OF LAND REGISTRATION ACT NO 3 oF 2012

IN THE MATTER OF LAND ACT No. 6 OF 2012

THE REGISTRATION OF TITLEs ACT

CAP.281 (REPEALED)

CERTIFICATE OF POSTAL SEARCH 15™ NOVEMBER( 2023

PLOT NUMBER.
TITLE NUMBER:
AREA:

TENURE:

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO, 5046/14 - KILIFT

CR. 73536

0.0281 HA.

LEASEHOLD

TERM: 99 YEARS

FROM: 1/8/2018

RENT: KSHs, 620/= P, A, (REV)

THE COAST DEVELOPMENT COMPANY LIMITED

CAUTION DATED g™ MAY, 2023 gy VICTORIA
NAISHORUA KEEN CLAIMING BENEFICIARY INTEREST,

REGT RAR OF TITLES







REPUBLIC OF KENYA

THE REGISTRATION OF TITLEg ACT

CAP.281 (REPEALED)

CERTIFICATE OF POsTA; SEARCH 15™ NOVEMBER. 2023
PLOT NUMBER.

L. R. NO, 5046/15 . KILIF

TITLE NUMBER: CR. 73537
AREA; 0.0293 Hp
TENURE. LEASEHOLD

TERM: 99 yppRs
FROM: 1/8/2015
RENT: KSHs. 630/~ P. A. (REV)

REGISTERED OWNER:
ENCUMBRANCE:







REPUBLIC OF KENYA
T =« OF KENYA

CAP.287 (REPEALED)

CERTIFICATE OF POSTAL SEARCH 15 NOVEMBER, 2023
PLOT NUMBER.

L. R, NO, 5046/16 - KILIFT

TITLE NUMBER: CR. 73533
AREA: 0.0386 HA.
TENURE. LEASEHOLD

TERM: 99 YEARS
FROM: 1/4/2018
RENT:; KSHs, 830/= p, A (REV)
REGISTERED OWNER: THE CoasT DEVELOPMENT COMPANY LIMITED

ENCUMBRANCE: CAUTION DATED g MAY, 2023

g BY VICTOR1p
NAISHORUA kegy CLAIMING BENEFICIARY INTEREST.







CAP.281 REPEALED)

REGISTERED OWNER:

ENCUMBRANCE:

L. R. NO. 5046/17 - KILIF

CR. 73539
0.0405 Hp,

LEASEHOLD

TERM: 99 YEARS

FROM; 1/8/2018

RENT: KsHs, 970/= p, A (REV)

CAUTION DATED g™ MAY, 2023 gy VICTORIA
NAISHORUA KEEN CLAIMING BENEFICIARY INTEREST,

C_¢ =

i . =z
REGISTRAR OF TIT1£s %

Mamen.,












CAP.28; (REPEALED)

CERTIFICATE OF POSTAL SEARCH 15™ NOVEMBER. 2023
PLOT NUMBER.

L. R. NO, 3046/19 - KILIFT

TITLE NUMBER: CR. 7354;
AREA: 0.0449 Hp.
TENURE: LEASEHOLD

TERM: 9g YEARS
FROM: 1/8/2018

REGISTERED OWNER;
ENCUMBRANCE:







REPUBLIC of KENYA
==—=2LlC OF KENYA

THE MATTER of LAND REGISTRATION ACT NO 3 OF 2012
IN THE MATTER oF LAND ACT No. 6 OF 2012¢
THE REGISTRATION OF TITLES ACT

AP.281 REPEALED)

CE 1 Jok: LEARHI"’NVE'BERZZ

PLOT NUMBER. L. R.NO. 5046/20 - k11 1ry

TITLE NUMBER: CR. 73542

AREA: 0.0463 HaA.

TENURE:; LEASEHOLD
TERM: 99 YEARS

FROM: 1/8/2013 _
RENT: KSHS. 1,000/= p_ 5 (REV)

: REGISTE__R_ED OWNER: THE COAST DEVELOPMENT COMPANY LIMITED

: ENCUMBRANCE CAUTION DATEp g MAY, 2023 gy
g ~ NAISH HORUA KEEN CLAIMING | BENEFI(ARY INTEREST
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REPUBLIC OF KENYA
THE MATTER OF LAND REGIS'I‘RAT‘ION ACT NO 3 oFf 2012
INTHE MATTER OF LAND ACT NO, 6 o 2012

THE REGISTRATION OF TITLES ACT
CAP.281 [REPEALEQI
C

ERTIFICATE OF POSTAL SEARCH AS ON 15T NOVEMBER, 2023
PLOT NUMBER :

5046/21 - KILIF[

TITLE NUMBER CR. 73543 a
C AREA 0.0482 HA. o
TENURE : LEASEHOLD
. TERM: 99 YEARS
FROM: 1.8.2018
RENT: kshs.1,040/= p.A. (REV)
b REGISTERED OWNER THE COAST DEVELOPMENT company LIMITED
. ENCUMBRANCE CAUTION DATED 97 MAY, 2023 gy : i
VICTORIA NAISHORUA KEEN CLAIMING A :
BENEFICIARY INTER i







REPUBLIC gF KENYA
THEMATTER o LAND REGISTRATION ACT NO 3 0F 2012

INTHE MATTER oF LAND ACT N, 60F2012

THE REGISTRATION OF TITLES ACT

PLOT NUMBER : 5046/227 - KILIFI
TITLE NUMBER : CR. 73544

AREA : 0.0501 HA.
TENURE : LEASEHOLD

TERM: 99 YEARS
FROM: 1.8.2018
RENT: KsHs, 1,080/=p4. (REV)

[ R E—






REPUBLIC oF KENYA
THE MATTER oF LAND REGISTRAT!ON ACTNO 3 OF 2012

IN THE MATTER of LAND ACT N, 6 0F 2012

THE REGIS'!'RATION OF TITLES ACT

CAP.281 IREPEALEDI

PLOT NUMBER : 3046/24 - KILIF]
TITLE NUMBER 5 CR. 73546

AREA : 0.0446 Ha,
TENURE : LEASEHOLD

TERM: 99 YEARS
FROM; 1.8.2018
RENT: KSHS.960/: P.A. (REV)

REGISTERED OWNER : THE coasT DEVELOPMENT COMPANY LIMITED
ENCUMBRANCE : CAUTION DATED gt MAY, 2023 By
VICTOR[A N{\_.[SHORUA KEEN CLAIMING
BENEFICIA

RFINTEREST

REGISTRAR OF TITLE







RECUBLIC OF KENYA

THE MATTER OorLAND REGIS'I'RA'I'ION ACTNO 3 Or 2012

INTHE MATTER OF LAND ACT Ng. 60F 2012

THE REGISTRATION OF TITLES ACT

CAP.281 U!EPEALED]

PLOT NUMBER 5046/25 - KILIF|
TITLE NUMBER CR. 73547
AREA 0.0450 Ha.
TENURE LEASEHOLD
TERM: 99 YEARS
FROM: 1.8.2018
RENT: KSHS.970/= P.A. (REV)
REGISTERED OWNER THE coAsT DEVELO_PMENT COMPANY LIMITED
ENCUMBRANCE

CAUTION DATED 91w MAY, 2023 By
VICTORIA_NAISHORUA KEBN._CLA:MINQ »







Rl:'l'l!“l.l(.' or KENYA
g l\-l,'\'l"l'l-.'l{ ot LAND Rl:'(il.\"l’l(/\'l'l()N ACT NO 30 2012
N Thi: f\'l/\'l"l'l-.'l( Or tanp ACT N, 6OF 2012

THY IH'.'(.'IS'I'RATI()N o Ty, ES AcT
CALZBL (jipyp,, 1)
CE} NS A’ LEQp l’()'\l/\l‘ ,SI,AR(J S
PLoT NUMBI R i

TITLE NUMBER

CI. 73548
AREA 0.0450 [tA.
TENURE LEASE HoLp
TERM: 99 YEARS
FROM: 1.8.2018
RENT KS!-[S.‘)?U/: P.A. (REV]
REG]STERED OWNER I'HE coAasT DEVELOPMENT COMPANY LiMiTep
ENCUMBRANCE

CAUTION DATED 9y MA

VICTORIA NAIS‘HORU/\ KEFN CLAIN
BENEF|C [AR Y INTERES ;

REGISTRAR oF TITLES J?V;







lel’(l“l.l([ OF Ki:Nyp

THE MATTER OF LAND Rl:'(.'!S"l'H,f\'I'IUN ACTNO 3 OF 20 12
INTHE

MATTER OF LAND ACT NO.6OF 2012

THE Rl;'GlS'I'R,‘\'I'ION OFTITLES AcT

CAP.281 (REPEALED)

CERT!FIC.‘\TE OF POSTAL SEARCH AS ON LS™ NOVEMBER. 2 023
PLOT NUMBER

5046727 - KILIE]

TITLE NUMBER CR. 73549

AREA 0.1543 HA.

TENURE LEASEHOLD
TERM: 99 YEARS
FROM: 1.8.2018
RENT: I\’SHS‘3,330/= P.A (REV)
REGISTERED OWNER THE COAST DEVELOPMENT COMPANY LIMITED
ENCUMBRANCE CAUTION DATED 9ITH MAY, 2023 BY
VICTORIA NAISHORUA KEEN CLAIMING
BENEF!CU}}Y INTEREST.

e .






REPUBLIC OF KENYA
=== UF KENYA

IN THE MATTER of LAND AcT No. 6 OF 2012

THE REGISTRATION OF TITLES ACT

CAP.281 (REPEALED)

CERTIFICATE OF POSTAL SEARCH 15™ NOVEMBER, 2023

PLOT NUMBER. L. R. NO. 5046/28 - KILIFI
TITLE NUMBER. CR. 73550

AREA; © 0.0969 Ha

TENURE: LEASEHOLD

TERM: 99 YEARS
FROM: 1/8/2018
RENT: KSHs, 2,090/= p p (REV)

REGISTERED OWNER: THE COAST DEVELOPMENT COMPANY LIMITED
ENCUMBRANCE: NIL
.40’(
o
Goikt
il

REGIST] R OF TITLEg






REPUBLIC Of KENYA

THE MATTER oF LAND Rl,:'(}lS'l’R/\'l'l()N ACTNO 3 Of 2012

IN THE MATTER oF LAND ACT N, 6082012

THE REGISTRATION OF TITLES ACT

CAP.281 (RE‘PL"ALE_DJ
QE!!TIF!{;ATE OF POSTAL SEARCH ASON 151 VEMBER, 202:

PLOT NUMBER 5046/29 - KILiF|
TITLE NUMBER CR. 73551
( ;
AREA 0.0677 HA.
TENURE LEASEHOLD
TERM: 99 YEARS
i : FROM: 1.8.2018
' ' RENT: KSHS.1,460/= p.A. (REV)
‘ - REGISTERED OWNER : THE COAST DEVELOPMENT company LIMITED
| ENCUMBRANCE

CAUTION DATED 9 MAY, 2023 By

VICTORIA NAISHORUA KEEN CLAIMING
BENEFICIARY'/FNTEREST.
=

(

\\ .
REGIS’ OF TITLES ™
S IRAR OF TITLES
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IN MACCER LAND ACT NG, 4, ool

LRI IH\'(H.‘&'I'I!/\'I'IHN mereeLs acr

CAP 2 g (T EALID)
LTI CA g PONTAL SEAN

AN ON (410 NOVEMIIU, 202
PLOT NUMEg

SO/

LRRN T NUMIER RV T

AREA (UEREINTR

TuNuRe LEASEL OG0
TERM 99 YA,
FROM Can20 101
RENT: WSS /- poa RY

REGISTERED OWNIER

THECoast DEVELOPMENT

COMPANY LiMeryg
ENCUMBRANGE






REPUBLIC OF KENyA

THE MATTER of LAND RECIS'I'RATION ACTNO 3 OF 2012
IN THE MATTER o LAND AcT NO.6 Or 2012

THE REG

ISTRATION OFTITLES ACT

PLOT NUMBER 5046/32 - K17y
TITLE NUMBER CR. 73554
AREA 0.0422 Ha
TENURE LEASEHOL
TERM: 99 YEARS
FROM: 1.8.201g
RENT: KSHS.910/= p 4. (REV)
REGISTERED owngg THE COAST DEVELOPMENT COMPANY LiMiTEp
ENCUMBRANCE CAUTION DATED g MAY, 2023 gy
VICTORIA NAISHOR( A KEEN CLAIMING
BENEFICIARY INTEREST.

rotegy
e T







REPUBLIC oF KENYA
THE MATTER oF LAND REGISTRATION ACT NO 3 OF 2012
INTHE MATTER OF LAND ACT N, 60F2012

THE REGISTRATION OF TITLES ACT
CAP.281 (REPEALED)

CERTIFICATE OF POSTAL SEARCH AS 0 THNQV 202
PLOT NUMBER :

5046/34 - KILIF]

TITLE NUMBER : CR. 73556
("
AREA 0.0594 HA.
TENURE LEASEHOLD
. TERM: 99 YEARS
FROM: 1.8.201g
RENT: kshs.1,280 /= p 4. (REV)
’
' REGISTERED OWNER . THE COAST DEVELOPMENT COMPANY LimiTED
: | ENCUMBRANCE CAUTION DATED 97 pzy 2023 By
| VICTORIA NAIS

SHORUA KEE
BENEF[CI@_RY!

N CLAIMING
NTEREST. .







REPUBLIC oF KENYA

THE MATTER of LAND REGISTRATION acT NO 3 OF 2012
INTHE MATTER ofF LAND ACT No. 6 OF 2012,

THE REGISTRATION OF TITLES ACT

CAP.281 {REPEALED)

B ; : L.R. NO. 5046/35 - KILIFT
TITLE NUMBER; CR. 73557

AREA; 0.0450 Hp,

' RENT: Ksis, 920/= p, A, (REV) w.E F 1/4/2:0.1,9: i
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REPUBLIC oF KENYA
——==ndt OF KENYA

THE MATTER OF LAND REGISTRATION ACT NO 3 OF 2012
IN THE MATTER oF LAND ACT No. 6 OF 2012,
THE REGISTRATION OF TITLES ACT

CAP.281 REPEALED)

CERTIFICATE OF POSTAL SEARCH 15™ NOVEMBER, 2023

PLOT NUMBER: L. R. NO, 5046/36 - KILIFI
TITLE NUMBER; CR. 73558
AREA: 0.0450 Ha.
TENURE: LEASEHOLD
TERM: 99 YEARS

FROM: 1/8/2018
RENT: KSHS. 920/= p, p. (REV)

REGISTERED OWNER: THE COAST DEVELOPME&T COMP’A

ENCUMBRANCE:




»



REGISTERED OWNER

ENCUMBRANCE;

N
NAISHORUA

DATED gTH MAY_, 5
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REPUBLIC OF KENYA

THE MATTER OF LAND Rli(il.')"l'l(l\'l'l()N ACTNO 3 o 2012

INTHE MATT

PLOT NUMBER

TITLE NUMBER

AREA

TENURE

REGISTERED OWNER

ENCUMBRANCE

THE REG

EROF LAND ACTNO. 6 O 2012

ISTRATION OFTIrLEs ACT

5046/33 - KILIFL

CR. 73555

0.0342 HA.

LEASEHOLD
TERM: 99 YEARS

FROM: 1.8.201g

RENT: kshs.740 /= p o [REV)

THE coasT DEVELOPMENT COMPANY LIMITED

CAUTION DATED 9t MAY, 2023 By
VICTORIA NAISHORUA KEEN CLAIMING
BENEFICI/%{Y INTEREST. :

REGISTRAR OF TITLES
T RAR OF TITLES

=

————
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REPURBLIC OF KENYA
g 2
INTHE MATTER OF LAND REGISTRATION ACT NO 3 0!'?01
IN THE MATTER OF LAND ACT NO. 6 OF 2012

THE REGISTRATION OF TITLES ACT
PLOT NUMBER i : PLOT NO. 7 GROUP V - KILIFT gl
TITLE NUMBER : LT. 45, FOLIO 475, FILE 1‘5284

AREA t 17280 ACRES

TENURE 3 FREEHOLD

REGISTERED OWNER : . WAKF OF KHADUA BINTI SULE]MAN E ':‘

ENCUMBRANCES BT CAVEA'I‘ DA'I'ED 215"'APRIL 1965 BY
E L A AR REGISTRAR OF TlTLES MOMBASA
~ CLAIMING. OWNERSHIP BYC A PULS(
; ACQUIS(TION BY VIRTUE OFG y ETTE NOTTCE
: ‘NO 1298 OF 1865 720ACRES 1’,[ e

CAVEAT DATED 4TH NOVEMBER 1965 BY

 EAST AFRICAN POWER & uc;m'mc CLAleNG gl
AGRANT OF EASEMENT ;

OF GAZETTE NOTICE N, 72 OF 1966







L ~~PETITION PURSUANT TO ARTICLE 119 OF THE CONSTITUTION,

PETITION TO PARLIAMENT (PROCEDURE) ACT NO. 22 OF 2012
AND THE NATIONAL ASSEMBLY STANDING ORDERS |

- TO THE SPEAKER OF THE NATIONAL ASSEMBLY,

P.0 BOX 41842-00100,

NAIROBI.

1.

2.

THAT we are the. Petitioners herein and present this Peti“t:ionl
on our own behalf.

THAT in 1985 Awendo Town Council officials commenced the
process of allocating plots of the pieces of land to third parties

without the consent of the original land owners,

. THAT in 1988 the allocation of the plots to various persons

was halted by the then South Nyanza District Plot Allocation
Committee under the Chairmanship ,of the District
Commissioner Cyrus Gitui on grounds that the government

had not acquired the said piece of land.

- THAT as a result, the Petitioners lodged a complaint with the

Ministry of Lands which confirmed that the Petitioners were ;

the legal owners of the said land.

- THAT subsequently the then Chief Land Registrar directed.

the district land registrar to re-survey and issue title deed to .

the land owners.

. THAT in the year 2003, the Awendo Township Council

instead embarked on evicting land owners by demolisk'ling;, _
burning their houses and destroying their properties without
any notice or orders from any court on grounds that the said

piece of land had been acquired by government.

. THAT the owners of the land subsequently lodged a

complaint with the then Ministry of Local Government for’
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19 OF THE

C()NSTI'I'U’I TON,

) ACT NO. 22 oy 2012
G ORDERS '

Compensation foHowing the acquisition of their lang however

the Ministz‘y declined the reques

t and referre the Peyj (1O11¢ 1y

back to the Awendo Town Councijl.

8. THAT 81.1bsequéntly In the year
legal action by suing the Awend

Court in Kisij.

2005, the |

and owners tool

0 Town Councj at the Higly

1l failed to produce acquUISI (i

and CoOmpensation documents to the court and the High

Court declared that the land

Petition ers.

1O. THAT Awendo Town Council there

__the Judgement of the High Court

11. THAT the Awendo Townp Counci]

acquisition gnd Compensation

parce] belonged ¢ the

after made an appeal of

at the Court of Appeal.

failed to  produce .

OCuments and the Court o}

Appeal dismissed the appea] and directed the Distrjct Lanct

Registrar to Issue title deeds 1o the original ]

12. THAT the Court of Appeal observed that (p

acquiring the land including compe

13, THAT the Awendo Town Counci]

Judgement of Court of Appeal

applied for

appeal its decision at the Supreme Court,

4. THAT the Court of Appea] dismissed the

certaficate o appeal at the Supreme Court,

LS. THAT none of the Mmatters raised herein

court of law ip Kenya,

nsation w

and owners.
€ Procedureg for

ere not followed

not being satisfied by the

a cerlificate (g

application (o,

are pending in






PETITION PURSUANT TO ARTICLE 119 OF THE CONSTITU‘%’!?Q;--;[
. PETITION TO PARLIAMENT (PROCEDURE) ACT NO. 22 OF 2017
-AND THE NATIONAL ASSEMBLY STANDING ORDERS

16. THAT despite efforts to have matters raised in this pefition
addressed by the relevant bodies and offices, our efforts have
been futile.

17.  THAT the petitioners therefore pray for-

(@) Pursuant to National Assembly Standing Order 216, the
relevant Commitiee does consider, investigate and
inquire into all the matters raised in this petition;

(b) Pursuant to the National Assembly Standing Order 216,
the relevant Commitiee does make the relevant
recommendations thereof.

Petition presented by:

Name : Address Identification Signature
- number = o

BONIFACE OTIENO P, O. BOX ’f‘f}f;i’;ff{‘j“f;“;l_ - et
OPERE 72-40405 0720 2168 S

SARE-AWENDO

R

JOHN OKELLO P.O. BOX s SR e
ANINDO. 72-40405 |

SARE ~AWENDO - -
ROSE AKUMU P. O.BOX ONYANGO (psABtsis  Ht

72-40405 o230

SARE — AWENDO

NELSON ODUOR P.O.BOX 72-40405 29 81425
ONYANGO SARE-AWENDO
CO-ORDINATOR ID NO. 3981426






TIM KINDA GROUP

WEEKLY MEETING ON 07/06/2023

MAIN AGENDA

LISTING OF TIM KINDA GROUP MEMBERS ORIGIN LAND OWNERS AROUND AWENDO SUB-COUNTY

TOWNSHIP OF MIGORI COUNTY.

1. Members with Tittle deeds
2. Members who are attached to members with tittle Deeds

3. Members awaiting for tittle deeds

S/N NAMES ID NO CONTACT AREA NO HA SIGN
1. TERESA OBEL OLALE 13385279 |0722476527 [NORTH SAKWA KAMASOGA |35 0.2

2. |JAMES OMONDI ANINDO 5781855 0727923852 |NORTH SAKWA KAMASOGA {2310 [13.29
3. ROSE AKUMU ONYANGO 5980400 0715422320 |SOUTH SAKWA WAW ARE |202 4.4
4. TIMOTHEO O. RAYAMO 16022751 NORTH SAKWA KAMASOGA 1111 |0.6
5. PETER OTIENO OCHOLA 13518750 |0723581548 [NORTH SAkWA KAMASOGA (36 0.44
6. MUJUNGU MISWETA 8114420 0792483750 |SOUTH SAKWA WAWARE 1247 |1.23
7. SOSPITA A. ODERA 16045860 (0711723435 |[NORTH SAKWA KAMASOGA |2387 |0.45
8. |JOSEPH OMONDI RONGO 132975509 [0722702355 |[SOUTH SAKWA WAWARE  |207 it
9. DALMASUS CHACHA KAWA  |8876186 0745981141 |SOUTH SAKWA WAWARE  |165 3.6
10. |DANIEL OULO OTIENO 10792407 |0726091768 |[SOUTH SAKWA WAWARE |170 3.4
11. [JENIPHER AUMA ONYANGO |213483370 (0700378601 |SOUTH SAKWA WAWARE |685 1.78
12. [JAMES OTIENO WAGUMBA  |11125231 SOUTH SAKWA WAWARE 206 ‘1.2
13. |LUCAS OGI-NGA OPERE 1281237 SOUTH SAKWA WAWARE 687 3.13
14. |PETER OUMA OMOLLO 0436837 0725890901 |NORTH SAKWA KAMASOGA |1947 |1.58
15. [NELSON ODUOR ONYANGO (3981426 0715925414 |NORTH SAKWA KAMASOGA (2432 |4.46
16. |NELSON ODUOR ONYANGO |3981426 0715925414 |NORTH SAKWA KAMASOGA (2434 |0.79
17. |NELSON ODUOR ONYANGO |3981426 0715925414 |NORTH SAKWA KAMASOGA (2435 |2.68
18. [NELSON ODUOR ONYANGO 3981426 0715925414 |NORTH SAKWA KAMASOGA |2436 |0.06
19. [NELSON ODUOR ONYANGO 3981426 0715925414 |NORTH SAKWA KAMASOGA {2433 |0.77
20. |[EZEKIEL OLUMWA OTIENO 6912934 0720130032 |SOUTH SAKWA WAWARE |163 5.0
21. |EZEKIEL OLUMWA OTIENO 6912934 0720130032 |SOUTH SAKWA WAWARE |164 3.2
22. |PAMELA ATIENO OWUOR 133;87319 0723266050 [SOUTH SAKWA WAWARE |654 2.41
23. |[CHARLES OBUNGA OKOMBO (5877848 SOUTH SAKWA WAWARE 1213 |1.18 '
24. |ELIUD OGUTU SIRAMA 3980135 0723977305 |NORTH SAKWA KAMASOGA |2305 |0.92
25. |OPANY OKWIRI 6369095 0701085343 |SOUTH SAKWA WAWARE (1178 |1.80
26. [JOHN OWARE ABONYO 9049104 070778720 |SOUTH SAKWA WAWARE |1218 |0.05







24th December, 1976

THE KENYA GAZE’ITE

VACANCIES—PUBLIC SERVICE COMMISSION—(Confd )

Trainee Vacancies in the Ministry of Agriculture :

Librarian (Trainee) (F'wo Posts) (No. 148/76)

Applicants must be in possession of the East Alrican
Advanced Certificate of [Cducation or its equivalent which
should include preferably science subjects at the principal level.
They must have a keen interest in library and information
disstmination in relation to Agriculture. The candidates selected
for training will be required to work in the Ministry ,of Agri-
culture Library for at least six months or until training facility
for the diploma coursc is secured.

The successful candidates will receive a Training Allowance
of £399 per annum plus house allowance of Sh. 300 per month
during the period of in-service training. The trainecs will there-
after be sponsored for two years' diploma course in librarian-
ship on successful completion of which and being awarded a
Diploma in Librarianship they will be cligible for appointment
as Librarian II Job Group “H" i.e. £1,086 to £1,446 per annum.

GazeTtTe NoTice No. 3737

THE LAND ACQUISITION ACT, 1968
(No. 47 of 1968)
NOTICE OF INTENTION TO ACQUIRE LAND
IN PURSUANCE ol scction 6 (2) of the Land Acquisition Act,
1968, T hereby give notice that the Government intends to acquire the
fo]lowmg lundg for the South Nyanza Sugar scheme (Awendo
Township Expansion) in South Nyanza Districl.
SCHEDULE
AWENDO TOWNSHIP EXPANSION

KAMASOGA SUB-LOCATION

Area to be
Plot No. Registered Owner Acquired in
Hectares
34 | Nyandete Ndenge 32
35 John Olale 20
36 | Kamulus Ochola Sidika 0-44
37 John Okwany .. 0-38
38 Abol Ahomo 12
39 Obiero Omedo .. 0-6
40 | Obat Omedo 0-5
41 SNC.C. (Rcﬁervud for Awendo Lom
munity Hall) 0-18
42 James Onyango Odcm 0
43 Daniel Dida Oluoch 5 o i 3
44 S.N.C.C. (Reserved ftor Awendo
Seventh Day Adventist Church) 1(3)

45 Anderca Anindo Nyakachunga
51 S.N.C.C. (Rcserved for A\vcndo Waler

: Point) . 0-45
104 Awiti Olilo 2
105 Mbogo Olilo .. 2
106 | Joseph Oduol Olilo 2
107 Petalis Ratipo Olilo 1
108 | Daniel Owawa Olilo 1
109 Olodo Olodo 1
110 Okeya Olilo @ 2
111 Ochome Saula .. 3
117 | S.N.C.C. (Reserved for Sare Coffee

Society) 0
118 | S.N.C.C. (Rcservcd for Sare Waler
Point) . (l) 6

119 Rallgwer ng'\ i

—wa & Ud U AaUJANNes A OSo—

212 C.C. (Reserved for Av«cndo Water o
ump) 3
589 John Olleko Acnda and RlCh'le
Awuonda Olicko . 13
590 | Jane Obogo 0-36
1026 | S.N.C.C. (Rcscrvcd for Sare Muslim). - 0-12
1029 S.N.C.C. (Reserved for Awendo Pen-
tecostal Church) . 0-14
1054 | John Mijungu Kisia .. 0-17
1067 | John Eliud Ogutu Sirama 170
1079 Kutepko Group - .. 0-23
1080 Nelson Orwa Obaja “and Kenedy
Ochieng Orwa . Q-60
1081 | Rosalina Nyakure 0-18
1082 | Barack Owiro Sat and Rashxm ‘Sat 0-25
1083 | Joab Oyugi . .. 1-2
1089 | John Aggrey Onjala 0'02
1090 | James Onyango ; 0-12
1091 | Solomon Ogutu Odera’ 0-11

ScntzouLE—(Conid.)

KoANiasocy Sl ocarton-—=(Conid.)
Approx.
Plor Area to be
No. Registered Owner Adequired in
Hectares
1092 Festus Oguta Osor and Fhm Odongo
Owiro . 0-23
1093 Juiro Owino Odera 0-49
1094 Agani Odera 047
1095 James Onyango G-5
1102 Boaz Owina Opiyo 06
[RRN Timotheo Rayamao Okwach i 0-6
1114 Phoebe Akinyi Odenyo ge | 0-07
1115 Denis Ochere Owino . 0-09
1116 Samwel Ondiege Okwach o 0-48
1117 | Salim Nyamwanda Okwach o 06
1118 Vitalis Nyalala Okwach | 07
1155 Bernard ()mnn . . 0-05
1182 Joel Orege Ayosi . I 021

WawaAre Sun-LOCATION

], Arga to be
Plot No. Registered Owner ‘ Acquired in
Hectares
155 | Odoyo Ommbx . s . .. . 60
156 Fatuma Achieng .. o ¥ T 32
157 Odhiambo Odundo .. : co 54
158 Joseph Oduogo . .. . 17
159+ Opiyo Olumwa .. .. . 6-0
161 SINLC:C. . . $F 3-0
162 | SN.C.C. T 014
163 Barack Aduo o y i r 50
_164 | Ismael Mijungo . . 32
165 Dalmas Fawa Achacha e l 36
166 | Washington Wagumba. . e 2-8
167 Silvinus Opiyo Cracha 235
Lo/ Okorby OKWIri-—4 § | 014
Okwiti Okwiri—*% shan, o T
169 Opany Okwiri = s 1-8
171 | Nehemia Okinyi 55
172 | Jeremia Kamala 0-4
198 | Opere Odek 34
199 | Anderea Angila 1-8
200 | Odhiambo Dawo }"4
201 Mijungu Ochala 2:0
202 |} Dawo Mijungu .. 44
203 Ronge Miswcta 1:2
204 | Mijungu Misweta 1-4
205 | Otieno Misweta 143
206 | Wagumba Miswela 1-2
207 | Silphano Misweta 11
208 | Odwar Misweta 1-9
363 Mijungu Ochola 0-8
499 | Okumu Oyier .. 1-52
502 | John Wagumba 1]
525 Miganda Madiri 0-2
526 | Pius Arido 06
592 | Aura Ojambi 2 7-4
611 Qdongo Madiri-—} shure 19
Otieno Muganda—#% share - o l
WauNDAHA SUB-LLOCATION
Area to be
Plot No. Registered Owner Acquired in
IHectares
138 Joram Ogondha
Christopher Alando .. i . ! 3-24
139 James Otieno Amamo . . .. ] 0-54
422 | Owiti Mamba .. . i “ 19

Plans of the affected land may be inspected during office hours at
the office of the Commissioner ¢f Lands, Nairobi or District Com-
missioner’s Office, Homa Bay.

Dated this 17th day of December, 1976.

J. R.NJENGA,
Commissioncr of Lands.
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Telep arz: Nalrobl 75R050-9/719%)10

MINISTRY OF LANDS ANY Skt LEMENT

PO, BOX 3y

Lo e “LANDS™, Nalrobl . %I"‘u 1\(‘9 ) DEPARTMENT OF § Awni 3
. )

Wik aepiylog plénse quaic . ,,

x N NaAavpae

Rel.ivo, SEN/ALL NOL.VZ107

S ) and_gnlc
v .

20t Fobhranry o

e T

The District Land Registrar, ,
P.0. Box 1061, v . o
HOMABAY . '

O,

“.,

.

{E: COMPULSORY LAND ACQUISITION FOR VARIOUS PROJECTS IN SOUTH NYANZA

I refer to your letter SN/LR/92/4 dotad 29th June, 1994 on the above maltte: .
I have recelved Lomplaints from people whose Lands were compulsorily
acquired in pant for the nucleus estate of South Nyanza Sugar Company
Limited to the effect that ‘they; havannot ‘been: issued with their
| titles for theportionsiof those land 1 FEMined 'for - them after
" acquisition, Some of Ghose remaindﬁr-portiona have been subdivided by the
' owners but the mutations have not been registﬂred by your offlce for
—..—reasons which are not clear. 1t 18 also nllegnd that some of the
remalnder portions have heen allocated ro third parties by the Coummlszloner
of kands despirte the fact that the owners are in occupation.

~

Cotea F . . .
Some of the .parcels affected are numbers South-Yakwa/Waware/170, 171,

153, 154, 592, 594 and 652, and also the .land of the late Andrea Anindo
(parcel number.ﬁorth Sakwa/Kémasoga/ﬁ?. ' S : .

" Please have this watter sorted out cnce and  for all in zonsultation
with the Dlstrlct Surveyor Migori. 1In case you do not have all the
Gazette Moticas concerncd, you should arraage to oblaln them Erom
the Chlef Valuer, Nafrobti.

lease gdve the exercise top priority and advige me of the progress you

CHIEF LAND REGLSTRAR

The Psrmanent Secretary, ' ' ' - P of Surveyas
Mindstry of Lands & Settlement, ;'e Director of Survey:
e . P.0. Box 300406,

MATROBL )

e _ NAJROBI

Tha Commlssioner of Ladﬂs, & '

NALROBL N ‘

The Chief Valuer,
Department of Lands,
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Wian seiz

Iive others transporting carc:

By SIMONSIELE |

Police have arrested a'suspected donkey
ment dealer as he iranspoéted|the car-
i il ofi a bicycle.
. Five péople escaped:. h:J dounkey
meal was packed meat in a gduny bag
-and after slaughtering at Lane!Muguga
facin, about six kilomeires aivayl - .
Tiey hod slaughtered (wo olheérs on
Wednésday.: . . !5 g, R
A’ meal itspector-on his fouline diity

done, the donkey hasfio-be inspecied
before and " lter. it-if
checkldiny fioliceble didéase,™ he said.
. "Donkcy,mcal.cnn_.lig. consunied ns a

‘Uelieacy if inspected in [he right manner

and the members of the public (should-
‘be) notified of \\'Iml‘lth are buying.” -
He said Ihe suspect would be charged

with éruelty beciuse o slatightering (he .

donkey inithe bush wilhout obserying
the recommended humine manners.
Early this month, Clief Public tiealth -,

[ coffonted the-suspecls,’.who jiiinedi- ~ Officer Alfred “““8"‘1 appealed (o (e

L
i

“ “eating donkey meat-but

. confirmed - féars. b ares”

4t

Askarls p;ulldown hémeg;‘

ately duinped. the’ meat<and [Idd.” He,

havever, arested:“one’ of (llem and’

hagided him:tg the police: .. - !
Yesterdny, Nakuru

fesidgats that.

- they may have ealén donkey igal.

Jouriialists fouiid ‘two, donkey skele-
tons and 4 (résh caccass at (he.(firui.

Michael Cheruiyol,
agpealed 1o ihe, pul
devlets. “Theré is nothing ‘w{ong itk

?)cfdr'g this is-

2 A | 4

the d¢ene and

!nr& of ﬁéé;s o3

- Mhe ‘district veteiinary officer, Dr ..

publi¢ to report any binchers they sus-
pected_as selling donkey meat (o the
authotities: -, § g &

The * appeul; lollowed. widespread
clainig of stoled donkels in Kikuyu and

l.iqnugu. 'AKiamlyu, which were later .

found Haughtered. |, )

Although the law i§ silent ahout the
consymplion.of donkisy pieat, it forhids
nul'uug from . selli

Ad«h’li;ll\ial_ reponting | !é' Torahim Mbithi

:By NATIO! {-Corresppddent -

ey

P“CS! ‘askaris «

A,
. Awendo Town "Concil claimed (hiat .
the fam built the s

Hempied

. ordered cbief officerf to siop irregulnr
el A

o, resist ‘were -bealen-by e counci

ivdrkers.Scoreq of thenf were injured.
- “Why shoul théy vict us now when -
we-have Jived on the Ihnd ‘for thie last 10
years,” said Mr Bernard Onyaiigo, one
of hose evicted. * ! v
Meanwhile, the tinployment and pro-
motion of some l(i”gll Migori munici-
pal council hds been g voked.
The Eocsi” Goveinment ministry,

fecruitment.

|

i

sl
Pt ﬁ«?ﬁég‘:"j’“ss

RmrT e T mer Bl o

8s escape arrest

Wik food  that is
(6 expose ,lhe : -Wuknown (o the consusjer.. :

Daily Matian / Friday, Avensi B

ed over donkey meat

slaughtered (0. ¥

b

3.1('
; ﬁM:v i &
K

4
i
bR

Boys at l.ar‘lebtlg‘n l‘{ak;iju near Muguga farii examing
donkey thial was.siaughtere in'

1 he area. So far five donkeys have besi

- reported }i@;g Iy Uie Last twd ionthis. -

by veterinary officer

- . Pholo/Joseph Kiberl.

the renisliis of & -

" ing thal they Were of na value

Women (o
start new
war againsi
cattle theft

By NATION (.'nrrcspn;!xhwn

Pastoralist women (rom 'I'urkAlm_ West
Fokot and East Baringo hiivy resolved
to slart a new campaipn ag:u‘us( caltle
rustling. :

They said they would pl(“l-ﬂ“ upun

“viei {0 siop banditry and thelt of cattle

i their comniunity boundaries
District Officey Noah Tanui of Aylale

“in West Pokol; who elwired (he meeling

asked them ta'feject stolen anjials, <

J(ill;"m !
They vanied arens in Turkine whisi
were pronc (o raids as l.mrl.ui»{ Lok
ma, Laipa and Lorggon

The peace criisade was &
Community-Based Aninal Vie; and
Participatory  Epiminiologs (¢ 0
unit)

The women resolved i iiiihier:
riid other comimunities, they would s
breast-feedin tireic: babics fof 1
weeks in protest against Uhe crinie..

Ms Grace Renpei vead thieésalviion

SUC our pastoralist weEn pol and raid

cithér. Pakols or '(urkmim. we will uot
breastfeed our cliildicii uniil they veturm
viided animals 16 the owners. "

The. women also -warned 1aiders
against killing gitls and old pebple. ter-
ing" il a curse 10 ‘the leulprits’
comnunilies. :

The govéminent has ie-obened twn
health centies in Wist Pokdl fhat had
eniliec heen clused due 1o insecinity

Tuikwell_and “Sirpor healtli centyer
have received new stuf( Iwn! Kapeng-

rid Disthict Hospital.

’?.
ok

= B

Yes! Rewards Cust meys

EY

!

The 28th.of every mouth
is syuépynmus wilh
tewnrds :fdr hwidreds of
thousands  of Kenyans |
whe have subsctibed to
_ Yes! - the ntost reliable
nobile I photie
provider in Kenya.

service

This monih’s good news
day was (he Yes! play &
win which had an over-
whelming response. To

i
=nable Yes! subscribers o

= s

bevelit more from this
popular promotion, the
promotion  has  been
extended 1o the nionth of
Sv:p(;mb(‘r with anmhjg,r
120,000/ jackpot to be
split amoug up to four
lucky wimiers. '

“Our Good News Day is a way of
.\;Imwing appreciation for our
subscribers and to thank them
rcguilarly Jor their continued loyalty.
We keep our promise to offer
additional value for their money
and we will contiriuc (o do 5o
= Philippe Vandelbrouck,

Managing Director,

“KenCell Copnnunications Lid.

Since (he launch ol the
Good News Days. Yes!
subscribers have cnjoyed
the following Good Mews
Duy offers:

i Ycs! pr{fm

January - Removil o f

the reload fee.

l"ebrum_-y- Frée SMS
upon every reldad for

subidclibers

*3 free SMS for J00/-
and 600/~ scratel] cands

* 10 free SMS foc |
1,200/ dnd 3,000/
scrateh cavds i

10 free SMS (o Yes!
privilege subsciibers

every month,

Marcch - Double ¢load
April - Yes! per sewzond
billing,

1
May - 30 days of lrex
SMS with one | !
SMS for Yes! pregiaid

subscribers and free Sk

for Yes! privilege
subscribers,

June - Voice nail:
messages alect,
July - Ksle 120000/
Jackpot.

i
i

B T —







AWENDO TOWN COUNCII

Tel: 059-43074 _
All correspondence to
be addressed to the Clerk to Council:

Our Ref: ALC/LND/1671/4/VOL.1/102

P.O BOX 280
SARE AWENDG

Your Ref: Date: _ 3rd June 2004

Permanent Secretary

Ministry of Local Government
P O Box 30004

NATROBI

ATTH: MULI N MALOHBE ' : ' :

Dear Sir

RE: TLLEGLL ALLOCATICK 0F LALD

The letter Ref: 1i142-174/9 dated 10tn July 2003, 1142-174 dated £6th liay 2004
and our reply Ref: AJC/Lib/16/1/4/%0L.I1/0T7 dated 2ist Jduly 200% rerers.

‘The land occupied by Awerdc Township was acquired oy tue Government in 1476 vide
Kenya Gazette ilotice 3737 of 24th December 1977 aud Kenya vazeitte lotice 373%s

I 24%th Decemzer 1977,

Tne affected group now calling itself Awendo Timkinda Group, tue Yovernuwent
_adequatelJ coempensatved all of them in 1977, and tuhere is evidence (wihien I will
deliver in gerson; of payineilts.

Most of

I tunose wic are now clgiming the land are childrer z:d grand caildren of |
the plot

OWNETSs most wiol have since diede. ! l

The Avendo iiowinda group nave Tiled g case against Tie Powii Council Case Ko,
HCC Ho. 50/2003% in tne rign Cuurt Kismmu. It is suprising tnat since 1976

7 p) S /g >
there nas nov seen a singsle cmmplain till late 1990s, i.e. over 23 years. Il

area nas deen planned asd plots ziven to tue rubiic in 1994,

However, there is over 20 acres of lana which was grabdbed anrd tne Council has
initiated the process of repossession. The construction of our Orrice wlock iu
complete and is situated on a planned site. The develorment plan for the Townws
was completed in 1980, and nowsody has ever raise a finger apart rrcm the Awendo
Timkinda Group. Most of the group mesbers had rraudulentl; acquired Iree hola
titles which we have since cautioned. '

It's known that thne parents of the Awendo Timkinde uroup bougnt land percels
elsewhere, usin. the money paid It not where l:ave tney been zince 1976! [t's
our wish taat this case is so lved ornce and ror all.

. ' i
I have held several meetings with the mewmbers but they beove not been stralight
forward in their case. The vovernment gave suiiicient Notice vide Kenya Gazett
Notice of 573u or 24tn Decempver 1977, a meetlng was convened uJ the Commissione,
or Lands in SARL Primary for nearing of clalms on the Frioeay 20tnh January
g {oir i At anmtivio- o+ QO N A







Telegrams: “AUTHORITY™. Nairobi
Telephone: Nairobi 217475
When replving please quole

L2E42-174 o

and date

Mr. 1. K. K. Chebon
Town Clerk

Awendo Town Council
P. O. Box 280

SARE - AWENDO -

RE: ILLEGAL ALLOCATION OF LAND

We write to draw your attention to this office letter of even reference
dated 10" July 2003, on the above captioned subject.

Apparently your office has not responded to the-issues/concerns raised by .
this office,your inaction has led to the officers of Awendo Timkinda Greup,
once again,calling on the Hon. Minister on the same issues/concerns they

had eariier ¢ rais=a.

In lieu of the above, I am therefore directed to write to you in person and
instruct you to fully. address the concerns/issues raised by the
complainants, and appraise this office accordingly.

By a copy of this letter the Pravincial Local Government Ofﬁcer, Nyanza is
also directed to take an interest in the finalization, of this case. I would be
grateful if you do the needful.

é&‘{j épﬁ,{,{_‘ AA_A_S AL JW;‘&
Muli N. MALOMBE
For: PERMANENT SECRETARY

CC: Provincial Local Government Officer
Nyanza Province |
P.0. Box 1571
KIsuMU

P.O. BOX 30004
NAIROBI

26™ May.200420... .







RMINISTRY OF LOCAL GOVERINGENT

Telegrums: ‘Avrwonrry”, MHaimdd
Tzlephone: Nairobi 217475
When replying please gusie

Ref. Ne. AT - 29t June 2005

Wr. P. Nderitu
Provincial Local Government Officer

*7 v Gestral Province
= P.O. Box1571
KISURU -

~ ."Dea‘r %‘\}

‘OWn :COUNCF

£.0. Box 30004-0Ci00
NAIROBI

o .&0..‘...







—

. /. Mrs. lelien Qkumu -

Awendo Tunkinda Scelt Help Group
O, Box 410,

Sarc-Awendo.

29" Tune 2004

1 ne ermanent decrelary .
Minsiny ol Local sovernment
.0, Box oUU=.

NAIROBL

eal Sii.
Kic Lt Gal ALLOCATIUN U LAND

ANUl) MAY L INIOM YOU AL We MEL WL 1NE CICrK AANWCA0 ToWD Louncit 1 s olnee
an 21 Tune 2004, Those whoe attended that discussion were: -

[, Ao donn Linud wzutu dirama Charman

2.0 Adrn Aclson udiwuor unyango Seeretary

o.M Jumes Umondt Anindo Ao dearelan

4. Mr Bepard Udluambo W agunda - (Menber)y all ol Awendo imbanda Group
30 M Lk KC Chebon - ' Clork Awendo Town Council

G Che. Jobhn Omolle Onoka = Chairman Awende Town Council

Muarket Supermtendent and
¥, St Member who was recording the dehiberations

Aller fengthy discussion the clerk admitted 10 Us that he did not hayve bulky document .
that he premised 10 Gk in persen w0 vou sir as contiined in his letver ol even relerence .

pumber ATCTND 1ort Vol 102 dated 3™ June 200410 reply to vours Reto HH42-174
VAL " . \ . ¥
dated 26™ May 2004, He stated in the fast paragraph that e was o avail o you records of

pay ments among others mone week's L.

I he chairman Avwendo Town Council also stated o us that fic only heard ruimours from
people that free hold-land parcels bordering Awendo market were bought by the

government and e too wis not in a position Lo produce the aileged documenis oi
Py RIS, :

1t is our prayer thal you tinalize tis our pled W caabic us be n peace Wil Lic council
olficials of Awendo town council,
I hank you iy adyance.

.

John Eliud Ogputu
Chatrman.

Ce. i he Clerk Awendo Fown Counetl






R.L.26
REPUBLIC OF KENYA

THE LAND REGISTRATION ACT
No.3 of 2012 ¢Section 108)
(Cap: 300} (Repealed)

APPLICATION FOR OFFICIAL SEARCH

Title NO. +rooooeceveer VYW ATA T 12(‘] ...........................................

To: The Land Registrar, z )\/L

PARTICULA{ES OF THE APPLICANT / ADVOCATE

—_—
Full Name: &.ﬁ: N ot R SR /\ST’( Sfil)gnature

ldentity Card Number/Passpon'{Number (artach a copy) ......... s s s ransama e eas s SR SRS RS0 5Y

............................................................

MeseesetassssessasesstasnsanssaraTIaesaRenEasLET Il st ETT TS I s i atl

Personal Identification Number (attach copy)

AGEICHS ccnncrerrrmnimessiosasssssssispess ¥ o eepuemseemensg eSO swssasnsismielessansaiss eenssbenssesessrarsennasnes

(7 0% O WP L I -

Purpose of Search: BN < .. W

s T S O T L L I L T e L PR L T R R R S R AR AR R

Owner of Property: ......... Q .........
Proposed Purchaser of Property: ............................. Srwses

Advocate/ Agent: ;

Please supply—

(a) Particulars of the subsisting entries in the register of the above—mentioned title, or
(b) A certified copy of the register.

Sas,of A

DISPATCH:
COLLECTED BY
SIgNature: ... P ———_ R

Identity Card Number: ..



R.L.27
REPUERLIC OF KENY A

THE LAND REGISTRATION ACT
No.3 of 2012 (Section 108)
(Cap. 300) (Repeaied)

S~

18

s CERTIFICATE OF OFFICIAL SEARCH
TITLE NO.: SS.(CX& - S AN YOALOARE] =2l

On the Mol

were the subsisting entries or the register of the above-mentioned title:

PART A — Property Section (Ezsements, etc) (
Nature of Title:

" Approximate area: .L..5TE

PART B — Proprietorship Section

The certified copies requested are attached. R

The minimum fee KSh. 500 (Five hundred only)

Land Registrar

To: The Land Registrar, . WQ”@@/

KSh. e e attached hereto.

i the applicant or his advocate

TO BE SUBMITTED IiN DUPLICATE

GPK (SP) 760} - 100i7n—02/2012



ISR |

. g I RA-ED (r.84(3)) "-\\
' LEPUBTIC QR KENYA '
;- VHE AR REGISTRATION ACT
<
\<®% > PHE LAND REGISTRATION (GENERAL) REGULATIONS, 2017
Sl LR TTFIC ATE OF OFFICIAL SEARCH _
€ R

e

k BTUENO SLU W U NVORE X wbmw&

23
Ve f S L g - ite rnliuwzm, were the subsisting entries on the

O3 the. e e Yy O

regisrer of the aboye-m EFONEL ‘ “-‘*'

wioned tad
5\>D>~x3\~r\0r\ o€ Ques TR G &

Part A — Property s RGN easeienis, elc)

Aatiins o IR e A A versnrryrarnas

orte  BHEQusO: Dﬂ%%&\x» Qg wn

APPIOR IATE ALER .t TR

Pari it — Proprietors diip Section .
a9, iorholy & po e

Name and ‘\%ihgss of k)mpnchn ...‘.,(.\'.'Q‘h—“”\x\& sos QWAQ\WD\LOT‘\%‘Q :

| ::’ © \l?“t,( Qg heEn ﬂl&&u‘&n- ' -, P

i ioNs, Calil 1S and CICTIONS cvvvivarmessrivaniconres "

| Ey% sen] pEReT of B AR

Port O - Eocinbranees Seckion Kease \\ cliarges, etc.)
‘ e é ) AN ahen A 200 Y

..........................................

The following applicanons are pensing

{a) e s vaiee ey
[D) ovnsrucmenrnsusmsns venses saismsesasess S / TSROt S 8 5
T R ceerees
= RN s

o R ORI
The faliowing certified copies ave atluahed as recuested:

........................................................................................

..........................................................................

3
:

&,

v

LT
ARSI S

¥k
HE

e




Form LRA-84 : ‘ (r86(}
REPUBLI(; OF KENYA ’ “h,_\
THE LAND REGISTRATION ACT e
THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017 e ?
Date Received ... Presentation Book No. ... Official Fees Paid (KSh.)..........08w ;
APPLICATION FOR OFFICIAL SEARCH TITLE No........ S A .
Date of Application :
Applicant Name: BRI s B2 R S T 3 SR oy
ID/Passport No.: '7
FING.: it s bt B LS e
AEES: et Bttt it S 0 ]
Telephone No: oottt i 2
E-mail Address (if any)iio i o od e SR, L e

NB: Application for séaféhés can be made by mter ted parties or their |

| Agents. For purposes of this document, an agent is any person or firm
registered by a professional body. el :

Purpose of Search

Scope of Search (a) particulars of the. éubsi‘s_ting entries in the vifcgist‘e_'r' of the above- :

mentioned title; or o e "

(b) particulars noted on: the Property - Section/the Proprietorships| |

Section/Encumbrances Section of the Register*.

*select as appropriate :

Copy of Documents Please supply a certified copy of each of the following:— N

Requested , : ;
. (a) T N R L L b 49 o e e Rt R
(0 oo Bl R ST

SRR R < L ST S LV edadeeencnnandanaen

(d) e e B e I« [ I retparsasiasion 3

Signature of Applicant

Search Collected by NAME: oo o
IOVPASSPOIENOL: oy B s et S
Signature; .............................................................................. X crpamasiebi s te s
Date: ..ot i e R — i
. Notes: ‘
(1) Application to be submitted in triplicate. : T
(2) Applicant to attach copy of original title document, unless exempted by Registrar.
(3) Duplicate to be Stamped and released to the Applicant. ‘ :

(4) Triplicate to be retained by the Land registry for its records.
(5) Original to be returned to the Applicant together with the Certificate of Search.



«

S

TATI T N
5

IR DT RN
A S

AP

e
.

* Form LRA-85 ' ‘ (r.84(3))
REPUBLIC OF KENYA

; \ THE LAND REGISTRATION ACT

L
5‘(56 THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017
€
N

CERTIFICATE OF OFFICIAL SEARCH | o5 i
TITLE NO. SOV SRR LorRiRs | B
SEARCH NO. eooisssassessssssssssssssssosssssssins
~\ VS . ‘ .
On the..ow-- \3\\ ............. day of (L\)\‘(\ 20.59. the following were the subsisting entries on the

register of the above-mentioned title: ) :
B Dediony  oF Qwoh WO RS
Part A — Property Section (easements, etc.)

Nature of tIE .eeeierermmneimsssissemmseeese bﬁ"%“\"\"‘\’ \% .................... IR AT R—
Approximate T T ORI o oo T
Part B — Proprietorship Section

L 2R s :
Name and address of pro%'loe‘t‘('s"r ............. Y(\Yx\‘b’g‘\ ......... C&tﬁt\ ......... Q\‘;\"\d \ ...... 8 éuons

S IR S S
Inhibitions, cautions and restrictions

«Pari C — Encumbrances Section (leases, charges, etc.)

................................................................ ,/..-........--...-...........................................-.......-....u.....-.........-

The following certified copies are attached as requested:

(2) oo omses s s S R e R

R
—

T e

T ————— e e

Date A%%K tf Y | — AHL20 lf\/

Signed by the Rgf % SEAL eeoveeerirereneeaneneaneanee

INBrme:. s - Q’ ...............

SIgNATUTE: Foflonosicmsmusemnesssasssspesnaseessss

GPR (6P 7237 —300m —03/2021



Form LRA-84 ‘ (r.86(1))

REPUBLIC OF KENYA ¢
THE LAND REGISTRATION ACT

THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017
Date Received ..............occoen.n., Presentation Book No.......... Official Fees Paid (KSh.)

APPLICATION FOR OFFICIAL SEARCH TITLE NO

.............................................

Date of Application
Applicant NAIE: e L e sssseainsi o b st e T
ID/PaSSPOTE NO.: \o..oiuro ettt B i ibnins wsanermsenton it et ot sesgem b b
PIN NO:: il RS | i P -
XAATBSS! ... yorcvs B R B i es s ssisensesmersiesmsestodigin S s bonrt o
Telephone No.: ......... s e E TSI Y. ) BT e
E-mail Address (if any) ......................................................
NB: Application for searchcscanbe made by interested parties or their
Agents. For purposes of this document, an-agent is any person or firm
registered by a professional body. = | :
Purpose of Search B | |
Scope of Search (a) particulars of the subsisﬁng entries in the register of the above-
mentioned title; or
(b) particulars noted on: the Property Section/the Proprietorship |
Section/Encumbrances Section of the Register*.
*select as appropriate i el e
Copy of Documents Please supply a certified copy of each of the following—
Requested (@) i e RN T el
- ) AR T B SRl R e e A S e i s e v iinniannn
2 [N A% N TS PR Y
(B)  conssissscsnnsiummsummsssimommsspsarsorassismsssamsasslsmmmormminaoniyi b s e in §
\ NB: There is a fee for each copy
,? Signature of Applicant )
Search Application No.
Time of Receipt
Booking Officer
Search Collected by Name: R Y A N BTttty sy L e el s e s ST
ID/Pa8Sport NO.: .....ouvisis o iisianiis iy o e b o
Signature: ...........oslddiEaeniainn s N sk et
f 6RO 5.0 Loy o " e M iy Ll
Notes: .
(1) Application to be submitted in triplicate. o
(2) Applicant to attach copy of original title document, unless exempted by Registrar.
(3) Duplicate to be stamped and released to the Applicant. :

(4) Triplicate to be retained by the Land registry for its records.
¢ (5) Original to be returned to the Applicant together with the Certificate of Search.



L. 27
. REPUELIC OF KENY A"
THE LAND REGISTRATION ACT *
No.3 0f 2012 (Section 108)
(Cap. 300) (Repealed)
ST g
] &~ ~ CERTIFICATE OF OFFICIAL SEARCH | |
TITLE NO.: \g WUT{JF’Z{F%{&@?/@’%%&"&E ........ r=(=r i
Onthe....oooeverenne ”’J"Lqu ................... day ofﬂf(-:i//.._zo,-g—:“ ............ the following
were the subsisting entries on the register of the above-mentioned title:
PART A — Property Section (Ezsements, etc) (/
Nature of Title: ..o.dlly J“‘—»‘-()/"Lx/‘é ........................................................... - :
Approximate area: ICD'H#Z’Q—?‘Q{/@VOI—-—@% Bk o

PART B — Proprietorship Section C:—l( o] (T B S o C_;,
e - g ? ) < "

{ . Name and Address of the Proprigtor:— _ .
| i I - S 3 LA« - o N, i - fem
! IR Y i == D 7 0 @A R =N B ROaTAT
2. Re—0—20M47 | L& e BEES e ) STeeET |
Inhibitions, Cautions and Restrictions: — ; x i
....... e |
PART C — Encumbrances section (Leases, Charges, etc)
}\:j"'TL/‘ .............................................................................................................
The following applications are pending:
.................... 7&:1 .‘.‘.’_..................
The certified copies requested are attached.
The minimum fee KSh. 750'0 (Five hundred only)
Dated this. e AkZay of .. &Pl @l Lo, 20 b
. Land Registrar r
To:  The Land Registrar, : Lo ey 3
// District Land Registry, '
rd 3
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R.L. 26
REPUBLIC OF KENY A
o 'THE LAND REGISTRATION ACT "
L No.3 of 2012 (Section 108)
% B (Cap:300) (Repealed)
APPLICATION FOR OFFICIAL SEARCH
. . - o g
| Title NO. voveveeeeer VO AT 255 ( ....... P 1 . i e
! - The Land Registrar, -
\ TOTl ..... INS— g ....................... )L,/L\Ct(\—’;:[ ................ District Land Registry
- PARTICULA?S OF THE APPLICANT / ADVOCATE
. . Full Name: S\Zf,sz.;:\%‘* ..... F..ﬁ@/&?ﬂﬂ‘gn}gnature ............................................................
’f 4‘ : ldentity Card Number/Passport Number (artach @ copy) e ey ensesisinFe BESUIER SIS TSRS R RO
Personal Identification NUmMber (QIAch COPY) wovvueiimissrnininmsssesssmassssneasnenes JRRPR——
(l ABATESS ... s sissessssiinssnsivessasinonsesyissssssssion e s e s RS AT SR ——
e e— R
" ) Telephone (OffICe): vt Cellphone: C7“Q7®2~?5~‘>
l Purpose gf Search: ....coocoe.. ( R e R4 v o0 FO ez .-
‘:4 O»iiﬁifigicf—l?goperty: :,\S . \@_‘21:74?219.‘*”"”” '
‘/ * Proposéd Purchaser of Property: ..................
: S AAVOCREES AENE oooeoerersssssors ecesiesseraniss st s A st
Please supply -
fh - (a) Particulars of the subsisting entries in the register ofthel above—mentioned titlé, or
(b) A certified copy of the register. -
Sesofh
Signature of Applicant or his Advocate
FOR OFFICIAL USE ONLY
i “Search Apy._)ljcalion Number :
| BooKing OffICer ........ivmmsuiseisinessressssnmsssinnisnssss e ' ......
DISPATCH:

) COLLECTED BY
. N B ITIES oo oosis s eemessom o on s e oo psess ot S 55 2 s e s SR 0 B Sbe s s m et SR st s R e
y SHEIBIUFEE . oovvooveoeevseses oo cesis ifores oeees seessemions s R S SERb e RS R S SR s
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Form LRA-84 ' (B0
REPUBLIC OF KENY A

THE LAND REGISTRATION ACT
THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017

Date Received ..o Presentation Book NO. ..o Official Fees Paid (KSh.) oo

APPLICATION FOR OFFICIAL SEARCH TITLE NO..ocveiminsmesmeeeses ——

i = _.._—. = e e /——-'—__._———-—_—..—— e e e e s e e et i e e e i -
Date of Application

o - S ——— e oy |
Applicant TTATIE: oo ameees st ¥ snmen el R I

P —— e S o en sewnneh R v

S ot e

\‘ E-mail Address (if any)

NB: Application for searches ¢ be made by interested parties of their |
Agents. For purposes of this document, an agent is any person or fi= 1 :
[

registered by a profession'al body.

Purpose of Search

e il I _
(a) pamculars of the subsisting entries in the register of the above- |
mentioned title; or

pET)f Search

(b) particulars noted on: the Property Section/the Proprietorsiip, i
Section/Encumbrances Section of the Register”. l 1.

xgelect as appropriare

Copy ofﬂD_o_"(-:_ﬁ'm‘ents

....... e

Please supply a certified copy of each of the toliowing:~ 3

Requested (@) f.»
()

‘;‘ R e

PP ———

NB: There is a fee for each copy 1

o . —— e :,
Signature of Applicant ;
e __—-.._.__’———_..-/—_.,, s s r—— < e et e ——— d

R
Search Application No.
Time of Receipt

| Bookingbfﬁcer
r_____.ﬂ.___..._d._,__m e IR o
Search Collected by TUEITIEE wovivssereenmanesssenssemisemsem st s st .

: e
| ‘ T ——
Notes
§ H Application (o be submitted in triplicate.
i (2) Applicant 1o attach copy of original title documett. anless exempted by Registrar.
3 (3) Duplicate 10 be stamped and released to the Applicant.
(4) Triplicate 1O be retained by the Land registry for its records.
FEN  PNait nteemY b s mmbenes R PR Ty R el re bl it o averfvnata b Cenceh
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Form LRA-85 (r.84(3)) a1
REPUBLIC OF KENYA : . T l '
! !
£ THE LAND REGISTRATION ACT '
[ ]
C)%(Q THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017
6 CERTIFICATE OF OFFICIAL SEARCH | 557 .
TITLE NO. SO Y. SERIE A2 s |
SEARCH NO. oooooremmsssmmesmmmmssssssssssssassssssssessmssmssssssess
On the........ \»S\W ........... day of CAWRN 2059, the following were the subsisting entries on the

register of the above-mentioned title: ‘ .
SR~ DD QY o QWN 9 10
Part A — Property Section (easements, etc.)

Nature of title ..o R PFQ"%"‘:’\\% ............................................................................
Approximate area.. 1&31 e 15&5““0 \&\r ............. Q:\C‘ \”(\ o ,\ b2 1= O \ O CS i ekt ’\’ i
Part B — Proprietorship Section |
Name anc?d adch%s?éfﬁ%%f%t%r e IERE C{B‘QtﬁL\QL\C\P\\ .............
o, KT P, G 0SS ISR

Part C — Encumbrances Section (leases, charges, etc.)

. ;
The following applications are pending: .
T TR R
(b) x |
-lll-l-"lbn'tl.b.l.-.--.-v:n.-u.ol'lh-l'--.h.-l.l--..m/‘n. ----------------------------------------------------------------------------------- davergos ‘
S P —— e
T TR ————— s i SN A
The following certified copies are attached as requested:
'.
FYN



|
| |
'T * Form LRA-84 . (r 8601
REPUBLIC OF KENYA
THE LAND REGISTRATION ACT
THE LAND REGISTRATION (GENERAL) REGULATIONS, 2017
Date Received ...ooovveeeeeeeiiinennenne Presentation Book No.......... Official Fees Paid (KSh.) ..o
APPLICATION FOR OFFICIAL SEARCH TITLE NO..coviiviiiiiiimssses
Date of Application
’ Applicant Name: ”
ID/Passport NO.: ..o P .
PIN IO sucsssessenssommnosesssisdssimaismenninspsmessesssissssios s
; Telephone NO.: «ouurrivrisrisssssrisnss s i
-l AAATESS (I NY) <ioeeriitsessreessessscersssassissssesssessssesssemssssssssssrssesses
C NB: Application for searches can be made by interested parties or their
Agents. For purposes of this document, an agent is any person or firm
registered by a professional body.
Purpose of Search '
Scope of Search (a) particulars of the subsisting entries in the register of the above-
i mentioned title; or
i (b) particulars noted on: the Property Section/the Proprietorship
Section/Encumbrances Section of the Register*.
*select as appropriate
Copy of Documents Please supply a certified copy of each of the following:— AL '\
Requested ) oo I SRS S
(D) voveesemsensrensssessssssesssisssssidssssssssssiossasissss s smsssassnunssitssss s
(2 JETTTT———— e SRR R :
““( (d) '
o NB: There is a fee for each copy ‘
‘( Signature of Applicant ]
S Search Application No.
%% Time of Receipt
\ Booking Officer |
: Search Collected by P T R ————————yre e PR ,
ID/PaSSPOIt NO.: voeeereeaiimiriinrisssisesiscm s SOOI |
SHGNALUTE: ovvveersserersesiemsssssssasassissseesssssbssssassisarasssosarsssssossasssaasess S i
Date: l
Notes: "
(1) Application to be submitted in triplicate.
(2) Applicant to attach copy of original title document, unless exempted by Registrar.
‘e (3) Duplicate to be stamped and released to the Applicant. -
" (4) Triplicate to be retained by the Land registry for its records.
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TR REGISTERID L AND ACT" |
(Cap. 306) .
AFPLICATION ¥OR OFFICIAL SEARCEH .
Trres Nb},J (> PWYV‘\:S Of”k = V’
To: T LAt REGEIRAR, R e g £
4 f D:snucr REGISTRY.
Please sopply-— ' E 4
. %z} purtisulucs of the rubsfsting entries n th:s :cgnstm- of the aheve-mamxmwi Lt ;
(@) v certified copy of enth of the "ollowmg' ‘
A S T A b st et 55,05« o emmaan St SRS SR ¢ i
‘ X pmp»:fsca‘(.._m-._w i A s PEODOSEE,
: X :%9.5':'.‘-’" b ey e e e Sy A ISR T e s (e "’""T'M T e T R S, .
;r‘ g appbmmu is hczunv made for a stay of :egistmtmn in wﬂh section 47 {11
' t’éwAc«t. Themﬁa.n coreat of the pm;metorawampuummisupp!ma .
 Teaclon Postal Order/Monay Ordse/Cosh for KSh_ e L1
I undenatand that sny additionsl fee which is m:mh%e mnst be,paid by me fOftZler.fl ofi
defpand, - \
Pt ey 20 e |
s'fgymurg of A pplicant
ar s Advocace
Postol address:
*Dielete i not applicable.
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TION PURSUANT TO ARTICLE 119 OF THE CONSTITUTION,

1 PETITION TO PARLIAMENT (PROCEDURE) ACT NO. 22 OF 2012
AND THE NATIONAL ASSEMBLY STANDING ORDERS

" TO THE SPEAKER OF THE NATIONAL ASSEMBLY,

P.0 BOX 41842-00100,

NAIROBL. |

1.

2.

0.

THAT we are the Petitioners hgrein and present this Petitio:
on our own behalf.

THAT in 1985 Awendo Town Council officials commenced the
process of allocating plots of the pieces of land to third parties

without the consent of the original land OWNETS.

. THAT in 1988 the allocation of the plots to various pEersons

was halted by the then South Nyanza District Plot Allocatio:
Committee under the Chairmanship of the Distiic:
Commissioner Cyrus Gitui on grounds that the governmer!

had not acquired the said piece of land.

. THAT as a result, the Petitioners lodged a complaint with thc

Ministry of Lands which confirmed that the Petitioners were

the legal owners of the said land.

_THAT subsequently the then Chief Land Registrar directed

the district land registrar to re-survey and issue title deed to
the land owners.

THAT in the year 2003, the Awendo Township Counc!
instead embarked on evicting land owners by demolishing.
burning their houses and destroying their properties withouit
any notice or orders from any court on gr ounds that the said

picce of land had been acquired by government.

THAT the owners of the land subsequently lodged

complaint with the then Ministry of Local Government jor
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PETITION PURSUANT TO ARTICLE 119 O

FTHE CONSTITU HU v,

PETITION TO PARLIAMENT (PROCEDURE) ACT NO. 22 OF 2017
AND THE NATIONAL ASSE MBLY STANDING ORDERS '

compensation following the acquisiti

-

on of their land howey

the Ministry declined the request and referred the Petitioner:

back to the Awendo Town Council,

8. THAT subsequently in the year 2005

legal action by suing the Awendo Town C ounml at t 1e Higl

Court in Kisii.

o, the land owners lm,l

9. THAT the Awendo Town Council failed to produce acquisition

and compensation documents to t
Court declared that the land p
Petitioners.

10. THAT Awendo Town Council there

the judgement of the High Court at t

he court and the Hig:

arcel belonged to (-

after made an appeal of

he Court of Appeal.

I'.THAT the Awendo Town Council failed to  produ

acquisition and compensation docu

Appeal dismissed the appeal and di

ments and the Cour(

| |
rected the District Lan:!

Registrar to issue title deeds to the original land owners.

12, THAT the Court of Appeal observed that the procedures |«

acquiring the land mcluding compen

sation were 1ot [ollowe

13, THAT the Awendo Town Counci! not being satisfied by th

judgement of Court of Appeal applied for a certificate to

\ppeal its decision at the Supreme Court.

4. THAT the Court of Appeal dismissed the application {for

certificate to appeal at the Supreme
L5 THAT none of the matters raised h

court of law in Kenya,

Court.

erein are pending in asn






PETITION PURSUANT TO ARTICLE 119 OF THE CONSTlTUTII*CLEfL
PETITION TO PARLIAMENT (PROCEDURE) ACT NO. 22 OF %61
AND THE NATIONAL ASSEMBLY STANDING ORDERS *

16. THAT despite efforls to have matters raised in this petition = |
addressed by the relevant bodies and offices, our efforts horve
been fufile.

17. THAT the petitioners therefore pray for-

(a)  Pursuant 1o National Assembly Standing Order 21 6, the,
relevant Committee does consider, investigate and
inquire info all the matters raised in this petition;

(b)  Pursuant to the National Assembly Standing Order 216,
the relevant Committee does. moke the relevant
recommendations thereof.

Pefition presented by:

Name Address Identification Signeic:.
number . -1
BONIFACE OTIENO P. O. BOX gLl
OPERE 72-40405 e L
SARE-AWENDO |
JOHN OKELLO P.O. BOX i RE2L R
ANINDO 72-40405
SARE ~AWENDO - -
ROSE AKUMU P. 0.BOX ONYANGO (b S8exics

72-40405 o a2 0
SARE - AWENDO

NELSON ODUOR  P.0.BOX 72-40405 3481426 Lldiees
ONYANGO SARE-AWENDO '
CO-ORDINATOR  ID NO. 3981426






TIM KINDA GROUP

WEEKLY MEETING ON 07/06/2023

MAIN AGENDA

LISTING OF TIM KINDA GROUP MEMBERS ORIGIN LAND OWNERS AROUND AWENDO SUB-COUNTY

TOWNSHIP OF MIGORI COUNTY.

1. Members with Tittle deeds
2. Members who are attached to members with tittle Deeds
3. Members awaiting for tittle deeds

S/N NAMES ID NO CONTACT AREA NO [HA [SIGN |
1. |TERESA OBEL OLALE 13385279 0722476527 |NORTH SAKWA KAMASOGA [35- |02 | ' ||
2. |JAMES OMONDI ANINDO S781855 0727923852 |NORTH SAKWA KAMASOGA |2310 |13.29 )
3. |ROSE AKUMU ONYANGO 5980400  |0715422320 |SOUTH SAKWA WAW ARE  |202  |4.4 T
4. |TIMOTHEO O. RAYAMO 16022751 NORTH SAKWA KAMASOGA {1111 |0.6 o

5. |PETER OTIENO OCHOLA 13518750 |0723581548 |NORTH SAKWA KAMASOGA |36 0.44

6. |MUUNGU MISWETA 8114420  |0792483750 |SOUTH SAKWA WAWARE (1247 |1.23

7. |SOSPITA A. ODERA 16045860 |0711723435 |NORTH SAKWA KAMASOGA (2387 |0.45

8. |JOSEPH OMONDI RONGO 132975509 |0722702355 |SOUTH SAKWA WAWARE (207  [1.1 g
9. |DALMASUS CHACHA KAWA  |8876186  |0745981141 |SOUTH SAKWA WAWARE |165 (3.6 T
10. |DANIEL OULO OTIENO 10792407 |0726091768 |SOUTH SAKWA WAWARE (170  |3.4

11. |JENIPHER AUMA ONYANGO  |213483370 (0700378601 |SOUTH SAKWA WAWARE (685  |1.78 -

12. |JAMES OTIENO WAGUMBA 11125231 SOUTH SAKWA WAWARE |206  |1.2 | T
13. [LUCAS OGINGA OPERE 1281237 SOUTH SAKWA WAWARE (687  |3.13 )

14. |PETER OUMA OMOLLO 0436837 0725890901 |NORTH SAKWA KAMASOGA (1947  |1.58

15. |NELSON ODUOR ONYANGO |3981426  |0715925414 |NORTH SAKWA KAMASOGA |2432  |4.46

16. |NELSON ODUOR ONYANGO |3981426  |0715925414 |NORTH SAKWA KAMASOGA |2434 10.79

17. |NELSON ODUOR ONYANGO |3981426  |0715925414 |NORTH SAKWA KAMASOGA |2435 |2.68

18, |NELSON ODUOR ONYANGO _ |3981426  |0715925414 |NORTH SAKWA KAMASOGA (2436 |0.06

19. |NELSON ODUOR ONYANGO |3981426 0715925414 |NORTH SAKWA KAMASOGA (2433 |0.77

20. |EZEKIELOLUMWA OTIENO 16912934  |0720130032 |SOUTH SAKWA WAWARE  |163  |5.0

21. |EZEKIELOLUMWA OTIENO _ |6912934  |0720130032 |SOUTH SAKWA WAWARE ~ |164  |3.2

22. |PAMELA ATIENO OWUOR 13387319 |0723266050 |SOUTH SAKWA WAWARE ~ |654  |2.41

23. |CHARLES OBUNGA OKOMBO |5877848 SOUTH SAKWA WAWARE (1213 [1.18 B

24. |ELIUD OGUTU SIRAMA 3980135 0723977305 |NORTH SAKWA KAMASOGA {2305 |0.92 o
25. |OPANY OKWIRI 6369095 0701085343 |SOUTH SAKWA WAWARE |1178 |1.80 ‘
26. |JOHN OWARE ABONYO 9049104  |070778720 |SOUTH SAKWA WAWARE ~ |1218 |0.05 ;







27. |ODHIAMBO DAWO 0715422320 |SOUTH SAKWA WAWARE [200 (1.4
28. |GEORGE OTIENO OBIERO 07172586736 |NORTH SAKWA KAMASOGA (1193  [0.6
29. |SILVANCE MAGALU AURA 6762825 SOUTH SAKWA WAWARE 1221 7.00
30. |NAFTALI APONDI AYWAK  |5497268 NORTH SAKWA KAMASOGA (2317  |2.53
31. |HENRY OKELO AYOT o
THOSE AWAITING FOR COLLECTION OF LAND CERTIFICATE
30 |JOSEPH ODUOR OCHOME (5877378 ' NORTH SAKWA KAMASOGA o
31 |PAULINE OBILO NORTH SAK'A’A KAMASOGA
32 |ROSE OTIENO APUT TNORTH SAKWA KAMASOGA Tl
33 [JAIRO OWINO ODERA 0702956237 2448 |0.375
34 |OPERE ODEK 0724316426
OTHER NAMES WITH LAND CERTIFICATE
35 |DAVID OCHIENG DIDA
36 |BENARD JOSHUA WAGUMBA -
SOME OTHER MEMBERS
37 |BONFACE OTIENO OPERE  |4238636  |0724316426 |SOUTH SAKWA WAW ARE
38 |JOHN OKELO ANINDO 5958526 0727923852 |NORTH SAKWA KAMASOGA i .
39 |[JOHN OPONDO AJWANG 12686388 |0727518140 |SOUTH SAKWA WAW ARE
40 |SOSPETER OUMA ODUAR 0727398140 |SOUTH SAK'A’A WAWARE

N /D






24th Decembcr, 1976

V,\cmcms~]’uuuc ServiICs Commss:ou«—(con/d)

Trainee Vacancies in the Ministry of Agriculfure:

Librarian (Trainee) (I'wo Posts) (No. 148/76)
Applicants must be in  possession of the East Alrican
Advanced Certificate of Education or its equivalent which

should include preferably science subjects at the principal level,
They must have a keen interest in library and information
dissemination in relation to Agriculture. The candidates selected
for training will be required to work in the Mlms(ry ol Agri-
culture Library for at least six months oy until training facility
for the diploma course is secured.

The successful candidates will receive a Training Allowance
of £399 per annum plus house allowance of Sh. 300 per month
during the period of in-scrvicc_xruining,. The trainees will there-
after be sponsored for two years' diploma course in librarian-
ship on successful completion of which and being awarded
Diploma in Librarianship they will be cligible for appointment
as Librarian I1 Job Group “H" ie. £1,086 to £1,446 per annum.

Gazerre Notice No. 3737

1968

THE LAND ACQUISITION ACT,
(No. 47 of 1968)
NOTICE OF INTENTION TO ACQUIRE LAND

IN PURSUANCE of section 6 (2) of the Land Acquisition Act,
1968, 1 hcrcbydglve notice that the Government intends to acquire the
followmy land for the South Nyanza Sugar scheme (Awendo
Township Expansion) in South Nyanza Districl.

SCHEDGILE
AWENDG TOWNSHIP FXPANSION

KAMASOGA SUR-LOCATION

Area 1o bhe
Plot No. Registered Owner Acquired in
Hectares
34 Nyandete Ndenge 3.2
35 John Olale 2:0
36 Kamulus Ochola Sidika 0-44
37 John Okwany 0-38
38 Abol Ahomo 12
39 Obiero Omedo . . g 0-6
40 | Obat Omedo .. 05
41 S.NLC.C. (Reserved l\n Awendo (,om
munity Hall) .. 0-18
42 | James Onyango Odera 06
43 Danicl Dida Otuoch 3 T 3-0
44 | S.N.C.C. (Reserved for  Awendo )
Seventh Day Adventist Church) 06
45 Anderea Anindo Nyakachunga 134
sl S.N.C.C. (Reserved t'or A\vcndo Water
Point) . 0:d5
104 Awiti Olilo 2-8
105 Mbogo Olilo . 22
106 | Joseph Oduol Olilo 2:2
107 Petalis Ratipo Olilo 17
108 | Daniel Owawa Olilo 17
109 | Olodo Olodo 17
110 | Okeyo Olilo . 26
111 Ochome Saula .. f e ", 34
117 SNCC (R:.servcd for Sarc Coflce
Societ; 07
118 | S.N.C (‘ (Rcsu\c\i for Sare W.\(u
Point) . q 046
119 Raywer N|ng.\ . 17
212 S.N.C.C. (l{esu»cd for ‘\m.ndo W ater
Pump) 0-03
589 | John Olicko Acnda and Richard .
Awuonda Olicko 136
590 | Jane Obogo ; 036
1026 5 N.C.C. (Rc.s«,rvud lor Sare Mu\hm) 012
1029 | S.N.C.C. (Reserved for Awendo Ven-
tecostal Church) O-14
1054 | John Mijungu Kisia 0-17
1067 | John Eliud Ogutu Sirama 170
1079 Kutepko Group - .. « 3 0-2)
1080 Nelson Orwa Obaja  and Kcnedy )
Ochieng Orwa . - Q-60
1081 | Rosalina Nyakure 018
1082 | Barack Owiro Sat and Rdslndx Sat 0-25
1083 | Joab Oyugi o @ .. 1:2
1089 | John Aggrey Onjala .. .. e 0-09
1090 | James Onyango ; i - 012
1091 | Solomon Ogutu Ode ra 0-11

Plot
No.

1092
l()“]

Plot No.

Plot No.

lJS

139
422

Plans of
the office o
missioner’s

Dated th

-

THL KLNYA OAZP I"TL

JOAMASOGY SUB-LOCATTON=(Conid.)

Registered Owner

Festus Oguta Osoi and Hud ()don{:o
Owiro ..

Juiro Owino Odera

Agani Odera

James Onyango

Boaz Owina Opiyo

Timotheo Rayamo Okwach

! Phoebe Akinyi Odenyo

Denis Ocher¢ Owino

Samwel Ondiege Okwach

Salim Nyamwanda Okwach

Vitalis N’y:lu a Okwach

Bernard Oticno

Joel Orege Ayosi

Wawarg Sun-LOCATION

Registered Qwner

()dnyo Ouunbl o
Fatuma Achieng
Qdhiambo Odundo
Joseph Qduogo
+ Opiyo Qlumwa ..
S.N.C.C.
! SN.C.C

Rarack Aduo
lsmael Mijungo
Dalmas Kawa Achac ha
Washington Wurumha .
~Silvainus Opiyo Chachi
1 Okoribd WKW
OKwiti Okwiri—% shar«,
! Opany Okwiri
Nchemia Okinyi
Jeremia Kamala
Opere Odek
Anderea Angila
Odhiambo Dawo
Mijungu Ochala
Dawo Mijungu ..
Ronge Misweta
Mijungu Misweta
Otieno Misweta
Wagumba Miswela
Sil~hwno Misweta
Odwar Misweta
Mijungu Ochola
Okumu Oyier

John Wagumba
I Miganda Madiri

Pius Arido

Aura Ojambi ..

! Qdongo Madiri-- slmn
l Otiend Muy\.\d.\—-# share

WAUNDAIA SUB-LOCATION

Jomm Ogondhx

Christopher Alando .
James Oticno Amamo ..
( .

} Registered Owner
! Jwiti Mamba

the aflected land may be insp
[ the Commissioner ¢f Lands, Nairobi o
Office, Homa Bay.

is 17th day of December, 1976.
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The Dilstrict Land Reglstrar,
P.0. Box 101,
HOMADAY

e ot o e 5 2 o tm e woh o e o ot o ek St S S S ........-.......—.-...-..~.-.....—-..-.~..—-—_,._...._...._............._........__.__....__-..u-—-

[ refer to your letter SN/LR/92/4 danted 29th June, 1994 on the nbvv% pat

I lave recelved complaints from people whose Lands were compulsorlly
acquired in paxt for the nucleus gstate of South.Nyahza Sugay Company
Limited to the effect that they: have not- been isgued with thelr
titles for theportions:of thdseilanﬂsftﬁﬁtffﬂmﬁiﬁadifor them after

© " gecquisition, Some of those vemaindetr porticne have been gsubdivided by the
" owners but the mutations have not been regiatered by your offlce for
reagonsg which are not clear., 1t ils also alicned thalt some of the
remainder portions have heen allocated to third parties by the Commiselcrs
¢ Ipndg desnlte trhe fact that bhe owners are in occupation.

s
~

" 1 : .
Some of the parcels affected are numbers. South-Sakwa/Waware/lYO;_l]),
153, 154, 592, 594 and 652, and also the 1atd of the late Andrea Anindo .
(parcel uumber. North Sakwa/Kamasoga/45, : coTT

Pleass have thls matlter sorted out cnce and. for all 4in consultation
with ihe Distrlct Surveyer Migori. In case you do not have all the, :
Cazette Hebilcaa converned, you should arvranpe to obtain them from

the Chtef Valuer, Nalrebl.

exerclse top priority and advige ye of the nrogress you |

-

leage gijve the
e In yhe matfler.

%
et
F.R.S. ONYANGO
CHIEF LAND REGLISTRAR

nt e e e et e g Sk S0 s B 3 8 SO WS B0 S G0 L S S8

The Permanent Secrobtaky, A ' ' . . e P
: F e Sa b The Director of Suvveys

ﬂi??;;?y of Lands & Settlement, P.0. Box 30046,

S NALROBI

~
/ —— ———

1
" \ Uq . .
The Commlssloner of Lands, . ) ‘

MALROL!

The Chief Valuer, ‘ : >
Department of Lands, 2 -



e ———y

NGMISTRY OF LANMNDS AND SETITEMENT
Telephone : . .'<7 (JB 6H. ...
When replying please queote /
o
Ret, Mo, MG/ W/ 22/ 25

ond e « {\" LJ"‘Pg

M’\‘f‘f’ e

Tho Chiefl lond gegislrar,
DUy Box 5000v),
HALRUBL,

fIs: LiRD ACU L L TN
BT BAK A/ b R/ 153, 154, 450 % 594

The District Snrveyor bijsori
in resepect of Lhe above Litlow
alber extracling Lhe portion of
Kenyi,

The purpose ol Lhis leller io
remove Lho re

AN Y

J. 0. QUYABU

DISTRICT LAND RuOLoTivk
MLG O/ KUR La mwucm

~oe

JCq/ma,

Lherefore to asik for
slricticn Lo euable we Lo register the bt teng,

DISTRUCT LANDS O o

TLhois

them

Yo

PP o dng
STINA

prdh 3 !

hng now surveyed the pockets € 1apd
and harc anbmi bin:
Land sequired by he

Cevve peratat e

overritoni o

A thorily oo
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(g Gh rtush Puane Blinis s Tony Rigi

s APPENzalin @Y ofd a cauniresm

Dra veslidag e iestily o judicial ingivy
-m'\\'{n_"ll\vx hig wides hyped mizHigence reporgs
1o Justilv wvading Ty

Mr Blair, only the seedith |- itsh prentier 1o he
galled beloreautlh an ingui. 1okl the myuire
m'ta»lhr'(mhlv ol ascwentes at the centye of &

Ty v g

m ﬁv&mm |

Nairobi, Friday,

Alto

Blair in the
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..,f A publication of :
. ’g Nation Madia Grenig
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ohidi

Ock

visious 1w bt e o ctmnentand e
BBC over the Ira war that if a BBC ceport
it spy ageney date il heen “sexéd up™ had
been tius he woukd have resignad

He comeceded e Labous adiminishation had
issued aeontiversinl dossier lnsl vear on the
thieat liom hag undze mtease public peesenrs
1 Jostily poing to i

Bt he dizmgaad (e BC repont = fo vlich
wtist David Kelty, Teund dead
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By SIMON SIEL ITi

Folice !\d\c arrested a suspz.u!ul donkey
meat dealer as he lrunspofted |the car-
cass owards Nakuru Town o a lm.)cle

Five people escoped; rncl donkey
weal was T“krd meat in o g\nny bag
and after slauphieriny at Lanel'Muguga
facin, about six kilometres niviy .

They hnd tluughluv.d (wo othérs on
Wednesday. -

A meat ibspector 'on his touline duty
confronted the- suspects, who:inuhedi-
ately duinped. the meat and fldd. I,
nowevér, arrested -one: of hem und

+ handed hi:to the police:

!

ch\crdny Nakuru vc(:mmry olligers
confinmed-fédrs by. area residgnts lhat
-they may have'ealen donkey meal. -

Journalists louud Wwo,donkey skele
1ons and 4 [résh caréass at the (yum

Phe district veterinary olficer, Dr
Muhncl Ll\cmnyo( visited the §Lcnc and
agpealed 1o (he public. to upusc the
denlers, “There is nothing wioag wilh
eating donkey meat hu( befove this is

Dnily Mation / Friday,

Angs L e

e TS TER ST B

done, the donkey hastio be inspecied
before and after it if
check!any Waticeable didease.™ he said.

“Donkey meal can, hc consumed ns a
deliency if inspected in xhe fght manner
and the mcnnLcn of tfe public (should
be) notilied of what they are buying.”

e said [he suspect yould be charged -

with éruelty because off slabghtering the

donkey in "the bush \\'nlhoul obiserving

{he recommended humine mangers.

Early this month, Chiief Public Health

Oflicer Allred Lang' ni appesled to the
public to report any ljichers they sus-
pected_as_selling donkey meat 1o the
authofities: !

The “appenl; followed wulcxprcnd
clainis of stolerd donkels in Kikuyu and

Limuru, " Klanbu, \\‘mh were later .

{ound staughtered.

Although the law i snlcul ahout the
consymption.ol danke meat, it forhids
anyoue [rom, sellinh
Lunknown Lo the consu: |-u
'hhlnlumul:qnulmg "| Torahim il

ASkdI’lS pull down hémos

By NATLON Currcsppddcm

P Mot ian-100 Gamilies-iere I f( hou\é

teas  yesterday altgr u)unul askris -
silled dawi{heir holses: * .

Awendo Town ‘Colnell clained that
the fsmilies had :built the semi-
(\umnnchl liouses gn irfepularly
wequired plnls und roai reseives. Atmed
'\dlnlulshnhuu police ofhu s super-
vised the,exercise.

\du\c bulldlhg uwnus \vho !ullnnpl:d

g __\o Tesist were bca(cu by e cmmul‘..;'

ivdrkers. Scoreq of theps were injured.

“Why shoull they gvict us now when
we have Jived ou tie Iand for the fast 10
" yehrs,”! said Mr Bcumd Ony'mgu one
of ose evicted.

Meanwhile, the uy\\lu)n\m( ond pro-
wotion of some stall ut Migor munici-
pal councll has been rzvoked.

‘The Locai Governmenl ministry,

ordered chicl officer
recruitment. )

1o slop irregular

slaughtered to.

(wod thal is

Boys at l,lmct in Nnkuru near Muguga (:lm exaining the wni
douhey that wn claugh(emu ln lhe mu. So far (lve donkeys liave beeii

The 28|l\ of every mouth
is synuuymuus with
‘tewards for huiidreds of
of Kenyans
‘whe have subscribed o
_ Yes! - tie niost reliable
mobile !phonc  service
provider in Kenya.

prumotion  has

lhousmlds

lucky wimiers,

shawing appreciation for our

We keep our promise to offer

- Philippe Vandebrouck,
Managing Director,

KenCell Conmnunications Lid

This monih's good news
day \\'né the Yes! play &
win which had an over.
whelming response. Ta

i
snable Yes! subseribets o Day offers:

Rewards Cri

bx_nc[nl more [rem this
popular  promaotion,

extended to the mouth of
September with anather
120,000/~ jaokpor 1o be
spfil amoug up o four

“Qur Good News Day is a way of

subscribers and to thank them

regu‘larly Sor their continued loyalty.

additional value for their mouey

and we will continue 1o do so”

Since the launch of the
Good News Lays.
subscribers have enjoyed
the following Good Mews

!

Wmn;eta‘a Lo
"\ start, new
War again
|| cattle the

By NATION

et

|

I

t |
oreesporidon l

Pastoralist wimen {rom Tuibdun
Fokot and East Daringo
o slarl & new campaipn
1usling.
CIhey said (hey wonld 1.\1
“bicd (o slop banditry and the fie
on theit comninity Lound:
District Officey Nouh T
“in West Pokaly ho eliaied b
asked them (o feject stols
*ing that they were ofno

They tamed arees n Tt
were prone Lo taids as Lovekyy
ma, Laipa and Lmﬂfnn

The pence crusade was spenn
Community-Dased Animal |
Participatory  Fpimiaiolog
unit)

The women tesoived hai ik
rdid other communities, they
breasl- Iudmg tiredr: bals
weeks in protest ogainst the cims

Ms Grace Rengei cead the yesnlut
“IC our pastoralist en et sed
cifher. Pokolg or “Tarkamie, e
breastfeed our clildier untt 2
vaided antnials 16 the ¢

The women also .
agumsl Killing girds and old y xn‘i«
ing’ acgurse oot !
romu\umhc!

The poverninent has
healih centyes in W
carlier heen clused due (o i

Turkwell aod  Sigoe bealils
Ilbvc vncnr_nl new stafl feopd Facs

AT I
ot

7

January - Pemos

the the reloid fee,

cen
b llu"“

upon L.V(‘ly ILl(hll' fire

Febroavy -

' Xest pnpum sl et

%73 fres SMY o W0/
and GUU/- scratet] <and

* 10 freec SMS 1o
1,200/ dnd 3000
sepateh cadis

V0 fuee SN o e
privilege sobs e

evary morti,

March - Duonbiv

April - o) pe

Lilling,

Moy - 30 diys ol e
SMS with wyje fres '
SMS Tor Ve 'p

bk
subscenbers @
fot Yes! pivicee

subscribers,

June - Voice il
messages sl

Yes!

July - Ksh 120000/

Jaekpot.






AWENDO TOWN CO

Tel: 059-43074
All correspondence to
be addressed to the Clerk to Council:

Our Ref: ATC/L¥D/1671/4/VOL.1/102

Your Ref: Date: __3rd June 2004

lﬁ‘f.aﬁg. .i:){xr,:',

P.0O BOX 280
SARE AWENDO

Permanent Secretary
Ministry of Tocal CGovernment
P O Box 30004

WAIROBI

MULI N WaLChlisl

AR
ASUNS

Dear Sir

1ITN

B: ILLEGLL

"

_..:JLJU v .-.A.'l" J A0 U __‘ .L ;g’l..l: :J

o

The letter Ref: 17142-174/9 dated 10tn July 2003,

1142-174 dated £0tn hay <OU+

and our refly meil: A.U/Las/1u/1/4/90L.1/0T dated 21st July 200% reiers.
U by Avwe .¢o Township was acquired oy tue u¢ve*n¢cnt in uJ/U Vi

Hosice 5757 of 2ath December 1977

and Kenya
1977 |

Dovoam-an

calling Awendo:

1977,

itsell
them 1n

and tnere is

1oy ming wae land are childrewn
O Lave Since dleds

Phe Averndo Sowinea Srouys itave illed 5 case against the Town Council Cane

HOC Ho. 30/200% in i:n Court Kismmu. It is suprising that since 1970
tnere des 0oo seen n xinole cmmplain till late 1990s, 1.e. over 5 jears.
area nas veen vlanned aoce plots ziven to tae rubslc in 1994,

However, there is over U acres of lana which was graboed and the Council hat
initiated the process of repossession. The conssruction of our Orrice wlo

situated sites
1900, and
wost of

nave Sk

complete and 1is
vas completed in
Timkinda Group.
titles whicn we

on e planned

nopody has
STOoup men
cautioned.

The c¢evelozm
tie iBers
nee
it's Awendo Tinklode
rnot wnere
ronm

knowr et tde paren
elsewhere, usin
our wish t.:

Uroup
LLC‘J

lave

all

wnonley i :,: I _t‘

o

At tnlie cane Ls solved once and
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save sui'l
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Was conve
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One of the complainants
his compensation claims
1977 of Kshs 6,619/~ ID

I'11 forward other bulky details in one weeks time.

who signed the memorandum to the Minister collected

on 17th May 1977 vide cheque No. 42223%2 of 25th March
Nos 323%36/61.

please call me on 0734-828848 or 073%4-547631,

Yours faithfully

P2

J K K CHEBOW
TOWN CLBR<

CeC
P 0 Bex 30089
HALROS E

Commissioner of Lands

Nyanza Province
? 0 Box 1571
KISULU

District Comnisioner

Migori District
P G 3Box 2

<

SUNA L1G0RS

- B R
AN ek VD

o]
P O Box 22

SARE aERDC

OCPD

Migori District
? 0 Box

SUHA BLGOAI

\ -

" Chalrmarn
Timkinda Group
P 0 Box 416
SARE AWEIDO

-

For any other clarificatic

Provincial Local wovernement O






Telegrams: “AUTHORITY". Nairobi
Telephone: Natrobi 217475
When replving please quote

1342-174

and date

NAIROBI1

26™ May.200420.......

Mr. 3. K. K. Chebon
Town Clerk

awendo Town Council
P. O. Box 280

SARE - AWENDO -

RE: ILLEGAL ALLOCATION OF LAND

We write to draw your attention to this office letter of even reference
dated 10 July 2003, on the above captioned subject.

Apparently your office has not responded to the issues/concerns raised by -
this office,your inaction has led to the officers of awendo Timkinda Group,
once again,calling on the Hon. Minister on the same issues/concerns they"

had eariier ¢n raiead.

In lieu of the above, I am therefore directed to write to you in person and
instruct  you to fully. address the concerns/issues raised by the
complainants, and appraise this office accordingly.

By a copy of this letter the Pravincial Local Government Ofﬁcer_, Nyanza is
also directed to take an interest in the finalization, of this case. 1 would be
grateful if you do the needful. |

i b

A Mﬁv‘t AAK B WL&
Muli N. MALOMBE
For: PERMANENT SECRETARY

CC: Provincial Local Government Officer
Nyanza Province '
p.0. Box 1571
KISUMU

P.O. BOX 30004 )






MINISTRY OF LOCAL GOVERNMUNT -
' e

PO. BOX 30004 ‘
NAIROR

©olelegrams SAUTHORITY™ . Narob
! Yelephane Narobi 217475
I When aeplving please quote

ket 0 1142:174 30" June 2004 70

‘ J K K. Chebon
| }Town Clerk
- Awendo Town Councn
- P. O; Box 280
SARE- -AWENDO

RE: ILLEG‘AL ALLOCATION OF LAND 7_ . |

I iefer to a letter wntten by Mr John Ogutu Chalrman of Timkinda
self Help Group on the above sub]ect

Kindly let us’ know yQur comments on the 4ssues ralsed in thns letter
“and urgently- inform of your W(!Y fonNar | +5 this lssue

st

 Muli:N..Malombe
FOR: PERMANENT SECRETARY

Encl. . e o . ,

CC: Mr. John Eliud Ogutu
Chairman 5
' Awendo Timkinda Self Help Group
/'-/ P.O. Box 416 o
' SARE AWENDO ' b B .

”"/w







MINISTRY OF LOCAL GOVERMWENT

Telegramy: ‘Avtwonety”, MHsind]
Telepbone : Nairoby 217475
When replymg plewss quone

Ref, No. WA e

P.0. Box 3000400100
NAYROBL

 29m Jiiiie 2005

ir. P, Nderitu
Provincial Local Government Officer
7( e Lestral Province
o P.O. Box1571 ; 5
KISUMU o :

Dear %&} f“g%him

ALLEGED ILLEGAL LAND ALLOCAT]ON BY THE AWENE C

OWN COUNSE

Enclosed piease find a self~oxpianatow copy of leﬁers ‘rom'Awendo Timkinde

Group (Project) and the Kenya Anti-Corruption Commussnun on. the above wuhiect’
maker.

rram txf":,,,uch investic Jaflon 1
and re\'c,"ffto this office Wwith:

'»The ailegations raised-aie of & uc-,..uuc. natire abd
Please launch thorough investigations: 'mmedmtel
your findings and way forward. Treat this as urgeﬂt

ank you.

. Yours ?AAUM‘ U»“ﬁ*““f

Q“ Ak 'Mﬂm&ﬁﬂuﬁh%@
Muh N Ma!ombe HSC
- Ford PERMANENT SE(,RETARY

- ‘--;Efn.c!.

G.C. AWéhdcv Timldnda Group (Project) -
P.0.Box 416 N s

SARE-AWENDO t;mﬁim "%3 f
| o / ; -_'.-:”:,
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Timkinda Self Help Group

c/o P O Box 2008-10200
KISHI
25" October, 2016

DECEIVER

i
AN

To:

Kenya National Assembly |
Clerk’s Chambers ;,
Parliament buildings [

g

| zoocTas. |
P O Box 41842-00100 I -5
Nairobi, Kenya CLERK’S OFFICE

RE: FIELD VISIT BY THE DEPARTMENTAL COMMITTEE ON LANDS
TO AWENDQO, MIGORI COUNTY ON SUNDAY 15™ FEBRUARY, 2015

Members of the above committee visited Awendo to investigate, inquire into and
report on the status of land that had been given back to original owners by the
government after the government had compulsorily acquired same but did not
utilize it for the purpose of acquisition. Copies of the Chief Land Registrar’s letter,
title deeds and notice are attached herewith for your reference. However the
committee has never made known its findings on the status of the land though the
original owners have title deeds for their respective portions. The County
Government of Migori continues to interfere with possession, use and occupation
of the parcels of land by the original owners.

Land grabbers through the sanction and assistance of the County Government of
Migori are invading the lands to terrorizing and unleash violence on the owners.
We petition the departmental committee to make known to us its findings on the
status of the land to stop further suffering and violence.

Yours faithfully
FOR: TIMKINDA SELF HELP GROUP

1. Eliud Ogutu Sirama _
Chairman M@ﬁm
2. Nelson Oduor Onyango

(Secretary) .. Mﬁ” ................ ' %
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (SECOND SESSION)

CONVEYANCE OF PUBLIC PETITION
(No. 11 of 2023)

REGARDING THE ILLEGAL ACQUISITION OF PRIVATE LAND BY THE
DEFUNCT AWENDO TOWN COUNCIL

w

. Honourable Members, Article 119 of the Constitution accords any person

the right to petition Parliament to consider any matter within its authority.
Further, Standing Order 225(2)(b) requires the Speaker to report to the
House any Petition other than those presented by a Member.

. In this regard, Honourable Members, T wish to report to the House that

my office has received a petition from one Mr. Boniface Otieno Opere of
Identification Number No. 4238636 and four others representing members
of 7im Kinda Self - Help Group in Awendo Town, Migori County.

. The Petitioners state that in 1988 the allocation of plots to various persons

was halted by the then South Nyanza District Plot Allocation Committee on
grounds that the government had not acquired the said pieces of land. The
Petitioners claim to have lodged a complaint with the Ministry of Lands and
were confirmed to be the legal owners of the said land.

. The Petitioners further aver that, in 2003, the Awendo Township Council

embarked on evicting land owners without any notice or orders from any
court on grounds that the said parcels of land had been compulsorily
acquired by government.



. Honourable Members, the Petitioners consequently took legal action in
2005 by suing the Awendo Town Council at the High Court in Kisii, which
ruled in their favour. Unfortunately, the Council failed to produce acquisition
and compensation documents to the court as directed.

- Honourable Members, further efforts by the petitioners to compel Awendo
Town Council to produce acquisition and compensation documents were
thwarted as the appeal was dismissed and directed to the District Land
Registrar to issue title deeds to the original land owners.

. Honourable Members, the petitioners further state that the Awendo Town
Council having been dissatisfied by the judgement of Court of Appeal,
applied for a certificate to appeal its decision at the Supreme Court which
. was dismissed by the Supreme Court.

- Honourable Members, the Petitioners therefore pray that the National
Assembly engages the Ministry of Lands, Housing & Urban Development to
ensure that the Petitioners are duly compensated for the lands they lost due
to illegal allocation by the defunct Awendo Town Council.

. Honourable Members, having established that the matter raised in the
Petition is well within the authority of this House; and further, that the
matters raised are not pending before any court of law, constitutional or
legal body, I hereby commit the Petition to the Public Petitions Committee
for consideration pursuant to Standing Order 208A.

10.The Committee is required to consider the Petition and report its findings to

the House and to the Petitioners in accordance with Standing Order 227(2).

I thank you.

'; i\ (:0/{{1“,1‘;’&){:5/{ .
THE RT. HON. MOSES WETANG'ULA, EGH, MP
SPEAKER OF THE N/\?TIONAL ASSEMBLY
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2005 by suing the Awendo Town Council at the High Court in Kisii, which
ruled in their favour. Unfortunately, the Council failed to produce acquisition
and compensation documents to the court as directed.

. Honourable Members, further efforts by the petitioners to compel Awendo
Town Council to produce acquisition and compensation documents were
thwarted as the appeal was dismissed and directed to the District Land
Registrar to issue title deeds to the original land owners.

. Honourable Members, the petitioners further state that the Awendo Town
Council having been dissatisfied by the judgement of Court of Appeal,
applied for a certificate to appeal its decision at the Supreme Court which
was dismissed by the Supreme Court.

. Honourable Members, the Petitioners therefore pray that the National
Assembly engages the Ministry of Lands, Housing & Urban Development to
ensure that the Petitioners are duly compensated for the lands they lost due
to illegal allocation by the defunct Awendo Town Council.

. Honourable Members, having established that the matter raised in the
Petition is well within the authority of this House; and further, that the
matters raised are not pending before any court of law, constitutional or
legal body, I hereby commit the Petition to the Public Petitions Committee
for consideration pursuant to Standing Order 208A.

10.The Committee is required to consider the Petition and report its findings to
the House and to the Petitioners in accordance with Standing Order 227(2).

I thank you.

THE RT. HON@MOSES,\:}"ET’KN@'ULA, EGH, MP
SPEAKER OF THE NATIONAL ASSEMBLY
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BRIEF ON PETITION NO. 11 OF 2023 REGARDING THE ILLEGAL ACQUISITION OF
PRIVATE LAND BY THE DEFUNCT AWENDO TOWN COUNCIL

L

INTRODUCTION

A.

1

Legal underpinning of the Petition

Article 37 of the Constitution under the Bill of Rights provides for the right of any citizen
to present petition to public authorities. Article 119 of the Constitution further provides for
the right of every person to petition Parliament to consider any matter within its authority. .

The Role of the National Assembly

Article 95 (4) and (5) of the Constitution provide that The National Assembly represents
the people of the constituencies and special interests in the National Assembly, deliberates
on and resolves issues of concern to the people and exercises oversight of State organs

among other functions.

The Right to Petition Parliament
Article 119 of the Constitution provides that every person has a right to petition Parliament
to consider any matter within its authority, including to enact, amend or repeal any

legislation.

The Petition to Parliament (Procedure) Act 2012 and the National Assembly Standing
Orders provides further for the procedure to be followed to ensure the right is exercised.
Accordingly, the Standing Orders provides for a period of 90 days for the petition to be
considered by the Committee upon referral by the Speaker.

This petition seeks to have the intervention of this Committee to engage the Ministry of
Lands to ensure the Petitioners are duly compensated for the lands they lost due to illegal
allocation by the defunct Awendo Town Council and make any other recommendation or
action it deems fit in addressing the matters raised in the Petition.

It is on this account that the Petition was presented to the National Assembly by Mr.
Boniface Otieno Opere, Mr. John Okello Anindo, Ms. Rose Akumu and Mr. Nelson Oduor
Onyango all who are members of Tim Kinda Self-Help Group in Awendo Town.

Summary of details of the Petition

The Petitioners states that—

(a) in 1985 Awendo Town Council officials commenced the process of allocating 371.575
acres of land in Awendo to third parties without the consent of the original land owners;

Page 2 of 8
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(0) m 1988 e allocation of the plots to various persons was haited by then South Nyanza
District Plot Allocation Committee on grounds that the government had not acquired

the said pieces of land;

(c) as a result, the Petitioners lodged a complaint with the Ministry of Lands which
confirmed that the Petitioners were the legal owners of the said land,;

(d) subsequently, the then Chief Land Registrar directed the district land registrar to re-
survey and issue title deed to the land owners;

(¢) in the year 2003, the Awendo Township Council instead embarked on evicting land
owners by demolishing, burning their houses and destroying their properties without
any notice or orders from any court on grounds that the said piece of land had been
acquired by government;

(f) the owners of the land subsequently lodged a complaint with the then Ministry of Local
Government for compensation following the acquisition of their land however the
Ministry declined the request and referred the Petitioners to back to Awendo Town
Council;

(g) subsequently in 2005, the land owners took legal action by suing the Awendo Town
Council in the High Court at Kisii;

(h) the Awendo Town Council failed to produce acquisition and compensation documents
to the court and the High Court declared that the parcel belonged to the Petitioners;

(i) Awendo Town Council appealed against this decision before the Court of Appeal. The
Court of Appeal; dismissed the Appeal and directed the district land registrar to issue
title deeds to the original owners;

(i) Awendo Town Council not being satisfied with the Appellate Judgment filed a
certificate to appeal before the Supreme Court, the same was dismissed by the Court of

Appeal;

(k) That despite efforts to have the matters raised in the Petition addressed by the relevant
bodies and offices, the efforts of the Petitioners have been futile; and
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8.

() The matters raised in the Petitioner are nit pending in any court of law, or constitutional,
or legal body.

Prayers sought by the Petitioner
The petitioner therefore seeks the intervention of the House Committee to—

(a) engage the Ministry of Lands to ensure the Petitioners are duly compensated for the
lands they lost due to illegal allocation by the defunct Awendo Town Council; and

(b) make any other recommendation or action it deems fit in addressing the matters raised
in the Petition.

ANALYSIS OF THE MAJOR ISSUES IN THE PETITION/PRAYERS

(a) Whether this matter was conclusively dealt with by the Courts

9.

10.

1.

12,

13.

The Petitioners allege that the matter was dismissed by the Supreme Court. However, that
is not true. The Directorate did conduct a search in this matter and the evidence point to the
contrary.

Through Miscellaneous Application in Zown Council of Awendo v Nelson Oduor
Onyango & 13 Others (2015) eLKR, the Applicant applied for review of the decision of the
Court of Appeal in Civil Application No 5 of 2014. The Court of Appeal had declined to
certify the matter as one including matters of general public importance. The Application
was filed on the ground that the Court of Appeal did not evaluate all the material before it
and making the decision it made.

The Court held that the matter raised raises weighty issues touching on good governance
hence allowed the application and proceeded to hear the petition of Appeal.

In Town Council of Awendo v Nelson O Onvango & 13 others; Abdul Malik Mohamed
& 178 others (Interested Parties) [2019] eKLR the Supreme Court determined the matters
raised in the Petition. The Supreme framed issues and determined them as follows:

(i) Whether a proprietor, whose land has been compulsorily acquired by the state, for
a public purpose, in accordance with the Constitution and the Law, retains a

reversionary interest in, or a pre-emptive right over any un-utilized portion of such

land, should the public purpose for which it was acquired become spent"

The Apex Court determined that the suit land was compulsorily acquired by the Government
of Kenya in accordance with the provisions of Section 75 of the repealed Constitution and
section 6(2) of the Land Acquisition Act 1968 (now repealed). The Court also determined
that the 1% to the 13 Respondents were fully compensated in accordance with the applicable

Page 4 of 8
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15,

16.

17.

18.

purpose.

There was however contention as to whether the suit land was acquired for the establishing
the South Nyanza Sugar Scheme in South Nyanza District and to whether that was public
purpose. The Court determined that the purpose for which land parcels were acquired fall
within the rubric of public purpose within the meaning of Section 75(1) of the retired
Constitution. The said parcels were acquired on one hand for the town and county planning
and on the other hand for the development of, or utilization of the said lands so as to promote
the public benefit.

The Court held that the proper basis for determining the specific nature of the purpose for
which the suit lands were acquired, is the language used in the two Gazette Notices. Gazette
Notice No. 2996 states that the specified parcels of land are to be acquired for “the South
Nyanza Sugar Scheme” while Gazette Notice No. 3737 states that the specified parcels are
to be acquired for the South Nyanza Sugar Scheme (Awendo Township Expansion) in South
Nyanza District.

The two Gazette Notices do not refer to the same parcels of land. On the contrary, the
Notices are distinct and refer to different parcels of land. Thus Gazette Notice No. 3737
refers to land title nos. North Sakwa/Kamasonga/204 (plot no. 204), North
Sakwa/Kamasonga/34 (plot no. 34), North Sakwa/Kamasonga/1081 (plot no. 1081), North
Sakwa/Kamasonga/1093 (plot no. 1093), North Sakwa/Kamasonga/1111 (plot no 1111),
North Sakwa/Kamasonga/1067 (plot no. 1067), North Sakwa/Kamasonga/207 (plot no.
207), North Sakwa/Kamasonga/45 (plot no. 45), North Sakwa/Kamasonga/111 (plot no.
111), and North Sakwa/Kamasonga/202 (plot no. 202) in respect of the 2ud gl gt o gl
9% 10% 11" and 12" respondents respectively (hereinafter the Suit Land).

North Sakwa/Kamasonga/1193 (Plot No. 1193) in respect of the 7" Respondent was not on
the list of parcels of land acquired by the two Gazette Notices. The tentative conclusion
regarding the said title therefore, is that it was never compulsorily acquired. Besides,
it is noted from the Record that land title No. North Sakwa/ Kamasonga/ 46 (Plot No. 46)
in respect of the 1st Respondent and Land Title No. North Sakwa/ Kamasonga /168 (Plot
No. 168) in respect of the 13th Respondent were acquired vide Gazette Notice No. 2996.
Finally, a perusal of the Record reveals the fact that some of the Respondents herein, to wit,
the 3rd, 9th, 10th, 11th and 12th were not the original proprietors of the parcels in question.
However, they refer to themselves in their supporting affidavits as beneficial owners.

The Court hence determined that a plain reading of notices clearly indicates that the
intention of acquiring the land parcels listed therein was for establishing the South Nyanza
Sugar Scheme. This must be taken to refer to all that it entails to establish such a scheme,
including the factory, sugar plantations, offices, plant and machinery and all necessary
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20.

21.

22.

infrastructure. Hence no dispute regarding the establishment of South Nyanza Sugar
Scheme. As for Gazette Notice No. 3737, it is stated that the listed parcels therein are to be
acquired for the South Nyanza Sugar Scheme (Awendo township Expansion) in South
Nyanza District.

. The operative words are the bracketed ones i.e., “Awendo Township Expansion”. The two

Gazette Notices, although linked in material particulars, could not have been referring to
the same purpose for the compulsory acquisition. The inclusion of the words “Awendo
Township Expansion” must be taken to mean that there was another purpose other than, but
related to, the actual establishment of the South Nyanza Sugar Scheme. This other purpose
was the expansion of the Awendo Township. Is it any wonder then that the two Gazette
Notices did not refer to the same parcels of land"

The establishment of the South Nyanza Sugar Scheme within the vicinity of Awendo
Township meant that the latter, had to be expanded to accommodate the functionality of the
former. The need to expand the Township, necessitated the further acquisition of extra land,
for that purpose, as was clearly stated in the brackets. The words “Awendo Township
Expansion” must surely be taken to mean something, otherwise why were they included in
Gazette Notice No. 3737" Why didn’t the latter Notice simply echo or replicate the words
in Gazette Notice No. 2996" Is it not logical, if not compulsive, to assume that the
establishment of the Sugar Company would trigger demands, upon the Township cfa socio-
economic, demographic and financial nature, hence the need for its expansion" For example,
where were the experts, labourers, company executives, their spouses and children to be
accommodated for them to serve the Sugar Company" Where were they to seek health,
financial, recreational, educational, and other social services" One could go on and on. The
purpose for which all that land, comprised in Gazette Notice No. 2996, ie., the
establishment of SOUTH NYANZA SUGAR SCHEME in South Nyanza, had been fully
accomplished by the time of filing Civil Case No. 133 of 2005 at the High Court. Hence,
there were no “un-utilized portions” of land in the block to which the said Gazette Notice

applied.

(ii) Reversionary Interest in or Pre-Empiive Rights over Compuisorily Acquired Land
What was before the Court was whether a proprietor whose land has been compulsorily
acquired, nonetheless retains some reversionary interest in, or pre-emptive rights over, the

un-utilized portions the land.
Reversion refers that interest in land that survives the expiry or extinction of an estate in the

said land. Upon the extinction or expiry of the estate, the interest reverts to the person or
entity from whose superior title the estate was originally created.
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time in the land or a land for a time. Hence a holder of a fec simple estate retains interest in
that land for as long as there will be an heir to inherit the same. In case there is no heir to
inherit, the land reverts back to the state. The state holds a superior title to the land
commonly called, “radical title” upon it being compulsory acquired, the fee simple estate
becomes extinguished as the State exercise its powers of Eminent Domam. Same to a
landlord-tenant relationship. The tenant holds the leasehold estate while the landlord retains
the reversion which, upon the expiry of the leasehold, is surrendered back to the landlord,
since the landlord holds superior title which the lease was created.

24. The title acquired by the petitioners save for the 7% Respondent became extinguished upon
the compulsory acquisition. Their estates in the said parcels ceased to exist and became
fused with the States’ superior title. These parcels became public land, having been
compulsorily acquired for public purpose in accordance with the Constitution and the law.
The Petitioners were compensated for the loss of their land to the public interest.

25. Consequently, the Court gave the following guiding principles insofar as this is concerned—
(a) Where the Government, pursuant to the relevant constitutional and legal
provisions, compulsorily acquires land, such land, shall only be used for the

purpose for which it was compulsorily acquired.

(b) The allocation of compulsorily acquired land, to private individuals or entities,
for their private benefit, in total disregard of the public purpose or interest for
which it was compulsorily acquired, shall be incapable of conferring title to that
land in favour of the allottees.

(¢) A person whose land has been compulsorily acquired in accordance with the
relevant constitutional and legal provisions does not retain any reversionary
interest in the said land.

(d) Un-utilized portions of compulsorily acquired land may be used for a different
public purpose, or in furtherance of a different public interest, including the
allocation of such portions to private individuals or entities, at the market price,
in furtherance of such public interest.

26. With finality the Court ruled that—

(a) Through the instrumentality of Gazette Notices Nos. 2996 and 3737 of 1976, all
parcels of land whose land titles are listed therein respectively, were compulsorily
acquired and vested in the Government of Kenya.

(b) The Migori County Government holds that land in trust for the residents of the area,
and as the Implementing Agency of the public purpose for which the land was
compulsorily acquired.

(¢) The letter written by the Land Registrar, directing the Appellant to re-survey the
land and allocate the same to the original owners or their successors in title had no
legal basis.
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(d) The 1% and 13" Respondents have no reversionary interest in the parcels of land
listed in the two Gazette Notices, since titles thereto were extinguished through the
compulsory acquisition of the same. '

(e) The purpose for the acquisition of all those lands listed in Gazette Notice No. 3737
of 1976 (The Suit Land) was for the expansion of Awendo Township in South
Nyanza District. Such expansion, was necessitated by the establishment of South
Nyanza Sugar Scheme, through Gazette Notice No. 2996.

(f) The land comprised in Gazette Notice No. 3737 was not “un-utilized land”, given
the fact that the expansion of Awendo Township is an on-going process.

g) The allocation of various parcels of land comprised within Gazette Notice No.3737,
at a price, to the Interested Parties, for the establishment of residential, commercial
and other amenities such as churches, etc., was in furtherance of the expansion of
Awendo Township.

(h) By purchasing the said plots, and using them for residential, commercial and other
purposes m consonance with the public interest, and in the absence of any proof of
fraud on the part of the Interested Parties, the latter acquired valid title which cannot
be defeated by the claims of the Respondents herein.

(i) The 7" Respondent (Obiero Omedo) shall be fully compensated by the Government
of Kenya for the loss of his Land Title No. North Sakwa/Kamasonga/1193.

27. In considering the prayer for compensation, the Honourable Committee should take note of
the binding nature of the Supreme Court decision. The decision of the Supreme Court is
binding on all Courts unless it is reviewed by the Supreme Court.

.  CONCLUSION
28. In light of the foregoing legal provisions, and in considering the Petition—

(a) the Honourable Committee should take note of the binding nature of the Supreme Court
decision;

(b) Seek the views of the Petitioners to establish whether they were fully compensated by
the Government as was declared by the Court; and

(c) Seeks views of the National Land Commission.

Omondi Shadrach
LEGAL COUNSEL
NATIONAL ASSEMBLY
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COUNTY GOVERNMENT OF MIGORI
OFFICE OF THE COUNTY SECRETARY

Telegrams: “MIGORI COUNTY” Migori P. O. Box 195-40400
Tel: 0726319450/ 0736860086/ 0770304976 SUNA MIGORI
E-mail: countysecretary@migori.go.ke
REF: No. CGM/CS/G.C/VOL.VILZA/OZ%G Dates 1t July, 2024
AT . —— ™ -
S, NATIONAL ASSEMBLY | = S e
RECEIVED @\ > — &%

The National Assembly

P. O Box 41842-00100 \os e 5’3§Vj'
NAIROBI 2 b JUL 2024 ?@C)me»"“:\j;( 0.0 -
PROCEDURAL, RESEARCH AND JOURVALS /(fb» o
Dear |__P0.Box 41842, NAIROBI \34 Y
- S \’2'

RE: RESPONSE TO PUBLIC PETITIONS COMMITTEE ON VARIOUS PUBLIC .,/Dg{ /}

PETITIONS . M Ofe->
(3 7"/’7/.

The County Government of Migori is in receipt of your letter Ref: = U

KNA/DLPS/PPETC/CORR/ 2024/ 124 dated 20t June 2024 on the above subject matter \ = Hu

and wish to respond as follows:

1. Public Petitions on Delayed Adjudication and Settlement of Squatters after the Expiry
of Lease of Macalder Mines Ltd (marked as Annex 1)

a) Honourable Members, it is true that the National Assembly did invite the County
Executive Committee Member (CECM) for Lands, Housing, Physical Planning and Urban
Development to appear before the National Assembly’s Public Petitions committee to provide
response on the above matter. It is however not true that the CECM failed to appear before

the committee.

b) Honourable Members, the truth is that the County Government of Migori through the
CECM for Lands, Housing, Physical Planning and Urban Development did appear before the
committee on Thursday, 24t August 2023 in which meeting he undertook to provide a written

response to the said petition.

c) Honourable Members, after his appearance before the committee, the CECM did submit
a written response to the Public Petitions Committee on the Delayed Adjudication and
Settlement of Squatters after the Expiry of the Lease of Land to Macalder Mines Ltd vide Ref:
MCG/CECM/LHPPUD/NA/13IS/024(2), dated 12t May, 2024. This written submission
was sent to the Office of the Clerk of the National Assembly through G4S on 11t May, 2024.
(Copies herewith attached marked as:)

S —

Written response letter sﬂﬁATIQixllff ASSE

i. Annex 1A

i N At NAL ASSEMBLY
i. Annex 1B 45 receipt ~ AN I\ -

/ “f‘G %% p E RECEIVED |

AN 1 {

E n s ! z

| 03 JUL 2024 |

CLERK'S OFriCE

\\l < f =
AW\ R ANY IiP O
S ¢ L.

O Box 41842, NAIROBI |
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d) Honorable members, Our submissions on this matter as contained in our response above
do take into account the interests of the members of the public in that area as contained in
the petition while also seeking to uphold the rule of law in as far as the allocation of public

land is concerned.

2. Public Petition on Tllegal Acquisition of Private Land by the Defunct Awendo Town
Council (marked as Annex 2)

a) Honourable Members, this matter that has been raised before this Honorable committee
went through an entire judicial process which culminated in the Supreme Court of Kenya Civil
petition No. 37 of 2014 and a judgment was delivered on 30th April 2019 (Copy herewith
attached marked as Annex 2 A). The orders were as follows;

(i) The Petition of Appeal dated 10t December 2014 was allowed.
(i) The judgment of the Court of Appeal dated 18th October, 2013 was overturned.

(iii) Compensation by the Government of Kenya was ordered to the 7th Respondent for
the loss of his Land Title No. North Sakwa/Kamasonga/1193.

(iv) Each Party was to bear their own costs of the Appeal.

b) Honorable members, while the petitioners did assert (as contained in the petition
document earlier referenced as Annex 2) that the appeal by the Town Council of Awendo
was dismissed, the matter was, as a matter of fact heard and determined in favour of the
Petitioner (Town Council of Awendo). (See Annex 2 A above).

) Honorable members, the order with regards to compensation as contained in the
judgment referenced above affected only the 7th respondent (the proprietor of Parcel No.
North Sakwa/ Kamasoga/ 1193) who was to be compensated by the Government of
Kenya for the loss of his land.

I wish to reiterate the commitment of the County Government of Migori to work effectively
with this honorable committee and the National Assembly as we endeavor to serve the
citizens of Migori County and the nation at large.

Wwe would welcome the opportunity to discuss the matter in further details should there be

need. N

\\ N
N\ \

/A \ /

"a, /_/\w}m ’

Oscart&o. Olima
County Secretary and Head of Public Service
UNTY GOVERNMENT OF MIGORI
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H.E the Governor
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (SECOND SESSTON})

et g

PUBLIC PETLTION
(N, 4. or 2623)

(" ONDELAYED ADJUDICATION AND SETTLEMENT OF SQUATTERS
AFTER THE EXPIRY OF LEA! E OF MACALDER MINES LTD LAND

S B NSRRI o

T, the UNDERSIGNED, on behalf of the 'resl‘denés of: N._\yﬂ'i'tik(% "C:D.msiﬁﬂ'ﬂén_tf&f;
DRAW the attention of the House to the fallowing;

1. THAT, the Macalder Mines in Nyatike Location, Nyatike ¢ onstituency

negsiring approximately 300 acres s ampng aneestral kand belonging
to the peopla-of Nyatike Constituency given u ;g?f(%o‘ﬂ'iwmg @ mifiing lepse
to the Macalder Mines Ltd in 1935 and which company had been
coneuctirg miring activitles in the fand until 1966;

;. & THAT, the leasing of the fand dispossasged the Hghtful owners of the

fncl - rendering  them squatters  despite  Macalder Mines - |1d
apportioning portions of the land for residential purposes ard open
mines; :

3. THAT; upon the axit of the Macalder Minas L from Kenya in L8970,
the land wes not Fully teveloped except the residential areas kebited

by gold miners end a portion of tand inkabited by local werkers;
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ON DELAYED ADJUDICATION AND SETTLEMENT OF SQUATTERS
_ AFTER THE EXPIRY OF LEASE OF MACALD ER MINES LTD LAND

4. THAT, most fandless citizens who had given up thelr land to Macalder
Mines Ltd began settling back and farming in the undeveloped lands; )

5, THAT, the number of people settling in the land increased between
1970s ahd 1990s when the local chief allocated people the said tand;

6. THAT, the people who have settled in the land have puk it Into good
ecomomic use, constructed residential houses and commercial centres

e yyHicharerearning - then-income; - but-the-gavernment-has—neither— - —

adjudicated the Jand nor issuad title deeds;

7. THAT, records held -at the Department of Land Adjuclieation, Land
Registrar and Department of Survey are allegedly erroneous hience

Gausing uncertainty among affected famities and land owners; i

8. THAT, the alleged reluctance uf the County Gavernment of Migori and
“tha natianal government to adjudicate the land and issue tittle deads
armounts o dedying the affectéd  community  access ta fair
administiative ackion; 7y

9. THAT, the issues in mespect of which this Petition is raised arg not
pertding befare any Court of Law, Constitutional or any legal body;

THEREFURE, your humble peitioners pray that the National Assembly
througt the Pablic Petitions Commiltes;

i, Engages the Mimstry of Lands to ensure that the: Macalder land is re-
adjudizaked to allew the owners to acgulre tittle, deeds and save the
residents from alleged erroneous ait rissing recorts; dnet
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ON DELAYED ADJUDICATION AND SETTLEMENT GF SQUATTERS
AETER THE EXPIRY OF LEASE OF MACALDER MINES LTD LAND

o S .

li.  Makes any other recommendation or ackion it deems fit in addressing
the plight: of the Petitioners,

And vatr PETITIONER will over pragy.

PRESENTED By

- THE HON. TOM MBGYA ODBGE, MP
- MEMBER ROR NYATIKR CONSTITUENCY

DATE: ..., 1& 0% JoR%

3 Anamsnman e aay Mmadahbaninny

—
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REPUBLIC OF KENYA

COUNTY GOVERNMENT OF MIGORI

Telegrams: “MIGORI COUNTY” Migori P.O. BOX 195 — 40400
SUNA — MIGORI

Email: migoricountygov@pmail.com

Ref No: MCG/CECM/LHPPUD/NA/13/5/024(2) Date: 12™ May, 2024

Clerk of The National Assembly
The National Assembly
P.O. Box 41842-00100

Nairobi. Kenva

Dear Sir,

RE: MEETING WITH THE PUBLIC PETITIONS COMMITTEE ON VARIOUS
PUBLIC PETITIONS

Reference is made to your letter Ref: KNA/DLPS/PPETC/CORR/2024/008 dated 15"
February, 2024 on the above subject matter.

Please find enclosed our official response to the Public Petition on Delayed Adjudication and
Settlement of Squatters after the expiry of Lease of Macalder Mines Ltd Land (Copy
attached).

In contextualizing the petition, the basis of the interests and concerns centre around settlement of
the occupants of the said parcel of land. Within my scope of responsibilities, I have provided
some additional context and information to address specific inaccuracies contained in the petition
including misconceptions around land ownership.

It gives me immense pleasure to inform you that your request for another meeting to deliberate
on the Public Petition on Illegal Acquisition of Private Land by the defunct Awendo Town
Council is most welcome.

In case of any further queries, plgase feqh tfk?‘?r[t§ &%}@ﬁtﬂ:ﬁ“ i

Yours sincerely,

M A *
* 11 MAY 2024 ,
PO. Box 484  4apapu, !
SUNA MIGDII
PMIGORI COUNTY

Hon. Eng. John O. Kobado, FKIM
CECM, Lands, Housing, Physical Planning & Urban Development
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REPUBLIC OF KENYA
MIGORI COUNTY GOVERNMENT

RESPONSE TO PUBLIC PETITION
(No. 4 of 2023)

ON DELAYED ADJUDICATION
AND

SETTLEMENT OF SQUATTERS AFTER THE EXPIRY OF LEASE OF

MACALDER MINES LTD LAND
HON ENG. JOHN KOBADOQ OF P.O BOX 195-40400 Suna-Migori do hereby make

oath and solemnly state as follows;

e

THAT I am a male adult of sound mind, a resident of Migori Town within Migori
County.

. THAT I am the County Executive Committee Member in the department of Lands,

Housing, Physical Planning and Urban Development Migori County Government. [am
familiar with the facts the subject of the present proceedings and having being duly
authorised by Migori County Government hence competent to swear this Affidavit on
its behalf.

. THAT I have read the Public Petition No. 4 of 2023 dated 16" February by the residents

of Macalder and having understood the import thereof, 1 wish to respond to the matters
raised therein as below;

THAT the land parcel in question is Land Reference No. 17955, measuring
2,500Hectares which translates to 6,177.8 Acres, as per Fixed Boundary Survey Plan
No. 49/48, and approved by the Surveyor General on 13" March, 1942,

. THAT the fixed boundary survey above formed the basis of the lease to Macalder Mines

Limited.

THAT the land adjudication process for Macalder was initiated in 1969 and completed
in 1981.



L

/. AHAL tne parcel of land was agjudicated as Muhury Kadenyvidcdlaer/450 jor
SOUTH NYANZA COUNTY COUNCIL with reservation for Macalder Township.

8. THAT when a Lease expires on a particular Parcel of Land, the land reverts to the
Lessor but not to the people residing near such a parcel of land.

9. THAT in this particular case, the land reverted to the County government of Migori.
The County Government was the Lessor after it took over the Assets and Liabilities of
the defunct Local Authorities.

10. THAT the leasing of the land did not dispossess the rightful owners of the land
rendering them squatters because leasing was effected before Land Adjudication started
in Nyatike.

11. THAT Land Adjudication is the process by which all existing rights in any particular
parcel of land are finally and authoritatively ascertained.

12. THAT the existing rights are merely recognized and confirmed in adjudication record
and demarcation map; collectively known as the Adjudication Register.

13. THAT upon the exit of the Macalder Mines Limited from Kenya in 1970, all the land
that had been leased for mining reverted to the Lessor which is the County Government
of Migori.

14. THAT the land which was being used for mining was not leased from Private Citizens
in Nyatike but from the then Local Authority.

15. THAT in view of the foregoing, the people who have been farming in the undeveloped
land have been doing it illegally and therefore, public land shall never be acquired
through prescriptive rights available irrespective of the number of years they have
occupied the aforementioned land.

16. THAT the local chief does not have any powers to allocate any public land to a private
developer under any laws in Kenya. The allocation of public land is clearly stipulated
in the relevant laws in Kenya.

17. THAT people who enter into public land illegally and make economic use, construct
residential houses and commercial centres which are earning them income does not
give any rights to legal occupation of any public land.

18, THAT the records held at the Land Adjudication, Land registry and Department of
Survey are not erroneous but are Government records which followed the laid down
procedures of creating such Local Records as stipulated by the Law.



" mandatea (0 keep 1n sate custody all official maps in Kenya including Maps for
insurance of Title Deeds and therefore Survey of Kenya is the only Official Mapping
in Kenya.

20. THAT land adjudication has been going on in Nyatike and determination of the rights
of occupiers of Land through the Land Adjudication Process as stipulated in the Land
adjudication Act CAP 284 Laws of Kenya.

21. THAT the issues raised in the petition are null and void because there are land records
which followed the due process of creation in Nyatike.

22. THAT the facts deponed to hereinabove are true to the best of my knowledge,
information and belief, save for facts which I have deposed to on information and
beliefs the sources whereof [ have disclosed.

CECM
LAMDS ROUSING

SWORN BY THE SAID
HON ENG. JOHN KOBADO |* 14 MAY 2074

P0. Box 484 - 40400,
SUMA MIGDKY
FMIGURI COUNT Y

ECM.
& PRYSICAL RLANMIL

*

ki
3

--------------------------------------------------------------

COUNTY EXECUTIVE COMMITTEE MEMBER (CECM) FOR LANDS,
HOUSING, PHYSICAL PLANNING AND URBAN DEVELOPMENT MIGORI
COUNTY GOYERNMENT
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY =
THIRTEENTH PA,RLIAME_NT'('SECONDJS,Ess_x_qN) |

it

CONVEYANCE or= PUBLIC PE I“ITION
(e, 11 afz(}/;f) '

REGARDING THE ILLEGAL AGQUlSI I'ION OF PRIVATE LAND BY THE
DEFUNCT AWENDO TOWN COUNCIL '

1. Honourable Membaers, Article 119 of the Constitution 'a‘ccc)x‘ds any person
the right to petition Parliament to consider any matter within its authority.
Further, Standing Order 225(2)(b) requires the Speaker to report to the

- House any Petition Otl‘ldl thdn lhos@ pmse*nwd hy a Membor _ &=

In this leqatd Honourabla MLmbm‘s, 1 wmh 10 repurt to the Iluuw rhal; i
my office has received a- pvﬁﬂon from. mm M. Bon/far e Ol“/eno Opwe or
Identification Nimper No, flg!&?(' 36 and four ‘other 5 roprusantmq members
of Tim Kindea Self ~ Melp Group in‘Awendo Town, Migorl County.

2

x

3. The Petitioners state that in 1988 the allocation of plots to various PErsons
was halted by the than South Nyanza District Plot Allocation Committee on
grounds that the government had not acquired the sald pieces of land. The
Petitioners claim to have lodged a complaint with the Minlstry of Lands and
were corfirmed to be the legal ownars of the said land.

The Petitioners further aver that, in 2003, the Awendo Township Council
embarked on evicting land owners without any notice or orders from any
court on grounds that the said parcels of land had heen compulsorily
acquired by government.

.






.

) e iUy LU QAT action in
2005 by sulng the Awendoe Town Council at the High Cowrt in Kisii, which
ruled In their tavour, Unfortunately, the Council failed to produce acquisition
and compensation documents to the court as directed.

6. Honourable Members, further efforts by the petitioners to compel Awendo
Town Council to produce acquisition and compensation documents were
thwarted as the appeal was dismissed and directed to the District Land
Reglstrar to Issue title deeds to the original land owners.

7. Honourable Members, the petitioners further state that the Awendo Town
Council having been dissatisfied by the judgement of Court of Appeal,
applied for a certificate to appeal its decislon at the Supreme Court which
was dismissed by the Supreme Court.

4. Honourable Members, the Petitioners therefore pray that the National
Assembly engages the Ministry of Lands, Housing & Urhan Development to
ensure that the Petitioners are duly compensated for the lands they lost due
to llegal allocation by the defunct Awencdo Town Council.

9. Honourahle Members, having established that the matter raised in the
Petltion 1s well within the authority of this House; and further, that the
matters raisec are not pending before any court of law, constitutional or
legal body, T heteby commit the Petition to the Public Petitlons Committee
for consideration pursuant to Standing Qrder 208A.

10.The Committee Is required to consider the Petition and report. its finelings to
the House and to the Petitioners In accordance with Standing Order 227( 2).

I thank you,

(Lo fun ey
THE RT. HON. MOSES. V) 'E’l"AﬂG'ULA, EGH, Mp
SPEAKER OF THE NATIO NAL ASSEMBLY

Date MRQUAAANN N UM e Rh AR AR AN NN Hn
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Town Council of Awenao v Nelson O Onyango 1st - 13th Respondents,
Attorney General 1/<h Respondent; Abdul Malik Mohamed & 178 others
(Petition 37 of 2014) [2019] KESC 38 (KLR) (Civ) (30 Aprii 2019) (Judgment)

Town Council of Awendo v Nelson O O:vzya;zgo €5 13 others; Abdul
Malsk Mobamed 3 178 others (Inserested Parties) [201 9] eKLR

Neutral citation: [2019] KESC 38 (KLR)

REPUBLIC OF KENYA
IN THE SUPREME COURT OF KENYA
CIVIL
PETITION 37 OF 2014

DK MARAGA, CJ, MK IBR AHIM, SC WANJALA, NS NDUNGU & I LENAOLA, SCJj

-->RIL 30, 2019

BETWEEN
TOWN COUNCIL OF AWENDO ..oeorerrmmeseeeesrssosssosoossoso PETITIONER
AND
NELSON O ONYANGO & 13 OTHERS ..uueerecer s o, 1" RESPONDENT
ATTORNEY GENERAL oo 2"® RESPONDENT
AND
ABDUL MALIK MOHALIED & 178 OTHERS ............. . INTERESTED PARTY

(Being an appeal from the entire Judgment axd Order of the Court of Appeal
sitting at Kisuman (Onyango Otieno, Azangalala & Kantai, M. A) delivered
on the 18 day of October 2013 iz Kisumu Civil Appeal No. 161 of 2010)

JUDGMENT

A, Introduction

(1)

Thisis a Petition of Appeal dated 10 December, 2014 and filed on 23 December, 2015 pursuantto its
admittance by this Courr as one f~volving a matter of general public importance under Articles 163(4)
(b)and 163 (5) of the Constitution. The Appellant is challenging the entire Judgment and Orders of
the Court of Appeal (Onyango Otieno, Azangalala & Kantai JJ.A) at Kisumu in Civil Appeal No.161
of 2010 delivered on the 18" day of October 2013. In certifying the Appeal as one involving a matter



s grisCian pUDIC IMporiance, in Miscellaneous Application No. 49 0f2014; (Mutunga CJ &P, Tunoi,
Ibrahim, Ojwang, Njoki, SCJ7); this Court stated:

...... The issues of the intended appeal cut across the former and the current Constitutions
and law regimes. It i~ important to reconcile these two regimes, and the instant case
provides the occasion. The question whether the respondents in this case are entitled
to the revisionary interest in unutilized portions of land, invokes critical sub-themes
of jurisprudential significance and which, in every respect touch on matters of public
interest.” [Emphasis added)]

B. Background

(2) Sometime in 1976, in exercise of its powers of Eminent Domain, the Government of Kenya issued two
Gazette Notices informing thz public of its intention to acquire privately owned parcels of land in the
then South Nyanza District. In doing so, the Government was acting pursuant to the provisions of
Section 75 of the retired C onstitution and Section € (2) of the Land Acquisitisn Act of 1968 (Now
repealed). The first was Gazerre Notice No. 2996 of 1968 (Legal Notice No. 47 of 1968) dated 8"
October, 1976 (herein Gazette Notice 2996); which in its preamble read as follows:

“The Land Acquisition Act 1968
(No. 47 of 1968)

Notice of Intetion to Acquire Land in Pursuance of Section 6(2) of the Land Acquisition
Act 1968, T hereby give notice that the Government intends to acquire cthe following land
for the South Nyanza Sugar Scheme in South Nyanza” [emshasis added].

(3)  The second was Gazette Notice No. 3737 (Legal Notice no. 47 of 1968) dated 24™ December, 1976,
(herein after Gazetre Notice 3737); which in its preamble read as follows:

“The Land Acquisition Act 1968
(No. 47 of 1968)

Notice of Intention to Acquire Land in Pursuance of Section 6(2) of the Land Acquisition
Act 1968. T hereby give Notice that the Government intends to acquire the following land
for the South Nyanza Sugar Scheme (Awendo Township Expansion) in South Nyanza
District”, [Emphasis added]

(4)  The Government then proceeded to compulsorily acquire, various privately owned parcels of land.
Some of the acquired parcels had been owned by the 1% o 13% respondents in this Appeal. Thus far,
there was no legal dispute, until the year 2005, when the Respondents herein filed suit in the High
Court at Kisumu, in Civil Case No, 133 of 2005; challenging the process of compulsoty acquisition
of the suit land and the allocation of unutilized portions to third parties by the Appellant.

At the High Court

(5) At the High Court, the Plaintiffs (Respondents herein) sought determination of several isst.cs, viz:
(.
(ii)

Whether the Government of Kerya had compulsorily acquired the suit land,;

Whether that acquisition was for the “sole purpose” of establishing the South Nyanza Sugar
Scheme;



(6)

.

(ifi)  Whether the Government thereafter utilized the entire acquired portion of the suit land;

(iv)  Whether some of the acquired Suit land was left unutilized, after being marked as unfit for
“the purpose for which = s acquired”;

(v) Whether the origi::zl owners had reversionary rights over the “unutilized portions” of the suit
land,;

(vi)  Whether the Appellant in this case had any proprietary rights over the “unutilized portions”
of the suit lar.d, and whether such proprictary rights had been acquired through gazettement
or if such interests (in any) were capable of being transferred to third parties; and

(vii)  Whether there had been any improper dealings wich the said “unutilized parcels of land” of
the suit land, by officers of the Appellant.

In a Judgment dated 13 November, 2309 the High Court (Musinga J, as he then was) held that the
sole purpose, of the compulsory acquisition of the suit land, was for the establishment of the Nuclear
Estate for South Nyanza Sugar Scheme, as had been indicated on the Gazette Notices and admitted
by the Appellant. That since the Government did not utilize “he acquired suit land in its entirety,
the Appellant neither had propristarv interests over the suit land, nor the right to evict the 1% to 13®
respondents. That the unutilized parce:s of the suit land which were unfit for sugarcane farming, ought
to have reverted to the responucnts, as the original or beneficial owners thereof, The learned Judge then
ordered the Lands Registrar, to re-survey the land, and issue title deeds to the respondents, pritsuant
to Section 75 of the retired Consticution.

(ii) At the Court of Appeal

(7)

(8)

9)

Aggrieved and dissatisfied with the entire Judgment of the High Court the Appellant Appealed to the
Court of Appeal, Civil Appeal No. 161 of 2010 on the following grounds:

(2) That the learned trial Juage erred in finding that the acquisition of the suit parcels of lands was
not meant for the benefit of the Appellant contrary to the Gazette notices.

(b) That the learned tric! Judge erred in finding in favor of the respondents without tzking into
account the fact that the Government which acquired the said parcels was never made a party
to this suit.

(c) Thatthelearned trial ] udge erred in finding in favor of respondents in a claim that was statutory
time barred and therefore the court had no jurisdiction to eatertain the claim.

(d) Thar the leaned trial judge erred in entertaining the suit brought by way of originating
summons when the issues involved are not suirable for determination by way of originating
summons.

(e) That the learned trial judge’s finding was against the weight of the evidence.

In response, the Respo:.uents opoosed the Appeal on grounds thar the Appellant had admitred, that
the suitland was acquired solely, for the establishment of the South Nyanza Sugar Scheme. Further, the
Respondents argued, that the Chief Land Registrar, in a letter dated 29 February, 1996 and produced
before the High Court, had directed that the residue land, be resurveyed and titles issued to the original
owners.

The Attorney-General also opposed the appeal and argued that, the suit land was acquired for the sole
purpose of, cstablishing the South Nyanza Sugar Scheme and that nothing on the material Gazette



10.

N

(T essvwed diat the sult land had been acquired for the benefit of the Appellant. It was further
argued that there wag nothing on record, to show that the residue suit land had been surrendered to
the Appellant by the President, as required by the Consritution.

In a Judgment dated 18* October, 2013 the Courr of Appeal (Onyango Otieno, Azangalala and
Ole Kantai JJ.A) upheld the Judgment of the High Court and dismissed the appeal with costs.
Consequently, the Applicant sought certification to appeal to the Supreme Court against the Court
of Appeal judgment. The application for certification, having been declined by the Appellate Courrt,
was later granted by the Supreme Court, as derailed earlier in this Judgment.

(iif) At the Supreme Court

(11)

The Appellant’s grounds of appeal are that the learned Judges of the Court of Appeal erred in fact, in
finding that, the suit was not 2cquired for purposes of the expansion of the Appellang; erred in law and
fact, by reasserting the 1* to 13* Respondents’ titles over the suit land, despite the said titles having
extinguished upon completion of the process of compulsory acquisition by the government; that the
impugned Judgment by the 1% Appellate Court had the effect of divesting the third party allottees
(Interested Parties herein) of their property, including schools, hospitals, churches and financial
institutions, in breach of Articles 40, 48 and 50 (2) of the Constitution.

(a) The Appellant’s Case

(12)

On the basis of its submissions and List of Authorities in support thereof, it is the Appellant’s case that
the Gazette Notices leave no doubt that the compulsory acquisition of the suit land, was for purposes
of establishment of the South Nyanza Sugar Company, as well as for expansion of Awendo Township,
which purpose the Appellant facilitated by allocating the unutilized suit land to the Interested Parties
for development. That upon compulsory acquisition and by virtue of Sections 19 (2 and (4) of the
Land Acquisition Act (now repealed), the 1% to 13 Respondents’ titles were extinguished in fvor of
the Government of Kenya.

Itis also the Appellant’s case that the Judgment of the Court o Appeal violates third parties rights’ to
property under article 40 of the Constitution, fair hea:i1g under article 50 of the Constitution, and
é-~€ss 1o justice under article 48 of the Constirution as the allottees were never enjoined in the suits

both at the High Court and Court oprpeaL

(b) The 1 ¢o 13* Respondents’ Case

(14)

The 1% to 13* respondents ir. their submissions dated 9* May 2016, and further submissions of 30
June 2017, argued that the purpose of acquisition of the suit land, was never in dispute before the trial
court, as both the Appellant and the Respondents were in agreement thar the same was acquired for
the development of the South Nyanza Sugar Company Scheme. Tha the said position was rightfully
upheld by the High Court 1~d the Court of Appeal in their fespective Judgments. They submitted
that, the mere fact that the name of the Appellant appeared in brackets on Gazette Notice No 3737
only meant that South Nyanza Sugar Company Scheme was in the Appellant’s proximity and did not
mean that the Appellant was 2 beneficiary of the acquisition.

They urged that Section 19 of 11z Land Acquisition Act (now repealed) stipulates that upon the land
s. zcquired being vested in the Governr =at, 2 Notice to that effect, must issue upon all registered
proprietors of the land. It was their contention that the said Notice, was not issued.

In conclusion the 1% to 13 Respondents submitted that beine the original owners of the land, they
enjoy pre-emptive righes by law to acquire the residue of the acquired land under Section 110 (2) of



S e Lack @iy LOC CONSTLUTION; that the government of Kenya through the Chief Land Registrar
through the letter dated 29* February, 1996 had directed that the residue land be resurveyed and the 1
and 13" Respondents be issued with titles; that it would be unfair to displace them having lived on the
suit land for decades. Theyalso ¢ :cted to the arguments by the Appellants and the Interested Parties
that the impugned Judgment violated the cited provisions of the Constitution as being baseless and
without proof. That the same had not been argued before the High Court and the Court of Appeal
and are an attempt to divert the attention of this Court from the issue as it has been before the Courts
below.

(c) 14™ Respondent’s Submissions

(17)

(18)

S
i Kenvalawore, caselaw ines

The 14% Respondent (the Attorney General) submitted that the suit land was acquired for the
Appellant’s expansion and not otherwise, It was submitted that the Gazette Notices were clear and
ua-ambiguous, and that notwithstanding, since there were two opposing interpretations, the best
approach would have been to invite the maker of the Notices, i.e., the Commissioner of Lands,
to clarify the purpose for the compulsory acquisition. He thus faulted the Court of Appeal’s
interpretation of the Notices and the entire Judgment.

It was further submitted that the 1%+ 13® respondents had failed to authoritatively adduce evidence,
that there was residue land afrer acquisicion. It was argued that for compulsorily acquired land to revert
to the original owners, the sarse must no longer be required for the purpose for which it was acquired,
and this fact, must be communicated through a Gazette Notice by the Commissioner of Lands.

(19)  The Attorney General also submitted that the 1% to 13 Respondents were not entitled to
unutilized suit land, if any, because they had becn compensated. Furthermore, it was argued,
the suit land was strictly speaking, still being used for the purpose for which it had been
compulsorily acquired, hence the revisionary interests, could not be said to have crystallized.
The 14" respondent relied on the cases of Peter Ouma Omolo & Another versus Awendo
Town Council [201 1]e7" R o support his argument.

20. Citing the decision in Robert Wamititahi and the Republic v. Francis Kirimi [2013] eKLR,
the 14" respondent submitted that the Courrt of Appeal, erred in law by finding that the
unutilized land should be resurveyed and titles issued to the 1% to 13 Respondents, without
giving the Government, as the beneficial and registered owner, the Commissioner of Lands
as the administrator and manager of public land and the third party allottees, an opportunity
to be heard before the High Court and without a confirmation from South Nyanza Sugar
company regarding the status of the land claimed as residue.

(21)  The 14 respondent contended that the Court of Appeal, should not have relied on oral
evidence by the Appellant’s Town Clerk, regarding the purpose of the acquisition, in total
disregard of the express provisions of Gazette Notice no 3737 of 24 December, 1976 which
set out that the acquired land was for expansion of Awendo Township. Further, argued the
said respondent, the Gazerte Notice was a public document, within the meaning of sectior: 79
(1) (2) of the Evidence A ~- and having established that the two Gazette Notices were distinct,
and clear as to the purpose of acquisition, the evidence by the Appellant’s Town Clerk to the
contrary should not have been admitted.

(22)  Inconclusion, the 14 respondent submitted that the Court of Appeal had failed to take into
consideration the overarching public interest controlling the compulsory acquisition. Such
public interest, the said respondent contended, should have taken precedence over the tenuous
claims of the 1% to 13 Respondents

W



(d) Interested Parties’ Case

(23)

(24)

(26)

The Interested Parties submitted first, that the provisions of both the retired and the 2010
Constitutions are applicable +o this Appeal. In support of their contention, they relied on this Court’s
decision in Samuel Kamay Macharia & 2 Others v. Kenya Commercial Bank & 2 Others [2012] eKLR.

Secondly, the Interested Parties argued that the Gazette Notices had clearly stated, thar the purpose of
acquisition, was for the establishment of the South Nyanza Sugar Scheme, and expansion of Awendo
Township. That since not all the land acquired was used for development of the Sugar Scheme, the
residue was appropriated towards expansion of the Appellant, as the successor in title to Awendo
Township, through allocation of sections of the suit land to the Interested Parties. In furtherance of
that purpose, the Interested Parties had built schools, hospitals, churches, and fnancial institutions.

Thirdly, it was submitted that the Court of Appeal Judgment, violated the Interested Parties’ rights
to the legitimate expectation, of free enjoyment of the su: - and. They argued that since the state had
exercised its powers to compulsorily acquire thesuitland, and subsequencly allocated the same to them,
they should be protected in law. To this end, they relied on the decisions in Diana Kethi Kilonzo &
Another v. The Independent Electoral & Boundaries Commission (IEBC) & 2 Others at paragraph
33 and Council of Civil Services Union and Others v. Ministers for the Civil Services (1985 AC 374
(408-409) as cited in Muli ple Haulers East Africa Limited v. the Attorney- General & 10 Others [2013]
eXLR.

In conclusion, they submitted that the Court of Appeal’s decision violated their rights as enshrined
under the Constitution more specifically the right to fair trial under articles 50 and 48 as they were not
enjoined to the suit before the High Court or the Court of Appeal.

C. Analysis

(1) Issue for Determination

(27)

Having carefully considered the grounds of appeal, the submissions of the parties, the authorities cited
in support thereof, and the pronouncement of this Court, admitting this appeal as one involving a
matter of general public importance, it is clear to us that only one issue falls for determination. We
hereby restate this single issue as being:

Whether a proprietor, whose land has been compulsorily acquired by the state, for a public
purpose, in accordance v ith the Constitution and the Law, retains a reversionary interest in,
Ora pre-emptive right over any un-utilized portion of such land, should the public purpose
for which it was acquired become spent?

(i1) What was the purpose for which the Suit Land was acquired?

(28)

From the Record of Appeal, it is not in doubt thar the suit land, was compulsorily acquired by the
Government of Kenya, pursuant to the provisions of Section 75 of the retired Constitution, and
Section 6 (2) of the Land Acquisition Act 1968, (now repealed). It is also not in doubt that the
proprietors of the land, including the 1* to the 13* Respondents herein, were fully compcissated in
accordance with the applicable law. The compulsory acquisition was actualized vide the two Gazette
Notices No. 2996 o£ g October, 1976 2na No. 3737 of 24™ December 1976, However, while it is clear
that the parcels of land were acquired for a public purpose, what remains in contention is the specific
nature of the purpose for which some of the parcels were acquired. [Emphasis Added].



(31)

-
On the one hand, it is contended that the suit land was acquired for the sole purpose of establishing
the South Nyanza Sugar Scheme In South Nyanza District. The proponents of this contention are
the 1% to 13* Respondents. The 'sase their argument on the opinion of the then State Counsel, Mr.
Maroro, wao on behalf of the Attorney General had submitted at the Court of Appeal (see VOL A
Page 306, Para: 2), that the purpose of the acquisition was solely, for the establishment of the South
Nyanza Sugar Scheme, and no other. This Opinion had also been expressed by the then Town Clerk
of Awendo Town Council, Mr. Barnaba Kosgei, in his replying Affidavit to the Originating Summons

in the High Court.

Ontheother hand, the Appellant, the Interested Parties, and the Atrorney General (ina departure from
his earlier position at the Court of Appeal) contend thar -he acquisition of the suit land was for the
twin purposes of establishing the South Nyanza Sugar Scheme and the Awendo Township Expansion.
They submit that Gazette Notice No. 2996 was issued to effect the establishment of the Scheme while
Gazette Notice No. 3737 was for the Township Expansion.

Be tharasit may, both purposes for which the various land parcels were acquired fall within the rubric
of “public purpose”, within the meaning of Section 75 (1) of the retired Constitution of which the
relevant provisions read as follows:

“No property of any description shall be compulsorily taken possession of, and no interest in

or right over property of any description shall be compulsorily acquired, except where the
following conditions are satisfied:

(2) the taking of possession or acquisition is necessary in the interest of defence,
public safety, public order, public morality, public health, town and county
planaing or the development or utilization of property so as to promote the
public benefits; and

(b)  thenecessity there. “is such as to afford reasonable justification for the causing
of hardship that may result to any person having an interest or right over the
property; and

(c) provision is made byalaw applicable to that taking of possession or acquisition

for the prompt payment of full compensation...”

Section 6 of the Land Acquisition Act (now repealed) replicates the above provisions of the retired
Constitution. On the face of the two Gazette Notices thercefore, we £nd little difficulty in concluding
that the Suit lands in question were acquired, on the one hand for town and county planning and on
the other hand, for the development of, or utilization of the said lands so as to promote the public
benefit. This then immediately leads us to determine the lingering controversy, as to whether the parcels
of land in question were acquired solely for the establishment of the South Nyanza Sugar Scheme, or

in addition thereto, for the expansion of the Awendo Township.

Having taken note of %o divergent opinions advanced by the parties regarding this issue, we hold
that the proper basis for determining the specific nature of the purpose for which the suit lands were
acquired, is the languagc used in the two Gazette Notices. Towards this end, Gazette Notice No. 2996
states that the specified parcels of land are to be acquired for “ the South Nyanza Sugar Scheme” while
Gazerte Notice No. 3737 states that the specified parcels are to be acquired for the South Nyanza Sugar
Scheme (Awendo Township Expansion) in South Nyanza District.



(34)

(36)

(37)

-
We also note from the Record, that the two Gazetre Notices do not refer to the same parcels of

land. On the contrary, the Notices are distinct and refer to different parcels of land. Thus Gazette
Notice No. 3737 refers to land title nos. North Sakwa/Kamasonga/ZOlf (plot no. 204), North
Sakwa/Kamasonga/ 24 (ple: no. 34), North Sakwa/ Kamasonga/1081 (plot no. 1081), North Sakwa/
Kamasonga/1093 (plot no. 1093), North Sakwa/Kamasonga/1111 (plot no 1111), North Sakwa/
Kamasonga/ 1067 (plot no. 1067), North Sakwa/Kamasonga/ZO7 (plot no. 207), North Sakwa/
Kamasonga/45 (plot no. 45), North Sakwa/Kamasonga/ 111 (plot no. 111), and North Sakwa/
Kamasonga/202 (plot no. 202) in respect of the 2™, 3 4, 5 g 9%, 10" 11" and 12 respondents
respectively (hereinafter the Suit Lan d).

It is aiso noted from the Record (VOL. A Pages 137 and 158) that land title no. North, Sakwa/
Kamasonga/1193 (Plot No. 1193) in respect of the 7+ Respondent was not on the list of parcels of
land acquired by the two Gazette Notices. The tentative conclusion regarding the said title therefore, is
that it was never compulsorily acquired. Besides, it is notec. Som the Record that land title No. North
Sakwa/ Kamasonga/ 46 (Plot No. 46 ) in respect of the 1% Respondent and Land Title No. North
Sakwa/ Kamasonga /168 (Plot No. 168) in respect of the 13® Respondent were acquired vide Gazette
Notice No. 2996.

. 3 . d 5
Finally, a perusal of the Record reveals the fact that some of the Respondents herein, to wit, the 3" , 9%,
10%, 11* and 12% were not +he original proprietors of the parcels in question. However, they refer to
themselves in their supporting affidavits as benefcial owners.

(o]
two Gazette Notices? A plain reading of Gazette Notice No, 2295 clearly indicates that the intention

of acquiring the land parcels listed therein was for establishing the South Nyanza Sugar Scheme. This
must be taken to refer to all that i entails to establish such a scheme, including the factory, sugar
plantations, offices, plantand machinery and all necessary infrastructure. Towards thisend, thereisno
dispute regarding the establish:v.ent of South Nyanza Sugar Scheme.

Against this background, what meaning as to purpose ought to be ateributed to the language in the

As for Gazette Notice No, 3737, itis stared that the lisred parcels therein are to be acquired for the South
Nvanza Sugar Scheme (Awendo township Expansion) in South Nyanza District. The operative words
are the bracketed ones i.c., “Awendo “Township Expansion”. It was the Attorney General’s argument
that the two Gazette Notices referred 0 one and the same purpose; the establishment of the South
Nyanza Sugar Scheme. This was the same argument advanced by the 1* to 13" Respondents. Much
later in the appeal before the Supreme Court, the Atrorney General would abandon this argument.
It was now his submission tha: plain reading of the two Gazetre N otices reveals that under Gazette
Notice No. 2996 the parcels listed thercin were acquired for the South Nyanza Sugar Company while
Gazette Notice No. 3737 was for Awendo Township Expansion. He faulted the Court of Appeal for
treating the two acquisitions as :f they were one and the same, when they were in fact, different.

We are of the firm view that the two Gazette Norices, although linked in material particulars, could not
have been referring to the same purpose for the compulsory acquisition. The inclusion of the words
“Awendo Township Expansion” must be taken to mean that there was another purpose other than, but
related to, the actual establisnment of the South Nyanza Sugar Scheme. This other purpose was the
expansion of the Awendo Towaship. Is it any wonder then thaz the two Gazetre Notices did not refer
& e same parcels of land? The establish=2nt of the South Nyanza Sugar Scheme within the vicinity
of Awendo Township meant thar the latzer, had to be expanded to accommodate the functionality of
the former. The need to expand the Township, necessitated the furcher acquisition of extra land, for
that purpose, as was cIearIy stated in the brackets. The words “Awendo Township Expansion” must
surely be taken to mear, something, otherwise why were they included in Gazetee Notice No. 37372
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*ry il L wle Latier INotice Stmply echo or replicate the words in Gazette Notice No. 29962 Is it
not logical, if not compulsive, to assume that the establishment of the Sugar Company would trigger
demands, upon the Township of a socio-economic, demographic and financial nature, hence the reed
for its expansion? For example, wrcre were the experts, labourers, company executives, their spouses
and children to be accom: ~odated for them to serve the Sugar Company? Where were they to seek
health, financial, recreational, educational, and other social services? One could go on and on.

40.  Wealso find and hold that, the purpose for which all that land, comprised in Gazette Notice No. 2996,
i.e, the establishment of SOUTH NYANZA SUGAR SCHEME in South Nyanza, had been fuily
accomplished by the time of filing Civil Case No. 133 0f 2005 at the High Court. That being the case,
there were no “un-utilized portions” of land in the block to which the said Gazette Notice applied.

(iii) Reversionary Interest in or Pre-Emptive Rights over Compulsorily Acquired Land

(41)  We now turn to the cruy at the heart of this Appeal, and that is, whether 2 proprietor whose land has
been compulsorily acquired, nonetheless retains some reversionary interest in, or pre-emptive rights
over, the un-utilized portions thereof, At the outset, it is important to sct out the legal clements of a
reversion in order to discharge the burden before us. Simply stateq, a “reversion” is that interest in land
that survives the expiry or extinctior ~fan estate in the said land. It is called 2 “reversion” because upon
the extinction of the estate, that interest reverts to the person or entity from whose superior title the
estate was originally created. An estate on the other hand, is 2 time bound bundle of rights over land, or
as they say at Common Law, “an estate is a time in theland or 2 land for a ime”. Thus a holder cf a fee
simple estate retains interest in that land for as a long as there will be an heir to inherit the same. Where
no heir remains to inherit the estate, then the land reverts to the state. The state holds a superior title to
the land called “the radical title”, The fec simple estate also becomes extinguished upon a compulsory
acquisition by the State in exercise of its powers of Eminent Domain. By the same token, in a landlord
and tenant relationship, the tenant holds the leasehold esta:: while the landlord retzins the reversion
which, upon the expi.y of the leasehold, is surrendered back to the landlord, since the latter holds a
superior title from which the lease was created.

(42) For purposes of argument in this Appeal, we shall treat ths 1% to0 13* Respondents as the original
owners of the suit land. (We say for purposes of argument, because some of the respondents were
not the original owners). They had acquired title to their various ~arcels of land most likely, through
registration pursuant to the necessary land adjudication processes. However, their titles to those parcels
of land became extinguished upon compulsory acquisition. Upon the compulsory acquisition, their
estates in the land (whether fee simple or absolute proprietorship) ceased to exist and became fused
with the States’ superior title. Their parcels of land now became public land, having been compulsorily
acquired for a public purpose in accordance with the Constitution and the law. The Respondents were
compensated for the loss of their land to the public interest.

(43)  Given this scenario, what rights or interests if any, could the Respondents be said to have retained
following the compulsory acquisition of their parcels of land? As the law stood then, itis clear that the
Respondents di¢ not rersin any interests in the land, cap:ble of protecticon or resuscitation by the law.
Section 19 (1) of the Land Acqui..zion Act (now repealed) provides that:

“After the award has been made, the Commissioner shall take possession of the land by

serving on every person in the land notice that on 2 specified day which shall not be later
than sixty days after the award has been made, possession of the land and title the land will
vest in the Government.”




(45)

(46)

(47)

*

And Sub-Section 4 of the said Section provides:

“Upon taking possession, the land shall vest in the Government absolutely free from
encumbrances.”

As we have stated, the Respondents did not have any reversion in the acquired lands, since whatever
reversion that had existed, could only have been a reversion in favour of the State, and not Vice Versa.
The suit lands all became vested in the Government of Kenya. But this legal position notwithstanding,
can it be said that the Respondents retained some kind of reversionary interest over the un-utilized
portions of the land, once the public purpose for which the land had been acquired became spent?
What was the un-utilized portion of the land in question?

For purposes of this Appeal, we shall deem “un-utlized lz2d” 1o refer 10 any residual portion of land
which has been compulsorily acquired, but which remains wnused, after the realization of the public
purpose for which it had heen acquired. Now coming to the case before us, °t is the Respondents’
case that the land parcels appearing in Gazette Notice No. 3737, be deemed as un-utilized land. It is
their argument that the said parcels are to be so deemed, because the purpose of establishing the South
Nyanza Sugar Scheme, for which they had been acquired, was realized lengago. The Attorney General
and the Interested Parties however, contend that the said parcels were acquired for the South Nyanzz
Sugar Scheme but specifically for the expansion of Awendo Township, a purpose, that s still ongoing.
The Interested Parties submit that they have utilized their allocated plots for residential, commercial
and other purposes in furtherance of the expansion of Awendo Township.

Having already pronounced ourselves regarding the meaning to be attributed to the Gazette Notices,
We now proceed to determine the legal standing of the Respondents vis-z-vis what they consider as un-
utilized portions of land. In this regard, neither the retired Constitution, nor the Land Acquisition
Act, provide any direction as to what should happen to land that remains un-utilized after the public
purpose for which it was compulsorily acquired becomes spent.

We begin by reasserting the long held legal principle that, land waich has been compulsorily acquired,
must be used for the purpose for which it was acquirec. If for example, after compulsorily acquiring
wend, the Government or any of its agencies, proceeds to allocate the said land, to individuals or other
entities, for their own private benefit, in toral disregard of the public purpose, such allocation would
not confer good title to the allottees, Such was the holding in Niaz Mohammed v. Commissioner for
Lands & 4 Others (1996) eKLR in which Waki J, (as he then was) rendered himself thus:

“I'am not persuaded by the argument that upon compulsory acquisition of land and the
consequent vesting of that land in the Government, then the land falls to be used by the
Government in any matter it desires. There is plainly no such Carte Blanche intended in the
provisions of the law... The land must be used, subsequent to the acquisition, for a lawful
purpose, as I see it, the only lawful purpose is the one for which it was intended.”

This position was re-affirmed by the Court of Appeal in Kenya National Highway Authority v. Salien
Masood Mughal & S Others (2017) eKLR. Also of persuasive value, is the decision of the Supreme
Court of India in M/S. Royal Orchid Hotels Ltd & Anor. v. G. Jayarama Reddy & Ors. Civil Appeal
N>, 7588 of 2005; in which the question for determination was whether, land acquired for a specific
public purpose, could be used for another purpose not being a public purpose. In that case, instead of



(51)

—--ieiig Lic aLqUiTea [and for tAe purpose specified in the notifications or for any other public purpose,
the Corporation transferred the same to private parties. The Supreme Court of Indiz held:

“The Courts have repeatedly ncid that in exercise of its power of eminent domain, the State
can compulsorily ace _ire land of the private persons but this proposition cannot be over-
stretched to legitimize 2 patently illegal and fraudulent exercise undertaken for depriving the
landowners of their constitutional right to property with a view to favour private persons....
The diversification of the purpose for which land was acquired under Section 4(1) read with
Section 6 clearly amounted to a fraud on the power of eminent domain.”

Thus far, these judicial pronouncements in our view rerrssent the correct legal position regarding
compulsorily acquired land, under both the retired Constitution and the 2010 Constitution.

However, the question as to what shor!d happen to un-utilized land remains unanswered. It is worth
reiterating that under the iaw as it then stood, the original owners of compulsorily acquired land have
no reversionary rights in that land. In Niaz Mohamed v. Commissioner of Lands, [supra]; Justice Waki
appeared to suggest that such land would legally revert to the original cwners through Equity. The
learned judge opined thus:

“...Un-utilized portions in my view would remain as road reserves. And if it was the case that
it was found unnecessary after all to have acquired the portion for the expressed purpose,
does equity not require that the portions be surrendered back to the person from whom tne
land was compulsorily acquired?” {Emphasis added].

The fallback to Equity is compelling, given that what is involved here, is land, a subject that unendingly
continues to generate, emotive disputes among all and sundry. Indeed, Equity grew out of the
interstices of Common Law rigidity. The doctrines that hav. catapulred it into the cosmos of law are
themselves handmaiders of justice and fairness. But even Equity, in all its splendor, follows the law,
lest it be deformed, by judicial caprice or whim. Therefore, in the face of clear constitutional and legal
provisions, that extinguish private title to compulsorily acquired land, not even Equity can resuscitate
such title to un-utilized portions thereof.

The public purpose, for which the land was compulsorily acquired, may have been spent, but the un-
atilized portions thereof, remain public land. It is therefore our view, that such land as remains un-
utilized can only be applied to a public purpose, or be utilized to promote the public interest, even
if the said interst is not such as had been originally envisaged. Un-utilized portions of land, may in
this instance, be allocated to private entities, including those from whom the land was acquired, at a
price, provided that, the land is to be put to such use as will promote the public interest. The Privy
Council decision in Blanchfeld and Others v. Attorney General and Another (2002) 4 LRC 689;
is persuasively instructive in this regard. This was an appeal against the judgment of the Court of
Appeal of Trinidad and Tobago. The plaintiffs were descendants of landowners, whose land had been
compulsorily acquired by the government, They had sought 2 declaration that the land in question
should automatically revert to them by operation of law, since the said land was no longer required for
the purpose for which it had been acquired. The Privy Council held:

“In the absence of an express reverter clause in the cnabling legislation or in the conveyance
or order by which the land was conveyed to or vested in the acquiring authority, none
can be implied. Consequently, where land compulsorily acquired becomes surplus to the
requirements of the acquiring authority, there is no automatic reversion in favour of the
original owners or their descendants,” (Emphasis added).
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In the Indian case of Gulam M ustafa & Ors v. The State of Maharashtra & Ors 1977 AIR 448, 1977
SCR (1) 875, certain land was compulsorily acquired for running a country fair or market. After the
acquisition, the municipality parcelled out the excess land and sold it for a housing colony. On apveal
to the Supreme Court of India, it was contended that the acquisition by the housing colony was not

for a public purpose and that it was mala fide. With regard to the status of the excess land, the Supreme
Court held:

“Once the original acquisition is valid and title has vested in the Municipality, how it uses
the excess land is no concern of the original owner and cannot be the basis for invalidating
the acquisition. There is no principle of law by which a valid compulsory acquisition stands
voided because long later the requiring authority diverts it to a public purpose other than
the one stated in the s. 5(3) declaration.”

Even as the law as we have pronounced it, appears to be ciear, it is imperative that we consider the
provisions of the 2010 Constitution to determine whether any insights can be drawn therefrom for a
just and fair resolution of the dispute at hand. In this regard, we derive inspiration from this Court’s
dictum in Samuel Kamau Macharia & 2 Others v. Kenya Commercial Bank & 2 Others [2012] eKLR;
on when 2 court of law may fall back to the provisions of the Constitution of 2010 in determining a
dispute that may have crystallized before the promulgation of the Constitution. At paragraph 62, the
Court stated:

“At the onset, it is important to note that a Constitution is not necessarily subject to the
same principles against resrospectivity as ordinary legislation. A Constitution looks forward
and backward, vertically and horizontally, as it seeks to re-engineer the social order, in
quest of its legitimate object of rendering political goods. In this way, a2 Constitution may
and does embody retrospective provisions, or provisions with retrospective ingredients.
However, in interpreting ~he Constitution to determine whether it permits retrospective
application of any of its provisions, 2 Court of lew must vay due regard to the language of
the Constitution. If the words used in 2 particular provision are forward-looking, and do not
contain even a whiff of retrospectivity, the Court ought not to import it into the language of
the Constitution. Such caution is still more necessary if the importation of retrospectivity
would have the effect of divesting an individual of their rights legitimately acquired before
the commencement of the Constitution.”

When certifying this appeal 25 one involving a matter of general public importance, the determination
of which, goes beyond the interests of the parties, we were cognizant of the fact that similar disputes
were likely to occur in other parts of the Country. In resolving such disputes as may occur postthe 2010
Constitution, our decision in this appeal will no doubt be instructive, hence the need to consider the

relevant provisions of the C - astitution, to the extent that the sameare backward and forward looking,

The relevant provisions for purposes of this appeal are as follows:
Article 40 (3) and (4) o the Constitution provide thus:

“The State shall not deprive a person of property of any description, or of any

interest in, or right over, property of any description, unless the deprivation-

(a) results from an acquisition of land or an interest in land or a
conversion of an interest in land, or title to land, in accordance with
Chapter Five; or



(57)

(58)

(59)

(b) is for a public purpose or in the public interest and is carried out in
accordance with this Constitution and any Act of Parliament that:

~

i requires prompt payment in full, of just
compensation to the person; and

ii. allows any person who has an interest in, or right over,
that property a right of access to 2 court of law.

(4)  Provision may be made for compensation to be paid to occupants in good faith
of land acquired under clause (3) who may nor hold title to the land.”

The provisions relating to the doctrine of “Eminent Domain” as are enshrined in Arricle 40 of the
2010 Constitution, and Part VIII, of “-2 Land Act (Sections 107 to 133), mirror those of Section 75
of the retired Constitution, and Section 6 of the Land Acquisition Act {(now repealed) with a few
modifications. Towards this end, Section 110 (1) of the Land Act provides that:

“Land may be acquired compulsorily under this Part if the Commission certifies, in writing,

that the land is required for - - olic purposes or in the public interest as related to and
necessary for the fulfillment of the stated public purpose.”

Subsection 2 of the said Section provides that:

“If, after land has been compulsorily acquired, the public purpose or interest justifying the
compulsory acquisition fails or ceases, the Commission may offer the original owners or
their successors in title pre-emprive rights to re-acquire the land, upon restitution to the
acquiring authority the full amount paid as compensaz’c a,”

Arzicle 62 (2) of the Constituric - provides that:

“Public land shall vest in and held by 2 county government in trust for the people resident in
the county, and shall be administered on their behalf by the National Land Commission...”

Article 68 (c) (ii) of the Constitution provides that Parliament shall enact legislation to regulate the
manner in which any land may be converted from one category to the other.

Section 110 (2) of the Land Act introduces the concept of “Pre-Emptive Rights” over compulsorily
acquired land. Where the purpose justifying the compulsory acquisition fails or ceases, then the original
owners or their successors in title have the pre-emptive rights to re-acquire the land upon payment of
the full amount received as compensation. In view of our analysis however, a pre-emptive right is not
the same as “ 3 reversionary interest.” The former arises, consequent upon the failure or cessation of
the purpose justifying the compulsory acquisition; while the latter reposes in the holder of a superior
title and becomes exercisable upon the expiry of an estare.

By the same token, it cannot be s._d that the land over which the pre-emptive right of re-acquisition
arises upon failure or cessation of the public purpose, is the same as un-utilized land or portion
of land that remains once the public purpose becomes spent. In the former case, there is a toral
failure of the public purpose, meaning that the acquired land cannor be used as carlier envisaged.
The wording of Section 110 (2) of the Land Act is permissive {“the Commission may offer”) in the
sense that the acquiring authority, is not necessarily barred from applying the land to another public
purpose. However, should it decide to abandon the land to private purchase, then the original owners
have the pre-er..ptive rights to fe-acquire the land upon restitution of the full sum that was paid in

B REIVAGE WOy cavelae, | IS
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T Luviana o oe reacquired in this case s the “whole” as opposed to “a portion thereof™,
This explains why the sum of money to be restitured by the original owners is “the full amount paid in
compensation.” In the [acter case, the public purpose has been realized, but the acquired land has not
been utilized in full, leaving = portion thereof, In this instance, neither the original owners, nor their
successors in title have pre-emptive rights to re-acquire the un-utilized portions.

On the basis of the foregoing analysis, we hereby issue the following guiding principles:
General Principles

1, Where the Government, pursuant to the relevant constitutional and legal
provisions, compulsorily acquires land, such land, shall only be used for the
purpose for which it was compulsorily acquired.

2. The allocation of com pulsorily acquired land, t¢ private individuals or entities,
for their privete benefit, in rotal disregard of the public purpose cr interest for
which it was compulsorily acquired, shall be incapable of conferring title to
that land in favour of the allotrees.

3. A person whose land has been compulsorily acquired in accordance with the
relevant constitutional and legal provisions does not retain any reversionary
interest in the said land.

4. Un-utilized portions of compulsorily acquired land may be used for a different
public purpose, or in furtherance of 2 different public interest, including the
allocation of such portions to private individuals or entities, ar the market
price, in furtherance of such public interest.

Censequently, flowing from the above analysis and guiding principles, we find and hold as foliows:
Gazette Notices Nos. 2996 and 3737 of 1976

1. Through the instrumentality of Gazetre Notices Nos, 2996 and 3737 of
1976, all parcels of land whose land titles are listed therein respectively, were
compulsorily acquired and vested in the Government of Kenya.

!\)

The Appellant hercin (or its successor in title) holds that land in trust for the
residents of the area, and as the Implementing Agency of the public purpose
for which the lznd was compulsorily acquired.

W

The leteer written by the Land Registrar, directing the Appellant to re-survey
the land and allocate the same to the original owners or their successors in title

had no legal basis.

4 The 1% and 13* Respondents have no reversionary interest in the parcels of
land listed in the two Gazerte Norices, since titles thereto were extinguished
through the cers pulsory acquisition of the same.

5 The purpose for the acquisition of all those lands listed in Gazette Notice No.
3737 of 1976 (The Suit Lana) was for the expansion of Awendo Township in
South Nyanza District. Such expansion, was necessitated by the establishment
of South Nyanza Sugar Scheme, through Gazette Notice No. 2996,

6. The land comprised in Gazerte Notice No. 3737 was not “un-utilized land”,
given the % ct thar the expansion of Awendo Townshin isan on-going process.



-

7. The allocation of various parcels of lang comprised within Gazerre Notice
No.3737, st 2 . %% to the Interested Parties, for the establishment of
residential, commercial and other amenities such as churches, erc, wag in
furtherance of the €xpansion of Awendo Township.

8. By purchasing the said plors, and using them for residential, commercial and
other burposes in consonance with the public interest, and in the absence of
any proof of fraud on the partofthe Interested Partics, the larrer acquired valid
title which cannot be defeated by the claims of the Respondents herein,

(63)  These conclusions lead us ro sage the following Orders:

D. orders
(69
6] The Petition of Appeal dated 10 December 2014 is hereby allowed,
(i) The Judgment of the Court of Appeal dared 18* October, 2013 i hereby overturned

(i)  The 74 Respondent herein shall be fully compensated by the Government of Kenya for the
loss of his Land Title No. North Sakwa/ Kamasonga/1193,

(iv)  Each Party shall bear igs OWn costs of this Appeal,
Orders accordingly,
DATED AND DELIVERED AT NAIROBI THIS 307 DAY OF APRITL, 2019,

JUSTICE OF THE SUPREME COURT
S. C. WANJALA

JUSTICE OF THE SUPREME COURT
NJOKI NDUNGU

JUSTICE OF THE SUPREME COURT
LLENAGLA

JUSTICE OF THE SUPREME COURT
Lcertify that this is 2 true copy of the original
REGISTRAR
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (SECOND SESSION)

CONVEYANCE OF PUBLIC PETITION
(No. 11 of 2023)

REGARDING THE ILLEGAL ACQUISITION OF PRIVATE LAND BY THE
DEFUNCT AWENDO TOWN COUNCIL

. Honourable Members, Article 119 of the Constitution accords any person

the right to petition Parliament to consider any matter within its authority.
Further, Standing Order 225(2)(b) requires the Speaker to report to the
House any Petition other than those presented by a Member.

. In this regard, Honourable Members, I wish to report to the House that

my office has received a petition from one Mr. Boniface Otieno Opere of
Identification Number No. 4238636 and four others representing members
of 7im Kinda Self - Help Group in Awendo Town, Migori County.

. The Petitioners state that in 1988 the allocation of plots to various persons

was halted by the then South Nyanza District Plot Allocation Committee on
grounds that the government had not acquired the said pieces of land. The
Petitioners claim to have lodged a complaint with the Ministry of Lands and
were confirmed to be the legal owners of the said land.

. The Petitioners further aver that, in 2003, the Awendo Township Council

embarked on evicting land owners without any notice or orders from any
court on grounds that the said parcels of land had been compulsorily
acquired by government.



. Honourable Members, the Petitioners consequently took legal action in
2005 by suing the Awendo Town Council at the High Court in Kisii, which
ruled in their favour. Unfortunately, the Council failed to produce acquisition
and compensation documents to the court as directed.

- Honourable Members, further efforts by the petitioners to compel Awendo
Town Council to produce acquisition and compensation documents were
thwarted as the appeal was dismissed and directed to the District Land
Registrar to issue title deeds to the original land owners.

. Honourable Members, the petitioners further state that the Awendo Town
Council having been dissatisfied by the judgement of Court of Appeal,
applied for a certificate to appeal its decision at the Supreme Court which
_ was dismissed by the Supreme Court.

. Honourable Members, the Petitioners therefore pray that the National
Assembly engages the Ministry of Lands, Housing & Urban Development to
ensure that the Petitioners are duly compensated for the lands they lost due
to illegal allocation by the defunct Awendo Town Council.

. Honourable Members, having established that the matter raised in the
Petition is well within the authority of this House; and further, that the
matters raised are not pending before any court of law, constitutional or
legal body, I hereby commit the Petition to the Public Petitions Committee
for consideration pursuant to Standing Order 208A.

10.The Committee is required to consider the Petition and report its findings to

the House and to the Petitioners in accordance with Standing Order 227(2).
I thank you.

™ /)
(IQQ/ r; —
THE RT. HON. MOSES WETANG'ULA, EGH, MP
SPEAKER OF THE NATIONAL ASSEMBLY




