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1. INTRODUCTION

1.1 Overview

1. Mr. Speaker, it is once again my honour to present to this August House the policy
highlights of the third Budget of President Uhuru Kenyatta's Administration for the fiscal
year 2015/16, in accordance with section 40 of the Public Finance Management Act, 2012
and Standing Order No. 241 of the National Assembly.

2. Mr. Speaker, before | proceed, | wish to take this early opportunity to express my
sincere appreciation to the Budget and Appropriation Committee of the National Assembly
under the wise and very able leadership of Hon Mutava Musyimi, and other Departmental
Committees of Parliament for the constructive engagement with my team and for steering
the review of the 2015/16 Budget Estimates.

3. In the same vein, Mr. Speaker, allow me also to register my utmost appreciation to
all Kenyans who responded to my call for “Budget Submission” with very insightful
suggestions on how to move our country forward. | would also like to thank all the Hon
Members who actively participated in various Departmental Committee meetings to review
the budget estimates and finally, Mr. Speaker, my gratitude goes to the entire staff af the
National Treasury who have worked many hours, including on weekends, under the able
leadership of the Principal Secretary, Dr. Kamau Thugge, to put together the budget
documents.

4, Today, Mr. Speaker, | am addressing Kenyans to inform them of the Government's
plan fo strengthen our economy further, following the gains we have made so far, Of
course, we would have done much better were it not for the myriad of challenges we have
encountered; ranging from terrorist events in Nairobi, Lamu, Mandera and recently in
Garissa. We have also had to deal with drought, low fourism, unfavourabie tea:priges.and
a weak global economy. - :

. But Mr. Speaker, | want to say to Kenyans that the econom[b;siré{gé?é; that ]e
Government is currently pursuing are helping us to deal with theSe héa:?wmds Thgs can
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be demonstrated by the fact that our economy continues to be among the fastest growing
in the region while preserving macroeconomic stability.

6. So, today, Mr. Speaker, we are taking further steps to consolidate these gains
within a framework of prudent management of public resources. That is why in this budget
we are continuing to allocate resources to areas such as infrastructure, agriculture, security,
health, education, social protection and youth empowerment, which will help boost growth
and create jobs.

7. Mr. Speaker, the resilience of the economy and creation of about 800,000 jobs last
year is by no means an accident.  We have significantly improved the business
environment: rolled out the biggest infrastructure in Kenya's history (the Standard Gauge
Railway (SGR}; completed key programmes in the roads and energy sectors; and brought
down the cost of living — Kenyans today are paying less for their electricity and fuel.

8. Mr. Speaker, the Jubilee Government's economic agenda is working and things are
getting better. The World has expressed growing confidence in Kenya's economic future
and Kenyans' too share that optimism.

9. Therefore, Mr. Speaker, this Budget is the extension of our existing solid economic
plan to take Kenya to the next level. We plan to continue to implement our plan to complete
the new rail in the shortest time possible, complete existing roads projects, build new roads
under a new approach known as Annuity, modernize security apparatus to make Kenya
safe and secure, support our farmers to protect their incomes, invest in the future by
unleashing the potential of Kenyan's and support devolution for effective delivery services.
This way we will grow our economy, create jobs and reduce poverty.

10.  Mr. Speaker, in framing this budget, we have taken into account developments both
at the global and local fronts. The world economy is projected to grow by 3.5 percent and
3.8 percent in 2015 and 2016, respectively, up from 3.4 percentin 2014, buoyed by stronger
growth in advanced economies mainly as a result of the lower oil prices. However, growth
in emerging and developing countries remains subdued on account of weaker growth in
some major oil exporters because of lower oil prices and diminished macroeconomic space-

11, InSub Saharan Africa, Mr. Speaker, growth is projected to slow down to 4.5 percent
in 2015, from 5.0 percent in 2014 largely due to lacklustre economic performance of Nigeria
and South Africa. However, in 2016, the economy of the Sub Saharan region is expected
to recover to 5.2 percent, due to the impact of lower oil prices and investment in

infrastructure.

12.  Mr. Speaker, on the domestic front, growth and employment prospects remain
tavourable. We have continued to implement prudent fiscal and monetary policies which



have resulted in low inflation, steadily declining interest rates, and a broadly stable
exchange rate and a sustainable public debt position. Reflecting these efforts, Mr.
Speaker, the economy expanded by 5.3 percent in 2014 supported by strong performance
in most sectors of the economy which offset the contraction in the tourism sector. The
economy, is expected to expand further by between 6.5 -~ 7.0 percent in 2015 and to
maintain the same pace over the medium term, bolstered by lower oil prices, higher public
and private investment, increased consumer confidence and higher total factor productivity
reflecting continued implementation of structural reforms and increased investment in
health and education.

13.  In order to anchor our reform agenda and mitigate against shocks that could derail
our development agenda, we have a precautionary Stand-by Arrangement and a Stand-by
Credit arrangement with the IMF for an amount of SDR 488.52 million or US$ 688.3 million.
We intend to draw on the facility only in the event of an exogenous domestic or external
shock.

14, Mr. Speaker, our economy remains strong and its momentum is gaining pace. We
have invested heavily in improving the business environment, improving security,
enhancing the quality of transport infrastructure and access to affordable energy, reducing
dependence on rain fed agriculture, improving the quality of health care and educational
systems, and facilitating devolution, As a result, private sector activity is more dynamic and
we are attracting more FDI flows. These efforts have contributed to the higher growth
experienced in recent years.

15.  We nevertheless, Mr. Speaker, recognize that challenges remain — challenges of
high incidence of poverty and unemployment, frequent droughts and other weather related
shocks, low agricultural and industrial productivity, insecurity in some parts of the country
and fiscal inefficiencies and corruption.

16.  Mr. Speaker, going forward, we must all arise and summon our collective will and
commit to tackling these challenges so as to unlock the full potential of our economy and
achieve prosperity for all Kenyans. Through this budget, therefore, Mr. Speaker, we are
continuing to focus on implementing the six thematic areas critical to not only addressing
the challenges | have just mentioned, but also driving our economy up the value chain to
become a regional manufacturing hub on its way fo achieving upper middie income status.
Accordingly, Mr. Speaker, the FY 2015/16 budget will:

m First, prioritise addressing the security challenge which is critical fo creating a
friendly business environment for our private sector. This will be complimented by
continued macroeconomic stability and continued efforts to reduce the cost of doing
business so as to unleash the efficiency gains necessary for achieving prosperity
for all;




» Second, we are committing more resources towards infrastructure development
and adopting innovative ways 10 hasten delivery of better roads and other
infrastructure necessary for reducing the cost of business and promoting
competitiveness and the productivity of our economy;

« Third, we are putting in place measures to drive agricultural and industrial
transformation so as to build resilience in our economy, ensure food security and
lower food prices, increase quality and diversification of exports, accelerate
inclusive growth, create jobs and reduce noverty;

» Fourth, we are also opening up opportunities to tap the latent talents and
entrepreneurial capabilities of our youth, women and persons with disability so as
to enable them actively participate in our economic transformation agenda;

« Fifth, we will continue to scale up resources and underpin reforms to enhance the
quality of our education and health care systems with a view to building a healthy
and productive human resource base that we need for driving economic growth
while at the same time ensuring adequate social safety net for our vulnerable
communities; and

» Sixth, Mr. Speaker, with devolution now taking root, the National Government
commits through this budget to work very closely with the county governments and
o facilitate them to build the capacity to better deliver services and development at
the grassroots level,

17 Mr. Speaker, with this background, the rest of my speech will elaborate various
measures we are introducing under each of the six strategic areas. Thereafter, | will share
the fiscal outcomes for fiscal year 2014/15 and the fiscal forecasts for 2015/16 as well as
outline the tax and other policy measures we are proposing to support growth of private
sector and employment creation.

2. IMPROVING THE BUSINESS ENVIRONMENT

21 Addressing Insecurity Concerns for Business Expansion

18.  Mr. Speaker, tackling insecurity decisively remains the top priority of the
Government's strategy to sustain the growth momentum of the economy while creating jobs
and reducing poverty on a sustainable basis. Mr. Speaker, without security for our Citizens,
achieving our growth and development objectives will remain a mirage. Mr. Speaker, the
recent terrorist attack in Garissa University College is a reminder of the kind of ruthless
enemy that we face as a nation. These terrorist activities continue to undermine the



investment climate in the country and have contributed to the loss of jobs and declining
activity in our tourism industry. To counter these security challenges, the Government is
committed to significantly increase resources to the security sector for purchase of the
necessary equipment fo effectively address the terrorism menace.

1. Mr. Speaker, we have committed substantial resources to this sector over the last
two years including: Increasing the number of police vehicles by 2,400 — more than has
ever been provided since independence; Equipping our men and women in uniform to
control insecurity and better deal with criminals; and recruiting over 15,000 additional
security personnel to help secure our country and combat terrorism and crime, We are
implementing these measures so as to safeguard the lives of our people while improving
the business climate.

20, Mr. Speaker, to further underscore the importance the Government attaches to
strengthening our National Security and to provide the best counter terrorism capabilities
possible, in the FY 2015/16, | have proposed further allocations to the security organs of
KSh 223.9 billion, which is KSh 27.1 hillion higher than last year. Out of this amount, |
propose to allocate KSh 112.5 billion to Defence and NIS and KSh 102.4 billion to the State
Department of Interior.

21. These monies will be used to build on the security measures we have put in place
in the last two financial years. In particular, to enhance the capacity of our security forces
to combat crime, | am proposing to allocate the following resources:

& KSh7.7 billion for lease financing of Police/Prisons motor vehicles —This will bring
the total number of Police vehicles under the leasing programme to 3,200 since
the time it was started two years ago;

KSh 15.0 billion for military modernization;

KSh 10.0 billion Police Security Modernization;

KSh 1.7 biltion for Police Medical Insurance Scheme;

KSh 1.3 billion for Police/APs Houses; and

KSh 6.4 biltion for AMISOM/Peace Keeping Missions.

22.  Mr. Speaker, | have also allocated Ksh 1.4 billion to address poaching of our game
animals in the national game parks and reserves. In addition Mr. Speaker, we also intend
to complete shortly, the rolling out of a security surveillance system and command and
control system in Nalrobi and Mombasa that will enable us monitor, identify and frack
criminals. Moreover, we are rolling out our border protection programme aimed at
controlling the flow of persons in the porous Kenya-Somalia border and also in our ports of
entry. The enhanced allocations to these areas demonstrates, without doubt, our
unwavering commitment to secure the lives and property of Kenyans.




23.  Mr. Speaker, with this kind of investment, the response to terrorism attacks will be
swift and uncompromising. These investments are essential for our Nation and it must work!

22 Maintaining Macroeconomic Stability for Growth and Employment

24.  Mr. Speaker, even as we prioritize the security sector, maintaining macroeconomic
stability remains paramount in sustaining long term investment, gconomic growth and
development. It s for this very reason, that we aim to strike an appropriate balance between
support for rapid and inclusive economic growth and continued fiscal discipline.

25, Mr. Speaker, the Kenya Shilling exchange rate , and indeed most currencies in the
world, have recently been under pressure against the US dollar, largely due to the
strengthening dollar in the global currency market as a result of strengthened US economy
and the anticipation of a tightening of monetary policy by the U.S. Federal Reserve Bank,
To avoid further pressures, which in part reflect, speculative behavior, the Ceniral Bank of
Kenya has tightened monetary policy by raising the Central Bank Rate to 10.0 percent from
8.5 percent. Mr, Speaker, this action combined with the significant level of foreign exchange
reserves at the Central Bank which are in excess of US$ 7.0 billion, and our potential access
to additiona! resources from the IMF should stabilize the shilling exchange rate against the
U.S. dollar.

96.  To ensure debt sustainability, we will endeavor to contain the overall fiscal deficit
as well as put emphasis on efficiency and effectiveness in public spending while improving
revenue performance. Specifically, fiscal policy will target revenue collection of 21.8 percent
of GDP over the medium term and containing the growth of total expenditure. In addition,
the policy aims at shifting more public resources from recurrent to capital investment so as
to promote strong, sustainable and inclusive growth.

27.  Mr. Speaker, we are also reforming the tax and revenue systems to enhance
revenue yields, promote compliance and facilitate private sector growth and development.
To this end, | will be outlining several tax measures in the later part of my statement.

23  Structural Reforms to Facilitate Business and Employment Growth
Improving Good Governance

28, Mr. Speaker, on governance, we will strengthen the institutions mandated to fight
corruption by enhancing their capacity to fight the vice and by facilitating the development
and implementation of a comprehensive program on corruption prevention and asset
recovery. This should help spur efficiency, increase productivity and reduce the cost of
doing business.



29.  Mr. Speaker, we know very well corruption remains a challenge that continues to
bedevil the nation by undermining the Government's development agenda. To confront this
challenge, His Excellency The President demonstrated his resolve to deal firmly with
corruption through his state of the nation address in April 2015. In addition, the President
has launched a new Code of Governance for State Corporations called “Mwongozo™ which
is expected to address governance and management challenges in our Parastatals. To
strengthen the governance institutions, | have allocated Ksh 2.6 billion to the Ethics and
Anti-Corruption Commission (EACC) and Ksh 2.2 billion to the Department of Public
Prosecutions (DPP) to enable them speed up investigations and prosecutions.

30.  Inaddition, Mr. Speaker, we now require all MDAs to use the eProcurement module
of the IFMIS so as to safeguard loss of public finances through corruption. Further, Mr.
Speaker, beginning July 1, 2015 we shall be fully operationalizing the Kehya National
Electronic Single Window System for use by all importers and exporters and other related
stakeholders. This will enhance transparency, accountability, governance and
competitiveness while at the same time improving revenue collection. This will further seal
loop holes through which revenues to Government are misappropriated.

Efficiency and Effectiveness in Public Service Delivery

31.  Mr. Speaker, an effective, efficient and accountable public setvice is essential to
sustaining our developmental agenda and to moving our country towards upper Middle
Income status. In this regard, Mr. Speaker, we are building on the on-going public finance
management reforms to further strengthen PFM oversight, entrench efficiency in
expenditure, ensure effective delivery of programs, reform the tax system and enhance
revenue efforts, and promote good corporate governance in the state corporations.

32.  Mr. Speaker, we can achieve a lot more with the resources we generate if only
every ministry and departmental agency applies budgetary allocations prudently. Therefore,
to assure value for money; first, we will roll out to all MDAs the eProcurement module, fully
inbuilt with an active price reference to ensure Government does not procure any supplies
above the market prices; secondly, we shall shortly publish ICT standards for all
Government [CT consumables and enter into a negotiated framework agreement with
established local dealers or assemblers at a discount; third, we will expand leasing to all
MDAs in respect of depreciating assets and equipment; and fourth, only projects that have
been appraised and found to be viable and whose cost is within reasonable margins of
similar projects in the private sector shall commence implementation.

33.  Mr. Speaker, as | stated in my last Budget Highlights, we are moving all payments
to Government onto the digital platform. The objective of the Government Digital Program
is to ensure that all payments to government are made electronically so as to significantly
reduce administrative costs, minimize leakages and expand access to payment points, This
has enabled Kenyans to pay for Government sefvices wherever they are and using

8




payments channels of their choice, thus saving them costs associated with transport and
queuing time.

24.  To date, Mr. Speaker, over 400,000 Kenyans have registered on the eCitizen
payment platform, www.eCitizen.qo.ke, and with over 8,000 transactions so far, revenue
collection is averaging about KSh 10 million daily. Going forward, Mr. Speaker, we have
programmed to digitize at least 100 inbound payment service transactions by end of 2015
in order to hasten service delivery, reduce transaction cost and safeguard revenue. Priority
areas include; payments for business registration, land transaction services, motor vehicle
and additional services under the registration of persons, including, birth and death
certificates.

35.  Mr. Speaker, we are also moving Government services closer to Kenyans through
two key initiatives: first the state of the art One-Stop-Shop Investment centre; and second,
One-Stop-Shop Service centres, popularly known as Huduma Centres. These centres are
now making it easier for investors to set up businesses and citizens to access pubic
services. Through the Huduma Kenya Program we are delivering more than 35 services
under one roof in twenty-three counties. By the end of this financial year, we will have rolled
out an additional 23 centres, bringing the total number of Huduma Centres to 46. In FY
2015/16 we shall be expanding to reach all counties. We also infend to harmonise the
services provided by eCitizen and by the Huduma Centres to ensure that there is no
duplication of services provided to Mwananchi and thereby avoid wastage of scarce
Government resources.

36.  Mr Speaker, we have been implementing the Kenya National Electronic Single
Window System -the Kenya Tradenet System—to facilitate international trade by reducing
delays and attendant transaction costs relating to processing of imports and exports
documentation while at the same time maintaining the requisite controls and ensuring
officient revenue collection. The declaration module has now been put in place and
beginning the first of July 2015, alf importers and exporters and other related stakeholders
will be required to process their transactions through the system. This will enhance
transparency, accountability, governance and competitiveness while at the same time
improving revenue collection.

37.  As a resuit of these various initiatives, Kenya continues to receive global
recognition. In the medium term Kenya is projected by leading economists fo be one of the
fastest growing economies. Recently, the African Development Bank ranked Kenya as
aumber six in Africa in terms of attracting Foreign Direct Investment (FDI1) while the Ernst
& Young's 2014 Attractiveness Survey indicated that investors see Kenya as one of three
regional hub markets in Sub-Saharan Africa. In addition, our Huduma Centres recently won
an award from the United Nations as the overall winner in improving the Delivery of Public
Services category.



Ease of doing business

38.  Mr. Speaker, reducing the cost of doing business and encouraging private sector
innovation, entrepreneurship and business expansion is a key prerequisite to achieving
strong and sustained economic growth and poverty reduction. As such starting March 2015,
the Government has been implementing a Business Regulatory Reform Strategy to
substantially raise Kenya's global ranking under the World Bank's Doing Business
Indicators. This strategy will focus on measures to improve Kenya's ranking under specific
indicators of interest to small businesses and ordinary Kenyans and of course domestic and
foreign investors. In particular, just to highlight a few key reform areas, the Government
intends to:
= Reduce procedures, time and cost of starting a business, getting electricity and
registering property by af least 80 percent in 2016;
= Reduce procedures, time and cost of getting construction permits and paying taxes
by 50 percent and 60 percent, respectively in 2016; and
= Make it easy to access credit and to trade across borders.

24 Deepening Financial Sector Reforms for Stability, Growth and Employment

39.  Mr. Speaker, the objective of financial sector reforms remains as stated in the
Budget Policy Statement - to create a robust, accessible, efficient, stable and a globally
competitive financial sector that promotes mobilization of high levels of savings to finance
priority development,

40.  As a Government, we have been concerned by the high lending rates which inhibit
credit uptake by the private sector. Therefore, to advise on how to increase lending to the
private sector for economic growth and development, | constituted a high level Committee
on the Cost of Credit and Constraints in Morigage Finance. Some of the key
recommendations arising from the Committee’s work which we shall continue to implement
include:

e First, requiring all Banks to use the Kenya Bankers Reference Rate (KBRR) as a
basis for pricing credit. This has enabled borrowers to easily compare lending
interest rates offered by different banks. Since the rollout of KBRR framewaork, the
average lending rate for the banking sector has declined from 16.9 percent in July
2014 to 15.5 percent in March 2015 and the spread between the average lending
rate and average deposit rate has also declined from 10.3 percent to 8.8 percent
over the same period,; .

e Second, developing the Treasury Mobile Direct Programme, which we expect to
launch in July 2015. The faunch of M-Akiba bond will allow Kenyans to purchase
Government Securities directly from the comfort of their mobile phones with a
minimum investment of only KSh 3,000.00 compared to the current minimum of
KSh 50,000.00. This will allow Kenyans fo enjoy significantly higher interest rates
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on government securities compared to bank deposits, through a convenient
platform and with a low entry threshold;

e Third, fast tracking the modernization of the Lands and Companies Registries to
facilitate quicker collateral process as well as development of an electronic registry
for moveable assets; and

e Fourth, ensuring that Government borrowing does not crowd out private sector by
containing the fiscal deficit and adopting alternative sources of funding the deficit
such as the Euro Bond.

41.  In addition, Mr. Speaker, the high interest rates on lending and the spread between
lending and deposit rates also reflect limited competition in the banking sector. Although
we have 44 banks, most are small and only a few banks account for the majority of assets
and deposits in the industry. Therefore, in order to make the banking system more
competitive locally and regionally, | will fater be proposing measures that will strengthen the
banks' capital base and increase competition.

42, Mr. Speaker, as required by the Constitution, | have submitted the Central Bank of
Kenya Bill, 2015 to the Commission on Implementation of the Constitution for further inputs.
This Bill gives us an opportunity to comprehensively review the Cenfral Banking law and
align it with international best practices. The Bili will later be submitied to the National
Assembly and | hereby seek the support of this House in its enactment.

43.  Mr. Speaker, the Government will also implement additional measures to further
deepen and strengthen the financial sector. In particular, in 2015, the Nairobi International
Financial Centre Authority will be made fully operational. Further, to safeguard Kenya's
economy against financial instability, the CBK will strengthen the prudential oversight
framework and effectively manage risks associated with rapid credit growth, rising cross-
border operations and expansion of banks activities into holding groups. The Bank will also
review and strictly implement the Prudential Guidelines on Risk Classification of Assets and
Provisioning, and regularly report progress.

3. BETTERINFRASTRUCTURE FOR PRIVATE SECTOR GROWTH

A4.  Mr. Speaker, transforming Kenya's economy towards prosperity for all requires
substantial investments in the development of an efficient, faster and affordable transport
network as well as affordable energy and modem harbours and airports. These
investments will, in turn, reduce the cost of transport, promote competitiveness, open up
business opportunities for our people and facilitate faster and more inclusive growth for
employment creation and poverty reduction.
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45, Mr. Speaker, as such we are investing substantial resources to improve the
conditions of our infrastructure network. [ am pleased, Mr. Speaker, to inform Hon Members
and Kenyans at large that the construction of the Standard Gauge Railway is progressing
well and is ahead of schedule. The construction of the railway started in early 2015 and is
expected to be completed around mid-2017, and should significantly reduce the cost of
transport, reduce fossil fuel consumption and save our environment. To facilitate the speedy
implementation of this project, | have proposed additional allocation to the Kenya Railways
Corporation as follows:

®  KSh 118. 2 billion for Standard Gauge Railway financed by a loan from China; and
®  KSh 25.7 billion to be funded from the Railway Development Levy Fund.

46.  Through this project alone, Mr. Speaker, we expect to employ over 30,000 Kenyans
at the peak of construction. In addition, Mr. Speaker, we have insisted on a 40 percent local
content requirement that has further created business and employment opportunities for
our businesses, industries, entrepreneurs and our women and youth.

47.  Mr. Speaker, our commitment to generate 5,000 MW of power by 2017 is also on
course, with over 280 MW delivered so far under the geothermal program. As a result, the
cost of power has dropped by 30 percent, and will without doubt, reduce the cost of doing
business, spur growth of enterprise development, encourage industrialization and help
accelerate the achievement of our growth and development objective as stated in Vision
2030, In this regard, | have allocated KSh 13.2 billion for further Geothermal Power
Development.

48.  Mr. Speaker, the generation of new electricity is not sufficient to create economic
growth unless demand exists to consume it Therefore, to sustain demand, we program to
connect at least one million Kenyans in 2015. The connection will be driven by the recent
incentives unveiled by HE the President, including a reduction of connection charges from
KSh 35,000 to Ksh 15,000. For those not able to raise the required connection charge,
they will be allowed to amortize the charge through monthly payments which will be made
together with the monthly efectricity consumption bill. To further expand access to electricity
in the country, Mr. Speaker, | propose to allocate:

® KSh 21.1 billion for Power Transmission;

B KSh 14.2 billion for the Rural Electrification Program;

®  KSh 4.5 billion for Street lighting; and

B KSh 1.5 billion for the last mile connectivity

49.  Further, Mr. Speaker, the modernization and expansion of the port of Mombasa at
Kilindini as well as the construction of three Berths af Manda Bay in Lamu has commenced.
We are now firming up alternative sources of financing to speed up implementation of the
Lamu Port. We have also expanded container terminals and cargo handling capacity thus
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significantly reducing the time it takes to clear cargo. Similarly, under the program on
airports improvement, we are making impressive progress.

50.  Mr. Speaker, the continued expansion of our road network is critical for enhancing
the productivity and competitiveness of our economy. To this end, Mr. Speaker, | have
proposed the following allocations for expansion of our road network throughout the
country:

KSh 58.5 billion for on-going road construction;

KSh 26.7 billion for road maintenance;

KSh 42.0 billion for foreign financed roads; and

KSh 5.0 biflion for the Road Annuity Programme.

51.  Mr. Speaker, as we invest in ports expansion and modernization, we are cognizant
of the challenges faced by ferry users across Likoni. In this regard and in order to assure
safety and efficient movement of people and cargo between Mombasa and the mainiand, |
have aliocated KSh 1.3 hillion for the purchase of ferries.

52.  Mr. Speaker, the information and communication sector is one of the key sectors
targeted in vision 2030 to help us achieve our growth and developmental objectives. Access
to ICT will increase the country's productivity and raise the competitiveness of local
businesses in a knowledge based economy. The govemment is therefore committed to
investing resources as well as providing a conducive environment for the ICT sector to
thrive. In order to leverage on Information, Communication and Technology, | have
allocated KSh 1.9 billion for the continued roll out of IFMIS, KSh 0.8 billion for Konza Techno
City, and KSh 0.25 billion for Digital Talent.

53.  Mr Speaker, the available public sector resources are insufficient to close the
existing infrastructure gap. In this context, Mr. Speaker, the Government has recognized
the critical role that can be played by the private sector in mobilizing resources for
infrastructure development and is using the PPP arrangement to accelerate infrastructure
development, create jobs and provide efficient services to the people of Kenya.

54.  Mr Speaker, the projects currently under the PPP programme include: the
development of 10,000 kilometres of roads using the annuity approach; the generation of
the 5,000MW of electricity; the construction of University hostels; the development of a
seaport in Kisumu; the expansion of the Mombasa - Nairobi - Malaba Highway, the
construction of the 2nd Nyali Bridge in Mombasa among others. Projects in other sectors
of the economy will also be identified and implemented through PPPs.

13



4.  AGRICULTURE AND INDUSTRIAL TRANSFORMATION

4.1  Food Security, Industrialization and Trade for Job Creation

55.  Mr. Speaker, as Hon Members are aware, agriculture sustains not only our
economy but also the livelihood of our people. As such, our strategy for economic
transformation and prosperity will not be achieved without investing resources and efforts
towards enhancing agricultural productivity. Furthermore, agricultural value addition has the
potential to act as a catalyst for Kenya's industrial take-off. Indeed , Mr. Speaker, business
agriculture is steadily gaining traction in our country and a number of Kenyans, including
the youth have recently ventured into agri-business as a viable commercial venture,

°6.  Mr. Speaker, we are continuing to invest in irrigated agriculture, partly to build
resilience in our economy and assure food security for our people throughout the year. To
this end, | am pleased to note that we have made good progress in the implementation of
various irrigation schemes we initiated throughout the country. Qur people living in areas
served by these schemes now live with dignity - away from the perennial exposure to
severe hunger and malnutrition,

57.  Mr. Speaker, we are also making good progress in the implementation of the
10,000 acres pifot phase of the Galana-Kulalu Irrigation project. The water off-take has
been completed, maize planted in over 2,000 acres and shortly, vegetables and herbs,
among other crops, will be planted. Upon successful completion of the pilot, and drawing
on the lessons learnt, we shallimmediately commence the rollout program covering at least
100,000 acres in Galana - Kulalu and other designated suitable schemes throughout the
country under a viable business framework. Mr. Speaker, to fast track the implementation
of the various irrigation projects in the country, | have allocated a total of KSh 13.8 billion,
comprising of KSh 10.3 billion for the National Irrigation Board (NIB) and KSh 3.5 billion for
the Galana Irrigation Project.

58.  Mr. Speaker, we will also continue to invest in water supply, put in place measures
to control floods and harvest rain water as well as to protect and conserve the environment,
Towards this end, therefore, I have allocated KSh 29.5 billion for water supply and sanitation
and KSh 2.1 billion for water storage and flood control and KSh 12.6 billion for
environmental protection conservation and management.

59.  Mr. Speaker, fo ensure food security and lower food prices as well as provide

employment opportunities for our youth, | am going a step further to support the agricultural
sector through the following interventions:

& KSh 3.0 billion for inputs subsidy;
®  KSh 2.7 billion for the Strategic Grain Reserves;
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» KSh 3.1 billion for fisheries development;

» KSh 0.6 billion for the revival of the Kenya Meat Commission;

= KSh 0.3 hillion for the revival of the Pyrethrum sector;

®  KSh 0.3 billion for Free Disease Zone;

= KSh 1.2 billion for compensation of farmers in the Mwea lrrigation Scheme;
= KSh 1.0 billion for coffee debt write off; and

= KSh 3.5 billion for Land titling.

60.  Mr. Speaker, Going forward, as part of our agricultural transformation plan and to
start preparing small scale farmers to move away from rain fed agriculture, we will, over the
next few months and after discussions with farmers, introduce a raft of tax incentives for
new investment in water facilities and small holder irrigation equipments.

42  Promoting Industrialization for Export, Growth and Employment

61.  Mr. Speaker, industrialization is a key catalyst for moving agriculture up the value
chain and diversifying and growing our export base for a sustained higher shared growth
and jobs creation. The Ministry of Industrialization and Enterprise Development is finalizing
an industrial transformation strategy which will optimize the prospects for Kenya's
industrialization by supporting local companies based on our comparative advantage and
creating conditions for attracting foreign anchor investors. The later will help us secure
global markets for our products and enhance technological transfer to help boost our
competitiveness. As part of the strategy, Mr. Speaker, the Government will continue to
prioritize and facilitate the establishment of industrial and recreational parks and special
economic zones. Therefore, through this budget, | am proposing fo allocate KSh 3.0 billion
for industrial development. Later in my speech, Mr. Speaker, | will be outlining some of the
tax incentives to hasten development of industrial and recreational parks and Special
Economic Zones (SEZs).

62.  Mr. Speaker, Kenya has been recognized as a global leader on clean energy with
over 80 percent of the energy mix being green. It is, therefore, imperative that we position
our economy as a green industrial hub, leveraging cheaper and cleaner geothermal power,
steam and water to competitively produce goods of high quality for the region as well as the
global markst.

3.  Mr. Speaker, our industrialization strategy will give priority to assembly industries
for motor vehicles, domestic appliances, computers and other parts where we have a
comparative advantage. We will also target labour-intensive low technology industries such
as textiles and leather in the first phase of this industrialization agenda to take advantage
of the African Growth Opportunity Act (AGOA) and global markets. To sustain these
industries, we intend to invest in industrial and enterprise skills, We are also initiating a
targeted approach to identifying potential international investors for our priority industries.
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64.  Mr. Speaker, to safeguard our economy against cheap imports and to promote
growth of local industries, as HE The President directed during Madaraka Day, | am putting
on notice all those public entities that are yet to fully adhere to the requirements of Build-
Kenya, Buy-Kenya. All MDAs are directed to strictly ensure that a minimum of 40 percent
local content requirement is adhered to by the winning tenderers at the procurement and
supply stage.

65.  Mr. Speaker, this requirement covers all procurement in respect of road works,
railway works, airports and othert ports and harbours, works and materials for generation,
transmission and distribution of energy and other construction materials made in Kenya.
Similarly, as we expand leasing of equipment and assets in the public sector and commit
more resources towards security, irigation and eLeamning, | expect Accounting Officers to
ensure that suppliers establish manufacturing or assembly plants here locally so as to
position Kenya as an industrial hub for the region.

Tourism Recovery

66.  Mr. Speaker, the Tourism sector is a major employer of our youth and women as
well as a major foreigh exchange earner for this country. In recent years, the sector has
been severely impacted by insecurity forcing most hoteliers to scale down their operations
and rendering most of the workers jobless. In order to rehabilitate the industry, | am
proposing to allocate in the budget for FY 2015/16, KSh 5.2 billion for Tourism recovery.

5. ENHANCING WOMEN AND YOUTH EMPOWERMENT

67.  Mr. Speaker, the Government is cognisant of the fact that unless we invest in the
potential of the youth and women, we will not achieve a real demographic and gender
dividend in the future. Therefore, in line with the Jubilee Coalition commitment, we have
revamped and restructured the NYS into a robust and dynamic institution to drive the youth
transformation agenda.

68.  Mr. Speaker, the National Youth Service is expanding both in terms of the scale of
its operations and the number of youth engaged. Following the three recruitment cycles,
the NYS contingent has grown from 6,000 to 31,000 in just slightly over one year. Another
10,935 recruits will be recruited in September 2015, to bring the total to about 42,000, The
NYS servicemen and women will be engaged in national service programmes all over the
country in areas such as building small dams and water pans, drilling water, agricultural
activities, vector control, border control initiatives and other programmes aimed at building
community assets and improving the environment and living standards.
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69.  Through naticnal service, Mr. Speaker, NYS is building a new national psyche of
nation building, patriotism, service culture, volunteerism, civic competence and social
cohesion, not only amongst themselves, but also working with other young people within
their communities. The servicemen and women will work alongside 220,000 youth within
the communities in which they serve, working on projects all over the country. These
community youth are engaged as casual labour, with the added advantage of receiving on-
the-job training and mentorship from NYS.

70.  Mr. Speaker, NYS will be the premier training institution on artisanal skills, crafts
and technical training. Through the vocational training, the youth will be equipped with skills
that will enable them contribute to economic development. The training is geared at
responding to the needs of our national economic agenda and current economic
opportunities. Mr. Speaker, the National Youth Service is aiming to become self-
sustainable by establishing the National Construction Company for Kenya that can deliver
on various infrastructure projects in the country and beyond. Through the NYS Construction
Company, the cost of construction will go down by between 30% - 50%, due to the reduction
in the cost of labour and machinery.

71.  In the FY 2015/16, Mr. Speaker, to meet the commitments we have made to our
Youth through the NYS, | am allocating KSh 25.0 billion towards youth employment and
reengineering the NYS as a vehicle for transforming and empowering the Youth.

72. Mr. Speaker, every big company today started small. The Small and Micro
Enterprises (SMEs) are a critical part of the private sector and are the best source of new
products and innovations that will anchor our future growth. Their development is,
unfortunately, hindered by lack of capital since they are considered by banks to be high risk
investment targets. In addition, SMEs are constrained by limited market access, poor
infrastructure, inadequate knowledge and skills, rapid technology changes, and
unfavorable laws and regulations. These challenges have curtailed the growth of many
SMEs, contributed to low export product diversification and undermined the nationai efforts
towards graduating from commodities trade to high-end value added manufactured goods.

73.  Mr. Speaker, to address these challenges, a variety of remedial measures are
underway including:

= Supporting Small and Medium Enterprises to acquire small industrial plants for
value addition of agricultural products currently produced under the Jua kali;

»  Entrenching Buy-Kenya-Build-Kenya policy in all public procurement;

« Introducing legislation to require at least 40 percent local content in all public
projects,

=« |ncreasing allocation to Uwezo Fund and the Youth and Women Entetprise Fund,

= Boosting science, technology and innovation by increasing investment in research
and development;
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= Developing a framework to facilitate leasing by SME's as an alternate financning
mechanism for capital expenditures; and,

= Developing a framework to nurture and commercialize inventions, innovations and
end-products at the national and county levels.

74, Mr, Speaker, to empower youth and female entrepreneurs and ensure that they
have access to affordable credit to start, grow and build businesses and enterprises, the
Government will continue to increase the capitation of the Youth Enterptise Development
Fund (YEDF), the Women Enterprise Fund and the Uwezo Fund. Therefore, in this budget,
| am allocating KSh 0.85 billion for the Uwezo Fund, KSh 0.5 billion for the Women
Enterprise Fund and KSh 0.3 biilion for the Youth Enterprise Fund.

75.  Mr. Speaker, although the law requires procuring entities to reserve at least 30
percent of their procurement to youth, women and persons with disability, about KSh 10.0
billion has been accessed by this group in the fiscal year 2014/15. This is below our target
and as such, all Accounting Officers are instructed to strictly adhere to the requirements of
the law so as to support the entrepreneurial growth of our youth, women and persons with
disability. In this respect, starting July 1, 2015, | expect all Accounting Officers to submit
quarterly reports to the National Treasury in regard to the 30 percent requirements for all
procurements.

76.  Mr. Speaker, we would like to close the chapter of the economic stimulus projects
initiated in the last administration. Therefore, in this budget, | have allocated KSh 0.6 hillion
for upgrading of National Schools, KSh 0.32 billion for purchase of computers, KSh 0.3
biltion for prototype fresh produce and wholesale markets, and KSh 0.23 billion for Jua kali
sheds. Through these programs, we expect that the concerned MDAs will engage the youth
and women in gainful economic activities.

Development of Sports, Culture, and Arts

77.  Mr. Speaker, development and support of sports, culture and heritage remains a
key priority of Government so as to nurture talent of our youth and safeguard our National
Heritage. As you well know, Kenya is known throughout the world for her undisputed
command of athletics. Our Athletes continue to do Kenya proud and we aim to develop a
pool of such sports men and women. In partnership with the private sector, we shall invest
in sports development, including expansion and modernization of sports facilities so that
we become a sports hub for regional and international sports. As a start, | have allocated
Ksh 1.8 billion to construct a major Stadium in each of the following cities: Nairobi;
Mombasa; and Eldoret. This will help to encourage growth of youth falents in sports and
nurture them as catalyst for growth and development. We expect the Ministry of Spotts,
Culture and the Arts to utilize this allocation efficiently by employing modern technologies
of construction to deliver on this service.
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78.  Further, Mr. Speaker, we shall aim to develop, preserve and protect our culture and
National Heritage. Towards this end, | have proposed to allocate Ksh 1.1 billion for cultural
programmes.

6. INVESTMENT IN HEALTH, EDUCATION AND SOCIAL
PROTECTION FOR OUR PEOPLE

6.1  Investment in Quality Education

79.  Mr. Speaker, we have made tremendous progress over the recent past on
educational access, largely due to increased enrolment following the introduction of free
primary education in 2003 and free tuition in secondary schools in 2006. However, there
are still concerns on the quality and relevance of education and the high number of pupils
dropping out of school with no clear alternative access to acquisition of fifelong skills to
enable them find jobs.

80.  To improve the quality of basic education in our country, and to lessen the burden
of parents, | am proposing to increase capitation to KSh 32.7 billion for free day secondary
education and KSh 14.1 billion for free primary education. This will take us a step closer to
making Free Primary and Secondary Education truly free. In addition, Mr. Speaker, | am
allocating KSh 0.4 billion for Sanitary towels for girls in school and KSh 1.0 billicn for the
School feeding program to ensure that no child misses school. Simitarly, f am proposing to
allocate KSh 3.0 billion for technical training institutes, KSh 52.9 billion for University
Education and KSh 7.5 billion for Higher Education Loans Board to increase the quality as
well as access to tertiary institutions.

81.  To further support the demand for increased enroliment, | am proposing to allocate
KSh 2.3 billion for recruiting an additional 5,000 teachers, and KSh 2.2 billion for promotion
of teachers.

82.  Mr. Speaker, improving the quality of our educational system and making it
accessible to all school going children through a comprehensive e-learning program
remains a priority of this Administration. As such, through this budget, we are once again
allocating a total of KSh 17.58 billion for deployment of ICT learning devices to schools,
development of digital content, building the capacity of teachers and rolling out computer
laboratory for class 4 to class 8 in all schools throughout the country. | am confident, Mr.
Speaker, that this time round this key Jubilee Govermnment project will finally take off.

6.2  Equity, Poverty Reduction and Social Protection for Vulnerable Groups
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83,  Mr. Speaker, as a Government that deeply cares for its most vulnerable members
of society, we have set aside resources for affirmative action interventions and social safety
nets so as to empower these Kenyans and enable them actively participate in our economic
development agenda. Accordingly, | have set aside:

KSh 2.1 billion for Affirmative Action, Social Development Fund;

KSh 9.0 billion for orphans and vulnerable children;

KSh 7.4 billion for elder persons;

KSh 1.2 billion for those with extreme disability;

KSh 0.3 billion for other disabled persons under coverage of cash transfer:

KSh 0.3 hillion for street families;

KSh 0.5 billion for insurance cover for persons under the social safety net

program through NHIF;

= KSh 0.8 billion for the Children Welfare Society;

= KSh 0.4 billion for the Presidential Secondary School Bursary Scheme for
orphan; poor and bright students;

= KSh 2.2 billion for Resettling the {DPs;

= KSh 1.3 billion for hunger safety net;

= KSh 1.3 billion for slum upgrading; and

= KSh 1.0 billion seed capital for the National Fund for Restorative Justice.

Mr. Speaker, fo improve the efficiency and effectiveness of targeting of the safety net
programmes, we shall move all the transfer payments to beneficiaries to a digital platform
which should improve transparency, accountability and reduce costs.

84.  Quality and Accessible Health Care Services for all Kenyans

86.  Mr. Speaker, the Government recognizes that investment in quality healthcare
services is essential in developing a healthy population with higher productivity for
sustained economic growth. Therefore, in partnership with County Governments, we have
commenced a program of upgrading healthcare infrastructure and modernizing
equipments. The tecently [aunched Managed Equipment Services project will ensure that
every County in Kenya has two hospitals fully equipped with the state of the art health care
facilities. Mr. Speaker, | welcome the fact that the Governors have now accepted to partner
with the National Government towards improving health services for Wananchi.

86.  Mr. Speaker, this essential project will provide each of the selected hospitals with
modern theatre equipment, surgical and sterilization equipment, laboratory
equipment, kidney dialysis equipment, [CU facilities, digital X-ray machines, ultrasound and
fmaging equipment. Mr. Speaker, | have, therefore, proposed an allocation of KSh 4.5
billion for the lease financing of health care equipment for this program in the fiscal year
2015/16.
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87.  Mr. Speaker, consistent with our policy objective of preventive health care program,
notable progress has been registered in our effort towards eradicating infant as well as
maternal mortality. Since the introduction of the free maternal service, cases of maternal
deaths in the country have reduced from over 500 per 100,000 live births to 488 deaths for
every 100,000 live births annually at a time when the number of women giving birth in
hospitals rose to 70 percent, up from 44 percent. To further support this program, | have
allocated KSh 4.3 billion in FY 2015/16.

88.  Mr. Speaker, | have also provided for the following interventions in the health
sector:
»  KSh 3.5 billion for Kenya Medical Training Centers;
KSh 9.3 billion for the Kenyatta National Hospital;
KSh 5.8 billion for the Moi Teaching and Referral Hospital;
KSh 1.9 billion for Kenya Medical Research Institute;
KSh 3.0 billion for doctors/clinical officers/nurses internship program,;
KSh 0.9billion for the National Aids Control Council;
KSh 0.9 billion for free access to all health centers and dispensaries;
KSh 1.0 billion for slum health care program; and
KSh 19.7 billion for HIV/AIDS, Malaria and TB (Global Funds).

7. STRENGTHENING DEVOLUTION AND REGIONAL
DEVELOPMENT

89.  Mr. Speaker, the decentralization of service delivery and resources through
devolution has had a profound effect on lives of our people at the grass roots level. As
witnessed across the country in the past two years of devolution, local development is
gaining traction as Counties are becoming the new centres of economic activity. To lock-in
and sustain these gains, we will continue to support County Governments through
increased allocation of shareable revenues so as to ensure that devolution achieves the
objectives of better service delivery and rapid local economic development as well as jobs
creation in line with our Vision 2030.

90.  Therefore, Mr. Speaker, Parliament has allocated to County Governments KSh
259.7 billion as Sharable revenues following consultations with Inter-Governmental Budget
and Economic Council comprising the Council of Governors, the Commission on Revenue
Authority (CRA), the Commission for the Implementation of the Constitution (CIC), and the
Parliament Service Commission. In addition, to further support implementation of the
devolved system of Government, KSh 27.3 billion has been set aside as additional
conditional allocations to Counties in the FY 2015/16 Budget as follows:
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KSh 4.3 billion as conditional grant for Free Maternal Health Care;

KSh 4.5 billion as conditional grant for Leasing medical equipment;

KSh 3.6 billion as conditional grant for level-5 hospitals;

KSh 0.9 billion as conditional grant to compensate county health facilities for user

fees forgone;

e KSh 3.3 biflion as conditional grant for maintenance of roads from the Road
Maintenance Fuel Levy Fund; and

e KSh 10.7 billion as conditional allocations from Development Partners' loans and

grants.

91.  Mr. Speaker, this brings the total allocation to County Governments to Ksh 287.0
bilion which is equivalent to 37.0 percent of the most recent audited revenues approved by
the National Assembly which amounted to Ksh 776.6 billion in FY 2012/13. This is more
than twice the mandated Constitutional threshold of not less than 15 percent.

92.  Mr. Speaker, in addition, | have allocated Ksh 35.2 hillion fo the Constituency
Development Fund (CDF) kitty to fund only National Government functions (such as
education and security) at the Constituency level.

93, Mr. Speaker, in addition, | have allocated Ksh 6.0 billion for the Equalization Fund
to cater for the back log and allocation for FY 2015/16. | urge the two Houses to approve
the Equalization Fund regulations speedily so as to facilitate the operationalization of the
Fund.

94,  Mr. Speaker, since their establishment in 2013, County Governments have sought
to introduce various new fees or service charges, or to raise existing ones, Mr, Speaker, if
left unchecked, this situation can have detrimental effects on county revenues in the
medium term, particularly if they drive away business and investment. In order to promote
a conducive business environment and ensure compliance with Article 209 (5) of the
Constitution, a clearer response is needed, as well as better coordination and a well-defined
framework for regulating business activity throughout the countty.

95.  Mr. Speaker, towards this end, the National Treasury has issued Guidelines for
Drafting County Finance Acts (Issue No. 1/15). | urge counties to adhere fo these
guidelines. To complement these guidelines, the National Treasury will begin consultations
with all key actors with a view to introducing legislation aimed at coordinating the manner
in which business activity is regulated throughout the country. In addition, there is an urgent
need to review some business regulatory laws that impact negatively on businesses, such
as the Environment Management and Coordination Act and the National Construction
Authority Act with a view to repealing or restructuring them. | look forward to receiving the
support of all concerned agencies in these reforms.
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96.  Mr. Speaker, before | move to the revenue measures to finance the planned
expenditures, | wish to express our gratitude to Parliament for approving the Estimates of
Expenditure submitted to this House. We have prepared the FY 2015/16 Appropriation Bills
on the basis of the Certificate issued by the National Assembly. However Mr. Speaker, we
will be engaging the House with a view of making necessary amendments to address afew
emerging issues.

8. BUDGET ESTIMATES FOR 2015/16

97.  Mr. Speaker, allow me now to turn to the financial projections for the FY 2015/16
budget. We are targeting revenue collection of KSh 1,358.0 billion, equivalent to 20.8
percent of GDP and comprising ordinary revenues of KSh 1,254.9 billion (19.2 percent of
GDP), and Ksh 103.2 billion of Appropriations in Aid.

98,  Mr. Speaker, This performance wili be underpinned by on - going reforms in tax
policy and revenue administration. The KRA is expected to institute measures to expand
the revenue base and eliminate tax leakages. At the moment, KRA and Government is
automating and digitizing most of the services and this will enhance collection and reduce
revenue leakages.

99.  Mr. Speaker, the expenditures in FY 2015/16 are guided by the Medium Term Plan
Il (2013-2017) of Vision 2030 and the Jubilee Administration Strategic Priorities. In FY
2015/16, overall expenditure and net lending are projected at KSh 2,001.6 billion (30.7
percent of GDP). This includes Ministerial recurrent and development expenditures of KSh
784.2 billion {12.0 percent of GDP) and KSh 721.3 billion, respectively; KSh 264.2 billion
for County Governments (including allocations for Level 5 and funding from DANIDA); KSh
185.3 billion for interest payments, Ksh 43.4 billion for pensions and Ksh 3.2 billion for other
Consolidated Fund Services (CFS).

100,  Mr. Speaker, in the FY 2015/16, the Government has made it a priority to shift more
resources from recurrent expenditure to development expenditure as required by the PFM
Act 2012. As a result, recurrent expenditures are projected to decline from the estimated
figure of 16.4 percent of GDP in FY 2014/15 t0 15.5 percent of GDP in 2015/18.

101. The ceiling for development expenditures including foreign financed projects
(excluding net lending) amounts to KSh 716.3 billion in the FY 2015/16 including Parliament
and Judiciary, Most of the outlays are expected to support critical on-going infrastructure
development in roads, Standard Gauge Railway, ports, energy, and security among others.
Part of this development budget will be funded by project loans and grants, (Ksh 349.3
billion) from development partners, while the balance (Ksh 370.2 billion) will be financed
from domestic resources.
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102.  Mr. Speaker, reflecting the projected expenditures and revenues, the overall fiscal
balance including grants (amounting to Ksh 73.4 billion), is projected at KSh 570.2 billion
(equivalent to 8.7 percent of GDP) in FY 2015/16. Excluding expenditures related to the
SGR, the overall deficit would decline to Ksh426.3 hillion equivalent to 6.5 percent of GDP,

103.  The fiscal deficit in FY 2015/16, will be financed by net external financing of KSh
340.5 biliion {5.2 percent of GDP and KSh 229.7 billion (3.5 percent of GDP) of domestic
financing. Thus the overall fiscal deficit is fully financed.

104.  Mr. Speaker, the Government's borrowing plans remain anchored in the Medium-
Term Debt Strategy Paper which aims at ensuring public debt sustainability. The strategy
envisages continued borrowing from domestic and external sources with the latter being
largely on concessional terms. While external financing will be largely on concessional
terms, the Government will continue to diversify financing sources by continuing to access
commercial sources of financing in the international financial market.

105.  Mr. Speaker, as Hon Members will recall, [ast year our debut Sovereign Euro hond
was received with a lot of enthusiasm by foreign investors, once again underscoring the
confidence foreign investors have in our economy. Going forward, we intend to continue
sourcing these type of funds, including from export credit agencies and syndicated loans,

106.  Mr. Speaker, | would like to assure Hon Members that non-concessional external
borrowing will be undertaken in a cautious manner and limited to bankable projects and will
broadly be within the ceilings in the Medium-Term Debt Strategy Paper. This will ensure
that our total public debt will remain sustainable over the medium term. In addition, the
Government will ensure that the level of domestic borrowing does not crowd out the private
sector given the need to increase private investment and accelerate economic expansion,
A cautious approach will also be adopted in the issuance of external Government loan
guarantees and the use of the Public Private Partnership framework for funding
infrastructure, in order to minimize the level of contingent liabilities.
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9. TAX MEASURES AND MISCELLANEOUS AMENDMENTS

0.1: Overview of the Proposed Tax and Miscellaneous Measures

107.  Mr. Speaker, the rest of my Statement highlights the various tax measures | intend
to introduce through the Finance Bill, 2015, and other miscellaneous amendments | have
tabled in this House which are intended to accelerate growth, create employment and ease
the cost of living for Kenyans.

108.  Mr. Speaker, the tax and miscellaneous measures | have proposed are categorized
under the following broad areas:
« Facilitating Private Sector Growth to accelerate industrialization and the creation of
Jobs,
« Promoting Equity and fairness,
« Deepening Tax Administration Reforms to Ease Compliance and reduce the cost of
doing business; and
e Encouraging Growth and Stability of the Financial Sector

Facilitating Private Enterprise Growth for Job Creation

109.  Mr. Speaker, last year | committed to introduce measures to encourage corporate
entities to engage fresh graduates in acquiting relevant experience and skills through
internship and apprenticeship programs. Therefore, in this budget, | propose to introduce a
tax rebate scheme for employers who shall engage and train at least ten fresh graduates
for a period of six months to twelve months. | urge employers and business community to
take up this opportunity and help us build a resource base of skilled manpower. In addition,
all training levies which are currently being charged will be consolidated into a National Job
Fund to benefit the youth initiatives such as on the Job training and attachments in order to
enhance skills development.

110.  Mr. Speaker, the growth of the film industry has a huge potential to attract and
nurture Kenyans' talents and position this sector as a key driver of economic growth and
employment creation. To enable this latent industry to attain a competitive advantage like
the rest of the leading film production destinations and create jobs for our youth, | propose
to exempt from withholding tax all payments made by foreign film producers to actors and
crew members. In addition, VAT in respect of goods and services purchased for use in the
film making will be exempt. Over and above this Mr. Speaker, | propose to set up a fund
for rebating of expenses by producers in this industry. The modalities for implementing this
measure will be worked out shorily.

4111, Mr. Speaker, as we promote fishing and aquaculture, the demand for fishing nets
is on the increase. Therefore, to encourage local manufacturers of fishing nets. | have
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provided for importation of nylon yarn and synthetic twine used in the manufacture of fishing
nets under the duty remission scheme at a rate of 0% instead of 10%. In addition, imports
of made up fishing nets will atract duty at a rate of 26% instead of 10% to protect local
manufacturers of fishing nets.

112, Mr. Speaker, most of our sugar factories are on the verge of closing down due to
competition from cheap imported sugar. [n order to protect our sugar industry, | have
increased the specific duty rate on imported sugar from USD 200 to USD 460 per metric
tonne. The advalorem rate remains 100% of the customs value. This measure will cushion
the sugar sector from unfair competition and enable our local factories to break even and
pay the farmers promptly.

113.  Mr. Speaker, paper and paper board products have have been subject to a stay of
application of the Common External Tariff (CET) at the rate of 25%. This has made paper
and paperboard products more expensive for the packing industries and other users of the
products. In order to lower cost of paper and paperboard products, | propose to withdraw
the stay of application of CET on paper and paperboard products and make them subject
to duty at 10% according to the Common External Tariff,

114, Mr. Speaker, as Hon Members are aware, the EAC Partner States apply different
export duty rates for raw hides and skins thereby encouraging smuggling of these goods.
In order to deter these smuggling activities, the Ministers for Finance have agreed to
harmonize the export duty rate on hides and skins at 80% of FOB value or 0.52 USD per
kg, whichever is higher. The harmonized rate will be implemented during the 2015/16
financial year.

115, Mr. Speaker, Kenya s the sole manufacturer of plastic tubes for packing tooth paste
and cosmetics in the region. In this regard, | have negotiated for an increase in the import
duty rate on plastic tubes for packing toothpaste and cosmetics from 10% to 25% in order
to protect our local manufacturers. It is expected that local manufacturers will increase the
production of plastic tubes while at the same time maintaining quality.

116.  Mr. Speaker, pasta is a popular foodstuff increasingly being consumed by many
families in the region. Surprisingly, this basic food item is not manufactured locally.
Therefore, to encourage investors to produce pasta locally and reduce over-dependence
on imports, | have provided for importation of SEMOLINA, the raw material for making
pasta, under the EAC duty remission scheme at a rate of 0% instead of 25% for gazetted
manufacturers of pasta.

117.  Mr. Speaker, the consumption of illicit brew has become a serious social problem
in the country. However, there exists potential for the manufacture of safe drinks using
locally available agricultural products. This will have the twin benefit of providing safe
alcoholic drinks as well as promoting agricultural products for our farmers, In this regard,
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the proposed Excise Bill grants the Cabinet Secretary, National Treasury to grant remission
of excise duty in respect of beer or wine made from sorghum, millet or cassava or any other
agricultural products (excluding barley) that is grown in Kenya. | therefore, urge our farmers
and the beer manufacturers to take advantage of this incentive not only to create wealth
but also to contribute to a healthy nation.

118.  Mr. Speaker, Kenya is the leading manufacturer of aluminum milk cans in the
region. Currently, imported aluminium milk cans are taxed at 10%. In order to encourage
increased local production, we negotiated to import aluminum milk cans at 25% instead of
10% to cushion our local manufacturers against cheap imports.

119.  Mr. Speaker, the importance of infrastructure in the attainment of our development
strategy cannot be over emphasized. As Hon members have noticed, the Government has
heavily invested in the infrastructure development particularly the road network. In order to
further scale up the existing road network, | propose to increase the Road Maintenance
Levy by Ksh 3 per litre to be collected and paid into the Road Annuity Fund.

120.  Mr. Speaker, during the pre-budget consultative meeting held in Arusha on 11%
April, 2015, the Ministers for Finance agreed to remove gas cylinders from the exemption
regime. In exchange, the import duty rate for the cylinders was reduced from 25% to 0%.
Considering that Kenya is the only manufacturer of gas cylinders in the EAC region, |
negotiated to import gas cylinders at a rate of 25% instead of 0% to protect our local
manufacturers.

121, Mr. Speaker, our people in rural areas suffer serious indoor pollution and
associated respiratory diseases occasioned by fossil fuel and firewood for domestic
cooking. To encourage use of clean and affordable biogas energy system for cooking and
lighting to rural households | propose to exempt VAT on plastic bag biogas digesters for
use in the sector.

122, Mr. Speaker, through the Finance Act 2014, services to goods in transit were
exempted from the VAT. The change affected the case of cross-border transport services
provided by Kenyan transporters in the regional market, making Kenyan transporters less
competitive. In order to encourage and sustain growth in this sector and also to harmonize
the treatment of these services across the region, | propose to zero rate services in respect
of goods in transit.

123.  Mr. Speaker, these measures are intended to offer increased incentives to our
manufacturers and should result in more jobs for our youth. However, | must urge our
manufacturers that these measures should not be an excuse to lower the quality of their

products. Therefore, Kenyans will be expecting high quality products at reasonable prices.
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124.  Mr. Speaker, as part of our industrialization strategy and Vision 2030, the
Government has prioritized the development of industrial parks targeting the small and
medium size enterprises in five selected locations of; Nairobi, Nakuru, Kisumu, Mombasa
and Eldoret to provide infrastructure facilities to our investors. |, therefore, propose to
exempt from VAT taxable goods and services for use in the construction of infrastructure
works in industrial and recreational parks of 100 acres or more. This measure is expected
to make it attractive for both foreign and local investors to set up these parks in Kenya and
create jobs for our people.

125, Mr. Speaker, the use of ICT in schools remains a key priority of the Government
that is meant to enhance Primary school education. In order to encourage investments in
local assembling of the electronic devices, | propose that inputs imported or purchased
locally for the assembly of these devises he exempted from VAT,

126.  Mr. Speaker, | have continued to receive representations from the private sector
on the need to introduce measures to make it cheaper and competitive for them to conduct
business in East Africa. | have, therefore, lowered the Import Declaration Fee (IDF) from
the rate of 2.25 percent to 2.0 percent as a demonstration of the Government's commitment
towards harmonization of [DF in the EAC region.

Promoting Equity and Fairness

127.  Mr. Speaker, to equip our prisons and ensure criminals are secured away from
society, we agreed to include prison authorities in the exemption Schedule to enable them
import for their official use, duty free goods, materials, equipment and other supplies. This
inclusion will enable our prisons to enjoy similar exemption status as the Kenya Defence
Forces and Police.

128.  Mr. Speaker, the law provides for zero-rating of passenger and personal effects
including one motor vehicle to a returning resident of Kenya who is changing residence,
Given that Kenya operates right hand motor vehicles, returning Kenyan residents with left
hand motor vehicles cannot enjoy this and hence it is perceived to be unfair, inequitable
and discriminative. Accordingly, I propose fo amend the VAT law to allow such returning
residents who have owned the left hand drive motor vehicle for at least twelve months to
sell the motor vehicle and import VAT and duty free a right hand motor vehicle of equivalent
value subject to specified conditions.

129.  Mr. Speaker, over the recent past, residential and rental business has witnessed
substantial growth. On the contrary, rental income from the same has not grown
commensurately. Mr. Speaker, | propose to simplify the taxation regime for landlords
owning residential property by taxing their gross rental income at 12 percent for gross rental
income befow Ksh 10 million per year. In addition, Mr. Speaker, | propose to introduce a
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tax amnesty for land lords who have not fully declared rent or are outside the tax net. In this
respect, the land lords with tax arrears are advised to prepare fo engage the Kenya
Revenue Authority (KRA) to clean their tax records.

130. Mr. Speaker, the potential of our gaming industry to create gainful employment
and generate revenue for the government and private sector remains untapped in our
country. To promote growth of this sector and enable it to play its rale in encouraging
innovation, creating employment and driving growth, | propose to re-introduce a simplifying
gaming tax, which shall be a direct charge on the gross gaming revenue. | also propose to
tax public lotteries at 5 percent of the lottery turnover, and tax bookmakers at 7.5 percent
of the gross betting revenues.

131, Similarly, Mr. Speaker, all prize competition whose costs of entry are premium shall
be taxable at 15 percent of the total gross revenue. | will also introduce amendments
requiring the appointment of technology providers as withholding agents for purposes of
remitting 15 percent of revenue raised through lottery into a Fund to be established under
the Public Finance Management Act, 2002 in furtherance of the objectives of the concemed
sector.

Deepening Tax Administration Reforms to Ease Compliance

132, Mr. Speaker, after our Customs Law became part of the East African Community
Customs Management Act in 2004, the Excise duty legislation remained under the Customs
and Excise Law. This change necessitated the introduction of a simple and modern stand-
alone Excise Bill incorporating International best practices. | can confirm that this Bill is
being tabled in this House after under-going public participation as required by the
Constitution and Statutory Instruments Act.

133.  Mr. Speaker, in this simplified and modern Bill we are imposing excise duty to
compensate for harmful effects caused by production, supply, consumption or use of goods
and services, which costs are not directly reflected in their prices. Therefore, Mr. Speaker,
through this Bill, we are introducing a new tax based on units of quantity only. As such the
Bill imposes a charge on: (i) sticks of harmful cigarettes and tobacco; (ii) volumes of harmful
alcoholic beverage and sugar sweetened beverage consumed; (iii) volume of polluting fossil
fuels and age of motor vehicles purchased; and (iv) weight of environmentally damaging
plastic bags.

134, Mr. Speaker, Hon Members wil note that based on the above principies and
objectives, all classes of fossil fuels will be taxable upon enactment of this law to safeguard
the environment, reduce tendencies for adulteration and assure equity. We are
complementing this measure by investing heavily in extending electricity connection to
every households, and providing incentives for use of cheaper, safer and cleaner bio-fuels
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in cooking stoves. In the same vein, | have proposed a marginal increase of excise duty
rate on alcoholic beverages to reflect the current effective rates after adjusting for inflation.

135. | have, in addition, Mr. Speaker, converted the current hybrid tax regime for
cigarettes into a specific one and changed the taxation of motor vehicles and motorcycles
into a regime based on classes of age, in accordance with the principles and objective of
the Bill. And to address the challenges of environmental degradation caused by careless
disposal of plastic bags, I have enhanced the excise duty on non biodegrable plastic to
KShs.120 per kilogram,

136. However, Mr. Speaker, | am pleased to inform Kenyans that all bottled water will,
upon enactment of this taw, not be taxable. Similarly, all other goods that have no harmful
effects, hereto taxable under the Customs and Excise Act, will not be taxable under the new
law.

137, Mr. Speaker, | expect to raise additional revenue amounting to about KSh 25 billion
from the various measures underpinning the new Excise Duty law. |, therefore urge Hon
Members to consider prioritizing this Bill for debate along with other Bills | am tabling before
this House today.

138.  Mr. Speaker, current tax procedures are contained separately in each tax law. The
best practice world-wide is to have all procedures which are general and applicable to all
tax laws under one law. In the spirit of tax modernization in Kenya, | propose to introduce
the Tax Procedure Bill which will contain uniform procedures across the three tax
legisiations —~ Value Added Tax, Excise Duty and Income Tax. The Bill is aimed at
simplifying tax administration, which at the same time will reduce the cost of compliance.

139.  Mr. Speaker, as | committed in last year's Budget Statement, we have now
commenced the review of and modernization of the Income Tax Act, which we expect to
complete by end of September 2015. The finalization and subsequent enactment of this
law will mark the end of our review and modernization of the various tax legislations which
began in 2011.

140.  Mr. Speaker, the VAT Act, 2013 provides for payment of refund in cases where the
input tax exceeds output tax and the Commissioner is satisfied such excess arises from
making zero rating supplies. The Act however, does not provide timeline within which a
taxpayer entitled to such a refund may lodge the claim. [ have proposed an amendment to
the law to provide that the claim for such refunds shall be made within twelve months from
the date the tax became due and payable,

141, Mr. Speaker, last year we reviewed the taxation of the extractive industries.
However, the review, provided for separate tax treatment for training services and
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contractual fees for Petroleum and the Mining sectors bringing disharmony in taxation of
the sector. In addition, the review also introduced different tax treatment with regard to
withholding tax on training setvices and contractual fees. Mr. Speaker, | propose to amend
the Income Tax Act to harmonise the tax treatment in this industry at the withholding tax
rate of 12.5 percent and 5.6 percent for training and contractual services, respectively.

142.  We also reinstated Mr. Speaker, the Capital Gains Tax last year so as to allow
property and share owners to make their fair contribution to the exchequer. However, the
implementation of the law has faced some challenges in some sectors of the economy. in
order to address these challenges and ensure enforceability and compliance, | propose to
remove the 5 percent tax on capital gains arising from sale of shares and introduce a 0.3
percent withholding tax on the transaction value of the shares.

143.  Mr. Speaker, in order to incentivise the shipping sector, | hereby propose to reduce
the ships qualifying for investment deduction from 495 tons to 125 tons and to increase the
rate of investment deduction from forty to one hundred percent.

144, Mr. Speaker, investors are allowed to carry forward losses without Treasury's
approval upto the fifth year. | propose to extend this period to ten years considering that
there is heavy investment expenditure by some power producers, manufacturers and hotel
operators.

145. Mr. Speaker, after Customs Law become part of the East African Community
Customs Management Act in 2004, and coming up with a stand-alone Excise Bill, it was
found necessary to have a Miscellaneous Fee and Charges Bill to cater for levies which
were anchored in the Customs and Excise Act, Cap 472 yet to be repealed.

146.  Mr. Speaker, for continuity in collection of the Railway Development Levy, Import
Declaration Fees and Export levies imposed o hides and skins, it is imperative to introduce
the Miscellaneous Bill, which will be the legal instrument to empower the Commissioner of
Customs to collect the aforesaid levies.

9.2: Encouraging Growth and Stability of the Financial Sector

147.  Mr. Speaker, Vision 2030 targets the creation of an international financial centre
able to attract international investments and participants in the financial services arena. In
addition, Kenya needs to have strong well capitalized financial institutions which are not
only able to participate in financing the large projects envisaged in the Vision but that are
also well capitalized to withstand financial shocks and crisis.

148.  In this regard, | am proposing to increase the minimum core capital requirement for
banks, mortgage finance companies and insurance companies. For banks, | propose to
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increase the minimum core capital progressively from the current KSh 1.0 billion to Ksh 5.0
billion by December 2018. For insurance companies, | propose to increase the minimum
capital to KSh 600 million for general insurance, and KSh 400 million for long term insurance
business by June 2018.

149.  Mr, Speaker, our financial sector regulators have all adopted the risk based
supervision model in line with best international practice. To facilitate compliance with this
supervisory model, | propose to remove the requirement for annual licensing of banks and
instead empower the Central Bank of Kenya to issue non-renewable perpetual licences.
The Central Bank will continue to monitor banks using the risk based approach and to carry
outinspections on periodic basis while retaining powers to withdraw the license at any time.
This will eliminate the need for repetitive annual application procedures while still
safeguarding financial stability.

160.  Similarly, Mr. Speaker, for the insurance industry, in addition to increasing the
minimum capital requirements, | propose fo introduce risk based capital requirements to
be determined by the specific risk profile of the company.

151.  Mr, Speaker, the investment provisions in the Insurance Act are rules based and
are not in compliance with international core principles of insurance supervision. | am
therefore proposing to move to a more principle based investment framework where
insurance companies will be required to prepare and submit investment policies and will be
subject to broad prescribed investment guidelines. This investment framework will bring the
insurance industry in harmony with the framework already pertaining in the retirement
benefits and collective investment sectors.

152.  Mr. Speaker, whereas over 25,000 agents have qualified for award of Cettificate of
Proficiency (COP) which is a requirement for licensing as an insurance agent, we only have
5,000 agents licensed by the Insurance Regulatory Authority (IRA). This is partly as a result
of an oppressive requirement that agents must be recommended by an insurance company
before they can be licensed. In order to expand insurance penetration, | propose to remove
this requirement and allow [RA to license agents so long as they have attained the COP
and met other licensing requirements.

153.  Mr. Speaker, Real Estate Investment Trusts (REITs) and Asset Backed Securities
(ABS) are investment vehicles that offer companies alternative sources of raising capital.
In order to ensure tax neutrality with other forms of debt, | propose to exempt asset transfers
and other transactions related to the transfer of assets into REITs and ABS from stamp
duty.

154.  Mr. Speaker, retirement benefits schemes should be able to diversify their
investments into new emerging investment vehicles in the capital markets in order to
optimize returns to members. | therefore propose to create a new category in the Retirement

32




Benefits Investment guidelines to allow schemes fo invest upto 10 percent of their assets
in private equity funds and venture capital funds licensed by the Capital Markets Authority.
|, however, propose to introduce in all classes of assets, except government sectities, a
per issue limit of 15 percent of assets and per issuer limit of 15 percent of issue in order to
mitigate potential risks.

155.  Mr. Speaker, the distribution of surpius in defined benefits schemes is often a
contentious matter and scheme members often do not benefit from the surplus, which only
accrues to the employer. | therefore propose to amend the retirement benefits regulations
to provide clear provisions as to treatment of the surplus, whereby, the employer will enjoy
a contribution holiday in cases of on-going schemes, but in case of winding-up or scheme

conversion, the surplus is to be shared equally between members and employers.

156.  Mr. Speaker, to improve governance of retirement benefits schemes, | propose to
introduce term limits such that trustees can only serve a maximum of two terms of three
years and | also propose to reduce the period for preparation of annual audited accounts
for retirement benefits schemes from 6 months to 3 months to ensure expeditious
accountability to members.

157.  Mr. Speaker, to strengthen the supervision of deposit taking Sacco societies by the
Sacco Societies Regulatory Authority (SASRA), | am proposing to amend the Sacco
Societies Act to allow SASRA to undertake vetting of directors and key officers of these
Sacco’s. In addition, Mr Speaker, | propose to extend the current information sharing
framework for Sacco's from the current inter-Sacco sharing of negative information, to also
allow sharing of positive information as well as sharing with other financial institutions.

158. In order to strengthen the fight against terrorism and money laundering, Mr.
Speaker, | am proposing amendments to the Proceeds of Crime and Anti-Money
Laundering Act, in order to clarify the objectives of the Financial Reporting Centre (FRC)
and strengthen its supervisory role. These changes are in line with the recommendations
of the Financial Action Task Force (FATF) and will help improve our international rating
following our removal from the FATF watch list in June 2014.

159.  Mr. Speaker, the Government is aware that some Kenyans hold their wealth outside
the country. To encourage these Kenyans bring back their wealth we are working on a
mechanism to facilitate them bring back their money to support their investment activities
in Kenya to help build the nation. Mr. Speaker, specific details on this initiative will be
worked out shortly.

160,  Mr. Speaker, it has come to our attention that the Consumer Protection Act, No. 46

of 2012 is posing challenges with respect to the interpretations of its applicability to loan
agreements between public entities and our Development Partners. In order to address this
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challenge, | propose to amend the Consumer Protection Act to exempt Credit Agreements
between public entities and our Development Partners from the provisions of the Act.

161.  Mr. Speaker, the scrutiny by this House, through the Committee on Delegated
Legislation, of statutory instruments issued by the Executive and regulatory bodies is very
welcome as it is meant to ensure that such instruments serve the interests of the Kenyan
people, However, it is my considered view that such scrutiny should not extend to routine
administrative actions such as guidelines, orders, directions, and forms. | am therefore
proposing an amendment to the Statutory Instruments Act to limit the definition of statutory
instruments to be laid before the House to reguiations, rules, by-laws and tariffs. This will
relieve this House from the scrutiny of administrative issues.

10. CONCLUSION

162.  Mr. Speaker, this budget demonstrates our resolve and concerted efforts to create
a prosperous and inclusive country for all Kenyans. it focuses on implementing key
development priorities outlined in our economic transformation agenda.

163.  Mr. Speaker, the budget aims to secure the lives and propetty of citizens of this
great country from the emerging ever evolving insecurity facing us. This budget allocates
enormous resources to the security organs and for both Police and Military modernization.
Tourism recovery remains our key objective given its potential to create jobs and
employment of our youth and women. We target to improve on efficiency and roll out
systems that will enable us to save public resources so that Kenyans get value for their
money.

164.  Mr. Speaker, we are firmly behind the efforts by His Excellency The President to
deal decisively with corruption that benefits a few individuals instead of the country. In
preparing the budget we consufted Kenyans as demanded by the constitution and the
Public Finance Management Act, 2012 and | wish to assure Kenyans that through this
budget, we intend to address all the concerns raised during the consultative forums. The
focus of this budget is on pro-poor growth and sustainable development guided by Vision
2030 so as to generate jobs and wealth for our citizens.

165.  Mr. Speaker, the implementation of this budget requires the collective effort of all
Kenyans. |, therefore, urge Hon Members and all Kenyans at large 1o join us in building the
Kenya we want. A prosperous Kenya - a Kenya in which we all aspire to live in.

166. | wish fo thank my Cabinet colleagues and their Principal Secretaries who
collectively own this budget and the programmes to be implemented.
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167. My sincere appreciation also goes fo:

s+ His Excellency The President and His Excellency the Deputy President for their
guidance and support during the budget process

« Majority Leader of the National Assembly, Hon Aden Duale, for his relentless
support to get most of the legisiative proposals on finance matters pass through
the house; |

= Members of the Budget and Appropriation Committee as well as the Finance,
Planning and Trade Committee led by Hon Mutava Musyimi and Hon Benjamin
Langat, respectively, for the constructive engagements throughout the year on
Budget and Finance matters;

»  The Departmental Committees of Parliaments and the Senate for the valuable
inputs into this budget;

= Members of the Intergovernmental Budget and Economic Council (IBEC) and
Senate Committee on Finance and Economic Affairs for vibrant discussions on
budget allocations to counties;

= Management and Staff of the National Treasury for commitment to excellence
in the public service and the long hours they have put to ensure that this budget
and supporting documents meet the Constitutional deadiines;

= Management and Staff of the CBK and KRA for their contributions, and,

= All members of the National Assembly and Senate for their cooperation and
support.

168, My gratitude goes to Kenyans from all walks of life for their contributions and
encouragement.

God Bless You, God Bless Kenya

| Thank You

o
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PREFACE

My. Speaker Sig, on behalf of the Members of the Standing Committee on
Finance, Commerce and Budget and pursuant to Standing Order 203(6) of the
Senate, I hereby present to this House, the Committee Report on the Status of
- budget ceilings on recurrent expenditure for governments at the county level
for the FY 2014/2015 by the Commission on Revenue Allocation.

In deliberating on this matter the Committee has met with the following
stakeholders; the County Assembly Speaker’s Forum, the Controller of Budget,
the Transitional Authority and the Commission on Revenue Allocation.

Mr. Speaker Sir,
The Standing Committee on Finance, Commerce and Budget is established
pursuant to Standing Order No. 208 and is mandated, to investigate, inquire

into and report on all rhatters relating to coordination, control and memtormg
of the county budgets and to:

i) Discuss and review the estimates of County governments and make
recommendations to the Senate;

i)Examine the Medium term Budget Policy Statement presented to the
Senate; ‘

ili) Examine and report on the Budget allocated to constitutional
commissions and independent offices;

) Examine bills related to the Counties;

v)Examine the Budget, including the Division of Revenue Bill; and

vi)Examine and consider all matters related to resolutions and Bills for
appropriations, share of national revenue amongst the counties and all
matters concerning the National Budget, including public finance,
monetary policies and public debt, trading activities and commerce,
tourism, investment and divestitures policies, planning and
development policy.

Mr. Speaker Sir,

The Committee was constituted by the House on Thursday 13t March 2014
during the Second Session of the Eleventh (11t Parliament and as currently
constituted, comprises the following members:

The Hon. Sen. Billow Kerrow, MP. ~Chairperson

The Hon. Sen. Peter Ole Mositet, MP. -Vice-Chairperson
The Hon. Sen.' G. G. Kariuki, EGH, MP.

The Hon. Sen. Moses Wetangula, EGH, MP.
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5 The Hon. Sen. Beatrice Elachi, CBS, MP.

6. The Hon, Sen. Mutahi Kagwe, EGH, MP.

7. The Hon. Sen. Boni Khalwale, MP.

8 The Hon. Sen. (Prof.) Peter Anyang’ Nyong’o, EGH, MP.
0. The Hon. Sen. (Dr.) Zipperah Kittony, MP.

10. The Hon. Sen. James Mungai, MP.

11.  The Hon. Sen. Catherine Mukiite Nabwala, MP.

12. The Hon. Sen. Mutula Kilonzo Junieor, MP.

13. The Hon. Sen. {Prof.) John Lonyangapuo, CBS, MP.
14. The Hon. Sen. Paul Njoroge Ben, MP.

15. The Hon. Sen. (Dr.) Wilfred Machage, MGH, MP.
16.  The Hon. Sen. [ Dr.) Agnes Zani, MP

Standing Order 45 (2) of the Senate Standing Orders provides that a Senator
may request for a statement from a Committee Chairperson relating to matters
under the mandate of the Committee. At a sitting of the Senate held on
Wednesday 5t March 2015, Sen. Hassan Omar Hassan, M.P., requested for a
Statement from the Chairperson of the Standing Committee on Finance,
Commerce and Budget on the status of financial allocation to counties by the
Commission on Revenue Allocation (CRA).

Mz, Speaker Sir, A

It is significant to mention that the purpose of this report is to inform the

House on the happenings as regards to ceilings on recurrent expenditure for—
County Governments for the FY 2014/2015 issued by the CRA.

ACKNOWLEDGEMENT
Mr. Speaker Sir,

The Committee is grateful to all the stakeholders who appeared to the
Committee to make presentation and respond to matters raised.

The Committee is also particularly grateful to the Offices of the Speaker, the
Clerk of Senate for the support received as it discharged its mandate. I wish to
thank the Senators who participated in the process of ensuring that the
Committee completes its report.

Mr. Speaker Sir, ,

On behalf of the Committee, and pursuant to Standing Order 201(6), it is
therefore my pleasant and -honourable duty to present and lay on the table of
the House the report of the Committee on Finance, Commerce and Budget
regarding the status of ceilings on recurrent expenditure for the FY 2014/15
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1. INTRODUCTION

Mr. Speaker

At a sitting of the Senate held on Wednesday St March 2015, Sen. Hassan
Omar Hassan, M.P., requested for a Statement from the Chairperson of the
Standing Committee on Finance, Commerce and Budget on a report on the
status of financial allocation to counties by the Commission on Revenue
Allocation (CRA). In the Statement, the Senator sought to know whether the
Chairman of the Comumittee is aware of the following:

a) That, a number of County Assemblies are grinding to a halt in
operations and are unable to pay their members and staff because of the
budget ceiling imposed by CRA; ‘

b) That, the Controller of Budget has refused to finance County Assemblies
unless they comply with the said ceilings; ' :

¢) That, the High Court has ruled on the matter and though dismissing the
petition by county Assemblies, the couwrt has determined that the
ceilings by CRA are not binding and can only be binding if the said
ceilings are approved by Parliament;

d) That, the ceilings are just a recommendationn as determined by the
court;

el That, the Controller of Budget is sending County Assemblies fo negotiate
with CRA to vary the ceilings even though the court has placed that
mandate on Parliament;

f) That, some proposed ceiling by CRA last year and the figures proposed
this financial year are irreconcilable, putting into doubt the modalities
and criteria used to arrive at the said ceilings; as an example, the CRA
proposed a ceiling of Ksh. 191million for Tana River County Assembly
last financial year and Ksh. 398 million this financial year; and,

g) What the National Treasury is doing fo ensure that the Controller of
Budget releases funds to the County Assemblies on the basis of their
Appropriation Acts to allow them perform their constitutional and
statutory mandates.

In addition, the Speaker, Makueni County Assembly wrote to the committee
vide his letter dated 3¢  December, 2014 bringing to the attention of the .
committee concerns on financial allocationn to the assemblies and chalienges
counties reportedly face on cash flow.

The County Assembly Forum also sought a meeting with the Committee on
24t February, 2015, and drew the attention of the Senate similar concerns. In
particular, they stated that the court had ruled that budget ceilings set by the
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CRA on the Assemblies were not binding, and hence urged the Senate to give
appropriate direction to Controller of Budget to release their funds based on
the respective appropriated amounts rather than the set ceilings,

in prosecuting the matters raised above, the Committee heard from the
following key stakeholders; the County Assembly Speaker’s Forum, Speaker
Makueni County Assembly, the Controller of Budget, the Commission on
Revenue Allocation, the Transitional Authority, the CEC Finance and
Economic Planning, Makueni County Government, and hereby tables a report,

containing its observations and recommendation to the House for
consideration.

Committee Sittings
In deliberating on matters raised and held the following sittings: :
a} On 24™ Februaty, 2015, the Committee held a meeting with the County
~ Assemblies Leadership Forum, the following was discussed; the
operations of the County Assemblies and the challenges related to the
ceilings by CRA, and the High Court ruling on the ceilings.

b) On 10%™ March, 2015, ‘a consultative meeting was held with the
Controller of Budget, Transition Authority, Commission on Revenue
Allocation and Makueni County Assembly Speaker. The objective of the
meeting was to discuss the operations of the County Assemblies and
the 'challenges related to the ceilings by CRA, the High Court ruling on
the ceilings and the operations of Makueni County Assembly.

In July, 2014, the Committee held a sitting with CRA to consider the proposed
ceilings on recurrent expenditure for the FY 2014 /15. CRA had requested the

Committee to propose an amendment to the PFM Act, 2012 to allow CRA to set
ceilings for County Governments.

The Committec further noted the contents of the House Hansard Debate of
August Sth, 2014, were the Committee proposed an amendment to the PFM
Act, 2012. The purport for the amendment was that the CRA had already set
budget ceilings on recurrent expenditure on the budgets of each county
government and had provided the schedules to both the county executive and
the assemblies for the FY 2014/2015. The amendment was intended to
protect counties and ensure prudent use of county resources and remedy the
concerns that county assemblies have been spending huge amounts of money
on very unnecessary expenditure like travel and allowances.
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XI.

1)

2)

3)

5)

6)

7)

BACKGROUND INFORMATION ON THE STATUS OF CEILINGS ON
RECURRENT EXPENDITURE FOR COUNTY GOVERNMENTS FY
2014/15

Mr. Speaker Sir, on the 220d of April, 2014 the Commission on Revenue
Allocation (CRA) issued a circular Ref. No. CRA/CGM/veol.III/ /29
addressed to all county governments which recommended a ceilings on
allocation for all County Assemblies and all County Executives in county
budgets for the FY 2014/15.

The CRA explained that the basis for the circular was Article 216 which
gave the CRA the mandate to make recommendations on financial
management, '

They explained that it was necessary to set ceilings on the budget for
hoth the County Executive and the County Assembly in each county so
that there is a structured determination of how the allocation: for new
administrative structures in counties can be shared out. This would
eliminate arbitrary allocation of funds to the Assemblies by the County
Treasury as well as ensure equitable utilisation of resources. CRA also
explained that it was necessary to set ceilings to minimise wastage of
financial resources by both arms of government.

At its meeting held on 10t March, 2015, the Committee established that
the proposed budget ceilings are appropriate in maintaining financial
discipline in the counties and recommended an amendment to the PFM
Act through the Allocation of Revenue Act, 2014 to give the proposed
ceilings the force of law.

The Controller of Budget on diverse dates vide various circulars
addressed to the county governments demanded that the respective
County Assembly budget allocations should comply with  the
aforementioned circular issued by the CRA. In so doing the Controller of
Budget further stressed that failure to comply with these ceilings would
result in withdrawals from the county revenue funds or any other
county government funds being declined.

Following this circular, some counties complied with the ceilings while
others declined, expressing concerns that they had already approved
their respective Appropriation Acts or in some cases votes-on-account
and therefore had already had budgets that were valid although they did
not adhere to the ceilings.

The Controller of Budget then proceeded to decline those requests for
withdrawals of funds that were based on the Appropriation Bills or
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8)

)

votes-on-account outside of the recommenda’uons of the Commission on
Revenue Allocation.

The County Assemblies then challenged the decision by the Controller of
Budget in court, through case no. 368/2014 on the legality of the
circular by the Commission on Revenue Allocation setting ceilings on
recurrent expenditure for County Assemblies.

A consent order between the three parties {CRA, COB and County
Assemblies) allowing withdrawal of up to 50% resources based on the
ceilings was filed hy the Court on 25% July, 2014 allowing Counties to

implement their respective budgets as they awaited their final ruling on
the validity of the ceilings. '

10} A further- consent order. was filed in court on 30t January, 2015

allowing counties to withdraw up to 75% of the resources due to
counties based on the ceilings. The County Assemblies are left with one
guarter which access has not been denied.

11) The final ruling on the matter was issued on 20t February, 2015 and

provided that;

i) A declaration that the ‘circulars were null and void for all intents
and purposes’ and should be ‘quashed’ were “not granted and are
instead dismissed”

ii) That it is the duty of the Controller of Budget to oversee the
implementation of respective county hudgets.

iii) Orders that the COB should ‘approve and disburse’ the
Assemblies funds as provided for in every County government’s
budget estimates and appropriation acts were “not granted” and
were instead “dismissed” by the court.

12) As at 17t March, 2015 thirty (30} of the counties had complied with the

ceilings and are drawing full budgetary provisions from the exchequer.
As at the date of this report, the following counties have complied with
the CRA ceilings:- Baringo, Bomet, Bumgoma, Busia, Elgeyo Marakwet,
Garissa, Isiolo; Kakamega, Kiatnbu, Kirinyaga, Kisii, Kisumu, Laikipia,
Mandera, Makueni, Meru,Migori, Muranga, Nandi, Narok, Nyamira,
Nyeri, Samburu, Taita Taveta, Trans Nzoia, Uasin Gishu, Vihiga, Wajir,
West Pokot and Marsabit.

13}An additional thirteen {13) counties have held meetings with the

Commission on Revenue Allocation and agreed on a need basis, where
adjustments need to be made. They include; Homabay, Kajiado, Kericho,
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Kilifi, Kitui, Kwale, Lamu, Machakos, Mombasa, Nyandarua, Siaya,
Tharaka Nithi and Turkana;

14)Four (4] of the Counties including Embu, Nairobi, Nakuru and Tana
River are the only counties that have neither complied nor held
discussions with the CRA. However, an initial meeting with Nakuru
County is scheduled for 23 March, 2015;

RESPONSES TO THE STATEMENT FROM THE SENATOR

15) The Committee deliberated on the request for a statement by the Sen.
Hassan Omar Hassan, M.P. who requested a on the status of financial
allocation to counties by the Commission on Revenue Allocation. The
Committee noted as follows on each of the matters;

I. On whether fche' Committee is aware that County Assemblies are
grinding to a halt due to the counstraints of the budget ceilings
imposed by the CRA.

The Committee considered this matter and held meetings with the
County Assemblics Forum, and noted that:

a) County Assemblies do not object to the desirability of budget ceilings
and more so on recurrent expenditure of county governments.

b) Respective County Fiscal Strategy Papers were submitted by the
Fxecutives by 28th of February 2014 which was during the
formulation stage of the 2014/15 financial year and they contained
ceilings for every sector of the County Government, the County
Assembly included.

c) The ceilings set out in the respective county fiscal strategy papers
were the basis for the appropriations acts which were not adhering to
the ceilings of the Commission on Revenue Allocation.

d) Several County Assembliecs had therefore not anticipated or planned
to accommodate the ceilings issued by the CRA and therefore did not
budget or indeed expend within the ceilings resulting in unfinanced
budgets, reallocated expenditures and budgets that were not
implemented fully.

')A Signiﬁcanf challenge that Counly Assemblies experiencéd beyond
the ceilings issued by the Commission on Revenue Allocation was the
irregular exchequer releases from some county execufives once
requests for resources had been made to the Controller of Budget.

fy This was because the rules and regulations governing release of
monies to the County, the County Assembly cannot send requisitions
for funds directly to the Controller of Budget but through the County
Executive Committee Member for Finance.




O IT.

a)

b)

¢)

On whether the Controller of Budget has refused to finance County
Assemblies unless they comply with the said ceilings

The Committee considered the ruling by the High Court of Kenya on
petition number 368 of 2014 as well as submission from the Controller
of Budget and noted that;

The Controller of Budget (CoB) had declined to recognize respective
County Assembly Appropriation Acts that did not adhere to fiscal
prudence and adherence to the ceilings issued by the Commission on
Revenue Allocation. ‘

The Controller of Budget had therefore declined to release monies to
County Assemblies unless they complied with the said ceilings,

The County Assemblies Forum (CAF) held that CRA recommendations

~ were not binding and the action by the Controller of Budget was not

d)

legal.
The Committee further noted that the Controller of Budget had mandate
under Article 228 to oversee the implementation of respective county

budgets by authorizing withdrawals from respective county revenue
funds.

IIf. On whether the Committee is aware that although the High Court

of Kenya dismissed the petition by the County Assemblies, the
court had also determined that the said ceilings were not binding
and would only be binding if approved by Parliament and that
ceilings are just a recommendation.

The Committee considered the ruling by the High Court of Kenya on
petition number 368 of 2014 and noted that;

That the circulars on ceilings on recurrent expenditure were issued in
advisory capacity granted to the Commission under article 216 of the
constitution and are therefore lawful. '

Circulars cannot be quashed due to (a) above.

However, ceilings in the circulars are not binding on County Assemblies
since they are not directives and can only become binding if adopted by
Parliament through the County Allocation of Revenue Act, as parliament
hds the final say on the matter. -

County budgets are subject to national legislation, being Division of
Revenue Act and County Allocation of Revenue Act.

Differences in regarding fiscal and budgetary processes should be
settled in terms of Article 189(4) of the constitution of Kenya, by way of
alternative dispute resolution mechanism and this includes reference of
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the dispute to parliament which has the final say in budgetary
processes in Kenya.

IV. That the Controller of Budget is sending County Assemblies to

d)

negotiate with the CRA to vary the ceilings even though the court
has placed that mandate on Parliament

The Committee had hitherto considered this matter and had noted that;

The CRA had held two consultative meetings on the 2015/16 budget
ceilings with the County Executive Members for finance and County
Assembly Clerks. The first meeting was held in December 2014 and the
second was in March 2015.

The Controller of Budget, Transition Authority, Commission on Reverniue
Allocation had undertaken to work together to come up with a
framework for ensuring prompt and just resource allocation to counties.

That it was critical for the respective County Executives, County
Assemblies to build synefgy with the institutions in (a) above in
addressing pending issues which are affecting service delivery and
monies meant for recurrent expenditure for the Assemblies should be
released with immediate efiect

While appreciating the importance of financial accountability. The roles
and independence of each arm of County Government should be
respected at all times. The Senate has convened a high level workshop
to discuss matters of financial aaccountability at governments at the
County level. The Workshop is scheduled for 19™ to 22nd March, 2015
as an avenue for further synergy and consultation.

On whether the Committee is aware that the proposed ceilings for
the 2014/15 and 2015/16 financial years were irreconcilable;

The Committee deliberated on this and noted that;

The CRA had submitted to the Committee that the ceilings were only on
specific recurrent expenditures of County Assemblies and County
Executives;

The CRA further submitted that the ceilings were designed to curb
wasteful expenditure especially on non-priority items such as foreign
travel and hiring of non-core personnel.

The ceilings for the 2015/ 16 financial year were still under deliberation
and were not vet final and therefore could not be compared to the
2014/15 ceilings.
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II.

d}

VI.

The ceilings for the 2015/ 16 financial year would include allocations for
mortgage and car loans due to constitutional office holders provided by
the Salaries and Remuneration Commission.

On whether the Committee is aware of what the national treasury
is doing to ensure that the COB releases funds to the Coumnty
Assemblies on the basis of their respective Appropriations Acts;

The Committee noted that:

Several County Assemblies had installed an IFMIS system for
financial management and opened operational accounts at the Central
Bank of Kenya in an effort to gain financial autonomy but the two were
not operational due to limitations from the National Treasury. In this

‘regard County Assemblies have had to depend on the County executive

" for the stated services.

d)

All County Assembly in Kenya therefore operates under the mercies of
the County Executive on issues of finances thus compromising their
ability to discharge their mandate.

Given the separation of powers between the Executive and the
Assembly, the County Assembly is supposed to oversight the Executive
and it’s accountable to the Auditor General’s Office and the Office of the
Controller of Budget

The Committee had directed the Commission on Revenue Allocation and

Controller of Budget to liaise with the Integrated Financial Management

b)

systems directorate to ensure that County Assemblies are connect to
the IFMIS and G-pay systems to enhance resource flow, accountability
and independence in financial resource

OBSERVATIONS
The Committee observed that;

The Committee also observed that the CRA issued ceilings weil before
the amendment of section 117 of the PFM act had been done by
Parliament noting that the County Allocation of Revenue Bill was passed
in July, 2014.

Although the Commission on Revenue Allocation had met the
Committee and sﬁbéequently agreed on the importance of taming
wasteful expenditure in the assemblies, the Committee did not formally
submit proposals for setting the ceilings after the amendment to the
PFM Act, 2012 had been passed.

The Committee is convinced that the budget ceilings determined
through a structured process is the most prudent way of allocating the
resources between the two arms of the government. The alternative
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would be an arbitrary process that would encourage wastage, and
conflicts in the counties.

The Commitiee noted that although the Controller of Budget has the
mandate to oversee the implementation of respective budgets of the
various county governments by authorizing withdrawals, the COB

enforced the ceilings set by the CRA to promote prudent financial

management, and with the concurrence of the committee.

Pursuant to the court case filed by the assemblies, the court had
approved withdrawals of up to 75% of the ceiling for the first three
quarters of FY 2014/15 before giving the ruling that dismissed ail the
prayers sought in the petition. Consequently, COD can only disburse

funds for the remaining quarter based on the Appropriation Act.

The Committee also observed that there was no synergy in addressing
matters of conflict between the County Assemblies, the County
Executive, the offices of the Controller of Budget and the Commission on
Revenue Allocation although the law has created sufficient dispute
resolution mechanisms as provided for in Article 189(3) and (4] of the
Constitution. '

RECOMMENDATIONS
The Committee therefore recommends that;

. The County Governments should establish conflict resolution

mechanisms and desist from encroaching on each other’s Constitutional
mandate. Conflicts regarding-ﬁscal and budgetary processes should be
settled in terms of Articie 189(4) of the constitution of Kenya, by way of
alternative dispute resclution mechanism. This includes reference of
dispute to the Senate which has the mandate to serve to protect the
interests of counties, and their governments,

. The Senate shall establish new guidelines on the approval of

' requisitions as well as new structures on access to funds for the

Assemblies pursuant to Art.216 of the Constitution.

. The Senates directs that the COB, CRA and TA, in consultation with the

Director of IFMIS submit a report on how County Assemblies can
directly access credit requisitioned funds into their operational accounts
after the exchequer release. ‘

. Ceilings on recurrent expenditure of the FY 2014 /2015 were lawfully

issued but not binding as per the court ruling. The courts had approved
withdrawals of up to 75% of the ceilings for the first three quarters.
Therefore, the Senate directs that the COB should, in consultation with
CRA, release adequate funds to the county assemblies immediately for
the fourth quarter.
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The Senate should protect County Assemblies in accordance with its
mandate in Article 96(1) of the Constitution through amendment to the
PFM Act in order to ensure that the role of County Assemblies in over
sighting the county executive is not compromised. Funds requisitioned
by the Assemblies should be released directly from the County Revenue
Fund into their operational accounts without further delay to ensure
financial independence. '

Pursuant to PFMA, the Senate should develop guidelines for approval of
the recornmendation of CRA in respect of budget ceiling for FY 2015/ 16.
The Committee has tasked the COB to furnish it with the status of
compliance of the county executive with the budget ceilings for tabling
in the House. .

Pursuant to the court ruling the county assemblies should exercise
prudence in their financial management.
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MINUTES OF THE 96TH SITTING OF THE STANDING COMMITTEE ON
FINANCE, COMMERCE AND BUDGET HELD AT COUNTY HALL GROUND
FLOOR BOARDROOM ON 25TH FEBRUARY, 20185 AT 9.00AM.

MEMBERS PRESENT

1. Sen. Billow Kerrow
Sen. Peter Ole Mositet
sen. Moses Wetang'ula
Sen. Beatrice Elachi
Sen. Boni Khalwale
Sen. Paul Njoroge Ben
Sen. {Dr.) Wilfred Machage
Sen. Zipporah Kittony
. Sen. Catherine Mukiite
- 10! Sen. (Prof.) Anyang Nyong'o

© W NG RN

~-Chairiman
-Vice Chairman

-Member

~-Member
~-Member

- -Member

-Member
-Member
~-Member
-Member

11. Sen. (Prof} John Lonyangapuo -Mermber

12. Sen. (Dr.} Agnes Zani

MEMBERS ABSENT

1. Sen. G.G. Kariuki
2. Sen. Mungail James
3. . Sen. Mutula Kilonzo Jar.
4. Sen. Mutahi Kagwe

- Member

-Member
-Member
-Member
~-Member

MEMBERS OF THE COUNTY SPEAKERS FORUM

-1)Hon. Dr. Nuh Hassan
2)Hon. Abdi Sheikh
3)Mr. Chris Kinyanjui
4)Mr. Jacob Ngwele
5)Mr, Martin Kariuki
6)Mr. Elijah Mutambuki
7yMr. Wanyoike Mboche

- SECRETARIAT

Ms. Emmy Chepkwony
Mr. Peter Mulesi

Mr. Chelang’a Maiyo
Mr. Frank Mutulu

Ms. Anne Wanjiru

e e

MIN. 045/2015: PRELIMINARIES

_ The chairman celled the meeting to order at 9.28 am followed with prayer.

-Speaker, Tana River County
-Speaker, Mandera County

'-Clerk, Muranga County

- Clerk Nairobi County
~Clerk Taraka Nithi, County
-Clerk Kitui County

~Clerk Lamu County

_—Senior Clerk Assistant

~Clerk Assistant
-Researcher

-Media Relations Officer
-Intern ‘
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He welcomed Sen. (Df.) Agnes Zani and congfatulated her on her appointment by
the Rules and Business Committee (RBC) of the Senate to join the Committee.

He then called for introduction of the Members present and invited the County
Asseiibly Spediters FOTWD Lo Inreduce eir deiegaton and make their presenta-

- tion.

MIN. NO, 046/2015: ADOPTION OF THE AGENDA

The agenda of the day was adopted as follows;

1) Prayer

2) Adoption of the Agenda -

3) Meeting with County Assembly Speakers Forum {CASF] on the budget ceﬂ~
~ ings -

4y Conszdera’tmn of Com mlttee s interim réeport on Narck petltlon
5) Any other Business
6) Adjournment and Date of next meeting.

- MIN KO. 047/201&: PRESENTATION BY THE COUNTY ASSEMBLY SPEAKER’
FORUM :

The Chairman of the County Assemblies’ Speakers Forum (CASF) thanked the
Senate Standing Committee orL Fmance Commerce and Budget for giving them
opportunity to present their views on the comphance by counties by the budget
ceilings set by the commission of Revenue Allocation (CRA).He informed the
committee that their intention of appearing before the Committee was to seek the
guidance of the Senate on the legality of the Circulars and allow discussions cn
the way forward for County Assemblies to access their budgets especially follow-
ing the High Court ruling delivered by Justice Isaac Lenaola on 25% February,
2015 on the matter of budget ceilings by the CRA Circulars.

He informed the Committee that:

1. The budget ceilings on recurrent expenditure be supported by costing statis-
tics to avoid inconsistencies in the process of service dellvery to the public as

- envisaged by the Constitution of Kenya; 7

0. the County Assemblies’ budgets constitute only 10% of the total county budget
hence limited scope of operation as compared to the County Executive;

3. the county Appropriation Acts 2014 with respect to county finances were
pass‘ed by County Assemblies with due consideration of their mandate, but
these laws have been in conflict with the county Allocation of Revenue Act
2014;

4. the non-compliance by County Assemblies to the directive by the Controller of
Budget on budget ceilings is the main cause of poor service delivery in the .
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County Governments, to this end salary, allowances and other benefits due to
county Assembly staff have not been honored for the last 6 months;

. the Commission on Revenue Allocation (CRA) is only required to provide an

advisory on the budget ceilings and the appropriateness of the ceilings on the
smooth running of county governments;

. the timing of the CRA recommendation was difficult to implement since all the

47 County Assemblies had already passed their Financial Year 2014/15
budgets as required by law;

. the commission on Revenue . Allocation (CRA) through a circular Ref:

NO.CRA/CGM/VOL.IIL/99 dated 227 April, 2014, recommended budget

- ceilings for County Assemblies and County Executive;

Some County Assemblies disregarded the CRA recommendation since thls was
not binding and only represented an advisory on the part of county Govern-
ments. In view of non-compliance by the county assemblies, a mieeting was

“held between the Commission of Reventue Allocation, Controller of Budget and

County Assemblies Forum to look at the stalemate after the County hudgets
were passed,;

. If counties are not {acilitated their capacity to oversight the eaecutive will be

compromised.

The Committee was further informed that:

1.

iv.

The Controller of Budget did not agree on allowing county assemblies
access its budgets, but until they comply with the CRA recommendations
onn budget ceilings;
the County Assemblies’ Forum through the speakers of all the 47 County
Assemblies proceeded to court seeking inter alia to quash the Commission

~ of Reventue Allocation circular on the County Governments’ budget ceilings;
the High Court dismissed the petition on the prayers to quash the circular,
but the judge went further and 'dema_rcated the boundaries on the roles of
the various state organs involved in the budget making process of County
Governments: Patliament, Controller of Budget, and Commission on Reve-
nue Allocation, County Treasury and County Assemblies;
in the ruling the judge stated that even though the circular was lawfully is-
sued, the recommendations by the Commission on Revenue Allocation on
budget ceilings were only advisory and should only be implemented once
‘Parliament has approved them through the County Allocation of Revenue
Act; . o

-in view of the ruling by the High Court, the County Assemblies have re-
quested the Controller of Budget to release monies to their County ac-
counts in line with the Appropriation Acts 2014 of County Assemblies;
However, the Controller of Budget still holds the opinion that the Circular
from Commission on Revenue Allocation is binding and that County As-

. - — . 59




semblies have to renegotiate the budget ceilings with CRA belore subse-
quent approval by the Controller of Budget for the release of funds;
vii. CASF were faced with challenges rélated to issues of undue advantage by
Governors and MCAs on matters of budget making due to political dynam-
. L(Jb lIl LIJ_C 'uU U_Ill.leb
vi. CASF is therefore, Seekmg intervention of the Senate within the purview of
Art. 96 of the Constitution to compel the Controller of Budget to release the
monies due to County Assemblies in line with the Appropmatmn Acts of
specific County Governments;
ix. The Senate should check the Constitutional bodies especiaily those related
to devolution to ensure that they do not allocate themselves powers cutside

the Constitution.

- On the matter of ceilings, the Committee was informed that the impression by
CRA that a number of County Assemblies had willingly complied with the budget
ceiling and a number are negotiating is misleading. All county Assemblies who
complied, had done so under duress, those that complied did so after their mem-
bers and employees went without salaries for months after their county treasu-
ries declined to release funds to the County Assemblies.

That whereas CRA purports to have recommended reasonable ceilings, a cursory
look at their recommendations for FY 2014/2015 against recommendations for
FY 2015/2016 proves otherwise. |

From the deliberations that ensued;

-~ The Chairman informed the CASF that the Senate passed an amendment to the

- County Allocation of Revenue Act to allow CRA to recommiend ceilings to the Se-
nate for approval. As a result CRA has recommended the Ceilings to the Senate.
although they have not been approved. There are several consultations going on
the matter and the Senate will soon engage stakeholders on the matter of budget
making process in the counties;

Members expressed concern that in most County Assemblies the Speakers and
the Clerks of County Assemblies are arm twisted by the Members of the County
Assemblies (MCA’s). Concerns were also raised on the threats facing the oversight -
institutions at the County level and hence the need for separation of powers.

The Committee informed CASF that ceilings are principle of financial prudence
and accountability; ‘

The Committee noted with concern that ceilings were guided by complains that
the County Assemblies were spending more on foreign travels hence the need for
regulation of their budgets mainly to free rescurces for development;

A



The CRA should target the quality of Members of the County Assemblies (MCAs) -
including ‘qualifications on who qualifies for election rather than inhibit those al-
ready elected in performing their constitutional functions;

County Assemblies have over Employécl staff which has bioated their payroll and
therefore the need to re-examine the personnel requiremments, unplanned and un-
Justified expenditures;

Members expressed concern that the Division of Revenue Act, 2014 allocated
KES. 30 billion as the cost of new administrative structures in the Counties
where KES. 16.8 and 13.2 bilion were set. aside for County Assemblies and
County Executive, respectively. The Committee sought eXplanann on why CASFE
were then unable to pay salaries when funds had been already allocated; .
Members advised that now that the case had been conchuded, the monies for the
counties should be released to address their needs. CASF should constantly con-
sult, liaise and update the Sénators in their respective counties on the matter.

CASF prayed to the Committee that COB be Compelled to release funds to the
County Assemblies without reference to the said ceilings; and that the funds be
released in accordance with the Appropriation Acts, since the County Appropria-
tion Acts are not in conflict with the Constitution, the PFMA, The Division of Rev-
enue Act, 2014, and the County Allocation of Revenue Act, 2014.

It was resolved that;

N i) the Commission on Revenue Allocation (CRA), the Transitional Authority
(TA) and the Controller of Budget be irivited to a meeting of the Committee
on Wednesday, 3t March, 2015 to respond to the matters raised by the
CASF; ‘

2) The Committee convenes a high level workshop to deliberate on matters of
accountability of public resources in the counties and invite the Auditor-.
General, The Selaries and Remuneration Commission, the Transitional Au-~
thority, the Commission on Revenue Allocation and the Controiler of

__Budget (CORJ as key resource persons. The workshop will be held at Ena- _
shipai Hotel and Spa, Naivasha on 12% to 15th March, 2015; .

3) The Committee will communicate feedback after consultations with CRA,
TA and COB to CASF on the way forward on the mafter of Ceilings.

4) The Committee further resolved to invite the COB, CRA and TA to a Com-
mittee meeting on Tuesday 3rd March, 2015 to deliberate on the following:




a. The implications of the High Court Ruling on petition no, 368 of 2014
regarding Circulars issued by the Commission on Revenue Alloca-
tion (CRA) on budget Ceilings; |

b. Failure by the Makueni County Executive to transfer funds to the
County Assembly on grounds that the Assembly lailed 1o SUDIIT 113
books of accounts for inspection by the County Executive; .

c.  Concerns that several County Assemblies are unable to pay salaries;
and, '

d. Budget making process for Isiolo County. :

MINUTE NG. 048/2015: ADJ OURNMENT AND DATE OF NEXT MEETING.

There being no other business, th meeting was adjourned at 11: 08 p.m. The
next meeting was scheduled for 25 \Febmary, 2005 %ﬁ\l 1.30 at the same venue.

A%

WA ——

SIGNED: f s B N P PP

 CHAIRPERSON -Sen. Billow Kerrow
DATE:. . A et s
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MINUTES OF THE ©69TH BITTING OF THE STANDING COMMITTEE ON
FINANCE, COMMERCE AND BUDGET HELD AT CONTINENTAL HOUSE RES-
TAURANT, PARLIAMENT BUILDING ON 10T MARCH, 2015 AT 9.00 AM.

PRESENT

L. Sen. Billow Kerrow . -Chairman

2. Sen. Peter Ole Mositet -Vice Chair

3. Sen. Moses Wetangula -Member

4. Sen. Beatrice Elachi -Member

5. Sen. Catherine Mulaite -Member

6. Sen. (Prof.) Anyang Nyong’o -Member

7. Sen. MutulaKilonzo Junior ~-Member

8. Sen. (Dr.) Wilfred Machage -Member

9. Sen.(Dr.) Agnes Zani ‘ - Member ‘

10. Sen. J ohn Lonyangapuo -Member .
ABSENT

1. Sen. Mutahi Kagwe - . -Member

2. Sen. Paul Njoroge Ben -Member

3. Sen. Boni Khalwale - -Member

4. Sen. Mungai James -Member

5. Sen. G.G. Kartuki -Member

6. Sen. Zipporah Kittony ~-Member

IN ATTENDANCE

—

Mr. Micah Cheserem- Chalrman CRA
Mr. KinuthiaWamwangi- Chairman, Transitional Authonty
Ms. Fatuma S. Abdikadir, Vice Chair, CRA
Hon. AlidanMbinda, ECM, Finance, Makueni County
Mr. Edward Libendi, Clerk, Makueni Assembly
. Btephen Ngelu, Speaker, Makueni Assembly
Mr. Stephen Masha, Deputy CEO, COB
Mr. Joshua Musyimi, Director, R&P COB
. Mr., Stephen Makori, CEQ Transitional Au’rhomty
10. Ms. Lynnette Ovyugi, Director, CRA
11. Mr. James Katule, Director CRA
12. Ms. Martha Maneno, Legal Officer, CRA
13. Mr. Stephen Wangaji, CMPR, COB
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SECRETARIAT

1. Mr. Emmy Chepkwony -Snr. Clerk Assistant
2. Peter Mulesi - Clerk Assistant
3. Mr. GichohiMwaniki - Parhamentary Budget office
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4. Mr. Robert Nyagah -Parliamentary Budget office
5. Chelang’aMaiyo - Research officer
6. Ms. Anne Wanjiru -Intern

MIN. 058/2015: PRELIMINARIES :
The Chairman called the meeting to order at 9.26am followed by a word of prayer.
He welcomed all the members and visitors to the meeting and there followed self -

introduction.

The Chairman then welcomed the Speaker, the Clerk of Makueni County Assem-
bly and the Chief Executive Officer for Makueni County Government to make
presentations to the Committee. - ‘

MIN. 059/2015: PRESENTATI@N- BY SPEAKER AND THE CLEREK OF MARU-

ENI COUNTY ASSEMBLY AND THE CEC MAKUENI COUNTY GOVERNMENT.

1) Malkueni County Assembl'y

The officials from the County Assembly of Makueni informed the Committee as

follows: That; o
1. There has been continuous financial frustration of the Makueni County

assembly by the County Executive that have brought operational risks due
to the insufficient and unpredictable flow of funds necessary to run the as-
sembly to perform its constitutional mandate. According to the Controller
of Budget, the County Assembly cannot send requisitions for funds directly
to them but through the County Executive Committee Member for Finance.
Requisitions by the County Assembly are done for every two months.

9. After doing the requisitions, especially from July, 2014, the County Assem-
bly has been forced on numerous occasions to beg the COl.El.i’lty Executive
Committee Member for Finance to submit its requisition for funds to the
Controller of Budget as the Controller of Budget does not recognize direct
requisition of funds from the County Assembly. Even after the Tequisitions
are sent and approved by the Controller of Budget, the CEC Finance delays
to submit Form C to the Central bank; the form which authorizes Central
Bank to release funds to the County Revenue Fund. This has greatly af-
‘fected operational autonomy of the County Assembly.

3. From November, 2014, the County Assembly of Makueni has had no fin-
ances to.operate. Salariés of November and December were paid in mid-
January, 2015 and those of January and February, 2015 were paid on Fri-
day, 6th March, 2015. Allowances for MCAs from November had not been
paid until last week Friday, 6 March, 20 15. '

4. On 12t November, 2014 the Clerk of the County assembly received a letter
from the Executive Committee Member for Finance (ECM Finance) indicat-
-ing that he had directed the Assembly Banks to freeze the Makueni County
Assembly Bank Accounts. The grounds stated were that the Assembly had
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the Assembly had not given its bocks of account to the CECM Finance for
inspection.

. The true position is that the County Assembly had enough funds i the

budget for FY 2014/2015 for foreign travel i.e. Ksh. 50 millionn and Lhe
same had not been exceeded. :

. The Assemby explained to the KExecutive that it is the Assembly that under-

takes oversight over the Executive and not the other way round and we
maintained that though the Assembly runs open and transparent financial
systems and accounts, the books of accounts of the County Assembly are
not supposed to be inspected by the CECM Finance but by the auditor gen-
eral, and other government agencies like EACC and the auditor has always
conducted audits on Assembly books. We alse explained that the fuactions
the CECM Finance was trying to usurp to oversight the County Assembly
were functions of the Clerk of the County Assembly as gwen by Sections

- 147 and 148 of the PFM Act.
. Suppliers of basic items to the Assembly like paper and fuel have not been

paid from November, 2014. We have been forced to fund operations of the
Assembly like buying photocopy paper and fuel for the generator and ve-
hicles from our pockets which is costly.

. The County Assembly after staying without salaries and allowances for that

duration ended up passing another budget submitted by the CECM
Finance to comply with the ceilings recommended by the CRA in 2014.
Based on that budget, the Assembly cannot even pay the normal sitting al-

~lowances of MCAs from January onwards, The MCAs ended up even reduc-

ing the budget for basic expenses like medical insurance by half just to be
in good books with the County Executwe and in order to receive their sala-
ries and allowances.

. Because of this lack of financial autonomy, the oversight role of the County

Assembly is compromised and the principal of separation of powers as con-
tained in article 185 of the Constitution is defeated. The MCAs have now
agreed to be passing any document that comes from the Governor’s office
without any scrutiny.

The Ceilings recommended by the CRA for 2014 /2015 were arbitrari-
ly issued without consultations and without due regard to the actual ex-
penditures of the County Assemblies. In Makueni for example, the CRA
recommended a ceiling of Ksh. 356 million for 2014/2015 and of Ksh. 510
million for 2015/2016; whatever has changed materially during this time,
we are not aware but the County Assembly will not be able to operate with
the Ksh. 356 million given until the end of the financial year. The Assembly
will therefore be forced to close its operations at the end of April and wait
until July to resume its operations because we shall not have funds for op-
erations.

On anticipating that the Appropriations Bill, 2014 would not be
passed on time (by 30™ June, 2014}, the County Assembly passed the Vote
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on Account as required by section 134 of the Public Finance Management
Act, 2014.

12. The County Assembly received an Appropriations Bill, 2014 from the
County Executive Committee Member for Finance on 25t July, 2014 and
proceeded to pass it and submitted the same to the Governor for assent.

13. The County Assembly of Makueni has installed an IFMIS system for
financial management and opened an operational account at the Central
Bank of Kenya to try gain financial autonomy but the two are not opera-
tional due to limitations from the National Treasury and Assemblies there-
fore have to depend on the County executive for the above services.

14, Makueni County Assembly like all county assemblies in Kenya there-
fore operate under the mercies of the County Execttive on issues of fin-

ances thus compromising their ability to discharge their mandate.
15 (ven the separation of powers between the Executive and the As-

ANTEVALLL Llils Ot proid Cas A LA LI %

sembly, the Assembly is supposed to oversight the Executive and it’s ac-
countable to the Auditor General’s Office and the Office of the Controller of

Budget.

T hcy requested the Committee to;
1. intervene and get a lasting solution to this problem so that we can be sure

that when we send our requisitions to the Executive to forward to the COB
for release of funds the same is done promptly so that our operations do
not ground to a halt;

2. to enswre financial Independence where Assemblies can send requisitions
to the CORB directly and funds are released to the Assemblies directly and
Since the ceilings of 2014/2015 were not tenable, there was need to revise
accordmg to the actual needs of the County Assembly.

Concerns Raised by Members :
Members raised concern on the foliowing issues.
a) The Transitional Authority to explain the role of the County Assembly and

County Treasury as entities of the PFM Act (Section 127). :

b) The County Assembly of Makueni has a mandate and role in the budget
making process (Section 129 {3) and should be independent in approving
the budgets by the County Government.

¢) Why the County Assemblies should not get their funds directly though
their own independent IFMIS. What is the _]U.StlflCS.thI‘l by the COB in with-
holding funds meant for the Assemblies?

d) There was concern over the number of foreign trips by the MCAs and even
the County Executive which takes almost 50% of the recurrent expendi-
ture. ‘

) Whether the County Executive were spending more than the set ceilings.
The COB and CRA are only keen on contrelling the budgets and expendi-
tures of the Assembly but not the Exe’cutive [How much did the County
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f)

Local Revenue collected by County Governments is not accounted for and
is spend at source contrary to the PFM Act;

MIN.060/2015: HIGH COURT RULING ON THE COUNTY BUDGET CEILINGS
The Chairman of the CRA briefed the Committee on the High Court ruling deli-

vered by Judge Isaac Lenaola as follows: That;
1.

A petition was filed in Court by all the 47 Speakers of the Assemblies fol-
lowing Commission on Revenue Allocation (CRA) recommendation on budg-
et ceilings for County Assemblies and County Executives for the FY
2014/15; '

CRA was the first respondent, followed by the Controller of Budget and At-
torney General respectively. The Council of Governors was an interested
Party; , '

Art.216 (2) mandates the Commission to make recommendations on mat-
ters concerning financing of, and financial management by county govern-
ments to encourage fiscal responsibility and that the ceilings had saved the -
exchequer KES.10 billion from the MCAs budgets;

- Art.249 provides that the object of independent Commissions is to protect

the sovereignty of the people;

The PFM Act Section 117 {2A) as amended through the County Allocatlon
of Revenue Act, 2014 mandates CRA to make recommendations on County
budget ceilings through the Senate.

He informed the Committee that the Prayers of the petitioners were: That;
a} The Court declares the Circulars void.

b} The Court quashes the budget ceilings.
¢) The COB be compelled to implement budgets.
d) The funds be disbursed as passed in the 47 appropnatlon Acts.

In interpreting the ceilings CRA informed the Committee that in dismissing peti-
tion 386 of 2014 by the County Assemblies Forum, the High Court ruled that this
particular amendment was never challenged in court and it’s therefore in force.
The recommendations made by CRA are therefore binding to the county govern-
ments.

1.
2.
3.

4.

The petition was dismissed

The ceilings are legal

The County Allocation of Revenue Act, 2014 enforced the ceilings making
them binding for counties to implement, and

No appeal has been filed challenging this ruling

The CRA Chairman in his tabled document further proposed a way forward that;
1,

1.

The ceilings were only on specific recurrent expenditures of County As-
semblies and County Executive;

Majority of county Governments have held meetings with CRA and resolved
some of the challenges posed by the 2014/2015 ceﬂmg (He tabled status on
county Comphance with the ceilings);,
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ii.

v,

Two consultative meetings on the 2015/16 FY budget ceilings with CECs
and County Clerks in December,2014 and March, 2015;

As provided by Section 117 (24) of the PEM Act, CRA will recommend the
ceilings for F'Y 2015/16 to the Senate for Approval. However, unlike during

‘the FY 2014/2015, the process will be done much earlier to allow for more

discussion, mput and consensus.

Resolutions
From the deliberations that ensued, it was resolved that;

1.

The Senate, COB, TA, CRA to respond in writing on the standoff in Malku-
eni to urge the CEC to release funds for the Assembly.
The County Assembly should appreciate the need for financial accountabil-
ity. The Senate is organizing a high level workshop on Accountability of
public resources on 19%- 2]t March, 2015 in Naivasha.
The County Executive and the Assembly should work as a team (o address
pending issues which are affecting service delivery.
The CRA and COB to take keen interest in the Makueni issue and further
work together and release a Circular to all the Counties on Financial Man-
agement. :
That subject to the ceilings, money meant for recurrent expenditure for the
Assembly should be released immediately.
The Senate to come up with new guidelines to CECs on the approval of re-

quisitions by the Assemblies as well as new structures on access to funds

by both the executive and the Assemblies pursuant to Art.216 of the Con-
stitution. '

MIN.061/2015: ANY OTHER BUSINESS

"He informed members on the following upcoming events.

1.

1i.

L.

The joint Committee sitting between Standing Committee on Fmance
Commerce and Budget and the Sessional Committee on Devolved Govern-
ment will be held on Wednesday, 11it® March, 2015 at the Committee
Room 5, Main Parliament at 9.00am to mect with Sen. Anyang’ Nyong'o,
and the Petitioners of the Kisumu Petition.

High level workshop on Accountability and the County level of Government
will be held on 19th -21st March, 2015 at Great Rift Hotel, Naivasha. All
oversight bodies including the Ethics and Anti-corruption, Commission
(EACC), Controller of Budget, Transitional Authority (TA), Criminal Investi-
gation Department (CID), Commission on Revenue Allocation (CRA) have
been invited to make presentations.

A letter from Makueni County Assembly to the Speaker of the Senate stat-
ing that the County Assembly had not received money for its recurrent ex-

~ penditure from the County Treasury since November, 2014 and that they

were facing problems with paying staif salaries and suppliers.
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MIN.061/2015: ADJOURNMENT AND DATE OF NEXT MEETING

Having exhausted all issues set out in the agenda, the meeting was adjourned at

11.59am. The next meeting will be on 11%h March, 2015 at Main Parliament,
Committee Room 5 at 9.00 am.
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14 Riverside Drive
Grosvenor block
20d Floor

P.O. Box 1310 — 00200
NATROBI

COMMISSION ON REVENUE ALTOCATION

Tel: 254 (20) 42980000
Email: iufoidderalenya.org
Website: wywnwv.eralenva.nng

18t March 2015

STATEMENT BY COMMISSION ON REVENUE ATLOCATION ON
REPORT ON THE STATUS OF FINANCIAL ALLOCATION TO
COUNTIES FOR FINANCIAL YEARS 2014/2015 AND 2015/2016

 INTRODUCTION

This is in response to a letter from the Senate (Ref: SEN/FCB/GEN- |
CORR.VOL2/050/2015) dated 16% March 2015. The Commission would -
like torespond as follows: -

The Commission on Revenue Allocation (CRA) is established under Article
215 of the Constitution with its principal functions stated in Article 216. In
recommending ceilings for recurrent expenditure for the counties, CRA was
guided by the following Articles of the Constitution and the relevant
Sections of other legislation,

¢ Article 216 (2) — The Commission shall make recormmmendations on
other matters concerning the financing of, and financial
‘management by, county governments, as required by this
Constitution and other relevant legislation.
e Article 216 (3) — In formulating recommendatwns the Commzsszon
shall seek ..
c) to encourage fiscal responsibz’liiy
o Article 249 (1) — The objects of the commissions and independent
offices are to ..
a) protect the sovereignty of the people.

2014 / 2015 CEILINGS .
The Commission recommended Kshezg billion be aliocated to county
governments for financial year 2014,/15. In this allocation, the Commission
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had costed the new county structures at 1{shg7 billion. However, the
Division of Revenue Act 2014 provided for Ksh226.7 billion for the counties.
Out of this amount, Ksh3o.2 billion was for the financing of recurrent
expenditure for the new structures within the county governments and the
rest to finance devolved functions as shown in Table 1. The allocation of
Kshzo.2 billion provided for Kshi13.456 billion for the county executive and
Ksh16.877 billion for the county assemblies as detailed in Table 2. It is on
the basis of these amounts that the Commission made equitable allocation
to individual counties and made recommendations for recurrent
expenditure for both the executive and the assemblies,

From an analysis of the initial budgets submitted by the counties, the
assemblies had a consolidated figure of Ksh26.876 billion while the
executive had a budget of Kshi3.559 billion. If these budgets had been
approved, it would mean reducihg money meant for development and
service provision, which would be contrary to the spirit of devolution. By
setting ceilings on the recurrent expenditure, CRA was encouraging fiscal -
responsibility, ensuring that more resources were allocated to development
and service provision.

As at March 17, 2015, thirty (30) of the counties had complied with the
ceilings and are drawing their full budgetary provisions form the exchequer.
An additional thirteen (13) have held meetings with CRA and agreed, on a
need basis, where adjustments need to be made. Four of the counties
(Embu, Nairobi, Nakuru and Tana River) are the only counties that have
neither complied nor held discussions with the Commission. An initial
meeting with Nakuru County is planned for March 23, 2015. (Table 2)

In the County Allocation of Revenue Act 2014, Parliament amended Section
107 of the Public Finance Management Act 2012 by inserting subsection
(24) Pursuant to Articles 201 and 216 of the Constitution and
notwithstanding subsection (2), the Commission on Revenue
Allocation shall recommend to the Senate the budgetary cetlings

on the recurrent expendztures of each county government.

In dlSlTLlSSlllg petition 386 of 2014 by the County Assemblies Forum, the
High Court ruled that this particular amendment was never challenged in
court and is therefore in force. The recommendations nade by CRA are
therefore binding to the county governments,
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The CRA made its recommendations to the Senate through our letter REF:
CRA/CSO/P&B/13/Vol.4 (1) dated 30t September 2014 (Copy atiached
— Annex 1).

2015 / 2016 CEILINGS

You will note that there is a substantial increase of the amounts provided for
each of the counties between 2014/2015 and 2015/2016, This is because the
Commission has made provisions for additional staff and additional benefits
arising from circulars issued by the Salaries and Remuneration Commission
in December 2014. It will also be noted that items such as Ward Offices and
extra mileage which were not factored in the 2014/2015 ceilings have now
been included.

In developing the recommendations for the allocation of revenue between
the national and the county governments for 2015/2016 fiscal year pursuant |
to article 216(1a) of the Constitution, CRA has computed, in detail, the cost -

of recurrent expenditure for all the 47 assemblies and the county executive.
In so doing, the commission has consulted with the all the county
governments (Executive and Assembly) in two different forums held in
Utalii Hotel {December 2014), and Maanzoni resort (March 2015),
respectively and  their inputs. have ‘been incorporated into the
recomntendations. The costing has considered all the benefit circulars

lissued by the Salaries and Remuneration Commission (SRC). The summary

ot the ceilings is attached in Table 4,







TABLE 1: BUDGET ALLOCATIONS ON VARIOUS DEVOLYRED

FUMNCTIONS YEARS: 2013/14; 2zoua/im; zois/i6 TN KSHL
MILLIOMNS
Prevolved Funethons 213/14 2old/is | 2015/16
1| Health Services 55,502 62,780 69,706
2| Planning & Development 50,004 54,001 56,255
3 | Agriculture, Livestock and Fisheries 15,155 16,103 19,020
Culture,Public Entertainment & :
4 | Public Amenities 1,364 2,849 2,992
5 | Youth Affairs and Sports 3,181 3,380 4,531
Trade, Cocperative Development & :
6 | Regulation 709 4,404 | 4,624
7 | Roads &Transport 35,916 38,164 40,072
8 | Lands, Housing and Public Works 5,523 5,868 6,015
Natural Resources & Environment
9 | Conservation 6,337 6,734 6,902
10 | Pre-Primary Education 1,038 2,059 2,205
11 | Sub Teotal Devolved Functions | 176,588 | 196,433 212,381
New County Structures-
| {(County Assembly, County
12 | Executive) 13,4106 | 30,2353 45,627
13 | Total Devolved Functions 190,005 | 226,666 | 258,008







TABLE 2 SUMMARY OF ORA RECOMMENDATION ON COUR Y
GOVERNMENTS BUDCET CRILINGS O RECURRENT EXPRENDITURE
FOR zo1a/2015 ON NEW COUNTY STRUCTURES (XSHS. MILLIONS)

1. COUNTY ASSEMBLY
1| MCA ( Salaries, Allowances & Gratuity) 8,416
2 | Speaker (Salaries, Allowances & Gratuity) 339

3 | Deputy Speaker (Salaries, Allowances & Gratuity) 245

County Assembly- Administrative Staff (Salaries,
| 4 | Allowances & pension) 1,660

Other County Assembly Staff (Salaries, Allowances &

5 | pension) | ‘ Q22

6 | Duty allowances and pension | 471

7 | Mileage for MCA o . 1,141

81 O&M ' 3,683

g | Sub- Total 16, 5777

| 2, COUNTY EXECUTIVE

1| County Executive ( Salaries, Allowances & Gratuity) 1,287

2 | Chief Officers (Salaries, Allowances & Pension) 046

3 | County Secretary (Salaries, Allowances & Pension) 138
Governors & Deputy Governors (Salaries,

4 | Allowances Gratuity) 845

5| CPSB (Salaries & Pension) 975

6.| PFM Staff ( Salaries and Pension) 6,134

7 | O&M | 3,031

8| Sub- Total 13,556

| Total 30,233







TABLE 5 COUNTY CEITIM

COMPLIANCE L1987

Date: 17th March 2015

A | FULLY COMPLIED
1 | BARINGO 16 | MERU )
> | BOMET 17 | MIGORI
3 | BUNGOMA 18 | MURANGA
4 | BUSIA 19 | NANDI N
5 |ELGEYO MARAKWET |20 | NAROK
6 | GARISSA 21 | NYAMIRA N
7 ISIOLO 22 | NYERI
8 | KAKAMEGA 23 | SAMBURU
g | KIAMBU 24 | TAITA TAVETA
10 | KIRINYAGA o5 | TRANS NZOIA
11 | KIS 26 | UASIN GISHU
12 | KISUMU 27 [ VIHIGA

LATKIPTA 28 | WAJIR

MANDERA 29 | WEST POKOT

MAKUENI 30 | MARSABIT

DISCUSSED WITH CRA BUT NOT FINALIZED

HOMABAY 8 | MACHAKOS
KAJIADO 9 | MOMBASA
KERICHO 10 | NYANDARUA
KILIFT 11 | SIAYA

KITUI 12 | THARAIKA NITHI
KWALE 13 | TURKANA
LAMU '
DISCUSSIONS NOT

COMMENCED '

EMBU 3 | NAKURU (7o meet o1 23/03/2015)
NATROBI 4 | TANARIVER







TABLE 4: BUMBMARY OF CRA RECOMMENDATION O
COUNTY GOVERNMENTS BUDGET CEILINGS ON BECLURRENT
EXPENDITURE FOR 2015/2016 (KSHS. MILLIONS

1. COUNTY ASSEMBLY | ;
No. |Htem Na. Amount
1 Members of the County Assembly (MCASs)
' 2,007 8,715
2 Spealker A7 332
3 Deputy Speaker 47 263
4 County Assembly Staff (more than 60 Wards-
' 120 staff, 40-<60 Wards-100 staff, 20-<40 4,150 5,543
Wards- 88 staff & Less 20 Wards gets 65 staff )
5 County Assembly Ward Staff (3 per ward)
; 4,350 1,197
6 Mileage for MCAs 1,429
7 Insurance (more than 60 Wards-60 Millions, 47 1,480
40-<60 Wards-40 Millions, 20-<40 Wards- 30
Millions & Less 20 Wards gets 20 Millions
8 County Assembly Service Board (CASB) A7 267
9 Operations and Maintenance (O & M) 5,768
Sub-Total 24,904
2. COUNTY EXECUTIVE
No. | Iem ‘ Na. Amount
1 | Governor 47 669
2 Deputy Governor 47 451
3 CEC members 453 2,002
4 Chief Officers 453 1,201
5 County Secretary 47 226
6 Chief of Staff ‘ 47 134
7 Sub County & Ward Administrators
1,740 2,080
8 County Treasury 6,747
o County Public Service Board (CPSB) 1,086
10 Staff- Office of the Governor 716
11 Insurance 47 470
12 | Operations and Maintenance (O & M) 4,762 |
Suhb- Total 20,633
Total 45,627
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OFYICE OF THE CONTROLLER OF BUDGET

Bima House, 12 Floor PO, Box 33615 - 00100, Mairabi
Harambee Avenue Tel. 2271068, 0716274022, 318939
Fax. 020 2211920

Ernail:cobgaeols.go ke

] 19" March, 2015
REF: OCOB/ SEN/002/1 {19)

Mr. J. M. Nyegenye
Clerk of the Senate
Clerk’s Chambers
Parliament Buildings
NAIRORBI

Dear N~ “\j&%‘u‘l\q!

RE: STATEMENT BY THE OFFICE OF THE CONTROLLER OF
BUDGET ON FINANCIAL ALLOCATION AND EXCHEQUER
RELEASES TO COUNTIES FOR THE FINANCIAL YEAR
2014/2015 '

We acknowledge receipt of vyour letter Ref SEN/FCB/GEN-
C ORR/ VOL.2/049/2015 dated 12" March, 2015 on the above subject matter

Enclosed, herewith please find the Office of the Controller of Budget’s
statement in response to the issues raised.

Yours S5cexely,

<N

Stephen Masha
For: CONTROLLER OF BUDGET

Encls (1)







' OFFICE OF THE CONTROLLER OF BUDGET

FINANCIAL ALLOCATION AND EXCHEQUER RELEASES
TO COUNTIES FOR THE FINANCIAL YEAR 2014/2015

STATEMENT BY THE CONTROLLER OF BUDGET TO THE CHAIRMAN,
SENATE STANDING COMMITTEE ON FINANCE, COMMERCE AND
BUDGET

7"7 o March 19,2015 - o -
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STATEMENT BY THE OFFICE OF CONTROLLER OF BUDGET ON
FINANCIAL ALLOCATION AND EXCHEQUER RELEASES TO
COUNTIES FOR THE FINANCIAL YEAR 2014/2615

Please refer to your letter Ref: SEN/FCB/Gen-Cort/Vol 2/049/2015 of 12" march 2015 on
the above subject matter.

The Office of the Controller of Budget (OCOB) is an independent office established by
Article 228 of the Constitution. It became operational upon the appointment of the Controller
of Budget on 27" August, 2011,

aj As an independent office, COB bas the following mandate: -
1. To oversee implementation of the budgets of the Nationa! and County Governments.
(Article 228 (4)). - : .

2. To approve and authorize withdrawals from Public Fﬁnds; Equalization Fund (Article
204 (9)). Consolidated Fund (Aurticle 206 (4)), and Revenue Fund (Article 207 (3)) if
satistied that the same is in accordance with the law (Article 228 (5)).

3. Financial advice to parliament where a Cabinet Secretary has stopped transfer of
Funds to a State Organ or Public Entity and there is need to renew the decision to stop
further transfer of Funds (Article 225 (2).

4. Quarterly reportihg to the Legislature on implementation of budgets of National and
County Governments (Article 228 (6)).

5. Annual reporting to Executive and Legislature {Article 254 (1)).
6. Adhoc repbrting to Executive and Legislature (Article 254 (2)).
7. Publishing and publicizing reports (Article 254 (3)).

8. To conduct investigations on its own motion or on a complaint made by a member of
the public (Article 252 (1)(a)).

9. To conduct Alternative Dispute Resolution Mechanisms to resolve disputes (Article
252 (1){(b).

In carrying out its mandate, the OCOB is independent and not subject to direction or control
by any person or authority which is clearly buttressed in Article 249 (2) (b) of the .
Constitution. The OCOB collaborates with ather state agencies, incinding the National
Treasury to ensure timely release of funds to government entities.
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b} A number of County Assemblies ave grinding o a hali in operaticns

The Office of the Controller of Budget approves withdrawal of funds by counties based on
requests by the County Treasuries, for both the County Executive and County Assembly. The
approvals are based on the following legal framework; (i) approved Appropriations Acts of
county government, (ii) provisions of the Public Financial Management Act, 2012, (iii) the
County Allocation of Revenue Act, 2014, and other relevant Acts of parliament. Table 1
shows the summary of exchequer releases to county government as at 17" march 2015 for the
financial year 2014/2015.

¢) Centroller of Budget has refused fo finance County Assemblies unless they
comply with the said CRA ceilings (Petition No. 368/14)

Petition No. 368/14 was instituted by Speakers of all 47 County Assemblies on 24™ July
2014 challenging the issuance of a circular by CRA on the maximum budgetary allocations to
the County Assembly and the County Executive for the FY 2014/ 15, The parties to the
petition included the Commission on Revenue Allocation (CRA), the Controiler of Budget,
Council of Governors and the Aftorney General.

The Petitioners sought the following orders inter alia:

a. A declaration that the cireulars breached the Pefitioners’ constitutional rights and
were therefore null and void.

b. An order of certiorari to quash the circular issued by CRA

C. dn order of mandamus to compel OCOB to approve withdrawal of fund as provided
Jor in every County Governments budget.

In order to facilitate the carrving out of essential services and. activities by county
governments the parties entered into a consent agreement on 25" July 2014 that was
subsequently varied on 1 August 2014 before the trial Judge.

A look at consent order No. 2 of 1% August 2014 reads:

“That funds be immediately released to the counties as per section 134 of the Public
Finance Management Act in respect of County Budget (Estimates) submitted to the County
 Assemblies for the FY 2014/15, pending the hearing and determination of the pefifion .
herein”

Section 134 of the PFM Act, 2012 only applies in situations where a county has not enacted
an Appropriations Act by 30" June. However some counties had enacted Appropriations
Acts by 30 fune, 2014, Therefore, there was need to vary the consent order No. 1 of 257
July, 2014. It is in this regard that the parties entered into consent order No. 2 dated 1°
August, 2014, which brought those counties that had enacted their Appropriations Act into
application of section 134 of the PFM Act, This allowed them to access up to 50 per cent of
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their budget through to 31™ December 2014, The two consent orders envisaged two
categories of counties, those that had enacted and those that had not enacted their
Appropriations Act as at 30" June, 2014,

For the counties that had not passed their Appropriations Act, Section 134 fully applied and
the County Assemblies were required to pass a vote on account on budget estimates presented
by their respective CEC Member ~ Finance on 30 April, 2014,

Further, Section 134 of the PFM Act, 2012 provides:

134. (1) Subject to subsection (2), if the County Appropriation Bill for « financial
year kas not been assented fo, ov is not likely be asseated to by the beginning of the
Sfinancial year, & County Assembly widy authorize the withdrawal of money from the
County Reveriue Fund. _ _ .

(2) Money withdrawn under subsection (1 -

{a) Muy be used only for the purpose of meeting expenditure necessary o CRFFY O
the services of the county government during the financial year concerned until
such time as the relevant appropriation law is passed,

By our understanding, any requisition under Section 134 is for essential services only.
Therefore, the COB released funds to counties in line with the consent orders until the
judgment was delivered on 20 February, 2015 which, dismissed the petition and did not
grant any of the prayers sought by the Petitioners.

Table 1 below shows Exchequer releases to the counties as of March 17,2015,
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d) The High Court has ruled on the matter and though dismissing the petition by
County Assemblies, the Court has dstermined that the ceilings by CRA are not
binding and can enly be binding if the said ceilings are approved by Parliament.

After analyzing the judgment, it is our considered view that the Court held that by virtue of
Article 216 of the Constitution and Section 10 of the Commissicn on Revenue Allocation
Act, 2012, CRA was well within its mandate to issue the circular on budgetary ceilings to the
County Governments.

The Court further heid that recommendations by CRA, aithough not binding on the Counties
should be given due consideration in the enactment of the budget. The Court emphasized that
recommendations by CRA to the Senate should be given due consideration and reasons given
for any deviation. It therefore follows that deviation by the County Assembly on the
recommendations of CRA would also require such County Assembiy to give reasons.

Moreover, the Court held that the recommendations by CRA becaome binding on the
Counties once they are approved by the Senate in the County Allocation of Revenue Act,
2014, Consequently, the Court declared that since the Petitioners did not challenge the
validity of CARA, 2014, it would not delve into the validity of CARA, 2014,

It is therefore our considered opinion, that since the Court did not grant any of the Petitioners
prayers and held that the CRA was well within the law and its mandate in issuance of the
circular, it follows that the Senate having approved the recommendations of CRA in CARA,
2014, the ceilings are binding on the Counties and should therefore be adhered to.

e) Controller of Budget is sending County Assemblies to negotiated with CRA to
vary ceilings even though the court has placed the maudate on the parliament

Pursuant to Article 216 (1)(a), the Commission on Revenue Allocation is mandated to make
recommendations concerning the basis for the equitable sharing of revenue raised by the
Naticnal Government between the national and county governments. Article 216 (5) requires
CRA to submit its recommendations to the Senate, National Assembly, the National
Executive, County Assemblies and County Executives, Therefore, the County Governments
should consult CRA and not OCOB on amendments to the budget ceilings for County
Assemblies and the County Executives,







COUNTY ASSEMBLI CAF)

Landmark Plaza Annex, 3rd Fleor. PC. Box 73552 - 00200 Nalrobl.-Tel; +254 701 046 932 - 3/ 707 801 650 -
E-mail countyassembliesforum@gmall.com

MEMORANDUM ON THE CEILINGS IMPOSED ON COUNTY ASSEMBLIES BY THE
COMMISSION ON REVENUE ALLOCATION {CRA)

From: The Speakers of the County Assemblies

To: The Standing Committee on Finance, Commerce and Budget

Date: . 24 February, 2015

Subject: The Position of the 47 County Assemblies on the Budget Ceilings

Imposed by the Commission on Revenue Allocation for 'Y 2014/15

At the outset, the County Assemblies do not object to the desil‘abilfty of budget ceiﬁngs and
the need to use public money in a prudent manner as provided for in Article 201 (d) the
Constitution and the section 107 of the Public Finance Management Act,

The County Fiscal Strategy Paper, which in accordance with the Public Finance
management Act, 2012, and which is submitted by the Executive by 28th of February every

year contains ceilings for every sector of the County Government, the County Assembly
included, '

The County Assemblies have always held that ceilings ought to be a product of honest
negotiations between the sectors (Assembly included) and county treasury.

In April 2014, way after those negotiations were settled and sector ceilings pegged in the




County Fiscal Strategy Paper, the Commission on Revenue Allocation (CRA) gave
recommendations on ceilings on recurrent expenditure for County Assembly and County
Executive (refer to Annexure 1). '

These ceilings were arbitrary figures developed between CRA and the Council of Governors
without consultation with the Assembilies.

In July 2014, after enactment of Appropriation Acts by County Assemblies, the Controller
of Budget {CoB) declined to recognize the County Appropriation Acts, and refused to
authorize withdrawals {release funds to County Assemblies) unless they complied with the
ceilings, whereas the County Assemblies Forum (CAF) held that CRA recommendations
were not binding. The legality of the County Appropriation Acts has not been challenged in
any courtin accordance with Article 165 of The Constitution.

It is on the basis of this that CAF went to courtin July 2014, te seek an interpretation of the
same and sought prayers to quash the circulars and term them unconstitutional and void.
Whereas the court dismissed the petition to quash the circuiars and termed them lawful,
the court made the following determination: -

1. That the circulars on ceiling were issued in the advisory capacity granted to the
Commission under article 216 of the Constitution and are therefore lawful.
2. Circulars cannot be quashed due to (i) above. V
'3, However, ceilings in the circulars are not binding on County Assemblies since they
are not directives and can only beccme binding if adepted by Parliament through
the instrument of the County Allocation of Revenue Act, given that Parliament has
the final say on the matter, :
4. County hudgets are sub]ect to national legislation, being Division of Revenue Actand
County Allocation of Revenue Act.
5. Differences in regarding fiscal and budgetary processes should be settled in terms of
Article 189(4) of the constitution of Kenya, by way of alternative dispute resolution
. mechanism and this includes reference of the dispute to parhament which has the

flnal say in budgetal y processes in Kenya.

Although Parliament amended the PFMA, and mserted a provision allowing CRA to
recommend ceilings to the Senate as it stands today, the Senate in its own wisdom
has not approved the said recommended ceilings.

In spite of this, the CoB is still declining to approve withdrawals unless the counties revised
their Appropriation Acts to comply with the CRA ceilings. Further, the CoB is asking
Assemblies to go to CRA and get clearance letters of compliance with the said ceilings
before funds are released to them.



FACTS ABOUT THE CEILINGS

The impression provided by CRA that a number of County Assembiies had willingly
complied with the budget ceiling and a number are negotiating is misleading. All county
Assemblies who complied, had done so under duress, those that complied did.so after their
members and employees went without salaries for months after their county treasuries
declined to release funds to the County Assemblies. '

Whereas CRA purports to have recommended reasonable ceilings, a cursory look at ﬁheir
recommendations for FY 2014/2015 against recommendations for FY 2015/2016 proves
otherwise. The figures are irreconcilable. -

Below is a list of some counties;

EXPENDITURE CEILINGS FOR COUNTY ASSEMBLIES AS SET BY THE
COMMISSION ON REVENUE ALLOCATION
NO. coﬁﬂg g;gﬁ}éw CRA RECOMENDED CEILINGS IN KSH
| 2014/2015 2015/2016
1 | Lamu 151,567,061 305,000,000
2 | Tharaka Nithi 181,880,473 329,000,000
3 | Tana River 197,037,179 376,000,000
4 | Samburu 197,037,179 358,000,000
5 | Kirinyaga 219,772,238 392,000,000
6 | Elgeyo Marakwet 227,350,591 399,000,000
7 | West Pokot 242,507,297 417,000,000
8 | Nyamira 250,085,650 415,000,000
9 | Marsabit 250,085,650 483,000,000

Whereas CRA purports to set recurrent ceilings on Executive, they have not done so. CRA
purports the presence of a unit/department called “new structure” in the County Executive:
and left out the bigger chunk of the rest of the executive departments to have unregulated
recurrent expenditure. In fact, whatever is intended to be saved from ceilings in County
Assemblies is not being channeled to development but to the already bloated recurrent
expenditure of the executive.

With the knowledge of the budget making process, whether in the estimates, or the
“ppropriation Acts, budgets are made in respect of votes (read departments). There is no




vote called “new structures”, and neither is there a department known as “new structures” .
in the Executive arms of all the 47 County Governments.

The purported budget ceilings on County Executive are therefore not enforceable, and CRA
made these provisions as public relation gimmick. -

Below is a table with a comparison of the actual recurrent expenditure in the
Appropriation Act, 2014, against the purported CRA ceilings for a number of County

executives;

COMPARISON OF ACTUAL RECURRENT EXPENDITURESAND CRA PROPOSED
EXPENDITURE CEILINGS FOR COUNTY EXECUTIVES
‘ ACTUAL RECURRENT
EXPENDITURE FOR
_ PURPOTED CEILINGS EXECUTIVE IN THE
COUNTY BY CRA APPROPRIATION ACT,2014
1 | Nairobi 962,000,000 17,845,258,2472
2 | Tana River . 1378,000,000 1,314,056,105
3 | Kwale 396,000,000 3,801,304,919
4 | Nakura 455,000,000 5,595,712,384
5 | Lamu ' 351,000,000 946,104,077
6 | Wajir . 408,000,000 ' 2,792,201,855

COUNTY ASSEMBLIES' RECOMMENDATIONS:

1. That the Senate confirms that the CRA recommended ceiling are not binding untit
approved by the Senate in accordance to PFM{Amendment JAct;

2. That the Senate confirms that they have not approved the ceilings recommended by
the CRA;

3. That CoB be compelled to release funds to the County Assemblies without reference
to the said ceilings;

4. That funds be released in accordance with the Appropriation Acts, since the County
Appropriation Acts are not in conflict with the Constitution, the PFMA, The Division
of Revenue Act, 2014, and The County Allocation of Revenue Act, 2014;



5. Thatthere is a need to interrogate the formula used by CRA in arriving at the ceiling
since there is wide discrepancies between the proposed ceiling for FY 2014/15 and
those for FY 2015/16. We note that the CRA recommended ceilings for the county
executive are not wholesome and therefore not enforceable.

We attach the following annexures for your reference;

Annex 1: CRA Recommended recurrent budget ceilings for County Assembly and County
Executive for 2014/15 Kshs. 30,232 Million

Annex 2: CRA draft recommended recurrent budget ceilings, for the County government for
2015/16 (Kshs. Millions)

Annex 3: Brief of the Court judgement on High Court Petition 368 of 2014(Speakers of the
forty seven County Assemblies Vs CRA &2 others)

Annex 4: The Court Judgement on High Court Petition 368 of 2014 (Speakers of the forty
seven County Assemblies Vs CRA &2 others) :

Annex 5: The Nairobi County Appropriation Act, 2014
Annex 6: The Tanariver County Appropriation Act, 2014
Annex 7: The Makueni County Appropriation Act, 2014

Annex 8: The Kwale County Appropriation Bill, 2014

Annex 9: The Nakuru County Appropriation Act, 2014

Hon. (Dr.) Nuh Nassir

Chairman

County Assemblies Forum







REPUBLIC OF KENYA

IN'THE HIGH COURT OF KENYA AT NAIROBI
T LU LRL UL RENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

‘

PETITION NQ. 368 OF 2014
AL UUNNU. 506 OF 2014

{NTHEMATTER OF AN APPLICATION BY THE SPEAKERS OF THE 47
: LOUNTY ASSEMBLIES OF THE REPUBLIC OF KENVA .

G | CONSTITUTION OF KENYA

AND
INTHE MATTER OF RULES 23 AND 24 OF THE CONSTITUTION OF KENYA
" (PROTECTION QT RIGHT_S AND ‘FUNDA&IENTAL FREEDOMS) PRACTICE

AND PROCEDURFE RULES, 2013
H

' AND

INTHE MATTER OF COUNTY GOVERNMENTS ACTNO.17 OF 2012

I AND
IN THE MATTER OF SECTIONS 117 125,129,131,133 AND 134 OF THE

PUBLIC FINANCE MANAGEMENT ACT, CAP 412 C, LAWS OF KEN'YA

BY
THE SP'E'AKER, NAKURU COUNTY ASSEMBLY ...oovvvvrror ST PETITIONER
THE SPEAKER, MOMBASA COUNTY ASSEMBLY .......coon. 20D PETITIONER
THE SPEAKER, KWALE COUNTY ASSEMBLY ol 380 PETITIONER
i THE SPEAKER, KILIFI COUNTY ASSEMRBLY o n $TH PETITIONER
THE SPEAKER, TANA RIVER COUNTY ASSEMBLY s 5T PETITIONER
THE SPEAKER, LAMU COUNTY ASSEMBLY ............ S 6% PETITIONER

D e
PETITION NO.368 OF 2014 (JUDGMEN " ._ Page 1




THESPEAKER, TAITA-TAVETA COUNTY ASSEMBLY ... 7Th PETITIONER

THE SPEAKER, GARISSA COUNTY ASSEMBLY 8™ PETITIONER
THE SPEAKER, WAJIR counTy ASSEMBLY ... " 9™ PETITIONER
THE SPEAKER MANDERA county ASSEMBLY ... neee J0™ PETITIONER
THE SPEAKER, MARSABIT o UNTY ASSEMBLY ., 1™ PETITIONER
THE SPEAKER, ISIOLO counTy ASSEMBLY ... . " 127 PETITIONER
THE SPEAKER, MERU counTy ASSEMBLY ...~ 13T PETITIONER
THE SPEAKER, THARAKA NITH] o UNTY ASSEMBLY . 4™ PETITIONER
THE SPEAKER, EMBU counTy ASSEMBLY ... ............‘I.S:I"HZPETJTIQNER
THE SPEAKER, KITU] COUNTY ASSEMBLY v, T6TH PETITIONER
THE SPEAKER, MACHAKOg COUNTY ASSEMBLY TN Bras PETITIONER
THE SPEAKER MAKUENI COUNTY 4 s 18T PETITIONER
IHE SPEAKER, Ny 2 _ ) ) IMBLY . .197n PETITIONER
‘ ) MBLY b S PETITIONER

- THE SPEAKER, KIRINYAGa COUNTY ASSEMBLY ., , v 2 15T PETY TIONER
THE SPEAKER, MURANG'A counry ASSEMBLY .., 225 PETITIONER
THE SPEAKER KIAMBU counpy ASSEMBLY e 2 3RD PETITIONER
THE SPEAKER, TURKANA co UNTY'-”ASS_EMBEY .................. 24T PETITIONER
THE SPEAKER, WEST Poxn T’CQUN"I}_Y'ASSEMBLY v 25T PETITIONER
THE SPEAKER, SAMBURU. COUN'TY ASSEMBLY ... Z6™ PETITIONER
THE SPEAKER, TRAps NZOIA COUNTY ASSEMBLY ... 27 PETITIONER

THE SPEAKER, UASIN GISHU coynTy ASSEMBLY ... 2gm PETITIONER
THE SPEAKER ELGEyq MARAKWET counry ASSEMBLY..gH PETITIONER
THE SPEAKER; Nanyp, COUNTY ASSEMBLy e 30TH PETITIONER
THE SPEAKER, BARINGO VOUNTY Asstmpry 31T PETITIONER
THE SPEAKER, LAIRIPIA CounTy ASSEMBLY ... 3owp PETITIONER
THE SPEAKER, NAROK COUNTY ASSEMRLY e33R0 PETIT N
THE SPEAKER, KERICHO County ASSEMBLY ... aum PETITIONER

THE{sspEAKER,'m JIADO counTy ASSEMBLY ... 35T PETITIONER
THE SPE@K‘ER, BOMET COUNTY ASsEMBLY e 36T PETITIONER
THE SPEAKER KAKAMEGA COUNTY ASSEMBLY w37 PETITIONER -
THE SPEAKER, VIHIGA COUNTY ASsEMBLY v 38T PETITIONGR
THE SPEAKER, BUNGOMA coyy o w39 PETIT IO NER
e 40T PETITIONER
S 41T PETITIONER
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THE SPEAKER, KISUMU COUNTY ASSEMBLY ..o vev e 42N0 PETITIONER

THE SPEAKER, HOMABAY COUNTY ASSEMBLY ..o d3RD PETITIONER
THE SPEAKER, MIGORI COUNTY ASSEMBLY ....coovvern 4470 PETITIONER
THE SPEAKER, KISII COUNTY ASSEMBLY .oovovivrcererer e A5TH PETITIONER
THE SPEAKER, NYAMIRA COUNTY ASSEMBLY .ocvvevrr e 46T PETITIONER
THE SPEAKER, NAIROBI COUNTY ASSEMBLY .vvvvvernned7TH PETITIONER
AND
COMMISSION ON REVENUE ALIJOCATION.;.v.,.......,..,..._.:.., IST RESPONDFNF
- CONTROLLER OF BUDGET wivviiviecveieeeeees et svsessensvsiios e ZND RESPONDENF
~ THE ATTORNEY GENERAL c.vecovvvimnis s sonsesise e nnns BRD RESPONDENT
- COUNCIL OF GOVERNORSINTERESTED PARTY
UDGMENT

Introduction

1. This Petition concerns the bddéetary and related processes in County
Governments, All the Petiﬁionerg;éfe éta‘ce Organs established under the
provisions of Article 1’78(1] ofthe Constitution with their mandate set.
out under Article 178(2) of the Constitution and include inter-alia to
pre51de oyer the mttmgs of their respective County Assemblies. They
have broﬁ.ght this -Petition pursuant to the provisions of Articles

1,23, 6, 10 19, 20,22,23(1) & (3), 27(1), 27(4), 27, 43, 47, 73, 159,

x 160 165 174 175, 176, 179(1), 185, 186, 189, 190, 194, 201, 205,
7207, 209, 210,216,224, 225,228, 259 & 260 of the Constitution of
Kenya and Rules 23 and 24 of the Constitution of Kenya (Protection
of Right!s and Fundamental Freedoms) Praétice and Procedure
Rules, 2013 and Sections 117, 125, 129, 131, 133 and 134 of the

Public Finance Management Act, Cap.412C, Laws of Kenya on their
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own behalf and on behalf of all the Forty Seven Counties created under
Article 6(1) of the Constitution as read together with the First

Schedule to the Constitution.

On or about 220 April, 2014 vide a circular Reference No.

CRA/CGM/VolllI/99 addressed- to all County Govermﬁents', the 1st

Respondent recommended a ceiling on ﬂllocatlon f01 all County
Assemblies and all County Executives in County budgets for the financial
vear 2014/2015. Thereafter, the 2nd Respondent on dIVEISG dates vide
various circulars addressed to the Coﬁ_nty Gr(j{rernments allegedly
reinforced the 15t Respondent’s circular éf&jresaid and demanded that
the County Assemblies’ budget ':éIIQ'catiqns should comply with the
aforesaid Circular failure t(-_;j'—:"W]_l_II:CI‘ll:‘fhe";2”‘} Respondent would not
approve withdrawals frém tlnetdtﬁfﬁﬁevenue Fund or any other fund
by County Govemme 1t5 That at the date of the impugned Circulars,
none of the County Covemments had passed its County Finance Act for
the financial® year 2014/2(}15 to enable implementation of its budget,
The Pctltloners therefore therefore claim that the 2n¢ Respondent acted

ultrd vires its mandate inissuing the said circulars to the Counties.

The PEUUOHBFS have zlso filed this Petition claiming a violation of

Articles 73, 185, 189, 207, 216 and 228 of the Constitution by the

Respondents and are further seeking to enforce their fundamental

rights and freedoms under Articles 27 and 47 of the Constitution. in

PETHTONNOBGBOFZOL}UUDGMENf
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their Petition dated 23r¢ July 2014, they therefore seek the following

arders:

“ta) A declaration that the Circulars that the 1t and 27
Respondents, jointly and severally, and either by
themselves, assigns or any person claiming through
them, issued to any County Government in the Republic of
Kenya on various dates between the 229 day of April,
2014 to the 16% day of July 2014, or any other date, to
prescribe and or put mandatmy cellmgs to financial
allocation to any CountyAssemny ina County Budget for
the Financial year 2014/2015. breached: the Petitioners’

constitutional rights under Artlcles 27(1), 27(4), 27(5),
43 and 47(1) of the Const;tut;_qn of Kenya, and were null
and void for all inten s and p[i‘f:*poses.

(b} Judicial Review _Qr der of Cer tiorari to remove into this
and 24 Respondenfs,jomﬂy and sever ally, and either by
themselves, ass:gns or any person claiming through
them, ISSD!ed to cmy County Government in the Republic of
Kenya on vanoug ‘dates between the 227 day of April,
2014 to the 16% day of July 2014, or any other date, to
prescribe and or put mandatory ceilings to financial

I allocations to any County Assembly in a County Budget
for the:Financial Year 2014 /2015,

“(c) - Judicial Review orders of Mandamus to remove into this
*. Honourable Court and compel the 2#¢ Respondent to
oversee the implementation of the budgets of County
Governments in Kenya for the financial year 2014/2015
in terms of Article 228(4) of the Constitution of Kenya
once County Governments pass their respective budgets

“for the Financial Year 2014/2015.

(d)  Judicial Review orders of Mandamus to remove, into this
‘ Honourable Court and compel the Respondents, jointly
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and severally, and either by themselves, assigns or any
person claiming through them, to approve and disburse
Funds as provided for in every County Government’s
budgetary allocations as set out in the County’s Budgels
estimates of Revenue and Expenditure for the Financial
year 201472015, County’s appropriation Acts for the
Financial year 2014/2015 and or County’s Finance Acts
for the Financial year 2014/2015.

(e) Costs of and incidental to this Petition and; -

() Any other order that this Honourable Court deems fit
and just to grant in the circumstances. !

The Petitioners’ case

4, Prof. Ojienda, Senior Counserl,_'?‘pre:s::éht_edithe Petitioners’ case and the
gist of their case was that the i:lfrﬁgugnéa*;Ci1‘Cu1ars were issued without
authority and are In breach of thé 1egi5}ative authority of County
Assemblies under t_lhe' plovmons of Articles 185(1) and (2) of the
Constitution.” Thag;::in. issuing the said Circulars the 1% and
2ndRespondents aléd’__vidsiated Article 189 (1) of the Constitution as
they, faiirecrl' tq_c;)"hs'uﬁ the County Assemblies on the matter while the
saﬁfe fell"wi_thiz:f the latter's mandate, Théy further claimed that in doing

so, the 15tand 7ndRespondents violated the fundamental right of County
" ‘Assélﬂ:{blies under Article 47 of the Constitution to administrative

action that is lawful, reasonable and procedurally fair.

5. It was also the Petitioners’ contention that the impugned Circulars

targeted only. votes on account of County Assemblies and County
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Executives for the financial year 2014/2015 by creating budgetary
ceilings while the Respondents whoily protected budgets for the
National Executive, the National Assembly, the Senate, the judiciary and
the twelve Commissions and Independent offices listed in Article 248
of the Constitution. As such they claimed that the impugned Circulars
breached the fundamental rights of County Assemblieé‘: to the
fundamental and inalienable right to equal protection and equai Benefit

of the law and not to be discriminated against, dnectly or indirectly, as

provided for under Article 27(1), (4) and (S] ofthe Constu:uuon

On the latter issue, Prof Ojienda subllqitted"LEhat theterm ‘administrative
action’ vefers to broad areas of" gevernmcmal activity in which the

repositories of power are exe1c1sed by statutory hodies, including the
adoption of policy making and lssuance of a specific direction and
application of a genelal 1ule ‘to'fa particular case in accordance with
requirements of pohcy, expedlency or administrative practice. He relied

on the South Afri 1can case of President of the Republic of South Africa

and Others VS South ‘African Rughy Football Union and Others {CCT

16/98) 2000 fll ?A 1which discussed the normative content of the

”‘Ilght to administrative action. 1t was therefore Prof. Ojienda’s
subrmssmn that since the 1%t and Z“dRespondents purported to direct

':County Assemblies on how to legislate, thelr acticns amounted to

unlawful and unfair administrative action and thus violated Article 47

of the Constitution on three fr Onts,
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'E'L'and systems of checks

Itra vires the mandate of the 15 and 2nd

4) of the

Firstly, that the notices are u

Respandents as set out under Articles 216(2) and 228 (

Constitution.

Secondly, that the legislative authority of Counties vests.in County

Assemnblies by dint of the provisions of Article 185(1). 'md(?,] of €

Constitution. In that regard, that County budgets Are estitnates of

revenue and expenditure by Counties in a glven fmmcni year and

jlans for management of County resources 'md fhat approval -

]

onstitute p
manchte of County

that the

of County budgets is an CXpress constltutlomi

Assemblies under the provisions ofArtche-l‘_Sﬁl'(éi;) (a).Further,

Constitution has not apportioned the legisizi%ive authority of County

Assemblies tc approve County budgets qs ‘a shared mandate between

he 15t and ZWdRespondents nor does legislative
he

Courity Assemblies and t
authority to determing voLes on accounts in County budgets vest in t

1st and ZHdRespondent& jo mtly or severally. It was therefore his

submission tl at the Cucuhrs are unconstitutional, unlawful and 2

manifest of anarchy in the operationalization of the principle of

devolutlon

":Tlmd y that the impugned Circulars breach the procedures, time-lines

and balances required to be observed by County
as is envisaged under Article

201 of the Constitution and under Sections 117, 125,_129 and 131 of

the Public Finance Management Act 2012. He claimed in that regard

e T =
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that in their budgetary processes, each of the County Assemblies must

enact and pass certain instruments before passing its County budget.

10. In addition, that each of the instruments is progressive of and
dependent on the previous instruments and it would be'illegal to adopt
a County Budget Estimates of Revenue and prendmure tlnt is not

consistent with the financial outlook of a County as determmed by each

of the aforementioned instruments. That at__-ihe,-.Etllmef:;‘_‘pf filing this
Petition, all Counties had complied with_ tﬁé__ :1'ecl1'i:1":ire1£e11ts of the
Constitution and the Public Finance Manégemeﬁf‘Act’and had enacted
County budgets for the financial year 20 14/2{31___5 and had adopted their
respective County Fiscal Strategy ?apers, approved their County Budget
Estimates of Revenue and Expendztmeby the 30% June 2014 and
enacted their Appropriations A»ci::ls For the financial year 2014/2015, [t
was therefore Prof. Ojiie'hda;"é confention that for the Counties to comply
with the Circula‘r‘sllas issued, tl-ney had to restart the entire process of
reviewing_ an"cll adopting the Fiscal Strategy Paper, Budget Estimates of
Revenué’s'j’énd:'Expendi'ture Appropriations Bills and Acts as well as
Fmance BlHS and Acts which actions would have gone beyond the
mandatozy “$fatutory timelines set out undev the Public Finance

R Management Act and hence create the risk of invalidating the

tbnseﬁuent budgets that they would pass.

11; The Petitioners further contended that the mandate of the ist

Respondent is circumscribed in Article 216 of the Constitution that

|

PETITION NO.368 OF 2014 (JUDGMENT) Page 9




mandate is to recommend on matters concerning financing and financial
management by the Counties. That the Constitution does not allow it to

decide on matters concerning financial management by the Counties

and while relying on the Canadian cases of B vs Mac Farlane (1925)

HCA 36 and Thomson vs Canada {(Deputy Minister of Agriculture)

(1992) 1 SCR 385 the Petitioners distinguished a rnccmmendqt}on

from a “decision” and stated that a recommendation does not have any
binding force and cdoes not impose obllgatlons and therefore a

“recomimendation” cennotes adwce which the 1ec1p1ent may be at

liberty to acceptor disregard.

12. It was also the Petitioners’ subm'ssibn thafhl‘ﬁhe mandate of the 77
Respondent under Article 228 of the Constltutlon is to oversee the
implementation of the budcrets ofthe Natlonal and County Governments
through its authormatmrn_ to :‘wuhdzaw from the Equalization,
Consolidatred andfigveﬁue Funds and Prof. Ojienda further submitted
that the said"r'n;z{ﬁdaté in relation to Counties is limited to ascertaining
that withdrawals ‘ﬁ*“o‘m‘ Revenue Funds under Article 207 of the
Cons’tit’utioi; is .d'b-n'é only in accordance with the legislation enacted by

County Assemblies or an Act of Parliament,

13, It wéé; Prof. Ojienda’s further submission that there is no law in Kenya
that mandates any of the Respondents to approve budgets or determine
votes on account of budgets and to do so would amount to usurpation of
powefé bf the County Assemblies. While relying on the case of Qkiva

Omtatah Okoiti & 3 Others vs Attorney General & 5 Others FPetition
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14,

15.°
:Ac__;tx_2014and the County Allocation of Revenlie Act, 2014 contains

No.227 of 2013 (2014) e KLR and the Supreme Court decision in Re

Matter _of the Interim Independent Elecioral Corunission

Jetidiy o=

Constitutional Application No.2 of 2011 (2011) eKLR, he submitted

chat all constitutional organs are obliged to stick to their mandates as

stipulated in the Constitution and do no more.

It was also the Peritioners contention that the 1111pug71led"Circulars
violated their right not to be discriminated agmnst as prowded for
Llﬂd61 Article 27(1] (2) (4) and (5) became they only taroeted votes
on account of County Assemblies in County bud gets, fort “2014/2015 and
that they were therefore a premeditated aiid dec1ded target. That while
the 2ndRespondent OVEYSEES the: 1mp1ementat1on of the budgetary
allocations to other State Organs such as the County Executive, National
Executive, the National: Assembly the Senate the Judiciary and the

twelve Commlssmns and | Independent Offices, they have not seen 4
single circular to these other o1gans faulting their votes for the financial
yeal 2014/2015 In fact they claimed that the Respondents are all
deliberately protectmg those budgetary allocations in a conspiratorial

manner

It was the Petitioners’ further contention that the Division of Revenue

block figures of revenue that goes to each County Government and that
noune of these statutes have any provision for the budgetary ceilings set

by the 1stand ZHGRespondents vide the 1mpugned circulars.

e T

e e e =
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16.

17,

18. -
.‘_COHSULLEUORE}] commission established under Article 215 of the

Purther, that Parliament did not set a faw sanctioning the impugned

budgetary ceilings and the Senate in its oversight role dismissed the

intended ceilings as is evident in the Hansard of 5% August 2014 and 20
September 2014. it Wés therefore Prof, Ojienda’s submission that the
Respondent breached Articlef?B(lJ[a] and (Z2) (b) and (¢) ol the
Constitution which enjoins all State Officers, including  the

Respondents, to exercise public authority as a public’trué't- in a manner

that brings honour to the office and promotes pubhc conhdenco in the

integrity of the office. He claimed in that regard that rhe Acts of the 1s
and 2nd Respondents in colluding w1th-,' obtalmngnand acting upoen
directions of tle National Executive and purperting to set voles on
account of County Assembhes offends Article 249(2) of the

Constltutmn.

Lastly, Prof O]lenda uroed twe Cow t to find that the impugned Circulars

violate the Constltution and grant the Prayers in the Petition ag set out

above.

Th er 1st Resn‘bndéﬁt’s case

The. 1St Respondent the Commission on Revenue Allocation, is a

("onsututlon and whose functions are set out ander Article 216 of the

Constitution, the Commission for Revenue Allocation Act and the

public Finance Management Act. Those functions inciude making

recommendations concerning the basis for the equitable sharing of

o

e =
Page 12
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19.

20,

21.

revenue raised by the National Government between the National and
County Governments and among County Governments. The Commission
is also mandated to make recommendations on other matfers
concerning the financing of, and financial management by County
Governments and fiscal prudence as required by the Constitution and

national legislation.

It oppo%ed the Peutlon through the affidavit"‘of G':"C‘brge Coko, the
Commission Secretary, sworn on 28% Au Gust 2014, In his Affidavit, he
deponed that the 1% Respondent had not violated the Constitution in

any way or as alleged by the Petitioners.

In the said Affidavit, Mr. OO_}{oﬂ_sta‘féd_:tha’c County Governments and
Assemblies must comply with ':the-'léiw in their budgetary processes and

any County budget that do}e‘s not do so is illegal and unconstitutional.

He 1aimed ‘that "‘the 15 Respondent's Circular Reference No.

CRA/CGM/VOL III/99dated 220d April 2014 did not recomnmend new

budget ce1 mﬂs for County Assemblies and County Executives. [t merely

rest"lted the 1dv1ce that the 15t Respondent had rendered to Parliament

as prowded by Article 205 of the Constitution and Parliament, while

kmg into consideration the recommendation, made by the 1+
Respondent as provided for by Article 218(1)(a) and (b) of the
Constitution, enacted the Division of Revenue Act and the County
Allocation of Revenue Bill, That therefore the budgetary ceilings are

as a result.of existing legislation and not the 1°¢ Respondent’s Circular as
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22,

24,

alleged. Further, that the 1st Respondent did not seek to micro-manage

the County budgetary process in issuing the Circular neither did it seek

tc legislate on allocations to the County Assemblies and County

Fvecutives as alleged by the Petitioners because the legisiative role in

the County budgetary process is purely a function of Parliament and

County Assemblies and that the total amount of 1evenue available to

each County Government was done by Parliament thlough the Division

of Revenue Act pursuant to Al ticle 218{1){=) of the Constlt:utlon

1+ was his further deposition that no Count'y hﬁd submitted copies of the

County development plans, debt mamgement 5trateg1es or any other
information to the 15 Respondent as quulred by law. Further, that no

County Treasury had sought the Iecommendatlon of the 1st Respondent,

as mandatorily required by Sectmn 117(5] of the Public Finance

Management Act, in prepaving the County Fiscal Strategy Paper.

It was also his contention that there was no discrimination meted out to
County Assembl es” bemuse budget ceilings are lawfully set by

Parliament for all-arms of Government, a1l levels of Government and

ﬁndependcnt bodies and Commissions and that all the other

| GdVernme_nt agencies had complied with their sct budget ceilings except

" County Assemblies which deliberately made budgets over and above

those ceilings.
Mr. Oraro, appearing for the 1% Respondent, also submitted that the

provisions of the Division of Revenue Act, 2014 and the County

b
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26.

Allocation of Revenue Act, 2014 are in conformity with the
Constitution and that Parliament sets ceilings for County budgets via
these two legisiations as required by Article 218 of the Constitution
while under Article 216,thereof, the 1st Respondent is granted the
constitutional mandate of ensuring fhat County budgets are in
compliance with the Division of Revenue Act and; the County

Allocation of Revenue Act

It was his position therefore that the unpuﬂned Circulars are
constitutional and lawful and the 1+ Respondent__acted within its
mandate under the Constituticn and the Public Fihance Management |

Act, and related legisiation.'

He went on to submit th’lt the vanous County Appropriation Acts
were unconstitutional | '15 “they - are in conflict with the Division of
Revenue Act, 2014 'md County Allocation of Revenue Act, 2014 and
as such, undet ArUcIe "191(2) of the Constitution, these two
legislations prevail over ‘the County Appropriations Acts. He thus
urced- the Court to find the County Appropriations Acts  as

unconsutuuonal and on the reliefs sought by the Petitioners, Mr. Orarc

submltted that they are moat as the recommendations made by the 1%

"'LRespondent to County Covernments have already been taken into

account by Parliament while passing the Division of Revenue Act,

2014 and County Allocation of Revenue Act, 2014.
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28.

29,

Lastly, it was Mr. Orarc’s submission that the Petitioners are State

Qrgans as created under Article 178(1) of the Constitution and the

Counties are also State Ovgans and furthier that the Petitioners in their

official capacity and the forty seven Counties are not persons within the

meaning of the Constitution and therefore they are incapable of
der the Bill of Rights. In that regard, he
Meru

enjoying/enforcing any right un

celied on the case of County Government of County_Government:

VS Ethics-and Anti-Corruption Commission (2014)e I{LR where it was
le of enforcing

held that a County Government was not a person capab
fundamental rights and freedoms and far the abgve reasons, he urged

the Court to find that the Petition lackeéd merit and ought to be

dismissed in its entivety.

The 2nd Respondent’s case

The 2nd Respondent, '_t,he-rlggn,t‘rdller of Budget, is an office established

under Article 228""ofthé' Constitution and its mandate is to oversee the

‘mplementation of the budgets of the National ard County Governments

mpiementalitll
by authorizing withdrawals from public funds and also to bar any

ublic fund uniess he is satisfied that the withdrawal

withdraival from a p

s a{i;tho:r‘i"ied hy law.

It opposed the Petition through the Affidavit of Mr. Wawern Tutl, its

Legal Officer, sworn on 172t September 2014, Mr. Arwa appeared for the

2nd Respondent and argued its case.
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ln his affidavit Mr. Waweru deponed that for any withdrawals to be

authorized by law, the budgetary process as envisaged by the

Constitution and the Public Finance Management Act, must be

adhered to.

That the 274 Respondent, before approving any th‘hdzawa} from the
County Revenue Fund, interrogates the budgetary p;ocess to establish
whether the requirements of the law have been met 'md that in the
financial year 2013 /2014, County Assembhes approved flawed budgets
and thereafter their Appropriation Acts wele bwsed on “the said flawed-
budgets and consequently, requests for WlthdI awals from the County
Revenue Fund was not approved and the same were referred back to
the County Assemblies for 1‘e‘§:tifi_gati5'n?31:1'6_/01‘ incorporation of details
and or information that had béen- -O"rlflitte.d thus resulting in the delay of
withdrawals of any money flom the Fund which in turn stalled the

operations of County Govemments That to avoid similar situations, the

2nd Respondent adwsed County Asse mblies to present their proposed

budgets aheqd of tlme f01 advise on what additional mformatlon ought

to have been mcmpmated in them hefore presentation of the budget

'_estlmates to- the 294 Respondent. The 2n Respondent upon being

plesented with the proposed budgets by each of the County Assemblies

for comments prior to enactment of the Appropriation Act, wrote letters
to the 47 Counties on diverse dates between St June 2014 and 16 June

2014 briefly indicating what requirements of law their budgets had to

satisfy before any withdrawal from the County Revenue Fund would be - .

allowed, That the County Assemblies dlsregarded the 1ecommendamons
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and circulars sent to tnem and prepared budgets without due

consideration to the recommendations made and therefore the Budgets
presented to the ond Respondent were not prepared in line with the
Programme Rased Budget Approach as required by the Public Finance
Management Act, and the Transition Authority Circular dated 12,
March 2014 which required all County Govemments to lmplcment

Programme Based Budgets with effect from the ﬁnancni year

2014 /2015,

Fultheli that the Budget prioritization do'cl;ll'meﬁ“t"s'p_re‘sréntred by each of
the Petitioners were inconsistent with the devolved functions as
stiputated under the Fourth Schedu e to Lhe Consmu’mon and that the
budgets presented did not show the aiiocatlon of development projects

in the County. In particular, thqt the geomaphlcal distribution of the

projecfs could not be: ascet‘tamed by examining the particular budget

estimates and th’lt the budgets presented did not disclose the
comparative. data FOI the development expenditure of the prior vear,

thus hmltmc the ablhty to assess whether enough money had been

Hocated 0 compiete those projects. Further, & that the sub-items in the

budget ‘nad‘-no codes according to the Government Financial Statistics

codmc that provides that every item must have a code and lastly, that

”the Countles had allocated monies hat exceeded the monies in the

County Revenue Fund and the County Assemblies jgnored  the

recommendations of the 2 Respendentin the whole budget process.

e TloN 0368 OF 2014 (JUDGMENT)
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34.

35.

Mr. Waweru thus concluded that there was need to cbserve the

principles of Public Finance as enshrined in Article 201 of the
Constitution and ensure prudent and responsible use of money and
avoid wastage as was clear in the financial year 2013/2014 where
members of County Assemblies made several foreign trips which were
unnecessary and a waste of public funds. That the reason why the
Petitioner's budgets were therefore not approved was bébause thev had
not satisfied the quunements of law in their enactmem and that is why
they could not be approved as submitted and not bemuse they had
exceeded the ceilings set by the 1t Respondmt as contended by the

Petitioners,

Mr. Arwa added that the Pct1t10ne1s had not been discriminated against
as alleged and that the ceilmos were m’!dc based on an existing legal
framework which had to be followed by all agencies including the

Petitioners. He thusurged Ithé Court to dismiss the Petition with costs.

The 31 Respondent's case
The 37 Résponﬂént; the Attorney GCeneral, is established under the

provisions, of Article 156(1) of the Constitution with its mandate set

: (‘}Lf':tund'ér_Article 156(4)(b) of the Constitution including to represent

‘ the National Government in Court or in any other legal proceedings to

which the National Government is a party.

o A i
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36, The Attorney General apposed the Petition and Mr. Moimbo presented
his case and while associating himself with the submissions of the 1

and 294 Respondent, he added as follows;

37.  That the generation of budgets at rhe National and County 1_evels is a
nrocess that is strictly guided by both the Consﬁtution aird ti e Public
Finance Management Act and as such, any budget bﬁsed on budget
estimates outside the provisions of the COHSU[UUOH and Public

Finance Management Act is unconstltutxonal and untenab]e in law.

28.  On the issue of the alleged mcommendatifﬁhs by the 1st Respondent, he
submitted that under Sectlons 25[5)(&] and 117(5] of the Public
Finance Management Act, the Natxonal Treasury and the County
Treasuries are enjoined to seél(_éﬁa' taRe into account the views of the
1st Respondent while prepériné:?‘,_the Budger Policy Statement ancl the
County Fiscal Stlatecry‘_ Papel He thus submitted that the
recommendations made by the 1 Respondent ave hinding on the
Petitioners and that they have the force of law because Article
216(3](3] of the Constitution removes the basls of such
:,_1ecommendat10ns from the wisdom of the 15t Respandent and places it

- on the Tiandatory criteria of equity under Article 203 of the
'C_o_nrs‘tltutmn. That a finding by this Court that the recommendations
made by the 1t Respondent are not binding would render the 1st

Respondent functionally ineffective and would render Article 203(1)

and 216(3} (a) inoperative and useless.
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39.

40,

41,

42,

As regards the 2n Respondent, Mr. Moimbo submitted that it can only
oversee the implementation of budgets of the National and County
Governments, by authorizing withdrawels from public funds under
Articles 204, 206 and 207 and that under Article 228(5) such
withdrawals can only be made within the taw and it is within the

mandate of 2nd Respondent to stop a withdrawal that is not legal,
Mr. Moimbo thus urged the Courtte dismiss the Petitior.

The Interested Party’'s Case

The [nterested Party, the Council of Govemoxs, oppoqed the Petition.
Mr. Wanyama presented its case and his sub1n1551ons were that County
Assembilcs were not persons, capable of eﬁjoyi ng rights under the Bill of
Rights. That while the pmvmons of Artzcle 20(1) of the Counstitution
recognize both 110r12.o.n§a1 and ve;_tlcal application of the Bill af Rights,

the Constitution has ndt'gi\ié’ﬁiqmte Organs, such as the Petitioners, the

power to petltlon this Court over a violation enshrined in the gill of

Rights. He relled o the case of Kenya Bus Service Ltd and Anor vs
Mmrster for Tmugm) t and 2 Others (2012) eKLR where 1T was held

th’lt state orga: is are nat entitled to the protection of the Bill of Rights

: and cannot thmefore claim a violation of fundamental rights and

freedoms.

[t was his further submission that the impugned Circulars are binding
on the Petitioners and that under the provisions of Section 2 of the

lntérpretation and General Provisions Act (Cap 2) Laws of Kenya,

PETITION NO.368 OF 2014 (JUDGMENT)

Page 21




43.

4,

he Circular is a form of subsidiary e legisiation since the 1st Respondent

was acting within its powers under Article 216 of the Constitution and

Section 10(c) of the Commission on Revenue Allocation Act.

He submitted further that in any event, if there was conflict between

County legislation and National legisiation, National lecxs atlon plevulq

as prowded for under Article 191(2) of the COHSULUUOD That

hecause the Commission on Revenue AHUC'{UOD Act is also a National

legislation that has donated powers to the IS’G,,HesandenL to make

1ecommendatlons on how Funds should be spém at the County

Government, the recommendnlons made thertundm amount to

subsidiary legislation and therefore prevails over County legislation. He

claimed further that the fact ‘tla_ré‘t*_Coun{y"Appmpriation Bills as passed
exceeded the ceilings imposed;by the recommendations of the 1%
Respondent shows thé.'t ‘th‘ey'"é}‘e contrary to the law and i any event,
under Artlcle 191(2](1)] ‘of the Constitution, the suspended County

Assemblies bu_dgets prej UdlCC the National economic policy and as such

are void.

~He thelefore urged the Court to find that the 15 and 2rd Respondent

have not vzolated the Constitution inany way and have instead acted in

accordance with the law by issuing the 1mpu0’ned Circulars to the

Petitioners. He urged the Comt to dismiss the Petition for the above

reasons.

S v ot P T R
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45,

46,

Determination

Having set out the Parties” submissions as above and looking at the
pleadings and submissions before me, I am of the view that there are
two main issues for determination in this Petition. Firstly, whether the
impugned Circulars were issued in breach of the law and the'legislative
authority of County Assemblies. To answer that issué | must also
consider the budgetary making process and the‘ 11131id'étes of County
Assemblies as well as that of the 1% Respondent‘ahd 25'3"'Réspondent in
the said budgetary making process. Secondlv, hether the’ Petitioners’
fundamental rights under Article 27 and 47 of the Constltutxon have
been violated by the Respondents, Jomtly or qever'ﬂly Lastly, [ wili

consider what remedies are available to the Petitioners, if any.

“Whether the impugned’circulars wére issued in breach of the law

and the legislative I:'i;ill'fi]ﬂl‘i v of County Assemblies

As already stated, in-order to determine the dispute before me, it is
important to ana]ys_e and confirm the budget making process as
outlined in thel Constitution and in the Public Finance Management

Act vis- a vzs the mandate of the County Assemblies as well as the 15t and

¢ Zha, Respondent in that process. If I understood Prof. Ojtenda well, his

submlssmn was that the Constitution does not allow the 1 Respondent

to ‘Hecide on matters concerning financing and fiscal management by
Counties and that its mandate is limited to making recommendations on
the basis of equitable sharing of finances while that of the

2ndRespondent is to ascertain the lawfulness of withdrawals from
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48.

Revenue Funds created under Article 207 of the Constitution. [t was
therefore his submission that there is no lknown law presently that
mandates any of the Respondents to approve budgets or determine
votes on account of budgets of County Assemblies and to do so would

amount to usurping the powers of the County Assemblies and therefore

the cellings recommended by the 15t Respondent through Reference No.

CRA/CGM/Vol. lil/99are illegal.

[t is-important to state from the outset th_a__tﬁhe bu_c:i:éetafjif; process in
Kenya is undertaken both at the National'Leve! a.hlt:l' at'the County level.
At the National level, the process is manag%‘d_by the National Treasury
while at the County level it is mé’ihaged by the County Treasury. That
being so, the first principle ffﬂ'th_e billrdgetéi‘ry process is to be found in
Articles 201(b)(ii) and'ZlOZ[i)_Q‘f- the Cbnstitution which provide that
revenue collected na'ti'gha]ly.__sh-é-il{ be shared equitably between the
National and Couhty'(}ox;érn me-nts. As to how and the manner in which
that revenue is to be Sh’ared, Article 218 (1){a) of the Constitution is

importaiﬁ:‘as_ it di_recté that at least two months before the end of each

financial year, there shall be introduced into Parliament, a Division of

-Reye-ﬁiié‘ mBilI which shall divide revenue raised by the National

- Government among the two levels of Government.

The National budgetary process proper then starts with the preparation
of a Budget Policy Statement by the National Treasury as is provided for

in Section 25(1) of the Public Finance Management Act Seclion
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49, .
pr epared t_he 2014 Budget Policy Statement and presented the same to

25(4)(c) of the same Act requires that the Budget Policy Statement
must include the amount of indicative transfers of funds from the
National Govermmnent to the County Governments. Section 25{5)(a) of
the same Act enjoins the National Treasury in its preparation of the
Budget Policy Statement to seek and take into account the views of the
1sRespondent, County Governments, Controller of Budget, the
Parliamentary Service Commlssxon the Judicial Service COI’HIDISS]OH the
public and any other interested PELSONS Or groups: Scctlon 25(7) of the

Act then provides that Parliament, w1thm fourteen day‘s of subrission
to it of the Budget Policy Statement,: hall tabile and discuss its
recommendations and pass a resolution {f('jf;aglo;ﬁft it with or without

amendments. Thereafter, under tﬁ'e provision of Section Z5{8)of the

. Act, the Cabinet Secretary for.. mnce shal] take into account the

lesolutlons passed by Paiinment and finalize the budget for that
financial year. La:.t y, Lde‘.I Sectlon 25(9) of the Act, the f‘atmm}
Treasury shall pubhsh and pub] cize the Budget Policy Statement not
later than fifteen days after submission of the said Statement to

Parli amcnt

Parliament and that it was adopted by Parliament on 20% March 2014,

In accordance with Article 218(1)(a) of the Constitution which directs
that at least two months before the end of each financial year there shall

be introduced ‘in Parliament a Division of Revenue Bill which shall
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divide revenue raised by the National Government among the National
and County levels of Government, Parliament enacted the Division of
Revenue Act, 2014 which was assented to by the President on 30t July,

2014 and which came into effect on 4 August 2014 Section 3 of that

Act provides as follows;

“The ohject and purpose of this Act is to l_p.r-ayidé .for the
equitable division of revenue raised natiagm]:[yi:,'between the
natz’oﬁal and county levels 'ofgovgr;_zm‘e"h;'_fof gh__effﬁanciafyear :
2014/2015 in accordance wz’fh Artzc!e "éOS(E) of the

Constitution”,

Further and in the above context, Ai‘t'i'cle: 218(1] (b) provides for the
enactment of the Count}f'AHoczit_‘io‘l-ijtjfRevenue Act which provides for
the equitable allocation of révenue raised by the National Government
among the 4-‘7 Cédlnties: [n that regard, the County Allocation of

Revenue Act, 2014-in Section 3 states it objects as follows;

“fa) provide, pursuant fo Article 218(1)(b) of the

- . Constitution, for the allocation of the equitable share of
revenue raised by the National Government among the
County Governments il accordance with the resolution
approved Dy Parliament under Article 217 of the
Constitution for l’heﬁ'nancialyear2014/2015;

(b) provide, pursuant to Articles 187(2) and 201(2) of the
Constitution, for conditional additional allocations for
the financial year 2014/2015; and '
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(c) facilitate the iransfer of afiveaiions made to the County
Govermments under this Act from the Consolidated Fund
to the respective County Revenue Funds.”

50.  The National Budgetary process effectively ends when transfers are
made to the respective County Revenue Fu.nds and before I start on the
budgetary process at the County Level, [ ain aware that the Petitioners'
case is pegged on the import to be attached to Cirtu[af ‘Reference as

CRA/CGM/VOL.II/.99 issued by the 15t Respondent to all the Governors

_ and County. Executive Committee Members of Fmance in all the 47
Counties. In that regard, it was Prof. Qji ienda's submission that the said
Circular is void oun two fronts. Firstly, that it was issued without
authority and in breach of the Iegiéiative authority of County Assemblies
under the provisions of ArtiE}és 3_:‘18"'5;‘(,1)f:a;11d {2) of the Constitution.
Secondly, that in issuihg a.nd"'-”é-t:ting on the said Circuiar, the
1stRespondent violated Article 189 (1) of the Constitution as it failed
to consult Countj Assemblies on a matter that fell within their mandate

and would inJe_ffect affect them,
51, Foravoidance'of doubt that impugned Circular reads as follows;

"COMMISSION ON REVENUE ALLOCATION

Our Ref: CRA/CGM/VOL.II1/99 2204 April, 2014

" All governors -
= County Executive Committee membm s -~ Finance
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RE: RECOMMENDED BUDGET _CEILINGS _FOR _COUNTY
ASSEMBLY _AND _COUNTY_ _EXECUTIVE BASED ON
RECOMMENDED BUDGET ON_COSTS OF NEW COUNTY
STRUCTURES OF KSHS.30,232 MILLION

Attached please find CRA recommended cetlings for County Assembly
and County Executive with accompanying notes.

Please note that where budget exceeds the recommended Céifings it
would be at the expense of the costed devolved serwces which will

consequently affect service delivery.
Yours sincerely,
SIGNED

George Ooko
COMMISSION SECRETARY

cc - Controller of Budget .
Clerk of the Senate . = ;
- Ag. CEO, Council: Of(“ovemors " (Emphaszs added)

Three facts can_bé:"cwle_cjr]jf-'fdis_cemed from a plain reading of the Circular,
Firstly, it was iSSLle,d_bif”‘the 1st Respondent. Secondly, it was directed at
Governorsqana‘ﬁ(‘fpuﬁty Executive Committee members in all the 47

Counties. and“lastly, it recormmended budget ceilings for County

Asselﬁ'bl’ie‘é?"and County Executives and in that regard a question arises
ff-__whether the 15t Respondent had powers to issue the Circular and lastly,

if'so, whether the recommended ceilings were within the law.
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572. The 1t Respondent is an Independent Commission established under
Article 248(2) of the Constitution. Its functions are stipulated under

Article 216{1)and (2) of the Counstitution as follows;

“(1) The principal function of the Commission on
Revenue Allocation is to make recomumendations
concerning the basis for the equitable”sharing of
revenue raised by the National Goverﬁin ent-

(a) between  the National  dnd  County
Governments and - -

(b) among the C ounty"Govermnen ts”.

(2) The Commission shall also make recommendations on
other matters concer'mng ‘the fmancmg of, and financial
management by, Copmty Governments’ as required by this
Constitution 'a.n:‘d Nntfpnal legislation.” (Emphasis added]

in addition to'the above provisions, Section 10(1)of the Commission
on Revenue ‘Al]océﬁon Act,Cap.5Eprovides as follows;

"’(1) In addltlon to its principal function under Article 216(1)
of the Constitution, the commission shall, in accordance

" Fowith clause (2) of that Article -

(a) Make recommendations for consideration by
Parliament prior to any Bill appropriating money
out of the Equalization fund is passed in
parliament.

(b) Upon  request  from the Senate,  make
recommendations on the Dbasis for allocating
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53.

among the counties the share of National revenue
that is annually allocated to the County levels of

Government

{¢c) Submit recommendations to the Senate, National
Assembly, National Executive, County Assembly and
County executive on the proposals made for
equitable distribution of revenue between the
National and County Governments and amongst the
County Governments taking into™ account the
criteria set out in Article 203 of the Constitution,
including recommendations —on ‘the amounts
earmarked for specific pmpoves stich as the
constituency developmentﬁmd among others; and

(d) Perform such cther ﬁmctzons as are provided for by
the Constitution or any’. ‘other written law.”

(Emphasis added)

Looking at the above provisidhsréhd.aH of them read together, the 1st
Respondent is the body ‘Chargréd with the responsibility of making

recommendatio‘ns"‘z’n¢ei'-'czl('a to the Senate, the National Assembly, the

National Exeéii%ive Cduutv Assemblies and County Executives on the
basis upon wh}ch 1e\enue would be shared equitably between the
National, qnd County Governments. 1t alsoc recommmends how the

revé%@e_‘"éllocated to the County Government level would be shared

" among the County Governments, It alsc makes recommendations on

matters concerning the financing and financial management by the

County Governments. None of the Parties disputed these facts but the

point of disagreement is whether those recommendations are hinding

on all the organs to which they are made. Mr. Moimbo for example

warned this Court against any interpretation that would mean that the
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54.

55.

recommendations aforesaid are not binding. What is the law on the

subject?

The Concise Oxford English Dictionary defines “recommend” as;

“ti)  put forward with approval as being suitable for «
purpose orrole
(i) Advise as a course of action”,

Taken in its ordinary English meaning, it would therefore mean that
‘recommendations’ do not have a binding effect on“the person or body
to whom they are made. Recommendation are not the same as

‘directives’ or ‘directions’ which are certainly binding on those to whom

they are addressed, - See Re f}?Omson"'[suﬁfa}. However, in the context
of the Petition before 'inﬁe' and in order to interprete
‘recommendations’, the Coh;s_tilt{ition must be read as a whole in order
to ascertain its aim and object.sa as to establish the aim of the drafters

of the Constit.ution_-,—,_Séei{ggufa and Others vs The Attorney General

(2005) AHGRLR.197(Ug CC 2005).Heed must therefore be paid to the

lang@agé‘: used and the coutext of the specific provision under

: considération,

Il that regard and further to what | have stated above, Article 217 of

the Constitution states that;

“(1) Once every five years, the Senate shall, by resolution,
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(%)

(3)

(4)

determine the basis for allocating among the Counties
the share of National revenue that is annually allocated

to the County level of Governiment.

In determining the basis of revenue sharing under clause
(1), the Senate shall—

[a) take the criteria in Article 203 (1) in to.account;

(b) request and consider recommendations_from the
Comimission onn Revenue A[]ocntion;f E

(¢) consult the County Govemors the Cabinet

Secretary responsible for jmcmce and — any
organisation of County:( Govcr nments; and

(d) invite the public, inch!ding professional bodies, to
make submissions.to it on the matter.

Within ten days after-the Senate adopts a resolution
under clause (1), the Speaker of the Senate shall refer the
resolutmn to the Speaker of the National Assembly.

Wzthm SIAC_}J days after the Senate’s resolution is referred
under clause (3), the National Assembly may consider the
reso[utmn and vote to approve It with or without

amendments, or to refect it,

If the National Assembly--

(a) does not vote on the resolution within sixty days,

the resolution shall be regarded as having been
approved by the National Assembly without

amendment; or

(b) votes on the resolution, the resolution shall have
been--

PETITION NO368 OF 2014 (JUDGMENT)

Page 32



(6)

)
- ®

(%)

(i) amended only if at least two-thirds of the members
of the Assembly vote in support of an amendment;

(ii}  rejected only if at least two-thirds of the members
of the Assembly vote against It irrespective
whether it has first been amended by the Assembly;
or

(ifi) approved, in any other case.

If the National Assembly approves an amended version of
the resolution, or rejects the reso‘llutfo'ﬂ”, the Senate, at its
option, may either-- . |

(a) adopt a new resolution under clause (1), in which
case the provisions of this clause and clause (4) and

(5) apply afresh;.or

(b) request that the matter be referred to a joint
committee of the two Houses of Parliainent for
mediation under Article113, applied with the
necessary modifications.

A resolution under this Article that is approved under
clause (51shall be binding until a subsequent resolution

has been approved.

Despite clause (1), the Senate may, by resolution
supported by at least two-thirds of its members, amend a
resolution at any time after it has been approved.

Clauses (2) to (8), with the necessary niodifications,
apply to a resolution under clause (8).” (Emphasis
added]
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57.  The bonding of nature of a resolution above is quite different, obviously,

from a mere recommendation. Important is also Article 218 (2) of the
Constitution which provides as follows;
I((I)

(2)  Each Bill required by clause (1) shall be accompamed by
a memorandum setting out—

(a) an explanation of revenue allocation as pr oposed
by the Bill;

£ 4T P i
the criferia

Y e vy .
an evaluation of the Bill inrelat

tio
mentioned in Article 203 (1) and

4
T
<

I

—

(c) asummayofany sz'(rr'ziﬁcnnt deviation from the
Commission on Revenue Allocation’s
recommendations, with-an explanation for each
such devmnon (quhczszs added}

The import of the above provisions is that a recommendation made by

the 1t Respondent to the Senate in not binding but for good order,

reasons for a deviation must be given.

58. As to who the recommendatlo ns are generally made to, Article 218(5)

pl oves as follows;

216 (1)
(2)
(3) ..

{4) .

(5) The Commission shall submit its recommendations.
to the Senate, the National Assembly, the Nalional

PETITION NO.368 OF 2014 (JUDGMENT) Page 34



Executive,  County  Assemblies and  County
Executives,”

Reading Articles 216, 217 and 218 of the Constitution as well as
Section 10(1) of the Commission on Revenue Allocation Act, Cap.5E,

a number of facts can be distilled a viz;

(i) The principle function of the 1t Respondent is to make
recommendations to the Senate, the National Assembly, the

National  Executive, County  “Assémblies and County

Executives,

(i1) By the very nature of I‘é'Co;111ne1f_1dati011s, they are persuasive
but net binding dn the. perébn or body to which they are

directed.

(i} lts principal functions in Article 216(1) and (2)of the
Constitﬁ_tioﬁ are to be supplemented by legislation and

hence Section 10(1) of the Commission on Revenue

Allocation Act, which has been reproduced elsewhere

above,

(iv]  The impugned Circular if looked at in the context of Article
216(1) (2) and (5) of the Coustitution and Section 10(1)

aforesaid cannot be said to be unlawful or unconstituticnal
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as argued by the Petitioners because it was made well

within the mandate of the 15t Respondent.

But thatis not the end of the matter because it has been argued that the
Circular has breached the legislative authority of the County Assermblies.
How has that been done? The Petitioners have stated that the Circular
had the effect of invalidating their County Fiscal Strategy Papers, County
Budget Estimates of Revenue and Expenditure,;,Apprdpri’ation Bills and
Finance Acts but I am at pains to underst_;mdf..jchat Varguni:"ent because
while the circular was issued on 22“dAp1"f1 2014, the law providing for
budgetary ceilings, being Section 12 of the County Allocation of
Revenue Act, 2014 came into force an 5 September 2014 while this

Petition was filed on 237 July 2014,
Section 12 aforesaid provides as follows;

“Section 107 of the Public Finance Management Act is amended
by inserting the following new Subsection immediately after

subsection (2] -

(24) pursuant to Articles 201 and 216 of the Constitution and
. notwithstanding Subsection (2), the Commission on Revenue
‘Allocation _shall recommend to the Senate the budgetary
ceilings_on__the _recurrent expenditures of each County -
Government.” (Emphasis mine)

Prof. Qjienda in the above context, submitted that neither the Division
of Revenue Act, 2014nor the County Allocation of Revenue Act, -

2014 contained block figures of revenue that goes to each County
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government as budgetary ceilings set by the 1s'Respondent vide the
impugned Circulars, [ have again looked at the impugned Circular and
the accompanying notes which provide for budget ceilings in block
figures to each County. Where then is the dispute? Whether the
Petitioners acted on the circular is a non-issue because in fact it was not
binding on them or Parliament. That issue is moot because-once [ have
found that the recommendations made are not bindih_ﬁg‘,ﬂthen it follows
that any complaint by the Petitioners ought to, be di:ré'é‘t"é_d at the State
Urgans with the final say on the budgets i.e. I-?'fc}‘r]ialnl‘ie‘nt. There is no
argument hefore me that the County AI,Id-jcationf(qu'R‘e\?enue Act, 2014

Is unconstitutional or that Section 12-\?\!'}11'_9117introduced budgetary

ceilings is unconstitutional. I h“'éf“\?elﬂalso._:not seen any argument that
Section 107 of the Publi,c:{Fingnc@ Mﬁﬁagément Act, Cap.142 is
unconstitutional. ThatAScctid'llA'ﬂ‘:l‘l"b'f'avoidance of doubt proves as
follows;

(1) A Cpuﬁiy Treasury shall manage its public finances in
accordance with the principles of fiscal responsibility set
. out in subsection (2) and shall not exceed the limits

- stated in the requlations.

- (2).. In managing the county Government’s public ﬁ'}mnces,
 the County Treasury shall enforce the following fiscal
- respansibility principles-

(a} the county Government's recurrent expenditure
shall not exceed the County Government's total
revenue;
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(b)

(c)

@

(e)

(g)

over the medium term a minimum of thirty percent
of the County Govermment’s budget shall be
allocated to the development expenditures;

the Counly Government’s expenditure on wages
and benefits for its public officers shall not exceed a
percentage of the County Government’s total
revenue as pr esczrbed by the Cozmty FAecuiwe

the Coun Cy Assembfy,

over the medium te__rrﬁ,_;i thes, Government’s
borrowings shall be used only:for:the purpose of
financing development expenditure and not for
recurrent expenditure;

the County débt shall be maintained at a
sustainable Ieve[ as approved by County Assembly,

the_ﬁ;cdf :rfisks gha]l be managed prudently; and

a reasonable degree of predictability with respect

o to the level of tax rates and tax bases shall be

maintained, taking into account. any tax reforms

" 3 thkibmay be made in the future,

-2 (3) For.-the purposes of subsection (2) (d), short term
i porrowing shall be restricted to managerment of cash
i flows and shall not exceed five percent of the most recent

- aqudited County Government revente.

(4) Every County Government shall ensure that its level of
debt at any particular time does not exceed a percentage
of its annual revenue specified in respect of each
financial year by a resolution of the County Assembly.
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59.

60.

(5) Theregulations may add to the list of fiscal responsibility
principles set out in subsection (2).”

Read together with Section 12 aforesaid, the above principles are
crucial in the management of funds allocated to County Governments
and I see no reason in the circumstances to delve into ‘them.in the
circumstances of the Petition before me because there ié no issue raised

with regard to them.

Without Section 12 or Section 107 above :bein-g decla}:@d lljz'hlawful,_ I do _

not see the value of any case made out of a non-binding Circular while

the law that came subsequent to it remains intact.

Notwithstanding my findings_abové,yl also understood one of the
Petitioners’ complaints .to be that the 1st Respondent issued the
impugned Circular without haviﬁg involved and consulted them. I shall

now turn to consider this submission.

The 1=t Résppnaent is an Independent Constitution Commission and as

stlcﬁ.und'er, Article 249(2), it is not subject to the direction or control

df—'any‘ person or authority. The Supreme Court in Re_Matter of the

Interim Independent Electoral Commission (supra}expressed itself

in the following terms as regards independent commissions;

“While bearing in mind that the various commissions and
- independent offices are required to function free of subjection
to “direction or control by any person or authority”, we hold
that this expression is to be accorded its ordinary and natural
meaning; and it means that the Comumissions and independent
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offices, in carrying out their functions, are not to take orders or
instructions from organs or persons outside their ambit,
These Commissions or independent offices must, however,
operate within the terms of the Constitution and the law; the
“independence clause” does not accord them carte blanche to
act or conduct themselves on whim; their independence is, by
design, configured to the execution of their mandate, and
performance of their functions as prescr ibed in  the
Constitution and the law.” : :

The Court went further to state that;

ke

For due operation in the matrix, * mdbpeu ence! does not mean
"detachment”, ‘“isolation” or "dfsengagement“ Jfrom other
players in public governance. Indeed, for practical purposes,
an independent commission will oﬁen ﬁnd It necessary to co-
ordinate and harmonise: ALs activities with those of other
institutions of Government, or. other Commission will often find
It necessary to co-or dma.te and. harmon.rze its activities with
those of other.: mstztutmns of Government, or other
commissions, so as'to mmnmze results, in the public interest.
Constant Consultatzon and co-ordination with other organs of
Government, and wzth civil soclety as may be necessary, will
ensure a seamless, and an efficient and effective rendering of
service to the people in whose name the Constitution has

mst:{futed the safegquards in question,

_,Ij:‘ thén concluded as foilows;

The maral of this recognition is that commissions and
mdependent offices are not to plead “independence” as an end

~in itself; for pubic-governance tasks are apt to be severely
strained by possible “clashes of independences.”

61.  Tam duly guided on the interpretation of the law as above and it is clear

to me that the 15t Respondent cught to perform its functions as provided

oy et rteramr
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for under the four corners of the Constitution and the law. Further, in

meeting its objectives it is bound by the provisions of Article 249
(1}which are as follows,
‘(1) Theobjects of the commissions and the independent
offices are to—

(a) protect the sovereignty of the people; *

(b} secure the observance by all State organs of
democratic values and principles; and

(c) promote constitutionalisin”, =

Some of the democratic values and princi:pl_es which also bind the 1st
Respondent are those stated at Af’tigie 10 of the Constitution are as

follows;
(e

(2) The Natiénal vilues and principles of governance
include~—

(a) patriotism, national unity, sharing and devolution
- of power ,the rule of law, democracy and
participation of the people;

(a) human dignity, equity, social justice, inclusiveness,
equality, human rights, non-discrimination and
protection of the marginalised;

(c) good governance, integrity, transparency and
accountability; and State and religion. National
symbols and national days. National values and
principles of governance.
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62,

63.

64

(d) sustainable development.”

Furthier, under Article 216(3) of the Constitution;

“(3) Informulating recommendations, the Commission shall
seef—-

(b) to promote and give effect to .the criteria
mentioned in Article 203 (1);

(c) when appropriate, to define and.‘enhance the
revenue sources of the 'national’ and county

governments; and

(c)  toencourage fiscal responsibility.”

In addition to the above, S_ectio-'iri_iO(Z] of the Commission on

Revenue Allocation Act provides that; -

“In making recommendations under this Section, the
Commission shall  take into consideration such facls or
information as may be given to it by a County Government”,

Havi_ng_reﬁa'ered‘ the law as [ have done above, did the 1st Respondent
seel’ ,é.n.y information from County Governments before making the

recommendation for budgetary ceilings and was it obligated to do s07 ]

~do not think so and { say so because [ have no evidence to the contrary.

Section 10(2) above creates no obligation in the manner suggasted by
the Petitioner although the information required may be useful to the 1

Respondent. Itis a matter wholly of discretion on its patt.

PETITION NO.368 OF 2014 (JUDGMENT)

Page 42



65, 1 relterate that the 1st Respondent was not bound by the Constitution

and the Act to seel information and representations from the County

Government before making its recommendations on budget ceilings. |

(a)

(b)

()

say so well aware that the principles in Article 189 of the Constitution
encourage consultation be‘tweézl the two levels of Government and |
dare add that the same principles would apply to relatlons between the
levels of Government and Independent Commissions and Offices. That
Artlcleplowdes as follows; |

(1) Government at either level Sth—Q .

perform its functions, and exercise its powers, in a
manner  that . respects' :the functional and
institutional miegnty of gavernment at the other
level, and- respects:..the constitutional status and
institutions ofgovernment at the other level and, in
the case of county'government, within the county
level; . X

assist, "S‘Upport and consult and, as appropriate,
implement the legislation of the other level of
government; and

liaise with government at the other level for the
- purpose of exchanging information, coordinating

policies and administration and enhancing
capacity.

(2) = Government at each level, and different governments at the
county level, shall co-operate in the performance of functions
and exercise of powers and, for that purpose, may set up joint
committees and joint authorities.
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(3) In any dispute between governments, the governments shall
make every reasonable effort to settle the dispute, including by
mean of procedures provided under national legislation.

(4) National legislation shall provide procedures Jor settling

- Intergovernmental disputes by alternative dispute resolution

mechanisms,  including  negotiation,  mediation and
arbitration.”

66.  Inaddition to the above, [ am aware of the provisions of Section 25 (5)of
the Public Finance Management Act which provides fhat,‘
(1) o
(2)
(3)

)
(5) In preparing the Budget Policy Statement, the National

Treasmy_shaHVSeek”‘c_md take into account the views of -
{a) the 60’77‘1717f$§'io:1 on Revenue Allocation;
{; b) Coﬁ}l'ty Governmernts;
- (¢} Controller of Budget;
-'}(a'} | The Parliamentary Service Commission;
{e) | The judicial Service Commission;
(f)  Thepublic; and

(g) Any other interested persons or groups;”

67, All the above provisions read together would point to the fact that in the

entire budgetary process, the views of County Governments and
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69. .

Assemblies are important and ought to be considered and taken seripusly

iy making the Budget Policy Statement which would be used in preparing
the National Annual Budget but T am not prepared to hold that it is @
mandatory obligation to do sa on the part of the 1% Respondent. 1say 50
because while it is a good practice to consult and in terms set out in

Article 189 above, failure to do so cannot amount to a vioiation of any
law or the Constitution itsell. The point is that out of tespect for-each
other's roles and expertise, each crgan should not off-h'mdedly dismiss
any suggestions or.information obtained fzom the othe1 but “Failure to do

so cannot attract this Court's sanctions.

" Having found as | have, I must now c01151d61 the other interrelated issue
on whether the 15t and 20 Respcndonts usmped the legislative mandate
of the County Government in the County budgetary process. Prof.

Ojienda str enuousiy submitted on this point and argued that the
Circular is unconstxtu'tmnai unlawﬁﬂ and manifests anarchy because
approval obeutxty budgets is within the mandate of County Assemblies
and it is not within the 15t and 2ndRespondents’ mandate o determine

particuldr votes on County Budgets.

[n that ré’gard, under the provisions of Section 104(1)(a)(b) of the
public Finance Management Act, itis the responsibility of the County
“Treasury to prepare the Annual Budget for a County and co-ordinate the
- preparation of Estimates of Revenue and Expenditure of a County

Government. The procecure for the budgetary process under
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Section117 of the Public Finance Management Act therefore starts
with the preparation of a County Fiscal Strategy Paper which s then
submitted for approval by the County Assembly by Z8% February of
each financial year. In preparing the County Fiscal Strategy Paper, the
County Treasury is obligated to specify the broad strategic priorities
and policy goals that will guide the County Government in preparing its
budget for the coming financial year. Thereafter, und_e':; Section 118 of
the Act, the County Treasury prepares a County Bngét Review and
Outlook Paper in respect of the County for each financial year and

submits the paper to the County -Exfécutivé{ Committee by 30
September of that year. The County Executive Committee then is
obligated to discuss that Outlook’ Paper and after approval it is laid

before the County Assembly héfore it (s published and publicised.

70. The County Government budget process therefore consists of the

following stages as stipulated under Section 125{1) of the Public

Finance Management Act;
(1)

{a) 'Integrated development planning process which shall
.. include both long term and medium term planning;

(b} Planning and establishing financial and economic
priovities for the County over the medium termy

(c) Making an overall estimation of the County Government's
revenues and expenditures;

PETITION NO.368 OF 2014 {JUDGMENT) Page 46



71,

(d) Adoption of County Fiscal Strategy Paper;

(e) Preparing budget estimates for the County Government
and submitting estimates to the County Assembly;

(f)  Approving of the estimates by the County Assembly;

(9) Enacting an appropriation law and any other laws
' required to implement the County Government’s budget;

(h) Implementing the County Government’s lﬁud@*et; and

(i) Accountmg for and evaluatmg, the Com:vty Government's.
budget revenues and eApendItur es.

{2}  The County Executive Committee membe} for Finance shall
ensure thal there is public paracrpatron in the budget
process.”

As can be seen and above, one can only but agree with Prof. Ojienda for
the Petitioners that it is within the mandate of the Treasury, County
Executive and Count_y'.'Assemny. tc prepare and approve budgets for a
County. Howéyer, that‘pr_ocess cannot be read in isolation of other
processes bécause”lﬁhave already found that it is within the mandate of
the 1t Respondént to recommend to the Senate, the National Assembly,

the County Assembly and the County Government on equitable sharing

of revenue between the two levels of Government and as between

County Governments. By so recomimending, the 15t Respondent would in
essence be performing ifs obligations under Article 216 of the
Constitution and [ therefore reiterate that even if the 1% Respondent

had recommended budgetary ceilings in the County Budgets for
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72,

2014/2015 financial year, that action does not viclate the Constitution. |
further reiterate that it is actually the core responsibility of the 1=
Respondent to recommend the manner in which the National Revenue
‘s to be shared between the two levels of Government and among the
Counfies and such recommendation may include prescribing ceilings.
However it must do sc in the framework and in accordance with the

Constitution and the law as | have found elsewhere above.

Refore [ conclude on this issue, | recalt that-by Prof .'Ojienda'subnﬂ't-t-ed
that there are strict timelines and systems of‘c':hecks and balances
required to be observed by Counly Assé'lnb@igs."'il1 enacting County
budgets. In that regérd, under th'é.rprovi,sions of Sections 117, 125,
129and 133 of the Public fiilal_1ce:"1'\'I_:;111égement Act, the following
instruments must be passed dur;in""g the budgetary process in each

financial year;

)y A CQuhty Fiscal Strategy Paper, which, pursuant to the provisions
of Sections 117(1) and (6) of the Public finance Management

. Act must he submitted to a County Assembly by the County
;Fz‘easury by 28 February each year, and adopted by the County
"Asse.mbly by 14t March each year. [tis the County Fiscal Strategy
Paper that presents the fnancial outloek of a County with respect

to County Government rqvenueé, expenditures and borrowing for

the coming financial year and over the medium term;

e S
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(i) A County Budget Estimates of Revenue and Expenditure, which,

pursuant to the provisions of Sections 125(2) (a), 129(6) and
131(1) of the Public Finance Management Act, must be
presented to a County Assembly by the County Executive
Committee Member for Finance by 30% April each year and

approved by the County Assembly pz‘omp‘tly and in any event

before 30% June each vear;

(iii) A County Appropriations Act which the County Assembly must

consider and enact by 30t June each year; and

(ivi A County Finance Act, whlich pursuant to the provisions of
Section 133 of the Public FiﬁénceManagement Act, a County

Assembly must consider and enact by 30t September each year.

In the above context, T note that the Impugned Circular is dated
22%April 2014. As can he seen from the provisions of Section 117 of
the Public Finance Management Act, the County Fiscal Paper ought to
be prepared by 28t of February in each financial year, | must therefore
ag;’ée witﬁ Frof. Ojienda that for Counties to comply with the Circular as
issued by the 1st Respondent, they had to restart the budgetary process
with the preparation and adoption of the Fiscal paper. But to my mind
the issue is moot considering that the Allocation of Revenue Act, 2014
is in operation and it is the one that creates the Tori”fenc:ling ceflings even if

itis based on non-binding recommendations from the 1st Respondent, |
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706.

will say no more on the subject because that Act is not the subject of

challenge in this Petition.

The last issue | will deal with on this question regards the submission
made by the Petitioners that it is the constitutional duty of the County
Assemblies to approve budgets for County Assemblies and as such the

2nd Respondent acted wltra vires its mandate by purporting to approve

the said County Budgets.

In that regard, under Article 228(4) of the Constitution, the mandate

‘of the 2n¢ Respondent is to oversee the imp‘l'ementation of the budgets of

the National and County Governments by autharizing withdrawals from
public funds under Articles 204, 2(}6Aah’cl 207 of the Constitution.
Under Article 228(5), the Controller of Budget shall not approve any

withdrawal from a pubtic fund unless that withdrawal is authorized by

Jaw.

If | understood Mr. Arwa properly, his submission was that the 2ud
Respohdentﬁ Had failed to authorize withdrawals from the County
Revehue"ﬁund mainly because the County Assemblies had disregardead

the recommendations made in the respective Circulars issued to them

on diverse dates between 5% June 2014 and 16% June 2014 The

question I must therefore answer is whether the 2n¢ Respondent acted

ultra vires its mandate by so doing.
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[n that context, [ recall Mr. Wawern, the Legal Officer for the 2w

Respondent stated in his Affidavit that in the financial year 2013/2014,
the County Assemblies approved flawed budgets and thereafter their
Appropriation Acts were rendered on rendered equally flawed and as
such withdrawals from the Revenue Fund were not approved. That in
order to avoid a similar situation for the financial year 2014/2015, the
Znd Respondent advised County Assemblies to present b.u.dget erlstimates
to the 2nd Respondent for comments prior to:the enactinent of the
Appropriation Acts and that the budget estimates J We'r:é thereafter
submitted and the Controller of Budget wrote letters on diverse dates
between 5t June and 16t July 2014 advising the County Gover'nments

on what items their budgets ought to. have included before their

finalization and ultimately enactment of the Appropriation Acts; Was

thata lawful action on the part of the 2n¢ Respondent? 1 think not,

[ say so because thé law on Athe subject is very clear, Section 102 of the
Public Finance Management Act sets out the principles that County
Governments must aidhere to in respect of public finances. They are as
follows; |

“(1)- Each County Government shall ensure adherence to—

() the principles of public finance set out in Chapter
Twelve of the .

(b) the fiscal responsibility principles provided in
section 107 under this Act;

(c) national values set out in the Constitution; and
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(d) anyother requirenents of this Act.

(2) The County Executive Committee shall observe principles
of collective responsibility in exercising their functions
under this Act.

(3) In making decisions a county assembly shall take
cognisance of Article 21 6(2) of the Constitution.”

79, As regards the responsibility of a County Treasury_\;ﬁith respect to-
County public funds, Article 207(1) of the _CO]"lStli'tLiltip.H as well as
Soction 100 of the Public Finance Management Act establishes a
County Revenue Fund for each County 'Gb\_/:(_-zrnment' and the fund is to be
administered by the County Treasury. Un-der SéCtion 109(4) of that
Act, the County Treasury shall arrange for the fund to be kept in the
Central Bank or an account applr‘o‘vedru by the County Executive
Committee member responsible for finance. Under Article 207(2)(3)
s well as Section 109(6) of the Public Finance Management, the

County Treasury shall obtain the approval of the Controller of Budget
- before withdrawing money from the County Revenue Fund under the
authority o‘f_an- Act of the County Assembly appropriating money for a
public purpose, an Act of Parliament ar county legislation that imposes a

- charge on that fund or in accordance with the provision of Section 134

and 135 of the Public Finance Management Act.

80. Prior to the above processes and as stated earlier, the budget process
in a County starts with the preparation of the County Fiscal Strategy

Paper by the County Treasury. Under Section 117 {2) of the Public
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Finance Management Act, the County Treasury ought to align its
County Fiscal Strategy Paper with the national objectives in the
Budget Policy Statement. The County Treasury shall in that regard,
include in its County Fiscal Strategy Paper the financial outlook with
. respect to county government revenues, expenditures and borrowing
for the coming financial year and over the medium temﬁ. Under
Section 117 (5)of that Act, in preparing the County Fiscal Strategy
Paper, the County Treasury shall seek and take into écﬂc‘ount the views
of the Commission on Revenue_AHocat"iqn, the ;J__ijli’é, aﬁy interested
persons or groups and any other forum th:'a:"t"is' established by
legislation. Under Section 1260f that Act, i‘n.dféveloping the County
Fiscal Strategy paper, the Cour’i;'tjz.‘Treasury consults with and takes
into account the recommendations ‘lc'jf the 15t Respondent and not the
27d Respondent. Similarly, in 'dué\;f'éioping the County Development
Plan, the County Tlf“'éésm:y Vsends the approved copy by the County

Assembly.

[n addition, Section 131(1) of the Public Finance Management Act

provides that:

“the County Assembly shall consider the county government

- budget estimates with a view to approving them, with or

without amendments, in time for the relevant appropriation
law and any other laws required to implement the budget to be

passed by the 30th June in each year.”

* ‘
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82.

[ have deliberately reproduced the above sections of the Public Finance
Management Act to demonstrate that nowhere in the law is any role
created for the 204 Respondent and specifically for it to review budgets
of County Governments hefore they are enacted. Fiscal reporting
mechanisms are clear at the National level and so are they in the County

level with the County Executive, County TreaSLlry"and County

Assemblies each charged with the respousibility of ensuring

- accountability and transparency in utilization of County resources and

specifically, the mandate of approving County Budgets is the
responsibility of a County Assembly. I must therefore agree with the
Petitioners that the 2nd Responaent obviously encroached on their
mandate when it séught to get in_voIVéd in their budgetary processes. |
have read the affidavits of Mr. Waweru Tuti and Mr. George Ooko and
whereas [ note their concerns about the alleged untidy spending habits
of County Governments and alleged claims of misuse of public funds as
well as the need to ensure prudent utilization of public funds, good faith
and mreahi'ngful i,njteni’ions are worthless if those abjects and designs are

cons'ﬁitufionally and statutorily objectionable.

Before I conclude on this issue, [ also recall the submission made by Mr.

Oraro that the various County Appropriation Acts are invalid as they are.

in conflict with the Constituticn and as such are not enforceable.
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84,

Itis indeed true that under Article 191(2) of the Constitution, National
tegislation prevails over County legislation. However, in terms of the
Petition before ine, and as ! have found elsewhere above, | have not seen
any law authorizing the 2nd Respondeﬁt to undertake the function of
approving County Budgets. Article 228 is very clear that the 2ad
Réspondent only oversees the implementation of budgets. In that
regard, the importance of the Appropriation Act is O“bA”l\f‘iOLle and cannot
be understated. The argmment made by the Rcspondén‘ts that the 2nd
Respondent would only authorize withdrawals Fi‘om the County
Revenue if the law and the budgetary ﬁl“oces'é as eﬁvisaged by the

Constitution and the Public Finance Méimgelﬁent Act, 2012 was

adhered to is a matter of interpretation of the Constitution and Statute
based on a specific set of‘.‘éonj:esfé'a*fa'.jt:ts. Whé should ultimately
determine alleged violations of the Constitution and the Public
Finance Managemeiﬁ’Acf? th determines whether the County
Appropriation Actsare in li‘ne with the Constitution and Public

Finance Management Act.

Th_e‘pr.O:Vision's of Article 165 of the Constitution are clear in that

regard. For avoidance of doubt it states thus;

165(3)°(1) ...
{a)
(h)

()
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(3)  Subject to clause (5), the High Court sirall ave—

()

()

(c)
()

(e}

jurisdiction fo deferniine the gquestion whellier «
right or fundamental freedom in the Bill of Rights
has been denied, violated, infringed or threatened;

Jurisdiction to hear any question respecting ihe

interpretation of this Constitution including ihe

“determination of=

(i)

(7i)

the question whether any laow is inconsistent
with or i contravention of this Constitition;

the question whether anything said to he done
under the authority of this Constitution or of
any law I8 incomsistent with, or in
coniravention of, this Constitution;

The dispute before me does not concern itself with the legality or

otherwise- of the Counties Appropriation Acts but it regards the

mandate of the 1t and 27¢ Respendent in the budgetary process and in

overseeing the implementation of County budgets. The allegation that

Counties had not submitted copies of County developments plans, debt

management strategies as required by the law was not proved and

given my findings as above, that issue i$ moot. That being the case, this

Court cannot enter into such a vague dispute. It would only intervene
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86.

had it been shown that the Appropriation Acts as enacted by the Countieg

violated the existing nationaj legislation or that the Petitioners acted in

contravention of the law, which is not the case before me,

In conclusion, the 2nd Respondent’s rgle s Himited to overseeing the
implementation of budgets including withdrawals from public funds,
But having said so, as will be seen shortly, in fact this Issue was not one |

in which any specific order was sought against the Znd Réspondent.

Whether the fundamental 1i his and freedoﬁi's"'of"the Petitioners

were violated
[now turn to consider the last issue I set out to determine which is the

alleged violation of the Petitioners’ rights‘hnder Articles 27 and 47 of
the Constitution, In this regard, P.r'df. Ojienda submitted that in issuing
the impugned Circular, the. 15t Respondent failed to consuit the
Petitioners thus ‘k‘iolating theiz* right to fair administrétive action as
provided for l.mder Article 47 of the Constitution. He also claimed that
the fact that the impugned Circular on budget ceilings targeted only

votes on account for County Assemblies and County Executive for the

financial year 2014/2015 and did not affect budgets of other State

: _Orgaiﬁs such as the National Executive, Nationa) Assembly, Senate,

Jﬁdiciary and the twelve Commissions and Independent offices, was

discriminatory and therefore a violation of Article 27 of the

Coustitution,

o e e
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88.

89.

90.

The 2n Respondent on the other hand argued that there was no
discrimination as alleged because budget cel ilings were set for all arms
of Governments and independent hodies and that all these other
Government agencies had complied with their budget ceilings
requirements save the Petitigners, On his part, Mr. Qraro submitted
therefore that the Petitioners are State Organs under A1 ticle 178(1) of
vhe Constitution and as such they are not persons Lqpable of enforcing

any of the fundamental rights and freedoms under the Bill of Rights.

| will start by determining this preliminary issie and if [ find that
County Governments are nol Dersons for purposes of enforcing
fundamental rights and freedoms, the matter ends there. If not, [ will

proceed and determine the merits of the claims aforesaid.

It is not in doubt that the Petitlonms have invoked the provisions of
Article 22 of the. Constimtlon to all eged]y enforce their right to
protection against dISCI imination and right to fair administrative action _
as provided for uridgr the provisions of Article 27 and 47 of the

Constitution respectively.

Articleﬂ-ZO(Z) of the Constitution is on the application of the Bill of

‘Rights and it provides that;

“Every person shall enjoy therights and fundamental freedoms
in the Bill of Rights to the greatest extent consistent with the

nature of the right orﬂmdamenmlfreedoms’.
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Under Article 260 of the Constitutiona ‘person’ includes “a company,
association or other body of persons whether incorporated or

unincorporated’,

The issue therefore is whether Coun ty Assembiies are persons capable

of having their fundamental rights protected and enforced. In answering

that question, Majanja | in County Government of Meru vs Ethics and

Anti-Corruption Commission (supra) stated as follows;
"A County Govermment is recognized as p_qrf 5f_t{he$fate organs
that exercise the sovereign power-of i’hé beoplé under Articles
1(4), 6 and 176 of the Constitution. Under Article 260 of the
Constitution. “State” when used as a noun, means the
'co[iectiw'ty of offices, organs imd other entities comprising the
Government of the Repzrb]fc‘under this Constitution” while the
term person, “includes a company, assocfatién or other body of
persons whether incorporated or unincorporated.” Under
Artfc[ez'l of the Constitution, the obligations, regarding the
imp[em'enta‘tibﬁ of fundamental rights and freedoms are cast
on th’é“‘on tlh'e State and every State organ, Article 22 of the
i Constitution, which has been invoked by the Petitioner, grants
“every ‘“persons” the right to Institute Court proceedings
claiming that a right or fundamental freedom in the bill of

Rights has Deen denied, violated or infringes or is threatened.”

The learned judge continued thus;
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"The provisions I have cited above show that there is a clear
distinction between a person and a Coun ty Government which
Is a State organ vis-a-vis the rights and obligations under the
Bill of Rights. Iam doubtful, that the County Government qua
County government can lodge a claim under Article 22 of the
Constitution against another State organ - to. enforce
Jundamental rights and freedoms as the Cm{niyH_Govemments
is hot a person for purposes of the Con.stit&tign ad more
particularly the Bill of Rights. I therefore find and hold that
“the Petitioner cﬁnnot agitate ,-:a claim for- violation of
fundamental rights and freedomsr &g_agf;z&t the Commniission. |

therefore decline to gran L‘}jrqyer {b) of the Amended Petition,”

[lam in agreement with-.t"he le amed ]udge and [ adopt his reasoning in
the instant Peutlon [ do so because the Petitioners are not private
individuals but offlccrs Servmg in a public office as defined in Article
260 ofthe Constltutmu The Respondents are also officers and offices
in the same pubhc office and it is inconceivable how one can violate the

other’ s rlghts in the context of the Bill of rights. [n any event, in the

-cncums’tances of the Petition before me, any differences regarding the

ET';.,:fzscaI and budoetaly processes between affected State Organs should

not be such as to attract this Court’s intervention under the Bill of
Rights. Thaose differences are to be settled in the manner envisaged by
Article 189(4) of the Constitution and not by litigation predicated on

the Bill of Rights. In addition, the dispute at hand concerns the powers
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1. INTRODUCTION

11 Overview

1. Mr. Speaker, it is once again my honour to present to this August House the policy
highlights of the third Budget of President Uhuru Kenyatta's Administration for the fiscal
year 2015/16, in accordance with section 40 of the Public Finance Management Act, 2012
and Standing Order No. 241 of the National Assembly.

2. Mr. Speaker, before | proceed, | wish fo take this early opportunity to express my
sincere appreciation to the Budget and Appropriation Committee of the National Assembly
under the wise and very able leadership of Hon Mutava Musyimi, and other Departmental
Committees of Parliament for the constructive engagement with my team and for steering
the review of the 2015/16 Budget Estimates.

3. In the same vein, Mr. Speaker, allow me also to register my utmost appreciation to
all Kenyans who responded to my call for “Budget Submission” with very insightful
suggestions on how to move our country forward, | would also like to thank all the Hon
Membetrs who actively participated in various Departmental Committee meetings to review
the budget estimates and finally, Mr. Speaker, my gratitude goes to the entire staff at the
National Treasury who have worked many hours, including on weekends, under the able
leadership of the Principal Secretary, Dr. Kamau Thugge, to put together the budget
documents.

4. Today, Mr. Speaker, | am addressing Kenyans to inform them of the Government's
plan to strengthen our economy further, following the gains we have made so far. Of
course, we would have done much better were it not for the myriad of challenges we have
encountered; ranging from terrorist events in Nairobi, Lamu, Mandera and recently in
Garissa, We have also had {o deal with drought, low tourism, unfavourable taa prlee&‘and

a weak global economy. //:M
qent R

5. But Mr. Speaker, | want to say to Kenyans that the eCOHOMICs rgfeg/uas that\he“ y
Government is currently pursuing are helping us to deal with theSe h@ (?wmds Th&s can'’ "




be demonstrated by the fact that our economy continues to be among the fastest growing
in the region while preserving macroeconomic stability.

6. So, today, Mr. Speaker, we are taking further steps to consolidate these gains
within a framework of prudent management of public resources. That is why in this budget
we are continuing to allocate resources to areas such as infrastructure, agriculture, security,
health, education, social protection and youth empowerment, which will help boost growth
and create jobs.

7. Mr. Speaker, the resilience of the economy and creation of about 800,000 jobs last
year is by no means an accident.  We have significantly improved the business
environment: rolled out the biggest infrastructure in Kenya's history (the Standard Gauge
Railway (SGRY); completed key programmes in the roads and energy sectors; and brought
down the cost of living — Kenyans today are paying less for their electricity and fuel.

8. Mr. Speaker, the Jubilee Government's economic agenda is working and things are
getting better. The World has expressed growing confidence in Kenya's economic future
and Kenyans' too share that optimism.

9. Therefore, Mr. Speaker, this Budget is the extension of our existing solid economic
plan to take Kenya to the next level, We plan to continue to implement our plan to complete
the new rail in the shortest time possible, complete existing roads projects, build new roads
under a new approach known as Annuity, modernize security apparatus to make Kenya
safe and secure, support our farmers to protect their incomes, invest in the future by
unleashing the potential of Kenyan's and support devolution for effective delivery services.
This way we will grow our economy, create jobs and reduce poverty.

10. M. Speaker, in framing this budget, we have taken into account developments both
at the global and local fronts. The world economy is projected to grow by 3.5 percent and
3.8 percentin 2015 and 2016, respectively, up from 3.4 percentin 2014, buoyed by stronger
growth in advanced economies mainly as a result of the lower oil prices. However, growth
in emerging and developing countries remains subdued on account of weaker growth in
some major oil exporters because of lower oil prices and diminished macroeconomic space.

11, In Sub Saharan Africa, Mr. Speaker, growth is projected to slow down to 4.5 percent
in 2015, from 5.0 percent in 2014 largely due to lacklustre economic performance of Nigeria
and South Africa. However, in 2016, the economy of the Sub Saharan region is expected
to recover to 5.2 percent, due to the impact of lower ofl prices and investment in
infrastructure.

12.  Mr. Speaker, on the domestic front, growth and employment prospects remain
favourable. We have continued to implement prudent fiscal and monetary policies which



have resulted in low inflation, steadily declining interest rates, and a broadly stable
exchange rate and a sustainable public debt position. Reflecting these efforts, Mr.
Speaker, the economy expanded by 5.3 percent in 2014 supported by strong performance
in most sectors of the economy which offset the contraction in the tourism sector. The
economy, is expected to expand further by between 6.5 — 7.0 percent in 2015 and to
maintain the same pace over the medium term, bolstered by lower oil prices, higher public
and private investment, increased consumer confidence and higher total factor productivity
reflecting continued implementation of structural reforms and increased investment in
health and education.

13.  Inorder to anchor our reform agenda and mitigate against shocks that could deraif
our development agenda, we have a precautionary Stand-by Arrangement and a Stand-by
Credit arrangement with the IMF for an amount of SDR 488.52 million or US$ 688.3 million,
We intend to draw on the facility only in the event of an exogenous domestic or external
shock.

14, Mr. Speaker, our economy remains strong and its momentum is gaining pace. We
have invested heavily in improving the business environment, improving security,
enhancing the quality of transport infrastructure and access to affordable energy, reducing
dependence on rain fed agriculture, improving the quality of health care and educational
systems, and facilitating devolution, As a result, private sector activity is more dynamic and
we are attracting more FDI flows. These efforts have contributed to the higher growth
experienced in recent years.

15.  We nevertheless, Mr. Speaker, recognize that challenges remain — challenges of
high incidence of poverty and unemployment, frequent droughts and other weather related
shocks, low agricultural and industrial productivity, insecurity in some parts of the country
and fiscal inefficiencies and corruption.

16. M. Speaker, going forward, we must all arise and summon our collective will and
commit to tackling these challenges so as to unlock the full potential of our economy and
achieve prosperity for all Kenyans. Through this budget, therefore, Mr. Speaker, we are
continuing to focus on implementing the six thematic areas ctitical to not only addressing
the challenges | have just mentioned, but also driving our economy up the value chain to
become a regional manufacturing hub on its way to achieving upper middle income status.
Accordingly, Mr. Speaker, the FY 2015/16 budget will:

= First, prioritise addressing the security challenge which is critical to creating a
friendly business environment for our private sector. This will be complimented by
continued macroeconomic stability and continued efforts to reduce the cost of doing
business so as to unleash the efficiency gains necessary for achieving prosperity
for all;




» Second, we are committing more resources towards infrastructure development
and adopting innovative ways 1o hasten delivery of better roads and other
infrastructure necessary for reducing the cost of business and promoting
competitiveness and the productivity of our economy;

» Third, we are putting in place measures to drive agricultural and industrial
transformation so as to build resilience in our economy, ensure food security and
lower food prices, increase quality and diversification of exports, accelerate
inclusive growth, create jobs and reduce poverty,

» Fourth, we are also opening up opporunities to tap the latent talents and
entrepreneurial capabilities of our youth, women and persons with disability so as
to enable them actively participate in our economic transformation agenda;

= Fifth, we will continue to scale up resources and underpin reforms to enhance the
quality of our education and health care systems with a view to building a healthy
and productive human resource base that we need for driving economic growth
while at the same time ensuring adequate social safety net for our vulnerable
communities; and

= Sixth, Mr. Speaker, with devolution now taking root, the National Government
commits through this budget to work very closely with the county governments and
to facilitate them to build the capacity to better deliver services and development at
the grassroots level,

17.  Mr. Speaker, with this background, the rest of my speech will elaborate various
measures we are introducing under each of the six strategic areas. Thereafter, | will share
the fiscal outcomes for fiscal year 2014/15 and the fiscal forecasts for 2015/16 as well as
outline the tax and other policy measures we are proposing to support growth of private
sector and employment creation.

2. IMPROVING THE BUSINESS ENVIRONMENT

21 Addressing Insecurity Concerns for Business Expansion

18.  Mr. Speaker, tackling insecurity decisively remains the top priority of the
Government's strategy to sustain the growth momentum of the economy while creating jobs
and reducing poverty on a sustainable basis. Mr. Speaker, without security for our Gitizens,
achieving our growth and development objectives will remain a mirage. Mr. Speaker, the
recent terrorist attack in Garissa University College is a reminder of the kind of ruthless
enemy that we face as a nation. These terrorist activities continue to undermine the



investment climate in the country and have contributed to the loss of jobs and declining
activity in our tourism industry. To counter these security challenges, the Government is
committed to significantly increase resources to the security sector for purchase of the
necessary equipment to effectively address the terrorism menace.

19. WM. Speaker, we have committed substantial resources to this sector over the last
two years including: Increasing the number of police vehicles by 2,400 — more than has
ever been provided since independence; Equipping our men and women in uniform to
control insecurity and better deal with criminals; and recruiting over 15,000 additional
security personnef fo help secure our country and combat terrotism and crime. We are
implementing these measures so as to safeguard the lives of our people while improving
the business climate.

20.  Mr. Speaker, to further underscore the importance the Government attaches to
strengthening our National Security and to provide the best counter terrorism capabilities
possible, in the FY 2015/16, | have proposed further allocations to the security organs of
KSh 223.9 billion, which is KSh 27.1 billion higher than last year. Out of this amount, |
propose to allocate KSh 112.5 billion to Defence and NIS and KSh 102.4 billion to the State
Department of Interior.

21, These monies will be used to build on the security measures we have put in place
in the last two financial years. In particular, to enhance the capacity of our security forces
to combat crime, | am proposing to allocate the following resources:

& KSh 7.7 billion for lease financing of Police/Prisons motor vehicles —This will bring
the total number of Police vehicles under the leasing programme to 3,200 since
the time it was started two years ago;

KSh 15.0 billion for military modernization;

KSh 10.0 billion Police Security Modernization;

KSh 1.7 hillion for Police Medical Insurance Scheme;

KSh 1.3 billion for Police/APs Houses; and

KSh 6.4 billion for AMISOM/Peace Keeping Missions.

22.  Mr. Speaker, | have also allocated Ksh 1.4 billion to address poaching of our game
animals in the national game parks and reserves. In addition Mr. Speaker, we also intend
to complete shortly, the rolling out of a security surveillance system and command and
control system in Nairobi and Mombasa that will enable us monitor, identify and track
criminals. Moreover, we are rolling out our border protection programme aimed at
controlling the flow of persons in the porous Kenya-Somalia border and also in our ports of
entry. The enhanced allocations to these areas demonstrates, without doubt, our
unwavering commitment to secure the lives and property of Kenyans.




3. Mr. Speaker, with this kind of investment, the response to terrorism attacks will be
swift and uncompromising. These investments are essential for our Nation and it must work!

22 Maintaining Macroeconomic Stability for Growth and Employment

24, Mr. Speaker, even as we prioritize the security sector, maintaining macroeconomic
stability remains paramount in sustaining long term investment, economic growth and
development. Itis for this very reason, that we aim to strike an appropriate balance between
support for rapid and inclusive economic growth and continued fiscal discipline.

25, Mr. Speaker, the Kenya Shilling exchange rate , and indeed most currencies in the
world, have recently been under pressure against the US dolar, largely due to the
strengthening dollar in the global currency market as a result of strengthened US economy
and the anticipation of a tightening of monetary policy by the U.S. Federal Reserve Bank.
To avoid further pressures, which in part reflect, speculative behavior, the Central Bank of
Kenya has tightened monetary policy by raising the Central Bank Rate to 10.0 percent from
8.5 percent. Mr. Speaker, this action combined with the significant level of foreign exchange
reserves at the Central Bank which are in excess of US$ 7.0 billion, and our potential access
to additional resources from the IMF should stabilize the shilling exchange rate against the
.S, dollar.

26.  To ensure debt sustainability, we will endeavor to contain the overall fiscal deficit
as well as put emphasis on efficiency and effectiveness in public spending while improving
revenue performance. Specifically, fiscal policy will target revenue collection of 21.8 percent
of GDP over the medium term and containing the growth of total expenditure. In addition,
the policy aims at shifting more public resources from recurrent to capital investment so as
to promote strong, sustainable and inclusive growth.

97 Mr. Speaker, we are also reforming the tax and revenue systems to enhance
revenue yields, promote compliance and facilitate private sector growth and development.
To this end, | will be outlining several tax measures in the later part of my statement.

23 Structural Reforms to Facilitate Business and Employment Growth
Improving Good Governance

28.  Mr. Speaker, on governance, we will strengthen the institutions mandated to fight
corruption by enhancing their capacity to fight the vice and by facilitating the development
and implementation of a comprehensive program on corruption prevention and asset
recovery. This should help spur efficiency, increase productivity and reduce the cost of
doing business.



29,  Mr. Speaker, we know very well corruption remains a challenge that continues to
bedevil the nation by undermining the Government's development agenda. To confront this
challenge, His Excellency The President demonstrated his resolve to deal firmly with
corruption through his state of the nation address in April 2015, In addition, the President
has launched a new Code of Gavernance for State Corporations called “Mwongozo” which
is expected to address governance and management challenges in our Parastatals, To
strengthen the governance institutions, | have allocated Ksh 2.6 hillion to the Ethics and
Anti-Corruption Commission (EACC) and Ksh 2.2 billion to the Department of Public
Prosecutions (DPP) to enable them speed up investigations and prosecutions,

30.  Inaddition, Mr. Speaker, we now require all MDAs to use the eProcurement module
of the IFMIS so as to safeguard loss of public finances through corruption. Further, Mr.
Speaker, beginning July 1, 2015 we shall be fully operationalizing the Kenya National
Electronic Single Window System for use by all importers and exporters and other related
stakeholders. This will enhance transparency, accountability, governance and
competitiveness while at the same time improving revenue collection. This will further seal
loop holes through which revenues to Government are misappropriated.

Efficiency and Eifectiveness in Public Service Delivery

31.  Mr. Speaker, an effective, efficient and accountable public service is essential to
sustaining our developmental agenda and to moving our country towards upper Middle
Income status. In this regard, Mr. Speaker, we are building on the on-going public finance
management reforms to further strengthen PFM oversight, entrench efficiency in
expenditure, ensure effective delivery of programs, reform the tax system and enhance
revenue efforts, and promote good corporate governance in the state corporations.

32.  Mr. Speaker, we can achieve a [ot more with the resources we generate if only
every ministry and departmental agency applies budgetary allocations prudently, Therefore,
to assure value for money; first, we will roll out to all MDAs the eProcurement module, fully
inbuilt with an active price reference to ensure Government does not procure any supplies
above the market prices; secondly, we shall shortly publish ICT standards for al
Government [CT consumables and enter into a negofiated framework agreement with
established local dealers or assemblers at a discount; third, we will expand leasing to all
MDAs in respect of depreciating assets and equipment; and fourth, only projects that have
been appraised and found to be viable and whose cost is within reasonable margins of
simitar projects in the private sector shall commence implementation.

33.  Mr. Speaker, as | stated in my last Budget Highlights, we are moving all payments
to Government onto the digital platform. The objective of the Govetrnment Digital Program
is to ensure that all payments to government are made electronically so as to significantly
reduce administrative costs, minimize leakages and expand access to payment points. This
has enabled Kenyans to pay for Government services wherever they are and using
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payments channels of their choice, thus saving them costs associated with transport and
queuing time.

34, To date, Mr. Speaker, over 400,000 Kenyans have registered on the eCitizen
payment platform, www.eCitizen.qo.ke, and with over 8,000 transactions so far, revenue
collection is averaging about KSh 10 million daily. Going forward, Mr. Speaker, we have
programmed to digitize at least 100 inbound payment service transactions by end of 2015
in order to hasten service delivery, reduce transaction cost and safeguard revenue. Priority
areas include; payments for business registration, land transaction services, motor vehicle
and additional services under the registration of persons, including, birth and death
certificates.

35.  Mr. Speaker, we are also moving Government services closer to Kenyans through
two key initiatives: first the state of the art One-Stop-Shop Investment centre; and second,
One-Stop-Shop Service centres, popularly known as Huduma Centres. These centres are
now making it easier for investors to set up businesses and citizens to access pubic
services. Through the Huduma Kenya Program we are delivering more than 35 services
under one roof in twenty-three counties. By the end of this financial year, we will have rolled
out an additional 23 centres, bringing the total number of Huduma Centres to 46, In FY
2015/16 we shall be expanding to reach all counties. We also intend to harmonise the
services provided by eCitizen and by the Huduma Centres to ensure that there is no
duplication of services provided to Mwananchi and thereby avoid wastage of scarce
Government resources.

36.  Mr Speaker, we have been implementing the Kenya National Electronic Single
Window System —the Kenya Tradenet System—to facilitate international trade by reducing
delays and attendant transaction costs relating to processing of imports and exports
documentation while at the same time maintaining the requisite controls and ensuring
efficient revenue collection. The declaration module has now been put in place and
beginning the first of July 2015, all importers and exporters and other related stakeholders
will be required to process their transactions through the system. This will enhance
fransparency, accountability, governance and competitiveness while at the same time
improving revenue collection.

37 As a result of these various initiatives, Kenya continues to receive global
recognition. In the medium term Kenya is projected by leading economists to be one of the
fastest growing economies. Recently, the African Development Bank ranked Kenya as
number six in Africa in terms of attracting Foreign Direct Investment (FDI) while the Ernst
& Young's 2014 Attractiveness Survey indicated that investors see Kenya as one of three
regional hub markets in Sub-Saharan Afiica. In addition, our Huduma Centres recently won
an award from the United Nations as the overall winner in improving the Delivery of Public

Setrvices category.



Ease of doing business

38.  Mr. Speaker, reducing the cost of doing business and encouraging private sector
innovation, entrepreneurship and business expansion is a key prerequisite to achieving
strong and sustained economic growth and poverty reduction, As such starting March 2015,
the Government has been implementing a Business Regulatory Reform Strategy to
substantially raise Kenya's global ranking under the World Bank's Doing Business
Indicators. This strategy will focus on measures to improve Kenya's ranking under specific
indicators of interest to small businesses and ordinary Kenyans and of course domestic and
foreign investors. In particular, just to highlight a few key reform areas, the Government
intends to:
= Reduce procedures, fime and cost of starting a business, getting electricity and
registering property by at least 80 percent in 2016;
= Reduce procedures, time and cost of getting construction permits and paying taxes
by 50 percent and 60 percent, respectively in 2016; and
= [Make it easy to access credit and to trade across borders.

2.4 Deepening Financial Sector Reforms for Stability, Growth and Employment

39. Mr. Speaker, the objective of financial sector reforms remains as stated in the
Budget Policy Statement - to create a robust, accessible, efficient, stable and a globally
competitive financial sector that promotes mobilization of high levels of savings to finance
priority development.

40.  As a Government, we have been concerned by the high lending rates which inhibit
credit uptake by the private sector. Therefore, to advise on how to increase lending fo the
private sector for economic growth and development, | constituted a high level Committee
on the Cost of Credit and Constraints in Mortgage Finance. Some of the key
recommendations arising from the Committee's work which we shall continue to implement
include:

e First, requiring all Banks to use the Kenya Bankers Reference Rate (KBRR) as a
basis for pricing credit. This has enabled borrowers to easily compare lending
interest rates offered by different banks. Since the roliout of KBRR framework, the
average lending rate for the banking sector has declined from 16.9 percent in July
2014 to 15.5 percent in March 2015 and the spread between the average lending
rate and average deposit rate has also declined from 10.3 percent to 8.8 percent
over the same period, ‘

e Second, developing the Treasury Mobile Direct Programme, which we expect to
launch in July 2015, The launch of M-Akiba bond will allow Kenyans to purchase
Government Securities directly from the comfort of their mobile phones with a
minimum investment of only KSh 3,000.00 compared to the current minimum of
KSh 50,000.00. This will allow Kenyans to enjoy significantly higher interest rates
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on government securities compared to bank deposits, through a convenient
platform and with a low entry threshold;

e Third, fast tracking the modemization of the Lands and Companies Registries o
facilitate quicker collateral process as well as development of an electronic registry
for moveable assets; and

e Fourth, ensuring that Government borrowing does not crowd out private sector by
containing the fiscal deficit and adopting alternative sources of funding the deficit
such as the Euro Bond.

41, In addition, Mr. Speaker, the high interest rates on lending and the spread between
lending and deposit rates also reflect limited competition in the banking sector. Although
we have 44 banks, most are small and only a few banks account for the majority of assets
and deposits in the industry. Therefore, in order to make the banking system more
competitive locally and regionally, | will later be proposing measures that will strengthen the
banks' capital base and increase competition.

42,  Mr. Speaker, as required by the Constitution, | have submitted the Central Bank of
Kenya Bill, 2015 to the Commission on Implementation of the Constitution for further inputs.
This Bill gives us an opportunity to comprehensively review the Central Banking law and
align it with international best practices. The Bill will later be submitted to the National
Assembly and | hereby seek the support of this House in its enactment.

43.  Mr. Speaker, the Government will also implement additional measures to further
deepen and strengthen the financial sector. In particular, in 2015, the Nairobi International
Financial Centre Authority will be made fully operational. Further, to safeguard Kenya's
economy against financial instability, the CBK wil strengthen the prudential oversight
framework and effectively manage risks associated with rapid credit growth, rising cross-
border operations and expansion of banks activities into holding groups. The Bank will also
review and strictly implement the Prudential Guidelines on Risk Classification of Assets and
Provisioning, and regularly report progress.

3. BETTER INFRASTRUCTURE FOR PRIVATE SECTOR GROWTH

44.  Mr. Speaker, transforming Kenya's economy towards prosperity for all requires
substantial investments in the development of an efficient, faster and affordable transport
network as well as affordable energy and modern harbours and airports. These
investments will, in turn, reduce the cost of transport, promote competitiveness, open up
business opportunities for our people and facilitate faster and more inclusive growth for
employment creation and poverty reduction.
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45, Mr. Speaker, as such we are investing substantial resources to improve the
conditions of our infrastructure network. | am pleased, Mr. Speaker, to inform Hon Members
and Kenyans at large that the construction of the Standard Gauge Railway is progressing
well and is ahead of schedule. The construction of the railway started in early 2015 and is
expected to be completed around mid-2017, and should significantly reduce the cost of
transport, reduce fossil fuel consumption and save our environment. To facilitate the speedy
implementation of this project, | have proposed additional allocation fo the Kenya Railways
Corporation as follows:

B KSh 118. 2 billion for Standard Gauge Raitway financed by a loan from China; and
®  KSh 25.7 hillion to be funded from the Railway Development Levy Fund.

46.  Through this project alone, Mr. Speaker, we expect to employ over 30,000 Kenyans
at the peak of construction. In addition, Mr. Speaker, we have insisted on a 40 percent local
content requirement that has further created business and employment opportunities for
our businesses, industries, enfrepreneurs and our women and youth.

47. M. Speaker, our commitment to generate 5,000 MW of power by 2017 is also on
course, with over 280 MW delivered so far under the geothermal program. As a result, the
cost of power has dropped by 30 percent, and will without doubt, reduce the cost of doing
business, spur growth of enterprise development, encourage industrialization and help
accelerate the achievement of our growth and development objective as stated in Vision
2030. In this regard, | have allocated KSh 13.2 biliion for further Geothermal Power
Development.

48, M. Speaker, the generation of new electricity is not sufficient to create economic
growth unless demand exists to consume it. Therefore, to sustain demand, we program to
connect at least one million Kenyans in 2015. The connection will be driven by the recent
incentives unveiled by HE the President, including a reduction of connection charges from
KSh 35,000 to Ksh 15,000. For those not able to raise the required connection charge,
they will be allowed to amortize the charge through monthly payments which will be made
together with the monthly electricity consumption bill. To further expand access to electricity
in the country, Mr. Speaket, | propose to allocate:

= KSh 21.1 billion for Power Transmission;

B KSh 14.9 billion for the Rural Electrification Program;

B KSh 4.5 billion for Street lighting; and

®  KSh 1.5 billion for the last mile connectivity

49.  Further, Mr. Speaker, the modetnization and expansion of the port of Mombasa at
Kilindini as well as the construction of three Berths at Manda Bay in Lamu has commenced.
We are now firming up alternative sources of financing to speed up implementation of the
Lamu Port. We have also expanded container terminals and cargo handling capacity thus
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significantly reducing the time it takes to clear cargo. Similarly, under the program on
airports improvement, we are making impressive progress.

50.  Mr. Speaker, the continued expansion of our road network is critical for enhancing
the productivity and competitiveness of our economy. To this end, Mr. Speaker, | have
nroposed the following allocations for expansion of our road network throughout the
country:

KSh 58.5 hillion for on-going road construction;
KSh 26.7 biltion for road maintenance;

KSh 42.0 billion for foreign financed roads; and
KSh 5.0 billion for the Road Annuity Programme.

51.  Mr. Speaker, as we invest in ports expansion and modernization, we are cognizant
of the challenges faced by ferry users across Likoni. In this regard and in order to assure
safety and efficient movement of people and cargo between Mombasa and the mainland, |
have allocated KSh 1.3 billion for the purchase of ferries.

52. Mr. Speaker, the information and communication sector is one of the key sectors
targeted in vision 2030 to help us achieve our growth and developmental objectives. Access
to ICT will increase the country's productivity and raise the competitiveness of local
husinesses in a knowledge based economy. The government is therefore committed to
investing resources as well as providing a conducive environment for the ICT sector {o
thrive. In order to leverage on Information, Communication and Technology, | have
allocated KSh 1.9 billion for the continued roll out of IFMIS, KSh 0.8 billion for Konza Techno
City, and KSh 0.25 billion for Digital Talent.

53.  Mr Speaker, the available public sector resources are insufficient to close the
existing infrastructure gap. In this context, Mr. Speaker, the Government has recognized
the critical role that can be played by the private sector in mobilizing resources for
infrastructure development and is using the PPP arrangement to accelerate infrastructure
development, create jobs and provide efficient services to the people of Kenya.

54, Mr Speaker, the projects currently under the PPP programme include: the
development of 10,000 kilometres of roads using the annuity approach; the generation of
the 5,000MW of electricity; the construction of University hostels; the development of a
seaport in Kisumu; the expansion of the Mombasa - Nairobi - Malaba Highway; the
construction of the 2nd Nyali Bridge in Mombasa among others, Projects in other sectors
of the economy will also be identified and implemented through PPPs.
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4.  AGRICULTURE AND INDUSTRIAL TRANSFORMATION

4.1  Food Security, Industriatization and Trade for Job Creation

55, Mr. Speaker, as Hon Members are aware, agriculture sustains not only our
economy but also the livelihood of our people. As such, our strategy for economic
transformation and prosperity will not be achieved without investing resources and efforts
towards enhancing agricultural productivity. Furthermore, agricultural value addition has the
potential to act as a catalyst for Kenya's industrial take-off, Indeed , Mr. Speaker, business
agriculture is steadily gaining traction in our country and a number of Kenyans, including
the youth have recently ventured into agri-business as a viable commercial venture.

96.  Mr. Speaker, we are continuing to invest in irrigated agriculture, partly to build
resilience in our economy and assure food security for our people throughout the year. To
this end, | am pleased to note that we have made good progress in the implementation of
various irrigation schemes we initiated throughout the country. Our people living in areas
served by these schemes now live with dignity — away from the perennial exposure to
severe hunger and malnutrition.

57.  Mr. Speaker, we are also making good progress in the implementation of the
10,000 acres pilot phase of the Galana-Kulalu Irrigation project. The water off-take has
been completed, maize planted in over 2,000 acres and shorily, vegetables and herbs,
among other crops, will be planted. Upon successful completion of the pilot, and drawing
on the lessons learnt, we shall immediately commence the rollout program covering at least
100,000 acres in Galana — Kulalu and other designated suitable schemes throughout the
country under a viable business framework. Mr. Speaker, to fast track the implementation
of the various irrigation projects in the country, | have allocated a total of KSh 13.8 billion,
comprising of K8h 10.3 billion for the National Irrigation Board (NIB) and KSh 3.5 billion for
the Galana Irrigation Project.

58.  Mr. Speaker, we will also continue to invest in water supply, put in place measures
to control floods and harvest rain water as well as to protect and conserve the environment.
Towards this end, therefore, | have allocated KSh 29.5 billion for water supply and sanitation
and KSh 2.1 billion for water storage and flood control and KSh 12.6 billion for
environmental protection conservation and management.

59.  Mr. Speaker, fo ensure food security and lower food prices as well as provide

employment opportunities for our youth, | am going a step further to support the agricultural
sector through the following interventions:

& KSh 3.0 billion for inputs subsidy;
® KSh 2.7 billion for the Strategic Grain Reserves;
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" KSh 3.1 billion for fisheries development;

= KSh 0.6 billion for the revival of the Kenya Meat Commission;

»  KSh 0.3 billion for the revival of the Pyrethrum sector;

»  KSh 0.3 billion for Free Disease Zong;,

» KSh 1.2 billion for compensation of farmers in the Mwea lrrigation Scheme;
= KSh 1.0 billion for coffee debt write off; and

m  KSh 3.5 billion for Land titling.

60.  Mr. Speaker, Going forward, as part of our agricultural transformation plan and to
start preparing small scale farmers to move away from rain fed agriculture, we will, over the
next few months and after discussions with farmers, introduce a raft of tax incentives for
new investment in water facilities and small holder irrigation equipments.

42  Promoting Industrialization for Export, Growth and Employment

61.  Mr. Speaker, industrialization is a key catalyst for moving agriculture up the value
chain and diversifying and growing our export base for a sustained higher shared growth
and jobs creation, The Ministry of Industrialization and Enterprise Development is finalizing
an industrial transformation strategy which will optimize the prospects for Kenya's
industrialization by supporting local companies based on our comparative advantage and
creating conditions for aftracting foreign anchor investors. The later will help us secure
global markets for our products and enhance technological transfer to help boost our
competitiveness. As part of the strategy, Mr. Speaker, the Government will continue to
prioritize and facilitate the establishment of industrial and recreational parks and special
economic zones. Therefore, through this budget, | am proposing to allocate KSh 3.0 billion
for industrial development. Later in my speech, Mr. Speaker, | will be outlining some of the
tax incentives to hasten development of industrial and recreational parks and Special
Economic Zones (SEZs).

62.  Mr. Speaker, Kenya has been recognized as a global leader on clean energy with
over 80 percent of the energy mix being green. it is, therefore, imperative that we position
our economy as a green industrial hub, leveraging cheaper and cleaner geothermal power,
steam and water to competitively produce goods of high quality for the region as well as the
global market.

63.  Mr. Speaker, our industrialization strategy will give priority to assembly industries
for motor vehicles, domestic appliances, computers and other parts where we have a
comparative advantage. We will also target labour-intensive low technology industries such
as textiles and leather in the first phase of this industrialization agenda to take advantage
of the African Growth Opportunity Act (AGOA) and global markets. To sustain these
industries, we intend to invest in industrial and enterprise skills, We are also initiating a
targeted approach to identifying potential international investors for our pricrity industries.
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64.  Mr. Speaker, to safeguard our economy against cheap imports and to promote
growth of local industries, as HE The President directed during Madaraka Day, | am puiting
on notice all those public entities that are yet to fully adhere to the requirements of Build-
Kenya, Buy-Kenya. All MDAs are directed to strictly ensure that a minimum of 40 percent
local content requirement is adhered to by the winning tenderers at the procurement and
supply stage.

65.  Mr. Speaker, this requirement covers all procurement in respect of road works,
railway works, airports and other ports and harbours, works and materials for generation,
transmission and distribution of energy and other construction materials made in Kenya.
Similarly, as we expand leasing of equipment and assets in the public sector and commit
more resources towards security, irrigation and eLearning, | expect Accounting Officers to
ensure that suppliers establish manufacturing or assembly plants here locally so as to
position Kenya as an industrial hub for the region.

Tourism Recovery

66.  Mr. Speaker, the Tourism sector is a major employer of our youth and women as
well as a major foreign exchange earner for this country. In recent years, the sector has
been severely impacted by insecurity forcing most hoteliers to scale down their operations
and rendering most of the workers jobless. In order to rehabilitate the industry, | am
proposing to allocate in the budget for FY 2015/16, KSh 5.2 billion for Tourism recovery.

5. ENHANCING WOMEN AND YOUTH EMPOWERMENT

67.  Mr, Speaker, the Government is cognisant of the fact that unless we invest in the
potential of the youth and women, we will not achieve a real demographic and gender
dividend in the future. Therefore, in line with the Jubilee Coalition commitment, we have
revamped and resfructured the NYS into a robust and dynamic institution to drive the youth
transformation agenda.

68.  Mr. Speaker, the National Youth Service is expanding both in terms of the scale of
its operations and the number of youth engaged. Following the three recruitment cycles,
the NYS contingent has grown from 6,000 to 31,000 in just slightly over one year, Another
10,935 recruits will be recruited in September 2015, to bring the total to about 42,000. The
NYS servicemen and women will be engaged in national service programmes all over the
country in areas such as huilding small dams and water pans, drilling water, agricultural
activities, vector control, border control initiatives and other programmes aimed at building
community assets and improving the environment and living standards.

16




69.  Through national service, Mr. Speaker, NYS is building a new national psyche of
nation building, patriotism, service culture, volunteerism, civic competence and social
cohesion, not only amongst themselves, but also working with other young people within
their communities. The servicemen and women will work alongside 220,000 youth within
the communities in which they serve, working on projects all over the country. These
community youth are engaged as casual labour, with the added advantage of receiving on-
the-job training and mentorship from NYS,

70.  Mr. Speaker, NYS will be the premier training institution on artisanal skills, crafts
and technical training, Through the vocational training, the youth will be equipped with skills
that will enable them contribute to economic development. The training is geared at
responding to the needs of our national economic agenda and current economic
opportunities. Mr, Speaker, the National Youth Service is aiming to become self-
sustainable by establishing the National Construction Company for Kenya that can deliver
on various infrastructure projects in the country and beyond. Through the NYS Construction
Company, the cost of construction will go down by between 30% - 50%, due to the reduction
in the cost of labour and machinery.

71, In the FY 2015/16, Mr. Speaker, to meet the commitments we have made to our
Youth through the NYS, | am allocating KSh 25.0 billion towards youth employment and
reengineering the NYS as a vehicle for transforming and empowering the Youth.

72 Mr. Speaker, every big company today started small. The Smail and Micro
Enterprises (SMEs) are a critical part of the private sector and are the best source of new
products and innovations that will anchor our future growth. Their development is,
unfortunately, hindered by lack of capital since they are considered by banks to be high risk
investment targets. In addition, SMEs are constrained by limited market access, poor
infrastructure, inadequate knowledge and skills, rapid technology changes, and
unfavorable laws and regulations. These challenges have curtailed the growth of many
SMEs, contributed to low export product diversification and undermined the national efforts
towards graduating from commodities trade to high-end value added manufactured goods.

73.  Mr. Speaker, to address these challenges, a variety of remedial measures are
underway including:

» Supporting Small and Medium Enterprises to acquire small industrial plants for
value addition of agricultural products currently produced under the Jua kali,

»  Entrenching Buy-Kenya-Build-Kenya policy in alf public procurement;

» Introducing legislation to require at least 40 percent local content in all public
projects;

= Increasing allocation to Uwezo Fund and the Youth and Women Enterprise Fund;

» Boosting science, technology and innovation by increasing investment in research
and development;
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v Developing a framework to facilitate leasing by SME's as an alternate financning
mechanism for capital expenditures; and,

= Developing a framework to nurture and commercialize inventions, innovations and
end-products at the national and county levels.

74, Mr. Speaker, to empower youth and female entrepreneurs and ensure that they
have access to affordable credit to start, grow and build businesses and enterprises, the
Government will continue to increase the capitation of the Youth Enterprise Development
Fund (YEDF), the Women Enterprise Fund and the Uwezo Fund. Therefore, in this budget,
| am allocating KSh 0.85 billion for the Uwezo Fund, KSh 0.5 billion for the Women
Enterprise Fund and KSh 0.3 billion for the Youth Enterprise Fund.

75.  Mr. Speaker, although the law requires procuring entities to reserve at least 30
percent of their procurement to youth, women and persons with disability, about KSh 10.0
billion has been accessed by this group in the fiscal year 2014/15. This is below our target
and as such, all Accounting Officers are instructed fo strictly adhere to the requirements of
the law so as to support the entrepreneurial growth of our youth, women and persons with
disability. In this respect, starting July 1, 2015, [ expect all Accounting Officers to submit
quarterly reports to the National Treasury in regard to the 30 percent requirements for all
procurements.

76.  Mr. Speaker, we would like to close the chapter of the economic stimulus projects
initiated in the last administration. Therefore, in this budget, | have allocated KSh 0.6 billion
for upgrading of National Schools, KSh 0,32 billion for purchase of computers, KSh 0.3
billion for prototype fresh produce and wholesale markets, and KSh 0.23 billion for Jua kali
sheds. Through these programs, we expect that the concerned MDAs will engage the youth
and women in gainful economic activities.

Development of Sports, Culture, and Arts

77.  Mr, Speaker, development and support of sports, culture and heritage remains a
key priority of Government so as to nurture talent of our youth and safeguard our National
Heritage. As you well know, Kenya is known throughout the world for her undisputed
command of athletics. Our Athletes continue to do Kenya proud and we aim to develop a
pool of such sports men and women. In partnership with the private sector, we shall invest
in sports development, including expansion and modernization of sports facilities so that
we become a sports hub for regional and international spoits. As a start, | have allocated
Ksh 1.8 billion to construct a major Stadium in each of the following cities: Nairobi;
Mombasa; and Eldoret. This will help to encourage growth of youth talents in sports and
nurture them as catalyst for growth and development. We expect the Ministry of Sports,
Culture and the Arts to utilize this allocation efficiently by employing modern technologies
of construction to deliver on this service.
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78.  Further, Mr. Speaker, we shall aim to develop, preserve and protect our culture and
National Heritage. Towards this end, | have proposed to allocate Ksh 1.1 billion for cultural
programmes.

6. INVESTMENT IN HEALTH, EDUCATION AND SOCIAL
PROTECTION FOR OUR PEOPLE

6.1 Investment in Quality Education

79.  Mr. Speaker, we have made fremendous progress over the recent past on
educational access, largely due to increased enrolment following the introduction of free
primary education in 2003 and free tuition in secondary schools in 2006, However, there
are still concerns on the quality and relevance of education and the high number of pupils
dropping out of school with no clear alternative access to acquisition of lifelong skills to
enable them find jobs.

80.  Toimprove the quality of basic education in our country, and to lessen the burden
of parents, | am proposing to increase capitation to KSh 32.7 billion for free day secondary
education and KSh 14.1 billion for free primary education. This will take us a step closer to
making Free Primary and Secondary Education truly free. In addition, Mr. Speaker, | am
aliocating KSh 0.4 billion for Sanitary towels for girls in school and KSh 1.0 billion for the
School feeding program to ensure that no child misses school. Similarly, 1 am proposing to
allocate KSh 3.0 billion for technical training institutes, KSh 52.9 hillion for University
Education and KSh 7.5 billion for Higher Education Loans Board to increase the quality as
well as access to tertiary institutions.

81.  To further support the demand for increased enroliment, | am proposing to allocate
KSh 2.3 billion for recruiting an additional 5,000 teachers, and KSh 2.2 billion for promotion
of teachers.

82.  Mr. Speaker, improving the quality of our educational system and making it
accessible fo all school going children through a comprehensive e-learning program
remains a priority of this Administration. As such, through this budget, we are once again
allocating a total of KSh 17.58 billion for deployment of ICT leaming devices to schools,
development of digital content, building the capacity of teachers and rolling out computer
laboratory for class 4 to class 8 in all schools throughout the country. I am confident, Mr.
Speaker, that this time round this key Jubilee Government project will finally take off.

6.2  Equity, Poverty Reduction and Social Protection for Vulnerable Groups
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83.  Mr. Speaker, as a Government that deeply cares for its most vulnerable members
of society, we have set aside resources for affirmative action interventions and social safety
nets so as to empower these Kenyans and enable them actively participate in our economic
development agenda. Accordingly, | have set aside;

KSh 2.1 billion for Affirmative Action, Social Development Fund;

KSh 9.0 billion for orphans and vuinerable children;

KSh 7.4 billion for elder persons;

KSh 1.2 billion for those with extreme disability;

KSh 0.3 billion for other disabled persons under coverage of cash transfer;
KSh 0.3 billion for street families;

KSh 0.5 billion for insurance cover for persons under the social safety net

program through NHIF;

s KSh 0.8 billion for the Children Welfare Society;

KSh 0.4 billion for the Presidential Secondary School Bursary Scheme for
orphan; poor and bright studenis;

= KSh 2.2 billion for Resettling the IDPs;

= KSh 1.3 billion for hunger safety net;

KSh 1.3 billion for slum upgrading; and
KSh 1.0 billion seed capital for the National Fund for Restorative Justice.

Mr. Speaker, to improve the efficiency and effectiveness of targeting of the safety net
programmes, we shall move all the transfer payments to beneficiaries fo a digital platform
which should improve transparency, accountability and reduce costs.

84.  Quality and Accessible Health Care Services for all Kenyans

85.  Mr. Speaker, the Government recognizes that investment in quality healthcare
services is essential in developing a healthy population with higher productivity for
sustained economic growth. Therefore, in partnership with County Governments, we have
commenced a program of upgrading healthcare infrastructure and modernizing
equipments. The recently launched Managed Equipment Services project will ensure that
every County in Kenya has two hospitals fully equipped with the state of the art health care
facilities. Mr. Speaker, | welcome the fact that the Governors have now accepted to partner
with the National Government towards improving health services for Wananchi.

86.  Mr. Speaker, this essential project will provide each of the selected hospitals with
modern theatre equipment, surgical and sterilization equipment, laboratory
equipment, kidney dialysis equipment, ICU facilities, digital X-ray machines, ultrasound and
imaging equipment. Mr. Speaker, | have, therefore, proposed an allocation of KSh 4.5
billion for the lease financing of health care equipment for this program in the fiscal year
2015/16.
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87.  Mr. Speaker, consistent with our policy objective of preventive health care program,
notable progress has been registered in our effort towards eradicating infant as well as
maternal mortality. Since the introduction of the free matemal service, cases of maternal
deaths in the country have reduced from over 500 per 100,000 live births to 488 deaths for
every 100,000 live births annually at a time when the number of women giving birth in
hospitals rose to 70 percent, up from 44 percent. To further support this program, | have
allocated KSh 4.3 billion in FY 2015/16.

88.  Mr. Speaker, | have also provided for the following interventions in the health
sector:
= KSh 3.5 billion for Kenya Medical Training Centers;
KSh 9.3 billion for the Kenyatta Nationat Hospital;
KSh 5.8 billion for the Moi Teaching and Referral Hospital;
KSh 1.9 billion for Kenya Medical Research Institute;
KSh 3.0 billion for doctors/clinical officers/nurses internship program,
KSh 0.9billion for the National Aids Control Council;
KSh 0.9 billion for free access to all health centers and dispensaries;,
KSh 1.0 billion for slum health care program; and
KSh 19.7 hillion for HIV/AIDS, Malaria and TB (Global Funds).

7. STRENGTHENING DEVOLUTION AND REGIONAL
DEVELOPMENT

89.  Mr. Speaker, the decentralization of service delivery and resources through
devolution has had a profound effect on lives of our people at the grass roots level. As
witnessed across the country in the past two years of devolution, local development is
gaining traction as Counties are becoming the new centres of economic activity. To lock-in
and sustain these gains, we will continue to support County Governments through
increased allocation of shareable revenues so as to ensure that devolution achieves the
objectives of better service delivery and rapid local economic development as well as jobs
creation in line with our Vision 2030.

90.  Therefore, Mr. Speaker, Parliament has allocated to County Governments KSh
959.7 billion as Sharable revenues following consultations with Inter-Governmental Budget
and Economic Council comprising the Coungil of Governors, the Commission on Revenue
Authority (CRA), the Commission for the Implementation of the Constitution (CIC), and the
Parliament Service Commission. In addition, to further support implementation of the
devolved system of Government, KSh 27.3 billion has been set aside as additional
conditional allocations to Counties in the FY 2015/16 Budget as follows:
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KSh 4.3 billion as conditional grant for Free Maternal Health Care;

KSh 4.5 hillion as conditional grant for Leasing medical equipment;

KSh 3.6 billion as conditional grant for level-5 hospitals;

KSh 0.9 billion as conditional grant to compensate county health facilities for user

fees forgone;

e KSh 3.3 billion as conditional grant for maintenance of roads from the Road
Maintenance Fuel Levy Fund; and

e KSh 10.7 billion as conditional allocations from Development Partners' loans and

grants.

® €& @€ @

g1.  Mr. Speaker, this brings the total allocation to County Governments to Ksh 287.0
billion which is equivalent to 37.0 percent of the most recent audited revenues approved by
the National Assembly which amounted to Ksh 776.6 billion in FY 2012/13. This is more
than twice the mandated Constitutional threshold of not less than 15 percent.

92.  Mr. Speaker, in addition, | have allocated Ksh 35.2 billion to the Constituency
Development Fund (CDF) kitty to fund only National Government functions (such as
education and security) at the Constituency level.

93.  Mr. Speaker, in addition, | have allocated Ksh 6.0 billion for the Equalization Fund
to cater for the back log and allocation for FY 2015/16. | urge the two Houses to approve
the Equalization Fund regulations speedily so as to facilitate the operationalization of the
Fund.

94,  Mr. Speaker, since their establishment in 2013, County Governments have sought
to introduce various new fees or service charges, or fo raise existing ones. Mr. Speaker, if
left unchecked, this situation can have detrimental effects on county revenues in the
medium term, particularly if they drive away business and investment. In order to promote
a conducive business environment and ensure compliance with Article 209 (5) of the
Constitution, a clearer response is needed, as well as better cootdination and a well-defined
framework for regulating business activity throughout the country.

95, Mr. Speaker, towards this end, the National Treasury has issued Guidelines for
Drafting County Finance Acts (lssue No. 1/15). | urge counties to adhere to these
guidelines. To complement these guidelines, the National Treasury will begin consultations
with all key actors with a view to introducing legislation aimed at coordinating the manner
in which business activity is regulated throughout the country. In addition, there is an urgent
need to review some business regulatory laws that impact negatively on businesses, such
as the Environment Management and Coordination Act and the National Construction
Authority Act with a view to repealing or restructuring them. | lock forward to receiving the
support of all concerned agencies in these reforms.
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96.  Mr. Speaker, before | move to the revenue measures to finance the planned
expenditures, | wish to express our gratitude to Parliament for approving the Estimates of
Expenditure submitted to this House. We have prepared the FY 2015/16 Appropriation Bills
on the basis of the Certificate issued by the National Assembly. However Mr. Speaker, we
will be engaging the House with a view of making necessary amendments to address afew
emerging issues.

8. BUDGET ESTIMATES FOR 2015/16

97.  Mr. Speaker, allow me now to turn to the financial projections for the FY 2015/16
budget. We are targeting revenue collection of KSh 1,358.0 billion, equivalent to 20.8
percent of GDP and comprising ordinary revenues of KSh 1,254.9 billion (19.2 percent of
GDP), and Ksh 103.2 billion of Appropriations in Aid.

98.  Mr. Speaker, This performance will be underpinned by on - going reforms in tax
policy and revenue administration. The KRA is expected to institute measures to expand
the revenue base and eliminate tax leakages. At the moment, KRA and Government is
automating and digitizing most of the services and this will enhance collection and reduce
revenue leakages.

99.  Mr. Speaker, the expenditures in FY 2015/16 are guided by the Medium Term Plan
Il (2013-2017) of Vision 2030 and the Jubilee Administration Strategic Priorities. In FY
2015/16, overall expenditure and net lending are projected at KSh 2,001.6 biliion (30.7
percent of GDP), This includes Ministerial recurrent and development expenditures of KSh
784.2 billion {12.0 percent of GDP) and KSh 721.3 billion, respectively; KSh 264.2 billion
for County Governments (including allocations for Level 5 and funding from DANIDA); KSh
185.3 billion for interest payments, Ksh 43.4 billion for pensions and Ksh 3.2 billion for other
Consolidated Fund Services (CFS).

100.  Mr. Speaker, in the FY 2015/16, the Government has made it a priority to shift more
resources from recurrent expenditure to development expenditure as required by the PFM
Act, 2012. As a result, recurrent expenditures are projected to decline from the estimated
figure of 16.4 percent of GDP in FY 2014/15 t0 15.5 percent of GDP in 2015/16,

101, The ceiling for development expenditures including foreign financed projects
(excluding net lending) amounts to KSh 716.3 billion in the FY 2015/16 including Parliament
and Judiciary. Most of the outlays are expected to support critical on-going infrastructure
development in roads, Standard Gauge Railway, ports, energy, and security among others.
Part of this development budget will be funded by project loans and grants, (Ksh 349.3
billion) from development partners, while the balance (Ksh 370.2 billion) will be financed
from domestic resources.
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102, Mr. Speaker, reflecting the projected expenditures and revenues, the overall fiscal
balance including grants (amounting to Ksh 73.4 billion), is projected at KSh 570.2 billion
{equivalent to 8.7 percent of GDP) in FY 2015/16. Excluding expenditures related to the
SGR, the overall deficit would decline to Ksh426,3 billion equivalent to 6.5 percent of GDP.

103.  The fiscal deficit in FY 2015/16, will be financed by net external financing of KSh
340.5 billion (5.2 percent of GDP and KSh 229.7 billion (3.5 percent of GDP) of domestic
financing. Thus the overall fiscal deficit is fully financed.

104.  Mr. Speaker, the Government's borrowing plans remain anchored in the Medium-
Term Debt Strategy Paper which aims at ensuring public debt sustainability. The strategy
envisages continued borrowing from domestic and external sources with the latter being
largely on concessional terms. While external financing will be largely on concessional
terms, the Government will continue to diversify financing sources by continuing to access
commercial sources of financing in the international financial market.

105.  Mr. Speaker, as Hon Members will recall, last year our debut Sovereign Euro bond
was received with a lot of enthusiasm by foreign investors, once again underscoring the
confidence foreign investors have in our economy. Going forward, we intend to continue
sourcing these type of funds, including from export credit agencies and syndicated loans.

106.  Mr. Speaker, | would like to assure Hon Members that non-concessional external
borrowing will be undertaken in a cautious manner and limited to bankable projects and will
broadly be within the ceilings in the Medium-Term Debt Strategy Paper. This will ensure
that our total public debt will remain sustainable over the medium term. In addition, the
Government will ensure that the level of domestic borrowing does not crowd ouf the private
sector given the need to increase private investment and accelerate economic expansion.
A cautious approach will also be adopted in the issuance of external Government loan
guarantees and the use of the Public Private Partnership framework for funding
infrastructure, in order fo minimize the level of contingent liabilities.
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9. TAX MEASURES AND MISCELLANEOUS AMENDMENTS

9.1:  Overview of the Proposed Tax and Miscellaneous Measures

107.  Mr. Speaker, the rest of my Statement highlights the various tax measures | intend
to introduce through the Finance Bill, 2015, and other miscellaneous amendments | have
tabled in this House which are intended to accelerate growth, create employment and ease
the cost of living for Kenyans.

108.  Mr. Speaker, the tax and miscellaneous measures | have proposed are categorized
under the following broad areas:
e Fagilitating Private Sector Growth to accelerate industrialization and the creation of
Jobs;
o Promoting Equity and fairness;
« Deepening Tax Administration Reforms to Ease Compliance and reduce the cost of
doing business; and
e Encouraging Growth and Stability of the Financial Sector

Facilitating Private Enterprise Growth for Job Creation

109.  Mr. Speaker, last year | committed to introduce measures to encourage corporate
entities to engage fresh graduates in acquiring relevant experience and skills through
internship and apprenticeship programs. Therefore, in this budget, | propose to introduce a
tax rebate scheme for employers who shall engage and train at least fen fresh graduates
for a period of six months to twelve months. | urge employers and business community to
take up this opportunity and help us build a resource base of skilled manpower. In addition,
all training levies which are currently being charged will be consolidated into a National Job
Fund to benefit the youth initiatives such as on the Job training and attachments in order to
enhance skills development.

110.  Mr. Speaker, the growth of the film industry has a huge potential to attract and
nurture Kenyans' talents and position this sector as a key driver of economic growth and
employment creation. To enable this latent industry to attain a competitive advantage like
the rest of the leading film production destinations and create jobs for our youth, | propose
to exempt from withholding tax all payments made by foreign film producers to actors and
crew members. In addition, VAT in respect of goods and services purchased for use in the
film making will be exempt, Over and above this Mr. Speaker, | propose to set up a fund
for rebating of expenses by producers in this industry. The modalities for implementing this
measure will be worked out shortly.

111.  Mr. Speaker, as we promote fishing and aquaculture, the demand for fishing nets
is on the increase. Therefore, to encourage local manufacturers of fishing nets. | have
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provided for importation of nylon yarn and synthetic twine used in the manufacture of fishing
hets under the duty remission scheme at a rate of 0% instead of 10%. In addition, imports
of made up fishing nets will attract duty at a rate of 25% instead of 10% to protect local
manufacturers of fishing nets.

112.  Mr. Speaker, most of our sugar factories are on the verge of closing down due to
competition from cheap imported sugar. In order to protect our sugar industry, | have
increased the specific duty rate on imported sugar from USD 200 to USD 460 per metric
tonne. The advalorem rate remains 100% of the customs value, This measure will cushion
the sugar-sector from unfair competition and enable our local factories to break even and
pay the farmers promptly.

113.  Mr. Speaker, paper and paper board products have have been subject to a stay of
application of the Common External Tariff (CET) at the rate of 25%. This has made paper
and paperboard products more expensive for the packing industries and other users of the
products. In order to lower cost of paper and paperboard producis, | propose to withdraw
the stay of application of CET on paper and paperboard products and make them subject
to duty at 10% according to the Common External Tariff.

114.  Mr. Speaker, as Hon Members are aware, the EAC Partner States apply different
export duty rates for raw hides and skins thereby encouraging smuggling of these goods.
In order to deter these smuggling activities, the Ministers for Finance have agreed to
harmonize the export duty rate on hides and skins at 80% of FOB value or 0.52 USD per
kg, whichever is higher. The harmonized rate will be implemented during the 2015/16
financial year.

- 115, Mr. Speaker, Kenya s the sole manufacturer of plastic tubes for packing tooth paste
and cosmetics in the region. In this regard, | have negotiated for an increase in the import
duty rate on plastic tubes for packing toothpaste and cosmetics from 10% to 25% in order
to protect our local manufacturers. It is expected that local manufacturers will increase the
production of plastic tubes while at the same time maintaining quality.

116.  Mr. Speaker, pasta is a popular foodstuff increasingly being consumed by many
families in the region. Surprisingly, this basic food item is not manufactured locally.
Therefore, to encourage investors to produce pasta locally and reduce over-dependence
on imports, | have provided for importation of SEMOLINA, the raw material for making
pasta, under the EAC duty remission scheme at a rate of 0% instead of 25% for gazetted
manufacturers of pasta.

117.  Mr. Speaker, the consumption of illicit brew has become a serious social problem
in the country. However, there exists potential for the manufacture of safe drinks using
locally available agricultural products. This will have the twin benefit of providing safe
alcoholic drinks as well as promoting agricultural products for our farmers. In this regard,
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the proposed Excise Bill grants the Cabinet Secretary, National Treasury to grant remission
of excise duty in respect of beer or wine made from sorghum, millet or cassava or any other
agricultural products (excluding barley) that is grown in Kenya. | therefore, urge our farmers
and the beer manufacturers to take advantage of this incentive not only to create wealth
but also to contribute to a healthy nation.

118.  Mr. Speaker, Kenya is the leading manufacturer of aluminum milk cans in the
region. Currently, imported aluminium milk cans are taxed at 10%. In order to encourage
increased local production, we negotiated to import aluminum milk cans at 25% instead of
10% to cushion our local manufacturers against cheap imports.

119.  Mr. Speaker, the importance of infrastructure in the attainment of our development
strategy cannot be over emphasized. As Hon members have noticed, the Government has
heavily invested in the infrastructure devetopment particularly the road network. In order to
further scale up the existing road network, | propose to increase the Road Maintenance
Levy by Ksh 3 per litre to be collected and paid into the Road Annuity Fund.

120, Mr. Speaker, during the pre-budget consultative meeting held in Arusha on 11h
April, 2015, the Ministers for Finance agreed to remove gas cylinders from the exemption
regime. In exchange, the import duty rate for the cylinders was reduced from 25% to 0%.
Considering that Kenya is the only manufacturer of gas cylinders in the EAC region, |
negotiated to import gas cylinders at a rate of 25% instead of 0% to protect our local
manufacturers.

121.  Mr. Speaker, our people in rural areas suffer serious indoor poliution and
associated respiratory diseases occasioned by fossil fuel and firewood for domestic
cooking. To encourage use of clean and affordable biogas energy system for cooking and
lighting to rural househelds | propose to exempt VAT on plastic bag biogas digesters for
use in the sector.

122.  Mr. Speaker, through the Finance Act 2014, services to goods in transit were
exempted from the VAT. The change affected the case of cross-border transport services
provided by Kenyan transporters in the regional market, making Kenyan transporters less
competitive. In order to encourage and sustain growth in this sector and also to harmonize
the treatment of these services across the region, | propose to zero rate services in respect
of goods in transit. |

123.  Mr. Speaker, these measures are intended to offer increased incentives to our
manufacturers and should result in more jobs for our youth. However, | must urge our
manufacturers that these measures should not be an excuse to lower the quality of their
products. Therefore, Kenyans will be expecting high quality products at reasonable prices.
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124,  Mr, Speaker, as part of our industrialization strategy and Vision 2030, the
Government has prioritized the development of industiial parks targeting the small and
medium size enterprises in five selected locations of; Nairobi, Nakuru, Kisumu, Mombasa
and Eldoret to provide infrastructure facilities to our investors. |, therefore, propose to
exempt from VAT taxable goods and services for use in the construction of infrastructure
works in industrial and recreational parks of 100 acres or more. This measure is expected
to make it attractive for both foreign and local investors fo set up these parks in Kenya and
create jobs for our people.

125.  Mr. Speaker, the use of ICT in schools remains a key priority of the Government
that is meant to enhance Primary school education. In order to encourage investments in
local assembling of the electronic devices, [ propose that inputs imported or purchased
locally for the assembly of these devises be exempted from VAT. |

126.  Mr. Speaker, | have continued to receive representations from the private sector
on the need to introduce measures to make it cheaper and competitive for them to conduct
business in East Aftica. | have, therefore, lowered the Import Declaration Fee (IDF) from
the rate of 2.25 percent to 2.0 percent as a demonstration of the Government’'s commitment
towards harmonization of IDF in the EAC region.

Promoting Equity and Fairness

127.  Mr. Speaker, to equip our prisons and ensure criminals are secured away from
society, we agreed to include prison authorities in the exemption Schedule to enable them
impart for their official use, duty free goods, materials, equipment and other supplies. This
inclusion will enable our prisons to enjoy similar exemption status as the Kenya Defence
Forces and Police.

128.  Mr. Speaker, the law provides for zero-rating of passenger and personal effects
including one motor vehicle to a returning resident of Kenya who is changing residence.
Given that Kenya operates right hand motor vehicles, returning Kenyan residents with left
hand motor vehicles cannot enjoy this and hence it is perceived to be unfair, inequitable
and discriminative. Accordingly, 1 propose to amend the VAT law to allow such returning
residents who have owned the left hand drive motor vehicle for at least twelve months to
sell the motor vehicle and import VAT and duty free a right hand motor vehicle of equivalent
value subject to specified conditions.

129.  Mr. Speaker, over the recent past, residential and rental business has witnessed
substantial growth. On the contrary, rental income from the same has not grown
commensurately. Mr. Speaker, | propose to simplify the taxation regime for landlords
owning residential property by taxing their gross rental income at 12 percent for gross rental
income below Ksh 10 million per year. In addition, Mr. Speaker, | propose to introduce a
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tax amnesty for land lords who have not fully declared rent or are outside the tax net. In this
respect, the land lords with tax arrears are advised to prepare to engage the Kenya
Revenue Authority (KRA) to clean their tax records.

130. Mr. Speaker, the potential of our gaming industry to create gainful employment
and generate revenue for the government and private sector remains untapped in our
country. To promote growth of this sector and enable it to play its role in encouraging
innovation, creating employment and driving growth, | propose to re-introduce a simplifying
gaming tax, which shall be a direct charge on the gross gaming revenue. | also propose fo
tax public lotteries at 5 percent of the lottery turnover, and tax bookmakers at 7.5 percent
of the gross betting revenues.

131, Similarly, Mr. Speaker, all prize competition whose costs of eniry are premium shall
be taxable at 15 percent of the total gross revenue. | will also introduce amendments
requiring the appointment of technology providers as withholding agents for purposes of
remitting 15 percent of revenue raised through lottery into a Fund to be established under
the Public Finance Management Act, 2002 in furtherance of the objectives of the concerned
sector.

Deepening Tax Administration Reforms to Ease Compliance

132.  Mr. Speaker, after our Customs Law became part of the East African Community
Customs Management Act in 2004, the Excise duty legislation remained under the Customs
and Excise Law. This change necessitated the introduction of a simple and modern stand-
alone Excise Bill incorporating International best practices. | can confirm that this Bill is
being tabled in this House after under-going public participation as required by the
Constitution and Statutory Instruments Act.

133.  Mr. Speaker, in this simplified and modermn Bill, we are imposing excise duty to
compensate for harmful effects caused by production, supply, consumption or use of goods
and services, which costs are not directly reflected in their prices. Therefore, Mr. Speaker,
through this Bill, we are introducing a new tax based on units of quantity only. As such the
Bill imposes a charge on: (i) sticks of harmful cigarettes and tobacco; (ii) volumes of harmful
alcoholic beverage and sugar sweetened beverage consumed: (iii) volume of polluting fossil
fuels and age of motor vehicles purchased; and (iv) weight of environmentally damaging
plastic bags.

134.  Mr. Speaker, Hon Members wil note that based on the above principles and
objectives, all classes of fossil fuels will be taxable upon enactment of this law to safeguard
the environment, reduce tendencies for adulteration and assure equity. We are
complementing this measure by investing heavily in extending electricity connection to
every households, and providing incentives for use of cheaper, safer and cleaner bio-fuels
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in cooking stoves. In the same vein, { have proposed a marginal increase of excise duty
rate on alcoholic beverages to reflect the current effective rates after adjusting for inflation.

135. | have, in addition, Mr. Speaker, converted the current hybrid tax regime for
cigarettes into a specific one and changed the taxation of motor vehicles and motorcycles
into a regime based on classes of age, in accordance with the principles and objective of
the Bill. And to address the challenges of environmental degradation caused by careless
disposal of plastic bags, | have enhanced the excise duty on non biodegrable plastic to
KShs.120 per kilogram,

136.  However, Mr. Speaker, | am pleased to inform Kenyans that all bottled water will,
upon enactment of this law, not be taxable. Similarly, all other goods that have no harmful
effects, hereto taxable under the Customs and Excise Act, will not be taxable under the new
law.

137.  Mr. Speaker, | expect to raise additional revenue amounting to about KSh 25 billion
from the various measures underpinning the new Excise Duty law. |, therefore urge Hon
Members to consider prioritizing this Bill for debate along with other Bills | am tabling before
this House today.

138.  Mr. Speaker, current tax procedures are contained separately in each tax law. The
best practice world-wide is to have all procedures which are general and applicable to all
tax faws under one law. In the spirit of tax modernization in Kenya, | propose to introduce
the Tax Procedure Bill which will contain uniform procedures across the three tax
legislations — Value Added Tax, Excise Duty and Income Tax. The Bill is aimed at
simplifying tax administration, which at the same time will reduce the cost of compliance.

139.  Mr. Speaker, as | committed in last year's Budget Statement, we have now
commenced the review of and modernization of the Income Tax Act, which we expect to
complete by end of September 2015. The finalization and subsequent enactment of this
law will mark the end of our review and modernization of the various tax legislations which
began in 2011.

140.  Mr. Speaker, the VAT Act, 2013 provides for payment of refund in cases where the
input tax exceeds output tax and the Commissioner is satisfied such excess arises from
making zero rating supplies. The Act however, does not provide timeline within which a
taxpayer entitled to such a refund may lodge the claim. | have proposed an amendment to
the law to provide that the claim for such refunds shall be made within twelve months from
the date the tax became due and payable.

141.  Mr. Speaker, last year we reviewed the taxation of the extractive industries.
However, the review, provided for separate tax treatment for training services and
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contractual fees for Petroleum and the Mining sectors bringing disharmony in taxation of
the sector. In addition, the review also introduced different tax treatment with regard to
withholding tax on training services and contractual fees. Mr. Speaker, | propose to amend
the Income Tax Act to harmonise the tax treatment in this industry at the withholding tax
rate of 12.5 percent and 5.6 percent for training and contractual services, respectively.

142 We also reinstated Mr. Speaker, the Capital Gains Tax last year so as to allow
property and share owners to make their fair contribution to the exchequer. However, the
implementation of the law has faced some challenges in some sectors of the economy. In
order to address these challenges and ensure enforceability and compliance, | propose to
remove the 5 percent tax on capital gains arising from sale of shares and introduce a 0.3
percent withholding tax on the transaction value of the shares.

143, Mr. Speaker, in order to incentivise the shipping sector, | hereby propose to reduce
the ships qualifying for investment deduction from 495 tons to 125 tons and to increase the
rate of investment deduction from forty to one hundred percent,

144.  Mr. Speaker, investors are allowed to carry forward losses without Treasury's
approval upto the fifth year. | propose to extend this period to ten years considering that
there is heavy investment expenditure by some power producers, manufacturers and hotel
operators.

145.  Mr. Speaker, after Customs Law become part of the East Aftican Community
Customs Management Act in 2004, and coming up with & stand-alone Excise Bill, it was
found necessary to have a Miscellaneous Fee and Charges Bill to cater for levies which
were anchored in the Customs and Excise Act, Gap 472 yet to be repealed.

146.  Mr. Speaker, for continuity in collection of the Railway Development Levy, Import
Declaration Fees and Export levies imposed on hides and skins, it is imperative to introduce
the Miscellaneous Bill, which will be the legal instrument to empower the Commissioner of
Customs to collect the aforesaid levies.

9.2: Encouraging Growth and Stability of the Financial Sector

147. Mr. Speaker, Vision 2030 targets the creation of an international financial centre
able to attract international investments and participants in the financial services arena. In
addition, Kenya needs to have strong well capitalized financial institutions which are not
only able to participate in financing the large projects envisaged in the Vision but that are
also well capitalized to withstand financial shocks and crisis.

148.  In this regard, | am proposing to increase the minimum core capital requirement for
banks, mortgage finance companies and insurance companies. For banks, | propose to
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increase the minimum core capital progressively from the current KSh 1.0 bilion to Ksh 5.0
billion by December 2018, For insurance companies, | propose to increase the minimum
capital to KSh 600 million for general insurance, and KSh 400 million for long term insurance
business by June 2018.

149, Mr. Speaket, our financial sector regulators have all adopted the risk based
supervision model in line with best international practice. To facilitate compliance with this
supervisory model, | propose to remove the requirement for annual licensing of banks and
instead empower the Central Bank of Kenya to issue non-renewable perpetual licences.
The Central Bank will continue to monitor banks using the risk based approach and to carry
out inspections on periodic basis while retaining powers to withdraw the license at any time.
This will eliminate the need for repetitive annual application procedures while still
safeguarding financial stability.

150.  Similarly, Mr. Speaker, for the insurance industry, in addition to increasing the
minimum capital requirements, | propose to introduce risk based capital requirements to
be determined by the specific risk profile of the company,

151, Mr. Speaker, the investment provisions in the Insurance Act are rules based and
are not in compliance with infernational core principles of insurance supervision. | am
therefore proposing fo move fo a more principle based investment framework where
insurance companies will be required to prepare and submit investment policies and will be
subject to broad prescribed investment guidelines. This investment framework will bring the
insurance industry in harmony with the framework already pertaining in the retirement
benefits and collective investment sectors.

152.  Mr. Speaker, whereas over 25,000 agents have qualified for award of Certificate of
Proficiency (COP) which is a requirement for licensing as an insurance agent, we only have
5,000 agents licensed by the Insurance Regulatory Authority (IRA}. This is partly as a result
of an oppressive requirement that agents must be recommended by an insurance company
before they can be licensed. In order to expand insurance penetration, | propose to remove
this requirement and allow [RA to license agents so long as they have attained the COP
and met other licensing requirements.

1563,  Mr. Speaker, Real Estate Investment Trusts (REITs) and Asset Backed Securities
(ABS) are investment vehicles that offer companies alternative sources of raising capital.
In order to ensure tax neutrality with other forms of debt, | propose to exempt asset transfers
and other transactions related to the transfer of assets into REITs and ABS from stamp
duty.

154.  Mr. Speaker, retirement benefits schemes should be able to diversify their
investments into new emerging investment vehicles in the capital markets in order to
optimize returns to members. | therefore propose to create a new category in the Retirement
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Benefits Investment guidelines to allow schemes to invest upto 10 percent of their assets
in private equity funds and venture capital funds licensed by the Capital Markets Authority.
|, however, propose to introduce in all classes of assets, except government securities, a
per issue limit of 15 percent of assets and per issuer limit of 15 percent of issue in order to
mitigate potential risks.

155.  Mr. Speaker, the distribution of surplus in defined benefits schemes is often a
contentious matter and scheme members often do not benefit from the surplus, which only
accrues to the employer. | therefore propose to amend the retirement benefits regulations
to provide clear provisions as to treatment of the surplus, whereby, the employer will enjoy
a contribution holiday in cases of on-going schemes, but in case of winding-up or scheme
conversion, the surplus is to be shared equally between members and employers.

156.  Mr. Speaker, to improve governance of retirement benefits schemes, | propose to
introduce term limits such that trustees can only serve a maximum of two terms of three
years and | also propose to reduce the period for preparation of annual audited accounts
for retirement benefits schemes from 6 months to 3 months to ensure expeditious
accountability to members.

157.  Mr. Speaker, to strengthen the supervision of deposit taking Sacco societies by the
Sacco Societies Regulatory Authority (SASRA), | am proposing to amend the Sacco
Societies Act to allow SASRA to undertake vetting of directors and key officers of these
Sacco's. In addition, Mr Speaker, | propose to extend the current information sharing
framework for Sacco's from the current inter-Sacco sharing of negative information, fo also
allow sharing of positive information as well as sharing with other financial institutions.

158, In order to strengthen the fight against terrorism and money laundering, Mr.
Speaker, | am proposing amendments to the Proceeds of Crime and Anti-Money
Laundering Act, in order to clarify the objectives of the Financial Reporting Centre (FRC)
and strengthen its supervisory role. These changes are in line with the recommendations
of the Financial Action Task Force (FATF) and will help improve our international rating
following our removal from the FATF watch list in June 2014,

159.  Mr. Speaker, the Government is aware that some Kenyans hold their wealth outside
the country. To encourage these Kenyans bring back their wealth we are working on a
mechanism to facilitate them bring back their money to support their investment activities
in Kenya to help build the nation. Mr. Speaker, specific details on this initiative will be
worked out shortly.

160. Mr. Speaker, it has come to our attention that the Consumer Protection Act, No. 46

of 2012 is posing challenges with respect to the interpretations of its applicability to loan
agreements between public entities and our Development Partners. In order to address this
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challenge, [ propose to amend the Consumer Protection Act to exempt Credit Agreements
between public entities and our Development Partners from the provisions of the Act.

161.  Mr. Speaker, the scrutiny by this House, through the Committee on Delegated
Legislation, of statutory instruments issued by the Executive and regulatory bodies is very
welcome as it is meant to ensure that such instruments serve the interests of the Kenyan
people. However, it is my considered view that such scrutiny should not extend to routine
administrative actions such as guidelines, orders, directions, and forms, | am therefore
proposing an amendment to the Statutory Instruments Act to limit the definition of statutory
instruments to be laid before the House to regulations, rules, by-laws and tariffs. This will
relieve this House from the scrutiny of administrative issues.

10. CONCLUSION

162.  Mr. Speaker, this budget demonstrates our resolve and concerted efforts to create
a prosperous and inclusive country for all Kenyans. It focuses on implementing key
development priorities outlined in our economic transformation agenda.

163.  Mr. Speaker, the budget aims fo secure the lives and property of citizens of this
great country from the emerging ever evolving insecurity facing us. This budget allocates
enormous resources to the security organs and for both Police and Military modernization.
Tourism recovery remains our key objective given its potential to create jobs and
employment of our youth and women. We target to improve on efficiency and roll out
systems that will enable us to save public resources so that Kenyans get value for their
money.

164.  Mr. Speaker, we are firmly behind the efforts by His Excellency The President to
deal decisively with corruption that benefits a few individuals instead of the country. In
preparing the budget we consulted Kenyans as demanded by the constitution and the
Public Finance Management Act, 2012 and | wish to assure Kenyans that through this
budget, we intend to address all the concerns raised during the consultative forums. The
focus of this budget is on pro-poor growth and sustainable development guided by Vision
2030 so as to generate jobs and wealth for our citizens.

165.  Mr. Speaker, the implementation of this budget requires the collective effort of all
Kenyans. |, therefore, urge Hon Members and all Kenyans at large to join us in building the
Kenya we want. A prosperous Kenya — a Kenya in which we all aspire to live in.

166. | wish to thank my Cabinet colleagues and their Principal Secretaries who
collectively own this budget and the programmes to be implemented.
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167. My sincere appreciation also goes to:

His Excellency The President and His Excellency the Deputy President for their
guidance and support during the budget process

Majority Leader of the National Assembly, Hon Aden Duale, for his relentiess
support to get most of the legislative proposals on finance matters pass through
the house;

Members of the Budget and Appropriation Committee as well as the Finance,
Planning and Trade Committee led by Hon Mutava Musyimi and Hon Benjamin
Langat, respectively, for the constructive engagements throughout the year on
Budget and Finance matters;

The Departmental Committees of Parliaments and the Senate for the valuable
inputs into this budget;

Members of the Intergovernmental Budget and Economic Council {IBEC) and
Senate Committee on Finance and Economic Affairs for vibrant discussions on
budget aliocations to counties;

Management and Staff of the National Treasury for commitment to excellence
in the public service and the long hours they have put fo ensure that this budget
and supporting documents meet the Constitutional deadiines;

Management and Staff of the CBK and KRA for their contributions; and,

All members of the National Assembly and Senate for their cooperation and
support.

168. My gratitude goes to Kenyans from all walks of life for their contributions and
encouragement.

God Bless You, God Bless Kenya

| Thank You
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PREFACE

Mr. Speaker Sir, on behalf of the Members of the Standing Committee on
Finance, Commerce and Budget and pursuant to Standing Order 203(6) of the
Senate, I hereby present to this House, the Committee Report on the Status of
budget ceilings on recurrent expenditure for governments at the county level
for the FY 2014/2015 by the Commission on Revenue Allocation.

In deliberating on this matter the Committee has met with the following
stakeholders; the County Assembly Speaker’s Forum, the Controiler of Budget,
the Transitional Authority and the Commission on Revenue Allocation.

r. Speaker Sir,
The Standing Committee on Finance, Commerce and Budget is established
pursuant to Standing Order No. 208 and is mandated, to investigate, inquire

into and report on all thatters relating to coordination, control and monitoring
of the county budgets and to:

1) Discuss and review the estimates of County governments and make
recommendations to the Senate ;

ii)Examine the Medium term Budget Policy Statement presented to the
Senate; ‘

iii) Examine and report on the Budget allocated to constitutional
commissions and independent offices;

iv)Examine biils related to the Counties;

v)Examine the Budget, including the Division of Revenue Bill; and

vi)Examine and consider all matters related to resolutions and Bills for
appropriations, share of national revenue amongst the counties and all
matters concerning the National Budget, including public finance,
monetary policies and public debt, trading activities and commerce,
tourism, investment and divestitures policies, planning and
development policy.

Mr. Speaker Sir,

The Comuimittee was constituted by the House on Thursday 13t March 2014
during the Second Session of the Eleventh {11th) Parliament and as currently
constituted, comprises the following members:

The Hon. Sen. Billow Kerrow, MP. -Chairperson

The Hon. Sen. Peter Cle Mositet, MP. -Vice-Chairperson
The Hon. Sen. G. G. Kariuki, EGH, MP,

The Hon. Sen. Moses Wetangula, EGH, MP.

W
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The Hon. Sen. Beatrice Elachi, CBS, MP.

The Hon. Sen. Mutahi Kagwe, EGH, MP.

The Hon. Sen. Boni Khalwale, MP.

The Hon. Sen. (Prof.) Peter Anyang’ Nyong'o, EGH, MP.
The Hon. Sen. (Dr.} Zipporah Kittony, MP.

10.  The Hon. Sen. James Mungai, MP.

11.  The Hon. Sen. Catherine Mukiite Nabwala, MP.

12, The Hon. Sen. Mutula Kilonzo Junior, MP.

13.  The Hon. Sen. (Prof) John Lonyangapuo, CBS, MP.
14.  The Hon. Sen. Paul Njoroge Ben, MP.

15. The Hon. Sen. (Dr.} Wilfred Machage, MGH, MP.
16. The Hon. Sen. ( Dr.) Agnes Zani, MP

©®N oo

Standing Order 45 (2) of the Senate Standing Orders provides that a Senator
may request for a statement from a Committee Chairperson relating to matters
5 - under the mandate of the Committee. At a sitting of the Senate held on
e Wednesday 5% March 2015, Sen. Hassan Omar Hassan, M.P., requested for a
Statement from the Chairperson of the Standing Committee on Finance,
Commerce and Budget on the status of financial allocation to counties by the
Commission on Revenue Allocation (CRA).

Mr. Speaker Sirx,

It is significant to mention that the purpose of this report is to inform the
House on the happenings as regards to ceilings on recurrent expenditure for ™~
County Governments for the FY 2014/2015 issued by the CRA.

ACKNOWLEDGEMENT
Mr. Speaker Sir,

The Committee is grateful to all the stakeholders who appeared to the
Commiittee to make presentation and respond to matters raised.

The Committee is also particularly grateful to the Offices of the Speaker, the
Clerk of Senate for the support received as it discharged its mandate. I wish to
thank the Senators who participated in the process of ensuring that the
Committee compietes its report.

Mr. Speaker Sir, :

On behalfl of the Committee, and pursuant to Standing Order 201(6),
therefore my pleasant and honourable duty to present and lay on the table of
the House the report of the Committee on Finance, Commerce and Budget
regarding the status of ceilings on recurrent expenditure for the FY 2014/15

it is
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I. INTRODUCTION

Mr. Speaker

At a sitting of the Senate held on Wednesday 5t March 2015, Sen. Hassan
Omar Hassan, M.P., requested for a Statement from the Chairperson of the
Standing Committee on Finance, Commerce and Budget on a report on the
status of financial allocation to counties by the Commission on Revenue
Allocation (CRA). In the Statement, the Senator sought to know whether the
Chairman of the Committee is aware of the following:

a) That, a number of County Assemblies are grinding to a halt in
operations and are unable to pay their members and staffl because of the
budget ceiling imposed by CRA;

b) That, the Controller of Budget has refused to finance County Assemblies
uniess they comply with the said ceilings; ' :

¢) That, the High Court has ruled on: the matter and though dismissing the
petition by county Assemblies, the court has determined that the
ceilings by CRA are not binding and can only be binding if the said
ceilings are approved by Parliament;

d) That, the ceilings are just a recommendation as determined by the
court;

e) That, the Controller of Budget is sending County Assemblies to negotiate
with CRA to vary the ceilings even though the court has placed that
mandate on Parliament;

f) That, some proposed ceiling by CRA last year and the figures proposed
this financial year are irreconcilable, putting into doubt the modalities
and criteria used to arrive at the said ceilings; as an example, the CRA
proposed a ceiling of Ksh. 191million for Tana River County Assembly
last financial year and Xsh. 398 million this financial year; and,

g) What the National Treasury is doing lo ensure that the Controller of
Budget releases funds to the County Assemblies on the basis of their
Appropriation Acts to allow them perform their constitutional and
statutory mandates.

In addition, the Speaker, Makueni County Assembly wrote to the committee

vide his letter dated 3% December, 2014 bringing to the attention of the .
committee concerns on financial allocation to the assemblies and challenges
counties reportedly face on cash flow.

The County Assembly Forum also sought a meeting witl: the Committee on
24t Rebruary, 2015, and drew the attention of the Senate similar concerns. In
particular, they stated that the court had ruled that budget ceilings set by the
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CRA on the Assemblies were not binding, and hence urged the Senate to give
appropriate direction to Controller of Budget to release their funds based on
the respective appropriated amounts rather than the set ceilings.

In prosecuting the matters raised above, the Committee heard from the
following key stakeholders; the County Assembly Speaker’s Forum, Speaker
Makueni County Assembly, the Controller of Budget, the Commission on
Revenue Allocation, the Transitional Authority, the CEC TFinance and
Economic Planning, Makueni County Government, and hereby tables a report,

containing its observations and recommendation to the House for
consideration,

Committee Sittings

~In deliberating on matters raised and held the following sittings:

a) On 24 February, 2015, the Committee held a meeting with the County

~ Assemblies Leadership Forum, the following was discussed; the

operations of the County Assemblies and the challenges related to the
cellings by CRA, and the High Court ruling on the ceilings.

b) On 10t March, 2015, ‘a consultative meeting was held with the
Controller of Budget, Transition Authority, Commission on Revenue
Allocation and Makueni County Assembly Speaiker. The objective of the
meeting was to discuss’ the operations of the County Assemblies and
the 'challenges related to the ceilings by CRA, the High Court ruling on
the ceilings and the operations of Makueni County Assembly.

In July, 2014, the Committee held a sitting with CRA to consider the proposed
ceilings on recurrent expenditure for the FY 2014/15. CRA had requested the

Committee to propose an amendment to the PFM Act, 2012 to allow CRA to set
ceilings for County Governments.

“The Committee further noted the contents of the House Hansard Debate of

August 5, 2014, were the Committee proposed an amendment to the PFM
Act, 2012. The purport for the amendment was that the CRA had already set
budget ceilings on recurrent expenditure on the budgets of each county
government and had provided the schedules to both the county executive and
the assemblies for the FY 2014/2015. The amendment was intended to
protect counties and ensure prudent use of county resources and remedy the
concerns that county assemblies have been spending huge amounts of money
on very unmnecessary expenditure like travel and allowances.
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1. BACKGROUND INFORMATION ON THE STATUS OF CEILINGS ON

1)

2)

3)

4)‘

5)

6)

7)

RECURRENT EXPENDITURE FOR COUNTY GOVERNMENTS FY
2014/15

Mr. Speaker Sir, on the 228d of April, 2014 the Commission on Revenue
Allocation (CRA) issued a circular Ref. No. CRA/CGM [vol.Ill/ /99
addressed to all county governments which recommended a ceilings on
allocation for all County Assemblies and all County Executives in county
budgets for the FY 2014/15.

The CRA explained that the basis for the circular was Article 216 which-
gave the CRA the mandate to make recommendations on financial
management, '

They explained that it was necessary to set ceilings on the budget for
both the County Executive and the County Assembly in each county so
that there is a structured determination of how the allocation for new
administrative structures in counties can be shared out. This would
eliminate arbitrary allocation of funds to the Assemblies by the County
Treasury as well as ensure equitable utilisation of resources. CRA also
explained that it was necessary to set ceilings to minimise wastage of
financial resources by both arms of government.

At its meeting held on 10t March, 2015, the Committee established that
the proposed budget ceilings are appropriate in maintaining financial
discipline in the counties and recommended an amendment to the PFM
Act through the Allocation of Revenue Act, 2014 to give the proposed
ceilings the force of law.

The Controller of Budget on diverse dates vide various circulars
addressed to the county governments demanded that the respective
County Assembly budget allocations should comply with the
aforementioned circular issued by the CRA. In so doing the Controlier of
Budget further stressed that failure to comply with these ceilings would
result in withdrawals from the county revenue funds or any other
county government funds being declined.

Following this circular, some counties complied with the ceilings while
others declined, expressing concernis that they had already approved
their respective Appropriation Acts or in some cases voles-oni-account
and therefore had already had budgets that were valid although they did
not adhere to the ceilings.

The Controller of Budget then proceeded to decline those requests for
withdrawals of funds that were based on the Appropriation Bills or
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votes-on-account outside of the recommendaﬁons of the Commission on
Revenue Allocation.

8) The County Assemblies then challenged the decision by the Controller of
Budget in court, through case no. 368/2014 on the legality of the
circular by the Commission on Revenue Allocation setting ceilings on
recurrent expenditure for County Assemblies.

9) A consent order between the three parties (CRA, COB and County
Assemblies) allowing withdrawal of up to 50% resources based on the
ceilings was filed by the Court on 25% July, 2014 allowing Counties to

implement their respective budgets as they awaited their final ruling on
the validity of the ceilings.

10)A further consent order. was filed in court on 30th January, 2015
allowing counties to withdraw up to 75% of the resources due fto
counties based on the ceilings. The County Assemblies are left with one
quarter which access has not been denied.

.‘H) The final ruling on the matter was issued on 20t February, 2015 and
provided that;

1] A declaration that the ‘circulars were null and void for all intents
and purposes’ and should be ‘quashed’ were “not granted and are -
instead dismissed”

i) That it is the duty of the Controller of Budget to oversee the
implementation of respective county budgets.

iii) Orders that the COB should “approve and dishurse’ the
Assemblies funds as provided for in every County government’s
budget estimates and appropriation acts were “not granted” and
were instead “dismissed” by the court.

12) As at 17tk March, 2015 thirty (30) of the counties had complied with the
ceilings and are drawing full budgetary provisions from the exchequer.
As at the date of this report, the following counties have complied with
the CRA ceilings:- Baringo, Bomet, Bumgoma, Busia, Elgeyo Marakwet,
Garissa, Isiclo, Kakamega, Kiambu, Kirinyaga, Kisii, Kisumu, Laikipia,
Mandera, Makueni, Meru,Migori, Muranga, Nandi, Narok, Nyamira,
Nyeti, Samburu, Taita Taveta, Trans Nzoia, Uasin Gishu, Vihiga, Wajir,
West Pokot and Marsabit.

13)An additional thirteen (13) counties have held meetings with the
Commission on Revenue Allocation and agreed on a need basis, where
adjustments need to be made. They include; Homabay, Kajiado, Kericho,
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Kilifi, Kitui, Kwale, Lamu, Machakos, Mombasa, Nyandarua, Siaya,
Tharaka Nithi and Turkana;

14) Four (4) of the Counties including Embu, Nairobi, Nakuru and Tana
River are the only counties that have neither complied nor held
discussions with the CRA. However, an initial meeting with Nakuru
County is scheduled for 23+ March, 2015;

- RESPONSES TO THE STATEMENT FROM THE SENATCOR

15) The Committee deliberated on the request for a statement by the Sen.
Hassan Omar Hassan M.P. who requested a on the status of financial
allocation to counties by the Commission on Revenue Allocation. The
Committee noted as follows on each of the matters;

I. On whether the Committee is aware that County Assemblies are
grinding to a halt due to the constraints of the budget ceilings
imposed by the CRA.

The Committee considered this matter and held meetings with the
County Assemblies Forum, and noted that:

a) County Assemblies do not object to the desirability of budget ceilings
and more so on recurrent expenditure of county governments.

b) Respective County Fiscal Strategy Papers were submitted by the
Executives by 28th of February 2014 which was during the
formulation stage of the 2014/15 financial year and they contained
ceilings for every sector of the County Government, the County
Assembly included.

¢) The ceilings sct out in the respective county fiscal strategy papers
were the basis for the appropriations acts which were not adhering to
the ceilings of the Commission on Revenue Allocation.

d) Several County Assemblies had therefore not anticipated or planned
to accommodate the ceilings issued by the CRA and therefore did not
budget or indeed expend within the ceilings resulting in unfinanced
budgets, reallocated expenditures and budgets that were not
implemented fully.

e) A significant challenge that County Assemblies eXperlenced beyond
the ceilings issued by the Commission on Revenue Allocation was the
irregular exchequer releases from some county executives once
requests for resources had been made to the Controller of Budget.

f) This was because the rules and regulations governing release of

monies to the County, the County Assembly cannot send requisitions
for funds directly to the Controller of Budget but through the County
Executive Committee Member for Finance.
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On whether the Controller of Budget has refused to finance Coumnty
Assemblies unless they comply with the said ceilings

The Committee considered the ruling by the High Court of Kenya on
petition number 368 of 2014 as well as submission from the Controller
of Budget and noted that;

The Controller of Budget (CoB) had declined to recognize respective
County Assembly Appropriation Acts that did not adhere to fiscal

prudence and adherence to the ceilings issued by the Commission on
Revenue Allocation.

| The Controlier of Budgef had therefore declined to release monies to

County Assemblies unless they complied with the said ceilings,
The County Assemblies Forum (CAF) held that CRA recommendations

‘were not binding and the action by the Controller of Budget was not

legal.
The Committee further noted that the Controller of Budget had mandate
under Article 228 to oversee the implementation of respective county

budgets by authorizing withdrawals from respective county revenue
funds.

III. On whether the Committee is aware that although the High Court

a)

of Kenya dismissed the petition by the County Assemblies, the
court had also determined that the said ceilings were not binding
and would only be binding if approved by Parliament and that
ceilings are just a recommendation.

The Committee considered the ruling by the High Court of Kenya on
petition number 368 of 2014 and noted that;

That the circulars on ceilings on recurrent expenditure were issued in
advisory capacity granted to the Commission under article 216 of the
constitution and are therefore lawful. |

Circulars cannot be quashed due to (a) above.

However, ceilings in the circulars are not binding on County Assemblies
since they are not directives and can only become binding if adopted by
Parliament through the County Allocation of Revenue Act, as parliament
has the final say on the matter. o

County budgets are subject to national legislation, being Division of
Revenue Act and County Allocation of Revenue Act.

Differences in regarding fiscal and budgetary processes should be
settled in terms of Article 189(4) of the constitution of Kenya, by way of
alternative dispute resolution mechanism and this includes reference of
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the dispute to parliament which has the final say in budgetary
processes in Kenya.

IV. That the Controller of Budget is sending County Assemblies to

d)

negotiate with the CRA tc vary the ceilings even though the court
has placed that mandate on Parliament

The Committee had hitherto considered this matter and had noted that;

The CRA had held two consultative meetings on the 2015/16 budget
ceilings with the County Executive Members for finance and County
Assembly Clerks. The first meeting was held in December 2014 and the
second was in March 2015,

The Controller of Budget, Transition Authority, Commission on Reveniue
Allocation had undertaken to work together to come up with a
framework for ensuring prompt and just resource allocation to counties.
That it was critical for the respective County Executives, County
Assemblies to build synefgy with the institutions in (a] above in
addressing pending issues which are affecting service delivery and
monies meant for recurrent expenditure for the Assemblies should be
released with immediate effect

While appreciating the importance of financial accountability. The roles
and independence of each arm of County Government should be
respected at all times. The Senate has convened a high level workshop
to discuss matters of financial aaccountability at governments at the
County level. The Workshoep is scheduled for 19% to 2274 March, 2015
as an avenue for further synergy and consultation.

On whether the Committee is aware that the proposed ceilings for
the 2014/15 and 2015/ 16 financial years were irreconcilable;

The Committee deliberated on this and noted that;

The CRA had submitted to the Committee that the ceilings were only on
specific recurrent expenditures of County Assemblies and County
Executives;

The CRA further submitted that the ceilings were designed to curb
wasteful expenditure especially on non-priority items such as foreign
travel and hiring of non-core personnel.

The ceilings for the 2015/ 16 financial year were still under deliberation
and were not yet final and therefore could not be compared to the
2014/15 ceilings.
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dj The ceilings for the 2015/ 16 financial year would include allocations for
mortgage and car loans due to constitutional office holders provided by
the Salaries and Remuneration Commission.

Vi. On whether the Committee is aware of what the national treasury
is doing to emsure that the COB releasss funds to the Coumnty
Assemblies on the basis of their respective Appropriations Acts;

The Committee noted that:

a) Several County Assemblies had installed an IFMIS system for
financial management and opened operational accounts at the Central
Bank of Kenya in an effort to gain financial autonomy but the two were
not operational due to limitations from the National Treasury. In this

- regard County Assemblies have had to depend on the County executive

- for the stated services.

b) All County Assembly in Kenya therefore operates under the mercies of
the County Executive on issues of finances thus compromising their
ability to discharge their mandate.

¢} Given the separation of powers between the Executive and the
Assembly, the County Assembly is supposed to oversight the Executive
and it’s accountable to the Auditor General’s Office and the Office of the
Controller of Budget

d} The Committee had directed the Commission on Revenue Allocation and
. Controller of Budget to liaise with the Integrated Financial Management

Systems directorate to ensure that County Assemblies are connect to
the IFMIS and G-pay systems to enhance resource flow, accountability
and independence in financial resource

OBSERVATIONS
The Committee observed that;

a) The Committee also observed that the CRA issued ceilings well before
the amendment of section 117 of the PFM act had been done by
Parliament noting that the County Allocation of Revenue Bill was passed
in July, 2014.

b) Although the Commission on Revenue Allocation had met the
Committee and sﬁblsequenﬂy agreed on the importance of taming
wasteful expenditure in the assemblies, the Committee did not formally
submit proposals for setting the ceilings after the amendment to the
PFM Act, 2012 had been passed.

¢) The Committee is convinced that the budget ceilings determined
through a structured process is the most prudent way of allocating the
resources between the two arms of the government. The alternative
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would be an arbitrary process that would encourage wastage, and
conflicts in the counties.

The Committee noted that although the Controller of Budget has the
mandate to oversee the implementation of respective budgets of the
various county governments by authorizing withdrawals, the COB
enforced the ceilings set by the CRA to promote prudent financial
managemert, and with the concurrence of the committee.

Pursuant to the court case filed by the assemblies, the court had
approved withdrawals of up to 75% of the ceiling for the first three
quarters of FY 2014/15 before giving the ruling that dismissed all the

- prayers sought in the petition. Consequently, COB can only disburse

funds for the remaining quarter based on the Appropriation Act.

The Committee also observed that there was no synergy in addressing
matters of conflict between the County Assemblies, the County
Executive, the offices of the Controller of Budget and the Commission on
Revenue Allocation although the law has created sufficient dispute
resolution mechanisms as provided for in Article 189(3) and (4) of the
Constitution. |

RECOMMENDATIONS
The Committee therefore recommends that;

. The County Governments should establish conflict resalution

mechanisms and desist from encroaching on each other’s Constitutional
mandate. Conflicts regardin‘g'ﬁscal and budgetary processes should be
settled in terms of Article 189(4) of the constitution of Kenya, by way of
alternative dispute resolution mechanism. This includes reference of
dispute to the Senate which has the mandate to serve to protect the
interests of counties, and their governments.

. The Senate shall establish new guidelines on the approval of

" requisitions as well as new structures on access to funds for the

Assemblies pursuant to Art.216 of the Constitution.

. The Senates directs that the COB, CRA and TA, in consultation with the

Director of IFMIS submit a report on how County Assemblies can
directly access credit requisitioned funds into their operational accounts
after the exchequer release. '

. Ceilings on recurrent expenditure of the FY 20 14/2015 were lawfully

issued but not binding as per the court ruling. The courts had approved
withdrawals of up to 75% of the ceilings for the first three quarters.
Therefore, the Senate directs that the COB should, in consultation with
CRA, release adequate funds to the county assemblies immediately for
the fourth quarter.
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The Senate should protect County Assemblies in accordance with its
mandate in Article 96(1) of the Constitution through amendment to the
PFM Act in order to ensure that the role of County Assemblies in over
sighting the county executive is not compromised. Funds requisitioned
by the Assemblies should be released directly from the County Revenue
fund into their operational accounts without further delay to ensure
financial independence. '

Pursuant to PFMA, the Senate should develop guidelines for approval of
the recommendation of CRA in respect of budget ceiling for FY 2015/ 16,
The Committee has tasked the COB to furnish it with the status of
compliance of the county executive with the budget ceilings for tabling
in the House. - ' .
Pursuant to the court ruling the county assemblies should exercise
prudence in their financial management.
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MINUTES OF THE 96T SITTING OF THE STANDING COMMITTEE ON
FINANCE, COMMERCE AND BUDGET HELD AT COUNIY HALL GROUND
FLOOR BOARDROON ON 25TH FEBRUARY, 2015 AT 2.00ARI.
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MIN. 045/2015: PRELIMINARIES
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51:11;61’11

~ The chairman called the meeting to order at 9.28 am followed with prayer.

— s




He welcomed Sen. (Df.) Agnes Zani and congfa‘mlated her on her appointment by
the Rules and Business Committee (RBC) of the Senate to join the Committee.

He then called for introduction of the Members present and invited the County
Asseiibly Spediers Dorum o inroduce Telr asiegarion and maxe their presenta-

~ tion.

MIN. NO, 046/2015; ADOPTION OF THE AGENDA

The agenda of the day was adepted as [ollows;
1) Prayer
2) Adoption of the Agenda :
. 3) Meeting with County Assembly Speakers Forum (CASF) on the budget ceﬂ—
~ Trings — -
-4 Consideration of Committee’s interim réport on Narck petition
5) Any other Business ' '
6) Adjournment and Date of next meeting.

- MIN NO. 047/2015: PRESENTATION BY THE COUNTY ASSEMBLY SPERAKER’
FORUM o

The Chairman of the County Assemblies’ Speakers Forum (CASF) thanked the
Senate Standing Committee on Finance, Commerce and Budget for giving them
opportunity to present their views on the comphance by counties by the budget
ceilings set by the commission of Revenue Allocation (CRA).He informed the
comumnittee that their intention of appearing before the Comimittee was to seek the
suidance of the Senate on the legality of the Circulars and allow discussions on
the way forward for County Assemblies to access their budgets especially follow-
ing the High Court ruling delivered by Justice Isaac Lenaola on 25% February,
2015 on the matter of budget ceilings by the CRA Circulars.

He informed the Committee that:

1. The budget ceilings on recurrent expenditure be supported by costing statis-
tics to avoid inconsistencies in the process of service dehvery to the public as

. envisaged by the Constitution of Kenya;

2. the County Assemblies’ budgets constitute only 10% of the total county budget
hence limited scope of operation as compared to the County Executive;

3, the county Appropriation Acts 2014 with respect to county finances were
passed by County Assemblies with due consideration of their mandate, but
these laws have been in conflict with the county Allocation of Revenue Act
2014;

4, the non-compliance by County Assemblies to the directive by the Controller of
Budget on budget ceilings is the main cause of poor service delivery in the -
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County (fovernments, to this end salary, allowances and other benefits due to
county Assembly staff have not been honored for the last 6 months;

. the Commission on Revenue Allocation (CRA) is only required to provide an

advisory on the budget ceilings and the appropriateness of the ceilings on the
smooth running of county governments;

. the timing of the CRA recommendation was difficult to immplement since all the

47 County Assemblies had already passed their Financial Year 2014/15
budgets as required by law;

. the commission on Revenue Allocation {(CRA) through a circular Ref:

NO.CRA/CGM/VOL.II/99 dated 2224 April, 2014, recommended budget

- ceilings for County Assemblies and County Executive;

. Some County Assemblies disregarded the CRA recommendation since thls was

not binding and only represented an advisory on the part of county Govern-

ments. In view of non-compliance by the county assempblies, a meeting was
‘held between the Commission of Revenue Allocation, Controller of Budget and

County Assemblies Forum to look at the stalemate after the County budgets
were passed; ‘

If counties are not facilitated their capacity to oversight the executzve will be
compromised.

The Comimittee was further informed that:

i.

ii.

1v.

V.

vi.

The Controller of Budget did not agree on allowing county assemblies
access its budgets, but until they comply W1th the CRA recommendations
on budget ceilings;
the County Assemblies’ Forum through the speakers of all the 47 County
Assemblies proceeded to court seeking inter alia to quash the Commission
" of Revenue Allocation circular on the County Governments’ budget ceilings;
the High Court dismissed the petition on the prayers to quash the circular,
but the judge went further and demarcated the boundaries on the roles of
the various state organs involved in the budget making process of County
Governments: Parliament, Controller of Budget, and Commission on Reve-
nue Allocation, County Treasury and County Assemblies;
in the ruling the judge stated that even though the circular was lawfully is-
sued, the recommendations by the Commission on Revenue Allocation on
budget ceilings were only advisory and should only be implemented once

“Parliament has approved them through the County Allocation of Revenue =

Act;

-in view of the ruling by the High Court, the County Assemblies have re-
quested the Controller of Budget to release monies to their County ac-
counts in line with the Appropriation Acts 2014 of County Assemblics;
However, the Controller of Budget still holds the opinion that the Circular

from Commission on Revenue Allocation is binding and that County As-
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semblies have to renegotiate the budget ceilings with CRA before subse-
quent approval by the Controller of Budget for the release of funds;
vii. CASF were faced with challenges rélated to issues of undue advantage by
Covernors and MCAs on matters of budget making due to pelitical dynam-
. l(Jb i uie Co L!.IlLl(ib
viii. CASF is therefore, secking mterventm:m of the Senate within the purview of
Art. 96 of the Constitution to compel the Controller of Budget to release the
monies due to County Assemblies in line with the Appropnaﬁon Acts of
specific County Governments;
ix. The Senate should check the Constitutional bodies especially those related
to devolution to ensure that they do not allocate themselves powers outside

the Constitution.

- On the matter of ce111ngs the Committee was informed that the 1mpressmn by
CRA that a number of County Assemblies had willingly complied with the budget
ceiling and a number are negotiating is misleading. All county Assemblies who
complied, had done so under duress, those that complied did so after their mem-
bers and employees went without salaries for months after their county treasu-
ries declined to release funds to the County Assemblies.

That whereas CRA purports to have recommended reasonable ceilings, ‘a cursory
lock at their recommendations for FY 2014/2015 against recommendations for
FY 2015/2016 proves otherwise. '

From the deliberations that ensued;

- The Chairman informed the CASF that the Senate passed an amendment to the

. County Allocation of Revenue Act to allow CRA to recommiend ceilings to the Se-
nate for approval. As a result CRA has recommended the Ceilings to the Senate-
although they have not been approved. There are several consultations going on
the matter and the Senate will soon engage stakeholders on the matter of budget
making process in the counties;

Members expressed concern that in most County Assemblies the Speakers and
the Clerks of County Assemblies are arm twisted by the Members of the County
Assemblies (MCA’s), Concerns were also raised on the threats facing the oversight -
institutions at the County level and hence the need for separation of powers.

The Committee informed CASE that ceilings are prln(:lple of financial prudence
and accountability;

The Committee noted with concern that ceilings were guided by complains that
the County Assemblies Were'spendind more on foreign travels hence the need for
regulation of their budgets mainly to free resources for development;
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The CRA should target the quality of Members of the County Assemblies (MCAs)-
including gualifications on who qualifies for election rather than inhibit those al-
ready elected in performing their constitutional functions;

County Assemblies have over 'employéd staff which has bloated their payroll and
therefore the need to re-examine the personnel requirements, unplanned and -
justified expenditures;

Members expressed concern that the Division of Revenue Act, 2014 allocated
KES. 30 billion as the cost of new administrative structures in the Counties
where ‘KES. 16.8 and 13.2 billion were set aside for County Assemblies and
County Executive, respectively. The Committee sought explanation on why CASF
were then unable to pay salaries when funds had been alrea_d_y_allocated,

Members advised that now that the case had been concluded the monies for the
counties should be released to address their needs. CASF should constantly con- -
sult, liaise and update the Senators in their respective counties on the matter.

CASE prayed to the Committee that COB be Compelled to release funds to the
County Assemblies without reference to the said ceilings; and that the funds be
released in accordance with the Appropriation Acts, since the County Appropria-
tion Acts are not in conflict with the Constitution, the PFMA, The Division of Rev-
enue Act, 2014, and the County Allocation of Revenue Act, 2014,

It was resolved that;

N 1) the Commission on Revenue Allocation (CRA), the Transitional Authority
(TA) and the Controller of Budget be invited to a meeting of the Committee
on Wednesday, 3 March, 2015 to respond to the matters raised by the
CASF; : |

2} The Committee convenes a high level workshop to deliberate on matters of
accountability of public resources in the counties and invite the Auditor-
General, The Salaries and Remuneration Commission, the Transitional Au-
thority, the Commission on Revenue Allocation and the Controller of
shipai Hotel and Spa, Naivasha on 12t to 15t March, 2015; ,

3) The Committee will communicate feedback after consultations with CRA,
TA and COB to CASF on the way forward on the matter of Ceilings..

4) The Committee further resolved to invite the COB, CRA and TA to a Com-
mittee meeting on Tuesday 3 March, 2015 to deliberate on the following:

Budget (COB) as key resource persons, The workshop will be held at Ena-




a. The implications of the High Court Ruling on petition no. 368 of 2014
regarding Circulars issued by the Commission: on Revenue Alloca-
tion (CRA) on budget Ceilings; A
b. Failure by the Makueni County Executive to transfer funds to the
County Assembly on, gfounds that the Assembly ialied to SUDIIT ITS
books of accounts for inspection by the County Executive; .
o Concerns that several County Assemblies are unable to pay salaries;
and, '
d. Budget making process for Isiolo County. :
MINUTE NO. 048/2015: ADJOURNMENT AND DATE OF NEXT MEETING,

There being no other_ business, th meeting was adiourned at 11: 08 p.m. The

next meeting Wasrscheduled for 25t February, '20315 ﬁll.SO at the same venue.

V o |{\‘ . \t \ -, ;\4 hY 1 Iy - -} N o
A
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MINUTES OF THE 99TH SITTING OF THE STANDING COMMITTEE ON
FINANCE, COMMERCE AND BUDGET HELD AT CONTINENTAL HOUSE RES-
TAURANT, PARLIAMENT BUILDING ON 10T MARCH, 2015 AT 9.00 AR.

PRESENT
1. Sen. Billow Kerrow . - -Chairman
2. Sen. Peter Ole Mositet -Vice Chair
3. Sen. Moses Wetangula -Member
4. Sen. Beatrice Elachi -Member
5. Sen. Catherine Mukiite -Member
6. Sen. (Prof.) Anyang Nyong'o ~-Member
7. Sen. MutulaKilonzo Junior -Member
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10. Sen. John Lonyangapuo -Member

ABSENT
1. Sen. Mutahi Kagwe - . -Member
2. Sen. Paul Njoroge Ben “Member
3. Sen. Boni Khalwale , - -Member
4. Sen. Mungai James ' | -Member
5. Ben. G.G. Kariuki ~-Member
6. Sen. Zipporah Kittony -Member

IN ATTENDANCE

L.

0 W N oG RN

Mr. Micah Cheserem- Chalrman CRA

Mr. KinuthiaWamwangi- Chairman, Transitional Authorlty
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Hon. AlidanMbinda, ECM, Finance, Makueni County

Mr. Edward Libendi, Clerk, Makueni Assembly

Mr. Stephen Ngelu, Speaker, Makueni Assembly
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. Mr. Stephen Makori, CEO Transitional Authorlty

10. Ms. Lynnette Oyugi, Director, CRA

1

1. Mr. James Katule, Director CRA

12. Ms. Martha Maneno, Legal Officer, CRA
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4, Mr. Robert Nyagah -Parliamentary Budget office
5. Chelang’aMaiyo - Research officer
6. Ms., Anne Wanjiru -Intern

MIN. 058/2015: PRELIMINARIES

The Chairman called the meeting to order at 9.26am followed by a word of prayer.

He welcommed all the members and visitors to the meeting and there followed self -
introduction. '

The Chairman then welcomed the Speaker, the Clerk of Makueni County Assem-
bly and the Chiel Executive Officer for Makueni County Government to make
presentations to the Committee. L '

MIN. 059/2015: PRESENTATEON- BY SPEAKER AND THE CLERK OF MAXU-
ENI COUNTY ASSEMBLY AND THE CEC MAKUENI COUNTY GOVERNMENT.

1) Malkueni County Assembly

The officials from the County Assembly of Makueni informed the Committee as

follows: That; ‘ .
1. There has been continuous financial frustration of the Makueni County

assembly by the County Executive that have brought operational risks due
to the ingufficient and unpredictable flow of funds necessary to run the as-
sembly to perform its constitutional mandate. According to the Controller
of Budget, the County Assembly cannot send requisitions for funds directly
to them but through the County Executive Committee Member for Finance.
Requisitions by the County Assembly are done for every two months.

0. After doing the requisitions, especially from July, 2014, the County Assem-
bly has been forced: or numerous occasions to beg the County Executive
Committee Member for Finance to submit its reQuisition for funds to the
Controller of Budget as the Controller of Budget does not recognize direct
requisition of funds from the County Assembly. Even after the requisitions
are sent and approved by the Controller of Budget, the CEC Finance delays
to submit Form C to the Central bank; the form which authorizes Central
Bank to release funds to the County Revenue Fund. This has greatly af-
fected operational autonomy of the County Assembly.

3. From November, 2014, the County Assembly of Makueni has had no fin-
ances to operate. Salaries of November and December were paid in mid-
January, 2015 and those of January and February, 2015 were paid on Fri-
day, 6th March, 2015. Allowances for MCAs from November had not been
paid until last week Friday, 6t March, 2015. :

4. On 12t November, 2014 the Clerk of the County assembly received a letter
from the Executive Committee Member for Finance (ECM Finance) indicat-
-ing that he had directed the Assembly Banks to freeze the Makueni County
Assembly Bank Accounts. The grounds stated were that the Assembly had
undertaken foreign travel without having funds for foreign travel and that
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the Assembly had not given its books of account to the CECM Finance for
inspection.
. The true position is that the County Assembly had enough funds in the
budget for FY 2014/2015 for foreign travel ie. Ksh. 50 million and the
same had not been exceeded. ' : -
. The Assemby explained to the Executive that it is the Assembly that under-
takes oversight over the Executive and not the other way round and we
maintained that though the Assembly runs open and transparent financial
systems and accounts, the books of accounts of the County Assembly are
not supposed to be inspected by the CECM Finance but by the auditor gen-
eral, and other government agencies like EACC and the auditor has always
conducted audits on Assembly books. We also explained that the functions
the CECM Finance was trying to usurp to oversight the County Assembly
were functions of tha Clerk of the County Assembly as given by Sections
. 147 and 148 of the PFM Act. | |
. Suppliers of basic items to the Assembly like paper and fuel have not been
paid from November, 2014. We have been forced to fund operations of the
Assembly like buying photocopy paper and fuel for the generator and ve-
hicles from our pockets which is costly. .
. The Counfy Assembly after staying without salaries and allowances for that
duration ended up passing another budget submitted by the CECM
Finance to comply with the ceilings recommended by the CRA in 2014.
Based on that budget, the Assembly cannot even pay the normal sitting al-
~ lowances of MCAs from January onwards. The MCAs ended up even reduc-
ing the budget for basic expenses like medical insurance by half just to be
in good books with the County Executive and in order to receive their sala-
ries and allowances. ‘ A
. Because of this lack of financial autonomy, the oversight role of the County
Assembly is compromised and the principal of separation of powers as con-
tained in article 185 of the Constitution is defeated. The MCAs have now
agreed to be passing any document that comes from the Governor’s office
without any scrutiny.

The Ceilings recommended by the CRA for 2014 /2015 were arbitrari-
ly issued without consultations and without due regard to the actual ex-
penditures of the County Assemblies. In Makueni for example, the CRA
recommended a ceiling of Ksh. 356 million for 2014/2015 and of Ksh. 510
million for 2015/2016; whatever has changed materially during this time,
we are not aware but the County Assembly will not be able to operate with
the Ksh. 356 million given until the end of the financial year. The Assembly
will therefore be forced to close its operations at the enad of April and wait
until July to resume its operations because we shall not have funds for op-
erations. '

On anticipating that the Appropriations Bill, 2014 would not be
passed on time (by 30% June, 2014), the County Assembly passed the Vote
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on Account as required by section 134 of the Public Finance Management
Act, 2014.

12. The County Assembly received an Appropriations Bill, 2014 from the
County Executive Committee Member for Finance on 25t July, 2014 and
proceeded to pass it and submitted the same to the Governor for assent.

13. The County Assembly of Makueni has installed an IEMIS system for
financial management and opened an operational account at the Central
Bank of Kenya to try gain financial autonomy but the two are not opera-
tional due to Lmitations from the National Treasury and Assemblies there-
fore have to depend on the County execulive for the above services.

14, - Makueni County Assembly like all county assemblies in Kenya there-
fore operate under the mercies of the County Executive on issues of fin-

ances thus compromising their ability to discharge their mandate.
5. Given the separation of powers hetween the Executive and the As-

\_.U.VL,J.J. LLIG o CLr L LaRALd Al P A

sembly, the Assembly is supposed to oversight the Executive and it’s ac-
countable to the Auditor General’s Office and the Office of the Controller of

Budget.

1
L

Fhey request\,d the Committee to;
1. intervene and get a lasting solution to this problem so that we can be sure

that when we send our requisitions to the Executive to forward to the COB
for release of funds the same is done promptly so that our operations do
not ground to a halt;

9 +o ensure financial Independence where Assemblies can send requisitions
to the COB directly and funds are released to the Assemblies directly and
Since the ceilings of 2014/2015 were not tenable, there was need to revise
according to the actual needs of the County Assembly.

Concerns Raised by Members :
Members raised concern on the following issues.
a) The Transitional Authority to explain the role of the County Assembly and

County Treasury as entities of the PFM Act (Section: 1277). :

h) The County Assembly of Makueni has a mandate and role in the budget
making process (Section 129 (3) and should be independent in approving
the budgets by the County Government.

¢) Why the County Assemblies should not get their funds directly though
their own independent IFMIS. What is the Justlﬁcatmn by the COB in with-

- holding funds meant for the Assemblies?

d) There was concern over the number of foreign trips by the MCAs and even
the County Executive which takes almost 50% of the recurrent expendi-
fure.

e)] Whether the County Executive were spending more than the set ceilings.
The COR and CRA are only keen on controlling the budgets and expendi-
tures of the Assembly but not the Executive (How much did the County
Executive actually spent above the set limits set?).
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f)

Local Revenue collected by County Governments is not accounted for and
is spend at source contrary to the PFM Act;

- MIN.060/2015: HIGH COURT RULING ON THE COUNTY BUDGET CEILINGS
The Chairman of the CRA briefed the Committee on the High Court ruling deli-
vered by Judge Isaac Lenaola as follows: That; '

1.

A petition was filed in Court by all the 47 Speakers of the Assemblies fol-
lowing Commission on Revenue Allocation [CRA) recommendation on budg-
et ceilings for County Assemblies and County Executives for the FY
2014/15; '

CRA was the first respondent, followed by the Controller of Budget and At-
torney Gemneral respectively. The Council of Governors was an interested
Party; , '

Art.216 (2) mandates the Commission to make recommendations on mat~
ments to encourage fiscal responmbzhty and that the ceilings had saved the -
exchequer KES.10 billion from the MCAs budgets;

Art.249 provides that the object of independent Commissions is to protect
the sovereignty of the people

The PFM Act Section 117 (24) as amended through the County Allocatlon
of Revenue Act, 2014 mandates CRA to make recommendations on County
budget ceilings through the Senate.

He informed the Committee that the Prayers of the petitioners were: That;
a) The Court declares the Circulars void.

b} The Court quashes the budget ceilings.
c) The COB be compelled to implement budgets.
d) The funds be disbursed as passed in the 47 approprlatlon Acts.

In interpréting the ceilings CRA informed the Committee that in dismissing peti-
tion 386 of 2014 by the County Assemblies Forum, the High Court ruled that this
particular amendment was never challenged in court and it’s therefore in force.

The recommendations made by CRA are therecfore binding to the county govern-
ments. '

4,

1.
2.
3.

The petition was dismissed

The ceilings are legal :

The County Allocation of Revenue Act, 2014 enforced the ceilings making
them binding for counties to implement, and '

No appeal has been filed challenging this ruling

The CRA Chairrman in his tabled document further proposed a way forward that;

1.

ii.

The ceilings were only on specific recurrent expenditures of County As-
semblies and County Executive;

Majority of county Governments have held meetings with CRA and resolved
some of the challenges posed by the 2014 /2015 ceiling (ITe tabled status on
county Compliance with the ceilings); ‘
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1if.

Two consultative meetings on the 2015/16 FY budget ceilings with CECs
and County Clerks in December,2014 and March, 2015;
As provided by Section 117 (24} of the PFM Act, CRA will recommend the

.
ceilings for FY 2015/16 to the Senate for Approval. However, unlike during
‘the FY 2014/2015, the process will be done much earlier to allow for more
discussion, input and consensus.

Resoluations

From the deliberations that ensued, it was resolved that;

1. The Senate, COB, TA, CRA to respond in writing on the standoff in Maku-
eni to urge the CEC to release funds for the Assembly.

2. The County Assembly should appreciate the need for financial accountabil-
ity. The Senate is organizing a high level workshop on Accountability of
public resources on 19th- 21st March, 2015 in Naivasha.

3. The County Executive and the Assembly should work as a team to address
pending issues which are affecting service delivery.

4. The CRA and COB to take keen interest in the Makueni issue and further
work together and release a Circular to all the Counties on Financial Man-
agement ‘

5. That subject to the ceilings, money meant for recurrent expenditure for the
Assembly should be released immediately.

6. The Senate to come up with new guidelines to CECs on the approval of re-

quisitions by the Assemblies as well as new structures on access to funds

by both the executive and the Assemblies pursuant to Art.216 of the Con-
stitution. '

MIN.061/2015: ANY OTHER BUSINESS

'He informed members on the following upcoming events

1.

it.

The joint Committee sitting between Standing Committee on Fmance
Commerce and Budget and the Sessional Cemmittee on Devolved Govern-
ment will be held on Wednesday, 11t: March, 2015 at the Comumittee
Room 5, Main Parliament at 9.00am to meet with Sen. Anyang’ Nyong'o,
and the Petitioners of the Kisumu Petition.

High level workshop on Accountability and the County level of Government
will be held on 19th -21st March, 2015 at Great Rift Hotel, Naivasha. All
oversight bodies including the Ethics and Anti- corruption, Commission
(EACC), Controller of Budget, Transitional Authority (TA), Criminal Investi-
gation Department {CID), Commission on Revenue Allocation (CRA) have
been invited to make presentations.

A letter from Malkueni County Assembly to the Speaker of the Senate stat-
ing that the County Assembly had not received money for its recurrent ex-

~ penditure from the County Treasury since November, 2014 and that they

were facing problems with paying staff salaries and suppliers.
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MIN.0GL/2015: ADJOURNMENT AND DATE OF NEXT MEETING

Having exhausted all issues set out in the agenda, the meeting was adjourned at
11.59am. The next meeting will be on 11th March, 2015 at Main Parliament,
Committee Room 5 at 9.00 am.
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14 Riverside Drive
Grosvenor block

- 2 Floor
P.0. Box 1310 — o200
NAIROBI

Tel: 254 (20) 4298000
Email: infogerakenva. ore
Website: sy weerakenyo. org

COMMISSTION ON R}EWNUE ALLOCATION

OUR REF. CRA/CSO/P&S/13/Vol. 7 DATE: 181 March 2015

M. J. M. Nyegenye,
Clerk of the Senate,
Clerk’s Chambers
Parliament Buildings
NAFROBI

Dear Mr. Nyegenye,

RE: STATEMENT BY COMMISSION ON REVENUE
ALLOCATION ON REPORT ON THE STATUS OF
FINANCIAL ~ ALLOCATON TO COUNTIES FOR
FINAWCIAL YEARS 2014 /2015 AND 2015 /2016

Enclosed, please find CRA statement in response to the Senate letter
referenced SEN/FCB/GEN-CORR. VOL2/050/2015.

Yours sincerely,‘

Gegrg;@ﬁl&@
C@MMISS}[@N SECRETARY







14 Riverside Drive
Grosvenor block

281 Floor

P.O, Box 1310 ~ 00200
NAIROBI

COMMISSION ON REVENUE ALTOCATION

Tel: 254 {20)42980000
Email: infoid@cerakenya.ore
Website: wwiw.crakenva,org

18™ March zoi1s

STATEMENT BY COMMISSION ON REVENUE ALLOCATION ON
REPORT ON THE STATUS OF FINANCIAL ALLOCATION TO
COUNTIES FOR FINANCIAT, VEARS 2014/2015 AND 2015/2016

INTRODUCTION

This is in response to a letter from the Senate (Ref: SEN/FCB/GEN- |
CORR.VOL2/050/2015) dated 16t March 2015. The Commission would -
like to respond as follows: -

The Commission on Revenue Allocation {CRA) is established under Article
215 of thie Constitution with its principal functions stated in Article 216. In
recommending ceilings for recurrent expenditure for the counties, CRA was
guided by the following Articles of the Constitution and the relevant
Sections of other legislation,

o Article 216 (2) — The Cornmission shall make recommendations on
other matters concerning the financing of, and financial
‘management by, county governments, as required by this
Constitution and other relevant legislation. ‘

o Article 216 (3) — In formulating recommendatzons the Commzssmn
shall seel ..

c) to encoumge fiscal responsibility |

o Article 249 (1) — The objects of the commissions and independent
offices are to ..

a) protect the sovereignty of the people.

2014 / 2015 CEILINGS
The Commission recommended KShD79 billion be allocated to county
governments for financial year 2014/15. In this allocation, the Commission

1







had costed the new county structures at Kshgy billion. However, the
Division of Revenue Act 2014 provided for Ksh226.7 billion for the counties.
Out of this amount, Ksh30.2 billion was for the financing of recurrent
expenditure for the new structures within the county governments and the
rest to finance devolved functions as shown in Table 1. The allocation of
Kshgo.2 billion provided for Ksh13.456 billion for the county executive and
Ksh16.877 billion for the county assemblies as detailed in Table 2. It is on
the basis of these amounts that the Commission made equitable allocation
to individual counties and made recommendations for recurrent
expenditure for both the executive and the assemblies.

From an analysis of the initial budgets submitted by the counties, the
assemblies had a consolidated figure of Ksh26.876 billion while the
executive had a budget of Kshi3.559 billion. If these budgets had been
approved, it would mean reducing money meant for development and
service provision, which would be contrary to the spirit of devolution. By
setting celhngs on the recurrent expenditure, CRA was encouraging fiscal -
responsibility, ensuring that more resources were allocated to development
and service provision.

As at March 17, 2015, thirty (30) of the counties had complied with the
ceilings and are drawing their full budgetary provisions form the exchequer,
An additional thirteen (13) have held meetings with CRA and agreed, on a
need basis, where adjustments need to be made. Four of the counties
(Embu, Nairobi, Nakuru and Tana River) are the only counties that have
neither complied nor held discussions with the Commission. An initial
meeting with Nakuru County is plauned for Maxch 23, 2015. (Table 2)

In the County Allocation of Revenue Act 2014, Parliament amended Section
107 of the Public Finance Management Act 2012 by inserting subsection
(2A) Pursuant to Articles 2o1 and 216 of the Constitution and
notwithsianding subsection (2), the Commission on Revenue
Allocation shall recommend to the Senate the budgetary ceilings

on the recurrent expenditures of each county government,

In d15111158111g petition 386 of 2014 by the County Assemblies Forum, the
High Court ruled that this particular amendment was never challenged in
court and is therefore in force. The recommendations made by CRA are
therefore binding to the county governments,
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The CRA made its recommendations to the Senate through our letter REF:

CRA/CS0/P&B/13/Vol.4 (1) dated 30th September 2014 {Copy attached
— Anmex 1).

2015 / 2016 CEILINGS

You will note that there is a substantial increase of the amounts provided for
each of the counties between 2014/2015 and 2015/2016, This is because the
Commission has made provisions for additional staff and additional benefits
arising from circulars issued by the Salaries and Remuneration Commission
in December 2014. It will also be noted that items such as Ward Offices and
extra mileage which were not factored in the 2014/2015 ceilings have now
been included.

In developing the recommendations for the allocation of revenue between
the national and the county governments for 2015/2016 fiscal year pursuant

to article 216(1a) of the Constitution, CRA has computed, in detail, the cost -

~of recurrent expenditure for all the 47 assemblies and the county executive,

In so doing, the commission has consulted with the all the county
governments (Executive and Assembly) in two different forums held in
Utalii Hotel (December 2014), and Maanzoni resort (March 2015),
respectively and their inputs have ‘been incorporated into the
recommendations. The costing has considered all the benefit circulars
issued by the Salaries and Remuneration Commission (SRC). The summary
of the ceilings is attached in Table 4.







TABLE 1: BUDGET ALLOCATIONS ONW VARIOUS DEVOLVED

FUMNCTIOMS  YIEARS:

MILIIONS

2013/14;  2014/15;  2015/16 1N KSH.

Devolved Funcilons

2013/14 a0la/is | agig/1é
1| Health Services 55,562 62,780 09,706
2 Planning & Development 50,004 54,001 56,255
3 | Agriculture, Livestock and Fisheries 15,155 16,103 19,020
Culture, Public Entertainment & - :
4 | Public Amenities 1,364 2,849 2,992
5 | Youth Affairs and Sports 3,181 3,380 4,531
Trade, Cooperative Development & :
6 | Regulation 709 4,404 4,624
71 Roads &Trangport 15,916 38,164 40,072 |
8 | Lands, Housing and Public Works 5,523 5,868 6,015
Natural Resources & Environment
g { Conservation 6,337 6,734 6,902
10 | Pre-Primary Education 1,038 2,059 2,265
11 | Sub Total Devolved Functions | 176,588 | 196,433 212,381
New Couwnty Structures:
| (County Assembly, County
12 | Execulive) 12,416 | 30,223 45,627
13 | Total Devolved Functions 190,005 | 226,666 | 258,008







TABLE 2 SUMIMARY OF CRA RECOMMENDATION ON COUNTY
GOVERNMENTS BUDGET CEILINGS ON RECURRENT EXPRENDITURE
FOR 2014/2015 OM NEW COUNTY STRUCTURES (RSHS. MILLIONS)

i. COUNTY ASSEMBLY

1| MCA ( Salaries, Allowances & Gratuity) 8,416
2 | Speaker (Salaries, Allowances & Gratuity) 339
3 | Deputy Speaker (Salaries, Allowances & Gratuity) 245
County Assembly~ Administrative Staff (Salaries,
4 | Allowances & pension) 1,660
Other County Assernbly Staff (Salaries, Allowances &
5 | pension) ' ' 922
6 | Duty allowances and pension 471
7 | Mileage for MCA 1,141
8| O&M 3,683
9 | Sub- Total 15,87
2. COUNTY EXECUTIVE
1 | County Bxecutive ( Salaries, Allowances & Gratuity) 1,287
2 | Chief Officers (Salaries, Allowances & Pension) 946
3 | County Secretary (Salaries, Allowances & Pension) 138
Governors & Deputy Governors (Salaries,
4 Allowances Gratuity) 845
5| CPSB (Salaries & Pension) 975
6 | PEM Staff ( Salaries and Pension) 6,134
7| O&M 3,031
8 | Sub- Total 13,350
N Total | 30,233







TABLE g COUNTY CEILINGS COMPLIANCE LIST

Date: 17th March 2015
A | FULLY COMPLYIED
1 BARINGO 16 MERU
2 | BOMET 17 | MIGORI
3 BUNGOMA 18 MURANGA
4 |BUSIA 19 | NANDI |
5 |ELGEYO MARAKWET | 20 | NAROK
6 | GARISSA 21 | NYAMIRA
7 | ISIOLO B 22 | NYERT
8 | KAKAMEGA 25 SAMBURU
o | KIAMBU 24 | TAITATAVETA
10 | KIRINYAGA 25 TRANS NZOIA
11 KISIT 26 | UASIN GISHU
12 | KISUMU 27 VIHIGA
13 | LATKIPIA, 28 | WAJIR
14 | MANDERA. 29 | WEST POKOT
15 | MAKUENT 30 | MARSABIT
B | DISCUSSED WITH CRA BUT NOT FINALIZED
1 HOMABAY 8 | MACHAKOS
2 | KAJIADO 9 | MOMBASA
3 | KERICHO 10 | NYANDARUA
4 TRILTFT 11 | SIAVA
5 | KITUI 12 | THARAKA NITHI
6 | KWALE 13 | TURKANA
7 | LAMU '
C | DISCUSSIONS N oT
COMMENCED
1 |EMBU 3 | NAKURU (7o meet 01 23/03/2015)
2 | NAIROBI 4

TANA RIVER.







TABLE 4: BUMMARY OF CRA RECOMMENDATLON (N
COUNTY GOVERNMENTS BUDGET CEILINGS ON RECIIREENT
EXPENDITURE FOR 2015/2016 (KSHS. MILLIONS)

1. COUNTY ASSEMBLY | }

No. | [tem Ng. Axnount
1 Members of the County Assembly (MCAs)
' 2,227 8,715
2 Spealer 47 332
3 Deputy Speaker 47 263
4 County Assembly Staff (more than 60 Wards-
' 120 staff, 40-<60 Wards-100 staff, 20-<40 4,150 5,543
Wards- 88 staff & Less 20 Wards gets 65 staff )
5 County Assembly Ward Staff (3 per ward)
: 4,350 1,197
6 Mileage for MCAs 1,429
7 Insurance (more than 60 Wards-60 Millions, 47 1,480
40-<60 Wards-40 Millions, 20-<40 Wards- 30
Millions & Less 20 Wards gets 20 Millions
8 County Assembly Service Board (CASB) 47 267
9 Operations and Maintenance (O & M) 5,768
Sub-Total 24,904
2, COUNTY EXECUT }IVE
No. | Tiem No. Amount
1 | Governor 47 669
2 | Deputy Governor 47 451
3 CEC members 453 2,002
4 Chief Officers 453 1,201
5 County Secretary 47 226
6 Chief of Staff 47 134
7 Sub Coun’ry & Ward Admmlstratms
1,740 2,080
8 County Treasury 6,747
9 County Public Service Board (CPSB) 1,086
10 | Staff- Office of the Governor 716
11 Insurance 47 470
12 Operations and Maintenance (O & M) 4,762 |
Sub- Total 20,633

1 Total

45,027 |
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REPUBLIC OF KENYA
ks 7
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X

OFFICE OF THE CONTROLLER OF BUDGET

Bim House, 12% Floor F.Q. ox 33616 - 00100, Nairob
Harambee Avenue el 2211068, 0716274922, 318030
Fax. 020 2211320

Emailicob@eob.go.ke

L 19" March, 2015
REF: OCOB/ SEN/B02/1 {19}

Mr. J. M. Nyegenye
Clerk of the Senate
Clerk’s Chambers
Parliament Buildings
NAIROBI

Dear ™MW- "—%Q’f‘\fjgr

RE: STATEMENT BY THE OFFICE OF THE CONTROLLER OF
BUDGET ON FINANCIAL ALLOCATION AND EXCHEQUER
RELEASES TO COUNTIES FOR THE FINANCIAL YEAR
20142015 '

We acknowledge receipt of your letter Ref SEN/FCB/GEN-
CORR/VOL.2/049/2015 dated 12" March, 2015 on the above subject matter

Enclosed, herewith please find the Office of the Controller of Budget’s
statement in response to the issues raised,

Yours Scaxaly,

Stephen Masha
For: CONTROLILER OF BUDGET

fnels (1)







OFFICE OF THE CONTROLLER OF BUDGET

FINANCIAL ALLOCATION AND EXCHEQUER RELEASES
TO COUNTIES FOR THE FINANCIAL YEAR 2014/2015

STATEMENT BY THE CONTROLLER OF BUDGET TO THE CHAIRMAN,
SENATE STANDING COMMITTEE ON FINANCE, COMMERCE AND
BUDGET

o ) March 19, 2015
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STATEMENT BY THE OFFICE OF CONTROLLER OF BUBGET ON

FINANCIAL ALLOCATION AND EXCHEQUER RELEASES TO
COUNTIES FOR THE FINANCIAL YEAR 2014/2015

Please refer to your letter Ref: SEN/FCB/Gen-Corr/Vol 2/049/2015 of 12" march 2015 on
the above subject matter.

The Office of the Controiler of Budget (OCOB) is an independent office established by
Article 228 of the Constitution. It became operational upon the appointment of the Controller
of Budget on 27™ August, 2011.

a) As an independent office, COB has the following mandate: -
I. To oversee implementation of the budgets of the National and County Governments.
(Article 228 (4)). —

2. To approve and authorize withdrawals from Public Fﬁnds; Equalization Fund (Article
204 (9)). Consotidated Fund {Article 206 (4)), and Revenue Fund (Asticle 207 (3)) if
satisfied that the same is in accordance with the law (Article 228 (3)).

3. Financial advice to parliament where a Cabinet Secretary has stopped transfer of
Funds to a State Organ or Public Entity and there is need to renew the decision to stop
further transfer of Funds (Article 225 (2).

4. Quarterly reporti'ng to the Legislature on implementation of budgets of National and
County Governments (Article 228 (6)).

3. Annual reporting to Executive and Legislature (Article 254 (1)),
6. Adhoc reporting to Executive and Legislature (Article 254 (2)).
7. Publishing and publicizing reports (Article 254 (3)).

8. To conduct investigations on its own motion or on a complaint made by a member of
the public (Article 252 (1)(a)).

9. To conduct Alternative Dispute Resolution Mechanisms to resolve disputes (Article

252 (1)(b).

In carrying out its mandate, the OCOB is independent and not subject to direction or control
by any person or authority which is clearly butiressed in Article 249 (2) (b) of the
Constitution. The OCOR collaborates with other state agencies, including the Natjonal
Treasury to ensure timely release of funds to government entities.
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b) A number of County Assemblics are grinding fo a halt in operstions

The Office of the Controller of Budget approves withdrawal of funds by counties based on
requests by the County Treasuries, for both the County Executive and County Assembly. The
approvals are based on the following legal framework; (i) approved Appropriations Acts of
county government, (i) provisions of the Public Financial Management Act, 2012, (iii) the
County Allocation of Revenue Act, 2014, and other relevant Acts of parliament. Table 1
shows the summary of exchequer releases to county government as at 17" march 2015 for the
financial year 2014/2015.

) Controller of Budget has refused to finanee County Assemblies unless they
comply with the said CRA ceilings (Petition Ne. 368/14)

Petition No. 368/14 was instituted by Speakers of ail 47 County Assemblies on 24" July
2014 challenging the issuance of a circular by CRA on the maximum budgetary allocations to
the County Assembly and the County Executive for the FY 2014/15. The parties to the
petition included the Commission on Revenue Allocation (CRA), the Controller of Budget,
Council of Governors and the Attorney General.

The Petitioners sought the following orders inter alia:

a. A declaration that the circulars breached the Petitioners’ constitutional rights and
were therefore null and void.

b. An order of certiorari to quash the cireular issued by CRA

C. dn order of mandamus to compel OCOB to approve withdrawal of fund as provided
Jor in every County Governments budget.

In order to facilitate the carrying out of essential services and. activities by county
governments the parties entered into a consent agreement on 25" July 2014 that was
subsequently varied on 1% August 2014 before the trial Judge.

A look at consent order No, 2 of 1% August 2014 reads:

“That funds be immediately released to the counties as per section 134 of the Public
Finance Management Act in respect of County Budget (Estimates) submitted to the County

Assemblies for the FY 2014/15, pending the hearing and determination of the petition -

herein”

Section 134 of the PFM Act, 2012 only applies in situations where a county has not enacted
an Appropriations Act by 30" June, However some counties had enacted Appropriations
Acts by 30" Tune, 2014, Therefore, there was need to vary the consent order No. 1 of 255
July, 2014. Tt is in this regard that the parties entered into consent order No. 2 dated 1°
August, 2014, which brought those counties that had enacted their Appropriations Act into
application of section 134 of the PFM Act, This allowed them to access up te 50 per cent of
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their budget through to 31" December 2014, The two consent orders envisaged two
categorics of counties, those that had enacted and those that had not enacted their
Appropriations Act as at 30" June, 2014,

For the counties that had not passed their Appropriations Act, Section 134 fully applied and
the County Assemblies were required to pass a vote on account on budget estimates presented
by their respeetive CEC Member ~ Finance on 30! April, 2014,

Further, Section 134 of the PFM Act, 2012 provides:

134. (1) Subject to subsection (2), if the County Appropriation Bill for  financial
year has not been assented to, or is not likely be assenied to by the beginring of the
Sinancial year, @ County Assembly may authorize the withdrawal of money from the
County Revenue Fund.

(2) Money withdrawn under subsection (1) —

(1) May be used only for the purpose of meeting expenditure necessary fo carvy on
the services of the county government during the financial year concerned until
such time as the relevant appropriation law is passed.

By our understanding, any requisition under Section 134 is for essential services only.
Therefore, the COB released funds to counties in line with fhe consent orders unti! the
judgment was delivered on 20Y February, 2015 which, digmissed the petition and did not
grant any of the prayers sought by the Petitioners.

Table 1 below shows Exchequer releases to the counties as of March 17,2015,
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d} The High Court has ruled on the matter and though dismissing the petition by
County Assemblies, the Court has determined that the ceilings by CRA are not
binding and can enly be binding if the said ceilings are approved by Parliament.

After analyzing the judgment, it is our considered view that the Court held that by virtue of
Article 216 of the Constitution and Section 10 of the Commission on Revenue Aliocation
Act, 2012, CRA was well within its mandate to issue the circular on budgetary ceilings to the
County Governmenis.

The Court further held that recommendations by CRA, although not binding on the Counties
should be given due consideration in the enactiment of the budget. The Court empbasized that
recommendations by CRA to the Senate should be given due consideration and reasons given
for any deviation. It therefore follows that deviation by the County Assembly on the .
recommendations of CRA would also reguire such County Assembly to give reasons. -

Moreover, the Cowrt held that the recommendations by CRA becaome binding on the
Counties once they are approved by the Senate in the County Allocation of Revenue Act,
2014. Consequently, the Court declared that since the Petitioners did nat challenge the
validity of CARA, 2014, it would not delve into the validity of CARA, 2014,

It is therefore our considered opinion, that since the Court did not grant any of the Petitioners
prayers and held that the CRA was well within the law and its mandate in issuance of the
cireular, it follows that the Senate having approved the recommendations of CRA in CARA,
2014, the ceilings are binding on the Counties and should therefore be adhered to,

e) Controlier of Budget is sending County Assemblies to negotiated with CRA to
vary ceilings evean though the court has placed the mandate on the parliament

Pursuant to Article 216 (1)(a), the Commission on Revenue Allocation is mandated to make
recommendations concerning the basis for the equitable sharing of revenue raised by the
Naticnal Government between the national and county governments. Article 216 (5) tequires
CRA to submit its recommendations to the Senate, National Assembly, the National
Executive, County Assemblies and County Executives, Therefore, the County Governments
should consult CRA and not OCOB on amendments to the budget ceilings for County
Assemblies and the County Executives.

g P 7a g e"____







REPUBLIC OF KENYA

COUNTY ASSEMBLIES FOI

Landmark Plaza Annex, 3rd Floor. PO, Box 73552 - 00200 Nalrobi. Tel: +254 701 046 932 - 3 / 707 801 650 -
E-mall: countyassembliesforum@gmail.com

"MEMORANDUM ON THE CEILINGS IMPOSED ON COUNTY ASSEMBLIES BY 'THF
COMMISSION ON REVENUE ALLOCATION {CRA)

From: The Speakers of the County Assemblies

To: The Standing Committee on Finance, Commerce and Budget

Date: . 24% February, 2015

Subject: The Position of the 47 County Assemblies on the Budget Ceilings

Impeosed by the Commission on Revenue Allocation for FY 20 14/15

At the outset, the County Assemblies do not object to the desirabili'ty of budget ceiiings and
the need to use public money in a prudent manner as provided for in Article 201 (d) the
Constitution and the section 107 of the Public Finance Management Act.

The County Fiscal Strategy Paper, which in accofdance with the Public Finance
management Act, 2012, and which is submitted by the Executive by 28th of February every

year contains ceilings for every sector of the County Government, the County Assembly
included.

The County Assemblies have always held that ceilings ought to be a product of honest
negotiations between the sectors (Assembly included) and county treasury.

In April 2014, way after those negotiations were settled and sector ceilings pegged in the

' «gnhancing €O
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County ¥Fiscal Strategy Paper, the Commission on Revenue Allocation (CRA} gave
recommendations on ceilings on recurrent expenditure for County Assembly and County
Executive (refer to Annexure 1}.

These ceilings were arbitrary figures developed between CRA and the Council of Governors
without consultation with the Assemblies.

In July 2014, after enactment of Appropriation Acts by County Assemblies, the Controlier
of Budget (CoB) declined to recognize the County Appropriation Acts, and refused to
authorize withdrawals (release funds to County Assemblies) unless they complied with the
ceilings, whereas the County Assemblies Forum (CAF) held that CRA recommendations
were not binding. The legality of the County Appropriation Acts has not been challenged in
any courtin accordance with Article 165 of The Constitution.

It is on the basis of this that CAF went to court in July 2014, to seek an interpretation of the
same and sought prayers to quash the circulars and term them unconstitutional and void.
Whereas the court dismissed the petition to quash the circulars and termed them lawful,
the court made the following determination: -

1. That the circulars on ceiling were issued in the advisory capacity granted to the
Commission under article 216 of the Constitution and are therefore lawful.
2. Circulars cannot be quashed due to (i) above. ‘
3. However, ceilings in the circulars are not binding on County Assemblies since they
are not directives and can only become binding if adopted by Parliament through
the instrument of the County Allccation of Revenue Act, given that Parliament has

the final say on the matter.
4. County budgets are sub ect to national legislation, being Division of Revenue Act and

County Allocation of Revenue Act.
5. Differences in regarding fiscal and budgetary processes should be settled in terms of
Article 189(4) of the constitution of Kenya, by way of alternative dispute resolution
. mechanism and this includes reference of the dispute to parliament which has the

final say in ‘budgetary processes in Kenya.

Although Parliament amended the PFMA, and 1nserted a provision allowing CRA to
recommend ceilings to the Senate, as it stands today, the Senate in its own wisdom
has not approved the said recommended ceilings.

in spite of this, the CoB is still declining to approve withdrawals unless the counties revised
their Appropriation Acts to comply with the CRA ceilings. Further, the CoB is asking
Assemblies to go to CRA and get clearance letters of compliance with the said ceilings

before funds are releasad to them.



FACTS ABOUT THE CEILINGS

The impression provided by CRA that a number of County Assemblies had willingly
complied with the budget ceiling and a number are negotiating is misleading. All county
Assemblies who complied, had done so under duress, those that complied did so after their
members and employees went without salaries for months after their county treasuries
declined to release funds to the County Assemblies.

Whereas CRA purports to have recommended reasonable ceilings, a cursory look at their .
recommendations for FY 2014/2015 against recommendations for FY 2015/2016 proves
otherwise. The figures are irrecencilable. -

Below is a list of some counties;

EXPENDITURE CEILINGS FOR COUNTY ASSEMBLIES AS SET BY THE
COMMISSION ON REVENUE ALLOCATION
NG. cogﬂ? ESFSEKELY CRA RECOMENDED CEILINGS IN KSH
. 2014/2015 2015/2016
1 | Lamu 151,567,061 305,000,000
2 | Tharaka Nithi 181,880,473 329,000,000
3 | Tana River 197,037,179 376,000,000
4 | Samburu 197,637,179 358,000,000
5 | Kirinyaga 219,772,238 392,000,000
6 | Elgeyo Marakwet 227,350,591 399,000,000
7 | West Pokot 242,507,297 417,600,000
8 | Nyamira 250,085,650 415,000,000
9 | Marsabit 250,085,650 483,000,000 -

Whereas CRA purports to set recurrent ceilings on Executive, they have not done so. CRA
purports the presence of a unit/department called “new structure” in the County Executive
and left out the bigger chunk of the rest of the executive departments to have unregulated
recurrent expenditure. [n fact, whatever is intended to be saved from ceilings in County '
Assemblies is not being channeled to development but to the already bloated recurrent
expenditure of the executive.

With the knowledge of the budget making process, whether in the estimates, or the
Appropriation Acts, budgets are made in respect of votes (read departments). There is no




vote called “new structures”, and neither is there a department known as "new structures” .
in the Executive arms of all the 47 County Governments.

The purported budget-ceilings on County Executive are therefore not enforceable, and CRA
made these provisions as public relation gimmick.

Below is a table with a comparison of the actual recurrent expenditure in the
Appropriation Act, 2014, against the purported CRA ceilings for a number of County
executives;

COMPARISON OF ACTUAL RECURRENT EXPENDITURESAND CRA PROPOSED
EXPENDITURE CEILINGS FOR COUNTY EXECUTIVES
- ' ACTUAL RECURRENT
EXPENDITURE FOR
| PURPOTED CEILINGS EXECUTIVE IN THE
COUNTY BY CRA APPROPRIATION ACT, 2014
1 | Nairobi 962,000,000 17,845,258,242
2 | Tana River 378,000,000 1,314,056,105
3 | Kwale 396,000,000 3,801,304,919
4 | Nakuru 455,000,000 5,595,712,384
5 | Lamu ' 351,000,000 946,104,077
6 | Wajir . 408,000,000 ' 2,792,201,855

COUNTY ASSEMBLIES’ RECOMMENDATIONS:

1. That the Senate confirms that the CRA recommended ceiling are not binding until
approved by the Senate in accordance to PFM{Amendment )Act;

2. That the Senate confirms that they have not approved the ceilings recommended by
the CRA;

3. That CoB be compelled to release funds to the County Assemblies without reference
to the said ceilings;

4. That funds be released in accordance with the Appropriation Acts, since the County
Appropriation Acts are not in conflict with the Constitution, the PFMA, The Division
of Revenue Act, 2014, and The County Allocation of Revenue Act, 2014;



5. That there is a need to interrogate the formula used by CRA in arriving at the ceiling
since there is wide discrepancies between the proposed ceiling for FY 2014 /15 and
those for FY 2015/16. We note that the CRA recommended ceilings for the county
executive are not wholesome and therefore not enforceable.

We attach the following annexures for your reference;

Annex 1: CRA Recommended recurrent budget ceilings for County Assembly and County
Executive for 2014/15 Kshs. 30,232 Million -

Annex 2: CRA draft recommended recurrent budget ceilings, for the County government for
2015/16 (Kshs. Milliens) '

Annex 3: Brief of the Court judgement on High Court Petition 368 of 2014 (Speakers of the
forty seven County Assemblies Vs CRA &2 others)

Annex 4: The Court Judgement on High Court Petition 368 of 2014 (Speakers of the forty
seven County Assembiies Vs CRA &2 others)

| Annex 5: The Nairobi County Appropriation Act, 2014
Annex 6: The Tanariver County Appropriation Act, 2014
Annex 7: The Makueni County Appropriation Act, 2014
Annex 8: The Kwale County Appropriation Bill, 2014

Annex 9: The Nakuru County Appropriation Act, 2014

T
et

-------------------------------

Hon. (Dr.) Nuh Nassir
Chaiirman

County Assemblies Forum







REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

PETITION NOQ. 368 OF 2014

IN THE MATTER OF AN APPLICATION BY THE SPEAKERS OF THE 47
L
. COUNTY ASSEMBLIES OF THE REPUBLIC OF KENYA -

AND

INTHE MATTER OF ARTICLES 1,2,3,6,10,19.20.22.23 1) &(3), 27(1),

1(4].27.43, 47,73, 159, 160, 165, 174,175, 176,.179(1 189,
190, 194-, 201,205,207, 209,210, 216, 224,225, 228, 259 & 260 OF THE
| CONSTITUTION OF KENYA

AND"
IN THE MATTER OF RULES 23 AND 24.0F THE CONSTITUTION OF KENYA
PROTECTION OF RIGHTS AND FUNbAﬁ&ENTAL FREEDOMS) PRACTICE

| AND PROCEDURF: RULES, 2013
. AND |
INTHE MATTER OF COUNTY GOVERNMENTS ACT NO.17 OF 2012
o AND

IN THE MAT'i‘ER OF SECTIONS 117, 125,129 131,133 AND 134 OF THE

PUBLIC"FINAN(:E MANAGEMENT ACT, CAP 412¢ LAWS OF KENYA

BY
THE SPEAKER, NAKURU COUNTY ASSEMBLY oo TTPETITIONER
THE SPEAKER, MOMBASA COUNTY ASSEMBLY ..................2ND PETITIONER
THE SPEAKER, KWALE COUNTY ASSEMBLY ool 3R PETITIONER
THE SPEAKER, KILIF] COUNTY ASSEMBLY oo A TR PETITIONER
THE SPEAKER, TANA RIVER COUNTY ASSEMBLY ... cTH PETITIONER
THE SPEAKER, LAMU COUNTY ASSEMBLY o 6T PETITIONER

S re

T
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------------------

TP sac g,

TR

..............

---------------------

-----------------------

<14 PETITIONER
o IS PETITIONER

......

v 7 TH PETITIONER
e GTH PETITIONER
W 9TH PETITIONER
10TH PETITIONER

W11TH PETITIONER
A27TH PETITIONER

13™ PETITIONER

v I PETITI O NER

meenn 17T PETTTIO NER
i 1 8TH PETITIONER
S L PETITIONER
e 20T PETITIONER

; o 21T PETITIONER
THE SPEAKER, MURANG'A counTy ASSEMBLY ...

ALY PETITIONER

THE SPEAKER KIAMBU COUNTY ASSEMBLy w230 PETITIONER
THE SPEAKER T'URKANA count VASSEMBLY . T 2 PETITIONER
'HESPEAKER, wigr POKOTCOUNTY ASSEMBLY ... 25T PETITIONER
THE SPEAKER SAMBURU. ¢couny ASSEMBLY ... 267H PETITIONER
THE SPEAKER TRANS NZ01A COUNTY Assempry . 27T PETITIONER
PHE SPEAKER UASIN GISHU Couny ASSEMBLY ... . 28™ PETITIONER
THE SPEAKER ELGEYO MARAKET COUNTY ASSEMBLY. g1s PETITIONER
THE SPEAKER NANDI ¢p UNTY ASSEMBLY e 30™ PETITIONER
THE SPEAKER, BARINGO ¢ UNTY ASStmpry SISTPETITIONER

THE SPEAKER, LaTkpi4 COUNTY ASSEMB]y v 3280 PETRTIONED

THE SPEARER; NAROK ¢ UNTY ASSEMBLy ..
THE SPEARER, KERico COUNTY Assempry "

AR L T,

AR tra e, ,,,

e dQTH PETITIONER
~415T pR ITIONER

At aaagy g,

-3380 PETITIONER

347 PETITIONER
35TH PETITIONER

++36™ PETITIONER
v 37T PETIONER
e 38T PETIT N D

.39TH PETITIONER



THE SPEAKER, KISUMU COUNTY ASSEMBLY .ovcevviiinn &2 PETITIONER

THE SPEAKER, HOMABAY COUNTY ASSEMBLY ........e.... d3RD PETITIONER
THE SPEAKER, MIGORI COUNTY ASSEMBLY ..o.cvvvvvvienn 44T PETITIONER
THE SPEAKER, KISII COUNTY ASSEMBLY ovoveevvee i 4570 PETITIONER
THE SPEAKER, NYAMIRA COUNTY ASSEMBLY vvvirinearnnd6TH PETTTIONER
THE SPEAKER, NAIROBI COUNTY ASSEMBLY .....ccvverenn 47T PETITIONER
AND
COMMISSION ON REVENUE ALLOCATION.;..................l.‘..“.l. 15r RESPONDENT
CONTROLLER OF BUDGET wvvveviv v s et ees s e ZND RESPONDENT
THE ATTORNEY GENERAL ....ecvvvenstvvves s vervin v e SRD RESPONDENT
COUNCIL OF GOVERNORSINTERBSTED PARTY
JUDGMENT

Introduction

1. This Petition concerns the bﬁdé‘etary and related processes in County
Governments. All the Egtltl@lnels a1 e State Organs estabhshed under the
provisions ofAmcIe 1’78(1] ofthe Constitution with thew mandate set.
out under Article 178[2) of the Constitution and include inter-alia to
pfeside over" the si"lﬁtino:‘s' of their respective County Assembiies. They
iave broucht this -Petition pursuant to the provisions of Articles

1,23, 6, 10 19, 20,22,23(1) & (3), 27(1), 27(4), 27, 43, 47, 73, 159,

i 160 165 174 175,176, 179(1), 185, 186, 189, 190, 194, 201, 205,
207,209, 210, 216, 224, 225, 228, 259 & 260 of the Constitution of
Kenya and Rules 23 and 24 of the Constitution of Kenya (Protection
of Right!s and Fundamental Freedoms) Praétiqg and Procedure

Rules, 2013 and Sections 117, 125, 129, 131, 133 and 134 of the

Public Finance Management Act, Cap.412C, Laws of Kenya on their
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own behalf and on behalf of all the Forty Seven Counties created under

Article 6(1) of the Constitution as read together with the First

Schedule to the Constitution.,

On or about 22¢ April, 2014 vide a circular Reference No.

CRA/CGM/VoLII/99 addressed- to all County Govermﬁents', the 1st

Respondent recommended a ceiling on a]locatlon fOI all “'C“ount}
Assemblies and all County Executives in County budgets for the financial
year 2014/2015. Thereafter, the 2nd Respondent on dlvezse dates vide

various circulars addressed to the Co_ﬁ_nty Governments allegedly
reinforced the 1st Respondent’s circular afbresaid and demanded that
the County Assemblies’ hudget :.a'“QACE!tin‘I‘lS should comply with the
aferesaid Circular failure tt'i"""wI'l_ich-:'.fl}e“72““ Respondent would not
approve withdrawals frém thetd’ixﬁ%y“”ﬁevenue Fund or any other fund
by County Govemmmts That at the date of the impugned Circulars,
none of the County Covcrnmonts had passed its County Finance Act for
the financial year 2014/2015 to enable implementation of its budget.
The Petltloners therefore therefore claim that the 20 Respondent acted

ultré vires its mandate in issuing the said circulars to the Counties,

B Fhe Petltioners have also filed this Petition claiming a violation of

Artlcles 73, 185, 189, 207, 216 and 228 of the Constitution by the
Respondents and are further seeking to enforce their fundamental

rights and freedoms under Articles 27 and 47 of the Constitution. In
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their Petition dated 23 July 2014, they therefore seek the following

orders:;

“ta) A declaration that the Circulars that the 1st and 24

(b)

Respondents, jointly and severally, and either by
themselves, assigns or any person claiming through
them, issued to any County Government in the Republic of
Kenya on various dates between the 2209 day of April,
2014 to the 169 day of July 2014, or any other date, to
prescribe and or put mandatory, ce:lmgs to financial
allocation to any CountyAssembly ina County Budget for
the Financial year 2014/2015. breached the Petitioners’
constitutional rights under Articles 27(1), 27(4), 27(5),

43 and 47(1) of the Constitution of Kenya, and were null

and void for all intents and purposes.

Judicial Review order‘of Certiorari to remove Into this
Honourable Court-und quash the Circulars that the 1t
and z2nd Respondents,jomily and severally, and either by
themselves, asmgns or any person claiming through
them, 155ued to any County Government in the Republic of
Kenyd on various dates between the 220 day of April,
2014 to the 16% day of July 2014, or any other date, to '
prescnbe and or put mandatory ceilings to financial

. ‘_allocatmns to any County Assembly in a County Budget

for the:Financial Year 2014 /2015,

“. Judicial Review orders of Mandamus to remove into this
- Honourable Cowrt and compel the 2 Respondent lo

oversee the implementation of the budgets of County
Governments in Kenya for the financial year 2014/2015
in terms of Article 228(4) of the Constitution of Kenya
once County Governments pass their respective budgets

-for the Financial Year 2014/2015.

Judicial Review orders of Mandamus to remove into this
Honourable Court and compel the Respondents, jointly
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and severally, and either by themselves, assigns or any
person claiming through them, to approve and disburse
Funds as provided for in every County Govermuent’s
budgetary allocations as set out In the County’s Budgets
estimates of Revenue and Expenditure for the Financial
year 2014/2015, County’s appropriation Acts for the
Financial year 2014/2015 and or County’s Firiance Acts
for the Financial year 2014/2015.

(e) Costs of and incidental to this Petition and;
() Any other order that this Hor‘zoiz'f“'dbule Céiz_rt deems fit

and just to grant inthe circumstances.”

The Petitioners’ case

Prof, Ojienda, Senior CDLmSG.l,__::_pTe:S::éﬁt.ed "the Petitioners’ case and the
gist of their case was that the 'i‘i%nﬂi_aLngn_.e:C{ﬁCi1‘cu]ars were issued without
authority and are in brﬁé:ia;c_h of thé fegislative authority of County
Assemblies under trhe' ﬁiﬁlﬁéi-dné of Articles 185(1) and (2) of the

Constitution.” Tha't-;fin issuing the said Circulars the 15t and
2rdRespondents alé(-jir_‘vi-d‘lated Article 189 (1) of the Constitution as
they, fai_l.ec.i' tQ_,ébi’lSUIE the County Assemblies on the matter while the
sai'ﬁ"'e feil'w'i_th.iﬁ:‘ the latter’s mandate. Théy further claimed that in doing
SO thelﬂ'md 2ndRespondents viclated the fundamental right of County
.7 A;sélﬁblies under Article 47 of the Constitution to administrative

action that is lawful, reasonable and procedurally fair.

[t was also the Petitioners' contention that the impugned Circulars

targeted only votes on account of County Assemblies and County
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Executives for the financial year 2014/2015 by creating budgetary

ceilings while the Respondents wholly protected budgets for the
National Executive, the National Assembly, the Senate, the Judiciary and
the twelve Commissions and Independent offices listed in Article 248
of the Constitution. As such they claimed that the impugned Circulars
breached the fundamental rights of County Assemb]ieé‘- to the

fundamental and inalienabie right to equal protection and equal Benefit

of the law and not to be discriminated against, duectiy or indirectty, as

~ provided for under Article 27(1}, (4) and [5] ofthe Constitutmn

On the latter issue, Prof Ojienda sublnittedwt'hat theterm ‘administrative
action’ refers to broad areas of- governmentﬂ activity in which the

repositories of power are exe1c1sed by stamtory hodies, including the
adoption of policy making and 1ssuance of a specific direction and
application of a generai rule to ‘a- particular case in accordance with
requirements ofpohcy, expedlency or administrative practice. He relied

on the South Afrzcan mse of President of the Republic of South Africa

and Others Vs South‘f: ican Rugby Football Union and Qthers (CCT

16/98) 2000 [17 SA Twhich discussed the ngrmative content of the

_'.__!nght to ‘administrative action. It was therefore Prof. Ojienda’s
-:?':._ subrmssmn that since the 15t and 2mRespondents purported to direct

':'County Assemblies on how to legislate, their actions amounted to

unlawful and unfair administrative action and thus violated Article 47

- of the Constitution on three fronts; - .

T
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“rand systems of

- 201 of the Constitution and under Sections 117, 125, 12

are ultra vires the mandate of the 15t and 2Zvd

} of the

Firstly, that the notices

Respondents as set out under Articles 216(2) and 228 (4

Constitution.

Secondly, that the legisiative authority of Counties vests in County
Assemblies by dint of the provisions of Article 185[1).211‘1@[2) of the
Constitution. In that regard, that County buclgets“'*if"e-‘- eét{:i'iqates of
revenue and expenditure by Counties in a glven fm’mcml year and

constitute plans for management of County resources “and that approval -

LRV S L TS

of County budgets is an express consutumoml manddte of County

Assemblies under the provisions of Ar tlcle-1-18'4-(4-) (a).Further, that the

Constitution has not apportioned the 1egisla;t§§fe authority of County

Assemblies to approve County budgets qs ‘a shared mandate between

Courity Assemblies and the 15t and 2“dRespondents nor does legislative

authority to determine voLes on sccounts in County budgets vest in the

1st and Z“dRespondents, ]omtIy or severaliy. [t was therefore his

submission tl at the Cuaﬂars are unconstitutional, unlawful and a

manifest of anarrchy_ in the operationalization of the principle of

de\{_olﬁfiqn.

hudly that the impugned Circulars breach the procedures, time-lines

checks and balances required to be observed by County

Assemblies in enacting county budgets as is env isaged under Article
9 and 131 of

the Public Finance Management Act 2012, He claimed in that regard
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10.

(1

that in their budgetary processes, each of the County Assemblies must

enact and pass certain instruments before passing its County budget.

In addition, that each of the instruments is progressive of and
dependent on the previous instruments and it would be'illegal to adopt
a County Budget Estimates of Revenue and Expeild1ture that is not

consistent with the financial outlook of a County as. determmed by each

of the aforementioned instruments. That at“‘-,the.-_._;t]_m '_'Tj;_:of filing this
Petition, all Counties had complied with, tﬁ"e‘, .x‘eﬁ;ﬁirmﬁen‘cs of the
Constitution and the Public Finance Manﬂgemeﬁf‘Actand had enacted
County budgets for the financial year 2014/2015 and had adopted their
respective County Fiscal Strategy ??apers, approved their County Budget
Estimates of Revenue and Fxpendlture by the 30% June 2014 and
enacted thelr Appropriations Acts for the financial year 2014/2015. It
was therefore Prof. O‘jiie',hda."s‘ contention that for the Counties to comply
with the Circulalr's“as issued, tl-ney had to restart the entire process of
reviewing an"d adopting the Fiscal Strategy Paper, Budget Estimates of
Revenué"':'énd;:Expendi'ture Appropriations Bills and Acts as well as
Fmance Bllls and Acts which actions would have gone beyond the

mandatozy “Statutory timelines set out under the Public Finance

: Management Act and hence create the risk of invalidating the

consequent budgets that they would pass,

‘The Petitioners further contended that the mandate of the 1%

Respondent is circumscribed in Article 216 of the Constitution that
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mandate is to recommend on matters concerning financing and financial
management by the Counties. That the Constitution does not allow it to

decide on matters concerning financial management by the Counties

and while relying on the Canadian cases of R vs Mac Farlane (1923)

HCA 36 and Thomson vs Canada (Deputy Minister of Agricultine)

(1992) 1 _SCR 385,the Petitioners distinguished a ”recqiﬁmenda[‘,ion”

from a “decision” and stated that a recommendation doe§ not have any
binding force and does not impose obligatiOhsi.aﬁdi therefore a
“recommendation” connotes advice which the recipient may be at

liberty to accept or disregard.

12, It was also the Petitioners’ submissidn that the mandate of the 23

Respondent under Article 228 of the‘Co,‘:fl'stitution is to oversee the
implementation of the budgets ofzt'hé”Na{tliona] and County Governments
through its authori’z,ati@:n_ mtofwithdraw from the Equalization,
Consolidated and:f{e.Vefmer Funds and Prof. Ojienda further submitted
that the said m'élﬁd_até: in rélation to Counties is limited to ascertaining

that withdrawals from Revenue Funds under Article 207 of the

Constitution is .drc'm'é only in accordance with the legislation enacted by

County Assemblies or an Act of Parliament,

13. [t Wa-lé;Prof. Ojienda’s further submission that there is no law in Kenya
that mandates any of the Respondents to approve budgets or determine
votes on account af budgets and to do so would amount to usurpation of
powers of the County Assemblies. While reiying on the case of Okiva

Omtatah Okoiti & 3 Others vs Attorney General & 5 Others Petition
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A

No.227 of 2013 (2014) ¢ KLR and the Supreme Court decision in Re

Matter _of the Interim Independent Flectoral Comumnission,

Constitutional Application No.2 of 2011 (2011} ¢KLR, he submitted

that all constitutional organs are obliged to stick to their mandates as

stipulated in the Constitution and do no more.

it was also the Petitioners’ contention that the im'p\-,igned“(firculars
violated their right not to be discriminated agamst as vrovided for
undm Article 27(1), [2) [4) and (5) becauqe they oniy targeted votes
on ‘account of County Assemblies in County budgets for’ “2014/2015 and
that they were therefore a premeditated and. dec1ded target. That while
the 2ndRespondent OVErsees the: 1mp1ementation of the budgetary
allocations to other State Organs such as the County Executive, National
Executive, the National- Assembly the Semte the judiciary and th

twelve Comm}ss;ons and Independent Offices, they have not seen a
single circular to these other mgam faulting their votes for the financial
year 2014/2015 In facL they claimed that the Respondents are all
deliberately plotectmg those budgetary allocations in a conspiraterial

manner

Tt ‘Rf"é's the Petitioners’ further contention that the Division of Revenue

Act 201 Aand the County Allocation of Revenue Act, 2014 contains

block figures of revenue that goes to each County Government and that
none of these statutes have any provision for the budgetary ceiiings set

by the 1stand ZﬂdResponden‘cs vide the unpugned circulars.

_H__e_ﬁ______________f___________—#————a

e
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16.

17.

18.
constztut}onal commission established under Article 215 of the

Further, that Parliament did not set a law sanctioning the impugned

budgetary ceilings and the Senate in its oversight role dismissed the

intended ceilings as is evident in the Hansard of 5% August 2014 and Z»
September 2014. It was therefore Prof, Ojienda’s subinission that the
Respondent breached Articiel73[1] (a) and {2) (b) and (¢} of the
Constitution which enjoins all  State Officers, including  the
Respondents, to exercise public authority as a public':tni'slf in a manner

that brings honour to the office and promotes. pubhc conﬁdence n the

integrity of the office. He claimed in that mmrd that rhe '1cts of the Ist
and 27 Respondents in colluding w1th-,- obtalmng- and acting upon
directions of the National Executive and purporting to set votes on
account of County Assemblie’é':'r.;foencls Article 249{2) of the

Constitution.

Lastly, Prof Qjienda urged.the Court to find that the impugned Circulars
violate the Consti"tﬁtion”énd gfﬁ’ilt the Prayers in the Petition as set out

above.

Th e_ st Resnbnde}lt's case

The, 15t Respondent the Commission on Revenue Allocation, is a

Consu‘tutmn and whose functions are set out under Article 216 of the
Constitution, the Commission for Revenue Allocation Act and the
Public Finance Management Act. Those functions include making

recommendations concerning the basis for the equitable sharing of

Page 12
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19.

Z0.

21.

revenue raised by the National Govermment between the National and
County Governments and among County Governments. The Commission
i« also mandated to make recommendations on other matters
concerning the financing of, and financial management by Gounty
Governments and fiscal prudence as required by the Coustitution and

national legislation,

[t opposed the Petition through the affidav‘it-"of:“Gﬂé‘:':"drge QOoko, the
Commission Secretary, sworn on 28% August 2014, Ty his Affidavit, he
deponed that the 1 Respondent had not viclated the Constitution in

any way or as alleged by the Petitioners.

In the said Affidavit, Mr. Oo_}‘«:o:___stat:‘éd__tha;‘c County Governments and
Assemblies must comply:with -"th;_e“léiw in their budgetary processes and

any County budget that do}e's not do sa is illegal and unconstitutional.

He claimed ‘that the 1t Respondent's Circular Reference _No.

CRA/CGM/VOL III/99dated 22nd April 2014 did not recornimend new

budget cemngs for County Assemblies and County Executives. [t merely

restated the adV1ce that the 1% Re%pondent had rendered to Parliament

f.as pr0v1ded by Article 205 of the Constitution and Parliament, while

takmg into consideration the recommendation, made by the 1

Respondent as provided for by Article 218(1)(a) and (b) of the
Constitution, enacted the Division of Revenue Act and the County
Allocation of Revenue Bill. That therefore the budgetary ceilings are

a5 a result of existing legislation and not the 1=t Respondent’s Circular as
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22,

24,

alleged. Further, that the 15t Respondent did nof seek to micro-manage

the County budgetary process in issuing the Circuiar neither did it seek

to legislate on allocations to the County Assemblies and County
Executives as alleged by the Petitioners because the legislative role in

the County budgetary process is purely a function of Parliament and

County Assemblies and that the total amount of mvenue availabie to

each County Government was done by Parliament thlough the Division

of Revenue Act pursuant to Article 218(1) (a) Of the Consrltutlon

It was his further deposition that no Counfy had submitted copies ol the

County development plans, debt management Strthdles or any other
information to the 1t Respondent as 1equ1red by law. Further, that no
County Treasury had sought the Iecommendatmn of the 15t Res pondent,
as mandatorily requned by Sectmn 117(5) of the Public Finance

Management Act, in preparing the County Fiscal Strategy Paper.

[t was also his contention that there was no discrimination meted out to
County Assembhes bcmusc budget ceilings are lawfully set by
Palhament for all-arms of Government, all levels of Government and

indepen_dent bodies and Commissions and that all the other

" Government agencies had complied with their set budget ceilings except

" County Assemblies which deliberately made budgets over and above

those ceilings.

Mr. Oraro, appearing for the 1% Respondent, also submitted that the

provisions of the Divisicn of Revenue Act, 2014 and the County

e
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26.

Allocation of Revenue Act, 2014 are in conformity with the

Constitution and that Parliament sets ceflings for County budgets via
these two legislations as required by Article 218 of the Constitution
while under Article 216,thereof, the 1+ Respondent is granted the
constitutional mandate of ensuring that County hudgets are in
compliahce with the Division of Revenue Act and-‘: the  County

Allocation of Revenue Act.

It was his position therefore that the unpucrned Circulars are
constitutional and lawful and the 1% Rcspondent actcd within its__
mandate under the Constitution and the Phiblic Finance Management |

Act, and related legislation.'

He went on to submit tlﬂt the Vanous Cmmtv Appropriation Acts
were unconstltutlonal as they are in conflict with the Division of
Revenue Act, 2014 cmd County Allocation of Revenue Act, 2014 and
as such, under Artlcle '191(2) of the Conustitution, these two
legislations p1evali over the County Appropriations Acts. He thus
urged the Court to find the County Appropriations Acts as

1111Const1tut10na1 and on the reliefs sought by the Petitioners, My, Oraro

Sﬁﬁlmtted that they are moot as rhe recommendations made by the 1

"'i\Re%pondent to County Governmnents have already been taken into

account by Parliament while passing the Division of Revenue Act,

2014 and County Allocation of Revenue Act, 2014.
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28.

29,

Lastly, it was Mr, Oraro’s submission that the Petitioners are State

Organs as created under Article 178(1) of the Coustitulion and the

Counties are also State Organs and further that the Petitioners in thejr

afficial capacity and the forty seven Counties are not persons within the

meaning of the Constitution and therefore they are incapable of

enjoving/enforcing any right under the Bill of Rights. In that regard, he

relied on the case of County Government of County. qué'}"nmeﬁfMeru

1ere it was

vs Ethics-and Anti-Corruption Commission (201’4)_,8__1@)’_? w}

held thata County Government was not a _per’éoﬁnwcaffable’ of enforcing

fundamental rights and freedoms and foz""rthe above reasons, he urged
the Court to find that the Petition lackéd merit and ought to be

dismissed in its entirety.

The 274 Respondent’'s case

The 2nd Respondent, ﬂt_he-_@_gn_t‘rdlrler of Budget, is an office established
under Article 228 of the Constitution and its mandate is to OVersee the

implementation of the budgets of the National and County Governments

ls from public funds and also to bar any

by authorizing withdrawa

withdrawal from a public fund unless he is satisfied that the withdrawal

s auth oir'ii'ed- by law.

It opposed the Petition through the Affidavit of Mr. Waweru Tuti, its

Lega! Officer, sworn on 12t September 2014, Mr. Arwa appeared for the

2nd Respondent and argued its case.
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50,

31,

In his affidavit Mr. Waweru deponed that fer any withdrawals to be

authorized by law, the budgetary process as envisaged by the

Constitution and the Public Finance Management Act, must be

adhered to.

That the 2nd Respondent, before approving any w1thd1awal from the
County Revenue Fund, interrogates the budgetary plocess to establish
whether the requirements of the law have been met and that in the
financial year 2013 /2014, County Assembhes approved flawed budgets
and thereafter their Appropriation Acts wele ‘msod on ‘the sald flawed-
budgets and consequently, requests for wn‘ndl awals from the County
Revenue Fund was not approved and the same were referred back to
the County Assemblies for 1‘e’f(:tificatil‘o'l):_an&/or incorporation of details
and or information that had béen -o"r‘nitte-d thus resulting in the delay of
withdrawals of any money fioln the Fund which in turn stalled the

operations of County Govexnments That to avoid similar situations, the

2nd Respondent ad\nsed County Assembhos to present their proposed

budgets ahead of tinie fcn advise on what additional nformatlon ought

to have been mcmpozated in them before presentation of the budget

“estlmates to: the 20 Respondent. The 20 Respondent upon being

presented with the proposed budgets by each of the County Assemblies

for comments prior to enactment of the Appropriation Act, wrote letters
{0 the 47 Counties on diverse dates between 5™ June 2014 and 16% June
2014 briefly indicating what requirements of law their budgets had to
satisfy before any withdrawal from the County Revenue Fund would be

allowed, That the County Assemblies disregarded the recommendations

i i
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and circulars sent fo them and prepared budgets without due

consideration to the recommendations made and therefore the Budgets

presented to the ord Respondent were not prepared in line with the
Progmmmc Based Budget Approach as required by the Public Finance
Management Act, and the Transition Authonty Circular dated 1Z%,
March 2014 which required all Comty Goxemmcnts o 1mplemenf

Programme Based Budgets with effect from the memcml year

2014/2015.

Further, that the Budget prioritization documents presénted by each of
the Petitioners were inconsistent with “the devolved functions as
stipulated under the Four th Schedu e to the Constitution and that the

budgets presented did not show the allocatlon of development projects

in the County. In particulzn thdt the geomdphlcal distribution of the

projecfs could not be ascer tamed by examining the particular budget
estimates and tha’_c___the budgets presented did not disclose the
comparative. déta for the development expenditure of the prior year,
thus hmltmg the ab1l1ty o assess whether enough money had been

ilocated 0 complete those projects. Further, that the sub-items in the
budget had—-no codes according to the Government Financial Statistics

code that provides that every Item must have a code and lastly, that

”tha Lountles had allocated monies that exceeded the monies in the

County Revenue Fund and the County Assemblies ignored the

recommendations of the 2 Respondent in the whole budget process.
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35,

Mr. Waweru thus conchuded that there was need to cobserve the

principles of Public Finance as enshrined in Article 201 of the
Constitution and ensure prudent and responsible use of money and
avoid wastage as was clear in the financial year 2013/2014 where
members of County Assemblies made several foreign trips which were
unnecessary and a waste of public funds. That the reason why the
Petitioner’s budgets were therefore not approved was béééuse tﬁev had
not satisfied the zequuements of law in their enactmcnt and that is why
they could not be approved as submitted and not becmse they had
exceeded the ceilings set by the 1% Respondmt as contended by the

Petitioners.

Mr. Arwa added that the Petitioners 'héd not been discriminated against
as alleged and that the‘ceilings_ were made based on an existing legal
framework which had to be followed by all agencies including the

Petitioners. He thusurged Ithé Court to dismiss the Petition with costs.

The 34 Respondent’s case
The 3™ Réspoﬁdéht the Attorney General, is established under the
prévisions ofArticle 156(1) of the Constitution with its mandate set

out: under Artu:le 156(4)(b) of the Constitution including to repr esent

‘ the National Government in Court or in any other legal pzoceedmcs to

Whlch the National Government is a party.
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37.

38,

~on the ‘mandatory criteria of equily under

The Attorney General opposed the Petition and Mr. Moimbo presented
his case and while associating himself with the submissions of the 1

and 2n Respondent, he added as follows;

That the generation of budgets at the Natignal and County levels is a
process that is strictly guided by both the (’onstltutlon aird the Public
Finance Management Act and as such, any budget based on budget
estimates outside the provisions of the Constltutmn md Public

Finance Management Act is unconstitutional and untenable in lay

On the issue of the alleged recom nendatlonb by the 1st Respondent, he
submitted that under Sections - 25[5](&] md 117(5) of the Public
Finance Management Act, the Natmnal Treasury and the County
Treasuries are enjoined to see! k and takc into account the views of the
1st Respondent while preparmg the Budget Policy Statement and the
County Fiscal Stlatecfy,_ Papel He thus submitted that the
recommendations made by the 1% Respondent are binding on the
Petitioners and that'-they have the force of law because Article

216(‘3')'(21] lof the Constitution removes the basis of such

‘ilecomme adations from the wisdom of the 15t Respondent and places it

Article 203 of the

Copstitution. That a finding by this Court that the recommendations

made by the 1st Respondent are not binding would render the 19

Respondent functionally ineffective and would render Article 203(1)

and 216(3) (a) inoperative and useless.
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40,

41.

42,

As regards the 2n¢ Respondent, Mr. Moimbe submitted that it can only

oversee the implementation of hudgets of the National and County
Governments, by authorizing withdrawals from public funds under
Articles 204, 206 and 207 and that under Article 228(5) such
withdrawals can only be made within the law and it is WIUH the

mandate of 2rd Respondent to stop a withdrawal that s notleg'xl

Mr. Moimbo thus urged the Courtto dismiss the Petition. "

The Interested Party’s Case

The Interested Party, the Council of Governors, oppoqed the Petmon
Mr. Wanyama presented its case and his submiséions were that County
Assemblies were not persons;cgpahle of enﬁ joying rights under the Bill of
Rights. That while the'provisi'c:)‘;n}:s;j’o_f__Afﬁi:le 20(1) of the Constitution
recognize both horizro_n_tazlzﬁén_d \‘f:é;_tic‘;ﬂ application of the Bill of Rights,
the Constitution has, Iﬁdlt'gi;}'é:ri'é'Stéfe Organs, such as the Petitioners, the
power to petmon this Court over a violation enshrined in the Bill of

Rights, He rehed o the case of Kenya Bus Service Ltd _and Anor Vs

Mmrster for Ty 15D m t and 2 Others (2012) eKLK where it was held

that St'xte o1gans are not entitied to the protection of the Bill of Rights

3 and cannot thelefme claim a violation of fundamental rights and

~freedoms.

[t was his further submission that the impugned Circulars are binding
on the Petitioners and that under the provisions of Section 2 of the

Interpretation and General Provisions Act (Cap 2) Laws of Kenya,
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44,

the Circular is a form of subsidiary legislation since the 15t Respondent

was acting within its powers under Article 216 of the Constitution and

Section 10(c) of the Commission on Revenue Allocation Act.

He submitted further that in any event, if there was conflict between
County legislation and National legislation, National feg htlon pleva1l<

as provided for under Ar ticle 191(2) of the Conshtutlon That

hecause the Commission on Revenue Allocatlon Act is'also a National
legislation that has donated powers to the ?LSt l{esponaem to make
recommendations on how funds should be spent at the County
Government, the rec01mnend1tions made thereunder amount to
subsidiary legislation and thezefore pxevalls over County legislation. He
claimed further that the fact that County ‘Appropriation Bills as passed
exceeded the ceilings 1mpo_sed by the recommendations of the 1
Respondent shows that ‘they"-é]"e contrary to the law and in any event,
under Article ‘191(2) (b) ‘of the Constitution, the suspended County
Assemblies b;’a_ldge‘tsf-'prej;'\-i:dice the National economic policy and as such

are vold.

~He Lhelefoze urged the Court to find that the 1st and 20 Respondent

have not v1olated the Constitution in any way and have instead acted in

secordance with the law by issuing the impugned Circulars to the

Petitioners. He urged the Comt to dismiss the Petition for the above

reasons.
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45.

46,

Determination

Having set out the Parties’ submissions as above and looking at the
pleadings and submissions before me, [ am of the view that theve are
two main issues for determination in this Petition. Firstly, whether the
impugned Circulars were issued in breach of the law and thelegislative
authority of County Assemblies. To answer that issué 1. must also
consider the budgetary making process and thel mandétes of County
Assemblies as well as that of the 1t Respondent and Zfi'ﬁ“'Re'spondent in
the said budgetary making process. Secondlv, \ hether the' Petitioners’
fundamental rights under Articie 27 and 47 of the Constltutlon have
been violated by the Respondents, ]omtly-m _severally. Lastly, [ will

consider what remedies are available to the Petitioners, if any.

‘Whether the impugnedi circulars weére issued in breach of the law

and the legislative :i{"'ﬁ't:horit”ﬁ of County Assemhlies

As already stated, in order to determine the dispute before me, it is
Iimportant to analyse and confirm the budget making process as
outlined in the' Constitution and in the Public Finance Management

Act vzs a Vs, the mandate of the County Assemblies as well as the 1stand

< i Respondent in that process. If I understood Prof. Ojienda well, his

submlssmn was that the Constitution does not allow the 1st Respondent

to “decide on matters concerning financing and fiscal management by
Counties and that its mandate is limited to making recommendations on
the basis of equitable sharing of finances while that of the

2vdRespondent is to ascertain the lawfulness of withdrawals from
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48.

Revenue Funds created under Article 207 of the Constitution. It was
therefore his submission that there is no known law presently that
mandates any of the Respondents to approve budgets or determine
votes on account of budgets of County Assemblies and to do so would

amount to usurping the powers of the County Assemblies and therefore

the ceilings recommended by the 15t Respondent through Reference No.

CRA/CGM/Vol. 111 /99are illegal,

It is impartant to state from the outset th;_l‘t_t:he buczi:"getaf%/"process in
Kenya is undertaken both at the National'LeveI aifd‘ at' the County level.
At the National level, the process is managédby the National Treasury
while at the County level it is méfﬁaged by the County Treasury., That
being so, the first principle ifi‘th_e btrlld'getéirry process is to be found in
Articles 201{b)(ii) and 202(1)9? thé Constitution which provide that
reventue colletted_na‘ti'ohally_lshéﬂ be shared equitably between the
National and COLJhty‘QO\;él"nmeﬁ ts. As to how and the manner in which
that revenue is to be shared, Article 218 (1)(a) of the Constitution is

importam't’as_ it di_recté that at feast two months before the end of each

financial year, there shall be.introduced into Parliament, a Division of

-Reye'ﬁii'_é -I.Bill which shall divide revenue raised by the National

. Government among the two levels of Government.

The National budgetary process proper then starts with the preparation
of a Budget Policy Statement by the National Treasury as is provided for

in Section 25(1) of the Public Finance Management Act. Section
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49. .
pl‘eﬁé;'ired?'%he 2014 Budget Policy Statement and presented the same to

25(4}(c) of the same Act requires that the Budget Policy Statement

must include the amount of indicative transfers of funds from the
National Government to the County Governments. Section 25(5)(a) of
the same Act enjoins the National Treasury in its preparation of the
Budget Policy Statement to seek and take into account the views of the
1#Respondent, County Governments, Controller of  Budget, the
Parliamentary Service Commission, the judicial Smwce Commlsmon the
public and any other interested persons or gr oups: Sectlon 5(7) of the
Act then p1 ovides that Parliament, thhm fourteen days of submlssmn
recommendations and pass a resolution toadopt it with or without
amendinents. Thereafter, under Vt.He'_‘ provision of Section 25(8)of the
Act, the Cabinet Secretary “f_dt-.-._}?jng'{r:i"t__e‘"ghall take into account the
resolutions passed by 'PaI‘liﬁzfieﬁfl.-:‘anci finalize the budget for that
financial yéar astly, LdeI SCLUGn 25(9) of the Act, the National
Treasury shall publmh and pub}mze the Budget Policy Statement not
later than fifteen days after submission of the said Statement to

Parliameﬁt,,
Oflmportance in this Petition is that the National Treasury indeed

Parlizment and that it was adopted by Parliament on 20% March 2014,
I accordance with Article 218(1)(a) of the Constitution which directs
that at least two months before the end of each financial year there shall

be introduced in Parliament a Division of Revenue Bill which shali
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divide revenue raised by the National Government among the National
and County levels of Government, Parliament enacted the Division of
Revenue Act, 2014 which was assented to by the President on 30t July,

2014 and which came into effect on 4% August 2014, Section 3 of that

Act provides as follows;

“The object and purpose of this Act is to '_p.rAQyide for the
equitable division of revenue raised natz'a‘n_af]y_i__between the
national and county levels OngVer}_l17[7]_78‘).1;'f0T‘. E-:"Iitr_leﬁ-}é?l'anciaiyem' :
2014/2015 [n accordance 14/1‘51_1 Arff“élé“ "203(2) of the

Constitution”.

Further and in the above context, Article 218(1)(b} provides for the
enactmentof the County”Alloczit_‘iolvijdfRevenue Actwhich provides for
the equitable allocation of réveniie raised by the National Government
among the 4‘7 Céﬁlﬁit—ﬁi In that regard, the County Allocation of

Revenue Act‘, 2014 in Section 3 states it objects as fotlows;

“(a) provide, pursuant (o Article  218(1)(b) of the
: ~Constitution, for the allocation of the equitable share of
revenue raised by the National Government aniong the
County Governments in accordance with the resolution
approved by Parliament under Article 217 of the

Constitution for the financial year 2014/2015;

(b) provide, pursuant Lo Articles 187(2) and 201(Zz) of the
Constitution, for conditional additional allocations for

the financial year 2014/2015; and
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51

(c) facilitate the iransfer of aliocations muade to the Cotnty
Governments under this Act from the Consolidated Fund
to the respective County Revenue Funds,”

The National Budgetary process effectively ends when transfers are
made to the respective County Revenue Funds and before I start on the
budgetary process at the County Level, | am aware that the Petitioners’
case is pegged on the import to be attached to Ci1'Curié1'r".;"Refe1'énce__a_g

CRA/CGM/VOL.II/.99 issued by the 1st Respondent.to allthe Governors

and County. Executive Committee Members c';fl._Fina:ﬁt;_e in all the 47
Counties. In that regard, it was Prof. Ojienda’s subthission that the said
Circular is void on two frouts. Firstly, that it was issued without
authority and in breach of the Eeg:is:lative authority of County Assemblies
under the provisions of Al‘tié}ésE:_1I8"'5;'[-1]f'a:11d (2) of the Constitution.
Secondly, that in issuihg a.nd .'A:-é'i:t'ing on the said Circular, the
1#'Respondent violated Article 189 (1) of the Constitution as it failed
to consuit Cou_nty- Assemblies on a matter that fell within their mandate
and would in effect affect them,

Foravoidance'of doubt that impugned Circular reads as follows;

"COMMISSION ON REVENUE ALLOCATION

Our Ref: CRA/CGM/VOL.II1/99 22nd April, 2014

= All governors e

* County Executive Commiltee members - Finance
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RE: RECOMMENDED BUDGET CEILINGS FOR COUNTY
ASSEMBLY AND__COUNTY__EXECUTIVE BASED ON
RECOMMENDED BUDGET ON_COSTS OF NEW COUNTY
STRUCTURES OF KSHS.30,232 MILLION

Attached please find CRA recommended ceilings for County Assembly
and County Execulive with accompanying notes,

Please note that where budget exceeds the reconmmna’éd ceilings, it
would be at the expense of the costed devolved Serwces which will

consequently affect service delivery.
Yours sincerely,
SIGNED

George Ooko
COMMISSION SECRETARY

cc - Controller of Budget :
. Clerk of the Senate . *.
- Ag. CEO, Council Offover riors.” (Emphaszs added)

Three facts can.bggl‘g‘arll;*digcéfned from a plain reading of the Circular,
Firstly, it wasf'issue‘drbﬁ'yg"the 1st Respondent. Secondly, it was directed at
Govemors:".a’na-‘f {;Qlﬁyity Executive Committee members in all the 47
Co_up%ilés_ an-d"'?llastly, it recommended budget ceilings for County
. Asse.ll%bligé“ancl County Executives and in that regard a question arises
ilfu_.whether the 1%t Respondent had powers to issue the Circular and lastly,

1fso whether the recommended ceilings were within the law.
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52. The 1st Respondent is an [ndependent Commission established under

Article 248(2) of the Constitution. Its functions are stipulated under

Article 216{1)and (2) of the Constitution as follows;

“(1) The principal function of the Commiission on
Revenue Allocation is to malke recomumendations
concerning the basis for the equitable sharing of
revenue raised by the National Goveriﬁnent-

(a) Dbetween  the Nationdl: dnd ~ County
Governments’ and -~ -

(b) among the County"'Go.vermnen ts’,

(2) The Commission shall ‘also make recommmendations on
other matters co}i;c"erfrgi_ng"t'héfinancing of, and financial
management by, County Governments’ as required by this
Constitution qn:ﬁ Naiff_onal legislation.” (Emphasis added)

in addition to'the above provisions, Section 10(1)of the Commission
on Revenue 'A_Hocziﬁpn Act,Cap.5Eprovides as follows;
(1) In addition to its principal function inder Article 216(1)

of ‘the Constitution, the commission shall, in accordance
“with clause (2) of that Article -

(a) Make _recommendations for consideration by
Parliament prior to any Bill appropriating money
out of the Equalization fund Is passed in
parliament.

(b) Upon request  from the Senate, make
recommendations on the basis for allocating

=

L e

|"
ﬂ
3
3
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among the counties the share of National revenue
that is annually allocated to the County levels of

Govermment,

(¢} Submit_recommendations to the Senate, Nalional
Assembly, National Executive, County Assembly and
Countly executive on the proposals made for
equitable distribution of revenue between the
National and County Governments and amongst the
County Governments taking into account  the
criteria set out in Article 203 Of:‘theiﬁConsEit‘u(;ion,
including recommendations - on “‘the amounts
earmarked for specific purposes stich as the
constituency developmentfund, among others; and

(d) Perform such oi‘hez‘fu;ﬁtz?ons as are provided for by
the Constitution or any’ other writlten law.”
(Emphasis added)

53. Looking at the above provisidihs:zjﬁd.ali of them read together, the 1+

Respondent is the body charged with the responsibility of making

recommendations"’f’n_ter;a[fa to the Senate, the National Assembly, the

National Exe‘c:iii::fve,‘ County Assemblies and County Executives on the
basis upon \ﬁﬂCh revenue would be shared equitably between the
National, “md Ci)'.ﬁii'ty Governments. It also recommends how the
1‘e\}1c—z:ifﬁge_”“'*éllocafed to the County Government level would be shared
axnéng Ehe County Goveraments. [t also makes recommendations on
‘:"n_}_a_tt‘e'rs concerning the financing and financial management by the
County Governments. None of the Parties disputed these facts but the
point of disagreement is whether those recommendations are binding

on all the organs to which they are made. Mr. Moimbo for example

warned this Court against any interpretation that would mean that the

o
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54.

55.

recornmendations aforesaid are not binding. What is the law on the

subject?

"The Cancise Oxford English Dictionary defines “recommend” as,

“(i) put forward with approval as being suitable for «
purpose orrole

(ii) Advise as a course of action”.

Taken in its crdinary Enghsh meaning, 1t Would therefore mean that
‘recommendations’ do not have a bmdlncr effect ow’ the person or body
tc whom they are made. Recommendaﬂon__ale not the same as

‘directives’ or ‘directions’ which are certainly binding on those to whom

they are addressed, - See Re ’!:;homson”'f;uﬁfa), However, in the context
of the Petition before "Iln‘_e' and in order to interprete
’recommendations',;the Coﬁsﬁi‘tﬁtion must be read as a whole in order
to ascertain its aim and object so as to establish the aim of the drafters

of the C011stitL1tion..~ SéeKiquIa and Others vs The Attorney General

(2005) AHGRLR 197 [Uq CC 2005).Heed must therefore be paid to the

language used and the context of the specific provision under

; con_mderatmn.

In that regard and further to what I have stated above, Article 217 of

the Constitution states that;

“(1) Once evéryfivé'j/'éars, the Senate shall, by resolution,
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determine the basis for allocating among the Counties
the share of National revenue that is annually allocated

to the County level of Government.

(2) Indetermining the basis of revenue sharing under clause
(1), the Senate shall—

(a) takethe criteriain Article 203 (. 1})in to‘_ncc'o'un t

(b) request and consider recommendations from_the
Commission on Revenue Allocation, -

(c) consult the County Governors, the Cabinet
Secretary responsible for finance and any
organisation of C oz.mty':Govermnen ts; and

(d) invite the public, including professional bodies, to
make submissions to it on the matter.

(3) Within ten days afﬁer‘ the Senate adopts a resolution
under clause (1), the Speaker of the Senate shall refer the
resolution to the Speaker of the National Assembly.

(4) Within sixty days after the Senate’s resolution is referred
lq_iytieric[auSe (3), the National Assembly may consider the
resolution, and vote to approve it, with or without
amendments, or to refect it. '

- (5) - Ifthe National Assembly—-

(a) does not vote on the resolution within sixty days,
the resclution shall be regarded as having been
approved Dy the National Assembly without

amendment; or

(b) votes on the resolution, the resolution shall have
been—-
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(6)

7)
®

(9)

(i) amended only if at least two-thirds of the members
of the Assembly vote in support of an an endment;

(i) rejected only if at least two-thirds of the members
of the Assembly vote against it irrespective
whether it has first been amended by the Assembly;
or

(iii}) approved, in any other case.

If the National Assembly approves an amended version of
the resolution, or rejects the resolution, the Senate, at its
option, may either—- .

(a) adopt a new resolutioﬁ;ynder clause (1), in which
case the provisions of this clause and clause (4) and
(5) apply afresh;.or

(b) request that the matter De referred to a joint
committee of the two Houses of Parliament for
mediation under Article113, applied with the
necessary modifications.

A resolution under this Article that is approved_under
clause (5)shall be binding until a subsequent resolutiol

has been approved,

Despite clause (1), the Senate may, by resolution
supported by at least two-thirds of its members, aniend «
resolution at any time after it has been approved,

Clauses {2) to (8), with the necessary modificalions,
apply to a resolution under clause (8).” (Emphasis
added)
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57.  The bonding of nature of a resolution above is quite different, obviously,

from a mere recommendation. Important is also Article 218 (2} of the
Constitution which provides as follows;
‘)

[2) Each Bill required by clause (1) shall be accompamed by
a memoranduni setting out—-

(a) anexplanation of revenue allocation as pr oposed
by the Bill;

5 TP PN '{

) IT Jua vum ¥ -~
il Lvuxuutmn of the Bill in relatior 1to th

mentioned in Article 203 (1); and

criteria

G)

—

(¢} asummaryofany S'iqniﬁcmzt deviation from the
Commission on Revenue Allocation’s
recommendations with:an explanation for each
such deviation.” (Emphasis added)

The import of the above provisions is that a recommendation made by
the 1st Respondent to the Senate in not binding but for good orde:

reasons for a deviation must be given.

58. As to who.the recommendations are genera ally made to, Article 218(5)

proves as follows;

216 (1)
(2)
(3) .
(4) ..
(5) The Commission shall submit its recommendations—
to the Senate, the National Assembly, the National
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Executive,  County  Assemblies and  County
Executives.”

Reading Articles 216, 217 and 218 of the Constitution as well as
Section 10(1) of the Cominission on Revenue Allocation Act, Cap.5E,

a number of facts can be distilled a viz;

(1) The principle function of the 1st Respondent is to make
recommendations to the Senate, the National Assembly, the
National Exccutive, County ‘Assémblies and County

Executives.

(ii) By the very nature of ré"'cemmer;dations, they are persuasive
but not binding oh the pei‘éé11 or body to which they are

directed.

(iil}  Its' principal functions in Article 216{1) and (2)of the
C'lonstitﬁ,_tidn' are to be supplemented by legisiation and
hence S‘é'ction 10(1) of the Commissien on Revenue
Allocation Act, which has been reproduced elsewhere

above.

(iv)  The impugned Circular if iooked at in the context of Article
216(1) (2) and (5) of the Constitution and Section 10(1)

aforesaid cannot be said to be uniawful or unconstitutional




as argued by the Petitioners because it was made well

within the mandate of the 15t Respondent.

But that is not the end of the matter because it has been argued that the

Circular has breached the legislative authority of the County Assemblies.

How has that been done? The Petitioners have stated that the Circular

had the effect of invalidating their County Fiscal Strategy Papers, County
Budget Estimates of Revenue aud Expenditure, Appropriation Biils and
Finance Acts buf I am at pains to understandijyhat érgmﬁrént-bécause
while the circular was issued on 22%April 2014, the law providing for
budgetary ceilings, being Section 12 of the County Allocation of
Revenue Act, 2014 came into force on St September 2014 while this

Petition was filed on 237 July 2014.

Section 12 aforesaid provides as‘foﬂows;

“Section 107 of{:h‘e—Puinc Finance Management Act is amended
by inserting the following new Subsection immediately after

subsection (2} -

(24) pursuant to Articles 201 and 216 of the Constitution and
. notwithstanding Subsection (2), the Commission_on Revenue
~Allocation _shall recommend to the Senate the budgetary
| . ceilings_an the recurrent expenditures of each County
Government.” (Emphasis mine)

Prof, Ojienda in the above context, submitted that neither the Division
of Revenue Act, 2014nor the County Allecation of Revenue Act,

2014 contained block figures of revenue that goes to each County
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government as budgetary ceilings set by the 1stRespondent vide the
impugned Circulars. [ have again looked at the impugned Circular and
the accompanying notes which provide for budget ceilings in block
figures to each County. Where then is the dispute? Whether the
Petitioners acted on the circular is a non-issue because in fact it was not
binding on them or Parliament. That issue is moot because once [ have
found that the recommendations made are not bindif}»g-, "'then it follows
that any complaint by the Petitioners ought to be di}rérc‘:fé_d at the State
Organs with the final say on the budgets ie. Pg}_ﬂiaz&ie_nt. ‘There is no
argument befare me that the County Allds,‘cation‘ABf'Re\}enue Act, 2014

is unconstitutional or that Section 12-Which introduced budgetary

ceilings is unconstitutional. | Iﬁﬁe;_laiso‘_not seen any argument that
Section 107 of the Public'{F_ingnczg'szhagément Act, Cap.142 is
unconstitutional. ThatASQcti(lj'lid:;If‘cﬁ*'avoidance of doubt proves as
follows; '

“(1) A County Treasury shall manage its public finances in
acco'rdance;with the principles of fiscad responsibility set
. out in subsection (2) and shall not exceed the limits

- stated in-%he regulations.

B (2)_. _In mmanaging the county Government’s public ﬁ}mnces,
" the County Treasury shall enforce the following fiscal
- responsibility principles-

(a) the county Government’s recurrent expenditure
shall not exceed the County Government's total
revenue;
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(b)

(c)

(d)-

over the medium term a minimum of thirty percent
of the County Government’s budget shall be
allocated to the development expenditures;

the County Goevernment’s expenditure on wages
and benefits for its public officers shall not exceed a
percentage of the County Government’s total
revenue as prescribed by the County Executive
member for finance in regulations fmd avpmwd Ly
the County Assembly; 2

over the medium term, the Govei nment’s
bonowmgs shall be used only fm ‘the purpose of
financing development expenditure and not for

recurrent expendilure;

the County debt shall be maintained at a
sustainable Ievel as approved by County Assembly,

thcﬁgcalris‘ks ;ha]l be managed prudently; and

a.r’eag"on‘able“ degree of predictability with respect

i to the level of tax rates and tax bases shall be

maintained, taking into account any tax reforms

- thdtmay be made in the future.

_~.j£__[3)' For -the purposes of subsection (2) (d), short term
Vi horrowing shall be restricted to management of cash
o flows and shall not exceed five percent of the most recent

- qudited County Government revenue.

(4) FEvery County Government shall ensure that its level of
debt at any particular time does not exceed a percentage
of its annual revenue specified in respect of each
financial year by a resolution of the County Assembly.

PETITION N0Q.368 CF 2014 {JUDGMENT)

Page 38



59.

60.

(5) Theregulations may add to the list of fiscal responsibility
principles set out in subsection (2).”

Read together with Section 12 aforesaid, the above principles are
crucial in the management of funds allocated to County Governments
and ] see no reason in the circumstances to delve into them in the
circumstances of the Petition before me because there 1‘5 no issue raised
with regard to them. B | .

Without Section 12-or Section 107 above lbein'g declafgd’ﬁ‘hlawful; I do
not see the value of any case made out of a non’--}fi'h'diﬁg Circular while

the law that came subsequent to it remains intact.

Notwithstanding my findings‘,abové,‘_l also understood one of the
Petitioners’ compiaints to be that the 1% Respondent issued the
impugned Circular Wlthout havma involved and consulted them. ! shall

now turn to COHSidEI this submlsmon

The 1= Respondent is an Independent Constitution Commission and as

such. under Article 249(2), it is not subject to the direction or controi

“of- any person or authority, The Supreme Court in Re Matter of the

”;g;Intexlm Indenendent Electoral Commission (supra)expressed itself

in the following terms as regards independent commissions;

“While bearing in mind that the various commissions and
~independent offices are required to function free of subjection
to “direction or control by any person or authority”, we hold
that this expression is to be accorded its ordinary and natural
meaning; and it means that the Commissions and independent
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offices, in carrying cut their functions, are not to take orders or
Instructions from organs or persons outside their ambit.
These Commissions or independent offices must, however,
operate within the terms of the Constitution and the law; the
“independence clause” does nat accord them carte blanche to
act or conduct themselves on whim; their independence is, by
design, configured to the execution of their mandate, and
performance of their functions as ;J?‘esczjz'.}:)__e_d:-. in the
Constitution and the law.” T

The Court went further to state that:

For due operation in the matrix, ”."nd@’;éhdei';c'é;__ does not mean

detachmenz “Isolation” or ”c]zsengagement” from other
players in pubhc governance. Indeed, for practical purposes,
an independent commission will oﬂen fmd it necessary to co-
ordinate and harmonise: lts activities with those of other
institutions of Government, or.other Commission will often find
It necessary to co- ozdmate and harmomze its activities with
those of other : mstltutlons of Government, or other
commissions, so as’ to ma}amzze results, in the public interest,
Constant consulmtzon and co-ordination with other organs of
Government; and wnfh civil soclety as may be necessary, will
ensure a S&amless and an efficient and effective render ing of
service to the people in whose name the Constitution has

mst:gﬁuted the safeguards in question.

It thén concluded as follows;

The moral of this recognition is that commissions and
mdependent offices are not to plead “independence” as an end

I itself; for pubic-governance tasks are apt to be severely
strained by possible “clashes of independences.”

61. lam duly guided on the interpretation of the law as above and it is clear

to me that the 15 Respondent cught to perform its functions as provided

o il
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for under the four corners of the Constitution and the law. Further, in

meeting its objectives it is bound by the provisions of Article 249
{1)which are as follows,
‘(1) Theobjects of the commissions and the independent
offices are to—

(a) protectthe sovereignty of the people; *

(b) secure the observance by all State organs of
democratic values and principles; and.

(c) “promote constitutionalisrn”, "

Seme of the democratic values and princibles. which also bind the 1%
Respondent are those stated at A‘I"‘ticle 10 of the Constitution are as

follows;
(((1)

(2) The National “values and principles of governance
include--

(a) patriotism, national unity, sharing and devolution
-of power ,the rule of law, democracy and
participation of the people;

(a) human dignity, equity, social justice, inclusiveness,
equality, human rights, non-discrimination and
protection of the marginalised;

(c) good governance, integrity, transparency and

accountability; and State and religion. National

e symbols and national days. National values and
principles of governance.

PETITION NO.368 OF 2014 (JUDGMENT) ' Page 41




62.

63.

H4.

(d) sustainable development.”

Further, under Article 216(3) of the Constitution;

“(3) Informulating recommendations, the Commission shall

seek—-

(b) to promote and give effect to .the criteria
mentioned in Article 203 (1);

(c) when appropriate, to define and. enhance the
revenue sources of the 'national .and county

goveritments; and -’
[w = 7

(c)  toencourage fiscal responsibility.”

In addition to the above, Sectidh,_l{)(Z) of the Commission on
Revenue Allocation Act prov:i"dé"'s that; ~
“In making recommendations under this Section, the

Commission ~shall  take into consideration such facts or
information as may be given to it by a County Government”,

Havi_ng_reﬁ"c‘l'ered' the taw as [ have done above, did the 15t Respondent
seel{"any information from County Governments before making the

recommendation for budgetary ceilings and was it obligated to do s07]

" do not think so and I say so because 1 have no evidence to the contrary.

Section 10(2) above creates no obligation in the manner suggested by
the Petitioner although the information required may be useful to the 1+

Respondent. Itis a matter wholly of discretion on its part.
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65.  [reiterate that the 1st Respondent was not bound by the Constitution

and the Act to seek information and representations from the County
Government before making its recommendations on budget ceilings. |
say so well aware that the principles in Article 189 of the Constitution
encourage consultation be‘tweén the two levels of vaernment and |

cdare add that the same principles would apply to re]atlons between the

levels of Government and Independent Commissions, and Offices. That

Article provides as follows;

‘(1) Government at either level 5]1ql[¥ -

(a) perform its functions, and exercise its powers, in a
manner thatl . respects'-:the functional and
institutional mtegrzty of government at the other
level, and:respects.the: constitutional status and
institutions ofgovemment at the other level and, in
the case of rounly ‘govermment, within the county
level; .. :

(b)  assist, "Support and consult and, as appropriate,
implement the legislation of the other level of
government; and

(c) liaise with government at the other level for the
' purpose of exchanging information, coordinating
policies and administration and enhancing
capacity. :

(2) = Government at each level, and different governments at the
county level, shall co-operate in the performance of functions
and exercise of powers and, for that purpose, may set up joint
committees and joint authorities. - -

U
fu
o
2

e

i
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(3) In any dispute between governments, the governments shall
make every reasonable effort to settle the dispute, including by
mean of procedures provided under national legislation,

(4) WNational legislation shall provide procedures for settling

~intergovernmental disputes by alternative dispute resolution
mechanisms,  including  negotiation,  mediation  and
arbitration.” '

[n addition to the above, [ am aware of the provisions of Section 25 (5)of
the Public Finance Management Act which provides fhat;

) -

(<)

(3)

(4) _
(5) In preparing the Budget Policy Statement, the National

TreasuryshaHr_Seekfc_md take into account the views of -
(aj} the Coh-znﬁ'éﬁ'on on Revenue Allocation;

(b) Co&ﬁty Governments;

(¢} Controller of Budget;
( d) ' The Parliamentary Service Commission;

(e} Thejudicial Service Commission;

{(f) The public; and

(g) Anyotherinterested persons or groups;”

All the above provisions read together would point to the fact that in the

entire budgetary process, the views of County Governments and
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68.

69.

Assemblies are important and cught to be considered and taken seriously

in making the Budget Policy Statement which would be used in preparing
the National Annual Budget but I am not prepared to hold that it is a
mandatory obligation to do <o on the part of the 1 Respondent. say s0

because while it is a good practice to consult and in terms set out in

"Article 189 above, failure to do so cannot amount to a viohtion of any

law or the Constitution itself. The point is that out of lespcct for each

other's roles and expertise, each organ should not off- h'mdedly dismiss

-any suggestions or informaticn obtained from the othm but Failure to do

so cannot attract this Court's sanctions.

Having found as I have, T must now consider the other interrelated issue
on whether the 15t and 2nd Respondents usmped the legislative mandate
of the Lounty Government m‘the County budgetary process. Prof.
Ojienda stlenuously submitted on this point and argued that the
Circular is umconstmutloml uniawful and manifests anarchy hecause
approval of County budgets is within the mandate of County Assemblies
and it is not within the 1t and 27¢Respondents’ mandate to determing

partlculal votes on County Budgets.

In that ré"gard, under the provisions of Section 104(1)(a)(b) of the
Public Finance Management Act, itis the responsibility of the County
"“Treasury to prepare the Annual Budget for a County and co-ordinate the
- preparation of Estimates of Revenue and Expenditure of a County

Government,  The procedure for the budgetary Pprocess under

PETITION NO.368 OF 2014 {JUDGMENT)

Page g




70.

Section117 of the Public Finance Management Act therefore starts
with the preparation of a County Fiscal Strategy Paper which {s then
submitted for approval by the County Assemibly by Z8™ February of
each financial vear. In preparing the County Fiscal Strategy Paper, the
County Treasury is abligated to specify the broad strategic priorities
and policy goals that will guide the County Government inpreparing its
budget for the coming financial year. Thereafter, unde{' Section 118 of
the Act, the County Treasury prepares a County _Bgdgét Review and
Outlook Paper in respect of the County for each financial year and
submits the paper to the County ‘Exjecut‘ivé:‘ Committee by 30
September of that year. The County Executive Cormittee then is
obligated to discuss that Outlook’ Paper and after approval it is laid

before the County Assaﬁbly before it ispublished and publicised,

The County Government hudget process therefere consists of the

following stages as stipulated under Section 125(1) of the Public

Finance Management Act;
{1(1)

(a) -Integr'ated development planning process which shall
. Include both long term and medium term planning;

(b} Planning and establishing financial and econonic
priorities for the County over the medium term;

(c) Making an overall estimation of the County Government's
revenues and expenditures;
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(d) Adoption of County Fiscal Strategy Paper;

(¢)  Preparing budget estimates for the County Govermment
and submitting estimates to the County Assembly;

(f)  Approving of the estimates by the County Assembly;

(9) Enacting an appropriation law and any other laws
' required to implement the County Government’s budget;

(h) Implementing the County Government's ﬁudﬁjet; and

(i) Accounting for, and evaluating, the County Government's.
budget revenues and expenditures,

(2) The County Executive Committee fyjei_Tibei‘ for Finance shall
ensure that there is public participation in the budget
process,” '

As can he seen and above, one can only but agree with Prof. Ojienda for
the Petitioners that it is within the mandate of the Treasury, County
Executive and County'Ass,embly' to prepare and approve budgets for a
County. How’eyer, thatlprocess cannot be read in isolation of other
processes béca‘useifﬂhavé already found that it is within the mandate of
the Lst Respond:ént to recemmend to the Senate, the National Assembly,

the County Assembly and the County Government on equitable sharing

of revenue between the two levels of Government and as between

County Governments, By so recommending, the 15t Respondent would in
esserice be performing its obligations under Article 216 of the
Constitution and [ therefore reiterate that even if the 1st Respondent

nad recommended budgetary ceilings in the County Budgets for
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2014/2015 financial year, that action does not violate the Constitution. |
further reiterate that it is actually the core responsibility of the 1%
Respondent to recommend the manner in which the National Revenue
is to be shared between the two levels of Government and among the
Counties and such recomnendation may include prescribing ceilings.
However it must do so in the framework and in accordance with the

Constitution and the law as [ have found elsewhere above.

Refare | conrlnrlp on this issue, [ recall that-by Prof Ouend’l submitted
that there are strict timelines and systems of ChEC]\S and balances
1equm,d to he observed by County Assembhes in enacting County
budgets. In that regard, under the. plovmons of Sections 117, 125,
129and 133 of the Public Fmal_m Mgnagement Act, the following

instruments must be passed during the budgetary process in each

financial year;

Gy A Coumy Fiscal Strategy Paper, which, pursuant to the provisions
of Sect}ons 117(1) and {6) of the Public finance Management

-Act must be submitted to a County Assembly by the County

| Fleasuly by 28% February each year, and adopted by the County
‘Assemb y by 14 March each year. [tis the County Fiscal Strategy
Paper that presents the finanéial outlook of a County with respect

to County Government revenues, expenditures and horrowing for

the coming financial year and over the medium term;
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(i) A County Budget Estimates of Revenue and Expenditure, which,

pursuant to the provisions of Sections 125(2) (a), 129(6) and
131(1) of the Public Finance Management Act, must be
presented to a County Assembly by the County Executive
Committee Member for Finance by 30% April each year and
approved by the County Assembly promptly and in any event

before 30% June each Vear;

({i) A County Appropriations Act which the County Assembly must

consider and enact by 30 June each year; and
(ivl A County Finance Act, wh:ich pursuant to the provisions of
Section 133 of the Public FiﬁénceyManagement Act, a County

Assembly must consider and efiact by 30t September each year.

In the ahove context, I note that the impugned Circular is dated

220April 2014, As can be seen from the provisions of Section 117 of

the Public Finance Management Act, the County Fiscal Paper ought to
be prepared by 28t of February in each financial year, I must therefore
ag‘;‘e'e wifh‘ Frof. Ojienda that for Counties to comply with the Circular as
issued by the 15t Respondent, they had to restart the budgetary process
with the preparation and adoption of the Fiscal paper. But to my mind
the issue is moot considering that the Allocation of Revenue Act, 2014
Is in operation and it is the ane that creates the offendi ing ceilings even if

it is based on non-binding recommendations from the 1st Respondent. |
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76.

will say ne more on the subject because that Act is not the subject of

challenge in this Petition,

The last issue 1 will deal with on this question regards the submission
made by the Petitioners that it is the constitutional duty of the County
Assemblies to approve budgets for County Assemblies and as such the

2nd Respondent acted ultra vires its mandate by purporting to approve

the said County Budgets.

In that regard, under Arvticle 228(4) of the Constitution, the mandate

‘of the 2nd Respondent is to oversee the implementation of the budgets of

the National and County Governments by authorizing withdrawals from
public funds under Articles 204, 2{)6.ahd 207 of the Constitution.

Under Article 228(5), the Coht_rdller of Budget shall not approve any

withdrawal from a public fund unless that withdrawal is authorized by

law,

If I understood Mr., Arwa properly, his submission was that the 2nd
Respohdent- had failed to authorize withdrawals from the County

Reveriue Fund mainly because the County Assemblies had disregarded

 the recommendations made in the respective Circulars issued te ther

4n diverse dates between 5% June 2014 and 16 June 2014 The

question ! must therefore apswer is whether the 2nd Respondent acted

ultra vires its mandate by so doing.
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In that context, | vecall Mr, Waweru, the Legal Officer for the 2nd

Respondent stated in his Affidavit that in the financial year 2013/2014,
the County Assemblies approved fawed budgets and therealter their
Appropriation Acts were rendered on rendered equally flawed and as
such withdrawals from the Revenue Fund were not approved. That in
order to avold a similar situation for the financial year 2014/2015, the
27 Respondent advised County Assemblies to present bﬁtﬁlget e.-st'imates
to the Zrd Respondent for comments prior to:the enactment of the
Appropriation Acts and that the budget estimates "welr:é thereafrer
submitted a_nd the Controller of Budget wrote letters on diverse dates
between 5% June and 16% July 2014 advising the County Governments
on what items their budgets oﬁglh_t to. have included bhefore their
finalization and ultimately eﬁ'actme&f of"‘the Appropriation Acts; Was

thata lawful action on the part of the 2~ Respondent? I think not.

I say so because thé law On lthe subject is very clear. Section 102 of the
Public Finance Management Act sets out the principles that County
Governments must aidhere to in respect of public finances. They are as
follows;

“(1)- Each County Government shall ensure adherence to—

(a) the principles of public finance set out in Chapter
Twelve of the .

(b) the fiscal responsibility principles provided in
section 107 under this Act;

(¢) nationalvalues set out in the Constitution; and
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(d) any otherrequirenents of this Act.

(2) The County Executive Committee shall observe principles
of collective responsibility in exercising their functions
under this Act.

(3) In making decisions a  county assembly shall take
cognisance of Article 216(2) of the Constitution.”

76. As regards the responsibility of a County Treasury With respect to-
County public funds, Article 207(1) of the _Const_i'tu:‘ti‘(:)u as well as
Section 109 of the Public Finance Management Act establishes a

County Revenue Fund for each County va@ernmeniﬁ and the fund is to be

administered by the County Treasury. Under Séction 109(4) of that

Act, the County Treasury shall arrange for the fund to be kept in the

Central Bank or an account apprrolvedﬁ by the County Executive

Committee member respensible for finance. Under Article 207(2}(3)

as well as Section 109(6) of the Public Finance Management, the

County Treasury shall obtain the approval of the Controller of Budget

before withdrawing money from the County Revenue Fund under the

authority of alﬁ Act of the County Assembly appropriating meney for a
publi'c p’lurpose, an Act of Parliament or county legislation that imposes a
: chargé or‘l'th"a:t fund or in accordance with the provision of Section 134

and 135 of the Public Finance Management Act.

80. Prior to the above processes and as stated earlier, the budget process
in a County starts with the preparation of the County Fiscal Strategy

Paper by the County Treasuty. Under Section 117 {2) of the Public
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Finance Management Act, the County Treasury ought to align its

County Fiscal Strategy Paper with the national objectives in the
Budget Policy Statement. The County Treasury shall in that regard,
include in its County Fiscal Strategy Paper the financial outloolk with
- respect to county government revenues, expenditures and borrowing
for the coming financial year and over the medium temh, Under
Section 117 (5)of that Act, in preparing the County‘Fisca] Strategy
Paper, the County Treasury shail seek and take into éiétbunt the views
of the Commission on Revenue Alloéation, the publ:i':c, any interested
persons or groups and any other forum tlﬂlé’t‘is' established by
legislation. Under Section 1260f that Act, incl'éveloping the County
Fiscal Strategy paper, the Couﬁ;ty,Treasury consults with and takes
into account the recommmendations -:df the 15t Respondent and not the
2nd Respendent. Similarly, in "dl'é\"feloping the County Development
Plan, the County Tt%ésury .sen'ds the approved copy by the County

Assembly.

In addition, Section 131{1) of the Public Finance Management Act

provides that;

“the County Assembly shall consider the counly government
~budget estimates with a view to approving them, with or
without amendiments, in time for the relevant appropriation
law and any other lavws required to implement the budget to be

passed by the 30th June in each year.”
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82.

I'have deliberately reproduced the above sections of the Public Finance
Management Act to demonstrate that nowhere in the law is any role
created for the 2° Respondent and specifically for it to review budgets
of County Governments hefore they are enacted. Fiscal reporting
mechanisms are clear at the National level and so are they in the Cou nty
level with the County Executive, County 'I‘reasﬁ-ry" and County
Assemblies each charged with the responsibiﬁty ;.of ensuring
accountability and transparency in utilization of_Couﬁ'ty re-é‘ources and
specifically, the mandate  of approving County Budgets is the
responsibility of a County Assembly. [ must therefore agree with the
Petitioners that the Znd Responaent obviously encroached on their
mandate when it sc;ught to get in_volv-é-d in their budgetary processes. |
have read the affidavits of Mr. Waweru Tuti and Mr. George Ocko and
whereas | note their concerns about the alleged untidy spending habits
of County Governments and alleged claims of misuse of public funds as
well as the need to ensure prudent utilization of public funds, good faith
and meahingfﬁf i_nl_tenfions are worthless if those objects and designs are

conS'Eitufional]y and statuterily objectionable.

Before [ conciude on this issue, T also recall the submission made by Mr.
Craro that the various County Appropriation Acts are invalid as they are

in conflict with the Constitution and as such are not enforceable.
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84,

[tisindeed true that under Articte 191(2) of the Constitution, National

tegislation prevails over County legislation. However, in terms of the
Petition before me, and as [ have found elsewhere above, ] have not seen
any law authorizing the 27 Respondent to undertake the function of
approving County Budgets. Article 228 is very clear that the 2nd
Réspondent only oversees the implementation of budgets: in that
regard, the importance of the Appropriation Act is D_b.”-\f‘i‘OL'lS and cannot
be understated. The argument made by the Rﬂesponde‘n;t.s that the 2nd
Respondent would only authorize withdrawals FAr'oAmwthe County
Revenue if the law and the budgetary pl*ocesé as eﬁvisaged by the
Constitution and the Public Finance T\’Iéflag_elgiEIlt Act, 2012 was
adhered to is a matter of interprétfa__tmion of the Constitution and Statute
based on a specific set o_F“'Eonz_test“éH:-Fef:cts. Who should ultimately
determine alleged violations of the Constitution and the Public
Finance I\’Ianagen‘le'ﬁl‘t"Act‘? V\}HD determines whether the County
Appropriation Actsare in li‘ne with the Constitution and Public

Finance Management Act,

The provisions of Article 165 of the Constitution are clear in that

regard.‘"’Fof‘ avoidance of doubt it states thus;

165(3)(1) ...
{a)
(b)

(2)
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(3)  Subject to clause (5), the High Court shall have—

()
()

(0
(d)

(e)

Jjurisdiction to defermine the question swlicller «
right or fundwmnental freedom in the Bill of Rights
fras been denied, violated, infringed or threatened;

Jjurisdiction to hear amy question respecting the
interpretation. of this Constitution including the

“determination of—

(i

(1i)

the question whether any law is inconsistent
with or in contravention of this Constitution;

the question whether anything said 1o be done
under the authority of this Constitution or of
any law s Inconsistent with, or in
contravention of, this Constitution,

The dispute before me does not concern itself with the legality or

otherwise- of the Counties Appropriation Acts bhut it regards the

mandate of the 15t and 27 Respondent in the budgetary process and in

overseeing the implementation of County budgets. The allegation that

Counties had not submitted copies of County developments plans, debt

management strategies as required by the law was not proved and

given my findings as above, that issue {s moot. That being the case, this

Court cannot enter into such a vague dispute. It would only intervene
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56,

had it been shown that the Appropriation Acts as enacted by the Counties
violated the existing nationa] | legislation or that the Petitioners acted i

conlravention of the law, which js not the case before me.

In conclusion, the 2nd Respondent’s role is limited to overseeing the
Implementation of budgets mcluding withdrawals from public funds.
But havmg said so, as will be seen shoitly, in fact this Issue was not one

in which any specific order was soughtagainst the 2nd Respondent,

Whether the funddmen{al rights and freedoﬁi‘sf'of‘the Petitioners

were viglated

[now turn to consider the Jast issue I set.out to determine which is the

alleged violation of the Petltlonem rights LdeI Articles 27 and 47 of
the Constitution. In this regard, Prof Ojienda submitted that in issuing
the impugned Circular, the 15t Respondent failed to consult the

Petitioners thus wohting then right to fair admlmstratlve action as
provided for under Article 47 of the Constitution. He also claimed that
the fact that the lmpugned Circufar on budget ceilings targeted only
vates on account for County Assembiies and County Execuﬁ've for the

fmanmal year 2014/2015 and did not affect budgets of other State

: AOrgans suc_h as the Nationai Executive, National Assembly, Senate,

Judluary and the twelve Commissions and Independent offices, was

discriminatory and therefore a violation of Article 27 of the

Counstitution. _ - —-
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58.

89.

90.

The 27 Respondent on the other hand argued that there was no
discrimination as alleged because budget ceilings were set for alt arms
of Governments and independent bodies and that all these other
Government agencies had complied with their budget ceilings
requirements save the Petitioners. On his part, Mr. Qraro submitted
therefore that the Petitioners are State Organs under Arti:de 178(1) of
the Constitution and as such they are not persons cap'é:b-]é of enforcing

any of the fundamental rights and freedoms under the Bill of Rights.

[ will start by determining this preliminary issue and if [ find that
County Governments are not persons for purposes of enforcing
fundamental rights and freedoms; the matter ends there. If not, I will

proceed and determine the merits of the claims aforesald,

[t is not in doubt that the Petit‘ironers have invoked the provisions of
Article 22 of the Constitution to allegedly enforce their right to
protection against dis‘ctimination and right to fair administrative actibn
as provided for under the provisions of Article 27 and 47 of the

Constitution respectively.

Articlet?‘O(Z] of the Constituticn is on the application of the Bill of

Rights and it provides that;

“Every person shall enjoy the rights and fundamental freedoms
in the Bill of Rights to the greatest extent consistent with the

nature of the right or fundamental freedoms’.
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of having their fundamental rights protected and enforced, In

Under Article 260 of the Constitutiona ‘person’ includes “a company,

association or other body of persons whether incorporated or

unincorporated’,

The issue therefore is whether County Assemblies are persons capable

answering

that question, Majanja ] in County Govermment of Meru vs Ethics and

Anti-Corruption Commission (supra) stated as follows;

"A-County Governmentis recognized as part Of ‘t‘:he"Sfate organs
that exercise the sovereign power of the }jeqplé under Articles
1(4), 6 and 176 of the Constitution. Under Article 260 of the

Constitution. “State”, when used as a noun, means the

collectivity of offices, organs and other entities comprising the

Government of the Republfc under this Constitution” while the
term person, “includes a company, nssociatién or other body of
persons whether incorporated or unincorporated.” Under
Article _21' of the Constitution, the obligations, regarding the
imple.m'enm.tz“on' of fundamental rights and freedoms are cast

on the on the State and every State organ. Article 22 of the

: Conistitution, which has been invoked by the Petitioner, grants

vevery “persons” the right to Institute Court proceedings

claiming that a right or fundamental freedom in the bill of

Rights has been denied, violated or infringes or is threatened.”

The learned judge continued thus;

i i
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"The provisions I have cited above show that there is a clear
distinction between a person and ¢ Coun ty Government which
Is a State organ vis-g-vis the rights and obligations under the
Bill of Rights. I am doubtful, that the County Government qua
County government can lodge a claim under Article 22 of the
Constitution against another State organ - to. . enforce
Sundamental rights and Jfreedoms as the Cou__nty :‘u:G‘overmnenl‘s
Is not a person for purposes of the Constiifrtion ad more
particularly the Bill of Rights. I thereforeﬁnd and hold that
 the Petitioner cannot agitate .a claim for' violation of

fundamental rights and fr eedoms‘ agmnst the Cormmission. |

therefore decline to grant pr ayer (b) of the Amended Petition,”

['am in agreement With"‘tﬁh'e Ieaf:‘n“ed j'tidge and | adopt his reasoning in
the instant Petition [ Ei(-)"lSo"'begause the Petitioners are not private
individuals but ofﬁccrs servmg in a public office as defined in Article

260 ofthe Constltutlon The Respondents are also officers and offices
in the_same pr_ubhc office and it is inconceivable how one can violate the

other’s ffghts in the context of the Bill of rights. In any event, in the

'cncumstances of the Petition before me, any differences regarding the

;:';._;flsca and budgetary processes between affected State Organs should

not be such as to attract this Court's intervention under the Bill of
Rights. Those differences are to be settled in the manner envisaged by

Article 189(4) of the Constitution and not by litigation predicated on

the Biil of Rights. In addition, the dispute at hand concerns the powers
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- . of the 1stand 2% Respondent in revenue allocation, buc@'getary Processes

and budget implementation. Article 10 of the Constitus tion sets out the
principles of rule of law, fransparency, accoun'tatbﬂity and  good
governance as some of the national values to guide sucth~ Processes. Rule
of law dictates that every state organ, independes ¢ offices and
Comimission must apply the Constitution and the law in its affairs and it
is the duty of this Court to determine_ the legality Of_,"'ljjéi"r a&fon‘s and

that is how far the Court should go.

92. In a.nutshell, [ see no reason to make any findi‘ng'-th'a t any riof{tgl as
_ ’ “ g
under Articles 27 and 47 of the Constitutiop_‘have beeay breached as

far as the Petitioners are concei‘zieq.and Iso hold and find. Al their

complaints in that regard and 'ﬁfx'rhic_h‘l{é‘{e been set out elsewhere above

are dismissed.

Whether the 0rder§ sought can be pranted

93:  From what [ have éfa_te& above and noting the prayers ix, the Petition
. once I have held that the Impugned Circulars were not bin ding yet were
lawtully issued, it follows that Prayers (2) and (b] in the " tition caunor

 bé'granted and are instead dismissed.

94. Aél'fegards prayers (c} and [d), it is the duty of the 2nd R@Spondent o

oversee the implantation of the budget in accordance With the jaw
subject to what [ have stated above. It is also not bound to follow the-

respective County Budgets which are themselves subject National
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96.

_ created sufficient

Revenue Allocation Laws to wit the Public Finance Management Act,
the Division of Revenue Act and the County Allocation of Révenug
Act. No challenge has been made to those Jaws and the powers donated .
to the 1st and 27¢ Respondents in that regard. The prayers as crafted

cannot be granted and are instead dismissed.

As for costs, I see no reason to award costs as this was litigation

between State Organs and offices.

Conclusion

This case brings to the fore the need for prudence in the use of public
funds and the needl to follow:.the lawfﬁi ";:Jrocesses set by the
Constitution and relevant Statutes, Tralso makes urgent the need for a
clear across-the-hoard . undéféﬁﬁdiﬁg of Chapter 12 of the
Constitution. .Although. one o%’ the most important Chapters in the
Constitution, seldom has it been subjected to an interrogation at the
practical }eveii." The result is that each of the Organs and institutions
charged thlé'73'its iﬁ:i"ple:mentation invariably find relevance in areas

reserved: for dthers. The Chapter creates distinct roles for the Nationai

hE}_clec‘Litiyé,“ Parliament, County Executiv(es and County Assemulies,
" Independent Commissions and offices and in this judgment, I have

.'attempted to demarcate those roles. Should any of them {or whatever

reason become rogue, and should any wrangles arise, the ‘law has

such situations including alternative dispute resolution mechanisms as

is provided forin Article 189(3) and (4) of the Constitution.
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