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CHAIRPERSON'S FOREWORD
This Report contains the proceedings of the Departmental Committee on Finance and

Nationai Planning on its consideration of the East African Development Bank

(Amendment) Bill (National Assembly Bill No. 33 of 2026). The Bill was published in the

Kenya Gozette on 5'h June 2026 and read a First Time on l" July 2026. The Bill was

thereafter committed to the Committee for consideration and tabling of the report to
the House pursuant to Standing Order 127.

The Bill seeks to amend the East African Development Bank Act, Cap. 4934, to require

the approval of the National Assembly prior to the Cabinet Secretary authorizing a charge

or issuance of public funds from the Consolidated Fund to the East African Development

Bank. The proposed amendment therefore seeks to enhance legislative oversight and

accountability in line with the principles of public finance as set out under the Constitution.

The Bill also seeks to introduce measures to ensure the safeguards of assets of the East

African Community and its institucions.

ln compliance with Article I l8 ( I ) (b) of the Constitution and Standing Order I 27(3), the

Clerk of the National Assembly'piaced an advertisement in the print media on 7'h July

2026. ln addition, the Clerk of the National Assembly, vide letter Ref. No.

NA/DDC/F&NP/2026/ tO t, NAJDDC/F&NP/2026/ 102, NA/DDC/F&NP/2026/ 103, and

NA/DDC/F&NP/2026/104 dated 8'h July 2026 invited key stakeholders to submit views

on the Bill and attend a public ParticiPation forum from Tuesday,2l"July 2026to23'd

luly 2076. The memoranda was to be received on or before Tuesday, 21" July 2026 at

5.00 pm (East African Time).

The Committee is grateful to the Offices of the Speaker and Clerk of the National

Assembly for the logistical and technical support accorded to it during its consideration

of the Biil. Similarly, iwish to express my appreciation to the Honourable Members of the

Committee and the Committee Secretariat who made invaluable contributions towards

the preparation and production of this report.

On behalf of the Departmental Committee on Finance and National Planning and pursuant

to the provisions of Standing Order 199(6), it is my pleasure to rePort that the Committee

has considered the East African Development Bank (Amendment) Bill (National Assembly

Bill No. 33 of 2026) and recommends that the House approves the Bill with amendments.

Hon. FCPA. Kuria Kimani, CBS, M.P
Chairperson, Departmental Committee on Finance and National Planning

_t
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CHAPTER ONE
I PREFACE

h)

i)

k)

I.I ESTABLISHMENT AND MANDATE OF THE COMMITTEE
l. The Departmentar committee on Finance and Nationar pranning is one of twentydepaftmental committees of the Nationar Assembry 

"r,rutirt","a 
under Standingorder 216 whose mandate pursuant to the Standing o"a., ir6 (5) is as foilows:

o) To investigote, inquire into, ond report on oll motters reloting to the mondote,
monogement, octivities, odministrotion, operotions ond estimoies of the ossigned
mrnistries ond deportments;

b) To study the progromme ond potiq objectives of ministries ond deportments
ond the effectiveness of the implementotion;

4 To, on o quorterly bosis, monitotr ond report on the implementotion of the notionol
budget in respect of its mondote;

d) T" study and review oll legislotion referred to it;e) To study, ossess ond ororyte the rerotive ,r.."r, of the ministries ond
deportments os meosured by the resula obtoined os comtpored with their stoted
objectives;

f) To investigote ond inquire into ollrnotters relotingto the ossigned ministries ond
deportments os they moy deem necessory, ondis moy be ieferred to them bythe House;
To vet ond repoft on oil oppointments where the constituti on or ony row requiresthe Notionol Assembry to opprove, except those under Stondin'g order 204(Committee on Appointments) ;

To exomine treotieg ogreements ond conventions;
To moke reports ond recommendotions to the House os often os possib/e,
including recomm endotions of proposed /egis/otion;
To consider repons of commissions ond 

-independent 
ofices submitted to the

House pursuont to the provisions of Article 254 of the Co,rrtitution; ori
To exomine ony questions roised by Members on o motter within iu mondote.

c,)

t

2

3

The Second schedure to the Nationar Assembry standing orders assigns theCommittee the mandate to consider matters in relation to public finance, public auditpolicies' monet"ry poricies, financiar institutions, economy, investment poricies,competition, banking, insurance, nationar statistics, popurition, revenue poriciesincluding taxation, nationar pranning and deveropment, digitar nn"n.u, incruding digitarcurrency.
ln executing its mandate, the Commirtee oversees the foilowing
M in istries/Departmenrs:

a) The National Treasury.
b) State Department for Economic planning.
c) state Department for pubric rnvestmenti and Asset Management.d) The Commission on Revenue Allocation (CRA)
e) Office of the Controller of Budget
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I.2 COMMITTEE MEMBERSHIP

l. The Departmental Committee on Finance and National Planning was constituted by the

House on 27'h October 2027 and reconstituted on Wednesday, 5'h March 2025 and

comprises the following Members:

ChairPerson
Hon. FCPA Kuria Kimani, CBS, MP

Molo ConstituencY
UDA Party

Vice-ChairPerson
Hon. (Amb.) FCPA Langat Beniamin Kipkirui' CBS' MP

Ainamoi ConstituencY
UDA Party

Members

Hon. Sunkuyia, R. George, MP

Kajiado West ConstituencY
UDAPartv

Hon. FCPA Oyula, JosePh H. Maero, MP

Butula Constituency
ODM Party

Hon. Okuome Adipo Andrew, MP

Karach uonyo ConstituencY
ODM Partv

Hon. Chiforomodo, Munga, MP

Lunga Lunga ConstituencY
UDM Party

Hon. Dr. GathoniWamuchomba, HSC' MP

Githunguri ConstituencY
UDA Partv

Hon. Sheikh Umul Sheikh, MP

Mandera County
UDM Party

Hon. (Dr.) Shadrack Mwiti, MP

South lmenti ConstituencY
lubilee Partv

Hon. (Dr.) Ariko John Namoit, MP

Turkana South ConstituencY
ODM Partv
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Hon. Peter Kaluma, CBS, MP

Homa Bay Town ConstituencY
ODM Parqr

Hon. Mboni, David Mwalika, MP

Kitui Rural Constituency
WDM Party



Hon. Machele M. Soud, Mp
Mvita Constituency

Hon. Paul Biego, Mp
Chesumei Constituency
U DA Party

I.3 COMMITTEE SECRETARIAT
4. The Committee is facilitated by the following staff:

oDM P

Ms. Tracy Chebet
Principal Clerk Assistant l!

Ms. Jennifer Ndeto
Deputy Director Legal Services

Ms. Winfred Kambua
Clerk Assistant ltt

Mr. Eugene Luteshi
Audio Officer tlt

Mr. George Ndenjeshe
FiscalAnalyst l!

Ms. Joyce Wachera
Hansard Reporter ll

Mr. Jared Onyancha
Protocol Officer

Mr. Benson Kamande
Clerk Assistant lll

Mr. Salem Lorot
Senior Legal Counsel

Ms. Nelly W. Ondieki
Research Oflicer !ll

Mr. James Macharia
Media Relations Officer
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Hon. CPA Rutto Julius Kipletting, Mp
Kesses Constituency
UDA Partv

Mr. Benson Muthuri
Assistant Serjeant-At-Arms

Mr. Allan Ngugi
Administrative Offi cer ll



CHAPTER T\MO

2.0 OVERVIEW OF THE EAST AFRICAN DEVELOPMENT BANK
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 33 OF 2076)

payments by the Cabinet secretary to the Bank to be paid as provided for

in an Appropriation Act; and on the approval of the controller of Budget.

Submisiion of a report by the Cabinet Secretary to the National Assembly

on payments made

Payments to be made with the approval of the National Assembly

Provision for the relevant committee to consider approval of the payment

Deeming provision for non-passage of resolution for approval by the

National AssemblY

Definition of "Cabinet Secretary"

r .

iv.

vt
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7. The amendments to the Schedule to the Act seek to introduce measures to ensure

the safeguard of assets of the East Africa Community and its institutions.

8. Clause 2 of the Bill seeks to delete and replace section 2 of the East African

Development Bank Act with a new provision. The changes introduced by the provision

are as follows-

2.a Background

5. The East African Development Bank (Amendment) Bill, 2026 (National Assembly Bills

No. 33 of 2026) is a National Assembly Bill sponsored by the Leader of Maiority Party,

Hon. Kimani lchung'wah, EGH, MP. lt was published on 5'h June, 2026, and was read

for a First Time on i " 1rly, 2026. The Bill was thereafter committed to the Committee

for its consideration ani tabling of the rePort to the House Pursuant to Standing

Order 127.

2.2. Summary of Legal Provisions
6. The principai obiective of this Bill is to amend the East African Development Bank Act,

Cap. 4934, to require the approval of the National Assembly prior to the cabinet

Secretary authorizing a charge or issuance of public funds from the Consolidated Fund

to the East African Sevelopment Bank. Section 2 of the Act currently authorizes the

Cabinet Secretary for the irlational Treasury to commit and disburse funds from the

Consolidated Fund to the East African Development Bank without the approval of the

National Assembly. The proposed amendment therefore seeks to enhance legislative

oversight and accountaUiiity in line with the principles of public finance as set out under

the Constitution.
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9' The amendments to clause 2 seek to align the provision to the provisions of theConstitution and the Nationar Assembr-y's p."."arr"r l.u!ri."r"rts. These areelaborated below:

i. Articre 2zr(6) of the constitution provides for appropriation of pubricexpenditure in the following terms:

22 I ' (6) When the estirnotes of notionol government expenditure, ond the
estimotes of expenditure for the Judiciory ond Porlioment hove beenopproved by the Notionar Assembry, they shoil be incruded in onAppropriotion Bilt, which sholt be introduced into the NotionolAssemb/y io
outho.rise the withdrowol from the Consolidoted Fund of the money nrja"a
for the expenditure, ond for..the oppropriotion of tnot 

^or"y for thepurposes mentioned in the Biil.
ii' Article 228(4) and (5) of the Constitution provides for the constitutional

mandate of the Controller of Budget on autLorization of withdrawals frompublic funds in the following terms_

228.' (4) The Controller of Budget sho// oversee the implementotion of the
budgets of the notionol ond county governments by outhorisingwithdrowols
from public funds under Articles ZO+, ZOO ona 2bl.
(5) The controiler shoil not opproye ony withdrowor from o pubric fundunless sotisfe d thot the withdrowol is ouithorised by low.iii' Article 95(4)(b) of the constitution provides for the National Assembly,srore in appropriation of funds for expenditure in the foilowing terms, .,rhe

Notiono/ Asse mbly oppropriotes funds for expenditure af tne notionol government
ond other notionol Stote orgons,,.

iv' The definition "Cabinet Secretary" is aligned to the definition provided insection 2 of the pubric Finance ManagemJnt Act, cap. 4 r24, as forows_

"Cobinet secretory" rneons the cobinet Secretory responsib/e for motters
reloting to finonce;

l0' Clause 3 of the Bill provides for amendment to the Schedule to the Bill which containsthe provisions of the charter annexed to the Treaty of r9g0. In other words, theschedule provides for the various Articles of the charter. clause 3 therefore seeks toamend Article 24(use of currencies), Articre 44 Uudicior proru"irgr'), and 45 @;;ri;yofAssets). These are discussed below.



(a)Amendment of Article 24 (Use of currencies): The Bill proposes to
amend Article 24 by deleting paragraph 5 and substituting therefor a new

paragraph. However, the rext proposed to replace paragraph 5 is the same

text in the current Act.

Current Act Bill
5. The Bonk sholl be occorded, in the

territories of the Member Stotes, o

creditor stotus no less thon thot

occorded to the lnternotionol

Monetory Fund, the lnternotionol Bonk

of Reconstruction ond Developmeng

the lnternotionol DeveloPment

Associotion, the Africon Development

Bonk ond the Africon DeveloPment

Fund.

5. The Bonk sholl be occorded, in the

territories of the Member Stotes, o

creditor stotus no less thon thot
occorded to the lnternotionol

Monetory Fund, the lnternationol Bonk

of Reconstruction ond Development"

the lnternotionol DeveloPment

Associotion, the Africon Development

Bonk ond the Africon DeveloPment

Fund.

(b)Amendment of Article 44 fludicial proceedings): The Bill proposes

to amend Article 44 by deleting paragraph I and substituting therefor a new

paragraph. However, the rext proposed to replace paragraph I is the same

text in the current Act.

Bilt
I . The Bonk sholl enioy immunity from
every form of legol process except in

ony cose where it hos expressly woived

iu immunity in writing, when it moy be

sued in a court of com|etent
jurisdiction in o Member Stote in which

the Bonk hos on office, ond hos

oppointed on ogent for the purpose of
occepting service or notice ofprocess.

It is however understood thot no

woiver of immunity sholl be implied or

extend to ony meosure of execution

l. The Bonk sholl enioy immunity from
every form of legol process except in

ony cose where it hos expressly woived

its immunity in writing, when it moy be

sued in o court of comPetent

jurisdiction in o Member Stote in which

the Bonk hos on offtce, ond hos

appointed on ogent for the purpose of
occepting service or notice ofprocess.

It is however understood thot no

woiver of immunity sholl be implied or

extend to on meosure of execution

(a) Amendment of Article 45 (lmmunity of Assets): The Bill ProPoses
to amend Article 45 by deleting and replacing paragraphs I and 3 with new

texts. However, the text proposed to replace paragraphs I and 3 are the

same text in the current Act.

PorogroPh I

Report of the Departmental Committee on Finance and National Planning on its Consideration of The East
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Current Act Bi!I
l. Property ond other ossets of the
Bonk, wheresoeyer locoted ond by
whomsoever held, sholl be immune

from interference, seorch, requisition,
confiscotion, expropriotion,
notionolizotion or execution or ony
other form of toking or foreclosure by
executive, legislotive, judiciol or
odministrotive oction, ond prernises
used for the business ofthe Bonk shoil
be immune from seorch, provided thot
in legol proceedings brought within the
terms of the Chorter such immunity
sholl opply before detivery of o finot
judgment ogoinst the Bonk by the
h urisdictionetentcomest court o

l. Property ond other ossets of the
Bonk, wheresoeyer /ocoted ond by
whomsoever held, sholl be immune
from interference, seorch, requisition,
confiscotion, expropriotion,
notionolizotion or execution or ony
other form of toking or foreclosure by
executive, legislotive, judiciol or
odministrotive oction, ond premises
used for the business ofthe Bonk sholl
be immune from search, provided thot
in legol proceedings brought within the
terms of the Chorter such immunity
sholl opply before delivery of o ftnot
judgment ogoinst the Bonk by the

urisdictionh etentcomest coun o

Porogroph 3

Current Act Biil
3. For the purpose ofthis Chorter, the
terms "property ond ossets of the
Bonk" sholl include property ond
ossets owned or held by the Bonk, the
Bonk's premises, ond deposits ond
funds entrusted to the Bonk in the
ordinory course of fulfilling irs
mondote.

3. For the purpose ofthis Chorter, the
terms "propefty ond ossets of the
Bonk" sholl include property ond
ossets owned or held by the Bonk, the
Bonk's premiseg ond deposits ond
funds entrusted to the Bonk in the
ordinory course of futfitting irs
mondote.
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CHAPTER THREE

3.0 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON

THE BILL

ll.To facilitate public participation, the Clerk of the National Assembly placed an

advertisement in rhe print media on 7'h )uly 2026 inviting the public to submit

memoranda on the Bill. Further, the Clerk of the National Assembly vide letter Ref

NA/DDC/F&Np/2026/ to t, NA/DDC/F&NP/2026/ 102, NA/DDC/F&NP/2026/ 103 and

NA/DDC/F&Np/2026/ 104 dated 8'h July 2026 invited key stakeholders to submit views

on the Bill and attend a public participation forum from 21" July 2026 to 23'd lul'/ 2026

resPectively.

l2.The Committee received thirteen (13) memoranda from the following stakeholders

whose submissions are detailed below:

(l) The Ministry of lnvestments, Trade and lndustry- State Department for

Trade;
The Attorney General;

Capital Markets AuthoritY (CMA);
Office of the Auditor General (OAG):

Hon. RaphaelTuiu, EGH;

WeCare CBO;
KPMG;
Consortium of Civil Societies in Kenya;

lnstitute of Certified Public Accountants of Kenya (ICPAK);

Federation of Kenya Employers (FKE);

The Law Society of KenYa (LSK);

The Commission on Revenue Allocation (CRA); and

Gregory Ndege and Associates

I SUBMISSIONS FROM STAKEHOLDERS
General Submissions

Office of the AttorneY'General

(2)
(3)
(4)
(s)
(6)
(7)
(8)
(e)
( t0)
(il)
( t2)
(t3)

3

l3.The AG submitted that they have scrutinized the content of the Bill and in their

considered opinion, the Bill does not offend the Constitution or raise significant

statutory issues. They observed that the Bill is in line with Article 206 of the

Constitution and the Public Finance Management Act'

Report of the Departmental c.ommittee on Finance and National Planning on its consideration of The East

eifuca" oevetopment Bank (Amendment) Bill (National Assembly Bill No. 33 of 2026) r



Capital Markers Authority (CMA)
l5' cMA noted that the 

.Bill 
aligns with Kenya's capital markets legal framework and isconsistent with good governance, fiscai accountabirity, 

"nd 
'inr"rtor 

protectionprinciples' ln addition,.the Bill is generally consisrent with'the objectives of the capitalMarkets Act, particurarry regarding st.engthening. transparency, improving pubricaccountability in pubric financiar commitment, .n-d pro.noting investor confidencethrough enhanced governance.
l6' However' the Bill does not address whether EADB should increasingly mobilise capitalthrough regional capi."r markets. From a capitar market deveropment perspective,Kenya could encouraSe provisions supporting regional bond issuances which wouldinclude local currency.bonds,. sustainaLility-linked bonds, infrastrucrure bonds. Thesewould deepen regional capital markets.

Committee Observation

The committee observed that the East African Deveropment Bank Act,cap. 4934, and amendments to it, seek to domesticate the charter of theEast African Deveropment Bank and the Treaty of r9g0. The rong titte tothe Act provides for- it as "An Act of porrioment to provide for tne corrying outof the obligotions of Kenyo orising under the Treoty'A-"riiigond Re-enoctingthe choner of the Eost Africon deveropment Boni, ond to porovide for mottersreloted thereto". Section.3 of the Act provid", 
", follo*r, -Itr" provisions ofthe chorter onnexed to the Treoty of r'9g0 ond set out in itu s.h"arre to thisAct sholl hove the force of low in kenyo.,,

The Bonk's choner is opproved by eoch memberstote through the GoverningCouncil, ond whenever there is on omendment to the chonei the Eost AfriconDevelopment Bonk Actsin the respective countries ore ornended. Therefore,the committee was of the view that this may be reconsidered by theGoverning counci! in_ wlrich Kenya has representation so that there isuniformity in the Bank charter's provisions and in each Member State,sActs.

tr##:x!,3;x[ffi1fr',ffiffi#;lTifir,:l:,K'ffi1ff i,1tr;lHiffi ideration'r""'*,!

Office of the Auditor Generat (OAG)
l4.The oAG noted that the core principres of pubric finance as enshrined in theconstitution reguire public participation and accountability. This bill seeks tostrengthen legislative oversight and accountability in line with ihe principles of public

Finance under the constitution of Kenya by ensuring tr,.t ini airoursemen* to theBank are approved by the Nationar Assembry ani withdrawars approved by thecontroller of Budget. lt is therefore a positive step in enhancing our financial oversightand governance aspects.



Hon. RaphaelTuiu, EGH

l7.Hon. Tuju submitted that the proposed amendment in the bill fails to address the

matter of diplomatic immunity which could be inadvertenu He noted that there is no

country among the 195 members of the United Nations that grant blanket immunity

with respect to criminal acts by the staff of any international body. Kenya would be

the first to grant such immunity in the whole world' He further highlighted that

currently, there is a criminal caseat the Nairobi Magistrates Court against EADB, and

parliament should take due notice so as not to fall into the trap of abetting criminality.

18. Additionally, Hon. Tuiu highlighted that the diplomatic immunity should be governed

by an appropriate Host Country Agreement (HCA) through the Ministry of Foreign

Affairs and take cognizance of the Vienna Conventions on diplomatic immunity'

Further, he noted thai the provision that parliament has to aPProve the funds to EADB

within 30 days or else the funds are considered approved may not be feasible especially

when Parliament is on recess'

Committee Observation

The committee agreed with Hon. RaphaelTuiu that the deeming provision

in clause 2 in the proposed new section 2(6) is problematic and was of the

view that it might be unconstitutional. lt provides as follows-

(6) tf, ofter expiry of the period specified in subsection 5' the Notionol

Aisembly hos not Possed o resorutio,r, the oqProvol sholl be deemed to hove

been given.

The provision may sidestep the oversight role of the National Assembly;

hence,theCommitteerecommendeddeletionoftheproposednew
section 2(6) in clause 2 of the Bill.

Further, on immunities provided for in the Bil! and the Act, the committee
made the following further observations:

(a) clause 3 of the Bill provides for amendments to the Schedule to the Bill

which contains the provisions of the Charter annexed to the Treaty of

1980. tn other "rorir, 
the Schedute provides for the various Articles of

the Charter. Clause 3 therefore seeks to amend Article 24(Use of
currencies), Article 44 (Judiciol proceedings), and 45 (lmmunity of Assets);

(b) The stakeholder's cliim is that the Bill/Act grants immunity from
criminal acts, which calts for its analysis in Articles 44 of the Act;

(c) The amendment to Article 44 Qudiciol proceedings) of the Act in clause

3 of the Bill Provides as follows-

Renorr of the Deoartmental C.ommittee on Finance and National Planning on its Consideration of The ,"u ffili
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"l' The Bonk shott enjoy immunity from every form of regot process exceptin ony cose where it hos expressry woived iti i--rnity 7n writing, when itmoy be sued in o cou-rt of competent jurisdiction in o Mlmber stote in whichthe Bonk hos on office, ond hos oppointed on ogent for the purpose ofoccepting service or- notice of process. ,t is how;er understo od thot nowoiver of immunity short be imptied or extend to any rneosure of execution.,,

(d)The amendment above, upon scrutiny with the text in the Act, is thesame word-for-word, hence the committee recommends its detetion;(e)The amendment stated in paragraph (c) is meant i" p"oria. immunityfrom legal process f91 the oiganization, that i, itr" East AfricanDevelopment Bank, with the safeluard of the a.nt urf 
".ssry 

waiving its
_- immunity. Under tnternational law, the provision i.-f-Iopu";(0 gy way of exampte, section z of Articre !r of the Lorivention on thePrivileges and lmmunities of the United Nations (CpiirNl grants theUnited Nations brgSg immunity from tegar action in the forowingwords: "The United 

_Nations, its property and assets wherever rocatedand by whomsoever-herd, shail enloy immunity f.o- 
"rury form of regarprocess except insofar as in any particurar caie it has expressry waivedits immunity. rt is, however, understood that no waiver of immunityshall extend to any measure of execution.,,

(g)The Bank's immunity fafls within the "functionar necessity,, within theinternationar raw reatm as the immunity ,u"ir--io protect itsindependent operation;
(h)For staff immunity, th_e Biil has not proposed an amendment but the Acthas provisions on it. Articte lg of ihe Schedure to the Act provides asfollows-

Article 48 - Personol lmmunities ond privileges
l. All directors, ohernotes, off;cers ond empioyees of the Bonk _(o) s.holl be immune from civil process witi respec, i" o.r, f" rformedby them in their officiol copocity; ond
(b) sholl be occorded such immunities frorn immigrotion restrictions orolien registrotion, ond, where they ore not cjtizens of o Member stotgsuch focilities in rerotio n to exchonge regulotior* o, ,.u occorded byMember Stote to the representotfves,-officiots ,rd ";;i;yees ofcomparoble ronk of other Member Stotes.
2. Experts or consultonts rendering services to the Bonk shoil beaccorded the some immunities ond priviteges os in porogroph r obove,unless the Member Stote concerned determines otherwise.
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(i) The textual reading of Article 48 reproduced in paragraph (h) only

addresses immunity from "ciyil Procest with respect to octs performed by

them in their official caPocitY" and does not exPressly state grant of
immunity from criminal acts as attuded to by the stakeholder and since

the matter may fall within the sub iudice rule, the Committee may not
comment further on it, save to note that if there will be need to amend

the Article, the Governing Council, in which Kenya has representation,
may amend the Bank's charter then subsequently the Act will be

amended to reflect the change.
(j) !n any case, the constitutionality of articles 44, 45 and 46 of the EADB

have already been addressed by our Court. ln Nusu v Notionol Assembly

& 6 others; Low Society of Kenyo (lnterested Party) (Constitutional
Petition E009 of 2023) t20251 KEHC 7162 (KLR), the High court states

at paragraPh 103 as follows-

t03. This court is bound by the findings of the supreme court with
regord to this issue under the PrinciPte of store decisis ond I do find
oia noru thot the provision under orticle orticles 44, 45 & 46 of the

EADB Act, ore not unconstitutionol-

Consortium of Civil Societies in Kenya

l9.The Consortium submitted that the ludgment of the High Court at Machakos (Olel,

J.) in poul Lihondo Nusu y. fhe NotionolAssembly & 5 others, Constitutional Petition No.

E009 of 2023, highlighted the following material findings;

(a) that section Z1t; ana (2) of the EADB Act was declared unconstitutional for

violating Articles lo, 95(4)(b), 20 l, 206, 228(5) and 232 of the constitution, the

Court fiaving found that the provision vested the Cabinet Secretary for the

National Treasury with sole responsibility to charge and issue public funds from

the Consolidated Fund without parliamentary oversighu

(b) that the amendments introduced to the Schedule of the EADB Act by section

30 of the Finance Act, 20 l3 were declared null and void ob initio for want of

genuine public ParticiPation;

(c) that an order of mondomus was issued requiring the Cabinet Secretary to

produce, within sixty days, records of all payments made from the Consolidated

Fund to EADB from 2014; and

(d) that the declarations of unconstitutionality were suspended for one year, to on

or about 20'h March 2026.

Report of the Departmental Committee on finance and National Planning 91 its Consideration of The *U E
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20' The Consortium observed that the suspension window lapsed some two and a halfmonths before the Biil was gazetted on 5,n lune 2026, and submitted that, absent anyrecorded extension, section 2(r) and (2) stood void for rtt prrfor", from that date.

Clause by Clause

Clause 2

2l' The State Departme. nt .for Trade proposed retaining parriamentary oversightwhile providing an exp.edited approval proceiure ror. ,rgunt'n,i*cial obligations underthe Treaty. Addirionail),, they proposed crarifying timeiines for consideration by theNational Assembry and providing'exceptions *-h"." derays may prejudice Kenya,streaty oblrgations or the Bank's operations. They submitted ihat .equiring piio,parliamentary approval for raising funds may delay Kenya'r ,uiri,y ro meet its financialobligations to the Bank or r"rpond pron,priy.","gi"n"ifi;;i;g requirements. Thedeemed approvar period may arso creare uncertainty where urgent financing isrequired.

Committee Observation

The committee agreed with the state Department for Trade that thedeeming provision in crause 2 in the proposed new section 2(5) isproblematic and was of the view that ii might be unconstitutionat. rtprovides as follows-
(!) lf, ofter expiry of tle period specified in subsection 5, the NotionorAssembly hos not possed o resorution , the opprovor shoil be deemed to hovebeen given.

The provision may 
.sidestep the oversight rore of the Nationar Assembry;hence, the committee recommendei deretion of the proposed newsection 2(6) in clause 2 of the Bill.

on the proposal for expedited approval procedure, the Committee was ofthe view that this coutd be handred effectivery administrativery and thereare procedurar safeguards entrenched in parriam.na."y procedure tohandle this.

Clause 2 (3)

22' Wecare supported the clause. They recommended that the report also be publishedin a simplified, publicly accessible format (not tabled in parlianlent alone) to enablecivic monitoring by citizens and civil society organizations.
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23.The consortium of civi! societies in Kenya highlighted that a bare rePoftins

obligation is inadequate given the Court's finding that EADB's audit arrangements

undir Artlcle 35 of the Charter fall outside the mandate of the Auditor-General' They

proposed amending the clause to require that all sums paid to EADB from the

bonsolidated Fund be sublect to periodic independent audit, with the audit rePort

tabled before the NationalAssembly, in fulfilment of Articles 201(d) & (e) and 229 of

the Constitution.

24.Amend the clause to prescribe the level of details to be provided in the rePort to the

National Assembly. The Law Society of Kenya noted that the annual rePorting

obligation is broajly drafted as it does not prescribe the level of detail to be provided

such as the amounts paid, the purpose of payments, or any outstanding financial

obligations. The LSK submitted that this would strengthen parliamentary oversight by

ensJring that the National Assembly receives comprehensive and consistent

information on Kenya's financial obligations under the Act'

25. Gregory Ndege and Associates noted that the proposed section 2(3) only

,"qrir", ah" Cabinet Secretary to rePort to the National Assembly on payments made

to the East African Development Bank but does not require such payments to be

subiected to independent audit. The stakeholder further observed that the High Court

found that the Bank's audit arrangements under Article 35 of its Charter are not

accountable to any Kenyan constitutional oversight body and that a rePortinS

obligation without independent verification is inadequate. The stakeholder therefore

profosed an amendment to require that all sums paid to the East African Development
'BrnL fro, the Consolidated Fund be subiected to periodic independent audit, with

the audit rePort tabled before the National Assembly'

Report of the Departmental committee on Finance and National Planning on its Consideration of The East

arfi"un o"u"topinent Bank (Amendment) Bill (National Assembly Bill No. 33 of 2o26)
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Committee Observation

The Committee noted the proposals by WeCare, the Consortium of Civil

Societies in Kenya, the Law Society of Kenya and Gregory Ndege and

Associates.

on wecare,s proposal that the report also be published in a simplified,

publicly ..."rribl.'format, the Committee took note and appreciated the

L"r,.nt of ensuring that the report if widely accessible. This could be

addressed adm inistrativelY.

On LSK's proposa!, the Committee was of the view that the stakeholder's

concerns will be addressed in new section 2(5) since the Committee will

ferret out all details of all payments during consideration in addition to the

oversight function of the House during debate'
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ln response to proPosals by the consortium of civi! Societies in Kenya andGregory Ndege and Associates, the committee m"d. th" foflowing furtherobservations-

(a)ln Nusu v Notionor Assembry & 5 
-o^thers; 

Low society of Kenyo (rnterestedPortv) (constitutionor petition E009 of-2ozg) lzoisj keuc T t62 (KtR), theCourt hetd that by dint of articte ZZlia.Slpi, [y "na (6) of theconstitution as read with section 7 of the p,iuii. auiit Act, the Auditor-Generar was onry aflowed to audit books of the nationar and countygovernments (paragraph l3 ! of the Judgement);(b) ln Paragraph I-49.(f) ofthe Nusu Judiem-ent, Hon.lrrti.e Francis RayoraOlel made the following declaraiion:
f' A declorotion be ond is hereby issued thot ony privote entity thot receiyespublic funds ond other stote resources is obliged to occount for the utilizotionof the sorne to the pubric through oppropriete bgisrotion to be put in proceby porlioment.

(c) From the submissions of East African Deveropment Bank, the Bankstated as follows: "similor to other multiloterol finonciol institutions, theBonk is serf-reguloting through its chorter which, omong other things,reguires the Govern ing councit to oppoint on externor ouditor fromreputoble oudit firms (see orticres ze1i1ia1 od orticre 3s(r)). The Bonk iscurrentry being oudited by KpMG ona piioi to thot was oudited by pwc.,,;
(d) section 3s of the Treaty Amending and Re-enacting the charter of theEast African Deveropment Bank, provides that tf,e Bank,s accountswourd be audited lr..y financia! year by auditors oft,igr, repute serectedby the Board of Directors;
(e) In the circumstances, the committee finds that the current provisionto be adequate and that if there is need ao ,-..,1 ia, ah.n it coutd bedone through.the G-overning councit in which runy"i", representation

so that there is uniformity in the Bank charter,s prorisions and in eachMember State's Acts.

Clause 2(4)

26. Amend the crause to incrude an approvar process setting out the documents to besubmitted to the Nationar Assembiy, the information .o ,-'..ori"ry tt 
" 

request, andthe decisi_on-making process for considering and granting approvar. The LSK notedthat the Bill reguires the approval of the Natio-nal Asleri[iy o"ror" the CabinetSecretary may make the necessary financial arrangement, or. .jru loans. However, itdoes not prescribe the procedure for outainin-g arrr, .pprorrr. The stakehordersubmitted that the absence of a crear approvar process ,ry ..""i" uncertainty in theimplementation of the provision ,ni affect 
'the 

efficien.y 
-r"o 

transparency ofparliamentary oversight.
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27. CRA proposed deleting the proposal. They submitted that under the doctrine of

,"prrriion of powers, there can be no deemed or implied approval by Parliament

regarding financial matters. Further, any aPProPriation of public funds or imposition of

, iirrg"-rpon the Consolidated Fund strictly requires an alfirmative' formal resolution

by the Legislature.

Committee Observation

The committee agreed with cRA that the deeming provision in clause 2

in the proposed nJw section 2(6) is problematic and was of the view that it
might be unconstitutional. lt provides as follows-

(6) tf, ofter expiry of the period specif;ed in subsection 5' the Notionol

Aisembly hos not posied o resolution, the opprovol sholl be deemed to hove

been given.

The provision may side-step the oversight role of the National Assembly

hence the Commiitee recommended deletion of the proposed new section

2(5) in clause 2 of the Bill.

on LSK's proposal, the committee noted the society's concerns but was

of the view allthe procedural details may not be provided for in the Bill but

that administratively, coupled with National Assembly's procedural

safeguards, there will be no gaPs.

Clause 2 (5)

28. ICPAK submitted that although the proposed clause is meant to Promote efficiency'

it could potentially dilute Parliament's constitutional oversight role over borrowing

and public finance. They proposed amending the sub-clause to read as follows;

5o. Subject to subsection (4), the relevont Committee of the Notionol Assembly sholl

consider ond toble its report for debote within thirty doys from the dote on which the

notificotion for opprovol wos sought.

5b. within the period specified in subsecrion 5o, the speoker sho/l ensure the motter

is occorded priority for consiiderotion in the sittings o[the Notion ol Assembly, ond sholl

opproYethepropos;olbyresolutionbeforetheCobinetSecretorymoyproceed.

Committee Observation

The Committee noted ICPAK's proposal but was of the view that
prioritization of House business is adequately addressed in the Nat

Assembly's Standing Orders.
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Clause 2 (5&5)

29. The oAG proposed the deretion of crauses 2(5) and 2(6) as amounts payabre to thebank would have been approved as provided in crause zt r). nJaitirnary, they proposedintroduction of a new paragraph immediatery ,ft", p"r"g."il ta indicate that theAuditor-Generar shail.audir and repoft on the funds iaii to the Bank from theconsolidated Fund and Funds received from the Bank wiihin six months after the endof each financiar year. This wiil provide an assurance to the Nationar Assembry onutilization of the funds paid to the Bank and received from the Bank.
Committee Observation

The committee agreed with the oAG that the deeming provision in ctause2 in the proposed new section 2(6) is probrematic and ias of the view thatit might be unconstitutional. tt p"orij., as follows_
(!) lf' _ofter expiry of tle period specified in subsection 5, the NotionorAssembly hqs not possed o iesorution, the opprovot rnoilaudeerned to hovebeen given.

The provision may side-step the oversight rote of the Nationa! Assembryhence the committee recommended d.ietion of the p.oporua new section2(6) in clause 2 of the Bilt.

on the proposal that the Auditor-General audits the funds of the Bank, theCommittee made the foltowing further observations_

(a)ln Nusu y Notionol Assembly & 6 others; Low Society of Kenyo(lnterested party) (constituiiona! petition E00g of 2!.023) t2o25lKEHC 7t62 (KLFI), the Court hetd that by dint of ..ti.t. ZZg(4Xb),(5) and (6) of the constitution as read with section 7 of the pubric
Audit Act, the Auditor-Generar was onry ailowed to audit books ofthe national and county governments (paragraph l3 I of theJudgement);

(b) Therefore, the Jud-gement was express that the Auditor-Generalcourd not audit the funds of the East African oeretopment Bank;(c) The matter has already been canvassed and a declaration made onit' and it is noteworthy that the Auditor-Generar was the 6thRespondent in the matter.
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Clause 2 (6)

30. KPMG proposed deleting Section 2(6) or, alternatively, amendment of the provision

as follows: ';t1, o1t", expiry-of the period specified in subsection (5), the Notionol Assembly

hos not possed o resolutioi,the Speoker sholl,within seven doys thereofter, couse the motter

to be schedu ted for priority debote ond determinotion by the Notionol Assembly, ond the

proposed opprovol sholl remoin pending until a resolution of the Notionol Assembly is possed'"

3 l. wecare submitted that a default 'deemed approval' undermines the Bill's own stated

purpose of enhancing legislative oversight and accountability. They proposed amending

.hu'propor.l by delltirig or narrowing the'deemed opprovol'default and replacing it

with a requirement ttrai if the National Assembly has not acted within 30 days' the

matter is escalated for express plenary debate rather than automatically approved by

default.

32. The Consortium of Civil Societies in Kenya noted that subsection 2(6), which

deems approval to have been given where the House has not resolved within thirty

days, re-creates back door op-aque disbursement regime struck down by the High

Court. They recommended its deledon and replacement with a requirement of

affirmative resolution failing to which no Payment shall be authorized.

33. FKE submitted that the "deemed approval" clause completely undermines the

principle of robust oversight and accountability, which is the obiective of the

amendment of ensuring thai the Act is in line with the principles of public finance as

set out under the Conititution. They propose amending the clause as follows;

(6) tf, ofter expiry of the period specifted in subsection 5,the NotionolAssembly hos

not possed o resolution, the opprovol is not gronted'

34. LSK proposed deleting the clause in its entirety as this ensures.that significant financial

commitments are subllct to explicit parliamentary scrutiny and accountability and not

being deemed to have been approved if a specified period lapses. The LSK submitted

that-the proposal in the Bill undermines the National Assembly's oversight role by

allowing 
'significant financial commitments to proceed without an exPress

parliamentarY decision.

35. Gregory Ndege and Associates observed that the proposed subsection of the Bill

p.ori-a", th"a *h"r" the National Assembly has not passed a resolution within thirty

days of notification for approval, the approval shall be deemed to have been given' The

deeming provision defeats the very PurPose of restoring parliamentary oversight and

effectively recreates the opaque and unaccountable disbursement regime that the High

Court declared unconstitutional. The stakeholder therefore proposed amending the

proposed section 2(6) by deleting the deemed approval mechanism and replacing it

with a requirement for an affirmative resolution of the National Assembly, failing which

no payment shall be authorised'
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Committee Observation

New proposat

35' FKE proposed amending the biil by inserting a new subsecrion (64) and (68)immediately after subsection (6) as foliows:

(6A) rf the committee of the Notionor Assembry foits to oa within thirty doys, theproposol defouls directly to the floor of the entire' iotionol essema ty for on emergenqvote within next sitting.

(68) lf the Nationol rreosury requires on emerge ncy copitol injection into the EostAfrica Development Bonk to prevent o regionol ireoiy breoch, the Cobinet Secretorysholl tobre o Certiftcote of Notionor/nteresi orongside'the riqu'est.
37' This will legally reduce the review window down to 7 days, but will still require anexplicit, recorded vote from the House.

Committee Observation

The committee noted .FK!" proposat and further observed that theproposar arises because the deeming provision in ctause 2 0f the proposednew section 2(6) is probrematic and was of dr. ,i.r' that it might beunconstitutiona!. lt provides as follows_
(!) lf' ofter exp:ry of tlte period specified in subsection 5, the NotionorAssembly hos not possed a iesorution, the opprovor shoil be deerned to hovebeen given.

ff trI,"g:xi8;ffi ffix#,?#1ffi":l;11i[:i:tl,Kffi1,l;,i,1iy;tf ffi iderarion,*"*,!

The committee agreed with the stakehotders that the deeming provisionin clause 2 in the proposed new section 2(6) is probrematic and was of theview that it might be unconstitutionat. lt provides as fottows_
(6) lf' 

-o-fter 
expiry of tle period specifted in subsection 5, the NotionorAssembly hos not possed o iesotutioi, the opprovar shail be deemed to hovebeen given.

The provision may side-step the oversight rore of the Nationar Assembryhence the committee recommended de-ietion 
"f 

th" p;;;;;ed new section2(6) in ctause 2 of the Bill.



The provision may side-step the oversight role of the National Assembly

hence the Commiitee recommended deletion of the proposed new section

2(6) in clause 2 of the Bilt. The deletion of the subsection therefore

addresses the stakeholder's concern.

CIause 3

38. The LSK proposed that the Bill be reviewed to identify the specific amendments

intended to be made and ensure that only provisions requiring substantive changes are

deleted and substituted. Where no change is intended, the proposed amendment

should be omitted. The Law Society of Kenya observed that the Bill proposes to delete

and substitute various provisions of the Principal Act. However, the stakeholder

observed that the provisions proposed for substitution already exist' thus creating

uncertainty as to whether the amendment is intended to introduce substantive

changes or merely restate the existing law. They noted that this may result in

unnecessary legislative duplication.

39. The CRA proposed that the current provision be retained as it is unclear why the

immunity status of the Bank is subiect to amendment as ProPosed in the Bill'

Committee Observation

The Committee noted LSK's and CRA's proposals and observed that clause

3 of the Bill provides for amendment to the schedule to the Bill which

contains the provisions of the Charter annexed to the Treaty of 1980' ln

other words, the Schedule provides for the various Articles of the Charter'
Clause 3 therefore seeks to amend Article 24(Use of currencies), Article
44 fludicial proceedings), and 45 (tmmunity of Assets). However, upon

scru*tiny, the Committee concluded that the text proposed in the

amendment is the same text, word-for'word, in the current Act; hence, it
recommends deletion of clause 3 of the Bill'

Clause 3(a)

40. The State Department for Trade proposed clarifying tha-t the enhanced creditor

status shall be implemented in accordance with Kenya's Constitution, applicable

financial legislation and Kenya's international obligations to avoid legal uncertainty'

They highlilhted that granting preferential creditor status may affect the treatment of

other creditors under-dor"iti. insolvency or debt recovery Processes if not clearly

harmonized with KenYan law.
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41. The oAG noted 
.that the proposed dereted paragraph in the primary Act and theproposed substituting paragraph are the same. They-recommended deletion of clause3(a) as it does not result in an amendment.

Committee Observation

The committee noted proposars by the State Department for Trade andoAG and observed that ctause 3 of ihe Biil provide, io" .-.nament to theschedule to the Bi[ which contains the provisions of the charter annexed
!o the Treaty of r9g0. !n other words, the schedui" p"oria., for the variousArticles of the charter. ctause 3 therefore seeks to amend Articre 24(Useof currencies), Articre 44 (ludiciar proceedings), 

"na es (rmmunity ofAssets). However, upon scrutiny, the committee conctuded that textproposed in the amendment is the same text word-for-word in the currentAct hence recommends deletion of clause 3 of the Bi[.

Clause 3(b)

42. The oAG noted 
.that the proposed dereted paragraph in the primary Act and theproposed substituting paragraph are the same. They-recommended deletion of clause3(b) as it does not result in an amendmenc

43' KPMG noted that while immunity is necessary to enable international financialinstitutions to perform their mandate independently, the provision may limit access toleSal remedies by counterparties, creditors and other persons dealing with the Bank.They proposed clarifying the interaction between immunity provisions and contractualdispute-resolution me.chanisms by inserting an additionar ,rt .rrrr" to the effect that:The immunity gronted under the Aa sho-ll not preyent ;.;; ro drspure resorutionmechonisms express/y provided under controcts entered into by the Bontg including orbitrotionond other ogreed dispute resolution procedures.

44.The consortium of civir societies in Kenya noted that Articre 44(r) of thecharter confers immunity from every form of legil process anJnrticte 4g( l) extendscivil-process immunity to directois, officers 
-.r; 

"rpr;y";. The consortiumsubmitted that the.immunity regime is presently being invoked as a shield in relationto allegations of criminar conduct, and recommendeJthat crause 3(b) be expanded,with a corresponding amendment to Articre 4g, to ptr." i"yond doubt that no

:TJJfl.I 
extends to criminal conducr by any director, officer, employee or agent of

45' !cPAK observed that while legal immunity is a standard feature of internationalfinancial institutions such as ttre twr, rDA and nog, the-p;ision confers broaddiscretion on the EADB to determine when regar proceedinls-may be instituted (bywaiving its immunity in writing).
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46. Unlike the African Development Bank Agreement' the Bill does not provide an exPress

exception for disputes arising from the Bank's borrowing Powers. They proposed

amending the provision to al6n with the African Development Bank Act. The new

provision should read as follows;

"The Bonk sholl enioy immunity from every form of tegolprocess except in coses orising

out of theexercise of its borrowing powers or where it hos express ly woived its immunity

in writing, when it moy be sued only in o court of competent iurisdiction in the territory

of o member in which the Bonk hos on offrce, or in the territory of o member or non-

member stote where it hos oppointed on ogentfor the purpose of occepting service or

notice of process or hos issued or guoronteed securities. No octions sholl, however, be

brought by members or persons octing for or deriving cloims from member"

4T.Gregory Ndege and Associates noted that Article 44 of the Charter confers

immunity from every form of legal process on the Bank while Article 48 extends

comparable immuniiy to its directors, officers and employees in resPect of acts

performed in their official capacity. The immunity provisions are allegedly being relied

upon in relation to criminal proceedings involving individuals associated with the Bank

and that no immunity should extend to criminal conduct under Kenyan law. The

stakeholder therefore proposed amending the provision and making a corresponding

amendment to Article 48 of the Charter to expressly exclude criminal conduct by any

director, oflicer, employee or agent of the Bank from the scope of immunity.

Committee Observation

The committee noted the proposats by oAG, KPMG, the consortium of

Civil Societies in Kenya, ICPAK, Gregory Ndege and Associates and made

the following observations-

(a)clause 3 of the Bitl provides for amendment to the schedule to the Bil!'

which contains the provisions of the charter annexed to the Treaty of

1980. tn other ""o.jr, 
the Schedule provides for the various Articles of

the Charter. Ctause 3 therefore seeks to amend Article 24 (Use of

currencies), Articte 44 (fudicial proceedings), and 45 (lmmunity of

Assets). However, upon scrutiny, the committee concluded that the

text pioposed in the amendment is the same text word'for-word in the

current Act hence recommends deletion of clause 3 of the Bill;

(b)TheEastAfricanDevelopmentBankAct,Cap.4g3A,andamendments
to it, seek to domesticate the charter of the East African Development

Bank and the Treaty of 1980. The long title to the Act provides for it as

,,An Act of Porlioment to provide for the corrying out of the obligotions of
Kenyo orising under the ireoty Amending ond Re-enocting the Chorter of

Report of the Departmental commiftee on Finance and National Planning on its consideration of The East

,cifiL;o.ril.pment Bank (Amendment) Bill (National Assembly Bill No. 33 of 2026) E



the Eost Africon Deveropment Bontg ond to provide for motters rerotedtheretot'.

Section 3 of the Act provides as foilows, ,,rhe provisions of the chorteronnexed to the Treoty of rgg0 0nd set out in the schedure to this Act shoilhove the force of law in Kenyo." The Bank,s Charter i, 
"ppror"a by eachmember state throrrgh the Governing councir, and whenever there isan amendment to the charter, the East African oer.topment BankActs in the respective countries are amended. Therefore, thecommittee was of the view that this may be reconsidered by theGoverning council in which Kenya has representation so that there isuniformity in the Bank charter's provisions and in each Member state,sActs.

Clause 3(c)

48' The State Department for Trade proposed crarifying that privireges andimmunities shall be exercised only to the exrent necessary for the fulfilment of theBank's official functions and shall not exempt the Bank from compliance with applicableKenyan laws where immunity has been waived or is nor r"qri."l by the charter. Theysubmitted that broad privileges and immunities should not undermine domesticregulatory oversight ot 
"c.ornt"bility where the Bank undertakes activities withinKenya.

49' cMA proposed introducing an express provision clarifying that the immunity of assetsunder Articre 45 shail not appry so as to defeat or p."i;i.; ;; rights of invesrors inresPect of capital markets instruments issued by 
".',r,r"ugh ai"L.nf and that in suchinstances' the enforcement framework under the Capitil mr.t",, Act shall remainapplicable.

The New Sub-Article 
- Article 45(4)

"Notwjthstonding the provisions of porogrophs t ond 3 of this Articre, the immunityconferred upon the property ond ossets of the Bonk s;holt not extend b, or beconstrued so os to defeog limit, or prejudice:

(o) the righu ond remedies of invesrors

(b) the enforcement of ony iudgment oword, or order of o competent court or tribunolobtoined by on investor.

50' The oAG noted that the proposed dereted paragraph in the primary Act and theproposed substituting paragraph are the same. They-recommended deletion of clause3(a) as it does not result in an amendment.
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51. KpMG submitred that while protection of the Bank's assets is necessary to safeguard

its developmental mandate and oPerations, legal certainty is required to ensure that

parries engaging with the Bank understand the extent of available remedies and the

enforceabiliJy of .ontr".tral rights. They proposed clarifying that the immunity

afforded to t'he Bank's assets shalinot prejudice the enforcement of dispute- resolution

mechanisms expressly agreed to by the Bank or otherwise provided under the

Charter.

Committee Observation

The committee noted the proposals by the state Department for Trade,

CMA,OAG,andKPMGandmadethefollowingobservations-

(c) clause 3 of the Bill provides for amendment to the Schedule to the Bill

which contains the provisions of the Charter annexed to the Treaty of

t980. ln other *o"d'r, the Schedule provides for the various Articles of
the charter. clause 3 therefore seeks to amend Article 24(Use of

currencies), Article 44 fludicial proceedings), and 45 (lmmunity of

Assets). However, upon scrutiny, the committee concluded that text
propoied in the amendment is the same text word-for'word in the

turient Act hence recommends deletion of clause 3 of the Bilh

(d)TheEastAfricanDevelopmentBankAct,Cap.4g3A,andamendments
to it, seek to domesticate the Charter of the East African Development

Bank and the Treaty of !980. The long title to the Act provides for it as

,,An Act of Parlioment to provide for the corrying out of the obligations of
Kenyo arising under the ireoty Amending ond Re-enocting the Chorter of-

the Eost Aficon Developmeni Bonk ond to provide for rnotters reloted

thereto". Section 3 of the Act provides as follows, "The provisions of the

Chaner onnexed to the Treoty of 1980 ond set out in the Schedule to this

Act sholt hove the force of low in Kenyo." The Bank's Charter is approved

by each member state through the Governing council, and whenever

there is an amendment to the Charter, the East African Development

Bank Acts in the respective countries are amended. Therefore, the

committee was of the view that this may be reconsidered by the

Governing Council in which Kenya has representation so that there is

uniformity in the Bank charter's provisions and in each Member State's

Acts.
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Clause 3(b&c)

52. Wecare proposed crarifying that these treaty-based immunities appry to the Bankitself and do not extend to, or rimit, Kenya's domestic accountabirity mechanismsincluding the Auditor-General's mandate under Article 229 and parliament,s oversightunder Article 226 over funds disbursed by or received from the Bank on Kenya,s sideof the transaction.

Committee Observation

The committee noted Wecare's proposat and was of the view that theTreaty and the Bank's charter are not intended to override Kenya,sconstitution or its accountabirity mechanisms. on audit of funds, thecommittee observed that in Nusu v Notionor arru^ity & 6 others; Lowsociety of Kenya (t:j:-:":!"d partv) (constitutionar petiiion E009 of 2023)[202s] KEHC 7t62 (KLR), the court herd that uy ai,ri ii"rticre 229(4)(b),(5) and (6) of the constitution as read with ,".iio, 7 of the pubric AuditAct, the Auditor-Generat_ was onry aflowed to audit uoot s of the nationarand county governments-(paragrair, rr r of the r"JS;;.;;). Therefore, thejudgement was express that ttri Auaitor-Geneia! Jourd not audit the fundsof the East African Devetopment Bank. Despite tHr, itr"-frrpose of the Biilas can be seen is to reinforce the accountabirity mechanisms, inctudingParliament,s oversight over disbursed funds.

New Proposals

53' The consortium of civil societies in Kenya noted that the bill is silent on thestructural' licensing and governance defects at the Bank, and therefore constitutes anincomplete legislative resPonse. The Consortium submitted that section 4(l) of theBanking Act, cap' 488, prohibits the transaction of banking business without a cBKlicence, and that EADB engages in rending, deposit-taking and deveropment finance inKenya without such a licenie or prudelntial supervision. lt further submitted thatArticle 2(6) of the constitution domesticates ratified treaties but cannot exempt atreaty-based entity from a shtute of general application ,br"nt ,n 
"rpress 

exemption,and urged the committee to requi[ the centrar g.nt oi i"nya to tabre a formarposition on the licensing status of the Bank's Kenyan op"r",ionr.''
Committee Observation

The Committee noted the proposats by the Consortium of Civi! Societiesin Kenya and made the following observations_
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(a) one of the issues for determination in Nusu v Notionol Assembly & 5

others,. Low society of Kenyo (lnterested Pony) (constitutio nol Petition E009

o1 2OZ.l1 t2OZSl rciUC 7 , 62 (KLR) was "Wheth er EADB is operoting without

being licens ed by the centrol Bonk of Kenya ond is oPerating controry to

provisions of section 4(l) of the Bonking Act";

(b) ln paragraph t20 of the Judgement in Nusu v Notionol Assembly & 6
others; LowSociety of Kenyo (lnierested Porty) (Constitutionol Petition E009

of 2023) t2O2Sl t<tUC 7 t52 (KLR), the High Court stated as follows-

t2O. The petitioner did not provide onY proof to bock these

ollegations, ond the rebuttoble PresumPtion thot EADB is oPeroting

within the conf;nes of the low was not disPlaced'

(c)Therefore, the committee formed the opinion that the matter had

been addressed in courts and that for the PurPoses of consideration of

theBill,itdoesnotaffecttheconsiderationoftheBill.

54. Additionally, the consortium noted the following on governance structure;

(a) the governance architecture permits directors to access credit facilities and

thereafter participate in decisions to write off or restructure those facilities,

which is a conflici of interest, and they proposed that continued disbursement

be made conditional upon the Bank adopting and publishing a conflict-of-

interest and insider-lending policy;

(b) neither the Act nor the charter prescribes any term limit for Board directors,

and they noted that certain members are reported to have served as long as

seventeen years. They proposed that Kenya formally ProPose a fixed'

renewable-once term through the Bank's governing organs; and

(c) they noted that the Bank routinely excludes the iurisdiction of Kenyan courts

in its standard-form contracts while relying on Charter immunities to resist suit'

which the Consortium submitted produces a one-sided arranSement' They

proposedthatcontinuedfundingbeconditionaluponKenyancounterParties
|,rring the option of resolving disputes before the courts of Kenya or an

arbitral tribunal seated in Kenya.

Committee Observation

The committee observed that the East African Development Bank Act,

Cap. 493A, and amendments to it, seek to domesticate the Charter of the

East African Development Bank and the Treaty of 1980. The long title to
the Act provides for it as " An Act of Porliament to provide for the corrying out

of the obligotions of Kenyo arising under the TreotY Amending ond Re-enocting

tie ChonJr of the Eost Africon Development Banlg ond to provide for motters

reloted thereto".
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section 3 of the Act provides as foflows, ,,The provisions of the chorteronnexed to the Treoty of rgg0 ,nd setoutinthe Schedure to this Actshoil havethe force of low in Kenyo." The Bank's charter is approved by each memberstate through the 
-Governing 

councit, 
""a 

'irr.".".-i there is anamendment to the charter, thl East African D"r;iil;;;t Bank Acts inthe respective countries are amended. Therefore, the committee was ofthe view that this may be reconsidered by at . cor""nirr!-iourr.il in whichKenya has representation so that there is uniformiai ii aiJ"nk charter,sprovisions and in each Member State,s Acts.

55. LsK proposed amending the Biil to require the pubrication of approved borrowingarrangements, financial commitments or payments made under the Act so as topromote transparency, strengthen pubric accountabirity, and enhance prurr.confidence in the m"nag"meni of puLric funds. They ,rirrittla that the rack ofpublication of approved borrowing arrangements, finaniiar commitments or paymentsmade limits transParency and malies it dlfficult r"r trlu fruri.'"nj o.nu. stakeholdersto monitor Kenya,s financial obligations to the Bank.

Committee Observation

The committee observed that the East African Deveropment Bank Act,cap' 4934, and amendments to it, seek to domesti."a. iir" charter of theEast African Deveropment Bank and the Treaty 
"r igio. The rong titre tothe Act provides for it as "A,n Act of porriomerr rl ir"rii" i"r the corrying outof the obligotions olKenyl orising under the Treoty'A-uiiilng ond Re_enactingthe chart'er of the Eost Africon devetopment Banrg ond to provide for mottersreloted thereto". Section.3 of the Act provid", 

", fo[o*, i,,Th" provisions ofthe chorter onnexe.d to the Treoty o1 ieeo ond set ort irl1,u schedure to thisAct sholl have the force of low in ken o.,,
The Bank's charter is approved by each member state through theGoverning councir, and whenever there is an amendment to the charter,the East African Deveropment Bank Acts in *r" "irp..tir. .ornt"ies areamended' Therefore, the committee was of the vLw that this may bereconsidered by the-Governing councir in whici Ke.y;;;, representationso that there is uniformity inlhe Bank chart"",r-;;;"irions and in eachMember State,s Acts.
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Comprehensive lnstitutional Reforms

56. Gregory Ndege and Associates observed that the Bill is silent on the structural,

licensing and governance defects affecting the East African. Development Bank,

includirig its alleged unlicensed banking oPerations, governance deficiencies and misuse

of immJnity. Addressing only the funding approval mechanism does not provide a

complete legislative r."r=ponr" to the concerns identified by the High court. The

stakeholder therefore proposed expanding the scope ofthe Bill to address the Bank's

structural, licensing and governance concerns'

Committee Observation

The Committee observed that the East African Development Bank Act,

cap. 493A, and amendments to it, seek to domesticate the charter of the

East African Devetopment Banl< and the Treaty of t980. The long title to
the Act provides for it as " An Act of Porlioment to provide for the corrying out

of the obligotions of Kenyo orising under the Treoty Amending ond Re-enocting

tie Chortir of the Eost Africon Development BonN ond to provide for motters-

reloted thereto". section 3 of the Act provides as follows, "rhe provisions of
the Chorter onnexed to the Treoty of l,980 ond set out in the Schedule to this

Act shall hove the force of low in Kenyo." The Bank's Charter is approved by

each member staie through the Governing Council, and whenever there is

an amendment to the Chirter, the East African Development Bank Acts

in the respective countries are amended. Therefore, the committee was

of the view that this may be reconsidered by the Governing Council in

which Kenya has representation so that there is uniformity in the Bank

Charter's provisions and in each Member State's Acts'

Licensing and Regulation of the East African Development Bank

ST.Gregory Ndege and Associates observed that the East African Development Bank

undertakes lending, deposit-taking and development finance activities in Kenya without

a licence issued by the Central Bank of Kenya and is therefore not sublect to the

prudential supervision, capital adequacy requirements and consumer Protection

oversight applicable to other financial institutions under the Banking Act' Article 2(5)

of the constitution does not exemPt treaty-based entities from complying with

statutes of general application in the absence of an exPress statutory exemption.

Gregory Ndlge and Associates, therefore proposed requiring the Central Bank of

K"n!" io table, within a specified period, a formal position on whether the Bank's

operations constitute banking business under the Banking Act and, where applicable'

indicate the steps taken or proposed to bring the Bank within the licensing and

prudential supervision framework or explain why an exPress statutory exemPtion is

necessary.
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Committee Observation

(a)one of the issues for determination in Nusu v Notionor Assembry & 6others,'Lowsociety of Kenyo (rnterested pony)lcorrtiirtio nor petition E009of 2023) [202s] KEyc r t 6;2 ,xLR) was 
-"whelhi. raoil, 

"p 
erotins withoutbeing licensed by.the-c.entror Bink of K:ny? ond isipiroting controry to

._ .provisions of section 4(l) of the Bonking Aci,,;
(b) ln paragraph r20 of .the Judgement in Nusu v Notionol Assembly & bothers,' Low society of Kenyo (rnierested porty)lconstitutio nor petition E009of 2023) [2025] KEHC 7 t62 (KLR), the High tourt statei as forows_

r?0' The petitioner did not provide ony proof to bock theseollegotions, ond the rebuttobre presumption tiot EADB is operotingwithin the confines of the low wos not disptoced.(c)Therefore, the committee formed the opinion that the matter hadbeen addressed in courts;
(d) The Bank's charter is approved by each member state through theGoverning councir, and-whener", th"." is an amendment to thecharter, the East 

frrjc-an Devetopment Bank Acts in the respectivecountries are amended. In cose omendments ore profos.d by stokehorders,this moy be reconsidered by the Governing councii, in which Kenyo hosrepresentotion, so that there is uniformity in itre aank charter,sprovisions and in each Member State,s Acts.

Conflict of lnterest and tnsider Lending
58' Gregory Ndege and Associates observed that the governance framework of theEast African Development Bank allegedly permits directors to obtain credit facilitiesfrom the Bank and thereafter partiJipaie'in -d.ecisions relating io tr,e restructuring,write-off or forgiveness of those facilities, thereby .rurtini conflicts of interest.Neither the East African Development Bank Act, the char,". io. the Bill requires theBank to maintain and publish a conflict-of-interest policy proh-ibiting insider lendingand self-approved write-offs. The stakehorder ,h"."i"r" plofor"a ,nrmng continueddisbursement of Kenyan public funds to the Bank .onaitiJn"t irp." ,t 

" 
Bank adopting,publishing and periodically certifying compliance with a conflict-of-interesr and insider-lending policy consistent with kenyan corporate governance s."ndards. Thestakeholder further pro.posed requirini the cabinet sui",rry:, .nnuar report underthe proposed section 2(3) to disciose a-ny credit facilities extended by the Bank to itsdirectors, alternate directors, officers ot. ,hui. associates, together with the status andjustification of any write-off, restructuring or forgiveness or"sucn racitities.
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Committee Observation

The Committee observed that the East African Development Bank Act,
Cap. 493A, and amendments to it, seek to domesticate the Charter of the
Eait African Development Bank and the Treaty of 1980. The long title to
the Act provides for it as " An Act of Porlioment to Provide for the corrying out
of the obligotions of Kenyo orising under the Treoty Amending ond Re-enocting

tie Chortir of the Eost Africon Development Bonk, ond to provide for motters

reloted thereto". Section 3 of the Act provides as follows, "The provisions of
the Chorrer annexed to the Treoty of 1980 ond set out in the Schedule to this

Act sholt hove the force of low in Kenyo."

The Bank's Charter is approved by each member state through the
Governing council, and whenever there is an amendment to the charter,
the East Afti..t Devetopment Bank Acts in the respective countries are

amended. Therefore, the Committee was of the view that this may be

reconsidered by the Governing Council in which Kenya has representation
so that there ii uniformity in the Bank Charter's provisions and in each

Member State's Acts.

Board Tenure Limits

59. Gregory Ndege and Associates noted that neither the East African Development

Bank Aci, the Charter nor rhe Bill prescribes maximum terms of office or term limits

for Board directors and alternate directors, thereby allowing prolonged tenure that

may undermine accountability and good corporate Sovernance. Kenya should Promote
gor"rn.n." reforms through its representation in the Bank's governing organs. The

itakeholder therefore proposed requiring the Cabinet Secretary, as a condition

precedent to further disbursement under clause 2, to certify that Kenya has formally

pursued amendments to the Charter introducing fixed, renewable-once terms of office

for Board directors and alternate directors and to report annually to the National

Assembly on the Progress of those reforms.

Committee Observation

The Committee observed that the East African Development Bank Act,
Cap. 493A, and amendments to it, seek to domesticate the Charter of the
Eait African Development Bank and the Treaty of 1980. The long title to
the Act provides for it as "An Act of Porliament to Provide for the corrying out
of the obligotions of Kenyo orising under the Treoty Amending ond Re-enocting

tie Chortir of the Eost Africon Development Bonlg ond to provide for motters

reloted thereto".
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Section 3 of the Act provides as fortows, .,rhe proyisions of the chorreronnexed to the Treoty of rgg0 ond set out in the schedure to this Act shoil hovethe force of low in Kenyo." The Bank's charter is approved by each memberstate through the _Governing councit, and 
'whenever 

there is anamendment to the charter, the East African o"r.t"p-"nt Bank Acts inthe respective countries are amended. Therefore, the committee was ofthe view that this may be reconsidered by the Governing Corr.,cit in whichKenya has representation so that there is uniformiai i, ii" g"nk charter,sprovisions and in each Member State,s Acts.

Access to Kenyan Courts and Dispute Resolution
60' Gregory Ndege and Associates submitted that the East African DevelopmentBank's standard-form contracts with Kenyan borrowers and counterparties areunderstood to excrude the jurisdiction of (enyan courts trl-rgh foreign choice_of_law' choice-of-forum or arbitration clauses while the Bank simuttaneously relies onimmunity under the charter to resist proceedings before Kenyan courts. Thisarrangement limits access to justice for Kenyan citlens while permitting the Bankcontinued access to pubric funds. The stakeholder therefore proporeo requiring, as acondition of continued funding under the proposed section 2, that the Bank,s standard-form contracts with Kenyan citizens, .urid"na, and entities provide an option, at theelection of the Kenyan counterparty, to resolve disputes u#re the courts of Kenyaor before an arbitral tribunal seated in Kenya under the Arbitration Act, 1995. Thestakeholder further.proposed requiring th,e cabin"t s".r"tr.y a ,."por, annuaily tothe National Assembly on the numberind narure of dispures b"i*u"n the Bank andKenyan counterparties and the fora in which those dispute, hrr" been or are beingresolved.

Committee Observation

The committee observed that the East African Devetopment Bank Act,cap. 4934, and amendments to it, seek to domesticate tire charter of theEast African Devetopment Bank and the Treaty or rgao. The tong titre tothe Act provides for it as "An Act of porriomerr ri proriiu io, tn. corrying outof the obligotions of Kenyo orising under the Treoty'A^,"niirg ond Re-enoctingthe Choner of the Eost Africon Devetopment Boni, ond to piroviae for mottersreloted thereto". Section.3 of the Act p_ro-vid", ,, fo[o*rj.,fh. provisions ofthe choner onnexed to the Treaty of r9g0 ond set out in ih" s.hudrre to thisAct sholl hove the force of low in kenyo.',
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The Bank's Charter is approved by each member state through the

Governing Council, and whenever there is an amendment to the Charter,

the East Af"i."n Development Bank Acts in the respective countries are

amended. Therefore, the Committee was of the view that this may be

reconsidered by the Governing Council in which Kenya has representation

so that there il uniformity in the Bank Charter's provisions and in each

Member State's Acts.
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CHAPTER FOUR

4 COMMITTEE OBSERVATIONS
The Committee, having considered submissions
stakeholders, made the following observations:

Principal obiect of the Bill

received and held meetings with

6l' The principal obiective of this Bill is to amend the East African Development Bank Act,cap. 4934, to require the approvar of the Nationar err"rury prior to the cabinetSecretary authorizing a charge-or issuance of public funas fromiile Consolidated Fundto the East African Development Bank. Section 2 of the Act currently authorizes theCabinet Secretary for the National Treasury to commit and disburse funds from theconsolidated Fund to the East African Deveiopment Bank without the approval of theNational Assembly' The proposed amendment therefore seeks to enhance legislativeoversight and accountability in line with the principles of public finance as set out underthe Constitution.

62. The Bill seeks to arign the Act to the Judgement in Nusu v Notionor Assembty & 6others,' Low society-o! Kenyo (rntereste-d pony) (constitutil or petition E009 of2023) [2025] KEHC I t 62 (KLR). The High Couit decrared that secrion 2( r) & (2) ofthe EADB Acr is unconstitutionaiand viorates provisions of articres r0,95(4xb),20r,206, 228(5) of the Constitution.

The East African Development Bank Act, Cap. 493A
63. The East African Deveropment Bank Act, cap. 4934, and amendmenrs to it, seek todomesticate the Charter of the East African Deveropmen. grnk and the Treaty of1980' The long title to the Act provides for it as "An A,ct of porlioment to provide for thecorrying out of the oblisoti12s. of Kenyo orising under the Treoty Amte,nding ond Re-enoct:iingthe chorter of the Eos.t Africon De:veropme"nt Bonk, ond to'pr:oviie for motters rerotedthereto". section 3 of the Act provides as foilows, ,:rn" proui'ionr rirr," chorter onnexedto the Treoty of 1980 ond set out in the schedute to this Act sno,tlnir" the force of low inKenyo'" The Bank's charter is approved by each member state through the Governingcouncil, and whenever there is an amendment to the Charter, the East AfricanDevelopment Bank Acts in the respective countries are amended.
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Possible unconstitutionality of the "deeming provision" in Clause 2 of the

Bill in the proposed new section 2(6)

64. The deeming provision in clause 2 in the proposed new section 2(6) is problematic

and might be unconstitutional. lt provides as follows-

(6) lf, ofter expiry of the period specified in subsection 5, the Nouonol Assembly hos not

possed o resolution, the opprovol sholl be deemed to hove been given.

65. The provision may side-steP the oversiSht role of the National Assembly; hence' there

is a need to delete the proposed new section 2(6) in clause 2 of the Bill.

Clause 3: the amendment that never was

65. Clause 3 of the Bill provides for amendment to the Schedule to the Bill which contains

the provisions of tire Charter annexed to the Treaty of 1980. ln other words' the

Schedule provides for the various Articles of the Charter. Clause 3 therefore seeks to

amend Article 24(Use of currencies), Article 44 (udiciol proceedings), and 45 (lmmunity

ofAssets). However, uPon scrutiny' the text proposed in the amendment is the same

text word-for-word in the current Act; hence, Clause 3 of the Bill should be deleted'

Should the Auditor-General audit the East African Development Bank?

67. ln Nusu y Notionol Assembly & 5 others; Low society of Kenyo (lnterested Port\).

(Constitutionol Petition eOOe o1ZOZ3) t20251 KEHC t t52 (KLR), the Court held

inat Uy dint of article 229(4Xb), (5) and (6) of the Constitution.as read with section 7

of the Public Audit Act, the Auditor-General was only allowed to audit books of the

national and county Sovernments (paragraph l3l of the Judgement)'

68. Therefore, as obtained in the Judgement, the Auditor-General may not audit the East

African DeveloPment Bank.

69. However, section 35 of the Treaty Amending and Re-enacting the Charter of the East

African Development Bank, provides that the Bank's accounts would be audited every

financial year by auditors of high rePute selected by the Board of Directors.
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70' The committee, having considered the East African Development Bank (Amendment)Bill (NationalAssembry Biil No.33 of 2026), recommends ir,ri,i" House approvesthe Bill with the amendments contained in the schedule of Amendments formingChapter Six of this Report.

CHAPTER FIVE
5 COMMITTEE RECOMMENDATION
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CHAPTER SlX

6 SCHEDULE OF PROPOSEDAMENDMENTS

CLAUSE 2
THAT, clause 2 of the Bill be amended in the proposed new section 2 by deleting

the proposed new subsection (6).

tustification

The deeming provision in ctause 2 in the proposed new section 2(6) is
problematic and might be unconstitutional. !t provides as follows-

(6) lf, after exqiry of the period specified in subsection 5, the Notionol
Assembly hos not possed o resolution, the opprovol sholl be deemed to
hove been given.

The provision may side-step the oversight role of the National Assembly
hence the proposed deletion.

CLAUSE 3

THAT, clause 3 of the Bill be deleted

Justification

Clause 3 of the Bitt provides for amendment to the Schedule to the Bill
which contains the provisions of the Charter annexed to the Treaty of
1980. tn other words, the Schedule provides for the various Articles of
the Charter. Clause 3 therefore seeks to amend Article 24(Use of
currencies), Articte 44 Qudiciol proceedings), and 45 (lmmunity of Assets).

However, the text proposed in clause 3 of the Bill is the same text, word-
for-word, as in the current Act, hence the proposed deletion of clause 3

of the Bill.
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