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P. O. Box 41842-00100 246 Lpril2024

Pnrsuant to Stalding Order 64 and 66' I would like to intsoduce notice of motion for

impeachment rr".. rrffi ui*rit" iir,*i, ,t 
" 

c"uinet secretary for Agricu-lture and

Livestock Dev'lop*"n't1f;;;J; ;"'"ds of A-rticle 152(5)(a)' (b) and (c) of the

Constrtution whose conduct discloses:

(a) gross violation of a provision of the Constitution or of any other law;

(b) that there "" "'iou' 
reasons for believing that the Cabinet Secreta'ry

has committed a crime under national law; and

(c) gross misconduct:

KindLy find a'ttached the notice of molion stating the srounds and particulars in terms

of A-rticle 152(6) of 
'ht;;;tti";;t' "pott 

whitti th" iroposed-motion o' t-10-"'-.::*"0

by myse[, *a ttto*pii"a iy'iro "ih"t*es 
of members of Parliament who support

the motion, .rra " "J*- 
tt'ti*ony i'a document annexure of evidence and video

- - eviaince foi y.ur ."J;r;;;;-;i processing in accordance with standing orders 64

The Rt. Hon. (Dr.) Moses M' Wetang'ula' EGH' MP'

Speaker of the National AssemblY'

National AssemblY,
Parliament Buildings,
P.O Box 41842-00100.
N OBI.

Dear Ho$.s?{-}(tA/

RE: NOTICE OF MOTI
MTTHIKA LINTURI,
AND LTVESTOCK DEVELOPMENT

and 55.

Yours faithfuIlY,

oN FoR IMPIACHMENT'oF r/oN' lrl*sgl"riilr, ce.rNs: sECRrtAr(Y F+ AGRICULTURE

Hon. Wanami Wamboka, MP
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R.EPUBLIC OT KENYATITTRTEEIvT.H r^nr_roirai,nr _ GHrRD srssroN)

N TI Uli MO I

THE NATIONAL ASSEIV]BLY

(HoN. JACI( WANAMI WAMBOIA)
IMPEACHMENT OF I{ON

SECRETARY FORACRT
FRANIOIN MIT}IIIG LL\TU
CULI'UR-E AND LIYESTOCI(

RI, EGH, CABINDT
DEYELOPMXNT

Pursuant to thc provisions ofStanding Orders
the impeachrncnt of .I{oa. 

Franl<lin Mithika ti
Agriculture and Livestocl< Deve.lopment on the

(ii)1'IIA f the conduct of one F,rent.rih ^/:.1:,, ?

cabiner s ecrerary .",J;:T: ;.TH;, ::,ffi 
"ff ,,: ;r,:;ili::Development, oiapproving p.""r[::r.I)::lO ai.triUrtlon of fake fertilizerby the

64(14) and 66, I wish to propose
nturi, the Cabinet Secretary for
following grounds -

L. Gross violation of a provision of the Consfitution or of any other law.

e Violation of Articles 2 and 10(1)(c ) of the Constittrtion

(i) TIIAT the conduct of one Franldin Mith
Secretary responsibie for the Ministry ofAgriculture and Livestock Development

il<a Linturi acting as the Cabinet

appears to have commifted a gross violation of this constitutional provision bynot undertaking pubiic participation with Ieaders stakeholders or evendepartments within the Ministry in the im
decisions on tlle procurement and distrib

plementation of a far-reaching policy

violated the statecl articles of the consti

ution of fertilizer, He has therefore

on good governance in so far as rhat

tution on na onal values and principles

implement a public policy to approve t

he acted as a state officer to nake and

ferliliaer contrary to the National Cereals and Produce Board

he procurement and distribution offake

, an agency in hismlrustry.



liationai Cereals and Proch-rce Board' aisc lose a gross vtolalicn ofnational vclues

and principles on good governance in so far as he aclecl as a state oJfcer to ake

and implement cr public policy io o-pprove the proc'iremeni and d;stributicn oJ!

fak.eferrilizercontraryArticlel0(t)(b)ofrheConstitution'

(b) Gross violation of Article 46 of the Constitution'

e Franklin Mithika Lintr:r i acting in his role as the

(i) TI{AT the conducl of on

l,linistry of Agriculture and Livestock

Cabinet Secretary resPonsible for the

f this constitutional

DeveloPment aPPears to have comm itted a gross violation o

ovision bY there fore infringing on consumers' right to goods and services of
pr

eir health, safeU, and economtc

ab Ie quality and to the Proiectlon of th
reason

bution of Iiser*

inierests bY aPProvtng the procurement and distri

(ii)TI{AT in the alternative and withou t prejudice to the foregoing' the sponsor

Constitutron

submits as follows

(iii)THAT the conduct of one Fran-klin Mithika Linturi acting t' ntt,':t:.::-::

Cabinet Secretary responsible ior the Ministry of Agriculture and LivestocK

Development, of approving the budgets for procurement and distribution of fake

fertilizer by the National Cereals and Produce Board' amounts to u gross

v i o l a t i o n of c o ns um e r s r i gh t t o go o d s *O 
: 

" "':: *::' :::: r::' ;' f r':: ":: : ; "
the protection of their health' safety' and economt

procurement and distribution of fake fertilizer contrary to Article 46 of the

(c) Gross violation of Article ?3 ol the Constitutiott

(i) TI{A'I the conduct of one }-ranlclin Mithika Linturi acting in his role as the

Cabinet Secretary '"'Oo*'O'" 
for the Ministry of Agriculture and I-ivestock

Development appears to have commitled a gross violation of this constitutional

provision in so far as 
"he 

public trust was exercisecl in a manner that: t:1r::::

with the purposes 'na 
oUlt"o of this Constitution' Lle failed to detnonstrate

.E



ieslrect foi: the peop.le, ia.iled to bring ho.our to ine natrcn a_ncl dignity ic the
oir"rce; and faired to promote pubr.ic conficlence in the rntegi-rty oithe office.

(ii) TI.AT in rhe arternative ancl without prejucice to the foregoin!, the sp6nsq,
submits as follolvs

(iii) TrrAT the conduct of one Franklin Mithika Linturi acting in his role as the
cabinet Secretary responsible for the Miaistry of Agriculture a.rd Livestock
Development, of approving procurement and distribution of fake fertirizer by the
National cerears and procluce Boald, amounts to a gross vioration of pubtic frust
in so far as the pubrtc trust was exercised in a manner that is consistent with the
purpues o-nd objects of this constitution; he faired to demonstrate rupect for
the people; he faited to bring honour to the nation and dignity ro the ffice,. and
he fatled to promote publtc confidence in the integrity of the ofice when he
approved the procurement and distribution offake fertitizer contrary to Articre
73(1)(a)O, (ii)(iii) and (iv).)

(d) Gross violafion of Article 201 of the Constitution

(i) TIrAT the conduct of one Fran]<lin Mithika Linturi acting in his role as the
Cabinet Secretary responsible for the Ministry of Agriculture and Livestock
Development appears to have committed a gross vioration of this constitutional
provision by approving the procurement and distribution of farce fertilizer by the
National Cereals and produce Board, amounts to a gross violation ofprinciples
on public finance in so far as public money is concemed and that public money
was not applied in a prudent and responsible way when he approved the
procurement and distribution of fake fertilizer

(ii)THAT in the alternative and without prejudice to the foregoing, the sponsor
submits as follows

-IfiDTHAT the conduct of one Franklin Mithika Linturi acting in his rore as the
cabinet secretary responsible for the Ministry of Agriculture and Livestock
Development, of approving procurement and distribution of farce fertilizer by the
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l{ational Cereals and Piocluce Boara, attottnts to ct gloss violation oi'principles

on public finance in so far as public money was r'ot us?d in a ptudent and

respowiblewaywhenheapprovediheprocurementanddistributionoffake

fertilizer conftary Atiicle 201(d) of the Constitution )

(e) Gross violation of Article 152 (5) (a) & (c), (6), (7), (8), (9) and (10) of the

Constitution.

(i) THAT, the FIon. Mithika Linturi, the cabinet secretary for Agriculture and

Livestoch Development appears to have committed a gross violation of this

constitutional provision where, he outlined in his written submission as a

resPonse to the fertiiizer subsidy programme to the Departmental Committee on

Agricultr:re and Livestock Development, submitted that the Natioaal cereals and

ProduceBoard(NCPB)signedanAgencyAgreementwith5ICapital,Africa

Diatomite Industries on 31st March 2022 for supply and distribution of GPC

diatomaceous for its commercial function and that the product was not sold as a

chemical fertilizer but a soil conditioner. (attached herein is copy of the written

submission from the Ministry of Agriculture and Livestock Development'

response on fertilizer subsidy programme by Hon lttithilm Linturi' EGH' Cabinet

Secretary March 2024 to the Departmental Committee on Agriculture and

Livestock in regard [See paragraphs i & iii on page 9J) '

(ii)THATtheconductofoneMithikaLinturiactinginhisroleastheCabinet

Secretary responsible for the Ministry of Agriculture and Livestock

Development, oi overseeing the implementation of the budgets of the

agencies(NCPB) under his control for the procurement and distribution of fake

fertilizer by the National Cereals and Produce Board, appears to have committed

a gross violation of this constitutional provision of the values and principles of

public service duty to use (esources efficiently, effectively and economically'



2, SERIO{.JS RE}\SOi\IS IEOR BELIEV]I{G TH,AT TI-IE CAEINET
SECRETA,RY FIAS COMMITTED A CRXME UNDEE. NATTONAL
LA}Y.

{a)serious reasons for believing that the cabinet secretary has committed a
crime under sections 100 and 101 of the penal Code Act, Cap 63 of the
Laws of Kenya

TrIAT the conduct of one Frar <rin Mithika Linturi actrng in his role as the
Cabinet Secretary responsible for the Ministry of Agricuiture and Livestock
Development, contained the contents of the ietter dated Friday lgth April,
2024,by Mr Almednassii Abdutlahi, Senior Counsel adclressed to Mr. Amin
Mohammed Ibrahim, the Director of Criminal Investigations titled
"MANUFACTURE AND DISTRIBUTION OF FERTILIZERS-KEIS
LIMITED", submitting that Mr. Mithika Linturi, the Cabinet Secretary of rhe

Ministry of Agriculture & Livestock on Mobile Number 07222rg000 made
calls to Mr. Devesh of KELS Chemicals on l0th April at around 9.30 am
directing him to attend a press conference at Jacaranda hotel and confirmed
the need for him to use the statement as shared with him by Mr. Icmote of the
National Cereals and produce Board at the press Conference, and, his
subsequent issuance of the orders closing the factory and declaring it a

crime scene because Mr. Devesh of I(ELS chem.icals refusal to participate

in the staged press coference, disctoses grounds that there are serious reasons
for believing that the cabinet secretary has committed a crime under national
law including but not limited to offences iisted under und er chapter x against
ABUSE OF OFFICE involving offences against abuse of office and false
claims by a person emptoyed in the public service contrary to sections 100

and 101 of the Penal code Act, cap 63 of the Laws of I(enya . (Attached herein is

copy o/ the le er dated Friday lgth April, 2024. Mr Ahmednassir Abduttqhi, senior Counsel
addressed a letter to Mr. Amin Mohammed lbrahim, the Director ofCrintinal Investigattons titled.MANUFACTURE 

AND DISTNBUTION OF FERTILIZEN .KXLS LIMITED,').
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(D TItrAT the conduct of one Franklin Mithika Linturi acting in his iole as the

Cabinet Secretary responsible for the Ministiy of Agricultuie and Lt.zestock

Developmelt, motion and the findings in the judgment in the case of Hon.

FllL & 2 others v Director of Public Prosecutions & 3 others, Registuar of

Companies & l0 others (lnterested Parties) [202|J eKJR delivered on ilh
November, 2021 by Justice H. L Ong'udi, resultiag in the fact that the he is

currently under investigation by the Director of Public Prosecutions and the

Director of Criminal Investigations and facing arrest, charging, prosecution

and instilution criminal proceedings in relalion to six pending civil,

commercial and family suits disclose grounds that there are serious reasons

for believing that the Cabinet Secretary has committed a crime under national

law including but not limited to offences listed under CHAPTER XXXV

against forgery involving offences against uttering false documents and

procuring execution of documents by false pretences contrary to sections 353

and 355 of the Penal Code Act, Cap 63 ofthe Laws ofl(enya.

(b)Serious reasons for believing that the cabinet secretary has committed a

crime under sections 353 and 355 of the Penal Code Act, Cap 63 of the

Laws of l(enya

TEI.AT the conduct of one Franldin Mithika Linturi acting in his role as the

Cabinet Secretary responsible for the Ministry of Agriculture and Livestock

Development, motion and the findings in the judgment in the case of l1on,

FML & 2 others v Director of Public Prosecutions & 3 others; Registrar of

Companies & l0 others (Inierested Parties) [2021J eI{LR delivered on 30th

November, 2021 by Justice H. L Ong'ucli, resulting in the fact that the he is

curently under investigation by the Director of Public Prosecutions a,nC the

Director oi Criminal Investigations and facing arres!, charging, Prosecutiott

ancl inslilution crimiwrl proceedings in relalion to six pending civil,

commerciu! andfamily suits disclose grounds that there are serious reasons

-I



for beiieving ihat ihe Cabinei Secreiaiy has coili:Litied a,J1li,r: under national

law including but i.rot liiniied to offences listed under CHAPTER X;t;{V

against jorgery invclvrng cffences against uttering false documents and

procuring execution cf documents by false pretences contrary to seclions 353

and 355 ofthe Penal Code Act, Cap 63 ofthe Laws ofKenya.

3. Gross misconduct:

(a) Gross misconduct contrary to section 11(a) of the Leadership and

Integrity Act, Cap 185C

TI{AT the conduct of one Mithika Linturi acting in his role as the Cabinet

Secretary responsible for the Ministry of Agriculture and Livestock

Development, as noted in Ms Faith Odhaimbo, the President of the Law

Society of l(enya published a press "Statement on the Fertilizer Scandal", of

getting into a public spat with journalists who unearthed the fraudulent

scam that has been made of the NFSP, in so far as being a state fficer he

has failed to demonstrate professionalism in carrying out duties oJthe ofice

in a manner that maintains public confidence in the integrity of the office

amounts to gross misconduct contrary to section 11(a) ofthe Leadership and

Integrity Act, Cap 185C.

(b)Gross misconduct contrary to section 8 of the Leadership and Integrity

Act, Cap 185C.

TIIAT the conduct of one Mithika Linturi acting in his role as the Cabinet

Secretary responsible for the Ministry of Agriculture and Livestock

Development, as noted in Ms Faith Odhaimbo, the President of the Law

Society of I(enya published a press "Statement on the Fertilizer Scandal", oI

storming into manufacturing plants and purporting to revohe licenses,

all without conducting proper investigations or providing any clear policy

decisions from the Ministry on the matter, in so far as being a state officer

$
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he has failed to demonsitcrte proj'essionalisrn in carryir.g out duties of the

o1fice in d rnanner that naintatns public coniridence in rhe integrity of the

office amounis to gross nisconduct contrtry to seciion l l(a) of thz

Leadership and lntegrity Act, Cap !85C.

(c) Gross misconduct eontrary to section 8 of the Leadership and Integrity
Act, Cap 1B5C

THAT the conducr of one Franklin Mithika Linturi acting in his role as the

Cabinet Secretary responsible for the Ministry of Aglculture and Livestock

Development, of approving piocurement and distribuiion of fake fertilizer by

the National Cereals and Produce Board, in so far as being a state officer he

has failed to exercise public trust in the best interest of ihe people of Kenya

amounts to gross misconduct contrary to section B of the Leadership and

Integrity Act, Cap l85C

(d)Gross misconduct contrary to section l0(a) &(b) of the Leaclership and

Integrity Act, Cap 185C

TFIAT the conduct of one Franlclin Mithika Linturi acting in his ro.le as the

Cabinet Secretary responsible for the Ministry of Agriculture and Livestock

Development, ofapproving procurement and distribution of fake fertilizer by

the National Cereals and Produce Board, in so far as being a state officer he

has failed in the performance of his duties to the best of his abiltty to carry

out the duties ofthe office effciently and honestly, ond to carry oul the duties

in a trLlnsparent and accountable manner, amounts to gross misconduct

contrary to section l0(a) &ft) of the Leadership and Integrity Act, Cap Ig5C.

(e) TIIAT the conduct of one Franklin Mithika Linturi acting in his role as the

Cabinet Secretary responsible for the Ministry of Agriculture and Livestock

Development, of approving procurement and distribution of fake fertrlizer by

the Na.tional Cereals ancl Produce Board, rz so fctr os being a state officer he

P?.? 3 of 22.



has iailed to demon.rtrltte profissionalism in carrying out cluties of the office

in a manner that no.intains public confdence in the integrity oi ke ffice
amounts to gross misconduct contrary to section I I (a) of the Leaderchip and

Integrity Act, Cap 1B5C

(I) Gross misconduct contrary to section 29 of the Leadership and Integrity

Act, Cap 185C

TIIAT, the conduct of one Franklin Mithika Linturi acting in his role as the

Cabirret Secretary responsible for the Ministry of Agriculture and Livestock

Development, of approving procurement and distribution of fake fertitizer by

the National Cereals and Produce Board and misleading the public by

submitting false information to a Departmental Committee of the National

Assembly that distribution of GPC diatomaceous was distributed as a soil

conditioner and not as a fertilizer amounts to gross misconduct contrary to

section 29 of the Leadership and Integrtty Act, Cap 185C.

Resolution

T*IAT as such I humbly make the aforementioned submission in supprt of the

grounds of this motion to the National Assembly for the removal of Hon Mithika

Linturi, Cabinet Secretary for Agriculture and Livestock Development pursuant to

the prcvisions of Article 152(6)(a)(b) and (c) on the grounds of:

(a) gross violation ofa provision ofthe Constitution or ofany other law;

(b)that there are serious reasons for believing that the Cabinet Secretary

has committed a crime under national law; and

(c) gross misconduct.
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TfiiEREFORE, that this House resolves that pursutult to the provisions of Article

152(6) of the Ccnstitution, the President dismisses Hon. Franklin Mitlika Linturi,

EGH iiom the position of Cabinet Secretary for. Agriculture and Livestock

Development for gross misconduct and gross violation of the Constitution.

THE HON. JACK WAI\IAMI WAMBOKA, MP

MEMBERFORBUMULA CONSTITUENCY

Date Afn ^Qur.Joa+

@-J



Eackground information

(i) Tl[,,\T on or a.bout September 2022, the President aru:ounced that the

got/erirr-nent shall subsiciize fertilizer to cushicn faimers against high prices

of iertilizer in ordet to enhance agricultrtre as one of the most prioritized

agendaby the Kenya I(vranza Goveinment. This was in line with the l(enya

i{wanza government manifesto to reduce the cost of basic commodities and

stabilize the economy by pumping rflore resources into production and not

consumption. The subsidized fertilzer as directed by His Excellency the

President, was procured and availed to faimers undertaking planting during

the short rains season within the counties and later on across the countrv_

(ii) TIIAT on or about 31't March, 2022, the Citizen Digital online news

platform published an article titled "National Cereals Board Enters Into

Merger Aimed At Lowering Fertilizer Prices" where it was reported

that the l'lational Cereals and Prodnce Board (t ICPB) has reachecl ne.'a

partnerships aimed at bringing do,,vrr the cost of fei-tiiizer and through oi:e

of the partnerships was between the Sta.te parastatal, 5l Capital aaC r\fi.ica

Diatomite Limited, l.lational Ceieals and Produce Board wouid supply

atiordable t'ertilizer th1'or.rgh its respective nationvride bianches it ar.wo i'ep-'t

contract. (attached herein is copy of the printed article available from

https://wwAcitizen.disitaVbusii2ess1nati q-bocrd--n295 557.)

(ii| TIIAT on or about January 31't 2024, the Govemment rolled out a

countrywide distribution ofsubsidised fertiliser, targeting to give farmers 12

million bags. This was an increase from the previous year, where the

government had distributed close to 6 million bags to farmers during the

planting season which saw farmers produce 30 million bags of maize due to

the use of subsidized iertiliser.

Page 11of 23
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(iz) TIIAT on Monrlay 11tI March,2024,the Go,remment had impoded about

12.5 million bags oifertilizer. (attach.ed herein is copy of the orinteci article

available fro;n l:tiiL.;ltiit.::.i.,"',;i:fi2l:l1.!i;-1i;i11!2.:(,.-t-;;;;',-.r.;;..1/;;t.,iz.';;,;;;-'.;

il.ei't;it'i-u:LLt:.,.,?.:!:l-iiit!!:.:.i:4!i:;!:;!t-.is1';i$et:!i;ii{;8)

(v) THAT on Saturday 6th April, 2024, the Daily Nation iYervspaper

(online), published an online article titled "Government confirms

distribution of bad fertilizers to farmers" by Barnabas Bii and Vitalis

Kimutai where it was reported that two weeks after the roll out of the

subsidized ferttlizer, it came to the knowledge of the public that the

ferttLizer which was being distributed was fake. That through the I(enya

Bureau of Standards (I(EBS) confirmed that fake subsidised fertiliser kaown

as GPC PIus Organics packaged in 25kg bags was circulating the market and

as such farmers were likely to have been sold fake fertilizer which was being

distributed by the government through the ministry of Livestock and

agriculture. (auached herein is copy of the printed article available frort

htto-"://nat s-clls bad-

krulisst45-8U!-6-c)

(vi) THAT on 2"d April, 2024 the African Report, an online magazine

published an article titled "I(enya: Government knowingly supplied

fake iertilizer to farmers, Agency says" by Victor Abuso reporting an

expose by African Uncensured an independent investigative journalism

firm reported the I(enya Bureau of Standards that is the body responsible

for standards in l(enya confirmed that the counterfeit iertiliser was being

sold to farmers by the National Cereals and Produce Board (I'ICPB) during

the busy planting season. That the Cabinet Secretary directed the

procurement and drstribution of fahe iertilizer by the National Cereals and

Produce Board via a memo dated. (attached herein is copy of the printed

atiicle available from ,1i;;,;rti,g;;;',"t:t:i!r;:,.2.9:t/a1:?::---i/::i7l;.:

17



(vii) TFIAT on 19th March, 2024, the llanaging Director of the l(enya Bureau

of Standards (I(EBS) presented a .,lrritten submission to the Departmental

Committee on Agriculture and Li.zestock in iegaid to the lertilizer subsidy

programme and submitted that on 25th January, 2024, KEBS signed a

contract for SBL - Innovate Manufaciurers Limited (SBL) to manufacture

and distribute an Organic Fertilizer in the Brard of BL-GpC ORIGINAL

Later, I(EBS discovered that contrary to its contract with SBL was selling a

product that uras marked as but was not the Brand of BL-GpC ORIGINAI_

fertilizer. (attached herein is copy of the written submission from the

Managing Director of the Kenya Bureau of Standards to the Departmental

Committee on Agriculture and Livestock in regard to fertilizer subsidy

progratnme dated I9th March, 2024 [See paragraph 2 on page 2, paragraph

j on page jJ)

(viii) THAT the Hon. Mithika Linturi, the Cabinet Secretary responsible for

the Ministry of Agriculture and Livestock Development, through a wiften
submission as a response to the fertilizer subsidy programme to the

Departmental Committee on Agriculture and Livestock Development,

submitted that the National Cereals and produce Board (NCpB) signed and

Agency Agreement with 51 Capital, Africa Diatomite Industries on 3lst

March 2022 for supply and distribution of GPC diatomaceous for irs

commercial function and that the product was not sold as a chemical

fertilizer but a soil conditioner yet (attached heretn is copy of the written

submission from the Ministry of Agriculture and Livestock Development,

response on fertilizer subsidy programme by Hon Mithika Linturi, EGH,

Cabinet Secretary March 2024 to the Departmental Comhtttee on

Agriculture o.nd Livestock in regard [See paragraphs i & iii on page 9])
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(ix) THAT Mithika Liniuii, the Cabinei Secretaiy rasponsible foi the Ministry

of Agriculture and Livestock Development through a written submission in

writing that IICPB and 5l CaPital signed for distrib'-r'tron of GPC

diatomaceous as a soil conditioner in contradiction oithe agreement signed

between I'ICPB and 5 I Capital signed for distributioa of GPC diatomaceous

as an afforCable ieitilizer. (attached herein is copy of the written submlssion

liom the Minisiry of Agriculture and Livestock Development, resPonse on

fertilizer subsidy progro-mme by Hon Mithiko. Linturi' EGH, Cabinet

Secretary March 2024 to th. Departmental Committee on Agriculture and

Livestock in regard [See paragraphs i & iii on page 9J

(x) TIIAT the Cabinet Secretary is under criminal investigations concemlng

forgery of bank documents used to obtain credit facilities from the Family

Bank Limited, fraudulent removal of directors of Atticon Limited and

fiaudulent opening and operation ofa bank account at Gulf African Bank

on behalf of Atticon Limited. The investigation as based on an advisory

issued in a in the letter dated l3th Febnrary 2020 addressed from the Director

ofPublic Prosecutions to the Director of criminal Investigations. As a result,

the Cabinet Secretary is facing arrest, charge ancl proseculion and

institution of criminal proceedings in relation to all pending civil'

commercial and family suits namely

( r ) High Court of I(enya at lrlairobi(Commercial Division)Civil Suit No E I 3 8

of 201 8 ;Barons Estate Ltd vs. Atticon Ltd & 6 Others;

(z) High Coun of I(enya at Nairobi (Family Division) Civil Suit l7 of 2019

(OS) (Previously High Court of I(enya at Meru (Family Division) Civil

Suit N0.37 of 20iB;Mil( 'zs 
FML;

ill ff ign Court of I(enya at Na.irobi (Commercial Division) Civil Suit E0B6 of

2019; Gulf Alrican Banl< Ltd. Vs. Atticon Ltd & 4 others;

(s



(,1) l{rgh Cor-rrt oiilenya, ai Nairobr (Commeicra.l Divrsion)Civit SuiiE3l5 ci

7020;Lirlcrt Ltc[ vs Brenda rVithika llweada;

(;) Fligh Court of I(enya at Nairobi (Commercial Division) Civil Suit No.

8029 of 2019; I'loniko Floldings Ltd & 2 Others vs. Atticon Ltd & 6 ctheis;

(6) Milimani Commercial Chief Magistrate's Court Miscellaneous Civil Suit

No. i 044 of 201 8; MJI( vs FML; and

(7) Milimani Commercial Chief Magistrate's Divorce Cause No.272 of 20 l9

(Previously ,Meru Chief Magistrate's Court Divorce Cause No.26oi20l B)

MII( vs FML. lsee paragraph 2 o/ the judgnent in the case of Hon. FML & 2 others v

Director o/ Public Prosecutions & 3 others: Registrar o/ Companies & I0 othen (lnrerested

Parties) [202 ! ] eKLR delivered on |dh November, 2021 by Justice H. t. Ong'udi ord attached

herein is copy oJ the printed case downloaded /ron,

hlt o. //*envltku'.ore/caseit c.t.sc.yhie Z246J6 ).

(xi) TFIAT the High Court has dismissed a petition by the Cabinet Secretary

seel(ing to prohibit the Director of Public Prosecutions and the Director of

Criminal Investigations from arresting, charging, proseculing and

instiluling crimino-l proceedings in relation to all pending civil, commercial

and family s uits listed under paragraph of this notice of motion upon making

a finding that the petition had not merii. (see paragraphs 2, 14 andll9 ol the

judgment in the case of Hon. FML & 2 others v Director of Public Prosecutions & 3

others; Registrar of Companies & l0 others (Interested Parties) [2021J eKlRdelivered

on 30'h November, 202 t by Justice H. I. Ong'udi and attached herein is copy olthe printed

case downloaded from htio: /kenva iatv. orz/ca.re lau,/ca.te.r/view/2 2,i 6 3 6 )

(rii) TIIAT the facts particularized under paragraphs 20, 21, and 22 of this motion

and the findings in the judgment in the case of Hon. FML & 2 others v

Director of Public Prosecutions & 3 others; Registrar of Companies & l0

others (Interested Parties) [202\J eKLR delivered on 30'h November, 2021

by Justice H. I. Ong'udi, disclose grounds that there are serious reasons lor

believing that the Cabinet Secretary has committed a crime under oational
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la',v rncluding but not limrted to offences listed under CHAPTER;"'.XXii

A}A-INS| FRAUDS BY TRUSTEES AA|D PERSOIVS IN A POSITION OF

TRUST, AND FALSE ACCOaNTING involving cffences a.gainst

fraudulent disposo.l oftrust properry, frau.dulent appropriation or accounting

by directors or fficers, false stat?ments by c/fcials of companies, /taudulent

false accounting by clerk or servant, and, false accounting by public olficer

contrary to sections 327 tnd 330 ofthe Penal Code Act, Cap 63 of the Laws

of I(enya.

(xiii) TIIAT the facts particularized under paragraphs 20, 21, and22 ofthis motion

and the findings in the judgment in the case of Hon. FML & 2 others v

Director of Public Prosecu.iions & 3 others; Registrar of Companies & I 0

others (Interested Parties) [202 ]J eKLR delivered on iAh November, 2021

by Justice H. I. Ong'udi, disclose grounds that there are serious reasons for

believing that the Cabinet Secretary has committed a crime under national

law including but not limited to offences listed under CHAPTER XXXV

againsi forgery involving offences against uftering false documents and

procuring execution ofdocuments by false pretences contrary to sections 353

and 355 ofthe Penal Code Act, Cap 63 ofthe Laws ofKenya.

(xiv) THAT on Friday tgth April, 2024, I'/1r Ahmednassir Abdullahi, Senior

Counsel addressed a letter to Mr. Amin Mohammed ibrahim, the Director of

Criminal Investigations titled "MANUFACTURE AND DISTRIBUTION

OF FERTILIZERS-KELS LIMITED". (Attached herein is copv o/the leuet dated

Friday 19th Aprit. 2024, Mr Ahmednassir Abdullahi, Senior Cowsel addressed a letter to Mr.

Amin Mohanmed [blahim, the Director o/Criminal Investigations titled "WNUFACTURE AND

DISTNBUTION OF FERTILTZERS .KELS LIMITED")

(xv) TFIAT in paragraph 2 of the letter, trvlr Ahmednasir indicates that he writes

the letter on behalf o1'his client-KEls CIIEMnCAI- LIMITED to set out

the faciual circumstances surrounding the distribuiion of the alLeged

substandard fertilizers.
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(rvi) Ti-IA'lI in paragraph 3 or" the letiei, l4r Ah,-nenirasii suggesij that the

Diractor of criminal investigations assesses individual responsibility in

the light of an overall eyaluation oI complicity, the conduct and

involvement of Mr. Franklin Mithika Linturi, the Cabinet Secretary,

Ministry of Agriculture and Livestorl< and l&. Ioseph Ifu:rote, the

Managing Director, National Cereals and produce Board, should be

scrutinized.

(rvii) TIIAT in paragraph 4 of the letter, Mr Ahmednasir submits that his clients

- KELS CHEMICAL LIMTED clients informed him of the attempts by the

two public officers to distort the correct account of what transpired, and to

present a counter-narrative whose end was to incriminate KELS

CHEMICAL LIMEED through intimidation and threars and, to absolve

other parties that had been adversely rnentioned in the scandal. This occurred

on the following dates highlighted in the foilowing paragraphs.

(rviii)THAT in paragraph 4,a. of the letter, [4r Ahmednasir submits on behalf of
his clients that on 4th April 2024, Mr. Devesh Patel, the Chief 0perations

Officer of our C.lient received a call from lv(r. Joseph I(mote at around 9:45

am fiom Mobile number 0721696127 informing him oithe need to prepare

a letter to Mems following the press release issued by NCPB recalling 3,000

bags of Fertilizer manufachrred on 5th March 2024 and of Batch Number

03/2024. Further, Ms. Lorraine Karani of NCPB from Mobile Number

0722310564 at around 1 i :30 am asking him to report to NCPB Headquarters

at 3:3Opm. He later on received a call from lrlr. Collins Ng,etich at around

l1: OO am on Mobile Number 0724969125 reiterating the same information

received from Mr. Joseph K^imote and the importance of having the

information of recall of bags of Fertilizer in writing and reporting to NCpB

Headquarters with a hard copy of the letter.
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(;tix) THAT in paragraph 4.b of the letter, Mr Ahrnednasir submits on behalf of

his clients that on ?th April2024while ar our client's pl#'t in Thika ioi the

seizr-rie of the goods by DCI, trlr. Devesh rsceived incessant calls of more

than 30 calls within an hour froin some of the a.bove-i-nentioned persons (Mr.

I(mote and and Mr. Ng'etich) and also from M-r. John ivlatiri, the General

Managei of NCPB on Mobile Number 012?896645 empha.sizing and

insisting on the need and importance of him to attend a Press R-elease at

Jacaranda Hotel. Mr. I(imote shared with him copies of the Statement he was

required to read out at the Press release via V/hatsapp and even shared an

amended version. We note that the content of these Statements directed our

client to assume responsibility for the 3,000 bags produced between 5th and

7th March 2024 not meeting the required qualiry parameters and asking the

affected farmers to report to NCPB Depots for compensation. He declined to

appear at Jacaranda hotel as he was at our client's plant in Thika with DCI

Officers finishing up on the seizure ofthe bags oi Fertilizer.

(xx) THAT in paragraph 4.c of the letter, Mr Ahmednasir submits on behalf of

his clients that Mr. Mithitra Linturi, the Cabinet Secretary o{ the

Ministry of Agriculture & Livestocl< on Mobile Number 0722218000

made calls to Mr. Devesh on 10th April at around 9.30 am directing him

that our client is required to attend a press conference at Jacaranda

hotel and confirmed the need for him to use the statement as shared with

him by Mr. Kimote at the Press Conference. Mr. Devesh declined to

appear at Jacaranda hotel which resul'ted in the hastily planned and

convened inspection by the Cabinet Secretary on 12th April 2024 at our

client's plant in Thika and, his subsequent issuance ofthe orders closing

the factory and declaring it a crime scene.

(xxi) THAT in paragraph 5 of the letter, Mr Ahmednasir submits on behalf of

his clienis and invrtes the Directorate of Crimina.l Investigatioirs to appreciate

q



ihe :r',tent oi the inabriiili oi- ihe t,'/o pLiblic otlicers to prcperly understand

and a.pprecia.te the true account oi iacts and exelt themsel'res wlthin the

confines of the law. They put a strain on the law in a mannei that firr-thered

impunity tkough manifest lack of faimess, impartiaiity, and outright

manipulation.

(xxii) THAT in paragraph 4.a. of the letter, Mr Ahmednasir submits onbehalf of

his clients that he has annexed copres of the call logs generated from our

client's mobile phone in support or"the foregoing information in thehope that

they may be critical to ongoing investigations by the Directorate of Criminal

Investigations.

(xxiii)THAT on 22nd April, 2024, Ms Faith Odhaimbo, the President of the Law

Society of I(enya published a press "Statement on the Fertilizer Scandal". in

statement, she submits on behalf of the Law Society of l(enya ttrat the Law

Society of I(enya is perturbed about the growing concerns sunounding

the implementation of the National Fertilizer Subsidy Program (NFSP)

which has recent.ly come under scrutiny due to reports of substantial breaches

of duty, acts of incornpetence, and allegations of fraud and conuption.

(Attached herein is a copy oJ the Slatement on the Fertilizer Scarulal dated 27'd Ayil, 2024 by

luh Fdith Odhtambo, the President of the Law Society of Kenya.)

(xxiv)TIIAT Ms Faith Odhaimbo, submits on behalf of the Law Society of I(enya

that the overall consequence ofthese failures is that farmers have failed to

break even, Iost significant sums of money in buying fake fertilizer, and the

agriculture sector has been spun into a crisis at a time when I(enyans contend

with strained economic realities that cannot survive food insecurity.

lnstead of taking decisive action to.address the crisis, the Cabinet

Secretary for Agriculture has turned his attention to a public spat

with journalists who unearthed the fraudulent scam that has been made

of the NFSP. When not attacking journalists, the CS has resorted to

shock and awe tactics, storming into rnanufacturing plants and
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purporting to revol<e licenses, all without conducting proper

investigations or providing any clear policy decisions from the Ministry

on the matter. Article 153 (2) imposes a burden on the CS to be

irdividualiy accountable for tbe exercise of his porvers and the

performance of his functions, (Aaached herein is a copy of the Stdtrr,cnt on rh.

F.rtiliz2t Scs da! dated 27't April, 2021by Ms Faithodhianbo, the President ofthe Law Society

o/ Kenya.)

(xxv) TIIAT Ms Faith Odhaimbo, submits on behalf of the Law Society of I(enya

that the Law Society of Kenya will petition Parliament to call for the

immediate removal of Mr. Mithika Linturl from the office of Cabinet

Secretary by dint of Arti cle 152 (6) ofthe Constitrrtion on the grounds of

gross misconduct, violation of the Constitution, and incompetence to hold

public office. (Afldched herein is a copy ofthe Stotement on thc Ferrlttaer Scandal datcd 2?

April, 2024 by iu{s Faith Odhiddbo, the President o/ the Law Society of Kenya)
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RE?IIBI.IC OF KENYA
TI{IRTEEI'IT}I P*\RLIAIVIINT - (TIIIRD SESSION)

THE r"iATIONr\I ASSEMB LY

IN TIm MATTER. OF TFIE OATHS AND STATUTORY DECLI\EAT!01{S ACT

(cAP.1s)

AND

IN TEE MATTER OF: A NOTICE OF VIOTION BY HON. JACI( WANAIII

WAMBOKA

AND

IN THE MATTER OF: ARTICLE 1s2(5XA)' (C)' (6), (7), (8), (9) AND-(10) OF

THE CONSTITUTION

IN TIIE MATTER OF: STANDING ORDERS 64 AND 66 OF THE NATTONAL

ASSEMBLY STANDING OR.DERS

AND

IN TI{E MATTER OF THE (MPEACIIMENT OF HON. FRANKLIN MITIilKA

LINTURI., EGH, CABINET SECP.ETARY RESPONSIBLE FOR AGRICIILTURE

AND LIVESTOCI( DEVELOPMENT

AND

iN TIIE MATTER OF A SWORN STATEMENT UNDER STANSINGORDER

64(1AXC) OF TTIE NATIONAL ASSEMBLY STANDING ORDIRS

AfFIDA-,/IT

I, HONOURAEI,E .IACK WANAMI I,YAMBOI<A, MP, BIJMULA

CONST{TUENCY, a resident oi Nairobi within the Republic of l(enya do hereby sweai'

and make oath as follows-

)s--



!. Tl-la!T I ain iiie sporrsri of il,e l.[r'lice oi Lvloiiol ior irnpaa.;].,le.r.t oi. .,.icr

Frar:lclir iviithika l-int,-rri, EGH, Ca.binat Secie.iary iespoi:sible for Ag;rcuituie ano

Livestccl( Developmeat herern ar-rd therefore compeient to sv/ear this Ai'fida-yit.

2. TFLA'I I ha',re read and ha.'ze no ieason not to believe that the aiticle published ol

31't March ,2022 by Lhe Citizen Digrtal celine news platfo,-m publisheci a.rr a:1icie

titled "lrlational Cereals Boari Enters lnto Merger Aimed At Lowering Fertilizer

Prices" where it -was reported that il:e i'latic:tat la;eais ai:c lroducs Eoar-:i (NCP3)

i:as reache,l ner,v pailnersirips aine.i ai. bri:Bing tto',,,n lhe c:st ii' fefliiizet a:iil

through one of the 1:artnerships ;,tas Del.leerr th? Staie ,aiastatal. 5\ Capii,-L attr)

Af ica Diatori:its Lin:ited, i.Iaiionai Ceres.ls anci i-'roduce Bcar:l '*ol1d su,.L.ly

affordable feiiilizer through irs respective iation'ride branches in a i-,ro year

conh-act. (atteched. herein is copy of the prin-ted article alailabte /rom

itLt:. ;://Wy: yOUiz e:i" LRU+ !fu rlf e*Uttirlltl.lefi tn ;: -tas!4:Li. {.iZ )

3. TIIAT I have read and ha',re no reason not to believe that the article published on

on Monday 116 M-arch, 2024 by the Daily Nation Newspaper (online) titled

"Govemment confirms distribution of bad fertilizers to farmers" by Barnabas Bii

and Vitalis l(imutai where it was reported that the Government had imported about

12.5 million bags of fertilizer. (attached herein is copy of the printed article

available .fro- lttW;Lc@jon d/k

f n tP;.: ! h r!-? -fri !! ez:bs g<t fu tt$ct-fi ;78118-)

4. TFIAT I ha,re read and have no reason not to believe that the article published on

Saturday 6'h April, 2024 by the Daily Nation Newspaper (online) titted

"Government confirms distribution of bad fertilizers to farmers" by Bamabas Bii

and Vitalis Kirnutai where it was reported that two weeks after the roll out of the

subsidized ferlilizer, it came to the knowiedge of the public that the fertilizer -which

was being distributed was fake. That through the I(-enya Bureau of Standards

(IGBS) confrmed that fake subsidised fertiliser known as GPC Plus Organics

packaged in 25kg bags was circulaiing Lhe market and as such farmers were likely

to have been sold fa[<e fertilizer which was being distributed by the government

th:ough the ministry cf Livestock and agricLrlture. (attached herein is copy of the

25



print?d ,rrticle aya.ilable fron ::);;.:1/..-,;,2.:;:j:;[;:...:;l::l-".,t,,;.::.)=:-:..t;_
, .. i,:1 ._. 1:i.:i:.::-ir: "-:_: i::---:!:!,, !_._:!::.r.-.: : :..!:!.. ! :1.:.,/.

J. TUAT I have read and have nc reason not to believe that the article pubiished or

2d Aptil,2\?d, by the African F-eport, ar online magazine, titled "I(enya:

Government icnowingly supplied fake fertilizer to fai-mers, Agency says" by Victor

Abuso reporting an e;gose by Afiican Uncensured an independent investigative

joumalism firm reported the Kenya Brrreau of Standards that .is ihe body

responsible foi standards in Kenya confirmed that the counterfeit fertiliser was

being sold to farmers by the National Cereals and Produce Bo*d (NCPB) during

the busy planting season. That the Cabinet Secietary directed the piocurement and

distibution of fal<e fertilizer by the National Cereals and Produce Board via a.

memo dated. (attached herein is copy of the printed article available from

t-btow te

tet:tilber:t,r-rtrrrlte$:lSEzgyid and bnWl/Sfuarye4gged.ont2fie5lle

de.cSittip*Jl.

6. THAT I do confirm that all the averments contalned rn the Notice of Motion
herein are ali true and correct.

7. TIIAT all I have deponed to herein is true and within my knowledge, informatioo
and belief save where otherwise stated.



tl-; _1,_-r : ri I

.l! ;tt4 tr,t,,

>7



t}m6o r, r;p tr1:16, lr(:i.t. GiEicr :(i!
P.D :& /.): | 7{1-r:._ !: }:ri.:..r.::r..:
i.i:r?5i tit Cl! .!t;
!i.:rr.: q ..r.....1:i rr.if

PRESS )-i..,TEi..iEt.,T Ca, [..]: 1.44

urrE:;2t,r\!;il :D;.r

STE 1-EN'iENT Ol'l THE Ft?.Tt LIZEI 5C/rir D.e.L

l}le, i-'.r.r. Societ.,, oa iQnv.., . i, Drtriurbtd 3bcu.- aire grcrj.,!i,E .c.ncEr.rl, ,urrcr. ,i.J:i.; (i.t=
irrFl,'rnentaiio of ihe. tlaircnai :rrtil::i,. !ubjiC.., p.C3re-r,., tNfISpt !!,;.,ii,i hnj ,o."nr;.,o.-,.
trnr:r:. 

.s,--nltiiry_ o,.rE :.. rr-port5 ef br:ir:i:; b:.gi;h:i cf dLiy. ac;t oi. ir.i.:.-.C!,:ir,:,,. :.,d
di{Eg.:itoni oi fiaud and coi."Jpi.r_:r.

The MiP r.,ai icllaC cur in S.pteinl]3r 2ell s6 e:r':.r- ,lbsidlr..il ieiiltzer ,ii h,,tf itr,: pri(+ of
:?:TIrl fer,ilir:r io rrpq,rrt igricutrurdl prc.jr:.rivj:,. 3l-.d ,tobr.liie ii,trC ffl(i. in:ia-6.
Fir:i!'e\.3|. rn r?i:.flt \1,e:i.!. jr-\,eiEl co-:!t:.1i! hav: E:en rai:.eC oVer jui-,::nnr:j: t.:aC.€, .]if
dur,\,. aLl:- of in(crnigiai.a. and::lt,: .i..., ir,:.:J 

=r,r-i 
cci.rlpt:)r: in llr l:i,::...,1a jltrrri.:: ot ihc

l":FSP- tn ittiticul:r. t;: ::,i:f.ri.:i oiii!::;.cins: iltu?, i::../: ,i=n raired. Indica-,.-.-: iyrtrm!r
:l::-itt"€l wrtl''in iirs ltininF/ of Agri.:u!nr,..- .jij i.lai.nrl Cereai, jaij picdu.3 Borrd
lNq i'U) .ind. h€hlighri:1,i ;n el-:borat" rch:m. :r iJei:ar,-d fotml;r thn:..rgi ihe verw pro?r.:r--r
ini.-ra.d to bring th.:n r_-I:i

'i, AI it tt3r'Cr. tiie F)tlpos" ef th3 l{95C iJ orLrnsiL\i..,, rc.j- \\,:1:-.,:r i,ie Frr,.EJljr \,..35
in,tisted ta io,:iljir= ?ificiency aod piodu€t:,/ity r,vh;!: irduging ccJt zncj dr.li}.,. ii is
Prerently pro.ring ta be couni i ri-,..1n..r,:l i..,: ifl eler r:gelcl_ Farrners have rart.:i(qn(ern, ov3r bui:ruir:-ii< inefi:rrcre!. corrup,::c i. *iai ,j;rre.ed:nt€d cie(oyt in ti:ir
Jrtt:mpi:r to ecce!-r iedil;sei, Dsrpiig tl,c,: f:rts. i.lFip app?ar io har.,: fo:lowrj:5E
:f^:l "f . 

D:e'rit-,xi. s{i-.ridy p.ogr.t.r:r aod pqiirr, :..:sr".,er-,:,i.r.:;. iJc.rJmb;ng L.o

- lrnlle rn:n ti:;or.. c;rali,-'r]g"r ihat outitt tc ha!,,,a b::n f,:re;e:n an,J;\,e!-ted.
2. Lvo.te rliii. lh$a dre corfirmaj in-l;r.i.; oi E::e i-.itli.Ef !ui:i1 tolcl lo unlurp:ci-:

iaf mer,-. g r:6tiy ieop jrdiziag fi r,nerl aulpu. ; .ln.j iircn::i 5r. ftrE tr-ii; t-'. .rr:ri,:, ,,rr; rcito,:
oui aJ d rou!'ca oi reliei foi iairD,.ir. h,.., n.)rv i:<a r:c, ic:,"., lo : Cory:luil for fr,ud l.t
obtain n;cr.rey fi'orn unJUrlrectiig i:e 

';t!is,.,h: tuliSr ii..: ::.rrnl ot utyi.?loing inrertm-.,i
in ia:;P iei-r:ii:.---r'. Clcari.. 15u ;.itP5. a,, i ihr ,ien,,,i gurtaq of Siandcrci; i:.Ig9;. 1,.,.
grosrly abrcg:t+i! their ilu-\,to:nfcrcf ii:r:r;,:n: qsnlity c.lnirol i,]e.tsr.:[es siip,rlstEi.-
th€ Strndsrdj ;!rt: r.nd h:!,e takEh no ,tEirr fo aci'lduff i,lrDeLlicn!. rxverii;:iil..i,i.-i
adri inir:ieiiyg :.rii3r to curb iir. lniufr!.r,_tJt trei.li.

i. Furlh.:l iru:(r6tion hii reiuiie.t ircn se,rere delay, ic ih: tleiiveri, en,J d:(iib,Jiioc oifertil;:rr b/ the N:CP3. On (he c e pBrt. il:t.!- ijre iEDCi.; oir laie t.ncjeriirg a.;ri dor.-,
:"ith t-1j::;.:ntn F.,lr:,': -r. t:.J.rlu.r :i!::ti ir.,:j__ iir.. j? :l ;'i_oi:a.iierg-i.rrJi:r.Y/tpr!..!.rlci!rj\1,.,r, 

iarrlr:l t:.,r.*^,ri:.,9:i:,-, _.,r,,,-r,
Clrri. Ki1raiti.kenr Cr.-,. ir:rhi, ..tLruiu: O:ar.rip. ,ri r:.:.ii,-n;,

Vij:(a.r[ iilltrigr_ LIid.:)ti!r-:. H?:al:Ii! fun;c. ;]rrri ii:.ii lu:€c,.rni.., I n:|i11..i:rr.ir:;



!i-ia._,.;f a,: u ili_: Dro*jE, by contficii: ,upgii:r!. On th: 6:h?r hJn,j. farc.,er h:.;:
decd:,j iie ii:ii.iiii,;.n tiom a vcirci:er-bar:d iilrtern tL1 the dirlri$tiian gI te,1rii:.j:,
throuqrl lhe i.lCP9. v,fiich flas led to i:r:;'li;ie.,ii:i in !-. di::::i;.uirLrir proa5,. Tii:,
retiog.eilive (h:,:g,t h-., reju;ted in high : r,r:..<,-: :t:cn coitt. lcn8ei q!tu:: ior IJimer!.
aei crs.:d 6n ei:6biii.i enviio.,ni:.ri [o. coirupiion.

'ihc over:il c(--nta4.rani,r ci tirere fiiluies ii ihai ia,-rr,irr h..,/e i:iied (o hie,r11 evcn, lrrjl
,€ni,ic;ef sumr,?i mrfie'.r in buyin3 fui:e ,-.i,:i:e:. 3n,j the agii:uliJrl jsctor haj b:i:,,oun
into E aiiti, 3t e tiins lvh:fl ;(eo)c!], contenC ,,vilh stre.ineC eccnoi:-r'< reeli:::j thai (annoi
sut-vive food inr-Jt i!'/. lntrezC oi tBhril(- Ceiiiil/3 .L1i6n tD Edci.e,r th: .rii:,. th" Calioet
S:ir:i3ry' FCr A.Siicuiluie ha, tt,lril:C f::.i airenri€a t,l 6 pubilc lpEt !\,iln jouroel;i:. ,rho
lii..: .t .i,:i! ll,i: f.::ur:ju,. fr' i.;iii il,:f l-'ir ea:i:, :t.i.-,:a- (r .l. : i'!r:J1,. 'ilir,:r, r::.. 6tt.:i:;:lir, :.::l..]it.il::i>.
the !5--il!1..r-:!::i;l:.1.t te. -,:i":(l'. ,itr; 

^!va 
r.1.':i.-.. (ornri0...ipi;-;":.-,,ir',:r'i'inl'c.ir,,r. , 

'.,.lrl,i:I1ng_.L, tr!:!llq.]ilJ).]:Er;.ill. )./iihiui /.r1Crr',1.s- rrrcnri inve(ris-:-,nr. Lr,. [:i,)vi.i:.,i 4n\.
deei PoliLY de(ijiDr rr.irom +.". rliirir:i). o$ titr in:t::.. Ar.tide : j 7 (2) ir:".roi:, a burdei la li.i '
Ci -rt:'5e-ihd ii;,ji! 3 ; iij acicir,.ite Lte Io r t::.? e:e icr i .: o: hij po!,/er enci the performa r:te of f, i r
tunriicrns-

\::/?. thercfure. cilt cJf ihe (.rbin.:t 5ecr,.-ier-,y ard deriEnd thel hs i-:,".:r sci!.., io adcjrii, ih_-
ticpre(ad:nt3ci horr:: rhoiv Eiu!,a ;J rh.l N.toral F.rliiir:r ia:L,ridy proBEm and ..ft-er
repare;ic:,; ta nt'kaiii fermei. '[he La]., Sclcir-N of llen).a har wri:i.:,i ,.!1 ihr C:bin€i ilarrit./
delnsxdirg i'hai he i.rn!id!.r aid irrpierrrn; ie..,a.e ! re.:omm:ndiiion, that,,,r! bel..:1,? r.ill -r
mo[? e'ierir've in :Cdr::ni* l:if rtAl i5Ju" rEtl-,:r thra the Enticj ih:r Kenyans have be:r e^,ad
i,) in ieceni Ca...i. Sl:i,t,lC th: i lir.i:5;rr i.iii le pul in p!ac: the ieccmro:;.,d.:,J :nd other nrc.;;qr
me-.iures by ii:. l6Die ci o{r d: rai:C y:ri.r.i. ii,rJ 1vi.l tsli€ tlr(ei5ircy' a:it:-.r aga::.s; {[peii:-.i\
invch:d ani t=iowld with .nrthoiiry- io th: mitt.:r.

l. lvJe lvillp. i:oir Pariiam?n: io aall for ir.,? imr:€iiaie i:no.,.li oi I1r. .airihil. Lioiurr
ticn] the of:;(. Df Clbinet 5eclaton b,/ d,i,i ei  (icle i5: (5, cf !h-. €onstitu:...rr on
ir't: ero'jrd, cf gros: rnirccrntiuci. !r;.,1.i: i._1rlfi the Contiiiuil.li. &rC ii.-c.;nF9i_,.:: iO
hD;; FUh::( oftice. y,,,e.,.Jill equalll. pJilur l3gEI a(t!c.;3-ininr.. ih-.;\4;nijrr.,,. Lii.:_i,r:rjrl
in hir Fer-.ionrl .aFacily. :i,:lS. iiEES, ar:'sll other relp.e-nribi! oiiii;jl! ior di:rlagsr
incurlgd bi./ iirineff end for ilre,r in,.,c,i.-.€l:..<i: ir-. i:le N:!-i srr-fl Eit!:.:: a.; p3ip:t(ita.r.l
or as aacrriiDlia:(.

2. \)lre r';iii Fursle A dali nctico c;r behrli ci ri: fd,-m:rr lo ,i::i co -,r!-.1rr:i::..r-. es3inii rhE
Ctblnr:t iEl:ieilry !n.hi(g€ oith3 .,'!r,r,fr ..!l:F,B. KEE:j ?nc! the rerponrible ifiici:l;

Th-"nll vi:rr.
--- ,i- l. {-, i

!.,' ! \ l:

F. ith Odhia l+.lh-jz=":!:i -'='-':'
PFsident l-a\..,_

'JC3t\r 
of (l:nvs

Fliih C:hjrmb, (lr?r}j!rr). .r,1ri!r:.i ).:i:il,\i(e-ir!!iCr.i
To.KcEt:1.T.li:ii, \',:?r.r.r.r Hor!r ri:r1..) (Ca(-jrrl,\4ti:i:r1.:,ij:.p|,:i-.i(rir.,.ti

tlaiis )'.iiil:;i.lr,i t i:r I I ! I :rr.r ir, ilrl:::,.1 (i.t' iroiri R:pr-, ,rir : i" r, .

V!n.:nr C.iiri.'r.r I indc:rlii:rI!.. ii.:.ji.irl .\--jc. ?, li.9..nbi-, ij!:c!rl lii .e.r--i,!i.:J.E,





OUR REF: MM.AiDBi,,liKCLl0 1 4/2024 &.4N 67 1 7 /)-024
YOUR REF: T8A

FRIDAJ, 1 9?H APRIL ?02,4

DIREgiOP,A?E r)r CPIMii.iA.t I tVESTIGATIONS
fulAZINIGIRA COMPLEX, KI.AMBU ROAD
PO BOX 30036-00100
NAtROsr.

,A'i-IEilTlON: IvlE. AMIN MOHAMED iBRAl.llM
Dear Sir,

RE: MANUiACTUNE ANJD DISTRIBI,TION OF FERTILIZER}KEL CFIENiICAIJ
LIMITED

1. We refer to the above matter and to our letter dated 15e April 2024.

2. We write further to our letter of 'l5n April 2024 in which we set out ou( account
of tha factual circumstances surrounding the distriburion of the alleged
substandard feft ilizers.

3. Furtherto the foregoing, we feel andined to suggest that as you assess individual
responsibility in the liglrt of an overall evaluatioo of complicity, the conduct and
involvement of lVlr. Franklin Mithika tinturi, the Cabinet Secretary, Ministry ol

Agriculture afld Livestock and Mr. Joseph Kimoie, the ManEging Director,
National Cereals and Produce Board, should be scrutinized.

4. Our clients informed us of the alternpts by the two public officers to distort the
correct account of what transpired, and to present a counter-narrative whose end
was to incriminate our client through intimidation and threats and. to absolve
other parties that had been adversely mentioned in the scandal. This occurred
on the following dates highlighted belowi

a. On 46 April 2024, Mr. Devesh Patel, the Chief Operations Officer of our
Client received a call from Mr. Joseph l(imote at around 9145 aitr from
Mobile number O72'1696127 infoiming him of the need to prepare a letel
to Mems follov'/ing the press release issued by NCPB recalling 3,000 bags of
Fertilizer manufactured on 5s lvtarch 2O24 and of Bstch Number 03/2024.
Further, [tr'ls. Lorraine liayani of l.lCPB from Mobile Number 0722310564
at around 'i 'i :30 om aiking him to report to NCPB Headquarters at 3:30pm.
He later on r-oceived a callfrom Mr, Cullins Ng'etich at ai-ound I1:00 orn on

Mobile Number O7 2t!Sbq125 reiterating the samE information r:ceived

6 l4ih ;loor FCa Mihlro 6u,ld,ng
v Oif L.n.n. Rrtd. 

^rriroli.K:nr:
T: +?54 729 l2i 333
C: +251 729 9r9313

E: intoomm.drec.r.r.co lr

Q,O



16\ rlrh Flroi. iad ,q,lrr:b 6cildi .v Olf Lr^.nr rord. N.',ol,,.r.ny.
1: + 2S1 i29 I?l il3
i: .25+ 72e 99! ll3
a: infod hi.dvoc.r!r.co.ke

frorn Lir'. J,>seph Klmoie and the importancs of having the information ol

recall of bags of Fertilizei in rvriiing and reporting to NCPB Headquarters with
a hard copy oi the leftei.

b. Cn 7'r ,qp;il 20i4 ',,rhile at our client's plant in Thika {or the seizure of the
goods by DCl, Mr. De'resh received incessant calls cf more ihan !!_ggl!g
tr;ithin a hopi from some of the above-mentioned persons (Mr. Kimote
antl onEl l,rr. Ng'eilch)and alsofrom Mr.John l,latiri, the General Manager
cf NCPB on Mobile Number 07??896645 emDhasizino and insisliflq on

the need and importance of him to attend 
" 
erllr?.ii-Jt .t"."iiEIlit.l.

Mr. Kimote shared with him copies ofihe Stetemeot he was required to read
out atthe Press release via Whaisapp and even shared an amended version.
VVe note that the content of these Statements directsd our client to arsume
respo nsibility fcr the 3,OO0 baes produced between 5tn a odTa'Nlarch 2t)24
not rneeting the required quality parameters and asking the affected farmeo
to report to NCPB Depots for compensation. He declined to appear at

Jacaranda hotel as he was at our client's plant in Thika with OCI Officen
finishing up on the seizure ofthe bags of FertiIizer.

c. lnr. $iithika Lirturi, the Cabinet Secietary of the Ministry of Agriculture &

Livestock on ltlobile Nu mber O72221 80OO made calls to Mr. Devesh on 10s
April at a.ound 9.3O am directing him that our client is required to attend a

press ccnierence at Jacarand3 hotel and confirmed the need for him to use

the statement as shared with him by Mr. KimcJe at the Press Conference. Mr.

Devesh declined to appear at Jac6.anda hotel which resulted in the hastily
planned and convened inspection by the Cabinet Secretary on 12:h April
!O24 at our ciieot's plant in thika and, his sr.ibsequent issuance ofthe orders
closing the factory and declariog it.a crime scene.

5. You will appreciate the extent ofthe inability ofthe two public officers to properly
understand and appreciate the true accor-rnt of facts and exert themselves within
the confines of the la,l. They put a strain on the law in a manner that furthered
impunity through manifest lack of fairness, impa.tiality, and outright
manipulatioo.

6 We have annexed copies of the call logs generated from our client's mobile
phone in support of the foregoing informatioo in the hope that they may be

criticel to your ongoing investiEations.

s



vours {aithfu{r
MM4ADVOCTTJES LLP

I

.i
l
It- ,il-_..j:

D}JASIR ABDULLAHI, SC-LEAD COUNSEL\

rD l4th Floo.,lC8 M'hi.b Bu,ld'^g
v Olt L.^!6r ro.d, N.rrob, K.^y,r

i: +251 l29lr]!13
C: r 25a 7291r! 131

E: i^foOninr.droctt.t.co.!r.

i

AH }JlE

ENCL5.

COFTTO:

THE MANACING DIRECTOR,
KEL CHEMICALS LIMITED.
PO BOX 144400100
THiI(A.

'For lnformation'

OFFTCE OF T}'E DIRECIOR OF PUBLIC PBOSECUTIONS,
ODPP HOUSE, RAGATI ROAD, UPPERHILI-
P.O BOX 30701.00100
NAIROBI.
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( kiiiroi:

Joe liirnrrteh lilCPB,
MD

Joe Kimoteh NCPB,

I\4D

Jse Kimoteh NCPB,
MD

Mobile 0721696127

'P i 41o/o.,

..,/

''!rrl :. : .

go lx '$"*

Joe Kimoteh NCPB, h/D (4)

Joe l(ii'nt:teh NCPB, iVlD (6)
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Jr:e Kjr-noteh NJCFB, fr,lD (6)

.loe Kirnol:eh ITJCPE,

i\lD

Joe Kirvroteh i{C,FB,
i\,.,,1D

.1p6 1i 1;, :r.,ieh iiCFB,
t\riD
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PP€SS RELLAJE ON i{3L C}iEMICA.],/ iyIEMs LIMIIED sUBsiDIZED
FERTILIZEX. D]STB.IBIMON

i. B'3L Chemicals anri IIEMS timited. wiere contacted by ,:he

Go'/€mment to supoly various fertriizer fpes for the l.Iat"ionai Subsidy
Prograrnme for tre 2024 LoEg rsils

e. lVe embarked on i:he production arrd dstributiol of ,the contractad.
subsidizad fer.ilizers in line with the standards a,:d protccols as
outli:ned by the l(enya Burear: of Standards .

3. Ho'''v=ver, aboEt Sooo bags that were pioduced betweea 5th and / of
iVlarch zoe4 did not meet the reqaiied quality parameteis as pertre
standard. The product: I{EL Greea lfpK 1@3 e6: ro were found to
be deficieot and reca-lled.

4. W.e would like to apologize to farmers aod the general public and taLe
full respousibility for what happened. \afe uadertake io compensate
farraers who bought the produii manufactured evithid rfre mentioned
dates.

5. -Once 
again, we sincerely apologize to tle couatly and raassttre

i(enyans on our commiurent to continually manufacttire fertilizer that
me.et and strictly adhere to the set quality standards by the regulatory
body.

s6



PRESS F.EI,E-I}.,.SE ol'i [-(EL C.'_1=EIVIICAi/MEMS ]-IMITxr,
SUBS IDTZSD FERTIIIZER DISTPJBUTIOT,I

i. V/e, {EL Chemicals and I\4EMS Limited were conrracteil by.&e
GoveirneDt aftel participatiag ia a compeiitive tenderiag prccess, to
supply various fertilizer ryp'es for the National Subsiciy programmefor.
the zoaa, Long ratas. T;-.,e coatiacted fertilizer tTpes weie:i. X.ei Gr:eer:: 55o,ooc,ii. K-elphcs pli_rs: r9o. ooo
iii. I...ei Gold: 20o,ooo bags.

z. We embaiked on the prcduction aad distribuijon of the contracted
subsidized feitilizers in line lvi-r} Lhe stan.Cards and protocols as
appro-*ed by the (.enya Br:reau of Staadards aad cernhcates werei^^..^l

3. Ifo-'.^/ever, some batches of the fertilizer that were pro,Cr:ced bef,.reel5th
and roth of March zoz4 did Dot meet tle requirei ouality oaramete-rs
as per the standard approved by I(EBS. They vrere fouad tL be deficient
and recalled.

4. Y/,e ,,^iould llke.to apologrze to farmers and ihe geleral public and take
tuJl responsibility for wlat happened. Vr'e unEertake to compensate
tarmeis who bought the product manufactured ryith.in the above_
mentioned dates, and -,vhich failed to meet the set KEBS standards.

5. As earlier dir-ected by the Gover.nment, vre are asking al! affeeled
+-ermers to rsport to l.lcpg depots where they picked theii fertijizers soitat they can be cornpensated

6. Once again, we sincerely apolog:ze to -rie county and reassule
tsenyaas on our commiiment to coirtinually manufactrtre fertilizei that
rne_et and stricily adhere to ttre set qualitTitandards Uy ttre reg,Jaioij
body.

73
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;-lon.ii,4L & 2 oihers v Diiecior of Public Prosecuiions 3 3 others, Regisiiar oi Cornpanies & l0oiherj
(lnieiesied Pariies) [2021] eKLR

I lY;ENYr\ r..,'\.l i
-C. r. 'it--I!!J"1- ii.r.k P rr:::r!r;:

18THE REPUBLIC OF KXNYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CONSTITUTIONAL AND FIUMAN RIGHTS DIVISION

PETITION NO. EO68 OF Z021

BETWEEN

HON.FIr41.............. ................1sr PETITI0NER

EMILY NKIROTE BUANTAI........ ...............,.........,.....2r{D pETITIONER

ATTICON LIMITED 3RD PETITIONER

VERSUS
i

DIRECTOR OF pUBLIC pROSECUTIONS..................,............,..1sr RESPONDENT

DIRECTOR OF CRIMINAL INVESTIGATIONS.......................2?ID RESPONDENT

THE ATTORNEY GENERA1................. ........3RD RESPONDENT

M'r(............ ..._.._...._.........4rH RESPONDENT

AND

REGISTRAR OF COMPANIES 15T INTERESTED PARTY

2I{O INTERESTED PARTYBARONS ESTATES 1IMIT8D..........................

NONII(O HOLDINGS 1IMtTED...................... ... 3RD INTERESTED PARTY

COLLINS Ifl PCHUMBA NGETICH,.........,...,..........,.......4 8 INTERESTED PARTY

DOR0THy CHEpKURUI..........,........................................srH INTERESTED PARTy

BILLY ODERO ONyANGO......................... .... 5TH INTERESTED PARTY

losEPH GITOMA M',1IM8INE...................................,.7rH INTERESTED PARTY

8'TH INTERESTED PARTY

gTH INTERESTED PARTYFAMILY BANK LIMITED..

EXPORT PROCESSING ZONES AUTHORITY.......... l.OTII INTERESTED PARTY

11TH INTERESTED PARTYREGISTRAR, OF LANDS.,.....
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?he Petition

1. ?he oelitioneis filed a petition dated 4,h t4ar.h 2021.The ,etition lvas iater oil
aijiended and filed on 9,h March 202!.The ainended petition ls filed under Articles
22(1),23(L) & (3),1s9(2)(a)(e).155(3((b)(d),(6) & [7) and 2sB of the co stitution for
the alleged contiavention oi Articles 3,10(1) &(Z),19, 20, 21(1), 25{c), 27 (l) &(2),29,
35, 40, 47 (t),50(1), 50(2) (a, b, c,j, k),79, 157{11) and 249 of the Constitution.

2. The amenCed petition seeks Ehe following orders: -

i. A cleclaration do rssue to the eflect that any intended arrest, charge
and prosecution of the peiitloners and/or institution of crlminal
proceerlings against the petitioners in relation to all pending civil,
commercial and family suits namely;

a) iligh Court of Kenya at Nairobi(Commercial Division)Civil Suit
No.EL38 of 20L8 ;Barons Estate Ltd vs. Atticon Ltd & 6 Others;

b) fligh Court of Kenya at Nairobi(Family Division) Civtl Suit 17 of
2019 (OS) (Previously High Court of Kenya at Meru (Family Division)
Civil Suit No.37 of 2018;MIt vs FML;

c) Lligh Court of Kenya at Nairobi (Commercial Division) Civil Suit
E086 of 2 019;Gulf African Bank Ltd. Vs. Atticon Ltd & 4 others;

d) t{igh court of Kenya at Naitobi ( commercial Dit/ision) civil Sutt
8316 o12020;Linkit Ltd vs Brenda Mithika Mwenda;

e) High Court of ltenya at Nairobi (Commerciol Division) Civil Suit
No.E029 oI 2019;Nontko Holdings Ltd & 2 Others vs. Atticon Ltd & 6
others;

l) Milimani Commercial Chief Magistrate's Court Miscellaneous civil
Suit No.1044 of2018; MJI( vs FML;

g) Milimani Commercial Chiel Maglstrate's Divorce Cause No,272 of
2019 (Previously ,Meru Chiel Magistrate's Court Divorce Cause No.Z6

o12078) l4ll( vs FML; a.nd

h) AII other civil, commercial and/or family disputes that are
cu ently pending before various courts and tribunals between the
petitioners and 4th Respond.ent and interested parties (and their
proxies).

is an infringement and an aifront to the Constitution of lknyo' 2010

and iniringement oI the petitioner's rights under Articles 10(2),

27,28,2 9,3 8,47,48 and 50 ofthe Constitution.

ii. An order of prohibition be bsued prohibiting the 1't and Zad

respon(knts together with their agents Irom investigqting or
recommending the prosecution ol the petitioners based on matters

revol'ting around the credit iacilltisl, bank szcuritizs ancl cha-nges on
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the ownership ancl control ol Atticon Limitzd pending the outclw antl

Iurther orders in the following ongoing litigatton;

a) tligh Court oj KenW at Nairobi(Commercial D!'tision)Civi! Suit
No.E138 oj 203.2 ;Barons Estate Ltd vs. Atticon Lttl & 6 oth?ts;

b) lligh Court oJ Kenya at Nairobi(Fanily Division) Civi! Suit 17 oi
2019 (os) (Pieviously tgh Court of Kenyaat a Meru (Family Division)

civil Suit No.37 o12078; MJK vs FML;

c) iligh Court of Kenya at Nairobi (Commercial Division) Civil Suit
E036 of 2079;Gull AFican Eank Ltd. t/s. Atticon Ltd & 4 others;

d) High Court of Kenya at Nairobi ( Commercial Division) Civil Suit
E316 of 2020;Linkit Ltd vs Brenda Mithika Mwenrla;

e) High Court of lknya at Nairobi (Commercial Di'/ision) Civi, S(it
No.E029 of 2019;Noniko Holdings Ltd & 2 Others vs. Atticon Ltd & 6
others;

fl Milimani Commercial Chief Magistrate's Court Miscellaneous Civil
Suit No.7044 of2078; MJK vs FML;

g) Mtlimani Commercial chlef Magistate's Divorce Cause N0.272 of
20L9 (Previously ,Meru Chief Magistrate's Court Divorce Causc No.26
o12018) MJK vs FML; and

h) All other civtl, commercial and/or family disputes thqt are
currently pending before various courts and tribundls between the
petttioners and 4th Respondent and interested parties (and their
proxies.

iii. An order oi compensation of the petitioners rlo issue for the
infringement oI the petitioner's rights under Articles 10(2),27,28, 38,
47, ,.A and 50 ofthe Constitution of l{enya, 2070.

iv. An order of compensation to the petitioners lor general damages

for the distress, mental anguish and conttdvention oJ their various

fundamental rights and freedoms caused by the actions of the
respondents.

v. An order of exemplary and punitive clamages do issue against the
respondents,

vi. The costs of this petition to be awarded to the petitioners'

vii. Any other or further orders, writs and directions this honourable
court considers appropriate and iust to grant lor the purposes oi
enforcement ofthe petitioners fundamental rights and freedoms.

Background ofthe case

3. This case revolves around the assertion that the petitioners in the month ofoctober
2018 discovered fraudulent changes in ihe 3rd petitioner's directorship, shareholding
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and share capiial. The petitioirsrs pioceeded to norify the Registrar of Companies. The
Registi-ar infoi-med the relevant parties of ihls issus aird sought their respoase before
making a deteimination in the matter. The 7th and 8th interested paities i a lefter dated
19th octobei 2018 and 22 October 2018 to the Registrar made know that they haC not
been part of the rneeting that passed the resolurion to effect these changes. With no
response fro,r the 5th and 6th interested parties the Registrar ensued to inform the
parties that the illegal documenration y/ould be expunged. Sooa after, the oeritioners
lodged their complaint with the 2nd respondeat calling for investigation into the matter.

4. The petitioners state that the complaint lodged with the znd respondent has not been
investigated this far. lnstead the 2nd respondent summoned the petitioners as reported
by the 2"a interested party in its suit. According to the petitioners the 1't and 2nd

respoodents are intsnt on arrestin& charging and prosecuting them. The peiitioners
slate that the 2nd interested party's criminal claim is without legal foundation as this
court's commercial division has since dismissed the 2id interested party's issues
concerning the validity of the c.edit facilities and alleged fraudulent securities as will
soon be seen in the petitioners affidavit in support. In addition. the petitioners say that
the zhd interested parry's suit amongst the others is properly before competent courts
awaiting determination.

5. The petition is founded on the grounds that rhe 1it and 2nd respondents intent to
arrest, charge and prosecute the petitioners is negated by the following facts:

i. Their apparent ulter[or motive due to their avoidance of the High Court's
ruling on the issltes, the biased treatment agatnst them tn favour of the 4rh

respondent and the 2^d ,3rd ,4th ,S.h and 6.h interested parties suit, harossing
and intimidating the ltt petitioner to change his stand and double
standards displayed;

ii. The ?ttd respondent's failure or omission to conduct objective
investigations of the petitioner's complaints against the 4a respondent ond
the 2ad, 3rd ,4rh ,56 and 6.t interested party and instead preferring to
inve sti g a te th i s parties compla i nts ;

iii. The 2"d respondent's ret'usal to objectively consider the petttioner's
complaints against the 4.h respondent and the 2od j.d 14t^, sth and 6rh

interested party;

iv. The 46 respondent and the Znd,itd ,4a, 56 and 6d interested party's
improper influence in the matter;and

v. Their failure to consider relevant matters including, the alleged morital
ond fomilu rplntidh<hih hptntopn rh" 1t. nrtitinnp r d fhp 4ch rP<hnndPhr

the pendencv of the ongoing suits before various courts: the llndinos of the
court in the suits ond Ioilltre to wait,for the ,final determination in this suits:

and 6th interested partv and the obuse of peycl_fu Jhe-l! 2!7

law iurisdiction.
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5. Tne amended petition is supported by che averrnerts in the swcrn affidavitsofthe i3t
petitionsi and znd pelitioitei both dated 9rh lvlarch 2021. Tte zdd peritioner in her
affidavit in suppoit reiterated ald emphasized ihe 1{ petitioner's averments in support
of ihe peiltion.

7. The 1n petitioner whlle ieiterating their grounds as stated in th-. petition says that in
l'4arch 2021, he v/as notified of two riocuments submitted in his office by a
whistleblo,zer. The contents revolyed around the 2nd respond-.nt's inquiry vide a lettei
to the 1rt respondent whether he wo,lld make a decision to charge based on a draft
charge sheet lvith 38 counts which yras rhe second document. He reveals ihat the
charges were based on rhe 'ralidiry of the credit facilities and securities as well as the
fraudulent change of the 3.d Petitioner's ownership and control.

8. On 8th March 2021, the 1it petirioner was summooed by the 2nd Respondent but he
was ot able to comply due to official duties andillness. Hesaysthathewas raade aware
of his imminent arrest through the local dailies that published the story on 86 March
202!. The petitioner while reiterating the grounds in the perition opines that rhe
respondents actions violate his right against discrimination by virtue o[ the numerous
Juits and not in line with Article 157 of the Constitutlon. In addition he says rhar their
actions have violated their legitimate expectation.

9. Borrowing from the 2nd interested party's applicarior. in 
^tairobi 

HCCC No.E138 o!
20L8: Barons Estate Limtted vs. Atticon Limited & S others the petitioner avers thatone of
the reliefs sought was a temporary iniunction. This was to first restrain the respondents
from selling or reconstructing Atticon Limited. Secondly to release to the court all the
title documents to assets allegedly held illegally by the 3l.a petitioner as security. He
states that this prayer was declined by rhe court but the 2.d interested party still made
another application on 29th September 2020 on the issue of release of the securities
which she had given the 3.d petitioner to secure credit facilities. This too was dismissed
by i\e court. The petitioners on this premise argue that regardless of this hct the
respondents still pursued rhem, which to them is discriminatory.

10. Sometime in October 2018. the petitioners discovered fraudulent changes in the 3.d
petitioner's directorship, shareholding and share capital. This was exposed by the
Board's resolutions dated 28rh Apdl zOU. As indicared in the background of this case
the petitioners reported this discovery to the Registrar of Companies on 18rh 0ctober
2018.

11. Soon after they learnt of Account Number 0900xxxx under the Gulf African Bank
Limited that was opened in the 3.d petitioner's name following a Board resolution
passed on 16d' March 2018. This information was brought to light following the filing of
Noirobi HCC No.E086 o! 2019: Gulf 4frican Bank Limited v Attion Limited and 4 others.
The alleged directors took out a loan facility of Ksh.20, 000,000 which was secured by a
tender, the transaction having been authorized by a letter dated 116 April
2018.According to the petitioners this amount and other monies from various
businesses totaling Ksh.z2, 000,000 was rhen channeled ro rhe Gulf Bank Limited
Account.

12. The 7th interested party who is purported to have signed the letter dated 11u April
2018 distanced himself from the signature through a lerter addressed ro rhe Gult Bank
Petiiion 8068 oi 202 1 | Kenya Law R e poris 2024 page 5oi35
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Linited pa:-ty dated 25,h Octobei 2018. Follow!ng this uneaith!ng rhe 2nd petirioiier
reported lhe mattei to ihe 2nd Respondei'!t's Bankiilg Fraud lflvestigatio s Departnlent.
This was dcne vide a lett€r dated 23rd May 20L9.

13. 0n 23rd octobei 2019, the 2nd respondent's Director of Banking Fraud
llvestigations Department inquired about the petitioners complaint from the firm cf
l4usyoki Mogaka &- Compaty ACr.rocates. They appear for the 4!h iespondeni znd 3.d aild
4th interested partiss in this matter. The petiiioflers state vide a lettei dated 14th octobei
2019 that the firm informed the department that the matter had been investigated by lts
sister department. The department found that the issue was the frauduleitt use of the
titles of tne land belonging to its clients. These had been used as securiry for credit
facilities advanced by the 9th inierested pa,-ty to the 3.d petitioner. In addition the
advocates noted that the matter also dealt with the facility that was advanced to the 3rd
petitioner by CulfAfrican Bank Limited.

14. The 15t respondent who had been copied in the commurtcation clarified that the 2^d

respondent's inquiry iile with reference to matters raised by the firm related to
investigations concerning forgery of bank documents used to obiain credit facilities
from the 9th interested party. Further the fraudulent remoyal of directors of the 3.d
petitioner while rhe Banking Fraud lnvestigations File touched on opening and
operation of the 3d petitioner's account at Gulf African Eank was suspicious. In essence
he noted that the two matters could not be consolidated as misunderstood by the firm.

15. Against this backdiop the peutioners complain that the 1,! respondent did not
cancel its advisory to the znd respondent in the letter dated 13th February 2O2O.Based on
this advisory the 2nd respondent Serious Crimes Department went on to take over the
matter from the Bank Fraud Depanment. The petitioners state that the mafter has nor
been actioned this far. Further they note that the draft charge sheet merged the issues
and as a result ihey are the subject ofarrest and prosecution.

16. The petitioners state that despite the 2"d respondent being made aware of rhe long-
standing wrangles as between the 1rt petitioner and the 4rh respondent and by extension
the 3rd petitioner and sth interested party in various suits, he proceeded io convert the
same into criminal matters with an intention of embarrassing him. This is because the
2nd respondent was notified that the 2id interested party's advocates had confirmed that
their clients hari willingly given their titles to act as securities for facilities advanced to
the 3rd petitioner and around July 2020 wrote to the bank requesling, they lift the
encumbrances registered against the titles. The petitioners state that this discloses that
there was no fraud on their part.

17. The petitione!'s vide a letter dated 25th February 2021 by their advocates wrote to
the 2nd ResDondent complaining of his biased conduct towards them by acting at the
beckoning call of the 4,h respondent and ignoring and concealing their documents.

18. The petition.rs [urther note that the 4rh respondent in her swo.n affidavit in fllgh

deq,l alluded that the znd lnterested party as willingly gave its securities to the 3d
oelitioner for consid-.ratton. It is their contention that there is ncthing to indicate the
commission of a criminal offence regarding utiltzerion oi ihe securities belonging to rh9

2'd Inie!'eSted oltf,f Tilr -lfiriinngrS:l:O inrn:r: .hat ih?ir snecimcir Sitl'r1iil!'eS have

153 ci:
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been obia!ned iro,-,t chein as regards rhe alleged forgary of the docuinentation as

inciicaied in the charge sheet. li addition, that the 2nd interested party's leter dated 2nd

ocrocer 2 018 to the 9rh iilterested par[y clearly indicates that the issus was iominercial
in naiure-

19. The 1't petitioner sr:ates that he is also beinB victiinized due to his political
afiiliations. That he is perceived as a member of the 'tangatanga' wing of rhe,ubilee
Party, whose members are deemed to be allied to the depuiy piesident a d as a iesult
iace the governrnent's rage. i{e states that the 4i} respondent being ar.^zaie of allthis has
sought to take advantage of the present case adding that it is for this reason that the
Kenya Re.renue Authority has started its investigarions into the 3.d petitioner's
operations.

20. The petitioners believe that the 1't petitioner's arrest, charge, and proseotion is
based on misuse ofthe 1it and ?nd respondent's powers and incorrect undeapinnings,
which threatens to violate the L't petitioner's fundamentai rights.

21. The 1.t and 2nd respondents filed grounds of opposition dared 3.d May 2021 in
response to the petitioner's petition dated 9th March 202L.The grounds are as followsi

i. The prayers sought are unconstltutional as they seek to curtail
their constitutional mandate which is against public interest ond the
a dm inistration of criminal j usti ce.

ii. The petitioners have not adduced evidence to show that the
criminal proceedings were commencecl with an ulterior motive and
how they acted in excess of the po't'ters conferred to them,

iii. The petitioners have failed to demonstrate how substantial
injustice will be occasloned ifthe criminal prcceedings continue.

iv. The veraciQt of the facts raised by the petitioners can only be
ascertained at the tridl court which tests the iacts and evldence.
Accordingly the trial coutt is best suited to make a detetminaUon on
the matter.

v. By virtue oI Article 157 of the Constitution, the 2"d respondent can
only institute criminal proceedings once an ofJence is comhitted.
l4oreover that a fundamental right can only be limited undet Article
24(1) of the Constitution for reasonable and justifiable reasons in an
open society.

vi. The 1s. petitioner has failed to satisiy the threshold set out in the
case of Anarita l(arimi Njeru v Rapublic (7979) as he has merely stated
his rights failing to demonstrate how each of his specific rights hqs
been or will be infringed upon ifthe criminal proceedings proceed. It is
argued that his case fails the ripeness test.

'ttii. Concurrent civil and criminal proceedings are permissible by
virtue oiSection L93(A) ofthe Criminal Procedure Code.
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'tiii. Thb court ought not to usurp the mandate oi the trial $urt bv
deternining the substance ol the issues in this case.

ix. The mere Jact that there is a crtminal prosecution does not negata
the petitioners lundamental rights and freedoms as guaranteed by the
Co nstitu ti o n a nd the ir pre sumpti on o f inno c en ce.

x, The petition is misconceived ond yexatious as the petitiDners have

failed to demonstrate how either the 7't or Zrc respondents acted
illegally, unreasonably ,ultra yires contrary to natural justice and
consequently should be dlsmissed.

22. The 3.d respondent filed the following grounds ofopposition d ate,J 2?^d April2O2l.

i. The petition seeks to llmit the constltutional and statutory powers
oithe L'r and Zrd respondents' mandate.

ii. The 1'. and znd respondents' worl( as espoused in the petitloners
pleadings was done in good faith based on Article 157(6) ol the
Constitution, Section 5 and 6 of the OIfrce of the Director ol Public
Prosecutions Act and Section 35 of the National Police Seltice Act.

iii. The L'. respondent ls bound by the provisions of Article 70 and
L57(1.1) ofthe Constltutlon while carrying out his mandate.

iv. The l.tt and znd respondents' constitutional mandate can only be
interfered urith by the Court where lt ls proven thatthey acted contrqry
to their mandate.

v. The petitioners have failed to adduce evidence to prove thatthe 2^d
respondent in carrying out his function acted arbitrarily in conducting
the investigations against them. Moreover that he violated their rights
with the ongoing investigations against them.

vi. An allegation of violation or threatened violation oJ fundamental
rights and freedoms does not warrqnt grant of the remedies sought
since the petitioners must prove real danger that is imminent to
wqrrant the court's intervention,

vii. This court and petitioners cannot anticipate the result ol the
ongoing investigation, Further that if the inv€.stigations culminate into
an arrest and pr$ecution, both processes fal! within legal proc$ses
provided by law. This in essence does not tal@ away the petitioners
rights under Articles 22,49 antl 50 olthe Constitution.

viii. eoth civil and criminal proceedings can run concurrently by
tlint of Section 793A oi the Criminal Proceclure Code.

ix. The Court in entertaining this matter would be assuming the role of
the 1tt r$pondent to review the case as presented by the z^d

respondent in maldng the decision to charge. This essentially u/ould be
usurping the l't and 2"d respondents constitutional mandat?. ln a

q1
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nutsh-el! grant of the orders soughi \youlcl be equ"tl to maliing a

tleteimination oi lhe matter.

)!. The petitioners have failed to ctcldurc evidznce tho.t they tyill suijer
prejudice and their ghts viclated iithe investigqtions proceed.

xi. The petition is baserl on an unsubstantiated apprehension with the
sole purpose to fiustrate the investigatlDns against them lnd so
rvithout merit- lt should then be dismissed.

23. The 4rh respondent, the znd, 3.d and 4th interested parties filed their response to the
petition through their preliminary objefiion (P.o.J dated Loh May 2021.The grounds
raised for the P.0. are:

i. The petitioners petition dated 4th March, 2021 is a non.starter,
misguided, misconcei|/ed and frlvolous as they both run aloul and
contravene Section 1934 of the Criminal Procedure Code cap 75 Laws
of Kenya.

ii. The petitioners petition dated 4th March,2021 is bad in law as it
seeks to improperly interfere with the constitutional powers of the
ofrce oI the Director of Public Prosecution as enshrined under Article
7 5 7 oI the Constitution.

24. The 5th and 6th interested oarties filed their response to the amended petition dated
9th March 2027 vide asworn replying affidavit by the former dated l2thApril 202i. ltis
averred that a complaint was lodged by the directors of the 2nd and 3.d interested parties
with the 2nd respondent, who summoned them with regards to this complainL They
were interrogated and their statements recorded.

25. The 56 interested party depones that owing to the petitioners'suit, she stands to
suffer great preiudice that cannot be compensated by way of damages. She urges the
court to dismiss the amended petition with costs to them.

26. The 7th interested parfy did not file any documents, but indicated to the court on
L5th March, 2021that he supported the petitioners' case. The 9th and 11th interested
parties did not file any documents. They sought not ro take a stand in the matter as per
the court record dated 11th May 2027.

27. The petitioners filed written submissions and a list of authorities dated 13ih April
20ZL and further supplemenrary submissions and a list of authorities dated 10t May
?02L all by C. B. Mwongela advocate. Counsel states that the petitioners state that the
issues for determination are whether the petitioners'fundamental rights and freedoms
were violated or likely to be violated, whether an order of prohibition should issue,
whether the petitioners are entitled to compensation and general damages and whether
exemplary and punitive damages should be granted.

28. 0n the first issue, counsel submits that the 1rt and Znd respondents' intentions are
premised on improper factual grounds. This threatens the 1'r and 2"d petitioners'right
to human dignity as envisaged under Article 28 of the Consiitution. To buttress this
point reliance was placed on the case ofSamuel Rukenya Mbura & Others vCastie
Erewing l<enya Limited & Another [2006] eKLR ,,rhere it yras observed that inhuman
Peiition E068 of 2021 I Kenya Law Reports 2024 Page 9 oi 35
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areatment is an action that is bafbarous,biutal and cruel while degiading puIishment is
that which brings a person in dishonor or contempt. Addition dependence was olaced on
the cases of Ahmed Issack Hassan v Auditor General(z01s,lelilR and Dawood ancl

9

29. Discussing the rlghr to fai. administrative actioit under Article 47 of the
Constitution, the petitioners submit that the actions of the 1lt an.l zid respondents were
unfair and done in bad fatth, since they commenced their in,/estigations based olr issues
spinning from the credit facilities, secuiitiss and fraudulent cliange ofdirectorship oi the
3rd Petitioner which emanate from a contractual commercial relationship. Moreover it is
submitted that the 2nd respondent's failure to investigate the petitioners complaint
while prioritizing the 4th respondent's coinplaint is unfair and biased. In support counsel
r€lied on the case of Comralssioner of Police and Director of Criminal Investigations
DeDartment v l(enya Commercial Bank and Others (20L3) el(LR $./here ihe court
obseived that:

"...the power must be exercised responsibly, in accordanee with the
laws of the land and in good faith. What is it that the company was not
able to do to prove its claim against the bank in the previous ond
Present civil cases that must be done through the lnstitution of
criminal proceedings" lt is not in the public interest or in the interest
of adminlstration ofJustice to use crimtnal justice process as a pawn in
civil disputes."

Counsel also relied on the cases of ludicial Service Commission v Mbalu l4utava &
another [2015] eIGR, Associated Provincial Picture Houses v ltlednesbury
Corporation (1948)1 KB and Philip K. Tunoi & Another vs. tudicial Service
Commission & another(2016) eKLR

30. According to the counsel the respondents'actions are selective and discriminatory
with the effect of violating their rights to equality and freedom from discrimination
under Article 27 of the Constitut!on. To emphasize this point reliance was placed on the
English case of "Willis v the United l(ingdom Application N.36042/9?" where the
European Court of Human Rights noted that discriminarion means tteating differently
without any objective and reasonable justificaiion for persons in similar situations.

31.. It is further submitted that the 1't petiiioner is a victim of political intolerance
which in essence violates his political rights as provided for under Article 38 of the
Constitution. To buttress this argument counsel cited the case of Republic v Director of
Public Prosecutions & another Ex pate Kamani & Others (2015) el(LR where it was
he ld that:

"...where the respondent is shown not to be acting independently but
just reading a sctipt prepared by someone else or that he has been
pressured to go through the motions. The courts will not h%itate to
terminate the proceedings in such circumitances."

32. Counsel has submiited rhai the intended criminal proceedings by the 1'r and Znd

respondents amount r:o abuse oipower, because ihe li respondeni has rscomrnended
arresi of the pgtitiocers ba;:d on the d,th respondenis complaint despite the ongoing

-S



Hcn.Fi\,4L 6, ? others y Oiiector 01' Public Prosecuiions & 3 otirers, Registrai of Con'rpanies 3 l0 oth3rs
(interesied Pariies) [20211 eKLR

collrt cases. lr'lhile it is ackr'.or,vleclged 'ihat both civil and criminal proceedings can run

concurrently' the petitioneis submii that it is the respondents intention that is in issue

anri '/vhich they deem to be a iotal disregaid of Article 157 (11) of the Consiitutiot.

33. To support this argument counsel relles on the case of Republic v the Judicial
Commission into the Goldentlerg Affair and 2 Others e;I parte Saitoti HC lvlisc.

Appllcation 102 of 2006 urhere it 'aras held chat:

"it is not goocl for the DPP to argue that the Applicant should be

arrested and chargecl so that he can raise whatever deiense he hqs in a
trial court. The Court has a constitutional duty to ensure that a llawed
threatened trial is stopped ln its tracks il it is likely to violate Eny oI
the ap pli ca nts iun cl a me nta ! rig hts. "

34. 0ther decisions relied on include: Republic v Chief Magislrate's Court at
Mombasa Ex parte Ganiiee & Another [2002] z KLR 703; Muchanga Investments
timited v Safaris Unlimlted (Africa) Ltd & 2 others Civil Appaal No.25 of 2002

[2009] I(LR 229; Stephen O/ugi Okero v Chief Maglstrate's court at Mllimani Law
Courts & Anothe., Commissioner of Police and Diaector of Criminal Investigations
Department v l(enya Commercial Bank and others fSupra) Republic vs. Minister
for Home Affairs and others Ex parte Sitamze Nairobi HCCC No.1652 of 2004

lZO08l Z EA 323,1(uria & 3 others v Attqrney General [2002) 2 KLR 69.

35.0ntheissueofoppressivenatureoftherespondentsactions,itissubmittedthatthe
intended criminal charges are planned to harass and oppress the petitioners as they
revolve around issues already in various courts. To support this assertion counsel cited
the case of G. B. M. Kariuki v Attorney General [2016] eKLR where the courtopined
thati

"the law enforcement agencies are required to investlgate the
complaint before prefeffing a charge against a person suspected of
having committed an oifence. ln other words, the police or any
prosecution arm of the government is not a mere conduit lor
complainants. The police must act impartlally and independently in
respect if a complaint..."

They further relied on the cases of l(uria & 3 others v Attorney General (SupraJ,

Gulam & another v Chief Magistrate's Court and another [2006] el(lR and loram
Mwenda Guantai v the Chief l4agistrate [20071 2 E.A.17o.

36. On the third issue, it is their submission that having established that their
fundamental rights have been violated, it their prayer that this court grants them
general damages. Reliance was placed on the case of Senator Johnstone Muthama v
Director of Public Prosecutions & 2 Others; Japheth Muriira Muroko (lnterested
Party) [2020] el(LR where it was held that:

"..-it is now well settled that awa . of compensation against the State
is an appropriate and ellective remedy ior redress of an established
infringement of a fundamental rights under the Constitution."
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i-ie fuither reiied on rhe case of:
General [2 019] eKLR.

Xdr!'aid Akong'o Oyugi & ? Others ./ ABorney

37. it is the peiitioners' contentioil that the grant of exemplary and punitive damages
by the court lvill deter repetition of such violations. Further that erjoyment of these
iights must be respected. To buttress this argument counsel .elied on ihe case of
ivliguna Miguna y Fred Okengo Matiang'l Cabinet Secretary, ivlinistry of Interior
and Coordination ofNational Go'/ernment & 6 otherc; Kenya National Commission
on lluman Rights (lnrerested Party) [2018] el(LR where ii was held thatj

"...an award ought in propet cases to be made with a yiew to deterring
a repetitlon of breach ot punishing those responsible for it or even
secuting effective policing of the constltutlonally enshrined rights by
rewarding those who expose breach of them with substantial
domages."

38. The 15t and 2'd respondents filed written submissions dated srh May 2021 by
prosecution counsel Berryl Marinda. Counsel submiited that the i.'r respondent is a
constitutional office established under Article 157(6) of the Constitution and Secrion 4
of the office of the Director of Public Prosecutions Act. That the 1'r respondent is
required to pay attenrion ro Article 157(11) of rhe Constitution while carrying out his
mandate. This was emphasized by the court in the case of Yunus Abdul Rubi & 2

Others v Director of Public P.osecution & 2 others [2015] eKLR where it was stated
that:

"...it must not be lost to this Court and the pafties that the powers to
institute any criminal proceetlings are vested tn the office of the
Director of Public Prosecutions by dint ol Article 157(6) of the
Constitution,...additionally by dint of Article 157(71) oI the
Constitution, in exercising the powers conferred on him, the Director of
Public Prosecutions is requircd to have regard lor the public interest,
the interests of the administration of justice and the need to prevent
and avoid abuse, The foregoing makes it clear therelore that the OJFCe

of the Director of Public Prosecutions is an lnd.ependent ofiice with the
mandate to independently institute criminal prosecutions."

39. lt is submitted that th-. znd respondent is a constitutional or'fice under Article
245(1) of the Constitution. The mandate to invesiigate crime is vssted in che police
under Section 24 of the National Police Service Act and once done he/she recommends
prosecution to the 1't respondent who then makes the decision on wheiher to charge the
person or not.

+0. Coilsideriilg this, the respondenis argue that ihe petitioners are inviting the courr
to e;.(amine the evidence \,vhich is a preserve of the trial court. To support this aigum,.nt
counsel cited the case of rustus it4wenda l(athenge v Director of Pub!ic Prosecutions
and 2 others, petition No.372 oi 2013 lvhere it was held thaij

"it ls nov/ t-rite that Courts cannot interfere with the exercise ol the
abov? mcndqte unl?ss it can be shou,/n thst undet Article 157(11) of
the Constitlltion he acted without due regard to public inter$t and

s:3
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interests oi atlminbtration Di jllstice qnd not taken account oi thz neecl

to preven,: and avoi.l dbuse oI CoLrt process.ihis rcurt will be
,rsLlrping the mandate olthe trla! court by evaluating the suiliciency of
tne evldence and to mal<e a Jinding op- whethei the same can sustain n

conviction."

41. Counsel argues thatthe arrest and prosecuiion ofthe petitioners in and 0fitself is

not ui!la,/,/ful as the petitioters aie entitled to rlghts [rnder the Constitution. Furthea that
the tr,vo processes operate in public interest and embodiment of the rule of law Relying
on the case of Elory l(raneveld v the Attorney General & 2 Others, Nairobi petition
I.Jo.153 of 2012 counsel a.gues that the Constitution should be rsad holisucally to
discern its real roeaning. Also referred to is the case of Michael l4onari & Another v
Cornmissioner of Police & 3 others I\4isce!laneous Application No.68 of 2 011,

42. It is submitted ihat the petitioners have simply stated the provisions of t\e
Constitution but have fail to demonstrate how tle said provisions were t/iolated. Thls
they assert is the legal threshold as set out in the case of Andrew Okoth 0nanda v
Inspector General Police & 2 others [2018] e(LR which cited the case of Anarita
I(arimi Nieru v Republic [a9ZaLKtLL*[ with approval.

43. To support their argument on discrimination in the investigations and prosecution,
reliance was placed on th.e case of Ioshua l(ulei and S others v Attorney General and
4 Others Petition No.66 of ?qtz where itwas held that:

"...it is within the mandate of the DPP to elect whom to prefer charges
agalnst and this court has no jurisdiction to direct him with respect
thereto. More importantly the decision to prefer charges against one
person as opposed to another is not itself without more, sufficient to
lead to dn order of prohibition against a prosecution."

44. 0n separauon of powers, it is submitted that other than checking other organs of
the government, any interference must be guarded against and justified. in the case of
Dr. Alfred N. Mutua v. The Ethics and Anti-Corruprion Commission & Others, I4isc.
Application No.31 of 20L6 it was noted that, interference should only be where it is

shown that there was yiolation of the Constitution. Counsel supported this with the case

of Director of Public Prosecutions V flumphre/ [197 61 2 ALL ER 497 at 511. and
Niuguna S. Ndung'u v Ethics & Anti-Corruption Commission (EACC) & 3 others
lZ018l eKLR.

45. Counsel submitting on Section 193(A) of the Criminal Procedure Code placed
reliance on the case ofAshish Kampani v Director of Public Prosecution & 3 others

[20].61 eKLR where it was held that the iact that a dispute has both civil and criminal
elements is not per se a ground for terminating on-going criminal proceedings. The
Court essentially intervenes where it is shown that the impugned criminal pro(eedings

are instituted for other means other than the honest enforcement of criminal law. The
Court noted that this was what the drafters of Section 193 A of the Criminal Procedure

Code anticipated. It is Counsel's submission that the petition is an abuse of the court
process, since it is focused on circumventing the criminal justice system and currailing
the 1st and 2nd respondents'constitutional mandate.
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45. The 3.d iesporde.t fileC written submissioils dated 3.d jLne 2021through Giace
Mutindi Seaioi State Counsel. sh.e submits that ihe issues for deteiminarion aie whe.,:her
the investigations, the intended ariest and prosecution violate the petitioners, ilghts and
-,vhether the peritioners are entitled to rhe reliefs sought. On the first issue, counsel
submits that the petition is bent on interfeiii.lg with the 1rc and 2nd respondents.
consrlri-]tional mandate as espoused under Article 1,57 and 245 of the Constiiution. That
theii mandate is spelt out in the Office ol the Diiector of Pubiic Prosecutions Act No.Z of
2013 and National Poiice Service Act Cap 81,. It is emphasized that borh offices are
guided by the fundamental principles promoted in the Constitution.

47. Hs contends thar the 2nd respondent's authority to investigate has so iar been
recognized by the courts. To underscore this argument, reliance is placed on the cases of
Thuita Mwangi Lq Z others v Ethics & Anti-corruption Commission and 3 others
[2013] eKLR, David Ndulo Ngiali & 2 others v Dpp & 4 others [2015] eKLR Erick
Iiibiv./ott & 2 others y Director of Public Prosecutions & 2 others (rR No.B9 of
2010) and Republic 'z Commissioner of Police and another ex parte Michael
Monari & another [2012] et(LR. The courts commonly observed thar the police have a
duty to investl8ate on any complaint once it is made. Otherwise ihey would be failing in
their mandate to detect and prevent crime. Addiiionally reliance was placed on the case
oflsaac Tumunu Njunge v Director of Public Prosecutions & 2 others [ZO1GJ eKLR.

48. Borrowing from the Iaw and authorities relied upon it is submitted that the 1'r and
2nd respondents' undertakings were legal actions and can only be challenged if it is

Proven that lhey acted ultra vires or contrary to constiturional values and principles.
This is the position in the numerous cases cited in support. The authorities are:
I(oinange v Attorney Genera! and others [(2007] 2 EA 256, rustus lvlwenda
I{athenege v. Director of Public Prosecutions & 2 others [2014j eKLR and Daniel
Og.r.roka Manduku v Director of Public Prosecutions & 2 others [2019] eKtR.

49. Counsel while dismissing the petitioners selective discriminations claims submits
thai under Article 157(10) and Section 6 of the ODPP Act the l.'. respondent cannot be
directed by any person on whether or not to prosecute while the 2od respondent uader
Article 245(4) [aJ (b) of rhe Consrirution is granted independence rb invesrigare. To
buttress this argument rellance is placed on the case of Stephen Ndambuki f4uli & 3
others v Director of Public Prosecutions & another [2016] elCR where it was held
that:

"...it is within the mandate ol the DPP to elect whom to preier cases
against and this Court has no jurisdiction to direct him with respect
thereto."

Also referred to is the case o[ Godfrey Mutahi Mgunyi y. Director of Public
Prosecutions and 4 others, Petition No.42I of2015.

50. The A.G. filed submissions dated 3.d June, 2021. Counsel submits that ar this point
the petition is merely speculative as the 1'r respondent is yet to charge and as for ncr,v
cannot derermine whether the 1rr respondent,arill abuse his mandate as outllned under
Article 157(1lJ of ihe Consritution and Secrion 4 cf the oDPP A-ct. li is iheir case

accordingly ihat the petitioners have iailed to demonstrare holv their funCarnental
rights ,,vere 

'/iolated to me!'it this cortrt's intervencion.
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51. on Section 193A ci the Criroinal Procedure Code counsel submits lhat the

prohibition reli:f sought ought not to be granted as the law dictates that bcth can run

concuirently. Further that the raatteis can only be determined during the riial. To

support this point he relied on the case oi Republic'i Director of Public Prosecutions

& 2 others ex parte loseph Gathuku l(amulru & another [201+] eKIR where it u/as

held that:

",..the existence of clvit proceedings arising outofthe same setoifacts
is however not in itself a bar to commencement or continuotlon of
criminal proceeclings. Section 193 A of the Crlminal Procedure Code is

clear on this,"

Further reliance is placed on the cases oi Republic v Director of Public Prosecutions
& 3 others ex parte Bedan lvlwangi Nduati & another [2015] eKLR and Michael

Monari case (supra).

52. Counsel further submits that although the Petitioners aver that their righB under

Articles 27, 28, 38 and 47 of the Constitution have been violated, they fail to

demonstrate how this was done. To support this he cites the cases of Anarita Karimi
Njeru v. Republic (No.1) [1979] 1 KLR 154 and later Mumo Matemu v Trust€d
Society of Human Rights Alliance [2013] elOR. He adds that the alleged rights are not
absolute as can be limited by the Constitution and the lav,f. Furthermore, that while the

1st petitioner claims his poltical rights have been violated he did not produce evidence

to that efiect. He argued that if there is a disPute between the 15t Petitioner and his
political parry the same should be determined by the Political Parties DisPutes Tribunal

as provided under the Political Parties Act, 201L.

53. Counsel finally submits that the petttioners have failed to Presenta case that merits
this court's intervention. Further that an arrest and Prosecution do not negate the
petitioners' rights under Articles 22, 49 and 50 ofthe Constitution lt is on this premise

that they conclude that the case is unmerited and an abuse ofthe court process.

54. The 4s respondent in coniunction with the znd, 3rd and 4rh interested parties filed
wriEten submissions dated Z4tn May 2021- through Musyoki Mogaka & Co Advocates.

They submit that the issues for determination are whether the amended Petition is

ar8uable, whether grant of the orders sought in the Petition are in the public interest

and interest ofjustice and lastly, who is to bear the costs of the petition.

Counsel reiterated that the 1rt respondent's mandate is provided for in the Constitution

under Article 1,57. In addition, he submits that the petitioners' case fails to reveal a

cognizable constitutional controversy as pronounced by the Supreme Court in the case

of George Mike Waniohi v Steven Kariuki [20141 eKLR, which they relied on in
support.

55. On the effect oi Section 193 A of the Criminal Procedure Code. counsel sought to

rely on the cases of Republit v. Chief Magistrates I(ilgoris, ex parte ,ohana I(iPngeno

Langat [zozl) and Director of Public Prosecutions v Kuldip Madan & another

[2009] eKLR. lt is argued that the investiSations and intended prosecution of the

petitioners is as a result of forgery of documents and their uniust enrichment through

the illegal abuse of th.e 2nd and 3'd interested parties' proPerry. They contend that
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Brart!nt the reliefs soughi wculd be against public interesr. Either way they slate that
the petitloneis are entitled to their constitutiorai iights hence th.eir appiehension is

uncalleC for.

55. Finaliy it is submitt?d that grant of the orders sought would be iir direct vioiation to
Section 1934. of the Criminal Procedure Code and their rights undei the Victim
Pioiections Act, 2O15.Counsel contends that the me tio ed statutes enjoy legiiimacy
and protection from the Constitution so grantiirg them would be against public inisrest.

57. The 5s and 5th interested parties filed submissions dated L2th April 2021 thiough
Anyango & Opiyo Advocates. Counsel submitted the issues for determination io be
whethei there is a bar a:rd prohibition in law to instituting proceedings foi matters in
issue in any pending civil prcceedings and whether under the doctrine of iudicial
restraint this court lacks jurisdiction to interiere with the powers of the 1( and 2nd

respondents. He submitted that while rhe parties reiterated and aligned themselves

'^/ith the dictates of Section 193A of the Criminal Procedure Code it is their position that
the petitioners have not argued that the charges are Ilol coherent chaiges as provided
under sections 134 to 137 of the Criminal Procedure Code. As such the matter should be

subjected to trial. Counsel in addition argues that the other courts in this maiter are not
the suitabie forums considering the ingredients of the charges preferred against the
petitioners.

58. It is his contention that it is a mockery of iusiice for the Petitioners to seek

prohibition orders. Counsel relied on the case of William v. SPaurz [1992] 66 NWS LR
595 where it was held thai:

"The purpose of criminal proceedings generally speaking is to hear
and determine linally whether the accused engaged tn conduct which
amounts to an offence and on that account is deserving oI
punishment."

59. According to counsel grant of the orders sought is not merited as no evidence has

been adduced to prove illegality, irrationality. and impropriety on the part of the 1it and

2nd respondents. To buttress this point reliance was placed on the case of Kuria & 3

Others -V- Attorney General (2002] 2I(LR where it was held thus:

"lt is not enough to simply state that because therc is an existence of a

civil dispute or suit, the entire crimlnal proceedings commenced based

on the same s€t of facts are an abuse oi the court process. There is a
need to show how the process of the court is belng abused or misused

and a need to indicate or show the basis upon which the rights ol the

applicant are under serious threat of being undermined by the

crimana! prBecution. ln absence of concrete grounds for supposing

that a criminal prosecution is an "abuse oI process", b a

"manipulation", "amounts to selectiv? prosecution" or such other
processes, or 

"vea 
supposing that the apPlicants might not get a lait

tria! as prote.ted in the Constitution, ii is not mechanical enough that
the exist-?nce of a civil suit precludes the institution ol criminal
proceeclings basec! on the same facts."

202
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50. Counsel submits that justice rnust be do e to both the complaina:lt and the

accused and so ivhere there is svidence uPon v'Ihich the 1" resPondent can make the

decision to charg3, it is not for the court to inquire into the sufficiency oi the evidence

since it ought not to usurP rhe iole of the trlal court in determining the merits oi the

criminal case as esteemed in tLIe Michael l4onari case (supro) which they cited in

support. As such it is submitied that a Prohibition order in the circunstan'es o[ this case

must be used sparingly and exceptionally as aPpreciated in the case of Goddv Mwakio

& Airother V R t?!lJ.]-2liLE. Counsel coniends tl'-at the Petitioners have not

demonstrated any exceptional circumstances to rnerit grant of the Prohibition orders'

61. It is .ounsel's submission th2t this court by virtue of Article 155 ought to exercise

restraint on exercising iurisdiction over maners within the purview of th'e 1n and 2nd

respondent as mandated by the Constitution. He ai-gues that owing to the principle of

separation ofpowers the court cannot usurp the power ofthe l and znd resPondents by

determining the issues raised in this petition On that note it is submitted that lhe

petitioners have not demonstrated that the L't and znd respondenLs exercised their

mandate outside the ambit of the law to warrant this court&n139;s intervention. He

relied on the case of Justus Kariul(i Mate and Another vs Martin Nyaga wambora

aad Another [2017] eKLR, to support this argument.

62. The loth interested Party filed submissions and a list of authorities dated 28s

September 2021 through Kipkenda & Co. .A-dvocates oPposing the amended Petition'

Counsel identified the issues for determination to be whether the 1* and znd

respondents acted within their mandate and whether the concurrent civil and intended

criminal proceedings were merited.

63. He reiterates the mandate of the 1rt ahd znd respondents as established in the

Constitution and the law. He contends while relying on the Michael Monari case

(supra) that the 1'. and 2nd respondents did not act in a manner to Permit this court's

intervention. Additionally he argues that while the 2nd respondent can rec0mmend

charges the 1't respondent is first required to review and weigh the evidence before

making the decision to prosecute someone. To buttress this point he placed reliance on

the case of Raymond Icpchirchir & another v. Republic [2021] eKLR where it was

held that:

",..1n exercising this mandate the Director of Public Prosecutions

(DPP) is required to review ancl determine the prosecutability of any

matters forwarded for their actions" The decision must however be

made iudiciouslY in all cases."

He further relied on the case of Douglas Maina Mwangi '/ l(RA & Another,

Constirutional Petition No.528 of 2 013.

54. Counsel echoes similar sentiments as those of the respondents with regards to

Seciion 193A oithe Criminal Procedure Act. He referred to the following cases:

[i) Commissioner of Police & Director of Criminal Investigation

DePartment & another .,/ l(enya Commercial Bank LTD(supra);

[ii) Republic v. Director of Public Prosecutions & Z others ex parte

Francis Njal<rare 14aina & another [2015] elitR.
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65. Counsel furiher submits that it is the De,:it:ioners burden to prove that the 1,i a d
2nd respondents' actioBs in the face of exisiing civir pioceedlirgs were eironeJus and as a
resLiit an abuse oi rhe couri piocess. It is arguec tilat the .oetitionsrs have failec to
submit any evidence to suppo.t ahe ciaim thar: the proceedings were in!rlaied with an
ulterior motive, malice, intimidadon, bias, double standards, improper influence and
rrnfairness.

Analysis anC Determinatioir

56. ! have duly considered the parries,pleadings, submissions, authoriries cired and rhe
law. It is my view that the issues thatstand out for deterrnination are as follows:

i. Whether civil and crlminal proceedings can run concurrently;

ii. Whether the 7't and Znd respondents acted within their mandate
considering the 71 lssue;

iii. Whether the petitioners' fundamental rights and freedoms were
threatened or violated specifically untler Articles 27, 2e, 2g, 3g, 47 and
50 oJ the Constitution; and

iv. Whether the petitioners are entitled to general, exemplary, and
punitlve damages.

Issue No. (i) Whether civil and crlminal proceedings can run concurrently
57. The respondents, 2nd,3rd, 4rh,Sth, 6r and lOth interested parties in this mat(er have

submitted that the law permits that both civil and criminal proceedings can run
concu!-rently.

6& The law on this issue is provided under Section 1934 of the Criminal procedure
Code Cap 75. This Sectlon reads as follo,ars: Concurrent criminal and civil
proceedings

Notwithstanding the provisions of any othet written !aw, the fact that any matter in
issue, in any crimina! proceedings is also directly or substantially in issue ln any
pending civil proceedings shall not be a groun(l for any stay, ptohibition or delay of
ihe criminal proceed ings.

69. The parties to buttress their arguments in this issue relied oa a plethora of
auihorities that are wel! known and affirm the position as espoused under section 193A
oI the Criminal Procedu re Code. The authorities are namely Ashish l(ompani v Director
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70. Thls is the position corresponriingly held ia forelgn jurisdictions, A case in potr,t is

that oi the SupreiLre Couri of India in P. Swaroopa Ran! ,zs. M. Hari NaiaXana (A1R

?008 SC 13841. The Court while drscussing thrs issue icted as follows:

"13. I! is, however, well-seltleil that in a given case, clvil proceedings

and criminql proc"edings ean proceed 3imultaneously. V,lhether ci'til
ptoceediltgs or crimindl proceedings shall be stayed depends upon the

iact and circumstances oj each case. [See 14.5. Sheriii v, State ol Madras
AIR 1954 sc 397, lqbal Singh Morwah v. Meenakshl tularwah (2005) 4

SCc 370 and Insti'tute of Chartered Accountants of India v. Assn. oi
chartered certiiied Accountants (2005) 12 scc 2251."

71. I do not find it necessary to rehash the authorities which were ably cited by the
parties save to say I find no distinguishing circurostance in this matter. This is the
position in law. The obvious question to be determined next is whether the
clrcumstances of this case bar this court irom intervening or whether they necessitate

this court's intervention.

Issue No.{ii) Whether the Lit and Znd Respondent acted v/ithin their mandate in
light of the 1st issue

72. Stemming from the first issue the petitioners state that although it is correct that
civil and criminal proceedings can run concurrently, this court is permitted by virlue of
Article 165(6) oi the Constitution to exercis-. supervisory iurisdiction over the
subordinate courts and over any person, body or authority exercising a iudicial or quasi-
judicial function.

73. The Director of Public Prosecutions derives his powers from Article 157(6) of the
Constitution which is recapped in the office of the Director of Public Prosecutions Act,
2013(0DPP Act) under Section 5. Arricle15T(6) provides:

The Director ol Public Prosecutions shall exercise State powers of
prosecution and may--

a. institute and undertake criminal proceedings against any percon

before any court (other than a court martial) in respect of any offence

alleged to have been committed;

b. take over and continue any criminal proceed.ings commenced in any
court (other thon a court martlal) that have been instituted or
undertal@n by another person or authorily, with the permission ol the
person or authoriry; ancl

c. subject to clause (7) and @), cliscontinue at any stage before

judgment is rlelivered any criminal proceedings instituted by the
Director oJ Public Prosecutions or taken o'ler by the Director of Public
Prosecutions under paragraqh (b).

74. To exercise this power objectively and independently the 1!r respondent is under

sub - Article L0 granted the following scope which is also echoed in the oDPP Act under

Section 5 It provides:

eo
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l'70) The Director of Public Prosecutions shall not requte the consent
oI any person or authority ior the nmmencement oi crintinal
proceedings and in the exercise of his or her powers or funitions, shal!
nct. be under the direction or control of any person or authorit!.

75. Th-e 2"d responde[t on the other hand obtains his power- frorn Article 245 of ihe
Constituiion which establishes the National Police Service Act, 2011 (NpS Act) creates
his office. To guarantee independetce cf this ortail, Article 24.5(4) provides:

The Cabinet secretary responsible for police services may lautfulty give
a direction to the lnspector-General ulith respect to any matter ol
policy for the Nqtional Police Service, but no person may give a
direction to the lnspector.cenerql with respect to--

a. the investigation of any particular offence or offences;

b. the enlorcement ol the law against any partrcular person or
persons; or

c. .,.,..

76. Section 28 ofthe (NPS Act) establishes the office ofthe 2nd respondent as follows:

There is established the Directorate of Criminal lnvestigations which
shall be under the direction, command and control of the Inspector-
General.

77. The functions of the 2nd respondent are accordingly provided under Section 35 of
the (NPS Act) as follows:

a. collect and provide criminal intelligence;

b. undertake investigations on serious crimes including homicide,
narcotic crimes, human tralficking, money laundering, terrorism,
economic crimes, plracy, organized crime, and cyber crime among
others;

c. maintain law and order;

d. detect and prevent crime;

e. apprehend offenclers;

f , matntain criminal records;

g. conduct forensic analysis;

h. execute th" directions given to the Inspector-General by the Director
of Public Prosecutions purs.!ant to Article 157 (4) ofth? Constitution;

i. co"ordinate county lnterpol Aliairs;

i. in|lestigate any matter that may be relerred to it by the
lndependent Police Oversig ht. ,Llutho rity; and
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k. periorm any other iunction coni.erreC on it by any other written
I avt.

78. It !s ceitain from a reading oI the Ccnsiitr.ltion and enabling statutes ihat both- the

1* and 2id respondents' mandate is grounded in the Constitution. Supplementaryto this
is their enjofment oi absolute independence as they carry out their role. This is a factor
that has been appreciated by the courts, which as a result are generally reluctant lo
interfere with the stated mandate.

79. Lenaola f. (as he then was) in the widely cited case oi Justus Mv/enda Haihenge

[supra) with .egards to the constitutiona! mandate of the 1't respondent held at
paragraph E ofthe determination as follows:

"lt is now trite that Courts cannot interfere with the exercise oi the
above mandate unless it can be shown that under Article 157(11):

(i) he has acted wlthout due regard to public interest,

(ii) he has acted against the interests ol the administration ofjustlce,

(t!i) he has not taken dccount of the need to prevent and avoid abuse
ol Court process.

These consid.erations are not new and have over time been taken as

the only bar to the exercise of discretion on the part of the 7st
RespondenL I say so taking into account the Iollowing decisions where
the issue has been addressedi'

80. Ogola J. in the case of Daniel Ogwoka Manduku (supra) as cited by the 3rd

respondent appreciated the 2nd respondent's mandate while citing other authorities as

seen below:

"The powers of the police to investigate a cime cannot be chollenged
because the police is there principally to combat crime. It is thereiore
not possible to stop any criminal investigations unless the foundation
of such investigations is maliciorrs or is an abuse of power.

.5L. Odunga J. in lsaac Tumunu Njunge v Director ol Public
Prosecutions & 2 others [2076] el R, said with regard to.the power of
the police to investigate:

"42. lt is however my vie,i./ that the police are clearly mandated to
investigate the commission of criminal ofiences and in so doing they
have powers inter alia to tale statements and conduct lorensic
investigations. ln order Iot the applicant to succeed he must show that
not only qre the investigations which were being done by the police are
being carried out with ulterior motives but that the pr"dominant
purpose of conducting the investigations is to achieve some colloteral
result not connected with the vtndication of an alleged commission of a
criminal offence. lt must always be remembered that the motit/e of
institution of the criminal proceedings is only relevant where the
preclominan't purpose is to further som? other ulter!or purpose and as
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long as the pros?cution and those chargeii viith the responsibility ci
making the declsions to charg? act ln a reasonable manner, the Hlgh
Court wDuld be reluctant to interveng,"

ln Pauline Althiambo Raget v. DPP & 5 1rs,, [2016J el.:LR, a casz where
breach of right to equality utas alleged to hsve bee,-t violatzd by
investigations of an oifence, Onguto l. hekl, and i agree, that-

"l have also been unable to see how in investigating an alleged
criminal condltct or activity there could be discrimination or c practice
of inequality befote the law, The respondents are enjolned to
investigate any allegations oJ crimlnal actlvlty or conduct both by
statute as well as by the Constitution, The investigations may talil
them to anyone including the petitioner. They could investigate on
their own prompting or upon belng prompted by any member of the
public as did the lnterested party in this case. ln so doing, it is a legal
mandate they would be undertaking."

81.. F.om the foregoing it is clear that the courts will generally not interfere with the
mandate of the 1't ancl znd responden'Ls, However, where the circumstances o[ a case
justifo an intervention, the court will not hesitate to do so in the interest ofjustice. The
Constitution itself anricipated these siruations as can be seen under Article 165 (3)(d)
(ii) of the Constitution, which states as follows:

(d) jurisdiction to hear any question respecting the interpretation of
this Constitution including the determination of--

(ii) the question whether anything said to be done under the authorlty
oI this Constitution or of any law is inconsistenf with, or in
c o n tra ve ntio n of, th is Con stitutio n.

82. Further the Lrt respondent while exercising his constitutional power is mandated
under Article 157(11J of the Constitution to act as follows:

ln exercising the powers confeffed by this Article, the Director of
Public Prosecutions shall have regard to the public interest, the
lnterests of the administratton of justice and the need to prevent and
avoid abuse.

83. Likewise, Section 4 of the 0DPP Act outlines the following as the 1tt respondent's
guiding principles:

a. The diversity ofthe people ofKenya;

b. impartiality and gender equity;

c. the rules ofnatural justice;

d. prornotion of public coniidence in the integrity of the office;

e. th? need to dischargz the functions ol the Oirtce on behali rj the
peop!e of i{en,va;

C=



Hofl i:uil 3 2 oiheis v Orr3cioi oi Puahc Piosec'-lirons & 3 oih3rs: Regisiiar oi Companiei e ii^orh3is
(lnieresied Parties) [2021] eKLR

t. the neetl io setve the cause Di justi.e, prevent qbuse ol the l29ol
process ancl pttblic inter?st;

g. protedlon oi the so,/zreignty ofthe Oeople;

h. .secure the observance oj democratic values and princlples; and

i. promoti on ol c o nstitutio na I i sm.

84. ociuaga ,. while discussing the delicate balance bet',veen instigation of criminal

pioceadings by the 1rt respondent and this couit's intervention in the case ofAgnes
Ngenesi l{lnyua aka Agnes i(inyr,ra v Diiector of Public Prosecution & another

[2019] elilR siated as follorvs:

"42. It is bears repeating that ln these types of proceedings the Court

ought to be exttemely cautious in its findings so as not to preiudice the

tntended or pencling criminal proceedings. ln a petition such as this
the court ought not to transform itseU into the trial court. In

determining the issues raised herein the Court will therefore avoid the

temptation to unnecessarily stray into the arena exclusively resented

for the crimina! or tria! CourL

43. The generdl rule in these kinds of proceedings is that the Court
ought not to usurp the Constitutional mandate of the Director olPublic
Prosecutions to investigate and undertal(e prosecution in the exercise

of the discretion conferred uPon that offce under Article 757 of the

Constitution. Therefore, mere Iact thctt the intended or ongoing

crimina! proceedings are in all likelihootl- bound to fail, is not, on its
own and without more, a ground for halting such proceedings by way
oJ judtciat review since iudicial review proceedings are not concernecl

with the merits but with the decislon making process. An apPlicant

who contends that he has a gooil defence tn the criminal trial ought to

be advised to raise the same in hls defence before the criminal trisl
instead of invoking this Court's iurisdictlon with a view to having this
Court determine such an issue as long as the criminal process is being
conducted. bona iides and in a fair qnd lawful manner' However, if the

applicant demonstrates that the criminal proceedings that the police

intend to carry out constitute an abuse of process, the court will not
hesitate in putting a halt to such proceedings"'

85. The court went further to state that:

"50. It is therefore clear that urhereas the discretion given to the

ResPondents to prosecute criminal ofiences is not to be lightly
interfered with, that discretion must be properly exercisecl and where
the Court linds that the discretion is being abused or is being used to

achieve some collaternl purposes which are not geared towords the

vindication of the commission oi a criminql offence such as with a view
to forcing a party to submit to a concession ol a civil dispute, the Court

will not hesitate to bring such proceedings to a halt, Hov.lever, it must
be emphasisecl that a consi.itutional petition challenging prosecution
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does not deal with the merits ol the case blu only with the pioc?ss. The
Court in such proceetlings is mainly concernecl with the questlon ol
iairness to the petition?r ln the lnstitution and continuation of the
criminal proceedings and once the Court is satlsJied that the same ara
bona fides ond that the same are being conducted in a fair manner, the
lligh Court ought not to usurp the Jurisdiction of the trlal Court and
trespass onto the arena of tria! by determining the sufrciency ot
otherwise of the evidence to be presented against the applicant,
Where, however, it is clear that th"re is no evidenc? at ali or that the
prosecution's evidence even if were to be co ect ,,ttould not disclose
any offence known to law, to ailow the criminal proceedin$ to
contlnue y,/ould qmount to the Court abetting abuse of the Court
process by the prosecution."

86. Perusal of the mateiial presented before this Court is necessary ro ascertain
whether the 1't and znd respondents adhered to the dictates of the law. What is clear is
that the petitioners case revolves around their complaint that the 3.d peritioner,s
particulars were fraudulently charged and soon thereafter learnt of the existence of
Account no. xxxx held at the Culf Bank Limited. They say this account was used to take
out credit facilities by the alleged directors. on the other hand, the 2nd interested party's
criminal claim constituted the fraudulent use of its titles of land as security for credit
facilities advanced by rhe Family Bank ro rhe 3.d petitioner and the credit tacility
advanced to the 3.d petitioner by Gulf African Bank. The 1tr respondent in their
communication to the 2^d interested party,s advocate did indeed acknowledge that the
two matters were different and could not be merged.

87. What emerges from the petitioners documents in support is that first, the parties
relationship was contractual in naiure based on their commercial relations with each
other which was well noted by okwany I in her determjnation in Barons Estate Limited
v Atticon Limited & 5 others [2019] ercp. and Earons Estate Limited v Atticon
Limited & 5 others [2020] eKLR which is a public document for this Court,s reference.
0kwany J notes in both rulings under paragraph 10 and 39 of the rulings that rhe
supposed titles were given voluntarily, This was affirmed by the Znd interesred party,s
letter dated 2nd October 2 018 ro the 9d interested parry that indicated they had ptedged
their land and surrendered its titles.

88. As has been found severally. this court cannot ascertain the veracity of the claims oi
the parties in this matier as this is the preserve of the trial court. What however this
court takes note of is the material placed belore it. The preceding acccuni reveals
pertinent information concerning ihis case which as it r,.uas 

',^rell within rhe knowledge of
the 13t and 2nd respondents.

89. It's agaiirst ihis backdrop that I question whether the 1sr and zn.t respondents
actions were founded in good fairh taking inro consideration ihe prerequisites of Article
157(11) ofthe Constirution and Section 4 ofthe ODpp Act. Lenaola Jin ihe case oflustus
Mwenda l(athenge (supro) after summarizing a plethora of cases soeaking to rhis iopic
ca me to,.-he follo,,'ring conclusion.
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"The reasoning ln all the abo,le cas?s vJollld leat! to only one

conclusion; ,,vhereas the DPP hns the ultimate discrzian ln

determining \vi'tlch cotnplaint shor.tld leatl to a crimina! proseiution,

where that power is se?n to have been mo-niiestly abused, the tligh
CoLnt can int"tvene by po',,ters conjerred by tlrticles 155(3)(d)(i!) of
the Constitution and stoP that lbuse, including u/here the Courtsystem

ls belng $2d to settlz scores and to Put an accused person to greot
expense in a case which is clearly not otherwbe prosecutable."

90. The Couit oi Appeal in rhe case of Commissioner of Police & The Diredor of
Criminal Investigation Depaitme.!t & another v I{enya Commercial Bank limited
(Supral whiie upholding the Liigh Court's decis!on pronounced as follows:

"...in exercising powers donated by the law, lncluding the power to

direct the Inspector General to investigate an allegation oi uiminal
contluct, the DPP is enjoined, among other consideration;, to have

regard to the need to prevent and avold abuse of the legal process. The

court on the other hand. is required to oversee that the DPP and the

lnspector General undertake these functions in accordance and
compliance with the law. If it comes to the attention oI the court that
there has been a serious abuse of power, it should, in our view, express

its disapproval by stopping it, in order to secure the ends of justice,

and restrain above of power that may lead to harassment or
persecution. See Githunguri V. Republic [1985] LLR 3090.

It has further been held that an oppressive or vexatious investigation
is contrary to public policy and that the police in conducting criminal
investigatlons are bound by the law and the decision to investigate a

crime (or prosecute in the case oJ the DPP) must not be unreosonable

or macle in bar) iaith, or intended to achieve ulterlor motive or used as

a too! for personal score'settling or vilification. The court has inherent
power to interfere with such in|/estigation or prosecution proc*s. See

. Ndarua V. R. [200?] 7EA 205. ,ee also Kuria & 3 Others V. Adorney

Cenerol [2002] 2KLR 69.

91. The Couri went ahead to express itself as follows:

"While the law (Section 1934 of the Criminal Procedure Code) allows
the concurrent litigation of civil and criminal proceedings arising from
the same issues, and. while it is the prerogative of the police to

investigate crime, we reiterate that that power must be exercised

responsibly, in accordance with the laws of the land and in gooc)

faith...lt is not in the public interest or in the interest of the

adminbtratlon of justice to use criminal iustice process os a plwn in
civil disputes. lt is unconscionable and a travesty of justice for the

police to be lnvolved in the settlement of what is purely a civil dispute

being litigated in court....."
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iiii) yyheth.3r th e Petltioners' Ilindamental rights ai.!rl lreedoms ,,,/ere
threatened or yiolated specifically under Articles 27, ZB, 29,3e, 47
and 50 oftha CoEstituiioit

92. Fiom the above analysis it is clear that the petltionei, 4rh respondent, 2nd - 4tr,
inteiested parties raised complainis with ihe 2nd respotdent. The same needed to be
investigated by the zna respondent and a decision made by the 1tr respondent on
u/hether to charge anyone or not. The 1'r a d 2nd respond2nts aie under no obligation to
disclose every step taken in ihe investigetion to the complainanis or this coui-L Any
challenges and/or shortfalls should be raised with the trial court. On the other hancl rhe
2nd respondent has a dufy to prooerly investigate the complaints raised by the
petitioners, and balance the evidence against that which they have in respect of the
coinplaints by the other parties. Theieaiter they can d€cide on the l,ray forward on the
advice of the 1rr respondent.

93. I base this opinion on the fact that there are already numerous cases of a civil nature
between the parties, stemming from family and contractual relationships. The court has
however not been presented with sufficient material to make it stop the investigations
aird/or the arrest or charging ofany party. To do so would be to usurp the powers ofthe
2nd respondent.

94. lt is the petitioners contentioo that the 1'r and Znd respoadents intended arrest and
prosecution with relation to the ongoing civil, commercial and family suits is a
contravention of their rights as provided under Articles 27, ?8,29,38, 42 and 50 of the
Constitution. The respondents on the other hand in their grounds of opposition assert
that the process of arrest and prosecution are processes provided by law and in essence
do not tal(e away the petirioners rights under Articles Z?, +g and 50 of the Constitution.
Secondly, they contend that the petitioners have failed to satisfy the threshold set out in
the case of Anarita l(arimi Nieru v Republic (1929). This is because they have merely
stated their righis failing to demonstrate how each of the specific rights have been or
will be infringed upon if the criminal proceedings proceed. It is accordingly argued that
their case fails the ripeness test.

95. To satisfy the threshold set our in Anarita l(arimi's case as submitted by the
respondents, the peritioners are required to detail the facts that led up to the violation of
the mentioned righrs. For the claim of the right to fair hearing, they should show that the
dispute was not resolved by the application of the law, and neither r,.zas it decided in a
fair and public hearing before a court or !mpartial tribunal. lfir is discrimination to show
that their treatment in the process was not equal to what persons in a sim-ilar position
receive. lf it is human dignity to show for instance degrading treatment. If it is the right
to fair adrninistrative action they should sho.w they were not accorded an opportunity to
be heard, nor gi'ren reasons for aciions taken out against them that -would have adverse
effects on them.

Article 27 oi the Cons(itution on equality and flreedom r.rom discrirnination provides
that:

1. Every person is equal before the lsyv and has the right to o-qual

protection oncl equd bzneflt oi the ldw.
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2. Equality includes the f,ll! ant! eq al znjoyment oi all rights antl

fundamental freedoms.

t3). ..

96. ln the case of iohn llarun l4wau v lndependent Electoral r\nd Boundaries

Commission & another [2013] el{LR the scope of this right was expounded upon as

follows at paragraph 33;

"..,1t must be clear that a person alleging a violation oi Artide 27 oi
the Constltution must establish that because ol the distinc-tion made

bet\een the clalmant and others, the claimant has been denied equa!
protection or benelit ol the law. lt does not necessarily m.eln that
dilfetent treatment or inequality will per se amount to discrimination
ancl a violation ol Article 27 of the Constitution' It is my view that the

regulation is justified and reasonable. I am thercfore in agreement

with the sentiments ol Khanna J in in the case ofState oi KAsatu & Anor
v N. M. Thomas & others 1.976 AIR 490, 1976 SCR(17906 where he

stated as follo$)s;

"The principle ol equaliV does not mean that every Law must have
universal application for all persons who are not by nqture,

attainment ot circumstances in the same position and the varying
needs of difJerent cldsses of persons require special treatmenL The

Leglslature understands and appreciates the need of its own people,

that its Laws are directed to problems made manilest by experience

ancl that its discriminations are based upon adequate grounds. The

rule of classification is not a natural and logical corollary oi therule of
equatity, but the rule of dilferentiation is inherent in the concept of
equotity. Equality means parity of treatment under parity of
conditions, Equality does not connote absolute equality. A

classification in order to be constitutional must rest upon distinctions
that are substantial and not merely illusory. The test is whether it has

a reasonable basis free from arttflciality and arbitrariness embracing

all and omitting none naturally falling into that category."

The next right on dignity which is found in Article 28 of the Constitution provides97.

that

Every person has inherent dignity and the right to have that dignity
respected and protected.

This right was well pronounced and analyzed in the case of Mutuku Ndambuki

Matir-tgi v Rafiki Microfinance Bank Limited [2023.] eKLR where various opines were

exDressed as fotlows:

"50. As regards the right to (lignity' in Ahmed Issark Hasson vs.

Auditor General [2075] the Court held that:

"...the right to human dignity is the foundation of all other rights ancl

togethe|tith the right to life, forms the basis Jor the enioyment of all
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other rights...put diiierently thereoJ if a person enjoys the other rights
in the Bill oJ'rights, the right to human dignity utii! dutomatically be
promotec! end protectecl qnd lt will be violated lf the other rights are
violote,l". See Francis Coralie Mullin v Adminbtrator, Unloi! Territoiy
oi Delhi (1981) ScR (2) s16.

98. The court proceeded to state at paragraph 54 that:

"ln Kennedy vs. lreland [1987] lR 587 as cited in Coalition for Reiorm
and Democracy (COPD) & 2 Others vs. Republic & 10 Others [205] KLR
it was held that:

"The dignity and freedom ol an individual in a democratic society
cannot be ensured iI his communicotioir ol a prlvdte nature, be they
written or telephonic, are dellbetately, consciously and unjustlfiably
intruded upon and inierfered with."

99. The next right in issue is the right to freedom and security in person under Article
29 of the Constitution, which states that :

Every person has the right to freedom and security ofthe person, which includes the
right not to be--

a. deprived offreedom arbitrarily or without just cause;

b. detained without trial, except during o state of emergency, in which
case the detention is subject to Article 58;

c. subjected to any form of violence from either public or private
sources;

d. subjected to torture in any manner, whether physicql or
psychological;

e. subjected to corporal punlshment; ot

f. treated or punished in a cruel, inhuman or degrading manner.

100. Mativo l. in the case of M W I( v another v Attorney ceneral & 3 others [2017J
el(LR underscored the weight of rhis right as follow:

"51.5o important is the right not to be subjected to cruel, inhuman or
degrading treatment or punishment that under Article 25 of the
Constitutlon, it is one ol the Rights that may not be limited-."

101. In addressing the issue of political rights under Article 38 of the Constitution, the
relevant sub-article for purposes oIthe present matter is as follows:

7. Every citizen is fre? to make political choices, which includes the
right--

a.. to )'orm, or participate in forming, a political party;

b. to porticipate in the acti,/ities of, or r?cruit members for, a politice!
Datty; or

e1
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c. to campnign ior d political pstty ot caus?.

10 2. With reie.ence to Araicles 27,28, ?9 aird 38 oi,:he Consritution, the petitlorers in

tlreir plea(ings have nol in any wal deinoirst.ated precisely hov/ these rights have'reen

infrin-geC. The nghts are stated without an/ material io support their existence. This is

because the facis relied upon dc not bear aoi satisfy the eierrrents alluded to in these

Articles. Theie is no evidence oi malice, unlawful actions, want oi authoriiy, harassmeni

o. intimidation by the 1't and znd respondents. Theie is also no ev!dence oi
mairipLrlation by the 4th respondent, Z.d, 3(d and 4th interested paities. Moreover, there is

oo evidence oi iifluence of his political stanC used against the 1rt petitioner.

1C3. This as a consequence renders their arguments of vioiations of ihese rights
unsustainable. Furthermore, their argument fails the thresho!d set out for constitutional
petitions. P-egarding this matter, I associate myself with the insiBht provided by Lenaola

| (as he then was) in the case of Eliud f{yauma Omr,/oyo & 2 others v lienyafia
University [2014] eKLR at oaragraoh 50 r,vhere he cited several authorities with
approval:

"..,in Mathew Okutanda v l/linister oi Health and Meclical Services clnd
3 Others Pet No,94 of 2012 MajanjaJ in agreementwith the decision in
Anarita ]{arimi Njeru \/ Attorney ieneral 19790 KLR 154 state*

"The fact that the case was one that invol'ved enforcement oi economic

and social rights did not however relieve the petitioner of the
responsibility to plead a case that disclosed a violatton of iunclamental
rights and freedoms with due particularity, as in such matters d
petitioner hdd to plead with particularity that of ,,A,/hich he complained,
the provision said to be infringecl and the manner in which the
p articu lar rig ht w a s v i olated-"

In Trusted Society oi Human Rights Alliance v Atiorney Genetal an()
Others Pet N.o. 229 of 201.2 (unreported) the Court noted that;

"lt was not necessary to set out the violations with mathenatical
precision but in a manner that will enable the respondent havenotice
of the allegations anrl deiend himself or herselfand to enable the court
adjudi c ate th e vi ol atio n. "

ln Daniel Chachct Muriri v Aitorney General Petition No.41 of2O11
eKLR the Court stated;

"Availability of other a,tailable avenues for redress of grievances does

not however prevent the petitioner from approaching this court
alleging breach of his fundamental right ancl freedom. Such claim
must howe,ter be precisely stoted and the particular provision

infringed ta enable this court, sitting as a constitutional court ta
address the grievances and frame appropriate reliefs."

104. Moving over to the other rights, the petitioners claim ihat their rights under
Articles 47 and 50 of the Constitution were ,riolated. ArticLe 47 oI the Constiiution of
Kenya p rovides as folLows:
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a. E\/?ry person has the rlght to administrati,.le qciion tho.t is
expeditiou s, eiJicient, lawful, reasonable qn,j procecl!!rdlly iaii.
b. if a right or fundamenta! freeilom of ct perscn has bezn or is likely to
be qtlversely alfetted by administrdtir./e action, the perscn has ihe
right to be given writte reaso ns ior the action.

i05. Furth.ei uadei the Fair Adinirisrrative Acrions Act, No. 4 of 2015 ,."rhich gi,z:s
efiect to lhis Aiticie p.cvides redress to aggiieved pariies as follo-,vs:

Section 7

(1)Any person who b aggrieved by an administrative actlon or
decision may apply ior review of the administratire action or tlecision
to_

a, a court tn accordance with section A; or

b, a tribunal in exercise oi its jurisdiction confeied in that regard
under any wrihen law,

7(2) sets out the grounds under which an administrative action may be

106. The prominence of fair administrative action as a coostitutional right was
appreciated in the South AFrican case of president of the Republic of South Africa and
Others vs. South African Rugby Football Uirion and others (CCT16/98) ZOO0 (1) SA
1 at paragiaphsl.3s ,136 where it was held as follows:

"Although the right to just administrative action vtas entrenched in
our Constitutton in recognition of the importance of the common law
governing administrative re,Jiew, it is not correct to see section j3 as ct

merc codilication of common law principles. The right to just
administrative action is now entrenched as a constitutional control
oyer the exercise of power. principles previously establishetl by the
common law will be important though not necessarily decbi,./e, in
determining not only the scope of section 33, but also its content. The
principal function oi section 3j is to regulate conduct oi the p,rblic
administtation, and, in particular, to ensllre thqt wh"re action tal@n
by the administration affects or threatens individuals, the procedures
follouted comply with the constitutional standards oi administrative
justice. These standards will, of course, be informed by the common
law principles developed o'ter decades..."

707. Closely related although different ro rhe righi to fair administrative action is the
right tc iair hearing as set out under Article 50(1) oi rhe Corstitution. This Ariicle
p rovides rhat:

Every person hos the right to have any dispute thqt can be resolved by
the application oi law decided in a fair anrJ public hzaring beiare o
collrt or, !)'appropriqte, anoth?r intlzpend2nt and impaftlal tribuna!
or body -([



llon.FML & 2 oihers v Directoi oi Public Prosecuiions & 3 oihers. Rggist,.ar oi Companies e l0oihers
(lnterested Pa.iies) [2021 I eKLR

L08. The Court ol Apoeal in rhe case of Mbalu l4utava (supra) discussing and
difierentiating the two principles opined as follows:

"22. ...Although on the surface, the three principles app?at to rcfer to
the same thing, on deeper examination they are of difierenl legal
character and their appllcation may not be necessarlly the same.
lvithc,rt attempting to la! an exhausti'./e disttnction, th? right to fair
admtnistratlve nction under article 47 ls ct distinct right from the right
to iair hearing under article 50(1). Fair administrative action on the
other hand reiers broar)ly to administrative justice in public
adminislration. It is concerned mainly with conttol of the exercise of
administrative powers by state organs and statutory bodies in the
execution oi constitutional duties and statutory duties gulded by
constitutional prtnciples and policy considerations. The right to fair
aclministratiye action, though d fundamental right, ls coniP-rtual and
flexible in its application and as article 24(L) pro'tides, can be limlted
by law. "Fair hearing" in article S0(7) as the text stipulates opplies
where any dispute can be resolvetl by the application of the law and
applies to proceedings before a court or, il appropriate, another
inclependent and impartial tribunal or body.

It is clear thatfair hearlng as employed in article S0(7) is a tern of art
which exelusively applies to trial or inquiries in judicial proceedings
where a final decision is to be mdde through the application olla' to

facts. By article 2 5 that right cannot be limited by law or otherwise."

109. Guided by the law and cited authorities, I note from the petitioners pleadings and
the annextures that they notified the 13t interested party of the change of particulars of
the 3'd petitioner in a lefter dated 18th October 2018.The 1'r interested party acted on
the complaint. They went ahead to lodge a complaint with the 2id respondenton the
alleged fraudulent change and the account held at Gulf Bank Limited on its behalf in a

letter dated 23td May 2019, The 15t respondent responding to the 4u respondenfs,2nd
,3'd and 4th interested parties' advocates communication to the z'rd interested party,
notified them in a lefter dated 13rh February 2020 that the complaints were separate
and distinct.

110. The petitioners adyocates in their further communication to the znd respondent
dated 27th luly 2020 Iisted the facts revolving around the case. The record does not
reflect any response from the 1't or 2nd respondent- The petitioners advocates in their
Ietter dated 25ttt February 2021 addressed ro the 2nd respondent highlighted the
petitioners grievance that their complaint had not been actioned. Moreoyer, theirlight of
the turn oi events in the matter. No evidence was adduced by the Ltt and 2id
respondents to the contrary.

111. From the foregoing discussion it is clear that there is an unresolved issue
bothering the petitioners. It is however not ihis court's duiy to determine whether the
petitioners are guilty or not as already emphasized. This mandate belongs to lhe trial
court as presented by the 1't respondent. It is however, rhe duty of this (ourt to
determine v'/hether the 1'r and znd respondents employed ihe laid down constitutional

Petition e068 oi2021 lKenya Law Reports 2024 Page 31 oi 35.
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Piirclples and valu-.s as is necessary when ca.iying out .heir mandate. The 1i( and Zrd
;espondents as esDoused in the fi,-st issue tu.ned a bliild eye to !.elevant iacts lvhich is
one oithe elernents that should be considered if the right to faii administfaiive action is
io be inract.

112. The iesult of this oversigirt wouid reasonably !a tuin affect and threaten the right
to a fair trial as would be pi-emised on inoppcrtune facts. The respondents moreovei
overiooked the petit!oners ccncerns through their various communication even il light
of the fact that their decisicn would have adverse effects on th.e petirioners. In addition
to this the znd respondent iailed to respoad to the petitioners communication as per the
court record.

113. lt is appreciated that the mandate of the 1'r and 2nd respondents is empowered by
the ConstitutioE and this court would be quite hesitant to interfere. This however can
only occur where there was no violation of fundamental rights and freedoms as
safeguarded by the Constirution. i find that the 2"d respondent ought to have fullF
investlgated the petitioners' complaint before even .onsidering charging them. There
was therefore a violation of ihe petitioners' rights to fair administrative action.

Issue No. iv. Whether the pedtioners are entitled to general, exemplary, and
punitive damages

1!.4. Among the reliefs sought the petitioners pray that they be a.warded general,
punitive, and exemplary damages. Aie they entitled to these damages,'

The Court of Appeal while aCdressing the question of damages in the case of Gitobu
lmanvara & 2 others v Attorney General [2016] el(LR pronounced as [ollows:

"-..the South Alrican Case of Dendy v tJniversity of Witwatersrand,
Johannesburg & Others - [2006] L LRC 297 where the Constitutional
Court o/ South Africa held that:

"...?he primary purpose of a constitutional remedy was to vindicate
guaranteed rights and prevent or deter future inhingements. ln this
context an awarcl of damages was a seconrlary remedy to be made in
only the most appropriate cases.

"...The primaty object of constitutional relief was not compsnsatory
but to vindicate the fundamental rights iniringement and to deter
their iuture infringemenL The t$t was not what would alleviate the
hurt which plaintifl contended for but what yvas appropriate relief
required to protect the righ^Ls that had been infringed. Public policy
considerations also played a signilicant role. lt was not only the
plaintiff&#3g;s int?rest, but the interesb of society as a whole that
ought as lar as possible to be served when considering an approoriate
remedy,".,...The Supreme Court oi Canada established a consideration
on when a remedy in a Constitutional ,tiolation case is "just and
qppropriate" in Douce!-Boudreau ,t. Noya Scotia (Minisi-er oi
Educotion),2003 SCC 62 to include, a rernedy thctt tylll :

i. lvleaningf!;!ly vindicate the rights ctnd frzedoms oithe clqimants;
/'- ^t'3
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ii. emplcy means that o.r? legitim,lte withln the irtmzworl; of our

constitl!,:i on a ! dem o cr a cY ;

iii. be a iuClcial remecly tvhich vindicates the right tvhlle invcking the

iunction and potvers of a court; and

iv. b? fair to the party against whorn the order is made.

Consistent with the above j'rdiciol experience and philosophy, itseems

to us that the a,,vard of dctmages lor constitutiona! violations of an

individln!&#3 g;s rtght by state or the governm.nt are reliels under

public laut remedies within the discretion of a trial court, however, the

court&#3g;s discretion for award of damages in Constitutional

violatio cases though ts limited by what is 'appropriate and i ust"

according to the facls and circumstances of a particular case' Asstated

above the Primary purpose of a constitutional remedy is not

comPensatoty or punitive but is to vlndicate the rights ''lolated and to

prevent or deter any future infringements' The approPriate

determination is an exercise in rdtionality and proportionality' ln

some cases, a declaration only will be aPpropriate to meet the iustice
of the case, being itsetl o po'n erful statement which can go a long way

in effecting reparation of the breach, if not doing so altogether' ln

others, an award of reasonable rlamages may be called for in addition

to the declaration. Public policy considerations is also important

because it is not only the petitloner&#39;s interest, but the intetests oI
society os a whole that ought as far as possible to be served when

considering an dppro priate remedy."

115. Similarly, the court in the case o[ lrene Donna Shamala v NIC Bank Limited

[2021] eI(LR opined as follows:

"56....ln awarding general damages, the court is requirecl to ptovide a

iustiJication for the figure arrived' at' Support for this statement is

iound in the decision of Peter Maul<i ltaiienia & 9 others v Chlel of the

Defence Forces & another [20L9] eKLR v)here itwos held that:

"96. Award of damages entails exercise oi iuilicial discretion, which

should be exercised iudiciolly. The discretion must be exercised upon

reason and Principle and not upon caprice or personal opinion' The

jurisprudence that has emerged in cases of violation of fundanental
rights has cleared the doubts about the nqture and scope of this public

law remedy e'tolved by the Courts, The following principles clearly

emerge irom decided cases;

i. l4onetary compensation Ior violation of fundamental rights is now

an acknowlet)ged remedy in public law for enforcement and protection

of fundamental righ*;

ii. Such ctaim is distinct from, and in addition .io ?emedy in private

law for damages lor tort;

Peaiiron EO68 ai 2021 lKenya Law Peporis 2024 Page 33oi35
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iii. This remedy would be available ,yhen it is the only practicable
mocle of redre$ available;

iv. Against claim Ior compensation for violation of a fundamental
right under the constitutlon, the dafence ol Sovereign immunity would
be inapplicable.

116. i arn guided by the above decisions and see no i.eason to depart from then. larn of
the view that an award of general damages is not merited !n light of the foregoing
analysis and circuinstances of this case. What is appaieot from the material placed
before this court is that this suit's intention is geared toy./arCs ensuring thar the 1tr and
2od respondeilts are estopped from violating the petitioners' rights whi.h they have
partially succeeded in. They have however failed to justify why they should be granted
these damages.

'117. As to punitive and exemplary damages, it is important to state that these are
damages which are norrnally awarded where the respondents'conduct aggravated the
violation of the petitioner's rights. They are normally awarded to punish the respondent.
Pfimarily where the conduct was motivated by malice. I find that in the instant case the
respondents actions did not amount to such as no evidence was adduced as earlier
stated to prove this exacerbation.

118. ln the circumstances of this case, I am guided by the decision of the Court of
Appeal in the case of Bank of Baroda [t(enya] Limited v Timwood products Ltd
[2008] eI(LR which sets our the principles for awarding exemplary damages as follows:

".-.in lknya such damages are awardable only under two
circumsta nce s, nam ely: -

"(i) where there is oppressive, arbitrary or unconstitutional action by
the servants of the government; and

(ii) where the defendant's action was calculated to procure him some
benefit, not necessarlly financial, at the expense of the plaintill - see
oBoNGO & ANOTHER V. MUI' CIPAL COUNCIL OF KISUMU [1971] EA 91

which approved and applied the principles of the English case oI
ROOKES V. BANARD & OTHERS [1964] AC 1129."

Also see Abdulhamid Ebrahim Ahmerl Vs. Municipal Council of Mombasa [2004]
EI(1P..

11.9. Having iound ihat the 2nd respondent did not iully act or investigate rhe
petitioners' complaint lodged with him, I direct him to act on the same and forward his
findings to the 1'r respondent within 90 days. During the 90 days the 15r and znd

respondents shall not charge or ariest the petitioners. Save for the above, I find no
merii in the pstition which I h.ereby dismiss y/ith cosrs.

Orders acco rdingly.

DELIYEEED ONLINE, SIGIIED AND DATED TII15 3OTH D..IY OF NOYEUISER,2O2l IN
OPEN COUITT AT MILIM.qNT ilAIROBI.

t,.I. Oi\IG'UDI
-i:l 7J-
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R€dponse

bnen (listrii:,i.it3ci for the ion'; ;airi season planting'

r hort Rains Long Rains :Total

i period I Period

,f ...-i ,: : r:.i'i.,- - ij:::l r:'1lil! -'' :

+.

aeYaCInan

1 t i'\ 2021121
'!35,733', 23s.733

r 94E, i60 3,950,950 ' 4,399,1 l0 '? ; FY 2C22123

i 3 t, FY 2023121
.-.--l-. - ----

2,4",5,61)7 i i,t40,7861 3,585,483

i 3,393,857i 5,327,469: 8,72L,326
L_ _-t-------

, TOTAL
'I

Distributon plan for Ccunties !s guided by narional acreage and annuai

budgef per countv anij rhe vallle chain as estirnated by MOALD, Data for

distribution per County is surnmarized iri annex 1 (a) to (d).
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6. i lvlet-is Distrlbutrris ; Open Tender method

7
I 
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Cren Tenrier method

6. f4irrjingu Mines Er ;aniii7s1 ti: )',.t1 Dpen Tender rnethoii

7, Kel Chamicals Lto'

8. Chiromo Fertilizer Ltd

Open Tender method

Open Tender method

' Operr Tender method

i--- .j

9. ' Yara East Africa Ltd

L0. OCP internatiorrai Lid OFen Tender i-nethoci

Ail the suppiier abo',/e e;<cept SLDR internaiiofral vJele ali/errcied ic stippflr,'

ierliiizer on i:onslgnrreni casis

Prccrrremeri cti ier!-llizerfor r.i.-,e ?l:)2i2it73 icng i'airrs seasol anC 212:il7A79

3i3= riil';s se?SD;' ri/as 41rie'ty il.e Ken1,; j..lati,:nai 1ta,-iing COrpOiatiO,r

(;{i" tCj.

-rei;ii:: ii ,:rr: ui;ar,ti: i"3 )?,'silrrr:r ?,'€ C3;-,tur91 ', ,noar, 2 litj. 2 {bj
a r:,.1 :; ,"j ;

t, gL



i.... ji;-1C)i:iilt :',.t;'.lii: j'1,-i$.; .1-!J:':.: ij,,il,!i-:.';:,'it'.i:';,

Raqp0n$e

'ai'lE 
i,:' i.tt: t"-.ny:]j3t]i ir:31-:; !:Lr :-r;jjl:)iiti5 ;]:l 3 ':r.r!:si.jii' .1L1.':"1:1.,.1i]-'l ij ii;; tl :.: F:'.i

2t2::.i .:!i.2.::i?il'l arit ?023ii..i is iGl"i-;,8. ?:j"riil.€,:,';r..ji!ptrr'e;5 ]ti:irxe;3

ici., t(.t ('-',1.

tr Summary payment to suppliers

Period / Season iAmount Paid
Ii(Kshs,)I

1 Long Rains seascfl ?.02u20?2?(
x
I 1,053,450,;,l75

,2 Slrot Rains 202212023 2,545,065,200

;3 Short Rains 2Q'23!2024

Long F.ains Season 7A?3!2A24 as at 11312024 (cn

goinq)

.1r161,593,087

:!.,217,83.+,8374

Total subsidy Paid 9t977,943,899

.*

Payfient of suosidy component ior ?A22 I 20'i3 long rains season was

prooesseci by KNTC,
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gl:a iri: :!a:l!1,i-;5i;i !.ri ,-,3:-lC,.-:.i -ia,-1i i,-i t:i ?i.i.,.:-.ilt r.,i g21,.', ..i::-,[i;r 

=i:, 
S.= .-lU,:,:=

i*1,;jl:r. i'-iE -:;,i':l::!01.;i:r: ;li! l:;1', '-i:;r-,1 
.:-1i,C-,.: ?-;-.-,i.-..;i; ;i ,i-i;..t.'.. ii,;;=r r:

sirciisel]5Ei.i lEGi3r.,l.ir1. a,r.i 3= a=;lr,Jri i''iJ ;a.ric::, ,-_-, .i?L]l i.:lns 3: :i.-,:it:?=.,5?

;Li:1 j.j 3lii-Ei.r AU t i-.j 'r-ij-!3ir: . Ti ij:jr9! ;ie.i;t.'Ji. /)i; ;::C=3 ;g i:lrt
'g.djh' i=ai\4E.,;lit.,l.ilcr lDusE,s f aili:Ir':,,lr.lrir':l i)LrE 3inil3lo..t.; ;nt lj3/vloircl

-:5Bjor(j-]ua-auJjii-lrjid iril a,-{j. '^J tZi)Z-ZZtZ.,c,; s.iez11l! ;o recr.,,,] t,J:.iaui,;
i.o a/\liap pU ;cr sretlcicins io i-rciteLlsioa.r roj oFrlsanb?) (6ai zz0T.

rzU{:ii t7;lTE;E I.,J 'Oft j30U?1 i Uer..ilasll.le^tlE UL.t r-l Iajqr Bdfi\i at-{j_

.l.i t.intes

p,3oi i.rc ?+epupL'.1 5',6cjll\t :.riqil/vi 3u!i ui sr gtrlr- 3paa3 n3uu..a-i pile sJa?tfrljaj

oiq 'atu11 'siazrlUsJ i5r1 si:nlictd dpCr;s ieqi suollezrue5l,; qint ira.l;uq.reci

sEq SdlN 'ruaura6ue.ue siu: r16nri.;rr,L /qi.ii,:ras pcci isooq ct- jj"jja ue

ui sijteqf 3nle^ paler]osse pue i_iotltnilord EcoJ ui 5iseq /,rua6e ur_, saiiirlns
laliio pui? slrr,iur u-i.ru1 ap1,ro.rd leqj eer;teo irai5e.ielui ,1rinn sdrqs;aul._ied

sseuisrrQ ,.ii saFenua g.Jlij '}er.il si lle:! aq ;_ u.tp-:frr:ti rlplsqns }og ajlj japuil

-4aitqiilslii !Oi.,i 5E\\ ilslrutl-1 ()i; 1e1de;i r.i /i.t lj3ii!jdr!:-i jei_]C;l.ii:Litt^r lics a..{r

'3"lg,.1iJi.i!:i lES l,c u o irrn pr..jii .ieztirija'i

i?fti-lr-tg.t5i EIPO 3r!0ij iO! SaOp g.j:)i'( j;r\a,,r,Oli '=Uf,_:e-f6C.r77,prsq+ ! i:.ri'l ,?DUil

:=ri;l:ia; ;r ..:ii r 
j n i ;l;sl I liul:' ii i :,;e.iri:;id' I [r E;.j idu;? t3.i l.lj€a 5?Lr g;:;r(

-losuodsay

' : u(il0e,r A(l .t\t dd rls ..rt?l.luri ui,

rFi{lC puU'.riuJti0.lC aptsqris, }r,l LihriDrilt. i,ralt}q.iJtiIti .je?:,lrtja_J

.+rlr ],Ur'r\i'r1lii !,ti:t :i1r;,'0\.!Ul. "l8:'i{{ i;,ll1tjrt*,ti,rti r;.i.!itljAj li?liLtU}i gV.l ;



5,-,--_:*l_::._,..1 ra.-::-,'li.r:;l ie.-:-r:iir:: rr.-r':;,-.e.'::i:',1:-; ;: ii,:rl6.ae_;.1:,:,

-:,1 !ii,i.ii-;i,-:,, 
-;,te,-i,.,,:;;,,.:, :r i.t:-",* r-t";::, til,- -, t:. * ;rllj: 

-

QLta:iry ,e.r::iYsi; iil:,Jj-i j':ci,-. LiEj, ,:eiiiiic;ri; ,:,:, i:ic.-:,i,:i;;ii._lt a,1,:j jrj,,

iAnle:i .il. The sii,:i c:iiiil,:a:i .i!tJ si.t;iL-i.i:-a,i_-e.riDi, i.tcri i,. 3r :iie ii:i;e c,'

clirriia.;ing the st:uic:: i_ri 51 ilaiirar {K)'r"es riirl. .it is :t:i. ihj: ievip-1/y ihia

I',;CPE s!!ne;i A._c1sic.i A;ieainent',.,r:tii 5: i .:El*-, tr ::irl- D!: ictn : l+.htl; siii-e:;

on 31/J3i2ril? fc' siiPPU -q.1,;1.. i iiiilE,J'1t ri-i.'r qt i;PC Dia:in-:tceilus DI t','i-1

understanding iirat int: liaJ.ucljs-pure-,:r1a r',ric-aetlsorian soi i_rpqCl iii'i_:er

A.nnex 4),

Irt colrciirsion, V'ie ',visi-r to ciai'iiy orr the expose aii'eci 'ny Afri.:a Llncensoi'eri

titled 'Fertlle Deceptiori' on 10i; t44rch, 2A24 vide variou5 sc al -rng;iic-
platfornis a-s iveii as i.t-]'y ii.en a as foliows

itt"

i'jCPB siqned Agency Agi'eernent with 51 Ca ital, Africa Diato

Inciustries cn 3ii03/20?, 1or 5,1ppl'r anci distribution oi the GPC

Diatcrnaceous f,:r lis comnrercia! function. Cru;'ing the oerioci when

e cofitract w.ls signeC, I'ICPB ',vas 611l i6i7glr7p6 in any lvay in iistirt-r1

sir-ppliers fcr the gorrernment subsiciy ferliliter prcgranl

i!. The prcCucl supciied by 5i Capitai (k) iimiiec-r has never leeri oar!:

cf GOK Fertili=er Sr-rbsirlv Prc,qrarn. There is no rrlo ev gaici io 5i
Car,itai (!.:) il i-rr ired as srrbsici'y ccrr'i'rporient.

iii. 1'he prcciiict sLrpplieri by 5L llruied-ryas-aoiialilas
chei"nicai feitilirer our es soil conditioi:ei'.

iv, The tsLrei'cl hac i'iot receir,'eo any formai cni'irplaii'rts, Euidarrce c;'

ii'rsir,-tciions i'r'oi-n i'elevaii. iclrernnlent a,;en,:ies iitat cne,-il ;n

c

ss



.ii. i;j:)-1li5i1 irl ij -!i-.j; t'l '-jllesl]jj, ii). ti!,'::-lr:' iiii..i;ti,r l'it', 7t)

St;nciard l(5 2.2'jil 1t):2? 'J.c?;r:c i:''lii:ze, iaiieci i; ;i,;;1.;i,r uriii

V:r

1,-resi;?t.!: +ltr: c-'r ti,: :eialiclrsiri, ,:el,,'i:ii', i.!Cl$ lr;,1 li ilaiiiiai

ii:': iirl;;=.; lhe ;i;t;5;;t'i: f :':Pir erljcl:,)r:- i.J, si.si:rt ri'rar: i:l i::--:-:,

iac:i1,'e l\,aiil/ i?ti.iii7-er. iilrr: ;! OErtefia:ai to iheii ci-ct:)s an(i ,.rjitci

.nechani-sm lyet'e n!-]t in piace tc asceriaii') iha $Ltir-. of ihe orociu,:

a rici it: cr;aiitv. -ihe Board l:socrrced i,icF er'caii on i-'.)','Jan,.iary

2124 i:ite|aiing tiie Agerrq; Cor-rtracl aird jtai€ci 5:L Cepital L!ijliteci

Jis lot take part in the GOlr subsid;n r-ioglarn I.ICPB further" statecl

that lt i'elies on ctner state iqerrc;r's mandated rc cjetermlne as weli

as'terity stanciaid.! oi 'tuaiity oi gcocis ancl seivices The Board also

ie q i-iested fal auullence so as to clarify on lireas af
ralsehoods/rnisreDregentatjrrn hor,^.,er,er the recluest \,vas not

hanoi'eci by the nredia hor-rse ieariing to pubiishing a iDpsided

Ccrui-nent.

On 8t'f'larcir ?-ii?l ,3 couri qrdei a11?r,dei as Annex 4 (c ) was

isstied restrairring A.frican iJi-rcelrscrec' frcni puDlishing the allegefj

iioclrillent abcut SBi. lnncvate M-:n,.ifacturer iimited busirress tr
':t'i;,-:1"-t; any pri;rt ttedia, iz:eZacr.. ytu i:uUe, r,,,iit':i' ci an, cir2i'

siciai ,nedia;ri;-,:itiiit. -[he 
cr.li-;ii JrGei !,yas CiScCeyeC.

l.iirB coriilr'',:: ii-!3i: .r3vinq r"?c?ive,j rffi':iai coinn'i,.rniCar:irli; vi'je

i,:E35/iR.iii;jASiiiGll; aateci .>t' :\1arr-:' )-r;i-i,,

i.{:iier .i (_.-ii) ',r'.Li::.t,r:;, i,-,at ser,-lt:e: iesieii ag;:ir-i:: Lr i= ,1.cr ! air

r=:E. 
=r 

rL=

:-i-irci:rt

.-q6



1r.'i'iiri,1 iila f;'f'.,r.1i,., i.,j,ji j :ja1rr::,., ij :.irl-:tr;:'.i,.]:':iiiii'j L i,;:-:ii-iJ -,il:

St.li3;'3i; t, il,l:xr"iio'l: :-li :

r-{r

5:]ii;;,',.1 lt;:5 l;1l;Ii\.'tlec!. .\i'lli ,,riii, ::-i!I), t:oo:e:';1," 1.".'lth ,(i:!S r:-: r.-,e

;-traciuci reL.:i I Jl;!:

S. The flumher of farrners that Wer€ Supplied with tht fertilizers

and rhe spefific locality,

Response:-

The l4inisti'y is nat at a positilrn tc Aive daia cn nurnber cf fairrers rvho wete

supplial with ihe teriilizer. Farntet's we:'e aot reqirire,j tc. be registered !:-r

order to LrLry rhe soii amendrnent fe,-tilizer and conCiliorret. Records of

nurnber of far,'ners who bought the prr:dirct where therelbre nct rnaintained.

The total number of bags however sold by NCFR un'jer the agency

agraement (NOT SUBSIDY PROGRAI4) v';as i40,855 x 25 kg bags (cr 70,14:1

baq of 50kg). ltCP'5 ceased seiling the soil a,"nendnrei'ti lertilizer ancj

cofiditioner on Marclr ')th,1021,

The fei'tilizers was distributed through NePB depots as cietailed in Annex

,(d).
fii

.i.L

$7



r T h+ n;.inbtii :rf haq.-c .ri, i:1*il jzej. l:lrr: rorrki -rtil; hr iI .tlre :.iiarlc*i

ii :r llLh e rt'i4ilr'.rri isrn,.rf i.l n r oe,js fitin g s tock i.s t.i.

Response;

!:,.1 a:; )tt1 ':izr:i, Zrii.4 ".iiie;-. iiiCi;ti iaipti=1 tte i.iiir:i. g,i3./t:il--i:i-r,:i :eifiii ibi
i:ir€ ,i'C'ilrt, TIn :i.-:t;it:b, Ot ajre riD!; a!'!'iel'ic;n€nt iei-.i1izer anci CC:rilit:rnei

Lhst was still ir ihF i\iCPB oer,ots is 6,552 x 25 kg bags {or 3/276 bags

by 50k) (Annex a (b). Tnis consignmenl ls seizeii awaiting recali anci

''risccsai ei suppiiers cosl as gr.lided b.i iiEB.S.

NCpB has not eniistecl str)ckists for tnls ororJuct hence r.je bve!'e :elilng direci

tc users. There is ne stockiesi v,rhc is iikely to Cemanci and reqr_rii.e

cLTncensation.

Under the agency business mcdel <-rCopieci, llCpB ck:es not spend any money

in acouirinE the prcduci. -i-he suppiiet is prorridec ,r,riin the seiling ouflet

(o'eoot) end underakes maiketing usirrg ovrn resoui"ces Tl':e supplier rs pid
air,er receipt oi'sai* i"ever-rue arxi r\,lCPB recovering irs {ornri:issicin.

8. The existing mechanlsm tsnd the shoftcomings in ensurlng

quality specificaticrn of agriculturai inputs in the market'

iiresporlsL'' i

J'l',e j!'iiri3i.t/ en5. rcs ii zi agiilL.rlir.r:'.-i ;nl:'.:i:s ;;; r-i:' ihe riilhi: qlaiii'r'

-i-ire qi;aii:,1 ?::,jr.iJ'r:,ii ia 7ai:? 1\i i..?',\!7 Plant l-leliti-: Li-,Sie:i.qiaiC'

ieruic'.: (.1?i:.'3; a 5!:::: '.r; ;:'1"3::l-: ' rhos: r"l;':'i;ie r: :''a ;is!s j': r'!

.sF



!r-:i,1:t t,., t,i),-j 53,_:,a;,:: .i;::.:ri.; iL ;:;i:': ..;,;:,.1.j .r!., i,-r j i:i, i:t ;.-ii.-C:.i!ii-::. ;i i j:j;

i:li lS if1 ijjilil.ij:i ::.:ti '. :it.:
':-!ri: t. -i :zl ,1 n

,:ti:,_:i:-ri.i:i!ej.a+ ;.-;,--'n;.i):.iire iiit;Ijt,ir j:r:lij ;e;iL: ci i,i;: tc::.c i5i;,,1,:5 :,r

:.r;Ir-;.tj:itii's/ itiirlaii;:i:; rv;.iei, lri;ii.i!,, st,!i: anri ,:):.il::l:ii3.
, l-i:e ::':s:;:,;a:an rias gi-,i. i,.r,,: a:-re i.vti;al ii:rr::is:;.v ;si._t i?i,.1:-.iie:; ni :fi

f.altit i1l:aak'ii.1.3,:e," :farae ;: :.:.,eli as its :..ril;e regi,-rnii ir.iice ,,/ha-e

ir ii a i v,,; i s ci fu ,t jli:ers f i;:ri rt r_ ! iei; is I | ?, ;.1q,1-12.

' KEP|lIs l-iBF ii'-ir 3r-i ri:nr-ia; ieiiilizer'.jLialif./ llcnitoiinrj ,i.olliain r,.rhei.e

epr-i;'ctiirnateiy 5[r0 5;,-,-,o1uo ci teriilizer (-,ie cDllette{i ic:-fi strc!.:ists orr

3n annuai ,as;s and anatyzed isr thrii qiiailtri.

' Parameiers a,,aiyzecr lricrucie macro frritiienis s,.ich as niti.,fqen,

phosphor.us and ootassi,_jrn.

Shortcomings:

I

tv.

Inadequate iesour€e= iiimite,_-j budgei) to Earrv or_rt an €lairor.ate

iertilizer monitoring progtarnto estahlish the eiualir.v starus. onl',/ a fei{
sampies are purchased per cci-inf'; foi. ar,alysis fwice a rzear,

Lack of regulatory powers (entbrcement) to take any actiuns against

nan-cc'npiiant fertiiizers aird vendoi.s,

In-aciequarte faciiiiies/equipmefit a,-!ci consurnabies in both latroratories

to flasten ihe anaiysis ptcce-is {AAS- U/-/ie, pH meters,, biock digestei,

kieidahl aFpar.atiis)

FaLrity ec;uipfireni that reor-rii'e ui'gerit !-epiii' and maintenance u,.hich is

aiso exl)ensil,,e

Fe,ru lLrmi::r of pei'sannei/an;lysts r,-vho naniiies iertiiizer anaivsis.

.iJ
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9. Froof that all iertilizer dlstrttruted in the proqrtrm is certified by

the Kenya Bureau of Standards.

Response:-

r ,{c parl cf the conti'actual agreement. l\iL:PB cbiains F:EBS certiilcijtrrs '

ci analysi:r ironi suppiiers ior ail tna oroducts that they i"rill silopitr'

* Samples of r"he feri:iiizers aie oLrtarned and sr,it,mitteci to KEBSIKEFHIS

foi' anaiysis for compiiance.

i\iCPB carries olit close ;'nc,nitoring, inspection ancl testinlj durlng

ieiive; fcr complia;';ce

10, The capacirry for fertilizer qualitY a$surance analysis which

includes laboratories, equipment and personnel,

R-esucnse

le11tii.z-er qU:iii./ 39SU,'?..-o 3:17iy5is ls corriuciei-j :;v (EP:ri5, Caualih,' Oi

;(i:?i-:iS iC ;-: ri.:r' cui: ieiti ii:r:r' i iraii/si3 i: a: I'rri io.rrs

i. ,_-::', "a iC:'ie-r: l-r-:O iabr,;it,iieSp ore aa r::pi-,rS iSaaj quar:Er ir :(ar,:l

ar-rJ rii: ctnei ?: ;'.itale -egic'lai r:f'ce
:: --...r.-:i-l-l;tii.

a

)o



.1 .tlr'ii:; 1; ii :{:-'}S,:)i i'Jt;ir i! .i jler- Jr'L..Si.:- )tti (.,i,i5]

-. ii.,:-.ci.l.,e:). .J,,.r ir).e;j

1 li i,:::k al:i,reilr.*r
,! pH fietei'
ri Piii]:3is

I;,r';;i: - Spe:i:;l ;-t;--.i
,lFq j
: iij:icl.:it, ti;i:ia;ic:ii L

o

,{F

F'ilrsc:ritel HalJlirg F:.rtilize: sa;-ir,:irs i;: :r:e trv'-r iabs:

" 3 Pr:;rcipcr! Ciieni:;.
. 2 Prii::lpal Tecn:ioia6list
o,) Senio;' -l-echnolc-c_rist

" li Casuais

LI. The remedial nieasures that the governrnent has put in place to

restare quality of the soil that was allegedly affected by the
fer$lizers.

Response

The Government has developed llatirrnal soil agricuiture managernent

golicy 70?3 acldresses. tl.re restoration, use and nranagernent af

agriculture soil.

The policy gives direction on hcv'i crgriculture soil; wili be nranagerj. It
emphasize rhe establishrirent oi soil tesiing center in counties tc

ensure Lhat f:armers are encr)uraged ta test soil before application of

lert-ilizer .

l-he Gover-nnient through the .iertilizer suosidy rirogrami'ne is

ciistributing non a;icil,ing iertiii:ei' e,g N.P.i( inslead of D.A.P tc

reciuce soll aci,Jirv. We are ai:o picmoting soii amendmen( bt,

enccur-dgirlg i;rffieis i.o use of iifli:.

?l

I&

I
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.12. Comparison of rrraize harvqst in the Country before and at'fer

the fertilizer subsidy progra$r.

Response

lhe iefiiizer sutsicy t'rDgiarniirs and iavolable i"reaihSr in 2112j bo..rsted

r,'rarze oi'eriuction.!.nZC?3. ittai area irnder niaize !,r?sestirnated 2.88 nrillion

iiectale5 a;d the tctal pi'oiiLicticn oi 50.2 million bags oi maize.

ln Zt)7.2, the total nraite cr.;durceri i'rr:s 1j4.4 rniiliun baEs fronr 2,35 r.rrillion

Hectares cf i2n4

impiengiliEllar cf ihe feir:ilizer sLrbsidy rroctrarnine increased rr:aEe

;'rcci-rciion 7y t- 3D/o

13. Challenges that have been experienced in the lmplementation

of the subsidy prograrn,

Resporge:

Challenges that have beeii experiencaci ciurir",g imFiementatiqli of

i ":rli iiz*,: s,; hsiciv Brr-)g i'e ri

ii i:-,).:.,.i :'.r-i5ii'3:fi 5 z1;.-,;.-:'-2t' , 'i;;: 'j,Crai ,:,;s:s :,.C.-, ;s .' ci"; ;'-ji.'ttitl-'
,..r:.-i.-?i1,-1,,.-,e.:;.:.:i,-:S . ...i llr-i: ,,€ ,t _-t11i;,1 ::L C.r 

';i :::-:ij;ii:g i'!r.:r:i.

I

1"-



!ii $u-iuletai-i, an;l r:asi-'i .ii(j',r ilr;t-.iiii,.i.s iloi.iiillile.J t,: i:irn se:sl::-;a;ij::r

;3,tlj:t ti :ii;,..lts 3C,';j:' .'t.i:,:r::i:r ',::.:;
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l.lc*r Chair axi i{on hlemixrs,

God rnomin€.

Reierarce is rnade b fE btur Ref: I'iMDOA&12024r005 daled llh Mach 7121 ihat inriEd

KEBS to appaa be,'ote thb lEnorable commitl€e iodsy io shed light on he fli;llGrs ralsed h

{s;,iitn tc i-irtilirE subsriy !}&j$:ilmr.

Hon nBmbers,

I hef€ry make m/ subn*ssirn as tlir'vs.

^sh9lGnya&Iea.Jofstald,idsr€Bs},wearecoflniit€cbpovidhghansParefllaadaca,!'ats infomalhn to assist lhe cofimittge in ils invesligali s in rBla(on tc this maita: ln lurr

!gtb,-, savaral questiofls $lcc Estsd, h oader io give 
'not€ 

d4ily lo t'\e m3ilEr I $ouB wish to

iespond b ths quastions in he b(orirg cda-.

I wiil siai with questioo .o, tilen 8, lO then tcnCuce xith question 7, I kliew lhe$e qu€sthns ae

C.€rned tduiin ihi puffiew c.f KEBSs mandaie.

Queslion 9: Pfo€f that the fertiliz€r distributed ln the prcgran is cerlifisd by Kenya Bur€lu

of Saltiards.

The produd Seing distiibuted is ito.I.Csrtiied by IGBS

Tne prcdijd is mt in the Gc'renment Subsidy Prcgrar'i 5s Per ths lnfornrati'rl we h:w

Honoiabie rnenbas,

I \,rish to rrplain $e ablve as follo;.s.

1. Tha croducl vrr\idr KEBS iflitialy Certified 
's difterenl from *tral has bsen seized fom Yab{'ls

NCpB depob in the co,:nry afld cefidemned as sr,ilslaodaid -and iqu,ttifzit?q ind lix^ .ot

suitable icr sds in ths mariiet.

?age 2 Di 17
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2. KEBS carliii# o Snlc
t
BL4PC OAICII{AL iu[11

e. Fulilment of the rcquire!-0ents lDr applicajo;r ci Procucl permit ior Organic bd;lizer by

SBL Innovaie fulanufaclurers Linrited.

Pursral,t io sed6o 10|3 oi lhe Slef(ierds Act of the Layrs ot Kerya,

l+here any pernn merufacturcs, or inisnds io nanutactute, afly ctxfiitodly in

t2sp6rl ot {hich a standadizai*tn mad. has been specified u*Jat pa.?tr,jrph (b) ot

srirs,.L'fio1l.) (1) he nay notiiy the Bureau oi his intentbn to corndl flilh ihe

approved specificaiba and irs Lil:s,t to sD!)/ ihe rzlevan! siadetdAdhn matk,

aM the Euaaq ii it is catisiieC ihd he b ceFzble ol imnLtactuting the ommc1,t,\
' in zcctrdance r.,/[ lhe ielevE l spsciitbetio,-], slre,/ hsi,e iti,?r wrth a psrmt lo uss

th ai stand ardizalion mei :-

Ihe application was done on 4s January ?C23

b. Produch'on Faciliiy inspectirn afld Safipling by KEBS rcs canied oul on 2(F January

2023 and semples ior testing wera drawn on the sams day

c. Testiflg of lhe drawn samoles took place in KEBS l3boiaiories ard the resulls jrorved lhat

rle pfoduct compli:d 'dth the requirEnp-lis oi KS 2291:2018 . Kenya Standud on the

Specincaiion for Organic Fertilizer (See Annex'1;- L:b-Test rReood Refse{re REF

8S202302194)

d. PuEUani to lha 4SS oi the laws oi

,acturers Lim

(')

$heme of Supen4sion andConhol on 25e J 20 shown in Anflex 2.

it
Ihe Certificatiofl Contract gr Scheme oi ion and Conirol (SSC) as siSned is a

commihr:nt by lhe manu r.io adhere and meet all th-. tequiremenis of the

sta.dard aid terms and conciitions of ceit!ficafion and to manufacture qualih pmducts in

ths validl! period of the Standa-dizaticrr mark Permit

2. Under ai'ricle 3.,i i of tule Ceriificalion Contraci or SSC, ihe permit holder Sl{,4L1 be respmibie lor

guarantee:ng thal all produ.ts vJhich car,7 the standardizatiofl mark always meel lite qualitv

requirenients specilied in the relevant standryd(s).

Page 3 oi 17
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3. Ha,t'tg xnriiir:edccmplianeasdescdbedaboie,sSr--lnnovai?i\42nufactuleisLinriieCwas

gianied a Parmit io Lse it",e IGBS Siardardizatjon ftia/r Perinit l{unb:r 0C3-Q2 (r'ro3r 3)

anic Ferlilizei, 3.arri: BL - GPC Original, agalmi h€ Ken'/a iiiari KS 22$J:2018 (,Annex 4)

on 28Lr "lanuary 
2023

Hor,ora ble rrie mb.:is,

liavir's slgito lhe scilEfile {'i suFen'ision 3rd conlr'.,i, ihe 6inr'o i' ?':'3'etcr t"+o is r'Pl inr:::'lgh

MardaciureG Liaii{ed t'as obiigated tc consisiend-Y ma'ufachier ouiiiy proJuG:s and ofier k'r

sale c8di.ed prod,lcts duriag the veiidiiy 0eriod of the mart'

u lair (th: Stardaids pn-i Cap 495, ol ihe Laxs ot K.s'iya Sec60'r 10 (51) requiret lhet' a'ld I

quoi2

Tha 9*mill.l.,lder shzil conpty w'tih E geftE,i anC speciiic conlfio:is ard scneme oi

supe 'isifi and coitttoishih tfe C.iifrcati:r. EcCy nay issue iion iiff'z to ti'te''

Hancrable h{emb+s,

Kenya Bursau of Siendards {KEES) pri'-'ctizes t\: q'lefi and safuiy ci Pmd'jcis s\z:i:Ue in fi:

Kenyal market in irs sscaed mandate ci PiotrcErg human l:le, thg en"'ioirn"ni iic;n sjb'slahdad

zrE harniul comre.cdifi es.

Ihrough rou ?clj recenti

Caiiiaci by SBL - lnncvaie M6iit facfu reG LimiieC

Our invastgations evaaled that, sBL - lnBvate l,landaCurea Lirnited e

I(EBS St?ndardizatcii

t lhat had not'Jnd: rocne ihem csdiEation Drocess as siiBrlal.ai bioil a

St.ndards.Ati 6cC gcYem€d t'y lhe eiipiicable siancjzrd

Thls 3ci unC3tmi;'ies c,^-.nsuil1;i fust ?nd cou!-i polentiallv haim ag'icultuial omducli'Jit'/

KEBS's lm,in:Ciaie Actions ti:rs e ialio''rrs:

S:ispensicn 0i Sisir.ja;dization llark iiumh;50392 foi organic Fe'liiizei' BEnd: BL -

GPll Oiigin::

%E2 4 ci 77
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2. Pmd,$l Seizuie: All una.rrhcrized p-adr.rris irorir the company found in NCPB dspls h3ve

been seized tc prevarl fuither dis',ribuijor.

3. Le-csl Aciion: KEBS hzs iniiiaied legal prcceedings agahst SBL lnnov3ie Mafliaci$ers

l-imiled to hold them accountable fur it s violatioii.

lionourable n:emirets

Ihe poducl by ihe SBL - lnnovale i.lanufacturers Limii.C is not on a Govemrnert Subsi,

Frogram ba=use il failed in lhe labcling r€quli:meilts ofsimilal subsiCy products (see annex 5)

Question (8): fhe existing rnec*ranism and shortcominEs ln ensudng quali*y spaciii:ations

of Egrlc{ltural hputs ii! the market.

Kenya Eureau o[ Standaids has instituted a robust iEmewcri( in ensuiing qualiiy 4ncultur.l inpuls

induding ferulizers. This is under ihe framevo* of Stardardizatbn, Metrology and Cotiormily

Assessmenl. Kenya Standaids ae he basis of evaluatioo of commodiiies manuiac{rcd ard

cerdfled for sala in the Kenyan Market. The different standatds mvering ferli{EeIs ars oullined in

he sectrim below.

a.lienya $iandzrds 
:

Ihe iouodathn of coniormity essessment (Producl c-'(ffication a{ lasiitrg) is cmsa#; b

Standards or s€l Specifrcation. KESS has a ff?mervork ior development of Standards. Siandards

are de.,elopai through Tedrnicai Committees. Ihe teclnical committse respofir-i e for fe'liliars

consists of e@rls from Govemment, R€gul3tory agencies, and uses of the pr':ducts. Anong he

representati':n in the technical mmmitleo ars: KEPHIS. KARLO, Go"rerffrEni Chemi:i KTDA,

l(inistry of Agriculiure Livesb* and Fisheries, Univecilies, representative from lndusiry $ith

KEBS actirg as he secrelariat.

The foliowing hienya Stanriads haie beefl develcped cor€ring iedilizeE

fag,e > ot rt

I
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KS 2290: 2018:

Specificatjon irr

0rgaric Feriilizer

'Jiir:i" itrid:fiis

KS fiS 305:2013

Specificatiofl for

Granulaled Phosohate

iock a*d

|/.,S EAS 9]i: 2019

Specifr,cation lot

Phosphats ,Dc\

Po Cet

KS 157: nm
SP8cifcatlrr tur

Moncamrnonium

Phosphah (lvl.{P) and

C{Enmon[,Jm

Phcsph6ie (DP.P)

ieatlizer-'c

Specificatbfl

Ihe Standad iEluirerrents for sg anlJ ieflit?a-s

&ganh iertiizei is n6iurall,v mxTing in ndur€ orbhaii.'g tom

oigafta mateials or deiiraed front naiural mfttaral deprsih. Ttre

fartilizer increases soil fediliy by supplyag plant nuiiienl d bf

oeUilir, rrig the soil.

Tiie Stsrrdats Specifies (equirarcnts fa grandateJ or pordef

olospiate ock Edifizer y,tich cootain phosphorus as ihe only

f"edoi''ineni pa,rn3ry glaii nutient of bkrSsnic seriimattary oigh.

"i\ten spplied, th6 lerlifiz-{ suppfss i}oh Phosphor'$ ?nd caktu,n

io FiaDti.

The Standard Specifies requirer:-,eflts for Monodrr.rni,Jm

Phosphate (t{AP) and Oiammonium Plrosphaie (DAP).

When appfied, lhe Hjlzer supfli-.s bollr Phospi$r'js end Nitug€n

tr dants.

J

4 KS EAS 908;9019

Kenya s'€ndard

ferlilizers - polassjurn

chbride (murate oi

pstash) - specifcaliol

yrhex apgl;Bd, iLa laiiiizer supplias poizssium to daqk

The SiarJad Sp€cilies rEquir€ments fcr Chloride

s.l{o Tide Sccpe

Paae 6 of !.7
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6 l(S EAS 910 :2019

Kenya standerd

fertilizers - urea -

soffification

l'.,S EAS 911:2019

Karya stand6fd

iertilizes - Anrnronium

sulphole

The Standarci Specifies requirements ior iJrea Ferlilizer

l1fien appliaJ, ihe ,eriilizer suppli-.s nitroEen lo p!3nts.

The Sidndard Spa:ifies rEuiisments for Aminoniunr sulpha:e

(sulphate of arnmcr,ial.

When applied, the fertilizer supglies nitragen and sulphurbplants.

w

7

I

(
'h
)r,

b. Pfoduct Csitiiication

KEBS rum a ffoduci cafficalion scheme besad on h: requirem$is of ISOJEC 17065:2012 -

CooiormrtyAssessment - Requianents fu bodus cedvlg ptoduci.q protessos 8nd senbas.

The Sta'rdaidization Lladi is a pra-condiiion tha! enables prod,Jcts to access the local ma*et

The Stardrdizaiion r.Iarit is alsc l(enya! Nriified iviarl under the EAC SbndatdEalio,r, Oua',itr,

Assurance, tvletiology and Testing Act 2006 (EAC SOt\tI Act 2006). The Act prrt,;iries lor mutual

recognition of guality certifrca[on by EAC menter states for ease of trade that alis{s free

tnovsmenl oi gocds vrithin the EAC common maii(et.

Prge 7 oi 17

KS EAS 909:2019

Kanya slandard

furiilzers - caicium

ammonium nitrate

(CPJ,{) specifrcation

5 Ihe Standards Soecifies requiretrcnis for calcium anxi]olrium

aitaie (CANl.

When app{isd, the fertilizer supplies nii,'ogen, aornsiui;l and

calcium to plants.

KS EAS 312 :2.119

leoya slanda'd

ierlilizer . nitrogen,

phosphoous aod

pohssium

(NP(compounded.

speciicatlon

The Stan<iard Spscifies t€quil?m-.flis for i{Pl(.

When aDolied, ihe fertili:er supplles flitro-oen, phosplnvs and

potassklm to plants.

\s



fir: fio.:ess of acquiriirg/ 9r'aniclKEBS SIanii','iization Ma.4l inciudes:

i. Ihe manufrturar suh.uits a ?lrmal request lc KE3S ior iils greoi 0l th3 standadizaiion

l,{ar-i< usi4 pr:scrib:d :uils.

ii. Upcn ru+eirt of lhe a.oplicatior, KEBS underlakes a review'a\ich includes, the a?plicable

iegulations. sisode{ds and oih€r requirgmen6 i'cr i\s manuiacture oi ihe piodLti

ilj. I(EBS rinrjeiakes iFsaeciion to ?edi,/ tiie ?pilic.nt's abilit)i io ccnply to iequkenenls

r-'j,-:r.iialej iil 1,; liar,rjz'cs, ieg'Jbii::is an'-j eal applicab;e c+js o[ praiic-" r ne irrsreciion

ircuces ei,eluatjcn ol cDnirols in plac2 tc ensijie tiret ilie rne.,1lria:f,f.r use-s ouality ;tll

matenals, in q'Jality mnt'ols duittg poiuclion and evaluainfl of the final piolucts based

c,i.) the ieqrji;en renl oi iha f€r,fa Slandard.

iil fiie Bureau aiso ie.-is s;iq:bs oi the proJuo:s ?i KEBS Lzborelori:s c'i oliei Labcratod€s

e.credtlfd lo l5O /!EC t7025: 2017' 6e,:"2! rEq.iE;r'e{*s lor lhs rynpelei'e ai t?-dinl 
'd

caliivatb n le}ordor'ss.

v. Upofl satisiying iiseif ',ial fie ,r,aiuieclurei meeis the l8quiiEmenis IG' m'fluiadure o: lire

prccucis, KEBS de.ebPs and signs 6 c.rtificaticn aqreem:at (Sc"renre of Sllfflvision anl

Cafi-,r4 (iih the m2nuf:at'iiei. The 39i=em33t a€nlmits $; man'-ria:iurer to onsistfiUl

imgEment tre qualii!' cc:riiois zrrd rnaintain igcords which should be zvaibd io KEBS

cluring suneilianca insPa;iion.

Yi. KEES issues iir3 rnanuiatiulEi a li,J-ysar Permit io appl'/ the Star'Cardizaticn l'!a.k ofi lhe

prc.Jucl label. Tile fr{3n'iiaclr:ei is also r?9uir3'i to prinl iis o-'nnii nur'"ber bsneeri t'\e

&lad{ 2s a ccntrci thai smplv{e]s mnsufllers usin3 a mobils phme io veriiy its validitl

' aEainst r;EES publisheC database oi certitied prol'Jcis.

'*ii. Ducing {he p3rmit vaiidiiy parioC, KEBS unC€rtal(es sur,/siilance ai ihe factoq' as'#ellas in

ihe i,.ialiiel ic elsuie .xri., 
'pliz0;e.

'tiii. where a produci feiE tc cof.[.rl] vllh tle rsquteirrents specifieci in tlie st2nd?td, lGEs

undcrlakes iite iollot'.'itlg;

a)Requiretherianuiacl'iieitoGviev/iheiiccniiclseiiCsubmil;coffecii€ecti'mtc

f:e gJi?;u Ths ctrecti$ acii!fl is evzlualed 
'nd 

ii acc:pia"i:e' the nialui":lu€r

is auihorized to irnPlem3ill it.

ir) KE9S may aiso od:r iir-" manuiartuier io recall ir'lm ihe mad'iet a:y aifeci:d

5:idi-'s oi he pi'.;lucis. This is basej cn an sssessmefii clthg impatito heali'l'

PaBe t oi:17
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consurmr sai€ty, enltoflri]a'l!, or princi&s oi fajr trade or he reguircmall thai

has been bieached.

c) Wl|ers bGach of f'.1e cedjfcalion ag.eemefll is sl.]nitlcat, KEBS may susp$d the

permil to use Slandardizaticn Lriarl as provided i,r Section 10A ot the

standardza[on malr

dl KEBS mq' in additiofl to above maasures hke legal actjm as per the fo{sion of

the Siaodards .AcL

e) Where an ordsr to sbp ploduc on is issued, manuiactureis shall not rek;e any

proJuct ,Jnlii I(EBS reiifres lhe contmls/ corrEctve arjtion ial(an and Ls saisiioC

Lhat he ie'rirols arE €ftciive.

c, l'esting Senices

As an integral compor'ent oi Conformity Asssssment, KEBS has a netvoi'x of laboraiories located

at he KEBS Headquarters, Coast Region. Lal€ R€ion ard tlorh Rin Region. -ro proviCe quality

testing senices; lhe KEBS Labordoies are accredited to ,SCv IEC 17025:2A17 A ed
requinments ior iha contpelence of tedig aN catbratbn labotziories. r-hrough trese labrzbries.

KEBS ls able to uriiedke tesfnrg ot ktitzea wtrich is pd of he hpub in he p.oducl c€rttcatioo

Procgss. KEBS l6boralodes are avallable for use by manufactlGrs where tiey submit sareles for

their o\rn qualiiy conEol F$poses and ss required und€r he KEBS Prodrrt Cerlificalion sherne

ruhs-

d. Quaiity firsFc$on servlc6s.

As part of confumity assessment, KEBS uMef€kes inspecinn of imporb at the poini ol entry

through desiina,iion inspec o0 or al the munlry of source fuo.rgh the Pre-Expo{t Verification of

Cooformlty Programme.

The above fl.amewoik proviCss a strong foundation for Ouality producls imp6'red inio he countrl,.

Hoqleve,', dlere are short conrings ir tie coniomity assessment yfr:rlc ihe main shortcomings ars;

> lnaCEquat-. quelity culiure in lhe muntry. This may lead b lou understa]ding 0f ,iuality

requirdfl ents causlng drallenges in compliarce.

Page 9 ci17
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!Fiaudulentoradicesbymaarri:nluieis:whsieasulefra'fl3ulrkofmnfomi(yasessnta{

stBHabovsisiobust,v/ehavefewcas$wireraunsdupulousmanuf?r$lisi6e0gageh

prodtrctionrvit\outflie',oE'#edgeotnlgdabrs'Ihbbecofi'EsagreatchelerEesin€8

sufi corr odittss aB not rr*edie i0 a afitifid i}-oilt€, Tne fiilfii'asrfl irameffit

shculd h:rei}" be :langti:ened i't o'dei io cud such pfactices'

As a rp;ula{ory 4flE ir l!r: caricq:,lll' a:'=sineni i?iC, :'€ 
'rs 

c'r'lirJ'iltr t'l er}]+s rds{€d

stakellDldei$ in aloPtirg ttitkalh soluiirns.

Questi'n 10: T[e capaclty iol fattlllzer quali(]' u:eurunce ana[tis 'ririch inctudet

lsbordoligs, sqqlErrirni. and Persollnsl.

Curiendy,KEBshascapritytounCe,ld{eovar3000sa+/esoifsrlllizerspayeat'KEBS

conduds hititrEr bsting at ib laboraio{ies siiuahd in Nairobi, Mombasa, and l(sumu'

Paranel"{s that crrl b; ts5leJ in KEBS lab$

li Uc,istule

2) PH

3) organic rnaiter

{) Phosp,ho s

5) Poiassiurn

6) Nitrcgsr

4 Caldum 
'

8) S'rlonur

9) l-rea,.ry iEtals fle? l,czdn iin';rssi:c, copplr, iron, agnesiuilr, zini e'tc')

iypes and nurniler trf Equlpmerit used to anelyze tl:e P:raine:sis'

Ihe Euipmsnt useii to enalyze the feiifzers aie: '
1) ICP-CES: Tvro (2)

2) lleldah dislifiEtion systens: I$o (4

3) Bicli diEeshrs: 'T,:r {2i

P.g. !0 Dl t7

\B$
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4) Ealen.rs: Serren (7)

5) Vauunr pumps:. Lro (2)

6) Fune hooddsafety cabinei;: Ei.oht (8)

7) fi,lufia fumaces: - Tirree (3]

B) Ovens (airand vacuum):- Five (5)

9) Flame photornetets: - Trro (2)

10) Auinrieves: - Fourleen ('i4)

1l) lncubaiors: - Fifteen (15)

Quaiiiication oi s,..aiyeis

KEBS has a team of 150 excepiiona[y skibd personnel strategielly localed across llairobi,

I'lombasa, Eldcrel end l(sumu, pio{ici.-nt irt conduclirg cont2rehensire 6emicsl, physid, and

mi{xobiobgiDd exaninaliofis. Amoog hem, 25 alE trained to caryout ffiltrzer alyses.

The qualifcation o{ the stafala as follot'.s: -

l) Educalion: - Masterb deErees, Badrslc oi Science (B.Sc.), Highsr DiPloma and Dirhm?

2) Experl{ce: - Five (5) yeas hard -oa.

The analyss have also uniergone ln-trouse training 3nd have been authoaized as cornFient in

parameter matrices and equittment use. They a'e mofliiored io efls'Jre confinued cDmPeteiEE.

AccrediiEtbn st€itus oi the parameters b:iog testeC.

The following parameiars ol bdilizer tasling ale accredirrd by Souh Airica Nati:od Acsediaiiq

Services (SAfl,qS) under tie cediiEale number T0705.

1. 4oisirrrecoatent(IES/F&A,rnrtl20)

' 2. r-olal nitBgen [rES/F&V[M/21)

3. Arnioniecal nitroE"-n (TEStF&Afii,f22)

4. water soluble phosphorus (TES/F&Ml,'lfz3)

5. Toi:S phosplErus FES/F&A/Ti{24)

6. Mineralacid Sulphates (TE$F&A/[M/25)

Page li ol 'Lj
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7. NirEE i,iirogBn'JES/F&A|THI21 E22i

Oih:r (0ality Assurance {Q/i} ac(i:'viiies for iertilizei tssting

KESS also paljcipates in he follordng Oualiiy Assur6nG (QA) activites ic p'rcvide exta

ccnfoe,l€ ir fie c4:npebrce of iesfng: -

1) Paiiitip€tion in Proitiency Isslitg (PT) in feilriiizE testi4g

2) Pariiipalicn in ir'ierlti).rttry' latir8r,isc:s (lLC) in lei,lie-'r issiiiS

3) Proc'.rrerrrant oi chsilicsl end reegents fniil Gtequalifi€d suPpl::ts

4) Analysis of ceriifud mierance materials (CRi,ris)

Gusstloh nsrdbrl 7: tfie numL.er of bags oi'fedilizer ihat could Eti{l ba in i:he ma/'ist and Ule

mschanlsfi to cofi p€nsate siccliists.

PertainiaE h the inyenh;/ of furiilizel still pre36nt in tite marl€t ?nd ihe meas1JiP.i h place to

ddies3 the slo.di held by disiibuio's. v{hile the F,rscise qua'liil.v available reralns urdsdosgd t)

r.,EBS, our dilig€nl makd sun€illance has reslted in iire seizure of 5,840 bags. eaq\ w;ighirE 25

ililcgrzns, hom va;iou: NCPB da.oris naiioawide. as outlined ln ft: tsbls belo:'r.

S/NO

Z

GPC PLUS oqanic

iet;tizet

GPC PLUS otganic

fei-tiiizei

7?84 Dzich

n1n

Kipkaren

Salient

btra

334rr2 31

s2i02

L

PRODUCi itPi.{E

PP.ODUCT

CODE

DEPOT

uafdE

DEPOT

CODE

NO. OF BAGS

SEIZED(2tKg

)

GPC PLUS crgznic

iedil!aei

7294,Batch

010

Elb,.rgon

i{CPB r ,e.2502

GPC PLUS o,lanic

f:;iiliz3r

Brtd GPC

r]c1

Oi:ilguir.iri'r9 o,

PaEE !2 af 1.1
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Batcirlass

.'*l

ia.

\,,
\,

PaEe 13 of 17

GPC PLUS aganic

feitiiizer K$€le Dspot

7284 9atc/::t

GPC 0i0 'rd,-v2502

GPC PLUS organic

iariilizar

6

7

US ogatrcGPC PL

fertilizer Iurbo Depol s24002 12

Kipliaen Rtver f27 157

8

GPC PLUS oBaoic

Ertili:€r

72U Belch

cPC 0i0,tti ]'hiii 3,12

I
GPC PLUS organic

ferlilizar-

iri(g 0ata

20n, Exp

date 2025 t{ols Bridge s2302 39

10

GPC PLUS organic

ferliliz:i

72U. mrg

Date2023

Exp date

2023 Eutsre Depot Tnol 96

1'l

GPC PLUS organic

fBrtiliz"r

Mfd 2023

E& 2025,

BN: GPCir0'l

Mfd2022

E p2!.27 liliara Depot u3s02 7

12

GPC PI-US orgaoic

fenifzer

BN: GPCmli

Mfd2023 Exp

2025 Mvrea Oepot u2301 4l

13

GPC PLUS organic

fedilizer

Mig Oate

n23, Exp

daie m25

cads- 72&{ K in Depot v24 207

14 GPCo7645

GPC PLUS org&lic

furtilizer l(tele depot s2s02 I
15 GoC PLUS or96aE rdfS m23 K:tale dspot s2502 m

\ rt\



R2 12

Gpc00

u 2l oeP3(2r!,

72E4,

mig

ES7t23

m23

GPC PLUS oqaE

Ertiletl6

Pzfi? 77

7281,

Bat hiers

EHama

Ravine18

GPC PLUS organic

ieiilizer

11?T2N2Dep€t

Mf MN,E

d?la2{t2519

GPC FLUS organic

br ian

20

i,taragua

Depot U3$C2lu
cPC PLUS c..!enb

feriifizrr

ttttr N23

Elp m25,

B.rl: GPC010

uzn1 64

GPc PLUS oEanic

ied'i[z*

Mnr m23

E)p ?025,

Bll:GPC0l0 lQanio oepct

R1002 110

GPC PLUS orgaxic

i rtiiEEr

GPC FLUS oGari;

fertiiizer23

l0iU:J102

Mrd n22

Srp m27,

BN: GPC001 Kii0i oepcl

GPC All Puipcse

i8rflizer br FarmirE24

GPC Ail Purp:se

fertilizer ior Farming

llft n22

Exp 2027,

EN: GPCOJI u3302Mvirgi Depot

I

39

u21C1 101

GPC PLUS organic

fBdiliT-er NaflyrjkiCeiol

T23

n25.

Mic

Exp

iertiizet

5Pg P;-,J3 c'gc'ric

iwN27

ME Date

z2j, txp

dzin 2A?5

27

s350 +i?.

,ilEiefl l(aosovJEi

'fl*Jo!,e 
D3pd n102 177

K.edo,ra depol

21

25

t26

Mff 7!t3

Etp 2025,

BN: GPC010

1-zu,

BabH€ss

?ag'- 14 o1 t,
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iJigori

liehandra

ol

i3402 16

T5255 9i

(.
!'.

I

188

Ciirc original olus

organic ferliiiz€r

Mid 2023

E;p2025 Kendubay T3902

28

GPC uiginal plus

orgaric fedilLzer

M',d N23

Exp 2025 HDm;bau T3102 107

29

GPC original plus

oiganb iertlizer

fulid 2n23

Exp n25 Avendo T3602 29

30

GPC odlinal plus

org:nic ierlilizei

t fd 2923

Ex7 20?-i

JI

GPC original plus

orgacic fertjlizEr

infd 2a2?,

Exp 2025

32

GPC original plus

oiganic fsiti!izer

tvlid m23

Exp 2025 l'iiimanr r3302 70

plusGPC oiiginai

organic fedlirer

m aEungo

d-.pot

tvifd 2023

Exp 2025 12402 71

GPC original plus

organic ieftilizaJ

Mfd 2023

Exp 2025 Kiigoru+ Depot PJ602 293

Mfd 20zJ

Exp m25-

coDE 726{

[,lolowe

Depoi 426

GPC originai plus

oigaric tbiljliier

GPC PLUS org3oic

f3itilizer36

t.'lig 2023,

Exp 2025 il{eteiiei s2902 ol

GPC PLUS crgacic

fedilizei

7244 Eairh

/:oa

CCi,ba!chles

s37 l,{ulot Depct R4102

38

GPC PLUS organb

iertilizer

trifg 2023,

Exp 2025 Depoti'lakuru P2702

39

GPC PLUS orgarric

iartiiizer

Mig

Exp

2025, Subukia Depci

date

I

2023

R2802 165

\.+3



40

t2

45

47

JI

GFC F'LUS alaiic

i.tiiiizet

GPC original plu:

orgairic fe iiiei

L;PD li_ijs Drga.t

iEfilbt

Gtr-:COi

iiE 2V3,

lxp date

2C25, ilN CCl

Mfg 2023,

Expb25

Lr,'.] znn,

*t';C25,9;l

010

Hyzhurjru

DeFci R2i02 86

Less-.]i depois

Ol{alou P(2il)2 1$

GFC PLUS oiga*

ted.ilize!

GPC oriEinal plus

crganb leriilizer

GPC Ali p ::tTose

,)iganic fertilizei

GPC original Pl'.is

otgznii {ef,;lizer

T4002 60

143

Kap;cl',*tnY t?nvz 8,i

63

16,1

ol

MiE 2022,

E,iF 2Q?7,

cPC07645

7_(J23,

Exp ;il?s

333tJz 118

72U,

Batcl':les-s i?3102 32tErme41

GPC PLUS erganic

ferlilizet

R5102rnpipiriEvp2025

R3BO2 s4I'lei'Jasha

23
I

I

t/ifg 2C

3.p n25
GPC PLLIS organi:

iedlizer

CPBNKisii

M:d 2023

*p 2025

GPC on:ginal Plus

oigsnic iertilizer

O,! I hl
1 4

Ivlid 20?3

Ere n?5-

l,ldar,aiNCPB

GPC origin3i plus

oilaric fEriilizer

Tl i01

iriuhoioni

NCPB

MfE 2C23,

Erp 2025

1?_3i)?alaba

GPC oiigin,J Plus

organi; fe lizer

Mig 2UX,

Etp 2C25to

GPC criginal plus

cigaiic ieriilizei-
ionn 2023,

i Erp 2025

?3402M au+{arok

v?5r:2Hcla/Bu;a

Pzr-- ::-6 oi "Li

(qv



53

I $bnit ciair

GPC AII puqu:sa

olanic lerlilizer

MFD2A22,

FJPDN2T \?LIA NCPB I3805 82

15

215

,,\l\.,:9

Iir

.4--1i-i

Estirer Ngari

PaE2 77 oi i7

F,t

GPC original plus

organic lerl liEJ

Mfd 2023

Exp n25-

c@E7284 UGUNJA T3806 45

55

GPC ongiqal plus

organic fertl:lizei

ffid 2023

Exp m75.

coDE 7?&5 I(A}(AMEGA T300a101 42

56

Grc PLUS organh

rbtlizer MALAVA

Mi, 20n

Exp 2025 14601

E7

GPC PLUS ofganic

ferlitzor HAi,{tstt

ilfd m23

Exp 2026 T2901

58

GPC PLUS oiganic

ieirilizer

Mf,i m23

EEm27 KISUi{U T3701 157

59

GPC PLUS organic

feriitrzer

8N:010;

BN:001 MAUA u3601 117

IOTAL 584i

lKr
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S.5 e6.i-lER4T(ON Ar,lD ITEPJFIC/aTiOir: OF ECUtPt'i':r'{I
The dlent shall ensure 'r,rtat mlt1ltoinE, meisutifig, 3nd \€riiicai'bn equlpn€at

bear a vEiid caiibiaton o. vefication sbfus.

C;'F:174fi3 l(er;G 3uce6u oi
SEnda'ds

3.8 !_-ABq_LNG
Thedient sl,all ensuie f,3t ihe proCirci !s Bbailed aording lo f're requkements
oi lhe appiiEasla SlA!'t Jard(s)-

3.3 STAiIDARDiZATION iliARK SfHE[']E FEAUiFIEI..{EI'JiS

Thd dleni $atr:

i. psy'.ila €quited Ess'

ai 8pply.'Aa maak on lhe szll ptod'rcls, \Yhei€ spplhablE. itl. not

use tfie Csttifcaiio m?r! ofl a pIodl.d olher th4n ti',e ote c8.'liiied.

iv. maks an eppiicaiion io[ iBnE.ra!St,easl ihree (3) monihs bsiEre.expiry
of caliiication PeEniG.

v. rfEk" necess?ry afiang*rEnts for ev3l'lalion, s!(eilance. ac€a$s b
tha fel:tvant equipFier't. lccatic0(s), arsa[s). petstrflel, and c'lieets
subcoshac..ors by lhe Fsduct L':!'{'ic€lion body.

vi. ms&e nec€ssery amngarrnts fo: ahe per.{ciiaiion cf obsetvels 'rfiare
applicai:[e.

vli. noi aplly or €flr( ths stafldardlzation rlEr(s) on the prcduct ior whlch

lhe Pamrii h3s 6xpheo'-

|tryot z0z246.tt

3.6 AU-q,LFY EECCBAg
Qr.raliiy ieca.ds ln ieiatioo iD inspsciion 6nd iestiag, €libi"iion, audit tePcds'

conpliints, ieiereni equipmgni pen! n:1, r:'ienIs eubolhiractcrs anC eny

o',\a' ryatli,y control acilttt." grif u. 
"iiitlnEu 

rry tte cliE'rt ior a sFeiied
perirri'oi ir,: ar:d rnaj-' =riii.r=- .rilunuvu, iiirur"d b.' ihe Frodt'L:':

sertliiEtio boiy.

a 3.7 .:XifriPiJ.!i{?$

Cilent sh3li establish a mechanism of ifl'J"5tlgel:a'r oi compi8ints and ;r'tzke all

-..- ... . -ESJ:q?ry ara,.1gemel13- icr ir,I$-0-sllqqof.*,]I?!i19 br:S9 lcB . . ..
lhe dlent shall !€ep a tscgid ol' 3il eomplainis rnade &nown to it re!5iing b
€oilplianca vrtth oeriificauoi, ;equkemintj and nEke! these records availabl:
'.s lha PCB YJtren ftquellsJ.

ThB diefit shelltake zpprop,iaie aciion ?,i!h r€sosct lo BUch clmolaint5 aid ai-l'

dslidoncier found in pmd;cts (}rat aifect campiiaoce lvith the Iequireftants fol
' car0icalici and docu.nEnl thq actiofls l3ken.
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C,3I8l.r.iOr'IS F.3Ft $SE OF ;(EES
I ' This pem)ii is issuco sub;eci io the p.ovisioils oi ihe stan,Jaids Act. cap 43e Laws ci i{enya
:nd Star,dar-'jizaiioil iviark Logo (pe,.rnits and Fees) Hegulati.cns r.rhich include:

i. The pernrit'hoider shall comply with tne general and specific con-iitions and scteirre of
supen/isicn afld co tol witiclt ihe Cediicatio,.r Boc.i. may ;5su. ;i'.m iims io time.

ii. The permli is noi iransieiable.
iii. CaJ:s inaurred durifiE iits6eDticn tc c,Bisimine whethsr commoo.iti3s to which

stendar'iization h€s lresn apotied iuifill 2rpplicable iequiiements s€t ioisr by ths ceitiiicaiion
Body sh3ll ba defraved by. the per.n!r-hotder.

iv. The rigii to use the rflarl( 4rnli6 enly to ii,e ccrnn:odlii?s tisted ir|the per,-nii.
v. Ccsts in.urred in aDplying the staDdardizetioo mark shsll be dstrayscj by th-. peimii-

!'lD!der'

--_ ]i;..llru Ll6iti',Jaii'Jir ir$rry r3ssiv.. tlrr rrghit isyisG ths,'eguistions ror markiflg.€iir;ieL',lcr;'t:rtodities-

. .vji it the Ke*ya stansaici on \.vhicrr the Fsrmi{ is basai is revised, the pennit sial! b= varid
only if ii".ra peimii-hcid:i agrees to comply 'n,iii-r the 

'"quirem_.nts 
sst forth in the i€visac. Kealva

standaro or ecprcred.speiijcati.n.
. viii. Tne peririit Flrall be valid for the perioC sho,.r.Jn unless susilonCed o, ,"uoliui U.ior"

expiry.

. ix. ln the €vent ihat ior any reason then s stoppag€ cf produciion wlih r€gard to ihe
Produc'i de_sciibed on ihe permit, ihe peimitfioider striti r:6 oOiiileci to notity rir= nZlic.ir 

-
Nlanagei/fviauagine Director of l(enya Euroetr oi St:niards about ifra stopiage, ioitt-,e
suspension of the Frmit. Failure to dosc shall bs. desmeqi as misuse of ihe ;ark and sha!l
lead to demend to pav acerued monies in the p-.riod that rine.{vat cl sams perntit had not taken
dace.

2' Tte. breach-of any of tha conditions coniainsa i0 this pernrii ccnsriuies an oifeirc€ uftjer ih?pfol4ions oi Stana'3ids act and the Staildzrds iiiarks (pemrits end Fees) Hegutatioos:

l; j;l.y-eimi-1g19:r aggrieved by a decision of the Cer,-ificarica Bc.iy rnay app"ai iir wiiting io
tb€ SiandarCs Tdbunat

,n;i '' 
'! /

,i'!,.i, i"rr i@, Kenye Bureau of
StendarCs
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Foreword,

. .Tf,b itlodiE.hat be.1 icrired to lirpiols cr hs iefililjonr, ctersia'callci3. iir'rdfrltio^!. Gtcteging t.d
.. l.bal,in'J- Tha rL/tdlrC cw... sdiJ. 1.tt'3 ad rrirrai mlo!.-dt a! o'g.nit i9,{ll:!.4.

R!:. i ,Jsa.irlirn !i O{i:irt Aalific.l ahnt{t|. {AOAal ln6ut4ir cf.nslyt'3 tri €do9l}'1.

''-- - "--::T*s ;iiraa:-r {er ocu'pripcol to iic,not; red t:ie at dirii!: ,tdfi.nri. SrorncG,tit Lid! p.r-ltcss air6.---.
anllrt i!L(y of crniurneiE.

' Ini! sLndird c:oqEls r:iC ra2E..s l(S 2290i81i , Otgz/:li. Lftlit t - S.rc.ilictlt?i.

O(rJng'ht Ptlpar.lh1 o, iiris slitdaid, lllc.eoqa...z! .nad. lo lhr lolo'in3 dgo4li.nit:

E .s (55:2O0I. O.g.njc pl?dueta tl.nd.rl.

F,\OrAGl- Fe.il:iz!. rp!€irics lio.rr, C410.

IFOAM g$ic atlnCiidi.

' AnSJB&CPS- +::2013. ?hoipinr l.,ttinrl Sttid*C ior Orglnic F!.tiiz.i't.

Ackrlowb+?li'l? ls h.Eb./ rnadc t9r Lia arirt!;:!. r6:alvad tcrn t\:g. 3o..:rc.s.

e fE3S 2018 - Aii lithis..srn,td

.l:

'Thit Kt ry! tts.idad wzs pt.gatal W lE Tcdr@art Co.t6ritl!. on Orga.l' F.arah! .Id O.gr^lc Prgdci.'
u,ircr lii guidlilc! ol lie t:lrds.di proilck co-nrdt{lt lnd Il is Ll !tco.J!r..P rd{h t\. prE dl,.t ol.lir
Ker'ryi &r..e ct rir.larrdi. -: . .:. l . ,.:. .

ri-:Ea.rlc j+.ifilor! (ar nilisjil *?d:rEE r::ii ie .:,q7ids i,h!.! rtrii:-,;i:';. i'lr::: ti. n 6-i;.1i-i.a '.1 :i!Et-';
lcldh.ai, ayt lair:r1ard nanuro, groac nr,r,uris, ct'irFott prg.tligd ilt'n .clri iEidl,et and ,$!r.far.i!
!*a3l.c. vrd-.J.trirt!.t, .Jl .rttt, itologl,rtl !tt5h. - rt*:nrl hine3, C.'.rghio! ho{,it (!fu!2 ar,J nliulll
rnhe.al dipo.i!! ll-.st in.lqde b{t n9t lirnitrd b .Urotpiat. ioak, Ers.irs?rrl. apslm.Jdl, caloiro, firnlltoltl
X?Jt.
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O i'ghnIc ieiiilize i.'-- Soecificar;io,r

' 1. j ScEBe ',.. : :-:' 1'--:r- ' ',,:,,
' ''- Titis ii:nyr Stel]d:i,J sp:ciii:s iequireninli for oi-o!,'ria {rriiiiEG

. .Z Te|rns ai,d dellErtions

l j''.. t>r Ure lu,'pcsis oi tlii sland.lro. h6 fD;,c\f;ng (Errns anc ciirfim'iio'1.; shal: at Piy-

sclal:/ dsaiv.c fiGn oig?ni. rnatt=i

' (}tgiaic b-ssd orsdurt
'- E p.rci...rct that cc{aii:s ,( le.il 70% ors6nic rnal€drl

.zs' lcr'Jli=er 'l
iny 

'n.iriaf 
ol n"tu.-al or slnirl€e origin '!ilt ls aPB!5d lo sols or tlaots !o q'.Dqlf one or mi''! Fla'n!

, ouici'ens. subst3rca f;igt irEreas". 
"oit-f"atrv 

uf tfPply,^s Pltot iluieiis or by cond;tio.|ir13 he $I v"itir

o(83^ic aiJrr.

L4 ,:
'. .o rd ao ic ae+:Iizr?

d f-aftT:ef tiiiai; ;i*; in rc:rd or r:qi:J irr.n. n.t-re{iv ocq'rr{i:g ii1 ruiura. r'!i'ic:}.oriEinn€s. e 181l']:'. mateiisl aij.!'roga deiv:C ircm EIJral adi,'i3cd d.'pcriis. CrgEnb frdlizers tie lub5l!nc-e! lna(rr'ls's
i eoll taditity by supptyi\g plint nuris.rts c( t'y coolil,bn.iE ijrc sorl. Eraoples iDl'JC.: fatml'zrd mtnu€.
i grisn .*i".!. 

"ilni"ri ir.no. iriiia r,real, bona rncd. blood 6i9tl. feaih!!- r cd and stB *!!d meal'

, i,Etrt soa, uio-oas d!n)', h;ic acid. urins 6ased, llir'lc acid and othtr matenl3ls found in nature'

. ,. n!&G{ slicenal fad',iEgr'' 
''.fat=,:i315 L'i3t are dJ+ctly mhei iorn minerel depotts and only sullt'lao to physkal ?iDdes53i'sr'l'h 35-

I orusniag ef.c o.yin3. Exqmy'es of ihBsa maltrials .i:uy ind'rCe: phnsphab 
'oCq 

Epruiq s'lfhale oi
. poessiJfi-nraEn:li:andanyothe; natur.lniinsr"lC.Posiis.

' 'L6
' cnaollfe

nirtu.e oi [Aai anjiir dung in proces s ot U3loEiical 5\aige

.11

t_trtn:raid m"r:..*
a arocomposec mirtura o( livesto* cung and uriEe Rith slras.s end littei ured as beddlng oalqiel and

.asldues i.olr, the lodder led 'o livEstock

9.1

"' ':--2lr'-- -

t-

; -:.-- gtccn.rieiu:q-
'a C"op that is inccrpcEied iclo i\9 9otr ior Ule puQosa of sol itnpi"?B'nent a.1(i Ni:cll nray iitiutJe

, slrontanecus crops, Eianls orteeds

6 KEBS 2018 -All iighb rese^,€d
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z.gi"i-:.'
comport , .-ri, .; .. .ii - .. ..
sreli, ctccmrpdied orgrric vali. r tfi,! dant ,!.auii,'arlnr'ri sturry rom tiucrioi(-snros-

i-to .... .": . :

bona mlal ' ! -'. "
,('(rili!r iladr (:' ? dria;+r.{ }r1. r..ilbit .':a; Ua c,a!E:?!niE j &r(1i:rt hrcn ,nuad...r r.-:rsl.r+d

2.11 .. .. .'
3'rinc .:

v/.r'! dac..'npo!.<, .cclrrr.l,latrd $d fttincJ lrE htnB oi lett,tsE .no sarla vatJad 25 f€,1it.e.t

2.12
blood rnatl
this it {.kd, pov/da.ld blood co{.c&d f.r.n S,vo.tc.k !t ugitrrhour!.

Li3
.Ii5h o.rvlrion Lrfmr et -i.1.-:::._:,"
r frartrally dlcompo$d blcoj ca ir_ndy

L

pu,(.rurhA, filh

z.l s
cottontrsd ln..l
,n;ll.d co0on lalrft usld t3 t f..tIk r

2.15
t..,,..9. rrirdt.
I raclthd g.odgct of i!r!.,agz t aetrnloty'ints

zt€
nlghi roil
human u1rc &.1d laaclt @&rclad rapa.stery f,E.n a!:h il.lra o. nliilf; i'dlh iluih vrdilr BnJ sorandrn!.&luci aa !cil. tlh r t g(hEr oacanic na ai

2-17
blo 3ollds
,fg.nic rna!.rlal itorn !!$?ja lnd rEtr(rd.fiatlrbs raayrhd rnd lrcalod Fo. uae z5 a f.rtriir?r

218
yaarn lcornp.orl
PtodGt of S:dcrs! of com;lcr&ig uaing ./a.ioirs lnq.rrrs $dr as lrf,rn/qas to cal}r^.: s hetErogso.qa
.trizln . .t dr=oatpc.i^g 

"agoeuo o: food ,,crrr, b.ddng 
^\t{a.irl.

L1"
plent !rtarcli
lubsiailcai y,/ilh d.3iillrL propriies llrntara d!.i\rad lra llail dlru.a ise.J a! crg.nir furiXlt 's

3 Requirqm6nts

3"1 Ganeral reqaire4arrts .

3.1.1 O.ganic lortitiz.r sli6[ ba p.Ecticlly hr! from Ioul smo]l-

3.1-2'-Ckgarb kitlizc.s shall ba.lld,ncleno,ii in nit{r.:-'-'
r.l.r *9anp'riaa'rii risit rct'artain r.-ro.i-u'i"n n. 'r'ir;-".,;;; ;&i";;-"a ir iiiii.iir
hoamLanaa. antibl:{ics Bnd olrtlclj!s.

€ itEBS 2018 - A.l: *ehls rc.lrvrd2

lf,c
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t,?

!i.l

I

3.1.4 Oag8nb feallze. shail not cofllain &1y pelhrE:n:c orgBnis.rls $,hitfi could lflecl plenl!. e.inals,
lrr.tmen heinqi aad de environm.nt.' ' 'l: : :'

c.i.s.:.'.Tiri .car,;:r .us:o toi o?!aci:- fe,r,tz:r st€I noi bs':;t e n3tJr: ftat is h}rnnJ Io P:a,14. ainals.
hrmgn brings atui th. en\,lrcmtlart

, 3.1-E lllraw menures rhall 5e sl,biscl6d tD approrrlat! t.eelNent ,':.

! '.: . .'-.
''.8.'!.T.Oosindcalmenuiasar;!.srr,lrrerteotunienviitrjstr![notbeuseCashrtTiers.

i i.,!,u ru i-.t**, 
"il.ri 

i. ,t" i,tfi'toreiqn n-attar su{i: as ptasucs. ai..ml*urn, 
",-ppers. 

srooir, wicd
leJd(si;. .

O.g!,ac ,'.,illizoii s:\:l coxiF'y 1.,riiir ths ccmgci:tlnr:t r6qu:.em::ilr SjlEn Ll 1-zh!a t.

ieblB { - cc(npositionE! r.q'rirefiants foi sbllc 6rgani. iEdlllzers'

-..Llmii-_..

23,I

3-2.2 C{ganic danl swd.nrantr !h.l c.mgly *i'"5 ttl' coiupcsiilxlal rE":uiiemeflls giv.n ln T.Ll. 2.

Ta6!a 2 - Cornposltloilal rlqsilErngnis for oeganlc p[aRt sqppleffdnts

s,,t'l i'irtrnshf Lirt-lit

i 9H 5.5:85
i!) T.nr2:l'elu,e s 30.:c
il l,&nioan >lt6
iv) Tolai prirnzry nold6ntr{[i9i0, ']4 by

$ ia;1(

3;z.3 Ssonda./ plant nutllignts sheil noi be identili.d a.rd grarant ed if lhcy a.E not prEsont In 3! ilast
Url concrniastions giveo h Teble 3.

C KEBS 2018 - Alt Cshlr fEs"rvEd

1

- _s/ttt _-. Paaar!.ei6a--

l'l OH I s.s - sJ
fi) Ce.boni l,lli.o.en raus s 2C:l

r5 .i - 35 -.{ri) Moiil,Jae ccntsilt

tv, Ta,rnperE ture I 20.C - 30..C
vI >1il,Mtotan
d) OmEidc maifE E€ntEn[ 270%

',il)
:35Tohl p.ioary nr./tients(t'lPl<), % bf

u.rbhl
' F6r 

^rlu.!l 
tE!6, lr)lnlrrl lsr$ir:J!, r!(N.tn!r rirc.JC be tnrJ! b rahvirl

f..n!.c Sl2^J..di lor nrlgr!! f{rT?!.i-

(st
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Tabi= 3 - Conce6t[atr-fns for sEaoEd6ry 9l:ilt nalirient5

CElciL'n i?a r t.(x)cc

8-301

0.5 - l.C
t9 - 1 O,70

4 HEa'/\, rnetal co.iizmi anis

-- ---''-- hietel ccntainilrants_it preseni ir hitnzrr rh"ll?b?Ilrl/ vrii,h hn iicnils gi1'aT irTa-sl!'4: - _

i3b13 4 - i:'6avr,- rn€iel conia.',inar:t lirniis for ciganic i.ltiiizs(

s/il Parzmrtra Li.nit.6g/kg

r0
C.d.n,r.r.n !n!E 5
Chao.rJ,Jin. mrx. 50

iv) Co,oll. n ar..

Lr.d 30
0.1

r{ickr! 93

vin) En 30c

5 Hygieoe

7ha iartiiiz€. shalli. ,.ee lionl patloEenr. crgan:sirg. \^y'her6 aFp!icab!?. lht pro.hrcl shall aisc ccn)?l!' !'Jih
.;crobiclrsi??l lirlil5 glr,eE ir iable;.

' -r 
'b!e 

5 - i{ictobiol'rgtcal llral"s '''o! ciga:lit iectillzet

Micicorganisrc Al:o?Jahle !rrc!

€schii.jia Coli Y,o.-c191-
i.l;leiitiojl2i:e
< 5C' d

5

6_1

Packagiirg

Th?org6ni:re-air'ilzaas:ra;lbepa,:L3g:d.llmeiadzl5.U15i?nsureth.prod'Jdiatl4Eiit/andqr3irt)'..-_..

'ihe lCi oJ lha ?2-oia.le ihzll ca:r!2l-v !'riih i:re \..r'.:gl':l a,! i.4??!{ias Ai, Cal;. 513 oi lia Lav.3 oi

6 KEAS 201e -Ail riEill .es"nrd

3-?
Fenye.

icor-2550
aoal:M 200 - 600

Ek'nEiit ijrnit

ii\ I ?aac.l tlre\locccti
ir) tnlz.lira cEras}..s

4

K>_



7 Envirormert

Th.i . dispo..i

t(S 2290: 201 8

hz{ be Co,ie ar stipulatad in lha
Hoalth Acl, Ca?. 242 and the Planti rr Envrroomsntal

Piotectlbfi Aci

Labe

be legibly and .ind.lioly l6beibd.?ih tls i6llc\r,ing irio,h.fon

Protluct n:rn:;

Eranri .rurnr;

l.l.t Y.6ighi:

8ztaL flufi5ei

MaQufaitlirtiftipoid-nste ard. &BC!l pfrr6icrJ addrcss, {.laphonrrrrr6iue}i

-.. .. !-{,utpllt ce.rhn!;

D

U

I!D

tlt
v).

$,

.i; vii)

viii)

lT)

x)

xl)

,C0

xiii)

xivi

xv)

lYil

f!1i)

rviiil

8:2

a)' .

C?.bcn/nlt og:ir rEtio:

. OEanic |llatter. cdrUEot

lvio*itu.J coolq.lt

e

Oei: oi irEoufactL.ig;

E;firy dat.Joestber'ore d.ie ;

lnsfuar-iojrs ioa lsc egfate, frequeil, i time. a .thod of eppf'cClfil 6tc:

lngt-.ji?o$;

Stori5-. cbndrb.ls;

Okeciiins od ciispcsal:

Co.npatblllt}l

D3cia.rfion oil Gt OStafus; snd

Labilit!, dzus5 anC auarEnie! aiaiysis.

etler leirllling g'ridines includ. tha ia(owthq

TastirnoniEts/6ii'lioGpmenls: Th! flJbli. hrs no wey oi .valustjng h* strtrrs of lh6 ondoEli kl
relston t0 a groduct For lhi reasoi!, testianofilas and endorsemenls y.ilt b" viewsd aB claims ancl
eyaloaled aeoiuiog{y.

Olhpiclatms: Ary rat Ence ic the aCi!,ii), oi E ptuduct conhinirE ptdn( nuldents that is not gensE(iy
asso.iltadwithi,s.,u&(io.a,iEtuemustbssirbsiandetadwithstaiisticaliyslgnlnan{sftrrqcyd.t?.'

Whlre tie Fodoct do.s n:d contaifl all 3 r 4cr pl!n( nutrlelts. (hc label should ca,-ry a srstenent
lnciicziing tha( some planls may raquiae an addlfim3l sourcr ofthe n,li.ie.t(s) lhai are laa*.ing.

---Btnl'.rt shte.nEots ,suggsstng.that he pfodud. :s coinola:alysafe and ooo-toxic-lohurnans. aninals. or ',he sivtonmeflL-a,Jst not appear on lhe hbei unlass v..iied and app.Dr6d-

O KEBS 2O18 - Aii.ighls .Escffsd

b)

c)

...-.d)

5
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Anrisx A.
(i!-riorrnatilE )

SsLsia'rcei irai mai, ba ssad ao- feili;izeis d. soil iondiiicnEis ,

s/t( Substarce 0rscaiFlicn, cor.lpc!l{i6nal
.-'lai!3. ccndiii..ns cl sla

1i F .jin /.ta .tlrl ?1!alr: i\.z:,ut,

shan ba sted
?)i Li:l,! cr w5.e ta.,: n.l lrr.a oa-G?a*: fe.1r r9 34Jrce3

crlqin)

P6o.rL^t3 ;:a,ii:ri!i.1E E r,irnjre ,l a::ift?l
eicrexr:nts a J v€eafabia lhallar
(r,'irhEi b:ddingl. .:
lM:csti8 r' z"{,nal glac'g!.
Coiiling f,-ofi a:6osi\,e .'arftl.!, bJt ii
srur.Ed lro'n inl.cs(? itnni.a cr ncl
3olrced lrofi o(q.ric p,rtducliol
slElemr, nlec aacog tioir by Ura

.r."prorad clrliiyrng o.?.niaatici and

DrirC iarl-n)?rd nli.,,Jre at.rd
dEhidrelea p.rulrry nn.lure

Cornpor[s licf, sp!:11
mushrco.n A deircti of worms
,n6 lnleaLa ("eimlEulilrE

n.ed raaogoiu,l b/ Ura..iFrr'vec _--'
c..trf.ving orgzriz-iion.
Usc 5fl3r conkrtred fe'.inaitEfion androa
appaoprials dil{.,|1.n.
FaElory lrrmlng rourc.J ool o.r,'nilieJ-
lnc,iaaiian oianimel 3oti::.

I'lled rela2nllion by iha top.ovec
realrilin g a.ganiealirn.
lndaa!.!ro oJ anrrai tggias.
Coning fo..1 .xt,nsive harri:rg, b'Jt f
iri intensh,e Lrming lourca! it musl
ba camoostBd.

l{!eC tccg.iiici by lhe apprcYslj
i?!tion.

+)

7l

.ubtfalea

CcmDoirrJ ir ic.:n?ii:c plail
rcsar!,les

!!l r2..Jgn;lrn b/ ih! !Pi;r.,.'?d

'l-ne iniiia! compojitjon lirited !o
prrdlcts or lhit 1i51.

Org?iia,E6aiar9 and aii'nal rraslg
l4lraratad iicn ii soilol. vrasla, ':riri.h
hrs bse:r s,rljje.ied to a,"dpoatng o!
enaEiobia leimrniziia:1 io. bio-oa5
production.
l.lasd recogniu,on bt ihe epproved
certiiylng organizetcn.
ir: ari,'n.iii! concei,lialDns ir fii!4ig.i dr,
rnatar: Cadiniu,n: 0.?: Cc2pa: 70:

Hickei: 25; i-.{i: 45: Zinc: 200;
V,etn)r/: O-1: Chtolllilo (tctal): 7rl.:

Chr.rlr:i,r,n ivl!: 0(').
(' = lim:i oi del:rmi6elicr-

.2i
O (EgS 2C1e -.a.li 

ri?hls i"s-...r:ii

a) C.rrnscaGC or f ermeiltei
ir!nn!c hrr...!:hai,i iefLsa

l,leed raioglil,icn by h! EpprcvoC
c!rutyinE o€aniztlion.
I.dicetion oi admu I s!ed'!s.

Coriportrd anii:a: excrgnanb.
L,lclu,Jin.-r prutlr/ m ar,ure

s) G,Ja,io Need recognilicn by (he qbprowd
cerirvino oa!anhation.

e) St'avJ

t\q-
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c

...

!

PaoCucts and by+'cducts o?

3irrmalori=n i!rn, ...-
'sla,JahteahDuses & lish
i,{irlri"r,

Nesd rE ogiliio0:by.lh. alo.o'hd -.'
erdjifhg ori;niii{'on. i.

-'.blocdmaa! ..
'- huri m:al
I:li horn lr,erl
- ' b5 a m6el or dEieiaiii'liced

boie rneri
- . i_ih ari6?l :

- mlei mlal
- iopth.r, h.i. {nd "chiquetls'

-. ,:: .

. - .i;..
j :. ..:,

,l6sr'/ rniial aanG!l:t,::,.i, !iir.ito*i9..
neoEslary.

Jfi.ll..--. .-..-,.. -

4l

maxi,Trum.o$r€o&atbn ia mg,/kg of d./-
otEiter ol Che.njum (vl)r] fi.
(") = liEil oi det rmina,\:.'t

hak
dall Piqd,..,cit

.,,.|:

-:
.,1i.

:

,2

1s)

O KEBS 20iS - Al{.ights risgrveC 7

::ubstEcc. DEscnilicn, -ccmposliio.isl
,_EquirEl,llErts.t'ccniiiions oi i.lse

:.f :

Mixlures of plant maii:r w,'rldr has beeir
subiactid t i cofposling or aneerobic
farme i6iio0 ioalicozs 

^'oti(clioa. 
.. -

11) .By{rqd.Ji+ of igqd E.tgnG
iMrJs$,es

a5aordiiiv'wffttsE5'€dtlgl
Nlrd iEcq$i$on by th5 :?ProBd
q?rflEin9 organization.

f{qad rEc€nilion by lhe apPii?'rsd
certlryin8 o€enizEtlon.
Dir4c{ly gbteinfd by -
p,\Flc.I proaesses; 8;aract on wlth \rz(e.
or e6? ard/or llkali,lr soluton: and
t3.medbiiirn.

12t 9ed\Kiads ard sear6!ds
produats

13) Sal.ltiirst. baiii and v,6oci wasle Froan r'lDod not cfi€mica-iiy tEat.d altrr
feltroa.
Faom v/ogd not ohemigslly l,6atEd all!.r
ielllnu.

14) ta(o.od.aish

cerli(yi^g drE.nizaE.o-
Cddmiim shoulC nol e/rsed 90 figl.g ot

Nahrcalbhosphah rr,.ls by ha appniiedtieEd recoorvliaai

I P,0<. .
r.cognirtn by tl.e aPP.o!,4

i?ation
Basl. slag

codi-odinjii b/ ars appr.rred
csdrill',lo o({enlzatico.

17) k( potastr, miocd polassiirrn
sailii (..d: kahlte. s\4r,inl!6)

hysical pocedues bul n'Jt
enriched.
Necd r.ccgnillon by the a2plo/6d
cEdill,ing clganizalic..
Oerivad. irom c,IJcts gf,tassium salt-

o 4pl6) P6lasrium suhhat6. possitly

. conialning rnagiesium sell

-!{.- Calciult caabonats of oEfuial-,iiiiin(o.dl}tiit<,h-ai-.rrEii.
limsBt6ne. FlosphatE chalk)

\ar=-
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?3)

zsl

zal S,,rohur

Suiian,Jdne

coopet. iroar. mar€lsar
rnclybdsrPJm, zini,

2C)

o.siripticn. c.mpa5iil'aial
cira(n6 conditions of u5!

Magfle5ivm and calcium ' . .

ca.banatr oI natu.al orhh.(e.d
m.qnlslan chzlk. groulJ :

iur,l linicrtona)

?1) ulirial lin! iiiln sl,qa, i,leld ieccgniuon by ih6 8ppro.nd
c..lityhg.rtanEatbr. :,projurliofi

22i Epsbm aaii (ina$rr3ium-. , Or,ly oi nzisrel olisrh
'LE

G)r!uir, ( i'r19h.l!i O:ily ol nalu.?lc

iunr.tlci.r, pl'osphala C2Cmfu.r, not exrz?d 9C rngfig o,

P;ar
Us! lmiled lo batk so 5 (PH > , 5).

27t T,aca E erts (a.9. boi'oar.

slora-oE (basad on th. e.tior.l of
ammonia in ccmbiostion Yrith

iiuae

O I<EBS 2018 -,(l rilils ies=r-el

sni SuirslEirce

arnniorf urn sillar! exdtxisd,241. SU[Eqe tnd slillag! .rt_rct

Oniy inh5d.all
Nrld rcsoEiiiho bl, lh? aoPrcfnld
c€atii/mo oraanlzatlon

Scdi-!:n .trlorid3

i,lecd recoafinion b], trre apPro{rd
ce4iryine E ganhelicn.

tleid .ecogniion i,r* lhe lr)rovad
cF-riMog orFnl&iion.

S:ofle maal

Cl.y (3.g. b.ntonil., ,;tifl-'icrriitc,
or.tib. EtoItE)

so)

--l.il-- Natr:lly o.drriiill biologl:d
orqanisfis (a.a- *Dfini!

itl6d

{lirnit.d io

E::luding synl,\2!ic Eddilires: Plrm
io( sa€d. pltting moCuh com2olts

32) Part

33) Calciurn chloiijs iotrlion Nsed aacognilion bY lhs.ttp.ov6d'
certifying orgsnizaLrbn.
Fotier lroaimeril oi appls lr?ei efi?r

cedifuirg organizaiicn

Si,bleFlld lc eithei oi tha
Leatnienii: corntosilng.
hcin3raUorrdayin!, anaororc ClJestion
zad ammonla lraerngnl

tleld iscognitcn by Iha approved

i:!n\"irg

a6;s5siig i:19reci6.ts hcin

ann{aining isec;l mzifti

34i

3s)

B.!-Oto,t,JJcls imilrskias

nL d;.J!
llighl s,,;lla4cas.'Jri

36) Srbjlded io araerobic
diq.stionlie,fi .ntallo, lompcsfng or

Ser'=?d sluJge

lian6lrgaln

3

66
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'I h! l\laliorol Ccr;als ancl Ploducc Board (NCpB) har reachcd new partnrrrhip: ainrcrl at
brirrglrrg do*.n ihc <ost o[ {crterlirer arnidst rtrnawey costs of lhe cornmodif orcr reccnt
monthr.

Sponsorecl Links l:y Taboola

,d -j.,( ji.,::.,-"-. .--'

,;-i ba in trol,bie. Rutc wnrnr CS Murkonrcn
ovcr roacl rccidenlr

[-/.\TESi :1--,]iltEs

LIVEI MoCic.i Slrvica! Ps Harry !(irnut.i
bricfg Ml-': oa rionr of Social l{oihh
losurrncc Frrnrl {SHIF)

LIVE: CS Du.l.:: ltanclirrg ovcr Ulrunr Park to
N.irol,i Co!rnt-: govt.ftcr rchobiliiorion by

I(DF

Oocroru d.e.irlkhrg llccaurc nrany hovc

Frivrle pr.-r!G5, Manyalla MP Mukunji ioy5

Drrbai roaCs, rir;:or'i rcel frorn floods.fter

lr i: 
'rot }^s r n:f,ncy tl.t pays doctors, our

lares should piyrhcnr - Si[una t.lls Rtrlo

ln one of the pnrtrrcrship! bringing logsth.r rh. St.ite p6rartatol, S] Capital a[d Africa
Di,rtonrite Limited, l.lClrB,vill rupply alfordal>le ferrilizer lhrough its rcsl>eciive rrarionvicle
brancher ill ir lv/o yeilr aonlruct.

EarlT Malch, ,o,gricr.rlture Cobinet Secrelary peier l,lunyo vrarned that the price o[ lerrilizer
v,os bourd ro asc.lole to ov.r i(sh.7,OOO for e 5Okg bag due ro rhe ongoing tansionr
belweerr Russia ancl Ihr.rine.

You l"1ay l.i[e
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of the $bcidisrd fortlllser.

. The towrrrmenl-lssue tulrsidised fertlllser is being sold at
sh2.500.

The national goveclrman t has lnported 125 nriltion bogs of Ertiliser.
ofrering some relief Lo maize farnreru in the North Rifr re8ion ahead
of rhe plonthg season.

A6,ritulture Cabinet Sccrtsry .14i*rik6 Utrturisaid a cotrsignnlenr oF

the furnr ir:put lra<l beeo deltvercd b NstionalCercals and koduce
lloard (NCPB) depots ln Eldoretand Kltal€. anrcngother towns in
tho re4,ion, to adclress e scrrcity of rhe commodity.

Mr Linturi blamed logisticil chrlloDgss for delays in the detiveryol
dre subsidised fcrtilkcr, which has led to a biting shortagc of the
ltricultural input.

;ra$fiEE

Cheap hrriliscr shorta6c
hhs hrnrers tn North Rift

C'overnment o inrport 12.5
mllllon bags of subsidisctl
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STA EMENT OF TITUS KIPROTICH

I, Titus Kiprotich , an adult male , 26 r ears old of age of ID Number, 37902449

of Kipkelion West Constituency within Kericho County.

1. THA'I I am a farmer and I do joint farming with my parents since

2023 in our 15 acres.

2. THAT I normally use Yara govemment subsidy fertilizer, under the

guidance of the Agricultural Extensiorl Officers.

3. THAT sometime in 2023, following a directive from the President

on the ferhlizer subsidy programme, I switched to KEIS - NPK

10.26.10 fertilizer and tlre result was good. I received a good

harvest.

4. THn T bcfore 25'h December, 2023 (Christmas) an agricultural

extension officer came to evaluate and advise on the number of

bags of fertilizer that I needed for my 15 acres under the

Agripreneurs Programme by UNESCO through Ministry of

Agriculture fertilizer to be used. (Both planting and top dressing).

5. THAT on 31'r .January, 2024 I receivecl a text message to collect 30

bags (using updated voucher no. Y2VDB9JR) from Lhe National

Cereals Produce Board. (I xttnch a text nrcssage of Esubsiily and

nnrk it as 'ilHl")
6. THAT I paid and collected fertilizer l5cbags of fcrtilizer on 26rh

Fcbruary, 2024, the cost was Ksh 3Z 500 which I paid to pay bill

number 8522000 belong to National cereal and produce board

account number Y2VDB9iR. (l attach a copy of the MPESA

staternent ancl mark it as '$ft2")
7. THAT two weeks after planting/ the seed germinated. However, the

plant did not grow beyond the height of the knee,

8. THAT I have incurred losses, harrowed, purchasing of seeds and

hiring a Oxetr to plant8 acres of land to the tune of Kslr 75,000.00

Page 1of2
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9. THAT I have lost harvest for ptantirrg of maize for Eight acres of

land to the tune of Ksh 540,000 (20 bags per acre= 150 bags by ksh

4000 per 90 kgs bag.)

10. THAT my mother depends on me for food, clothing, hospital bills

and I also pay fees.

11. THAT the application of the fake fertilizer has affected my farms

productivity and will continue for several years leading to further

loss of income. (l attach a santple of the fertilizer and mark it as

"&s"t
12. THAT I also fearful that the maize grown in my farm will not be

safe for consumption in fuhrre.

13. THAT the issue has affected me psychologically, mentally because I

depend on the farm for income for both my financial support and

for my family as welJ.

14. THAT I would like compensation from the National Government

for the losses.

That is all I wi6h to stare

NAME: TITUS KIPROTICH

Signed W. .. D^,., b:' lg5-LZo-pg,

P,,ge 2 of 2
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Dear KIPTROTICH TITUS ,

you have a voucher code:
AVR437MB for 15 Bags
of Fertilizer .This voucher
will expire in 4 days.
Please visit your nearest
NCPB Depot to redeem
2424-02-26 16:05:28
Thank You - Ministry of
Agriculture

Dear KIPTROTICH TITUS,
you have redeemed
voucher code Y2VDB9JR
for your Maize criterion.
Thank you - Ministry of
Agriculture. {,
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+ Esubsidy

Agriculture.

DeaT KIPTROTICH TITUS ,

you have a voucher code:
AVR4TMB for 15 Bags
of Fertilizer .This voucher
will expire in 4 days.
Please visit your nearest
NCPB Depot to redeem
2024-02-26 16:05:28
Thank You - Ministry of
Agriculture

DeaT KIPTROTICH TITUS ,

you have redeemed
voucher code Y2VDB9JR
for your Maize criterion.
Thank you - Ministry of
Agriculture.
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WTTNESS STATEMENT OF SAMMY KIPTUM B RGENI

l, Sammy Kiptum Birgen, an adult male born on l"t January,1967 otP,.OBox

Number, 10055 Eldoret of Kesses Constituency within Uasin Gishu County,

Cheptiret/ Kipchamo ward

1. THAT I am a farmer since 1989, my farm is 5acre in total

2. THAT 4 acre is where I plant maize

3. THAT I havc been ushg fertili::er from 1989 since then.

4. THAT I have using Mea fertilizer under the guidance of the

Agricultural Extension Officers.

5. THAT sometime in 2023, following a direcrive from the President on

the fertilizer subsidy programme, I switched to what the government

was offering which was Yara ferhl.izer and the results were good. I

received a good harvest.

6. That on 19tr, September, 2023 I one Peris Bor (0711xxxx70) an

agriculhrral extension officer from the Ministry of Agriculhrre paid

visit to my farm to ascertain the number of fertilizer bags require for

both planting and top drcssing. Which she recommended 8 bags for

planting and 8 for top dressing.

7. THAT on 17rh February, 2024 I received a text message from an

Esubsidy informing me to collect 8 bags (using updated voucher no.

D69C5JRE) from the National Cereals Produce Boartl by 3"1 March,

2024. (l attach a copy ol a text Mcssage a,t.l nork it "SKB -1")

8. THAT on 14d'March,2024, I received a tcxt message on Safaricom Line

Number 0722 xxxx32 fton.r the Ministry of Agliculture directing mc to

collect 8 bags of top dresser before 14th April,2024 from the nearest

NCPB Depot using voucher TDUZ459RF8. I attach a copy of the

Mpesa statenrcrrt and t ark it "SKB -2")

9. THAT on 19th March, 2024, I paicl Ksh. 20,000.00 to pay bill numbcr

8522000 registered to the National Cereals Produce Boarcl using

voucher number TDUZ459RFB under Safaricom transaction number

Page 1of 3
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SCJ5HPTLTW at 11.01. (I attach a copy of thc MPcsa Message arul

nnrk it "SKB -3")

10. THAT on 20tr' March, 2024, paid Kshs.20, 000.00 to Playbill number

852200 registered to National Cereals Produce Board using number

D59C5]RE at 14.26 under Safaricom Transaction No SCK2LT36BM. (I

attach a copy of the Mpesa statamerrt and ntark it "SKB -3") .

11. THAT I went to the Nalional prcduce and cereal board to retrieve my

fertilizer serial collection number 10321 which was to enable me

collect my allocation for the ferrilizcr.

12. TFIAT l lgtt March, 2024 I picked 8 bags of Top dressing fertilizer and

on tlre 20rh March20241 picked the planting fertilizer from the last mile

collcction centre in Tulwet. (I a.ttach a plnto of the 50 kg bag fitll of

Jertilizer and nnrk it "SKB -4")

13. THAT on 25th March, 2024, I planted the maize using a Tractor and I

applied fertilizer which I had purchased from The National cereal

board iI Tulwet, Kesesi constituency.

14. TFIAT two $/eeks after planting, the seed germinated. I Iowevcr, the

plant did not grow beyoncl the height of the knee, I realise that there

was a problem of restarted maize growth.

15. THAT I started applying drc op dresser to assist the Plant to grow, but

this did not work out. (l attach eoidence of the Top dressing santple

arttl rnark it as "SKB -5")

16. l'HAT when I chccked again on the top dressing ferrilizer I realise that

it was not a normal top dressing fertilizer.

17. THA'l' I noticed after several hour the the top dressing fertilizer was

not dissolving and it looked like marram. (l attach a photograph of tlrc

Marranr aud ntatk it "SKB -6")

18. THAT, one week later I noticed that the fertilizer was not beiug

absorbcd in the soil. The fertilizer remaincd on top of thc soil and is

visible to date. This is despite, that it has been raining heavy to date.

Y
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19. THAT I have incurred losses, harrowed, Planting, purchasing of seeds

and hiring a tractor to plant four acres of land.

20. THAT I have incurred losses of an estimated Y.Shs.74,40Q/ =la1

ploughing, harrowing, purchasing spraying, hiring a Planter Tractor,

and labour.

21. THAT I have also lost dre harvest income from my 4 acre land to the

tune of 90 bags of 90 kgs eact at Ksh 4000 (Cereal board price) Totaling

to Ksh 350,000.

22. THAT the application of the fake fertilizer has alfected my farm's

productivity and will continue for several years leading to further loss

of income-

23. THAT I also fear that the maize grown in my farm will not be safe for

consumption in future.

24. THAT as a result I will not be able to pay for school fees for my 9

childreo parents who I feed, and educate from my earnings as a

farmer and as a business man. (I attach a copy of Three school/

uniaersit! fees struchtes for ny children anil ,natk it 'SKB -7')

25. THAT the issue has affected me psychologically, mentally becausc I

depend on the farm for income for both my financial support and for

my family as well.

26. THAT I would like compensation from the National Govemment for

the losses.

That is all I wish to state

NAME: SAMMY KII'IUM BIRGEN

Signed Date:
n
{O latJze"+
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DeaT SAMMY KIPTUM
Bll, you have an updated
voucher code: D69C5JRE
for B bags. This voucher
rvill expire on 2A24-03-03.
Pleas,tt',rislt your neares t
NCPB Depot to redeem.
2A24-02-17 00'.25. Thank
You - Ministrv of Aoriculture.
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DeaT SAMMY KIPTUM BII ,

you have a voucher code:
TDUZ4S9RFB for 8 Bags of
Top Dresser.This voucher
will expire in 30 da s. Please
visit your nearest NCPB

vEA

o)

I

/4x0

Depot to redeem 2024-03-14
23:41:27 Thank You -
Ministry of Agriculture
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WITNESS- STATEMEN'I' O[ IIOSEA KIPKETER RUTO

I, Hosea Kipketer Ruto, an adult male aged forty years old of P.O BOX

Number 39- ZII{A of Soy Constituency within UasiIr Gishu County,

l. THAT I am a farmer since 2022 have been farming maize since 2022 in

my 4 acre land..

2. THA'I I have been using DAP 18460 fertilrzer from 20?2 for some time,

3. THAT sometime in 2023, following a directive from the President on

the fertiliz-er subsidy programme, I switched to Yara fertilizer and the

result was good. I received a good harvest.

4. THAT in January, 2024 an agricultural extension officer to evaluate and

advise on dre number of bags of under the Agripreneurs Programme

by UNESCO though Ministry of Agriculturc fertilizer to be usecl.

(Both planting and top dressing).

5. THAT on 2,ur February, 2024 I received an esubsidy text message to

collect 8 bags via my mobile number 0722 xxxx35 (using updated

voucher FRZYSQM4) from the National Cereals Produce Board bv 15'l'

April,2O24. The message was from the Ministry of Agriculture.(I

attdch a copy oI tlrc message arul ttnrk it as "HR-1")

6. THAT on 15tr, March, 2024, I rcceived a text message on Safaricom Line

Number 0722 722435 from the lvlinistry of Agriculture directing me to

collect 8 bags of top dresser before 15d'April,2024 fronr the nearest

NCPB Depot using voucher TDB6GATSPU. .(I nttach a copy of the

nessage artd nwk it as "HR-Z")

7. THAT on, I paid Ksh 20,000 lo pay bill numbcr 8522000 registered to

the Natiorral Cereals Producc Board using voucher number under

safaricom h'ansaction number FRZYSQM4. .O att^ch .t copy ol tlrc
MPESA Statc tclrt and mnrk it as "HR-3")

8. THAT on, I paid Kshs 20,000 to Playbill number 8522000 registered to

under National Cereals Produce Board. (I attach a copy ol the MPESA

Stateurctt aud nnrk it as "HR-4")

9. THAT on 10'1'April, 2024, t plarrted the nraize secds using the esubsidy

fertilizcr.

Page 1of 2
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10. THAT two weeks after Planting, the maize seed germinated However,

the ptant did not grow beyond tlre knee level and I wondered why this

was the case, since this never happened before.

ll.'IHAT, one week later I noticed that the fertilizer was not being

absorbed in the soil. The fertilizer remai.ned on top of the soil and is

visible to date. This is despite, that it has been raining heavy to date.

12. THAT I got to know from the Citizen TV news that the fertilizer which

was being distributed by the National cereal Board was fake and had

affected may farmers, myself included.

13. TI{AT I have incurred losses, harrowed, purchasing of seed and hiring

a tractor to

14. THAT I have lost harvest for planting of maize for four acres of land to

the tune of Ksh 480,000 (24 bags per acre= 96 bags by ksh 5000 per 90

kgs bag.)

15. THAT as a result I will not be able to pay for school fees for my 5

children, 2 parcnts who I feed, clothe, pay hospital bitts for my family

and sickly parents as a farmer and businessman. (I attach a copy of

thc school fees structurc aru, trtark it as "HR-s")

15. I'HAT the application of the fakc fertilizer has affected my farms

productivity and will continue for scvcral years Ieading to further loss

of income.

17. THAT I also fearful that the maize grown in my farm will not be safe

for consumptiorr in futurc.

18. THAT tlre issue has affected me psychologically, mcntally because I

depcnd on the farm for income for both my financial support and for

my family as well.

19. THAT I would like compensation from the National Covernment for

the losses.

That is all I wish to state

NAME: Hosea Kipketer Ruto

srgned*-@............... Date:..
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7ta \,[AY, 2024
NAME: BENARD KURIA WANJIKU
OCCUPATION: FARMER
ADDRESS: 223 RUIRU
RESIDENCE: GITHUNGURI SUB-COUNTY, KOMOTHAI
COUNTY

WITNESS STATEMENT

WARD, KIAMBU

My name is Benard Kuria Wanjiku and I live and farm for gain in Komothai area.
I married and blessed with children. I have been a coffee and horticulture farmer
for the past fifteen years. I have been using various types of fertilizers which I
used tr.r buy from the local Agrovet outlets. Examples of the fertilizers I have used
before are such as DAP, 17 17 17 and Tropical which were all chemical-based
fertilizcrs. Over the years, I was always happy with the results and got a bumper
harvest.

In the year 2023, around the month of May the Government announced that
they would be avaiiing to farmers subsidized fertilizer and encouraged farmers
to register their names with the area ()hiefs through the Villagc Elders lWazee
ud Nyumba Kumr') on behalf of the Ministry of Agriculture. At the time of
registration, I applied for nine (9) bags of top dresser. I rvers happy when I heard
this news because at that time, the price of lertilizer was rctetiling at Kenya
Shill'ngs Seven Thousand Five Hundred (Kshs 7,500) for a 50-kg bag. lnitially,
farners were infornred that The subsidizeci fertilizer vzoirld retail at K.enya
Shillings Three Thousand (Kshs 3,C00) for a 50-kg bag but later on the price
reduced even further to Kenya Shillings Three Thousand (Ksirr; 2,500).

On 8th September, 2023, I receivcd a text message with a voucher cocte:

TDZTGJSC4F from the Ministry of Agriculture informing me that I had qualified
for the nine (9) bags of top dres-"er fertilizer that I had applied for earlier on that
year. I rvas dilected to proceed to thc ncarest Natjonal Produce and Oereals Board
(NCPB) Depot to purchase the samr' .rnd that I ha.d 3O days before the offer
voucher code expired. Unfortunately, I dicl not have the money then so I waiteC
until 22nd January, 2024 when I instead redeerned/ bought se:ven (7) bags of
fertihzer through the previous voucher code: TDZI'GJSC4F sent to fire or) Stl'
September, 2023. I went to NCPB, Githunguri 'lown, shorved them the .ext
message I r,':r:eived on 8th September 2O23, and was asked to make payment. The
fertilizcr was pacl<ed in 5o-kg bags and rverc all labclled lt[uuuno. Thc bags of
fertilizer also bore a KEBS mark, NCPB as rvell as Governrnent of I(enya logo.
The bags further bore the writing "Ministn, of Agriculture and Livestock Fertilizer
Snbsidy Programme (FSP)". I pard NCPI3 via account TDZTGJSC4F by MPESA, a
total of Kenya Sl.iitlings Seventeen 'fhousand Five Hundred (l(shs 17,500). Si-x 6
of the 7 sacks had their Date of Manufactllre as No,zember 2023, L,xpr1 Date as
November 2028 ar'd Batch Number as I 1-2023 while the 7th sack had the Date

L>r=
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o[ Manufacture as January 2024, Expiry Date as January 2029 and Batch
Number MMPL:O 1-2024. I transported the fertilizer home and stored them until
the month of March 2O24 dtring the onset of the short rains.

I prepared part of my 4-acre shamba, and applied the fertilizer as usual on my
coffee plantation then went back home. I returned a day later, only to notice that
the fertilizer had not dissolved into the soil as it should. At the time of applying
the fertilizer on my shamba, I did not notice anything unusual with the fertilizer
in terms of colour, texture or smell. I also applied the fertilizer on the remainder
part of my shamba where I had planted maize, potatoes and tomatoes but the
outcome was the same; it did not dissolve into the soi[.

I dec'ded to inquire from other farmers who I knew had also purchased the same
fertilizer at NCPB and they informed nre that they had experienced the same. I
wish to state that out of the seven bags that I bought from the NCPB Depot, I
used 6 and a half bags of the fertilizer I had purchased from NCPB and half a
sack remained. Other neighboring farmers and I all noticed that this fertilizer
did not behave the same as the ones we used to buy at Agrovet outlets. Further,
we had purchased fertilizer from NCPB before but had never seen such a thing.
I was very shocked and disappointed and decided to remain silent until when I
saw the President announce on television that all farmers who had bought
substandard fertilizer from the NCPB under the National Fertilizer Subsidy
Programme should return the same so as to be compensated. Since I was a
victii-.r, this was a sigh of relief though I did not know how I would go about
getting this compensation. Upon inquiring from my neighbours who are also
farmers, I learnt that farmers were supposed.to go back to the NCPB Depot N,hcre
the purchase was made with the text message from the Ministry of Agriculture.
However, I was too discouraged and disappointed to even go back to the NCPB
Depot for compensation.

I further wish to state that aftcr that horrible ordeal, thc Ministry of Agriculture
still reached out to me via text mcssage on 15th March 2024, requesting rne to
go and buy lwo more bags of subsidized fertilizer ar the NCPB Depot through
voucher code: TDM68ZC7VU. I ignored that message since I hacl lost m),money
befot e and my crops had been damaged by the same fertilizer. I was not sure
that this fertilizer would be different.

That is all I wish to state.

SIGNED:

2
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SIAIT-.!{ T OF DEIJNTS EARASA ADUIIDI,

l, Dennis Barasa Adundo, an adlrlr. rnale born on 'l9u' December 1992 oi lD Nurnber
2S439667 of Bungonra Couirly, Burnula {iu[> County.

1. That I have been a farmer since 201Ii.

2. 'fhat I had been using MEA ferillizei up unlil 2022 and chanLled to NPr(
Ferlili;:er in 2023 and used it ft-'r 1 year.

3. Thai on l Bs February 2C24, I received a text message from Ministry of
Agrioulture to S,o and collect 3 FaUS of fertilizer from the National Cereals
Pi'oduce (NCPB) depct.

.1. 'ilrai I paici for the 3 bags of fsrtiiizer r.rs;irrg nrpesa and taier discovered ihat
tiie faiiilizor'in o,rc cl tne i:ags v,ir.; suiistanciard as:i conl:ri4,3d stones and
pa:li.i(rs.

Ti:iri <.'n 3'" Iv'!cr}: 2A?4, .l rac.e,r't,:cJ ;lnother text rnessJoc fronr fulinistry cf
Agr;c'-rittrrr, '.o go aird colleci 1 b:rg of fei'tilizer frorl f'ICPB cie;.rc.i viiricir I la!.er
rliscoyereC \:,,:;s, r:ltrstandatd as it.rpFeared to be in poir.idr;e like li:rirr.

6. llial ! i:aic io:'the ier iii;ze. using niosse , SE302DEG$6

7. Ti:nt li::e t: sr.rb:'rll:rciard te,rtilrzer. l.iraverbcen unab!L. to Co f;:.aiirg inis year
Au a fain:.rr I trsually harvest atrotrt 5 bags of maize.

ll,at I ha/e i-rot,dorie any traruei:i;::...; thii; vca!'dr:a tr riir .....ost3r)cia!'.i fer'.ii;ze;.

9. Ttiai I hirv,:,bi.:(ri: .:inel.,l.l :c siipi;i,1 r:)i/ fariily as a r,:':si;it c: t::?it'li; r.rn;:bl': tc
t)i.lnt erld seii nr.rijs Cue to tile suir::laniia;'d lertilizer'.

b+-4 b+? MY 9e2+
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STATEM ENT OF CELE TINE NAKHUMICHA WANYAMA

I, Celestine Nakhumicha Wanyama, an adult' female^born.on 21'' March 1986 of lD

Number 26168223 of Bungoma County, Bumula Sub County'

1. That I have been a farmer since 2009-

2. That sometime in February 2024 ' I received a text message from Ministry of
- 

Agriculture to go and collect 4 bags of fertilizer from the National Cereals

Produce (NCPB) dePot.

3. That being a farmer I went to collect the 4 bags of fertilizer and paid kshs

2500 Per bag.

4. That I learned the fertilizer was substandard upon using it to plant maize'

5. That the maize was not growing due to the fertilizer I had purchased lt had

only grown up to the height of my knee'

6 That after learning the fertilizer was substandard I decided to purchase

another fertilizer called DAP which proved to be up to standard for planting

maize.

7. That on 22"0 Marcn 2024, I re :eived a text message from Ministry of

Agriculture to go and colleci + bags of top tracing fertilizer from the National

Cereals Produce (NCPB) dePot'

8. That I learned later that the all the fertilizer I had purchased was substandard

as it had been mixed with eura and had stones in it Upon learning this I no

longer used it.

9. That I have been unable to carry out any farming since purchasing the

substandard fertilizer.

1o'Thatmyfarmis4acresandhaditnotbeenforthesubstandai.dfertilizer.I
would have been harvesting 12 to l3 bags of maize per acre'

ll.Thatasaresultofthesubstandardfertilizerlhavebeenunabletoprovidefor
my family as I usuallY do

a
CAttfW^+ r'-tol.rlL^-rwric'L-a VlaA-lqb/\e\

'b+"*l xt >d", e_o2+
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STATEMENT

DATE :7'MaY ,2024

NAME : David Maina Ndegwa

QUALIFICATIONS : KCE Division II

: Bukura College of Agriculture Certificate

: BASIS (UK) British Agrochemicals Standards of Inspection Scheme

: FACTS (UK) Fertilizer Advisers Certification and training Scheme

: BASIS & FACTS Examiner in Kenya and Zambia

woRK EXPBRIENCE:I have 30 years of Experience working in Horticultural Companies

Namely Homegrown, East African Srowers, Frigoken Kenya Ltd

and I am currently practicing Farming in a 100 acres Horticultural

Farm in Narumoru. I have served in various Capacity from

supervisory to General Manager in the above mentioned

companies. I am currently the managinS

director of Taccazze Limited which is a Company involved in

Horticultural farming.

PROFESSIONAL BODIES AFFILIATED: I am a board member of soCAA- society o(

CroPS agribusiness Advisors of Kenya

oTHER RELATED ASSIGNMENTS: I am a board member of Nyeri Hill Farm which has

800 acres under Coffee, over 100 acres un,ler and over 100 dairy animals'

HOW I CAMf, INTO CONTACT WITH GPC

AsthemanagingdirectorofTaccazzoLimitedWhichFarmsHorticulturalCropsinl00-
acre iarm, I sometimes buy Fertilizer at Kiganio National cereals and produce dePot At

around 2022 I saw fertilizer bags labelled GPC displayed at the depot and on reading the

aso



nutrients ComPosition, I saw that the fertilizer was low in maior nutrients and it also had

Sodium in it which put me off since Sodium is not an Essential Plant nutrient'

IpurchasedC.A.Nandotherfertilizerswhichlneededandleft.AtaroundNovember
zozz'lgotacallfromaladywhointrcducedherselfasCynthiaGichirifromAfrica
uncensored. S,tre told me that she was referred to me by a member of SOCAA and she

wanted to interview me about a fertilizer called GPC' She asked me if I had used it and I

told her that I saw it at NCPB depot in Kiganjo but I didn't purchase it'

WeagreedtomeetinNovember20'h2023.Cynthiacametothefarmwithafertilizerbag
that had some little content in it and it was labelled G P C Similar to what I had seen in

Kiganio NCPB dePot.

The bag had the following % of plants nutrients written on it'

P 70o/o

K 30%

Ca '1.0o/,,

Mg 0.28%

Fe 0.0U%

Al 0.087%

Na 4"/o

Mn 0.17%

sl 3%

From the ingredients tisted I picked on Sodium and aluminum which are not Essential

plant nutrients and I wondered why they would be included in a fertilizer bag. Cynthia

told me that she had talked to many (armers who exPressed disgust due to poor results

after using the fertilizer and she wanted to hear my opinion as an exPert'

I asked her if she had the fertilizer analysis report which she hartded to me I compared

the results to what was labelled in the bag and there was no similarity The rcsults showed

very low levels of NPK which are maior nutrients. I compared the results given to me by

cynthia to my soil analysis results and found that my soil was richer in plant nutrients

than the purported fertilizer and that is wiren I told her that if what she showed was being

sold as fertilizer, then my soil put in bags would be (ar much better'

I



SomethingelsethatwasuniquewiththeGPCbagwasthedeclarationofNutrientsin
Elemental forrr than their Oxide forms which is a common practice all over'

Cynthiaad(edmetogivemyopinionandltoldherthatifthesoilanalysisresults
reflected what was being sold to the farmers, then that can't be referred to as a fertilizer

and I would llke to submit the following rePort to support my Opinion'

sis report from my farm in Narumoru.

analysis report given to me by Cynthia.

ort it will be seen clearly that the soil from my farm is richer in Nutrients

rn question.

1. Soil araly
2. Fertilieer

From the two rep

than the product

{) cv"/ Ar'bC^l-r1t 9
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TT'IMAY,20.24

I{AME: CORNELIUS UIAFULA WANJALA
OCCITPATION: FARJTIER
ADDRESSI BUNGOMA
REEIDENCE: KANGEMI, NAIROBI COI,NTY

WITI{ESS STATEMTNT

My name is Cornelius Wafula and I reside in Kangemi. I farm in Western Kenya.
I wish to state that I am a well-meaning Kenyan who has been keenly following
the fake fertilizer scandal and have in my possession correspondence that I
believe will shed light on the matter before this Honourable Committee.

to state.

1
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STATEMENT

DATE :7bMay ,2024

NAME :David Maina Ndegwa

QUALIFICATIONS : KCE Division II

: Bukura College of Agriculture Certificate

: BASIS (UK) British Agrochemicals Standards of Inspection Scheme

: FACTS (UK) Fertilizer Advisers Certification and training Scheme

: BASIS & FACTS Examiner in Kenya and Zambia

WORK EXPERIENCE:I have 30 years of Experience working in Horticultural Companies

Namely Homegrowry East African growers, Frigoken Kenya Ltd

and I am currently practicing Farming in a 100 acres Horticultural

Farm in Narumoru. I have served in various Capacity from

supervisory to General Manager in the above mentioned

companies. I am currently the managing

director of Taccazze Limited which is a Company involved in

Horticultural farming.

PROFESSIONAL BODIES AFFILIATED: I am a board member of SOCAA- Sociery of

Crops agribusiness Advisors of Kenya

OTHER RELATED ASSIGNMENTS: I am a board member of Nyeri Hill Farm which has
800 acres under Coffee, over 100 acres under and over 100 dairy animals.

HOW I CAME IIYTO CONTACT WITH GPC.

As the mana6ing director of Taccazzo Limiteci Which Farms Horticultural Crops in 100-
acre farm, I sometimes buy Fertilizer at Kiganio National cereals and produce depot. At
around 2022 I saw fertilizer bags labelled GPC displayed at the depot and on reading the

r<y



nutrients composition, I saw that the fertilizer was low in major nutrients and it also had

sodium in it which put me off since sodium is not an Essential Plant nutrient.

I purchased c.A.N and other fertilizers r rhich I needed and left. At around November

2023. I got a call from a lady who introduced herself as Cynthia Gichiri from Africa

uncensored. she told me that she was referred to me by a member of soCAA and she

wanted to interview me about a fertilizer called GPC. She asked me if I had used it and I

told ner that I saw it at NCPB depot in Kiganjo but I didn't Purchase it'

we agreed to meet in November 20,h 2023. Cynthia came to the farm with a fertilizer ba8

that had some little content in it and it was tabelled G.P.C Similar to what I had seen in

Kiganjo NCPB depot.

The bag had the following % of plants nutrients written on it.

P 10%

K 30%

Ca 1,0o/o

Mg 0.281o

Fe 0.084'/"

Al 0.087%

Na 4%

Mn 0.11%

SI 3OA

From the ingredients listed I picked on Sodium and aluminum which are not Essential

plant nutrients and I wondered why they would be included in a fertilizer bag. Cynthia

told me that she had talked to many farmers who expressed disgust due to poor results

after using the fertilizer and she wanted to hear my opinion as an exPert.

I asked her if she had the fertilizer analysis report which she handed to me. I compared

the results to what was labelled in the bag and there was no similarity. The results showed

very low levels of NPK which are maior nutrients. I compared the results given to me by

Cynthia to my soil analysis results and f(,und that my soil was richer in Plant nutrients

than the purported fertilizer and that is when I told her that if what she showed was being

sold as furtilizer, then my soil put in bags would be far much better.



Something else that was unique with the GPC bag was the declaration of Nutrients in
Elemental form than their Oxide forms which is a common practice all over.

Cynthia asked me to give my Opinion and I told her that if the soil analysis results
reflected what was being sold to the farmers, then that can't be referred to as a fertilizer
and I wou( like to submit the following report to support my Opinion.

1. Soil analysis report from my farm in Narumoru.
2. Fertilizer analysis report given to me by Cynthia.

From the two report it will be seen clearly that the soil from my farm is richer in Nutrients
than the product in question.

cv;l N)er'-t Neff
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Soil Analysis
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CHAPTER 345

FERTILIZERS AND ANIMAL FOODSTUFFS ACT

[Date ofessent: 24th August' 1962'l

lDate of commencement: 4th August' 19671

An Act of Parllament to regulate rhe imPortation, manuJacture and sale oI
^";;;it;;i ;";ilizers aid animal foodstuf's and substances ol animal

origin intendad for the manulacture of such fertilizsrs and foodstuffs' and

io'iioriJ" ror,nutters incidental to and connected with the toregoing

[Act No. 23 of 1962, Act No' 5 o', 2OOT ActNo'20ol2015-l

1. Short title

This Act may be cited as the Fertilizers and Animal Foodstuffs Act

2. lnterPretatlon

ln this Act, axcept where the context otherwise requires-

"analrJt' means any person appointed under section 8 of this Act to be an

analyst for the purposes of this Actl

"anrmal" means cattle. camels, horses, sheep' pigs' goats and poultry' but does

not'iiirJe olgi, cats and other domestic pets' or marine animals'

"animal foodstuff' means-
(a) any-

(i) substance obtained by a process of crushing'. gristing or

grinding or by the addition to any subsEnce or the removal

therefrom of any ingredientl or

(ii) condimentat foodstuff or mineral substance which possesses

oI is alleged to possess nutritive properties; or

(iii) substance of animalorigin' which is intended,or otrered for the

feeding of livestock, domestic animals or poultryi or

(b) any stock lick or substance which can be and is used as a stock

lic( whether or not it Possesses medicrnal propertles'. but does not

irrclude stras/. chaff, underground hay' silage' cereal in the grain

or any substance which hai been crushed' gristed or ground for a

farmer in accordance with his directions for his own use' unless such

substance has been declared by the Cabinet Secretary' by notice in

the Gazetle, to be an animal foodstuff for the purposes of this Act:

"Board- moans the Fertilizer and Anifial Foodstuffs Board o' Kenya ostablished

by seclion 2A;

-Cabioet Secretary" means the Cabinet Secretary for the time being in-charge

of matters relating to agriculturei

"ferlilizer' means any substance or mixture of substances which is intended or

ottei"J f, irprouing oimaintaining the growth of plants or the productivity of the

soil, but does not i;clude manure, compost, wood ash' gypsum or refuse when

soij in its originat concition and under the same name' nor does it include organic

fertilizers, other than lirne:

5
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"inspectod means any person appointed by the Cabinet Secretary undor

section 8 of this Act to be an insPector fo r the PurPoses oI this Act:

"sell' includes offer, advertise. keep. expose, transmit, convey, deliver or

prepare for sale or exchange, dispose of for anY consideration whatsoever, or

transmit. convey or deliver in pursuance of a sa le, exchange or disPosal as

(c)

(d)

aforesaid:

"the Direclor" de/eled by Act No 20 of 2015' s 2(a)'

[Act No' 20 ol2015 s 2'l

2A. Establishment of the Board

(1) There is established a body to be known as the Fertilizer and Animal

Foodstuffs Board of Kenya

l2}TheBoardshallbeabodycorporatewithperpetu.alsuccessionanda

"ori-Jon.""t 
and shall. in its corporate name' be capable oI-

(a) suing and being sued;

{b) takinq, purchasing or otheMise acquiring' holding' charging or

'-' J'.poli"g of movable and immovable property:

(c) borrowing money or making investrnents:

(Oi charging fees for services rendered by it and requesting for securities

for such feesi and

(e) doing or perlorming all other acts or things lor the proper performance

of its fUnctions unde, tnis nlt *t.i"t, mayiawfirily be done or performed

bY a bodY coiporate'
lAcl No 20 of 2015' s 3 l

28. Functions of the Board

The funclions of the Board shall be to-
(a) regulate the fertillzers and animal foodstuffs. industry in Kenya

includingthep'oo"iiln''n"n'f"cture'packaging'importationand
.rrt"tiig of fertilizers and animal foodstuffs;

(b) regulate the imporfaton of raw materials for the manufacture ot animal

foodstutlsl
promote the manufacture of fertilizers and animal foodstuffs;

advise the xational and county governments on-
ri\ the orocurement' impodalipn and elficiellt and.. timely
tL 

li.u,Jr,i"" 
"i 

suosioizeo fertilrzers and atrimal toodstuf{s;

(ii) establishmenJ6iEiiliiiilets of ferlilizers and ani mal f oodstuff s

rn the counties, alld

{ill) develooment of policies relalec to the rnanutaclure and

distribution of fertilizer and aninlal foodstuffs;

inspect and test fertilizers and animal ioodstuffs to ensure their quality

and safety;

license manufacturers, distributors and retailers of fertilizers.and

animal foodstuffs on the recommendation of the Director of Agriculture

and the Director of Veterinary Services:

oromote. iri collaboration wlth stakeholders in the agnculture lndustry'

iesearch on fertilizer and animal foodstuffs'

(.)

(0

(s)

6
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Fedilizers and Animat Foodstuffs

(h) ensure that fertrlizers and animal food stutfs imported' manufactured
t"' 

"r 
oiai"iri"J in r"nya .e"t the standards of quality and safety as

prescribed bY law'

lAct No 20 o12015' s 3l

2c. MembershiP of the Board

(1) The Board shall consist of the following persols appointod by the Cabinet

the Chairperson competitively sourced and appointed by the Cabinet

Secretary;

(b) the Pnncipal Secretary in the Ministry for the trme being responsible

br agriculture or rls oesigniteo alternate not being below lhe level

of DePUtY Secretary;

(c) ttre Principat Secretary in the Mrnistry responsible for livestock or a

'-' o"a,g*tui altemate not being below the levelof Deputy Secretary:

(d) the ncipal Secretary in the Ministry for the time being responsible

for finance;

(e) two persons of etther gender representing--prescribed farmers'

associations 
"otp"t't'u"iy 

nominaGd' and one person of either

!enGr trom ttre Fertilizers Association cf Kenya:

(0 one person nominated by the Council of Governors;

(g) the Oirector ofVeterinary Services;

tii on" p"raon ,"presenting research institutrons in the agriculture sector

'"' 
"or'p"tiii,av 

sourced a-nd appointed by the cabinet Secretary'

(i) the Chief Executive Officer who shall be an ex offtclo member and

Secretary to the Board'

(2) No person shall be appointed und€r subsection ( 1 Xa) unless su€h person

is a holder of a degree ,n 'u '"'"*nt 
discipline with not less than {lve years'

professic. lal expcrience

13\ The Cablnet Secretary shall ensure that not more than one third of the

p"ri*" 
"ppJiGo 

,nder subsection (1)' are of the same gender'

(4) A person appointed under subsoction (1) shall hold offlce for a period of

thr;;'y;i;r;; ;'.i ue reappointla for a further non-renewable term of three

years.

(5) Subject to this Act, all acts and things done in the name of' or on behalf

"t. 
lii e""il, iy,lie Boaro or wittr tn" 

"utn6'itv 
of the Board shall be deemed to

have been done bY the Board'
tAct No' 20 o12015' s 3'l

2D. Conduct of business and affairs of the Board

(1) The conduct and regulation of the business and atlairs of the Board shall

be as prc,/ided h the Schedule'

(2) Except as provided in the Schedule' the Board may regulate its own

proc€dure.
(Act No' 20 o12015' s 3'l

7
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2E. Powers of the Board

(1)TheBoardshallhaveallpowersnecessaryfortheproperperformanceof
its funcli( 1s under this Act'

(2) Without prcjudice to the generality of the subsection (1)' the Board shall

have Power to-
(a) contol. supervlse and admrnister the assels of 

.the 
B.oard in such

manner as o""t ptotli"t ittt purpose for which the Board rs

established;

determrne the provlsions to be made for capital and recurrent

"rp"rOi,rt" 
and for the reseNes of the Board;

,"a"r" ,n, grants gifts. donations or endowments and make

legitimate disbursements there from'

op'* ar"n banking accounts for the funds as the Board may deem

n6cBSSary;

invest anv funds of the Board not immedrately required for its purposes

in the mjnner provided in section 2P'

estabfisnsuchdirectorates,departmentsandregionalcentresolthe
si';ii i" d*r*,n.uch specific matters as may be necessary:

undertake any activity necessary for the :ulfilment of any of the

funclions of the Board'

lAct No' 20 of 2015' s 3l

2F. Remun€ration of Board members

The Board shall pay its members such allowances as it may determine upon

,n" lo"iIJ.t tr't"'o.iy iesponsiute ror matters relating to remuneration'

[Act No' 20 ol2015 s' 3l

2G. Chi'I Ex€cutive Otlicer .rted by the
(1) There shdl be a Chief Executive Officer who shall be appotr

Board and whose te,,. uno 
"onon'l-^-" 

ole-rvice shall oe determined by the Board

in the instrument of uppointrn"nt orlii"rwise in writing from time to time upon the

;;;t;; ;iih" ialaries and Remuneration commission'

(2) No person shall be appointed under this section unless such person has-

(a) a university degree from a recognized university in a relevant

disciPline

(b) at least five years' post qualification working expenence'

(3) The Chief Executive Officer shall-
(a) be the secretary to the Board; and

iU1 suUlect to the directions of the Board be responsible for the day to day

' ' management of the atfairs and staff of tl e Board'

tAct No' 20 o12015 s 3'l

2H. Staff of the Board

The Board may appoint such officers and other staff as are necessary for the

pr";;;;;;;r;;;ili. t,n"tiont unoerinls Act upon such terms and conditions

(b)

(c)

(d)

(.)

(0

(s)

I
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ol service as it may determina upon the advico of the Salaries and Romuneration

Commission-
lAct No 20 ol20'15' s' 3'l

21. Dolsgation bY the Board

The Board may, by resolution either generally or in any particular case' delagate

," ";;.;;;t;;rio 
unv *urno"i' oifrcer' emplovee or agent of the Board' the

:,";;1#';;;iae powe's or tt'e peaormance oi anv of the functions or duties

"iir," 
il""rJ ri'O"t this Act or under any other written law'

[Act No' 20 of 2015 s' 3']

2J. Protection from personal liability

(1.|NoactoromissionbyanymemberoftheBoardorbyanyomcer,employee,
,#i;;"#;;#,-n"1#J "itar, 

itihe act or omission.was done.b-ona-lide ror

i^T';i,,ilt;;?;;""rttg " 
r'n"tion' power or dutv.undel tl"-l:lI:no"t t'"n

member, officer, employee, ugunt oi t"i"nt pttsonilly li"bl" to any' action claim

or demand whatsoever.

(2) The provisions of subsection (1)shall not relieve the Board oJlh^e liability to

pay compensatlon to any person ro-r ariy in;ury to nim' his property o{ lo any of his

interestscausedbytheexerclseo'"nypo*"."onturredbythisActorbyfailure,
whether wholly s partially, of any works'

lAct No 20 of2O15' s 3'l

2K. Common seal

I1\ Thecommon seal ofthe Board shall be keptin such custody as the Board

,"i',1,r"", 
""0 

Jrll not be used except on the order of the Board

(2) The affixtng oF the common seal of the Board shall be authenticated by the

",.i'"lr;;;iil;';iritp""on 'no 
tnl cniet Executive ofiicer and anv document

iJi t""ii,". i i, 
'ilioi" "0" 'nao 

i"'t and all decisions of the^Board mav be

;;tl;;il;;il"e signatures ot uottt tt't chairperson and the chief Executive

Officer.

(3) Notwithstanding the provisions of subsection (2) the Board shall in the

absence of either the Chairperson 
-or-the 

Chief Executive Oflicer.in a particular

matter, nomlnate one member to *tt'"nti""tu the seal on behalf of either the

Chairperson or the Chief Executive Offlcer'

(4) The common seal of the Board when affix"d to a document and duly

,uti enticatJinarr be iudicially aJ officially noticed and unless znd until the

contrary is proved, any n"""t"'ryoio"' ot authorization by the Board under this

.""tion 
"ttrif 

b€ presumed to have baen duly given'

lAct No' 20 o'2015' s 3'l

2L. Fun s of the Board

(1) The lunds ofthe Board shall comprise of-
(a) such sums as may be appropriated by Parliament forlhat purpose'

(O) gr"nt.. gitts or donations that the Board may receive as a result

'-' ii pruiiJ 
""a 

private appeal trom.l"*l :i9;.i|-t1l:lonal 
donors or

agencies for the purposes of carrying out its tunctrons'

(c) such fees, monies or assets as may accrue to or vest in the Board

inthecoufseoftheeierciseofitspowersorthePerformanceofits
functions under this Act or under any wr'lten law; and

9
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(d) all monies from any other laMul source provided for or donated or

lent to the Board

(2) The funds of the Board and its balances at the close of each financial year

",r"\il,"i';" 
;;i;l"joihe consotidated Fund' but shall be retained for the purposes

for which the Board is established.
lAcl No' 20 of 2015' s 3'l

2M. Financial Yaar

The financial y6ar of the Board shall be the period of twelve months ending on

the thirtieth June in each Year'

IAct No 20of2015 s 3'l

2N. Annual report

l1) Tho Chiel Executive omcer shall cause to b( prepared an annual report

settini o,.rt the activities of the Board'

(2) The Chief Executive officer shall submit the report referred to in subsection

tr l li[',1'8"",]'i."",?-".lijw ""t 
r't"' rn"i t*" monlhs aner the end or the financial

yeaL

(3) The cabinct Secretary shalltransmit copies ofthe reporl to the Senate and

trre'i'atlonat Assambly withln three months after receipt of the report'

[Acl No 20 012015' s' 3 l

20. Annual estimates

(1) At least thr€e months before the commencement ot each linancial year' the

Board shall cause to o" pr'"p'tuo Jtiiiates of the revenrre and expenditure of the

Board for lhat YBar.

(2) Tl^e annual estimates shall make provision for all estimated.expenditure of

the Board for the financiat yea' ano in paiicular' the estimates shall provide for'-

' (a) the Payment of the altowances and other charges in respect of

members of the Board;

(b) the Payment of salaries' allowances' pensions' gratuities and other

'-' ct atg"s in respect of stafl of the Board'

(c) ths proper maintenance oF the buildings and grounds oJ the Board;

(d) the malntenance, repair and replacement of the equ'pment and other

Property of the Board; and

(e) the creation of such res€Ne funds to meet future or contingenl

liablities ill '"tp""t 
ot J'"-"nt benefits' insuranc€ or replacement

of buildings o' 
"q'ii*"nl' 

o'in respect of such other matter as the

Board may deem aPProPriate'

(3) The arnual eslimates shall be approved by tl'e.Board before the

commencernent of tne financiat ye-irlo which they relate and shall be submitted to

the Cabinet Sectetary to' upp'o'Ji"na 
"fter 

the 6abi'ret Secretary's approval' the

Board shall nol increase tne annii estimates without the consent of the Cabinet

Secretary.
[Act No' 20 o{ 2015 s' 3']

2P. Accounls and audit
I1\TheBoerdshallcausgtobekgptallploperbooksandrecordsofaccounts

"r tiJ rn*-rno L"p"nditure and assets of the BoErd'

10

"=-cf



[Rev.20221
cAP. 345

Fedilizers and Animal Foodstuffs

(2) Within a period of four months from the end of each financial year, the Board

shail submit to the Auditor-General lhe accounts of the Board together with-
(a) a statement of the income and expenditure of the Board during that

yeaI and

(b) a balance sheet of the Board on the last day of that year'

(3) The accounts ofthe Board shall be audited and reported upon in accordance

with the Public Audit Act (Cap. 4128).

lAct No. 20 of 20'15. s. 3.1

2Q. lnvestment of funds

The Board may invest any of the funds of the Boarc in securities, in which Ior the

time being trustees may by law invest trust Iunds, or in any other securities or banks

which the National Treasury may, from time to time, approve for that purpose'

[Acl No. 20 o12015. s 3l

3. Rostrictions on importation, manufacture, selling, etc.

(1) No person shall import, manufacture, compound, mix or sell any fertilizer

or animal foodstuff other than a substance declared by rule made under section

19 of this Act to be an approved fertilizer or an approved animal foodstuff, as the

case may be,

(2) N ) person shall import, manufacture, compound, mix or sell any fertilizer

or animal foodstuff in respect of which rules have been made under paragraph (a)

of subsection (t) of section 19 of this Act unless the fertilizer or animal foodstuff

conlorms to the standard or specification prescribed by such rules:

Provided that it shall be a sufficient defence for an /ono charged with importing

or selling in contravention of this subsection to show that-
(i) he imported or purchased the fertilizer or animal foodstuff under a

name or brand the subiect of a declaration pursuant to subsection (1)

of this section, as being the same in all respects as the article whicll

he had ordered or, as the case may be, which he later purported to

sell; and

(ii) he had no reason to believe at the time of importation or sale that it
waa in any respect different from such article; and

(iii) the container thereof was branded, labelled. marked or sealed in the
prescribed manner: and

(iv) in the case of a sale, he sold it in the original container and in the slate
in which it was when he imported or purchased it.

(3) Any peGon who contravenes any of the provi';ions of this section shall be

guilty of an offerrce.
(4) Nothing in this section shall rendor illegal the addition to animal foodstuffs

of condiments, growth stimulants, essential food factors or pharmaceutical

preparations for lhe control of disease.

4. Sterilization of bone and animal products

(1) No person shall imPort-
(l ) any fertilizer or animal foodstuff which contains bone or any other

substance derived from an animal carcass; or

11
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(b) bones or any other substance derived from an animal carcass for the
purpose of manufacturing any fertilizer or animal foodstuff,

unless he has first submitted to the Board a certifi )ate signed in the country of
origin by a person designated by the Cabinet Secretary, cortifying that such bone
or substance has been effectjvely and completely sterilized in such manner as may
be prescribed and is free from such pathogenic organisms as may be prescribed

(2) tlo person shall manulacture or sell any fertilizer or animal foodstuff
containing bone or any other substance derived from an animal carcass unless
such bone or subslance has been sterilized in the prescribed manner.

(3) Any person who contravenes any of the provisions of this section shall be
guilty of an offence.

lAct No. 20 of 2015. s. 4.1

5. StErilizlng plant

(1 ) Any person who. for the purpose of the manufacture or sale of any fertilizer
or animal toodstufi, uses any sterilizing plant for the sterilizing of bones or other
substances derived from an animal carcass except under and in accordance with
the provisions of a licence issued to him in respect oi that plant, shall be guilty of
an offence.

(2) Any person who desires to set up a sterilizing plant as aforesaid shall make
application in the form prescribed to the Board, who shall, if he is satisfied that
the applicant is a suitable person to engage in the sterilizing of bones and other
substances derived from an animal carcass and that such requirements as may
be prescribed in relalion ther6to are likely to be complied with, issue the applicant
with a licence, on payment of the fee prescribed therefor.

(3) A licence under lhis section shall be in the form prescribed, and shall, subject
to renewal, be yalld for three years, from the date oI issue unless cancelled earlier
under the provisions of this Act or under any rule made under this Act.

(4) lf the Board.is satisfled that a person who has been issued with a licence
to sterilize bones and other products of an animal carcass has contravened the
requirements prescribed for sterilizing bones and cther products of an animal
carcass, he may cancel that licence.

[Acl No. 5 o12007. s 17,Ac1No.20of2015,s.5.1

6. Appeal agaln3t refusal or cancellation of licence
(1) Any person aggrieved bya decision ofthe Board refusing or cancelling a

licence under sect!on 5 of this Act may-
(a) apply to the Board for a written statement of the reasons why

th€ licence was refused or cancell€d, as the case rnay b6, and
upon receipt of such application the Board shall within fourteen
days thereafter or such longer period as may be reasonable in the
circurnstances furnish such statement.

(b) appeal to the Cabinet Secretary against such decision.

(2) On an appeal under this section the Cabinet Secretary may uphold the
decision of the Board or make an order instrucling the Board-

(r.) to license the applicanti or
(b) to restore the licence under such conditions as the Cabinet Secretary

may direct.

12
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and the Board shall comply with such order

lAct No 20 o12015, 3 6.1

7. Use of unsterilized bone or other substancs

Any person who, for the purpose of lhe manufacture or sale of a fertilizer or

animal foodsfutf, uses any bone or other substance dedved from an animal carcass
which ha. not been either-

(a) knported on a certificate in accordance with subsection (1) of section
4. ot

(b) sterilized in accordance with subsection (1) of section 5, of thls Act,

shall be guilty of an offence.

8. Appointment of an8lysts and inspectors

The Cabinet Secretary on the recommendalion of the Board. may by notice in
the Gazelte appoint suitably qualified analysts and inspectors for the purposes of
this Act:

Provided that a person shall not, while holding such appointment, engage in

any business connected with the manufacture, sale or distribution of Iertilizers or

animal fc rdsfuffs.

lAct No. 20 of 2015. s. 7.1

9. lnspection and taking of samples
(1) An inspector may at all reasonable times and on production. if required, of

his authority-
(a) ente( and inspect any premises. pla(:e or vehicle in which he

has reasonable grounds for believing there is any fertilizer, animal
fuodstuff or sterilizing plant or records pertaining to the importation,
manufacture or sale of a fertilizer or animal foodstuff or to the
operation of such sterilizing plant:

(b) inspgct and if he considers it necessary seize and remove any
ferlilizer or animal foodstuff and any books, records or documents
found in or upon such premises, place or vehicle which pertain to the
manufacture, imporlation. mixing. compounding or sale of fertilizers
or animal foodstuffs or to the sterilizing of bones or other products
of an animal carcass, and which he has reasonable cause to believe
affords evidence of any contravention of any of the provisions of this
Act or of any rules made thereunder:

(c) take such samples in the manner prescribed of any fertilizers, animal
foodstuffs. bones or other products of a,r animal carcass as he may
deem necessary for the purpose of examination or analysis and call
upon the occupier of the premises in which the fertilizer, animal
food6tutf, bone or other product of an animal carcass lies, to provide
him with such reasonable assistance as he may need for so doing.

(2) An inspstor shall take such steps as are reasonably practicable to afford
th€ owne. of tho fBrlilizer. animal foodstuft. st€rilizing planl or records. as th€ cas€
may bo. and th6 occupl6rofthe pr6mlses ln whlch they 6re situat6d, an opportunlty
of being presont when any inspection under this section is carried out.

(3) where it is intended to submit for analysis any sample procured under
paragraph (c) of subsection ('l )of this section, the iospector procuring it shall before

13
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(a) that he did not know and could not with reasonable care have

known that the fertilizer or animal foodstutf contained 3 deleterious

ingredienti and

(f,) where he obtained the fertilizer or animal foodstuff from some other

person, that on demand by or on behalf of the prosecutor he gave all

ihe information in his power with respect to the person from whom

he obtained it, and as to any statement given to him and any mark

applied to the fertilizer or animal foodstuff when he obtained it

Providsd that proceedings for an oflence und€'this section shall not be

instituted unless the fertilizeror animal foodstuff has been sampled by an inspector

in the prescribed manner on the premises on which it was sold and the sample

has been analysod in accordance with the provisions of this Act and of any rules

made ther€under.

(2) Any substance prohibited by rules made under paragraph (b) of subsection

(1) ot section '19 of this Act shall, if present in a fertilizer or animal foodstuft or'

where a percentage limit has been prescribed by such rules, if present in excess

of lhat lin'it, as the case may be, be deemed to be a deleterious ingredi€nt unless

the contrary is proved.

'13. Offence atd penalties

Any person who-
(a) obstructs, handers, deceives or misleads an inspector in the exercise

of his powers or the performance ol his duties under this Act or any

rules made thereunder; or

(b) knowingly makes use of, issues or maintains any false or misleading

records, statement, document. declaration. marking or label in

connexion with the manufacture, importation, mixing. compounding
or sale of any fertilizer or animal foodstuff,

shall be guilty of an offence and liable, for a lirst offence, to a fine not exceeding
two thou. lnd shillings or to imprisonment lor a term not exceeding two monlhs or

to both such fine ar'td such imprisonment, and for a second or subsequent offence

to a fine not exceeding three thousand shillings or to imprisonment for a term not

exceeding three months or to both such fine and such imprisonment.

14. Evidence

ln any proceedings under this Act, unless the contrary is proved-
(a) a sample of a fertilizer or animal foodstuf'drawn by an inspector shall

be deerned to be of the same composition, to have the same degree

of efficacy and, except in so far as the taking of the sample causes it

to be otheMise, to possess in all other respects the same properties

as the whole from which it was drawn;

(b) a certificate of analysis purporting to be signed by an analystshall be

accepted as pn'ma Facle proof of the facts stated therein.

15. Crlmlnal liablllty of managers, agonts and omployees
(1) Vr'henevcr an)' manage( agent or employee of a manufacturer' lmporter or

owner of a ferlilizer or animal foodstuff does or omits to do any act which il would

be an offence under this Act for such manufacturer, importer or owner to do or omit

to do, then unless it is proved that-

15
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(a) in doing or omitting to do that act the manager, agent or employee
waB acting without the connivance or permission of the manufacturer,
importer or owner: and

(: ) all reasonable steps in addition to withholding such connivance and

permission were taken by the manufacturer, importer or owner to

Prevent such act or omission, and

(c) it was not under any condition or in any circumstances within the

scope of the authority or in the course of the employment of the
manager, agent or employee to do or omit to do such act,

the manufacfurer, importer or owner, as the case may be, shall be presumed

himself to hava done or omitted to do that act and shall be liable to be convicted
and sentenced in resPect thereof.

(2) whenevar any manager, agent or employee of a manufacturor' importer or

owner of a fertilizer or animal foodstuff doss or omits to do any act which it would

be an offence under this Act for such manufacturer, importer or owner to do or

omit to do, he shall be tiable to be convicted and sentenced lherefor as if he were

the manuiacturer, importer or owner and may be so convicted and sentenced in

addition to such manufactursr, importer or owner.

16. Genoral penaltiss

Any psrson who is guilty ofan offence under this Act for which no specialpenalty
(other than those referred to in subsection (4) of section 5, and in section '17. of
this Act) is prescribed shall be liable, for a first offence, to a line not exceeding
five hundred lhousand shillings or to imprisonment for a term not exceeding one
month, and for a 6econd or subsequent ofience to a fine llot exceeding one million
shillings or to imp.isonment for e term not exceeding three months, or to both such

fine and imprisonment.

lAct No. 20 ol20l5, s 10.I

'17. Sup'.lEmenlary orders on conviction

A court conviciirg any person of an offence agains' this Act or against any rules

made thereunoar may make such order as the Court shall deem proper, as to-
(a) the lorfeiture or disposal of any fertilizer, animal foodstuff, bone or

other product of an animal carcass;

(b) the payrnent by the defendant of all or any fees and other expenses
incidental to the analysis of a fertilizer or animal foodstuff,

in respect of whiclr the conviction is obtained.

'18. Excluslons end exemptlons
(1 ) The Cablnel Secretary on r€commendation of the Board nlay by notice in

the Gazelle, subloct to such terms and conditions ifany as may be specified in such
notice, exclude aily fertilizer or animal toodstutf, or exempl any person or class of
persons, ,ronr the operation of all or any of the provisions of this Act.

(2) The Cabinet Secretary for the time being in charge of the National Treasury

shall implement tax policies and where appropriatr price policies on impoded
forlilizers so as to promote local industries.

lAcl No. 20 ot 2015. s. 11.1
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19. Rules

(1) The Cabinet Secretary on recommendation of the Board may make rules
generall) for tle better carrying out of the purposes and provisions of this Act and
particularly, but without prejudice to the foregoing g6nerality, for prescribing-

(a) standards of composition, efficacy, fineness and purity of fertilizers
and snimal foodstuffs,

(b) the prohibition of certain substances and the limitation of percentages
of certain substances in fertilizers or animal foodstuffs,

(c) recods and returns to be kept and furnished by importers,
manufacturers and sellers of fertilizers a,rd animal foodstuffs;

(d) requkements as to the proper storage of fertilizers and animal
foodstuffs:

(e) the manner in which fertilizers and animal foodstuffs shall be packed
and the branding, labelling, marking and sealing ot containers thereof.
and tlre manner in which declarations made at the time of sale shall be
made and in which fertilizers and animal foodstuffs shall be exposed
for sale;

(0 any declaration or warranty which may be required to be made or
given in prescribed cases, the effect of any declaration made by the
seller of a fertilizer or animal foodstuff. and the existence and effect
of any implied or written warranty concerning a fertilizer or animal
foodstuff;

(9) the methods whereby bones and other substances derived from an
animal carcass shall be sterilized for iale or for manufacture as
fertilizers or animat foodstuffs;

(h) the manner in which samples shall be drawn for analysis and in which
such samples shall be certified and analysed, and the manner in which
their analyses shall be reported;

(i) anything which under this Act is required to be or may be prescribed.
(2) Rules made under this section may provide penalties for their breach not

exceeding a fine of one million shillings or imprisonment for a term of six months,
or both such fine and such imprisonment.

[Act No. 20 of 2015, s t2.l

20.
(Oeleted by Act No. 20 of 2015, s. t3.l
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STI.TE DEPARTMENT FOR AGRICULTURE
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Wcbsilc: \1'wu'.kilimo.go.ka
Ernail: cdaoriciolclecretarvrD qrnat I com

\\,hcn rcplying Plclsc quotc;

Ref: MOAiLCD/9/41

Dr. Jutrta l\{ulovana, Pt D,

Pliucipal SecrctalY
State beoarttnent for lndustrialization
Miuistry InvestnleDts, Trade and Industry

NAIROBI

KILIMO HOUSE

Cathedral road

P.O. BOX 30028
NAIROBI

22"d )aruary, 2024

Dear
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Lusure tltat farnrers have'acccss to quality,ferti lizels. Due to'the stiict delrvely

till]elines , the proceis of analYsis and lelcase of,'thc quality testtlts.nced to be done 
.

'ProiliPtl)'.

I anr thcreforc secki lug your intelventlon so that. results are t elcascd rvithirr a period
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60,000 200 Occ

55,000

50,000 i,000,ic,r_

20,000 400,00c

4,000

1B9,ooo 3/780/000

1, i00,IJCC lai:3,= -',: -='.
iiSoil/ fic Blends

6

Urea

C}.N

SA

,, -t- - .-. r
8

ci

NPK IT:17:17

i0 Sub Totat

80,0Lrtl .l;c:

rr i Grand ToEa 335r0oo l6,700,000
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REPI'BUC OF KENYA

F AGR.IGTIL TJRE ANE LIVESTOCK DEVELOPMENT
TE.EFPJA,R,TM ENT FOR AG RICU LTU RE
offiteg i th e p rin cip a I Se cre ta ry

l?ldase quote;

Kilimo House
Cathedral Road
P. O. Box 30028
NAIROBI

r#oqpq, 126 February, 2024

$@i1,4$6*ffre

and FHod[r]re Board

FERilTLIZER

dpi"ointed to the r,lational fertihzer

ttee will operate under the following terms

fertili aer;, accessib ility by farmers
izer uptE@ Qy farmers considering the type of fertilizer
closely a{ ts of sal.e of fertilizer and scrutinize list fa
led

e fertilizer needs per county based on farmer,s registration

()<6)
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5. Monitor the performance of E-voucher system
6. Liaise with Kenya National Trading C$porcfion

report.
7. Establish and operationalize a c.al ,:Centr.e

agriculture to receive, r:espond to..qua*iOns
fertilizer programs.

8. Any other respons'rbiliUes assign€d.
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it.i*itr:
\,,rr.lISTRY OF ACRICI rtn,RE At.tO t.t\.,EtTOar. ANiLOejAZr::

Siatc IJepartment for /r,grir-lritu re
Office of the Principal Secietary

;rL, ' Y r-.- it i):.nr a,.(.1
l-. ..:i..' 1?::.€.t 11azl,l':..q. (,
1..,.:*.1rr, r:i6a7Jt

ar-?='; : 
=

ln the e/ent the fenilizer is found not to be meeting speclf icalroi:,i irc s;i.;,,,:, ...:,

W)atYed arro mP-et full cost..

,il,., - ii ,, ' ), ': ''''.: tt, 
/,'.. \'\ I \ '

.1\'\..t:tl.\\ :.1 .":..:.i .. .,,...,.i.,,

. Urr. Xiiroiior, Ronoh p. 
I

'T P4II.ICIPAL sEcRETARY

[<er': t.4Oi-..tCD/9r41 2G. il.erci 212

:crzpr i,1 i::imote, MBS
(tr:iE:.,a jiieCtOI
1.E--:cni,Ce;ears & Producs Board
t,C 3CX i05E6-00100
NAIROE!

Jeei

R.E: SUSPEND DISTPJBUTION oF NPK 10r26110 FERTILIZER MANUFACTUR:r
gY KEN CHEMICAL LTD

io€ abcve matter refers

Foiio./rng a spot visit by Ministry staff Ied by the Principal SecreE!-I :c ac,..jni:s 3:.
'tlUoBal Cereals and Produce Board stores, it was established that ine ab.:!€ :-..:r'i:_.-
,fr'ni cis;Jibuied under subsidy programme may not be meering the is,i!ire,: st3 :.):':s
ag ezrl'€r irrdicrted.

'/our rnstituuon rs requested to suspend the distribution of this iertilruer rvirh iFrneciate
eflea frcm being issued !o farmers. Addltlonally, you are requii-ol iL1 cBrry oui 3n
investi?ation to ascertain the specifications of thls ferflllinr befor.e being ie-;Dt?cdlrceO :c
thg programme.

\nv 
to Cabinet Secrctary

Mini$ry of Agriculture arld L;vesrocl De!ekrsnlenr
Kilimo HouseI

t.

I
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REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT- (THIRD SESSION)

THE NATTONAL ASSEMBLY

IMPEACHMENT OF THE HON. FRANKLIN MITHIKA LINTURI, EGH CABINAET
SECRETARY FOR AGRICULTURII AND LIVESTOCK DEVELOPMENT

CER'I'I FICATE OF ELECTRONIC EVIDENCE

(Pursuant to Soution I 068 of the Evidence Act, Cap 80 Laws of Kenya)

t, Pcter Gachuiri, a resident ofNairobi County and elsewhere within the Republic of Kenya and of
Postal Address 10586-00200 Nairobr do state as tbllows:

l. That on 6'r May, 2024 I was instructed by Hon. Jack Wanami Wanrboka, to access on

YcuTube, downtoad and save in flash disks, video clips indicating the utterances by Cabinet

Secretary fur Agriculure and Livestock Development, Hon. Franklin Mirlrika Linturi on the

issuc ol lakc fcrtilizcr.

2. 'fhat tsing computer make I{P Elite Book P-evolve 8t0 G3 ofsetial number 8CC7200VDG

I acccssed thc following clips l'rorn thc link :

a) tBl P6 FYK -Mutcmbci 'IV channcl

b) N!p,$/lyquB-.-b!i3Z}'QjseKr2-Y-?.s.E.yA2=rrt-ss2elrbcD..[ - Nation N'ledia

c) hinx:/,/vd11ru bc,jo rnVEvrr\YDLZc,'si=ift'lr4nR RIA lticoio - Citizcu TV

3. That I, without changing thc contents or fonn of the video clips itr any way, tlcrvnloadcd thc

videos zrnd taved them in flash disks as Video Clip l, Video Clip 2 and Video Clip 3

respectively.

4. That t cediry that the cornputer t used rvas in good working condition arrd it op€ratcd

seamlessly without any technical difficuli.cs and I was using it in tlte ordin:ry cLlursi.: of
business.

Dated at Nairobi this 6'r' day of May, 2024

Petcr Gachuiri

Drarvn & Filed I3v:
Khaninwa & I(aminwa Advocates
P. O. Box 43758
Nairobi

L
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Telephone; +2s4 (20) 5S36028/6Ss5288
Webslte: www.ncpb.co.ke
NAIROBI
E-malh md@ncob.co.ke

es

P.O. 8ox 30s8ff)O100

t{,{It0ult. ( 1 ,?0:1u(E 801R0
'.' !n :.\

) "a 11;1 2,1;
,.ulElo O, P L,i(_l;ii l!r,ii5ir,,

P. O. 8cx 305 . r!lC i,jAtROel

NATIONAL CEREI.LS AND PRODUCE BOARD
eaders in Tmde & Managenrent of Agricultural

REF:

FM:

NCPB I A I 9 I L7 VOL, )O(/s6

MANAGING DIRECTOR

t TO: HEAD OF PRocuRtiMENT sERvIcEs

DATE: SIII JANUARY 2024

REVIEW OF THE AWARDED BLENDED FERTIUZER QUANTTTIES rcR
2024 LO'{G RAINS

The Princjpal Secaetary State Department for Agriculture has gulded tlrat the
Board to conslder the request by some of the suppllers who have revler,yed their
prices to makh the Govemment limlt of kshs. 4,300 for planting ferullzer.

In order to ensure that the furtilizers awarded readt the quanules wikh the
Govemment has planned for planting season lt is necessary to revlew the aflarded
quanuties.

Whlle revlewhg the awarded quanutles ansure hat he directlve by the Principal
Secretary Crop Development vide letter Ref: MOIy'LD/LCD/9/VOL. )CCO (89) dated
196 October 2023 are adhered to In terms of budgebry allocaflon, types and
consldenuon of early planters.

Thls is therefore to request you to prepare a report detalllng the awarded fertllzer
uanUues to allow Implemenbtion of t,le Prlnclpal Secretary guldance.

(D'
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NATIONAL CEREALS AND PRODUCE BOARD
crs in Tlade & Manogettreut ofAgricuItural

P.O. Dox ro5t6{0100

REF:

TO:

Flil:

OATE!

Td.phoic: +254 (20) 653602t/655t2tt
Wabtlte,xw*.ncpb.ca.t.
NAIROBI
E E!.ll: $oolica@ncr$.co.le

A{ r i t\A.A hjl,, ,

Pa,t.r, I.-4 +r{ cq$^ t -
1( I .hlrl + {^ls

eEcE rvt 0

FERTIIIZER rYPE

0I JAN A0Zt

. 'r,,i.i".ilii,,

9rtl IANUARY 2024

R.EVTEW OF THE AWARDED QUANIMES FOR BLENDED FERTTLIZER FOR

202.1 LOIIG RAINS
2024 the d€hfis

R th€r to }our memo Ref: N@B/,y'9lf7 VOL' )O(i56 and 86 January

for the awdrded blended ferulizer are as follo$,s:-

(

Qt,AI{TITY
(5o Kc
IAG

SUPPLIERtlo.

000UMITEDKEL otEMlcrts1 Kelphos Plus 10%N

NP( 9:15:6UMIIEDrcL C}IEM tcA.s2.

360+2M 0;szn+0.1815:6+
Nafaka PlusFERTILEERMINIINGU MINES&

rcNYA UMITED
3

77t) 000
TOTAL
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t- r***EASTAFRICALm
FEBnPlAxr E 8t IF&CA LIO .Ht ro OTACEi l|E GODolVx!. SiA'{LEY UltxEtlOE 

'OAD, 
OPP lAll{Oll LIO

p.o, lot i2ttt2orrlo x^l(rrRu . rEr:.IL rzr,,$rt E ll: hjgllillllJJ t

OurRlf: FE Vi/IOALO/@\Q1

U J.^u.ry 2024

Darr ri.,

RE: sUPPI-Y OF FERTIUZERI AND GR NULATED UME - LON6 n^tNt SEA9ON 2024

Tha, i, to infor,n you that we hlve f€(lllrer b,lendint and granuhtlon facilitle, located ln Nakuru
vrithtn N.ku,u lndurtrial .re!. Our blendlng capo.ity t, iOO.OOOf,lT per annum while thrt of
gr.nul.tlon l, IoO,OoOMT p.r annum.

]:-ll.n:-:illh our tgv.Tmrnt poliry to tn.re.Jr (rop produdtvtry ro fced our Srowing poprrlstioi.
we wgurd epprrcj.tc lf glv.n rn oppodunity to rupply fertllizer, ,nd llmc on-<onrignment barir arharain bala(v:.

j PRODUCT
l

0., Prul K R,onoh, PhD
Parmlncnt Sc(Iatlry
Mlnlrtry of AtdqJltum lnd Uvenocl Dgtrclqpmlht
P,O. Box 30028
OOl(x, - N.l obl

I QU N'TrY (MT)

i NPK 9.230 (Pllnflng 50.000

G.rnuhtcd Umc 50.000

PBCE (KE Plr 5okg br& EX.
Naluru
,+.300

4,3@

it.500

Tatml o, Paymant: Payman: aft.r oo.d3re-by-hrmlrr. Howevar. wa require a bank gu!rante€ a:tnly ba lg.ead ty both p!r e, lo ;ecure th? (on,gnmeni ,.iock.

D!l,v!,y Commlnemcnti Within lO day, .fier recelpt ol r blnk guarantee.

\v! hope thlt yoq wlll <onrider our reque!t flvourably lnd look ,orw..d to your qulck .erponre,

0 5 JAN t02{

?ECEtyrll

50,@oNPK 2644

P.

t
€B 50rE POC F rvE D

0 J5 Afl&
,{EAD

o 8of ! 00

)w1
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' tt**LANT EAsr AFRT.A LTD

'ERnp! 
xrE r:{Sl?!A;fl,J,-il1f5:'iEt,i?ffiiril#'El$,iffi,,5rii?'oPF 

'4,4o'rrD

OurRrf: FE|\UMOALO/@\a4 l/

P-,( I

04 Jrnuary

Jr. Pnul K
Pllmlnrllt
Mlnhry ot
P.O. 8ox 3

2024

Ronoh, FhD

'rrtary and Uvenock

At+.. \Aaq-l.-,
Pru qrt lL! + r^.ra

d
ool@ - N

Oear slt. t
RE:

Thir k to inform you thlt we have rertilizer ble, ding and tran cilities lo(ated in Nakuru

wiihin Nrkuru lnduttrial .rea. Our blendint capaciiy i,

tranulrtlon l, lOO.OOOMT per onnum.

T per annum while that of

' . line with our tovemmenl pollcy to lncreare croP productivity to feed our SrowinS PoPulttlon'
we would appreiiale if giveo!n opportunity to ,uppty fertllizeru and lime on contitnment batll a5

herein belowr

pRo , QUANNTY (MT) PRICE (KE Per 50kt t. Ex' 
I

I ,o

t

4,f5
R c o

05 JAN

Nakuru Fa

NPK 9-230 I 50,000 i 4,3@
F.rtill4
NPK 26OO (IogDrerdng 50, 4,300
Fnllll
G6nuhted Ume (3@/oC!O) 1.500

Tcrmt of Plym€nt: Paynent after purch3,e by farmerr. However. rea
r ay be agreed by both pE(le, to rscure the conlignment ,tockr.

Deliwry Commencementr Within l0 day, after re(eipt of a brnl Euarantee.

r&€ hope thlt you will (onrider our requert favou.lbly and look forv.rard !o yout

FERnPll.NT LTD.

0@

50.@0

A

EU'TACE MUN.I

cc il 1l-t\.,.
Mr. Jocph M. Klmote\.

Director
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