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CIRCUUSTITCeS tenOtruG. tO nte Orntn Or rne
LATE DR. THE HON, ROBERT J. OUKO EGH MP

PREFACE

Hon. Speaker,

1. On behalf of Members of the Select Committee investigating the

circumstances leading to the death of the late Dr. the Hon. Robert

John Ouko, EGH, MP. , I am gratified to present our report,

through you, to the House.

2. The Select Committee was established by a resolution of the

House adopted on Wednesday, March 26 ,2003.

3. The Select Committee drew its terms of reference from the

resolution which stated as follows;

'THAT, noting with grave concern thaA the murder of

the late Hon, (Dr.) Robert Ouko in 1990 has never been

resolved; being aware that the Judicial Inquiry into the

death was disbanded before concluding its proceedings; this



House resolves to establish a 9el*t Committee to

investigate and report on the circumstances leading to the

death of the late Minister and that, the following be

appointed Members of the Committee:-

(i) The Hon. Paul Muitg M.P

(ii) The Hon. (Dr.) Oburu Oginga, M.P

(iii) The Hon. (Prof.) Kivutha Kibwana, M.P

(iv) The Hon. (Prof.) Christine Mangq M.P

(v) The Hon. Mirugi Kariuki, M.P

(vi) The Hon. (Dr.) Abdulahi Ali, M.P

(vii) The Hon. Eric Gor Sungu, M.P

(viii) The Hon. Njoki S. Ndung'u, M.P

(ix) The Hon. Otieno Kajwangi M.P

(x) The Hon. George Khaniri, M.P

(xi) The Hon. Henry Obwocha, M.P

(xii) The Hon. Joe Khamisi, M.P

(xiii) The Hon. Soib Shitanda, M.P

(xiv) The Hon. Samuel Morotq M.P

(ru) The Hon. Samuel Leshorg M.P

)
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and further that, the Committee shall submit iLs report and

findings within nine months upon iE establishment and that,

the Commiffee be conferred with powers to summon

witnesses to give evidence or produce any paper, boolt

record or document in the possession or under the control of

that person pursuant to sedion 14(1) and (2) of the National

Assembly (Powers and Privileges) Act, Cap. 6, Laws of

Kenya'.

4. The Select Committee commenced work at their first sitting on

April 07, 2003 at which the Hon. Eric Gor Sungu, M.P was elected

Chairperson. The ultimate sitting of the Committee was held on

March 15, 2005, which marked the one hundred and fofi-first

(141) sitting. In that period the Select Committee summoned and

heard evidence from seventy (70) witnesses, some of whom

appeared more than once.

5. Membership of the Committee kept changing owing to a number.

of reasons, including appointments to "Cabinet" positions and

resignations. The Hons. Prof. Kivutha Kibwana, George Khaniri,

Henry Obwocha and Soita Shitanda, were appointed Assistant

3



Ministers while the Hons. Paul Muite, Mirugi Kariuki, Dr. Abdulahi

Ali, Njoki S. Ndung'u, and Otieno Kajwang' resigned from the

Committee. On May 6, 2004, the House appointed the following

Members to replace them:-

(i) The Hon. Boniface Mganga, M.P

(ii) The Hon. Kiema Kilonzo, M.P

(iii) The Hon. Raphael B. Wanjala, M.P

(iv) The Hon. Amina Abdalla, M.P

(v) The Hon. Peter Munya, M.P

6. The Hon. Boniface Mganga ceased to be a Member upon

appointment as Assistant Minister.

7. The Membership of the Committee as at the time of writing this

report was, thus, as follows:-

(i) The Hon. Eric Gor Sungu, M.P Chairperson

(ii) Dr. the Hon. Oburu Oginga, M.P

(iii) Prof. the Hon. Christine Mango, M.P

(iv) The Hon. Joseph M. Khamisi, M.P

4
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(v) The Hon. Samuel C. Moroto, M.P

(vi) The Hon. Samuel P. Leshore, M.P

(vii) The Hon. Raphael B. R. Wanjala, M.P

(viii) The Hon. Amina Abdalla, M.P

(ix) The Hon. Kiema Kilonzo, M.P

(x) The Hon. Peter Munya, M.P

Owing to the immense work load the Committee was not able to

comptete its work within the time span of nine months in line with

the terms of the resolution of March 26, 2003. On April L6, 20M,

the House renewed the mandate of the Committee in order to

enable it accomplish its task.

9. The Committee has had a Secretariat comprising: -

(i) Staff of the Kenya National Assembly.

(ii) Office of the Attorney General.

(iii) Department of the Kenya Police.

Notwithstanding seryice provisions in place, the Committee has

noted and deliberated at length on the able seruice they have

B
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received througnout merr two years or conttnuous stmng rrom me

staff of the National Assembly, and taking into consideration the

fact that, p?rt of the Secretariat, i.e. the officers from Kenya Police

and Office of the Attorney General have received/been paid a

token sum for their seruice to the Committee;

Hence the Committee recommends that, the staff of the National

Assembly about whom the Committee deliberated and resolved at

the eighteenth sitting held on October 18, 2003, be paid an

appreciation of seruice rendered at rates adopted at the

eighteenth sitting. Fufther, that, the payment be at a daily rate to

a maximum of one hundred and fifty (150) days being equal to the

maximum number of sittings of the Committee.

10. The following Members of the Select Committee have agreed to

this Report. The agreement to the report is authenticated as

follows

6



Name

The Hon. Eric Gor Sungu, M.P

Dr. the Hon. Oburu Oginga, M.P

Prof. the Hon. Christine Mango, M.P

The Hon. Joseph M. Khamisi, M.P

The Hon. Samuel C. Moroto, M.P

The Hon. Samuel P. Leshore, M.P

The Hon. Raphael B. R. Wanjala, M.P

The Hon. Amina Abdalla, M.P

The Hon. Kiema Kilonzo, M.P

The Hon. Peter Munya, M.P

@Aq"
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Hon. Speaker,

11. I wish to record our gratitude to the House, for having entrusted

us with the execution of the onerous and important national duty

of contributing to the efforts made by others in attempting to

unravel the grisly circumstances surrounding the death of our

dear late colleague Dr. the Hon. Robert J. Ouko, EGH, MP. We

shall eternally be grateful for this trust. It is now my duty and

pleasure to commend this report to the House for adoption.

HON R SUNGUH, MP.

MARCH 15, 2005
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MODUS OPERANDI

L4. The Select Committee executed its Mandate and Terms of

Reference in keeping with the existing procedure and modalities of

operations of the National Assembly. The procedure and the

modalities were derived from the provisions of the Constitution,

the Statutes, the Standing Orders and the Conventions, Practices

and Rulings of the Chair.

Procedure and Practice

15. Committees are creatures of the l-louse and must operate at all

times in keeping with the prevailing procedure and practice of the

House; and subject to any variation that the House may grant

upon request. The procedure and practice is in the main provided

for in the provisions of the Constitution, the National Assembly

(Powers and Privileges) Act, Cap 6, Laws of Kenya and the

Standing Orders. The relevant Standing Order, No.160, states:

(1) Save as and to the ertent to which the Chairman may in his

discretion otherwise direct for the purpose of facilitating full
consideration and discussion of the matter referred to the

Committeq the procedure in a seled committee shall be as

nearly as possibte the same as that in Committee of the

whole House:
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Provided tha| any question arising in a select
committee shall be decided by vote and the resolution on
any such vote shall constitute the decision of the select
committee on that question.

(2) The Minutes of a select commiffee shall be kept in the same
form as the Votes and Procedings of a Committee of the
whole House:

Provided that, where a vote on a question is not
unanimous the names of the Members voting for and against
the question or declining to vote respectively shall be
recorded in the minutes.

(3) A select committee may continue its deliberations although
the House is adjourned or Parliament is pror)gued.

(4) A select committee shall have power to receive evidence.

(5) The deliberations of a select committee shall be
conflned to the mafier referred to it by the House anQ any
ertension or limitation thereof directed by the House, and
in the case of a seieA committee on a Bilt, to the Bitt
committed to it and relevant amendmenE.

16. In addition to provisions of Standing Order No. 160, all

Committees are precluded by Standing Order No. 161 from

divulging their evidence and work to the public prior to
presentation of their repofts to Parliament. However, this

Committee was on July 31, 2003 exempted from provisions of

Standing Order No. 161 by a resolution of the House.

L7. Arising from the resolution of the House granting leave to the

Select Committee to sit, hear and receive evidence in public,'the

Committee found that, it had to contend with new situations.

t2
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Consequently, the Select Committee, after lengthy deliberations

and consultations formulated rules to:

(i) Adduce and present evidence including the role of both the

Assisting Counsel and Counsels to witnesses;

(ii) Regulate the audio-visual and print coverage of their

proceedings;

(iii) The two sets of Rules are in Appendix One.

Powerc and Prlvileges

18. As stated in the resolution of March 26,2003, the House conferred

on the Select Committee the powers in section 14(1) and (2), of

the National Assembty (Powers and Privileges) Act, Cap 6, Laws of

Kenya. However, it is to be generally understood that, the Select

Committee, Secretariat and the duly summoned Witnesses enjoyed

the exercise and protection of all privileges, powers and

immunities in Cap 6.

Modalities of Operation

19. The Select Committee gathered evidence generally from the public

and from ceftain persons who by reason of proximity or relation to

the late Minister, were deemed to have relevant information. The

Select Committee used two approaches in this regard:-

I3



General Invitation

20. Upon resolution of the Select Committee, the Secretariat publicized

a general notice on the mandate and terms of reference and an

invitation for any person having any information/materia!, paper

and document to volunteer such evidence. The persons

(witnesses) appearing in this regard gave such information on

their own volition. Though once before the Committee, they were

treated as witnesses.

Summoned witnesses

21. Where in the course of the voluntary evidence in (20) above or on

the basis of the previous investigations or information available to

the Select Committee, certain persons were deemed to have

information in whatever form that would assist in the

investigation; then, the Select Committee authorized the issuance

of summonses for their appearance. The - evidence of such

persons was on oath. The issuance of summonses, evidence and

rights of such witnesses were governed by sections 14, L5, t6, L7

18 and 20 of the National Assembly (Powers and Privileges) Act,

Cap 6, Laws of Kenya. The complete text of Cap 6 isin Appendix

Two.

Record of Evidence

22. All evidence, facts and figures received were oral and written.

None of the witnesses was coerced in any way. The appearance of

witnesses was secured by summonses. The verbatim repoft (the

t4
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Hansard) of all oral evidence received and of the papers and

documents presented are in the National Assembly Library.

Aopointment and role of Counsel

23. Committees of the National Assembly by practice hire expefts to

assist in handling technical and legal issues. The National

Assembly has done this in the past, €.g. in the Select Committee

on the murder of the late Hon. Josiah M. Kariuki in 1975; for the

Departmental Committees. Indeed, both the Public Accounts and

Public Investments Committees do rely on and use experts mainly

from the Office of the National Audit, the Treasury, Accounting

and Audit firms et cetera.

24. Experience borne out of previous use of experts in proceedings of

Select Committees indicate that, their role has been limited to

backyard information gathering, analysis, interpretation and

formulation of an appropriate line of questioning the witnesses.

The examination of the witnesses has been by Hon. Members,

though on specific issues say, of law, then the Counsel would

come in. This approach has applied to all Counsels including those

of the witnesses who would advice their clientete off record. The

merit in using this approach appear to have been borne out of the

desire to avoid face to face legal exchanges between counsels

(who are also not allowed to examine witnesses).

25. Experience borne so far indicate that, incidents of contradicting

evidence are dealt with by the Select Committee recalling

15



witnesses for re-examination. The re-examination is done on the

basis of the verbatim record of evidence taken during sittings.

Privilege

26, All proceedings and work of the Select Committee were carried out

under privilege pursuant to provisions of the National Assembly

(Powers and Privileges) Act, Cap 6, Laws of Kenya.

WORKING DOCUMENTS

27. In execution of its Mandate, the Select Committee used

information from previous investigations, inquiries and records

assembled by other competent bodies including the Kenya Police

Force, the New Scotland Yard and the Judiciary. Among these

were

(i) Documents presented by the Aftorney General on

October 03, 2OO3t

(a) Koru Police Murder File No. 6291L6219L;

(b) Troon's Initial Report;

(c) Troon's Main Report;

(d) Committal Bundles Volume One and Two of the

Anguka Trial; and

(e) A set of forensic photographs.

(ii) Documents presented by the Kenya Police Force on

June 24,2OO32

a
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(a) The initial statements into the disappearance and

subsequent death of the late Dr. the Hon. Robert J.

Ouko as taken by Mr. C. J. Okoko, Deputy

Commissioner of Police (DCP);

(b) The second investigation into the disappearance of the

late Dr. the Hon. Robert J. Ouko as investigated by the

New Scotland Yard team headed by Det. Supt, John

Troon. (The Troon Repoft);

(c) The records of the proceedings of the Judicial

Commission of Inquiry into the disappearance of the

late Dr. the Hon. Robert J. Ouko (the Gicheru

Commission) whose work was cut short and therefore

no repoft is available;

(d) The last investigation into the disappearance and

subsequent death of the late Dr. the Hon. Robert J.

Ouko by C. W. Ongoro, Deputy Commissioner of Potice

(DCP) (the Ongoro Repoft);

(e) The Witness Statements used in the above

investigations and inquiry as recorded by the Kenya

Police Force; and

(0 The Witness Statements, subsequently recorded by the

Police Investigators attached to the R. J. Ouko Select

Committee.

17



(iii) Documents, Records, Memoranda and Affidavits

presented by duly summoned witnesses and other

persons in response to publicized requests by the

Select Committee.

(iv) Oral evidence presented by duly summoned

witnesses.

GENERAL INTRODUCTORY BACKGROUND

Life History of the late Dr. the Hon. Robeft J. Ouko, EGH, MP

28. The late Dr. Robert John Ouko, Minister for Foreign Affairs and

International Co-operation, was a self-made personality. He had a

humble start in life as a school teacher, rising to become a high

ranking civil seruant, a seasoned diplomat and prominent

politician.

29. Dr. Ouko was a Cabinet Minister for twenty (20) years

continuously since the days of the first East African Community.

30. President Moi described him as "the best Foreign Minister Kenya

has had" in a statement issued on February L6, when he

announced the shocking news about the Minister's death.

31. President Moi said in his statement to the nation that, he had

personally lost a loyal and dedicated friend, a brilliant leader, an

articulate and courageous spokesman of his country, as well as a

loyal seruant of the people.

l8
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32'. Dr. Ouko, who died at the age of 58, had been the Foreign

Minister twice, first from L979 to 1983 and from 1988 to the time

of his death.

33. Dr. Ouko was born on March 3L, L932, in Nyahera Sub-location,

Centra! Kisumu Location in Kisumu District.

34. After his primary and secondary education, he trained as a teacher

at Siriba Teachers Training College, Maseno. Dr. Ouko joined the

Haite Setassie University in Addis Ababa, Ethiopia, in 1958 and

obtained a Bachelor of Arts degree with distinction in 1962. He

later proceeded to Makerere University, Kampala, Uganda, for a

post graduate course in diplomacy. He joined government seruice

in July, L962 as an Assistant Secretary.

35. After intensive in-seruice training in diplomacy, he was promoted

to the post of Senior Assistant Secretary and subsequently

appointed as the first Permanent Secretary for External Affairs in

December, 1963.

36. He serued in that capacity until December, L964 when he was

transferred to the Ministry of Works, Communication and Power.

From May, 1966, he was the Permanent Secretary in the Ministry

of Works until he was appointed to his first ministerial post in July,

1969.

19



37. Having been the first Kenyan to receive extensive training in

diplomacy, the late Dr. Ouko was instrumental in laying the

foundation of the country's future foreign policy in early days of

independence. The foreign policy which was then in its formative

st?ge, crystallized in the mid-7O's and solidified during the period

when the late Dr. Ouko was Minister for Foreign Affairs.

38. In 1981, while still Minister for Foreign Affairs, Dr. Ouko was the

Chairperson of the OAU Ministerial Committee which laid the basis

for the successful OAU Summit in Nairobi.

39. President Moi was elected Chairperson of the continental body, a

position he held for the unprecedented period of two consecutive

years.

40. During that period, Dr. Ouko had a very challenging role of shuttle

diplomary at a time when the OAU was sharply divid.d or.t .
number of unresolved issues.

4t. Dr. Ouko also represented Kenya on many successful missions to

international meetings, including the United Nations General

Assembly, the OAU, the Commonwealth and the Non-Aligned

Movement. Through his speeches, h€ articulated the foreign

policy of the Government of Kenya and extended a hand of

friendship to all nations.

20
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42. Dr. Ouko's first Cabinet appointment was as Minister for Finance

and Administration in the first East African Community in July,

1969.

43. He was subsequently appointed Minister for Common Market and

Economic Affairs in the East African Community in November,

L970, still with Cabinet status in the Kenya Government.

44. After the collapse of the East African Community on June 30,

L977, Dr. Ouko was appolnted Minister for Community Affairs in

the Kenya Government. In this capacity, he provided vital

guidance during the prolonged and intricate discusslons on the

sharing of assets among member states and winding up the aff-airs

of the defunct EAC. As the Minister for Planning and National

Development, from August, 1985 to June, L987, he played a

leading role in the preparation of Session Paper No. 1 of 1986 on

Economic Development for Renewed Growth.

45. The Sessional Paper has been one of the key policy instruments

that guide Kenya's economic development through the 90's and

beyond.

46. He also served as Minlster for Economic Planning and Community

Affairs (1978-1979), Minister for Labour (1983-1985) and Minister

for Industry (1987-1988),

2l



47. He was the leader of Kenya's delegations to Lome, I, II and III

where he played a key rote in the negotiations. He also led

Kenya's delegations to the preliminary discussions leading to the

formation of the Preferential Trade Area (PTA).

48. He was nomlnated as a Member of Parliament in June, t977. He

contested and won the Kisumu Rural Constituency during the LgTg

general election.

49. He retained the seat in 1983 general election. In the 19BB general

election he shifted base and contested the Kisumu Town

Constituenry and won.

50. He was the recipient of many awards in recognition of his out-

standing performance. In t971, he was awarded the degree of

Doctor of Law (honoris causa) by the Pacific Lutheran University,

United States of America.

51. In early L972, he was awarded a Ford Foundation Fellowship to

deliver a keynote lecture at a Seminar of the United Nations

Conference on Trade and Development "UNCTAD'' held in

Bangkok, Thailand.

52. In September, L984, he was awarded the Gold Mercury

Internation'al Award in Lome, Togo, for his contribution to regional

co-operation and establishment of economic relations between

Africa and the European Economic Community.

22
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53. Dr. Ouko was founder president of the African Association for

Public Administratlon Management. He also seryed as Chairperson

of the. Lusaka-based Multinational Programme and Operational

Centre for the Economic Commission for Africa out of which

evolved the PTA Agreement. He was also the national Chairperson

of the Kenya Institute of Management.

54. As a scholar, Dr. Ouko wrote several authoritative publications,

especially in the field of public administration and personnel

managernent.

55. In the course of his long career in national and international

politics, he made many friends among them world leaders who

mourned him in lengthy messages of condolence.

56. Dr. Robert John Ouko is sulvived by his widow, Christabel and

seven children.

Quest of Parliament to resolve political murders

57. Kenya has had an elected working Parliament since independence

on December L2, 1963. In the last forty-one years, there have

been eight distinct Parliaments. The current Parliament comprising

two hundred and ten elected constituency Members, twelve

Nominated and two Ex- Officio Members; (224), is the Ninth.

58. The span of forty-one years is not a long period in the history of a

nation. Yet, the Parliament of Kenya has had to contend with no

{
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fewer than four mysterious deaths of seruing Members. On these

occurrences, parliamentarians have risen to the occasion and

sought to make their zeal at resolving such mysteries. The process

which Parliament has used in seeking to resolve the mysterious

deaths of its own, has ranged from questions to Ministers on the

floor of the House to the establishment of Select Committees.

Among the mysterious deaths have been those of:-

i) Hon. Pio Gama Pinto in 1965;

ii) Hon. Thomas Joseph Mboya on July 05, 1969;

iii) Hon. Josiah Mwangi Kariuki, on March 03, L975;

iv) Hon. Robert John Ouko on February 13, 1990;

v) Hon. Anthony Wambua Ndilinge, on August 02, 2001;(This

is a subject of investigation by a separate Ad hoc

Committee)

Pio Gama Pinto - 1965

59. Pio Gama Pinto, a Specially Elected Member of the first Parliament,

1963 to 1969, of Asian origin, was repoftedly killed by a lone

gunman in the Parklands Area, City of Nairobi. Frantic police

investigations zeroed in on Mr. Kisilu Munyao who was

expeditiously arraigned in couft and sentenced to life

imprisonment. Mr. Kisilu was released under the Presidential

Prerogative of Mercy on December L2, 2003. At the time of his

death, his colleague Members went no further than raise a number

of questions demanding explanations on the circumstances of his

murder. The resultant ugly scenes of mass protests were short

lived.

a
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Thomas Joseph Mboya - 1959

60. The death of Thomas Joseph Mboya who was a Member of

ParliamEnt for Kamukunji constituency, city of Nairobi and an

a'ccomplished trade unionist, at the hands of an assassin on July

05, 1969 resulted in prolonged bitter ugly mass action in many

pafts of the country. At the time of his death there was little doubt

that, Hon. Mboya was an accomplished nationalist and an

internationally recognized leader. He had serued continuously as a

Legislator since election at the first elections of Africans to the

Legislative council (LEGco) in March, 1957. Hon. Mboya had then

serued in the colonial Legislature and subsequently in the

independent Parliament and as a Minister since independence. On

this occasion, Members of Parliament reacted through motions,

questions and public rallies condemning the perceived murderers.

Mboya's perceived killer, Mr. Nahashon Njenga Njoroge was

arrested, arraigned in couft on a charge of murder, eventually

convicted and hanged. But those behind it were never found.

Josiah Mwangi Kariuki - 1975

61. The death of Josiah Mwangi Kariuki occurred in perhaps one of the

most mysterious circumstances. It came at the time when Hon.

Kariuki was at the peak of his political career. At that time he was

seruing his third straight stint as Member of Partiament for

Nyandarua Nofth constituency. He had then a near frenzy

following and support across the country, mainly due to his oveft,

concern and generous donations to the cause of the

disadvantaged. This had distinguished him as a reformer and put

25



him on a collision course with the leadership of the day. Thus, his

mysterious murder elicited spontaneous outrage and mass action

directed at the Government of the day. On that occasion,

Parliament took a step further than it had previously done and

established an ad hocSelect Committee, chaired by the Hon. Elijah

W. Mwangale to investigate the circumstances of his

disappearance and murder.

62. The Select Committee on J.M. Kariuki broke new ground in the use

of Committees to contribute to efforts by the Legislatue to deal

with an otherwise administrative occurrence.. As a result

Parliament had to devise structures and processes to enable the

Select Committee to operate. For instance, the J. M. Kariuki Select

Committee was provided with the seruices of an Assisting Counsel

and Police Investigators. At the end of their proceedings, they

recommended further investigations on the following individuals:-

,

(i)

(ii)

(iii)

(iv)

Mr. Ben Gethi, Commandant of General Seruice Unit (GSU);

Mr. Patrick Shaw, Police Reseruist;

Mr. Pius Kibathi Thuo; and

Mr. Peter Kimani.

It is worth noting that some of the names were expunged from

the report before it was laid before the House.
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Dr. the Hon. Robeft J. Ouko, EGH, MP - 199O

63. The death of Dr. the Hon. R. J. Ouko, EGH, MP intrigued both

Kenyans and the international community. An attempt by the

Seventh Parliarnent to establish a Select Committee to investigate

his death was defeated when the motion was negatived. Suffice

to say, the R.J. Ouko Select Committee is poised to develop on the

work and experiences of the J.M. Kariuki Select Committee,

especially in affirming the quest for Parliament in contributing to

good governance. Further, sight should not be lost of the fact that,

the work of these two Committees have made irreversible

structural and poliry changes in the procedure and operations of

the House.

INVESTIGATIONS INTO THE DEATH OF THE L/[TE DR. THE

HON. ROBERT 
'OHN 

OUKO, EGH. MP.

Initial investioations by the Kenya Police

64. On February 13, 1990 at 2.00 p.m. Mr. George Okoth Ondu

(bodyguard to the late Dr. Ouko) repofted to the District

Commissioner (DC), Kisumu and District Special Branch Officer

(DSBO), Kisumu that he had expected Dr. Ouko but he had not

appeared. Mr. Ondu was kept waiting at the Special Branch

offices until the end of the day when he was released to go home

and told to return the following day.

65. In the evening of February t4, 1990, Mr. Solomon George

Ochieng', ?D officer with the Special Branch was instructed to
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accompany Dr. Ouko's body guard, Mr. Ondu to Dr. Ouko's Koru

home to establish the whereabouts of the Minister.

66. On the same day February L4, 1990, the Government issued a

press release to the effect that, the Minister for Foreign Affairs and

International Co-operation was missing from his Koru home in

Kisumu District. The press release appealed to Dr. Ouko to

contact his family or the nearest police station as soon as

practicable.

67. Following the press release, the then Commissioner of Police, the

late Mr. Philip Kilonzo accompanied by the then Deputy Director of

Crimina! Investigations Department (CID), Mr. Cleophas Okoko,

flew to Kisumu on February 15, 1990 and after meeting with the

heads of various sections of the police in Nyanza Province,

commenced investigations into the disappearance of the Minister.

68. Meanwhile, the Kisumu District and Nyanza Provincial Security

Committees appointed a searih team headed by the then Officer

Commanding Police Division (OCPD), Kisumu, Mr. Emmanuel

Mwachiti Chiti, to start a search from the Koru home on the same

day. The charred' remains of Dr. Ouko were discovered the

following day Friday, February L6, 1990 at about 10.20 a.m.

Supoort to the investigation by the British Government
(New Scotland Yard)

69. As a result of the impact of the death of Dr. Ouko, the Kenya

Government requested the British Government for support in the

t

i
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investigations The British Government sent in specialized

investigators from the New Scotland Yard headed by Detective

Superintendent John Troon. On their arrival and on receipt of the

terms of reference from the then Commissioner of Police, Mr.

Philip Kilonzo, they immediately took over the investigations from

Mr. Cleophas Okoko.

70. Det. Supt. Troon then visited the Ouko Koru home and the scene

where the charred remains of the body had been discovered at

Got Alila. He then commenced interuiewing witnesses and

collecting specimen exhibits. In a bid to conduct further analysis,

some specimen of the body and other specimen collected earlier

were sent to London for forensic tests. After collecting evidence

from several witnesses, he compiled a repoft which was

incomplete due to several factors mentioned later in this report.

In the repoft, he strongly recommended that, a ful! and impaftial

investigation be carried out into:-

(i) the allegations by the directors of BAK Group of Companies

against some senior Cabinet Ministers and other public

servants which he felt had a bearing on the death of Dr.

Ouko;

(ii) to establish what happened during the unofficial visit to

Washington, DC, USA by the former President by

interuiewing all members of the delegation;
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(iii) the allegations that files and papers were taken from the

Ouko Koru home;

(iv) the parallel investigations carried out by the predeccesor of

NISS (the Special Branch);

(v) the movements and alibis of Mr. Hezekiah N. Oyugi, then

Permanent Secretary, incharge of Provincial Administration

and Internal Security, Office of the President, from February

09 to 13, 1990 (both dates inclusive);

(vi) the alibi put forward by Mr. Joab H. O. Omino, then a former

Permanent Secretary and any connection that he and/or

Hon. K.N.K Biwott, EGH, MP may have had with Muhuroni

Sugar Complex.

7L. On the request of Supt. Troon, the then Commissioner of Police,

Mr. Philip Kilonzo after consultation with the then Head of State,

allowed Supt. Troon to interview the following persons at their

offices:-

(i)

(ii)

(iii)

(iv)

Mr. Hezekiah N. Oyugi, Permanent Secretary, in-Charge of

Provincial Administration and Internal Security;

Mr. Jonah O. Anguka, District Commissioner, Nakuru;

Hon. Joab H. O. Omino, former Permanent Secretary;

Mr. lulius Kobia, Provincia! Commissioner, Nyanza Province.
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72. He was not.allowed to interyiew Hon. K.N.K. Biwott until he had

submitted an initial interim report.

Judicial Commission of Inquiry (The Gicheru Commission)

73. Before the end of his investigations Supt. Troon's inquiry was

disbanded prematurely and he presented a repoft to the

Government in September, 1990. After studying the same, the

Government decided to appoint a Judicial Commission of Inquiry

on Octob er 02, 1990 comprising Justice Evans Gicheru as he then

was, as Chairperson, Justice Akilano Akiwumi and Justice Richard

Otieno Kwach. The Lead Counsel was Mr. Benard Chunga, then

Director of Public Prosecutions. The Commission received evidence

from numerous witnesses including Supt. Troon who presented his

report by reading it out in its entirety. At the conclusion of his

evidence, Supt. Troon named Hon. K.N.K. Biwott and Mr. H.N.

Oyugi as prime suspects in the murder of the late Minister. The

report atso disapproved the then Government's attempt to

attribute the death of Dr. Ouko to suicide. The Commission was,

however, disbanded by the then President, before concluding its

work. It is to be noted that a few days later Hon. Biwott, Mr.

Oyugi, Mr. George Odinga Oraro (the advocate to Dr. Ouko)

amongst others were arrested but Hon. Biwott was released

afterwards without charges being preferred against him. Mr. Oyugi

fell sick while still in police custody and later died while undergoing

treatment in London.
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Fufther Police Inquiru headed by Crisoo Willis Ongoro,
Deputy Commissioner of Police

74. Following the disbandment of the Judicial Commission of Inquiry,

the then Attorney General Hon. Justice Mathew Guy Muli, EGH,

MP, directed the Commissioner of Police to institute fufther

investigations into the death of the late Minister in line with the

recommendations of Supt. Troon, pafticularly with regard to those

implicated.

75. A team of Police Investigators comprising Mr. Nehemiah Ombati,

Senior Assistant Commissioner of Police (SACP), Mr. Peter Mbuvi

(SACP), Mr. S. Mutungi (SACP) and Mr. J. M. Marete (ACP) headed

by Mr. C.W. Ongoro, Deputy Commissioner of Potice and Defuty

Director of Criminal Investigations carried out further

investigations which resulted in one suspect, Mr. Jonah Orawo

Anguka, being charged with the murder of the late Minister. The

first trial was before the late Hon. Justice Fidahussen Abdallah who

died in mysterious circumstances after finding a"prima facid'case

against Mr. Anguka. Following the death of the judge, the trial

aborted and a second trial commenced before Justice Daniel

Aganyanya who acquitted Mr. Anguka after placing him on defence

upon finding a "prima facid' case against him. Mr. Anguka later

fled the country into exile.

76. No further actlon was taken until the National Assembly resolved

on March'26, 2003 to establish a fifteen member Ad'hoc Select
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Committee to investigate and report on the circumstances leading

to the disappearance and subsequent death of the late Minister.

MOTIVES BEHIND THE DEATH

77. The motives behind the death of Dr. R. J. Ouko could be

categorized in five parts, as follows:

(i)

(ii)

19BB General Elections and after.

Corruption surrounding -

(a) Kisumu Molasses Plant;

(b) Other Corruption Issues.

(iii) Visit by former President to Washington DC, USA.

(iv) Perceived foreign support to fufther the political career of Dr.

Ouko.

(v) Moral Issues.

1988 General Elections and after

78. The crusade by Dr. Ouko against corruption in both central

Government and Local Authorities, evidently raised his political

profile both locally and abroad. This attracted the attention of

those opposed to him. Thus, in the 19BB general elections, h€

faced stiff opposition spearheaded by, among others, the Hon.

K.N.K. Biwott and Mr. Hezekiah N. Oyugi who supported his chief

challenger, the late Joab H. O. Omino.
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79. During a campaign rally in Kolwa, the convoy of the late Minister

was attacked and acid poured on his vehicle by a group led by Mr.

Lawrence Akinyi Oile, campaigner for Hon. Omino. The late Dr.

Ouko was stopped and harassed during these campaigns at a

police road block. Several incidents during the campaign period

point to growing personal hatred against Dr. Ouko by his political

opponents. The available evidence clearly indicate that Hon.

Biwott and Mr. Oyugi supported the late Hon. Omino.

80. The Committee is of the view that, the 19BB genera! elections

could have been the beginning of politica! problems which

eventually Ied to the murder of Dr. Ouko, almost a year later.

Corruption

Kisumu Molasses Plant

81. While Minister for Industry, Dr..Ouko became deeply involved in

the revival of the Kisumu Molasses Plant, situated in his

constituency. The available evidence clearly shows that, at a rally

in Kisumu during the same period the former President,

announced government plans for its revival and gave Dr. Ouko

authority to proceed. The former President was responding to a

request by Dr. Ouko, although some high ranking public seruants

felt that the project was not viable.

82. Dr. Ouko as the Minister for Industry took appropriate measures to

revive the project. To ensure that the project was revived without
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misuse of funds meant to complete it, the Minister made every

effoft to engage reputable international companies to undeftake

the revival.

83. In the course of the search for reputable international companies,

Dr. Ouko came to know Mr. Dominic Airaghi and Ms. Marriane

Brinner Mattern, who were directors of BAK Group of Companies in

SwiEerland. The company whose name is an acronym, which

according to the evidence of Ms. Mattern stood for Brinner, Airaghi

and Kiptanui or Business Activities in Kenya was involved in

introducing reputable international companies to undertake

projects not only in Kenya but also in other countries in East

Africa. These companies according to her could in some cases

arrange finances for the projects they undeftook. M/s. TECHNIT

and M/s. ITALCEMENT were eventually introduced by BAK who

agreed to undeftake the feasibility study for the revival of the

Kisumu Molasses Plant besides building a cement factory at

Shimoni.

84. There is undisputed evidence of the involvement of BAK in the

revival of the Kisumu Molasses Plant and the action taken by the

directors of the company to introduce reputable international

companies to undeftake the project.

85. It was the wish of Dr. Ouko to have the contract for the revival of

the project awarded to BAK. However, some of his Cabinet

colleagues, particularly Hons. K.N.K Biwott and Prof. George
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Saitoti, Ministers for Energy and Finance respectively, opposed

that suggestion in favour of other contractors who were willing to

give commissions and kick backs.

86. Dr. Ouko abhorred corruption and this brought him on a collision

course with Hons. K.N.K. Biwott and Prof. George Saitoti during

deliberations regarding the revival of the project. The sharp

differences between them emerged when Prof. George Saitoti

excluded the deliberations to revive the Kisumu Molasses Ptant

from the agenda of bilateral talks between Kenya and Italy and

instead a project associated with Prof. Saitoti known as Noolturesh

Water Project in his Kajiado North Constituency, was substituted

for the molasses project. It is in evidence that, Prof. Saitoti was

influenced by Hon. Biwott to exclude the molasses project from

the bilateral talks in Italy. On many occasions, the Minister for

Finance is said to have refused to approve funds for the project.

87. Ms. Brinner Mattern, one of the directors of BAK, has made,

serious allegations against Hon. Biwott regarding his interference

in the revival of the plant, which were manifested in the various

problems, encountered by her company and those she had

intended to introduce to undeftake the revival of the project. She

alleges that the opposition to the revival of the molasses project

and others her company intended to undertake came from Hons.

Saitoti and Biwott, primarily over "commissions and kickbacks" that

had to be paid to them before the award of contracts. In her

evidence, she atleges that, Hons. Saitoti and Biwott'used one, Mr.
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Mohamed Aslam, then Chairman of the Pan African Bank, Nairobi,

to collect commissions on their behalf. According to Ms. Brinner,

Mr. Aslam told her that, if any company associated with BAK

wished to undertake any project in Kenya, including, the molasses

plant, it had to pay between 5olo ?nd L}o/o commissions on the

total amount of contract to each of the following: Hons. Biwott,

Saitoti, Elijah W. Mwangale, Mr. Abraham Kiptanui and Mr.

Mohamed Aslam.

BB. The allegations of corrupt deals of Hons. Biwott and Saitoti by

directors of BAK, compelled Dr. Ouko to compile a repoft on

corruption for the President. There is evidence from his brother,

Mr. Eston Barack Mbajah, his wife Christabel Ouko and his sister

Dorothy Randiak to Det. Supt. Troon, that the Minister, had taken

files and papers at Koru home so as to prepare the repoft, prior to

his disappearance. Evidence from his bodyguard Gordon Okoth

Ondu established that, he took two brief cases with him to Koru on

February 05, 1990, containing papers and official files. The brief

cases remained with Dr. Ouko at Koru home over the period he

remained there until his disappearance and subsequent death.

89. According to Ms. Mattern the weekend Dr. Ouko disappeared from

his Koru home, he was preparing a report on allegations of

corruption and that she had sent him some documents in support'

of the allegations; Upon his death there is evidence from

witnesses that officers from defunct Special Branch searched the

study room of the late Dr. Ouko and took away files and papers
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from the two brief cases. These allegations of corruption against

Hons. Biwott and Saitoti is one of the likety motives behind the

death of Dr. Ouko.

Other Corruption Issues

90. Evidence on record clearly indicate that, Dr. Ouko was involved in

the fight against corruption on issues beyond those in his

constituenry. However, it is acknowtedged that, he was

instrumental in setting up the inquiry into corruption in the

Municipal Council of Kisumu regarding the allocation of plots.

According to Mr. Timothy Maloba, the then Provincial Special

Branch Officer (PSBO), Nyanza, there was rampant corruption at

the Kisumu Municipal Council in 1990 concerning the allocation of

plots to influential persons. It is his evidenCe that, some top

ranking provincial officers in Kisumu were allocated plots corruptly,

these included the then Nyanza PSBO, Mr. Timothy Maloba and

Mr. Francis O. Omwenga, DSBO, Kisumu.

91. Dr. Ouko was involved in the fight against corruption in Kisumu

Municipality. The available evidence shows that besides compiling

a report on corruption in the Government, Dr. Ouko was also

compiling yet another repoft on corruption on allocation of plots in

the Municipal Council of Kisumu. Evidence from Det. Supt. Troon

has established that, upon taking over the investigations, he found

a file in respect of Kisumu Municipality in the Koru home.

I
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Visit bv the former President to Washington DC, United

States of America (USA'I

92. The other key motive behind the death of Dr. Ouko is to be found

in the activities that took place during the unofficial visit to

Washington DC, USA by the former President accompanied by a

large delegation in January/Febru?ry, 1990.

93. On January 27, 1990, the former President accompanied by Dr.

Ouko and other government officials (a list of delegation of B4

persons is in Appendix VI) travelled to Washington DC to attend a

prayer breakfast meeting. The visit was private. Before the

departure of tlte delegation, the Kenya Ambassador to the Unlted

States, Mr. Dennis D. Afande, sent a telex to Amb. Bethuel

Kiplagat, the Permanent Secretary, Ministry of Foreign Affairs and

International Co-operation advising that, the trip be cancelled due

to the fear of demonstrations by various factions in USA opposed

to the Kenya Government.

94. There is evidence from the secretary of Dr. Ouko, Mrs. Esther

Ruvaga that the telex message was brought to the attention of the

Minister who later travelled to Nakuru State House to consult with

the former President. It is not clear what happened after their

consultation since the visit went ahead.

95. During investigations evidence has been given on the

misunderstanding between Dr. Ouko and the Hon..Biwott. There

is evidence from, some witnesses, including, Mr. Barrack Mbajah, a
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brother of Dr. Ouko, that, the Minister had arranged a meeting

between the former President and the then US President George

Bush (Snr.) who had earlier been unwilling to meet the former

President owing to Kenya's bad record in corruption and human

rights abuse. After the meeting which was also attended by Dr.

Ouko, it is alleged that Hon. Biwott was not happy with the abitity

of Dr. Ouko to prevail upon the USA government to atlow the

meeting. Eventually a confrontation erupted between the two, in

the course of which Hon. Biwott allegedly referred to Dr. Ouko as

"Mr. President'i Dr. Ouko did not take this remark'lightly and his

effoft to report the incident to the former President was atlegedly

thwafted by Hon. Biwott.

96. Ms. Herine Ogembo, dfl alleged second wife, of Dr. Ouko also

testified to the misunderstanding between Dr. Ouko and Hon.

Biwott during the visit to Washington DC. In her statement to Det.

Supt. Troon, she stated that, Dr. Ouko telephoned her from

Washington DC during that trip and informed her of the fight

between him and Hon. Biwott. The then Director of Administration

in the Ministry of Foreign Affairs, Mr. Malacki Oddenyo confirmed

the alleged misunderstanding.

97. On his return from Washington DC on February 04, 1990, Dr.

Ouko looked worried and indeed he went and confided his worries

to his sister Dorothy Randiak and informed her of the serious

disagreement between him and Hon. Biwott.

a
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98. Dr. Ouko who looked very much disturbed on his return reported

to his mother the differences between him and Hon. Biwott.

According to Mr. Mbajah, Dr. Ouko told his late mother at their

Nyahera home in Dholuo that, "nitiere jalangb moro miluongo ni

Biwott, giriwore gi wuod loka miluongo ni Oyugi gidwaro nega"

which in English means "there is a Katenjin by the name. Biwott and

a son of South Nyanza calted Oyugi who are conspiring to kill me'i

99. According to the evidence of Messrs. George Otieno Ndege and

Gordon Okoth Ondu, both bodyguards to Dr. Ouko, on February

04, 1990 they went to Jomo Keqyatta International Airpoft (JKIA)

to receive the Minister on his return from Washington DC but

never saw him alighting from the aircraft which had brought the

delegation back home from London. Shottly afterwards, the two

bodyguards saw Dr. Ouko walking from Unit Three of JKIA

towards the VIP Pavilion where former President and his

delegation were being entertained by choirs and traditional

dancers. This means Dr. Ouko had travelled back on a separate

flight.

100. Dr. Ouko had addressed an international press conference in

Washington DC which had enhanced his respect in the eyes of the

international community, thereby, worsening the already strained

relationship between him and Hon. Biwott who now considered

him as a threat to the leadership. of the former President.
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101. Mr. George O. Oraro also testified to this bad blood betwOen Dr.

Ouko and Hon. Biwott arising from American concern about the

state of corruption which made the Minister anxious when he

visited him at his office on February 05, 1990.

Perceived foreign supPoft

t)z. The other possible motive behind the death of Dr. Ouko is the

perceived power struggle within the then Government.

103. According to the evidence of Ms. Herine Ogembo in her statement

to Det. Supt. Troon, Dr. Ouko telephoned her from Washington DC

and informed her that following his misunderstanding with Hon.

Biwott, he had been left behind in Washington DC. On their arrival

in London, the Kenya High Commissioner Dr. Sally Kosgei was

instructed to summon Dr. Ouko to London to facilitate the meeting

between former President Moi and the British Prime Minister; who

was not wilting to meet the former President in the absence of the

Minister for Foreign Affairs and International Co-operation.

Incidentalty, Dr. Ouko had arranged that meeting earlier and this

explains the reasons why the British Foreign Office required the

presence of Dr. Ouko during the meeting. It is alleged that, the

former President had not been aware that Dr. Ouko had been left

behind in Washington DC until he arrived in London.

104. Prior to this incident, there is evidence to the effect that before the

1988 general elections, Dr. Ouko had been invited to the United

Kingdom by the British Prime Minister, Mrs. Margaret Thatcher, to

a
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preside over a function organized by the Confederation of British

Industry. After the function, Mrs. Thatcher had invited Dr. ouko

to het official up-country home at Checkers. It is not clear what

Dr. Ouko discussed with Mrs. Thatcher at her home but it is clear

that after his return from London, Dr. Ouko told Mr. James O'

K'Oyoo that his visit to Mrs. Thatcher was being misinterpreted by

his enemies in the Government that, he was being "groomed" by

the British Government to take over the leadership of Kenya'

105. These two incidents caused anxiety in the former President and

Hon. Biwott who perceived his rising political career and popularity

amongst international leaders as a threat to the leadership of

former President.

Moral issues

106. This motive came up during the evidence of Ms. Brinner Mattern in

London. The Committee examined this motive and found it not

tenable, because it was not corroborated'

SEqUENCE OF EVENTS LEADTNG TO THE

orsnppeanAnce nNo suesequeNr oenrH or rHe

LO7. This paft of the report highlights movements of the late Minister

prior to his demise as well as events and activities which occured

before and after his death.
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'The aftermath of the 1988 General Elections

108. As stated earlier, Dr. Ouko was first elected to Parliament at the

general elections of November, t979. He was re-elected in

September, 1983. On both occasions he represented Kisumu

Rural Constituenry in Kisumu District. However, in the general

elections of March, 1988, he shifted base to the neighbouring

Kisumu Town Constituency, swapping constituencies with Hon.

Wilson Ndolo Ayah.

109. The evidence presented to the Select Committee indicate that,

certain powerful and influential personalities, including Messrs: the

late Joab H.O. Omino, Mark T. Too, K.N.K. Biwott, Ketan Som.aia

and the late Lawrence Akinyi Olle did not favour the re-election of

Dr. Ouko. Among the witnesses whose evidence confirms this arq

Messrc: Eliud Witliam Aum- Ndalo, Gordon Okoth Ondu, James

Onyango K'Oyoq Marianne Brinner Mattern and John Eric Ouko

Reru.

110. It is apparent that, the opposition to the re-election of Dr. Ouko in

the 1988 general elections persisted. The resolve by Dr. Ouko to

implement his election pledges, including, the revival of the

Kisumu Molasses Plant were frustrated.

111. The opposition which persisted even after the 1988 general

elections, appear to have given credence to the perceived suppoft

by some influential Western powers to further Dr. Ouko's political

career. Such perception appears to have upset powerful
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individuals in the nationa! political leadership. This is supported by

the evidence of Messrs: John Eric Ouko Rertt, James Onyango

K'Oyoo and Marriane Brinner Mattern amongst otherc.

Visit by the former President of Kenya to the

United States of America

LLZ. The US government hosts a meeting of the National Prayer

Breakfast annually to which various international leaders,

politicians, Heads of State and Government are invited. Invitation

to the National Prayer Breakfast does not constitute an official

invitation to visit the USA. Atl persons invited and attending,

regardless of their status, would be doing so in their private

individual capacity.

113. The evidence presented by various witnesses indicate that, the

former President did lead a delegation of eighty-four (84) leaders

to the annual National Prayer Breakfast held in Washington D.C.

The evidence further indicate that the delegation comprised

amongst others, Cabinet Ministers Hons. Robert J. Ouko, Elijah W.

Mwangale, Dalmas A. Otieno, K.N.K. Biwott, J.J. Kamotho, Maalim

H. Mohamed; Assistant Minister, Joseph Muliro; Permanent

Secretaries, Hezekiah N. Oyugi, Bethuel Kiplagat and other high

ranking public seruants and private individuals. The former

President left Nairobi on January 27, 1990 and returned on

February 04, 1990; after a two day stop-over in London; the

foregoing is supported by the evidence presented by, among
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otherq Messrs: Ambs. Dennis David Afandq Ochieng Adala,

Bethuel Kiplagat, Malacki Oddenyo and K. N. K. Biwott.

LL4, The nature of the visit was such that, it would not entai! the

former President being received formally by his US counterpart.

However, through the personal contact of the late Dr. ouko, the

former President was indeed received in audience by the us

President George Buslr, (snr). The meeting was attended by the

US Secretary of State, James Baker, Cabinet Ministers Hons. Ouko

and Biwott. However, the evidence indicates that this meeting

was not as friendly and cordial as would have been expected

diplomatically; the foregoing is sLrpported by the evidence

presented by, among others, Messrs: Ambs. Afandq Bethuel

Kiplagat, Amb. Ochieng Adala, Malacki Oddenyq K. N. K. Biwott

and Supt. lohn Troon.

Movements and activities of Dr. the Hon. Robeft J. Ouko,

EGH, MP between February O5 and 11, 199O

115. The Piesidential delegation returned to Kenya in the morning on

February 04, 1990, but Dr. Ouko had not travelled back in the

same plane with the President and the rest of the delegation.

116. The evidence presented indicates further that:-

(i) the late Dr. Ouko's diplomatic passport was withhetd by

immigration officials at the Jomo Kenyatta International

Airport (JKIA), Nairobi; this is supported by the evidence of,

a
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Messrs: Gordon Okoth Ondu, George Otieno Ndegg Eston

B. Mbajah, amongst others.

(ii) Dr. Ouko did not leave JKIA Nairobi in the Presidential

motorcacle; this is supported by the evidence of, Messrs:

Gordon Okoth Ondu, George Otieno Ndege, and James

Onyango K'Oyoo;

(iii) Dr. Ouko accompanied by his youngest two children, tried to

meet the former President on the afternoon of February 04,

1990 at Kabarnet Gardens Nairobi, but, the former President

declined to see him; this is suppofted by the evidence of,

Messrs: Eston B. Mbajah and Supt. John Troon, amongst

others.

(iv) later the same evening, Dr. Ouko went to see Permanent

Secretary Hezekiah N. Oyugi at his Nairobi house; this is

supported by the evidence of, Messrs: Eston B. Mbajah and

Supt. John Troon, amongst others,

(v) Dr. Ouko escorted the Canadian High Commissioner to meet

the President at State House, Nairobi in the morning of

February 05, 1990; this is by the evidence ot

Messrs: Bethuel Kiplagal Eston B. Mbajah, Malacki Oddenyo,

Christabel Ouko and Abraham Kiptanui, amongst others.
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(vi) thereafter Dr. Ouko was allegedly given an off-duty by the

former President and directed to spend that period at his

rural home in Koru; this is supported by the evidence of
Messrs: Bethuel Kiplagat and Abraham Kiptanui; Det. Supt.

lohn Troon states that, Dr. Ouko was apparently sacked by

the then President that fime morning.

(vii) Dr. ouko visited and held discussions with his counsel,

George Odinga Oraro, at the counsel's office in Jubilee

House, Nairobi and also visited his brother Barrack Mbajah at

Sheria House, Nairobi; this is supportd by the evidence of
Messrs: Gurge Odinga Orarq Eston B. Mbajah, Gordon

Okoth Ondu, Gorge Otieno Ndege and Christabel Oukq

amongst others.

(viii) Dr. ouko went to his office at the Ministry of Foreign Affairs

at about 1.00 p.m the same day (February 05, 1990), then

drove to his home in Loresho, Nairobi. Thereafter, he

departed for Koru accompanied by Gordon Okoth Ondu, one

of the two bodyguards and the driver, Mr. Joseph Otieno

Yogo. It appears that the Ministers official security and

driver had beeh withdrawn by this time; this is supported by

the evidence of Messrs: Eston B. Mbajah, Gordon Okoth

Ondu, Georgo Otieno Ndege Christabel Oukq Malacki

Oddenyo, Supt. John Troon and Esther Ruvaga, amongst

others.

.
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(ix) Dr. Ouko made an unexplained trip during the night of

February 06107, 1990; the evidence to this effect was

adduced by Messrs: Francis osano omwenga, supt. John

Troon, Christabet oukq James onyango K',oyoo, clement

Nzomo Kiteme and Timothy Malofu, amongst otherc.

(x) On February 08, 1990, Dr. Ouko released his body guard Mr.

Gordon Okoth Ondu. On the same day he sent his driver

with his officiat car to Nairobi. The driver later drove back to

Koru on February 09, 1990 in the family car leaving the

official Mercedes Benz in Nairobi.

(xi) On the same day February 09, 1990, the Minister made an

early morning visit to the then Kericho DC, Mr. Peter Lagat.

However, on his return journey to Kisumu he was involved in

an accident at Awasi along the Kisumu - Kericho Road.

(xii) Dr. Ouko attended a function hosted by the Rotary Club at

Imperial Hotel, Kisumu on February 10, 1990; this is

supported by the evidence of Messrs: Christabel Oukq

James onyango K',Oyoo, Eston B. Mbaiah, Francis osano

Omwenga and Gordon Okoth Ondu, amongst otherc,.

(xiii) Dr. Ouko attended a church seruice on Sunday, February 11,

1990 in Koru; this is supported by the evidence of Messrc.

Christabet Ouko, Phtitip Rodi Ogutu and Supt. John Troon,

amongst others.
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(xiv) Dr. Ouko was visited by his sister Mrs. Dorothy Randiak and

friends in the evening of February t2, 1990 at his Koru

home; this is supported by the evidence of Messrs: Philip

Rodi Ogutu, Selina Were, Christabel Ouko, Zablon Agalo,

James Onyango K' Oyoo, Supt. lohn Troon, Eliud William

Aum Ndalo, Cleophas Okoko and Francis Osano Omwenga,

amongst others.

(xv) During his entire stay in Koru between February 05 to 12,

1990 when he disappeared, Dr. Ouko experienced difficulties

in his telephone lines which were going on and off with

numerous interruptions; this is suppofted by the evidence of
Messrs: Supt. John Troon, Godfrey Mate, Setina Were, James

K'O.voo, Nzomo Kiteme, amongst others.

The night of disappearance

LL7. The evidence presented indicates that, Dr. Ouko spent the whole

of Monday, February t2, 1990 at his home in Koru. His wife

Christabel Ouko left in the family car driven by Joseph Yogo for

Nairobi the same day. During the night, Dr. ouko remained alone

in his house after escorting his sister Mrs. Dorothy Randiak and

others who had visited him. However, during and after the

departure of Mrs. Dorothy Randiak and her group the following

incidents occurred at the home:-
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(i) unusual failure of electricity supply between 7.00 p.m and

10.00 p.m; this is supported by evidence adduced by,

Messrs: Edward Charles Nyagilo, Philip Rodi Ogutu, Selina

Werq Eliud William Aum Ndalo, Zablon Agalo Obonyo,

Francis Osano Omwenga and Supt. lohn Troon, amongst

others.

(ii) Dr. Ouko allegedly took all the keys to the doors of his house

and the gates from Mr. Philip Rodi; this is supported by the

evidence of, Messrs: Philip Rodi Ogutu, Selina Were and

Supt. John Troon, amongst others.

(iii) Dr. Ouko's storeman, MI. Philip Rodi Ogutu allegedly kept

away the fierce dogs. this is supported by the evidence of,

Messrs: Selina Were, Zablon Agalo Obonyq Det. Supt. lohn

Troon, Mburu Mukhwana, Dickson Owen Ogada and Harrison

Angir.

(iv) According to Ms. Selina Were, Mr. Zablon Agalo Obonyo, an

Administration Police Officer assigned to guard the home,

had warned the employees from venturing out of their

houses, were they to hear any noises at night.

(v) In her further evidence, Ms. Selina Were testified that some

persons and vehicles visited the home of Dr. Ouko during the

night of February t2lL3, 1990 and on their departure, she

heard some commotion from the direction of Dr. Ouko's

house arrd the main gate to the homestead whilst in her
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room. After a while she went out and saw a white car drive

away through the main lower gate; this is corroborated by

Mesers: Philip Rodi Ogutu, Supt. lohn Troon, Owen Ogada,

Harrison Angir and Councillor Owino.

(vi) According to Mr. Philip Rodi Ogutu, he saw Messrs: K.N.K.

Biwott, Hezekiah N. Oyugi and Jonah Anguka amongst

others at the homestead during the night of February 13,

1990; this is coroborated by the evidence of Messrs: Selina

Werg Supit. John Troon and a witness who testified in

camera, amongst others.

(vii) According to a statement by Councillor Owino (to Supt. John

Troon) he visited the home on February 13, 1990 and talked

to AP Zablon Agalo Obonyo who stated that the Minister had

left in a Government vehicle' at around 3.00 a.m that

morning.

118. The evidence available to the Committee indicates that the late

Minister was abducted by known senior government officials

accompanied by others on the night of February t2:1L3, 1990

between 1.00 a.m and 3.00 a.m. The Minister appears to have

been lured out of his house or trapped as he was walking from the

poultry house to his residence during the night in question. It is

clear that a commotion ensued and the Minister was disabled by

injury before being forced into a government vehicle which then

drove away. this is suppofted by the evidence of Messrc: Selina
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11e. (i)

Were Ndalq James Khwatenga, Christopher Timbwa, Hanisn

Angir, Mburu Mukhwana, Owen Ogada, James Owino Okuto and a

witness who testified in amera, amongst otherc.

The search and discovelT of the charred remains at Got

Alila Hills

The burning remains of the Minister's body were apparently

cited by a herdsboy, Mr. Shikuku at the foot of Got Alila Hills

approximately 2.5 Kilometres from the Minister's home. Mr.

Shikuku reported to his employer and other people who

reported the matter to the Provincial Administration the

same day. This evidence is supportd by sbtemenB of

Messrs: Jesse Gichuru, Peter Lagat, Qptain Litubula, Supt.

John Troon and Osano Omwenga.

(ii) In the meantime Dr. Ouko's bodyguard, Gordon Okoth Ondu

who was supposed to have met the Minister at the Bata

Shoe Shop in Kisumu reported to the District Special Branch

Office .that Dr. Ouko had gone missing but no action was

taken, instead he was told to go back and return the

following day. Mr. Ondu returned to the office on February

14, 1990 and after a whole day's delay he was dispatched to

the Minister's home accompanied by DSBO; this is supported

by the evidence oll, Messrs: Osano Omwenga, George Okoth

Ondu and Supt. John Troon.
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(iii) In the meantime Mrs. Christabel Ouko had since learned that

her husband was missing when he failed to return to Nairobi.

She made several calls to Koru and the Ministry of Foreign

Affairs before complaining to the Government that her

husband was missing. She then traveled to Koru

accompanied by Messrs. Onyango K'Oyoo, George Otieno

Ndege and the driver Joseph Yogo; this is supported by the

evidence of Messrs: Christabel Oukq Onyango K'Oyoo and

George Otieno Ndege.

(iv) Following a joint meeting between the Kisumu District

Security Committee and the Nyanza Provincial Security

Committee which was attended by Mr. Hezekiah Oyugi,

Kisumu police were ordered to carry out a search for the

Minister around Koru. A search team led by the then Kisumu

OCPD, Mr. Ernmanue! Mwachiti Chiti mounted a search for

Dr. Ouko around his Koru home on February 15 and L6,

1990, leading to the eventual "discovery" of the body on

February 16, 1990 at about 10.20 a.m; this is supported by

the evidence of Messrs: Mr. Timothy Maloba, Osano

Omwenga, Wilson Kareithi, Emmanuel Mwachiti Chiti,

Clement Nzomo Ktemg Winston Shikuri, Jerphither

Ndambiri and Supt. John Troon.

(v) The Committee noted that the official government

announcement of the disappearance of the Minister was in

the evening of February L4, L990.
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(vi) Investigations into the disappearance commenced on

February 15, 1990 and upon the "discovery" of the charred

remains, Mr. Cleophas Okoko was appointed to lead

investigations into the disappearance and death of the

Minister. At the same time government officials stafted

suggesting that Dr. Ouko had committed suicide. The

suicide theory was instigated by Messrs: Hezekiah Oyugi, the

then Potice Commissioner, Mr. Philip Kilonzq Noah arap Too

and Dr. Kaviti, Government Pathologist, amongst others.

The impact of the cteath of Dr. Robeft J. Ouko EGH, M'P'

t?]o. Judging from the massive evidence presented to the Select

Committee by various witnesses, it is clear that, the death of Dr.

Ouko had far reaching effect on a cross section of Kenyans and

international community. This is illustrated by reactions against

the manner in which the late Minister was abducted from his Koru

home and later brutally murdered. The sombre mood of the nation

following the death of Dr. Ouko was captured clearly in the media.

LZl. However, nothing more can illustrate the lack of commitment by

the Government than its failure to institute serious investigations

into the circumstances of the disappearance and subsequent death

of the late Minister. The manner in which the Government reacted

to the disappearance of Dr'. Ouko as portrayed in the speeches of

the former president soon after his abduction from his Koru home

and the conduct of the security personnel, pafticularly that of the
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Special Branch demonstrates clearly Government's lack of

commitment to resotve the mystery surrounding the brutal murder

of the late Minister. The institution of various investigations into

the murder of Dr. Ouko by the Government and the attempt to

attribute his death to suicide was meant to cover up the murder.

L22. There were spontaneous protests by Kenyans and international

community against the murder of the late Minister as a result of

which the Government found it necessary to ask for the help of

detectives from the New Scotland Yard.

ANALYSIS OF EVIDENCE

L23. The available evidence can be analysed and categorized in the

following sequence of events leading to the disappearance and

subsequent death of the late Dr. Robert J. Ouko:-

;

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

19BB Election and after

Corruption

Unofficial Visit by the former President to Washington D.C,

United States of America.

Attempt on the Minister's life.

Tribulations prior,:o' disappearance and subsequent death.

Disappearance of the Minister.

Search for the Minister.

Discovery of the charred remains of the late Minister at Got

Alila Hills.

Advent of massive cover up of the heinous crime.(i)
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1988 Election and after

L24.' As captured in the heading entitled "Motives surrounding the death

of Dr. Ouko", it is ctear that his opponents attempted to harm him

during those elections. The pouring of acid on his vehicle by a

group led by Mr. Akinyi Oile, one'of the campaigners of Hon. Joab

Omino and the deliberate and unusual disobedience exhibited by

the police against Dr. Ouko during the campaigns allegedly at the

behest of Hon. Biwott and Mr. Oyugi, who were both suppofters of

his rival could be seen as clear indication of what was to befall

him.

L25. However, the evidence on record has established that, despite

personal hatred leveled against him by his political opponents, the

Minister stitl triumphed over them by winning the election. This,

however, did not deter his enemies from carrying on their activities

against him long after the general elections.

t26. It is to be noted that Dr. Ouko as Minister for Foreign Affairs and

International Co-operation at a time when Kenya was not popular

internationally, was forced to defend the image of the country

abroad under hostile circumstances.

L27. .According to the available evklence, the crusade of Dr. Ouko

againSt corruption both in the central Government and in Kisumu

Municipality earned him: permanent enemies in the Government.

His desire to revive the Kisumu Molasses Project was met with
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strong opposition from none other than Hon. Biwott who

frustrated the BAK Group of Companies, who were ready and

willing to introduce reputable international companies to undertake

the revival of the project. Dr. Ouko never lived to see the

restoration of the project he loved so much because he abhorred

corruption, which Mr. Biwott saw as a means of making money

easily. The search and confiscation of files containing the repoft

he was allegedly writing on corruption from his home at Koru after

his disappearance was the beginning of the cover up of his brutal

murder. Evidence has established that the Specia! Branch was

involved in the search and confiscation of the files.

128. .The evidence of Ms. Marianne Brinner-Mattern, a director of BAK

Group of Companies, establishes interference in the revival of the

Kisumu Molasses Project allegedly by Hon. Biwott. The demand

for "commissions" and "kick backs" by Mr. Aslam on behalf of

senior government Ministers from the companies BAK had

introduced to undeftake the revival of the project contributed a lot

to its abandonment by these companies and, in pafticular,

TECHNIT and ITALCEMENT. However, Hon. Biwott was not alone

in this war which was instigated to frustrate Dr. Ouko's effort to

revive the project and to fight against the rampant corruption in

the Government of the former President Daniel arap Moi. Indeed

evidence on record points to similar interference from Prof. George

Saitoti then Minister for Finance, by excluding the deliberations of

the molasses project from the agenda of the bilateral talks

between Kenya and Italy and substituting the same with a project

t
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associated with him demonstrate the dislike which the two

Ministers had developed against the late Minister. Hon. Dalmas

Otieno who later became the Minister for Industry was sucked into

the premeditated scheme to frustrate effort to revive the plant by

Hon. K.N.K. Biwott.

L29. Having considered the evidence of Messrs: Marianne Brinner,

Onyango K'Oyoo, Dickson Owen Otieno and Supt. John Troon, the

Committee is satisfied that Dr. Ouko's crusade against corruption

in the Government contributed a lot to his eventual murder.

The unofficial visit bv the former President to Washington

DC. USA

130. As stated earlier, the visit undertaken by the former President in

1990 accompanied by Dr. Ouko, Hon. Biwott and a large number

of Cabinet Ministers and civil servants has a bearing on his death.

131. It is evident that the behaviour of the late Minister upon his return

from Washington, DC, indicate that he was abnormally worried

and concerned. This abnormal behaviour was noticed by severa!

persons including his family and close friends. Indeed Mr. Eston

Barack Mbajah, reckons that Dr. Ouko was disturbed and

concerned with his safety after his return from the United States.

His immediate decision to repoft to his mother an imminent

danger to his life. stemming from the alleged misundershnding

between him and Hon. Biwott in Washington, DC, indeed
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underscores the worries and concern the late Minister entertained

following his return. The evidence of Supt. Troon suggests that

Dr. Ouko also confided fear for his life to his sister Mrs. Dorothy

Randiak. Unfortunately the Committee had no opportunity of

hearing in person, the evidence from the late Mrs. Dorothy

Randiak and the late Minister's mother who are both deceased.

Such evidence would have corroborated that of his mother, sister

and brother. However, the evidence of Supt. Troon adds credence

to that of Mr. Mbajah in so far as it concerns the report of Dr.

Ouko to his mother concerning threats to his life by Hon. Biwott

and Mr. Oyugi. Besides, Mrs. Dorothy Randiak testified to this fact

before the Judicial Commission of Inquiry at Kisumu. Ms. Herine

Ogembo the alleged second wife to Dr. Ouko has also talked of the

bad blood between Dr. Ouko and Hon. Biwott while they were in

Washington, DC. According to her statement to Supt. Troon, Dr.

Ouko telephoned her from Washington, DC and informed her of

his fight with Hon. Biwott and how he was left in Washington, DC

after their misunderstanding.

L32. The evidence on record further suggests that Dr. Ouko never

travelled back to Kenya in the same aircraft President Moi used

together with his delegation. Messrs. George Otieno Ndege and

Gordon Okoth Ondu both body guards of the late Minister never

saw him alight from the aircraft which brought the delegation back

home from London when they went to welcome him at JKIA on

February 04, 1990. However, shortly afterwards the two

bodyguards saw Dr. Ouko walking alone from the direction of unit

I
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3 towards the VIP pavilion where Moi and his delegation were

being enteftained by choirs and traditional dancers. Dr. Ouko wfro

was wetcomed to the pavilion by the Chief of Protocol Mr. Mahugu

was directed to sit three rows behind the President despite

protocol requirement that he sits next to the President in such

functions as the Minister of Foreign Affairs and International Co-

operation under whose jurisdiction the said trip'fell.

133. The Committee's examination of Dr. Ouko's diplomatic passport

clearly indicates that the same was not starnped by immigration

personnel upon his arrival at JKIA. This corroborates the evidence

suggesting that the late Minister's passport was confiscated by

immigration officials upon arrival. One witness obstinately insisted

that he handled Dr. Ouko's passport and that he ensured that it

was stamped after their arrival home on February 04, 1990

withdrew his evidence to that effeEt wherr he was shown that the

late Minister's passport was not stampecl unlike other passports.

The witness later stated that he might not have handled Dr.

Ouko's passport on their arrival at JKIA on the said day.

L34. Hbn. K.N.K. Biwott attempted to prove to the Committee that Dr.

Ouko returned to Kenya in the same flight with the former

president and his delegation used by referring to a document he

had obtained from Kenyan High Commission in London containing

the names of people who traveled from London to Nairobi on

February 04, 1990. However, when taken to task to explain the

authenticity of the same document, Hon. Biwott was not able to
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satisfu'the Committee that ,l',rc had ,returned from Waslxington, DC

'together with Dr. Ouko on the sarne aircraft. It is comrnon

knowledge that passenger n'lanifests are obtained fronr airlines

and not:from High Commiss'CIns. The photographs he referred to,

which he intended to rely on to prove that indd lae had travelled

with Dr. Ouko back to Kenya sn the said day turnd out to be fake

and.dubious,as he could not explain how the former President and

-SeCu$tyrp€Fsonloel in attendance could :have sa{uted with their left

,hands on the'day 'he arrived in Nairob:i. On thorough scrutiny of

the two docurnents, the Comm,ittee came to the conclusion that

the,lilon. Biwott had intended to rnislead [hem.

135. His'action of presenting d,ubious documents to the Committee to

conceal lthe tr,uth about the return of Dr, Ouko clearly shows that

Hon. ,tsiwott was hiding somefiing. Suffice it to say that the

avallable evidence clearly shows that something extremely bad

happened between Hon. Bwott and Dr, Ouko in Washington, DC

as a consequence of which the late Minister was left behind when

the ,rest of the delegnti,on lett for London, United Kingdom. The

evidence of the two bodyguards, and Mr. Ochieng Adala the then

Direqtor ,of Pol[tical Affairs in the Ministry of Foreign Affairs and

Internatiqnal Co-operation clearly show that Dr. Ouko returned

from London in a different aircraft on February 04, 1990.

136. Eyk ence ,shows that after his arrival in Kenya on February 04,

1990, Dr. Ouko, in the company of his two youngest children

a$empted unsuccessfully to see the former President at his

i
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lffiarnet Gar,dens home, trf 4pears Dr.. Ouko intended to appeal

to the Pr:e$dent's sense of love for children to meet him and give

his rcrsion of the story regarding the alleged nrisunderstanding

betrA,eerflr lnirni amdi liJ0n:. Biwott in'Washington, DC. In spite of that

Sn{Jb' by the, liOrrner Fr:esident, Dr. Ouko visited State House on

fehruar.V 05, 1990, where aacording to the evidence of Amb.

tsetltuel l(plagat, and the two bodyguarrds he presented the

em-adiani l'{igh'Cornrmissioner to the former Head of State:

I37. tt is noLclear wtlich,discusslon$ Dr. Ouko held with President Moi

atfer the serid:official fiunctiortribut evidence on record suggests that

Dr.. Ouko, was for.ced, by' Moi, tO' proceed to Koru on an indefinite

lea\re.. Why, would tllte former President restrict Dr. Ouko to his

KOrl* htOrrfre if ttqe leave \alas, voluntary upon his own request?

fupL Jollm,Troon in, his ev'idence states that he was convinced that

Dr.. OukO had! been' SaCked: ffi96, he wgrt tO State House, It'lairobi

on' F, elilt tay' 05, 1990.

I3S. Ttle Cornrnittee was. informed' that frorn State House, Dr. Ouko

proceeded to the offlces of his lawyer Mr. George Oraro where he

expressed tils' concerR about corr:uption in Kenya. Indeed when

Mr. Oraro appeared befor.e the Committee to rebut the adverse

evidence against him, did confirm Dr..Ouko's visit to his office on

ffiat dary, and, his perrsond, fedings about the concern of the US

government with comlption in Kenya. The allegation that Dr.

Ouko was' given aR undisclosed large amount of money by

president Moi at State House, Nairobi and which he later handed

63



over to his lawyer was denied by Mr. Oraro who only admits to

discussing with him, his intention to purchase some land around

his Koru home; after he had expressed his concern about ceftain

events during the visit to Washington, DC.

139. From the office of Mr. Oraro, the Minister proceeded to his office

where he stayed shortly before proceeding to his Loresho home to

prepare for the journey to Koru in the evening. However, at some

stage before reaching Loresho, he went to see his brother Mr.

Barrack Mbajah at Sheria House where thb issues regarding the

happenings during the trip to Washington, DC and the order from

President Moi to proceed on leave at his Koru home were

discussed.

140. The Committee heard that just after 5.00 pm on February 05,

1990, the Minister left for his Koru home accompanied by his

driver Mr. Joseph Yogo Otieno and onty one body guard Mr.

Gordon Okoth Ondu, following the withdrawal of the other

bodyguard Mr. George Otieno Ndege. The Committee found it

unusual for the Minister to travel at night accompanied by the

driver and one bodyguard only, something which the Minister had

avoided in the past.

L4l. It is evident from Mr. Gordon Okoth Ondu that, the Minister

carried two briefcases containing some files and documents. The

documents disappeared from his Koru home soon after the

discovery of the charred remains of his body at Got Alila. It has

?
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been established by evidence that intelligence personnel entered

the Study room at Koru home and carried out a search and took

awa.y those files and documents. The Committee is satisfied that

Dr. Ouko took with him files and documents in the two brief cases

and that whilsr there, he had been writing a report on corruption

before he disappeared and subsequently died in mysterious

circumstances. It is to be noted that Ms. Brinner Mattern testified

that she sent documents regarding corruption on the Kisumu

Molasses Plant to Dr. Ouko just before his disappearance.

ATTEMPT ON THE LIFE OF DR. OUKO

o

L42. It has been established that Dr. Ouko was involved in a road

accident on February 09, 1990 atong Kericho - Kisumu road after

visiting the District Commissioner, Kericho, Mr. Peter Lagat, who

appeared before the Committee and confirmed the visit. The

accident which was not investigated thoroughly was, in our view,

an earty attempt on the Minister's life by the forces behind his

tribulations.

TRIBU1ATIONS

L43. The evidence on the record indicate that, the Minister remained at

his Koru home after the accident save for February 10, 1990 when

he attended a function at the Imperial Hotel, Kisumu organized by

the Rotary Club. It would be recalled that, Dr. Ouko had earlier

released his driver Mr. Otieno Yogo and remained at Koru without

t

I
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a vehicle. It is the evidence of Supt. Troon established through

investigation that, Dr. Ouko remained worried and depressed

during the weekend preceding his disappearance. The evidence of

Mrs. Christabel Ouko establishes the fact that during that week Dr.

Ouko complained of interference with his telephone at Koru which

persisted until his disappearance. The Committee is of the view

that interference with the telephone at Koru home was caused by

the Special Branch.

144. During the same period, Dr. Ouko was concerned about the family

dispute between himself and his two brothers Mr. Barack Mbajah

and Mr. Collins Mbajah. Evidence was adduced before the

Committee by Mr. Mbajah on how undisclosed enemies of Dr.

Ouko had attempted to drive a wedge between them following his

transfer to Office of the Attorney General from Central Province

where he had been the Deputy Provincial Commissioner. This

non-existent bad blood was used in the 19BB genera! election by

supporters of Hon. Omino. Mr. Mbajah denied any dispute

between himself and Dr. Ouko.

145. In her evidence Mrs. Christabel Ouko was not emphatic about the

alleged family dispute. However, she discounted the rumour that

Mbajah was involved in the murder of Dr. Ouko because of the

family dispute. The Committee is of the view that if such a dispute

ever existed, it could not have led Mr. Mbajah to be involved in the

murder of his brother.

i

66



L46. Regarding the movement of Dr. Ouko a few days prior to his

disappearance. it is clear from the evidence of Mrs. Christabel

Ouko that, on February 11, 1990 the Minister and herself had

attended a'local church at Koru and later returned home. Later

he released her to return to Nairobi by road promising to join her

the following day. Indeed, Mrs. Ou[<o left Koru and was driven to

Nairobi in a familv vehicle. From that time the Minister remained

at Koru home alone except for his farm staff. He also remained at

Koru without any transport, which is strange considering the fact

that he had planned to return to Nairobi the following day by

evening flight from Kisumu. It is therefore difficult to understand

how the Minister would have travelled from Koru to Kisumu on

February t2, 1990 in the absence of transport at his Koru home.

DISAPPEARANCE

L47. The Minister employed several workers at his Koru farm, however,

those most concerned with the events of the night of February L2

and 13, 1990 are Ms. Selina Were Ndalo, the maid; Mr. Erasto

Olang, who looked after the chicken; Mr. Philip Rodi, the storeman

and AP Zablon Agalo Obonyo, who was a security guard.

148. According to Ms. S. W. Ndalo, the Minister had remained at home

for virtually the whole of February L2, 1990 and at about 7.40

p.m. he was visited by his sister Mrs. Dorothy Randiak in the

company of among others, Messrs: Peter Kasuku and Otieno Gor.

t

!
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During the visit, there was electricity failure which lasted three

hours, roughly between 7.00 p.m. and 9.00 p.m.

t49. At around 10.00 p.m. Mrs. Dorothy Randiak and her friends left

the Minister's home. What happened thereafter has been

summarized in the evidence of Ms. Selina Were and Mr. Philip

Rodi. It is however, clear from the evidence of Ms. Were that she

heard a loud bang which sounded like a gunshot and she awoke

from sleei and peeped through the window of her room and saw

some people in the compound. She identified Messrs: Oyugi and

Anguka and others dressed in jungle uniform. At the same time,

she saw Mr. Philip Rodi tip-toeing towards the store in the

company of some people in jungle uniform. Later she came out of

her house and walked towards the visitors hut where she saw a

white car with dim lights driving away towards Koru. Strangely

enough she did not hear the barking of the dogs in the home

which were under the care of Mr. Rodi; Mr. Zablon Agalo Obonyo,

the security guard was nowhere to be seen.

150. After seeing the white vehicle drive off towards Koru and noticing

no movement near the main house she returned to her house and

slept until around 5.30 a.m. when she woke up to go and prepare

breakfast and warm bathing water for the Minister. However on

checking in all the rooms she did not see him. She concluded that

the Minister had left in the white vehicle she had seen in the early

hours of February 13, 1990 being driven towards Koru.
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151. On his pdrt, Mr. Philip Rodi, reckons to have identified Hon. Biwott,

Mr. Hezekiah oyugi and Mr. Jonah Anguka at the home of the

Minister in the night he went missing. However, the conduct of

Mr. Philip Rodi during and after the disappearance of Dr:. ouko

raises more questions than answers. The jerry can, which was

later, found at the scene of the charred remains of the body of Dr.

Ouko came from the store of which he was in-charge. There is

evidence that, he was given money. His subsequent employment

at NSSF and later at K.P.A. Mombasa with the assistance of Mr.

William Kivuvani then Deputy Director of the Special Branch after

the death of the Minister, clearly shows that he was being

rewarded for something. The Committee is convinced that Mr.

philip Rodi did not tell everything he knew, regarding the events at

the Minister's home during the night in question'

152. The Committee noted that AP Zablon Agalo Abonyo is not a

witness of truth. As a security guard at the home of Dr. ouko, his

testimony that he did not see Dr. Ouko leave his Koru home on

the fateful night is unacceptable. The Committee is of the view

that he saw Dr. Ouko's abductors. His conduct of defiance while

answering questions and his "I don't care" attitude showed clearly

that he knew what happened to the late Minister on the fateful

night but was not willing to divulge this crucial information to the

Committee.
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SEARCH AND DISCOVERY OF THE CHARRED REMAINS OF

THE BODY OF DR. OUKO

153. What followed after the disappearance and subsequent murder of

Dr. Ouko is a matter of evidence received from witrresses herein

and summarized adequately in the preceding paragraphs of this

report. However, the conduct of the police before and after the

disappearance of Dr. Ouko clearly shows that tley participated in

the abduction and subsequent murder of the late Minister. Their

stage managed search for Dr. Ouko after his dlsappearance was

calculated to support the suicide theory tbated by the

Govemment soon after the discorrery of w. ouko's body. The

decision to plant Mr. Jonah Anguka on Sufi. Trmn to monitor the

manner in which he was corductirg invest{gatkms mderlirrcs the

massive cover up of the Minisel,s rnurder,

L54. The British Government appointed Det fupt. Troon to lead the

investigations assisted by Det. Inspector Graharn Dennis, Det. Sgt

David Sanderson, Forensic Offrcer and Dr. Im West a Pathologist

from the Home ffiice attacfied to Guys ard SL Thomas Hospital

London.

155. on fubrmry 21, L99CI, tte team anir,ed in Kenya and commenced

invd[ations.

156. The Committee trareled to London to receive evidence from

retired Det. supt. lohn Troon. This became necessary after the
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witness declined to travel to Kenya and testify because of security

reasons.

t57. On February L6, 2005, Supt. Troon began testiffing before the

Committee at the Kenya High Commission in London.

158. In his evidence the witness confirmed the Kenya Government had

requested the British Government to send in detectives of the New

Scotland Yard to undertake the investigatlon into tn.

circumstances surrounding the disappearance and death of Dr.

Ouko. It is the view of Supt. Troon that the New Scotland Yards

were invited by the Kenya Government because there was a

countrywide unrest. following the brutal murder of Dr. Ouko. The

team of investigators were invited to show the people of Kenya

that an independent team of investigators in the name of the New

Scotland Yards were coming to Kenya to investigate the death of

Dr. Ouko and find the culprits. However, the real intention of the

Government was to invite the New Scotland Yards to quell the

anger of the people against the initial shoddy investigations into

the brutal murder of Dr. Ouko.

159. In his testimony of six days Supt. Troon first stated to the

Committee how he and his team were welcomed to Kenya by

Messrs; Anguka, Oyiolo and Professor Oliech. It is his evidence

that, he had thought Mr. Anguka and Mr. Oyiolo were formal

representatives of the Government. He, however, found it strange

that no police officer came to welcome them at the airpoft. Soon
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he reatized that Mr. Anguka was planted on him delibefately by

Mr. Hezekiah Oyugi to find out what he was doing. This

reatization came to Supt. Troon after attending a meeting in Mr.

Oyugi's house following the postmortem on the body of Dr. Ouko

where Mr. Oyugi suggested that Dr. Ouko had committed suicide.

However Supt. Troon and Dr. Ian West were convinced that this

was a case of homicide and not suicide.

160. Supt. Troon further informed the committee that the then

Commissioner of Police Mr. Philip Kilonzo also tried to convince

him that Dr. Ouko had committed suicide.

161. From the conduct of Mr. Oyugi and the Commissioner of Police,

Supt. Troon was convinced that they knew the circumstances

surrounding the death of Dr. Ouko and that was why they did not

want him to investigate the death of the Minister as murder. They

wanted Troon and Dr. West to say that it was suicide when it was

obvious from the postmortem result that the Minister was indeed

murdered.

L62. Supt. Troon eventually commenced Investigations after obtaining

terms of reference from Mr. Philip Kilonzo through difficulties. The

Committee was informed that during the investigations supt.

Troon found it difficult to interuiew some witnesses owing to some

interference from former President Daniel arap Moi. It is the

evidence of Supt. Troon that there was pressure from the

President himself that he should not interyiew Mr. Biwott before he

1.,
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submitted an interim report. It is clear from the evidence of Supt.

Troon that Presidbnt Moi shielded Mr. Biwott from interrogation

regarding the death of Dr. Ouko.

163. Supt. Troon in addition informed the Committee that he had only

been allowed to interview other government officials including

Messrs Julius Kobia, H. Oyugi, Jonah Anguka, at their own

convenience. The Committee was of the view that the former

President knew the circumstances of the death of the Minister,

hence the reasons for shielding senior government officials from

investigation by Supt. Troon. It is the evidence of retired Supt.

Troon that, the murder of Dr. Ouko was committed following an

executive order from the former President. This is corroborated by

' the conduct of the security machinery prior to and after the

disappearance and death of Dr. Ouko. Indeed Superintendent

Troon maintained his earlier findings that Hon. Biwott and Mr.

Oyugi were the prime suspects in the murder of the late Minister.

ADVERSELY M ENTIONED WITNESSES

L64. During the conduct of investigations, directly adverse evidence

was adduced against the following people:

I

(i)

(ii)

(iii)

(iv)

Hon. Nicholas Biwott

Mr. George Oraro

Mr. James Onyango K'Oyoo

Mr. Paul Gondi
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(v) Mr. Eric Onyango

(vi) Mr. Hezekiah Oyugi and

(vii) Mr. Jonah Anguka

(viii) H.E. Daniel Toroitich arap Moi

Messrs. Hezekiah Oyugi and Eric Onyango are deceased. Mr.

Jonah Anguka fled the Country to USA after his acquittal in Dr.

Ouko's murder case. The Committee was unable to trace him.

165. Messrs. George Oraro, James K Oyoo and Pau! Gondi were

adversely mentioned by Messrs. Daniel Mburu Mukhwana, Harrison

Owour Angir, Dickson Owen Ogada and Barack Mbajah, who

implicated the three to have been present when Dr. Ouko was

abducted from his Koru home. We found the evidence of these

witnesses credible as they corroborated each other. There is no

evidence of enemity between these witnesses and Messrs. Oraro,

Gondi and K'Oyoo, and, therefore, the possibilities of them framing

up Oraro, Gondi and K'Oyoo is ruled out.

166. Former President Daniel arap Moi declined an oppoftunity to rebut

adverse evidence against him, despite valid and binding summons

being issued to him through his advocates.

L67. Messrs. George Oraro and James Onyango K'Oyoo appeared and

were hard put to rebut the adverse evidence against them.

Matters were complicated further when it was established that

they had bribed Mr. Daniel M. Mukhwana who had implicated them
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to retract. his earlier evidence. The Committee having

carefully considered the evidence of Messrs. Daniel M.

Mukhwana, Harrison Owuor Angir and Barack Mbajah is of
the view that M/s George Oraro and James Onyango

K'Oyoo were at the scene of the abduction of Dr. Ouko

from his Koru home on the night of Februaty 12 and 13,

1990. Their evidence is supported by the conduct of M/s Oraro

(who was visibly uncomfortable before the Committee) and K'Oyoo

who helped to bribe Mr. Mburu Mukhwana to absolve them from

the crirne.

168. The evidence against Mr. Biwott came from Messrs. Marianne

Brinner Mattern, Philip Rodi, Barack Mbajah, James Lando

Khwatenge, supt. Troon and a witness who appeared in camera.

The evidence of these witnesses allege a big role for Hon. Biwott

in the murder of Dr. Ouko. It is the evidence of Supt. Troon that

Hon. Biwott and Mr. Hezekiah oyugi were prime suspects in the

murder of Dr. Ouko. Indeed, he maintained this when he

appeared before the Committee in London. The Committee

has considered carefully the adverse evidence against

Hon. Biwott and find that he was involved either directly

or indirectly in the disappearance and subsequent murder

of Dr, Ouko.

169. Mr. Biwott appeared before the Committee for four days to rebut

the adverse evidence against him. His conduct was of one

determined to "clear his name" in the murder even by using clearly
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faked/dubious documents. He was accompanied throughout by

his lawyers Mr. Desterio Oyatsi, Ms. Affendi and two investigators

of British origin.

L7O. The Committee formed the view that, Hon. Biwott appeared with

a fixed mind of absolving himself from involvement in the murder

of Dr. Ouko. In a desperate attempt to prove that, Dr. Ouko was

his friend and that no misunderstanding had occurred between

them during the visit to Washington, DC,,Hon. Biwott produced

documents which could unfortunately incriminate him. These

were photographs, faked passenger manifest, obtained from

Kenya High Commission in London and the diary of former US

president Bush (Snr). (See annex 1 of Hon. Biwott's documents).

The Committee could not comprehend how the former President

and security personnel around him could salute with their left

hands as depicted in the photographs. Hon. Biwott failed to

explain to the Committee satisfactorily this strange

misrepresentation of facts.

LlL. As concerns, the fake passenger manifest, Hon. Biwott failed to

give the Committee a satisfactory explanation as to why he

resorted to Kenya High Commission instead of obtaining the same

from the relevant airline used by the former President and his

delegation from London to Nairobi on February 04, 1990.

LlZ. Efforts by the Committee to obtain these documents from Kenya

Airways, Presidential Press Seruice, Kenya Broadcasting
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Corporation, Kenya News Agency and the National Archives failed

to bear fruit since none of the documents produced by Hon. Biwott

weie available. The logical inference that would be drawn

from the non-availability of these documents anywhere is

that, some people involved in the murder of Dr. Ouko

interfered with them to conceal the truth.

L73. On the issue of the official diary of the former US President, Hon.

Biwott did not state the source of the same and why some entries

were blocked out. The Committee carefully perused these

documents and came to the conclusion that they could not

be authenticated.

L74. Upon request Hon. Biwott produced his diplomatic passpoft to

prove that he had travelled together with Dr. Ouko throughout the

visit. However, after thorough scrutiny of his passport, the

Committee discovered that, Hon. Biwott had left the country on

February 25, 1990 contrary to his earlier evidence that he had left

on February 27,1990 together with Dr. Ouko. When put to task

to explain the disparity, Hon. Biwott requested to be given time to

check his passport after which he insisted that he travelled

together with Dr. Ouko on February 27,1990 despite his passport

indicating the contrary date.

t75. On March 08, 2005, Hon. Biwott declined to give further evidence

before the Committee after his request to read statements was

deferred. Like other witnesses adversely mentioned Hon. Biwott
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had earlier been allowed to read a statement before answering

questions from the Committee. He was also allowed to table the

documents. The Committee declined to allow him to read further

statements in line with the rules of the Committee and

parliamentary practice which allows questioning on tabled

documents which become part of the record.

L76. The assurance given by the Committee to Hon. Biwott that, he

would be allowed to give any further evidence not covered

through questions fell on deaf ears. Conbequently, the Committee

closed the investigations on the same day and proceeded to write

this report.

OBSERVATIONS

L77. The following observations are made on the basis of the evidence

adduced in order of attendence and refer to significant evidence

only. The complete summary bf evidence given by each witness is

provided under Volume (II) of this report.

MS. SELINA WERE NDALO

L78. The witness who was a house help at the Koru home in 1990

appeared before the Committee on February 23 and 24 and

September 27 and 28 2004. Arising out of her evidence, the

Committee observed that:
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(i) She was awokened by some noise which sounded like

gunshots at around 3.00 a.m. in the morning of Tuesday,

February 13, 1990 and that she saw a white car drive away

shortly afterwards. Other witnesses corroborate this

evidence.

(ii) Other witnesses also corroborated information that the dogs

at the Koru home were tied during the night.

The Committee noted that her evidence became even more lucid

when she accompanied the Committee to the Koru home and that

she provided accurate information as to what transpired at the

home during the night Dr. Ouko went missing.

The Committee is of the view that she was a witness of truth and

that her evidence should be taken seriously. +

MR. ELIUD WILLAM AUM NDALO

L79. Mr. Ndalo escorted his sister Ms. Selina Were Ndalo to give

evidence before the Committee in Nairobi and later accompanied

the Committee to Got Alila. He also gave evidence on February 24

and September 29,2004. It is apparent that Mr. Ndalo was used

by the defunct Special Branch to trace Mr. Philip Rodi who was

then taken to the head office at Nyati House, where Mr. Rodi was

induced into making a statement implicating Mr. Anguka and Mr.

Oyugi in the abduction of Dr. Ouko. It is clear that Mr. Rodi was

influenced to exclude other people he saw at the Koru home the
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night Dr. Ouko went missing. The evidence of Mr. Ndalo must

be treated with caution as he betrays a close working

association with the defunct Special Branch whose officers

appear to have participated in the disappearance, death

and cover up of the murder of Dr. Ouko.

MR. ESTON BARRACK MBAJA

180, The witness, who is a brother to Dr. Ouko, appeared before the

Committee on February 26 and 27 and September 30, 2004. The

Committee observed that:

(i) his allegation that there was a note left for him by Dr. Ouko

indicating who had come to collect him from his Koru home

has not been corrobo.rated; however, his evidence that, he

was tortured by CID Officers led by Supt. Muchori, who then

took the alleged note, has been corroborated by Supt.

Troon;

(ii) his evidence that, parts of the body of Dr. Ouko were taken

to London but not returned were confirmed when the

Committee visited London; and

(iii) the allegation that, former President offered him money to

participate in the cover-up of Dr.Oukos murder has not been

corroborated.

t
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The committee was of the view that Mr. Mbajah was a

witness of truth.

MR. DANIEL MBURU MUKHWANA

181. The witness \ffas a police officer based in Kisumu and was later

attached to the New Scotland Yards team headed by Supt. Troon.

He was later attached to the Gicheru Commission. His evidence

that, Mr. Zablon Agalo Obonyo the AP guard had made a

statement implicating Messrs. Anguka ,K Oyoo, Oraro and others in

the abduction of Dr.Ouko was corroborated by the evidence of

other witnesses. His evidence that, members of the Nyanza

Provincial and Kisumu District Security Committees were present at

the home of Dr. Ouko when he was abducted is also well

corroborated.

The committee obserued that economic hardships might

have driven him to write an affidavit disowning evidence

he had tendered before the committee.

MR. GORDON OKOTH ONDU AND MR. GEORGE OTIENO

NDEGE

182. Both witnesses were attached to Dr. Ouko as bodyguards and

gave evidence before the Committee on several occasions

including during visits to the JKIA and to Koru home.
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The committee observed that:

(i) they appeared to have been withdrawn immediately upon

return by Dr. Ouko from Washington, DC;

(ii) their evidence that, Dr. ouko had returned on a separate

flight from London on February 04,' 1990, has been

corroborated; and

(iii) both witrresses were forced to make statements, which were

untruthful, by the Kenya Police in 1990.

The committee concluded that both were witnesses of
truth.

MR. DICKSON OWEN OGADA

183. The witness appears to have been closely associated with Dr.

Ouko in many aspects and appeared to have been an informer for

Dr. Ouko.

The committee observed that:

(i) the Hon. K.N.K. Biwott corroborated his evidence regarding

the visit to Kenya by the Finance Minister of France;

a
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(ii) other witnesses have also corroborated his evidence as to

those who were present when the Minister was abducted

frorn his Koru home; and

(iii) Mr. ogada was in a position to obtain information from

workers at Koru home having been close to them.

The committee concluded that Mr. ogada was a witness. of
truth.

MESSRS J. NDAMBIRI, W. SHIKURI AND G. AYIETA

184. The three are still serving police officers and their evidence with

regard to the search and discovery of the body is straightforward.

The committee concluded that they were witnesses of
truth.

MR. ZABLON AGALO OBONYO

185. He was the AP responsible for security at Koru home. The

committee observed that Mr. Agalo ought to have known what

transpired at Koru home during the night of February 12 to 13,

1990, but would not tell. There is evidence from other witnesses

that he had admitted that a government vehicle came to collect

Dr. Ouko during the night in question and even named the persons

involved but later retracted this information. The committee is
convinced that Mr. Agalo knew how and when ttre tlinister
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disappeared but was vely uncooperative and arrogant

suggesting that he was an accomplice in the murder oftF€
late Dr. Ouko.

MR. WILLIAM WAKHU NANGABO

186. Mr. Nangabo was a former cook at the Nairobi home of Mr. oyugi.

The Committee noted that, the evidence given by the witness was

not corroborated and that further investigation was necessary in

the following areas:

(i) the meeting allegedly held at the home of Mr. Oyugi by

former President, Hon. Biwott, Mr. Anguka and Mr. Oyugi

himself on February 11 and L2, t990; and

(ii) Mr. Oyugi leaving his Nairobi house on February L2, 1990

and returning the following day, February 13, 1990.

MR. HARR N ANGIR

LB7. The witness is a former officer of the Special Branch who was

based on the Kericho side opposite Koru home. He named those

who picked Dr. Ouko from his home as Messrs:

,

(i)

(ii)

(iii)

(iv)

(v)

Hezekiah Oyugi;

Julius Kobia;

George Oraro;

John Anguka;

Timothy Maloba;
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(vi) Francis Omwenga and others.

Other witnesses have corroborated this evidencei. He also,indicated

that GSU personne! from Molo were used in the abduction and that

duplicate keys were used to gain access to the house. This

evidence has also been corroboFated.

MR. MARIO TITEKET

188. The witness was an AP officer guarding the residence of Mr.

Anguka then District Commissioner, Nakuru. The witness

confirmed to the Committee that Mr. Anguka had left his residence

on February t2, 1990 only to return the following morning looking

very tired. From then Mr. Anguka became very friendly. The

Committee observed that he was a witness of truth.

MR. CLEMENT NZOMO KITEME

189. He was the District Officer for Muhoroni Division at the time of the

death of Dr. Ouko. The Committee obserued that as his office was

located approximately four kilometres away from the Koru home

and he ought to have known what happened to the Minister on

the night in luestion. Since security personnel were used in the

abduction, he must have been privy to the events at the Koru

home during the. night of February L2 to 13, 1990. The

committee was convinced that Mr. Kiteme was not a
witness of truth.
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MR. GEORGE SOLOMON OCHIENG'

190. He was a Special Branch officer based at Kisumu and was sent to

Koru home on February L4,1990. He carried out an unauthorized

search of the house. The search was carried out in a manner to

suggest that the Minister had committed suicide. The committee
obserued that Mr. ochieng was not a witness of truth.

MR. CHARLES NYAGILO

191. He was the manager of Kenya power and Lighting company
(KPLC) Kisumu. He was interuiewed with regard to the power

failure at the Koru home and informed the Committee that, the

extended power failure specific to the Koru home could have been

caused by the interference with a transformer seruing the

residence only. The committee obserued that he was a
witness of truth.

MRS. ESTHER RUVAGA

L92. She was the personal secretary to Dr. O0ko and her evidence that
a telex advising against the Presidential visit to Washington, DC,

was received at the Ministry of Foreign Affairs has been

corroborated. Her evidence with regard to the misunderstanding

between Dr. Ouko and Hon. Biwott has atso been corroborated.

The committee observed that she was a witness of truth.
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MR. IOTHAM BIKET CHESIRE

193. Mr. Biket Chesire was a scene of crime officer based at Kisumu.

Mr. Chesire took photographs of the Koru home including the

store, main gate and residence even before the discovery of the

body, suggesting that he knew in advance that, the Minister was

already dead. He took specific photographs of a jerry can in the

store before the discovery of the body. This type of jerry can was

later found at Got Alila.The Committee noted that he did not

dust for fingerprints, ils would normally have been the

case in such an inquiry; and obserues that, the witness had

been involved in the cover-up of the murder. The

committee fufther obserued that he was not a witness of

truth.

MR. JAMES OWINO GENDI

L94. He was an Inspector of AP in-charge of Muhoroni Division. He

visited the Koru home and held a meeting with the workers in a

suspicious manner. Following the disappearance of the Minister,

he did not take any active part in interrogating the AP guard who

was under his command. The Commiftee obserued that Mr,

Owino knew exactly what took place at Koru home but

would not tell. He was not a witness of truth.
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MR. ACHESA LITABALIA

195. He was an Inspector of Police attached to Traffic Department,

Kisumu. He investigated the motor vehicte accident involving the

Minister on February 09, 1990. He did not carry out proper

investigations in regard to the same. In view of the fact that, it

has been claimed that the accident was actually an attempt on the

life of Dr. Ouko, the Committee is of the view that the matter

should be investigated further.

MR. JAMES OWINO OKUTO

196. Mr. Okuto is a former scene of crime officer in Kisumu. Mr. Owino

gave the Committee an overuiew of how a scene of crime should

be handled professionally and suggested that evidence at the

scene of crime had been tampered with by Mr. Humprey Kariuki

and Mr. Biket Chesire. His evidence clearly suggested that police

officers were used to cover-up the murder by tampering with

evidence. Mr. Okuto informed the Committee that Dr. Ouko was

murdered by agents of the State i.e the Provincial Administration

and Special Branch officers, hence the cover-up on behalf of the

Government. The Committee found him to be a witness of
truth.
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MR. HUMPREY KARIUKI

Lgl. Mr. Humphrey Kariuki was the deputy in charge of Scene of Crime

Section within the CID in Kenya in 1990. From the evidence

presented, the Committee noted that Mr.Kariuki actively

pafticipated in the cover-up of the murder by. selective

fingerprinting, delay in visiting the scene, advancing. the suicide

theory, planting items at the scene and test firing the gun of Dr.

OUko before ballistic examination. Mr. Kariuki was not a

witness of truth and should be investigated fufther.

MR. JEREMIAH K4VITA MUNGUTI

198. Mr. Kavita appeared before the Committee as a professional

witness having been a Government analyst. He confirmed to the

Committee that the gun previously used by Dr. Ouko had been

tampered with before presentation to him. The Committee

obserued that he was a witness of truth.

DR. JASON NDAKA KAVITI

199. He was the Chief Government Pathologist in 1990. He informed

the Committee that the estimated date of Dr Ouko's death was

February !4, 1990. He admitted to having floated the suicide

theory but later admitted before. the Committee and the Gicheru

Commission that suicide could not have been the cause of the

death of Dr. Ouko. The committee obserued that Dr. Kaviti
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had apparently been used in the cover-up of the Minister's

death and shoutd be investigated fufther.

MR. GODFREY MATE

200. He was the Kisumu District Commissioner in 1990. The Committee

observed that:

(i) he was not concerned at the Minister's accident on February

09, 1990;

(ii) he failed to contact Dr. ouko personally, instead he went

talking through the DO Muhoroni who then sent Ap

Inspector Owino Gedi to Koru home on February 09, 1990;

(iii) though he learnt of the 'Minister's disappearance on

February 13, 1990 he did not take any action until February

L4, Lgg};

(iv) he had just been transferred to Kisumu District prior to the

Ministert murder.

considering his conduct both before and after the
Minister's disappearance and subsequent murder, the
committee was of the view that he was part of a larger

conspiracy to abduct and murder Dr,Ouko.
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MR. EMANI'AEL MWACHITI CHITI

2OL. H€. was the OCPD, Kisumu in 1990. During his evidence, the

Committee found Mr. Chiti to be evasive. He generally feigned

ignorance about the events surrounding the Minister's

disappearance and subsequent mprder, yet this occurred within his

area of responsibility. He gave instructions for the search for

Dr,Ouko in thickets and bushes around his home instead of

elsewhere, suggesting he had prior knowledge of the fate of the

Minister. The Committeq.concluded that Mr.Chiti was party

to the conspiracy to abduct and kill Dr.Ouko.

MR, CLEOPHAS JOSEPH OKOKO

ZOZ. He was the Deputy Director of CID at the time and was the senior

officer appointed to head initial investigations into the

disappearance of Dr. Ouko. The Committee learnt that he was

related to Mr.oyugi. He admitted to never interuiewing the

workers at Koru home before handing over investigations to Supt.

Troon. He admitted knowing that the body of Dr. Ouko had been

discovered at 10.30am on February 16, 1990 but still went on to

interuiew Mrs. Ouko at approximately 12.30 pm. From his

evidence the Committee observed that he did not carry out any

serious investigations into the murder and deliberately proffered

the suicide theory to cover-up Dr. Oukos' murder. The

committee concluded that he was not a witness of truth'

t
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MR. FRANCIS OSANO OMWENGA

203. He was the District Special Branch Officer (DSBO) in Kisumu in

1990. Arising out of his evidence, the Committee noted that he

posed as a friend of the Minister while the opposite was true. The

committee noted that Mr. omwenga was deeply involved in the

entire episode though he was evasive and feigned ignorance on

questioning. He was not a witness of truth and generally

appeared to have been a major conspirator in the plan to
abduct and kill Dr. Ouko.

MR. AMOS LITUBULA

204. He was a Chief Inspector of Police attached to the Nyanza

Provincial Criminal Investigation Department in Kisumu as a Chief

Investigator. He gave evidence to the Committee on Wednesday,

September 15, 2004.

Arising out of his evidence, the Committee noted that:

(i) he was instructed to investigate the disappearance of the

Minister on February 15, 1990. He denied prior knowledge of

the Minister's disappearance;

(ii) he confirmed that intelligence officers took away files from

Koru.house;

I
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(iii) he went to the Kericho side of the border between Kericho

and Kisumu Districts and traced a herds boy, Master

Shikuku, who showed him the murder Scene, to which he

directed members of the search team, eventually leading to

the'discovery'of the charred remains of Dr. Ouko at about

10.20 a.m. on Friday, February 16, 1990;

(iv) he confirmed that Shikuku did not see the items later found

at the scene on February 13, 1990 when he first sighted the

burning body of Dr. Ouko;

(v) he informed the Committee that the body was dumped at

the scene and was burned using acid; and

(va) Mr. Anguka tried to mislead Supt. Troon by deliberate

mistranslation of evidence given by Ms. Selina Were.

The Committee observed that, although the witness

appeared candid in many respects he did not tell the

Committee everything he knew pafticularly with regard to

the discovery of the body and evidence collected from Dr.

Ouko's workers at the initial stages.

MR. VINCENT WAKAYANDA

205. He was the Principal Personnel Officer of the Kenya Ports Authority

(KPA) in 1994. He confirmed to the Committee that, he received

t
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instructions from the then Managing Director of KP& Mr. Simeon

Mkalla to employ Mr. Philip Rodi, which he did. He was generally

found to be a witness of truth.

MR. CHRISPO WILLIS ONGORO

206. He was the Deputy Director of CID in 1991. He was appointed to

head a team of CID officers to carry out further investigations into

the murder of Dr. Ouko. The Committee noted the following:

(i) he was used by the Government to exonerate most of those

implicated in the murder of Dr:. Ouko by Supt. Troon and

only one person, Mr. Anguka was charged as a result;

(ii) in particular, he exonerated Hon. Biwott from any

involvement in the murder without carrying out proper

investigations, particularly with respect to the visit to

Washington, DC, thus, he based his conclusions on

incomplete and insufficient investigations.

From his evidence, the Committee concluded that, he was

not a witness of truth and he was used in the continuing

cover up of the late Minister's murder. His tepoft is in
Appendix III.

a
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MR. DONALD MBUGU MUGO

207. Mr. Mugo is a ballistic expert attached to CID Headquaters, Nairobi

and appeared before the Committee to produce Mr.Callaghans'

report before the Committee, as a professional witness. He was

a witness of truth.

MR. JAMES ONYANGO K'OYOO

208. He was one of Dr. Ouko's campaigners and friend during the 1988

General Elections and was closely associated with the Minister up

to the time of his death. The committee noted that shoftly after

Dr. Ouko's death, he became a close friend of Mr. Hezekiah Oyugi

and as a result also developed a relationship with the former

President who helped him to secure a job. He also later became a

close friend to the former Director of the CID, Hon. Noah arap Too

and acquired sudden wealth in the same period. The Committee

also noted that he organized for Mr. Mburu Mukhwana a witness

who had appeared before the Committee to visit the offices of Mr.

Oraro where Mr. Mukhwana was prevailed upon to sign an

affldavit withdrawing his evidence implicating Mr. Oraro and Mr.

K'Oyoo in the abduction of the late Minister. The committee

obserued that, he was not a witness of truth and that his

evidence, should be treated with caution.
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AMBASSADOR DENNIS D. AFANDE

209. He was Kenya ambassador to the USA in 1990. The Committee

observed that the witness sent a telex to Nairobi advising against

the visit to washington, DC. However, he was non-categorical

about a press conference held in washington, DC by the former

President and Dr. Ouko. He admitted having written a tetter to the

Ministry of Forelgn Affairs in october 1998 regarding what

happened during the presidential visit in 1990, despite the fact

that he was no longer Kenya ambassador to the USA. That letter

was subsequently used to rebut that a problem occurred during

the visit, despite evidence to the contrary. The commiftee
found Mr. Afande an unreliable witness.

MR. PHILIP RODI OGUTU

2L0. He was both a storekeeper and.gatekeeper at Koru home in 1990.

Following his evidence, the Committee observed that, Mr. Rodi did

not reveal all he knew regarding the Minister's disappearance in

view of the fact that:-

(i) there are allegations that he helped duplicate keys to Dr.

Ouko's compound and residence, which has not been

answered adequately;

(ii) having been rewarded with a sum of Kshs. 50,000 part of

which was deposited into a bank account, and, a job, first at
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the NSSF and later at KPA, he was persuaded into signing a

statement admitting to having seen Mr. Anguka and Mr.

Oyugi at Koru home in the night the Minister disappeared.

Later he admitted before the Committee that, Hon. Biwott

was also at the home during the night in question. He has

not indicated the names of the other persons who were at

the home during that night; and

(iii) the Committee observed that his demeanor was one of fear

and uncertainty and he had to be persuaded every step of

the way to give the names of the people he saw.

The Committee has dealt with other aspects of his evidence

under the heading of Recommendations and Conclusions

later in this report.

MRS. CHRISTABEL OUKO

zLL. She is the widcw of the late Dr. Ouko. Arising from her evidence

before the Committee, it is observed tht, even at this late stage,

she did not tetl everything she knew about her late husband's

death for reasons best known to her. She appeared reluctant to

give evidence before the Committee and only attended when

summoned severally. The Committee obserued that deeper

investigations be carried out on her evidence.
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MR. J. J. OD}IIAMBO

2L2. He was in charge of Scenes of Crime Section in Nyanza Province in

1990 and Inspector Chesire worked under him. Although he

attended Koru home and the Got Alila Hills, his junior, Inspector

Chesire did all the work; his aloofness suggests that he knew that

something big was going on and he did not want to be involved.

He was not a witness of truth.

MR. JOHN ERIC OUKO RERU

2L3. The witness was the campaign manager during the 1988 general

elections. He was also a cousin to the Minister.. The witnbss

confirmed evidence regarding the Kisumu Molasses plant. Upon

the discovery of the Minister's body, he went to Koru and

confirmed that the neighbours knew that Dr. Ouko was abducted

by policemen and struggled with them as he tr'red to free himself.

Mr, Reru was found to be a witness of truth.
a

MR. WILLIAM KIVUVANI

2L4. He was the Deputy Director of Special Branch in 1990. He later

became the Director of the organizat'ron. Mr. Kivuvani, who was

evasive and feigned ignorance about almost everything, alleged

that he heard about the Minister's disappearance through the

media. Behg in charge of security intettigence network, he was

reasonably expected to be in the know and his denials led the
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Committee to believe that he knew more than he was willing to

tell. In the circumstances the atlegations that he

compromised Philip Rodi using money and jobs cannot'be

ruled out. He was not a witness of truth.

MR. TIMOTHY MALOBA

2L5. He was the Provincial Special Branch Officer (PSBO) Nyanza a! the

time. He knew that Dr. Ouko's security had been withdrawn, as

had been his passport. He informed the security intelligence

machinery immediately. The witness was evasive and untruthful

throughout like all other security officials interviewed by the

Committee. He was dimmed to be unreliable. The

Committee obserued that, he was paft of the conspiracy to

abduct and kill the late minister.

AMBASSADOR BETHWEL KIPLAGAT

2t6. He was the Permanent Secretary in the Ministry of Foreign Affairs

in 1990. He denied knowledge of the telex sent from Washington,

DC advising against the visit. The witness also denied knowledge

of any problems between Dr. Ouko and Hon. Biwott during the

Washington visit. The Committee obserued with concern

that the witness was untruthful despite his senior position

in the diplomatic.world.
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HON. DALMAS A. OTIENO

2L7. He was the Minister for Industry in 1990. His evidence was

generally found to be untruthfu! and evasive, pafticularly

regarding events in washington, DC, the return flight and

issues relating to the revival of the Kisumu molasses plant.

The committee observed that, he was an untruthful
witness who should be further investigated.

A WITNESS IN CAMERA

218. He was a Special Branch official based in Kisumu. He presented

evidence in regard to the parallel investigations carried out by the

Special Branch in Kisumu in 1990 but was generally found to be

untruthful and deliberately concealed information. He was an

unreliable witness.

MR. MALACKI ODENYO

219. He was the Director of Finance and Administration at the Ministry

of Foreign Affairs in 1990. He disclosed to the Committee that

there had been a misunderstanding between Dr. ouko and Hon.

Biwott when Hon. Biwott referred to Dr. ouko as "Mr. president"

during the visit to washington, DC. He was the first person to

release this information to Mr. Mbajah; however, he coutd not

properly explain the withdrawal of the official vehicle and the

passport. The committee was further concerned at his

t
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involvement, together with Amb. Kiplagat, in the taking of the

Ouko family to State House Nairobi, where the family was given

money by the former President. Though the witness seemed

reliabte, the Committee was of the opinion that he did not

tetl everything he knew about the ,death of the late

Minister and should therefore be investigated fu.lther.

MR. JESSEE GICHURU MUHORO

ZZO. He is a retired civil servant and his son Peter Kuria Muhoro serued

as a D.O. in Kericho District in 1990. He informed the Committee

that his son knew .about the discovery of the body of the late Dr.

Ouko on February 13, 1990. The son was later killed under

suspicious circumstances. The Committee obselved that Mr.

Muhoro was a witness of truth as others had corroborated

his evidence.

MR. NELSON YEGO MATEB

ZZl. He was a senior Special Branch Officer in 1989. He informed the

Committee of intelligence information received about a planned

assassination of a senior government officia!. He revealed this

information directly to the then head of state but he was sacked

immediately after. The Committee obserued that although

the witness seemed to be reliable, fufther investigations

were needed to verifY the details.

,
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MR. NGACHA MUCHORI

222. He was a Supt. of Police within the CID department in 1990 and

he was one of the officers attached to supt. Troon. In the

company of other officers, they tortured Mr. Barrack Mbajah. The

witness, however, denied this although Supt. Troon confirmed it.

The Committee noted that he was generatly untruthful and
unrcliable.

223. He was the Managing Director of KPA in 1994. He denied having

ever given instructions for the employment of Mr. Philip Rodi at

the KPA which the committee found to be untruthful. The
committee obserued that, he was an untruthful witness.

MR. CHRISTOPER TIMBWA ONG(X{DA

224. He was the Provincial cID officer, Nyanza in 1990 and was

transferred from western to Nyanza on February og, 1990, white

still on leave. He learned of the Minister's disappearance on

February 15, 1990 whilst still on leave and went back to Kisumu,

but found that Mr. Okoko was in-charge of investigations. He was

generally kept away from the investigations until the arrival of the

Troon team on February ZZ, L99A.
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225. He disclosed to the Committee that the late Minister was abducted

from his Koru home by Government officials including the late

Julius Kobia who was then Nyanza Provincial Commissioner and

that the Minister was driven towards Nakuru but was not sure

about the exact place of death. He obtained this information from

informers. The witness was found to be reliable and

truthful.

MR. NELSON KIOKO MBATHA

226. He was the deputy Nyanza Provincial CID officer and was in-

charge at the time of Dr. Ouko's death. The person in-charge of

the District CID was Mr. Peter Rukwaro. He should have known

what happened to Dr. Ouko but the witness was generally

evasive and unnecessary defensive.

AMBASSADOR OCHIENG' ADALA

227. Amb. Ochieng' Adala was the Director of Political Affairs in the

Ministry of Foreign Affairs and was on the visit to Washington, DC.

He handled the passport of the Minister on February 14, 1990

prior to the trip to The Gambia. Once at the JK[A, he was informed

that, the Minister was arriving from Mombasa. This was never to

be. The witness seemed generally well informed but he

never really provided any useful information that would

assist the Committee; should therefore be fufther

investigated.I
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MR. JEREMIAH KIPKORIR TERER

228. The witness informed the Committee that AP Constable Agalo

Obonyo inforrned the Commissioner of Police in his presence that

he had been called from his place of work by the DO, of Muhoroni,

. Mr. Nzomo on February t2, 1990. The reasons for this strange

call are unknown and the matter should be fufther
investigated. The witness was found to be reliable and

truthfut.

MR. JAMES LANDO KHWATENGE

229. He was a Special Branch officer in Nakuru in 1991 and was later

transferred to lten. As an intelligence officer, he had access to

sensitive information which included:

(i) the approach by Dr. Ouko to Kericho DC Mr. Peter Lagat for

assistance to mend the strained relationship with the former

President;

(ii) the involvement of Mr. Jonah Anguka and Mr. Hezekiah

Oyugi in secret government plans to keep political leaders

from Nyanza in check;

(iii) evidence corroborated by other witnesses that Dr.ouko was

abducted from his home by senior government security

t
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officials and driven to State House Nakuru, where he was

killed; and

(iv) that, the late Mr. Masinde Muliro was killed by intelligence

agents because he had information regarding Dr.Ouko's

death.

The committee concluded that the witness was truthful.

MR. GEORGE ODINGA ORARO

Z3O. The witness appeared before the Committee on December 06 and

L4,2004. From his evidence, the Committee noted that, Mr.

Oraro, who was accompanied by more than three advocates, Was

uncomfortable, before the Committee. His demeanor was that of

one trying to conceal something'from the Committee. Arising out

of his evidence, the Committee obserued that:

(i) Mr Oraro did not reveal all the information, which might be

pertinent to this investigation, which could have been

disclosed to him by Dr. Ouko when the latter visited his

office on February 05, 1990. This same observation was

made bY* SuPt,Troon in his rePoft;

(ii) bf equal concern is the fact that, Mr. Oraro acted for

Dr.Ouko as his family lawyer whilst at the same time acting

for Mr.Hezekiah Oyugi ,thereby creating the spectre of
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conflict of interest. The Committee noted that Mr. Oyugi was

later to be named as one of the prime suspects in the

murder of Dr. Ouko;

(iii) a witness, Mr. Mbajah intimated that Dr. Ouko had been

given a large sum of money by then former President when

he left State House on February 05, 1990 and that the

money was apparently left with Mr. Oraro. Mr Oraro has

denied this. However, the Committee has information that

the former President did give Dr.Ouko a large sum of

money;

(iv) Mr. Oraro confirmed having met Mr. Oyugi in Kisumu on

February 09, 1990, a day when Dr.Oukq was involved in a

mysterious motor vehicle accident and Mr. Oyugi was

booked at the Sunset Hotbl also under mysterious

circumstances. This is a rather unusual coincidence;

(v) Mr. Oraros' legal fees for representing the Ouko family at the

Gicheru Commission of Inquiry was paid by the Government.

This combined with the fact that the government paid school

fees for education of the children and outstanding loans

owed by the Ouko family, may have been an attempt to gag

the family and their lawyer. It is common knowledge that,

Mr. Oraro subsequently got numerous instructions

particularly from parastatals;

I
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(vi) Mr. Oraro, a prominent advocate who must be well versed

with the provisions of the National Assembly (Powers ind

Priviteges) Act Cap 6, Laws of Kenya, interfered with ;
witness Mr. Mukhwana and influenced him to s\^rear an

affidavit disowning his earlier evidence to the Committee.

Mr. Mukhwana, a former police offltcer, knew the

consequences of disowning his evidence and must have

been induced to disown his evidence.

The Commlttee observed ttrat Mr. Orarc was not a

truthful wltness, and should be investigated fufther.

MR. WIILS.gNJ(AIUTTHT

Z3t. The witness was the OCS Koru Folice Station in February, 1990.

Arl$ng from his evidence, the Committee obserued that Mr'

lGril$i was not a witness of truth and had to be stepped down'

' He wa$ generally evasive and did not present any useful

lnftnnation despite the fact that he was the senior most police

officer in charge of the area surrounding the Koru home. His

denreanor was that, of one who knew how the Minister

urai abducted ind'killed. but would not disclose it thereby

suggestlng G'omplicltf in the murder.
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RTD. JUSTICE BERNARD CHUNGA

232. 'l ne former Chief Justice appeared before the Committee on

January 19, 2005. The Committee noted that at the time of

incident he was a State Counsel within the Attorney General's

Chambers. He was later appointed as Assisting Counsel to the

Gicheru Commission of Inquiry. The Committee obserued that as

Assisting Counsel he suppressed information which would have led

to the conclusion of the inquiry much earlier. Evidence with

regard to the employment of Mr. Philip Rodi and corruption

involving the Kisumu Molasses Plant are cases in point. However,

it is to be noted that the former Chief Justice was working under

the instructions of the government of the day.

MR. PAUL GONDI ODHIAMBO

233. The witness gave evidence before the Committee on January Lg,

2005. From his evidence, the Committee obserued that, whilst he

did not know Dr.Ouko personally, he was used by Mr. Hezekiah

Oyugi, who planted him in Dr.Ouko's burial committee, for

unknown reasons.

MR. JAMES KANYOTU

234. Mr. James Kanyotu was the long sering Director of Special Branch

in Kenya in February, 1990. The committee observed that the

evidence of Mr. Kanyotu was full of denials and exhibited a

a
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singular determination to avoid the truth. It was clear to the

Committee that, the organization he headed, was involved in the

abduction and cover-up of the murder of Dr.Ouko. The same

organization monitored Dr. Ouko's telephone communications. Mr.

Kanyotu was particularly uncomfortable when asked about the

circumstances under which Mr. Hezekiah Oyugi died upon

incarceration at GSU headquafters in Nairobi. He was not a

witness of truth who should be fufther investigated.

MR. PETER LAGAT

235. He was the Kericho DC in February, 1990. Arising out of his

evidence, the Committee noted that, the witness feigned

ignorance to most of the questions put to him and was not a

witness of truth. In particular, he failed to disclose the reasons

why Dr. Ouko visited him on Febrmry 09, 1990. The Committee

also established that he was aware of the Minister's disappearance

and death by February 13, 1990 but was not willing to disclose the

same. The government later stage-managed 'the discovery'of the

remains of Dr.Ouko three days later on Friday, February 16 1990.

A WITNESS IN CAMERA

236. He was a Special Branch officer attached to the Protocol Section of

the Ministry of Foreign Affairs. He denied knowledge of the

problems between Dr. Ouko and Hon. Biwott during the visit to

Washington, DC and tried to suggest that, he handled Dr. Oukot
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passport but retracted his evidence when confronted with

informaUon to the contrary. He afso later admitted not having sen
Dr. Ouko physically at Nairobi Airport on the retum Eip. frnally,

he was assigned to receive and accompany the Soofland Yards

team, during the investigations. Being an intelllgence official, he

ouH only have been there for other purposes than to help ttre

Trmn team.

IIR. ABRAHAM KIPTANUI

237. He was Controller of State Flouse and Prirate Sffietary to fte
kident in February 1990. He denltd involvernent in ttre BAK

Grcup of companie and denid krcwledge of any press

onference addressed by the former Head of StaE in Washington,

DC, when in fact, one was held. He also attem$ed to convine

the Committee ftat Dr.Ouko had arrived with the Pre*lential

ddegation. He was generally eyasive and wac not a witnes
dtnrtsr.

}TOil. TIOAH ARAP TOO

238. tle rvas the Director of CID in 1990. As director of CID at the time,

his @afinent was iniUally cfrarged with the investigatkrn of Dr.

ordco's disappeamnce and zubsequent deafr. He has full of
lstowledge of all fte facB sunourdirq ttre abductitm and murder

d Dr.Ouko but urould not say so. The originaUon of fte suirlle

Umry and tfre arrangement of the scene where the renraim urere

I
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dirovered were made by officers within his ddpartment and under

his command. He also allowed personnel from other departments

irrcluding the Special Branch to interfere with the investigations.

The Committee obserued that the witness was not honest

to the Committee and generally avoided taking

responsibility for the actions of pensonnel within his

depaftment. He was not a witness of truth.

MR, WASHINGTON A'UOGA

Z31g. He was a bodyguard to the late Mr. Hezekiah Oyugi and traveled

with him everywhere. The Committee observed that, the witness

was evasive and avoided the truth, particularly in respect of the

movements of his former boss. He received many gifu from his

former boss including houses in Nakuru and Nairobi. Since Mr.

Oyugi was a prime suspect in the murder and he was

always together with Mr. Oyugi, he must be considered an

accomPlice.

A WITNESS IN CAMERA

Z4O. He was forme:'ly a driver attached to the office of the Provincial

Commissioner, Nyanza in 1990. He admitted having been sent to

Eldoret to collect unknown persons whom he brought to Kisumu-

They tater drove in a convoy of vehicles to the Koru home from

where he was abducted and driven to Nakuru State House. The

Committee obserued that no on-e would admit ft)
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pafticipating in such an affair, even if under instructions,

and concluded that he was a witness of truth.

MS. MARIANE BRINNER MATTERN

24L. Ms. Mattern !s a Swiss-German citizen, who lived and operated in

Kenya for more than two decades and was in contact with the

Government as an investment/development consultant. She

appeared before the Committee on November 30, December 02

and 03, 2004 in Nairobi and then on February 23, 2004 at the

Kenya Commission, London. From her evidence the Committee

noted the following:

(i) allegations of corruption surrounding and hampering efforts

to revive the stalled Kisumu Molasses Plant, whereby she

alleged that there were demands for kickbacks of between

5o/o and Llo/o by Ministers- K.N.K Biwott, Elijah W.

Mwangale, George Saitoti and also Mr. Abraham Kiptanui.

This has been corroborated by Dorothy Randiak, Supt. John

Troon, Esther Ruvaga, Eston B. Mbajah, James Onyango

K'Oyoo and Christabel Ouko; though denied by Mr. Abraham

Kiptanui;

(ii) the evidence of Hons. K.N.K Biwott and Dalmas A. otieno

has corroborated the deportation of her business partner Mr.

Dominic Airaghi from Kenya in 1998;
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(ii1 the presence at and participation in the sub-committee of

the Cabinet on the revival of the Kisumu Molasses Plant has

been corroborated by the evidence of Mr. Dalmas A. Otieno;

(iv) on learning that the Kisumu Molasses Plant had been

omitted from the agenda of the Kenya-Italian bilateral

meeting to be held in Rome in 1990, she telephoned Dr'

Ouko who was on an official visit to Bangok, upon which Dr'

Ouko quickly left Bangok and travelled to Rome. The

government team in Rome comprised Ministers: K.N.K

Biwott, George Saitoti and Dalmas A.Otieno;

(v) she was present at the Moi Stadium, Kisumu when the

former President announced the revival of the Kisumu

Molasses Plant and charged Dr. Ouko with the task of

spearheading the Project;

(vi) she was due to give evidence at the Judicial commission of

Inquiry (the Gicheru Commission) just before the former

president disbanded it. This evidence has been corroborated

by Messrs Bernard Chunga, Supt. John Troon and Crispo

Ongoro;

(vii) Dr. Ouko spoke to her by phone between February 05 and

t2, LggO from his Koru home. The evidence is corroborated

by Dr. Ouko's sister Mrs. Dorothy Randiak, Mr. Peter Kasuku

and Mrs. Christabel Ouko;

I
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(viii) she had invitations to-attend the ceremony marklng trrenty-

five years of independence, both at Nyayo NaUonal stadlum

and at the Garden Party at state House, Nairobr; Messrs

Dalmas Otieno and Jams O. K'Oyoo conoborate this;

(ix) upon return from washington, DC, Dr.'ouko had telephoned

and requested her to inform the former President that should

anything happen to him, she was to let the presrdent know

that Hon. K.N.K. Biwott was to be held responsible.

(x) the existence of a group of companies by the nane BAK ls

not in doubt as affirmed by the evidence of Messrs K.N.K

Biwott, James Onyango K'Oyoo, Dalmas A. Oderp and

Esther Ruvaga;

(xi) her contact with Mr. F.J. Addty of Ms. Kaplan and stratton

Advocates, who was an advocate for the-furmer p.nesldenB

was affirmed by the documents she presented; and

(xii) allegations of the existence of private intimate relaUons witr
the former President and on infurmation on this had been'in

the hands of Dr. Ouko has not been corroborated.

a
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DET. SUPT. IOHN TR.OON

242. An officer of the New Scotland Yard, Unlted Klngdom' was

appolnted to lead the lnvestlgatlons lnto the clrcumstances of the

death of the late Dr. Ouko, by the Brltlsh @vernment on ltquGst

of 61e Government of Kenya. Forenslc Surgeon, Dl. Ian West frOm

the Brltlsh Home Office and other officers, ac@mpanlcd DGt. Supt'

ldtn Troon.

243. Det. Supt . John Troon appeared befora tha Commlttsc and

presented evldence on February 14, 15, 21 and 22, 2005 at fie

Kenya Hlgh Commlsslon, London. From the oral cvldsnCc, and flrc

documents presented the Commlttec notad that:

0) PresldenUal vlslt to Washlngton DC, USA.

. hls request to lntervlew all membars of the dclegatlon

lncludlng the Hon K.N.K Blwott was tumed dswn;

o hls request to contact the US govGmment Ofllclalr war

also turned down;

'(ll) Duil& the tnvestlgatlons,

he soon dlscovered that M€strc, Jonah 0, Angulta and

Alexander Oylolo wera planted on hlm at rplosi

)
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he was not facilitated to interuiew all the persons he

believed had useful information including, the former

President, Hon. K.N.K. Biwott, Mr. Philip Kilonzo, Mr.

Hezekiah Oyugi and Mr. Julius Kobia;

he faced delays in receiving final terms of reference which

restricted the investigations to Kenya;

the scene of the crime was tampered with and set to

advance the suicide theory;

only the file on corruption in the City of Kisumu was

availed yet it was clear that Dr. Ouko had other files on

corruption within the government; Troon concluded that

this file had been planted for him to find;

there were parallel investigations by the Special Branch in

which state agents interuiewed witnesses he had

identified before they came to him. ceftain potential

witnesses in Kisumu were arrested in a swoop to forestall

their being interviewed.

244. The evidence given by Det. Supt. Troon was revealing and

straightforward. He assefted that Dr. Ouko was kitled as a

result of an executive order. He was a witness of truth.
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Tl{E HON. K.N.'K. BIWOTT. EGH, MP

245. The Hon. K.N.K Biwott appeared before the Committee on

February 20; March 02, 03, 04 and 08, 2005 and was fully

apprised on the procedure by the Chairperson. The witness raised

queries on the procedure as exptained. Finally it was resolved that

the evidence would be presented by the Committee putting

questions to which, he would respond. Further that, once the

Committee would have put all the questions deemed necessary,

the witness would read out further statements to clarify matters

not covered through questions. The witness was allowed to

produce all relevant statements, documents and records and was

allowed to read his first statement.

246. From the evidence presented by the witness, the Committee

observed the following:

(i) the Hon. Biwott, read out his signed statement on

Wednesday March 02, 2005, which he also tabled;

(ii) Evideirce was then adduced on a question and answer basis

during which the Hon. Biwott informed the Committee as

follows:

(a) the Hon. Biwott and Dr. Ouko left Nairobi on January

27, 1990 on the same plane, for London and on to
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Washlngiton and afso returned on the same plane to

London and'on to Nalrobi on February U, tWA.

(b) he sought to affirm the above by the presentation of

the following documents:-

- a purported Passeryei Manlfest;

- photographs showing officials of the USA

government includlrrg Secretary,of State Mr. James

Baker and the former Presldent saluting tfre Nationat

Anthem at one of the functions;

- a passport wlth the date stamp of when he left

Nalrobi at the start of the Presldentlal vlsit to

Washington, DC; and

- the former President and Dr.Ouko did not address

press conferences.

217, The Commlftee having analyzed the evidence of Hon. Biwott as

prcr€nted, arrlved at the following conclusions:-

(l) the passenger manlfest was neither authentlc nor a

"manlfest", but a list of the.delegation, his lawyers had

receMed on request from the Kenya Hlgh Commisslon ln

London;

(il) the photographs were inadmlssible slnce the Presldent and

the unlforrned officers were seen saluting using the left

hand; a photograph of a function in Washington, DC, in

t
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which the Hon. K.N,K Biwofr ldenfified one of the percons as

the US Secretary of SEte, Mr, James Baker, when ln reallty lt

was a World Bank offlcial. Indeed Hon, BJwoffi agreed Blat,

there were erors in the photognphs arld In hls ldenflficaUon

of the persons in the PhotograPhs;

(lil) Ere date of the depafture by Hon K.N.K Blwott from

Nairobi for-Washingtron, DC as stampd ln hls passport was

)anuary 25,1990 and not January 27,1990 hene Hon'

Biwott and Dr. Ouko would not have sat next b each offiter

or travelled on the same Plane,

(iv) though given Ume !o produce hls diaries to conflrm his

activiUes and movements at the Ume of the vislt to

Washington DC, London U,( and on return to Kenya up to

March 13, 1990, th€ Hon. Biwotr failed !o do so;

(v) the audio-visual show, confirms Dr. Ouko havlng addressed a

press conference at which he referred to earlier statements

by the fdrmer President; thus lndebd the former Presldent

and Dr. Ouko addressed press conferences ln Washlngton,

DC. Hon. Biwott denied this.

Z4g, The Committee concluded ffiat,Hon '.Biwott sought to mlslead the

Conrmittee with false documents and records.

,
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RECOM M EN DATIONS AN D CONCLUSIONS

THE POLITICAL DIFFERENCES DURING THE 1988
GENERAL ELECTIONS AND AFTER

249. The Committee received evidence from several witnesses, among

them, Messrs: James Onyango K'Oyoq Marianne Brinner Mattern ,

Eliud Wlliam Aum Ndalq Gordon Okoth Ondu and lohn Ouko Reru

to the effect that, during the General Elections of 1988 the late Dr.

R.J. Ouko faced stiff opposition from the late J.H.O. Omino and

that;

(i) the late J.H.O. Omino received massive material and

financial support from among others, Messrc: K.N.K.

Biwott, Hezekiah N. Oyugi, while Mr. Ketan Somaia disbursed

funds for his campaigns at the Hilton Hotel, Nairobi;

(ii) long after the elections, Dr. Ouko continued to face

opposition from those who had campaigned against him

which from the evidence received was borne out of their

opposition to the revival of the Kisumu Motasses Plant being

one of Dr. R.J. Ouko's election pledges.

The Committee, therefore, recommends that, government should

carry out investigations on Messrs: K.N.K. Biwott and Ketan

Somaia with regard to their possible contribution to the

circumstances leading to the death of Dr. Ouko.

b
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REVIVAL OF THE KISUMU MOLASSES PLANT

250.. The Committee received evidence from several witnesses, among

them, fiotrt, Gordon Okoth Ondu, Marianne Brinner Mattern,

John Ouko Rent, James Onyango K'Oyoo, Esther Ruvaga and

Dorothy Randiak to the effect that, the plans by Dr. Robeft J.

Ouko to revive the Kisumu Molasses Plant were hampered by:

(i) opposition emanating from senior public officers who made

demands for kick-backs from the companies identified to

undertake the revival; such demands ranging between 5olo to

L}o/o of estimated cost of the contract sum, were made by,

among others, Cabinet Ministers Hons. K.N.K. Biwott, Elijah

W. Mwangale, George Saitoti, Dalmas A. Otieno; civil

seruants, including, Mr. Abraham Kiptanui and the late Mr.

Mohamed Aslam of Pan African Bank who was to receive the

kick-backs on behalf of the'others; the net effect of the

demands for kick-backs was to delay the commencement of

the revival works and eventual collapse of the projecU

(ii) the Hon. George Saitoti maneuvered during the Kenya-Italy

bilateral talks that were to finalise the funding arrangements

for the Kisumu Molasses Plant to have it replaced by

Noolturesh Water Project (Kilimanjaro-Machakos Water

Supply).

t
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(ill) ' the replacement of the Klsumu Molasses Plant becarfie

necessry to fortify politlcal lnterests ln Kaiiado North

ConsUtuency, then, rcpnesented by Hon. George SaitoU;

(iv) the Commlttee noted that:

(a) the Hon. E,W. Mwangale has slhce dled, while, Mr.

Mohammed Aslam dled under mysterlous

clrcumstances;

(b) Mr: Abraham Klptanui had during hls. appearance

denled any lnvolvement ln the demand for klck-back

emanatlng from the revlval of Sie Klsumu Molasses

PlanU and

(c) Hon. K.N.K. Biwott'spurned Ure opportunlty to shed

llght on hls involvement ln this matEr by engaging in

unwarranted deftance of the procedure during his

appearance on March 08, 2005.

The Commlttee, neoommends that, government lnstltutes

lnvecHgatlons wlth rcgard to the actlvltles to revlve the

Klsumu Molacso Plant ln the pcrlod f988 - 199O and

that, tfie lnvestlgatlons should Gousr the bank acrcounts

held locally and abrcad,by Messrr. K.N.K. Blwott, Gcorye

Saltotl, Mohamed Aslam and Abraham Klitanul to
asceftaln an! funds whlchcould bo tra6d from payments

rclated b cornrpt deals.

I
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UNOFFICIAL VISIT TO WASHINGTON DC BY THE FORMER
PRESIDENT AND RETURN TO NAIROBI

257. The Committee received evidence from several witnesses, among

them, Messrs: Malacki Oddenyo, Herine Ogembq Esther Ruuaga,

Barack Mbajah, Dorothy Randiak, Det Supt. John Troon, Gorge

Oraro, Gordon Okoth Ondu, George Otieno Ndege and K.N.K.

Biwott and noted that:-

(i) the relationship between Dr. R.J. Ouko and Hon. K.N,K

Biwott worsened after a physical confrontation in the hotel in

which they were staying upon the latter's sarcastic reference

to the former as "Mr. President";

(ii) the differences between Dr. R.J. Ouko and Hon. K.N.K.

Biwott caused Dr. R.J. Ouko to travel from Washington, DC

to London and then to Nairobi on flights separate from

those used by the former President and the rest of the

delegation;

(iii) the diplomatic passpoft of Dr. R.J. ouko was withheld by the

immigration officials at IKIA in Nairobi upon his arrival from

London;

(iii) the Hon. K.N.K. Biwott failed to produce his own diary

despite producing extracts of the diary of former US

President George Bush (Snr.);
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(iv) the Hon. K.N.K. Biwott produced photographs indicating in

some instance, the former President and his security detail

saluting with their left hands and failed to identify some

persons in those PhotograPhs;

(v) the passport of Hon. K.N.K. Biwott indicates that he departed

from IKIA on JanuarY 25, 1990 despite his earlier testimony

that he travelled together with Dr. Ouko on the same flight

on Janua?Y 27, 1990;

(vi) the Hon. K.N.K. Biwott produced a list of passengers from

the Kenya High Commission in London purporting this to be

a flight manifest;

The Committee therefore, recommends that, government:-

(i) investigates the authenticity and nature of the

documents (purpofted. passenger manifest and

extracts of a diary of the former US President George

Bush (snr) and the photographs as presented to the

committee by Hon. K.N.K Biwott pursuant to

provisions of section 23 (g), (h) and (i) of the

National Assembly (Powers and Privileges) Act, Cap

6, Laws of KenYa;

(ii) investigates the activities of the memberc of the

delegation during their stay in Washington, DC to
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asceltain their contribution to the circumstances

leading to the death of Dr. R.J. Oukol

(iii) investigates why Hon. K.N.K. Biwott left Nairobi on

January 25, t99O and where he wentl

(iv) the documents which the Committee has handed over

to government be used in the foregoing

investigations.

PERCEIVED FOREIGN SUPPORT TO FURTHER THE
POLITICAL CAREER OF DR, R. J. OUKO

252. The Committee received evidence from some witnesses including,

' Messrs. Supt. lohn Troon, Barack Mbal?h, James Onyango

K'Oyoo, which stated that:-

(i) at a meeting in Washington, DC attended by the then

President of the United States of America, Mr. George Bush

(Snr) and his Secretary of State, Mr. James Baker, President

Moi, Cabinet Ministers R.J. Ouko, K.N.K. Biwott, among

others, the US President is repofted to have urged the

former President to relinquish the presidency and pass it on

to Dr. R.J. Ouko being the one Mr. Bush believed could

resuscitate Kenya from its diminished international standing

due to corruption and human rights abuse; and
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(ii) during the 1988 general elections the gorrernment of the

United Kingdom urged the former President to ensure the re-

election of Dr. R.J. Ouko being one believed capable of

succeeding him;

(iii) arising from the above, the Committee is of the considered

view that misconstrued perception by the Kenya leadership,

that, Dr. R.J. Ouko was seeking foreign support to accede to

the presidency would be sufficiently supported as a motive

to cause his death.

The Committee, therefore, recommends that, the

government investigates the above with a view , to

asceftaining their being circumstances leading to the

death of Dr. R.J. Ouko.

DIMINISHING RAPPORT BETWEEN DR. R.J. OUKO AND
THE GOVERNMENT

253. The evidence received by the Committee from several witnesses,

among them, Messrc: Esther Ruvaga, Amb. Ochieng' Adala,

Matacki Oddenyq George O. Orarq Peter Lagat, Barack Mbajah,

Supt. Joltn Troo4 Timothy Maloba) Achesa Litabalia, Osno

Omwenga, to the effect that:-

(i) on February 04, 1990, Dr. R.J. Ouko visited former President

at his Karbanet Gardens home, accompanied by his two

youngest children, hoping that, the presence of the children

126



a

would draw the president's sympathy and thus, forgive Dr.

R.J. ouko for the alleged misdeeds during the visit to

washington, DC; the former President declined to see him;

(ii) later in the evening of the same day, Dr. Ouko met Mr'

Hezekiah N. Oyugi to seek his interuention with the former

President and mollify him on behalf of Dr. Ouko;

(iii) on the morning of February 05, 1990, Dr. R.J. Ouko visited

State House, Nairobi and met the former President who gave

him off-duty and directed him to rest at his Koru farm;

apparently Dr. Ouko had already been sacked;

(iv) thereafter Dr. R.J. Ouko went to the office of Mr. George O.

Oraro at Jubilee House and later met some of the staff

including Messrs: Esther Ruvaga, Malacki Oddenyo at his

office at the Ministry and then his brother Barrack Mbajah at

Sheria House;

(v) Dr. Ouko went to his Loresho house and thereafter Ieft for

the Koru home;

(vi) the official car was withdrawn and returned to the Ministry

whilst his bodyguards were also recalled;

(vii) Dr. Ouko visited the official residence of Mr. Peter K. Lagat,

District Commissioner, Kericho, to seek Mr. Lagat's

a
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interuention with the former President to. forgive him, and on

his way home he was involved in a questionable accident

near Awasi;

(viii) while at his home on February L2, 1990 he experienced

prolonged electricity blackout from 7.00 p.m. to 09.00 p.m.

and intermittent inteference with the house telephone which

occurred persistently between February 05 and L2, 1990, the

inteferences on February 12, 1990 were witnessed by his

sister Mrs. Dorothy Randiak and other relatives;

(ix) in the meantime Dr. Ouko's passport had been withheld

upon his arrival at JKIA on February 04, 1990; and

(x) Dr. R.J. Ouko disappeared in the early hours of February L3,

1990.

The Committee recommends that, government

investigates:

(i) the withdrawal of Dr. Ouko's passpofi bodyguards

and official transport and the staff of the Ministry of
Foreign Affairs, especially Messrc. Bethwel Kiplagat

and Malacki Oddenyo;

(ii) the circumstances of the accident near Awasi;

a
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(iii) the inteference with the telephon€ and electricity

supply at Dr. Ouko's Koru home

THE NIGHT R..T. OUKO D D FROM HIS

KORU HOME

254. The evidence presented to the Committee by several witnesses,

among them, Messrs: Setina Were, Phitip O. RodL Zablon Agalo

obonyo, Eston B. Mbaiah, Dorothy Randiak, Harison Angir, owen

ogada, supt. lohn Troon, a witness who appeared in camera,

James Lando Khwatenge, Christopher Timbwa and Mburu

Mukhwana states that:-

(i) the official MercedezBenz car registration number GK M530

white in colour for the Nyanza Provincial Commissioner, Mr.

Julius Kobia, was on February L2, t990 used to pick some

three unknown persons from Eldoret to the Kisumu official

residence of the P.c. Nyanza, from where, they left in a

convoy of several vehicles in which were, among others,

Messrs: Julius Kobia, K.N.K. Biwott, Hezekiah N. Oyugi and

Jonah O. Anguka for the Koru home of Dr. Ouko ;

(ii) the following were present at Koru home when Dr. Ouko was

viotently abducted in the early hours of FebruaU L3, 1990,

Messrs K.N.K. Biwott, Hezekiah Oyugi, lulius Kobia, James

Onyango K'Oyoo, George O. Oraro, Jonah Anguka, Eric

Onyango, Timothy Maloba, Owino Gendi, Washington

Ajuoga, Wilson Kariithi, Paul Gondi, Francis Osano
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omwenga, Michael owiti, some twenty General service Unit

officers from Molo Camp under the command of a Mr. Lagat

and members of the Provincial and District Security teams in

Nyanza Province;

(iii) at the home, Dr. ouko was abducted and forced into the

Mercedez Benz of the Nyanza pc and driven in the same

convoy to State House, Nakuru;

(iv) at state house, Nakuru, Dr. R. J. ouko was bundled into one

of the rooms where he was killed ailegedry in the presence

of among others, Hon. K.N.K. Biwott.

Th6 committee, therefore, necommends that, government
institutes investigations to ascertain :

o tfie mle and acfi'vifis oc among otherc, alt the
pennns who wene at s-bte House, Nakuru on the
night of February t2fi9, tggo; and

(ii) the role and activities oC among otherc, Messts.
K.N.K. Biwot| James Onyango K?yoo, George O,

onto, Tlmothr frJalob, Jurius Kobia, owino Gendi,
washington Ajuqa, wilson Kariithi, Hezekiah oyugi,
Eric onyango, osno omwenga, paul Gondi, Michaet
owi0 philip Rdi oguttt, Zabton Agalo, Etiad wittiam
Aum Ndalo and other memberc of proyincial and
Districi fuurity teams in Kisumu, in the

I
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circumstances leading to the disappearance and

death of the late Dr, Oukol

(iii) the percons named in (ii) above, be investigated

fufther to establish whether they are accessory after

the fact of Dn Ouko's murder;

(iu) Mr, Philip Rodi Ogutu a stote keeper who doubled as

a gate keeper and dog handler at the Koru home,

should be investigated with a view to estibtishing

whether he was an accomplice in the disappearance

and death of Dn R. J. Ouko; and

I
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(u) Mn Zablon Agalo Obonyo should be investigated

further to establish amongst otherc; failurc to
prevent a felony and gross negligence of duU;

INTERFERENCE AND COVER UP OF INVESTIGATIONS

255. The evidence presented to the Committee by several witnesses

including Messrs: Supt. John Troon, Amos Litubula, Jesse Muhoro,

Christopher Timbwa, Cbphas Okoko, Humphrey Kariuki, Biketi

Chesire, Omwenga, Dr. Jason Ndaka Kaviti, and Jeremiah Munguti

indicate that, there was a concefted effort by the government of

the day to prevent proper investigations into the matter and to

deliberately cause fear among witnesses thereby interfering and

covering up the murder of the late Dr. Ouko, detailed as follows:
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(i) although there is evidence that, the body of Dr. Ouko was

discovered in the early afternoon of Tuesday, Febru ary L3,

1990 by a herdsboy, Mr. Shikuku and that the discovery was

reported to the Provincial Administration the same day, the

Government actually announced the 'dlscovery" on Friday

February 16, 1990, some three days later, allowing for the

burning of the body and interference with the scene;

(ii) the scene of crime was tampered with and items brought

there to simulate suicide;

(iii) there was no attempt to fingerprint items found at the scene

including the gun of Dr. Ouko, which was test-fired before

ball istic examination;

(iv) photographs were taken at the home of Dr. Ouko even

before the "discovery" of the body suggesting that the police

knew that Dr. Ouko was already dead;

(v) initial investigation led by Mr. cleophas okoko amounted to

a comedy of errors unseen in any police force in the world;

(vi) upon arrival supt. Troon and his team were not met by

police officers but'by other government officials planted to

spy on them and, later, there was a delay with issuing the

terms of reference to the team which delayed

I
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commencement of investigations and limited the tearns

investigation to. KenYa onlY;

(vii) there was a deliberate attempt to cajole Supt. Troon into

accepting that Dr. Ouko had committed suicide;

(viii) the officers of the Special Branch carried out parallel

investigations contrary to Supt. Troon's terms of reference

which led to the drying up of information after they arrested

people who had been lined up for interuiew and threatened

them;

(ix) Supt. Troon was prevented from interuiewing senior

government officials at his convenience only being allowed to

do this at their offices, but there was absolutely no

permission to interuiew Hon. K.N.K. Biwott, unless an interim

report was released first;

(x) this was shortly followed by threats to the lives of Det. Supt.

Troon and his team, leading to the premature closure of the

investigations;

(xi) a Judicial Commission of Inquiry was then appointed but

again this was disbanded before it could complete its work,

and even then, an attempt was made to prevent it from

looking into corruption matters related to their inquiry by the

appointment of another Commission which never took off;
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(xii) subsequently, the government of the day ordered premature

arrests of individuals before further investigations were

carried out as recommended by Supt. Troon;

(xiii) a further team of Investigators led by Mr. crispo ongoro was

appointed to investigate the matter though its main aim was

to absolve the main suspects and frame Jonah Anguka who

was the only person charged with the death of Dr. Ouko;

(xiv) the Government security machinery was used extensively to

spread fear among witnesses, most of whom died under

mysterious circumstances or were cajoled to give testimony

suitable to the state, using threats, money and even jobs;

and

(xv) most of the participants in the murder and subsequent cover

up were rewarded with rapid promotions and are still in
active seruice to-date.

The Committee recommends that :

(i) goyernment shoutd:

(a) institute fresh investigations into the
circumstances of the disappearance and death
of Dr. Robeft J. Ouko; and
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(b) exhume the bodies of Messrs. Hezekiah N'

Oyugi, Phitip Kilonzo, Julius Kobia, Nehemiah

Obati, Sergeant Ochanda, Corporal Nzomo,

Joseph Yogo, Corporal Ndiema, Chief Inspector

Midianga, Mohammed Aslam, to asceftain the

causes of their death;

(ii) government should institute fresh inquiries into

the evidence of Mr. William Wakhu Nangabo;

(iii) government should investigate the activities of

Messrs: Timothy Maloba, Francis Osano Omwenga

and Solomon Ochieng' to establish whether they

committed the offence of destroying exhibits

which were in the two briefcases carried away

from the bedroom of the Koru home by Special

Branch officers;

(iv) government should investigate the activities of

among others, Messrs: Timothy Maloba, Johnson

Ndaka Kaviti, Noah arap T(x), Cleophas Okoko,

,James Kanyotu, William Kivuvani, Washington

Ajuoga, Wilson Kariithi, Owino Gendi, Humphrey

Kariuki und Biket Chesire to asceftain whether

they committed acts of commission or ommission

which intefered with the investigationsi and

I
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(v) in view of the evidence presented by Messrs:

Lando Khwatenge and another witness to the

effect that Dr. R.J. Ouko was allegedly killed at

State House, Nakuru, government should institute

investigations to asceftain whether among otherc,

Messrs: k.N.K. Biwott, Hezekiah N. Oyugi, Julius

Kobia and Jonah O. Anguka and their accomplices

participated in the commission of the offence of

murder.

THE SPECIFIC ROLE OF FARM WORKERS AND SECURIW

256. In view of the fact that the evidence presented by Messrs. Philip

Rodi Ogutu, Zablon Agalo Obonyo and Selina Were appeared

inconclusive and lacked sufficient details on the on-goings during

the early hours of February 13, 1990 which the Committee

believes they should have been able to hear, witness and thus

present, government should investigate their relationships

with the local police and Provincial Administration to

asceftain their being accessories to the commission of a
felony.

BREACH OF PROVISIONS OF NATIONAL ASSEMBLY
cPowERs ANp PRTVTLEGES) ACT CAp 6, LAWS OF KENYA

257. In the course of the work of the Committee, especially in applying

the provisions of Cap 6, which the Committee was mandated to

apply as stated in the resolution of the National Assembly of March

26, 2003, it came to our attention that, cases of breach and

(
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contempt of Parliament (and Committees) contrary to provisions of

Cap 6 occurred. The Committee wishes to bring to the attention

of the House the cases we believe should receive their attention.

258. In so doing, we humbly recommend that, the National Assembly

would deem it appropriate to adopt our recommendation so that

the government would take appropriate measures pursuant to

provisions of Cap 6. Among such cases are:-

(i) activities contrary to section 18(I) (interference with

witnesses)

. Messrs. George O. Oraro, James Onyango K'Oyoo and

' 
Josephat Tindi in relation to witness, Mr. Daniel Mburu

Mukhwana.

(ii) activities contrary to section 23(g), (h), (i)

. Mr. Eliud William Aum Ndalo for addressing a press

conference where he gave information contradicting the

evidence he had earlier presented to the Committee; and

(iii) the non-authentic/falsified documents (purported passenger

manifest) and photographs presented to the Committee by

Hon. K.N.K. Biwott.

I
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APPENDIX ONE

RULES OF PROCEDURE

The Select Commlttee has been constltuted pursuant to a resolution of the

National Assembly to investlgate the clrcumstances of the sudden

dlsappearance and subsequent death of the late Dr. the Hon. Robert J.

Ouko, EGH, MP.

The Commlttee makes the followlng Rules of Procedure for the conduct

and management of the proceedings of the investigation pursuant to

provlslons of the Natlonal Assembly (Powers and Privileges) Act, Cap 6,

Laws of Kenya and the Standing Orders.

The Commlttee shall slt on such days and at such tlmeC, as it shall

deem approprlate.

(it) The proceedlngs of the Select Commlttee shall be presided over

by the Chairperson or ln hls absence, the Members present shall

elect one of them to act ln hls place.

(ilr) The Select Committee may dlrect that the public shall not be

admitted to all or any specified part of the proceedings of the

lnvestlgatlon, and subJect to any such dlrectlon, the lnvestlgation

shall be held ln publlc.

The Select Commlttee may exclude any person or class of persons

from all or any part of the proceedlngs of the InvertlgaUon lf
raflsfld tfiat lt ls derlrable io to do for the orcaeruaUon of

o

(t)

J

(iv)
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(v)

(vi)

(vii)

order, for the due conduct of the Investigation or for the

protection of any witness in the Investigation.

The Select Committee ffioy, at its sole discretion, summon any

person or persons to testify before it on oath and the person so

summoned shall be obliged to attend pursuant to provisions of the

National Assembly (Powers and Privileges) Act, Cap 6 Laws of

Kenya.

The Select Committee may examine any person before it and may

call for the production of published repofts, text, writings, official

records and documents, court proceedings or record of the public,

judicia! and parliamentary inquiries relating to matters under

investigation or relevant statements of those persons previously

mandated or assigned duties or functions of investigating into the

sudden disappearance and subsequent death of the late Dr. the

Hon. Robert J. Ouko, EGH, MP, or persons involved in any capacity

in any trial involving the death or murder of the late Dr. Ouko who

may not be living now or are out of the jurisdiction of the Select

Committee.

Any person who is in any way implicated or concerned in any

matter under inquiry shall be entitled to be represented by an

advocate of his own choice.

The Counsel assisting the Select Committee will present evidence

relating to the Investigation.

I

(viii)
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(ix)

(x)

The Members of the Select Committee will cross-examine any

person implicated or concerned in any matter under investigation

and any witness summoned by the select committee.

Any person who is in any way implicated or concerned in any

matter under investigation may adduce material evidence on his

behalf in connection with the matter under investigation.

The Select Committee may call for any further evidence on any

point relating to any matter before them and may recall any

witness for further examination.

(xi)

(xii) Evidence shall be adduced by question and answer method.

(xiii) At the conclusion of the inquiry, the Select Committee will present

its report to the National Assembly for necessary action.

(xiv) The summons to secure or compel the attendance of witnesses

will be signed by the clerk of the National Assembly or a

parliamentary officer designated by the Clerk'

HON, ERrC G. SUNGU, MP,
CHAIRMAN
PARLIAM ENTARY SELECT COMMITTEE
INVESTIGATING THE DEATH OF THE LATE

DR. THE HON. ROBERT J. OUKO, EGH, MP.
Revised

March 7O 2OO4
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THE RULES

Coverage by the media of all proceedings of the Commlttee shall be

governed by and ln compliance with the procedure of the House together
with the following Rules:-

(t) The medla may take wtde-angle shots of the commlttee Room

used durlng the slttlngs of the Commlttee.

(ii) The wltnesses may use graphs, tables, efc,, whlch the media could

capture and use.

(iit) Any matters ruled upon or disallowed by the chair shall not be

captured and or reported upon.

a

(iv)

(v)

All information and material captured/recorded should only be

used for purposes of fair and accurate repoft of proceedings.

The information and material captured/recorded should not be

used for:

(a) Politica! party advertising or election campaigns, or
(b) commercialadvertising.

PENALTIES - FANCTTONS FOR BREACH

Non-compliance with the above Rules by a media
house/group shall elicit the following sanctions:

IM
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2 CAP. 6
Narloalaf Aerr@ powas and

Privilcges) lRev. l99t

Cf,AIIER 5
TIIE },I.ATIOIiLAL ASSEMBLY (POf,,ERS At{D

PRryILEGES) ACT
ARRANGBMENT OF SECTIONS

&cr&rt Pra3 I{rg,m11rx
l-.$ctdtb.
2-Imqanloir.

Prrr lF-*uuumr po Irerunrrrss

Ho{l,oomA of dqu[hdo b ouo rDpal.a-Imb Ar htrl rocdnr.5-Eoodo hm rrrc* fc dril Ott Oudng rrritr.
G-$ryioc cf civil 1roccrr.z-{tfht to G Atablr.f.garcfr ailo..-9-.€* d Coftcr.

tGCdrDo o[ htuibaBt!-!lpa&A ncnbcr hd io bc rrnrycr.
l2=*loooodCr Dd b bc qrdmod i! drtr
l3--Bonu to d& trttr'trt of rtreqcrr

Prrr III-*vm
lC&tu b cdr lbiho d furrt3-Abdtre ro ta ffi Uf nc.
l5--fHtacss fU [l tr-iliiGd on ciL
l7-Obindo to .oc gdo c b p,rro&oo Flrrltg-*tnrl d riu.ll'-Bvlfu d pocdryr in 6c Arcf or rct Gdr d!o b dE trfrd lm,
rydc '&[bl ro cldcno ed goecriol d rbEnc! O AnLU c.odc ro bo dldr! b.Edl,rqt rlth I -c d fu'UL Hrocrr,

Penn lV{n*lres lp ltrrrnr
2l-Prb orifuc.
221lf,co!6 rclodg to adoitrare so ttc emUy ot thcClanbcr.
2}-ottrr oftilR
z+-illcnbo d to rair rnd fu prodoll c ojpridr dErL cac.

P,rrr V--1t-ll' attotI'
2!-Iomlr Fi&t b, cd.' d b Ad, bb ffi 6e'rifuoa.
2G-fuIy lc Fili!8 [rlb apy d tr4iarl, *,Zr-Il*ct'xn oa Fnms r+irUo k;ldffi; t - of c6t, ttc eqUlr.
2}-fthtclin d poooodflnp riltod Efr"D-4ourr Er b qcrcb iEi,drcdn ir rry., d si d*fued 6sr of 6c ,tmUy.
30--Ofio ol tbc- Alscmblt 0o hevc poiltn, c, DofiE, o{fq.3l-Aturri-Gerr.ral ro sr;.rioo frduc.32--Ofias cqdizzbb.

!

148



Rev. l99tl
National Asscmbly (Powas atd

Privtlegcs) CAP. 6 3

+

CIIATTER 6

THE NATIONAL ASSEMBLY (POWEBS AD.ID
PRIVILEGES) ACT

Commcncemcnt: 22td April, 1952

An Act of Prrllenont to dochrc end dGfuG ccrt h Dorclt,
prlvltcgc rnd lnnunl0c of &c Nrdoel AdV d
of L. rodcr d to t{ffiorl enO[; b mp
hordo of io.Gh b to IUd AldM b
dr povtc n6fmf efuttb to d Go.ftrt
rl0di thc ptdrct of thc Ndqd Ass.oD$ b tlrc
potocdou to &o pcrmrs GnCoyd h lho prtlcda d
ttG rcpor6 rd o&cr Fpcs o! tto Natlod eraDf;
ud tor FupG hddotrt b c eonocOd tth ft
&rdotd

Penr l-Pnruunurv
l. This Act may b citod ts tho l,htiarel Asmbly

(Powcrs and Privilogos) Act.

2. In this Aa, oxoqt whoto tho qtort olb?iso
roquit*-

"Aseombly" ncar thc l,Irtiond Amblyt
"qllrnbotrD DCr! tho chrnbor in wtich tho prcooodlnf

of tho A$mbty rrc co!firctod, and lndudos eny grnffia
and phcc thsoin providod for nrobon of tb puHic or
ngrcontrtiru o( tho pr6t end aqy tobbi!+ oGc q !f,p.
cirots usod orchdvoly in ounoxion witL tb poocodafs of
tb Housol

"(lorlrto mons thc ponm rpptintod b to CH, b Oa
esailt;

"mmittcl' luns eny sttrdin& soasiuil sdu or
o&or oomnitb o[ tho Ambhn

'lourude" nos &o mrnube. of tho emUy G &o
ofrclrl romrd o( tho:rx!&s or erocdingr ttqcoG

.6q[ef' morur r mrobq d lh AmU16
"dG d the AlmUlf iffim uU & d &3

ArsamUy. rny pcrs@ rodng witia tho pdmtl ol tlc
Arrombly r& tho odcrr d tho Spa.k rnd eny DoUaa
ofioor on du$ wi&ln tho pcdnO of lhc erml$

2t oAlgta,
36 o{ l$t.
lJ.6&l/t53.
LI{.t rlSt
14 d r9tq
2r oa 116
aoa l97t

.lO o( lg!t.

silb.
IJ.acrrsr.

Irpato.Id l5r, r 1
@/t$qrrrxrtlL

LN.
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1 CAP. 6
National Assembly (Powers ana

PriYileges) lRev. 1998

"precincts of the Assembly" includes the Chamber, every
part of the building in which the Chamber is situated, the
ofrccs of the Assembly, the galleries and places provided for
the use or accommodation of ntembers, strangers, memb€rs
of the public and rcpresentativcs of the press, and any fore'
court. yard, garden, enclosurc or open spacc appurtenant
thereto and used or providecl for the purposes of the
Assembly:

Provided that any part of thc builclings, forecourt, yard,
garclen, enclosures or operl spllce nlay. by an orcler signed by
the Speaker and published in the Gazette, be excluded from
the foregoing definition, e.itht'r genernlly trt' for :;pocific pur-

fx)ses, and eithcr tenrporarily or perntnttently;

"serjcant-nt-Arnts" nlerlt.5 thc ncrsrln apptlinled lo be the

Serjeant-at-Arms of the Assembly;

"S;lcaker" n"reans lhe pcrson cleclctl to bc Spetkr'r of lhe
Assembly under the Constitution, and inctudes the Deputy
Speaker elected under the Constitution or any member while
for the time being presiding at a sitting of the Assembly under
the Constitution;

"stancling Orders" Ilteatrs the Standing Orclers of the
Assembly for the tinre being in'force:

"stranger" in relation to the Assembly means any person
other than the Speaker, a member. of the ,{ssembly or an
officer of the Assembly.

Plnr II-PRTvTLEGES exo IlaMumrrss

3. Where any member has been sentenced to death ot
imprisonment, adjudgod to be of unsound mind, adjudged
bankrupt, or convicted of any oftence prescribed under
section 35 (4) of the Constitution, the decision shall not have
effect for the purposes of section 39 of the Constitution until
the expiration of the period prescribed by a writtren law for
the entry of any appeal, or further appeal, which is open to
the member in respect of that decisi,on or, if an appeal is
entored within that period, until the final determination of
the appeal or further appeal, as the case may be.

4. No civil or criminal proceedings shall be instituted
against any member for words spoken before, or written in
a report to, the Assembly or a committee, or by reason of any
matter or thing brought by him therein by petition, Bill,
rcsolution, motion or otherwise.

a

{

Postponc.
ment of
dicquallfica-
tloD to
eoablc appcal.
4 of 193, Sch.

Imaunity
from legal
procccdin3r.
L.N.602l!%3.
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l'rivileges) CAP. 6

5. No membcr shall be liable to arrcst for any civil debt
excqpt a clebt the contraction of rvhich constitutes a criminal
offence, rvhilst going to, attending at or retuming from a sitting
of thc Assenrbly or any committee'

6. No procc'ss issued by arry court of Kenya in the

crsrcisc'. of its civil jurisdiction shall be served or executed
rvithin the precincts of the Asscmbly ivhile it is sitting' nor
shall any such proccss be servctl or executed through the
Spc:rkcr or any oflicer of the Assenrbly unless it relates to a

pcrson enrployed rvithin the precincts of thc Assenlbly or to
tlrc attachment of a lrtcntbcr's salary.

7. No stran-r:cr shall bc entitlcd. as of right, to entel or
:o remain within 1l1e prL'.cincls of the Assembly.

ll. (l)'l'hc Spcakcr lnuy front titttc to litttc issuc such
orrlcrs its hc deenrs ncccssilry or cxpcdicnt for the bctter
carryirrg out of thc purposcs of this Act. and rvithout prejudice
to the geuerality of the felggoing power may by such orders
nrakc provision for- -

{o)rcgrrlating thc adnrittarrce of strangers to and the
conduct of strangcrs within thc Chamber;

(6) regulating thc admittance of strangers to and the
conduct of strangers within the precincts of the
Assembly and any part fhereof othcr than the
Chamber; and

(c) the deduction from any moneys due to a member in
pursuance of thc National Assenrbly Remuneration
Act of any amount payable by that member in
respect of refreshments or other facilities made
available to members within thc precincts of the
Assembly.

(2) Copies of orders made by the Speaker under this
section shall be authenticated by the Clerk and exhibited in a
qonspicuous position in the precincts of the Assembly: and
the copies when so authenticated and exhibited shall be
deemed to be sufficient notice to all persons affected thereby.

9. The $peaker may, from tine to time as he deems
expedient, issue directions in the form of a Code of C-onduct
regulating the conduct of members of the Assembly whilst
within the precirrcts of the Assembly other than the Chamber.

5

Frccdom from
arrcst for
civil dr.rrt
during scrrlon.
t-.N.6mi l!xt.

Scrvicc of
civil proce,s.
r_.N.60:i t96l

It,cht to entcr
Arcobly.
l_.N. ('1)-/19.).'1.

llpcakcr'c orderr.
l._ N.60:/196J.

cep. 5.

C-odc ol
Conduct.
14 of 1966, r. 2
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Privtlcges) [Rev. 1998

Cmntuaol
Prlvllc;r.
14 ot t966. r. 2.
l0 oa l9tl.

10. (l) There shall bc ostablishd a commhtrc, to beknou,n as thc Cotrmittee of privilcgcs, consisdnj'of tnespcakcr and Gn other memben of tt. art*,urv Goi, it.
chaiirnanship of tho Speaker.

o) rhc ncmbcrc of the committcc of privilogos other
thrn thc-spcatcr 

'bdl 
bo aminatod by tho S.r.d;i a;r.

mittoo of tho Aseonbly.

,,-. 131- T. q:rot- ol the Comniioc of hivileges eetab
r,sbec under subccctiloa 0) sirall bo eix inctuding the ihairman,b,t othcnvisc, subicpt to this Act, tho committi ,ii"ri*iri"t.
its ouD mcctirgs and its own prooodure.

(0 Tho Committcc of privilegps shall, cithcr of its own
motion or as a rcsult of-a-compl-aiat maie,Ui ani p.r;,
inquirc-intg 

-any_albgod breacir by any mimbci of the
Arccmbly of thc codc of cooduct h;o.d irarr ri.tLn-q,'L,
in,o-any co'ndrrct of an-y- mcmbor of tho nssemuly;iiirii'tt,
prccincts of tho Aroombly (other than thc Chambcr) *ni.n],
allcged to have beea intendod-or litcly to rrn.ciaavcrse-tv-on
thedignity or intcgrity of thc Ar*-bti or thc mcmber rhercof.* q bo cgnrrary to th bcst intcreolr of thJ Ardtii;;;,
mombgs thcrcot

(9 lto Committco of frlvifcgos rhall, aftor such inqui,ry
aa is rcfcflld to in sutsection (c)] report i,ts ooai"grlo- tn.Assmbly togehcr with suoh recomniendationJas I init,
appropriaEo

- 
' (O Tho Arscmbly lhell, in aoco,rdanco with rulcc medebv it (whirfi rures nooi not bc publr-hei in oJoazctf);;.

:i9* tnq rcport and thc rt ooin-Ortions thereon .rrJ,.Vtake such disciplinary acrion againet th,;;;L;;'#i.ir.h
as may be provided by .those nrles.

^.ol Any hisciplilary action such as is rcferred trp in sub-ytioq 16) may iaclude suspension frogr fre *r,o;f;h;
Asrmbly.

11. Where any mcmbcr ol the Assembly ia, undcr theStaoding Orders ol yn+r *"ri* iO, ouspende.d from thcccrvico of the Asscmbly, he shall, during &c pcrioA 
"(;;;sbo and for. the- purposes of tfos eci, E; i;;;;';E;

stranger and in additios hc shalr not enter thepreciacts oiitoAssoebty witbout the written conseot oi 
" Spl"irr_-

lr- No proceedings or decision of thc Asscmbly or thccommittcc of privilcgei acting in accordan., *itr 
-ini.,'eri

shall be questioned iu any cou-rt.

Srr,gcdod
mmbcrdcood
to bo areopr.
11 of 19(6,, r.2.

Proocd&ry
nor to bo
qucltoocd
In corntr.
U ot.19(i., c.2.
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13, Thc Speater. thc Serjeant at Arms and eny other
o6csr authorized in that behalf by orders issued undcr
scction 8 (l) (a) or (D), may at any time order lny stranger
to witbdraw from thc Chambcr or thc prccince of the
Assernbly.

Prnr.Ill-Evmrrrcs
14, (l) The Assembly or any standing commitlcc thcrcof

may, zubJcct to the provisions of sections 18 and 20, ordcr
any person to attcnd before it and to give evidencc or to
producc any paper, book, record or doctrment in the posscs-

sion or undcr the control of that person.

(2) The po$,ers conferred by subscction (l) on a standing
committee may be exercisod by any othor committee which is
specially au&orizod by a resolution o( thc Asscmbly to exdr-
:ise thosc ircwers in respect of any matter or question specified
in the resolution.

15. (1) Any order to attend to give evidencc or to pro
duce documents before the Assembly or a committee shall bc
notifiod to the person required to attend or to produce thc
documents by a summons undcr thc hand of ttc Clcrt isucd
by thc diroction of the Spcaker.

(2) In every summons under subscction (l) thcre shall
bc statod thc timc whcn and the placc whcre the pcrron
sumnonod is rcquirod' to attend -and tho partictrlar docu
rncnts which hc is required to produce, aad thc summons
:hall be served on the'p€rson mentioned therein cither bv
delivering to hinr a copy thcreof or by leaving a copy the.reof
at his usual or last knorvn place of abode in Keni,a with sonre
adult person; and there shall bc paid or tendered to the person
so summoned, if he does not reside within four miles of the
place of attendance specified in the summons, such sum for
his expenses as may be presctiH by Standing Orders of the
Arscmbly.

(3) A summons under this section rnay be scrved by an
officer of the Assembly or by a police oflicer.

16. The Ascmbly or any committee may require that
any facts, mattcrs and things relating to the subject of inquiry
before it be verified or otherwise ascertaincd by thc oral
examinatien of witnesses, and may cause any such witneescs
to.bc cxamincd uflid oath, which rhc Speaker or thc chairmen
of the committee, as the case may be, or other persoa spocially
appointed for that purpose may ddminirtcr.

Por toodcr
dtHrrrll
olrtlsnt3o.
L.N.60rltr3.

Pot.r 3o
or{rrnduco
oltrttam.
L.N.6sllt$3'

Atlndrlcato
bGoodio{ bt
a@ot.
L.N.602/r95t.

wluoerrrf
bCtl.ilrai
ool!l.
L.N.6@[96'
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Objcction to
rn3wer qucation
or to producc
papens.
1_.N. 602/ 1963.

Privilcaa of
ritncr*r,
L.N.602/te63,
L.N. t7l1964.

17. Ql Whcre any person ordcred to attend to give
evidence or to produce any paper, book, record or document
before the Assembly refuses to answer any question that may
be put to hinr or to producc thc puper, book, record or
document on the ground that it is of. a private nature
and does not affect the subject of inquiry, the Speaker may
excuse thb answering of the question or the producti,on of the
paper, book, record or document, or may order the answering
or production thereof.

(2) Wherc any person ordered to attend or to gil'e
evidence or to produce any paper, hook, rccord or clocrrment
lleforc ltny committee refuscs to answer any question fhat may
be put to him or to produce the paper, book, record or
document on the ground that it is of a private nature
and does not affect the subject of inquiry, the chairnran of
the committee may report his refusal to the Speaker with the
reasons therefor; and the Speaker may thereupon excusc th,j
answering of the question or the production of the paper,
book, record or document, or may order the ansrvering or
production thereof.

. 18. (t) Every p€rsoll summoned to attend to give
evidence or to prduce any paper, book, record or document
before the Assembly or a committee shall be entitled, in res-
pcct of that evidcnce or the disclosure of any communication
or the production of any paper, book, record or document,
to thc same right or privilege as before a court of law.

(2) Except with the consent of the president, no public
officer shall*

(a) produce before the Assembly or a cornmitt'de any
paper, book, record 91 dscrrmgnf; 6j

(D) give evidence before the Assembly or a committee,

relating to the correspondence of any naval, military or air
force matter, nor shall secondary evidence be reccived by or
produced before the Assembly or a committee of the conrcnts
of any such paper, book, record or document.

(3) Except upon the di,rection of the president, no public
officer shall refuse-

(a) to produce before the Assembly or a committee any
paper, book, record or document; or

(D) give evidence before the Assembly or a committee,

1
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relating to the correspondence of any civil department or to
any matter aftecting the public scrvice; and secondary evidence
shall not be received by or produced before the Assembly
tur a committeo of the contents of any such paper, booli, record
or docuurcnt lvhich thc President has directed shall not be
prtxlucul.

19. (l) No member or officer of the Assembly. and no
person cmployed to take minutes of evidence before the
Assembly or any committec, shall give evidence elsewhere in
rcspect of the conten,ts of those minutes of evidence or of the
contcnts of any document laid before the Assembly or that
committee or in respect of any proceedings or examination
held before the Assembly or that committee without special
leave first obtained.

(2) The special leave referred to in subsection (1) may
be given during a recess or adjournmen,t by the Speaker, or
in the absence or other incapacity of the Speaker, the Clerk.

?fr. Wherc at any time any qucstion arises in the
Assembly or in a committee in regard 0o-

(a) the right or.power of the Assembly or a committee to
hear, admit or receive oral evidence; or

(D) the right or power of thc Assembly or a committee to
perusg or examine any paper. book, record or docu-
ment or to summon, direct or call upon any person
to prociucc any paper, book, record or document
before the Assembly or committee; or

(r) the right or privilegc of any person (including a
membcr of the Aosembly or committee) to refusc tq
produce any paper, book, record or document or to
lay any paper, book, record or document beforc
the Assembly or committce.

tlrat question shall, subject to the preceding provisions of this
Act, and exccpt in so far as express provision is made in those
provisions for the determination of that question, be deter-
mined in accordance with the usage and practice of the
Commons House of Parliament of the United Kingdom.

Plnr IV-OFFENcES .lNo PrNelrrrs
21. Any person who before the Assembly or any com-

mittee intentionally gives a false answer to any qucstion
material to the subject of irrquiry which may be put to him
during tho course of any examination shall be guilty of an
offence under section 108 of the Penal Cocle and liable to the
penalty prescribed by the appropriate section for that offence.

[:ridence of
proccadings in
tho Arodly
or aoy
committoc nol
to bc givcn
without lcsvc.
r..N. 602/t963.

Quertionr
relatinS to
cvidcnct and
proluction of
documents
bcforo tho
Aucobly or
conrmittcc to
be detcrminod
in accordancc
with usage of-
thc U.K.
Parliamcnt.
1,.N. (r02/1963

Fdrc ctidcace
L.N. 602/1963

Cap.63.
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Oflcaccs rcladng
to rdfriltr.oce
to the Arscmbly
or tic
Cbenber.
L.N.602l1963.

Othcr oficnccs.
J6 of 1961, s. 8,
L.N.603/t963.
l0 of l9tl.

22. Any person, being a stranger, who-
(a) enters or attempts to enter the Chamber or thc pre-

cincts of tbe Assembly in contravention of any order
of the Speaker; or

(Dr fails or refuses to withdraw from the precincts of the
Assernbly or the Chamber when orderod under
$ection 8 so tO tlo: or

(c) contravenes any order made under this Act regulating
the admittance of strangers to or thc conduct of
strangers within the precincts of the Assembly or the
Chamber, or any rul€ or order made by the Spoakcr
undcr the Standiog Oiders,

sl:all be guilty of an offence and liable, on conviction before a
subordinate court of the first class, to a {ine not exceeding five
hundre<l shillings or to imprisonment for a term not exceeding
three months, or to both such fine and imprisonment.

23. Any person who-
(a) disobeys any order made by the Assembly or a com-

mitl* for attcrrdance or for ltroduction of papers!
books, documents or records, unless his attcndance
or product'ion is excused under section 17; ot

(D) ysfu5* to be examined before. or to answer any larvful
and relevant question put by, the Assembly or a com-
mittet . tr,nless refusal is excused .under section 17; or

(c) olters to any member or odc, of the Assembly any
bribe. fce. compensation, gift or reward in order to
influe.n :c.'him in his conduct as such member or
ofrcer, or for or in respect of the promotion of or
opposition to ariy Bill, rcsolution, matter, rules or
thing submitterl to or intended to be submitted to
thc Assembly or any committoc; or

(r/) asyrults. obstructs, molests or insults any member
c()nlins to. being v,,ithin or going from the precincts
of the Assembly, or endeavours to compel any
rncnrber bv llorce. insult or menace to declare him-
sclf irr fa.,,,,.t: r ()f ()r ag:rinst any proposition or matter
pending or expected to be brought before the
Assembly or any commi,ttee; or

(e) assaults, interfercs with, molests, resists or obstructs
any officer of the Assembly while in the execurion of
his duty; or

(fl creat,.:s or .i.,ius ir ar,v disturbance which interrupts or
is likely to interrupt the proceidings of thc Assembly

a

t
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or any committee while the Assenrbly or committce
is sitting; or

(g) presenls to the Assenrbly or a coulmittee any false,
untrue. fabricatcd or falsificd dcrcument with intcnt
to deceive the Assembly or committee; or

(ft) publislrcs any false or scandalous libcl on thc Asscnrhly
or its prooeedings; or

(r) speaks words defamatory of thc Asscnrbly or its
proceedings,

shall hc guilty of an olfcncs and liablc, on conviction before
a subordinate court of the first class, to a fine ttol excoecling
trri'o lhousand shillings or to imprisonment for a lerm not
exceeding twelve months, or to both such fine attd imprison-
msnt.

2,4. 0) No member shall accept or receive either directly
or indirectly any bribe, fec, c()mpcnsatiou, gilt or reward for
or in respect of the ;rrontotion of or oppositiorr to any Bill,
rcsoluliorr. matter or lhirrg sul''mittod or intonclcd to bc suh-
mitted for the consideratiotr of the Assembly or any committee.

(2) Any Jrerson rvho acts in con'travention of this section
shall be guilty of an oflcnce ancl liable to imprisonment for a
term not cxcecding tu'o ycars or to a fine not exceeding ten
thorrsand shillings, or to both such imprisonment and fine, and
every bribe, fee, compensation, gift or reward accepted or
received by him shall be forfeited.

Panr V*MIScELLANEoITS

25. Upon arry inquiry touching thc privileges. immuni-
ties.and powers of the Assembly or of any member, any copy
of the journals printed or purporting to be printed by the
Government Printer shall be admitted as evidence of those
journals in all courts and places without any proof being given
that such copy was so printed.

26. Any person who prints or causcs to be printed a copy
of any Act now or hereafter in force, or a copy of any report,
paper, minutes or votes and proceedings of the Assembly
as purporting ,to have been printed by the Governnrent
Printcr or by or under the authority of the Assembly, or by
the Speakcr. ancl it is not so printr'cl. or tenders in evidencc
iul! c()py purlx)rting to bc'srr prirrtcd klto$in. thut il. was ttot

Mcnrberr not
to reccivc
rcward for
promotion o[
or opposition to
Blllr, ctc.
36 ol 1961, r.9,
L.N.602/t963.

Joumelr priatcd
by ordcr of
thc A$cobly
to bo rdmittod
as cvidenco.
r,.N.602/1963,
L.N. Ell196,1.

Pcarlty lor
prbtla3 hbc
cory of Act,
lournrl, ctc.
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Protcction ol
pcrlolu
rcrponsibh for
publlcrtions
ruthorlzcd by
thc Asscmbly.
L.N. 602lr963,
L.N. t1l1964.

Publicrtioo ol
procccdln3r
without melicc-

Courts aot
to oxauiro
jrrrisdiaion in
rupct ol actr
of Spcaler and
officen of
tho Ascobb.
36 of l!)61, c. lt.
L.N.6(n/t963,
L.N.87/t96,1.
Ofhcer of
ti. Arcbb
to havo porcn
oI policc o,ffccr.
L.N. 6(n/1963,
L.N. E7l196,1.

Attorncy-
Gcncral to
eenctio
prosocutionr.

Of,coccr
cqnizrblc

so printed. shall be gurtty of in ofiencc ald liablc, oh con-
viction bcforc -a. subordinate court of thc first class, to
imprisonment for a torm $ot exeoding thrcc ycars.

27- Any person, bcing a dcfondant in any civil or
criminal procoodings institutcd for or on' account or in
respoct of the publication by him or by.his scwant. by otder or
under thc authority of thc Assembly, of any rc?orts. p&pers.

minutes, votes or proccedings, may, on giving to the plaintiff
or prosecutor &venty-four hours' writtcn noticc of his intcn-
tion, bring bcfore the court in which the procoodings arc
bcing held a certificate under thc hand of thc Speakcr stating
that the reports, papers. mioutes, votcs or proooodings in
respect whereof the proceedings have bbcn instituted were
publishcd by him or by his servant by order or under the
authority of tho Aisembly togethcr with an affdavit vcrifying

[hc ocrtificatc, and the court shall thercupon immodiately stey
thc proceedings. and evcry procass issued therein shall be
cleomed to be finally dercrminod.

?A. In any civil or criminal proceedings institutcd for
publishing any extract from or abstract of any report. paper,
minutes, votos or procdings refcrrod to in scction 26, if thc
court is satisfied that thc cxtract or ebstract was publfuhcd
bona 6do and without malicc, judgmcnt or vetdict. as'tbo
casc may be, shall be entered for thc dcfcndant or accuecd.

29. Neither if. Sp."to nor eny ofrcor of tho Asscmbly
shall be subject to the jgrisdiction of eny court'in iwpect of
the exercise of any powcr conferrod on or vestod in tho
Speaker or such oflicer by or under this Act or tho Standing
Orders.

30. Every ofrcer of the Assembly shall. for thc purpoecr
of this Act and of the application of the provisione of thc
criminal law. have all the powers and enjoy all tho privilegas
of a police ofhcer.

31. No prosccution for an offence undcr this Aot shall
be instituted except with the written sanction of ,the Attorncy-
Creneral.

3L Every oftence under this Act shell be cognizable to
the police.

-+
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From the Clerkof the House of
R B Sands
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l6 December 2003

LL -.

0 et' ,4 )

NormallY , when mY PreCecessors have sent out their Pre-Christmas newletters, the new session of

Parliament, which customarilY has been opened sometime during the first few daYs oiNovember,

would have been well lar:nched and the House would have been making good Progress with the

initial stages of the Government' s new legisladve Programme. This Year the State Opening oi

Parliament took Place as recentlY as 26 November and, at the time of writing, not one of the

Government 's new bills has Yet received a second reading. 2004, which is widely predicted to be

the last full Parliamentary year before the next general election, therefore promises to be crowdeC

and contentious.

The Hutton InquirY

In the meantime this newsletter will concentrate on-the main political event of the summer' the

Hutton inquiry. Atthough this yT-1 G";.r!qr;; *9": than parliamentary inquiry' and I and my

colleagues had no air*,'ltp"*ibility f";;;it;;*'heless had a stong parliamentary content and

occupied a considerabre arnount or,oy-*i other clerksi time-and attintion during what might

otfr.t*it" have been the summer holiday period'

you will recall that in my last letter I referred to the dispute between Downing Sreet and ,he

BBC, played out U"iore the Foreign iiI* C"t"-io:: .* -th? .early 
sqmler' concerning the

significance of weapoas of mass a.rt*"io" in the British decision to go to rT ar in Iraq' My

signat,rc was hardf d[ oo my retter t*J r use this expression riteralry, rather than figuratively)

when this very pubric dispute brew up io 
" 
* boin tragic and w!ol[ unexpected. By the

following day -lg July _ news u"g*.to "."rg. 
of the_presirmed (and subsequently confirrred)

zuicide of the Government weaPo'ns .d;t;;il David Ke]ly' whosg possible iole as the BBC's

informant had become a ceutrar'elem."t in llr ,rgt*ent. within a firrther tweaty-fo,r ho,rs the

prime Minister had hnnounc"a 
" ioaitirf-i"q"ity-ioto the circr:ostances surrolErding Dr Kelly's

4eatb. and these circupstances wsre- g*."r,,i 
"gr."d 

to include the evideace gven to the Foreign

Atrairs Commiuee both bv Dr Kellv I-;if';'lv ryo.d:vt b"f9* ni: a:"4' and bv the BBC

jor:rnatisr involved (Mr Andrew Gillig-)t ;;-ih;;;y itsetf' The Ho,se ha4 on the evening of 17

Iuln gone into tne supmer recess' -i.n1"" Members and Officers were fast departing &om

i^I .,',t- I
I

il
ll
il
U

. : urijlC,E

4tt,

Wesminstcr.
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...... a court or other Place?

The form of the Inquiry chosen by the Governmenr created a number of probiems which might, in

different circumstan..r. hur. been resolved bi' the House irelf. In particular it raised the difflrcult

question of what evidence could be given to the Inquiry by either Members or Officers without

compromising the protection enshrined in -nfiicle Dlof the Bill of zughtsr - long regarded as the

cornerito;ne 6f fieedom of speech not only in Westminster but also, of course, in many othbr

Commonwealth jurisdictions. lnstead of a formal tribunal appointed under the Tribunals of

trqrf.y @vidence) Act 1921, this Inquir,v was entu.sted to a senior judge (Lord Hutton of

Bresagh)'sitting alone, with neither e,rid.nii"l nor penal powers. The establishment of a tribunal

under the l92l Act would have required the recail of both Houses, but in any case it is likely that

in prefering a non-statutory lnquiry the Government was mindfirl of the advice given by a former

Anoroey Glneral in 1999 - to tt. .ii."t rhat a starutory tnbunal migirt be regarded as sufficiently

similar to a couii to ccnstitiite a "place out of Failiament'' for the purposes of A:ticle D( ald that

such a tribunal wouid therefore be "precludec from exc.rnining pto...aings in Puliament"2. The

impiication of that opinion was that i non-stuutoq; lnquiry rvould not be precluded from including

parliarnentery pro...Ci.rgs in its investigarions- This. however. wils on-ly the view of the then

it o*.y Ceneiat; and it-is curious that although rnost ofArticle t\ (and particularly the meaning

of "questioneC or impeachei") has been muileC over at length b.v- our courts dunng the last l*o
centuries, the meaning of t-he final. and eq',rally cr:cial. phase appeers never to liave been subject

to judicial interpretatiln. IUy' own view is that a judicial inquiry. however appointed. should be

regarded as covered by the Bili cf FJgitts.

Two factors. however. were unquestionable: rhat the meiia (and presumably the ilubiic) e,'lpectec

the Foreis Affairs Committee to cc-opente fulli' uith Lcra Hutton's Inquiry, and that the

Members concerneC. at a iastiil' ccnvened meedng of tte Corn:.nittee, had resolved that the.v-

would co-operate. Vr,'hil-e. ..herefore. ;t u'as cleu that no Menber ccuid be compeiieC to give

evidence to Lorci liutton3, ir was equally clecr that it woul<i have been impracticable to seek to

prevent them so doing voiuntarily. io -*il.r. shonly afterr*'ard.s. Lorci Hunon'*rrote tc the Spealier

io seek g,,.r.idance ooih. appiication of privilege. he was sent a suitably cautious but pra3:natic

reply.

Another oroblern was that the areas of questioning Lord Hutton outiined at the beglnning of his

rnqurryt ilent scme way beyon<i issues ,uhi"t could be revealec either by individual Members in

oral testimony Jr by the Committee's publisheC e.ridence and Reports. As recormted belou', the

Comrninee itself took its own decision. soon after the Inquiry's terms of reftrence were

announced, to submit a whole riuge oi working papers whilh, if required by a court, would

certainly require a Resolution of thi House, ,t lrtuy malies clear.5 These were reported to the

House atthe ne* oppom:nity. - six weeks after they had reacheC the Inquiry'

The Hutton Inquiry therefore took place in a someu,hat ambiguous constitutional aturosphere. I

was. howev.r, ,.asr*.d not only by Lord Hutton's initial willingness to seek aClice, but als^o by

his subsequent acknowledgement, during the Inquiry's proceedings, of the importance of the

principle of ..mutual comi!" (or mutual respect) between legislature and judiciary. It is to be

, .,That Ure freedom of speech and debates or proceedings in Parliament ought not to be impeached or questioned in

anv court or place out of Parliamenf.

' li.oott A.ori ttr. Joint Committoe on Parliamentary Privilege, Session 1998'99, HL Paper 43-1, HC 2 I 4-I, para 93 .

' Uiyez* edn), p 90.
. io.[,ri'iog "Oeieaso* for t]re respective appeanlnces of Mr Gilligan and Dr Kelly what evidence was given by

thcm; thclc[ability of thc evidence given by thcm; and the nature of the qucstioning of them".
t Moy,pp90-93.
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hoped that his report (expected in the New Year) will nirn out to reflect that principle when

addressing matters intern; to the proceedings of the llouse and its committees. But the whole

saga does'tend to reinforce the viiws of many of us that there is a need for some statutory re-

statenaent of the priuil"g.r of the House, as recommended by the 1999 Joint comnittee on

Parli amentarY Privile ge.

...... and the Foreign Affaim Committee

Members of select committees are used to asking the questions. Their job is to scrutinise the

actions and policies of others. But the establishment of the Hutton Inqurry placed the Foreign

Affairs Committee in the gnusual position of its own activities (including the activities of its stafi)

being subject to searching scrutiny.

Once Mernbers, wish to co-operate fully becarne clear, the committee staff moved quickly to

collate documents *hich mighi be relevant to the Inquiry. Ivlost of these were internal committee

papers, of a kind normally k-ept private under the 30-vear ru1e.6 Other papQrs were already in the

p"Lri" domain - including tle h:u transcript of Dr Kelly's evidence. The internal papers, all

irepareC by the Clerks, iell Lnto four broad categories: briefs setting out suggested lines of

q,r.rtiooiog of wihesses; the notes prepaiec !o1 the chainnan before each meeting; informal

minutes of meetings; and the u.anscript oithe evidence given in private by Mr Gilligan on i7 July'

Relevant 
""o.rporrdence 

was also identifiec. E-mails were archived. in case they too should be

required.

When they met at the end of juiy Members both authoriseC the provision of these papers. t9- m.t-

"0"- 
and agr.ed io a.t.gut. to their Chairrran the authoritv to make fiirther papers available if

i, iri, iuag,ent this was ,r-...rrory. They arsp agreec to allow the clerk ro assist the Inquiry by

attending in person if requested. Althou-eh the ComTiuee felt confident that it was exercising

powers i*u.a from the Aour.. there caJbe lirJe doubt that, if the House'had been sining, such

io"rrioo, would have been decided in the Charnber. and not on the Committee ccrridor. There

** oo preceCent for the Coamittee's d.ecisions, but these wer= uncharted waters, and with the

House in recess, the sensible, pragraatic course appeareC to be for the Committee to decide them

for itseif.

The techniques adoptec by Lhe Hutton inquiry were innovative in several respects. qith

i*pr.r=ir. speed, it'establiihed a websit. ott which a great mass of documentary information

(much of it hitherro .rrryiog a securiqv classification) could be made available to the public' The

small courtroom deep in'the-Royal courts of Justice in which its proceecings took place was soon

equipped wi.th screens fcr all thcse present, on which a live transc1ipt of oral evidence was

arpiuy"a, alongside the text of documents referred to in evidence (other than witness statements)'

The tive transcript was produced by stenographeis.using a computer-aided system, similar to that

*sed for preparing liveieletext dijplays o1teievision news broadcasts. A corected version was

available on the I";dry';;ebsite hrice daily, within two hours or so of the conclusion of

pro".riings. The documents referred to at eaih session were similarly available, having been

scanned by the Inquiry,s secretariat. It was all a bit different from what parliamentary committees

are able to do, Urt ii** achieved, of course, with greater resources, and in response to huge

demand from the press and public. One of Lord Hutton's earliest decisions, however, was not to

allow the televising of anything other than the opening and closing siatements. Explaining this

a."irioo-*ni.n oJio*r" disaplointed the broadcast medi4 Lord Hutton referred to the pre!:ue

which he believed O, f.Uy himself had felt when his appearznce before the Foreign Affairs

a

6 under which no rmpublished documents may be released to tre public'

o* puUfi""tion urd Llcasc arargcmQnB to meot tbe requiranants of the

whi;h I expect to writc to you next July.

We are currently in the proccss of revising
Frcedom of Infomration Act 2000, about
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Committee was televised. Whether he will gomment on this aspect of committee proceedings is a

question we await with some interest.

The committee Chairman, Mr Donajd Anderson, and one other committee member (in a personal

capacify) gave oral testimony to the Inqu,ry in late August: none of the staff was, in the event,

,ri..a to.ao so. Like all witresses dr:ring the first p-hase, the Members were examined by Cor:nsel

appointed for the Inquiry, James Dingemans QC.? As was the case with other witresses, Lord

fiuttoo himself intervtnJd from time to time. The questioning was at all times courteouso but it
was thorough. The mass of written evidence which the Inquiry had receive{ from government

deparUnents, from ttre BBC, from the Foreign Affain Committee and from others *as used to the

full. For anyone accustomed to nrnning a select committee inqurry, the dynamics were familiar,

but the process was different, and of considerable professional interest to those clerks who

attended.

One obvious difference from committee proceCure was the Inquiry's use of Counsel to exarnine

witnesses. Lord Hutton hirnself asked Mr Anderson whether parliarnentary committees should

consider psing Counsel in this way, as of course occurs in the US.Congress and in some other

legislatures. t tr aoa..ron - a ba:rister himself before becoming an MP - wisely replied that this

wns a matter for the House as a whole to consider, but cautioned against allowing committee

proceedings to become, as he put it, "professionaliseci". ln one of &e few mor^rents of humour

associatedwith this sad episode, Lord Hutton observed that he "was not suggestins more work for
the Bar."

What Lord Hutton will suggest in his Report remains to be seen. His conclusions n'ill certainly be

studied closely in Parliamint aad elsewhere. Moreover, the implications of the method by which

the Inquiry proceeded - exposing to public scnrtiny a vast array of internal Government PaPers, as

well as many ccnfidential parliamentary documents - is likely to have an impact on the ongoing

debate both about the powirs of parliamentary committees to obtain the former, and of the public

to see the later,. Not srlrprisirgly, some of us harbour the hope that the Inqurry witt Ue regarded by

all concemed as a one-off response to a unique set of circumstances, and certainly not as a
precedent for thc future, although some younger collpagues at least may rather envy the hi-tech

facilities so speedily made available!

Yet more on Article IX

This has been a year when we have had good cause for concem about the principle of
parliarnentary freedom of speech enshrined in Article D( of the Bill of Rights. Not only did the

Hrfmn Inquiry allow what amounted to a de facto "questioning" of the proceedings of a Commols
committee. *e were also faced with a Government Comrption Bill (cur:ently in draft form only)

which would specifically over-ride the prohibition on the questioning of proceedings in Parliament

in comrption 
-cascs, qfrether involving a Member of Parliament or not: under this proposed

Iegislation, anything said iD the Hor.se or a cornnrittee could be used as evidence by a *q{ if
g;.-r to a clarge-of comrption, and this worild appt, both to what is said by Mempers an{ u&.at

I r"ia by wioei-es. A mbust Report from a loint Committee on the draft Billr made some

destucfive criticisms about the bill as a v&ole and about the over-ride clause in particular, but it is
not yet clear ufiether the Goveroment is prepared to back down One hopeful sip is that thc
proposal did not rc-appear in the Queen's Speech in November, and may tterefore not appear in
nondraft forq for the time being.

7 in a rocond phasc, somc witocsscs from ttrc BBC aud the Goveramcnt @rt nonc from Parliamant) were rtcallcd to

Occ orcdonios atso from Counsct for 6e various parties, inclding Dr Kelly's frmily.
t RA;rt fr@ d'c Joint Corunrittsc on thc draft Comrption Bilt, Scssion 200243, HL Papcr l57,HC 705, paras l0l-
xr5.

t62

a



,

There have, however, been solne encouragllxg siry elsewhere' In Decembet 2002 we won a case

(thpr case) in the European 9offi oiri*rL-nignr in Stasborug (the kind of supra-national

procedr.:refromwhichmostofyou*.nodoubtgladtobeimmune!),whichfoundthatthe
absolule nafire of parliamentary pti'it"gt rys ju$nt{ .* " 

protection of freedom of speech'

;;iil.daGeaiy-aetam=atciitlhe *6rd; spoken by a Member. This judgment justifies some

optirnism that oru r*op"*'commitments'will noi in practice suborn this most cherished of

parliamentarY Privileges.

F,rtherrrore, the Law Lords in late Jury passed down a significant judgment clarifying the

interpretation in ;;;r;;- H;P oi rt. ii*itr on the exrent to which the cor:rts can draw on

ministerial statemeiiiuod orh., p*ti*.ntu.y.material when seeking to constnre{egislation which

is arnbiguons, obscure or anomalous. Althtugh the 91e in question (the Wilson case) in fact

e>ctended the range of matters which the cor:is could examine by reference to parliamentary

material, this was only to cope with the new task imposed on them by the Human Rights Act 1999'

of assessing th" 
";;ip"iiuiri 

y of united Kingdom legislation with provisions of the E,ropean

convention on Human Rights. rue raw rords; recognltion of the limits which shouid apply, both

in constnrction and compatibility .*es, *us a welcoire sign of their continuing recognitiolgf q:
force of Article D( of the Bil of Rights. That said, I f"; that the ambiguities of Article D( wiu

continue to create ,ipin"r", probleis of interpretation, particularly in this new litigiorc age.

CyV-over of bills

This year has arso seen some procedurar changes and specifically provision for the carry-over of

public bills. Th""gh;;;"fi;y;i'*n pot.;Ule to carry a private bill over from one session to

another _ either by a suspension at ttre ena of one session oi a revival at the start of the next - it
has not been the normal pracdce ,o .rtv *er public bills. An exception was made is the case of

the Financial services and Markets gili, which was carried over from session 1998-99 to session

lggg_2000: it *as i"ported to the HoL" at the end of *re fust session so far as it had been

amendeC, then lay Lo tn. Table ,ntil the second session, when it was intodueed afresh'

A new sessionar order agreed to on 29 october 2002; and effecive for the remainder of this

Parliament, now makes provision rot ortty.vgr 9f PubJic bills' under that order' a bill can be

carried over by rotio' If a bill ir rurri.Jo"er, it is teprintd (as amended in the previor:s session)

ds a new bill, and.notices of emendme;,-;; chuses T9 n.* schedules tabled but not disposed

of in the f.rst session are automati"u[vlprint"d. Two bills, both of which had completed-th9ir

cornmittee stage t; session but had" thrl pro"od"d no further, have be'-n reintroduced this

session taking advantage ofthe new procedure'

Pey for Select Committee Chairmen

On 14 lvlzy 2002,the House debated a packagc.of.p'ryi,'ls from the Modernisation Committee

and resolved that the Review Body on denior-sarrilr (ssRB) shoutd be invited to consider what

Jatiora rqnuneradoo * "pp.iti"t" 
for chairmen of select committees'

ssRB duly reported to the Leader of the House on24 January zoo3,but the Crovernment did not

publish tt" ,.porti, ;ul-n-rury, th" day the Ho,se rose for the summer Recess. The report

Lontained four recommendations :

e rl*llay(22"dc&), W9l-9L
to cm 5573.
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o payment should be made only to the chairmen of the deparbnental select committees, and

Lf certain other committees described by SSRB collectively as "externally focussed

'cross-departmental' committees", but with the final decision on which committees

should be included resting with the House;

. asingle level of additional payment should be rnade;

,, the sum should be f 12,500 per annum above chairrnen's other parliamentary entitlements;

and

o bbfore intoducing the extra payment, the House should decide on *'hether or not

Chahnen of the relevant committees shouid relinquish "paid or conflictlng" outside

interests.

The Leader of the House therefore asked the Committee on Standards and Privile-ses to look into

rhe matter of chairmen's outsicie interests, and to report its finciings to the Fiouse in the aurumn.
'.he Committee duly. reported in October (SLx'Jr Repor! HC 1150). It noted that it had received no

evidence argUing that the present aranger:ents aimed at ensuring that outside interests of those

who chair select committees do not generally conflict with their responsibilities. nor compromise

th:ir effectiveness in this role. 'were either ineffective or inadequate. It also lookeC at the position

in Austalia, Canada and the United States, and found that in none of these were chairrren

(wherher paid or unpaid) subject to additional restrictions by virtue of their ofiice. The llouse itself
do"r.rot'impose uaaiiiorrJ restrictions on any other paid ofiice holders.llThe Comraittee

thErqfore concluded thal as a matter of principle, payment alone did not justilr imposing

additional restrictions on chairrnen' s ou8ide interests.

On the practical level, the Committee was concerneC that there should be no question of, nor an;v

appearance of. double payment-from both a chairman's salary and an outside interest, for an

outside acdvity "arising primarily as a result of the chairrranship". Nor, like lvlinisters, shouid

chairmen gaia private benefit from work done, in whole or in part, with a-ny assistance from public

resources. The Committee invited tle House to endorse those principles, if it decided to pa)' select

committee chairmen, and also',:ndertook to bring fonruard guidelines in these circumstances.

The House ccnsidered the matter on 30 October and, after a thinly-attendeC debate, aoproved a

motion noting the SSRB proposals, approving the Committee's report and endorsing the two
principles set out above, by 86 votes to 59. An 'effective' motion to implement the SSR.B

propoiats was subsequently agreed to 81 votes to 53, with the result that these were imple:nenteC

without arnendment from the start of the present Session.

Responsibility rests with chairrren themselves for ensuring that they do not accept payment from
outside interests in breach of the principles endorsed by the House. The Registar of Members'
Interests is available to offer them advice, if neceisary in consultation with the Parliamentary

Commissioner for Standards. On 20 November, jr:st before Prorogation, the Commiuee published
the promised guidaace in its Seventh Report (I[C 1292). This included a test for chairmen to
consider when seeking to decide whether a paid activity was "arising primarily as a result of the

chairmanship". The Committee on Standards and Privileges intends to keep the guidance under
review in the light of experience, and its Chairman has asked fellow chairmen to alert him to any
problems encountered, and suggestions for its improvement.

rl Ministcrs ae, of course, also subjectto the provisions ofdre Ministerial Code, issued on the authority of the Prime
Minister.
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The meaning of 'fuLrn

As a tailpiece, I should mention that my reference in the last newsletter to the united Kingdom

,.going to war" n rri-atu,ciJu t*.nag procedr:ral query from sharp-eyed fellow Clerks' If

this was war, I *u, *1.a, how was it that a iupplementary Estimate covering the necessary extra

militaqy expenditure-had been allowed to pass ihrouqq the House under the normal, expedited

Supply procedurcs.laid down in standing ordel *9. .:t, when the final paragraph of that order

specifically states tfrut "tt. provisions of 6is order shall not apPly to any vote of credit or votes for

rippL-tnrr.y or additional estimates for war expenditure"'

whea I inquired further, I was told by the clerk of Supply thal the^ Supplementary Estimates in

question. although tfr.y io"t.raed the costs of contingency planning for operations in Iraq' did not

malce specific provision for those operations. Secondly, however, and more significantly' I was

tord rhat there was oo pr"."aent tirat wourd justiff an interpretatiol o{ "war expenditure"- as

incruding operations ,rru,'-. not explicitly acknlwledged as "',\'ar" by the Govemment. According

to a. statement made to the House of Llrds by the Attoraey General o1 lg Febn:ary this yeai

(cclurnn r13g), the udted Kingdom has not diclarec war since 1g3g and is unrikery to do so in

the foreseeable futue. i a.n sure that you will be as reassured by that as I was'

t

May I vrish ycu ail a happy. professionally successfui and above di, peacef'rl 2004'

4 €;

Roger Send.s

*4
C

-t 
14
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APPENDIX THREE

PAPERS LAID

The following papers were laid before the Committee: -

1. Copies of Receipts No. 000809 and No.000806 dated July 25, L992

and July 29, L992 Related to accommodation of Mr. Eliud William

Ndalo and Mr. Philip Rodi when they had visited the Special Branch

and CID offices in Nairobi to record statements, Laid on February 24,

2OO4 during the Twenty-Ninth Sitting.

Mr. Barak Mbajah's affidavit he swore and presented in Washington

D.C., in retation to the death of the late Dr. Ouko, MP. The affidavit

was dated September 23, 1991. Laid on February 26, .20M during

the Thirty-First Sitting.

Mr. Dickson Owen Otieno presented photos during the offiCial

Inauguration of Turkwet Multipurpose Project on 28u' November,

1988 by former President Daniel arap Moi. Laid on March L7, 2004

during the Thi0-Eighth Sitting.

Exhibits so far produced before the Committee presented by the Lead

Counsel Mr. Onyango Orirt on March 23, 2004 during the Foftieth

Sitting.

Mr. Daniel Mburu Mukhwana's Affidavit in connection with evidence

given on 27s Novembe r,2004.

2.

3

4

5
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6. Philip Rodi's employment file.

7 Exhibit Memo form to Government chemist and results (A & B).

8. LetteErom Mr. Oyugi to Mr. James K0yoo.

statement of Kevin Anthony o' callaghan. t-aio by Mr. Donald M.

Mugo on September zz, z0o4 during the seventy-First sitting.

9.

10.

11.

t4.

Dennis Afande's letter and attached list of the Delegation.

Exhibit Memo form to Ballistic office and results (A & B).

L2. Work ticket (GK 355r/Corota).

13. Finger print impressions.

Traffic accident sketch plan and photos of the accident scene. Laid by

- Achesa Litabalia on August 31, zoo4 during the Fifty-Ninth sitting.

15. Dr. Ouko's passport (D002700).

16. Post mortem repoft.

L7. Mr. Paul Gondit Diary (1990).

18. Mr. Philip Rodi produced his passbook and was marked pSC OUKO

37 on september 29,2004 during the seventy-silth sitting.

,
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19. Major incident'propefi register (1,2 & 3).

ZO. Report on further investigations into the disappearance and

subsequent death of the tate Hon. Dr. Robert John ouko as

reconmended by the Troon Report (Ongoro Report)'

21. The following papers were|aid by Supt. John Troon oh February L4,

2005 during the One Hundred and Twenty Fourth Sifting: -

(iii)

Copy of his original rePort

Various Documents including statements of witnesses

interviewed by him.

Copy of a letter sent to him by Ms. Herine Ogembo.

22. The following papers were laid by supt. lohn Troon on February 16,

2OO5 during the One Hundred and Twenty Sixth Sitting: -

(i) Statements taken by him when he conducted invegtigations

into the disappearance and subsequent death of the late

Minister.

(ii) List showing doCuments contained in his origfnal repoft'

(iii) Copy of a letter sent to him by Ms. Herine Ogembo in 2001.

23. Letter dated 23d April, 1990 by'Det. Supt. John Troon.

(:)

(ii)
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24. Hon. Nicholas Biwott laid the following documents on March 03, 2005

during the one Hundred and Thifi second Sitting:-

., Purpofted Manifest

. chronological statements on the Molasses project

. Photographs of the Washington trip
o Receipts of purchase of the photos from Nation Newspapers

Receipt Numberc

10026 - 3s2206

L0027 - 356699

10028 - 354703

10029 - 3s6671

25. Hon. Nicholas Biwott laid the foltowing documents on March 04, 2005

during the One Hundred and Thirty Third Sitting:-

Passport (His) of 1990 indicating stamp by Immigration

department for exit from Kenya on 25101/1990 and return on

0410211990.

t

a

. Fax from the then Kenya High cornmissioner to u.K. Dr. sally
Kosgey indicating sitting arrangements for the presidential

delegation to the US in February, 1990. ,

Mr. oyatsit letter requesting for a manifest and acknowledgement

of receipt of earlier fax.

a
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26. The Attorney General Presented the following documents on

September 30, 2003 during the Sixteenth Sitting:-

1

(a)

(b)

(c)

(d)

(e)

(0

(g)

(h)

Trmn's initial report;

Troon's main report;

The proceedings of the Judkial C-ommission of Inquiry to

inquire into the circumstances surrounding and leading to the

disappearance and death of the late Dr. the Hon. Robeft J.

Ouko, EGH, MP;

Committal bundles in the murder case against Jonah Orao

Anguka;

Court proceedings and judgement in the murder case against

Anguka;

Photographs;

Koru initial police investigations file; and

Koru final police investigations file.

27. Mr. George Oraro submitted his statements to the Committee on

December 06, 2004 during the One Hundred and Seventh Sitting.

28. Ms. Marriane Brinner Mattern produced volume II of documents

supporting her evidence and were named PSC Ouko 41 on December

03,2004 during the One Hundred and Sixth Sitting.

29. Mr. Crispo Willis Ongoro produced the report by his team of

investigators and was named Exhibit PSC OUKO 27 on September 23,

20M during the Seventy-Second Sitting.
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1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

L2.

13.

L4,

15.

16.

L7,

18.

19.

20t,

2t.
22.

23.

24,

25.

Ms. Selina Werc Ndalo

Mr. Eliud William Aum Ndalo

Mr. Eston Barrack Mbajah

Mr. Daniel Mburu Mukhwana

Mr. Gordon Okoth Ondu

Mr. George Otieno Ndege

Capt. Amos Litubula

Mr. Dickson O. O. Ogada

Mr. Jerphither N. Gichuki

Mr. Winston Shikuri

Mr. Zablon Agalo Obonyo

Mr. William Wakhunangabo

Mr. Harrison Owuor Angir

Mr. George Ruheyia Ayieta

Mr. Mario Titeket

Mr. Clement Nzomo Kiteme

Mr.Solomon George Ochieng

Mr. Charles Edward Nyagilo

lvlrs. Esther RuVdga

Mr. Jotham Biket Chesire

Mr. James Owino Gendi

Mr. Achesa Litabalia

Mr. Joseph Owino Okuto

Mr. Humphrey Kariuki

Mr. Jeremiah Kavita Munguti

APPENDIX FOUR

LIST OF WITNESSES

26.

27.

28.

29.

30,

31.

32.

33.

34.

3s.

36.

37.

38.

39.

40.

4L,

42.

43.

44.

45.

46.

47.

48.

49.

50.

Dr. Jason Ndaka Kaviti

Mr. Godfrey Mate

Mr. Emmanue! Mwachiti Chiti

Mr. Cleofas Joseph Okoko

Mr. Francis Osano Omwenga

Mr. Vincent M. Wakayanda

Mr. Crispo Willis Ongoro

Mr. Donatd Mbogo Mugo

Mr. James Onyango K'Oyoo

Amb. Dennis Daudi Afande

Joseph Kipkirui Bett

Mr. John J. Odhiambo

Mr. John Er,ic Ouko Reru

Mr. Philip Rodi Ogutu

Mrs. lhristabel Ouko

Mr. William Mbatha Kivuvani

Mr. Timothy Asomba Maloba

Amb. Bethuel Kiplagat

Mathews Oniala Lieta

Hon. Dalmas M..O. Anyango

Mr. Zebedeyo Luvisia

Mr. Malacki Oddenyo

Mr. l,4ichael Owiti

Mr. Washington O. Ajuoga

Mr. Jesse Gichuru Muhoro
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51. .Mr. Nelson Yego Mateb

52. Mr. Edward Ngacha Mudpri

53. Mr. Simeon l4weru Mlolla

54. Mr. Christopher T. Ong'orda

55. Mr. Nelson Kioko MbaUE

56. Mr. Ochieng Adala

57. Mr. Jeremiah Kipkorir Terer

58. Ms.Marianrre Brinner ltlattern

59. Mr. Creorge Odinga Oraro

60. Mr. James Lardo Khwatenge

61. Mr. Wilson Kariithi

Mr. Benard Chungn

Mr. Faul E. Odhiambo @ldl
Mr. James lGnyohr

Mr. Feter Kipyegon Lagat

Mr. Alexader O. Oyiolo

l'lon. tloah arap Tm

RH. DeL Supt. John Troon

Mr. Abraham Kiphnui

l{on. Kipyator N}cholre

Kiproro Biutrcfr

64.

63.

E+.

65.

66.

67.

68.

69.

70.

I

a
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APPEilPTX EIVE

1. PROVTNCTALADI,ITNTSTRATTOil

(i) Hezekiah Oyugi

(ii) Jullus Kobia

(iii) Peter Kuria Muhoro

2. POTICE DEPART}IENT

Phillp Kilonzo

Jadiel Kivaithe

former Permanent Secretary
Ministry of Internal SecuritY
fornier Provincial
Commissioner, NYanza

forrner District Officer,
Belgut

former Comrhissioner of
Police
furmer Provincial Police

Officer, Nyanza
former PCIO, Rift ValleY

DCO's office, Kisumu
Koru Police Station
DSI office, Kisumu
Intelligence Officer, Koru

Sister to Dr. Ouko
Driver to Dr. Ouko

(i)

(it)

(iii) Nehemiah Ombati
(iv) James Chumba Midiang
(v) Charles Nzomo
(vi) C. Ochanda
(vii) Corporal Ndiema

IUDICIAL DEPART!.IENT3.

(i) Justice Fidahussen AMullah - judge in Anguka first trial

4, NEW SCOTLANDYARD

5. MEMBERS OF THE PUBLIC

Dr. Ian West
Dr. Lindsley

Dorothy Randiak
Joseph Yogo
Amos Oidho Agalo
Lawrence AkinYi Oile
Mohamed Aslam

(i)
(ii)

(i)
(ii)
(iii)
(iv)
(v)

e
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APPENDIX SN

"SH,,#,
'#ffi

EIIfBASSY OF THE
REPUBLIC OF KENYA

\V^SIIINGTON. D.C,

FIIS EXCELLENCY THE PRESIDENT'S PRIVATE VISIT

J

LIST OF DELEGATION

l. Hon. Dr. Robert J. Ouko, M.P. - Minister for Foreign.Affairs and Int::rnational
Co-operation.

2. Hon. ICN.K Bi*'ott, M.P. - lvlinister for Energy.

3. Hon. F. W. Mwingale, M.P. - Minister for Livestock DevelopJnent.

4. Hon. F,rthur ivfagugu, i\'I.P. - Minister for Commerce.

5. Iion. FI.M. Mohamed, ivf.P. ' Minister of State.

6. Hon. Professor S.Il Ongen, M.P. - Minister for Technical Training and .Applied

TechnoloS'Y'

7. Hon. J. Kamotho, M.P.. - Mjnister for Transport and Communications.

3, !.lon. G. Ndotto, M.P. - Minister for Reclamation and DeveloPmenl of Arid,
Semi-Arjd and Wastelanfll.

9. Hcn. Daimas Otieno, Lf.P. - Mjnister for industry.

10. Hon. ,"'[.K arap Keino. M.P. - Speaker of the National Assembly.

ll. Hon. i.,'viuiirc, M.P. - Assistant N{inister for Foreign Affairs and Internarional
Co-operation.

il. i{on. W. Kamuren, }1.P. - Assisranr Minister, Office of the Presidenr. 
'
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13' Hon. J. Mboq M.p. , Assistant Minisrcr for l_ocar GovernareRt
14' Hon. K rv'usyoka, M.p. - Depury spcakcr of thc Nationa.r Assembry.
15. Hon. Mulu Mutis1,3 - Member of parljamcnt

16. Hon. Dr. Njorogc Mungai . Mernbcr of parljamcnl

17. Hon. m. fa*yr Waithaka . Mcmber of parliaurcur

Hon w.afula Wabuge - Me.zber of Farliamcnl

19' Mr. AK Kiptanui - private Secrctary/comptrorcr, statc House.
20' Mr. chaf-Jcs c Muinayo - permanent sccrota $t riinisrryof Finance.
31. ,.\fr. B.A Kiplagar - perrnancnt Sesretary, tvlinilry of porcign Affalrs andInternadondl Co"opcraUon 

--p-- . -.r

22' \Ir' H'N" qrugt - Pcrmanent secretary, Provinciar Adrninistratfon and InrcrnarSecuriry O{fioe of rhe presidcnl

13''lvlr' c'N' Mutitu ' permanenr Secretary, Mr'nistry of Energy.
14 Mr. F.C.K !!{aiganjo _ provincial Commjssioner, Nrirobi Atea.
j' ivt Y. Haji . provrnciar cornmissioner, Rifr r/arcy provincc., 

'

;. i\{r.. Mark Too - Chairman, I(A}-.,U, Nandi Disrric'

' Mr' N.M. Mahugu - chief of prorocor, Mi.nrqt,y of Foreign Affairs andInternailonal Co-operadon]

Ivtr. Kipn gno arap N'gen,v . Managing Director, Kcn.va pos* and
Tele cornrir unicadons Coipora ri;._..-

ETfBASST OFTHE
REPUBLIC oF KET\T?A

rv,{sl{tNGTON..D.C.

a

,

a
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EMEASSY OF TIIE
REPUBLIC OF KE\YA

w.rslllNcToN. D.C.

29. ivtr. William N. Mbote - Managing Director, Kenya Pipelinc Company'

30. ir{r. S.M. Maitha - Head of Americas Division, Ministry of Foreign Affairs and

intcrnational Co'oPeradon.

31. iv{r. J.W. Oluga . Gcneral Manager, National Bank of Kenya.

32. Colonel W.AC. Boinett - Aide de Camp to His Excellcncy thc President.

33. Mr. Lce Njinr - Head of the Prcsidenti"i Pt.tt Unit.

34. Mr. R.M. Chebochok ' Office of the President.

35. Mr. Charies Kimurgor' Office of the President-

36. Dr. D.M. Silverstein ' Office of the Presidcnt.

37. Rev. Dr. J. Kaleli - Office of the President.

3S. Mr. P.N. Njuguna - Senior Assistant Secretary, Ministry of Forelgn Affiirs and

lnternational Co-oPeration

!9. lvIr. F.K. Bett - Deputv Comptroller, State Housc.

a0. Ntr. David Milier - Office of the President. .

.t1, Mr. D.R. lv{utisya - Chief Accpuntant, Ministry of Foreign Alfairs and International

Co-operation.

.12. I,tf. A.O. Qriolb - Protocol Officer, Ministry of Foreign Alfairs a::d Internalional

Co'oPeration.

{3. lvlr. A. Andanje - Protoccit OfficelrYrli*f of Foreign Affairs anci Internarional

:\
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EMBASSY OFTI{E
REPUBLIC OF KENYA

WASIITNGTON. D.C.

.14. Mr. W.E. Mbuthia - Office of the President.

45. Mr. E.M. Mjomba - Officc of the President

J6. Mr. David Towett - State House.

.17. Mr. Joshua Kulei - State House.

48. Mr. Joel Masiror - State House.

-19. Mr. Charles Chebii -'Statc Housc.

50. lvfr. Tirop Yego - State Housc.

51. Mr. Nashon lvfukuna -. State.Housc.

52. Mr. Enock.Chesereck . Of6cc of thc Prcsident

53. It{r. Kenneth Kirimi - Officc of the Presidcnr

5.1. Mr. |Gpkorir Yator - Office of thc Presidcnr.

55. Mr. Julius Masai - Office of the Prcsident

56. lWr. Charlcs Yator - Office of the Presidcnt.

57.'Mr. Stcphcn.Sang - Officc of thc Presidcnt.

5& rVi. Pius Barasa - Office of the Presidcnt

59. Mr. Steph0n Sugut . Office of thc Presidenl

i Presidenr6O Mr. Noah Tanui - Officc of thc

61. Mr. James Wanjau - Office of the Presidenl

t

t

a
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E}I{BASSY OF THE
REPUBLIC OF KENYA

\VASIIINGTON. D,C.

62. lvlr. Amos Labatt - Office of the President.

63. Nfr. Paul Klpchumba ' Office of the President-

64. Mr. Fredrick Imo - Office of the President.

65. Mr. Hanrn Chelagat - Office of the President.

66. Mr. Joachina Kibof . Office of the President-

67. Mr. James Kithuka - Office of the President-

68. 1\lr. John Lokorio ' Presidential Prcss Unit.

69. Mr. Charles Mathenge - Technical Officer, Presidential Press Unit.

70. Mr. Abdullah Tairara - Technical Officer, Fresidential Press Unit.

77. Mr. Alfred Njeru - Cameraman, Presidential Press unit.

72. Mr. John chiambe - soundman, Presidential Press Unit.

73. Mr. Salim Mohammed - TV/Radio Commentator, Presidentiat Press Unir.

74. lvf,r. John Mwangi ' Producer, Presidential Press Unit '

75. Mr. Hosoa Mukunr - Principal Technical Manager, Presidential Press Unit.

76. N{jss. Judith Ngunia - Film Editor, Presidential Press Unit,

i7. M;. Joseph Rotich - Presideritial Press Unit-

78. lvfr. Harry Karisa - Radio/TV Commentator, Presidential Press Unit.

79. I'liss Zaina Kasu ' Reporter, Presidentjal Press Unit.
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80. Mr. Solompn Kipsa5rg . Photographcr, prcsidcntial press Unit.
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83. Mr. James Wachira .^Soundman, Kcnya Ncwsrcclo
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1. Hon. Koncs, M.P.

2. Hon. Lalaopaa, M.P.

3. Hon. Bulyaar, M.P.
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James and Faith Mathengc

6. Chris Malaw
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APPENDIX SEVEN (A)

DON A.1.6.12.2004

RECORD OF THT' PROCEENINGS OE THE PARLIAMENTARY
SEI.ECT COMMTTTEE MI'NTING ON THE DT{TH OF

DR. OUKO Hn','r rr oN MONDAV. 6TH nECEMBER.
2004. AT THT' OLD CHAMBERS

MEMBERS PRE,SENT

Tte Hon. G. Sungu, MP'Chrlrmrn

The Hon. A. AbdaUa, MP
The Hm. J. Khernisi, MP
The Hon. R.B.S: Wanjala, MP

The Hon. K. Kilonzo, MP
The Hon. S.C. Moroto, MP

IN ATTENDA\CN

NATTONAL ASSE'MBI-Y

Mr. M. Werungr
Mrs. S. Kioko
Mr. N. Emejen
Mr. R. Tiarnpati
Mr. fuirolo

Mr. G. Mbuvi
Mr. Clernent Dewa

'Mr. Oriri-Qnyango

POLICI' TNVESTIGATORS

Deputy Clerk
First.Clerk Assistant
ThirC Clcrk Assistaut
Third Clerk Assistant
Third Clerk Assistant

Assistant
Prosecntor

Senior Supaintendent of
Superintendent

ftb

Deputy Public

OTTICE OF. DIRECMR OT PROSNCUTIOI\TS

(Tlrc Canunittee assemblad at 3,10 p.m.)

[The Actirtg Chairnrun (Mr, Khamtsi)
intrcducetl hintself and other
Mentbers of the CommitteeJ

Mr. Chelrmen: I think we are now ready to surt. I want to start by.thanking the hon.

Mentbers who are present, Mr. Oraro and his team. Mr. Leshore might join us shortly. Mr.

Wanjala is out shortly and he will join us. Before we start, let me just go through a

normal formality we do in Parliament.
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[Mr. Chairman]

I will read out to you some rules. I would like to appraise the witness before us on the
modalities, and the law of Parliament relating to his appearance and the evidence he will
give.

All witnesses appearing before us are doing so plrsuant to the provisions of the National
Assembly Powers *d Ptiril"gm Act Cap.6 Laws of Kenya. The following are the
requirements of the law on witnesses and their evidence:

(i) The Committee'has the power to order your attendance now and in future. Your failure
to attend would constitute an offence punishable before a court of law.
(iD All witnesses may give their evidence on oath. The oath would be administered by the

Secretary of the Committee.
(iii) Should the evidence given be found for any reasons to be false or a lie then, that would
constitute an offence punishable before a court of law.
(iv) Should any witness of anybody else attempt to influence any.hon. Member of this
Committee or the Secretariat by inducements, for whatever reasons, to gain favour,
influence or to stop the proceedings, if detected, would constitute an offence punishable
before a courf of law.
(v) All witnesses and the evidence given here'are not open for any questioning by any other
authority at any other place and may not be repeated by the witness outside this sitting.
Should it be detected that a witness is being.subjected to harassment so as to divulge the

evidence or inducements have been given to witnesses, members of the Committee or the

Secretariat, to procure the same then, the perpetrators of such activities will be committing
an offence punishable before the law.

I want to. add that some of those rules have been overtaken because we are associating with
the public. Mr. Oraro, you will now be sworn in by the Secretary of the Committee.

Mr. Ojiambo: Mr. Chairman, Sir, before the witness is sworn in, could I just make a

statement?

Mr. Chairman: well, we do not have a witness until he is sworn in. If he is not sworn in,
then he is not a witness before us.

Mr. Ojiambo: That is fair enough.

Mrr Chairman: Welcome, Mr. Oraro!

Mr. Oraro: Thank you, Mr. Chairman, Sir

(Mr. Oraro was sworn in)

Mr. Chairman: You will hold your horses. I gather that you are accompanied by copnsel

It is a good idea that you introduce them so that we officially know who they are.
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Mr. Ordro: Mr. .Chairman, Sir, I am accompanied by my counsel,..who are also my

colleagues and friend. With your permission, I will request Mr' Fred Ojiambo to introduce

them.

.Mr. Ojiambo: Mr. chairman, Sir, before you today wjth Mr' Oraro' I appear with Mr'

Waweru Gatonye who is seated to my left hand side and Mr' JOhn Ougo' who is seatEd to

mV rigtrt trand side. My names are Fred Ojiambo'

Mr. Chairman: Before you start, I want to take this opportunity' on behalf of myself' the'

Members of this Committee and parliament to welcome you to Parliaur-ent. I'know there

has been a lot of dG'r;iJ and done wit[ respect to some of the evidence which has been

given to tlris commitJee with respect to stme'ofitre things which may have happened' I

want to state the fact that the committee does not necessirily believe everyhia'g it hears'

The unfortunate thing is that these things are said in public and therefore' one can well

understand you, .on..rn because you L. a prominent advocate apart from being my

neighbour and of course, your potential client' Therefore, I would like'to say from the

outset that we want to hear from you, ,ia.. fhe !-grynittee 
is only looking for help from

you. we are understandably engaged in a very difficult matter; irlvestigation regarding the

death a very prominent son of Kenya. That was somebody who was your client and I-

believe your friend. I know that you are mcire than willing to.help us' However' if

unpalatable things have been saia against you, I think this will be'your day in which you

can rebut some of them. Because *, ao not have penal powers' 
. 
we will make

recommendations.accordingly' I lronestly believe that you will give us justice today' I also

want to welcome the other advocates to parliament. In line with our practice which has

been evolving,. I will allow Mr. Ojiambo to make his opening statement' If you have any

written statement, you can give it to the comtnittee so that it can look at it as you go on'

Mr. Oraro: Thank you, Mr' Chairman' I am very grateful'

Mr. ojiambo: Thank you, Mr. chairman, Sir, for those words' we are grateful that you

have allowed uS to be here to urro.puiy'our'client-in this matter' Let me just begin by :

saying that our clieni has at all times t..n ,.uay-, willing and indeed, able to appear before

you to state what rr, *il state'today. our client has been willing and able to be cross-. '

examined by this C;;ffi; *a, iid..d, by anybody cencerning the matters which he will

talk to you about. ft;t say that n" fru, n.u" U""" asked make a statement to this day

relarding the matteiiy *yonr, but h;is.willing in.any case to speak very honostly' Our

client's attendance trere is full. In other words,ie is not here in a limited sehse' He'will

be willing to be cross-examinbd on anything that anyone wants to ask, so'that this matter

which had dogged;il i;t so long -rgtt UJ Urougtri to an end' He is willing to be askqd

asi many questions'as you wish. He wltt be willing to respond to them' As the Chairman'

knows,.there have been court proceedinls. In fa9t, there extant court proceedings relating

to the establishment of the principr"Jt*n.itrer' " prrron has a right- to cross.examine

witnesses appearing before this Cqmmitt.t. 
: it ot" are. still extant and due to be heard' But

norwithstanding that, our clien! i, il;;-i;-nresgf what he knows about the events. into

which your Commilr.;; investigatin;ana'r-e-1.lim.self be cross-examined ap the -Chair or

.any Meqber of the Committee rnight 
-want' With those words' I would just like to present

a
him to'you.
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Mr.' Chairman: Thank you very much, Mr. Ojiambo. I do not know whether any hon
Member has got any comment to make. Thpre are no comrnents.

Yeq Mr. Oriri-Onyango!

Mr. Oriri-Onyango: Thank you very much, Mr. Chairman, Sir. I appreciate that the
witness has appeared before this Committee accompanied by his .ornr"l- and my learned
friend, Mr. Ojiambo, has outlined the areas his client io give evidence before the
Committee. He has also touched on the issue of court proceedings. As the Committee is
?ware, and I have brought it to its attention that the witness before you has taken the
Coinmittee and the Speatcer of the National Assembly to court on a matter which came
during the hearing of this inquiry; a matter which I believe will also form part of the
questions the Committee will put to him. I would like to ascertain from his lawyer whether
they are still proceeding with that matter which, on behalf of the Committee, I have put
sbme'preliminary poinis'of objection and is pending hearing. I think the matter was
referred to the Chief Justice for direction. Up to now, we have nol known whether it is
going to be heard or not. However, I would like to ascertain frorn my learned friend, Mr.
Ojiambo, whaher they are still pursuing that case. If so, then the Sianding Order No.74
of this august House, which I will read rvith the permission of the Chairmu-n, .uyrr-

"No Member shall refer to any particular matter which is srD juclice
or to any matter which is in its nature secret."

I- believe that the questions you will put to the witness will touch on part of this case. So,
the Committee will be going against the Standing Orders of this Houie if this witness will
give evidence on those matters. I would like to know from my learned friend, Mr.
Ojiambo, if they are still pursuing the matter in court. If they have withdrawn the case, it
ls- 

good. We can proceed without being caught up with this 
-Standing 

Order. Before that,
I have also learnt from reliable sources that there is another case which the witness has filed
although it has not come to my attention. I learnt this from rny friends and colleagues at
the Attorney-General's Chambers that an order was served on th. Attoryey-General. In
f"91, I was supposed to be in conrt this afternoon, but unfortunateli, I was lway in Nakuru.
I did not reach here on time. That is all, Mr. Chair.man, Sir.

Mr. Chairman: I think Mr. Ojiambo can respond to that.

Mr. Ojiambo: Thank you very much, Mr. Chairman, Sir. We are well aware of Standing
Order No.74. We know that it does not all impeach on the case which is now before the
court. Maybe, what Mr. Oriri-Onyango does not know is that the matter which is before
the court now is one which seeks-to get a'court ruling on a principle as to whether in a
Committee iuch as this one, a party *fro ir adversely- mentioned iras the right to cross-
exarnine the witness or not. That is the matter which will continue. But as the Chairman
and the Members of the Comrnittee will T€cell; there were two rights which we Sought
before this Committee. one was to cross-examine wikresses and the second one was to
appear.

The second right is met by your Committee giving us summon s to applar before it. So,
we are here because we already have.been given the right to appear sihce we wanted to
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[Mr. Ojiambol

appear and give our side of the story. But the issue of cross-examination still remairts'

That does not stop this Committee even with the existence of Standing Order No'74 from

continuing and taking his evidence. We have considered these things---

Mr. Chairman: You have made your point'

Mr. Ojiambo: Thank Yott.

Mr. Werunga: Thank yott, Mr. Chairman, Sir. From our side, as the advisers of the

Speaker and the House on matters of procedure, I indeed, rvant to confirm that we are

aware of what Mr. Ojiambo has said. Our advise to the Committee will be that as long as

we steer clear the question of cross-examination, then it can proceed'

Mr. Chairman: Thank you for that advice. I will'agree rvith the Deputy Clerk of the

i{",i"r.i Assembly u, *rll the counsel for Mr. oraro, that this Parliament is subject to the

rule of ntb juclice so long as we steer away from the issue that you are pursuing, which I

believe is your client's lJgal right. He has got a right to go to court to seek redress if he

things thai tris rights havi been infringed. That is a matter of principle with regard to

.rorr-"*uroination, which is actually a major issue. I notice here in the Press that your

learned friend, former Member of Parliamint, Mr. James Orengo, did quite a bit on it' I

think that would be sub jtrclice. He really rvent at it, hammer, thong and nails. But we are

ready to take evidence from you so long as you do not touch on the issue of cross-

exarnination which is before the court. We can take that later on. I believe that once we

go through with this systerh and everything exhausted, yott may well wish to witirdraw that

matter from court.

Mr. Ojiambo: Well, we will see about that, Mr, Chairman. We will take your advice.

a

Mr. Chairman: I was made to understand that you had some statement you want to start

with.

Mr. Oraro: Mr. Chairman, Sir, as no statement has been taken from me hitherto, and there

have been many issues which have been reported about me in the daily Press, I thought that

it would be rigit for me to respond to them and provide you with any information I have

in connection with those issues. After I presented my statement---

Mr. Chairman: The best.way to proceed is for you to produce your statement formally to

the Committee. We will mark it as an exhibit and then ask questions thereafter' But'if you

have opening statemgnt you want to make, you can make it. You appear here as a friend

of the Committee because we are seeking help from yott'

Mr. Oraro: Thank you.

Mr. K. Kilonzo: Thank you, Mr. Chairman, Sir. I want to seek a clarification. The

witness is just before us and from the ruling rvhich yott have made, I am sure that as we

proceed hearing evidence from the him, I will want to ask him qtrestions touching on the
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evidence of Mr. Mukwatta, u4tich irr any case rvill lrc touching on cross-examination. How
will we steer away fronr it? Maybe, Mr. Ojianrbo shoutd gir" l',, direction on that. Ari
we not going to be limited in so lar as the questions we rviil ask and this witness? When
we start talking abottt cross-cxemittatiott, we must also hc very clear on u,hat we are talking
about from the beginning.

Mr. Chairman: Maybe, nty ruling did not corne our clearly. I said ttrat so long as rvhat
we are going to do rvill not touch on the nratters in court, rve will not be out of order.
Nevertheless, may I hear your response, Mr. Ojianrbo?

Mr. OJlambo: Mr. Chainttan, Sir, I think your nrling, in my hunrble view, is absolutely
right. I do not think you should be stopped .fionr asking any questions relating to Mi.
Mukrvana's evidence. That rvill not in anyway offend the proceetiings before court. What
Ye a.e seeking to do in coutl is to establish a principle as to rvhetlrer cross-examination
strould be allowed or should not be allowed. You can ask questions alrcut Mr. Mukwana,s
evidence if you so wish or any other evidence which has been given belore you concerning
our client. J

!tr' ortrt{n}Lrto: Mr. Chairntan, Sir, I think my leanrecl friend, Mr. Ojiarnbo, is right.
But in the first case, Ite is seeking orclers barring the police fronr investigating his clierlt for
the offence of ffiury. I think lhat cross-examinarion is part ol'rhe ordJrs he-neecls, but the
most important one was that he should not be investigated by rhe police lor the offence ofperjury.which Mr. Mukwana is norv in for.

End A
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Mr. Khamisi: No, I think lvlr. Chainrlalt, \\,e need to trrake solrre progress here and I think

the matters that have been brought belore this Corrrrnittee are very relevant both !V Yt.
Ojiambo and Mr. Oriri. We \\,atil a clarification as to $'ltetlter that part of perjury is also

inadmissible in as far as these deliberatious are concertred.

Mr. Chairman: We only seek his vies, because lte is cotttlsel for our rvitness but that is

for us to decide on this side of the table ancl Mr. Oriri can advice us on that. The matter

you have raised is a weighty issue. Maytre your coll1l1lent is necessary now'

Mr. Ojiambo: Mr. Chaimran, as we have stated, the evidettce of Mr. Mukhrvana in totality

can be addressed here. I do not think it rvill in atly \\'ay offend or inlpeaclt on the

application which is before the court. The applications, u'e have said, is not deal to with

.ridrr6 of specific rvitnesses. It is ro deal rvith the principle as to rvhether the party who

is adversely nlentioned can or does not have a right of cross-exantination. That is all and

I think we can cany on. I do not think we rvill in any way offend that rule of srrb judice'

Ntr. Chairman: Mr. Oriri, do yotr want to sa1' sortretlting?

Mr. Oriri-Onyango: No, I rvill llot respond to it. Let us proceed provided the members

of the Comnrittee will ask.any'question io the u'itness touching not really on the evidence

of Mukhwana but the evidence of u,hat Mukhtvattit sairj about lhe rvittless. That one will

not offend Standing Order No.7-l and tlten I do not have atty problerrr'

Mr. Werunga: Mr. Chairman, I just neecl to reiterate lltat as far as \\/e are concerned, I

think Mr. Ojiambo has captured the gist of rvhat is before the court.. So, any other matters

I think can be addressed by the Committee.

Mr. Chairman: I t[i1k then we should rnake progress. I think I need to come back to Mr'

Oraro. You were in the process of producing this statenlellt to tls. Wotrld you rvislt to

produce it formally?

Mr. Oraro: Mr. Chairman, nray I forrnally prorJuce the statettrent trefore you and the

attachments to those statements front part of rny stateltlerlt to this comttrittee and supporting

evidence which I would like to produie for this Committee. I am at your discretion rvhether

you like me to read it out.

Mr. Chairman: First of all, I think the best thing is to allou,Conurtittee Mernbers to look

at it. Mr. ldewa, you rvill mark as PSC Ouko 42.

Mr. Iderva: Yes.

Mr. Chairman: Thank you. We are grateful for your generosity becattse \\re are used to

making these copie, ou.rill,,", but apparently rve have euough copies here. I do believe yout

have made a statemettt before to investigators?

,
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Mr. Oraro: Not at all, Mr. Chairnran. The only statenrent I made rvas to Mr. Troon and
to the CID during tlte Conrmission. I have not been approached ndr notified of any issue

by any member of this Conrmittee, tlre investigating division.

Mr. Chairman: Then I think the best way to proceed is that since you have given us a

voluminous statenrent here with attachnrents is to allow you to read your statenrent up to
the end of it and then give the Conrrnittee tinre to go through it.so that they can ask
questions because the Conrmittee nray be anrbushed rvith some of the issues that are raising
that may be new to them. Proceed!

Mr. Oraro: Mr. Chairman, my statement reads:-
"Mr. Chainnan and nrerlrbers of the Conrmittee, I appreciate this opportunity
to appear and testify before your Conrnrittee. As you know, I formally
requested that I be allowed to conre early this year. However, I regret that
a sirnilar opporturrity ltas not been granted to cross-examine the rvitnesses
who have given evidence as far back---

Mr. Chairman: Are rve norv not going into the field of prejudice?

Mr. Oraro: No, Mr. Chairnran, that is just the only comnlent. 
'I 

hm not addressing the
issue. It is a very short statenteltt.

Mr. Chairman: Well, I believe your stalement is only lour pages long. Is it not?'

Mr. Oraro: Yes.

Mr. Chairman: Thelr proceed to read it. We orve you this opportunity really to say
something because some things have bBen said about you that rnay not be so palatable to
many people. Please proceed. This is Pariiantent; this is your House!

Mr. Oraro: Thank you Mr. Chairman

"eross-exarnining the witness who have given evidence adverse to me and
whose truth has never been tested as a result. That notrvithstanding, in
deference to this Committee, I have nonetheless come. As. no statement has
been recorded from me, I have taken the lfuerty to prepare one. I wish to
present it after rvhich l will be happy to be cross-exanlined both by the
Committee or on behalf and any of the persons who gave evidence against
me.

Now, my statement is as follows:

"I am an advocate of the High court of Kenya practising under the firm
name of oraro and Company Advocates together with my other partners. At
all times, hon. Dr. Robert John ouko deceased was my client.and a friend.
After his death, I contiriued to act for his family'and, indeed, represented the
family at the Judicial commission led by the current chief Justice E.
Gicheru. The last time I saw Dr. ouko was on 5th Febnrary 1990 when he
called in my offices at about I1.00 a.m. He had just come from the State

I
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[Mr. Oraro]

House to present the Canadian High Comnrissioner. This was reported in the daily

n.rurpup.i, the following days. bopies are attached hereto and ntarked ,'A". Before

the Gicheru Commission, Ambassador.Bethuel Kiplagat produced a copy' of the

programme of the day before they rvent to State Hottse, that was the day they

anived from the US in rvhich Dr. Ouko had indicated in his handwriting that they

would be required to visit the State House the following day for that purpose.

Attached hereto and marked "B". The purpose of Dr. Ouko's visit tomyoffice was

to follow Ltp on a transaction which I was handling on his behali which included

the incorpoiation of a company and a transfer of land to that company to be

financed iy Agricultural Finance Corporation (AFC). The documents are available

if yog ,"qui." th"*. While in my office, I asked him about his trip to the United

States from which he had recently returned. The only significant comment he made

was that the United States was'concerned about corruption in the Government,

particulary by those close to the then President. He made no mention of any threai

io his life nor did he deposit or leave any money rvith me or.my firm as Mbajah

suggested before this Committee. It has been alleged by Mbajah and two other

*itrrrr", that ihey were told that I rvas in two disparate groups which picked up Dr.

Ouko on the morning he had disappeared on the 13th Febnrary 1990. This is

unmitigated lie.

On tlre l2th February 1990,I was in my office and worked the whole day. I left my

office at7.3O p.m. or thereabouts and rvent to a gym known as Natilas. I personally

booked myself in the gym and left at around 8.30 p.m. for my house. I was there

until the next morning when I came to work. An extract from the register of the club

where I and other persons who had attended the gym that evening recorded in each

person's handrvriting is attached hereto and marked "C". The original can easily be

traced from the gym. Mr. Mbaja did not appear before the Gicheru Conlmission or

i1 any of the investigations but has taken the opportunity to appear before you to
repeat the false and malicious allegations knowing rvell that I had not only sued him

but obtained damages and an injunctiorr restraining him from repeating the

defamation against me. Attached hereto is a copy of the judgement which I have

obtained in that case marked "D". Mbajah's statements are false in their entirety and

they have been fully dealt with in the case HCC No.85 of 1992. Regrettably, he has

continued to repeat the same enjoying your privilege and in defiance of the court

order which specifically prohibits him from repeating the obvious lies.

To show beyond any doubt that Mbajah is a liar without boundaries, I attach hereto

a statement rnade by Eston Barack Mbajah to the Scotland Yard and duly signed by

him on 3lst March 1990 over one year before the affidavit in which he implicates

me. In it, he states at page 298 that he did not speak to the late Dr. Ouko either

personally or by telephone during this time and the last time he spoke to him was

before he went to America. The statement is marked "E". Yet before you he claims

that Dr. Ouko went to see him from my office on 5th Februrary 1990. Up to now,

I have not been approached by any of your investigators to record my account of
my movenlents at that tinre. Such spurious and false allegations have been

entertained. Had that been done, the truth would have been easily ascertained.
I
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According to press reports of the proceedings o[ this Comnrittee, it rvas falsely
alleged lryone., Daniel lt,ltlrru IVlrrkhrvana that tlre son of Dr. Ouko's u,atchman one,
Amos Agalo rlorv cleceasetl, had nrade a stalenrent to the Scotland Yard to the effect
that his father Zablon Obonyo Agalo had told hinr that I n,as ot'le of the persons who
picked up Dr. Ouko frorn lris lronre arrd that it s,as because Ollonyo rvas clenying
this fact that he n,as clrarged u'ith perjurl'. The fact is tlrat at the Gicheru
Comnrission I *,as the persorr u'ho cross-eranrined Anros Ogalo.s,hich showed that
he neitlter knes, lhal tlre N,linister had left in the nronring he disa;lpeared nor talked
to his father about it. lt is neeclless to sa),he conceded tlrat lrc s,as lying. Further,
it rvas through my cross-eramination that the nrany lies by the rvatchrnan were
exposed rvhich led to his being charged u,ith perjury. Copies of their evidence and

my cross-exanrinatiorr, both Amos Ogalo and Oborryo are attached here and marked
"E". Long and shorl, is that N,lrrkhu,ana u'as anotlrer unmitigated liar this tinre
relying on lrearsay. Mr. Mukhu,ana has also stated that he hacl been told that Dr.
Ouko's chief canrpaigner, Mr. Janres K'O1,e6 ancl I ldred Dr. Ouko to his killers.

In light of u,hat I have said, this n,as also a tissue of lies. The sanre Mukhrvana later
retunred to this Cornmittee and falsely alleged that I lrad prornised to bribe hirn and
for that reason he canre to me in the conrpany .of one, K'Oyoo and srvore a false
affidavit. Mukhrvana's o\\,n concluct should shou, you rvhat kirrd of rvitness he is.

Attached hereto is an affidavit fronr the advocate rvlro interviewed him and
confirmed that rvhat he rvarrted to state rvas cluly reduced in rvriting and after it had
been read back to him and he confirnred its accuracy, he signed it. A further
affidavit by Mr. Mukllvarra througlr his orvrr advocate is also attached. I{e did not
disclose to the Committee the e.ristence of its contents. That is all I rvish to state in
connection rvith the infornration I have read concerning nre from this Comnrittee.
Thank you".

Mr. Chairman: Thank you, Mr. Oraro. Any corrrrrrents lronr any of the Mernbers?

Mr. Khamisi: I think lorjust record purposes, Iri'ould like Mr. Oraro to just confirm tu,o
issues here. First of all, the location of his offices and secondly, the location of this club
Notilas.

Mr. Oraro: My offices at that tinre rvere at .lubilee Place at that tirne arrd Notilas is in
Industrial Area near South B in Nairobi.

Mr. Oriri-Onyango: Can you confirnr to tlris Conrrnittee that besicles this statement you
have made on your orvn voluntarily as you say nobody canre to ask you to record a

statement, you also recorded a staterrlent rvith Troon during the initial investigation of the
disappearance and death of Dr. Ouko? Do you knou, the number of statements you
recorded?

a

Mr. Oraro: One.
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Mr.Chairman:Mr.Qriri,Ithotrglrtrvctgreedthatrr,err,illsitontlteseclocttnrentsstnce
rve will leed lo look at'the aftachrirents so-lhat Menlbers can ltave some qtlestions to ask'

Mr. Oriri-Onyango: Mr. Chairntan, I just rvantecl to conl'irnr if he recorded any other

;;i;;;;'*-in"irrren \\,e are looking u to',g s'ay into this otre, you can take thern into

toiality.

Mr. Chairman: Any othcr cotnn'lents of a sinrilar nature before rve release Mr' Oraro?

Well, I tSink Menrbers have generally agreed tlrat rve rvill take the statement as part of the

record. It is on HANSARD ancl I think tie Press will give it eqrral prominence as they gave

tlrose allegations against you so that rhe;, can even out. Tlte Contutittee intends to adjourn

unril $,e can tlren llok through this. Is it possible for us to mect tomorrow either here or

at Couttty Hall at 10.00 a.nr. ilit is convenient for yotr?

IVIr. Oraro: Mr. Chairrnan, I do not ltave ttry diary here but alt Icart say is that i[l have

any engagemenr I rvill adjoirm it. The only ttisad*antage rvhich you might have is that I

might be slightly delayed but I u'ill be here'

lVIr. Chairman: 10.00 a.nr. isareasonable timebecause that tvill allow yotl to goto court

and maybe put off some your engagenrettts'

Mr. Oraro: My learned friends here are telling me 10.30 a.ln. rvill be reasonable'

Mr. Chairman: That is fine. As you saw there is alrvays some delay. I mean we are more

thap rvilling to bend over backrvards so tlrat rve can accomnrodate you knolving that yott

are also busy. So, I think we can adjourn until tonrorrotv. Thank you very mtrch for

coming. May God bless You.

N{r. Oraro: Thank you, Mr. Chairman. We are gratefi'rl'

I think rve have another rvitness, Mr. Khrvatenge. We have not adjourned yet.

Mr. Chairman: Hon. Members, we lrave a rvitness, Mr. James Lando Khwatenge Is that

your nanle?

IVIr. Khwatenge: That is mY name.

(The Chuir-nrcrn introduced hinself und lvlenthers of his Conmtittee)

(l{r. James Lundo Khv'atenge svorn in)

Mr. Chairman: Thank you and take your seat. We shall straightaway go to the questions.

I bill start from hon. Wa,jala {o lead you in your evidence.

Mr. Wanjala: Thank you, Mr. Chairman. what are your full names?

Mr. Khrvatenge: My lull names aie Jantes Lando K.lrrvatenge.

Mr. Wanjala: What do you do'for a living?
I
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Mr. Khwatenge: I atn art ex-lnspector.of the Police formerly in the Special Branch.

Mr. Wanjala: Have you retired?

Mr. Khwatenge: No, I rvas dismissed from the force.

Mr. Wariala: When were you dismissed?

Mr. Khwatenge: I was dismissed in Decernber 1992 for stating that hon. Mwai Kibaki
was a better President than hon. Daniel Toroitich arap Moi. Those rvere the circumstances
that led to my dismissal fi'om the police force.

Mr. Chairman: You are not serious. At that time, was Moi the President of the Republic?

Mr. Khwatenge: At that time, the Head of State was Daniel Toroitich arap Moi. He was
standing for presidential elections on a KANU ticket and hon. Emilio Mrvai---

Mr. Chairman: What you meant rvas that hon. Mrvai Kibaki would make a better President
than moi?

Mr. Khrvatenge: Yes, I expressed those sentiments and they are the ones rvhich led to my
dismissal from the force.

Mr. Wanjala: Publicly?

Mr. Khwatenge: It r.vas at the police canteen at Kasarani Police Lines in Nakuru.

Mr. Wanjal,a: Under what circunrstances?

Mr. Khwatenge: I was not sober and---

(l,uughter)

I thought we wgre just discussing sonrething over a drink with trvo other inspectors. One
was quiet and he did not talk but one was shouting: "lr4oi Jmt. KANU jrut". I was
supporting: "DP Jtru. Kibaki ltu. So, this one who was not talking left and rung my bosses.

Mr. Kiema Kilonzo: So, rve could also assume that your judgement rvas influenced by
the drink you were taking?

(Laughter)

Mr. Khwatenge: Yes, remembering the past, when I used to get drunk I used to be
forceful in my discussions and whatever but tlranks God I stopped drinking alcohol on 4th
April 1994.

END B.
a
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Mr.'Wanjala: When were you recruited into the police force?

Mr.' Kwatenge: I went to Kiganjo on 27th November, 1982 as a recruit constable. I stayed

there for'six months and passed out on 27thMay, 1983.

Mr. Wanjala: Now, after your initial training in the police force, where were.you posted?

Mr. Kwatenge: I was posted to west Pokot. But before going to west Pokgt, I had to

undergo GSU training at Magadi. It was a pafamilitary orientation course'

Mr. Wanjala: Wtan did you join the Special Branch, rvhich is now known as the NSIS?

Mr. Kwatenge: I joined the Special Branch on 1st September, 1984.

Mr. Wanjala: When were you promoted to the rank of Inspector of Police in the Special

Branch?

Mr. Kwatenge: I underwent an Inspectors' course from around 20th February, 1988 up to

lgth June,' tqgS. On lst July, 1988 I was appointed Acting Inspector of Police and

sometime in 1990 while working in Mandera, I was confirmed as an Inspector of Police.

Mr. Wanjala: In August, 1991, where were you working and as what?

Mr. Kwatenge: In August, 1991, I was transferred from the DSIO's Office in Eldoret to

the one in Nakuru.

Mr. Wanjala: As what?

Mr. Krvatenge: As an Inspector of police.

Mr. Wanjala: Now, in your statement in page 2, the first paragraph, you talk of a party

in Nakuru. Can you tell the Committee what type of party- it was and what might have

transpired during the course of the said party?

Mr. Kwatenge: During the said party--- Thib was a farewell party in honour of Senior

Superintendenl Sang. H" *ur leaving Nakuru for Kakamega as the Deputy.Provincial

Security Intelligenci Offi."r. His Deputy who was a Superintendent, but whom I have

forgottin his name, was being transfirred to Kisii as the DSIO. In their place, we had

Sui-erinteided. Frederick Kibet Rono who was coming in as the DSIO, and I was also going

in as an Inspector of Police. So, being an ,Inspector of Police I could not become Mr.

Rono's depuiy. One of the chief inspectors in Nakunr by the name Kerich was elevated to

be the Deputy DSIO.

Mr. Chairman: You have not answered the question. What transpired at the pafty?

Mr. Kwatenge: Sorry, I did not get you. During the party---
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Mr. Wanjala: And rvhat type of party rvas thal?

Mr. Krvatenge: It was a farewell party lbr lr4r. Sang. During that party the guest of honour

ryas to be Mr. Jonah Anguka, the then District Comnrissioner of Nakuru. He did not tunr
up but was represented by John Abduba, the then DO l, Nakuru. During the party, nornral
speeches rvere given. When it canre to the turn of Mr. Sang to talk, he noted that Mr. John
Anguka rvas not present. So, he turned to Mr. Abduba who rvas seated next to him and told
hinr: "[ notice that the DC has not come. Lubda ni ile nrcurcila \'otu rl,enozuttguntzct .juu
!ake." At that time there was.a lot of infornration that Mr. Anguka was connected to the
death of hon. Ouko. Then he rvent on and told Mr. Abduba: "Go and tell hinr not to worry
because I have already---" I cannot put it in the exact words, hut it rvas sort of reassuring
him that he had covered Mr. Anguka properly. Then he added by saying: "Si unrljurt rttirtti
ni nani?" He said that statenrent in Kisu,aliili,

Mr. Wanjala: From that speech of Mr. Sang to Mr. Abduba, rvhat did you conclude irr
relation to your intelligence reports?

Mr. Kwatenge: I found it odd because Mr. Sang rvas not just that rookie intelligence
officer or anything. He was a ctrean1, and our training was that you do not volunteer such
information. So, I' saw something fishy. Incidentally, Nakuru is'one of the busiest stations
in intelligence. I was assigned duties to assist the DSIO in processing intelligence. This
gave me a chance to go through intelligence reports in the district. I used that opportunity
to tiy and find outtunenrkinge ,tot,util gani, if I.may use swahili words. He had assured him
that we as going to cover hinr.

Mr. Wanjala: So?

Mr. Krvatenge: So, when I went through the intelligence reports, I forrnd three unique
kinds of intelligence which do not just happen. There rvere these---

w: You may refer to your statement on page 2.

Mr. Kwatenge: I found three types of intelligence reports wlrich were unique. The first one
was saying that a group of pronrinent luo personalities have been allocated special duties
by the former President and the two nanres I can recall were Jonah Anguka and Mr.
Ezekiah Oyugi. The operation was: Kv,encla kuondoa nmcloadoa in the luo community,
w[rich was perceived to be a clean one, except one or two dirty ones which was made by
the late Dr. Robert Ouko. During that time, the proper english rvord is McArthurism.
During that time there was a lot of McArthurism and if they rvanted to remove you, they
would tell people from your area: Area hiyo ni safi lakini ile mudoadoa ),o uchortt--- you
understand for swahili, if your shirt is clean and ina nruclocrcloo. So, nndoodoa is Krvatenge
and So-and-so, for example. So, enda ondoa tu hiy6 peke 1'uke.

Mr. Chairman: We understand what you rnean. He is talking about the era of McArthur
at the time when Communism was a crime in the United States of Anrerica. If you were
pointed as a Communist, then you would be hounded out of office and so on. It happened
in Kenya, and rve understand. Please, proceed.

I
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Mr. Krvatenge: Mr. Anguka'knerv that Dr. Ouko. would be eliminated and he did not want

to be party to his killing, knowing that the kitiers could be known later. He, therefore,

pretended to be having an urgent matter rvhich he had to attend to personally. But, he could

not annoy Mr. Moi aird the other people rvho rvere to carry ont the elimination. He gave

his official car, a driver and bodyguard ts proceed to Kisumu and report to Mr. Ezekiah

Oyugi. As the Oyugi group rvere preplrlug to eliminate Dr. Ouko, he approached the same

group to interven. uni convince iX6 pr"sia.rit that lte rvas as bad as he rvas being made to

Eefieve. So, on the day they picked hirn up at--- What I am trying to say before I continue

reading is that Or. Ouko rr.i trying to gei to the President according to those reports and

the President had switched hirn ofi. So, Dr. Ouko picked a few prominent luos and told

them: ,'you go and tell Mzee that the reports he is gettirtg--- He is being misadvised'" He

did not know that these people rvere able agents. They rvere assuring him" Ttmaenda

ktmnbirt l,[zee. But at theianie time they had other missions which were contrary to what

Dr. Ouko may have thought. So, on the day they---

lllr. Chairman: Do you have any of those people's names?

Mr. Krvatenge: I can only remember two people'

Mr. Chairman: The ones you have narned?

Mr. Kwatenge: Yes, Mr. Chairman, Sir'

Mr. Chairman: Well, Proceed.

Mr. Kwatenge: So, on the day they picked hirn at his Koru farm, he was supposed to have

dismissed everyuoay. Let rne put itiri verbatim here. Dr. ouko wanted the& promineht luos

to approach the President. These prominent luos told Ouko that--- You know during those

days, if Krvatenge rvas marked, fbr example, even being seen rvilh him was a crime' So'

these people told Dr. Ouko that, "we clo not want to be seen rvith you because if were seen

with you, by the time we reach State House it rvill have beeu known that rve are also

blacklist and we. cannot reach there." So, they tolcl him: "The day we will make

consultations tvith you, we do not rvant people to See us, becattse even your workers could

be paid-up agents." That is why according to those reports, Dr. Ouko dismissed ltis workers

on ihrt 
"u"ning. 

The told them: Now you can go. He gave them sonre money phrs ingine

kiclogo ),a clrui. But one lady called Selina--- You knorv, we Africans when we have money

tttrnshereltekea satta. So, tirat time he called a few lriends and then they tried to make a

small gathering. Wren she went ottt is rvhen she saw a white-like looking. vehicle'

According to tirose reports, it is only by God's grace that- -- Mhbv'a wako akiktrumbia'

',you go,,, you cannot just remain. It is an order. So, she was around and that is why she

found out that a rvhite vehicle had come. On Angtrka's part, checked with the records in

his office ancl--- You know, during those days public gatherings and meetings used to be

licensed by the DC. So, it was Anguka's offrce that used to give these public licences and

whatever. He knew where certaifi puUti" nreetings were on that evening. According to those

reports is that, he made a lap of honour. He went to one meeting at around 9 p'm'and theh

went to another one at 3 p.m. and then went to a third one at around 3 a'm'
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Mr. Chairman: Mr. I(watenge, are these serions intelligence reports, because we ltave
evidence that Mr. Anguka had gone to see the former MP, Eric Bommet in Ongata.Rongai
area?

Mr. Krvatenge: That is why I said I found three types of funny intelligence reports..A.fter
I finish this paragraph, I will assess it as an intelligence officer for makosa ile ilikuv'eko
and whatever. You will find that the.assurances that Mr. Sang was assuring--- That is, the

re-assurance that he had given.

Mr. Oriri-Onyango: .Mr. Chairman, Sir, just before the witness goes further, as an

intelligence officer.had you an access to these intelligence reports in that office at your
rank? You can also tell the Committee if you knew how these intelligence reports were
compiled.

Mr. Kwatenge: During Kenyatta's and Moi's time Nakuru could be called the capital of
intelligence gathering. That is.political activities in that place. Two, if you look at the

nunaber of intelligence officers who were in Nakuru during Kenyatta's ahd Moi's time,
corirparing that number--- Sorry, I cannot say how many they were because I think that is
a classified infonuation. But if yot compare that number, it may be equal to two or three
different districts. What I am trying to say is that in Nakuru there was so much gathering
gf intelligence and whatever, and when it comes to the processing of intelligence, that is
the duty of a DSIO and Deputy DSIO. But within the Special Branch, any person from
Acting Inspector and above could be allocated those duties, and it happened so in Nakuru,
because the DSIO has so many officers. So, when he processed the reports he had to
appoint one of the inspectors to assist him and the deputy DSIO. Thdt person happened to
be me. So, I had access to all files except one. This ftle was the one which was dealing
with staff matters; leave transfers, discipline and whatever. But I could ask for any other
file within the office and peruse it without raising any eyebrows.

Mr. Oriri-Onyango: So, there was file dealing with Dr. Ouko's disappearance?

Mr. Kwatenge:'No. In intelligence, many people think that there is a file on specific
people and whatever. There are just files which are given different classifications.
Depending on the seriousness of the matter, I could place you in the secret or top secret

file, for example. But there was no file on a particular person.

Mr.,'Wanjala: Please, continue

Mr. Kwatenge: These reports that were trying to exonerate Mr. Anguka were suspicious
becairse, 6ne, almost all were in the usual IR file. There is a file that you jirst fill in and
write. It was in the usual file. There is a book called SB Directive which shows the
intelligence on how to perform. It is like the Police Force Standing Orders.

Mr. Chairman: If you are going into an area which might compromise our security
.syStem, I will rule you out of order. You do not have to explain in that much detail,
because this is a country which needs protection. So, just limit yourself to the facts rather
than the methods of operation.

{
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Mr. Kwatenge: I am aware of that. I anr talking of an organisation that is defunct.

Mr. Chairlnan: Since yoq never joined the new one, you do not know whether tho99

things are still going on or not. So, what I am saying as a son of this country is that we do

not want to know how intelligence wolks in details in public, because that'might

compromise our security. You know we are leaving in a dangerous world'these days.

Proceed, please.

Mr. Kwatenge: I stand corrected. But, the classification of the report of a member of
Provincial Administration in his area of jurisdiction; a PC and DC, used to be graded

differently from the way this one was graded. It was given in a normal report file instead

of being given a higher---

Mr. Chairman: [n order words, almost everybody had access to it.

Mr. Kwatenge: Even a constable could get that file if he wanted to, which was notusual.

Mr. Chairman: And that meant, of course, ttrat they wanted everybody to know so that

they could pass the rumollr around that Mr. Anguka was not involved?

Mr. Krvatenge: It could be. Why rvas it that, that day intelligence agents were placed in
all strategic places? There are those situation,. for example, where people are meeting

because of a barrier or whatever. You do not need to take there and agent 'to go and listen

to the way those people will--- That is not of security interest. But why place an agent there

who is going to say: "[ saw the DC there?."

END C
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Mr. Kwatenge: And then betrveen the tinre when they--- I will skip some of the topics as

a result of the Chairman's advice.

Mr. Chairman: What you need to tell us is the manner in rvhich Dr. Ouko rvas removed

from his honte and who did so according to the intelligence reports.

Mr. Krvatenge: That I think I have covered

Mr. Chairman: No, you have not told us up to the end. Look at the last part of the first
paragraph on page three.

Mr. Kwatenge: Mr. Chairman, Sir, you knou' rvhen you are on'this seat you become

nervdus. I rvill read on: '

"On Mr. Anguka's part, he checked the records in his office and he

knew that those rvho had beerr licensed to have public functions that night
when Dr. Ouko was lo be picked up and made sure that he visited functions
and parties to build up his alibi. If you were ever nrentioned in the matter he

could easily refer to the parties and the functiotts he attended during that
night and no one could associate hinr with the elirnirration group. In actual
fact he did not have an urgent nratter to attend to as he had indicated just to
avoid the elinrination group in case they rvere fourrd out. In the farm, Dr.
Ouko rvent in, but lound strangers and it is then that he realised that all was
not rvell. He tried to nrn away but they caught up witlr him. That is actually
the conrmotiorr that arose Ms. Selina's attelrtion."

Mr. Chairman: So, how accurate were these reports and where rvotild you think they were
gathered?

Mr. Kwatenge: I noticed that there was a deliberate move to cover"up Mr. Anguka.
However, this is the only part about covering Mr. Anguka that I can say was suspect. I
cannot comnrent on it because of the sensitivity of the matter.

Mr. Wanjala: We want to hear everything from you as evidence. There is nothing sensitive
here and that is rvhy we have invited you.

Mr. Krvatenge: Mr. Chairman, Sir, as I said earlier on, a DC in his area ofjurisdiction, had

a special file which was of higher grading and could not be handled by anyone in the
office. If Irvere the DSIO at that time, I rvould have referred the file there. However, it was
kept in the ordinary way and it was unprocedural. Secondly, rvhy write a report about a DC
ivhen only goes to a place to say Habari ),enu? If there was a meeting and rvhatever was
discussed was of no interest, there is no need of using stationery to report that. However,
all that was being written. Thirdly, the reports rvere taking longer. An intelligence officer
has to indicate when he received the information and the time of writing the report. There
is a provision for that. However, the reports were taking longer, for instance, a report could
take two or more weeks from the tirne the intelligence rvas gathered.

{
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ll\lr. Krvatengel

you rvill fincl that at one tinrc I thought lhat tlre intelligence officer was sick or anything'

Somg rvirere i1 the nridclle I lbuncl out tltat he hacl received the intelligcnce reports artd he

had already prooessed thettr.

Mr. Chriirman: Tlrat is underslandable. It rvas like an llterthought. Plcase proceecl ancl tell

us if the iltelligence reports inclicated u'hoever pickcd Dr. Orrko ancl ltorv and trsing rvhat

velric les.

Mr. Krvatenge: In lny statentet'lt, I lrave talkerl abottt Dr. Otrko being picked trvice' I rvill

talk about the seconcl- tinre he rvas picked later on because I gathered nruclt more proof

when I rvas at the Provincial headqtrarters.

Mr. Wanjala: Norv, rvhen you u,ere triutslerrecl to tlte PSIO ofllce in Nakuru as a desk

officer, please, detail to tts the llature of yotrr duties tltere.

IlIr. Krvatenge: The nearest example I can give about a desk officer is like in journalism.

The PSIO ,"..ir., intelligence fiont a u'icle area atrd rve are given each of us a topic. The

pSIO cannot hanclle all the intelligence. The desk office lrandles variotts topics. When I was

in Nakuru, I s,oultl hanclle crintirral intclligence. I rvas the liaisorr officer with the CID.

M5e. Moroto nray knorv because there are sotrte crintes that are political .in nature and

others nornral. We also usecl to be cluty officers on a rotational lrasis. We could conduct

nronring call-ups lronr the clistricts. I rvas an inspector. At one titne rve found that rvhen rve

had pro-blents ivith sonre of the DSIOs s,e could tell the desk ol'ficers rvho were SSPs to

talk to them. One tipre I tried to talk to Supt. Jared Kobunga. I told him tirat I had a

problern with Supt. Francis Onnvenga, the their DSIO, Iten. lf I had gone to tlre Deputy

bonrnrissioner to report, it u,oulcl not look godct. So, I tould talk to his peer to approaclt

him and tell hinr rvltere lte s'ils failing.

Whep I approachetl Supt. Kotrunga rvith the vierv that he shotrld talk to Supt' Omwenga,

he refused. He told ui tftat Supt. Onlvenga was tryirrg to recruit hirn to spy at the

Provincial Headquarters. That n,as after he had given evidence at the Cichertr Commission.

We really had problenls conlnll.rnicating u,ith DSIO, Sttpt. Francis Omrvenga.

I know hou, he rvas transfen'ed and I do not knon'ilthis Contntittee would wallt to know'

Mr. Wanjata: Ot course yes. That will form part of tlte circttmstantial evidence rve need.

Mr. Krvatenge: He wattransferred out of Kisuntu because he was connected to Dr. Ouko's

death and his continu.d b.ing there rvas prejudicial to his safety. He rvas transfened to

Nyahururu as tfte DSIO. However, as it is normal with the police force, you may be

transferred and before you go several transfers take place. So by the time he was handin$

over in Kisunru, he was tolcl to go to Nakuru as a desk officer. He did not like being on

the desk because it involved full-time paper work rta DC hav'ezi kukupatict kaplot. So, he

wanted a district of his own. He approached the Deputy PSIO rvho rvas called Mr'

Okemrva. T[ey usually talked in nrore languages llratr some of us. They could tune in to
another channel.)
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Mr. Chairman: Just say that they were both Kisii and we will understand

.Mr. Krvatenge: He wanted a district for liimself and all the DSIOs in Rift Valley Province
were gazetted officers. So, there was only one who rvas a chief Inspector in Iten. So, he
was taken to [ten and that is how he ended up there.

Mr. Oriri-Onyango: Mr. Chainnan, Sir, the witnesses has just attributed Mr. Omwenga
to the death of Dr. Ouko. In yonr intelligence collection, what part did he play in the death
of Dr. Ouko?

Mr. Kwatenge: It is in my statement and I am coming to that. When I told Supt. Kobunga
that Mr. Omrvenga is becoming difficult to handle it would look irnproper for an inspector
to report a superintendent to the Deputy Commissioner of police, he said that he been
approached by Mr. Omwenga to monitor issues connected to the Dr. Ouko's death. So,
Supt. Jared Koburnga .told me that Mr. Omwenga told him that he cannot associate with
suspected luo murderbrs. He told Mr. Kobunga to go cleanse himself of Dr. Ouko's death
and then report back to him (Mr. Omrvenga). He madq approaches to several other desk
officers and later he approached me.

Mr. Omwenga once worked in one station with my father, Supt. Japheth Lando Kwatenge.
He used that opportunity to get me. He would call me kijana ),a rafiki ),ottgu. One day
when I was talking to him he told rne, "Kijana ),a rafiki ),angu jaribu mtisikizie kama
mantbo ),anazuilgutrlapa hapo katika mkoa kuhuw kifu cha'Ouko." I promised him that I
would assist him. I have to comment something at this juncture. I referred to someone
called Barnabas Lubisya. He at that time was working in Kisumu in the Intelligence. It was
in the course of this year that I met him and he is my relative. His mother is from our
family, but I had never met him. So, I told him that I would assist him because of Mr.
Baranabas Lubisya.

Mr. Chairman: How is Baranabas Lubisya connected to Mr. Omwenga?

Mr. Kwatenge: In the Press, it was reported that Mr. Baranabas Ltrbisya and another
communication expert from Nyati House had been found in Justice Gicheru's room in one
of the hotels in Kisumu. So, I was using Mr. Lubisya's name tci try and gain Mr.
Omwenga's confidence.

Mr. Chairman: Do you mean that Mr. Baranabas Lubisya is the dog handler who took Mr.
Njoka, a communication expert from Nyati House? '

Mr. Kwatenge: We had a section in Nyati House that was doing dirty tricks and it once
came to Nakuru to mishandle some two MPs that is, hon. Muite and hon. M. Kariuki of
Nakuru. What they used to do is to come to your station. They knew that if they went town
they would be lynched. So, they would carry one of the intelligence officers to show them
around. Mr. Lubisya, being a resident of Kisumu would tell others that those were his
colleagues from the headquarters. So, I mentioned his name because I thought that would
be more serious than mentioning my father.

Mr. Chairman: How did you use his name?
t
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Mr. Kwatenge: I told Mr. Omwenga that I wanted to monitor the whole thing because I

rvanted to know horv my cousin.-- I later discovered that he is my nephew. I told him that

I wanted to save my cottsit't.

Mr. Chairman: What did you discover?

Mr. Krvatenge: One time, a kikuyu fellow in Lugari used to extort money from people in

Kisumu using a rvhite vehicle. That tirne I talked to Mr. Omwenga using the radio

telephone. t told trinr that: Afturcle, nasikitt huantba wole v,ctttt antbao v'aliktnva lwenye ile

gori fli"hyktnya Ouko tvanatafuhvn. I talked of the rvhite vehicle because of two things.

Whrn I rvas still at the district, I read that Mr. Angttka's vehicle was the one whibh was

used. Secondly, I expected four people to pick him up, that is, the driver, the inspector and

two heavies to make sure that he does not jump out of the vehicle. So, when I told Mr.

Omwenga that those four people are being sought, yon could sense it tliat he was shaking

and worried from the other side of the phone. He told me: Hii Serikali ni nrbaya sana.

Hata ukifanf ia kazi inakwttka."

Mr. Chairman: Did he not say, "Yott mean they are coming for us?"

Mr. Kwatenge: No, he told nte: "Hii Serikali ni mbaya sana. Hata ukiifaQia kazi,

inahmtka. Then, there is a time he asked me, I stand to be corrected though, unasetna

ttmatafutwa| Mine was a quick one. I knerv if you take longer you may not catch him. So,

I said: Ndio, rnnatafttt+,a. That is when he said: "Hii Serikali ni ntbaya sana. Hata

ukiifarytia kazi, inakunka. He told me that I should continue monitoring the situation so

tha[ wlen he will be about to be arrested I can tell him in advance so that he takes his

personal effects to Kisii. He said: Afadhali wakute nintepeleka bibi, watoto na vitu

nywnbani na wanishike pekee ),ct,tgy. Later, I was transferred from the PSIO's office to Iten

as the Deputy DSIO. That was in early July, 1992. On arrival, I learnt that Mr. Omwenga

had gone to Kakamega on cross-transfer and Supt. Nyakoye, a desk officer at Kakamega

PSIO's office--- I-came to learn that after giving evidence at the Judicial Inquiry in Kisumu,

Mr. Omwenga h'ad developed a funny behaviour. Those are the investigations I did in Iten.

I use to ask my members of staff. Remember, I inheritted his staff only that I went there

as a deputy. He never left the police line. At Iten, the police station is about one or two

kilometres before reaching the town. His house was within the compound. He never left the

police compound and from the time he left Kisumu after giving evidence.

Mr. Chairman: Even at night?

Mr. Kwatenge: He is a social person wtro loves interacting with people. But at that time

he avoided social places. He only assigned duties to his deputy, Insp. Daniel Poghisio.

END D.
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[Mr. Kwatengel

He developed a fumy behaviour; he never left the police line in rvhich his ltottse rvas

located. Whenever there was a telephone call in tlie office, he cortld not pick it up, but went

to the officb of the sub-ordinate, Constable Ndiema to pick it. When Constable Ndiema

picked up the phone and says: "Afande Kwatenge, ni wewe." Then, he would knof that

iUr. fwaienge is among his good friends. He would fake his voice .and sometimes say:

',Nimeingia iaa hii na nimekuta simu." However, when phones ttsed to come in from people

whose loyalty he was not sure, he rvould rvink at Constable Ndierna rvho would tell the

person thatj "Mkubwa hayuko, could yotr ldave a message?"

Mr. Chairman: Is this the same Constable Ndiema, who was in cliarge of tlre Koru

intelligence office at the time of Dr. Ouko's death, under Kisumu District rvhere Mr.

Omwenga was the DSIO?

Mr. Kwatenge: Mr. Chairnran, Sir, I am not sttre

Mr. Chairman: Do yott knou' his second name?

Mr. Kwatenge: Mr. Chainlan, Sir, it seems I have forgotten his christian name since this

is a case dating back to 1992.

It the caller was somebody he could not trust, he would tell the sub-ordinate officer that he

was not in. I also learnt from members of the public that was being protected by Mr.
Biwott. I was told by Mr. Nyakoe that, that rvas not true.

Mr. Chairman: What do you ntean by that? I do not understand tltat statement. What are

you implying?

Mr. Kwatenge: Mr. Chairman, Sir, what I am trying to imply in this statement is that there

was a belief that he was posted to Iten to be working near his god-father. Mr. Nyakoe told

me that he believed that Mr. Biwott was connected to Dr. Ouko's death and he believed

that Mr. BiWott must have dealt with senior intelligence officers at Nyati House. To him,

a DSIO was a very junior person to deal with. So, for him to have been taken to be under

somebody's wing does not apply.

Mr. Chairman: I still do not dnderstand you at all. What do you mean when you say it
does not apply to Mr. Omwenga?

Mr. Kwatenge: Mr.'Chairman, Sir, there was a belief at that time that when Mr.
Omwenga was taken out of Kisumu, he rvas taken to Iten to be near his god-father, Mr.
Biwott.

Mr. Chairman: But, was that true?
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Mr. Kwatenge: Mr. Chairman, Sir, that rvas not true. I have jtrst said he was transferred

to Nyahururu and before he was taken there, he rvas taken to the desk where he was not

comfortable. He wanted a district. He rvas told that the only district that had a member of

the Ipspectorate was Iten District. When yoll are a DSIO, you have a vote' This had

something tb do rvith getting kittr kidogo from politicians, tlre DC and the.vote you are

aliocated. When you uri at tlie dosk, you do not get those favottrs. At the desk, yott just go

to your office, work orr your papers ancl leave that place. So, lte did not rvant that kind of

atmosphere

IVIr. Chairman: Now thar you have explained that isstte, cottld yotr proceed?

Mr. Oriri-Onyango: Mr. Chairman, Sir, if I could get sonle-clarification. Mr. Kwatenge'

you saicl that yon learnt lrorn Mr. Nyakoe that when Mr. Ourvellga was taken to Iten, he

was not taken there to be protected by Mr. Biwott. That is what you leamt from Mr.

Nyakoe?

Mr. Kwatenge: Mr. Chairman Sir it was coincidental that he ended rrp there.

Mr. Oriri-Onyango Now, fronr your own intelligence collection, imagine moving

somebody frorn Kisumu, which is abig city to lten. Did hehave anyconnections with Mr.

Biwott?

- Mr. Kwatenge: Mr. Chairman, Sir, fi'om the intelligence infonlatiotr that I collected,

because this question was quite "lrot", if I may use that rvord, he r.vas transferred lrom

Kisumu to Nyahururu because he rvas connected to Dr. Ouko's death. Before he went to
Nyahurunq it is normal with the police force that you are tratrsferred and even before you

hand over, two or ntore transfers--- So, he ended up at the desk in Nakuru, Rift Valley
Province. He worked in Nakuru for over a year, but as I lrave said, a desk officer just

concerns himself with paper work. He wanted a place rvhere he rvas cornfortable; a place.

where he had a vote, vehicle and other facilities---

Mr. Chairman: Mr. Krvatenge, I think you have explained that sufficiently. Please, let tts
proceed, We are running out of time. Go to question No.13.

I\lr. Wanjala: Now, while in Iten, did you leam of the death of Mr. Masinde Muliro as an

Intelligence Officer? There were run"lours of his death. Could you tell the Committee the
intelligence information you collected over these runrours?

Mr. Kwatenge: Mr. Chair.man,.Sir, while I was at Iten as the Deputy DSIO, members of
the Bukusu sub-tribe started avoiding me. They accused me of working lor the Government
that had killed Mr. Pius Masinde Muliro. [n some professionals, for example, politicians are
sometimes assassinated. In fact, when a politician dies, people say (uneu(^va. So, initially
I took it to be that. However, these rumours were very common. So, I had to seek
permission from Mr. Nyakoe to go to the province for my personal problems. I was given
permission and went to Nakuru. There I met a Desk Officer by the name Inspector Clement
Masitsa. Inspector Masitsa is one'of those people who used to torture people at Nyafo
House. So, we used to see them like from the GSU. We also used to collect information
from them because they had more access to inner infonnation than rve did. I told him that
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[Mr. Kwatenge]

were I was working there were rumours that.lr{r. Muliro had been killed. While in lten Mr.
Muliro had died on arrival from an overseas trip.

Mr. Chairman: You are now going backwards! Start from the issue of Inspector Masitsa.

What did he tell you when you asked him about the runtours regarding the death of Mr.

Muliro?

Mr. Kwatenge: Mr. Chairman, Sir, rvhen I asked him about the rumour, being a fellow
intelligence Officer, he told me anything could have been possible because Mr, Muliro had

been rung o-y a former Intelligence Officer by the name Mr. Wajakoya, whose conversation

had been intercepted by Intelligence Officers prompting them to send an under cover agent

to follow Mr. Muliro to London. Mr. Masitsa told me that the secret agent had monitored
theconversation between Mr. Muliro and Mr. Wajakoya and learnt that if Mr. Muliro could
'come back with that information, it could bring dorvn the Government. Mr. Wajakoya is
a former Intelligence Officer who, during his time rvith the'lntelligence Department was

deployed to Music Room. The Music Room was used to tap people's phone calls. What
happened here was that personnel used to be given two lists of people. They were told to
tap people's phones. They were given another list because it was possible for people

between these two lists to talk to each other. So, the instructions were to or not to tap any

communication from the list they were advised. So, when Mr. Wajakoya was working in
the Music Room; he was a young man, about 26 years old. At one time he decided to
monitor a phone call between former President Moi and Mr. Biwott. Whatever they
discussed had to do with the death of Dr. Ouko. This was tapped. There is a provision in
the police force that a Chief Inspector and below can resign from the police force within
24 hours, So, he resigned and was given an honourable discharge. He rvent with that tape
to the British High Comrnission at Bruce House, therr. He gave it to personnel there seeking

for politidal asylum in Britain. He was given a political attache, who listened to the tape

and Mr. Wajakoya was imrnediately taken to London where he stayed. What NARC did
recently is what the original FORD rvould have'done in 1992.It reached somewhere where
FORD was about to break up and Mr. Muliro offered himself to mediate between the two
groups. Now, when he offered to do so, IVIr. Wajakoya picked that up, took a risk and rung
Mr. Muliro. When he rung Mr. Muliro he told him rvhom he was. You know, you cannot
just call a pr6mlnent person aside and say: Mheshimiwa hja hapa. He had to conduct his
own investigations. So, that was tapped. When Mr. Muliro tried to find out who Mr.
Wajakoya was, some how this information leakdd. That is whqn an agent was sent with
express instructions that: "Go trail him; shadow him. tf you find that the information may
bring down the Government thetr, make sure he does not come back."

lVIr. Chairman: Do you know the name of this Intelligence Officer?

Mr. Kwatetrge: Mr. Chairman, Sir, the name was never provided to me.

Mr. Chairman: But, you got this information from Inspector Masitsa?

Mr. Kwatenge: Mr. Chairman, Sir, yes.
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Mr. Chairman: And, was he telling the truth?

Mr. Kwat0nge: Mr. Chairman, Sir, I trust him because at the time he was telling me this,

he believed that it would have ended there.

Mr. Chairman: But, you are telling this Committee that this information rvas so serious

that it resulted in the death of Mr. Muliro?

Mr. Krvatenge: Mr. Chairman, Sir, yes.

Mr. Chairman: So, you are now telling this Committee that the death of Mr. Muliro was

some how connected to the death of Dr. Ouko?

Mr. Kwatenge: Mr. Chairman, Sir, I am telling this Committee that this Intelligence

Offrcer who accompanied Mr. Muliro is the one who is responsible for his death. Even after

writing this stateminl, I met somebody rvho saw Mr. Muliro collapsing and dying'

Mr. Orirl-Onyango: Mr. Kwatenge, which information was this, which cottld have brought

the Crovernment down?

Mr. Kwatenge: Mr. Chairman, Sir, if the voters were to be told one day before the General

Elections thal the Government t]ren in power killed a popular politician, it would have lost

votes.

Mr. Chairman: And, who ig that Government killed this popular politician?

Mr. Kwatenge: Dr. Robert Ouko!

Mr. Chalrman: And, qho in Government killed hinl according to the irtformation you got?

Mr. Kwatenge: Mr. Chairman, Sir, when I was in Nakuru at the district headquarters, I
used to freely discuss with fellow inspectors and those under them. There was a rumour that

Dr. Ouko died within the compound in State House. I used to talk to these people;

intelligence offrcers were free to say anything within the office. I used t6 find that when

I used to talk to these people, they would seem very worried. I used to ask them: Why can

you not write these reports? They used to feel that Mr. Sang was a spy for Mr. Biwott. So,

no intelligence report could be written in the district without the DSIO knowing. I tend to

believe what they told me because one could see from the way they were talking that ftcy
were worried.' I used to sympathise with them because when you cQme to that topic they

could even follow me two to three later and tell me: "Bw. Kruatenge, nwmbo haln
tuliongea, tafadhali, wionge lcwa ndoto". I would even ask them if it was true that "Total
Man" is the one who pulled the trigger on Dr. Ouko. When I did this, some of them would

even shake as if they had malari4 but in the end they would say: Ni yeys.

Mr. Chairmtn: Could you name thosc persons who told you that? Give me at least one

name? There is no short cut. If you know the name, tell this Committee becarsc that is

what we are investigating. We rvould like to find out the truth.

a

z0rl-
/



Mr.'Krvatenge: Mr. Chairrnan, Sir, tlrere rvas an Ittspector Kinyanjui

Mr. Chairman: What is his other narne?

Mr. Krvatenge: Mr. Chairrnan, Sir, rve get usecl to sumames.

Mr. Chairman: Wlrere was he stationed?

Mr. Krvatenge: Mr. Chairnran, Sir, in Nakuru Totvn.

Mr. Chairman: And, rvhat u,as.his rank?

Mr. Krvatenge: Inspector!

Mr._Chairman: Within the clistrict ofl'ice or tlre provincial ofllce?

Mr. Krvatenge: IVIr. Chairman, Sir, rvitlrin the district otfice.

Mr. Chairman: Was he sonre horr, attache<l to State I'louse?

Mr. Krvatenge: Mr. Clrairrnan, Sir, he rvas an Intelligerrce Officer in Nakuru Town

Mr. Chairman: So, horv did he get this inforrnation that somebody pulled a trigger on Dr
Ouko at State House, Nakuru?

Mr. Krvatenge: Mr. Chainnan, Sir, there rvas anotlrer officer called Inspector Weliesa.

Mr. Chairman: How did they get this infornration? Did they ever tell you horv?

Mr. Krvatenge: Mr. Chainran, Sir, we used to collect informhtion from state House
Intelligence Officers. The only place u,e were not allowed to collect intelligence information
frorn was military camps because rve had nrilitary intelligence cops. So, we were supposecl
to know what was happening in State House because a cook may try to poison tlie
President. There was a driver, a Mr. Kenrboi, the DSIO's driver rvho said that on the day
Dr. Ouko died, around that time, Mr. Sang looked concerned and rvorried. There rvere times
he'would tell them "Ttt,ende ht,a racla". He was not himself until a few days after that.

Mr. Chairman: You believe that Mr. Sang may have witnessed the killing of Dr. Ouko?

Mr. Kwatenge: Mr. Chairman, Sir, I believe that

Mr. Chairman: Could you give us his full nanres?

Mr. Kwatenge: Mr. Chairman, Sir, rvhen I rvas going to work in Nakuru, he was leaving.
There is oniy one son who rvas in Nakuru for about six to eight years as a DSIO. He is
somebody who carlbe traced. He rvas there from 1978 to around that time.

a
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Mr; Kwrtinge Mr. Chairman, Sir, whcn thwe intclligence officors told mc a$u$tdat wr
,,rppora toiavc happcncd in Statc Housc, they were very worrid ry -i:Y fj
o#vcrsing thc way orr-rrr at thc momart. It is not thc way wc arc talking. You cottld firxl

ili 6ilwet.p uororrort.ulc.'Thcy did not evcn want me to discuss tho to'pio, but 1ou

cou6 gmsc from thc wsy they were talking that this was sgmcthing that was crwing the'm

a lot of worrY.

Mr. Cbdrman: Who elsE was qt,statc House when this incidcot tLok placc?
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Mr. Chalrman: I want to knorv whether you were ever told who else was at State House
at the time?

Kwatenge: No, Mr. Chairnran.

Mr. Chairman: Take your time

Mr. Kwatenge: Let us continue. I am not worried about my security. I am secure, but that
is exactly what I know, Mr. Chairnran.

Mr. Chairtnan: I need to knorv who else was at State Hourse. We are looking for evidence,
so that we can nail these people down. Wrat happened was terrible. So, if there is any way
in which we can get the people involved, including names, we will go for those people.

Mr. Kwatenge: Mr. Chairman, there was a name that used to crop up, but it was not a
name of an individual. When talking to fellow intelligence officers, you would be told
"KISS" is coming around, and we wanted to knorv what "KISS" pqans. The letter "K"
stands for a collection of tribes, and "1" stands for internal security service. So, these people
had.theirown ways of collecting infornration. An intelligence officer who is not from the
"KISS' would talk to you about what was happening. Wren he saw somebody fro.m a
certain tribe, he would stop or change the.topic altogether. When you wrote a report of
what was happening, the President would receive it earlier than everybody else. There were
so many prominent leaders who had their own gatherings. So, I was lucky to have been
trusted 6y those peoile. They were open to nre to some extent, bnt they could not.be as
open as I would have wanted.

Mr. Chairmen: Just explain what you are talking about, because I only know of KISS 100
FM. Tell us more about KIS$. was it about'Kikuyu or Kalenjin qr Kiluhya?

Mr. Kwatetrge: Mr. Chairman, I have forgotten what the "K" meant, but ,'I,, stood for
intemal security service. So, you rvould find that---

il[r. Chairman: Do you mean tlrat, apart from the then Special Branch, there were other
internal organisations?

Mr. Kwatenge: Yes, there- were some prominent leaders whom I was told--- We had
people like Messrs. Ng'ang'i Kihonge, Vtutu Mutisya, Barngatuny, Biwott and others, who
had their own people within the Special Branch, who would tell them whatever was
happening. The information would reach State House within 24 hours..For information to
rcach thp President through Mr. Kanyotu, IT would take about a fortnigtit. However, there
were people who would ensure that information reached the President within 24 hours.

Mr. Chainntn: I do not think you are telling us thei truth. I know for certain that
intelligence reports reach State House overnight, and on the following morning, the
President is briefed'on it. So, it could not be a fortnight for information to reach'the
Fnesidcnt, unless it was'not serious intelligence.
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Mr. Kwatenge: Mr. Chairman, if it was serious intelligence, like death of Dr. Ouko, the

Director of lntelligen.r. und his deputy were told about it within four. hours. I am lalking

about marctheism arid whatever. buring that time, in every town, there would be two

prominent leaders. For instance, among my Bukusu community, we had Masinde Muliro

and Nathan WaliEula'Munoko. So, if M-asinie Muliro jokcd around, Nathan Munoko would

pop-up. These piople had their own people in the Special Branch, who would give them

information. .Sa, one would ring State House and inform the President on the other. These

are thingb *iri.t, wg regarded as normal intelligence which was supposed to reach Nyati

House after a fortnight.-However, intelligence on exchange of words between politicians

at garden parties *oirta reach the Director of Intelligence and his deputy within six hours.

Mr. Chairman: Tell us about these politicians. What were you saying about them?

Mr. Krvatenge: I was saying that they had their own people within the intelligence service.

f

Mr. Chairman: What is the import of that in relation to this inquiry?.

Mr. Kwatenge: Mr. Chairman, I am saying that the presence of "KISS" brought about fear

amongst intel-ligence officers. They weie free with me becattse I was newly posted there

from ihe North Eastern Province, and it was as if I had just come from another country' In

the intelligence service, if anyhing happens and you write a report about .it; by the time it

reaches thi provincial headquarters, your colleague has given the information'to somebody

else. So, inielligence officers were not free to tell me v0hat may have transpired at State

House on that daY.

Mr. Chairman: So, you were operating under fear?

Mr. Kwatenge: They were operating under fear, Mr. chairman.

Mr. Chairman: Do you have any information that is relevant to this inquiry? Do you have

any information regarding Dr. Ouko's death, which can lead us home? We want to

conclude this matter.

Mr. Kwatenge: Mr. Chairman, it'was hard to get the information. When I joined the

Special Branc-h, I found that intelligence gathering was very thorough. I-f 
this Committee

were to writg to the Director of Intelligonce, asking him to produce all the intelligence

reports relating on Dr. Ouko's death, 1i-rst as the cohmission that investigated the tribal

clashes in the cduntry did, it would not be given those reports. I recalt t!.t intelligence

6;. on.tribal claihes^ in Kenya were handed over to the Akiwumi Commission on

request. In'this case, the leports have already been shredded. If they had not bge1.s[eddeft

Nairobi, Kisumu and Nakunt would supply you with intelligence reports, which would

make your work easier. However, when the GoVernment: changed, NARC did not take over

everytiring, I am awile that there was interference in a lot of things, including an attempt

to.dismantle the Nyayo House:underground cells. If those reports were to be kept, they

would have supplied this Committee'with a lot of---'
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Mr.. Chairman: We will find a way of going around that, but what rve want is evidence
from you. Do yon know the people whb werp on the scerle when Dr. Ouko was murdered.
You have mentioned Mr. Sang. You appear to have had first hand information. You have
also named a Mr. Kinyanjui and a Mr. Wekesa. Do you know of any other person rvho was
at the scene? We are going to find these people and ask them questions.

Mr. Krvatenge: I do not knorv of any other person, Mr. Chairman

Mr. Chairman: Fronl your intelligence, could you tell us horv and who transported Dr.
Ouko from his Koru home to Nakuru State House?

Mr. Wanjala: And hou, rvas he returnerl to Got Alila after he rvas killed at State House,
Nakuru?

Mr. Krvatenge: Mr. Chainrran, I have not accessed that infonrration. Wrat I know is that
in Dr. Ouko's death. and other subsqquent deatlis, in my orvn investigation, I found a lot
.of similarities, which I rvill bring to your attention. Dr. Ouko's murder could be'compared
to those of Bishop Kipsang Muge, the person rvlro was declared a Member of Parliament
posthumously, and Father John Kaiser. These people had a lot in common. Apart from Dr.
Ouko, these other people were anti-establishment. Secondly, each of them had annoyed a
prominent leader. For instance, fornier President Moi rvas not happy rvith Dr. Ouko.
According to the intelligence I had read lrom files in Nakum, trvo r.,loors of thought rvere
being brought up as to thecause of his death. One school of thought was that Dr. Ouko was
trying to take over tlre leadership of the country. At the sarne time, Moi rvas a populist
leader. He was famter number one, and everything else. So, when you become politib.ian
nunrber one, you do not please. The late Habenga Okondo was unhappy rvith Muge. The
late Masinde had annoyed KANU when he changed his party. He had said that he was
going to quit KANU, and it was believecl that he was "seen".

Mr. Chairman: Without intemtpting your trend of thoughts, what do you nlean by "seen"?
Do you mean that he had been given something "small"?

Mr. Kwetenge: Yes, Sir. So, Masinde had annoyed the porvers that be. KANU knew that
it would be a walk over for them if he would have stepped dorvrr. Father Kaiser had
annoyed my agemate, namely, "Baba Denis". Thirdly, all of them were involved in road
accidents. Dr. Ouko had an accident on the Kericho-Kisumu Road. Bishop Muge had an
accident at Kipkaren Trading Centre. Masinde had an accident at the City Mortuary. Father
Kaiser had an accident in Naivasha. He had to drive his double cabin vehicle into
somebody's compound, and he rvent to a petrol station, where he removed the bumper of
his car. They were slightly injured, and did not die immediately.-Dr. Ouko had to be carried
by a good iamaritan out of the scene of the accident. Bishop Muge died instantly. You
k!o*, the intention of these accidents was for you to die. So, when you die, or maybe, his
"shadow" was even faster. I hope you understand What I mean by "shadow". Somebody
follows you closely, so that when you get hurt, he com'es and finishes you in whatever way
he has been instructed.

Mr. Masinde was photograpl'red bleeding and sitting on tarmac. After the accident, he came
out of the vehicle and sat down on tarmac, and one of the passersby photographed him. He

(
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rrad a smail wdund thirt was bieeding. He was still conscious at the scene of the accident'

but l:e died within minutes. Father Kaiser never showed any injuries' At, or near' the scene

of tlie accident, there was a depression. Between Kisttmu and Kericho, there is a clepression'

The i.tention, if I may clarify, was to enstlre that his car rolled, so that one would'say: "oh'

it was a lrad.aecident."

All of them had expressed fear for their lives a ferv clays before they died' Each of them

had told somebody trrat nis life was i..danger. They hacl co.sultecl people concerning their

lives. Ouko cousulted rvith prominent Luo ieaders, who happened to be double-agents' also

working to get him. Bishop Muge ltacl consttlted rvitlr Bishop okul of Kisttmu' Father

Kaiser had consulted rvith his fellorv priests at the Bishop's house, at Ngong' They died

within days of the accidents.

While u,orking in Kapenguria District, t'lty DC rvas one Peter Kibiegon Lagat' He is a

nepherv to fomer Presiclent Moi. So, if it is true that Dr. Ouko approached him, this rvas

a desperate rlove. Apart lrom sencling protrrinent. Luo leaders to talk to the fonner

president, he also ,rr.d u nephew of the fornrer President to do the same'

Mr. Chairmnn: Do you mealt tlre nteeting in Kericho on the night before the accident?

[Mr. Krvatenge]

Mr. Krvatenge: Yes, Mr. Chainnan'

Mr. Chairman: Would you say tltat, that man woulcl also have been a position to arrange

that accident?

Mr. Krvatenge: Mr. Chairman, let nte tell yott'horv these accidents are arranged, becattse

there is no bigger sin than murcler. A vehicle is assigned to move parallel to yours' The

people in that vehicle hoot and make a lot funny signs at yoti, like showing you the middle

finger. They annoy and in'itate you. It is saicl tltat we are all mad, but the degree of

madness varies from one person to another. We are all paranoid, but our degree of paranoia

varies from oue persoll to anotlter. If the expert from Nyayo House would have rvanted to

monitor Gichem's beclroont at the hotel, he u,ould do that, but this deliberate---

Mr. Chairman: Please, complete yotlr sentences. You were saying, if they wanted to

monitor Gicheru, they would have done so without him knowing bttt, in this case, they went

and nronitored lrim openly, cleliberately, and what did they create?

Mr. Kwatenge: Tltey rvanted Justice Gicheru to become paranoid, Mr' Chainnan'

Mr. Chairman: They rvanted him to knolv that he was being bugged, so that he could react

and resign or sonlething like that?

Mr. Krvatenge: Yes. You know, as a httrnan being, if you feel that you are being tailbd'

you get worried. That is rvhy I said, all of us are paranoid, but the degree is different'

Mr. Chairman: Tell us about the accidents. What would they do?

I
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Mr. Kwatenge: Mr. Chairman, they would joke around with you, and with your*nind. The
intention is to make you cause. an accident, so that somebody would come to you with an
handkerchief. First, idlers are always there. Every time such an accident happens, it is
reported that "a good samaritan carried the victim. That is why somebody made the
"mistake" of taking Dr. Ouko away from the accident scene. Had he not been removed from
the accident scene, he would not have survived that day.

Mr. Chairman:'We know that a Mr. Kirui, who picked up Dr. Ouko from the scene, died
soon thereafter. You said that he made a "mistake". What do you mean by "mistake',?

Mr. Kwatenge: He made the "mistake" of removing Dr. Ouko from the scene. of the
accident. His mistake was that he picked up Dr. Ouko and took him to the hospital. If
someone had gone to the scene with a "laced" handkerchiel Dr. Ouko.would not have
survived that accident. In an accident, you do not monitor who is saving who. [n the case
of Mr. Masinde, he was. just normal, as seen on the newspaper pho0ograph, but he died
within hours. So, everybody knows that this is an accident.

Mr. Chairman: What do you mean by ,'a laced handkerchief'?

Mr. Kwatenge: Just that, Mr. Chairman.

Mr. Chairman: You mean, laced with chemicals or vapours to kill?

Mr. Kwatenge: Exactly, Mr Chairman.

Mr. Chairman: We are now talking about methods of assassination?

Mr. Kwatenge: There are plenty of those methods. I could take weeks or even months to
explain them all. My interest in this case is that in Kenya assassination used to be used a
political tool before. I want it to.be stopped. Thrire is a saying which goes: Ask not what
your country has done for you, liut what you have done for-your corintry. If my small
contribution can put political assassination in the books of hisiory, then hattelriuru fi rii
political assassination attempts had succeeded, we may have had a different Head of State
from the one we are having. Some people have died in mysterious circumstances.

I do not remember you introducing hon. Nick 'Salat. His brother.died in circumstances hon.
Salat would want to know. We received a report that a prominent politician, who is now
a norninated Member of Parliament, and who is an Assistant Ministir, had hired--- At the
time, he was a Minister of State, Office of the President. We received reports from Bomet
that he had bought guns from Uganda,' and.that he was going to assassinate---

Mr. Chalrman: Please, let us stay within the subject of this inquiry. Otherwise, w6 will
be going too far. I just want to know about the buko accidenti oo you think this was
something that was stage-managed to get an <ipportmity to kill Dr. Ouko?.Is that your
evidence?

END F.
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Mr. Kwatenge: By the time one dies, they have bnrshed with death so many times' We

do not know trow many other instances that Dr. Otrko'may have missed death' However'

it.was intended for him to die at that place. were it not for the tractor man,_the official

version would have been that he died through a road accident between Kisumu and'

Kericho.

Mr. Oriri-Onyango: I just want to seek a clarification on this assassination' Yqu were an

intelligence officer who ivas collecting information in this country before you were relieved

of your duties. You know that a ,u.b", of witnesses who were involved iri this murdbr'

from the beginning have been involved in mysterious deaths which have not been explained

until today

Mr. Kwatenge: Before I answer you, let me refer you to CKRC who had seminar near

the Hotel.Intercontinental about thl same time.that the lrte hon. Dr. ouk6's sister died'

Somebody commented on that and I said'that thosedeaths were not natural. Two things

happened when I left the service. During the webuye-by-election clement'Masisa, along

Nayunge Road, asked me if I knew unyt[ing to do withDr. Ouko's deaths' I told him that

the only thing I knew about Ouko's aeath ias what he had told me in his office' Then he

told me-that wittrin the intelligence fratemity, people were being looked'for as witnesses

to Dr. Ouko,s *urd"r. I told nlnfttrat I knew nothing to do with what he was talking about'

During the 1997 general election, I met some two intelligence oflicers at Ndohio Bar at

Giathatika, Tumutumu area, which is where my mother was born, brought.uP and is buried'

When I was in that bar, the two oflicers askid me if I knew anything about Dr. Ouko's

death. I told them that when Dr. Ouko was dying, I was in Mandera. They repeated to me

that witnesses were being looked for and it had come to the notice of the DSI that some

witneises had assumed new names and t6ken cover. So, they were looking for a way of

proving who was dead and w-ho was not dead'

Mr. Chainman: Who was looking for these people and for what purpose?

Mr. Kwatenge: They did not mention the people who were being looked for' but we can

assume it was the killers who were being looked for'

Mr. Chairman: It was the intelligence committee looking for them' Was it not?

Mr. Kwatenga: Yes. I believe that the two instances when I was being asked if I kneiw

anything, maybe ;;; ;;;i i; ii"* if I knew anything to do with thi murder' If thev

knew that I knew anything, I would not have been here'

Mr. Chairman: Could we proceed further now. What you are srying is that 
-the

i;"ffig"rr. ;;, have been invilved in the D1. duto murder because of the manner they

were trailed and the manner in Which the accident occurred and the way in which the cover

up was effected.
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Mr. Krvatenge: No'doubt about it. When Masinde Muliro arrived at -the airport, there are
five people who witnessed his landing. One of them was an intelligence officer,
superintendent Makau. Incidentally, rvhen Muliro was going abroad Makati saw him and

. also when he came back. He said that he was standing trvo metres away from Muliro rvhen
he died. When he wrote that, it led to his sacking. 

-So, 
the behavioui of the intelligence

surrounding this matter is suspect.

Mr. Chairman: You have not told us the information which Mr. Wanjakoya had which
may have caused the collapse of the Kenyan Government then. Could you tell us what
information it was? If it was a conversation betrveen Biwott and Moi, what was the nature
of the conversation?'What did it conclude and what did it say?

Mr. Kwatenge: I have never been told about the nature of that conversation but it was in
a tape form. He recorded the conversation between these two tt)Azees in an auclio cassette.
Aftel recording it, the next thing he did was to resign from the Police Force. When he
resigned, he went to the British High Commission, then at Bruce House, and said that he
wanted political asylum.

Mr. Chairman: You have told us about that. Let us now go to the next one. Do you have
any other things which you may want to tell the Committee? The nature of your evidence
is sensitive, but somehow it does not florv rvell. Can you tell us rvhat you need to tell us.

Mr. Oriri-Onyango: Could you tell us the names of people from the Intelligenee rvhom
you believe may have participated in the murder of Dr. Ouko? Maybe Kinyanjui, IP
Wekesa, DSIO Sang. From your intelligence, did you find out ryhich part each of thenr
played?

Mr. Kwatenge: Maybe, you did not get me well, I am saying that both lnspector
Kinyanjui 'and 

Inspector Wekesa were--- In fact, I was reluctant 
-to 

iay their names in the
first instance. But, they are the people vvho told mewhat is believed to have transpired.
They did not take part in it.

Mr. Chainman: But, rvltat rvas their location? Were they located at State House on the
night in qdestion? If not, did they have informers and if they did who are they?

Mr. Kwatenga: The Official Secrets Act does not allow me to talk about my informers.
But, they were stationed in Nakuru Town and their area of jurisdiction inbluded State
House.'

Mr. Chairman: I will correct one thing. In this Committee, tlrere is nothing like the
Official Secrets Act. Everything is subject to Parliament. What we can do for yoi is to go
into camera so that it is not covered by tlre press. The only thing there is a limit on is the
military, about w.hich we can get permission from His Excellincy the president. I am
talking about the Mititary only, and not the police, GSU or Special Bianch. We are the ones
who make the laws on these things. We can change them if necessary. But, for the sake of" things, if it is not important you do not have to tell it.
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Mi. Kwatenge:. T)rese two officers, Kinyanjui and wekesa are the people who told me

what happenid. They did not participate in the murder; they only knew what rvas

h4ppening. MaYbe, that is a correction'

Mr. Oriri-Onyango: Can you tell the Committee what they told you about the murder?

Mr. Krvatenga: There was a driver called Kemboi. These two officers believed that the

late Dr. Ouko'S place of death was at State House. I even asked them whether he was

brought in by helicopt", and they said that they did not know what happened' But even that

time, an intelligence officer .o,ild sense that something serious was happening"

Mr. Chairman: So, Ouko had been named to be missing and you were in Mandera at-that

tirne?

Mr. Kwatenga: yes, I was telling them that he had died at State House and they would

say "ilitendeka". They would ask me "ilitendeka aje" and they would tell rne that Sang or
,'S-imba,, appeared to be absent-minded and they said they could sense something bad had

happened. 
-i 

remember asking them about the story about Dr. Ouko's body being brought

in a helicopter and they said that in State House, helicopters fly in and out regularly' Yott

cannot know if that hllicopter is the one which brought the body' Bttt, generally, they

believed that Dr. Ouko lost his life at State House'

Mr. Chairman: Can you norv tell.us how hewas rernoved fi'om there after being killed?

Mr. Kwatennga: They did not tell me that.

Mr. Chairman: There was no helicopter used?

Mr. Krvatenga: I had heard a rumour that a helicopter had been used. When I asked,

"inasemekana kwamba helicopter ilitumika," they said that in State Hottse, helicopters go

there regularly.

Mr. Chairman: 
'What 

about the rumour that the body rvas taken to Nakuru hospital and

then to the mortuary?

Mr. Kwatenge: They'told me ihat he lost his life rvithin the compound of State House.

Mr. Oriri-Onyango:
trigger?

How? By what means? If it rvas by shooting, then who pulled the

Mr. Kwatenge: They believed that he lost his life there and hon. Birarott played more than

a casual role.

j

Mr. Chairman: You are being.very careful with your words. Wry can you not tell us the

role he played?

Mr. Krvatenge: I cannot afford a lawyer'

L
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Mr. Chalrmrin: Before this Committee, you do not need a lawyer. Although y6u.can'have
one if you want. Whatever you say here is privileged. Nobody can take you to court over
it.

Mr. Kwatenge:
Kiprono Biwott.

They believed that the trigger was pulled by hon. Kipyator Nicholas

Mr. Chalrman: That is just a iumour. We want. to see if we can get the facts right.
Rumours. cannot help us here: Although they can help us in indicating the truth, we need
some proof.

Mr. Kwatetrge: Exactly, Because if proof was there, it would be in a report. For the
intclligcnce, a report is that people like Biwott were subject to being mentioned. But, Mr.
Josialt Sang, thc then Deputy Director of Intelligence barred people from making reports
on President's family and friends.

Mr. Chalrmsn: Josiah Sang or Rono?

Mr. Kwatenge: Josiah Rono who was the Deputy Director of Intelligence. He stopped
the intelligence officers from making reports on Presidents close friends and family. So, the
only thing which could have happened is that we could go for the reports, but, they were
not there because people had been stopped from writing them. There was also fear that if
Mr. Sang, the DSIO, could have got the information he would have passed it to hon.
Biwott.

Mr. Chalrmnn: We welcome you to tell us if there'is anything else you can tell us to help
in this investigation,

Mr. Kwatengei No.

Mr. Orlrl-Onyango: Does he know where Wanjakoya is now?

Mr, Chalrman: I think we c&n handle that ourselves. We have his contacts.

Very well, Mr. Kwatonge, I take this opportunity to thank you for coming to parliament.
Thc information you havc givcn us is uscful and we will look into it to get ?urther evidence
which will help ug settlp this matter.

Commlttee adjowuecl at 5.30 p.m.

END G

t

218



MIVII A.1 - 08.03.200s

RECORD OF EVIDENCE GIVEN BEFORE THE PARLIAMENTARY
SELECT COI}I}trITEE ON TIIE DEATH OF DR OI,'KO HELD

oN TUESDAY, 8fir IUARCIT, 2to5, AT COUNTY IrALL

IN ATTENDAI..{CE

The Hon. G. Stngu, MP - Chairman

The Hon. K. Kilonzo, MP - The Hon J.M' Iftamisi, MP

The Hon. Prof. C. Mango, MP

NATIONAL ASSE}IBLY

a

Mrs. S. Kioko
Mr. N.'Emejen

Mr. M. Amata

Mr. G. lvlbuvi
Mr. C. Ndewa
Mr. Kagiri

Second Cl€rk Assistmt
Thild Clerk Assistant

POLICE II\TVESTIGATOR'S

Senior Assisart Commissioner
of Police
Senior Strperintcndent of Police

Supcrintendent of Police
Chief Inryector of Police

COUNSEL

Mr. Oriri-Oniango Senior Assistant DeputY
?rosccutor

(The Committee assembled at 11.00 a.m.)

(The Chairmon introduced himself
and Members of the Commiltee)

Mr. Chairman: Order, hon. Menrbers. W. us have a meeting before we start taking

evidence from the witness. I want to start by thanking the hon. Members who are present

and also apologise that some of us wcre a bit delayed. ril/e wmt to make this very short,

so that we can ag:er- on the procedures to follow and the way forward- A ntrrrber of issues

have ariscn since we sat togcther. The fust issue relates to the socurity of the hon. Mernbers

and the second issue lelates to some press reports attributed to tlrose who have appeared

before this Committee and also the hon, Mcmbcrs of this Committee. Finally, we need to

also look at o1r1 irnpending trip to Mombasa to write our report. I am salng this in'view
of the fact that wc have to note that we bave yet to complete taking svidence. I hope aad

pray that we will finish taking evidencc today, but with the question of talcing evide,nce, you

n*er trrrow because it depends on two parties; us and the wibess. So, we may have eve,lr

to make firther changes, but I pray that we linish today.
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[Mr. Chairman]

I want to open the fietd by asking us to talk abgut the securily for hon' Members' not just

hon. Members of this committee, but even the clerks Department and the police officers'

Mr. wanjala, I wairt to ask you to kick ofl but try to summarise so that we have it on

record with regard to the threat on your life. Then I will brief you on mine'

Mr. Wanjala: Mr. Chairman, Sir, rvhen I was leaving here on Friday night' on reaching

the Haile Selasie Rorind About, u "u,,*, 
[ying to follow me. A sixth sense made me drive

faster. My car is fast and so I drove u.f f*,.ihey also tried to.drit:.I:ty-lst following

me, but they could not match me. when I reached ihe first gate' I went round the estate to

confuse them and that is how I enclecl up to my git_. uLd it ,uut opened' Yesterday, five

minutes after I briefed the press, tt ey s"ni nr. un Sl,tS t.lting to take care b-ecause they will

finishmervithmyfamilyandmybeautifulgirlfrien<ls'-Y-esterday'Ihadtoleaveveryearly'
By 6.30 p.m., I was in n''y house' I am threatened and I cannot move'

Mr. Chairman: Havp you reported this to the police?

Mr. \Yanjala: I did, straight arvay. After getting that SMS, I tried reaching these people

immediately, including other hon. Ntembers"rvho were there' I tried calling the number' but

itwasontheansweringmachine.IrqlortedtoParliamentPoliceStationandtheClD
Departrnent and they said tliat u* going-io investigate. I believe that the number they used

to SMS me might hare been Uought ui,i uft.. being used, it was thrown away' Once you

call, there is a tetefirone cocle ,ruirb". tlut can be used to trace the caller'

Mr.Chairman:Thephonecouldalsobestolen.Isthereanyotherhon.Memberwhohas
received anY threat?

Mr. K. Kilonzo: Mr. chairman, Sir, on the issue of security, I have nothing tangible to

report on, only that, of course, there are phone calls *'hich have been coming through my

phone which bear numbers that I do noi knorv arrd rvhen I call back, they just go to the

answering machine. I cannot single out any conversation to the effect that it has been a

direct threat. It is obvious that any tlueat to any hon. Ivlember of this committee is a threat

to the entire committee. The issue of security has been paramount and now that we are

homing in on fire culprits, it is imperative that security shoulcl be stepped up and both

marked and unmarked security shouicl be provided to the tearn which is now concluding the

.work of this Committee. It i; not only thl team, but the team and its families'

Prof. Mango: Mr. Chairman, Sir, so far, I have not received any threat' but sometimes last

week on Tuesday, my water ivas disconnectecl under the guise that I owed Kshs14,000' The

next morning r purup the Kshs14,000 and I went to the rvater office at the city Hall to see

whether my water coulcl be reconnected. As lve speak, my rvater has not been reconnected'

I have talked to a water Engineer, Mr. chelule, and I am just wondering whether this has

anything to do with this. A *'t o1" rveek without rvater is as inconveniencing as it can be'

I want to take this opportunity to encoulage hon. Ivlembers who have received threats' This

is meant to destabiiise ancl scare us from inishing this work. Let us take courage and finish

this work. we have come so far ancl lve have no choice but to frnish the work up'

)
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Mf. K. Kilonzo: Mr. Chairman, Sir, now that Prof. Mango has talked about her water

supply having been disconnected, two weeks ngo, my house telephone line was

diiconnected--- I do not want to call this under very mysterious circumstances, but we have

reported and.nobody seems to knolv where the problem is. When she mentioned about the

diiconnection of her water supply, I thought it is also important for me to mention that my

house telephone line is not working at the moment. We have reported and nothing is being

done. So,l do not know whether that has any bearing with what we are doing and given

that there are threats, we do not want to take any give anything to chance.

Mr. Chairman: I just want to brief the hon. Members that the Chairman received a threat.

The information came to me when I was sitting at the Committee. There were so many

missed calls from my security staff in the constituency. When we finished, I called them

and I intended to go to Kisumu that same evening and they told me that they had received

information that a gang has been hired to finish me the moment I arrived in Kisumu and

they rvere just trying to inquire when I was going to be available in Kisumu. I did not go

to Kisumu that night. I went the following moming to confuse them. When I went, I got

precise details and I intervieWed the people who had got the information. I reported this

matter to the OCPD, I(isumu, who took action by sending a man to investigate. Further to

that, the direct evidence has now been obtained. The man who heard talking about these

plans is now known. He is also known to be closely associated with I\zIr. Nicolas Biwott

whom we are investigating. He was involved in the KANU campaigns. The man in question

is a forrner Senior Sergeant lvith the Prisons Department. He was sacked because of
involvement in crime using guns. He lvas involved in armed robberies and car jackings. He

is a man with a criminal record and a dangerous man because even guns have been

ulearthed in his residence. I believe the matter is in the capable hands of the police. When

I was in Kisumu, I also received a message from one of my people who over heard a
former hon. Member of Parliament, IvIr. Obondo, rvho as you know, has been closely

involved in what has been going on in this Committee. I am sure even norv he is out there

because I met him going to park in the Commissioners parking rvhich even hon. Members

are not allowed to.park in. This man was busy inquiring as to how he could find me, my
telephone number and where I live. The person who over heard thii reported to my people

who reported to me and the matter again is in the hands of the police. I am leaving the

matter to the hands of the police.

As you all know, I am a Christian, and although I may not be the best of a Christian, I
went to church to make this knorvn because I believed and I still believe now that when Dr.

Ouko lvas under tlueat, he lvqlt to church on 1 lth February, 1990, in Koru to preach about

the Book of Job without telling the people what the nature of his problem was. I believe

that if he had come out and said thal his life was in danger, perhaps, he would still be alive

up to now. I had to go, ask for prayer and divine guidance. That is as it is now. I believe

the police are taking care of the matter.

Prof. Plango: Mr. Chairman, Sir, while I was at home over the weekend, somebody called

me who I do not know horv he found my telephone number. He called me under the guise

that he works for an NGO in Siaya and he wanted to come and help my constituency. He

added that he was going to Mombasa and he understood that the Ouko Committee will be

in Mombasa and hg would like to meet me. This may not have a bearing, but since we are

thinking of threats, I thought I should mentiou it here.

I
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Mi. Chairman: We want the Clerk's advice ou ltorv rve should proc.eed. This is obviously

something which is extraueous of the Conurrittce, but it is coming out of the rvork of this

Committee as so. Even when I talked to Dr. Oburu, he said that any tlueat that is directed

to the Chairman is directed to the othcr hon. Members of the Committee. These people are

operating in Nairobi where we live. Mr. Clerk. if you have any comment on advice to give,

please give us. Let us go to Mr. Arnata first. Mr. Amata, you are the security man here.

You are in charge of the investigations and a Senior CID officer. Perhaps, you can advise

the Committee or make comments to your satisfaction.

lVIr. Amata: Mr. Chairman, Sir, police officcrs have not received any threats. We learnt of
the threats issued to the hon. Mcmbers. Threats should not be taken lightly, rvhether

verbally or in written form. They should be rcported to the police and you should state the

nature of the tlreat, namely, how the tlreat canre to you and the possible suspects that you

think could have done it, so that the police can know where to start from. For now, that can

be my advice. Later on, I wish to request you'to give me tirne again to talk about our trip
to Mombasa.

Mr. Cheirman: We rvill come to that later. The late Mr. Apollo Jakaiti, who was a very
senior offrcer, was killed in circumstances rvhich are yet not satisfacbrily explained as to
whether the killing rvas to do with this Committee or not. Recently, we saw in press reports
that, that IvIr. Kibuqa said that it was done by a professional gang, which is well trained
and that it is suspected that there is more than met the eye. Could you tell us wh4t the
position of the police on this matter? That might be part of this. Anything that happens to
any member of this Committee, inclusive from the Clerk's Department, must form part of
our work because we are dealing with a very sensitive matter.

Mr. Amata: Mr. Chairman, Sir, with regard to Mr. Jakaiti's matter, you remember very
well that you wrote a letter to the Director of the CID to state to you whether this shooting
was a nonnal crime or it had a bearing with what Mr. Jakaiti was doing. The Director has

not given a reply and I would not wish to prejudice his reply being my boss. But the
wonder is that I\dr. Jakaiti had stayed in that area not for about five years and that was his
style of going home. So, one wonders why this happened on this fateful evening. You will
remember that this criminal had just come out of jail under the Presidential pardon. So,
there are many factors to it and I cannot draw an inference rvhen the Director has not given
you a reply.

IVIr. Werunga: Mr. Chairman, Sir, we all share the viervs and the feelings of the hon.
Members about the threats that have been reported. I want to say that you and Mr. Wanjala
have taken the right steps in reporting to the police about those threats. Later on after this
meeting, now that I have got the full brief, I will discuss the matter with the Clerk of the
National Assembly, so that the Sergeant At Arms can take up the.necessary steps in
collaboration with the National Security Intelligence Service (NSIS). Afrer I spoke to you,
I have given instructions that no vehicles'should be parked in the parking behind, except
for the hon. Members, and any stranger who briags his vehicle under whatever guisg
should not be allowed to park his vehicle there. That is being observed from today.

On our part, I have hot heard from my colleagues if they have received any threats. As we
'go or! I cannot rule out the possibility of this. Mr. Amata and his team know that some of

a
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these threbts may be so saue ancl you may tlot evett-take- it as a threat' as Prof' Mango has

said. Even pyself when I came from ior',t.ion, I found that my water supply had been

disponnected. I spent the whole day behveen city Hall a,d Karen and finally, they found

that I had over paid them: so, I do not knorv if it is also part of harassment' These are some

of the things flrat we should take note of. we are together in this and I want to assure you

that the office of the ctert< is fuly behintl this comrnittee. we shall do our best to eirstue

that rve produce a report as it is expected of tts' Perltaps, rvhen we talk about our trip to

Mombasa, lve will utro tuy a few ttrings lvhich rve have prepared'

Mr. Chairman: Let us firrislr tlris very quickly. Whcrr we started, the Iirst person we called

was the Minister for National Security. H. .onrc itr pcrson ancl assued us of extra securiu'

We also know that hon. Membcrs are allorverJ one security officer from. the Government'

but because of the sensitive nature of the rvork of this Committee, one extra securiry officer

was allowed, lvhich to nry knorvlcclge, has not been changed' I have taken the liberty to

write to the conmrissioner .of Police and the comnrandant of the General service unit

(GSI,, but particularly to the comurartdant Administration Police Unit' Most hon' Mernbcrs

have their own personal body guards, per the Parliamentary Procedures and Rules' but hon'

Members are requesting that they have amred security guuidr at trreir homes. I have written

to the Commandant ancl I rvant it to be on record that rve have asked him to do so. I think

we should take this further. The matter of life is very important. We need 30 minutes of

-non other than the comnrissioner of police to corne here and tell us in very short terms,

rvhat he czur do for this comntittee. what we are cloing here is for posterity' If he can be

accompanied by a person from the Administration Police so that they can confirm to the

hon. Mernb.rs about this issue. This is a Parliamentary conrmittee and we do not want to

extend our work. We waut to fipish our rvork' If they can give us an assurance personally'

[1]Ir. \YerungaJ

that will be good.

to Dr. Ouko

we had also asked the Director of the NSIS to come to this committee' but because we are

running out of time, we had forgotten about it. I know that my telephone has been bugged'

I also knolv that some of these telephone calls that you are receiving from strange people

are actually rauging calls. The rnoment I arrived from London together with Mr' Werunga'

they first call I got rvas from unknorvn number and the caller did not talk' In other words'

somebody from the Special Branch rvas conftrming that I was already in the country' They

have means of telli,g *,ltere you are and whether you are within reach' They spy' whi.ch

is sometirnes normal. We ,c'ed somc answers from it 
" 

NSIS that they are after orrr security

ancl not after giving this infomratiotr to people who could be detrimental to us' Mr' Wanjala

has taken the right ,t.p, o,ra I am rvith hi* on that' I rvant to say that if your telephone liae

is clisconnected i, your horne, let us nrake it a public issue because that is what happened

prof. Mango, I knorv you can be harassed rvith things like water, but I can help because the

Ge,eral lvlanager water is rny,eighbou' in Mountiin View Estate' So, I can take time to

go it.t.. We should not make a big issue out of this'

END A
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[Mr. Chairman]

With regard to Mr. Jakaiti, I rvrote to the Commissioner of Police because he died when

serving this committee. In our report, we must have a report from the cID as to their

current status of investigation and what they think caused the death of Jakaiti so that we

can put it down in the r-eport. Even if it is not concluded we must say it is not concluded

and we need an investigaiion whether it is do rvith this Committee or not. Now, I think we

are running out of time you can take care of it. Just say that the Committee wants and not

yog p".roo"lly. I know lie is the boss and you have procedures but the Chairman is running

out of time and we carmot do much'

I

Mr. Amatta: (Inaudible).

Mr. Chairmau: He will do that but we want ourselves to do that job. I think we should

now go and conclude that you rvill allorv Mr. Chainnan to brief the Press because these

matters are now there. Horvever, I will brief thern not in great detail but in general that the

police are taking care. I for one know that the police evell gave m9 additional security. I
iant to urge hon. Mernbers here that any time you feel under threat, the police in Kenya

is now different from what we had in tl're past. They rvill give you additional security even

in your constituency. They will give you if you complain.

Mr. lYanjala: Mr. Chairman, I do not stay here with rny family and the way these people

wrote.theii SMS, Jhey are targeting me and my farnily. So, could my home be protected?

Mr. Chairman: I have already rvritten.to the police. What I need from each Member here

is where they lvant that security from the nearest unit. I am going tb talk to the

Commandant. He is now at SVB so that you can be given that security. We had agreed on

that. If you have a bodyguard you are entitled to one more secqrify of the type you want'

So, if you want to travel with two bodyguards that is fine.' If you want one at your home,

that is fine. I know at one stage because of the problems we had in Parliament with the

Minister in charge of national security this matter was now being looked at differently but

we know these Ministers have all those security personnel and the security of the Members

is my personal concern. Mr. Wanjala, if anythihg happens to you, I feel I am the cause of
it because I exposed you because I brought you to this Committee. 'So, I will do everything

possible. The Clerk has assured us that the National Assembly will also take care because

it is their duty to piotect us. Believe me or not, whatever small problems you may have,

the first priority olthe Clerk and the Speaker is to protect you and they will do that job

effectively. Mr. Clerk, I think I have said the right thing there.

IV{r. Wanjala: I also wanted us to take exception of the utterances of hon. Samuel Moroto

who has---

Mr. Chairman: Order! We are coming to that. Let us do it logically. I had written down

what you wanted to talk about and I think the next atea---
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Mr. werunga: NIr. chairman, perhaps rn'hile still- winding up on the issue of security'

while lve were discussing rve have b.en in touch with the Depufy Commissioner of Police'

Mr. Kimaiyo and irir-"iI* is that tf"t Ct**lttee is sufficiently covered and he also has

saidandmaybethehon.KiemaKilonzocanconfirmthatinparticularweaskedabouthon.
Kiema Kilonzo and he said that hon. K. rliorrro has sufficient sec'rity at his home and for

himself. That is what he has said U.trt *uyt" we can confirm and then we can go back to

it.

1.

Mr. Chairman: Mr. Clerk, let us leave the mdchanics of individual's concerns out of the

record. We can now take it up as *, l.u" this place' Horvever' let me tell you that the

police are aiso funny. When lwent. to them and my men who were investigating on my

behalf got the info#ation and got these people who are (inaudible) because the guy they

are dealing with is a criminal,-trrrv ,ilf *.nt on and put the people I suspect are also

monitoring in the constituency who u.. fori.r officers and rvho have been there for so long

and some of them come from Keiyo Si, do not take things for granted' We will take on

these people. .If it is Kimaiyo *t o .o*]r i.t", 'u" 
rvill take on him on one and then he will

take personal responsibiliti. I am not going to accept anybody saying that somebody has

got sufficient security anclwhen.o*"[oa/is dead he-will not be responsible' So' please

make sure that *" ir"u" the commissioner of poti"" and the NSIS here just to discuss those

issues even for a short time up to six O'clock so that we can clear this matter because I arn

worried. Mr. Werunga, I am also worried about you because it was my b;'ainchild' I fell

responsible. rr urryrt irg happens I do ,ot knorv how I will live witlt my conscience because

thatishowlamandlhaveneverreallycometotermswiththedeathofJakaiti.The
commissioner of police cannot talk to farliament the way he wants to talk' This is the

ParliamentoftheRepublicofKenya.Henrustcomeherearrdexplaintoushoweverbusy
he is and I think thai should be take, care off. Let us go to this questio, of press reports.

Hon. Members, I know you a.re all aware that there have been presq reports whereby some

people come before this Committee and make reports' Generaily the rule of Parliament is

that we must not import the debate which is insiae the House outside the premises of

parliament. Some of us wrro are Members of this committee have arso been guilty and we

have to accept that but when somebody directly comments on evidence that we are

receiving here, it is tantamount to firsl of atl d"nying Parliament and its procedures and he

is also holding this Committee in contempt. We have run out of time and we cannot take

it but I think these are issues we must revisit when we are writing our repo{' However' let

us also start with the Members of this committee. Members of this committee are

privileged. Any matters that are of concern here, you should raise it here so that if you have

a difference with the chaimran you tell hirn off nere and there ad it is recorded that the

Members disagreed with the Chairman. You remember in London I had ruled that we leave

out extraneous matters. I had said that when Ms' Brinner was giving us evidence would

want to mention people like Raila and Sungu, I said that is out of order because we want

evidence regarding Dr. ouko,s death il ,oi iron. iv{embers overruled me on a sound basis

that we never know what could be relevant to the death of Dr' ouko' so' we all0wed that

to happen and you saw what the press did. lnstead of relying on the evidence we had been

looking at, they just homed in on this alleged exaggeration of affairs of the former

I
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Mr' Chairman: Well, it was rmport4nt but you see the press also took advantage. you
know you people ovemrled me. Nol,'l\{r. Moroto as a Member of this Committee must
come to this Committee and explain some things. He has talked about several things. One,
that Mr. Chainnan caursed the resignation oi Dr. Ali. I personally can report to this
Committee that Dr. AIi talked to me in the Members Chamber that: i'Mr. Chairman, I am
a straightforward person. I am embarrassed. I am now the chief campaigner of hon. Biwott
in North Eastern. In fact, I am the point man and I find it diflicult for me to be a Member
of this Committee because I largely find this Committee to be about Biwott. So, I have to
resign." That is what he told me. Up to now, I have asked the Clerk of the National
Assembly to give me a copy of the resignation letter without fail but he resigned on his
own volition because he saw conflict of interest.

Secondly, the resignation of other hon. Members have been for various reasons and not
because of the way we run this Committee. Some were committee like Ms. Njoki Ndung,u
and others. Some were appointed to the Cabinet or as Assistant Ministers *d th"y caniot
be Members because this is a probe Committee because we rvill be going to report to the
Executive. However,'the resignation of Mr. IVIuite was on mattirs of[rinJipt" u, 

" 
lawyer.

We differed becarse he himself and Members of this Committee had ruled that there would
be no cross-examination and the HANSARD will prove me that Mr. Muite was very
adamant of that but when it came to the issue of "roi-"*"*ining oraro and others when
things started becoming difficult, I saw that he changed his mind on that issue. Now, thatwill be decided when we look at the HANSARD and we can make a report on that. I really
do not want to take it upon you because hon. Members are here and 

"r"o 
you are free toresign if you so rvish but I believe you are doing the right job because if rve rvere to

replicate the job of the High Court, rve will never gel anywtlere. We will go on for ever and
ever' However, with respect to Moroto attacking the Ciairman, I feel he should be called
here to explain to us. If he does that then he should keep quiet. If he goes on and starts
attacking the Chair, I think that is irrational.

For one, hon. Moroto harclly ever attends the proceed.ings of this Comrnittee. So, whatever
decisions we make here now and he is not there,'he ciurot challenge them because he isnot there and he does not know. Secondly, he exhibits such dlep igoo.*r. of theprocedures of Parliament even the basis tenets of investigation and what is"going on in this
Comrniftee to the extent that I am in great doubt as to wlether he really urfoerstands whatis going in heib. So, when he goes out to make a statement I am really flabbergasted
because he is not willing to attack any Member of this Committee because each hon.Member was elected by his people because he or she was capable of being a Member ofParliament and should be able to contribute. By the way, committees of parliament mustreflect the face of Parliament from'all parties, angles, levels of education and so on. Hon.
Members, you can comment on that briefly so that we can proceed on what to do.

Mr' K' Kilonzo: Mr. Chairman, I hope it is going to be brief because we are running outof time' I hope you have noticed what hon. Moroto said about the issues fou have very
ably elaborated on. We do not want to be sucked into conflicts at this crucial stage of reportwriting we have noted and discussed as a Committee certain things in house. I think we just
need to caution our colleague and then we carry him along. All of us have our owndifferent weaknesses. At times there should be tollrance.

)
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prof. lVlango: Iv{r. Chairman,'hon. Moroto seems to be very unhappy when we left London

and so I am not surprised at his utterances. However, he is one Member of the ComEittee,

let us tolerate him and cany him alone. He can chose to defect but let it be on his own

volition and not that the Chainnan has chased him out.

NIr. Chairman: Could I suggest that Mr. Chairman be allowed that if Mr. Moroto has any

concerns about the way the Committee is being run, he is a Member and he is free to come

here and voice those concerns. We can debate it and if necessary even vote on it and *ren

proceed. Can we be allowed to do that?

Mr. K. Kilonzo: lvlr. Chairmau, before the Clerk recommends because these are issues of
hon. Member's, I have a different opinion from yours. To get into issues of discussing

matters of the pasf fike why so and so resigned, why we summoned His Excellency the

former president, then it is obvious that our colleague is talking from a point of lack of
information because he was not there when we made that decision. So, if we go back we

might find ourselves getting our eyes out of the crystal ball and lose valuable time and also

anilosity creep in. I suggest we sweep that under the carpet and We continue.

Mr. Chairman: We are not going to challenge him on anything. We are just going to tell

him that if he has *y "or""*s 
let him come and 'do it in the Committee and not outside

there which is also the parliamentary procedure.

IVIr. Werunga: IvIr. Chairman, perhaps, I would advise that we try and follow that hon.

K. Kilonzo has said. Secondly, iisues arising among Members of this Committee I would

advise that they be discussed in the in the presence of the Members themselves. Thirdly,

I rvould advise that you do not raise this issue with the press today or you inform them

unless .you are going to allow question and answer so that you will be responding to a

question. gut foinow, since yoo h""e not had hon. Moroto here, maybe he will say he was

misquoted. So, perhaps I wili give him the benefit of doubt that you wait for him, discuss

witt1him in-house *d thrn leave it there. Finally, if you should go into reasons why some

of your colleagues resigned, the press will focus on that in their report. They will want to

show there ..J diuirionr in thir Committee. So, I would advise strongly that we do not do

that. I am saying so because I have in my possessidn some information which I will soon

be making 
"ruit.Ut. 

to you which will also explain why I am taking this line of advise.

IVIr. Ctrairman: Hon. Members, I think we can take that advise and proceed and leave that

one out unless somebody raises it. The final.question that we need to discuss with respect

to these press reports is ihe reaction of Mr. Mutula Kilonzo. He has appeared before us and

instead of f"cing this Committee he has gone out. For one, when he came to givc that

affidavit it was iigned by him and not Mr. Moi and he wanted to give evidence on behalf

of Mr. Moi which is no1 allowed. Secondly, he went on his own. We did not sent him

packing. We said we will not hear him now but we will receive the next witness and there

,r". no-thing to prevent him from sitting here to hear what he had to say. He went on to talk

about us.

IvIr. Deputy Clerk and hon. Members, I want you to be very careful about this' The pote

I read n tenya Times he called Members of this Committee extortionists. In other words,

we are trytng to get money from some of this witnesses and that is why we are being so

/
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[\Ir. Chairman]

tough on them. So, I ttrink this mattlr must be rectified. It in the Kenya Times.I think I left

it in Mr. Amatta;s office. It should be gotten. Horvever, lrrc Kenya Ttntes of yesterday had

that story.

IVIr. K. Kilonzo: Mr. Chairman, I read that Kenya Times and if I am not wrong I am the

one who brought it to your attention. The issues Mr. M. Kilonzo talked of include saying

that we are incompetent, comrpt and extortionists and he was to prove that the following

day because he had received a fax from Ms. Brianei-Martien. I am very reluctant to get

involved in this issue because I see it as an attempt to derail us because Mutula Kilonzo has

never been our witness. Anytime we engage him and mostly tl[ough the media, rve give

credence maybe to his allegations. I am *vrng that since lve have got less than a week' we

should treat that witli contJmpt. We shouli ,,ot "r.n 
dignify it rvith a comment and do our

final report. However, .when you start dealing with Mutula Kilorzo or looking at issues of

what hon. Moroto has said o, *y other party, we are running out of time and we as a

Committee must be very careful.

Mr. Chairman: Hon. Ivfembers, if we agree with l/ft. K. Kilonzo's submission, I think we

should proceed and agree that is the right path to tread on'

NIr. Werunga: Mr. Chairman, in agreeing with what the hon' Member is proposing' let

us keep these at the back of our minds when we write our report.

Mr. Chairnlan: That is better. The last issue which we want to look at is the issue of our

Mombasa trip and our forward. Now, hon. Members, we are running out of time and I must

apologise to'Mernbers.that I was not able to tum up yesterday' I had to write a statement

with the police. I did not take lightly the threats. Also, there was another programrne in

Kisumu. There was no mid-day nigrn so I could not make it. So, we have only today and

then we go to Mornbasa. Let.us discuss horv we rvant to proceed so that if it is possible to

go to Mombasa, rve look at the logistics so that we can go' If it is not possible' let us

decide on that now. on this score, I want to ask the clerk of the National Assembly to just

brief us on rvhat his Plans.

Mr. Werunga: Mr. Chairman, we have made arrangements at tlre venue that you had

authorised which is the Nyali Beach Hotel in Mombasa fot 27 persols who include nine

Members of this Committee, four colleagues, the cowrsel I\&. Oriri-Onyango and six

members of the staff of the National Assembly. I thiirk it comes to 21 persons unless my

arithmetic is wrong.

Mr. Chairman: Just before you proceed, we have eight members and not nine Members

because hon. Munya is not a Member as far as I.am concerned' Also, we were embarrassed

'in Kisumu when members of the poiice department were not given any stipend'

NIr. Werunga: Mr. Chairman, I was coming to that' The arrangements for that have been

r*a". iirr Slppiies Officer is liaising with the hotel. They will make payments' We have

also made arrangements for Members sitting allowance and also the subsistence for the

pofi;", counsel Jra o* staff at the'rate authorised by the Parliamentary Service
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[Mr. Werunga]

commission.which is Kshs1,6 66 per day. That money tvill be available in Mombasa' so'

everybody will get what is their due'

lVIr. Chairmail: Including the staff of the National Assembly?

Mr. Weruhga: Yes, Mr. Chairman'

VIr. Chairman: Any comment, Iv[r' Amatta?. 
,

Mr. Amatta: Mr. Chairman, to be very brief on this, we discussed'end we.also took the

matter to the Director of CID. The contract we had was to come and work here and if
Parliament is taking us out of Nairobi, they have to give usper diern' Now' we agreed that

this time if per diem is not there, then rve are not going and if it is there, we would like to

receive it because lve would not liked to be trickea m.L last time by being told to go there

since somebody was carrying it for us and then it was not there' If it is there this tirne' we

will not mind that rate but we also want the one of Kisumu so that we put the two in our

pockets and we proceed to Mombasa. If it is not there, then go there without the police

because our contract was to work here in Pariiament in Nairobi and taking us to Mombasa

is out of our contract.

Mr. Clrairman: \zlr. Amatt a, I agree with you entirely and I am happy' that you have

accepted that rate. That rate also applies to the staff of the National Assembly including Mr'

werunga who is a very senior officer. I want to assure you that this committee resolved

that you must be paid your allowances for Kisumu' Let us not connect it with Mombasa'

If this committee will not pay you your allowances for Kisumu, Mr' Chairman will take

it uiron himself a p"V yoo^fro- his-pocket. in the National Assembly when one thing is

confirmed, it is so and nobody will change it' This money will be availed to you in

Mombasa. If there is a problem, Mr. Chairian will give you your allorvanccs since he is

paid more than the othei Members so that you can have rour.sufsilr:i:._?-t]"*ance but I

am satisfied that the Clerk will give you the necessary money' Let us not mix Kisumu with

Mombasa. We will take it up separately. Mr. Deputy Clerk, you know what happened in

Kisumu was a shame to us and Parliarnent' when an officer goes out of station' he should

be paid some allowance. I think it was a mistake since somebody became a bit difficult' We

want to finish on a good note and I think you can take up this matter.so- that it can be

sortecl .ut before thei officers leave Parliament. If it is possible to do it in Mombasa, ftne

;;iiiit is irot possible, then it i's not possible then we are going to take it up when y.".1:
in Mombasa. If you are not paid your allowances, I will fight it out that you are paid that

money.

END B.
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Mr. Chairman: You and I have come a iong way and I want you to understano tt from me.

ir* fo"A trips, we are given money at the destination. When we are going out, we are given

money in aivance beciuse you have to take foreign exchange. Just accept it as that. I have

given you a personal assurarlce. I know this Parliament how it works'

Mr. Amata, once a precedence is created you carurot go over it. This is a legal institutiorr

and we follow the law. I will fake it up upon myself, I am sure Committee members and

even Mr. Werunga will support me on-that. You will paid that money. I have ahvays told

you that, you will be paid that money'

Mr. Amat a: Let me take your word Mr. Chairman, Sir. But we had agreed with my

director that if you people cannot give us money, we have no business going to Mornbasa'

Mr. K. Kilonzo: It is okay. I thirft we have heard you. Please, let us move on for the

interest of time.

IVIr. Chairman: Yes, let us not raise issues.

Mr. Weruiuga: But, perhaps, I want to assure Mr. Amata that those iurangements have been

made and duly approved by the Clerk of the National Assembly. So, for the Mombasa trip,

you will receive yo* *onry in Mombasa. Not tonight, but perhaps tomorow. The previous

ones, that we shall now follow up. Let us not mix the Kisumu and the Mombasa trips.

Please, let us proceed with the Mombasa trip as it is, and then we finish it.

Mr. Chalrman: I think IvIr. Amata, I am sure the assurance that we have given you, and

I never go on my words, and what Mr. Werunga has said speaks volumes because he is

talking oo U"nAf--- Let us leave it at that. This money is money that you are bigger than'

So, I am sure it will be done. Let us keep it at that and be happy because we want to

conclude this thing. We are sacrificing. In fact, the sacrifice you have made to 'this

Committee, even tlrmon.y you are being given is not enough. It is a sacrifice you have

for this country and posterity. So, please, just take as that and proceed.

Hon. Menrbers, I think with that, unless there is anything else, I want us now to call the

Press, brief flrem before we call Mr. Biwott.

As we are on, I want to confirm now I have received a letter of resignation from Mr.

Abdulahi Ali. He did not say why he resigned but he told me personally. Being a christian,

I will always tell the truth. I think it was his right to resign. We cannot take him--- Yes!

And he wzt6 a straight forward man, unlike may be others who may not have been so

straight. So, I think we should not take those matters---'

Also, I"want to confirm to hon. Members - and you will see this copy - that on 8th, March,

which is today, the Clerk of the National Assembly has written to the Permanent Secretary,

Internal Security. The letter that I am writing is just going to re-enforce. It is all there. I
think the Clerk is taking car.e of your security.
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[lVIr. Chairman]

Hon. Members, can'we now.call in the Press, so that w6 proceed? Members of the Press'

please, come in. We rvant to start'

(Menhers of tlte Press were called in)

Members of the Press, we already have convened as a Committee' We have been consulting

a,d I want to say tt ut *. want io giu.lou , b,i"f'ng of what we have discussed in view

of the light of what has been going o, ii it " reccnt p-35t' Of course' after that' we will call

the witn;ss so that we can Proceed'

I want to request the cameraman to leave the witness stand alone' The witness may come

in anytime ai tne are doing the briefing'

Mernbers of the Press and public--- I do llope that members of the public have now been

allowed into the galleries. il."r", allow the^members of public into the galleries'

I want to take this special occasion to thank you for your support to this committee' You

realise that this Co,ri*itt"e has been ttr*gt'" lot of problemi. There are what we -call in

Kenya, the ups *a ao*n, of politics ;J;y given situation' It could be in work and so

on. you stood with us all the rvay. rttougt'vJ,,, *" have been able to get to the to the

public of Kenya- I believe that, the puutic iI *rrr aware of what is going on in terms of this

inquiry.

I want to address a few issues that have come before us of late' The first one is on the

security of members. we have diseussed in details the tlueats that have been levelled at

members of ttris comrnitt.e. Specifically, all neembers have received threats in one way or

the other. uor"rr.r,-it " 
on"rit ut trdue 6L"n reported to the police are the threats that have

been levelled against the hon.'Raphael wanjala, details of-which are already with you' Also

the threats f"reff"a-uguir"st ttre itrairm* *tti"'t was implied to include other members of

this Committ"e wtri"t prompted Mr. Chairman, who is a christian and believes in divine

intervention, to ask for God's support and protection in the house of God' Those details are

already with the Press.

I want to say that this committee is concernerl about the recent developments with regard

to security, of members, not just of the Committee, bttt those officers attached to this

committee and witnesr"r. rrr" committee has decided that they will ask the commissioner

of Police and the Director of Nationat security Intelligence should attend the committee

as soon as possible, so that we discuss matters with them on person to person basis give'lr

the fact that they have hre apparatus to look alter the lives of members and all Kenyans in

seneral. I also want to say that those are not going to be grilling questions, but to seek

I!.ur*"" of what measures they are taking'

Members, you will realise that the work that we are doing is reatly honourous indeed' and

that we want to finish it as soon as possible. In fact, now we are running out of time and

that, this is very sensitive. We as a committee, believe that' we are doing this work for

Kenyans, not just for today but our children; grandchildren and posterity that nobody shdl
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be allowed to commit a crime and get away with it, rvithout being investigated. If the

Eiecutive a::n of the Government would not do that kind of investigation and carry it out

do its logic conclusion, maybe, by the fact that the securify organs, at that time, are under

their command before we change the Constitution to make the police departrnent

independent under their own commission, then Parliament must carry out its rightful role.

Ibeiieve this role is very necessary to do and that these members are taking agteat risk to

their lives. .

I will not forget to mention that, one senior officer, the late Apollo Jakaiti, rvas killed while

serving this Committee in yet un-explained circumstances. This has been referred to in the

press of late and it has been stated that it had everything to do r.vith his work in this

Committee. The Conr.mittee will not take any position on that until we get a report from the

Director of CID. This was one of his senior officers and we expect a report from the

Director of CID before we rwite our report to Parliament, so that these matters come to the

fore. I want to assure you that, the Police Department at various levels have'given members

extra security and that, the matter of talking to the Cornmissioner of Police and arms of the

police department and security apparatus are as a matter of routine, so that this are for the

record.

I also. want to say that, the Clerk of the National Assembly has in fact, written to the

Commissioner of Police in regard to this matter; So Parliament is not taking this matter

lightly and I can assure you that we are grateful for the support of Parliament.

I do not what to go into many details, but I want just to say now that, we as a Committee
'expect to wind up today. If God gives us the power and grace to finish today, the

Committee will proceed to Mombasa either tonight or tombrrow morning to write its report.

The reason is that Parliament opens next week. We must write our report for submission

to Parliament before it opens because the life of this Committee will expire when

Parliament opens and we shall not be able to sit as a Committee. So, we rvill necessarily

try to home in on various facts and when Mr. Biwott comes, we will try to be as business-

like as possible.

I think that is all I wanted to give you. It is not always usual but if there is one or two

questions Mr. Chairman or any other member will answer that. But, that is as far as it goes.

I am giving you a special occasion to raise any clarification if you have or remain silent.

You are not supposed to ask questions to members of this Committee but we have looked

over baclorard.s because of the fact that the issues raised are of such significance. You

never know whether tomorrow I will be able to answer the same questions because of these

threats.

Mr. lVlakori: Mr. Chairman, Sir, my name is Makori from Kenya Television Network
(KT1r{;. You made a statement or some expressions in Kisumu that, the people who are

ihreatening you in one way or another are linked to those adversely mentioned before this

Committee. On what basis did say that?
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: Mr. Chrirnau: I do not wmt to go into the detaih. because we balisve we lvill
compromise the police investigations. irg I havo not doubt in my mind'trat thc theatr to

varidus members of this Coriritrce hava orrorythiag to do with thc work thcy ao q$
h*;;d th;t b* ooly oo*o from thosc who have mentioned advcrecly. Note thrt, aalibgdy

nnu" i, not 4cntionJadversoly,would bsvo no i[tfiest whatsocrrcr in tryins !o &ry8tsq the,

life of a mcmbcr o thig Coamittos. Howcver,.wc will not go iqto namc'

Veql.well, I think we will 3gk tb6 witnc6s to come iD' 80 that we cm start'
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(Mr. Biwott in tlre witness box)

Mr. Chairman: Hon. Members, we Ere ready to start. Mr. Bilvott, I would like to welcome

you to.this select Committee. Please, introduce your team for purposes of record.

lVIr. Birvott: Mr. Chairman, Sir, I would like to introduce Mr. Oyatsi, my Counsel and Mr.
Asendi.

Mr. Chairman: Before we move on, let me remind you for the record that you are still on

oath. Could you accept or deny that?

Mr.,Biwott: Mr. Chairman, Sir, I accept.

lVIr. Chairman: You are still on oath?

Mr. Biwott: Yes, Mr. Chairman, Sir

Mr. Chairman: The Committee is running late. I would like to apologise to you becauSe

we were not able to sit yesterday for various reasons. As hon. Members of Parliament, we

owe you Oiat apology because you have been consistent and punctual. Today, because of
yesterday's events we took some time to organise ourselves. Please, accept our apologies.

LIr. Birvott: Mr. Chairman, Sir, I accept your apologies. I came here yesterday and found
that the Cornmittee lvas not sitting. I am happy to see you here today. In fact, I saw you
in church---

Mr. Chairman: Mr. Birvott, let us leave extraueous matters out. I would like to state that
today we rvill give you as mirch time as possible to go through the entire evidence. Sincet

we iue starting late, we might go beyond the normal hours. However, if God allows and

time is on our side, we would like to finish with you today if possible. li"it is not possible,
we will do justice to you and adjourn an early meeting tomorrow because we have to write
our report before Parliament reconvenes otherwise we will be out of time. So, I hope you
understand. I pray and hope to God that we will not have any altercation because when
things are hot, that is when they show up. The Chair does not want that to be the case.

We will start with a few questions from Mr. K. Kilorzo. If you could answer thern in the
best manner you can. Try to be as brief as possible so that we can do justice to time.

iVIr. Birvott: Mr. Chairman, Sir, before we do that, I would like to remind the Chair of the
promise he gave that at some stage you will 'allow me to read my statement before I
complete giving my testimony. It is my wish today that you grant me that permission.
However, before I move firther, I would like Mr. Oyatsi to clarify a point.

Mr. Chairman: Mr. Biwott, we agreed, and this is what we did with other witnesses, that
really technically, we had allowed you to read your signed statement. Now, after that
statement you wanted to proceed to the evidence to which we said, "no" because we wanted
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mandate says:-

to ask you questions on the same. That is how it happened' However' this corrurrittee will

be more than willing to bend ou* bu.k*-*J' uttu""'ou" have allowed other witnesses that

at the end of the eiidence we will ask you: "Is there. an1'thing else you 19-uld 
like to say

that may not have bl"rr-rour."dz,, rnenl y;, ;* do justice to your side' we nedd to hear

everything that you have to say about tins matter' That is how we should proceed' I will

now give Ur. Oyatsi-tt" oppottunity to say what he rvanted to'

lVIr. Oyatsi: Mr. Chairman, Sir, my client sfands in a slightly different position from other

witnesses. ln this respect, I would like to refer you to your own rules' specifically Rule 7

which talks about implicated and .o*.*tJ p""o"t' My cfient falls in that category of

implicated Persons. Rule 10 saYS:-

,,Anypersonwhoisinanywayirnplicatedorcotrcernedinanymatter

under investigation may adduce mateiial evidence on his behalf in connection

lvith the matter under investigatiotl'"

IvIr. Chairman, Sir,'Rule 9 says:-

,,The Counsel assisting the select Conrnrittee will cross-examine any

person implicated o, .on."*ed in any matter under investigation and hny

witness sumrnoned by the select Committee'"

Mr. Chairman, Sir, unlike other witnesses who have appeared before you' my client comes

here in a different category as an implicated person. Therefore, he has a right under your

own rules to adduce t i", .uia.nce arul to be cross-examined on that evidence' That is the

procedure that we trrrrgt t you could adopt today so that we can move fast' In that respect'

the introductory statemint wirich we gave, indeed, lvas merely an introductory statement

and not evidence. The evidence we *" tuiang about is what rve have already tendered to

you. All we want t;-L it;.ke you ilo:ugt, thlt evidence' If you-have any questions either

aswegoalong,youcouldcross-examine-orlvaituntilhehasfinishedgivinghistestimony
then you could cross-examine him'

Mr. chairman: Mr. Oyatsi, you are a learned gentleman' The rules of procedure are here'

you have a copy *A,ln fact, you have correcily referred to them' Let me just take you

through Rule 9 saYS:-

,The Membeis of the select conunittee will cross-examine any person

implicated ;;;;;."t"ed iir any matter under investigation and any witness

summoned by the select Committee'"

I would like to remind you that this Committee has a mandate from Parliament' That

I

',Wearemandatedtoinvestigatethecircumstancesleadingtothe
disappearan.. *,d subsequent death or u," late Dr. (hon). ouko, MP.''

So, we are an investigating panel. The fllst rule is that we will ask questions by way of 
,
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[Mr. Chairman]

cross-examination. Norv, even if you look at the rules andprioritise them, yourwitness can

then adduce any evidence that rve shall also ask hinr questions on. However, as of now, for
the sake of expediency, because rve have received a lot of evidence from many people and

your client has been mentioncd, we obviously have questions to ask. So, I would like to tell
you that in line with my previous ruling, lct us go rvith Rule 9 and do cross-examination.
Mr. Biwott, if it is necessary for us to sit up to mid night, I am ready to do so.

Now, recently somebody raised the issue of quorunt. In this Committee, once r,ve have a

quorum of three hon. Members, !r'e can go on. If any hon. Member of the Committee raises

the issue of quorum thcn, lve rvill stop if we are not tluee. Othenvise the Chair will assume

that there is quorum and rve lvill procecd. So, the Chair is ready to sit lvith you up to mid
night to allow ygu to satisfy the provisions of Rule 10. So, could rve proceed. Let us do this
quickly so that we can allow you enough time to do everything else. We have talked about
adducing of evidence. That is rvhat he rvanted to say in his own defence. We rvill allow
that. My only request is that when he is about to do that, let him give us copies of the same
so that we can follow because sometimes it is not easy to knorv what is going on if you do
not have something in rvriting.

So, could we rnove on the basis of what I have said?

Mr. Oyatsi: Mr. Chairman, Sir, just a brief clarification. You referred to Rule 9, bit what
I have seems to read different from what you have referred to. Mine says:-

"Tire Counsel assisting the select Committee will cross-examine---'l
If I heard you well, you said, "The Cognmittee rvill cross-examine". So, I do not know if
I am reading the right rule.

Mr. Chairman: Sorry, IvIr. Oyatsi. We are referring to revise{ rules of procedure dated
March, 2004.If you do not have a copy, I will ensure one is availed to you by the Clerk's
department. Rule 8 says that the Counsel assisting will present evidence related to the
investigation. However, this has since been overtaken by events. This is a Parliamentary
Select Committee and we do not want to replicate what goes on in the courts. We cannot
ask a non hon. Member of Parliament to lead. The Assisting Counsel prepares these things
for us and advise us accordingly. We rvill interject'where there is'something which is not
coming out clearly iu view of what has been prepared. This is a hon. Ivlembers' Committee.
They are the ones who ask questions. That is why Rule 9 is being verified. That is
something which is not in your interest. So, I will adjourn for five minutes to allow you
have a copy of these rules.

Mr. Birvott: Mr. Chairman, Sir, before you adjourn, I would like to be very clear on this
issue. I am a hon. Member, but there ,were other non. hon. Members of Parliament who
have adduced evjdence here. They were allowed to read their evidence unintemrpted. In
some casos, they were intemrpted to allow questions to be asked. They completed their
submissions before they were cross-examined. I am hon.'Member of Parliament and I
would like to be lntitled to the full rights of the rules so that I will present my evid6nce to
the end then, you can intemrpt or ask questions at the very end. If we follorv the procedure

a

t

,

t236



I

[Mr. Birvott]

of asking questioqs, and some of questions are raised on issues which have not even bee'lr

given as evidence then, it will be Jxtremely unfair. So, I rvould like to read my statement'

you mentioned earlier on that I read my statement up to point rvhere I signed' It is tnre that

I read up to that point, but in that introiuctory part I rvas only saying that I will do this and

that. When I began my testimony, yol tt"pp.a'-e' I $'ould ilk" to be allowed to read right

through and then you can cross-examme me'

IVIr. Chairman: Mr. Birvott, let me advise you' We hal'e adopted the right procedure' You

are actually doing injustice to yourself. Hon' Members, members of the public and Press

are looking at wtrat you t ru, pirr"nted to us' Why ale you insisting on doing this when we

know we have started on a procedure which wili allow you present all the.evidence? The

problem is, nobody had ever mentioned adversely other witnesses rvho have appeared

before us. In yoo, .*., *. t r"" people lvho have mentioned you; some inaccurately others

falsely, but lve have to ask you questions, so that you are allorved to rebut them on the

basis of that evidence. That is why rve have questions for you' when these witnesses came'

they were allowed to go through parts- of their evidence and then rve asked questions based

on some allegations ttat we *"ri *uting that, in fact, rve did proper examination of' We

were not aware of some facts. Howau"r, i. your case, we are aware of a lot of facts' I can

mention at least 10 witnesses who have m"nlioned you adversely' including those who saw

you allegedly in the Ouko home. So, rve rvill ask you that question and you rvill have a

chance to deny o, u.*pi. That is lvhat rve are trying to do; Ive are trying to carry out an

investigation. That is ait. So, I woula iik" to plead i"ith yoo' We have- gone through this

before. You are a hon. Member of Parliament, please, aciept the fact that this Comnrittee

is empowered to make its own resolutions. I iould also refer you to page 16, Standing

Order, No.161. It saYs:-

,,Save ps to the extent to which the chaimran may in his discretion

otherwise direct for the purpose of facilitating full consideration and

discussion of the matter referred to the Courmittee, the procedure in a select

Committee shall be as nearly as possible the same as that in the Committee

of the Whole House."

Now, you must realise that the Chair is elected by hon' Members under a mandate grven

by parliament. Even if you refer to Rule 1, the bhair is acting like Mr' Speaker in this

Committee and it is, therefore, a Commitiee of the Whole House' So' you know the

procedures. You have been a hon. Member of Parliament long enough'.You cannot really

take us back on that. That is very clear. Let us proceed on the basis of which we have gone

on so that we furish this matter.

Mr. Oyatsi: hrlr. Chairman, Sir, rvith your pennission, I have now looked at Rule 9' It

says:-
,,A Ivlember of the Select conrmittee will cross-examine---"

You can only cross-examine a rvitness on evidence that he or she has given' Cross-

examining is a way of testing someone's evidence' So, if my client has not given evidence'

there is nothing for him to be cross-examined on. we are asking you to give us an

t

I

237



[Mr. Oyatsi]

opportunity to give our evid6nce then test it through , cross-examination 'in the normal

manner a$ you have provided in your owrr rules. We are not departing from yor:r rules.

Mr. Chairman: Mr. Oyatsi, I have said here before, and I do not know why it becomes

necessary to repeat it over and over again. I believe you underbtand where the Chair is

coming from. We are carrying out an investigation. Whether it is exa:nination-in-chief or
cross-Jxamination, let us not replicite the court process. This is not a court of law. Thii
Committee does not have penal powers; we cannot say: "Take so and so to prison" We will
not make that decision. All the Committee will do is on the bxis of information we receive'

from this investigation which is carried out by question and answer basis. We will then

make a recommendation to Parliarnent to which your client will be privy and able to discuss

and say all the things he thinks are necessary to say then. When hedoes so, Parliament may

accept or even reject our report if we'have not followed the right procedure. However, let

us just gollect evidence. We are now taking time. We do not want to cut you short- Mr.

Oyatsi, we have gone through this with you and your client. The precedent had been set

and, therefore, accordingly I rule that we proceed on this basis. That is we will ask

questions and you will answer them. If you have any objections, we will have no alte,mative

but to adjourn and ask you to refer this matter to Mr. Speaker-

Mr. Biwott: Mr. ihui.-*, Sir, you will not take away my rights! I arn a hon. Member of
Parliament. You have mentioned as . close as possible what obtains to Committees in
Parliament. Every Committee in Parliament deals with a subject or substance of which there

is a document which is followed. In this case, you have mentioned statements which have

not been provided to me. You have'also mentioned that there is one which mentions me

being in Dr. Ouko's'home. I have never been in the late Ouko's home. I do not know the

motive of such a statement. You have not provided us with those statements. How can I be

subjected to questions on something I have not even been provided with? Mr. Oraro, whb

was also mentioned adversely was given permission to read all his statements and ask

questions. Ms. Brinner also went through a whole book and you even allowed her to testiff
in Engtand. I am willing to help you and give evidence that I have, but it looks like you

do-not want that evidence from me, I would like to give you evidence of what I know then

you can ask questions on that; you can cross-examine because I am available. However, I
will not be ambushed and cross-examined on evidence that I have not seen ind which has

not been tested. You also mentioned the issue of copies of the statempnt which I am about

to read, if you allow me. My statements are already with you; they were provided to you.

They include issues relating to the Molasses Plant, the Washington tip, among others.

However, you will not tell me that my intoduction was enough. I have to rebut that

everybody has said. It is for the Chair to decide.

Mr. Wanjala: Mr. Chairman, Sir, with all due respect, I would like to tell the witness that

this is an investigating Committee. It is not a court as has rightly been put by the Chair. We

do not want you to read statements to us. We have been with this witress for the last four
days. I am surprised thad a[ over sudden the wihress is trying to change the manner in
which we want to conduct our investigations. We do not want our Committee to be bogged

down in the last minute. This might be one. of the ways of bogging down this Committee.

Therefore, I urge the Chair to make a ruling. This is how we have also han{lrid other
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rvitness through investigation. We should continue lvith our rvitness in the normal manner;

we ask him questions which he responds to, If he has any evidence, he will give it as the

Chair had ruled. Since we do not have much time, I would like to ask you to make a ruling

so that we proceed.

End D

239



WKK E.l - 08.03.05

"Mr. Chairman: I gather that since your evidence is in Nairobi, a number of

things have occurred which have necessitated you to come before this

Committee and I now wish to give you an opportunity to give us the new

evidence that you may have. I am aware that you have written a statement'

Mr. Chairman: Order, Mr. Birvottl

Mr. K" Kilonzo: Mr. chairman, sir, I am further taken aback by the lvitness because for

the last three or four days, the issue of how he is going to give evidence.in this Committee

has come up and he has acceded to giving evidince in a rvay of asking questions' We

assured the wifiress [hat after he has *rru"r.d our questions, we are going to give him an

opportunity to go through any statement which he has. I believe we hav.e not reneged on

that as yet. I do not kn; why hon. Biwott norv feels that the little time left'would make

any difierence. to change the rules of the game midrvay'

Mr. Birvott: Mr. Chairman, Sir, if you allorv me---

Mr. Chairman: Mr. Biwott, before you say anything else, can I ask a simple question' We

started these hearings rvith you on Weanesaay last week and proceeded through Thursday

and Friday. Can yoi, t.tt u, in u.ry simple words rvhat has happened in between to make

you change your mind? Is it because of the adverse publicity or is it because you were

unable to answer questions and that is why you now want us to change the rules in the

middle of the game?

Mr, Biwott: lvlr. Chairman, Sir, rvhy play to the gallery? I never accepted that ruling; you

impose it on and I obliged because you iromisecl to let me ready my statement later' I am

now asking for that rig[t in vierv of th"ir.t that you just rvant to close this sitting' But let

me draw your attention to your Hansard of 22nd--'

Mr. K. Kilonzo: Mr. Biwott, just before you clrarv our attention to that Hansard which'

indeed, you.zye goi; to do, you huu" just itated very clearly that we promised to give you

an opportunity to ,.id your'riatement. What makes you think rve haye changed our rninds?

IVIr. Birvott: Mr. Chairman, Sir, I am not relating it to change of mincl' The rvay you are

beginning is the way it will end. You u,ant me to continue ansrvering questions on evidence

which I have not adclucecl. You have not allowed me to give mine so that you progress' As

the Chairman said, I am not doing this because of any adverse publicity' I am doing it as

a matter of right because you have deniecl me this opportunity. Let me drarv your attention

to what yo,, dia for Ms. Brinner in the Hansard of 22nd---

Mr..Chairman: Mr. Biwott, we have those Hansards and rve rvill refer to them when the

time comes.

Mr. Birvott: You are trying to stop me so that the truth does not come out' Let me just

read you your own rulirig b-e.ause it is pertinent to the issue. Paragraph 10 on page three

reads:

.i
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Nlal'be 1'ou. lirst of all. preseut that staterncnt to us so that as we go along' we can

follou' up and ask the relevaut questious'

\ls. Brirur.-r: Se'r. I gir e i'otr the one rvhich rvas signed yesterday'

IIr' Chairir:l:r: Cortl''1 ytrtr prle{uce olle beiore this Committee?

\Is. Brimler: Yc.'s. Slr.

\L-. Cilairrna:t: You alrc'ldy have given us a copy of the. statement' All you

,c,ed is rr.e ti)r r rrursc-lf ser that 1'ou .rn go through it and if you have several

otitc'rs /trtl cr-rttltl h.'lp 115. Orhcjtwise' \\'e Inay have to photocopy this one'

\-t-ru ltlve lLtr\\ SiYell l:s 3 lrilpt'r s'hicli u'e have put in our records as having

beerr sul.ttrirt.'d t'tcfore il1is Crlllllllittee. I norv rvish you proceed and go

tluottgh ll'lc- til]ctttttc'tti and ittrtt. N{etnbers are free to interrupt at any time to

sec.k chritici.ltiops anrl ask rllcsrir'rt1s so that we call finish quickly. Please,

Procr-c'd' "

so, this is all I anr asking. rir.rt I grr tltrt'rttgh tllv tlocunrent and you seek clarifications or

ask questions st'r tlt:'tt sc lutr'.' trlii-' l'tlh-' tbr all'

IVIr. Chaimran: Ivlr. Biri'rrtt. I jttst rrattt to tlke \/ott ol1 \\'ltat you have just said' You have

purportedly read ml,rulin-q s'hich I do not have a copy. In fact the National Assembly- must

make sure that this Comnrittec has thc- I-IANSARD because the rvitness has the HANSARD

which we do not 5aye alti that is uot very nice. You are saying that I made a ruling. What

you have read norv is s,ith re-u,arcl to a statetnent atrd not evidence. Secondly, you must

recall that Ms. Brinler had gir,-en evitlence in Kenya anrl that was a follow up to what she

said she could not gi'e us I Ke'1,a because of security reaso,s' Norv, you gave us this

statement head.ed, .'iparliarnentary Sclect Committee to Investigate on the circumstances

leading to the rleath of Dr. ouko." Then you rvent on for five pages. You have signed it

here. Ilyou had made a sulnmary of all that eviclence, then you could go into details' Now,

you want us to go into the evidence. It is for us to adduce the evidence for question and

answer and not you imposing on us rvhat you rvant to tell this Committee without giving

us a chance to ask qu.riiorr.look at what you have subttritted. If you go through all these

papers, how would we clo tirat investigation. Do you u'ant us to believe that you want us

to find the truth or you want us to be bornbarded by all that information so that we are not

able to ask you 
"ny 

questions and you get arvay scot-free without any answers to this

Committees. This Chair has ruled. that rve must now proceed. If you have any further

objections---

I\Ir. Werunga: IvIr. Chainnan, Sir, hon. Ivlembers, I have listened to the exchange between

you and Mr. giwott and I would like to advice that the rules that you made and revised on

the l0th March, 2004 sufficiently allow the a hon. Nlember to give his evidence to his

satisfaction. I would suggest that we go by rule no.g because the evidence you are going

to ask the I{r. Biwott hli already been circulated to him tluough the HANSARD. So, you

are just seeking clarifications on asfects of that evidence. Therefore, it is not new because
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his.lawyer sat through all the proceedings where those allegations rvere made' Ttt?P1t:
in rny vierv I would advice the Commitiee that we proceed that way and then after that I

would want to urge the Committee that the hon. Member be given sufficient time to cover

areas which he believes has not been covered sufficiently in his responses'

Mr. Chairman: Mr. Clerk, the chairman has said that he is willing to sit here until

midnight and even if it means deferring to go and write our report then we could sit

tomorrow to allow you enough time to put *hut.utt you have to the Committee for

consideration. We have said that. I do not 
-k 

o* why you want to take us backwards' The

procedure for an investigating bOdy, is that you must lay ground on information and ask

the witnesses why this or that is there. In the case of this Parliamentary Select Committee,

the grounds for asking you to come here could only be basecl on what we have heard and

that-can only be done"through questions and answers. Let us look at the kind of witnesses

that we have. There are trvo kinds. There are those lvlto have come here to give information

in which they have not been adversely mentioned and they give us information' Some of

them may not have any grounds for being acceptable to this Committee' We are not record

for having said that we rvould not accept that we heal as the gospel truth' We would

question i-hem and cross-examine. You *i ,oru in a different category' of witness because

you have been mentioned adversely. We want to give you the chance to depart those

allegations made against you by urking you questions based on the HANSARD that the

oep-uty clerk has r-eferrea to. tr you want to set your own rules, for this committee'then

I must rule out of order and ask us to proceed on basis that we would ask you questions

and that you would answer them. If you do not wish to do that then you may make a

complaihi directly to'the Speaker and withdraw from the committee. otherwise, I rule that

we must now proceed because .you are eating into the time that we need to tak'e you

through the evidence that we lvant. I do nbt see why you should be afraid to answer some

of these questions. We are not getting them out of nowhere. We are getting them out of

things thal have even been reported in the press and the Hansard that you have access to

and even in some circumstances, your advoiate has been there in'person to take note and

know what has been said against you. I have ruled'

Mr. Biwott: Mr. Chairman, Sir, you will not deny me my constitutional right' I am

Member of parliament and I came here voluntarily and I supported this Committee because

I felt I must give you my side of the story. The statement you showed that I read'and

signed is onli an introduction and then it follotvs on to rebut any adverse evidence or

alieged evidence by others. The Clerk says that I have that evidence through the Hansard'

I have not got it. I.iobody has told me that so and so has adversely mentioned me on this

and that. Incidentally, I just got this Hansard the other day. You are complaining that you

have not even lookJ atit, and it is you who ordered tlrat we be given this one. But let me

put it on record. I am not afraid of any questions. I am not asking'to read all those

tocuments, if you are intimidated by them. If I read about ten pages and the rest are still

remaining, you cannot say that I have read that document. So, I am really firm on my right

and I will now accept to be intimidated or side-tracked. I'am here to assist this Committee.

you ruled that I give evidence first and you promised that you rvill grant me my right. I

€rE now demanding that I get that right to read and then you ask me questions.
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i\{r.Wanjala:Mr.Biwott,wherewereyouonTthFebruary'1990?

NIr. Birvott: Mr. Ch'airman, Sir, you are now ambushing me' I want to be given my right

to frst of all read a1i my statement and then you can come with all those questions and I

will be ready to.answer. But I must go through my statement first'

Mr. chairnlap: order, Mr. Biwott! You will not be allowed to dictate to this committee'

il; ,-i.d*es of this Committee are entirely upon it and its Chairman to lay on the table

and we have done it. we have told you that you will be allowed to present any statement

and any evidence after we finish our questiont 
-t't'ut 

we.want to put to you' Now' if you do

not want to recognise the ruling of the Chair, then yori qre free to do 'what you can' I can

see now that you are challenging the chair. The chair has repeatedly made a ruling on that

and we will stick to it. we are not going backwards. we clo not think that we are denying

you your right. Now, if you will not aUi-ae Uy the Chair's ruling, then I will adjourn these

iroceeding.I Plrur",-trlr. f. Kilonzo, proceed with the questions'

Mr. Biwott: Mr- Chairman, Sir, you cannot-.-

Mr. Chairman: I have made a ruling, Mr. Biwott' I have already made a ruling after

consultation with Members of"this Coirmittee ancl the Clerk' So, we will proceed on that

basis. But if you so wish to withdraw, you may do so'

lVIr. Birvott: Mr. Chairman, Sir, I am not going to withdraw' I am here only to insist on

my right. If you are going to allow me to iead my statement later on, why not allow me

now?

IlIr. Chairman: we will allow you after we have ask-ed you all the questions' That is the

procedure.

NIr. K. Kilonzo: We are laying the founclation'

IVIr. Birvott: No, no. you are discriminating against me. You are not giving me the right

thewayyouhavegivenotherswhohavereadtheirownstatements.

NIr. Chairman: Mr. Biwott, you are not know to have given people their rights anywhere

in this country. So, let us Proceed'

NIr. K. Kilonzo: IvIr. Biwott, where wele you on the 7th February, 1990?

Mr. Biwott: Irztr. chairman, Sir, you are bulldozing me' I want to read my statement and

then you can ask ;;E-. il;;ti""t. In fact, I have answered many of those questions

before. But I would like you to allow me my right to read my own statement on the

Molasses--

Mr. K. Kilonzo: Please, my colleague, hon. Birvott, who makes decisions here? Is it the

Committee and the Chafu or is it You?

End E
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Mr. Birvott: The Committee cannot---

1\{r. I( Kilonzo: All right, fine.

Mr. Biwott: No, no, tro---

Mr. K. Kilonzo: Listen to my question. Just listen to my question. I think we are doing
well. The Committee makes the rules, so if you do not agree with those rules, what do you
do?

Mr. Biwott: The Committee makes the rules, but we expect the Committee to apply those

rules equally. But in this case, you dre not applyrng them equally.

Mr. K. Kilonzo: So, are you gaying---

Mr. Biwott: You are not giving me the right to read my statement, because this statement

will help you more and it will also shed more light---

Yr. K- Kilouzo: I agree with you, hon. Biwott.

Mr. itirvott: But you are denying me that chance. Why are you afraid of me reading my
statement first?

Mr. K. Kilonzo: Not at all! On the contrary, hon. Biwott, we have been through that; you
'and the Committee. The Chaimran has made a ruling that we proceed the way we have

been proceeding and later on, we are going to give you hn opportunity to read that repotr
you have.'So, instead of us playing to the gallery here, you make a decision if you want
us to.proceed. If you feel that you do not want us to probeed that way, then you know what
to'do. You are an hon. Member of Parliarnent and you have been here longer than I hav.e.

Mr. Biwott:.But IvIr. Chainnan, Sir---

Mr. lVanjala: But Mr. Biwott, if it is you rvho wrote this statement, what is so difficult
for you answering questions from us?

IVIr. Biwott: No, Mr. Chaiman, Sir, why do you want to cross examine me or ask me
questions.on documents that you have not provided me with? Why do you want to ask me
questions,'before I present my own document? Why is it? Why are you putting the horse

before the cart?

Prof. Mango: Mr. Biwott, when you first came here, why did you not read the statement?
You had the oppormnity to read it then. Why do you want to read it midsheam now? You

.had ample time to do that.

Mr. Biwott: Mr. Chairrnan, Sir, you remember the acrimony we started with; that, I was
refused the opporturity to read that statement. I was only--- It is not only one statement,

I
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rnark you, there are many statements that go one after.the other on the subject' But I read

the fust one up to the point whert f ** i"i"g to read you the relevant part which would

interest you. But you Jtopptd me and you said---

IlIr. Chairman: order, IVIr. Biwott! You may not mislead this committee' I will proceed

to display this even to members of the puClic'i"-the.gallery' Page 1 is the introduction' and

you have gone tluourt O"r" 2,whereyiu have detaiLd everything' Then in yoru testimony

on page 3 and then, in page 4,you tu"rrt ttrorgh some oflhose details' In page 5' you have

finistred and signed. Now, in my ,*" ;;;;sianaing of things' in ordinary mafiers' really'

once you sign,.that is the end of that, becau." yoo hu'e noisigned the other pages' So' it

means that you are not signing every page' That is the end of that!

Now, the last word you are saying is:. "Now, let me turn to the details of the washington

D.C. trip". That, in my owll opinion, i' goi"L to gr]9 lidence' 
for which we'want to ask

you questions on, orri q,rrrtion and;;;; [a"ir]That is how we collect evidence' Now'

IvIr. Bilvott, I am now inclined to rule you out.of order and rule that we must proceed as

we have been proceeding. I will not'entertain any fuither questions' If you want to

withdraw, you can *i*rari*. If you r.for. to recogniie the Chaiis ruling' then we will rule

that you do not ,runi,o continue giri;; eviderice in this Committee and we will then

adjourn and then, go and write our ,rpori on the basis of what we already have'

Proceed, IvIr. K. Kilonzo!

lvlr. Birvott: All right, Mr. chairman, Sir--- No, Dvlr. Chairman, Sir' please-

ivlr. K.'Kilonzo: Hon. Biwott, actually, who gives the permission for people to talk here?

It is the chairman. so, the chairman has aslied me to proceed' Are you willing now to

answer(uestions?WherewereyouontheTthofFebruary'1990?

lvlr. Biwott: please, Mr. Chairman, Sir, do not force me on your way' This is how you cut

me short in the other--- I will appeal to you---

[NIr. Birvott]

now!

Mr. Biwott: Mr. Chairman, Sir, Lam not---

a

IVIr. chairman: Are you.now threatening me? Are you threatening this Committee now?

Are you threatening us now?

IVIr. Birvott: Well, everybody is here to see'

lVIr. Chairman: Yes, are you threatening this Committee now? Are you ordering this

cornmittee? Tell this chair that you 
"r. 

ori.;"g this committeE and we will adjourn right

Mr.Chairman:Youwilllistentothcchairofthiscommittee!I\'ft'Biwott'asanhon'
Member of Parliament, this is conduct unbecoming! You musf listen * ft-". ruling of the

chair and respect it, and by the way, you always h.,, 
" 

recourse fust' to the speaker of

I
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[Mr. Chairman]

the National Assembly and theo, of coruse, to the House itself, because this report is going
to Qe discussed in the National Assembly. You may raise these issues there, but right now,
the Ctrair has ruled and, I believe I arn right, and we must proceed. If you will insist on
interceding any ftuther, I am going to adjoum these proceedi.gs.

Mr. Biwott: Yes; Mr. Chairman, Sir. Refer to that document; read it to the-- Read it now,
so that everybody would know wbat exacfly I read. Because I have not---

Mr. Chairman: Order! I think, hon. Members, now we have to adjourn fhese proceedings.

Mr. Biwott: Because that was only---

Mr. Ghairman: I think the proceedings are adjourned!

Mr. Biwott:, That lvas only an introductory part. If you.read it, I had not even begun
teading my evidence, and it will continue. Are you shutting me out?

(The Conuntttee adjourned. at 12.55 p.m.)

END F.
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APPENDIX EIGHT

IIST OF THE SECRETARIAT

KENYA NATIONAL ASSEM BLY

1

2
3
4
5
6

7. Mr. Oriri Onyango

Mr. Murumba Werunga
Mrs. Serah Kioko
Mr. Rana Tiampati
Mr. Emejen Nicholas
Miss Beatrice A. Auma
Miss AIice Nanyama

Mr. Maurice Amatta
Mr. Gabriel Mbuvi
It4r. Clement Olema
Mr. Samuel Kagiri

Deputy Clerk
Second Clerk Assistant
Third Clerk Assistant
Third Clerk Assistant
Secretary
Secretary

Assistant Deputy Public Prosecutor

I

I

OFFICE OF THE ATTORNEY GENERAL

8.
9.
10.
11.

POLICE DEPARTMENT

SACP - Investigation Officer
SSP - Investigation Officer
SP - Investigation Officer
CI - Investigation Officer
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