
I

t

(

I !/t
q q lz\

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT -THIRD SESSION

COMMITTEE ON NATIONAL COHESION AIYD EQUAL OPPORTUNITY

REPORT ON THE CONSIDERATION OF THE NATIONAL COHESION AND

INTEGRATION BILL,2023

(NATIONAL ASSEMBLY BILLS NO.

DIRECTORATE OF AUDIT, APPROPRIATION

AND GENERAL.PURPOSE COMMITTEES

CLERK'SCHAMBERS

PARLIAMENT BUILDINGS

NAIROBI

SEPTEMBER,202

.--'i

t

tt

ffioF 2023)

T

DATE: ,gSEp202{
Tl1OqrA 

^

PAPERS LAI

TABLED
BY:

FloN . 1"2qco r
Hh Q P€ PCc^l

c^{e0c tn T rE

HAJ/, iOp

CLERK TTHE TAJLA l^.1*nage,r

( '. i)



TABLE OF CONTENTS

LIST OF ABBREVIATTONS ANr) ACRONYMS ..................... ..................... iii

CHAIRPERSON'S FOREWORD..

PART ONE

vl

I

I

I

2

4

5

I
I.O PREFACE

I .l Establishment and Mandate of the Committee ........

1.2 Committee Membershio

I .3 Com mittee Secretariat

PART TWO

2.0 OVERVIEW OF THE NATIONAL CO ESION AND INTEGRATION BILI,.2023

NAI- A EMBI-Y BII-I- N 74 0F 202

2.1 Introduction..

TI 5

5

_.. 52.2 Salient Clauses of The National Cohesion and Intesration Bill- 2023

PART THREE ...... l5

3.0 PUBLIC PAR'TICIPATION AND STAKEHOL DFR ENGAGEMENT ON I'HE BII,t-..,.. I5

]J LECAL FRAMEWORK ON PUBLIC PARTICI PATION

3.3.1 Submissions bv the Executive Office of rhePresident (EOP)..

3.3.2

3.3.3

3.3.4

ubmissions the National Cohesion and lnte ation Comm

l5

l6

s ... l8

...25en al OAG

National Gender and Eoualit v Commission (NGEC)

3.3.4 National Police Service Commission (NPSC).....

3.3.5 Judicial Service Commission (JSC)

3.3.6 fP icP secuttons ODPP

3.4 PUBLIC HEARINGS ON THE NATION AI, COHF-SION AND INTECRATION

ffic ft A e

26

30

32

.. , t

BILL 2023

PART FOUR..

.37

55

55

t

.t.0 SCHEDULE OF PROPOSED AMENDMENTS



CHAPTf,R FOTJR....,..

SCHEDI.JLE OT PROPOSED AMENI)MENTS

PART I]IVt:

5.0 ( OMMll'-l'trt, OBSIRVA'I IONS

I'ARl FlVtl

6.0 ('OMMll'.l t:F. R[:('OMMENDA IIONS

...........55

...........55

,........,,62

............62

..,.,,,..,,,64

............64

lt



LIST OF ABBREVIATIONS AND ACRONYMS

EOP Exccutive Oflice ofthe President

JSC Judicial Service Commission

NCIC National Cohesion and Integration Commission

NGEC National Gender and Equality Commission

NPSC National Police Service Commtssion

OAG Office of the Attomey General

PWD Pcrsons With Disabilrtres

t

a



LIST OFAI{NEXTJR"ES

Annexure l: Adoption Schedule for this report

Annc,rur€ 2: Minut s of thc Committcc's Sitings

Annexure 3: Copies of Newspaper Advertisements

Anncxurc 4: Copies of invitation letters to stakeholders to submit mcmoranda on the Bill

Annexure 5: List of Stakeholders

Anncxurc 6: Memoranda from Stakcholders

Annexure 7: Copy ofthe Bill

Anncxurc 8: Witress Attendance Schedulc for the Public Hearings on the Bill

I

I



CHAIRPERSON'S FOREWORI)

This report contains proceedings ofthe Committee on National Cohesion and Equal Opportunity

on its consideration ofthe National Cohesion and Integration Bill, 2023 (National Assembly Bill

No. 74 of2023. The Bill was published on 30th November,2023 and read for a First Time on 20'h

March 2024. The Bill was thereafter committed to the Committee on National Cohesion and Equal

Opportunity for consideration and reporting to the House pursuanl to Standing Order 127.

The Bill has ninety clauses and three schedules and seeks to repeal and replace the National

Cohesion and Integration Act,2008 to align its provisions with the present constitutional

dispensation and structure ofgovernment by giving effect to Articles l0 and 27 ofthe Constitution

on the promotion ofnational unity and non-d iscrimination.

Pursuant to Article I I 8( I Xb) of the Constitution and Standing Order 127(l), the Committee placed

advertisements in the print media on 23'd March,2024, inviting the public and stakeholders to

submit written memoranda on the Bill on or before 5th April, 2024. The Committee received

memoranda from various stakeholders including the National Cohesion and Integration

Commission (NCIC), the National Gender and Equality Commission (NGEC), Oflice of the

Director ofPublic Proseculion and the Office ofthe Attorney-General.

Further, the Committee held public hearings in Kisumu, Kakamega, Lamu, Mombasa, Kwale,

Garissa, Nyeri, Kirinyaga, Murang6, Makueni, Nandi, Uasin Gishu and Homa bay counties

between 3'd and 8'h June, 2024, to collect views from the public on the Bill.

The committee has agreed with stakeholders in Clause 47 to broaden the definition of "hate

speech" to encompass coded language and the vilification of others. A person who uses

threatening, abusive, insulting, or vilifying words or behavior, displays any written material, or

disseminates any ideas based on ethnic superiority, or uses coded language, acts, or makes gestures

depicting ethnic hatred is said to have committed hate speech.

The Committee agrees with stakeholders in Clause 47 to expand the definition of"hate speech" to

include coded language and vilification of others. A person who uses threatening, abusive,

insulting, vilifying words or behaviour, displays any written material or disseminates any ideas



,

based on ethnic superiority or uses coded language, acts or makes gestures depicting ethnic hatred

is said to commit hate speech.

The Committee recognizes the importance of integrating peacebuilding into the Bill. As a result,

the Committee endorses amending Clause 5 to include the following functions of the Commission:

creating a monitoring and lracking system for all peacebuilding projects in the country,

establishing ethical standards for individuals involved in peacebuilding projects, and urging

national and county governments to allocate funds for peacebuilding initiatives.

In relation to actions by the Commission after an inquiry the Committee is in agreement with

stakeholders that under clause 69 of the Bill, where an inquiry discloses a criminal offence, it

authorizes the Commission to refer the matter to the Office of the Director of Public Prosecution

or any other relevant authority.

Regarding actions by the Commission following an inquiry the Committee agees with

stakeholders that according to clause 69 of the Bill, if an inquiry reveals a criminal offense, it

allows the Commission to refer the matter to the Office of the Director of Public Prosecutions or

any other relevant authority.

Aproposal was made by stakeholders to have male representatives elected for a county, in addition

to having women representatives. However, the commitlee did not adopt this proposal. This is

because the women's representative seat is part of broader affrmative action iniliatives in the

Constitution, which aim to promote women's involvement in decision-making at all levels of
goverrunent. The women's representative seat provides a direct path to political leadership at the

county level, complementing other efforts to increase women's padicipation in political processes.

The Committee extends its sincere gratitude to the Office of the Speaker of the National Assembly

and the Clerk of the National Assembly for their invaluable logistical and technical support

throughout its sittings. Their assistance facilitated the Committee's deliberations and ensured the

smooth progress of its work. The Committee, in a special way, acknowledges and appreciates the

participation of all stakeholders and members of the public who diligently submitted their

comments on the Bill. Their insights and contributions have enriched the Committee's

understanding ofthe various perspectives on the proposed measures. Further, I wish to express my

heartfelt appreciation to the Honourable Members of the Committee and the dedicated Committee



Secretariat whose commitnont, expertise and collaborative efforts were instrumental in prcparing

and producing this report.
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back to the National Assembly with the recommendation that the Bill be approved with

amendments as reported by the Committee.
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PART ONE

I.O PREFACE

l.l Establishment and Mandrte of the Committee

l. The Committee on National Cohesion and Equal Opportunity is established under the

Standing Order 2l2C of the National Assembly.

2. The mandate of the Committee is as follows-
(a) To monitor and promote measures relating to policy and program initiatives in pursuit of

peace and national cohesion;

(b) To investigate, inquire into and report on all matters relating to inter community cohesion;

(c) To monitor and promote measures designed to enhance the equalization ofopportunities

and improvement in the quality oflife and status ofall persons, including persons who are

marginalized on the basis of gender, age, disability, health status, ethnic, racial, cultural

or religious background or afliliation or any other such ground;

(d) To investigate, inquire into and report on all matters relating to discrimination and or

marginalization of persons referred to under sub-paragraph(c);

(e) To make proposals to Parliament including legislative proposals for the protection,

equalization ofopportunities and promotion ofthe welfare ofthe groups referred to under

sub-paragraph (c); and

(f) To examine the activities and administration of all state departments and statutory bodies

in so far as they relate to the rights and welfare of the persons referred to under sub-

paragraph (c).

llPage
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1.2 Committee Membership

The Select Committee on National Cohesion and Equal Opportunity comprises of the

following Members-

2lPagr.
Rcport on thc consldcmtlon ol thc Notlonot Coheslon and lfitegmtlon Blll, 2023 (Natlonol Assembly

Eltls No. 74 ol2023)

Hon. Yussuf Adan Haji, DSM, MP.

(Chairperson)

Mandera West United Democratic Movement (UDM)

2 Hon. Liza Chelule Chepkorir, MP

(Vice-Chairperson)

Nakuru (CWR) United Democratic Alliance (UDA)

Hon. Yusuf Hassan Abdi, MP Kamukunji Jubilee Party (JP)3

4 Hon. Charles Kamuren, MP. Baringo South United Democratic Alliance (UDA)

5 Hon. Charles Ong'ondo Were, MP. Kasipul Orange Democratic Movement (ODM)

6 Hon. Edward Oku Kaunya, MP. Teso North Orange Democratic Movement (ODM)

7 Hon. Joseph Samal Lomwa MP. Isiolo North Jubilee Party (JP)

Ndhiwa Orange Democratic Movement (ODM)8 Hon. Martin Peters Owino, MPH,

MP.

9 Hon. Eng. Paul Nzengu, MP. Mwingi North Wiper Democratic Movement Kenya

(wDM-K)

10. Hon. Agnes Mantaine Pareyio, MP. Narok North Jubilee Party (JP)

ll. Hon. Duncan Maina Mathenge, MP Nyeri Town United Democratic Alliance (UDA)

12. Hon. Fredrick Lusuli Ikana, MP. Shinyalu ANC Party

13. Hon. Irene Nyakerario Mayaka,

MP-

Nominated Orange Democratic Movement (ODM)

14. Hon. Jane Wangechi Kagiri, MP. Laikipia (CwR) United Democratic Alliance (UDA)

15. Hon. Joseph Hamisi Denar, MP. Nominated ANC Partv

l6 Hon. Joseph Iraya Wainaina, MP Nominated United Democratic Alliance (UDA)

17. Hon. Mary Maingi, MP. Mwea United Democratic Alliance (UDA)

l8 Hon. Monicah Muthoni Marubu,

MP.

Lamu (CWR) Independent

l9 Hon. Onesmus Ngogoyo Nguro,

MP.

Kaj iado North United Democratic Alliance (UDA)



20. Hon. Teresia Wanjiru Mwangi, MP. Nominated United Democratic Alliance (UDA)

3lPage
Rcr€,lt on thc Coasld.ration ol thc Notlonal C.oh6lon and lntcgtodon Blll, 2023 (Nadonol Ass.nbly
Bnls No, 74 o12023)



1.3 Committee Secretariat

The recrrtarirt supporting the Committee b comprlsed of the following officers-

Ms. Nase rian Lotuai

Clerk Assistant I

Ms. Kathleen Nanzala

Clerk Arsistant III

Ms. Audrey Andala

Legel Counsel II

Ms. Joanne Naneu

Research Officer III

Mr. John Ng'anga

Audlo Olficcr

Mr. Alex Amwata

Hansard Reporter

Mr. Peter Atsiaya

Medie Relations Oflicer

Ms. Lilian Aluga

Public Communications Ofliccr

Mr. Luka Mutua

Sergeant-at-Arms
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PART TWO

2.0 OVERVIEW OF THE NATIONAL COHESION AND INTEGRATION BILL, 2023

(NATIONAL ASSEMBLY BILLS NO. 74 OF 2023)

2.1 Introduction

3. The National Cohesion and Integration Bill,2023 is a Bill sponsored by the Chairperson

of the Committee on National Cohesion and Equal Opportunity, Hon. Adan Haji Yusuf,

MP,

4. The objective ofthe Bill is to repeal and replace the National Cohesion and Integration Act,

2008 to align its provisions with the present constitutional dispensation and structure of

government by giving efl-ect to Articles l0 and 27 of the Constitution on the promotion of

national unity and non-discrim ination.

5. The Bill underwent first reading on 20th March, 2024 and was committed to the Committee

on National Cohesion and Equal Opportunity for purposes of conducting public participation

pursuant to Article I l8 ofthe Constitution and Standing Order 127 ofthe National Assembly.

1.2 Salient Clauses of The National Cohesion and Integration Bill, 2023

2. Clause 3 of the Bill consist of the objectives of the Act which is to give effbct to Articles l0

and 27 ofthe Constitution on the promotion ofnational unity and non-discrimination. It further

seeks to provide a framework for the promotion ofnational cohesion, unity and peace-building.

3. Clause 4 ofthe Bill provides for the establishment ofthe National Cohesion and Integration

Commission comprising of a chairperson and eight other members nominated by the President

for appointment and approved by the National Assembly.

4. Clause 5 outlines the functions of the National Cohesion and Integration Commission which is

to develop policies for the promotion of national values and principles of governance. This is

in addition to formulation and implementation of strategies, plans, educational and training

programmes to create public awareness and support on the importance of national unity.

Further, the Commission is mandated to establish early warning and early response system on

sl',
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conflict and put in place an emergency preparedness and response system to curb imminent

conflict.

5. Clause l0 stipulates for the headquarters of the Commission to be in Nairobi but mandates the

Commission to establish nine regional offices in the country. lt mandates the Commission to

ensure that its services are accessible to all parts ofthe country and to establish branches in

each county.

6. Clause l2 of the Bill provides for the qualifications ofand disqualification for appointment as

a chairperson and member ofthe Commission. It requires that a person be a citizen of Kenya.

hold a degree from a university recognized in Kenya, have knowledge and at least l0 years of

experience for the Chairperson and 2 years for the members in matters relating to race, ethnic

and human relations, public affairs and human rights, peace and security and meet the

requirements of Chapter Six of the Constitution.

7. Clause 15 of the Bill provides for a term of office of the Chairperson and members, which is

three years with a possibility ofreappointment for one further term.

8. Clause l7 ofthe Bill provides for the procedure ofremoval from oflice ofa commissioner.

This is by a person presenting a petition to the President through the Cabinet Secretary, who

shall then fornard the Petition to the relevant Committee of the National Assembly within seven

days. The Committee is to inquire into the matter report on the facts to the President through

the Cabinet Secretary, giving its recommendations as to whether the Commissioner ought to be

removed or not.

9. Clause 38 ofthe Bill addresses ethnic discrimination. It defines instances where a person may

be considered to have discriminated against another, either directly or indirectly. This can occur

ifa person treats another person less favorably on ethnic grounds than they would treat someone

else. lt also applies ifa person imposes a requirement or condition on another person that would

not bejustifiable, regardless ofthe person's color, race, nationality, or ethnic or national origins,

and this requirement or condition cannot be met by that person.

10. Clause 39 of the Bill makes provision for discrimination through victimization, which occurs

when a person carries out an act that is injurious to the well-being and esteem ofthat person by

treating that person less favourably than other persons on grounds that the person discriminated

against intends to or has brought proceedings under the Act, given evidence or information in

5 | t,.r 'r 
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connection with proceedings under the Act, alleged thal a person has committed an act which

would amount to contravention ofthe Act or done anyhing under the Act in relation to any

person.

I l. Clause 40 of the Bill makes provision for harassment on the basis of ethnicity which occurs

where a person engages in unwanled conduct which has the purpose or effect of violating that

other person's digaity or creating an intimidating, hostile, degrading, humiliating or offensive

environment for that other person.

12. Clause 41 of the Bill provides for discrimination in employment. lt requires every public

entity to ensure representation of the diversity of the people of Kenya in the employment of

staffand to afford adequate and equal opportunities for appointment, training and promotion at

all levels ofpublic service to members ofall ethnic groups. lt bars a public entity from recruiting

or having in its employment more than one fifth of its stafffrom the same ethnic community.

It further prohibits an employer or potential employer or their representatives from

discriminating against another person in arrangements made for the purpose ofdetermining who

should be offered the employment and in the terms the employer offers employment.

13. Clause 42 ofthe Bill provides for exceptions in discrimination in employment and proposes

that it shall not be deemed discriminatory where thejob involves cultural entertainment in a

capacity for which a person ofthat ethnic group is required for reasons ofauthenticity, thejob

involves a work of art, visual image or sequence of visual images for which a person of that

ethnic group is required for reasons ofauthenticity or the holder ofthe job provides for a person

ofthat ethnic group with personal services promoting their welfare and those services can most

effectively be provided by a person ofthat ethnic group.

14. Clause 43 of the Bill provides for discrimination in the membership of an organisation. It

prohibits an o{Iicial, member, employee, assign or representative of a registered organisation

from discriminating against a person who is not a member in the terms in which it is prepared

to admit the person to membership or by refusing or deliberately omitting to accept the person's

application for membership. It also makes it unlawful for a membership organisation to subject

to harassment a member or a person applying for membership on the grounds ofethnicity.

15. Clause 44 of the Bill provides for discrimination by other agencies. lt prohibits a public or

private entity from discriminating against any person in the provision of its services. However,

7li
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this does not apply where it is proven that the alleged discriminatory act is a necessary

requirement in the nature ofbusiness transaction and that there is no altemative way ofrealising

the desired goal.

l6.Clause 45 of the Bill makes provisions for discrimination in access to and distribution of

resources. It mandates that public resources shall as far as practicable, be distributed equitably

and geographically considering Kenya's diversity, population and poverty index.

17. Clause 46 of the Bill provides for discrimination in property ownership, management and

disposal. It defines a manager as a person who has power to control, lease, let or dispose of
public property or property that is wholly meant for use by the public. It makes it unlawful for

a manager to discriminate against another person in the terms such a manager offers, lets,

manages or disposes the property to another person.

18. Clause 47 ofthe Bill provides for racial or ethnic contempt. It provides for actions that amount

to ethic contempt and makes it an offence ifthe person intends to stir up ethnic hatred, or having

regard to all other circumstances, ethnic hatred is likely to be stirred up. These actions are where

a person uses threatening, abusive or insulting words or behaviour or displays any written

material, publishes, posts or distributes material in print, electronic or social media, presents or

directs the performance ofa play to the public, distributes, shows or plays a recording ofvisual

images or provides, produces or directs a programme, which is threatening, abusive or uses

insulting words or behaviour.

19. Clause 48 of the Bill provides for exceptions to discrimination. The Bill does not consider

unlawful an act done to afford a person ofa particular ethnic group access to facilities or services

to meet the special needs of such a person in regard to their education, training or welfare or

other ancillary benefits or on grounds other than race, ethnic or national origin for the benefit

ofa person who is not a Kenyan citizen to afford that person access to the facilities for education

or training or other ancillary benefits, where it appears that the person in question does not

intend to remain in Kenya after the period ofeducation or training.

20. Clause 50 of the Bill provides for persons who may make complaints to the Commission. They

are a person acting in their own interest, a person acting on behalfofanother person who cannot

act in their own name, a person acting as a member of a group or class of persons, a person

acting in the public interest or an association acting in the interest ofone or more of its members.

8lP,:;"
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Further a complaint may be made by or against an individual, a body of persons whether

corporate or unincorporated, a public or private organisation, the Government or a specific body

or officer of the government.

2l . Clause 5l of the Bill provides for the manner of lodging a complaint, which may be orally or

in writing. Where a complaint is made orally, the Bill mandates the Commission to cause the

complaint to be reduced into writing. The complaint is to be in such a form.

22. Clause 52 of the Bill provides for complaints not to be entertained by the Commission. It

empowers the Commission to decline to entertain a complaint if it considers that a complaint is

frivolous, vexatious, misconceived or lacking in substance, involves a subject matter that would

be more appropriately dealt with by a court or involves a subject matter that has been adequately

dealt with by the Court.

23. Clause 53 ofthe Bill provides for an application to strike out a complaint. The Respondent may

apply in writing to the Commission to have a complaint or any part of it struck out on the

grounds that it is tivolous, vexatious, misconceived or lacking in substance.

24. Clause 54 of the Bill provides for dismissal of stale complaint. It authorises the Commission to

dismiss a complaint and noti$ the complainant if the Commission has had no substantive

response from the complainant in the period of twelve monlhs following a request by the

Commission for a response in relation to the complaint.

25. Clause 55 of the Bill provides for refenal of matters to the Commission by the Cabinet

Secretary, ifthe Cabinet Secretary considers that the matter raises an issue of important public

policy, whether or not a complaint has been lodged or the Commission has considered the

complaint or the complaint is in the process ofconciliation.

26. Clause 56 of the Bill provides for altemative dispute resolution mechanisms. It gives the

Commission power to establish ad hoc or standing peace committees comprising

representatives of affected ethnic groups and experts where necessary, power to establish

mediation committees and power to involve traditional justice rnechanisms relevant to a

particular community, local administration and relevant national and county govemment

agencies in managing conflicts and resolving disputes where it deems appropriate.

27. Clause 57 of the Bilt gives the Commission the power to refer complaints for conciliation.

el,
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28. Clause 58 of the Bill provides for conciliation by the Commission. It mandates the Commission

to make all reasonable endeavors to conciliate a complaint referred to it under clause 57 and by

written notice require any person to attend before the Commission for the purpose ofdiscussing

the subject mafter ofthe Complaint or to produce any documents specified in the notice.

29. Clause 59 of the Bill provides for conciliation agreements. It requires after the satisfactory

determination of the conciliation, the conciliator to cause both parties to sign the settlement

agreement which shall be frnal and binding on the parties and enforceable as if it were a decision

of the Commission

30. Clause 60 ofthe Bill provides for where conciliation fails. It requires the Commission to set

down a complaint for determination and issue a date on which a matter is to be heard where the

conciliation fails or the parties or either ofthem objects to any conciliation efforts

31. Clause 61 of the Bill provides for special references. It requires the Commission in exercising

its powers to pay particular attention to and expedite the disposal ofspecial references.

32. Clause 62 ofthe Bill provides for matters the compliance notices issued under clause 69 ofthe

Bill contain. The notices require the person concemed to comply with a duty specified in the

notice and to inform the Commission, within thirty days ofthe date on which the notice is served

ofthe steps that the person has taken, or is taking to comply with the duty specified in the notice.

13. Clause 63 of the Bill provides for enforcement of compliance notices. It authorises the

Commission to apply to the High Court for an order requiring a person to fumish any

information required by the compliance notice if the person fails to fumish the information to

the Commission in accordance with the notice or the Commission has reasonable cause to

believe that the person does not intend to fumish the information.

34. Clause 64 ofthe Bill provides for a prohibition notice. It authorises the Commission to issue a

prohibition notice directing a person or entity involved in an action or conduct contrary to

national cohesion, integration and peace building to cease such action or conduct within seven

days.

35. Cleuse 65 of the Bill provides for investigations by the Commission. It authorizes the

Commission to conduct investigations pertaining to an inquiry and employ the services of a

public officer or inyestigation agency ofthe govemment at the Commission's expense.

10 I
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36. Clause 66 of the Bill provides for a notice of discontinuation of investigations. If the

Commission decides to discontinue tle investigation of a complaint, the Commission is to

inform the Complainant in writing ofthat decision and the reasons for that decision within thirty

days of making the decision.

37. Clause 67 of the Bill provides for notice of investigation to an organization. Before

commencing investigations under the Act, the Commission is required to give notice of the

intended investigation to the administrative head ofa state organ, public office or organization.

38. Clause 68 of the Bill provides for the requirement that a person likely to be prejudiced or

affected to be heard at any stage ofan inquiry by the Commission.

39. Clause 69 of the Bill provides for action by the Commission after an inquiry. Where an inquiry

discloses a criminal offence, it authorizes the Commission to refer the matter to the Office of

the Director ofPublic Prosecution or any other relevant authority.

40. Clause 70 of the Bill provides for reports to an organisation and requires that after concluding

an investigation or an inquiry under the Act, the Commission should make a report to the state

organ, public office or organisation to which the investigation relates. The matters to be included

in the report are the findings of the investigation and any recommendations made by the

Commission, the action the Commission considers should be taken and the reasons for the

action and any recommendations the Commission considers appropriate.

41. Clause 7l of the Bill provides for hearings of the Commission during an inquiry, which are to

be open to the public except where the Commission for ajustifiable reason decides otherwise.

42. Clartse 72 of the Bill provides for offences under the Act. It creates five offences.

43. Clause 73 ofthe Bil[ provides for offences by a body ofpersons. Where the body ofpersons is

a body corporate, every director ofthat body corporate shall also be deemed to be guilty ofthat

offence and where that body ofpersons is a firm, every partner ofthe firm shall be deemed to

be guilty ofthe offence.

44. Clause 74 of the Bill provides for the code of conduct for the members and staff of the

Commission. It requires the staff and members of the Commission to keep and maintain

professional and ethical standards and to adhere to and comply with the Commission's Code of

Conduct.

45. Clause 75 of the Bill provides that the Act binds the Govemment.
11 I
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46. Clause 76 of the Bill provides for legal proceedings against the Commission. It provides tbr

the deeming of proceedings against the Commission as proceedings against the Govemment

and therefore subject to the Govemment Proceedings Act, Cap. 40.

47. Clause 77 ofthe Bill provides for confidentiality of information. It bars any person from either

directly or indirectly disclosing, communicating or making a record ofany information obtained

during the performance oftheir functions or duties under the Act, unless it is necessary to do so

for the purpose ofor in connection with the performance ofa function or duty or the exercise

ofpower under the Act or any other written law

48. Clause 78 of the Bill provides for protection of witnesses and information. It removes personal

liability from a person who lodges a complaint or produces a document or evidence to the

Commission for any loss, damage or injury suffered by another person by reason only ofthe

lodging ofthe complaint or the production or giving ofthe document, information or evidence.

49. Clause 79 of the Bill provides for statements made by persons to the Commission, and

precludes a person from civil or criminal liability for statements made in the course of giving

evidence before the Commission, except where such statement is false.

50. Clause E0 ofthe Bill provides for offences by members of staff. These are, causing anything to

be done through another person that would constitute contravention of the Act ifdone by him

or her or allowing or directing a person under their supervision or control to do anything that is

in contravention ofthe Act.

51. Clause 8l ofthe Bill provides for reporting of improper orders. It allows a public offtcer or

member who considers that anything required ofthem is in contravention ofthe Act or any other

Act or is improper or unethical to report the matter to the Commission.

52. Clause 82 of the Bill provides for the general penalty for offences where the penalty is not

specifically provided. The penalty is a fine not exceeding one million shillings or a term of

imprisonment not exceeding one year or both.

53. Clause E3 ofthe Bill provides for review of the decision of the Commission. A person who is

aggrieved by the decision of the Commission may apply for a review of that decision within 14

days of that decision and requires the Commission to determine and communicate its decision

to the Appellant.
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54. Clause 84 ofthe Bill provides for regulations. It authorises the Cabinet Secretary in consultation

with the Commission, to make regulations for the effective implementation of theAct.

55. Clause E5 of the Bill repeals the National Cohesion and Integration Act, Cap. 7N.

56. Clause E6 of the Bill provides for the meaning of the term "Former Commission" as used in

the transitional provisions to mean the National Cohesion and Integration Commission

established under the National Cohesion and Integration Act, Cap. 7N.

57. Clause E7 of the Bill provides for the rights and obligations of the former Commission and

deems all rights, obligations and contracts vested or imposed by the former commission to be

the rights of the Commission (now established).

58. Clause 89 ofthe Bill provides for the Secretary ofthe former Commission. It retains the person

who was the Secretary of the former Commission as the Secretary of the Commission in

accordance with the terms and conditions oftheir appointment.

59. Clause 90 of the Bill deems the staff of the former Commission who are not under notice of

dismissal or resignation as the staffof the Commission.

60. The First Schedule outlines the procedure for appointment of a Commissioner pursuant to

Clause I I . It provides for the steps and timelines for when a vacancy occurs in the Commission.

It also provides for the establishment of a selection panel consisting of seven persons and for

the role of the Public Service Commission in the selection panel. It provides the timeline for

advertisement of vacancies and the period for submission of applications. It provides for the

publication of the names of the applicants and requires that a shortlist of 15 persons be

forwarded to the President, who shall then appoint seven persons and forward the names to the

National Assembly. It requires the National Assembly to consider the nominations within

twenty-one days and provides the procedure for when the National Assembly approves or

rejects the nominees. It also provides for gazettement of the nominees by the President. It

authorises the Selection Panel to determine its procedure and sets out the principles to be

observed while making appointments to the Commission. lastly it authorises the Cabinet

Secretary to extend time for any matter for a period not exceeding 2l days.

6l . The Second Schedule provides for the form ofoath / affrmation for the Chairperson, Members

and Secretary pursuant to clause 13.
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62. The Third Schedulc provides for the Condrrt of Busincss aod Aftin of the Commission

pursuet to clause 21. It pmvidcs for gcncral mcctings, spccial mecting* quonm Et mcctings,

rvto is to prcside over mcctings, ltg mann€i' ef rcaching decisions, invalidity of prcceodings of

thc Commission, the mmnsr of authentication of the common scal of the Commission and

minutes of thc procecdings aad mcaingp of tte Commission.
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PART THRf,E

3.0 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL

3.I LEGAL FRAMEWORK ON PUBLIC PARTICIPATION

63. Article I l8 (lXb) ofthe Constitution provides as follows-
"Porliantent shallfacilitote public participation and involvement in the legislotive antl other

business of Parliament and its Committees."

64. The National Assembly Standing Order 127 (l) (2) and (3A) stipulates that -
"(1)A Bill having been read a First Time shall stand committed to lhe relevant

Deparlmenlal Conmillee h,ithout question put.

(2) Nonvithstanding parograph (l), the Assembly nray resolve lo commit a Bill to o select

committee eslablished lor that purpose.

"(3) The Departmental Committee to which a Bill is committed shall facilitate public

participation on the Bill throuq4h an opproprisle mechanism including- (o) inviting

submission of memoranda; (b) holding public heartrgs: (c) consulling relevont

stakeholders in a seclor: and (d) consulting experls on technical subjects.

(3A). The Departmental Committee shall consider the views and recommendalions ofthe

public under paragraph (3) in its report to the House. "

3.2 STAKEHOLDER ENGAGEMENTS

65. The Committee placed an advertisement in the print media on 23'd March 2024, inviting the

public to submit written memoranda on the Bill on or before 5'h April, 2024 at 5:00p.m.

66. The Committee received written memoranda from the following stakeholders-

(i) The Executive O{Ice ofthe President;

(ii) The National Cohesion and Integration Commission;

(iii)The Office of the Attomey General;

(iv)The National Cender and Equality Commission;

(v) The National Police Service;

(vi)The Judicial Service Commission; and

(vii) The OfIice ofthe Director of Public Prosecution.

67. Further, the Committee conducted public hearings where members ofthe public presented their

views on the Bill to the Committee. The public hearings included meetings in Kisumu,
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Homabay, Kakamega, Uasin Gishu, Nandi, Mombasa, Kwale, Lamu, Nyeri, Kirinyaga and

Kitui.

3.3 WRITTEN SUBMISSIONS FROM STAKEHOLDERS

The feedback received from the interactions with stakeholders provided valuable input, highlighting

specific concerns and suggestions for amendments. The following are the submissions on various

clauses of the Bill-
3.3.1 Submissions by the Executive Office of the President (f,OP)

68. The Executive Office of the President made the following written submissions-

69. The Executive Office ofthe President was ofthe view that the Billcontained provisions which

encroach on the Constitutional mandate of H.E the President under Article 132 of the

Constitution of Kenya.

Committee's Observation/Recommendation.

The Committee observed that under Article 132 of the Constitution, the President shall

report, in an address to the nation, on all the measures taken and the progresss achieved in

the realization ofthe national values referred to in Article 10. Clause 3 ofthe Bill seeks to give

effect to Articles l0 and 27 of the Constitution on the promotion of national unity and non-

discrimination. The Committee observed that there is no inherent collision between the

President's function under Article 132 and Clause 3 of the Bill thrt se€ks to give effect to

Articles l0 and 27. Instead, they are designed to work in harmony, with the Bill offering

specific legislative steps and the President reporting on their progress. This aligns with the

President's broader constitutional responsibility to ensure that nationel values, as set out in

Article 10, are upheld. The Committee therefore rejected this proposal.

Clause 3

70. The EOP submitted that the Bill cannot "give effect" to Articles l0 & 27 on only two (2)

National values and principles of Governance. lnstead, it should focus on promoting national

values specific to the Commission's mandate which include: national unity, inclusiveness,

equality, equity and non-discrimination. They proposed the following amendment to Clause

3(a) -
3(a) promote the values under Article l0 on national unity. inclusiveness, equality, equity and

non-discrimination; and Article 27 ofthe Constitution on national unity and non-discrimination.
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Committee's Obserryation/Recommendation,

The Committee observed that the Bill gives effect to Articles l0 and 27 ofthe Constitution on

the promotion ofnational unity and non-discrimination. Article l0 and 27 addresses national

unity, inclusiveness, equity and non-discrimination. Therefore, the Committee rejected this

proposal because the Bill complements the functions under the Constitution.

Clause 5

71. It was further submitted that Clause 5 of the Bill assigns the Commission the function of

developing policy, which is the function of line Minislries or State Departments and not

Commissions. The Executive OIIce of the President proposed the deletion of Clause 5 (f) in its

entirety as a function of the Commission. The functions of the National Cohesion and

Integration Commission are enforcement/oversight and not policy development.

Com mittee's Observation/Recommendation,

The Committee observed that a commission in Kenya can develop a policy and refer it to the

relevant state department or cabinet secretary. This process is part of how commissions work

within their mandates to influence broader government policy and action, the Committee

therefore rejected this proposal.

72. The EOP submitted that prornotion ofNational Values and principles ofGovernance is a critical

constitutional mandate whose realization is one ofthe key functions ofH.E. the President under

Article 132 (lXc) (i). Under this Article, the President is required to, once a year, report in an

address to the nation, on all the measures taken and the progress achieved in the realization of

the national values, referred to in Article 10. The EOP facilitates the delivery of this mandate.

As part of this mandate, the EOP is responsible for developing and coordinating its

implementation (Sessional Paper No.8 of 2013 on National Values and Principles of

Governance). The function of developing policy on National Cohesion and Integration is

assigned to the Ministry of Interior and National Administration.

Committee's Obserration/Recom mendation.

The Com mittee observcd that the promotion of National Values and Principles of Governance

is a critical constitutional mandate that involves multiple actors, including the President,

commissions, and other government entities. While the President has the overarching

77 I

Reporl on the Consideralion of the National Cohesion and Inlegralion Bill,202j (National
Assembly Bills No. 74 of 2023)



responsibility, various commissions also play significant roles in promoting these values

within their specific mandates. The Committee therefore rejected this proposal.

73. EOP recommended a review of the proposed functions of the Commission with a view of

ensuring that they do not contradict the Constitution or duplicate functions performed by other

institutions. Under Articles l3l, 132, 232 and 234 of the Constitution, the mandates of

promotion of National Values and Principles of Governance (Article l0) and Values and

Principles of the Public Service (Article 232\ are clearly assigned. The Commission should

focus on enforcement and not policy making.

Committee's Observation/Recommendation.

The Committee observed that a commission in Kenya can develop r policy and refer it to the

relevant state department or cabinet secretary. This process is part ofhow commissions work

within their mandates to influence broader government policy and action, the Committee

therefore rejected this proposal.

3.3.2 Submissions by the National Cohesion and Integration Commission (NCIC)

74. The National Cohesion and Integration Commission made the following submissions-

75. Amend clause 5 of the Bill by inserting the following functions-

(l) Oversee the implementation ofpeace building projects under this Act; In overseeing the

implementation of peace building projects, the Commission shall-
(a) develop a monitoring and tracking mechanism for all peace building projects in the

country;

(b) develop ethical standards to be adhered to by persons involved in peace building

proj ects;

(c) undertake research and analyse and disseminate information, critical gaps and

strategic priorities relevant to peace building in any particular region;

(d) systematically collect information on lessons learnt in peace buildingt

(e) advise persons involved in peace building projects on best practices for achieving

lasting cohesion and integration in any particular area;

(f) advise the national and county governments on the most appropriate peace building

interventions based on the existing circumstances ofthe local communities;
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(g) encourage national and county governments to allocate funding for peace-building

initiatives;

(h) take measures to ensure that there is harmony in the peace-building projects

undertaken in any particular area;

(i) take measures to ensure that persons involved in peace-building projects in the

counties do not instigate, perpetuate or deepen instability or strife in any area;

(2) Set standards to be adhered to by persons involved in the implementation of peace-build ing

projects;

(3) The Commission shall maintain a register of all peace-building projects within Kenya. A

person who intends to engage in a peace-building project in Kenya shall notify the

Commission ofthe project and give details about the project such as:

(a) a description ofthe peace-building project or activity that the applicant intends to

undertakel

(b) a statement ofthe place where the peace building project is to be carried out and the

targeted community;

(c) a schedule ofactivities proposed to be undertaken in the peace building project;

(d) the time-frame ofthe peace building project;

(e) the source offinancing for the project;

(f) a statement as to whether there is any conflict ofinterest;

(g) a statement as to whether the applicant has carried out any other peace building

project within the targeted community and the outcome of that peace building

project;

(h) the names of the ofllcers in charge of the peace building project; and any other

information that the Commission may require.

Committee's Observation/Recommendation

The Committee observed that it is important to include the functions of peacebuilding

in the Bill. Their proposal was adopted by the Committee,

76. NCIC also recommended the retention offunctions as envisaged in the NCI Act, 7N especially

as it relates to; a. Investigating complaints ofethnic or racial discrimination b. lnvestigating on

its own accord or on request from any institution ...., any issue affecting ethnic and racial
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discrimination Making recommendations on penalties to be imposed on any person for any

breach ofthe provisions ofthe Constitution or ofany law dealing with ethnicity.

Committee's Observation/RecomDendation

The Committee observed that it is important to include the functions of the Commission to

investigate complaints ofethnic and racial discrimination, Their proposal was adopted by the

Committee.

Clause 6

77. NCIC submitted that the Bill should retain powers as envisaged in the NCI Act, Cap. 7N Section

26 (2) (a) and (b): In the discharge of its functions under this Act, the Commission-

(a) shall not be subject to the direction or control ofany other person or authority;

Committee's ObservationlRecommendation

The Committee observed that oversight ofthe commission by another authority helps ensure

that commissions are held accountable for their actions, promoting transparency and

preventing misuse of power. The Committee rejected this proposal,

(b) shall publish the names of persons or institutions whose words or conduct may

undermine or have undermined or contributed lowards undermining good ethnic

relations, or who are involved in ethnic discrimination or the propagation ofethnic hate.

Com mittee's Observation/Recommendation

The Committee observed that publishing names of persons or institutions whose conduct may

have contributed to undermining good ethnic relations involves balancing the public interest

and the right to information with individuals' rights to privacy and fair treatment. The

proposal was rejected by the Committee.

Clause 8

78. NCIC recommended the introduction of new provisions as follows:

(a) Power to compel the attendance ofwitnesses to the commission

A person who fails to obey summons for lhe attendance as a witness or other persons or

for the production ofbooks, plans and other documents or who, having complied, refuses

or fails to give his correct name and address and to answer truthfully all questions that

may be lawfully put to him commits an offence and shall be liable on conviction to a fine
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not exceeding one million shillings or to imprisonment for a term not exceeding twelve

months or to both.

Committee's Observation/Recommendation

The Committee adopted this proposal to enable the Commission to compel the attendance of

witnesses.

Clause l0

79. NCIC recommended that the words 'administered by a commissioner' be removed from Clause

l0(2).

Committee's Observation/Recommendation

The Committee observed that the provision in the Bill is more comprehensive. Their proposal

was therefore not adopted.

80. NCIC further submitted that the Bill should retain the provision ofthe current Act ofthe single

term of six years for Commissioners to align the act with Constitutional provisions on

Commissions.

Committee's Observation/Recom mendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for onc further term offers a balanced approach that en hances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 17 on removal from office

81. NCIC submitted that the bill should adopt the provisions ofthe Constitution with regards to

removal from olTice of the Chairperson or Commissioners.

Committee's Observation/Recommendation

The Committee observed adopted this provision to align the Bill with Article 251 of the

Constitution.

Clause 24 on the Secretary to the Commission

82. NCIC recommended that there be included qualifications for the person seeking to be Secretary

to the Commission. The qualifications should include-

(a) Holds a Masters from a university recognized in Kenya;

(b) At least ten years proven experience at management level;

(c) Has extensive experience in public administration and/or public service.
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Committee's Observation/RecoDDetrdation

The Committee observed that changing the qualifications of a Secretary to the Commission

from five years' experience to ten years' experience is not ideal. The relevance and quality of

experience matter more than the number ofyears. The Proposal was therefore rejected.

Clause 47

83. The Commission submitted that the tille ofthe offence ofhate speech should be retained as per

the current act.

Committee's Observation/Recommendation

The Committee adopted this proposal. To empower the commission to compel witnesses to

comply with their summons.

84. NCIC also recommends the expansion ofthe definition ofthe offence ofhate speech to include

coded language, vilification ofothers etc. The proposed clause to read as follows-

A person who -
(a) uses threatening, abusive, insulting, vilifying words or behaviour, displays any written

material or disseminates any ideas based on ethnic superiority;

(b) uses coded language, acts or makes gestures;

(c) publishes, posts or distributes material in the print. electronic or social media;

(d) presents or directs the public performance of a play with gestures depicting ethnic

hatred;

(e) dislributes, shows or plays a recording ofvisual images or provides, produces or directs

a programme which- (i) depicts ethnic propaganda or stereot)?ing; or (ii) contains

gestures depicting ethnic hatred; or (iii) is threatening, abusive, insulting or vilifies

others or involves the use of threatening, abusive, insulting or vilifying words or

behaviour;

(f) wears or engages in the display of clothing, signs, flags, emblems and insignia, with

the intention to incite or stir up ethnic hatred or having regard to all the circumstances,

ethnic hatred or social strife is likely to be stirred up, or social cohesion is likely to be

disrupted, or show serious contempt for, or severe ridicule of, or incite acts ofviolence

towards a person or group of persons, or towards any property ofthat person or group

ofpersons, commits an offence.
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Committee's ObservationlRecommendstion

The Committee observed that the definition ofhate speech is comprehensive and therefore

adopted this proposal.

85. Further, NCIC recommended thal the punishment in Clause 47(2) to be enhanced to a fine of

not less than five million and to a term of imprisonment ofnot less than five years ofboth.

Committee's Observation/Recommendation

The Committee observed that a fine should be proportionate to the offence. A one-million fine

may be deemed sulficient to reflect the severity of the violation, whereas five million might be

considered excessively punitive. The Committee rejected this proposal.

86. NCIC also recommended the inclusion of a new clause as follows-

"Any prin! electronic, digital and social mediq or other media enterprise that publishes or

otherwise disseminates any of the acts under subsection ( l) on any platform commits an

offence and shall, on conviction, be liable to a fine of not less than ten million shillings or

to imprisonment for a term of not less than ten years, or to both." "any licenced media

enterprise shall upon conviction have their licence revoked" "Any person convicted ofan

oft'ence under this section shall not be eligible to hold any public nominative or elective

oflice for a period of five years."

Committee's Observetion/Recommendation

The Committee observed that a fine should be proportionate to the offense. A one-million fine

may be deemed sulficient to rellect the severity of the violation, whereas five million might be

considered excessively punitive, The Committee rejected this proposal.

87. Additionally, NCIC submitted that the Bill should retain the offence ofethnic or racial contempt

as provided in the current NCI Act No. 7N to be added as Clause 48 to read as follows-

"Any person who utters words intended to incite feelings of contempt, hatred, hostility,

violence or discrimination against any person, group or community on the basis ofethnicity

or race, commits an offbnce and shall be liable on conviction to a fine not exceeding one

million shillings, or to imprisonment for a term not exceeding five years, or both. A

newspaper, radio station or media enterprise that publishes the utterances referred to in

subsection (l) commits an offence and shall be liable on conviction to a fine not exceeding

one million shillings.
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Committee's Observation/Recommendation

The Committee observed that a fine for this provision has been provided for under the

provision on hate speech. The Committee did not adopt this provision.

Clause 60 on where conciliation fails

88. NCIC recommended the amendment of Clause 60(2) to provide for a procedure of hearing a

matter where conciliation has failed. The clause would therefore read-

(r) ....

(2) The chairperson of the Commission may establish hearing panels each consisting of

three members of the Commission to deal with, hear and determine the complaints

admined for hearing.

(3) The panels established under subsection (2) shall exercise all the powers and shall

perform all the duties and functions ofthe Commission in relation to any matter before

the panel.

(4) Members of a panel established under subsection (2) may, if necessary, consult with

other members of the Commission for purposes of ensuring consistency of decisions

of the Commission.

Committee's Observation/Recommendation

The Committee adopted this provision since it provides the procedure of hearing a

matter where conciliation has failed.

Clause 72 on offences

89. The Commission submitted that the penalprovisions should be enhanced to a fine ofone million

shillings or to imprisonment for a term not exceeding lhree years.

Committee's Observation/Recom mendation

The Committee observed that a fine should be proportionate to the offense. A one-million fine

may be deemed sufficient to reflect the severity of the violation, whereas five million might be

considered excessively punitive. The Committee rejected this proposal.

Clause 84 on regulations

90. The NCIC submitted that the power to make regulations should be given to the Commission in

consultation with the Cabinet Secretary.

Comm ittee's Observation/Recommendation
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Committee observed that Commissions are often established to oversee specific areas or

industries and are typically staffed with experts in those fields. Thesc experts have a deep

understanding of the complexities involved and can craft regulations that are technically

sound, relevant, and effective in addressing specific challenges. The Committee adopted this

proposal.

3.3.3 Office of the Attorney General (OAG)

91. The Office of the Attomey General made the following general comments on the Bill-
92. The OAG recommended that the Bill should provide clear and comprehensive definitions of

key terms such as "national cohesion" and "integration" to avoid ambiguity and ensure

consistent interpretation across different sectors and regions.

Committee's Observation/Recom mendation.

The Committee adopted this proposal.

93. Implementation mechanisms - it would be beneficial to elaborate on the practical

implementation strategies and mechanisms that will be employed to achieve the goals outlined

in the Bill. Clarity on roles. responsibilities and coordination among relevant government bodies

and stakeholders essential for effective implementation.

Committee's Obseruation/Recommendation

The Committee adopted this proposal.

94. lnclusivity and Participation; the Bill should emphasize inclusivity and active participation of

all segments of society, including marginalized groups, in fostering national cohesion,

provisions for public consultations and engagement during policy formulation and

implementation stages would enhance ownership and effectiveness.

Committee's Observation/Recommendation

The Committee adopted this proposal.

95. Monitoring and Evaluation: Incorporating provisions for regular monitoring and evaluation of

the Bill's impact and outcomes is vital. This will enable policymakers to assess progress,

identify challenges and make necessary adjustments to policies and interventions.
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Committee's Observation/Recommendation

The Committee adopted this proposal.

96. Education and awareness: Strengthening initiatives related to education and public awareness

campaigns on the importance of national cohesion and integration should be a key component

of the Bill. Investing in educational programs that promote intercultural underslanding and

respect for diversity is essential for long-term success.

Committee's Observation/Recommendation

The Committee adopted this proposal.

3.3.4 National Gender and Equality Commission (NGEC)

Clause 2

97. In their submissions, NGEC proposed the introduction of the following definitions-
(a) Discrimination is the process of making unfair or prejudicial distinctions between

people based on the groups, classes, or other categories to which they belong or are

perceived to belong, such as race. gender, age, and religionl

(b) Affirmative action is defined as a set of procedures designed to; eliminate unlawful

discrimination among applicanls, remedy the results of such prior discrimination, and

prevent such discrimination in the future. The term affirmative action is proposed to

replace what is termed positive discrimination" or "exceptions to discrimination. Clause

42. 44 and 48.

Committee's ObservationlRecom mendation

The Committee adopted the proposal on the definitions but rejected the proposal to replace

whst is termed as spositive discrimination" or "exceptions to discrimination" in clawe 42,44

and 48 because the provisions on the Bill relate to discrimination therefore using the terms
(erceptions to discrimination" is clearer.

Clause 3

98. NGEC recommended that clause 3 (l)(a) be amended by substituting the subclause with the

following-
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(a) To provide a framework for the promotion of non-discrimination on ethnic grounds.

Committee's Observation/Recommendation

Members observed that thc provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 5

99. . NGEC recommended that clause 5(l)(e) be amended by inse(ing the phrase "discrimination"

immediately after the words "on ethnic grounds". This is because the object ofthe Bill is to

eliminate discrimination based on ethnic grounds and does not extend to all the grounds in

Article 27(4).

Committee's Observation/Recom mendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause l0

100. . NGEC proposed the rephrasing ofclause l0 (2) to read as follows-
(2) The Commission shall establish ofTices as deemed necessary in the country.

Committee's Observation/Recommendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 1l

l0l . . NGEC recommended that clause I I be amended by inserting a new subclause ( I I )(A) on

the composition of the Commission by office.

Com mittee's Observation/Recommendation

Members observed that thc provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

102. . NGEC further proposed that subclause l1(3) be amended by inserting the phrase "fair

representation of disability" immediately after "equity" to comply with Mwongozo Code of

Governance and Article 54 (2) ofthe Constitution.
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Com mittee's Observation/Recom Dendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clausc l4

103. . NGEC proposed that clause l4( I ) be amended by inserting after the phrase "Commission"

the following-

"and in the absence ofthe Chairperson, the members present shall elect one ofthem

in accordance with paragraph 4 ofthe Third schedule.

Committee's Observation/Recom mendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause l6

104. . NGEC proposed the deletion ofclause l6(h). lt was its view that the provision was prejudicial

and discriminatory to persons with physical and mental disability. The Convention on the Rights

of Persons with Disabilities (CRPD) provides for reasonable accommodation to enable such

person's deliver on their mandate competitively with others.

Committee's Observation/Recom mendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 25

105. . NGEC proposed the deletion ofclause 25( I )(a) because it is prejudicial and discriminatory

to persons with physical and mental disability. The Convention on the Rights of Persons with

Disabilities (CRPD) provides for reasonable accommodation to enable such person's deliver on

their mandate competitively with others.

Committee's Observation/Recommendation

The Committee observed that lhe provision in the Bill was clearer. Their proposal was

therefore, not adopted
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Clause 4l

106. NGEC proposed the amendment of sub-clause (5) to align with section 87 of the

Employment Act. NGEC opined that the sub-clause does nol prescribe a penalty for the oflbnce

but section 87 provides for a general penalty which is a fine of fifty thousand or imprisonment

not exceeding three months or both.

Committee's Observation/Recommendation

The Committee observcd that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clausc 42

107. NGEC proposed the amendment of the marginal note "Exceptions to discrimination in

employment" by substituting it with "Affirmative action". Discrimination defined abovehas a

negative through and through and no exception orjustification can sanitize it.

Committee's Observation/Recom mendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 43

108. NGEC recommended that clause 43(4) be amended by substituting the phrase "given

religious persuasion or profession" with "a specific grouping". This is because "grouping" is a

set of people that have something in common. Subclause (4) is too limiting i.e. on religious

persuasion or profession. The law should not be seen as limiting and infringing on people's

right to association especially if they have things in common.

Committee's Observation/Recommendation

The Committee observed rejected this proposal sincc these groups are limited by particular

doctrines and the provision cannot apply to any group.

Clause 44

109. NGEC submitted that clause 44(2) be amended by substituting the phrase "a necessary

requirement" with "an affrmative action"
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Com mittee's Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was,

therefore, not adopted.

Clause 48

ll0. NGEC proposed that the marginal note "Exceptions to discrimination" be replaced with

"Affirmative action"

Committee's Observation/Recommendation

The Committee observed that the provision in rhe Bill was clearer. Their proposal was

therefore not adopted,

Clause 49

I I l. NGEC was ofthe view that the clause should be amended to specifically state the matters

the proposed Commission can investigate i.e. jurisdiction in investigations (whether another

Agency has the same or similar mandate) and the limitation of jurisdiction e.g. Criminal

oft'ences or matters already before a court. The rationale is to ensure that there is no overlap of

mandates.

Committee's Observation/Recommendation

Members observed that their proposal will add value to the Bill and therefore adopted it.

National Police Service Commission (NPSC)

l12. The Commission submitted that the letter and spirit of the Bill has largely captured the intent

and purpose of the existence of the National Cohesion and Integration Commission. The

Commission however made a few proposals to enhance the Bill.

Clausc l4

ll3. The Commission proposed that clause l4(3) be amended to read as follows-

" Ifthe Office ofthe Chairperson and the Vice Chairperson become vacant or if the

Chairperson and Vice Chairperson are unable to exercise the powers or perform the

functions of their office owing to absence, illness or any other cause, the members

shall elect one from amongst themselves, who shall exercise their powers or perform

these functions."
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Com mittee's Obserration/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause l5

I 14. NPSC submitted that the term of ollce for the Chairperson and members of the Commission

be a non-renewable term of six (6) years.

Committee's Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 18

ll5. NPSC proposed that Clause l8(2) ofthe Bill be amended to read as follows-

I 8(2). A person appointed under subclause ( I ) shall serve for a non-renewable term

ofsix (6) years".

Committee's Observatiotr/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one furthcr term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was lherefore rejected,

Clause 23

ll6. The Commission proposed that the clause be amended to read as follows-

23. The Chairperson and members of the Commission shall be paid such

remunerations and allowances, as shall be determined by the Salaries and

Remuneration Commission (SRC)"

Committee's Observation/Recommendatiou

The Committee observed that commissioners are not constitutional commissioners and are

thus public servants and Salaries Remuneration Commission only determines salary for state

officers. The committee rejected this proposal.
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Clause 32

I lT.NPSC proposed the addition ofa new subclause 32(2)(f) to read as follows-
(f) payment ofthe Commission rent expenses.

Committee's Observation/Recom mendation

The Committee observed that payment of the Commission rent expenses falls under

maintenance of the buildings and grounds of the Commission. The Committee rejected this

proposal.

Clause 52

ll8. The National Police Service Commission proposed the addition of a new subclause 52(2)(d)

to read as follows-

(c) a matter already before a Court of law.

Committee's Observation/Recommendetion

The Committee observed that the Bill has addressed the issue ofa matter already before a

Court of law therefore rejected this proposal.

Judicial Service Commission (JSC)

Clause 2

I 19. JSC proposed that the Bill should include the definition of 'leace-building" in clause 2 of the

Bill.

Committee's ObserwationlRecomDendation

The Members noted that the delinition of peace building is already in the Bill. This proposal

was rejected.

Clause 5

120. The Judiciary Service Commission supported the functions of the National Cohesion and

Integration Commission as outlined in Clause 5 of the Bill.

Clause l6

l2l. The JSC proposed an amendment to Clause 16, by inserting the additional grounds for the

declaration ofa vacancy as proposed in Clause l6 (c), (i) and O ofthe Bill.
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Committee's Observation/Recommendation

Members observed that the proposal by JSC is already addressed in the Bill.

Clause 42

122. The Judicial Service Commission proposed that the Bill in clause 42 (l), provide for an

exemption ofthe special circumstances under which marginalized groups may be employed, in

line with Article 56 (c) of the Constitution.

Committee's Observation/Recom mendation

The Committee observed that Article 54 (c) provides that the state shall put in place

affirmative action programmes designed to ensure that minorities and marginalised groups

are provided special opportunities for access to employment. This provision is sufficient in

therefore the Committee rejected the proposal of incorporating the same in the Bill,

Oflice of The Director of Public Prosecutions (ODPP)

123. The ODPP supported the legislative reforms in the National Cohesion and Integration Bill,

2023 aimed at harmonizing the law with the existing realities in the digital era in the Bill with

the following recommendations-

Clause 4

124. ODPP notes that the current law Cap. 7N provides in section 16 that "Subject to the

provisions of any other written law as to the meetings of the Commission, the Commission may

hold its sittings at any place in Kenya". The cunent Bill needs to specifu where and how

meetings may be held.

Committee's Observation/Recommendation

The Committee observed that the meetings of the Commission are elaborated in the Third

Schedule of the Bill. The Committee rejected this proposal.

Clause 15

125. The ODPP proposed that under clause l5 ofthe Bill, the Chairperson and Members ofthe

Commission should serve at least six (6) years non-renewable term and there should be a

provision that they should not hold any other office or employment for profit.
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Committee's Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause l7

126. ODPP raised concerns over clause l7(2) ofthe Bill. lt noted that it is different from A(icle

251 (6) where upon receipl ofthe complaint from the National Assembly, the President appoints

a tribunal. The tribunal shall investigate the matter expeditiously, report on the facts and make

a binding recommendation to the Presidenl, who shall act in accordance with the

recommendation within thirty days. Ifthe bill is passed as it is therefore, it will have diflerent

provisions for removal ofa commissioner and runs the risk ofbeing declared unconstitutional.

Committee's Observation/Recommendation

The Committee adopted this provide a clear process for removal of a Commissioner.

Clause 47

127. ODPP recommended that religion and gender are very often the basis upon which

discrimination occurs hence the same should be included in this clause and in the interpretation

section otherwise this new law ifpassed, shall not be able to punish discrimination on grounds

ofgender and religion.

Committee's Observation/Recommendation

The Committee observed that gender and religion have been addressed in definition ofethnic

group and ethnic grounds. Gender has also been addressed under clause ll(3) of the Bill

where in appointing members to the Commission, the principles ofgender equity, ethnic and

regional representation shall apply. The Committee therefore did not adopt this proposal

Clause 49

128. ODPP noted that there is ambiguity in clause 49(l) with respect to who determines how

serious a matter is. Is it the complainant, the commission, the suspect or the law? The law should

provide the nature and seriousness of complaints that the commission should investigate. ODPP

proposed that the law should state that complaints should be dismissed, where there is no
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response for twelve months. and no reasons have been provided by the complainant, for the

delay in providing a response.

Committee's Observation/Recommendation

The Committee observed that Clause 54 (f) of the Bill provides that the commission may

dismiss a complaint where there is no response for twelve months. The Committee therefore

did not adopt this proposal since it is provided for under clause 54(l) of this Bill.

129. ODPP proposes that the commission shall investigate and recommend to the Director of

Public Prosecutions the prosecution of any complaints of ethnic contempt and any offences

under this Act or any other law enacted pursuant to Article l0 and Article 27 ofthe Constitution.

Committee's ObservationlRecommendation

The Members adopted this proposal.

Clause 63

130. ODPP proposes that there is a bit of ambiguity concerning this clause. What information

would the commission be seeking from individuals? The commission should have power to

investigate and gather evidence using the machinery it enjoys from the state. Information is a

right protected in the Bill of Rights and it may not be possible to compel someone to give

information. Even witnesses in court give evidence out oftheir own volition. They can decide

not to give evidence, or submit erroneous information.

Committee's Observation/Recommendation

The Committee did not adopt this proposal as the provision in the Bill is clear.

l3 I . ODPP recommended that this clause should not require individuals to fumish information but

it should simply create an offence where individuals fail to comply with notices requiring them

to cease acts or omissions causing discrimination.

CIause 64

132. Under clause 64 ODPP proposed that it is similar to a judicial review writ of prohibition

normally issued by courts. That being the case, this will amount to the usurpation ofjudicial

authority vested only in courts and tribunals under Article 159( l) ofthe Constitution.
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Clause 65

133. ODPP proposed that clause 65 ofthe Bill be amended to read as follows-

"a contravention ofthis Act does not create any civil or criminal liability except to the extent

expressly provided by this Act or any other written law". This is because cooperation with the

commission should not be criminalized to encourage people to give information without fear.

Secondly, perjury and other offences relating to the administration ofjustice have already been

dealt with in the Penal Code (Cap. 63). This section is problematic becausejudicial precedents

and case law show that the high court has been very protective when it comes to fundamental

freedoms and human rights especially the freedom ofexpression.

Committee's Observation/RecomBendstion

The Committee observed that the proposed amendment by ODPP if adopted it could cause

legal ambiguity. This clause could create confusion about the legal consequences ofviolating

the Act. It suggests that only the specific penalties outlined in th€ Act (or other written laws)

apply, but it does not clarify what happens if a particular type of violation isn't explicitly

covered. This could lead to uncertainty about whether certain actions are punishable or not.

The Committee therefore did not adopt this proposal.

Clause 69

134. Under Clause 69 the ODPP recommended that to ensure effective control of prosecutorial

functions and criminal investigations as per the mandate under Article 157, all criminal

complaints should be forwarded to the DPP for review and further directions. lt is for the ODPP

to then determine and give directions. The Commission should not determine what to do with

such complaints because to do that, would be tantamount to holding a criminal trial.

Committee's ObservationlRecommendation

The Members agreed to forwarding complaints to the DPP.

Clause 70

135. ODPP submitted that clause 70(3) should be deleted. State organs are responsible to the

people through parliament and file their reports with the president and parliament. Making it a

legal requirement to submit a report to the commission makes the commission have oversight

roles which might run contrary to the constitution.
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Committee's Observation/Recom mendation

The Committee observed that the commission should carry out recommendations to the

relevant agencies for action and the file its report to parliament. The relevant agency to which

the report was filed will then be accountable to the parliament as to what they did with the

report. The Committee adopted this provision.

Clause 72

136. ODPP noted thal clause 72(d) is problematic becausejudicial precedents and case law show

that the high court has been very protective when it comes to fundamental freedoms and human

rights especially the freedom ofexpression. It is therefore ODPP's submission that section 72(d)

should be deleted as it is contrary to the memorandum and objects of the Bill and right to

freedom of expression.

Committee's Observation/Recom mendation

The Committee rejected the proposal to delete this provision since laws protecting

commissioners or public officials from insults are often justified by the need to maintain

respect for those holding public office. The rationale is that public officials must be able to

pcrform their duties without being subjected to disrespect or abuse, which could undcrminc

their authority and the functioning of public institutions. The Committee rejected this

proposal.

3.3 PUBLIC HEARINGS ON THE NATIONAL COHESION AND INTEGRATION BILL,

2023

137. In addition to receiving memoranda from the public and in order to facilitate comprehensive

public participation, the Committee held meetings from Monday 3'd to Saturday 8'h June,2024

in various counties namely; in Kisumu, Kakamega, Lamu, Mombasa, Kwale, Garissa, Nyeri,

Kirinyaga Murang'a, Makueni, Nandi, Uasin Gishu and Homa bay. The meetings were held

with people ofdiverse race, age, religion, culture, language and gender.

138. During the public hearings in the various counties, the members of the public either

individualty or representing institutions and organizations made presentations and/ or submitted

memoranda which the Committee took into account while considering the Bill.
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139. The feedback received from the interactions with stakeholders provided valuable input,

highlighting specific concems and suggestions for amendments. The following are the

submissions on various clauses of the Bill-
Clause 2

140. Mr. Lawrence Ndugu from Mathira East Constituency supported the Bill and contributed that

the definition of national cohesion should be incorporated in the Bill. The definition ofl equal

distribution should also be incorporated into the Bill.

Committee's Observation/Recommendation

The Committee observed that the Bill has provided for the formula on distribution of

resources. The Bill states under Clause 45 that public resources shall as far as practicable

be distributed equitably and geographically taking into account Kenya's diversity,

population and poverty index. The criteria on distribution of resources is more

comprehensive that delining the term "equal distribution" therefore this proposal wrs not

adopted.

l4l. Mr. Fredrick Kioko from Kitui County stated that there was a need to broaden the scope of

the definition of hate speech.

Justificetion

The Committee observed that there ought to be a clearer delinition of hate speech. The

Commiffee agreed to the erpansion ofthe definition ofthe offence of hate speech to include

coded language, vilification of others e.t.c.

142. Ms. Julia Wanjiru from Kirinyaga County stated that she was in suppo( of the Bill but there

was a need for a standard form for collecting data and information on complaints of breach of

national cohesion.

Committtee's Observation/RecoDDendation

The Committee obserred that national cohesion breaches often involve compler issues such

es ethnicity, politics, cultural sensitivities, or personal bias, which may vary widely fiom case

to case. A ststrdrrd form may not adequrtely cepture the nuances and contert of each
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complaint. For example, a complaint about hate speech may involve complex cultural,

historical, and social factors thet r one-size-fits-all form may not fully reflect.

Clause 3

143. Mr. Franklin Mwangi from Nyeri County contributed that clause 3(a) of the Bill should give

effect to Article l9 to A(icle 5l of the Constitution of Kenya instead of only giving effect to

Articles l0 and 27.

Committee's ObservationlRecommendation

The committee noted thatArticle 5l outlines the rights of individuals who are detained, held

in custody, or imprisoned, Article 19 covers rights and fundamental freedoms. By including

Articles 19 and 5l in the bill, the scope of the bill is bmadened, and this may impact the bill's

implementation.

144. Ms. Jane Chengo from Nyali, Mombasa County stated that this legislation is good as it will

assist in solving the issue of discrimination in various sectors.

145. Ms. Caroline Cheptoo from Uasin Gishu County raised the issue of politics centred on

tribalism where each region establishes its political party.

Committee's Observation/Recommendation

The committee noted that the issue ofpolitics being centered on tribalism is a curretrt concern

in Kenya, The committee did not have any proposals on this issue since it does not relate to

the bill.

146. Mr. Salim Bandari from Kongowea, Mombasa County opposed the Bill as it will mean

further taxation on Kenyans to enable the commission to run its activities.

Committee's Observation/Recommendation

The committee has recognized the importance of establishing regional oflices of the

Commission in the country despite the associated costs, as this is vital for ensuring the

effective delivery of services to Kenyans.
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147. Mr. Basra Ahmed from Mukowe Constituency, Lamu County supported the Bill and

contributed that as livestock keepers in Lamu, they experience unjust treatment contrary to the

spirit ofclause 3 (a).

148. Mr. Philip Kiptoo from Nandi County supported the Bill but inquired on why the act is

establishing a new commission and why there is a need for the Secretary to the Commission to

be a degree holder.

Committee's Observation/Recommendation

The Members observed that the NCIC Bill does not establish a new Commission. Upon

commencement of this Act, any former member of the Commission shall be deemed to be a

member of the reconstituted Commission.

Clause 5

149. Bishop Lius Muuka from Homabay County stated that the church needs to be elevated and

included in the peace and integration process.

Committee's Observation/Recom mendation

The Committee observed that under Article 8 of the Constitution of Kenya, there shall be no

state religion and therefore the church may play a role but the same cannot be incorporated

in the legislation on the peace and integration process. This proposal was rejected.

150. Mzee Shekhe Abdi from Nandi County supported the Bill and stated that according equal

opportunities mama mboga and boda boda riders should be also appointed to leadership

positions.

l5 L Mr. John Githunguri from Nandi County proposed that the Bill should include chiefs and

peace committees to be involved in matters of national cohesion at the local levels.

152. Mr. Tobius Osano Nyakach Youth Representative stated that NCIC should incorporate the

youth and the private sector to ensure unity

153. Mr. Rono Kibet from Uasin Gishu County proposed that existing Peace Committees be

incorporated by strenglhening the Sub-County Peace Committees and Nltmba Kumi currently

under the Ministry of Interior in enhancing cohesion at the local levels.

40 lr'.r.
Reporl on the Considetation of the Nolional Cohesion and Inlegration Bill,2023 (National
Assembly Bilk No.71 of 2023l



Clause 5

154. Ms. Isabel Wambui contributed clause 5 should incorporate the function of the commission

to conduct civil education to youth to avoid them participating in ethnic conflicts.

155. Mr. Joseph Nderitu, a chairperson of the Nyumba Kumi in Mwea supported the Bill and

stated that there was need for equal opportunities in employment.

I 56. Bishop Clement Otieno - Clergy from Homabay stated that the Bill should consider the

church as an important partner in bringing national cohesion to the country. The Bill should

acknowledge the work ofthe churches through the National Churches Council of Kenya and

recognize their local leadership in fostering peace at the local level.

Clause 7

157. Ms. Maurine Kemunto - Representative of Civil Society in Kakamega stated that the

Commission should have investigative and prosecutorial powers to prosecute otherwise it is a

toothless Commission and not having this done by other government agencies as proposed in

rhe Bill.

Com mittee's ObservationlRecoDmendation

The Members agreed to giving the Commission prosecutorial powers

158. Mr. Nelson Owegi stated that the Commission should have prosecutorial powers.

Committee's Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers.

159. Mr. Ben Mwaya stated that the Commission should have investigative and prosecutorial

powers.

Committee's Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers

160. Mr. Joshua Kiplagat proposed that NCIC should be given investigative and prosecutorial

powers.

Committee's Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers
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Clause l0

l6l. Mr. Nelson Oduor proposed that the Headquarters of the Commission should be moved

from Nairobi because Nairobi is overburdened.

Committee's Observation/Recommendation

The Members observed that Nairobi is the capital city and the primary hub for government

operetions, ministries, and diplomatic missions. Keeping the commission's headquarters in

Nairobi ensures easy access to other government bodies, enabling efficient coordination and

communication. The Committee did not adopt this proposal.

162. Mr. Issa Marti from Bombolulu stated that the establishment of the branches of the

Commission will increase government expenditure.

Committee's Observation/Recommendation

The Committee observed that the establishment of the decentralized oflices is a noble idea

which ought to be effected progressively.

163. Mr. Phitip Kasim from Ziwa la Ng'ombe constituency in Mombasa County stated that

regional offices to be established and fulure branches in each county.

Committee's Observation/Recommendalion

The Committec observed that the establishing of deccntralized offices is a noble idea which

ought to be implemented progressively

164. Reverend Karanja supported the Bill but proposed that under clause I 0 (2) the nine regional

offices be reduced to 8 regions. He further contributed that the following counties to be

renamed; Embu, Turkana, Kisii and Taita to reflect names that are not similar to ethnic tribes.

Com mittee's Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idea

which ought to be effected progressively

165. Mr. Macharia Wambugu noted that the unequal opportunities to education due to poverty

lead to unequal opportunities. He therefore proposed that the amount for bursaries be increased

to enable education accessible to all regardless of economic status.

166. Ms. Irene Ngaruiya contributed that there needs to be formed a peace committee to be

formed and have offices for purposes ofcarrying out peace functions.
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167. Mr. James Mbori proposed that the regional offices should not only be to the nine regions

but should be devolved further to the local level.

Committee's Observation/Recommendation

The Committec observed that the establishing of the decentralized oflices is a noble idea

which ought to be effected progressively

| 68. Wycliff Seve proposed that NCIC offices be decentralized to the grassroots and not just the

nine regional offices for ease of access by ordinary citizens.

Committee's Observation/Recommendation

The Committee observed that the establishing of the decenlralized offices is a noble idea

which ought to be effected progressively.

169. Mr. John Njoroge from Kwale County stated that the establishment of9 branches ofthe

National Cohesion and Integration Commission and the establishment of the Commission's

oflices in each county will increase this will increase the govemment's expenditure and lead to

further taxation.

Committee's Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idca

which ought to be effected progressively due to the cost implication.

Clause l1

170. Mr. Salim Shono proposed that the composition ofthe Commission should consider having

a representative of the youth.

Clause 15

17l . Mr. Opande Opara from Kisumu County stated that the term of office of the Commission is

sensitive, the Commission to serve for a one-term period ofsix years to avoid politicizing their

appointments.

Committee's Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for onc fu rther term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.
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172. Mr. Kepha Otieno from Kisumu County proposed that lhe Commissioners serve for one

term of five years or their tenure be pegged on a performance contract.

Committee's Observation/Recom mendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

173. Mr. Joseph Owalo from Kasipul constituency, Homabay County stated that NCIC

Commissioners should serve for a three-year term as proposed by the Bill.

Committee's Obserration/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that

enhances accountability, flexibility, motivation, and public trust. The Proposal was lherefore

rejected,

174. Mr. Erastus Kabaka a teacher from Kakamega County stated that NCIC Commissioners

should serve for a six-year term as in the current law. This ensures experience and

implementation of policy because three years is too short.

Committee's Observetion/RecoDmendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one fu rther term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

175. Ms. Marita Kipboeng proposed that NCIC Commissioners to serve for a three-year

renewable term as proposed in the Bill.

Committee's Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one fu rther term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.
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Clause 32

l76.Ms. Daisy Marawa from the administration sector in Nyeri stated that there is need for the Bill

under clause 32 to fund counties in matters ofcohesion and integration.

lTT.Macharia from the Nyumba Kumi for Mathira East Constituency contributed that they be

established a National Cohesion Fund to enable people to go to college to study peace-building

courses.

Clause 38

178. Mr. Nahashon Ochieng the representative of the Area Member of Parliament in Kisumu

County stated that the Bill talks about discrimination and negative ethnicity but does not talk

about nativity. At the county level, negativity is not a big challenge because the majority ofthe

people are from largely the same ethnic community. However, the biggest challenge is the

nativity where discrimination is based on things like clans, sub-clans and even villages. This

aspect needs to be incorporated into the Bill to address the local challenges at the county and

devolved unit levels.

179. Mr. Abdi Swaleh from Kwale County stated that eradicating ethnic discrimination should

start at the national level.

Committee's Observation/Recommendation

The Committee observed that the National government can allocate resources to areas where

poverty is most severe, ensuring that funds are used where they are most needed.

180. Mr. Joshua Opande from Kakamega County stated that ethnicity is not only negative, the

positive attributes of ethnicity should also be outlined in the Bill. The Bill should define and

incorporate the term 'hative" since it affects counties.

Committee's Observrtion/Rocommendation

The Committee took note of the comments and noted the Bill has intensively addressed issues

ofethnicity. Defining the word "native" would not enrich the Bill and therefore this proposal

was not adopted.

I 8l . Mr. Harrison Matawe contributed by stating that there is need to include discrim ination on

grounds of mental illness among the grounds for discrimination.
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Committee's Observation/Recommendation

The Committee acknowledged the feedback and recognized that addressing mental illness is

crucial, However, incorporating mental illness into this Bill may be overshadowed by issues

of eth nicity and national cohesion.

182. Mr. John Kaburu, a representative ofthe Persons with Disabilities stated that there is need

for exemptions of PWD caregivers from paying taxes.

Committee's Observation/Recommendstion

The Committee did not adopt this proposal because it believes that it would be better for the

government to provide a stipend to caregivers of persons with disabilities, rather than

exempting them from paying taxes. This is because it would be difficult to enforce the

exemption.

183. Mr. Maina Kasoi from Kirinyaga County was in support ofthe Bill on equal opportunities

and recommended that male representatives should also be elected to represent counties instead

of only having women representatives.

Committee's Observrtion/Recommendation

The Committee took note of the comments but did not adopt this proposal because the

Women Representative seat was part of broader affirmative action initiatives in the

Constitution aimed at pronotitrg wotrren's involvement in decision-making at all levels of

goyernment. It gave women a direct path to political leadership at the county level,

complementing other efforts to increase women's participation in political proceses.

184. Ms. Halima Hanifa from Lamu County stated that despite the absence of tribalism in Lamu,

residents face significant discrimination. Therefore, economic empowerment should be

promoted without any form of discrimination.

Committee's Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically
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taking into account Kenya's diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

185. Mr. Tondu Naaman stated that Ethnicity is not only negative, the positive attributes of

ethnicily should also be outlined in the Bill.

186. Mr. Moses Sulu supported the Bill but stated that there is discrimination in ethnicity.

187. Mr. Joseph Owalo stated that the Bill talks about discrimination and negative ethnicity

which does not aflect the local people at the local level. The main is the issue of nativity which

the Bill should address especially at lhe county level.

188. Ms. Mary Atieno Omolo from Homabay County stated thal the Bill should address

discrimination based on bribery especially those who bribe for employment.

Clause 4l

189. Mzee Wafula Wanyama from Kakamega County proposed to have public entities not to

employ more than one-fifth from the same ethnic community to be maintained as proposed in

the Bill but the new opportunities to be given to the disadvantaged communities to ensure equal

opportunities and balance.

190. Mr. Julius Munyoki Muthui frorn Mwingi Constituency, Kitui County supported the Bill

and recommended that a public entity shall not recruit or have its employment more than ten

per cent ( l0%) of its staff from the same ethnic community.

Committee's Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no more than one-fifth oftheir staffcan be from the same ethnic community. Comparing

this to the current provision of 307., it is evident that the proposed 20Y. limit represents a

more progressive approach than a l07o restriction.

l9l. Mr. Clement Wachira from Bombolulu, Mombasa County inquired into the issue of

recruitment in the public service and how the Bill will solve the issue of corruption and equal

opportunity for all.

192. Mwanahamisi from Kwale County inquired about how ethnic discrimination will be

handled especially in job opportunities.
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Committee's Observation/Recommendation

The Committee observed that clause 42 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill.

193. Ms. Esther Nanjala proposed not to have public entities not to employ more than one-fifth

from the same ethnic community to be maintained as proposed in the Bill.

Committee's Observation/Recommendation

The Committee adopted this proposal in support ofthe current provision in the Bill.

194. Ms. Fatuma Ahmed from Mombasa County supported the Bill but stated that employment

opportunities are available but are not given to the youth.

195. Mr. Edmund Wanyoike supported the Bill and stated that the Bill needs to ensure that under

clause 4l(2) a public entity should not recruit or have in its employment more than one-fifth of

its staff from the same ethnic community.

Committee's Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no morc than one-fifth of their staff can be from the same ethnic community. The

proposal was therefore in support ofthc current Bill provision.

196. Ms. Adelite Muhandi from Kakamega County proposed that the employment ratio by the

public entities not to employ more than one-fifth from one ethnic community is supported and

the same should be enforced to ensure its implementation.

197. Mr. Hamisi from Lamu supported the Bill but stated that the companies in Lamu should

prioritize providing employment opportunities to the local youth.

Committee's Observation/Recommendation

The Committee observed that clause 4l makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more lhan one fifth of its staff from the same ethnic

community.
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198. Mr. Boaz lkenda, a Human Rights Defender from Kakamega County proposed that the

employment ratio by the public entities be reduced to l5% so that no public entity should be

allowed to employ l5% from one ethnic community.

Committee's Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no more than one-fifth oftheir staffcan be from the same ethnic community. Comparing

this to the current provision of 30%, it is evident that the proposed 20% limit represents a

more progressive approach than a 157" restriction.

Clause 42

199. Mr. James Mbori proposed a mechanism to remedy the over-employment of certain

communities by the public entities at the disadvantage of other communities.

Com mittee's Observation/Recommendatiotr

The Committee observed that clause 4l makes provision for discrimination in employment,

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

200. Mr. Nahashon Matubia from Kwale County recommended that clause 42 on exemptions to

discrimination in employment be enhanced for clarity purposes.

Committee's Observation/Recommendation

The Committee took note of the comments and adopt this proposal.

201. Mr. Reagan Ochieng from Nyali, Mombasa County inquired on what the Bill seeks to

achieve. He inquired on the issue of discrimination in employment under clause 42.

Committee's Observation/Recommendation

The Committee observed that clause 42 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill .
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202. Mutua Kilomi from Kitui County stated that the BiU should drive affirmative action by

prioritising marginalised communities during employment.

Committee's Observation/Recommendation

The Committee observed that clause 4l makes provision for discrimination in employment.

Therefore, the same has already becn addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

203. Ms. Basra Ahmed from Mukou'e Constituency in Lamu County supported the Bill and noted

that there is lack of employment opportunities for the youths.

Committee's Observation/Recommendation

The Committee observed that clause 4l makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill.

204. Ms. Halima Mohammed from Lamu County stated that there is job discrimination in Lamu

based on the IDs particularly allecting individuals who have relocated fiom Isiolo.

Clause 45

205. Mr. Nelson Wanyoro from Nyeri County supported the Bill and contributed that pursuant to

clause 45 ofthe Bill, the resources should be distributed as per the national cake.

206. Ms. Basra Ahmed from Mukowe Constituency in Lamu County supported the Bill and noted

that there is discrimination against Lamu residents based on the geographic information on their

Identifi cation Cards (lDs)

207. Ms. Margaret Nyambura from Lamu County stated that inadequate water resources to support

the well-being and development of affected communities. There is also discrimination against

the Somali residents in Lamu.

208. Mumo Charles a youth leader at Kamuwongo in Kitui county stated that equal chances need

to be accorded in employment and there should not be geographical discrimination.
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Committee's Observstiotr/Recom mendation

The Committee observed that clause 4l makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

209. Mr. Ismael Noor from Lamu County supported the Bill but raised concerns about inadequate

water resources in Lamu County.

Committee's Obsen atiotr/Rocommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

teking into eccount Kenya's divenity, population snd poverty inder. This will help in

promotion of economic empowerment without any form of discrimination.

210. Mary Wambugu supported the Bill and stated that there is need for affirmative action to end

discrimination on grounds of geographical area.

Committeets Obserution/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

teking itrto lccount Kenya's diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

2ll. Mzee MutuaKioko from Mwingi constituency, Kitui County advocated for the Billtoensure

equal sharing of resources.

Committee's Observetion/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya's diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination,
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2l2.Ms. Jennifer Kimanzi a PWD from Kitui Counly stated that resources should be distributed as

per the size ofthe constituency and not the population.

Committee's Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya's diversity, population and poverty inder. This will help in

promotion of economic empowerment without any form of discrimination.

213. Mzee Shekhe Balshir from the Assoc iation of Imams and Preachers of Kenya in Nyeri County

stated that there is a challenge in achieving national unity due to discrimination on grounds of

religion, ethnic or social origin and language. He stated that there are no equal opportunities for

education.

214. Ms. Amina Mohamed from Lamu County stated that the people of Lamu suffer from

widespread poverty and neglect and there is need ofaccordance ofequal opportunities.

Committee's Observation/Recom mendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into rccount Kenya's diversity, population and poverty index. Tbis will help in

promotion of economic empowerment without any form of discrimination.

215. Wairimu from Kamwenju Teachers College stated that there is need for equal distribution of

resources.

Clause 47

216. Mr. Mama Waithira stated that Clause 47 on ethnic or racial contempt should be amended

the marginal note to reflect "hate speech". The Clause needs to incorporate the control ofsocial

media online hate speech.

Committee's Observation/Recommendation

The Committee adopted this proposal.

217. Mr. Charles Kamau from Mwea Tebere ward stated that he was in support of the Bill but

there is need for the establishment ofa committee to regulate politicians' hate speech.
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Comnittee's Observation/Recommendation

The Committee observed that this proposal has already been catered for under hate speech,

The Commission shall handle complaints on hate speech .

218. Mr. Abdi from Kwale County clarified the rationale for removing the NCI Act, of 2008. He

also raised concems about the prevalence ofhostility, hate speech and incitement which threaten

social cohesion.

Committee's Obseryation/Recommendation

The Committee adopted this proposal.

219. Mr. John lhandi stated that the Bill is silent on hate speech and ought to be incorporated.

Currently, NCIC is very discriminative in addressing hate speech remarks by elecled leaders

and the provision on hate speech should address that.

Committee's Observation/Rccom mendation

The Committee adopted this proposal and widened thc scope ofhate speech to include coded

language, vilification of others e.t.c.

Clause 49-84 on Complaints, Investigations and Enforcement

220. Mzee Mwangi stated that in Clause 50-51 on complaints, the Bill to consider incorporating

reporting to the village elders and local area chief.

221. Mr. Samuel Karanja from Kwale County supported the Billas it will assist the mwananchi.

He stated that it's good the commission has the power to handle complaints as opposed to

reporting the issues to the Police.

722. Ms. Dorris Fundi from Kwale County inquired about where to file cases on nepotism. She

was directed to lodge the same as a complaint under clause 5l

223. Mr. Wilson Kiny,ua from Mwea Constituency stated that there was need to have the

complaints offices at the constituency levels.
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Committee's Observation/Recommendation

The Committee emphasized the importance of gradually establishing the Commission's

regional offices to manage costs effectively. This phased approach will ensure that resources

are allocated efliciently until the ollices can be fully operational at the constituency level,

The Committee acknowledged the feedback and recognized that addressing mental illness is

crucial. However, incorporating mental illness into this Bill may be overshadowed by issues

of ethnicity and national cohesion.

224. Mr. Issa Ma(i from Bongolulu proposed that complaints relating to offences in the Act

should be reported to the Police.

225. Mr. Salaysa Tom from Kitui County stated that the NCIC should be given powers to take

action against the perpetrators ofviolence and tribal conflicts.

Committee's Observation/Recommendation

The Committee adopted this proposal.
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PART FOUR

4.0 SCHEDULE OF PROPOSED AMENDMENTS

The Committee proposed the following amendments to be considered by the House during the

Committee Stage:

CHAPTER FOUR

SCHEDULE OF PROPOSED AMENDMENTS

The Committee proposed the following amendments to be considered by the House during the

Committee Stage:

CLAUSE 2

THAT clause 2 of the Bill be amended by inserting the following new definitions in proper

alphabetical sequence-

*discriminrtion" means the process of making unfair or prejudicial distinctions between people

based on the groups, classes, or other categories to which they belong or are perceived to belong,

such as race, gender, age, and religion;

"alfirmative lction' means a set of procedures designed to; eliminate unlawful discrimination

among applicants, remedy the results ofsuch prior discrimination, and prevent such discrimination

in the future.

CLAUSE 5

THAT clause 5 of the Bill be amended by inserting the following new paragraphs immediately

after paragraph O -
(k) oversee the implementation ofpeace building projects by-
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(i)developing a monitoring and tracking mechanism for all peace building projects in

the country;

(ii) developing ethical standards to be adhered to by persons involved in peace building

projects;

(iii) undertaking research and analysing and disseminating information critical gaps

and strategic priorities relevant to peace building in any particular region;

(iv) s)4ematically collecting information on lessons leamt in peace building;

(v)advising persons involved in peace building projects on best practices for achieving

lasting cohesion and integration in any particular area;

(vi)advising the national and county governments on the most appropriate peace

building interventions based on the existing circumstances ofthe local communities;

(vii)encouraging national and county govemments to allocate funding for peace-

building initiatives;

(viii)taking measures to ensure that there is harmony in peace-building projects

undertaken in any particular area;

(ix)taking measures to ensure that persons involved in peace-building projects in the

counties do not instigate. perpetuate or deepen instability or strife in any areal

(l)set standards to be adhered to by persons involved in the implementation of peace-

building projects;

(m) investigate complaints of ethnic or racial discrimination and make recommendations to

the Attorney-General, the Kenya National Commission on Human Rights Commission or

any other relevant authority on the remedial measures to be taken where such complaints

are valid; and

(n)investigate on its own accord or on request from any institution, office, or person any

issue affecting ethnic and racial relations;

THAT the Bill be amended by inserting the following new clause immediately after clause 6-

56 li: "
Report on lhe Consideration of the National Cohesion and Integration Bill,2023 (National
Assembly Bills No. 7a of 2023)



6A. (l) The Commission shall maintain a register of all peace-building projects Register of

within Kenya. peace

(2)A person who intends to engage in a peace-building project in Kenya shall building

notify the Commission of the project and give the following details about the projects.

project-

(a) a description of the peace-building project or activity that the

applicant intends to undertake;

(b) a statement of the place where the peace building project is to be

carried out and the targeted community;

(c) a schedule of activities proposed to be undertaken under the peace

building project;

(d) the time-frame ofthe peace building project;

(e) the source offinancing for the project;

(f) a statement as to whether there is any conflict ofinterest;

(g) a statemenl as to whether the applicant has carried out any other peace

building project within the targeted community and the outcome of

that peace build ing project:

(h) the names ofthe officers in charge ofthe peace building project; and

(i) any other information that the Commission may require.

CLAUSE 8

THAT Clause 8 of the Bill be amended-

(a) by renumbering the existing provision as paragraph (a)

(b) by inserting the following new paragraph immediately after the proposed new paragraph

(aF
(b)Power to compel the attendance of witnesses to the commission

A person who fails to obey summons for the attendance as a witness or other persons or

for the production of books, plans and other documents or who, having complied, refuses

or fails to give his or her correct name and address and to answer truthfully all questions

that may be lawfully put to him or her commits an offence and shall be liable on
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conviction to a fine not exceeding one million shillings or to imprisonment for a term not

exceeding twelve months or to both.

Justification

To empower the commission to compel witnesses to comply with their summons.

CLAUSE 14

THAT clause 14 of the Bill be amended in subclause (3) by inserting the word 'lemporarily"

immediately after the words '\ryho shall".

CLAUSE 17

THAT the Bill be amended by deleting and clause l7 ofthe Bill be amended Removal from

by deleting and substituting therefor the following ngv,. gl6u5e- office.

17. ( I ) A member of the commission, otherthan an e: oficio member,

may be removed from office only for-
(a) serious violation ofthe Constitution or any other law, including a

contravention of Chapter Six;

(b) gross misconduc! whether in the performance ofthe member's or

functions or otherwise;

(c) physical or mental incapacity to perform the functions ofoflice;

(d) incompetence; or

(e) bankruptcy.

(2) A person desiring the removal of a member of a commission on any

ground specified in clause (l) may present a petition to the National

Assembly sefting out the alleged facts constituting that ground.

(3) The National Assembly shall consider the petition and, if it is

satisfied that it discloses a ground under clause (l), shall send the

petition to the President.

(4) On receiving a petition under subsection (3), the President-

(a) may suspend the member or office holder pending the outcome of
the complaint; and

(b) shall appoint a tribunal in accordance with clause (5).
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(5) The tribunal shall consist of-
(a) a person who holds or has held office as ajudge ofa superior court,

who shall be the chairperson;

(b) at least two persons who are qualified to be appointed as High Court

judges; and

(c) one other member who is qualified to assess the facts in respect of

the pafiicular ground for removal.

(6) The tribunal shall investigate the matter expeditiously, report on the

facts and make a binding recommendation to the President, who shall

act in accordance with the recommendation within thirty days.

(7) A person suspended under this Article is entitled to continue to

receive one half of the remuneration and benefits of the office while

suspended.

Justification

To provide a clear process ofremoval ofa Commissioner.

3. CLAUSE 47

THAT clause 47 of the Bill be amended-

(a) by deleting the marginal notes and substituting the following new marginal note-

"hate speech";

(b) by deleting sub-clause (l) and substituting therefor the following new subclause-

l. A person who-
(a) uses threatening, abusive, insulting, vilifying words or behaviour, displays

any written material or disseminates any ideas based on ethnic superiority;

(b) uses coded language, acts or makes gestures;

(c) publishes, posts or distributes material in the print, electronic or social

media;
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(d) presents or directs the public performance of a play with gestures depicting

ethnic hatred;

(e) distributes, shows or plays a recording of visual images or provides,

produces or directs a programme which-
(i) depicts ethnic propaganda or stereotyping; or

(ii) contains gestures depicting ethnic hatred; or

(iii) is threatening, abusive, insulting or vilifies others or involves the use of

threatening, abusive, insulting or vilifying words or behaviour;

(f1 wears or engages in the display of clothing, signs, flags, emblems and

insignia, with the intention to incite or stir up ethnic hatred or having regard

to all the circumstances, ethnic hatred or social strife is likely to be stirred

up, or social cohesion is likely to be disrupted, or show serious contempt for,

or severe ridicule of, or incite acts of violence towards a person or group of

persons, or towards any property ofthat person or group ofpersons, commits

an offence.

Justification

For the expansion of the definition of the offence of hate speech to include coded language,

vililication of others e.t.c.

CLAUSE 60

4. THAT Clause 60 of the Bill be amended by inserting the following new subclauses

immediately after subclause (l);

(3) The chairperson ofthe Commission may establish hearing panels each consisting of

three members of the Commission to deal with, hear and determine the complaints admitted

for hearing.

(4) The panels established under subsection (2) shall exercise all the powers and shall

perform all the duties and functions ofthe Commission in relation to any matter before the

panel.
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(5) Members ofa panel established under subsection (2) may, ifnecessary, consult with

other members ofthe Commission for purposes ofensuring consistency ofdecisions ofthe

Commission.

CLAUSE 70

THAT Clause 70 ofthe Bill be amended by deleting subclause (3).

Justification

The commission should carry out recommendations to the relevant agencies for action and then file

its report to parliament. The relevant agency to which the report was filed will then be accountable

to the parliament as to what they did with the report. The Committee adopted this provision.

CLAUSE 84

THAT clause 84 of the Bill be amended-

(a) by deleting subclause (l) and substituting therefore the following new subclause-

The Commission may in consultation with the Cabinet Secretary make regulations for the

eflective implementation of this Act.

(b) in subclause (2) by deleting the words "Cabinet Secretary" appearing before the word

"shall" and substituting therefor the word "Commission"

Justification

To vest powers of making regulation on the Commission.

PART VIII.TRANSITIONAL PROVISIONS

THAT clause 85 of the Bill be amended by deleting the marginal note and substituting the

following new marginal note "Repeal of Cap. 7N'.

Justification

To align with the Revision of the Laws Order,2023 on revision of laws.
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PART FIVE

5.0 COMMITTEE OBSERVATIONS

226.Upon reviewing the Bill and the submissions received, the Committee made the following

observations-

(a) The Bill seeks to repeal and replace the National Cohesion and Integration Act,2008 to

align with the current constitutional dispensation and structure of government by giving

effect to Articles l0 and 27 ofthe Constitution;

(b) Extensive public participation was conducted including public hearings in various counties

and invitations for written submissions from stakeholders and the public, reflecting

compliance with Article I I 8 ( l) (b) of the Constitution and Standing Order 177:,

(c) The Bill provides a framework on the objectives and functions ofthe NCIC, establishment

of the Commission, ethnic discrimination, victimization, harassment, discrimination in

employment, hate speech and other areas related to national cohesion and integration;

(d) There was significant debate regarding the appropriate term of office for the Chairperson

and members of the Commission, with proposals varying between a three-year term and a

six-year term;

Com mittee's Obserration/Recommendation

The Committee observed that splitting the term of commissioners into a three-year

term with a possibility of re-appointment for one further term offers a balanced

approach that enhances accountability, flexibility, motivation, and public trust. The

Proposal was therefore rejected.

(e) The Bill's provisions on promoting ethnic diversity in public employment received broad

support. However, some stakeholders recommended implementing stricter limits on the

percentage of employees that can be hired from a single ethnic community to enhance

inclusivity and representationi and

(f) The passage of the Bill is a crucial step towards promoting national unity, non-

discrimination and peace building in Kenya. However, there is need for clear
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implcmcntation mechanisms, monitoring and evaluation strategies and public awarcness

initiativcs at the lowcst level to ensure its success,
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PART FIVE

6.0 COMMITTEE RECOMMENDATIONS

227. The Committee, having considered the National Cohesion and Integration Bill (National

Assembly Bill 74 of 202 j) recommends that the House approves the Bill with amendments

as proposed in Part four of this report.

SIGNED DATE:..... \: o7
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ANNEXURE 2: MINUTES OF THE

COMMITTEE'S SITTINGS



MINUTES OF THE 31ST SITTING OF TITE COMMITTEE ON NATIONAL
coHEsIoN AND EQUAL OPPORTUMTY HELD ON THLTRSDAY lsr AUGUST
2024 IN COMMITTEE ROOM 24,5TH FLOOR, BUNGE TOWER AT IO: OO A. M

PR,ESENT

l. The Hon.

2. The Hon.

3. The Hon.

4. The Hon.

5. The Hon.

6. The Hon.

7. The Hon.

8. The Hon.

9. The Hon.

10. The Hon.

ll.TheHon.

12. The Hon.

Yussuf Adan Haji DSM, MP.

Liza Chelule Chepkorir, MP.

Yusuf AMi Hassan, MP.

Charles Ong'ondo Were, MP.

Charles Kamuren, MP.

@r.) Joseph Iraya Wainaina OGW, MP

Mary Maingi, MP.

Edward Kaunya Oku, MP.

Eng. Paul Nzengu, MP.

Agnes Pareyio Mantaine, MP

Fredrick Lusuli Ikana, MP.

Onesmus Ngogoyo Nguro, MP.

Chairperson

Vice Chairperson

APOLOGIES

l. The Hon. Martin Peters Owino MPH, MP.

2. The Hon. Irene Nyakerario Mayaka, MP.

3. The Hon. Jane Wangechi Kagiri, OGW, MP

4. The Hon. Joseph Samal Lomwa, MP.

5. The Hon. Duncan Maina Mathenge, MP.

6. The Hon. Joseph Denar Hamisi,MP.

7. The Hon. Muthoni Marubu, MP

8. The Hon. Teresia Wanjiru Mwangi, MP.

IN ATTENDAI{CE

SECRETARIAT

L Ms. Audrey Andala

2. Ms. Mercylyne Kerubo

3. Mr. Alex Amwata

4. Ms. Lilian Aluga

5. Mr. Luka Mutua

Legal Counsel II

Audio Officer

Hansard Reporter

Public Communicstions Officer

Serjeant-at-Arms



MIN.NO./NCEOt2024tl73: PRELIMINARIES

The meeting was called to order at l0:00 am and the prayers were said by the Hon. Yussuf

Adan Haji DSM, MP.

MIN.NO./NCEO|2024|I74: CONSIDERATION AND ADOPTION OF THE

NATIONAL COHESION AND INTEGRITY BILL NO. 74 OF 2023 PUBLIC

PARTICIPATION REPORT

The committee members were taken through the various issues or additions proposed by the

different stakeholders of the National Cohesion and Integration Bill by the legal counsel.

Members sought to review the valuable input on the National Cohesion and Integrity Bilt, 2023

(National Assembly Bills No. 74 of 2023) The committee members deliberated on these

suggestions as follows:

l. The Executive OIfice of the President proposed that the Bill cannot "give effect" to

Articles l0 & 27 on only two (2) National values and principles ofGovernance. Instead,

it should focus on promoting national values specific to the Commission's mandate

which include: national unity, inclusiveness, quality, equity and non{iscrimination.

The Committee observed that the Bill gives efTect to Articles l0 and 27 of the

Constitution on the promotion ofnational unity and non-discrimination. Article l0 and

27 addresses national unity, inclusiveness, equity and non-discrimination and therefore

the Committee rejected this proposal kause the wording in the Bill is clear.

2. Ethics and Anti-Corruption Commission (EOP): Proposed the deletion of Clause

5(f), arguing that the National Cohesion and Integration Commission (NCIC) should

not be vested with the authority to create policies. The committee members, however,

disagreed with this proposal. They maintained that the NCIC should retain the power

to formulate policies, which would then be forwarded to the relevant state department

or cabinet secretary.

3. National Cohesion and Integration Commission (NCIC): Suggested amendments to

Clause 60(2) to provide for a procedure ofhearing a matter where conciliation has failed

which the committee members agreed to. They also proposed increasing the fine for

violating the NCI Bill to one million. However, the committee members resolved to

retain the fine at Kshs. 500,000/=, considering it more attainable for most Kenyans.

4. Office of the Attorney General: Recommended including a provision for education

and public awareness campaigns on national cohesion within the Bill. The committee

members agreed to incorporate this provision.



National Gender and Equality Commission (NGEC): Proposed revising the

definition ofcohesion to include inter-tribe discrimination occurring within a tribe. The

committee members agreed to this amendment. Additionally, NGEC suggested

replacing exceptions of discrimination with aflirmative action. The committee

members decided to retain the clause as it stands, noting the lack of a definition or

aspect ofpositive discrimination in the Bill.

National Police Service: Advocated for maintaining the chair position of the NCIC

commission at three years, as stipulated in the Bill. They also recommended amending

Clause l4(3) to explicitly state that the vice chair assumes the chair's seat temporarily

when vacant. The committee members agreed to these proposals.

Oflice of the Director of Public Prosecutions (ODPP): Suggested that the provision

regarding the removal of a commissioner be aligned with Article 25 I (6) of the

Constitution, with the Cabinet Secretary being responsible for forwarding the petition

to Parliament. The committee members agreed to adjust this provision accordingly.

Additionally, concems were raised about Clause 49(l), which lacked clarity on how the

seriousness of complaints under the NCI Bill is determined. The committee members

agreed to include guidelines for this and to establish investigation panels for conducting

hearings or investigations.

Committee Resolution

The Committee resolved to adopt the report with the amendments as proposed by the

Committee. Hon. Eng. Paul Nzengu, MP proposed for the adoption of the report and was

seconded by Hon. Agnes Pareyio Mantaine, MP.

MIN.NO. /i{CEO 1202 4 I 17 5 z ANY OTIIER BUSINESS

The committee members requested for talking points on the Bilt to be shared with them to be

used to support the Bill during the Parliamentary house session.

MIN.NO. /NCEODO24II7 6: ADJOURNMENT

There being no other business, the meeting was adjoumed at I l:30

5

6

7

1
a D€DATE....

HON. YUSS ADAI\ HAJI, DSM, MP
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MINUTES OF THE 22ND SITTING OF THE COMMITTEE ON NATIONAL COHESION

AND EQUAL OPPORTUNITY HELD ON MONDAY,22ND APRIL 2024 IN THE MT'

KENYA CONFERENCE ROOM, FOUR POINTS BY SHERATON NAIROBI AIRPORT

AT 9:30 AM

PR-ESENT

l. The Hon. Yussuf Adan Haji DSM' MP.

2. The Hon. Liza Chelule Chepkorir, MP.

3. The Hon. Yusuf Abdi Hassan, MP

4. The Hon. Eng. Paul Nzengu, MP'

5. The Hon. Duncan Maina Mathenge, MP.

6. The Hon. Fredrick Lusuli lkana, MP.

7. The Hon. (Dr.) Joseph Iraya Wainaina OGW, MP

8. The Hon. Jane Wangechi Kagiri, OGW, MP

9. The Hon. Mary Maingi, MP.

10. The Hon. Onesmus Ngogoyo Nguro, MP.

APOLOGIES

l. The Hon. Harrison Garama Kombe, MP'

2. The Hon. Charles Kamuren, MP'

3. The Hon. Charles Ong'ondo Were, MP.

4. The Hon. Edward KaunYa Oku, MP.

5. The Hon. Martin Peters Owino MPH, MP

6. The Hon. Joseph Samal Lomwa, MP.

7. The Hon. Agnes Pareyio Mantaine, MP

8. The Hon. Joseph Denar Hamisi,MP'

9. The Hon. Irene Nyakerario Mayaka, MP.

10. The Hon. Muthoni Marubu, MP.

I l. The Hon. Teresia Wanjiru Mwangi, MP

SECRETARIAT

Chairperson
Vice Chairperson

L Ms. Naserian Lotu6i

2. Ms. Kathleen Nanzala

3. Ms. Audrey Andala

4. Ms. Joanne Nanetr

5. Mr. John Nganga

6. Mr. Peter Atsiaya

7. Mr. Alex Amwata

8. Ms. Lilian Aluga

9. Mr. Oscar Odima

10. Mr. Luka Mutua

Clerk Assistant I

CIerk Assistant III
Legal Counsel ll
Research Officer Ill
Audio Officer
Media Relations Officer

Hansard Reporter

Public Communications Offi cer

Intern

Serjeant-at-Arms
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IN ATTENDANCE
NATIONAL COHESION AND INTEGRATION COMMISSION

I . Rev. (D0 Samuel Kobia - Chairperson

2. Ms. Wambui Nyutu - Vice Chairperson

3. Hon. Abdulaziz Farah - Commissioner

4. Hon. Dorcas Kedogo - Commissioner

5. Hon. Eng. Paul Okundi - Commissioner

6. Mr. Sam Kobia - Commissioner

7. Dr. Danvas Makori - Commissioner

8. Mr. Harrison Kariuki - Chief Executive Officer

9. Mr. Guyo Liban - Deputy Director, Peacebuilding and Reconciliation

10. Mr. Kyalo Mwengi Deputy Director, Legal Services

I l. Mr. James Wanyande - Principal Legal Oflicer

12. Mr. Jackson Mwikamba - Principal Legal Oflicer

13. Ms. Mary Kabiru - Principal Program Oflicer

NATIONAL COALITION ON FREEDOM OF EXPRESSION AND CONTENT

MODERATION IN KENYA (FECOMO)

l. Mr. John Okande

2. Mr. Caleb Gichuhi

3. Ms. Catherine Mbui
4. Ms. Ruth Owino

UNESCO (Program Coordinator)

Build Up (Africa lead)

Article l9 EA (Lead Civic SPace)

FECOMO Kenya

MIN.NO./NCEOl2024ll20: PRELIMINARIES

The meeting was called to order at l0:00 am. and prayers said by Hon. Fredrick Ikana Lusuli, M.P'

MIN.NO.iNcEOl2l24ll2lt CI{AIRPERSON'SREMARI(S

The Chairperson welcomed the Commission and its partners to the retreat and thanked the

Commission for organizing it. He explained that the retreat's agenda was to discuss the memoranda

from the Commission and its Partners on the National Cohesion and Integration Bill,2023' He

stated that the Bill was important in enhancing national cohesion and integration, ensuring that all

citizens feel included and valued in the nation's social fabric'

The Chairperson emphasized the significance of constructive dialogue and collaboration among

alI stakeholders to ensure the effective implementation of the Bill's provisions. He encouraged

active participation and constructive feedback fronr all attendees to enrich the discussions and

contribute to developing comprehensive and inclusive legislation'
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MIN.NO./NCEO|2024|L22I REMARKS FROM THE NATIONAL COHESION

AND INTEGRATION COMMISSION CHAIRPERSON

Rev. Dr. Samuel Kobia, the chairperson of the commission, emphasized the aims of the retreat'

He pointed out that the Commission, alongside its partners from the National Coalition on Freedom

of Expression and content Moderation in Kenya (FECOMO Kenya), identified a gap in the Bill

concerning misinformation and fake nervs, which is presently a concern in the country.

Dr. Kobia highlighted that the memoranda from NCIC and FECOMO-Kenya aimed to propose

amendments to the Bill to tackle the challenges posed by digital technology advancements.

Further, the Commission's memorandum intended to align the Bill with the National Cohesion

and Integration Policy and'to enhance the enforcement and compliance mechanisms ofthe Act'

The Chairperson also remarked on NADCO's recommendation to merge NCIC with the KNHRC

and NGEC, expressing concern that such a move would significantly affect the commission's

independence and functioning.

MIN.NO./NCEOI2024|L23t MEMORANDUM BY FECOMO-KENYA ON THE

NATIONAL COHESION AND INTEGRATION BILL'2023

FECoMo, a collaborative initiative aimed at fostering a digital ecosystem where freedom of

expression is upheld in alignment with intemational human rights standards, appeared before the

Committee to make recommendations to enhance the Bill in line with freedom of expression,

content moderation and peacebuilding'

FECoMo made the following recommendations -

(a) Clarify key terms - the Bill should define key terms such as 'negative ethnicity"

.discrimination' and 'victimization'. The definitions of terms like ethnic group, ethnic

grounds and ethnic relations in the Bill are contradictory and need streamlining.

(b) Define,,Hate Speech"- the Bill lacks a definition for hate speech as it was in the 2008

Act. The hate speech provision is now defined as ethnic or racial contempt which lacks

legal certaintY.

(c) streamline clauses - Remove clause 39 on ethnic victimization which is ambiguous and

duplicative. Instead, merge these with Clause 72(a)'
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(d) Mainstream inclusivity - Account for and provide inclusive formats/ modes of

communication for persons with disabilities during the complaints handling process.

(e) Forms of discrimination - the Bill does not account for other forms of discrimination

such as gender, disability, socio-economic and marital status.

(f) ['reedom of expression - the Bill should explicitly mention,and enshrine the freedom of

expression in its formulation.

Committee resolution

The committee resolved that FECoMo should resubmit the memoranda specifying the exact

clauses for which it proposed amendments and providing the proposed new amendments for

consideration.

MIN.NO. /NCEOD024ll24z ADJOURNMENT

The meeting was adjourned at I l:30 a.m. The next meeting lvill be the same day at noon.

2

SIGNED nrrn . ./;.,.../. W. { .?.. e e1
HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON
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MINUTES OF THE 23RD SITTING OF THE COMMITTEE ON NATIONAL COHESION

ANDEQUALoPPoRTUNITYHELDoNMoNDAY,22NDAPRIL2024INTHEMT.
KENYACoNFERENCERooM,FoURPoINTSBYSHERAToNNAIRoBIAIRPoRT
AT 12 NOON

PRESENT
l. The Hon.

2. The Hon.

3. The Hon.
4. The Hon.

5. The Hon.

6. The Hon.
7. The Hon.

8. The Hon.

9. The Hon.

10. The Hon.

I l. The Hon.

12. The Hon.

13. The Hon.

Yussuf Adan Haji DSM, MP.

Liza Chelule Chepkorir, MP.

Yusuf Abdi Hassan, MP

Charles Ong'ondo Were, MP.

Edward Kaunya Oku, MP.

Eng. Paul Nzengu, MP.

Duncan Maina Mathenge, MP.

Fredrick Lusuli Ikana, MP.

Jane Wangechi Kagiri, OGW, MP

Joseph Denar Hamisi,MP.

Irene Nyakerario Mayaka, MP.

Muthoni Marubu, MP.

Mary Maingi, MP.

Chairperson
Vice Chairperson

1

APOLOGIES

l. The Hon. Harrison Garama Kombe, MP.

2. The Hon. Charles Kamttren, MP.

3. The Hon. Martin Peters Owino MPH, MP

4. The Hon. Joseph Samal Lomwa, MP.

5. The Hon. Agnes Pareyio Mantaine, MP

6. The Hon. (Dr.) Joseph Iraya Wainaina OGW, MP

7. The Hon. Onesmus Ngogoyo Nguro, MP.

8. The Hon. Teresia Wanjiru Mwangi, MP

SECRETARIAT

l. Ms. Naserian Lotuai

2. Ms. Kathleen Nanzala

3. Ms. Audrey Andala

4. Ms. Joanne Naneu

5. Mr. John Nganga

6. Mr. Peter Atsiaya

7. Mr. Alex Amwata 
,

8. Ms. Lilian Aluga

9. Mr. Oscar Odima

10. Mr. Luka Mutua

CIerk Assistant I

Clerk Assistant III
Legal Counsel Il
Research Officer IIt
Audio Officer
Media Relations Officer

Hansard Reporter

Public Communication! Offi cer

Intern

Serjeant-at-Arms
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IN ATTENDANCE
NATIONAL COHESION AND INTEGIIATION COMMISSION

L Rev. (Dr) Samuel Kobia - Chairperson

2. Ms. Wambui Nyutu - Vice Chairperson

3. I{on. Abdulaziz Farah - Commissioner

4. Hon. Dorcas Kedogo - Commissioner

5. l{on. Eng. Paul Okundi - Comnrissioner

6. Mr. Sam Kobia - Commissioner

7. Dr. Danvas Makori - Commissioner

8. Mr. Harrison Kariuki - Chief Executive Officer

9. Mr. Guyo Liban - Deputy Director, Peacebuilding and Reconciliation

10. Mr. Kyalo Mwengi - Deputy Director, Legal Services

t l. Mr. James Wanyande - Principal Legal Officer

12. Mr. Jackson Mwikamba - Principal Legal Officer

13. Ms. Mary Kabiru - Principal Program Officer

NATIONAL COALITION ON IIREEDOM OF EXPRESSION AND CONTENT

MODERATION IN KENYA (FECOMO)

l. Mr. John Okande

2. Mr. Caleb Gichuhi

3. Ms. Catherine Mbui
4. Ms. Rutlr Owino

UNESCO (Program Coordinator)

Build Up (Africa lead)

Article 19 EA (Lead Civic SPace)

FECOMO I(enya

MrN.NO. TNCEO t2024 I 125: PRELIMINARIES

The meeting was called to order at l2:30 pm. and prayers said by Hon. Fredrick Ikana Lusuli, M.P.

MIN.NO. lNCLOl2024tl26t MEMORANDUM BY THE NATIONAL COHESIoN

ANDINTEGI{ATIoNcoMMIsSIoNoNTIIENATIoNALcoHDSIoNAND
INTEGRATION BILL,2O23

The commission's Deputy Director of Legal Services, Mr. Kyalo Mwengi subfiritted the

comments and proposals of the NCIC on the Bill.

NCIC made the following comments and recommendations on the Bill -
l. The NCIC be anchored in the constitution under Article 59. NCIC notes that Article 59

allows Parliament to restructure the Article 59 Commission into two or nlore separate

comnrissions and the NCIC can be one of such commissions. A constitutional anchoring

will strengthen the rvork ofthe Conrrnission and grant it the much-required independence

it requires.
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2. NCIC also notes the need to re-arrange some of the clauses in the proposed bill' The

rearrangement will provide a better flow to the legislation as well as clarity' For example,

the contents of Clause 48 on exemption to discrimination are better suited to appear after

Clause 46.

3. Amendment of clause 5 of the Bill to provide for the peacebuilding function of the

Commission. This,is because the long title as well as Clause 2 of the Bilt introduces the

term peacebuilding but the subsequent clauses ofthe Bill do not specify the Commission's

peacebuilding function.

4. NCIC also recommends the retention of functions as envisaged in the NCI Act No. l2 of

2008 especially as it relates to;

a. Investigating complaints ofethnic or racial discrimination

b. Investigating on its own accord or request from any institution ...., any issue affecting

ethnic and racial discrimination

5. Retain the powers of the commission as envisaged in the NCI Act Section 26(2)(a) and

(b). The power to name and shame has been instrumental to the commission in discharging

its functions.

6. Clause 8: NCIC recommends the introduction of a new provision in the clause to give the

commission power to compel the attendance of witnesses.

7. NCIC recommends that the words 'administered by a Commissioner' be removed from

clause l0(2). The term administer as proposed may cause a conflict between the

Commissioner and the Chief Executive Officer of the Commission with reference to their

functions.

8. Clause l5: NCIC recommends that the curent provision that provides for a single term

of Six years be retained. This is to align the act with Constitutional provisions on

Commissions.

9. Clause l7: NCIC recommends that the bill adopts the provisions of the Constitution with

regards to removal,from office of the chairperson or commissioners. This is to align the

provisions of Article 251 of the Constitution.

10. Clause 24: NCIC recommends that there be included qualifications for the person seeking

to be Secretary to the Commission. The qualifications should include;

(a) Holds a Masters from a university recognized in Kenya;

(b) At least ten years proven experience at the management level;

(c) Has extensive experience in public administration and/or public service'
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I L Clause 47: NCIC recommends that the Bill retains the offence ofhate speech as per *re

cuffent Act. NCIC also recommends the expansion ofthe definition ofthe offence of

hate speech to include coded language, vilification ofothers etc'

12. clause 60: NClc recommends the provision of a procedure for hearing a matter where

conciliation has failed.

13. clause 72: NCIC recommends enhancement ofthe penal provisions to a fine ofone million

shillings or to imprisonment for a term not exceeding three years".

14. Clause 84: NCIC recommends that the power to make regulations should be given to the

Commission in consultation with the Cabinet Secretary. The NCIC proposal wilI allow the

NCIC to lead the process ofpreparation ofregulations.

Committee resolution

The Committee deliberated on the proposals put forwatd by the Commission and resolved to

schedule additional discussions with NCIC after conducting public hearings on the Bill.

MIN.NO. /NCEO 12024 I 127 t ADJOURNMENT

The meeting was adjourned 8t 2:30 pm. The next meeting will be on notice.

SIGNED :r.h: 2D
DATE

HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON

I
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MINUTES OF THE ITTH SITTING OF THE COMMITTEE ON NATIONAL COHESION

AND EQUAL OPPORTUNITY HELD ON TUESDAY, 9TIIAPRIL 2024 IN THE NGCDT
BOARDROOM, 10rtr FLOOR, HARAMBEE SACCO PLAZA AT 10:00 AM

PRESENT
l. The Hon. Yussuf Adan Haji DSM, MP.

2. The Hon. Liza Chelule Chepkorir, MP.

3. The Hon. Yusuf Abdi Hassan, MP

4. The Hon. Charles Ong'ondo Were, MP.

5. The llon. Charles Kamuren, MP.

6. The Hon. Martin Peters Owino MPH, MP
7. The Hon. Fredrick Lusuli lkana, MP.

8. The Hon. Joseph Denar Hamisi,MP.

9. The Hon. (Dr.) Joseph lraya Wainaina OGW, MP

APOLOGIES

Harrison Garama Kombe, MP.

Edward Kaunya Oku, MP.

Eng. Paul Nzengu, MP.

Joseph Samal Lomwa, MP.

Duncan Maina Mathenge, MP.

Agnes Pareyio Mantaine, MP

Irene Nyakerario Mayaka, MP.

Jane Wangechi Kagiri, OGW, MP

Mary Maingi, MP.

Onesmus Ngogoyo Nguro, MP.

Muthoni Marubu, MP.

Teresia Wanjiru Mwangi, MP

Chairperson
Vice Chairperson

l. The

2. The

3. The

4. The

5. The

6. The

7. The

8. The

9. The

10. The

I l. The

12. The

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Ilon.
Hon.

Hon.

Hon.

Hon.

Hon.

SECRETARIAT

l. Ms. Naserian Lotuai

2. Ms. Kathleen Nanzala

3. Ms. Audrey Andala

4. Ms, Joanne Naneu

5. Mr. John Nganga

6. Mr. Peter Atsiaya

7. Ms. Lilly Aluga

8. Mr. Oscar Odima

Clerk Assistant I
Clerk Assistant III
Legal Counsel II
Research Officer III
Audio Officer
Media Relations Officer

Public Communications Ofiicer
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MIN.NO. /NCEO 12024109 4z PRELIMINARIES

The meeting was called to order at 10:20 a.m. and prayers said by the Hon. Liza Chelule, MP'

MIN.NO. /NCEOl2024l095t ADOPTION OF THE AGENDA

The agenda ofthe meeting was adopted having been proposed and seconded by Hon. Martin Peters

Owino, MP and Hon. Joseph Denar Hamisi, MP. respectively.

MIN.NO./NCEOl2024l096: CONFIRMATIONOFMINUTES

The Minutes of the l6s sitting were confirmed as a true record of the proceedings after being

proposed and seconded by Hon. Charles l(amuren, MP and Hon. Martin Peters Owino, MP

respectively.

MIN.NO. lNCEOl2024l097: MEETING WITI{ THE ACTING CHIEF EXECUTM

OFFICER, KENYA MEDICAL SUPPLIES AUTHORITY (KEMSA) ON INQUIRY INTO

EMPLOYMENT DIVERSITY

The Committee noted the absence of the Acting Chief Executive Officer in the meeting and

resolved to reschedule the meeting to a later date.

MIN.NO. lNCEOl2024l098z BRIEF ON THE NATIONAL COHESION AND

I NTEGRATION BILL, 2023 (NATIONAL ASSEMBLY BILL 7 4 OF 2023)

The Chairperson invited the Legal Counsel to brief the Committee on the Bill which had been read

for the first time on 20th Marclt 2024 and referred to the Committee.

The Legal Counsel presented as follows: -

l. The principal object ofthe Bill is to provide for a coordinated structure for cohesion and

peacebuilding in Kenya. The Bill also seeks to align the Act with the present constitutional

dispensation and structure of government by repealing the National Cohesion and

Integration Act (No. 12 of2008), which was enacted before the Constitution.

2. Clause I ofthe Bill provides for the slrort title.

3. Clause 2 ofthe Bill provides the interpretation ofthe terms used in the Bill.

4. Clause 3 provides for the objective ofthe Act which is to give effect to Articles l0 and 27

ofthe Constitution, provide a framework for the promotion ofnational cohesion, unity and
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peace-building and promote the values and principles ofpublic service set out under Article

232 of the Constitution.

5. Clause 4 of the B ill provides for the establishment of the National Cohesion and Integration

Commission.

6. Clause 5 provides for the functions of the Commission.

7. Clause 6 provides for the powers of the Commission.

8. Clause 7 provides the Commission with the power to summon witnesses and examine them

under oath.

9. Clause 8 provides for the form of the summons to witnesses.

10. Clause 9 provides for the expenses of witnesses.

I I . Clause l0 provides for the Headqua(ers of the Commission to be in Nairobi but mandates

the Commission to establish nine regional offices in the country.

12. Clause I I provides for the membership of the Commission which shall consist of the

chairperson and eight other members nominated by the president and approved by tlre

National Assembly.

13. CIause l2 provides for the qualification and disqualification for appointment ofchairperson

and members.

14. Clause 13 provides for the oath of office of the Chairperson and Members of the

Commission

15. Clause 14 provides for the powers ofthe Chairperson.

16. Clause 15 provides for the term of Office ofthe Chairperson.

17. clause l6 provides for the instances when an office ofa member or chairperson ofthe

Commission can become vacant.

18. Clause 17 provides for the procedure for removal from office of the Chairperson or a

Commissioner.

19. Clause I 8 provides for the filling of a vacancy in the membership of the Commission.

20. Clause l9 authorises the Commission to establish committees for the better carrying outof

its functions.

21. Clause 20 authorises the commission to engage the services ofsuch experts in respect of

any of its functions in which the experts have a special competence'

22. Clause 2l provides for the procedure of the business and affairs of the Commission.

23. Clause 22 provides for delegation by the Commission'

24. Clause 23 provides for the terms and conditions ofservice'
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25. Clause 24 provides for the appointment, term and qualification for the Secretary to the

Commission.

26. Clause 25 provides for the grounds and procedure for the removal ofthe Secretary to the

Commission.

27 . Clause 26 provides for the staff of the Commission.

28. Clause 27 provides for the common seal of the Commission.

29. Clause 28 provides for protection from personal liability in cases where an officer is

executing the functions ofthe Commission in good faith.

30. Clause 29 provides for liability for damages by the Commission.

3 L Clause 30 provides for conflict of interest.

32. Clause 3l provides for the funds ofthe Commission.

33. Clause 32 provides for the annual estimates ofthe Commission.

34. Clause 33 provides for the financial year of the Commission which shall be twelve months

ending on the 30h ofJune in each year.

35. Clause 34 provides for the accounts and audits ofthe Commission.

36. Clause 35 provides for the annual reports ofthe Commission.

37. Clause 36 provides for quarterly reporting by the Commission to the National Assembly.

38. Clause 37 of the Bill provides for the submission of a special report by the Commission to

the National Assembly.

39. Clause 38 provides for the elements of ethnic discrimination.

40. CIause 39 provides for discrimination through victimization.

4 l. Clause 40 provides for harassment on the basis of ethnicity.

42. Clause 4l provides for discrimination in employment.

43. Clause 42 provides for the exceptions to discrimination in employment'

44. Clause 43 provides for discrimination in the membership ofan organization'

45. Clause 44 provides for discrimination by other agencies'

46. Clause 45 provides for discrimination in access to and distribution ofpublic resources.

47. Clause 46 provides for discrimination in property ownership, management and disposal.

48. Clause 47 provides for racial or ethnic contempt.

49. Clause 48 provides for excePtions to discrimination'

50. Clause 49 provides for matters that may be investigated by the Commission.

5l. Clause 50 provides for complaints to the Commission.

52. Clause 5l provides for the process of lodging a complaint to the Commission. I
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53. Clause 52 provides for the complaints that the Commission may decline to entertain.

54. Clause 53 provides for an application to strike out a complaint.

55. clause 54 of the Bill provides for the dismissal of a stale complaint'

56. Clause 55 provides for the referral ofa matter by the Cabinet Secretary to the

Commission where the matter raises an issue of important public policy'

57. Clause 56 provides for alternative dispute resolution mechanisms.

58. Clause 57 gives the Commission the power to refer complaints to conciliation.

59. Clause 58 provides for the conciliation process by the Commission.

60. Clause 59 provides for conciliation agreements.

6l. Clause 60 provides for the process in instances where conciliation fails.

62. Clause 61 provides for special references.

63. Clause 62 provides for matters the compliance notices issued under Clause 69 ofthe Bill

may contain.

64. Clause 63 addresses the enforcement of compliance notices by the Commission.

65. Clause 64 provides for prohibition notices by the Commission.

66. Clause 65 provides for investigations by the commission. It authorises the commission

to conduct investigations pertaining to an inquiry and employ the services ofa public

officer or investigation agency ofthe government at the Commission's expense

67. Clause 66 provides for a notice of discontinuation of investigations.

68. Clause 67 provides for notice ofinvestigation to an organization.

69. Clause 68 provides for the requirement that a person likely to be prejudiced or affected to

be heard at any stage of an inquiry by the Commission.

70. Clause 69 provides for the actions to be taken by the Commission after an inquiry.

71. Clause 70 provides that a Commission shall after concluding an investigation or inquiry

make a report to the state organ, public oflice or organization to which the investigation

relates.

72. Clause 7l provides for the mode ofconducting hearings ofthe commission during an

inquiry. The hearings shall be open to the public except where the Commission for

justifi able reasons decides otherwise.

73. Clause 72 provides for the offences under the Act.

74. Clause 73 provides for offences by a body ofpersons'

75. Clause 74 of the Bill provides for the Code of Conduct for the Members and Staffof the

Commission.
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76. Clause 75 provides that this Act binds the Government.

77. Clause 76 provides for legal proceedings against the Commission which shall be subject

to the Government Proceedings Act, Cap. 40.

78. Clause 77 provides for confidentiality of information by members and staffofthe

Commission.

79. Clause 78 provides for the protection of witnesses and information.

80. Clause 79 provides that a statement made by a person in the course ofgiving evidence

before the Commission shall not subject such person to any civil or criminal liability

except where such a statement is false.

81. Clause 80 provides for offences by members ofstaffofthe Commission.

82. Clause 8l provides for reporting of improper orders.

83. Clause 82 provides for the general penalty for any person who commits an offence under

this Act where no penalty is provided.

84. Clause 83 provides for review of the decision of the Commission.

85. Clause 84 ofthe Bill provides for the power to make regulations.

86. Clause 85 repeals ofthe National Cohesion and Integration Act, No.l2 of2008.

87. Clause 86 provides for the interpretation of the part where "former Commission" means

the National Cohesion and Integration Commission established under the National

Cohesion and Integration Act, 2008.

88. Clause 87 provides that the rights and obligations and contracts before coming into

operation of this Act, vested or imposed on the former Commission shall by virtue of this

section be deemed to be the rights, obligations and contracts of tlre Conrmission(now

established).

89. Clause 89 of the Bill provides for the Secretary of the former Commission. It retains the

person who was the Secretary ofthe former Commission as the Secretary ofthe

Commission in accordance with the terms and conditions of their appointment'

90. Clause 90 of the Bill deems the staff of the former Commission wlro are not under notice

9l . The First Schedule provides for the procedure for the appointment of Commissioners.

92. The Second Schedule provides for the oath/ afiirmations ofthe chairperson

/member/secretary pursuant to clause 13.

93. The Third Schedule provides for the provisions as to the conduct ofbusiness and affairs

of the Commission.
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Committee resolutions

The Committee resolved to undertake public hearings on the Bill in at least 2/3 ofthe counties

from 66 to l0n May 2024.

The Chairperson reitersted that the Members should familiarise themselves with the Bill's

contents before the Committee embarks on public participation.

MIN.NO. /NCEOI2O24IO99.. ANY OTIIER BUSINESS

The Committee noted that the Kenya Wildlife Service was undertaking recruitment for cadets and

rangers at the county Level rather than the sub-county level, which may impact the equitable

access to opportunities for candidates residing in remote areas within the counties.

The Committee resolved to invite the Service for a meeting on l6s April 2024 to assess the

measures in place towards achieving equal opportunity in the recruitment process.

Mr N.NO. /NCEO/2024ll 00 : ADJOURNMENT

The meeting was adjourned at I l:30 a.m. The next meeting will be on notice.

l6 o 2o\
SIGNED..... DATE

HON. YUSSUFADAN HAJI, DSM, MP

CHAIRPERSON
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IIIINUTE,S OF THE 3IST SITTING OF THE COMNdITIEE ON NATIONAL
COHESION AND EQUAL OPPORTUMTY HELD ON THURSDAY IST AUGUST

2024 IN COMMITTEE ROOM 24,5rH FLOO& BUNGE TOWER AT l0: 00 A. M

PRESENT

l. The Hon. Yussuf Adan HajiDSM, MP.

2. The Hon. Liza Chelule Chepkorir, MP.

3. The Hon. YusufAbdi Hassan, MP.

4. The Hon. Charles Ong'ondo Were, MP.

5. The Hon. Charles Kamuren, MP.

6. The Hon. @r.) Joseph Iraya Wainaina OGW, MP

7. The Hon. Mary Maingi, MP.

8. The Hon. Edward Kaunya Oku, MP.

9. The Hon. Eng. Paul Nzengu, MP.

10. The Hon. Agnes Pareyio Mantaine, MP

I l. The Hon. Fredrick Lusuli Ikana, MP.

12. The Hon. Onesmus Ngogoyo Nguro, MP.

APOLOGIES

L The Hon. Ma(in Peters Owino MPH, MP.

2. The Hon. Irene Nyakerario Mayaka, MP.

3. The Hon. Jane Wangechi Kagiri, OGW, MP

4. The Hon. Joseph Samal lomwa, MP.

5. The Hon. Duncan Maina Mathenge, MP.

6. The Hon. Joseph Denar Hamisi,MP.

7. The Hon. Muthoni Marubu, MP

8. The Hon. Teresia Wanjiru Mwangi, MP.

INATTENDANCE

SECRETARIAT

l. Ms. Audrey Andala

2. Ms. Mercylyne Kerubo

3. Mr. Alex Amwata

4. Ms. Lilian Aluga

5. Mr. Luka Mutua

kgal Counsel II

Audio Officer

Hansard Reporter

Public Communications OIIicer

Serjeant-at-Arms

Chairperson

Vice Chairperson
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MIN.NO./NCEOl2024lt73: PRELIMINARIES

The meeting was called to order at l0:00 am and the prayers were said by the Hon. Yussuf

Adan Haji DSM, MP.

MIN.NO./NCEO|2024I[74: CONSIDERATION AND ADOPTION OF THE

NATIONAL COHESION AND INTEGRITY BILL NO. 74 OF 2023 PUBLIC

PARTICIPATION REPORT

The committee members were taken through the various issues or additions proposed by the

different stakeholders of the National Cohesion and Integration Bill by the legal counsel.

Members sought to review the valuable input on the National Cohesion and Integrity Bill, 2023

(National Assembly Bills No. 74 of 2023) The committee members deliberated on these

suggestions as follows:

l. The Executive Office ofthe President proposed that the Bill cannot "give effect" to

Articles l0 & 27 on only two (2) National values and principles ofGovemance. Instead,

it should focus on promoting national values specific to the Commission's mandate

which include: national unity, inclusiveness, quality, equity and non-discrimination.

The Committee observed that the Bill gives effect to Articles l0 and 27 of the

Constitution on the promotion ofnational unity and non-d iscrimination. Article l0 and

27 addresses national unity, inclusiveness, equity and non-discrim ination and therefore

the Committee rejected this proposal because the wording in the Bil[ is clear.

2. Ethics and Anti-Corruption Commission (EOP): Proposed the deletion of Clause

5(f), arguing that the National Cohesion and Integration Commission (NCIC) should

not be vested with the authority to create policies. The committee members, however,

disagreed with this proposal. They maintained that the NCIC should retain the power

to formulate policies, which would then be forwarded to the relevant state department

or cabinet secretary.

3. National Cohesion and Integration Commission (NCIC): Suggested amendments to

Clause 60(2) to provide for a procedure ofhearing a matter where conciliation has failed

which the committee members agreed to. They also proposed increasing the fine for

violating the NCI Bill to one million. However, the committee members resolved to

retain the fine at Kshs. 500,000/=, considering it more attainable for most Kenyans.

4. OIIice of the Attorney General: Recommended including a provision for education

and public awareness campaigns on national cohesion within the Bill. The commiftee

members agreed to incorporate this provision.

I



National Gender and Equality Commission (NGEC): Proposed revising the

definition ofcohesion to include inter{ribe discrimination occurring within a tribe. The

committee members agreed to this amendment. Additionally, NGEC suggested

replacing exceptions of discrimination with affirmative action. The committee

members decided to retain the clause as it stands, noting the lack of a definition or

aspect of positive discrimination in the Bill.

National Police Service: Advocated for maintaining the chair position of the NCIC

commission at three years, as stipulated in the Bill. They also recommended amending

Clause l4(3) to explicitly state that the vice chair assumes the chair's seat temporarily

when vacant. The committee members agreed to these proposals.

OIfice of the Director of Public Prosecutions (ODPP): Suggested that the provision

regarding the removal of a commissioner be aligned with Article 251(6) of the

Constitution, with the Cabinet Secretary being responsible for forwarding the petition

to Parliament. The committee members agreed to adjust this provision accordingly.

Additionally, concerns were raised about Clause 49(l), which lacked clarity on how the

seriousness of complaints under the NCI Bill is determined. The committee members

agreed to include guidelines for this and to establish investigation panels for conducting

hearings or investigations.

Committee Resolution

The Committee resolved to adopt the report with the amendments as proposed by the

Committee. Hon. Eng. Paul Nzengu, MP proposed for the adoption of the report and was

seconded by Hon. Agnes Pareyio Mantaine, MP.

MIN.NO. /NCEOt2024/17 5: ANY OTHER BUSINESS

The committee members requested for talking points on the Bill to be shared with them to be

used to support the Bill during the Parliamentary house session.

MIN.NO. /NCEO 12024117 6z ADJOURNMENT

There being no other business, the meeting was adjoumed at I l:30 AM.

DATE

HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON

5

6

7

a

SIGNED
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ANNEXURE 4: COPIES OF

INVITATION LETTERS TO

SUBMIT MBMORANDA ON THE

BILL



P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

Telephone: +254202848000 ext. 3300
Email: cna@oarliament.so.ke

liament. oo-ke/the-national -assemblv

When replying, please quote
Ref: NA/DAAGPC/NCEO/2024/058 l6th April,2024

Hon. Winfridah Boyani Mokaya
Chief Registrar /Secretary

Judicial Service Commission
Supreme Court Building
NAIROBI

o*, Ptola'n',
RE: WRITTEN SUBMISSION ON THE NATIONAL COHESION AND INTEGRATION
BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Article ll8(l) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (l) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Oftice, or
email a soft copy to cna@parliament.so.ke and copied to anseline.lotuai@narl ianr -po-ke- so asent
to reach us on or before 22od April, 2024.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.
0704452312 or on email arliament



Yours ?t *"*&z
4&:
Screh IVL Kioko, MBS
For: Clcrk of thc Nrtionel Asscmblv

Encls.



THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna@parliament.go.ke

liament.so .ke/the-natio nal-assemblv

When replying, please quote
Ref: NA./DAAGPCA{CEO/2024I061 l6tr April,2024

Hon. Shadrack Mose
Solicitor-General

Offlce of the Attomey-General and DeparEnent of Justice
Sheria House, Harambee Avenue
NAIROBI

Dear

RE:

s'!,
WRIITEN SUBMISSIONS ON THE NATIONAL COIIESION AND

INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Article ll8(l) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article I 18 (l) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 ot2023).

This is thereforc to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Office, or
email a soft copy to cna@parliarnent.eo.ke and copied to angeline.lotuai@parlianrent.qo.ke. so as
to reach us on or before 22nd April,2024.

The ofticer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.
0704452312 or on email aneeline.lotuai@oarliament.go.ke



Yours fi

\

,^*r"{},

Serrh M. Kioko, MBS
For: Clcrk of thc Nrtionrl Asscmblv

Copy to:

Encls.

Hon. Justicc B.N. Muturi, EGH
Attomey-General
Office of the Attomey-General and Dcparfncnt of Justice
Sheria House, Hararnbcc Avcnuc
NAIROBI



THE NAfiONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna(Dnarli so-ke

o.key'the- l-assem

When replying, please quote
Ref: NA/DAAGPC/|ICEO/2024/059 16'h April,2024

Mr. Renson Mulele Ingonga, OGW
The Director of Public Prosecution
ODPP House, Ragati House
Upper Hill
NAIROBI

Dear

RE:

a'.rY

WRITTEN SI,'BMISSIONS ON TTIE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

-

Article ll8(l) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article I 18 (l) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bitt (National
Assembly Bill No. 74 of 20231.

This is thercfore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Oftice, or
email a soft copy to cna@parliament.qo.ke and copied to anseline .lotuai(Doarliament.so.ke. so as
to reach us on or before 22id April, 2024.

The oflicer facilitating the Committee is Ms. Naserian Loturi who may be contacted on Tel. No,
07 044523L2 or on email angetine.lotuai@parliarnent.eo.ke



Yours !14z
Se . Kioko, MBS
For: Clcrk of thc Netionrl Asscmbly

Encls.



THE NATIONAL ASSEMBLY
OFFICE OF TTIE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna@parliament.go.ke

liament -national

When replying, please quote
Ref: NA/DAAGPC/NCEO/2024I060 16th April,2024

Mr. Joash Dashe, MBS
Chief Executive Officer /Commission Secretary
Kenya Law Reforms Commission
Reinsurance Plgra, 3td Floor
Taifa Road
NAIROBI

oear $td,
RE: WRJTTEN SLIBMISSIONS ON Ttm, NATIONAL COIIESTON AND
INTEGRATION BrLL (NATTONAL ASSEMBLY BrLL NO. 74 OF 2023)

Article ll8(l) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (1) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the Nationat Cohesion and Integration Bitl (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Ofiice, or
email a soft copy to cna@parliament.eo.ke and copied to anseline.lotuaid oarliament-po.ke. so as
to reach us on or before 22d April,zD24.

The offrcer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.
0704452312 or on email anseline.lotuai oarliament.so.ke



Yours

€&
Scnh M. Kioko, MBS
For:

g{-v^Ce*eA

Clcrk of thc Nrtionr I Arscmblv

Enclr



THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna@parliament.eo.ke

www-narli ent.Bo.ke/the-national-assemblv

When replying, please quote
Ref: NA./DAAGPC/NCEO/2024I063 filt'April,2024

CPA. Harrison Kariuki
Ag. Chief Executive Officer
National Cohesion and Integration Commission
Britam Towers, 17fi Floor, Upper Hill
NAIROBI

oe- Sy
RE: INVITATION TO

al
-3-eMrvr. Kioko, MBS

A WORKSHOP ON THE NATIONAL COHESION ANI)
INTERGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023

Tel. No. 0704452312 or email anpeline.lotuai liament.so-ke

Yours g-er,.

)

Reference is made to your letter Ref: NCIC/ADM/INWrSA/OL 2l (135) dated 26n March,
2024 inviting the committee on National cohesion and Equal opportunity to a workshop to
consider the National cohesion and Integration Bill (National Assembly Bill No.74 of 2023).

This is to inform you that the Committee acceded to your invitation and that it proposed that the
workshop be held on 2l n ond 22nd Api|,2024.

You may therefore proceed with the necessary preparations for the workshop.

The offrcer facilitating the committee is Ms. Naserian Lotuai who may be contacted on

For: erk of the National Assemblv



ANNEXURE 5: LIST OF

STAKEHOLDERS



THE NATIONAT ASSEMBI-Y
THIRIEENTH PARTIAMENT . THIRD SESSION .2024

COMMITTEE ON NATIONAT COHESION AND EQUAT OPPORTUNITY

REPORT ON IHE CONSIDERATION OF THE NAIIONAI COHESION AND

INTEGRATION BILL,2023

(NALONAT. ASSEMBT.y 8'r.r.S NO. 74 OF 2023)

IIST OF SIAKEHOTDERS

L The Executive Office of the President;

2. The Notionol Cohesion ond lnlegrotion Commission;

3. The Office of ihe Attorney Generol;

4. The Notionol Gender ond Equolity Commission;

5. The Notionol Police Service;

6. The Judiciol Service Commission; ond

7. The Office of the Direclor of Public Prosecution.



ANNEXURE 6: MEMORANDA

FROM STAKEHOLDERS
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EXECI.ITTVE OTT'ICE OF THE PRFSIDENT
CHIEF OF STAFF AND HEAD OF T}IE PUBLIC SERVICE

STATE HOUSE
P.O. Box40530-&1fi)

Nairobl, Kenya

........?Qil. tr.ltp,..?W4

Clerk of the National Assembly
Parliament Buildings
NAIROBI

RE: THE NATIONAL COHESION AND INTEGRATION BILL. N0 74,2023

Refer to the above Bill which is currently before the National Assembly undergoing

public participation. The Bill contains provisions which in our view encroach on the

Constitutional mandate of H.E. the President under Article 132. In addition, the Bill
at section 5 assigns the commission the function of developing policy which is the

function of line Ministries or State Departments and not Commissions.

In view of the above, the following are the

which we propose for deletion or changes:

I. PARTI-PRELIMINARY

Section 3 - The Object of the Act

specific s

(a)give effect to Articles l0 and 27 of the Constitution on the promotion of

national unity and non-d iscrimination;

The Bill cannot "give effect" to Article l0 & 27 on only two (2) National Values

and Principles of Governance. Instead it should focus on promoting national values

,,1:):> Sivli.] i.-:' i

i\r 1, l' I

of the Bill
q
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specific to the Commission's mandate which include: national unity, inclusiveness,

equality, equity and non-discrimination. We therefore recommend that section 3(a)

should read -
(a) promote the values under Article l0 on national unity, inclusiveness, equality,

equity and non-discrimination; and Article 27 of the Constittttion on national

unity and non-discrimination;

2. PART II -ESTABLISHMENT OF THE NATIONAL COHESION AND

INTEGRATION COMMISSION

Section 5 - Functions of the Commission

(f) develop policies for the promotion of national values and principles of

governancc;

We propose that this section, 5(f) be deleted in its entirety as a fulrc{iorl of the

Comrnission. 'Ihe functions of the National Cohesion and Integlation Clonrinission

are enforcement/oversight and not policy development'

Promotion of National Values and Principles of Goverriance is a clitical

constitutional mandate whose realization is one of the key functions of Fl.E the

President under Article 132(lXcXi). Under this Article, the President is required to,

once every year, report in an address to the nation, on all the measures taken and the

progress achieved in the realization of the national values, referred to in Article 10.

The Executive Office of the President (EOP) facilitates delivery of this mandate. As

part of this mandate, the EOP is responsible for developing policy and coordinating

its implementation (Sessional Paper No. 8 of 20 13 on National Values and Principles

of Govemance). The function of developing policy on National Cohesion and

Integration is assigned to the Ministry of Interior and National Administration.

This is therefore to request Parliament to review the proposed functions of the

Commission with a view of ensuring that they do not contradict the Constitution or

duplicate functions performed by other institutions. Under Articles l3l, 132,232
2



and 234 of the Constitution, the mandates of promotion of National Values and

principles of Govemance (Article 10) and values and Principles of the Public

Service (Articte 232) are clearly assigned. In addition, the Commission should focus

on enforcement and not policy making.

ARTHUR A. OSIYA, CBS
FOR: CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE

Copy to: The Attorney General
Office of the Attomey General and

Department of Justice

Sheria House

NAIROBI

The Chairperson
Committee on National Cohesion & Equal Opportunity
Parliament Buildings

NAIROBI

3
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IYATIOITAL COHESION AITD IITTEGRATIOIY COMUISSION

UEIIOR.EITDI'U TO THE f,ATIOIYAL ASSIEUBLY COUUITTEE OIY TATIOI|AL
COHESIOI{ AJTD EQUAL OPPORTTIITITY

o1{

THE NATIOITAL COIIESIOI{ ATD ESTEGRATIOIT BILL, 2023

5T8 APRIL 2024

Brltrm ToEGr., lTth Floor,
Horpltrl Ro.d, Uppcr Elll

P.O. Box 7055 -OIOO felrobl, Kcnyr
Emell: lnfq?cohesion. go.ke



1.O PI'RFO8E

The purpose of thrs memorandum is to present to the Committee on National Cohesion

and EquaI Opportunity comments of the National Cohesion and Integration Commission

on the National Cohesion and Integration BilJ2023

2.O BACKGROI'IT D

The National Cohesion and Integration Commission (NCIC) is mandated to facilitate a;rd

promote equality of opportunity, good relations, harmony and peaceful co-existence

between persons of the diJTerent ethnic, religious and racial communities of Kenya, and

to aduse the Government on all aspects thereof.

3.O IIITALYAIS OF TTIE PROBLEU

Pursuant to the National Accord, the National Cohesion arrd Integation (NCI) Act 2008,

was paving the way for the establishment of the National Cohesion and Integration

Commission. Five year later, Sessional Paper Number 9 on National Cohesion and

Integration was adopted. The NCI Act has since then undergone minimal amendments

based not been reviewed more than a decade since its enactment.

The comments and proposals of the NCIC are premised on the need to ensure the NCI

Act conforms to the Constitution, the National Cohesion and Integration (NCI) Policy,

international human rights standards aJId best practice. In addition, given that

crcumstances have evolved srnce the NCI Act and NCI Policy were adopted, it is

imperative that the NCI Act is reviewed to align rt to address the country's current

context, challenges and needs, and respond to global realities and trends including

emerging policy, legal ald technological developments that have an impact on the

promotion of national cohesion and integration in Kenya.

NCIC has noted that ethnic related animosity in the count4r is often amplified by

existing fault lines along ideological, political, religious, economic, and geographic

factors, leading to conflicts especially during election periods. In addition, while the nse

Submissions of the National Cohesion and Integration Commission 2



in the use and adoption of intemet arrd social media has provided platforms for
expression, it has also increased social polarization within the society arrd created new

avenues for the dissemination of potentially harmful content such as hate speech,

misinformation and disinformation. Further, technologr compalies regulate content on

their communication platforms using policies that do not fully align with the NCI Act,

and other technologr related legislation creating discordance in how harmful content is

addressed in these platforms when used in Kenya.

4.O GEIYERAL COMMENTS AND RECOMMEIYDATIOITS

The Commission lauds the Committee on the work done on the proposed bill. The

commission further acknowledged that most of its proposed amendment have been

adopted and incorporated into the bill. NCIC makes the following genera.l comments

and recommendations

The NCIC be anchored in the Constitution under Article 59. NCIC notes that
Article 59 allows Parliament to restructure the Article 59 Commission into two

or more separate commissions and the NCIC can be one of such commission.

A constitutional anchoring will strengthen the work of the Commission and

grant it the much required independence it requires.

NCIC also notes the need to re-arrange some of the clauses in the proposed

bill. The rearrangement will provide a better flow to the legislation as well as

clarity. For example the contents of clause 48 on exemption to discrimination
is better suited to appear after Clause 46.

5.O SPECIFIC COMIIIEIYTSAND RECOMMENDATIO1YS

I

3

Clause Recomrnendatlon Justiflcatloa
Clause 5 of the

National Cohesion

and Integration Bill
proposes 10

functions of the

Commission

NCIC recommends introduction of the

following functions

1. Oversee the implementation of peace

t- building projects under this Act; .1

The long title as well as

clause 2 of the bill
introduces the term

peacebuilding but in the

subsequent clauses of the

bill, no mention or

Submissions of the National Cohesion and Integration Commission



functions with regard

peace building
provided

to

are

In overseeing the implementation

of peace building projects, the

Commission shall - (a) develop a

monitoring and tracking

mechanism for all peace building
projects in the country; (b) develop

ethical standards to be adhered to

by persons involved in peace

building projects; (c) undertake

research end analyse and

disseminate information, critical

gaps and strategic priorities

relevant to peace building in any

particular region; (d)

systematically collect information

on lessons learnt in peace

building; (el advise persons

involved in peace building projects

on best practices for achieving

lasting cohesion and integration in

any particular area; (0 advise the

national and county governments

on the most appropriate peace

building interventions based on

the existing circumstances of the

local communities; (g) encourage

national aJrd county govemments

to allocate funding for peace

building initiatives; (h) take

measures to ensure that there is

harmony in the peace building

projects undertalen in any

Submissions of the National Cohesion and Integration Commission 4



5

particulal area; (i) ta.ke measures

to ensure that persons involved in
peace building projects in the

counties do not instigate,

perpetuate or deepen instability or

strife in Erny area;

2. Set standards to be adhered to by

persons involved in the

implementation of peace building
projects;

3. The Commission shall maintain a

register of all peace building projects

within Kenya. A person who intends

to engage in a peace building project

in Kenya shall , notifv_ the

Commissioq.of the project arrd give

details about the project such as:

(a) a description of the peace

building project or activity that the

applicant intends to undertake;

(b) a statement of the place where

the peace building project is to be

carried out and the targeted

community;

(c) a schedule of activities

proposed to be undertaken in t}re
peace building project;

(d) the time-frame of the peace

building project;

(e) the source of financing for tJ:e

project;

Submissions of the National Cohesion and Integration Commission
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(0 a statement as to whether there

is any conllict of interest;

(g) a statement as to whether the

applicant has carried out any

other peace building project within

the targeted community and the

outcome of that peace building
project;

(h) the names of the ofticers in

charge of the peace building
project; and alry other information

tlat the Commission may require.

NCIC also recotnmends the retention of

functions as envisaged in the NCI Act No.

12 of 2OO8 especially as it relates to;

a. Investigating complaints of

ethnic or racial discrimination '
b. Investigating on its own accord

or on request from any

institution any issue

affecting ethnic arrd racial

discrimination

Making recommendations on penalties to

be imposed on any person for any breach

of the provisions of the Constitution or of

any law dealing with ethnicity.

. a.J:

Submissions of the National Cohesion and Integration Commission 5



Clause 6 of the

proposed bill takes

away a number of
powers of the

Commission.

To retain powers as envisaged in the NCI

Act No. 12 of2008, Section 26 (2) (a) and

(b): 
,,, ', ,

In the discharge of its fu1ctions under

this Act, the Commission- ,(a) shall not

be subject to the directioni or control of

any other person or authority; (b) shall

publish the names of persons or

institutions whose words or conduct may

undermine or have undermined or

contributed towards undermining good

ethnic relations, or who are involved in
ethnic discrimination or the propagation

of ethnic hate;

The power to name and

shame has been

instrumental to the

Commission in discharging

its function and in
particular in curbing

Clause 8 on

summons

attendance

witnesses

the

for

of

NCIC recommends introduction of new

provisions as follows:

Power to compel attetrdaace

wltnesses to the cotrmlsslon
of

A person who fails to obey summons for

the attendance as a witness or other

persons or for the production of books,

plans and other documents or who,

having complied, refuses or fails to give

his correct name and address and to
answer truthfully all questions that may

be lawfully put to him commits an offence

and shall be liable on conviction to a fine

not exceeding One Million shillings or to
imprisonment for a term not exceeding

Twelve months or to both.

To give commission power

to compel witnesses

7Submissions of the National Cohesion and Integration Commission



Clause 10 (2) of the

bill proposes the

establishment of 9

regional o{fices in
the country to be

administered by a

Commissioner

NCIC recommends that the words

'administered by a Commissioner' be

removed from Clause 1O(2)

The term administer as

proposed may cause a
conflict between the

Commissioner and the

Chief Executive OIIicer of

the Commission with
reference to their
functions.

Clause 15 of the bill
proposes the term of

offrce of the

Chairperson and

members of the

Commission for a

term of three years

and are eligible for

re-appointment for

one further term

only.

NCIC recommends that the current
provision that provides for a single term of

Six years be retained

I
L

t

Clause 17 on

removal from olfice

NCIC recommends that the bill adopts the

provisions of the Constitution with
regards to removal from offrce of the

Chairperson or Commissioners

Clause 24

Secretary

Commission

on

to

the

the

NCIC recommends that there be included

qualification for the person seeking to be

Secretary to the Commission. The

qualifications should include

a. Holds a Masters from a universit5r

recognized in Kenya;

b. At least ten years proven

experience at management level;

Amendments intended to

streamline the

appointment of the

Commission Secretary and

to provide for the required

qualifications

To align the

Constitutional

on Commissions

act with

provisions

To align the provisions of

Article 251 of the

Constitution l

I

Submissions of the National Cohesion and Integration Commission 8



c. Has extensive eLperience in public

administration and/or public

service.

Clause 47(1) of the

bill changes the

naming of the

offence of hate

Speech to Ethnic or

racial contempt.

The title of the offence of hate speech

should be retained as per the current act.

NCIC also recommends the expansion of
the definition of the offence ofhate speech

to include coded language, vililication of
others etc.

T'lee proposed clause to read as follows:

A person who -

(a) uses tireatening, abusive,
insulting, vilifying words or behaviour,
displays any written material or
disseminates any ideas based on ethnic
superiority;
(b) uses coded language, acts or
makes gestures;
(c) publishes, posts or distributes
material in the print, electronic or social
media

Hate speech is an

internationa-lly and

regionally recognized term

and offence.

Nationally the offence hate

speech is widely recognized

by Kenyans and renaming

it will lead to confusion and

poor interpretation

9Submissions of the National Cohesion and Integration Commission



(d) presents or directs the public
performarrce of a play with gestures
depicting ethnic hatred;
(e) distributes, shows or plays a
recording of visual images or provides,
produces or directs a programme which-
(i) depicts ethnic propaganda or
stereot5ping; or
(ii) contains gestures depicting ethnic
hatred; or
(iii) is threatening, abusive, insulting
or vilifies others or involves the use of
threatening, abusive, insulting or vilifoing
words or behaviour;
(0 wears or engages in the display of
clothing, signs, flags, emblems and
insignia,
with the intention to incite or stir up

ethnic hatred or having regard to all the

ctcumstances, ethnic hatred or social

strife is likely to be stirred up, or social

cohesion is likely to be disrupted, or show

serious contempt for, or severe ridicule of,

or incite acts of violence towards a person

or group of persons, or towards any

property of that person or group of
persons, commits al offence.

Submissions of the National Cohesion and Integration Commission 10



Clause4T(2)

niilantains- the

punishment of the

offence committed

to a fine not

exceeding one

million shillings or

to imprisonment for

a term not exceeding

ttrree years or to

both

NCIC recommends the punishment to be

enhanced to a fine of not less than five

million and to a term of imprisonment of

not less than five years of both

NCIC also recommends the inclusion of a

new clause as follows: -': . , .-

sAny print, electronic, digital and social

media, or other media enterprise that
publishes or otherwise disseminates any

of the acts under subsection (1) on any

platform commits an offence and shall, on

conviction, be liable to a fine of not less

thatq _ ten million shillings or to

imprisonment for a term of not less than

ten years, or to both."

"any licenced media enterprise shall upon

conviction have their licence revoked"

"Any person convicted of an offence under
this section shall not be eligible to hold any
public nominative or elective office for a
period of five years."

NCIC also recommends the retention of

the offence of ethnic or racial contempt as

provided in the current NCI Act No. 7N to

be added as Clause 48 to read as follows:

Any person who utters words intended to
incite feelings of contempt, hahed, hostility,
violence or discrimination against any
persorL Sroup or community on the basis of
ethnicity or race, commits an offence and

To act as a deterrent

Submissions of the National Cohesion and Integration Commission 11



shall be liable on conviction to a fine not
exceeding one million shillings, or to
imprisonment for a term not exceeding five
years, or bth.

A newspaper, radio station or media
enterprise that publishes the utterances
referred to in subsection (1) commib an
offence and shall be liable on conviction to a
fine not exceeding one million shillings

Clause 60 on where

conciliation fails

NCIC recommends

procedure of hearing

conciliation has failed.

Ttre clause would there read:

2) The chairperson of the Commission

may establish hearing panels each

consisting of three members of the

Commission to deal with, hear and

determine the complaints admitted for

hearing.

(3) The panels established under

subsection (2) shall exercise ajl the

powers a:rd shall perform all the duties

and functions of the Commission in

relation to any matter before the pa:rel.

(4) Members of a panel established under

subsection (2) may, if necessar5r, consult

provlslon

a matter

ofa
where

To provide for the

procedure of hearing a

matter where conciliation

has failed

Submissions of the National Cohesion and Integration Commission 72



with other members of the Commission

for purposes of ensuring consistency of
decisions of the Commission.

Clause

offences

72 on NCIC recommends enhancement of the

penal provisions to a fine of one million
shillings or to imprisonment for a term

not exceeding three years".

To enhance the

provided which

lenient

penalty

appears

Clause 84

regulations

on NCIC recommends that the power to
make regulations should be given to the

Commission in consultation with the

Cabinet Secretary.

The NCIC proposal qdll

allow the NCIC to lead the

process of preparation of

regulations.

Submissions of the National Cohesion and Integration Commission 13
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AC.lLDDl37l1l46

The Clerk of the National Assembly
(- lerk's Chambcrs, Parliamcnt Buildings
P. O. Box 41842-00100
NAIROBI

ATT: Serah M. Kiokq MBS

RE: WRITTEN SUBMISSIONS ON THE NATIONAI. COHESION AND INTECRATION
BItL (NATIONAt ASSEMBTY BILI- NO.74 OT 2023)

Reference is made to your letter dated l6'r' April, 2024 and referenced No.
NA/DAACPC/NC-EO/2O241061 requesting this Office to provide written submissions on
the proposed National Cohesion and lntegration Bill (National Assembly Bill No.74 of
2023).

We have scrutinized the contents of the Bill and we note that-

Part l-Preliminary provisions

LJnder section 2 of the Act, the terms "discrimination", "employment" and
"establishment" are defined; but not defined in the Bill. lt is important to have these lerms
defined in thc Bill as they have been used throughout the Bill and have not been defined.

Clause 2 of the Bill aims to expand the definition of the term 'ethnic group" to include a

broader range of identifiers such as clan, nationality, ancestry, and more, compared to
the Act which defines it primarily in lerms of color, race, religion, or ethnic; or national
origins. Additionally, the Bill proposes to enhance the interpretation of "ethnic rclations"
to include a wider spectrum of interactions like social and clan relations, compared to
the Act whi<-h primarily focuses on racial, religious, tribal, and cultural interactions. This
interpretation helps to cover all possible areas to which ethnic relations apply.

Moreover, whilc the Act lacks provisions for pcacc building, the Bill dcfines "peace
building" and includes interventions to prevent conflicts and promote peaceful relations,
aligning with constitutional principles. The aspect of peace building lras also been
in<:luded in the objects of the Bill and as a function of the Commission. I his is a

progressive proposal because peace buildrng revolves around developing s<-r<:ial capital
and political relations across ethnic, religious, trational and racial boundaries. This
process rncludes violencc prevention, conflict management, resolution or transformation
in line with the objects of the Bill.

30th May 2024
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Pafl ll- Establishment, Functions, and powen of the Commission:

scction 16 (t) of the A<;t allows branches to bc established arrywhere in Kenya, whire
clause 10 (2) of the B ill <:ategorically proposes the establishnront of rrine regiorril offices.
Further, < lauso 11(1) of the Bill proposes that the Conrnrission be constituted by a
chairPcrson and eighl other membcrs, which is an increase of thc prembership from the
seven conrmissioners provirled uncler ser.tion 1Z(l)(b) of the Act.

lhe Act r.rrrcler section 2(r (2) (b), on the p<lwers of the Conrrrission to publish names of
persons or irlstitulions ass<lciated with underrrrirring ethnic relali<uts or discrimination,
may be in<:onsistent with Parl lV of the t)ata protection Act (Cap 4.1 lC) on the principles
and obligations of personal data protection. This has been onrilted in clause 6 of the Bill
on the powcrs of the Commission and therefore solves thc legal issues prescnted by
section 26 (2) (b) of the Act.

Furthernrore, the grounds for vacancy in the Commission's office under section 22(11 of
the Act, have been expanded in the proposal under clause 16 of the Bill to include serious
violations of the constitution or prescribed codes of conducl and incompetence or
neglect of duty.

The Act does not address conflict of interest, whereas the Bill under clause 30, proposes
procedures to handle conflicts of interest. This proposal is in line with Chapter Vl of the
(-onstitution and also prescribes. on contravention of this provision and on conviction, a
penalty of a fine not exceeding three million shillings or to imprisonment for a term not
exceeding seven years or to both.

Pafi lV- Discrimination and Negative Ethnicity

section 7(2) of the Act, provides that no public establishment shall have more than one
third of its staff from the same ethnic community. Clause 41 (21 of the Bill modifies thc
provision on ethnic representation in public entities, by proposing to reduce the allowed
represenlalion from one third to one fifth of staff from the same ethnic community. We
wish to draw the atention of the committee to the following provisions, which they
should take into account as they consider the amendment:

(i) Section 5(2) of the Employment Act (Cap 226) providerthat, an ernployer shall
promote equal opportunity in employmo.\r - and ' striv'e '-td eliminate
dis<:rimination in any employment policy or practice.

(ii) Article 232 (lXh) and (iXii) of the Conslitution provides that the values and
principles of public service include representation of Kenya,s diverse
communities; and affording adequate and cqual opportunities for
appointment, training and advancement, at all levels of the public service, of
the members of all ethnic groups.

Wc further note that Article 56 (c) of the c-onstitution, provides that the srate shall put in
place affirmativc action programmes desigrred to ensure that minorities and marginalised
Broups are provided special opportunities for access to employmcnt. The Bill in clause
42 raises an inconsistency with the (.onstitution by not providirrg for the exemption of
the special < ircumstances under which marginalized groups may be employcd.

t he proposals under this uill do not deviate too far from the provisions of the Act. lt is
our considcred view that amendments to the National Cohesion and lntegration Act, (Cap
7N) may suffice, as opposed to repealing and replacing llre Act.
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We therefore propose that amendments to the Act be made-

(i) in section 2 by inserting the definition of "peace building" as has been proposed
in clause 2 Bill;

(ii) in Part l, by inserting, a new section immediately after section 2, to provide for
the objects of the Act, as proposed in clause 3 of the B ill;

(iii) in section 7(2), taking into account our proposal above;

(iv) in section B(1), to provide for an exemption of the special circumstances under
which marginalized groups may be employed, in line with Article 56 (c) of the
Constitution;

(v) in section '16(1), to introduce the establishment of the nine regional offices as
proposed under clause 10 (2) of the Bill;

(vi) in section 22, by inserting the additional grounds for declaration of a vacancy as
proposed in clause 16 (c), (i) and (j) of the Bill;

(vii) by deleting section 25(2) that provides for the objects and functions of the
Commission, and substituting with the proposal under clause 5 of the Bill;

(viii) by inserting a new section after section 36 of the Act to provide for conflict of
Interest as proposd in clause 30 ofthe Bill; and

(ix) by deleting section 26 (2) (b) which raises constitutional issues and inconsistency
with the data protection laws.

Further, the policy direction lies with the Ministry of lnterior and National Administration.
To this end, we have forwarded a copy of the Bill to the Ministry for their concurrence,
prior to finalization of the Bill.

We trust that this is in order.

Hon. S

soUCtToR ENERAT

Copy to: Hon. l.B.N Muturi, EGH
Attorney-Genera I

[. M. Murila
Chief State Counsel
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DOJ/CONF/UW3/92VOL.V a
The Clerk of the National Assembly
Main Parliament Building
P.O. Box 41842-00100
NAIROBI

3'd May,2024

r- { r 'r
il i)

Attn: Ms. Serah M. Kioko

RE: COMMENTS ON DRAFT NATIONAL COHESION AND INTEGRATION BILL NO. 74
oF 2023

The above subiect matter and your letter Ref. NA/DAAGPC/N CEO/2024/O6[| dated l6'h

April 2024 refer. 
I
I

\\/e hope thr lel'pl finds vou well. We lvrite to off:: i our corrrrrelrts anci objervations cn
the Dratt National Cohesion and lntegration Bill No. 74 of 2023, which is currently under
consideration by the National Assembly. A, a critical stakeholder in our nation'J progrers.

we believe it is crucial to provide feedback on thir significant legislative initiative aimed at

promotinS national unity and social integration.

Firstly, we commend the efforts of the National Assembly in drafting legislation that seekr

to strengthen the fabric of our society and enhance social harmony. The objectives

outlined in the draft bill are undoubtedly cornmendable and reflect the aspirations oi our
diverse population.

l-{aving reviewed the draft bill, we would like to share the following commentJ and

sugtestioni:

Definition and Sco;:re: The bill should provide clear and comprehensive definitions of k.,.y'

tcrms such as "national cohesion" and "integration" to avoid ambiguity and errsrrre

consistent inferpret3tion across different sectorJ and regions.
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2. lntpiementation Mechanisms: lt would be beneficial to elaborate on the pracfical

implementation rtrategies and mechanisms that will be employed to achieve the goali
outlined in the bill. Clarity on roles, responsibilitieJ, and ceordination among relevant
government bodies and Jtakeholder5 is essential for effective implementation.

3. lnclusivity and Participation: The bill should emphasize inclusivity and active participation
of all tegments of society, including marginalized groups, in fostering national cohesion.
Provisions for public consultationi and eagagernent during policy formulation ar,d

implementation stages would enhance ownership and effectiveness.

4. Monitoring and Evaluation: lncorporating provisions for regular monitoring and

evaluation of the bill's impact and outcomes il vital. This will enable policymakeri to assesJ

proSreJs, identify challenges, and make necesJary adjustments to policies and interventions.

5. Education and Awareness: Strengthening initiatives related to education and public

awareneiJ campaisns on the importance of national cohesion and integration should be a

key component of the bill. lnvesting in educational programJ that promote intercultural
understanding and respect for diversity is essential for long-ternr iuccesi.

ln conclusion, we urge the National Assembly to consider these comments and ruggestiont
Curing the deliberations on the Draft National Cohesion and lntegration Bill. lt ir

imperative that the final legislaticn reflects the diverse needs and arpiraticni of our iociety
while oromoting unity and inclusivity.

"lr':r:rk 
',r.,, rrrr the r'rnoo:lunitv ta cro.rid,o ie".rrba,:k on thir i1r:6r".rrrt iF',islirtive ii;ir,:;r'.

\^/e r.inrdir, cornmitt€d to tuppcrtinS eftbrts aimed at b'uilding a .oheiir.re and integlatcC
n 3tion -

MARY M. WAIRAGU
CHIEF STATE COUNSEL & Ag. CEO
VICTIM PROTECTION BOARD
FOR: SOLICITOR 6ENERil.

Copy to: The l-lon. Attorney Ceneral

The t.lon. 5olicitc.r General

[t'i
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AG/LDD/37A/46 )tb- ln July,2024

Mr. Samuel Nioroge
The Clerk of the National Assembly
Clerk's Chambers, Parliament Buildings
P. O. Box 41842-OO1OO
NAIROBI a'yloa-12'f'
ATT: Senh M. Koko, MRS

RE: THE NATIONAL COHESION AND INTEGRATION BILL (NATIONAL ASSEMBLY BILL
NO.74 OF 2023)

We are writing in reference to a letter dated 2Oth June, 2024, under Ref. No OplCAB.l/41.
and ours of Ref. No AC/LDD/37/|/46 dated the 3O,h May, 2024, with regards to the
National Cohesion and lntegration Bill, No 74,2023.

The chief of staff and the Head of Public Service has made proposals for the review of
rpecific clauses of the Bill, which we hereby forward for your consideration.

We trurt this is in order.

olt .il.|l ?8:4
J JE

Copy to: Hon. J.B.N Muturi, EGH
A orn -Ceneral - <,'?
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L M. Murllla
Chief State Counsel
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Lcl' I{ri cr"

EXECUTM OFFICE OF THE PRESIbpnr

CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

Tclcgraphic Addrcss
'f clcphone: +25 4-20 -2227 436

Whcn rcplying plcasc quotc

n"r.No.OP1CAB..U4l..
rnd dllc

STATE HOUSE
P.O. Box 4053D{0lfi)

Nalrobi, Kenya

),,,Q!!. J.vts,..?W{......

Clerk of th ational Assem blv
Par
NA

liam uildings
BI

: THE NATIONAL COHESIUN AND INTBGRATION BILL. N074.2023

Refer to the above Bill which is cun'ently before the National Assernbly undergoing

public participation. The Bill contains provisions which in our view encroach on the

Constitutional mandate of H.E. the President under Atticle 132. In addition, the Bili

at Section 5 assigns the Cornmission the function of developing policy which is the

function of line Ministlies or State Departments and not Cornmissions.

In view of the above, the following are the specific sectious and clauses of the Bill

which we propose for deletion or changes:

t. PARTI_PRELIMINARY

Section 3 - The Object of the Act

(a)give cffect'to Articles 10 and 27 of the constitution on the prornotion of

national unity and n on-cliscrimination;

The Bill cannot "give effect" to Alticle 10 &27 on only two (2) National values

ancl Principles of Governance. Instead it should focus on promoting national values

1

u
Cl



specific to the Commission's mandate which include: national unity, inclusiveness,

equality, equity and non-discrirnination. We thetefore recommend that section 3(a)

should read -
(a) promote the values under Article l0 on national unity, inclusiveness, equality,

equity and non-discrimination; and Article 27 of the Ccrnstitution on national

unity arrd non-discrimination:

2. PART II - ESTABLISHMENT OF THE NATIONAL COHESION AND

INTEGRATION COMMISSION

Section 5 - Functions of the Commission

(f develop policies for the promotion of national values and principles of

governa nce;

We propose that this section, 5(f) be deleted in its entirety as a functiorr of the

Comrnission. 'fhe functions of the National Cohesion and Integration Comrrrission

are enforcement/oversight and not policy development,

Promotion of National Values and Principles of Governance is a critical

constitutional mandate whose realization is one of the key functions of tsl.E the

President under Article 132(lXc)(i). Under this Article, the Presideot is reqr.rired to,

once every year, report in an address to the nation, on all the measures taken and the

progress achieved in the realization of the national values, refemed to in futicle 10.

The Executive Office of the President (EOP) facilitates delivery ofthis mandate. As

part of this mandate, the EOP is responsible for developing policy and coordi nating

its implernentation (Sessional Paper No. 8 of 2013 on National Values and Principles

of Governance). The function of developing policy on National Cohesion and

Integration is assigned to the Ministry of Interior and National Adrni nistration.

This is therefore to request Patliarnent to review the proposed fi--rnctions of the

Commission with a view of ensuring that they do not contradict the Constitution or

duplicate functions performed by other institLrtions. Undel Articla 131,132,232
2



and 234 of the Constitution, the mandates of promotion of National Values and

Principles of Govemance (Article f0) and Values and Principles of the Public

Service (Article232) are clearly assigned. In addition, the Commission should focus

on enforcement and not policy making.

ARTHUR A. OSIYA, CBS
FOR: CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE

-:

Copy to: The Attorney General
Office of the Attorney General and,/

,/ Department of Justi ce

Shelia House

NAIROBI

The Chairperson
Comrnittee on National Cohesion & Equal Opportunity
Parliarnent Buildings
NAIROBI
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DNGi
N.ttronal Cen<I,r ancl
[(lu,rlrty ( ()n]Dris5ior)

trttl
NGEC/Ag.CS/NAS/VOL r (16)

Mr, Samucl Njoroge
The Clerk r,,i'the National AssemblS,
Clerk's Chambers
Parliament Building
P.O. Box 4r842-ooroo
N,\IROBI

(\ ui) \

cna(ltarliome ttt.go.i:q

Paul Kuria, OGIV
As. C()IUIIISSION SECRETARYi CEO

National Gender and Equality Commission

tst Floor, Solution Tech Place, 5 longonot Road, Upper Hill, Nairobi
P.0. Box z75rz-oo5o6 Nairobi, Kenya.

landline: +254 (ozo)3zr3roo
Mobile: +254(ozo)375roo

Toll Free: o8oo7zor87
Email: info@ngeckenya.org

www.ngeckenya.org
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CQtrII4ENTS ON THE NATIONAL COHTT.SION AND INTEGRA'IION BILL. 2oe3 LI r r(NATIONAL ASSIIMBLY BILIS NO. za OF zozr) ,1y\L t . w

Fefet'ence is tnadc to your call fol thc submission of menroranda on the National Cohesion and
Integratic)n Bill :o23.

Section 8 G) of the National Gender and Equality Co,nrnission Act, No. 15 of zorr nrandates
thc Commission Io,'ntonitor', Jacilitate and aduise ,,!! Lhc integration of tlrc principles oJ'
equaLiry and Jieedont ft'ont discrtminotrbn in all national and county policies, laws, arul
o<1t rittistratiue t'egulohbns in all public and priuatc insfrtuhons';

ln line with iis nrandate, the Commission presents to you a memorandum analyzing the
prop()sed .,.ineildrnents arrd ,rrakirrg proposals vrhere necessary.

Yours Sinccr cly,

_.r--.1!.,,._ __.---* --'*

2 5 iUN 2024
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MEMORANDA: TTIE NATIONAI COHESION AND INTEGRATIoN BILL No 74 oF 2c,23

PROPOSED AMENDMEN]S

The term has not been defined but
has been applied in the Bill

The term affirmative action is
proposed in our comments to
replace what is termed "positive
discrimination" or "exceptiotrs to
discrimination"
e.g. Clause 4z , 44 and q8

s/No CfA.USE JUSTIFICATION

1 Interpretations
New proposed terms

Define the term
Discrimination as follows-;
Discrimination is the process of
making unfair or prejudicial
distinctions between people based
on the groups, classes, or other
categories to which they belong or
are perceived to belong, such as
race, gender, age, religion

Clause 3.
The object ofthis Act is to-
(a) give effect to Articles ro and z7
of the Constitution on the
promotion of national unity and
non-discrimination
b) provide a framework for the
promotion of national cohesion,

2

and eace-unl

Affirmative action is defined as
a set of procedures designed to;
eliminate unlar,,.ful discrimination
among applicants, remedy the
results of such prior
discrimination, and prevent such
discrimination in the future.

Amend g(tXa) by substituting the
subclause with the following-;

(a) To provide a framework for.the
promotion of non-discrimination
on ethnic grounds

Article zZ(6) of the Constitution
contemplates a comprehensive
legislative framework designed to
redress any disadvantage suffered
by individuals or groups because of
past discrimination on all grounds
as provided for in Article zZ(+).

onl andAS cts of Ethnici

Affirmative action

The proposed Bill seeks to legislate

2



building;
(c) provide mechanisms for co-
ordination and implementation of
interventions aimed at promoting
national cohesion and peace-
building;
(d) prornote the values and
principles of public service set out
under Article 232 of the
Constitution; and
(e) advise the government on the
rnatters peftaining to paragraphs

to d)a

discrimination on ethnic grounds
and not on all grounds.

The country needs to
implement Article zZ(6) a
comprehensive Equality and
Non-discrimination Law
(framework)-

The object ofthe Bill is to
eliminate discrimination based on
ethnic grounds and does not
extend to all the grounds in Article
27@)

3 Clause 5 Functions ofthe
Office

r. The functions of the Commission
are to-
(e) promote-
(i) under Article z7 of the
Constitution, the elimination of all
forms of inequality and
discrimination

Amend clause 5(r)(e )by inserting
after the phrase "discrimination"
the following "on ethnic grounds"

4 Clause ro
Headquarters and Regional
Offices

ro. ( r) The headquarters of the
Commission shall be in Nairobi.

(z) The Commission shall establish
nine regional offices in the country
to be administered by a
commissioner

Amend ro(z) by rephrasing the
same as follows-;

(z) The Commission shall establish
offices as deemed necessary in the
country.

The rationale for 9 of{ices is not
clear. The Commission may need
more offices as justifiable.
Nevertheless 9 sl-rould be the

Commissioners are non-
executives and policy makers.
They are not administrators in line
with the Mr.uongozo code on
Governance.

The Bill establishes a secretariat in
clause z4 under a Commission

mlnlmum.
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Secretary and provides for the staff
in clause 26. The secretariat as the
implementers under the Secretary
will be in charge of the day-to-day
business of the Commission.

5 Clause rr
Membership of the
Commission

tr. ( r) The Commission shall
consist of a chairperson and eight
other members nominated by the
President and approved by the
National Assembly in accordance
with the First Schedule.

(z) The commissioners shall, at
their first meeting, elect a vice-
chairperson who shall not be of the
same gender as the chairperson.

(3) In appointing members to the
Commission, the principles of
gender equity, ethnic and regionai
representation shall apply.

The Bill needs to be clear on the
actual membership of the
Commission as a guide/ criteria to
the selection panel established in
the First Schedule. The holders of
the office should be representatives
of relevant interests. As drafted, it
is ambiguous and creates room for
abuse.

Amend rr(r) by inserting a new
subclause (rXA) on the
composition of the Commission by
office

To comply with Mwongozo code of
Governance and Article 54(z) of
the Constitution.

Amend (3) by inserting the phrase
", fair representation of disability"
after "equity"

6 Clause r4
Powers of the Chairperson

t+. ( t) The Chairperson shall -
(a) preside over all the meetings of
the Commission;

Amend r4(r) by inserting after the
phrase "Commission" the following

"and in the absence of the
Chairperson, the members present
shall elect one of them in
accordance with paragraph 4 of the
Third schedule"

To align with paragraph 4 in the
third schedule

Third Schedule- provisions as to
the conduct ofbusiness and affairs
of the Commission

4. The Chairperson shdl preside
over every meeting of the
Commission and in the absence of

4



the Chairperson, the members
present shall elect one of their
number who shall with respect to
t'hat meeting and the business
transacted thereat, have all the
powers of the Chairperson.

7

16. The office ofthe Chairperson or
a member of the Commission shall
become vacant if the holder -

(h) is unable to perform the
functions of the office arising out

cal or mental infirmiof h

Clause 16
Vacancy

Amend clause t6(h) by deleting the
entire sub-clause without any
replacement

8 Clause z5
Removal ofsecretary

z5(r) The Secretary may be
removed from office by the
Commission in with the terms and
conditions of service, for -
(a) inability to perform the
functions of the ofEce arising out
of physical or mental infirmity;

Amend clause z5(r)(a) by deleting
the entire sub-clause without any
replacement

The provisions are prejudicial and
discriminatory to persons with
physical and mental disability.
The Convention on the Rights of
Persons with Disabilities (CRPD)
provides for reasonable
accommodation to enable such
persons deliver on their mandate
competitively with others.

9 Clause 4r
Discrimination in Emplolnnent

4r. (r) A public entity shall ensure
representation of the diversity of
the people of Kenya in the
employment of staff and shall
afford adequate and equal

5
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opportuntttes tor appolntment,
training and promotion at all levels
of public service to members of all
ethnic groups
(z).........
(s).........
(+).......
(S) A person who contravenes this
section commits an offence and is
liable, on conviction, to a fine not
exceeding five million shillings or
to imprisonment for a term not
exceeding three years, or to both

Amend sub- clause(s) to align with
Section 87 of the Employment Act.

Section 5 of the Employment Act
prohibits discrimination in
employrnent. The Section does not
prescribe a penalty for the offence
but Section 87 provides for
general penalty which is a fine of
fifty thousand or imprisonment
not exceeding three months or
both

Section 87- Emplolrnent Act

82. General penalty and
offences under other laws
(, A person, other than a child,
who commits an offence under this
Act, or contravenes or fails to
comply with any of the provisions
of this Act for which no penalty is
specifically provided shall be liable
to a fine not exceeding fifty
thousand shillings or to
imprisonment for a term not
exceed three months or to both

10,

Exceptions to discrimination in
emPlol.rnent

+2. (r) It shall not be deemed
discriminatory under this Part
where, having regard to the nature
of the emplol'rnent or the context
in which it is carried out-;

Clause 4z Amend the sub-title by
substituting it with "Affirmative
action"

Discrimination as defined in above
has a negative through and
through and no exception or
justification can sanitize it

11.

Discrimination in
membership organisations

43. (1) An official, member,
employee, assign or representative
of a registered organization shall

Clause 43 Amend clause 43(4) by
substituting the phrase "given
religious persuasion or profession"
with "a specific grouping"

"Grouping" is a set of people that
have something in common.

Subclause (4) is too limiting i.e. on
religious persuasion or profession.

The law should not be seen as
limiting and infringing on people's
right to association especially if
they have things in common.

6



not discriminate against a person
who is not a member-

(a) in the terms in which it is
prepared to admit the person to
membership; or
(b) by refusing or deliberately
omitting to accept the person's
application for membership.
(z)
(s)..................
(4J Subsection (r) shall not apply
to cases where membership is
limited to a given religious
persuasion or profession

12. Clause 44
Discrimination by other agencies.

+4. (r) A public or private body
shall not discriminate against any
person in the provision of services.

(z) Subsection ( r) shall not apply

(a) where it is proven that the
alleged discriminatory act is a
necessary requirement in the
nature ofbusiness transaction and
there is no alternative way of
realising the desired goal; or

Amend clause 44(z) by
substituting the phrase " a
necessary requirement" with "an
affirmative action"

13 Clause 48
Exceptions to discrimination,

Amend the subtitle by substi
"exemptions to discrimination"
with "AfErmative action"

tuting
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+8. ( r) Nothing contained in this
Part shall render unlawful anv act
done-

,4.
Matters that may be
investigated

49. A matter may be investigated if
(a) it is of such serious nature that
it warrants an investigation; or
(b) it concerns a possible
contravention in relation to a class
or group of persons

Clause 49

Amend clause 49 to specifically
state the matters the proposed
Commission can investigate i.e.
jurisdiction in investigations
(whether another Agenry.has the
same or similar mandate) and the
limitation of jurisdiction e.g.
Criminal offences or matters
already before court.

e rationale is to ensure that
there is no overlap of mandates.
E.g. section z9 of the National
Gender and Equality Act provides
as follows-;

29. Jurisdiction in investigations
(t) The Commission shall
investigate any complaint, or on its
own initiative, investigate any
matter relating to equality and
freedom from discrimination in-(a) relation to any person,
(b) a public office or a private
institution; or
(c) any other body or agency of
the State.
In this case the National Gender
and Equality Commission has the
power to investigate all complaints
on issues of equality and
discrimination including on Ethnic
grounds.

Th

8
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When replying please quote

Ref. : ODPP/HQ/ CAM fi / oo77 Date: z3d April, zoz4

Mr. Samuel Njoroge,
Clerk of the National Assembly,
National Assembly of Kenya,
Parliament Buildings,
P. O. Box 4r842-ooroo
Nairobi.

Dear Mr. Njoroge,

RE: WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO .74 OF 2023)

Reference is made on your letter Ref. NA/DAAGPC /NCEO/zoz4,/o59 dated r6s
April, zoz4.

We extend our sincere appreciation to the Standing Committee on National
Cohesion and Equal Opportunity for affording us the opportunity to provide
written submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of zoz3).
Attached herewith, please find our meticulously prepared submissions to the Bill.

We trust that these contributions will be thoughtfully considered by the esteemed
Committee.

ort and cooperation in advancing matters ofThank you for your un
national importance.

Yours Sincerely
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WRITTEN SUBMISSIONS

ON

I'HE NATIONAI, COHESION

INTEGRATION BII,L

(NATIONAL ASSEMBLY BILL NO. 74 OF 2oz3)



r. IN'l'R()l)UCl',l'l()N

The Office of the Director of Public Prosecution (ODPP) received a letter dated

r6th April, zoz4, Ref. NA/DAAGPC/NCEO/zoz4/o19 requesting the ODPP

to submit written submissions on the National Cohesion and Integration Bill

(NationalAssetnbly BiII No. 74 of zoz3)

The Office of the Director of Public Prosecutions is established under Article
l^SZ(l-l-) of the Constitution of Kenya, 2o1o to exercise state powers of
prosecutions while having regard to the public interest, the interests

of the administration of justice and tae need to prevent and avoid

abuse ofthe legal process.

Many international treaties, no[ns and conventions consider the right to

freedom of expression as a cornerstone human right. This is because freedom of

expression enables other fundamental rights such as the right to peaceful

assembly and the right and opportunity to vote. However, the right to freedom

of expression is not without limitations. Article zo(z) of the International

Covenant for Civil and Political Rights ICCPR provides that any advocacy of

national, racial or religious hatred that constitutes incitement to discrimination,

hostility or violence shall be prohibited by law. This freedom is also limited

under Article gg(z) of the Constitution of Kenya, zoro.

ln 2oo7, more than half a million Kenyans were displaced from their homes and

about looo people died as a result ofpost-election violence. There was then a

resultant need for hastened legal and constitutional reforms to ensure that the

country does not revert to such a tumultuous period. The National Cohesion and

Integrated Act number rz of zoo8 was enacted as a result in order to criminalize "
hate speech. Following the promulgation of the constitution of Kenya, 2o1o

2



freedom of expression was limited to oust hate speech under article Sz(z) (c).

As time progressed, there has been a shift of hate speech from mainstream

media to the social media platforms. The use of social media in Kenya keeps on

increasing and so does the prevalence of hate speech. During the zor3 and zotT

general elections, a huge number of cases related to threats and incitement to

violence were reported on social media platforms. It has therefore become

necessary to carry out legislative reforms on hate speech and related laws to

bring them in line with the new Constitution and to cover online incidences of
hate speech.

The Bill seeks to align the Act with the present constitutional dispensation and

structure of Government by repealing the National Cohesion and Integration

Act (No.rz of zoo8) whose enactment was before the promulgation of the

Constitution of Kenya, zoro. The Bill brings a lot of changes for instance,

Section 63 of the National Cohesion and Integration Act Number rz of zoo8

which is sought to be repealed, has been replicated in Section 7z of the proposed

Bill Number 74 of zozg pending before the National Assembly save that the

punishment proposed has been increased from Kshs. 2oo,ooof - in the current

Act, to Kshs. 5oo,ooo/= in the Proposed Bill for the offence of interference with

witnesses and victims who have made complaints to the commission. This

shows the seriousness with which hate crimes are taken. This is very

commendable because hate speech needs to be tackled effectively to ensure it
does not lead to mass atrocity crimes such as genocide.

Therefore, the ODPP supports these legislative reforms aimed at harmonizing

the law with the existing realities in the digital era. In exercise of the powers

under the Constitution as read together with the provisions of Section 5 of the

Office of the Director of Public Prosecutions Act. No. z of zor3, the ODPP hereby

3



2. o()NINll.:N'l's

advises the National Assembly through the Clerk as hereunder: -

(A) "Ethnic grounds" [Under section z]
1. means any of the following grounds, namely colour, race, religion,

nationality or ethnic or national origins; "ethnic group" means a group of

persons defined by reference to colour, race, religion, clan, nationality, ethnic

origins, national origins, ancestry, social or culfural experience, language or

dialect; "ethnic relations" include racial, religious, social, tribal, clan and

cultural interactions between various communities, and the words "ethnic" and

"ethnicity" shall be construed accordingly;

2. The preamble of the Bill reads "AN Agt of Parliament to outlaw

discrimination on ethnic grounds; provide for the establishment of an

institutional framework for national cohesion and peace building; to establish

the National Cohesion and Integration Commission".

3. Discrimination on grounds of gender is a complaint that is also prevalent

especially during the election period. As the bill is aimed at fostering cohesion,

ethnic grounds should be widened to include discrimination on basis of gender

[Article zZ(3) of Constitution of Kenya zoro.

(B) Establishment, functions and powers of the commission

[section 4]
4. The current law [No.rz of zoo8] provides in section 16 that "Subject to the

provisions of any other written law as to the meetings of the Commission, the

Commission may hold its sittings at any place in Kenya".

4



S. This is silent under section 4 of the new [Bill number 74 of zozg]. The new

Bill needs to specifu where and how meetings may be held.

(C) Terrn of Office (section 15)

6. Article zSo(6) (a) provides that a member of a commission, or the holder

of an independent office- (a) unless ex officio, shall be appointed for a single

term of six years and is not eligible for re-appointment; and (b) unless ex officio

or part-time, shall not hold any other office or employment for profit, whether

public or private.

7. Section 15 of the bill provides that the Chairperson and members of the

Commission shall be appointed for a term of three years and are eligible for re-

appointment for one further term only.

8. To bring the proposed provisions relating to appointment in line with

constitution we submit that the three (3) years term is too short. The

Commissioner and Members should serve at least six (6) years non-renewable

term and there should be a provision that they should not hold any other office

or emplol.rnent for profit.

(D) Procedure for rernoval of a commissioner from office

lSection r7I

9. Section 17 G), (2), (g) and (4) states that person desiring the removal from

office of a Commissioner may present a petition to the President through the

Cabinet Secretary. The Cabinet Secretary, shall within seven days of receipt of

the petition, forward the petition to the relevant Committee of the National

Assembly.

1<r. The Committee shall inquire into the matter and report on the facts to the

President through the Cabinet Secretary, giving its recommendations as to

5



whether or not the Commissioner ought to be removed from office. Where the

question of removing a commissioner has been referred to the relevant

Committee of the National Assembly, the president may suspend the

Commissioner concerned.

11. The President maylift the suspension at anytime and the suspension shall

cease to have effect if the Committee recommends that the Commissioner

should be removed. A commissioner shall be removed from office if two thirds

of the members of the National Assembly vote to remove the member, on the

recommendation of the Committee.

Lz, This is different from Article 251(6) where upon receipt of the complaint

from National Assembly, the president appoints a tribunal. The tribunal shall

investigate the matter expeditiously, report on the facts and make a binding

recommendation to the President, who shall act in accordance with the

recommendation within thirty days.

13. If the bitl is passed as it is therefore, it will have different provisions on

removal of a commissioner and runs risk of being declared unconstitutional.

(E) Protection from personal liability [section z8 (r) and (z)]

L4. Section z8(r) provides that no "matter or thing done by a member of the

Commission or any officer of the Commission shall, if the matter is done in good

faith while executing the functions, powers or duties of the Commission, render

the member officer, employee or agent personally liable for any action, claim or

demand whatsoever".

15. Section z8(z) provides that "any expenses incurred by any person in any

suit or prosecution brought against him or her in any court in respect ofany act

6



which is done or purported to be done by or under the direction of the

commission shall, if the court holds that such act was done bona fide, be paid

out of the funds of the commission, unless such funds are recovered by him or

her in the suit or prosecution".

16. Section z8(r) alreadyimmunizes members and officers of the commission

against suits and criminal prosecutions for acts done in good faith, in the course

of duty.

17. There is no need again to introduce another section where expenses

recoverable in suits or prosecution are to be paid from by the commission

subject to the court finding that the action was done bona flde.

18. If the act was bona fide, then no suit or prosecution should lie against the

commissioners or members of staff. No expenses should be recoverable for acts

in good faith done. Section should therefore be deleted.

19. In case of liability of the commission for its action, section 29 takes care

of that. Under section +(z) (a) the commission is also body corporate capable of

suing and being sued.

(F) Ethnic contempt [section 4Z]
20. (S) In this section, "ethnic hatred" means hatred against a group of

persons defined by reference to colour, race, clan, sub tribe, nationality, ethnic

or national origins.

2r. Religion and gender are very often the basis upon which discrimination

occurs hence the same should be included in this section and in the

interpretation section to otherwise this new law if passed, shall not be able to

punish discrimination on grounds of gender and religion.

7



(G) Investigation and enforcement
22. Section 49 provides that a matter may be investigated if - (a) it is of such

serious nature that it warrants an investigation; or (b) it concerns a possible

contravention in relation to a class or group of persons.

29. There is ambiguity in section +g(t) with respect to who determines how

serious a matter is. Is it the complainant, the commission, the suspect or the

law? The law should provide the nature and seriousness of complaints that the

commission should investigate.

24. We propose that the commission shall investigate and recommend to the

Director of Public Prosecutions the prosecution of any complaints of ethnic

contempt and any offences under this Act or any other law enacted pursuant to

article ro and article z7 of.the Constitution;

(H) Dismissal of stale complaints

z,S. Section 54. (I) provides that the Commission may dismiss a complaint,

and shall notify the complainant accordingly, if the Commission has had no

substantive response from the complainant in the period of twelve months

following a request by the Commission for a response in relation to the

complaint. (z) A complainant may take no further action under this Act in

relation to the subject matter of a complaint dismissed under this section.

26. Sometimes failure to provide a response may not be deliberate and could

be due to reasons beyond the control of the complainant. The law should state

that complaints should be dismissed, where there is no response for twelve

months, and no reasons have been provided by the complainant, for the delay

in providing a response.

E



(I) Enforcement of compliance notices

27. Section 63(1) states that the Commission may apply to the High Court for

an order requiring a person to furnish any information required by a compliance

notlce.

28. There is a bit of ambiguity concerning this clause. What information

would the commission be seeking from individuals? The commission should

have power to investigate and gather evidence using the machinery it enjoys

from the state. Information is a right protected in the Bill of Rights and it may

not be possible to compel someone to give information. Even witnesses in court

give evidence out of their own volition. They can decide not to give evidence, or

submit erroneous information.

29. Section 6g should not require individuals to furnish information but it
should simply create an offence where individuals fail to comply with notices

requiring them to cease acts or omissions causing discrimination.

(J) Power to issue prohibition notices

3tl. Section 64 states that the Commission shall have the power to issue a

prohibition notice directing a person or entity involved in an action or conduct

contrary to national cohesion, integration and peace building to cease such

action or conduct within seven days.

31. In essence this is similar to a judicial review writ of prohibition normally

issued by courts. That being the case, this will amount to usurpation of judicial

authority vested only in courts and tribunals under Article 159(1) of the

constitution.

9



(K) Referral of criminal complaints to the Director of Public

Prosecutions

32. Section 69 provides that "the Commission may, upon inquiry into a

complaint under this Act take any of the following steps - (a) where the inquiry

discloses a criminal offence, refer the matter to the Office of the Director of

Public Prosecution or any other relevant authority;

33. To ensure effective control of prosecutorial functions and criminal

investigations as per the mandate under Article r57, all crirninal comolaints

should be forw ed to the DPP for review and further directions. It is for

the ODPP to then determine and give directions. The commission should not

determine what to do with such complaints because to do that, would be

tantamount to holding a criminal trial.

(L) Failure by
commission

organizations to implement reports by

3,4. Section Zo(r) provides that after concluding an investigation or an inquiry

under this Act, the Commission shall make a report to the State organ, public

office or organization to which the investigation relates.

BS. Section 7o(3) states that the Commission may require the State organ,

public office or organization that was the subject of the investigation to submit

a report to the Commission within a period of sixty days on the steps, if any,

taken to implement the recommendations of the Commission. We submit that

section Zo(3) should be deleted.

g6. State organs are responsible to the people through parliament and file

their reports with the president and parliament. Making it a legal requirement

r0



to submit a report to the commission makes the commission have oversight

roles which might run contrary to the constitution.

37. The commission should carry out recommendations to the relevant

agencies for action and the file its report to parliament. The relevant agency to

which the report was filed will then be accountable to the parliament as to what

they did with the report.

38. Instead of requiring the state organ to file reports, the commission should

use its functions to encourage harmonious inter-agency cooperation and lodge

reports to parliament in addition to utilizing its statutory powers to summon

witnesses and making findings and recommendations to various relevant

agencies including parliament.

39. Indeed section 7o(4) states that if there is failure or refusal to implement

the recommendations of the Commission within the specified time the

Commission may prepare and submit to the National Assembly a report

detailing the failure or refusal to implement its recommendations and the

National Assembly shall take appropriate action.

(M) Offences

40. Section Zo(d) provides that a person who "uses insulting language towards

a Commissioner' member of staff of the Commission or the Secretary when the

Commissioner, member of staffor Secretary is exercising powers or performing

functions under this Act; commits an offence.

41. This section is problematic because judicial precedents and case law show

that the high court has been very protective when it comes to fundamental

freedoms and human rights especially the freedom of expression.

lt



42. In Cyprian Andama v Director of Public Prosecutions & z
ottrers; Article 19 East Africa (Interested P."ty) [zozr] EkIr the court

cited with approval the Supreme Court of the United States decision in New

York Times v Sullivan 376 U.S. zSq 0g64) wherein it was held that "the
circulation of ideas should be uninhibited, robust and wide open in
a democratic societ5r."

45. The court also cited the Ugandan case of Charles Onyango Obbo &

another v Attorney General [zoo+] UGSC 8r where it was stated that the

right to freedom of expression extends to holding, receiving and imparting all

forms of opinions, ideas and information.

44. It is not confined to categories, such as correct opinions, sound ideas or

truthful information. Subject to the limitation under Article 43, a person's

n ntisn th ns

D n sirnplv be e it is thouetrt bv another or others to be
I

foloo or.r.n aarro zr;rrrl-n...,or.ci ol .. In run

45. What amounts to "insult" is undefined and it is therefore difficult for an

individual to freely express oneself without the risk of committing the offence

created by the proposed law. Also refer Cytrrrian Andama v Director of
Public Prosecutions & z others; Article 19 East Africa (Interested

Party) [zozr] EkIr and Robert Alai v Ttre Hon Attorney General &

another fzorZleKl-R

46. It is therefore our submission that section Zo(d) should be deleted as it is

contrary to the memorandum and objects of the Bill and right to freedom of

expression.

l2



(N) contravention of the Act not create civil or criminal wrong.

47. Section 79, provides that a statetnent rnade by a person in the
course of giuing euid.ence before the cornmission shall not subject
such person to ana ciuil or crbninql liabitity except tohere such
statetnentfalse.

48. The current Act had a similar provision under section 65 which provided
that '14 contrauention of this Act does r.ot create any ciuil or criminal
liability except to the ertent expressly prouided. by this Act".

49. We propose that this be modified in the new Bill to read, c
contrquention of this Act does not cre@te any ciuil or critninotl
liability except to the extent eqressly prouid.ed bg this Act or ,,ny
other urittenlaw."

so. This is because cooperation with the commission should not be
criminalized to encourage people give information without fear. Secondly,
perjury and other offences relating to the administration ofjustice have already
been dealt with in the Penal Code tCAp 6Sl.

Mr. Chairman,

In conclusion, hate speech has become rampant with the increased use of social
networking sites. we therefore laud the efforts to come up with a new legislation
that repeals the existing law, to bring hate speech crimes in conformity with the
limitations to freedom of expression set forth in international law and in the
Constitution of Kenya, zoro.

t. CONCl.l-rstON
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It is our hope that all relevant actors shall work collaboratively especially during

the drafting of the bill to ensure there is no ambiguity and to ensure the final law

properly addresses hate speech, national cohesion and peace in the digital age.

Dated zz",rdlril, zoz4

RENSONM. INGONGAg OG\/v

l4
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THE NATIONAL COHESION AND INTEGRATION
BILL,2023

A Bill for

AN ACT of Parliament to outlaw discrimination on
ethnic grounds; provide for the estsbllshmeDt of an
institutional firamework for nadone! coheslon and
peace building; to establish the National Coheslon
and Integration Commisslon; and for contrected
purposes

ENACTED by the Parliament of Kenya, as follows-
PART I_PRELIMINARY

l. This Act may be cited as the National Cohesion
and Integration Act, 2123.

2. In this Act-
"Cabinet Secretary" means the Cabinet Secretary for

the time being responsible for matters rclating to cohesion,
integration, peace-building and conflict nranagement;

"Commission" means the National Cohesion and
Integration Commission established under section 4;

"Commissioner" means a member of the Commission
appointed under section I l;

"development issues" includes issues reiating to
development in socio cultural, political and economic
sectors;

"ethnic grounds" means any of the following grounds,
namely colour, race, rcligion, nationality or ethnic or
national origins;

"ethnic group" means a group of persons defined by
reference to colour, race, religion, clan, nationality, ethnic
origins, national origins, anc€stry, social or culrural
experience, language or dialect;

'tthnic relations" include racial, religious, social,
tribal, clan and cultural interactions between various
communities, and the words "ethnic" and "ethnicity" shall
be construed accordingly;

"peace building" means interventions designed to
prevent conflicts or their escalation; measures to
consolidate peaceful relations through transformative short

Shorr drlc

Int r?Etiiion
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rec'ovcry, mediation and rc'conciliation;

"oublic offlcct'' har ttn rnooning arllSnod m I undor

Arrisli z60 or th€ Conetltutlou and

,,SocrcBry" mems thc Sccretary to tho COmml8rlOn

appointcd undir rocdon 24,

3. Thc objcctof thlr Ast ln to:
(a) eivc cffect to Attlclol l0 and !Z 9f [m' ' 

bonstitution on 0ro pmmotlon of nstlonal un[y
and non-discrimlnatlon I

(b) orovide a frarrnework for thc promotlon pf nntlcnfll'-' 
lohccion, uniry and pcae'building;

(c) orovidc mcchaotemr for co+rdlnatlon . and
'-'iioi.*ntotron of lntorvontlonr -alry-d st

ilfi;iil;;t6nal coheslon and peaco'bulldlngi

(d) oromote the valucs and prlnclploc of publlc rorvlco
' ' ict out undcr Article 232 of tho Com0tutloni ano

(c) adviee the govcmmcnt on the mattsfi prtalnlry o
paragraPhs (a) o (d)'

PABT II- ESTABLISEMENT, FT'NCTIONS AND
p6iiERs or-CIE NATIoNAL cqEEsIoN ANL
- -. -- rrrncuuoNcoMMISSION

d. (l) Thcrc is cstabtlthpd ttrc Natlonal Cohorlon aod

Intcgration Commission'

(2) Thc Commission sbalt bc a body tgtp9tlP.ylg
o.ro.iu"t succcssion and a comrnon acal god rhall' ln ltt
i,otiotat" name bc caPablc of-

(a) suing and bcing sued:

O) taking, purchasing or otherwisc acquldng' holding'*' 
"t 

ttfii,i_' -o -dieposing of movablo and

immovablc ProPertY:

(c) borrowing moncY;

(d) entcring into contractsi snd

(c) doing or pcrforming all suct othor .filngr o,r w1r
' - 

for tiic propcr dischargc of iu functions undor !l-0
Constitritioir, this Act or any writlon law' $ may

gDJrfl qf fie Arl,

Fr,rDlirhrrnt cf
0r Gomr $i{tt.
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Fu[clion! of th.
Commir5ion.

be lawfully done or pcrformed by a body

corPorate.

5. The functions of the Commis$ion are to-
(a) formulate and implcment strategics' plans'
' ' Jucational and trainillg Progra'nmcs to crcate

public awareness and support on lbe imPortance ot

national unitY;

(b) collaborate with institutions : nd sukeholders tt'
'"' ni"" 

-.fi".t 
to the policies relating to cohcsion '

i-ntegration and Peace-building;
(c) make recommendations to the llutii'nal
'-' 

lor"rnrn"nt "ntl 
any othcr relevant cntities on-

(i) the review and reform of praaice;' policiest'' 
una i"gisration relating to cohesion' i'tetratlon
and peice-building; and

(ii) the criteria for deciding whetber any public-

office or officer has ':ornmitt' ' acts ot

aiscrimination on the groun'js of etuntcity;

td) identifv facrors inNbitirtg t'lte aftainment- of
'-' ha*,oniort relations among differcnt ethnlc

communities and put in place trrcasures to address

the problem;

(e) promote-
(i'f nursuant to Atticle 2't of the Constitution'\" 

fiit""i*v- -:'l the elimination of all forms of

discriminati'-ut;

(ii) oeaceful co-existence, toleran-ce-' respect'
' 

Lnderstanding and acceptance of diversrty ln

all aspects of litb and encourage apprcclauon

h, ail ethnic communities of the soclal'

L*tni"' cultural and political life of other

communities; and

(lii) equal access and cnjoyment qy. p"l.t:T 
.tl' ' 

dii"ferent ethnic, racial or social orlglns -to
;;;t and facilities Provided bY

government and Private entities;

(fl develop policies for the promotion of national

values and principles of govemance;
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(g) undcrtake rcscarch on natlonal coherlon, ngdgnd- 
valucs, pcace bulldlng ond conflicl monsromonl
and make rccomttlcndatlons lo dlo tDlgv8nt
govem[tgnt sgcncics:

(h) foster partnerships with rclcva8! 8tat, agt{rtF, non'
star acton, bilatcnl and multilatcral agencloe on
peace building and conflict manosorncnt;

(i) establish carty waming End corly r€sPonss ry8tom

on conflict and put in place an cnprgcncy
preparcdness and rosponsc sysrrn ta curD

imninent confllctl and

0) perform euch other functionr ac mny bo neoogsary-' ior thc cffcctive dhchargo of lt3-msndqts Bfld

excrcisc of ita powclt.

6. (l) Thc Commlssion shall havc all tho powon
noocssary or expcdicnt for the propcr porformoncc of ltr
functions undcr this Act.

(2) Without prcjudicc to thc gcn€rality of tho
foregoing, the Commission shall havc power !o-

(a) cntcr into sssociation with othcr bodics or
organisations, within or oulside Kenya, as it may
consider desirable or appropriqE and ln
furthcrance of thc objective for which ths
Commission is astabl ishcd;

(b) contnol, suporvisc rnd administcr thc asscts of thc
Commission in a manner and for purposcs that
beEt promotc the purposc for whlch tha
Commission is cstabliehcd;

(c) reccive any grants, gifts, donations or cndowrnontg
and make legitimatc disbu$cmcnts thcrcfrom: and

(d) opcn bank accounts for thg funds of tho
Commission.

7. (l) The Commission shall have powcr to 8ummon
witsrcsses for tlre purpose of giving cvidcnco or for thc
production of books, plans and othcr documcnts.

(2) Wlrcre thc Comrnission rcquircs that thc
information under subscction (t) bc vcri6cd, thc
Commission may cause such wiEtcss to bc examincd un&r
oath.

nn msf lts
Commhdoi.

Fowcr b
aurtoEal.
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8. Summons for the attendance of witnesses or other
persons or for the production of books, plans and other
documents shall be in such form as may be specified by the
Commission and shall be signed by the Secretary.

9. Every person summoned to attend and give
evidence or produce books, plans or other documents at any
sitting of the Commission shall be bound to obey the
summons served upon him or her as if such summons were
issued by the High Court, and shall be entitled to like
expenses as a witness summoned to attend the High Court
on a civil trial.

10.(l) The headquarters of the Commission shall be
in Nairobi.

Summons for
allcndsncc of

Erpcnscs of

Hadqurnrrs rnd
rttional officcs.

Mcmbcrship of
thc Commi$ion

Qurlific.tion rnd
disqudific.tion
for rppoinhcnl es

chrirpcrson rnd
m€mbar.

(2) The Commission
offices in the country
commissioner.

shall establish nine regional
to be administered by a

(3) The Commission shall ensure that its services are
accessible to all parts of the country and shall establish
branches in each county in Kenya.

11. (l) The Commission shall consist of a chairperson
and eight other members nominated by the President and
approved by the National Assembly in accordance with the
First Schedule.

(2) The commissioners shall, at their first meeting,
elect a vice-chairperson who shall not be of the same
gender as the chairperson.

(3) In appointing members to the Commission, the
principles of gender equity, ethnic and regional
representation shall apply.

f2.(l) A person is qualified for appointment as the
chairperson or member of the Commission if that person -

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has knowledge and at least ten years experience in
the case of the cha.irperson, and at least two years

experience in the case of a member, in matters
rclating to race, ethnic and human rclations, public
affairs and human rights, peace and security; and
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(d) meets the requirements of Chapter Six of the

Constitution.

(2) A person is not qualified for appointment under

subsection (l) if the Person-

(a) is a State Officer;

(b) is a member of the governing body or is actively

involved in the affairs of a political party;

(c) has promoted sectoral' ethnic, racial 9I Il'-c^I"-Y:' ' 
animosity or openly advocated for partlsan emnlc

Positions or interests;

(d) is an undischarged bankruPt;

(e) has served as a Member of the Commission;

(O has been removed from office for contravening the
''' f-rition. of the Constitution or any other law; or

(g) has not met his or her legal obligations relating to
'"- 

tax and other statutory obligations '

13.The Chairperson, members and secretary shall

"".t 
tiruf"'LJ tui'i"tiue before the Chief Justice' the oath

or affirmation set out in the Second Schedule'

14. (l) The ChairPerson shall-

(a) preside over all the meetings of the Commission;

and

(b) be the spokesperson of the Commission'

(2) If the office of the Chairperson becomes vacant or

if tne 
'Cnairperson is unable to exercise the powers or

p.J.""-,rti rir;cdons of his or her office owing to absence'

Ili;;t .t any other cause, the vice-chairperson shall

"i"ralt" 
those-powers or perform those functions'

(3) If the offices of the 
-Chairperson 

ana ],i19,^-
chairperson become vacant or if the Chairperson and vlce

-;ff;;;;; unable to excrcise the powers. or perform

tf,"-functions of their office owing to absence' illness or any

other cause, the members shall elect one of thelr numDer

*i" it"ir exercise those powers or perform those

functions.

Orth of ollicc

chairPcrron .
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15. The Chairyerson and members of the Commission

shall be appointed ior a term of three years and are eligible

for re-appointment for one further term only'

16. The office of the Chairperson or a member of the

Commission shall become vacant if the holder-

(a) dies;

(b) resigns from office by notice in writing addressed

to the President;

(c) is in serious violation of the Constitution or any

other law;

(d) is in gross misconduct' whether in the performance-of 
thi member's or office holder's functions or

otherwise;

(e) is convicted of an offence and sentenced to

imprisonment for a term of six months or more

without the option of a fine;

(f) is absent from tfuee consecutive me€tings of the

Commission without good cause;

(g) is declared bankruPt;

(h) is unable to perform the functions of the office

arising out of physical or mental infirmity;

(i) violates the Code of Conduct prescribed by the

Commission; or

() is incompetent or neglects duty'

f7. ( I ) A person desiring the re.moval from office. of a

Commissioner' may pr€sent a petition to the President

through the Cabinet Secretary.

(2) The Cabinet Secretary, shall within seven days of
receipt'of the petition, forward the petition to the relevant

Committee of the National Assembly'

(3) The Committee shall inquire into 9" .^utft 19
report ;n the facts to the President through the Cabinet

Secretarv. siving its recommendations as to whether or not

the Commiisionir ought to be removed from office'

(4) Where the question of removing a Commissioner

fras #n referred to the relevant Committee of the National

Tcrm of officc

Rcrnoval from
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Assembly under subsection (2), the President may suspend

the Commissioner concemed.

(5) The Prcsident may lift the suspension at any time
and the suspension shall cease to have effect if the

Committee rCcommends that the Commissioner should be

removed.

(6) A commissioner shall be removed from office if
two thirds of the members of the National Assembly vote to
remove the member, on the recommendation of the
Committee.

18. (l) Where a vacancy occurs in the membership of
the Commission under section 16 or 17, the appointment
procedure set out under the First Schedule shall apply.

(2) A person appointed under subsection (l) shall
serve for a term of three years and is eligible for re-
appointment for one further term.

19. The Commission may establish committees for
the better carrying out of its functions.

20. The Commission may engage the services of such
experts in respect of any of its functions in which the
experts have special competence.

21. (l ) The business and affairs of the Commission
shall be conducted in accordance with the Third Schedule.

(2) Except as provided in the Third Schedule, the
Commission may regulate its own procedurc.

22. The Commission may, by resolution either
generally or in any particular case, delegate to any
committee of the Commission or to any member, officer,
employee or agent of the Commission, the exercise of any
of the powers or the performance of any of the functions or
duties of the Commission under this Act.

23. The Chairperson and members of the Commission
shall be paid such remuneration and allowances as the
Cabinet Secretary may, in consultation with the Salaries
and remuneration Commission, determine.

Z. (l) There shalt be a secretary to the Commission
who shall be appointed by the Commission through a

competitive recruitment p(rcess upon such terms and

Fillint ot.
vrcmcy.

Commitlcat of lhc
cornm issiofl.

ErFnr

Dcl.trrion by rlE
Cofimfulion.

Proc.durr of thc
bulinc$ rd
rfTrirs of thc
Comfiirtioo.

Tclmr rnd
co.dirions of

sccrEt ry !o thc
Comrni$iolr.
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conditiciirs ds the eoflrmisslofi may, ln conrultstlon wlth the

Selerles und R.emuneration eontmlssiort' determine.

(2) The Secretary shall hold office for a tenn of five

,6lid altd is eliglble for re.appoittttrrent for a fufihet term of
hve yeen upoi tdtlofrctory'p€rformsne€ ar cvaluated by
thc €ommlrslon.

(3) A pcrudn lr quallfled for appointment as the

Secreiary to the eomnlmlon lf the person -
(a) is a citizen of KetiYa;

(b) holds a degrce from a university rceognis€d in
Kenya;

(c) hdc 8t leert flve yc[flir cfiporlcnce at management

leveli and

(d) thedts the requlrcmetrts trf Chapter Six of the

Constitutidh ,

(4t the Sedctdry ehell be the chlcf erecutlve officer
of thi Gornnrlsllon arid head of the secretariat end shall be

rorponsible to the Cdttttttlssion.

25. (l) TIe tecrotuy mfly bo rcmoved.from office by

the comrnission irl riccc#uce wlth the terms and

conditions of service, fdf-
(a) inability to peffdffn the functions of the office

arising out of physicrl or mcntal inflrmity;

(b) gross misconduat ot tttisbchuvlouri

(E) lBeomFteribc or higlect of duty;

(d) violation of the Cotistihltion df alif Othet wfltten
ldw;

(e) violation of the Code of Conduct prescribed by the

Commission; or

(f) any other gtounds speelfled ln the terms and

condltlons of sewlce.

Rcmov.l of lhc
Sccrltrr,
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(2) Before the Secretary is removed under subsection

(l) the Secretary shall be given-

(a) sufficient notice of the allegations made against

him or her; and

(b) an opportunity to be heard on the allegations'

26. (l) The Commission may appoint such staff as^are

necessary for the proper discharge o.f it functions under thts

Act, and upon sulh tetms and conditions of servtce as tne

Commission maY determine '

(2) The Commission shall in the appointment of

employees -
(a) ensure that a person is cmployed on merit; aud

(b) afford equal opportunity to men ond .women'
youth, peisons with disabilities and minorlttes ano

marginalised grouPs.

(3) The Govemment may uPon request by the

Commission, second to the Commission such numbe r ot

pruii" .iti""it as may be necessary for the purposes of the

Commission.
(4) A oublic offrrcor second€il to the Comr"ri'

sna[, dirring the period of secondment, be deemed t

oiir""t or ti'e Commission and shall be subject <x'l '
direction and control of the Commission'

27. (l) The common seal of the Commis"i' " ' shall be

f"rt in tfiJ.uioAy of the Secretary and shr'l rlol be used

"r""pt 
on the order of the Commission'

(2) The common seal of the Commission when affix-ed

,o u iLu."nt and duly authenticated shrli he judic-ially

anJofficiafty noticed an-d, unless the contrary is proved any

i"1"..* oid", o, authorization of the Commission under

ti,i. t".tion shall be presumed to have been duly given'

28. (l) No matter or thing done by a member of the

Commission or any officer of the Commission shall' il the

;;;;;;" in {ooo raittr while executing the functiors'

f.*"* ti Jr,i", -of tt" Commission, render the member

lfficer, employee or agent personally liable for any action'

claim or demand whatsoever.

an
the

Suff of lhc
Commission

Common .crl of
rh. Commission

Pol..tion from
pc8onol liabililY
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(2) An! erp6n$t lnsunud by rny pcnon ln rny ruir
0f pf0s€6,uil0tr bfought lgolnst hlm or hrr ln lny court, ln
ffipcct df any {el whhh k done or purpotrad to bo done by
him or her under ihd dl6oiti0fl of th! ebmrnlsmlon, shsll, if
the cg,urt holds rhar such act was dorii butu fidc, * Nd
out of the fundr.,,.of thc Commirsion, unlcss such er$ghsds
arc rccorcrdi b!t!n or lpr ln rueh rult or prosccution.

29;The.ofdvlsions of section 28 shall ilot tulleve the
eommlulon'of the llublllty to p6y compensallon or
demager lo iny ptruon fur eny lnJury to hlm or her, his or
her orcoenv or snv of hlr or hct lfltefest cruscd bv the
effiti# of'ariy poirysr eorrfcrrud by thh Aet or dtty 

-bthdr

writteri l{W 0r 5y dru ftlluru, wholll or piftlrlly, df dny
works.

30. (l) If any penon has a personal or liduclafy
intcrcst in anv matter befoE the Cotnrtritsion, and ls
firront rt a micilnr of the Comtuiisdlotr ot utty domrfllttee
it wtrtch thet metE'r is tlu rubJect of conslderutlott, thn
pnon rhrll a, rq)n iis ls' pru€tleflble aflet the
iommencement of tho mecting, deilare such inte€st flf,C

rhell not teke pan ln any consideration or discussion of, or
vots o[ my qu€rtlon touchlng on such mattcr.

(2) lfl th€ event lhe perrofl tevlng en.lntercst.undor
subscLiion (l) ls the Chairieftod, he 6r lhtlhtll ln oddltlon
td dceldflfli-tho ltrterertl llcUJG tlEln$lv€o ftutn sueh

m$ffirg,
(3) A dl$losurc of lntercrt madc under subsection ( I )

lhell bi itriotdgd ln the nlnutes of thc mccting at which it
is mede,

f4i Ni manM dr otaff of the Conrnlsslon rhall
uunsiel urrv buslnecr or ttude wlth the Comnlrslon dlnctly
Ef tddircctfy,

(5) A ,ersoii who contnvcnes thlr sectlon conmlts 8n

omeniJ an{ slieti tx llable, upon conviction, to r flnc- not

exceeding Orcc million lhlllings or to imPrisoliftent for a

term not Excecding severl y3!F Lr. to bth'
PART III - FTNANCTET, TNTiiiSiSIY:S

31. Ilrc fundr of the Commlsslon ghall consist of-
(a) monlcs allocatcd by the Natlond Arrcmbly for

purporer of the Commlulon;

Libility for
tlntulrt.

Colrlkr o,
i'tLcn,

Futdr o;;:
Cornnlalion.
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(b) such monies or assets as may accrue to the
'-' Commitsion in the course of exercise of its powers

or in the performance of its functions under this

Act; and

(c) monies from any other source providcd' <ionated

or lent to the Commission'

32. (l) At least three months' before . the ' 
Annurl 

'stimrr's'

""r;;;;;;"r-of 
each financial year' the Commission

;;1i';;;; be prepared estimates of the revenue, and

;;"il; or tr," bo.,nittion for that year in accordance No 18ormr2

wiitr the provisions of the Public Finance Management Act'

(2) The annual estimates shall make provision-for all

,n. Jiirui"a expe nditure of the Commission for the

;;;""t;i ;;;;;;;ed and, in particular' shall provic"'or

the -
(a) oavment of remuneration in respect' ' 

-embers and staff of the Commission;

(b) Davment of pensions, gratuities and other charges
'"' i"i"tp".."dbenefits ;hich arc payable out of the

funds of the Commission;

(c) maintenance of the buildings and gmunds of tt'r

Commission;

(d) funding of training' research and developm" " 'rf

activitils of the Commission; and

(e) any other expenditure necessary for pu4r 'ses of

this Act.

(3) The Cabinet Secretary shall present the estimates

aooroved bv the Commission under subsection (2) to tne

rJllrant 
"om.ittee 

of the National Assemhll '

33. The financial year of the Comrnission shall be the

p",il;f ;;dr" rnontit ending on the thirtieth of June in

each year.

of the

Flnrncid Y..,
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34. (l) The Commission shall cause to be kept prop€r
books and records of account of the income, expenditur€,
assets and liabilities of the Commission.

(2) Within a period of three months after the end of
each financial year, the Commission shall submit to the
Auditor-General the accounts of the Commission in respect
of that year together with -

(a) a statement of the income and expendiore of the
Commission during that year; and

(b) a statement of the assets and liabilities of the
Commission.

(3) .The annual accounts of the Commission shall be
prcpared, audited and reported upon in accordance with the

'provisions of the Public Audit Act.

35. (l) The Commission shall cause'an-annual report
to be prcpared for each financial year which shall be
submitted to the National Assembly within thrce months
after the end of the year to which it relates.

,Q) 'fhe annual report shall contain -
(a) the financial statements of the Commission;

(b) a description of lhe activities of the Commission;

(c) other statistical information as the Commission
may consider appropriate relating to the functions
of the Commission;

(d) any recommendations made by the Commission to
State departments or any person and the action
taken:

(e) the impact of the exercise of any of its functions;

(f) any impediments to the achievements of the
objects and functions,under the Constitution, this
Act or any other written law; and

(g) any other information relating to its functions that
the Commission considers necessary.

(3) The Commission shall publish and publicise the
report.

2081
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36. The Commission shall, after evcry thrce months'

Dr€Dare a reoort which shdl bc submincd to the Natlonal

isiemUty containing the following information-

(a) a description of the activities of the Commission;

(b) other statistical information as the Commiltlon
may consider appropriate relating to the luhctlons

of the Commission;

(c) any recommendations made by the Commission 
-to' - 

State departments or any Person and thc action

taken:

(d) the impact of the exercise of any of its functlonsi

(e) any impediments to the achievements of the
'-' 

"-Ul""tt 
lnd functions under the Constitution' this

Act or anY other written law; and

(f) any other information relating to its functions that

the Commission considers necessary'

3?. (l) The Commission may at any.time' submit a

soecial rcport to the National Assembly with rcspect to any

u'ro".t of the functions of the Commission which the

C-6-tnioion considers should, in the national intercst' be

brought to the attention of the National Assembly because

ii "it".t" 
a wide cross section of the populace and there

could be disastrous consequences if a report thereon is not

brought to the attention of the National Assembly'

(2) The President or the National Assembly may at

anv time require the Commission to submit a rePort on a

matter within the mandale of the Commission'

PART IV _ DISCRIMINATION AND I\TEGATIVE
ETHNICITY

38. (1) A person discriminates against another person

directly or indirectlY if-
(a) on ethnic grounds the person treats that 

-other
person less hvourably than he or she would treat

other Persons; or

(b) he or she applies to that other person a rcquirement
'-'oi 

"onaiti6i 
which would ipply to persons of

another ethnic grouP but-

QUitEd, ftloru.

sp..id Lclod.

Ethnic
discaimination
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(D which is such rhat the proporriop of pononr
of the sane C$nic gmup 0s that othor person
who 0a$ compty with the condition or
rcquircment is considerably smaller han thc
plppodon of persons not of that ethnic group
who con comply with it;

(li) tho person cannot show to be justifiable
irrespective of the colour, race, nationality or
othnic or national origins of the pcrson to
whom it is applied; and

(iii) is to the detriment of that other person
because that person cannot comply with it.

(2) For the purposes of this Act, treating a person less
favourably than another person includes the segregation of
a person from other persons on ethnic grounds.

(3) Subsection (l) does not apply to treatment of a
person who has made an allegation if it is proved in a court
of law that the allegation was' false and not madc in good
faith.

39. A person discriminates against another person by
way of victimisation if the person carries out an act that is
injurious to the well-being and esteem of that person by
treating that person less favourably than other persons on
grounds that the person discriminated against intends to or
has - I

Acf;
I

in bonnection with

(c) allegcd that a person has committed an act which
would amount to a contravention of this Act; or

(d) done anything under this Act in relation to any
penion. 

I

40.A person subjects rinother to harassment on the
basis of ethnicity if he or she engages in unwanted conduct
which has the purpose or effCct of-

(a) violating that other person's dignity; or
(b) creating an intimidating, hostile, degrading,

humiliating or offensive cnvironment for that other
person.

(a) brought proccedings under this
I

(b) given evidence or information
proceedings under this Act;

Diicrimiortion
rtuough
victimi!.tion.

Haftasmanl on thr
b.sis ofcthniciry.
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4r.(l) A Dublic entity shall ensure representation of

tne aGriiiy of the peopli'of Kenva jn thq 
"11tPlglrylt.::

siaff and tt ol uffotd adequate and equal opportunlues- ror

ilffitirililning u"a pto*otion ;t au levels of public

r!.ui"" to members of all ethnic groups'

(2) A public entity shalt not recruit or have in its

.rprl/.."I..* than one fifth of its staff from the same

ethnic community.

(3) An emDlover or potential employer or his or her

,..r."ilntati"", or assigns' in relation to employment at.an

L.'t"uii.t."nt, shall not discriminate agarnst anolner

person -
(a) in the arrangements made for the purpose.of
'-' i"t"nilning " *t'o should b€ offered that

emPloYment;

(b) in rhe terms he or she offers the employment;

(c) by deliberately omitting to otTer that other person

emPloYment;

(d) in the wav he or she affords the employee access

'-' i; ;;J;"ities for Promotion' transfer or training

or to any other benefits, facilitics or services' orry
refusingi or deliberately omining to attord the

emPloYee access to them; or

(e) by subjecting the employee to any other detriment'

(4) An employer' his or her representatives 9r 
a:1iq1s

shall not suUject t6 harassment a Person -whom 
he or she

ffioyt oi*io has applied to him or her for employment'

(5) A person who contravenes this section commits.an

offence anri is liable, on conviction, to a fine not exceeding

ilve million shillings or to imprisonment for a term not

exceeding three Years' or to both'

42.(l) It shall not be deemed discriminatory under

thls i-art- *here, having regard to the nature of the

employment or the context in which it is carried out -
(a) beine of a particular race or particular ethnic. or

natio-nal origin is a genuine and determinlng

occuPational requirement; and

Discrimination in
cmploymcnt.

Erccflions to
ditcriminrlion in
cmploymcnt
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(b) it is appropriate to appl, that requirement in thc
particular case and the person to whom that
requirement is applied does not meet it.

(2) Being of a particular cthnic group, is an
occupational qualification and nor a ground for
discrimination for a job only rvhere -

(a) the job involves cultural entcrtainment in i,
capacity for which a person or'(hat ethnic g.r),.;p is
required for reasons of authenticity;

(b) the job involves a work of art, visual imege or
sequence of visual images for which a person rrf
that ethnic group is rcquired for reasons of
aurhenticity; or

(c) the holder of the job provides pcrsons of that
ethnic group with personal serv.ir,es promoting
their welfare, and those services r:au most
effectively be provided by a p*rron of that ethnic
8roup.

(3) The provisions of subsection ('l) tlo not apply in
rclation to the filling of a vacuncl, at a time when the
employer already has emplcryees oi the ethnic group in
question-

(a) who are capable cl carrying out the duties falling
specifically within that paragraph;

(b) whom it would tre reasonable to employ on those
dutiesl and

(c) whose numbers are sufficient to meet the
employer's likely requirements in respect of those
duties without undue inconvenience.

43. ( l) An official, member, employee, assign or
representative of a rcgistered organization shall
qot discriminate against a person who is not a
member -

(a) in the terms in which it is prepared to admit the
person to membership; or

(b) by rcfusing or deliberately omitting to accept the
person's application for membership.

2085
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(2) A rncmbsnhlp orlEnkndon rhnll not discriminato

.enrrii" piln *lio'rr-a-momuor of tho organlmtlon on

groundo of-
(a) cthnlclty;

G) ln thc way lt affords thc membar qpcQEs n enY

'-' trrintt,'i*llltlor or scrviccs' or by refireing or

;i6;bit-r",tulng to afford thc mcmbcr access

to theml

(c) by &Prlvlng tho rrcmbor of rpmbershiP' o-r*' 
,'..yitii trto 6rmr on whlch ho or pha is E IIEmPPT;

(r
(d) by subjoctlng the membcr to any othor dotriment'

(3) It is untawtul for a mcmbcnhlq 1-Sq:$E.S
,uUi.ri' to harassmcnt a Pcrson who lr o momDor oI uts

orsanisation or a pcrson applying to bc r mcmbor of tho

oiEani.ation on ttri ground of ethnicity'

(4) subscction (l) shall not appty !o cascs whcrc

rr"rii'"r,ip is limitcd to a givcn rcligious Persuaslon or

pmfcsslon.
(5) Anv ocrcon who gontrsvenes this section commits

*.I#;;i;-fi-iuo'it"tto' upon conviction' to a finc not

ffiffi;-ii"-riuii" 't'itiingc 
or I .a rcrm or

imprisonircnt not excecding ortc ycar' or to Doul'

rl4. (1) A public or privatc- body shall not piscrimlnatc

against any pcrion in the provision of 6€rvlocs'

(2) Subscction (l) shall not apply-

(a) whcrc it is provcn that the allcgcd qscnnurylo?
act is I ncccssary requiremcnl in rhc 19tutc-,oj
business trusaction and thcrc iN no altcmagve

way of rcalising thc dcsired goal; or

(b) in thc casc of public authoritics-

(i) in relation o my judicial aclwhcthl-do-f-lY
I oourt of law, fibunal or othcr Pcrron o-l 8ny

act donc on thc instructions' or on bchalt' ol I
pirson acting in a judicial capacit1 or

(ii) for any rtion undcrtaken by ftc 
- 
C.abinet

Scct€try rcsponsible for rnattcra relating !o

Di.crinlndkh b,
o{rc' ltq*ie.,
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citizcnchip and the manatlmll of f@lg
nationals-undcr the Kcnyi Cltllcn$lp ltd
Immigration Act.

tl5. (l) Public rtrourc€r rhall. ar far ar lr ptactlcable,
bc distributcd e4ultnbly and goographlcnlly tating lnto
accougt (cnyg'g divemity, populatlon and povorty lndox.

(2) A public oftlccr who h in chargo of public
rresources shall dictribute thc resourcee ln an othnically
cquiuble manner,

(3) Pnblic rcsoureos rhall be decnrcd o havo bccn
distributcd in an cthnically cquitablc manner wham-

(a) an officcr usos the critcria establishod undor hlc
Act or any ohcr ltw ln allocatlng rcioutpot by
rcgions;

@) a spccific reglon conslrtontly rccolvor morc
resources than anothcr Fglon and lhcro ls a clcar
justification for lti or

(c) more ncsourccs are allocatcd o a rcgion that
requires statt up resoulggt than to an arca that
requiras rcmcdial E8ourpc6.

(4) A public officcr who contravcncs this scction
comrnits an offcncc and is liablc, on conviction, to a finc
not cxcccding onc million shitllnge or to lmprlsonment for
a tcrm not cxcecding thitoc ycsrs, or to bottt.

{6.(l) A manager undcr thls rcction ehall mcan o
pcrson who has thc po*cr to control,lalsc,lot or disposc of
public propcrty or prcpcrty that is wholly mcant for uec by
the public.

(2) It is untawful for a managcr !o discriminatc agairist
anotlrcrpcrson- 

I

(a) in thc tcrms such managcr offorr, lete , managcs or
disposes thc propcrty !o anotlrcr pcrson;

(b) by unjuetifiably refusing his or hcr proposal for
salc or cngagcnrnt ln tha PmPcrty, wherc thc
samc condltlons do not apply to othcrs who arr not
of thc sarnc ethnic gurp as tho managor; or

(c) in his or hcr tratment of a person with rcgard to
any list of persons in nccd of pmperty of that
dcscripion.

Xs llCrll.

i:gliltdqrh
rcooa. !o !d
dittdhnho of
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(3) It is unlawful for 4 mapager to discriminate against

a person occuPYing Pr-e4isgs -
(a) in rhe way such mqnager affords a person-access to
'' anv benefis oi facilities, or by retustng or

'-Jeiiberately omitting to afford a p€rson sucn

access; or

(b) by harassing or subjecting that person to any other

detriment'

4?. (1) A Person who-
(a) uses threatening, abusive or insulting words or
'-' b"huuiour, or diiplays any written material;

(b) publishes' posts or distributes material in print'

electronic or social media;

(c) presents or directs the performance of a play to the

publicl

(d) distributes, shows or plays, a recording of visual

images; or

(e) orovides' produces or directs a programme' which
' ' is ttie"tening, abusive or insulting or. involves the

use of thrcat-ening' abusive or insulting words or

beha"iour comm-its an offence if such person

i"i""at a" stir up ethnic hatred' or having regard lo
all the circumstances' ethnic hatred is likely to be

stirred uP.

(2) A Derson who commits an offence under.-this

se"tiJn'straffUe iiuUt" to a fine not exceeding one million

;itl*c;;i" t,"prisonment for a term not exceeding three

years or to hth.
(3) In this secdon, "ethnic hatred" means hatred

,n.init'u 
"torp 

of persons defined by reference to colour'

rice, ctan,iubiribe, nationatity, ethnic or national oriSrns'

48.(l) Nothing contained in this Part shall render

unlawful any act done-

(a) to afford a person of a particular ellJ'ic CJ:i-p
'''' 

".""r, 
to facilities or s"ruices to meet the sPecial

needs of such a person in regard to their education'

training or welfare, or other ancillary benefits; or

Ethnic or rrcid
contcmPt,

Exctptbns lo
discrinin.tion



Thc Nationdl Cohesion and lntegralion Bill' 2023 2089

(b) on gmunds other than race, ethnic or national
origin for the benefit of a person who is not a
Kenyan citizen to afford the person access to
facilities for education or training or other
ancillary benefits, where it aPp€ars that the person

in question does not intend to remain in Kenya
after the period of education or training.

(2) Nothing in this Part shall render unlawful any act

done in relation to particular work by a person in or in
connection with -

(a) affording a person of a particular racial group
access to facilities for training which would help
to equip them for that work; or

(b) encouraging a person of a particular ethnic group
to take advantage of opPortunities for doing that
particular work, where it reasonably appears to
that person, that any time within the twelve
months immediately preceding the doing of that
act -
(i) there was no person of that group among those

doing that work in KenYa; or

(ii) the proportion of persons of that group among
those doing that work in Kenya is small in
comparison with the proportion of persons of
that group among the population of Kenya.

(3) Where in relation to particular work it reasonably

appears to any person that although the condition.for the

oplration of iu6section (2) is not met for the whole of
Kenya it is met for an area within Kenya, nothing in. this
Part shall render unlawful any act done by that person in or
in connection with-

(a) affording persons who are of the ethnic group in
question, and who appear likely to take up that work in that
area, access to training in preparation for that work; or

(b) encouraging persons of that group to take

advantage of opportunities in the area for doing that work.



,0eo The Natlonal Coheston and Intcgmllon BiU,ZU3

PART V -COMPLNNTS, INVESTIGATIONS
ANDENI'ORCEMENT

O. A mattcr maY bc investigatcd if -
(a) it h of such scrious nature tiat it warrants an

lnvcstigation; or

(b) it conocms a pocsiblc contravcntion in rclation to a

class br grouP of Pcrsons.

i0. (t) e co.plsint to thc Commissio4 may bc madc

by-
(a) a Pcnon rcting in their own intcrest;

(b) a pcrson acting on bchatf of anothcr person who

cennot act in thcir own namc; '

(c) a pcnon acring as a mcmbcr of a group or class of
pcrsons;

(d) a Pcreon acting in thc public intcrcst; or

(c) an association acting in thc inrcrpst of onc or morc

of its mcmbcrs'

(2) A comPlaint m8y be made by or against an

individual, a body of pcrsons whcther corporarc or
il;;;"d. a 

'public' or privatc organisation' thc

Coverntpnt or r - spccific body or ofticcr or thc

govcm{rcnt.

51. (l) A pcraon may lodgc a complaint with lhc

Commission cithcr orally or in writing'

(2) Whcrc a complaint undcr subscction (l) is ma&
orafd, 

,thc 
Co-n issidn shitl causc thc complaint o bc

recorded in writing.
(3) A comDlaint undcr subscction (l) shall be in such

torm'aiO contain suctr particulars as thc Commission may

prcscribc.

(4) TIre Commission shall rcquirc. a complaint 
-.or

informition providcd by a comp$nyt g b verificd by thc

complainantby oath or stshrtory dcclaration'

(5) Upon reccipt of a complaint undcr subscction (l)'
the Comnrission shall within twcnty'onc days' noury- ute

rcspondcnt in writing on thc naturc of thc complaint 8nd thc

Mrnara 6rr ory
bc irvr ltiod.

CqttpLidr

L.dtina.
coosLii.
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date o1 l,hich the matter shall be considcred by the
Lfomniission.

5l: ( I I If ttrc Commission considcn that a
complaint-

(a) is frivolous, vexatious, misconceivcd or lacking in
substance;

(b) involves a subject rnatter that would be morc
dppropriately deatt wirh by e cduft iri

(c) involves a subj€t matrer that has becn adequatcly
dcalt with by a court,

the Commission may decline to entcrtain the
complaint by noti$ing the complainant and thc rcspondcnt
:,. writing within thirty days after the day the complaint
wils ldige{|.

(2) Befrr. J::lining to entenaln u complaint, the
Commlrelon 66.,, by written notice. invitc any per$n to-

(0 etEnd beforc the Commission, or a member or
fleflbcr of staff of the Commission, for the
pulpose of discussing the subject rnatter of the
Cofltpleinr; or

(b) ptuduce efly documenh sltlclfled in the notlce.

53.(l) A r€spdndenr msy apply ln wtitlng to tlre
Commission to have a complaltt ot any pfi of it struck out
on the gbunds that it ls frivoloul, vcrutlous, mlrconcelved
ot lacking in substancd.

(2) An applicatiori urd€t subscctlon (l) rnay bc made
at any timc-

(a) bcfore thc respondcnt has becn glven a notlce to
attcnd under section 51(5) or has otficnvlse bcen notificd
by the Commission or tlre Sccrctary of a datc fot
conciliation; or

(b) after the conclllatlon has been completed but
beforc the complaint is sct down for hearing.

(3) Ttrc Commission shall ttesr and &tetminc the
application within sixry days of filing thc application or
aftcr conciliation has becn completed under subsection (2)
(b).

Co|npl.intr rcl
cd.rnird b, tll
Coirtnl3don.

Appllcrtlon ro
rtdlc dtt
cn|rsLlni,
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54. (l) The Commission may dismiss a complaint' and

shall notify the complainant accordingly, . if tl'"
Commission has had no substantive response from the

.o.otuin*t in the period of twelve months following a

;"qr;ti by the Commission for a response in relation to the

complaint.

(2) A complainant may take no further action under

mis ect in relation to the subject matter of a complaint

dismissed under this section'

55.(l) If the Cabinet Secrctary considers that any

rnutt", .uii"t an issue of important public policy' the

Cabinet Secretary may refer the matter to the Commission'

;ii;;h". o, noi " complaint has been lodged or. the

Comrnission has considered the complaint or the comPlaint

is in the process of being conciliated.

(2) The Cabinet Secremry shall no-t be a party to a

o.o"""6inn in a matter referred to the Commission under

iubsection-(l) unless invited by the Commission'

56. The Commission may, in managing conflicts and

resolving disputes, and where it deems appropriate-

(a) establish ad hoc or standing peace committees

comprising representatives of affected ethnic

groups and experts where necessaryi

(b) establish mediadon committees; and

(c) involve traditional justice mechanisms relevant to

a particular community, local administration and

relevant national and coqnty govemment agencles'

57. (l) Where the Commission considers it reasonably

oossible ihat a complaint may be conciliated successfully,

the Commission may appoint a conciliator to facilitate an

early voluntary settiement of the complaint between the

pa(ies.

(2) The conciliation process shall be voluntary and

shall 
'be 

conducted in accordance with the rules made by

the Commission under this Act.

(3) The conciliation proceedings shall be private and

confidential, and shall be conducted on a without prejudice

basis.

Diimisstlofsulc
comphinl.

Rcfcnd bY lhc
Crbincl S.crEhry

Dispotc
Rcrolution
mcchanitmr

Commis3ion to
.rfc, compltinls
for c.ocili.rioo.



Thc National Cohesion and lntegration Bill,2023

(4) No person may refer to anything said at the
proceedings during any subsequent proce€dings, U0lc6s.tHd--'
parties involved in th9 fli9pu6 agti#inwiiting.

(5) Any person who acted as conciliator may not be
called as a witness during subsequent proceedings before
the Commission or in any court to give evidence relating to
the conciliation proceedings.

(6) The Commission shall make rules and guidelines
for the better carrying into effect the provisions of this
sectlon.

5E. The Commission shall rnake all reasonable
endeavours to conciliate a complaint referred to it under
section 57 and may, by written notice, require any person
to-

(a) attend beforc the Commission for the purpose of
discussing the subject matter of the complaint; or

(b) produce any documents specified in the notice.

59. Upon satisfactory determination of conciliation,
the conciliator shall cause to be signed, by both parties, a
settlement agreement which shall be final and binding on
the parties and enforceable as if it were a decision of the
Commission.

60. (l) Where conciliation fails or the parties or either
of them objects (o any conciliation efforts, the Commission
shall set down the complaint for determination and i6sue a
date on which the matrcr shall be heard.

(2) The Commission shall, having heard the matter
that is the subject of the complaint, make a report, issue any
decision as it deems appropriate and give directions in
connection with the complaint within sixty days.

(3) The Commission shall communicate its decision to
the parties concemed within seven days from the date the
decision is made.

rts
the

SFcirt
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61. (l) The Commission shall,
powers, pay particular attention to
disposal of special rcferences.

rn exercrsrng
erd expedite
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(2) A sPoclal rcfcrcnce i8-
<ri a miiili *:!lut bctn nftrcd b the Conmrl$$iofi

by rhe cablnet secr€ury 
--'"".c*ftm 55t

(b) a oomolulttt thc rcsolutioti of u'hich may have' ' 
significant social, ecortoti'iic tir flliancid cfrects on

ti 
"omnturiity 

ui a scction of thc community; or

(cl a coifldlalilt tfu sUbl€tt itrefff 8f U4rcn mv,ulyes' ' inur*'of e aattitulaleomBlerfi] iutd the. re$lutlph
irTtvhieli rnhv e*,olish intpomfipFqlcnu m lre
inrcifhidtioi or appilcetlon of thh Act'

(3) Thc quertlon of whetkt or not e mattci is a

speciii rcferenie fiull be deunnlned by tle Commission'

62.(l) A compliance notice issudd under section 69

(e) shdt rcquirc the penon cohccrned to-
(a) comply with a duty specifted ln thc notlcti und

(b) inform the Commission, wlthln thlrty.dayr of.thr
datc on which the notice ls rervod, of the itep! thll
G p"*n has taken, or ls taklng, to comply wlth
thc iuty rpeclfied in tho notlce.

(2) A comPliancc notice may atso requlrc the. perlon

conccrned to fumish the Commission wlth such. othlt
*itt"" i"r.t 

"tion 
," *y be rcasonably requlred by.the

n tiJ il;rd"t to verify that the notice hls ben complled
with.

(3) The noticc maY sPccifY-
(a) thc time, no latcr than threc months from the date

on which lhc notice is servcd, at which any

information is to be fumishcd to thc Commissioni
and

(b) the manner and form in which any such

information is to bc so furnishcd.

(4) A compliance notice shall not requil€ l-Person ro
frrmish' informirtion which the pcrson could not be

compcllcd to fumish in cvidcncc in civil proccedings

before ttre High Coun.

63. (l) Th€ Commission may appty to the Hlgh C'ourt

for an order requiring a pcrson to fumish any information
required by a compliance noticc if-

dlcaa.
Coitpli.D.r

BdfqlcrtE of
coarplLtE
rdlcca.
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(a) the person fails to fumish thc information to the
Commission in accordance with the notice; or

(b) the Commission has reasonable cause to believe
that the person does not intend to furnish the
information.

(2) If the Commission considers that a person has not,
within three months of the date on which a compliance
notice was served on that person, complied with any
requirement of the notice for that person to comply with a
duty imposed by an order under section 62, the
Commission may apply to the High Court for an order
requiring the person to comply with the requirement of the
notice.

(3) If the coun is satisfied that the application is well-
founded, it may grant the order in the terms applied for or
in other terms that the Court may deem appropriate.

(4) A person who contravenes the provisions of this
section shall be liable, upon conviction, to a fine not
exceeding two hundred thousand shillings' or to
imprisonment for a term not exceeding six months, or both.

64. The Commission shall have the power to issue a

prohibition notice directing a person or entity involved in
an action or conduct contrary to national cohesion'
integration and peace building to cease such action or
conduct within seven days.

65. (l) The Commission may, for the purpose of
conducting any investigation pertaining to an inquiry,
employ the services of a public officer or investigation
agency of the Govemment at the expense of the

Commission.

(2) For the purpose of investigating any matter
pertaining to an inquiry, a public officer or agency whose

services are employed under subsection (l) may' subject to

the direction and control of the Commission-

(a) summon and enforce the attendance of any person

for examination;

(b) require the discovery and production of any

document; and

Prohibitaon nolicc

lnvcstigations by
th. Commission.
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fel reorrisltion 6nY Dublic ttcordr and edpies th€reOf
'- ii1",iri eublicbfficet, subJed to the Consututiott

and anY wrltten law.

(3) A oubllc ofileer ot lny $€ncy whoie ioftlclb efo

"molivcd 
u:ndcr subrectlon (1) lhell lnwBtlgetc eny TePr

periuliing to the lnqulry and.rubmlt e r€i'dft thereon tu tne

bommissioh wlthln rlx monthB'

(4) The Commlsrlsn shell satiSfv itself on the

*ntitiress 0f thc facts stated end the conclusioh,.lf uhy

adved at in the Gport submitted to lt. undet Subgdttlolt (3)

and for that purpose, the commisslon- mry rhake sucll

inouirv. inctu'dine the eramination of ury Person or

p"iroti'i conduct- to asslst in the invettlgttlon dB lt

considers neccssarY'

65.1f the Commission declder o dlrcontlnue the

investisation of a compldnt' the C'bmmlSsl0n Shdl infoffil
iii" 

"-.f,oranm 
ln wrtilnE of that decision and the rcasong

ioi tt 
"ituctiton 

withitr thlrtv days of rnaking the declslon'

57. Before comlnencing an invcstigatlon under thls

a"t, G"-Co.-ission shall- give notice- of thc Intehded

investigation to the sdministrative head of B state drgnn'

public office or organisation.

6E. (l) Subject to subsectibn (2), lf Et any ttege of eh

inquiry the Commission -
(a) considers it necessary to inquire into the conduct

of anY person; or
(b) is of the opinion that the reputation ofany.person'-'i; iik"ty t6 be prejudiced tiy the inquiry' it shall

give that person an opportunity to 
".p-Pt"t.-b"19-fihc Commission by himself or herself or thlollSh

* 
"dro""t 

to give evidetrcc in hls or her own
defencc.

(2) This scction shall not apply wherc the credibility
of a witness is being imPeached.

69. Thc Commission may, upon inquiry into a

complaint under ttris Act take any of the following srcps-

(a) whcrc the inquiry discloses a criminal offence,

refer the manlr to the Offtcc of thc Director of
Public Prosecution or any other relevsnt suthority;

l{dsI
ld\4.[i con
.{ffiDhnu L
dbdddlhudd,

Nal.t ol
hvltdD oo E
oisrrlltltidtl'

Salotu l[.],
b. prtjtdiccd
rficcud b L
hrrd.

ld
6a

Actioo dt t
tltquirr.



The Norional Cohesion and Inregrdtion Bitt, ZO23 2W7

(b) recommend to the complainant a course of other
judicial redress;

(c) recommend to the complainant and to the rclevant
g.overnment agency or other body concerned in the
alleged violation, other appropriate methods of
settling the complaint or obiaining retief;

(d) provide a copy of
interested parties;

the inquiry report to all

(e) issue a compliance notice or summods as it rnay
deem necessary; or

(f) find the complaint or any part of it not proven and
make an order that the tomplaint or pirt of it be
dismissed.

70. (:) Afrer concluding an investigation or an inquiry
under this Act, the Commisiion shall make a report t; the
State organ, public office or organisation to Lfii.n tf,"
investigation relates.

(2) The report shall include_
(a) the findings of the investigation and any

recommendations made by the Commission;
(b) the action the Commission considers should be

taken and the rcasons for the action; and
(c) any recommendation the Commission considers

appropriate .

(3) The Commission may rcquire the State organ,
public. office or organisation ihat was the subject of"the
investigation to submit a report to the Commissi6n within a
period of sixty days on the steps, if any, taken to imolement
tlle recommendations of the commission.

(4) If there is failurc or rcfusat to implement the
recommendations of the Commission within the specified
!im9, the Commission may prcparc and submit' to rhe
National Assembly a report deiailing the failure or refrrsalto implement its rccommendations and the National
Assembly shall take appropriate action.

. .. |. The hearings of the Commission during an inquiry
$atl be open to the public except wherc the dommission
for justifiable reasons decides otherwise.

Rcpon ro
organi!{ion

Hcl.iur of drc
Conmi33ion-
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VI-MISCELLANEOUSPROVISIONS offcnccs.PART

72. A Person who-
(a) subiects or threatens ro subject another person to
t"' i"",--ilr.ir"nt because thi other person' or a

-p"iron 
.t.o"i't"d with the other person-

(i) has made a complaint against any person;

(ii) has brought any other proceedings under this

Act against anY Person;

(iii) has given evidence or information' or

nroduced a document' in connection with any

iroceedings under this Acu

(iv) has otherwise done anything in ac-cordance

' with this Act in relation to any Person;

(v)has'9,""1:"-:"L'f:',:J':'"Tiil'*1";Xli"ii
the allegatton ts I

good faith;

(vi) has refused to do any]hing', that would

contravene a Provision of Part IV;

(b) fails to comply with a notice by the Commission
' ' 

under section 69 (e);

(c) hinders or obstructs a Commissioner' member''of

staff of the Commtssion or the Secretary in the

exercise of powers or the performance of functtons

under this Act;

(d) uses insulting language towards a Commissioner't"'H;;;;';i"t"fi oi the commission 9t t1"'

#ft 
-when 

the Commissioner' member ol

;*i ; Secretary is exercising powers or

f,Jrrot*i,g r'nttions under this Acu or

1e) gr, e s 
""y i 

nl.o-T1tJ:ns::,ff1;'":?;ffr;:l,l;
the Commission' me

il #;ii ;i the commission or the secretarv rn

itl 
-"*.r.it" of powers or the perform'1""-:1

irr.,i"r. ,"a.t thi' A"t which the.person knows

i. i.it"'"t *i'r"ading in any material particular'

commits an offence and shall be liable' on con'viction'

," 
" 

;;:';;;"""ai"g r* hundred thousand shillings or
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to imprisonment for a term not exceeding twelve months,
or to both.

73. In the case of an offence committed by a body of
persons under this Act-

(a) where the body of persons is a body corporate,
every director of that body corporate shall also be

deemed to be guilty of that offence; and

(b) where the body of persons is a firm, every partner
of that firm shall also be deemed to be guilty of
that offence:

Provided that no such person shall be deemed to be

guilty of an offence under this Act, if the person proves that
the offence was committed without his or her knowledge or
that the person exercised all due diligence to prevent the
commission of the offence.

74. The members and staff of the Commission shall
keep and maintain professional and ethical standards and

shall adhere to and comply with the Commission's Code of
Conduct.

75. This Act binds the Govemment.

76. ( I ) Proceedings against the Commission shall be

deemed to be proceedings against the Govemment and

shall be subject to the Govemment Proceedings Act.

(2) Any notice or other process in respect of legal
proceedings under subsection (l ) shall be served upon the
Secretary to the Commission.

77.(l) A person shall not, either directly or indirectly
disclose, communicate, or make a record of any
information obtained during the performance of their
functions or duties under this Act, unless it is necessary to
do so for the purpose of or in connection with, the
performance of a function or duty or the exercise of power
under this Act or any other written law.

(2) Subsection (t) applies to every person who-
(a) is or has been-

(i) a member of the Commission;

(ii) the Secretary to the Commission;

(iii) a member of staff of the Commission; or

Offcnccs by body

Codc of
conduct

Act brnds
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(lv) any othcr Pc6on acting under the authority of

the Commission; or

(b) has obtained information as a result of another
'-' plt * p"trot ing functions or duties or

lxercising Powem under this Act'

(3) A Derson who conEavenes subsection (l) c-ommits

r" "i;;; fi;;irali ue tiautt on conviction to a fine not

il.;;',fi; 
.-ive 

nunorea thousand shillings or to

irpJr=oni,.n,,o a term not exceeding one year or to both'

7t. If a complaint has becn lodged or a document or

any information or evidence has been Ptoduced or glven Io

iil commission' a person is not personally liable for any

iost, aamag", or iirjury suffered bv another person Dy

;ilr;;;-'ri'the' l6dging of the compJaint .o-r- 
the

pJar.ti"n or giving of- the dq€umoRt' lnformatron or

pvideng€,

79,A statement made by a Person T *" t:t1T:,^:l

Hililtu*if triff ':ff , t; -ff lxliil:fl ,f llt.::;Ji?r:
Eush stetoment l5 falne'

t0. (l) A mombor of staff commits an offcnce if he or

sho-
(a) eaurer anythlng to bs done through another person

"' iiii i'ioui[ conittruro i contrauo'ition of the Act if

6q6e bY hlm or hari ot

G) allowr or dlrtcts e Person under their tYP"ll:i:l
'"' o'i oontrot to do anlthlng that is in contravcntron

of tho Ast'
(2) subneeisn.(I) G) shau 

li,:,ffiIy,iHiff T,1?is donp without ttlo meml

altffi;dilT;'moniuoi ir rt'nr has t.kon rcEsonable steps

to prcvont lt.- ' El,(l) If e publlc offtcor considers that anything

*oriti iidtrrCrnis'tn sqntlaYentlon Qf this Act or any. othcr

ffifflt1,h;^iiit irinroper or unethical' the member or

L'ffs;l ilrv ,epsn the mani'r [o the commission'

(2) Thc Comnulsion rhall investigate the report and

mfe ip-prpprl"re aotlan within ninety days of recervrng tno

rePort.

Protaction of

infoamanB.

Sutlrtntt mldo
by pcr.oB lo olc
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. 8J. Any person who commits an ofrcnoc undcr thie o.rEtr F.,.ttr.
Ac1 .fo1 which no penalty is provi@ is tiablc, on
gpnyigtipn, to g flne nor exceeding one 6i[ion shi[incs orto a term of imprisonmenr nor eiceeding 

"n, Ve,iff,'ff f.both -

., _ 
81. (.! ) A prson whs 

.is aggpieved by a decision sf lhe F"yFy,
uemmt$sten undpr rhis Aqr may, within fBqrleen diys
epply to gfue Commission for a rcviiw oi'tii.t aldiiij,i. '-,

, . (?) The . Comr-nission shall, lyithin thirty dayr,
d€lsrfiu4p and cgrrypqnicate its decisiqp [o Oe appdftant.'

PART YII : P-BOYISIONS ON DELEGATED
POWERS

.-. Ed,(Q Thc. Cgbinpt Secretary may, in consultation Rcrurrripns.

lYtlh lhe eomnps-siqn mskp B.pgslalioni for fte .e6Eptir"
lmplemenletipn of $iq Acr.

^..(2)Despite 
the generality of subsection (l), the

[-ehrngt iiegretsfy Shell r-n4kp flggqlations _
(a) promoting the use of SJprnative and traditional

dis.Putg .rcsglq1ion r-4p€henisrns subject to Artiplg
lsq sf thp Consritutipu

(b) pr-essribing procpdurpc of complains, conciliation
epmmitte€ ond pthpr bodies esiablished under rhis
Aet; and

(O) prescribing forms for the purposes of this Act.

^ (l) 
. Fsr the purpose of Article 94(6) of the

L?nstltUqsn-
(a) tho purpone and ohieptive of the dptpsation under

this rs€tion is k onahlo thp CebinFt $earetarv to
mlko rulp$ ro prpvidp for the bpttpr carryid jnio
ottcol tho proyiFions of this Act;

(b) the authority of the Csbinet sgeretsry lq makE
resulBrionF 

-undsr 
rhis Aer sheli u" iiiriEj"rq

!,lqgjne lnm offocr rho provisions pr thiq Aei end
tulfr.llmont of ttro sbjosiivas qpeoified qnOir ttris
Sggtio4;

(o) tho prineiplcs end standerd$ applioablo ts the rutes
medo undcr this sestion Erc'thpse set sut in rhe
Inlsrprotation and Opneral pppvisipns acr ana thi
Skrumry Instrumont$ Ast.

cp. 2.

No. 23 sf ?013
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2l02 Th. Nalional Cohesion

a

PART VTII_TRANSITIONAL PROVISIONS

85, The National Cohesion and Integration Act is

rePealed.

E6. In this Part -
"former Commission" means the National Cohesion

,"d I#;;;""-tommission esublished under the National

E"i"ti"i'r"a Integration Act' 2008'

87. All rights, obligations 'n6 "ons161s^ 
which-'

immJiatery befire coming t'[#l'3:i*$r'i,lii;liTi
vested in or imPosed on the

Hl,"J ;"ihi;'r"ction, be deemed to be the rights'

"illig.rr"", 
Ind 

"on'o"o 
of the Commission'

88. Upon the commencement of this Act'.any "TP:'
.r,nJ?"#"t c"rn-itilon shall be deemed to be a member

of the reconstitut"a Corn-"'ion for the unexpired period

of his or her term of service'

89. A person who immediately before P"
."-ri""".t"[i- or tnit Act' is the -secretary -to'-theb;ffiilil:rt"ri tirnuin in office for the remarnrns

oeriod of his or her term' 
'n '"toidun"" 

with the terms and

conditions of their aPPointment '

e0. Everv ryTgn . tho;u,'T[',t#,1:llr Ti[l, $:
commencement of 'this Act'
iJ#"i"c-...ission. not f[t"'*:U1i #;'"*r ;:
dismissal or resignation sha

Commission.

Rcrc.l of Ad 'tk,
l2 of a)08,

tntcrFlhlion of
Prrt.

Acr No.l2 of
zn8.

Ri8htr md
oblit tiorr

Mcmb.n of lhc
formcr
Commi*$ion-

SacrcurY lo E
fonrpa
Commi6sion

Tr.[rfcr of Sr.ff
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rRsrsCmpULE (r.ll)
PROCEDURE FOR APPOINTMEI'IT qF COMMISSIONEBS

f . Whenever therc is a vacancy in rtr Commixiqo. Ififrilf
lhe cabinet Spprctarr shall within fou$ecn davs sf the
g$Ourpnpg olthe vacirncy, by npliqp in thp Qqrclre dpol$e
the yqg4ncy in thp Cqmmission,

2. For the purpose of $e appointr4ent of thq qelcction P'nel'

Comtnissioners, tlre Clhin.et Sccrepsy shall within fourtepvl

dgyS pf thC declaration of the vagancy constitute 4 selection

PenEl oonsisting of -
(e) one

Prpsi
nominated by the Office of thperson

dEnti

(b) ono pcmon nqminat€d by tha Publio Scrvis
esmmicsion;

(s) onp Perssn npminet€d by the Ansmpy-Opnoral;

(d) onp Borson nominet€d bv tlrp Ethips and Anti
ComiBtion Commission;

(e) pne Person nominated by $e Parliamentary ScrYic
Commission;

(0 ope person nominated by the National Gender an

Eguslily Commission; and

(g) one Bprmn nominatsd hy tie Iudicial Sprvic' 
epmmissipn,

3, Thc Public $erviap Csmmission shall--

(a) eqnvone thp first meeling sf thp selcqtion Pery!,q!
whieh the m0mhem of'lhe seleetion panel shall
olF0t e oheirp€mcn frqm emgnc $emselvps; and

G) provide lhe seleotion p46pf with such fa€ilities and' 
9th9r suPPPf ffi it meJ cquirc for the discharge of
rts lunctrons.

4, fie splestisn genpl shell, wifiin seven (ays of
oonveninc, bv advertisempnt in the mpdia' invite
epptiontidn. fr6qr prnonp who gualifv for nomination end

Eppolntmsnt es gomml$Flgnels'

Bolg pf thf f\lblic
+rvirf
Commir€ien.

^4yFnircncnl 
for

|PPlicr{on..
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5. An application under paragraPh. 4. shall.^,be

forwarded to the Public Service Commission wtthtn

fourteen days of the notice.

6. The names of all applicants under paragraph 5 shall

u" pJritt 
"J 

in the Gazeii and two daily newspapers of

national circulation'

7. The selection panel shall within fourteen .9"yt .of
."""lri oi uppticationi under paragraph 5 consider the

a.,nlitations.'interview and shortlist at least fifteen persons

;fiiiiili;; ,ppoint."nt as members of the commission

;;;;ll i"*'"ia the names of selected candidates to the

Pcriod lo submit
rpplic.iion.

ltblicrtion of lh.
nanrcs of tll
.pplicrnls.

Shonlist ro bc
fonxrrdcd to lhc
Prcsidcnl.

President for nomination.

8. The President shall,
receipt of tbe names forw

within twentY one daYs of
arded under ParagraPh 7'

Nominstion of
Chairpcnon rnd
mcmbctt of lhc
Commi$ion-

App.ovtl or
rljetioo bY lh.
Ndionrl
Asscmbly.

nominate one Person for aPPoi ntment as chairPerson and

as members of the

names of the Penions to
eisht persons for aPPointment

CSmmission, and shall forward the

the National Assembly for approval

9. The National Assembly shall, within twenty-one

davs of the dav it next sits after receipt of the names ot- the

no'rnin"". ,na!t paragraph 8, consider all the nominations

received and may approve or reject any nomination'

10. Where the National Assembly approves- the

no.in""t, the Speaker shall forward the names of the

approved persons to the President for aPpointment'

I1. The President shall, within twenty one days of the

..""ioi of the approved nominees from the- National

er*liuri, uy notii.i in the Gazette' appoint the chairperson

and membcrs.

12. Where the National Assembly rejects 
. 
any

norin"iion, tfr" Speaker shall' within three days'

;;;;;1""i. the aecision of the National Assemblv to the

President to submit a fresh nomination'

13. Where a nominee is rejected by the National

Assemblv under paragraph 12, the President shall' wlthln

seven days, submit io the National Assembly a lrcsn

nomination from amongst the persons shortlisted and

i".**a"a by the selectioi panel under paragraph 7 '

Prscdurc if thc
N!tional
As!.Inbly
rPProvc! .
nomincc.
GlzcnctrEnt bY

thc Presidcnt of

rnd mcmbcrs.

Communic ion ol
rli:ction of
nominc. bY &c
Spc.lcr.

Proctdurc if thc
Nrtiond
A$cmblY rciccts 3
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14. Thc selection panel may, subject to this section,
determine its own procedure for the conduct of business
and affairs.

15. The appointments to the Commission-

(a) shall be done in a fair, transparent and competitive
manner based on merit, suitability and
competence;

(b) shall take into account the values and principles
under Articles 10,27 and 232 of the Constirution;

(c) shall ensure that not more than two+hirds of the
members are of the same gender; and

(d) shall observe the principle of regional and ethnic
balance and shall harte regard to the principle of
fair reprcsentation for persons with disabilities.

16. Despite the foregoing provisions of this Schedule,
the Cabinet Secrctary may by notice in the Gazette, extend
the period specified in respect of any matter under this
section by a period not exceeding twenty-one days.

Proc.duc for rhe
sclactioo pancl ,

kincipl.r lo bc
ob$rved whilc
m.liing
rppoidmcnt to
thc Commilrio[

Ert.nsion of
Friod by thc
Crbinal Sccrctary.
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sECoND SCIIEDILE ( s' 13)

OATTUATTIRMATION OF OTT'ICE OF

CHAIRPERSONA{EMBERISECRETARY

L..,..,.... '........... 'having bcen appointed (a Chairperson of / a Membcr

il';; il;iil i"j o. N-tti""ti tlhcsion'and. Iniegration commission

;;T;X.tioiar cotretioi 
-and 

Integration -Act' do solemnlv

(rwear/declare and affirm) U'"t i *ifi f"itf'n'ily and-fully' impartially and

[ffiffi;;;;uility, di.ril*ir'iii Git -i pcrforrnthe functions and

llJ,i"ril' *i' p"'*tts- i'"ror"iiii ir-pon..me 
. 

uv vinry 
- 9,r- |is appointment

;fiffiffi,i;vour, bias, tfri"tiin' ill'wilior prejudicc' so HELP ME

GOD.
S wom/Declared bY thc

sald....",..'..."

Bcfora mc this.. ' "' daY of

Chicf Justice
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TIIIRD SCHEDULE (s.21)

PROVISIONS AS TO THE CONDUC-T OF BUSINESS AND AFFAIRS
OFTHECOMMISSION

1. (l) The Commission shall meet not less than four
times in every financial year and not morc than four months
shall elapse between the date of one meeting and the date
of the next meeting.

(2) Meetings of the Commission shall be held on such
date and at such time as the Commission shall decide or, in
the absence of such decision on a date and at a time
determined by the Chairperson in consultation with the
Secretary.

2. The Chairperson shall, on the application of at
least thtL- rf the members, convene a sp€cial me€ting of
the Commissioc.

3. The quorum for the cor:duct of business at a
meeting of the Commission shall be five members.

4. The Chairperson shall preside over every meeting
of the Commission and in the absence of the Chairperson,
the members present shall elect one of their number who
shall with respect to that meeting and the business
transacted thereat, have all the powers of the Chairperson.

5. Unless an unanimous decision is reached, a
decision on any matter before the Commission shall be by a
majority of votes ofthe members present and in the case of
an equality of votes, the Chairperson or the person
presiding shall have a casting vote.

6. Subject to paragraph 3, no proceedings of the
Commission shall be invalid by reason only of a vacancy
among the members thereof.

7. (l) The common seal of the Commission shall be
authenticated by the signature of the Chairperson and the
Secrctary and any document rcquired by law to be made
under seal, and all decisions of the Commission may be
authenticated by the Chairperson and the Secrctary.

(2) In the absence of either the Chairperson or the
Secretary in any particular case or for any particular matter,
the Commission shall nominate one member to authenticate

Mcrtints
t!ncrrlly

SFcirlmctaings

Quorum.

PreridinS of
melints.

lov.lidity of

Common acrl
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thc ecat of thc Commission on bchdf of cithcr thc

ChaLPerson or &c SccrctarY'

(3)Al insrurncn5-ffi U ffiffi"J| HCommiseion not rcqurrco

;"-,ffi;;;& brmc cirairpcrrcn and thc sccrctarv'

S. Thc emmission shall cauec minutcs - 
of- all

p-;til;"f if,'r""t"gt t" u" cnrcrea in books kcp for

that purpo8c.

Miurr..
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MEMORANDUM OF OBJECTS AND REASONS

Statement of the Objects and Reasons for the Bill
The principal object of this Bill is to provide for a co-ordinated

structure for cohesion and peace building and in Kenya. Further, the Bill
seeks to align the Act with the present constitutional dispensation and
structure of government by repealing the National Cohesion and
Integration Act (No.l2 of 2008) whose enactment was before that of the
Constitution.

Part I (clauses l-3) provides for the preliminary provisions.

Part II (clauses 4-30) provides for the establishment, functions and
powers of the Commission.

Part III (clauses 31-37) provides for funds of the Commission.

Part IV (clauses 38-48) provides for discrimination and negative
ethnicity.

Part V (clauses 49-71) provides for complaints, investigations and
enforcement.

Part VI (clauses 72-E3) provides for miscellaneous provisions.

Part VII (clause 84) provides for delegated legislation.

Part VIII (clauses 85-90) provides for transitional provisions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary and the
Commission. It does not limit any fundamental rights and freedoms.

Statement that the Bill concerns county governments

The Bill concems county govemments in terms of Article 110 of the
Constitution.

Statement that the BiIl is a mo4py Bill, within the meaning of Article
I l4 of the Constitution

This Bill is a money Bill within the meaning of Article I 14 of the
Constitution.

Dated the 9th November, 2023.

ADAN HAJI YUSSUF,
Chairperson, Committee on National

Cohesion and Equal Opportunity.

a
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