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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Committee on National Cohesion and Equal Opportunity
on its consideration of the National Cohesion and Integration Bill, 2023 (National Assembly Bill
No. 74 of 2023. The Bill was published on 30" November, 2023 and read for a First Time on 20"
March 2024. The Bill was thereafter committed to the Committee on National Cohesion and Equal

Opportunity for consideration and reporting to the House pursuant to Standing Order 127.

The Bill has ninety clauses and three schedules and seeks to repeal and replace the National
Cohesion and Integration Act, 2008 to align its provisions with the present constitutional
dispensation and structure of government by giving effect to Articles 10 and 27 of the Constitution

on the promotion of national unity and non-discrimination.

Pursuant to Article 118(1)(b) of the Constitution and Standing Order 127(3), the Committee placed
advertisements in the print media on 23" March, 2024, inviting the public and stakeholders to
submit written memoranda on the Bill on or before 5™ April, 2024. The Committee received
memoranda from various stakeholders including the National Cohesion and Integration
Commission (NCIC), the National Gender and Equality Commission (NGEC), Office of the

Director of Public Prosecution and the Office of the Attorney-General.

Further, the Committee held public hearings in Kisumu, Kakamega, Lamu, Mombasa, Kwale,
Garissa, Nyeri, Kirinyaga, Muranga, Makueni, Nandi, Uasin Gishu and Homa bay counties

between 3™ and 8™ June, 2024, to collect views from the public on the Bill.

The committee has agreed with stakeholders in Clause 47 to broaden the definition of “hate
speech” to encompass coded language and the vilification of others. A person who uses
threatening, abusive, insulting, or vilifying words or behavior, displays any written material, or
disseminates any ideas based on ethnic superiority, or uses coded language, acts, or makes gestures

depicting ethnic hatred is said to have committed hate speech.

The Committee agrees with stakeholders in Clause 47 to expand the definition of “hate speech” to
include coded language and vilification of others. A person who uses threatening, abusive,

insulting, vilifying words or behaviour, displays any written material or disseminates any ideas
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based on ethnic superiority or uses coded language, acts or makes gestures depicting ethnic hatred

is said to commit hate speech.

The Committee recognizes the importance of integrating peacebuilding into the Bill. As a result,
the Committee endorses amending Clause 5 to include the following functions of the Commission:
creating a monitoring and tracking system for all peacebuilding projects in the country,
establishing ethical standards for individuals involved in peacebuilding projects, and urging

national and county governments to allocate funds for peacebuilding initiatives.

In relation to actions by the Commission after an inquiry, the Committee is in agreement with
stakeholders that under clause 69 of the Bill, where an inquiry discloses a criminal offence, it
authorizes the Commission to refer the matter to the Office of the Director of Public Prosecution

or any other relevant authority.

Regarding actions by the Commission following an inquiry, the Committee agrees with
stakeholders that according to clause 69 of the Bill, if an inquiry reveals a criminal offense, it
allows the Commission to refer the matter to the Office of the Director of Public Prosecutions or

any other relevant authority.

A proposal was made by stakeholders to have male representatives elected for a county, in addition
to having women representatives. However, the committee did not adopt this proposal. This is
because the women’s representative seat is part of broader affirmative action initiatives in the
Constitution, which aim to promote women’s involvement in decision-making at all levels of
government. The women’s representative seat provides a direct path to political leadership at the

county level, complementing other efforts to increase women’s participation in political processes.

The Committee extends its sincere gratitude to the Office of the Speaker of the National Assembly
and the Clerk of the National Assembly for their invaluable logistical and technical support
throughout its sittings. Their assistance facilitated the Committee’s deliberations and ensured the
smooth progress of its work. The Committee, in a special way, acknowledges and appreciates the
participation of all stakeholders and members of the public who diligently submitted their
comments on the Bill. Their insights and contributions have enriched the Committee’s
understanding of the various perspectives on the proposed measures. Further, | wish to express my

heartfelt appreciation to the Honourable Members of the Committee and the dedicated Committee
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Secretariat whose commitment, expertise and collaborative efforts were instrumental in preparing

and producing this report.

~

HON. YUSSUF ADAN HAJI, MP.
CHAIRPERSON, COMMITTEE ON NATIONAL COHESION AND EQUAL

OPPORTUNITY
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PART ONE
1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1.

The Committee on National Cohesion and Equal Opportunity is established under the

Standing Order 212C of the National Assembly.

The mandate of the Committee is as follows—

(a) To monitor and promote measures relating to policy and program initiatives in pursuit of
peace and national cohesion;

(b) To investigate, inquire into and report on all matters relating to inter community cohesion;

(c) To monitor and promote measures designed to enhance the equalization of opportunities
and improvement in the quality of life and status of all persons, including persons who are
marginalized on the basis of gender, age, disability, health status, ethnic, racial, cultural
or religious background or affiliation or any other such ground;

(d) To investigate, inquire into and report on all matters relating to discrimination and or
marginalization of persons referred to under sub-paragraph(c);

(e) To make proposals to Parliament including legislative proposals for the protection,
equalization of opportunities and promotion of the welfare of the groups referred to under
sub-paragraph (c¢); and

(f) To examine the activities and administration of all state departments and statutory bodies
in so far as they relate to the rights and welfare of the persons referred to under sub-

paragraph (c).
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1.2 Committee Membership
The Select Committee on National Cohesion and Equal Opportunity comprises of the

following Members—

Hon. Yussuf Adan Haji, DSM, MP.
(Chairperson)

Mandera West

United Democratic Movement (UDM)

2. | Hon. Liza Chelule Chepkorir, MP. | Nakuru (CWR) United Democratic Alliance (UDA)
(Vice-Chairperson)

3. | Hon. Yusuf Hassan Abdi, MP. Kamukunji Jubilee Party (JP)

4. | Hon. Charles Kamuren, MP. Baringo South United Democratic Alliance (UDA)

5. | Hon. Charles Ong’ondo Were, MP. | Kasipul Orange Democratic Movement (ODM)

6. | Hon. Edward Oku Kaunya, MP. Teso North Orange Democratic Movement (ODM)

7. | Hon. Joseph Samal Lomwa, MP. [siolo North Jubilee Party (JP)

8. | Hon. Martin Peters Owino, MPH, | Ndhiwa Orange Democratic Movement (ODM)
MP.

9. | Hon. Eng. Paul Nzengu, MP. Mwingi North Wiper Democratic Movement Kenya

(WDM-K)

10. | Hon. Agnes Mantaine Pareyio, MP. | Narok North Jubilee Party (JP)

11. | Hon. Duncan Maina Mathenge, MP. | Nyeri Town United Democratic Alliance (UDA)

12. | Hon. Fredrick Lusuli Ikana, MP. Shinyalu ANC Party

13.| Hon. Irene Nyakerario Mayaka, | Nominated Orange Democratic Movement (ODM)
MP.

14. | Hon. Jane Wangechi Kagiri, MP. Laikipia (CWR) United Democratic Alliance (UDA)

15.| Hon. Joseph Hamisi Denar, MP. Nominated ANC Party

16. | Hon. Joseph Iraya Wainaina, MP. Nominated United Democratic Alliance (UDA)

17.| Hon. Mary Maingi, MP. Mwea United Democratic Alliance (UDA)

18.| Hon. Monicah Muthoni Marubu, | Lamu (CWR) Independent
MP.

19.] Hon. Onesmus Ngogoyo Nguro, | Kajiado North United Democratic Alliance (UDA)

MP.
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20. | Hon. Teresia Wanjiru Mwangi, MP. | Nominated United Democratic Alliance (UDA)
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1.3 Committee Secretariat
The secretariat supporting the Committee is comprised of the following officers-
Ms. Naserian Lotuai

Clerk Assistant 1

Ms. Kathleen Nanzala Mr. Alex Amwata

Clerk Assistant I11 Hansard Reporter

Ms. Audrey Andala Mr. Peter Atsiaya

Legal Counsel 11 Media Relations Officer

Ms. Joanne Naneu Ms. Lilian Aluga

Research Officer 111 Public Communications Officer
Mr. John Ng’anga Mr. Luka Mutua

Audio Officer Sergeant-at-Arms
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PART TWO

2.0 OVERVIEW OF THE NATIONAL COHESION AND INTEGRATION BILL, 2023
(NATIONAL ASSEMBLY BILLS NO. 74 OF 2023)

2.1 Introduction

3. The National Cohesion and Integration Bill, 2023 is a Bill sponsored by the Chairperson
of the Committee on National Cohesion and Equal Opportunity, Hon. Adan Haji Yusuf,
MP.

4. The objective of the Bill is to repeal and replace the National Cohesion and Integration Act,
2008 to align its provisions with the present constitutional dispensation and structure of
government by giving effect to Articles 10 and 27 of the Constitution on the promotion of
national unity and non-discrimination.

5. The Bill underwent first reading on 20"™ March, 2024 and was committed to the Committee
on National Cohesion and Equal Opportunity for purposes of conducting public participation

pursuant to Article 118 of the Constitution and Standing Order 127 of the National Assembly.

1.2 Salient Clauses of The National Cohesion and Integration Bill, 2023
2. Clause 3 of the Bill consist of the objectives of the Act which is to give effect to Articles 10
and 27 of the Constitution on the promotion of national unity and non-discrimination. It further

seeks to provide a framework for the promotion of national cohesion, unity and peace-building.

3. Clause 4 of the Bill provides for the establishment of the National Cohesion and Integration
Commission comprising of a chairperson and eight other members nominated by the President

for appointment and approved by the National Assembly.

4. Clause 5 outlines the functions of the National Cohesion and Integration Commission which is
to develop policies for the promotion of national values and principles of governance. This is
in addition to formulation and implementation of strategies, plans, educational and training
programmes to create public awareness and support on the importance of national unity.

Further, the Commission is mandated to establish early warning and early response system on
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conflict and put in place an emergency preparedness and response system to curb imminent
conflict.

5. Clause 10 stipulates for the headquarters of the Commission to be in Nairobi but mandates the
Commission to establish nine regional offices in the country. It mandates the Commission to
ensure that its services are accessible to all parts of the country and to establish branches in
each county.

6. Clause 12 of the Bill provides for the qualifications of and disqualification for appointment as
a chairperson and member of the Commission. It requires that a person be a citizen of Kenya,
hold a degree from a university recognized in Kenya, have knowledge and at least 10 years of
experience for the Chairperson and 2 years for the members in matters relating to race, ethnic
and human relations, public affairs and human rights, peace and security and meet the
requirements of Chapter Six of the Constitution.

7. Clause 15 of the Bill provides for a term of office of the Chairperson and members, which is
three years with a possibility of reappointment for one further term.

8. Clause 17 of the Bill provides for the procedure of removal from office of a commissioner.
This is by a person presenting a petition to the President through the Cabinet Secretary, who
shall then forward the Petition to the relevant Committee of the National Assembly within seven
days. The Committee is to inquire into the matter report on the facts to the President through
the Cabinet Secretary, giving its recommendations as to whether the Commissioner ought to be
removed or not.

9. Clause 38 of the Bill addresses ethnic discrimination. It defines instances where a person may
be considered to have discriminated against another, either directly or indirectly. This can occur
if a person treats another person less favorably on ethnic grounds than they would treat someone
else. It also applies if a person imposes a requirement or condition on another person that would
not be justifiable, regardless of the person's color, race, nationality, or ethnic or national origins,
and this requirement or condition cannot be met by that person.

10. Clause 39 of the Bill makes provision for discrimination through victimization, which occurs
when a person carries out an act that is injurious to the well-being and esteem of that person by
treating that person less favourably than other persons on grounds that the person discriminated

against intends to or has brought proceedings under the Act, given evidence or information in
61
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connection with proceedings under the Act, alleged that a person has committed an act which
would amount to contravention of the Act or done anything under the Act in relation to any
person.

11. Clause 40 of the Bill makes provision for harassment on the basis of ethnicity which occurs
where a person engages in unwanted conduct which has the purpose or effect of violating that
other person’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive
environment for that other person.

12. Clause 41 of the Bill provides for discrimination in employment. It requires every public
entity to ensure representation of the diversity of the people of Kenya in the employment of
staff and to afford adequate and equal opportunities for appointment, training and promotion at
all levels of public service to members of all ethnic groups. It bars a public entity from recruiting
or having in its employment more than one fifth of its staff from the same ethnic community.
It further prohibits an employer or potential employer or their representatives from
discriminating against another person in arrangements made for the purpose of determining who
should be offered the employment and in the terms the employer offers employment.

13. Clause 42 of the Bill provides for exceptions in discrimination in employment and proposes
that it shall not be deemed discriminatory where the job involves cultural entertainment in a
capacity for which a person of that ethnic group is required for reasons of authenticity, the job
involves a work of art, visual image or sequence of visual images for which a person of that
ethnic group is required for reasons of authenticity or the holder of the job provides for a person
of that ethnic group with personal services promoting their welfare and those services can most
effectively be provided by a person of that ethnic group.

14. Clause 43 of the Bill provides for discrimination in the membership of an organisation. It
prohibits an official, member, employee, assign or representative of a registered organisation
from discriminating against a person who is not a member in the terms in which it is prepared
to admit the person to membership or by refusing or deliberately omitting to accept the person’s
application for membership. It also makes it unlawful for a membership organisation to subject
to harassment a member or a person applying for membership on the grounds of ethnicity.

15. Clause 44 of the Bill provides for discrimination by other agencies. It prohibits a public or

private entity from discriminating against any person in the provision of its services. However,
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this does not apply where it is proven that the alleged discriminatory act is a necessary
requirement in the nature of business transaction and that there is no alternative way of realising
the desired goal.

16. Clause 45 of the Bill makes provisions for discrimination in access to and distribution of
resources. It mandates that public resources shall as far as practicable, be distributed equitably
and geographically considering Kenya’s diversity, population and poverty index.

17. Clause 46 of the Bill provides for discrimination in property ownership, management and
disposal. It defines a manager as a person who has power to control, lease, let or dispose of
public property or property that is wholly meant for use by the public. It makes it unlawful for
a manager to discriminate against another person in the terms such a manager offers, lets,
manages or disposes the property to another person.

18. Clause 47 of the Bill provides for racial or ethnic contempt. It provides for actions that amount
to ethic contempt and makes it an offence if the person intends to stir up ethnic hatred, or having
regard to all other circumstances, ethnic hatred is likely to be stirred up. These actions are where
a person uses threatening, abusive or insulting words or behaviour or displays any written
material, publishes, posts or distributes material in print, electronic or social media, presents or
directs the performance of a play to the public, distributes, shows or plays a recording of visual
images or provides, produces or directs a programme, which is threatening, abusive or uses
insulting words or behaviour.

19. Clause 48 of the Bill provides for exceptions to discrimination. The Bill does not consider
unlawful an act done to afford a person of a particular ethnic group access to facilities or services
to meet the special needs of such a person in regard to their education, training or welfare or
other ancillary benefits or on grounds other than race, ethnic or national origin for the benefit
of'a person who is not a Kenyan citizen to afford that person access to the facilities for education
or training or other ancillary benefits, where it appears that the person in question does not
intend to remain in Kenya after the period of education or training.

20. Clause 50 of the Bill provides for persons who may make complaints to the Commission. They
are a person acting in their own interest, a person acting on behalf of another person who cannot
act in their own name, a person acting as a member of a group or class of persons, a person

acting in the public interest or an association acting in the interest of one or more of its members.
8|Paj
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Further a complaint may be made by or against an individual, a body of persons whether
corporate or unincorporated, a public or private organisation, the Government or a specific body
or officer of the government.

21. Clause 51 of the Bill provides for the manner of lodging a complaint, which may be orally or
in writing. Where a complaint is made orally, the Bill mandates the Commission to cause the
complaint to be reduced into writing. The complaint is to be in such a form.

22. Clause 52 of the Bill provides for complaints not to be entertained by the Commission. It
empowers the Commission to decline to entertain a complaint if it considers that a complaint is
frivolous, vexatious, misconceived or lacking in substance, involves a subject matter that would
be more appropriately dealt with by a court or involves a subject matter that has been adequately
dealt with by the Court.

23. Clause 53 of the Bill provides for an application to strike out a complaint. The Respondent may
apply in writing to the Commission to have a complaint or any part of it struck out on the
grounds that it is frivolous, vexatious, misconceived or lacking in substance.

24. Clause 54 of the Bill provides for dismissal of stale complaint. It authorises the Commission to
dismiss a complaint and notify the complainant if the Commission has had no substantive
response from the complainant in the period of twelve months following a request by the
Commission for a response in relation to the complaint.

25. Clause 55 of the Bill provides for referral of matters to the Commission by the Cabinet
Secretary, if the Cabinet Secretary considers that the matter raises an issue of important public
policy, whether or not a complaint has been lodged or the Commission has considered the
complaint or the complaint is in the process of conciliation.

26. Clause 56 of the Bill provides for alternative dispute resolution mechanisms. It gives the
Commission power to establish ad hoc or standing peace committees comprising
representatives of affected ethnic groups and experts where necessary, power to establish
mediation committees and power to involve traditional justice mechanisms relevant to a
particular community, local administration and relevant national and county government
agencies in managing conflicts and resolving disputes where it deems appropriate.

27. Clause 57 of the Bill gives the Commission the power to refer complaints for conciliation.

9|
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28. Clause 58 of the Bill provides for conciliation by the Commission. It mandates the Commission
to make all reasonable endeavors to conciliate a complaint referred to it under clause 57 and by
written notice require any person to attend before the Commission for the purpose of discussing
the subject matter of the Complaint or to produce any documents specified in the notice.

29. Clause 59 of the Bill provides for conciliation agreements. It requires after the satisfactory
determination of the conciliation, the conciliator to cause both parties to sign the settlement
agreement which shall be final and binding on the parties and enforceable as if it were a decision
of the Commission

30. Clause 60 of the Bill provides for where conciliation fails. It requires the Commission to set
down a complaint for determination and issue a date on which a matter is to be heard where the
conciliation fails or the parties or either of them objects to any conciliation efforts

31. Clause 61 of the Bill provides for special references. It requires the Commission in exercising
its powers to pay particular attention to and expedite the disposal of special references.

32. Clause 62 of the Bill provides for matters the compliance notices issued under clause 69 of the
Bill contain. The notices require the person concerned to comply with a duty specified in the
notice and to inform the Commission, within thirty days of the date on which the notice is served
of the steps that the person has taken, or is taking to comply with the duty specified in the notice.

33. Clause 63 of the Bill provides for enforcement of compliance notices. It authorises the
Commission to apply to the High Court for an order requiring a person to furnish any
information required by the compliance notice if the person fails to furnish the information to
the Commission in accordance with the notice or the Commission has reasonable cause to
believe that the person does not intend to furnish the information.

34. Clause 64 of the Bill provides for a prohibition notice. It authorises the Commission to issue a
prohibition notice directing a person or entity involved in an action or conduct contrary to
national cohesion, integration and peace building to cease such action or conduct within seven
days.

35. Clause 65 of the Bill provides for investigations by the Commission. It authorizes the
Commission to conduct investigations pertaining to an inquiry and employ the services of a

public officer or investigation agency of the government at the Commission’s expense.
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36.

37.

38.

39.

40.

41.

42.
43.

44.

45.

Clause 66 of the Bill provides for a notice of discontinuation of investigations. If the
Commission decides to discontinue the investigation of a complaint, the Commission is to
inform the Complainant in writing of that decision and the reasons for that decision within thirty
days of making the decision.

Clause 67 of the Bill provides for notice of investigation to an organization. Before
commencing investigations under the Act, the Commission is required to give notice of the
intended investigation to the administrative head of a state organ, public office or organization.
Clause 68 of the Bill provides for the requirement that a person likely to be prejudiced or
affected to be heard at any stage of an inquiry by the Commission.

Clause 69 of the Bill provides for action by the Commission after an inquiry. Where an inquiry
discloses a criminal offence, it authorizes the Commission to refer the matter to the Office of
the Director of Public Prosecution or any other relevant authority.

Clause 70 of the Bill provides for reports to an organisation and requires that after concluding
an investigation or an inquiry under the Act, the Commission should make a report to the state
organ, public office or organisation to which the investigation relates. The matters to be included
in the report are the findings of the investigation and any recommendations made by the
Commission, the action the Commission considers should be taken and the reasons for the
action and any recommendations the Commission considers appropriate.

Clause 71 of the Bill provides for hearings of the Commission during an inquiry, which are to
be open to the public except where the Commission for a justifiable reason decides otherwise.
Clause 72 of the Bill provides for offences under the Act. It creates five offences.

Clause 73 of the Bill provides for offences by a body of persons. Where the body of persons is
a body corporate, every director of that body corporate shall also be deemed to be guilty of that
offence and where that body of persons is a firm, every partner of the firm shall be deemed to
be guilty of the offence.

Clause 74 of the Bill provides for the code of conduct for the members and staff of the
Commission. It requires the staff and members of the Commission to keep and maintain
professional and ethical standards and to adhere to and comply with the Commission’s Code of
Conduct.

Clause 75 of the Bill provides that the Act binds the Government.
11|
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46.

47.

48.

49.

50.

31

52.

it

Clause 76 of the Bill provides for legal proceedings against the Commission. It provides for
the deeming of proceedings against the Commission as proceedings against the Government
and therefore subject to the Government Proceedings Act, Cap. 40.

Clause 77 of the Bill provides for confidentiality of information. It bars any person from either
directly or indirectly disclosing, communicating or making a record of any information obtained
during the performance of their functions or duties under the Act, unless it is necessary to do so
for the purpose of or in connection with the performance of a function or duty or the exercise
of power under the Act or any other written law.

Clause 78 of the Bill provides for protection of witnesses and information. It removes personal
liability from a person who lodges a complaint or produces a document or evidence to the
Commission for any loss, damage or injury suffered by another person by reason only of the
lodging of the complaint or the production or giving of the document, information or evidence.
Clause 79 of the Bill provides for statements made by persons to the Commission, and
precludes a person from civil or criminal liability for statements made in the course of giving
evidence before the Commission, except where such statement is false.

Clause 80 of the Bill provides for offences by members of staff. These are, causing anything to
be done through another person that would constitute contravention of the Act if done by him
or her or allowing or directing a person under their supervision or control to do anything that is
in contravention of the Act.

Clause 81 of the Bill provides for reporting of improper orders. It allows a public officer or
member who considers that anything required of them is in contravention of the Act or any other
Act or is improper or unethical to report the matter to the Commission.

Clause 82 of the Bill provides for the general penalty for offences where the penalty is not
specifically provided. The penalty is a fine not exceeding one million shillings or a term of
imprisonment not exceeding one year or both.

Clause 83 of the Bill provides for review of the decision of the Commission. A person who is
aggrieved by the decision of the Commission may apply for a review of that decision within 14
days of that decision and requires the Commission to determine and communicate its decision

to the Appellant.
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54. Clause 84 of the Bill provides for regulations. It authorises the Cabinet Secretary in consultation
with the Commission, to make regulations for the effective implementation of the Act.

55. Clause 85 of the Bill repeals the National Cohesion and Integration Act, Cap. 7N.

56. Clause 86 of the Bill provides for the meaning of the term “Former Commission™ as used in
the transitional provisions to mean the National Cohesion and Integration Commission
established under the National Cohesion and Integration Act, Cap. 7N.

57. Clause 87 of the Bill provides for the rights and obligations of the former Commission and
deems all rights, obligations and contracts vested or imposed by the former commission to be
the rights of the Commission (now established).

58. Clause 89 of the Bill provides for the Secretary of the former Commission. It retains the person
who was the Secretary of the former Commission as the Secretary of the Commission in
accordance with the terms and conditions of their appointment.

59. Clause 90 of the Bill deems the staff of the former Commission who are not under notice of
dismissal or resignation as the staff of the Commission.

60. The First Schedule outlines the procedure for appointment of a Commissioner pursuant to
Clause 11. It provides for the steps and timelines for when a vacancy occurs in the Commission.
It also provides for the establishment of a selection panel consisting of seven persons and for
the role of the Public Service Commission in the selection panel. It provides the timeline for
advertisement of vacancies and the period for submission of applications. It provides for the
publication of the names of the applicants and requires that a shortlist of 15 persons be
forwarded to the President, who shall then appoint seven persons and forward the names to the
National Assembly. It requires the National Assembly to consider the nominations within
twenty-one days and provides the procedure for when the National Assembly approves or
rejects the nominees. It also provides for gazettement of the nominees by the President. It
authorises the Selection Panel to determine its procedure and sets out the principles to be
observed while making appointments to the Commission. Lastly it authorises the Cabinet
Secretary to extend time for any matter for a period not exceeding 21 days.

61. The Second Schedule provides for the form of oath / affirmation for the Chairperson, Members

and Secretary pursuant to clause 13.
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62. The Third Schedule provides for the Conduct of Business and Affairs of the Commission
pursuant to clause 21. It provides for general meetings, special meetings, quorum at meetings,
who is to preside over meetings, the manner of reaching decisions, invalidity of proceedings of
the Commission, the manner of authentication of the common seal of the Commission and

minutes of the proceedings and meetings of the Commission.
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PART THREE
3.0 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL
3.1 LEGAL FRAMEWORK ON PUBLIC PARTICIPATION
63. Article 118 (1)(b) of the Constitution provides as follows—
“Parliament shall facilitate public participation and involvement in the legislative and other
business of Parliament and its Committees.”
64. The National Assembly Standing Order 127 (1) (2) and (3A) stipulates that —
“(1)A Bill having been read a First Time shall stand committed to the relevant
Departmental Committee without question put.
(2) Notwithstanding paragraph (1), the Assembly may resolve to commit a Bill to a select
committee established for that purpose.
“(3) The Departmental Committee to which a Bill is committed shall facilitate public
participation on the Bill through an appropriate mechanism including- (a) inviting
submission of memoranda; (b) holding public hearings; (c) consulting relevant
stakeholders in a sector; and (d) consulting experts on technical subjects.
(34). The Departmental Committee shall consider the views and recommendations of the
public under paragraph (3) in its report to the House. "
3.2 STAKEHOLDER ENGAGEMENTS
65. The Committee placed an advertisement in the print media on 23™ March 2024, inviting the
public to submit written memoranda on the Bill on or before 5™ April, 2024 at 5:00p.m.
66. The Committee received written memoranda from the following stakeholders—
(i) The Executive Office of the President;
(ii) The National Cohesion and Integration Commission;
(iii)The Office of the Attorney General;
(iv) The National Gender and Equality Commission;
(v) The National Police Service;
(vi)The Judicial Service Commission; and
(vii) The Office of the Director of Public Prosecution.
67. Further, the Committee conducted public hearings where members of the public presented their

views on the Bill to the Committee. The public hearings included meetings in Kisumu,
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Homabay, Kakamega, Uasin Gishu, Nandi, Mombasa, Kwale, Lamu, Nyeri, Kirinyaga and
Kitui.

3.3 WRITTEN SUBMISSIONS FROM STAKEHOLDERS

The feedback received from the interactions with stakeholders provided valuable input, highlighting

specific concerns and suggestions for amendments. The following are the submissions on various

clauses of the Bill—

3.3.1 Submissions by the Executive Office of the President (EOP)

68. The Executive Office of the President made the following written submissions—

69. The Executive Office of the President was of the view that the Bill contained provisions which
encroach on the Constitutional mandate of H.E the President under Article 132 of the
Constitution of Kenya.

Committee’s Observation/Recommendation.

The Committee observed that under Article 132 of the Constitution, the President shall

report, in an address to the nation, on all the measures taken and the progresss achieved in

the realization of the national values referred to in Article 10. Clause 3 of the Bill seeks to give
effect to Articles 10 and 27 of the Constitution on the promotion of national unity and non-
discrimination. The Committee observed that there is no inherent collision between the

President’s function under Article 132 and Clause 3 of the Bill that seeks to give effect to

Articles 10 and 27. Instead, they are designed to work in harmony, with the Bill offering

specific legislative steps and the President reporting on their progress. This aligns with the

President’s broader constitutional responsibility to ensure that national values, as set out in

Article 10, are upheld. The Committee therefore rejected this proposal.

Clause 3

70. The EOP submitted that the Bill cannot “give effect” to Articles 10 & 27 on only two (2)
National values and principles of Governance. Instead, it should focus on promoting national
values specific to the Commission’s mandate which include: national unity, inclusiveness,
equality, equity and non-discrimination. They proposed the following amendment to Clause
3(a) -

3(a) promote the values under Article 10 on national unity, inclusiveness, equality, equity and

non-discrimination; and Article 27 of the Constitution on national unity and non-discrimination.
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Committee’s Observation/Recommendation.

The Committee observed that the Bill gives effect to Articles 10 and 27 of the Constitution on

the promotion of national unity and non-discrimination. Article 10 and 27 addresses national

unity, inclusiveness, equity and non-discrimination. Therefore, the Committee rejected this
proposal because the Bill complements the functions under the Constitution.

Clause 5

71. It was further submitted that Clause 5 of the Bill assigns the Commission the function of
developing policy, which is the function of line Ministries or State Departments and not
Commissions. The Executive Office of the President proposed the deletion of Clause 5 (f) in its
entirety as a function of the Commission. The functions of the National Cohesion and
Integration Commission are enforcement/oversight and not policy development.

Committee’s Observation/Recommendation.

The Committee observed that a commission in Kenya can develop a policy and refer it to the

relevant state department or cabinet secretary. This process is part of how commissions work

within their mandates to influence broader government policy and action, the Committee
therefore rejected this proposal.

72. The EOP submitted that promotion of National Values and principles of Governance is a critical
constitutional mandate whose realization is one of the key functions of H.E. the President under
Article 132 (1)(c) (i). Under this Article, the President is required to, once a year, report in an
address to the nation, on all the measures taken and the progress achieved in the realization of
the national values, referred to in Article 10. The EOP facilitates the delivery of this mandate.
As part of this mandate, the EOP is responsible for developing and coordinating its
implementation (Sessional Paper No.8 of 2013 on National Values and Principles of
Governance). The function of developing policy on National Cohesion and Integration is
assigned to the Ministry of Interior and National Administration.

Committee’s Observation/Recommendation.

The Committee observed that the promotion of National Values and Principles of Governance

is a critical constitutional mandate that involves multiple actors, including the President,

commissions, and other government entities. While the President has the overarching
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responsibility, various commissions also play significant roles in promoting these values

within their specific mandates. The Committee therefore rejected this proposal.

73. EOP recommended a review of the proposed functions of the Commission with a view of
ensuring that they do not contradict the Constitution or duplicate functions performed by other
institutions. Under Articles 131, 132, 232 and 234 of the Constitution, the mandates of
promotion of National Values and Principles of Governance (Article 10) and Values and
Principles of the Public Service (Article 232) are clearly assigned. The Commission should
focus on enforcement and not policy making.

Committee’s Observation/Recommendation.

The Committee observed that a commission in Kenya can develop a policy and refer it to the

relevant state department or cabinet secretary. This process is part of how commissions work

within their mandates to influence broader government policy and action, the Committee
therefore rejected this proposal.

3.3.2 Submissions by the National Cohesion and Integration Commission (NCIC)

74. The National Cohesion and Integration Commission made the following submissions—

75. Amend clause 5 of the Bill by inserting the following functions—

(1) Oversee the implementation of peace building projects under this Act; In overseeing the
implementation of peace building projects, the Commission shall —

(a) develop a monitoring and tracking mechanism for all peace building projects in the
country;

(b) develop ethical standards to be adhered to by persons involved in peace building
projects;

(c) undertake research and analyse and disseminate information, critical gaps and
strategic priorities relevant to peace building in any particular region;

(d) systematically collect information on lessons learnt in peace building;

(e) advise persons involved in peace building projects on best practices for achieving
lasting cohesion and integration in any particular area;

(f) advise the national and county governments on the most appropriate peace building

interventions based on the existing circumstances of the local communities;
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(g) encourage national and county governments to allocate funding for peace-building
initiatives;

(h) take measures to ensure that there is harmony in the peace-building projects
undertaken in any particular area;

(i) take measures to ensure that persons involved in peace-building projects in the
counties do not instigate, perpetuate or deepen instability or strife in any area;

(2) Set standards to be adhered to by persons involved in the implementation of peace-building
projects;

(3) The Commission shall maintain a register of all peace-building projects within Kenya. A
person who intends to engage in a peace-building project in Kenya shall notify the
Commission of the project and give details about the project such as:

(a) a description of the peace-building project or activity that the applicant intends to
undertake;

(b) a statement of the place where the peace building project is to be carried out and the
targeted community;

(c) a schedule of activities proposed to be undertaken in the peace building project;

(d) the time-frame of the peace building project;

(e) the source of financing for the project;

(f) a statement as to whether there is any conflict of interest;

(g) a statement as to whether the applicant has carried out any other peace building
project within the targeted community and the outcome of that peace building
project;

(h) the names of the officers in charge of the peace building project; and any other
information that the Commission may require.

Committee’s Observation/Recommendation

The Committee observed that it is important to include the functions of peacebuilding

in the Bill. Their proposal was adopted by the Committee.

76. NCIC also recommended the retention of functions as envisaged in the NCI Act, 7N especially
as it relates to; a. Investigating complaints of ethnic or racial discrimination b. Investigating on

its own accord or on request from any institution ...., any issue affecting ethnic and racial
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discrimination Making recommendations on penalties to be imposed on any person for any
breach of the provisions of the Constitution or of any law dealing with ethnicity.
Committee’s Observation/Recommendation
The Committee observed that it is important to include the functions of the Commission to
investigate complaints of ethnic and racial discrimination. Their proposal was adopted by the

Committee.

Clause 6
77. NCIC submitted that the Bill should retain powers as envisaged in the NCI Act, Cap. 7N Section

26 (2) (a) and (b): In the discharge of its functions under this Act, the Commission—

(a) shall not be subject to the direction or control of any other person or authority;

Committee’s Observation/Recommendation
The Committee observed that oversight of the commission by another authority helps ensure
that commissions are held accountable for their actions, promoting transparency and
preventing misuse of power. The Committee rejected this proposal.

(b) shall publish the names of persons or institutions whose words or conduct may
undermine or have undermined or contributed towards undermining good ethnic
relations, or who are involved in ethnic discrimination or the propagation of ethnic hate.

Committee’s Observation/Recommendation

The Committee observed that publishing names of persons or institutions whose conduct may

have contributed to undermining good ethnic relations involves balancing the public interest

and the right to information with individuals’ rights to privacy and fair treatment. The

proposal was rejected by the Committee.

Clause 8

78. NCIC recommended the introduction of new provisions as follows:

(a) Power to compel the attendance of witnesses to the commission

A person who fails to obey summons for the attendance as a witness or other persons or
for the production of books, plans and other documents or who, having complied, refuses
or fails to give his correct name and address and to answer truthfully all questions that

may be lawfully put to him commits an offence and shall be liable on conviction to a fine
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not exceeding one million shillings or to imprisonment for a term not exceeding twelve
months or to both.

Committee’s Observation/Recommendation

The Committee adopted this proposal to enable the Commission to compel the attendance of

witnesses.

Clause 10

79. NCIC recommended that the words ‘administered by a commissioner’ be removed from Clause
10(2).

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill is more comprehensive. Their proposal

was therefore not adopted.

80. NCIC further submitted that the Bill should retain the provision of the current Act of the single
term of six years for Commissioners to align the act with Constitutional provisions on
Commissions.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 17 on removal from office

81. NCIC submitted that the bill should adopt the provisions of the Constitution with regards to
removal from office of the Chairperson or Commissioners.

Committee’s Observation/Recommendation

The Committee observed adopted this provision to align the Bill with Article 251 of the

Constitution.

Clause 24 on the Secretary to the Commission

82. NCIC recommended that there be included qualifications for the person seeking to be Secretary
to the Commission. The qualifications should include—

(a) Holds a Masters from a university recognized in Kenya;
(b) At least ten years proven experience at management level;

(c) Has extensive experience in public administration and/or public service.
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Committee’s Observation/Recommendation
The Committee observed that changing the qualifications of a Secretary to the Commission
from five years’ experience to ten years’ experience is not ideal. The relevance and quality of
experience matter more than the number of years. The Proposal was therefore rejected.
Clause 47
83. The Commission submitted that the title of the offence of hate speech should be retained as per
the current act.
Committee’s Observation/Recommendation
The Committee adopted this proposal. To empower the commission to compel witnesses to
comply with their summons.
84. NCIC also recommends the expansion of the definition of the offence of hate speech to include
coded language, vilification of others etc. The proposed clause to read as follows—
A person who —

(a) uses threatening, abusive, insulting, vilifying words or behaviour, displays any written
material or disseminates any ideas based on ethnic superiority;

(b) uses coded language, acts or makes gestures;

(c) publishes, posts or distributes material in the print, electronic or social media;

(d) presents or directs the public performance of a play with gestures depicting ethnic
hatred;

(e) distributes, shows or plays a recording of visual images or provides, produces or directs
a programme which- (i) depicts ethnic propaganda or stereotyping; or (ii) contains
gestures depicting ethnic hatred; or (iii) is threatening, abusive, insulting or vilifies
others or involves the use of threatening, abusive, insulting or vilifying words or
behaviour;

(f) wears or engages in the display of clothing, signs, flags, emblems and insignia, with
the intention to incite or stir up ethnic hatred or having regard to all the circumstances,
ethnic hatred or social strife is likely to be stirred up, or social cohesion is likely to be
disrupted, or show serious contempt for, or severe ridicule of, or incite acts of violence
towards a person or group of persons, or towards any property of that person or group

of persons, commits an offence.
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Committee’s Observation/Recommendation

The Committee observed that the definition of hate speech is comprehensive and therefore

adopted this proposal.

85. Further, NCIC recommended that the punishment in Clause 47(2) to be enhanced to a fine of

not less than five million and to a term of imprisonment of not less than five years of both.

Committee’s Observation/Recommendation

The Committee observed that a fine should be proportionate to the offence. A one-million fine

may be deemed sufficient to reflect the severity of the violation, whereas five million might be

considered excessively punitive. The Committee rejected this proposal.

86. NCIC also recommended the inclusion of a new clause as follows—
“Any print, electronic, digital and social media, or other media enterprise that publishes or
otherwise disseminates any of the acts under subsection (1) on any platform commits an
offence and shall, on conviction, be liable to a fine of not less than ten million shillings or
to imprisonment for a term of not less than ten years, or to both.” “any licenced media
enterprise shall upon conviction have their licence revoked” “Any person convicted of an
offence under this section shall not be eligible to hold any public nominative or elective
office for a period of five years.”

Committee’s Observation/Recommendation

The Committee observed that a fine should be proportionate to the offense. A one-million fine

may be deemed sufficient to reflect the severity of the violation, whereas five million might be

considered excessively punitive. The Committee rejected this proposal.

87. Additionally, NCIC submitted that the Bill should retain the offence of ethnic or racial contempt

as provided in the current NCI Act No. 7N to be added as Clause 48 to read as follows—

“Any person who utters words intended to incite feelings of contempt, hatred, hostility,
violence or discrimination against any person, group or community on the basis of ethnicity
or race, commits an offence and shall be liable on conviction to a fine not exceeding one
million shillings, or to imprisonment for a term not exceeding five years, or both. A
newspaper, radio station or media enterprise that publishes the utterances referred to in
subsection (1) commits an offence and shall be liable on conviction to a fine not exceeding

one million shillings.
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Committee’s Observation/Recommendation

The Committee observed that a fine for this provision has been provided for under the
provision on hate speech. The Committee did not adopt this provision.

Clause 60 on where conciliation fails

88. NCIC recommended the amendment of Clause 60(2) to provide for a procedure of hearing a

matter where conciliation has failed. The clause would therefore read—

(2) The chairperson of the Commission may establish hearing panels each consisting of
three members of the Commission to deal with, hear and determine the complaints
admitted for hearing.

(3) The panels established under subsection (2) shall exercise all the powers and shall
perform all the duties and functions of the Commission in relation to any matter before
the panel.

(4) Members of a panel established under subsection (2) may, if necessary, consult with
other members of the Commission for purposes of ensuring consistency of decisions
of the Commission.

Committee’s Observation/Recommendation

The Committee adopted this provision since it provides the procedure of hearing a

matter where conciliation has failed.

Clause 72 on offences

89. The Commission submitted that the penal provisions should be enhanced to a fine of one million
shillings or to imprisonment for a term not exceeding three years.

Committee’s Observation/Recommendation

The Committee observed that a fine should be proportionate to the offense. A one-million fine

may be deemed sufficient to reflect the severity of the violation, whereas five million might be

considered excessively punitive. The Committee rejected this proposal.

Clause 84 on regulations

90. The NCIC submitted that the power to make regulations should be given to the Commission in
consultation with the Cabinet Secretary.

Committee’s Observation/Recommendation
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Committee observed that Commissions are often established to oversee specific areas or
industries and are typically staffed with experts in those fields. These experts have a deep
understanding of the complexities involved and can craft regulations that are technically
sound, relevant, and effective in addressing specific challenges. The Committee adopted this

proposal.

3.3.3 Office of the Attorney General (OAG)

91. The Office of the Attorney General made the following general comments on the Bill—

92. The OAG recommended that the Bill should provide clear and comprehensive definitions of
key terms such as “national cohesion” and “integration” to avoid ambiguity and ensure
consistent interpretation across different sectors and regions.

Committee’s Observation/Recommendation.

The Committee adopted this proposal.

93. Implementation mechanisms - it would be beneficial to elaborate on the practical
implementation strategies and mechanisms that will be employed to achieve the goals outlined
in the Bill. Clarity on roles, responsibilities and coordination among relevant government bodies
and stakeholders essential for effective implementation.

Committee’s Observation/Recommendation

The Committee adopted this proposal.

94. Inclusivity and Participation; the Bill should emphasize inclusivity and active participation of
all segments of society, including marginalized groups, in fostering national cohesion,
provisions for public consultations and engagement during policy formulation and
implementation stages would enhance ownership and effectiveness.

Committee’s Observation/Recommendation

The Committee adopted this proposal.

95. Monitoring and Evaluation: Incorporating provisions for regular monitoring and evaluation of
the Bill’s impact and outcomes is vital. This will enable policymakers to assess progress,

identify challenges and make necessary adjustments to policies and interventions.
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Committee’s Observation/Recommendation

The Committee adopted this proposal.

96. Education and awareness: Strengthening initiatives related to education and public awareness
campaigns on the importance of national cohesion and integration should be a key component
of the Bill. Investing in educational programs that promote intercultural understanding and
respect for diversity is essential for long-term success.

Committee’s Observation/Recommendation

The Committee adopted this proposal.

3.3.4 National Gender and Equality Commission (NGEC)
Clause 2
97. In their submissions, NGEC proposed the introduction of the following definitions—

(a) Discrimination is the process of making unfair or prejudicial distinctions between
people based on the groups, classes, or other categories to which they belong or are
perceived to belong, such as race, gender, age, and religion;

(b) Affirmative action is defined as a set of procedures designed to; eliminate unlawful
discrimination among applicants, remedy the results of such prior discrimination, and
prevent such discrimination in the future. The term affirmative action is proposed to
replace what is termed positive discrimination” or “exceptions to discrimination. Clause
42, 44 and 48.

Committee’s Observation/Recommendation

The Committee adopted the proposal on the definitions but rejected the proposal to replace
what is termed as “positive discrimination” or “exceptions to discrimination” in clause 42, 44
and 48 because the provisions on the Bill relate to discrimination therefore using the terms

“exceptions to discrimination” is clearer.

Clause 3
98. NGEC recommended that clause 3 (1)(a) be amended by substituting the subclause with the

following—
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(a) To provide a framework for the promotion of non-discrimination on ethnic grounds.
Committee’s Observation/Recommendation
Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 5

99. . NGEC recommended that clause 5(1)(e) be amended by inserting the phrase “discrimination”
immediately after the words “on ethnic grounds”. This is because the object of the Bill is to
eliminate discrimination based on ethnic grounds and does not extend to all the grounds in
Article 27(4).

Committee’s Observation/Recommendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 10
100. . NGEC proposed the rephrasing of clause 10 (2) to read as follows—
(2) The Commission shall establish offices as deemed necessary in the country.
Committee’s Observation/Recommendation
Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 11

101. . NGEC recommended that clause 11 be amended by inserting a new subclause (11)(A) on
the composition of the Commission by office.

Committee’s Observation/Recommendation

Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

102. . NGEC further proposed that subclause 11(3) be amended by inserting the phrase “fair
representation of disability” immediately after “equity” to comply with Mwongozo Code of

Governance and Article 54 (2) of the Constitution.
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Committee’s Observation/Recommendation
Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 14
103. . NGEC proposed that clause 14(1) be amended by inserting after the phrase “Commission”
the following-
“and in the absence of the Chairperson, the members present shall elect one of them
in accordance with paragraph 4 of the Third schedule.
Committee’s Observation/Recommendation
Members observed that the provision in the Bill was more comprehensive. Their proposal

was therefore not adopted.

Clause 16

104. . NGEC proposed the deletion of clause 16(h). It was its view that the provision was prejudicial
and discriminatory to persons with physical and mental disability. The Convention on the Rights
of Persons with Disabilities (CRPD) provides for reasonable accommodation to enable such
person’s deliver on their mandate competitively with others.

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 25

105. . NGEC proposed the deletion of clause 25(1)(a) because it is prejudicial and discriminatory
to persons with physical and mental disability. The Convention on the Rights of Persons with
Disabilities (CRPD) provides for reasonable accommodation to enable such person’s deliver on
their mandate competitively with others.

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore, not adopted
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Clause 41

106. NGEC proposed the amendment of sub-clause (5) to align with section 87 of the
Employment Act. NGEC opined that the sub-clause does not prescribe a penalty for the offence
but section 87 provides for a general penalty which is a fine of fifty thousand or imprisonment
not exceeding three months or both.

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 42

107. NGEC proposed the amendment of the marginal note “Exceptions to discrimination in
employment” by substituting it with “Affirmative action”. Discrimination .- defined abovehas a
negative through and through and no exception or justification can sanitize it.

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 43

108. NGEC recommended that clause 43(4) be amended by substituting the phrase “given
religious persuasion or profession” with “a specific grouping”. This is because “grouping” is a
set of people that have something in common. Subclause (4) is too limiting i.e. on religious
persuasion or profession. The law should not be seen as limiting and infringing on people’s
right to association especially if they have things in common.

Committee’s Observation/Recommendation

The Committee observed rejected this proposal since these groups are limited by particular

doctrines and the provision cannot apply to any group.

Clause 44
109. NGEC submitted that clause 44(2) be amended by substituting the phrase “a necessary

requirement” with “an affirmative action”
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Committee’s Observation/Recommendation
The Committee observed that the provision in the Bill was clearer. Their proposal was,

therefore, not adopted.

Clause 48

110.  NGEC proposed that the marginal note “Exceptions to discrimination” be replaced with
“Affirmative action”

Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 49

111.  NGEC was of the view that the clause should be amended to specifically state the matters
the proposed Commission can investigate i.e. jurisdiction in investigations (whether another
Agency has the same or similar mandate) and the limitation of jurisdiction e.g. Criminal
offences or matters already before a court. The rationale is to ensure that there is no overlap of
mandates.

Committee’s Observation/Recommendation

Members observed that their proposal will add value to the Bill and therefore adopted it.

National Police Service Commission (NPSC)

112.  The Commission submitted that the letter and spirit of the Bill has largely captured the intent
and purpose of the existence of the National Cohesion and Integration Commission. The
Commission however made a few proposals to enhance the Bill.

Clause 14

113.  The Commission proposed that clause 14(3) be amended to read as follows—

* If the Office of the Chairperson and the Vice Chairperson become vacant or if the
Chairperson and Vice Chairperson are unable to exercise the powers or perform the
functions of their office owing to absence, illness or any other cause, the members
shall elect one from amongst themselves, who shall exercise their powers or perform

these functions.”
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Committee’s Observation/Recommendation

The Committee observed that the provision in the Bill was clearer. Their proposal was

therefore not adopted.

Clause 15

114. NPSC submitted that the term of office for the Chairperson and members of the Commission
be a non-renewable term of six (6) years.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 18
115. NPSC proposed that Clause 18(2) of the Bill be amended to read as follows—
18(2). A person appointed under subclause (1) shall serve for a non-renewable term
of six (6) years”.
Committee’s Observation/Recommendation
The Committee observed that splitting the term of commissioners into a three-year term with
a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 23
116.  The Commission proposed that the clause be amended to read as follows—
23. The Chairperson and members of the Commission shall be paid such
remunerations and allowances, as shall be determined by the Salaries and
Remuneration Commission (SRC)”
Committee’s Observation/Recommendation
The Committee observed that commissioners are not constitutional commissioners and are
thus public servants and Salaries Remuneration Commission only determines salary for state

officers. The committee rejected this proposal.
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Clause 32
117.NPSC proposed the addition of a new subclause 32(2)(f) to read as follows—
(f) payment of the Commission rent expenses.
Committee’s Observation/Recommendation
The Committee observed that payment of the Commission rent expenses falls under
maintenance of the buildings and grounds of the Commission. The Committee rejected this

proposal.

Clause 52
118. The National Police Service Commission proposed the addition of a new subclause 52(2)(d)
to read as follows—
(c) a matter already before a Court of law.
Committee’s Observation/Recommendation
The Committee observed that the Bill has addressed the issue of a matter already before a

Court of law therefore rejected this proposal.

Judicial Service Commission (JSC)

Clause 2

119. JSC proposed that the Bill should include the definition of “peace-building” in clause 2 of the
Bill.

Committee’s Observation/Recommendation

The Members noted that the definition of peace building is already in the Bill. This proposal

was rejected.

Clause 5

120. The Judiciary Service Commission supported the functions of the National Cohesion and
Integration Commission as outlined in Clause 5 of the Bill.

Clause 16

121. The JSC proposed an amendment to Clause 16, by inserting the additional grounds for the

declaration of a vacancy as proposed in Clause 16 (c), (i) and (j) of the Bill.
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Committee’s Observation/Recommendation

Members observed that the proposal by JSC is already addressed in the Bill.

Clause 42

122. The Judicial Service Commission proposed that the Bill in clause 42 (1), provide for an
exemption of the special circumstances under which marginalized groups may be employed, in
line with Article 56 (c) of the Constitution.

Committee’s Observation/Recommendation

The Committee observed that Article 54 (c¢) provides that the state shall put in place

affirmative action programmes designed to ensure that minorities and marginalised groups

are provided special opportunities for access to employment. This provision is sufficient in

therefore the Committee rejected the proposal of incorporating the same in the Bill.

Office of The Director of Public Prosecutions (ODPP)

123. The ODPP supported the legislative reforms in the National Cohesion and Integration Bill,
2023 aimed at harmonizing the law with the existing realities in the digital era in the Bill with
the following recommendations—

Clause 4

124. ODPP notes that the current law Cap. 7N provides in section 16 that “Subject to the
provisions of any other written law as to the meetings of the Commission, the Commission may
hold its sittings at any place in Kenya”. The current Bill needs to specify where and how
meetings may be held.

Committee’s Observation/Recommendation

The Committee observed that the meetings of the Commission are elaborated in the Third

Schedule of the Bill. The Committee rejected this proposal.

Clause 15

125. The ODPP proposed that under clause 15 of the Bill, the Chairperson and Members of the
Commission should serve at least six (6) years non-renewable term and there should be a

provision that they should not hold any other office or employment for profit.
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Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

Clause 17

126. ODPP raised concerns over clause 17(2) of the Bill. It noted that it is different from Article
251 (6) where upon receipt of the complaint from the National Assembly, the President appoints
a tribunal. The tribunal shall investigate the matter expeditiously, report on the facts and make
a binding recommendation to the President, who shall act in accordance with the
recommendation within thirty days. If the bill is passed as it is therefore, it will have different
provisions for removal of a commissioner and runs the risk of being declared unconstitutional.

Committee’s Observation/Recommendation

The Committee adopted this provide a clear process for removal of a Commissioner.

Clause 47

127. ODPP recommended that religion and gender are very often the basis upon which
discrimination occurs hence the same should be included in this clause and in the interpretation
section otherwise this new law if passed, shall not be able to punish discrimination on grounds
of gender and religion.

Committee’s Observation/Recommendation

The Committee observed that gender and religion have been addressed in definition of ethnic

group and ethnic grounds. Gender has also been addressed under clause 11(3) of the Bill

where in appointing members to the Commission, the principles of gender equity, ethnic and

regional representation shall apply. The Committee therefore did not adopt this proposal

Clause 49

128. ODPP noted that there is ambiguity in clause 49(1) with respect to who determines how
serious a matter is. Is it the complainant, the commission, the suspect or the law? The law should
provide the nature and seriousness of complaints that the commission should investigate. ODPP

proposed that the law should state that complaints should be dismissed, where there is no
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response for twelve months, and no reasons have been provided by the complainant, for the
delay in providing a response.
Committee’s Observation/Recommendation
The Committee observed that Clause 54 (1) of the Bill provides that the commission may
dismiss a complaint where there is no response for twelve months. The Committee therefore

did not adopt this proposal since it is provided for under clause 54(1) of this Bill.

129. ODPP proposes that the commission shall investigate and recommend to the Director of
Public Prosecutions the prosecution of any complaints of ethnic contempt and any offences
under this Act or any other law enacted pursuant to Article 10 and Article 27 of the Constitution.

Committee’s Observation/Recommendation

The Members adopted this proposal.

Clause 63

130. ODPP proposes that there is a bit of ambiguity concerning this clause. What information
would the commission be seeking from individuals? The commission should have power to
investigate and gather evidence using the machinery it enjoys from the state. Information is a
right protected in the Bill of Rights and it may not be possible to compel someone to give
information. Even witnesses in court give evidence out of their own volition. They can decide
not to give evidence, or submit erroneous information.

Committee’s Observation/Recommendation

The Committee did not adopt this proposal as the provision in the Bill is clear.

131. ODPP recommended that this clause should not require individuals to furnish information but
it should simply create an offence where individuals fail to comply with notices requiring them
to cease acts or omissions causing discrimination.

Clause 64

132. Under clause 64 ODPP proposed that it is similar to a judicial review writ of prohibition

normally issued by courts. That being the case, this will amount to the usurpation of judicial

authority vested only in courts and tribunals under Article 159(1) of the Constitution.
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Clause 65
133. ODPP proposed that clause 65 of the Bill be amended to read as follows—
“a contravention of this Act does not create any civil or criminal liability except to the extent
expressly provided by this Act or any other written law”. This is because cooperation with the
commission should not be criminalized to encourage people to give information without fear.
Secondly, perjury and other offences relating to the administration of justice have already been
dealt with in the Penal Code (Cap. 63). This section is problematic because judicial precedents
and case law show that the high court has been very protective when it comes to fundamental
freedoms and human rights especially the freedom of expression.
Committee’s Observation/Recommendation
The Committee observed that the proposed amendment by ODPP if adopted it could cause
legal ambiguity. This clause could create confusion about the legal consequences of violating
the Act. It suggests that only the specific penalties outlined in the Act (or other written laws)
apply, but it does not clarify what happens if a particular type of violation isn’t explicitly
covered. This could lead to uncertainty about whether certain actions are punishable or not.
The Committee therefore did not adopt this proposal.
Clause 69
134. Under Clause 69 the ODPP recommended that to ensure effective control of prosecutorial
functions and criminal investigations as per the mandate under Article 157, all criminal
complaints should be forwarded to the DPP for review and further directions. It is for the ODPP
to then determine and give directions. The Commission should not determine what to do with
such complaints because to do that, would be tantamount to holding a criminal trial.
Committee’s Observation/Recommendation
The Members agreed to forwarding complaints to the DPP.
Clause 70
135. ODPP submitted that clause 70(3) should be deleted. State organs are responsible to the
people through parliament and file their reports with the president and parliament. Making it a
legal requirement to submit a report to the commission makes the commission have oversight

roles which might run contrary to the constitution.
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Committee’s Observation/Recommendation

The Committee observed that the commission should carry out recommendations to the
relevant agencies for action and the file its report to parliament. The relevant agency to which
the report was filed will then be accountable to the parliament as to what they did with the

report. The Committee adopted this provision.

Clause 72

136. ODPP noted that clause 72(d) is problematic because judicial precedents and case law show
that the high court has been very protective when it comes to fundamental freedoms and human
rights especially the freedom of expression. It is therefore ODPP’s submission that section 72(d)
should be deleted as it is contrary to the memorandum and objects of the Bill and right to
freedom of expression.

Committee’s Observation/Recommendation

The Committee rejected the proposal to delete this provision since laws protecting

commissioners or public officials from insults are often justified by the need to maintain

respect for those holding public office. The rationale is that public officials must be able to

perform their duties without being subjected to disrespect or abuse, which could undermine

their authority and the functioning of public institutions. The Committee rejected this

proposal.

3.3 PUBLIC HEARINGS ON THE NATIONAL COHESION AND INTEGRATION BILL,
2023

137. In addition to receiving memoranda from the public and in order to facilitate comprehensive
public participation, the Committee held meetings from Monday 3™ to Saturday 8" June, 2024
in various counties namely; in Kisumu, Kakamega, Lamu, Mombasa, Kwale, Garissa, Nyeri,
Kirinyaga, Murang’a, Makueni, Nandi, Uasin Gishu and Homa bay. The meetings were held
with people of diverse race, age, religion, culture, language and gender.

138. During the public hearings in the various counties, the members of the public either
individually or representing institutions and organizations made presentations and/ or submitted

memoranda which the Committee took into account while considering the Bill.
37|
Report on the Consideration of the National Cohesion and Integration Bill, 2023 (National
Assembly Bills No. 74 of 2023)



139. The feedback received from the interactions with stakeholders provided valuable input,
highlighting specific concerns and suggestions for amendments. The following are the
submissions on various clauses of the Bill—

Clause 2

140. Mr. Lawrence Ndugu from Mathira East Constituency supported the Bill and contributed that
the definition of national cohesion should be incorporated in the Bill. The definition of equal
distribution should also be incorporated into the Bill.

Committee’s Observation/Recommendation

The Committee observed that the Bill has provided for the formula on distribution of

resources. The Bill states under Clause 45 that public resources shall as far as practicable

be distributed equitably and geographically taking into account Kenya’s diversity,
population and poverty index. The criteria on distribution of resources is more
comprehensive that defining the term “equal distribution” therefore this proposal was not

adopted.

141. Mr. Fredrick Kioko from Kitui County stated that there was a need to broaden the scope of
the definition of hate speech.

Justification

The Committee observed that there ought to be a clearer definition of hate speech. The

Committee agreed to the expansion of the definition of the offence of hate speech to include

coded language, vilification of others e.t.c.

142. Ms. Julia Wanjiru from Kirinyaga County stated that she was in support of the Bill but there
was a need for a standard form for collecting data and information on complaints of breach of
national cohesion.

Committtee’s Observation/Recommendation

The Committee observed that national cohesion breaches often involve complex issues such

as ethnicity, politics, cultural sensitivities, or personal bias, which may vary widely from case

to case. A standard form may not adequately capture the nuances and context of each
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complaint. For example, a complaint about hate speech may involve complex cultural,
historical, and social factors that a one-size-fits-all form may not fully reflect.
Clause 3

143.  Mr. Franklin Mwangi from Nyeri County contributed that clause 3(a) of the Bill should give
effect to Article 19 to Article 51 of the Constitution of Kenya instead of only giving effect to
Articles 10 and 27.

Committee’s Observation/Recommendation

The committee noted that Article 51 outlines the rights of individuals who are detained, held

in custody, or imprisoned. Article 19 covers rights and fundamental freedoms. By including

Articles 19 and 51 in the bill, the scope of the bill is broadened, and this may impact the bill’s

implementation.

144, Ms. Jane Chengo from Nyali, Mombasa County stated that this legislation is good as it will
assist in solving the issue of discrimination in various sectors.

145.  Ms. Caroline Cheptoo from Uasin Gishu County raised the issue of politics centred on
tribalism where each region establishes its political party.

Committee’s Observation/Recommendation

The committee noted that the issue of politics being centered on tribalism is a current concern

in Kenya. The committee did not have any proposals on this issue since it does not relate to
the bill.

146.  Mr. Salim Bandari from Kongowea, Mombasa County opposed the Bill as it will mean
further taxation on Kenyans to enable the commission to run its activities.

Committee’s Observation/Recommendation

The committee has recognized the importance of establishing regional offices of the
Commission in the country despite the associated costs, as this is vital for ensuring the

effective delivery of services to Kenyans.
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147.  Mr. Basra Ahmed from Mukowe Constituency, Lamu County supported the Bill and
contributed that as livestock keepers in Lamu, they experience unjust treatment contrary to the
spirit of clause 3 (a).

148.  Mr. Philip Kiptoo from Nandi County supported the Bill but inquired on why the act is
establishing a new commission and why there is a need for the Secretary to the Commission to
be a degree holder.

Committee’s Observation/Recommendation

The Members observed that the NCIC Bill does not establish a new Commission. Upon

commencement of this Act, any former member of the Commission shall be deemed to be a

member of the reconstituted Commission.

Clause 5

149.  Bishop Lius Muuka from Homabay County stated that the church needs to be elevated and
included in the peace and integration process.

Committee’s Observation/Recommendation

The Committee observed that under Article 8 of the Constitution of Kenya, there shall be no

state religion and therefore the church may play a role but the same cannot be incorporated

in the legislation on the peace and integration process. This proposal was rejected.

150.  Mzee Shekhe Abdi from Nandi County supported the Bill and stated that according equal
opportunities mama mboga and boda boda riders should be also appointed to leadership
positions.

151.  Mr. John Githunguri from Nandi County proposed that the Bill should include chiefs and
peace committees to be involved in matters of national cohesion at the local levels.

152. Mr. Tobius Osano Nyakach Youth Representative stated that NCIC should incorporate the
youth and the private sector to ensure unity

153.  Mr. Rono Kibet from Uasin Gishu County proposed that existing Peace Committees be
incorporated by strengthening the Sub-County Peace Committees and Nyumba Kumi currently
under the Ministry of Interior in enhancing cohesion at the local levels.
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Clause 5

154.  Ms. Isabel Wambui contributed clause 5 should incorporate the function of the commission
to conduct civil education to youth to avoid them participating in ethnic conflicts.

155.  Mr. Joseph Nderitu, a chairperson of the Nyumba Kumi in Mwea supported the Bill and
stated that there was need for equal opportunities in employment.

156. Bishop Clement Otieno — Clergy from Homabay stated that the Bill should consider the
church as an important partner in bringing national cohesion to the country. The Bill should
acknowledge the work of the churches through the National Churches Council of Kenya and
recognize their local leadership in fostering peace at the local level.

Clause 7

157. Ms. Maurine Kemunto — Representative of Civil Society in Kakamega stated that the
Commission should have investigative and prosecutorial powers to prosecute otherwise it is a
toothless Commission and not having this done by other government agencies as proposed in
the Bill.

Committee’s Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers

158.  Mr. Nelson Owegi stated that the Commission should have prosecutorial powers.

Committee’s Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers.

159. Mr. Ben Mwaya stated that the Commission should have investigative and prosecutorial
powers.

Committee’s Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers

160.  Mr. Joshua Kiplagat proposed that NCIC should be given investigative and prosecutorial
powers.

Committee’s Observation/Recommendation

The Members agreed to giving the Commission prosecutorial powers
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Clause 10

161.  Mr. Nelson Oduor proposed that the Headquarters of the Commission should be moved
from Nairobi because Nairobi is overburdened.

Committee’s Observation/Recommendation

The Members observed that Nairobi is the capital city and the primary hub for government

operations, ministries, and diplomatic missions. Keeping the commission’s headquarters in

Nairobi ensures easy access to other government bodies, enabling efficient coordination and

communication. The Committee did not adopt this proposal.

162.  Mr. Issa Marti from Bombolulu stated that the establishment of the branches of the
Commission will increase government expenditure.

Committee’s Observation/Recommendation

The Committee observed that the establishment of the decentralized offices is a noble idea

which ought to be effected progressively.

163.  Mr. Philip Kasim from Ziwa la Ng’ombe constituency in Mombasa County stated that
regional offices to be established and future branches in each county.

Committee’s Observation/Recommendation

The Committee observed that the establishing of decentralized offices is a noble idea which

ought to be implemented progressively

164. Reverend Karanja supported the Bill but proposed that under clause 10 (2) the nine regional
offices be reduced to 8 regions. He further contributed that the following counties to be
renamed; Embu, Turkana, Kisii and Taita to reflect names that are not similar to ethnic tribes.

Committee’s Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idea

which ought to be effected progressively

165. Mr. Macharia Wambugu noted that the unequal opportunities to education due to poverty
lead to unequal opportunities. He therefore proposed that the amount for bursaries be increased
to enable education accessible to all regardless of economic status.

166. Ms. Irene Ngaruiya contributed that there needs to be formed a peace committee to be
formed and have offices for purposes of carrying out peace functions.
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167. Mr. James Mbori proposed that the regional offices should not only be to the nine regions
but should be devolved further to the local level.

Committee’s Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idea

which ought to be effected progressively

168.  Wycliff Seve proposed that NCIC offices be decentralized to the grassroots and not just the
nine regional offices for ease of access by ordinary citizens.

Committee’s Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idea

which ought to be effected progressively.

169. Mr. John Njoroge from Kwale County stated that the establishment of 9 branches of the
National Cohesion and Integration Commission and the establishment of the Commission’s
offices in each county will increase this will increase the government’s expenditure and lead to
further taxation.

Committee’s Observation/Recommendation

The Committee observed that the establishing of the decentralized offices is a noble idea

which ought to be effected progressively due to the cost implication.

Clause 11

170.  Mr. Salim Shono proposed that the composition of the Commission should consider having
a representative of the youth.

Clause 15

171.  Mr. Opande Opara from Kisumu County stated that the term of office of the Commission is
sensitive, the Commission to serve for a one-term period of six years to avoid politicizing their
appointments.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.
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172.  Mr. Kepha Otieno from Kisumu County proposed that the Commissioners serve for one
term of five years or their tenure be pegged on a performance contract.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

173.  Mr. Joseph Owalo from Kasipul constituency, Homabay County stated that NCIC
Commissioners should serve for a three-year term as proposed by the Bill.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that

enhances accountability, flexibility, motivation, and public trust. The Proposal was therefore

rejected.

174.  Mr. Erastus Kabaka a teacher from Kakamega County stated that NCIC Commissioners
should serve for a six-year term as in the current law. This ensures experience and
implementation of policy because three years is too short.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.

175. Ms. Marita Kipboeng proposed that NCIC Commissioners to serve for a three-year
renewable term as proposed in the Bill.

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year term with

a possibility of re-appointment for one further term offers a balanced approach that enhances

accountability, flexibility, motivation, and public trust. The Proposal was therefore rejected.
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Clause 32

176.Ms. Daisy Marawa from the administration sector in Nyeri stated that there is need for the Bill
under clause 32 to fund counties in matters of cohesion and integration.

177.Macharia from the Nyumba Kumi for Mathira East Constituency contributed that they be
established a National Cohesion Fund to enable people to go to college to study peace-building
courses.

Clause 38

178.  Mr. Nahashon Ochieng the representative of the Area Member of Parliament in Kisumu
County stated that the Bill talks about discrimination and negative ethnicity but does not talk
about nativity. At the county level, negativity is not a big challenge because the majority of the
people are from largely the same ethnic community. However, the biggest challenge is the
nativity where discrimination is based on things like clans, sub-clans and even villages. This
aspect needs to be incorporated into the Bill to address the local challenges at the county and
devolved unit levels.

179.  Mr. Abdi Swaleh from Kwale County stated that eradicating ethnic discrimination should
start at the national level.

Committee’s Observation/Recommendation

The Committee observed that the National government can allocate resources to areas where

poverty is most severe, ensuring that funds are used where they are most needed.

180.  Mr. Joshua Opande from Kakamega County stated that ethnicity is not only negative, the
positive attributes of ethnicity should also be outlined in the Bill. The Bill should define and
incorporate the term “native” since it affects counties.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted the Bill has intensively addressed issues

of ethnicity. Defining the word “native” would not enrich the Bill and therefore this proposal

was not adopted.

181.  Mr. Harrison Matawe contributed by stating that there is need to include discrimination on
grounds of mental illness among the grounds for discrimination.
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Committee’s Observation/Recommendation
The Committee acknowledged the feedback and recognized that addressing mental illness is
crucial. However, incorporating mental illness into this Bill may be overshadowed by issues

of ethnicity and national cohesion.

182.  Mr. John Kaburu, a representative of the Persons with Disabilities stated that there is need
for exemptions of PWD caregivers from paying taxes.

Committee’s Observation/Recommendation

The Committee did not adopt this proposal because it believes that it would be better for the

government to provide a stipend to caregivers of persons with disabilities, rather than

exempting them from paying taxes. This is because it would be difficult to enforce the

exemption.

183.  Mr. Maina Kasoi from Kirinyaga County was in support of the Bill on equal opportunities
and recommended that male representatives should also be elected to represent counties instead
of only having women representatives.

Committee’s Observation/Recommendation

The Committee took note of the comments but did not adopt this proposal because the

Women Representative seat was part of broader affirmative action initiatives in the

Constitution aimed at promoting women’s involvement in decision-making at all levels of

government. It gave women a direct path to political leadership at the county level,

complementing other efforts to increase women’s participation in political processes.

184. Ms. Halima Hanifa from Lamu County stated that despite the absence of tribalism in Lamu,
residents face significant discrimination. Therefore, economic empowerment should be
promoted without any form of discrimination.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically
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taking into account Kenya’s diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

185.  Mr. Tondu Naaman stated that Ethnicity is not only negative, the positive attributes of
ethnicity should also be outlined in the Bill.

186.  Mr. Moses Sulu supported the Bill but stated that there is discrimination in ethnicity.

187. Mr. Joseph Owalo stated that the Bill talks about discrimination and negative ethnicity
which does not affect the local people at the local level. The main is the issue of nativity which
the Bill should address especially at the county level.

188. Ms. Mary Atieno Omolo from Homabay County stated that the Bill should address
discrimination based on bribery especially those who bribe for employment.

Clause 41

189. Mzee Wafula Wanyama from Kakamega County proposed to have public entities not to
employ more than one-fifth from the same ethnic community to be maintained as proposed in
the Bill but the new opportunities to be given to the disadvantaged communities to ensure equal
opportunities and balance.

190.  Mr. Julius Munyoki Muthui from Mwingi Constituency, Kitui County supported the Bill
and recommended that a public entity shall not recruit or have its employment more than ten
per cent (10%) of its staff from the same ethnic community.

Committee’s Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no more than one-fifth of their staff can be from the same ethnic community. Comparing

this to the current provision of 30%, it is evident that the proposed 20% limit represents a

more progressive approach than a 10% restriction.

191.  Mr. Clement Wachira from Bombolulu, Mombasa County inquired into the issue of
recruitment in the public service and how the Bill will solve the issue of corruption and equal
opportunity for all.

192.  Mwanahamisi from Kwale County inquired about how ethnic discrimination will be

handled especially in job opportunities.
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Committee’s Observation/Recommendation
The Committee observed that clause 42 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill.

193. Ms. Esther Nanjala proposed not to have public entities not to employ more than one-fifth
from the same ethnic community to be maintained as proposed in the Bill.
Committee’s Observation/Recommendation

The Committee adopted this proposal in support of the current provision in the Bill.

194.  Ms. Fatuma Ahmed from Mombasa County supported the Bill but stated that employment
opportunities are available but are not given to the youth.

195.  Mr. Edmund Wanyoike supported the Bill and stated that the Bill needs to ensure that under
clause 41(2) a public entity should not recruit or have in its employment more than one-fifth of
its staff from the same ethnic community.

Committee’s Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no more than one-fifth of their staff can be from the same ethnic community. The

proposal was therefore in support of the current Bill provision.

196. Ms. Adelite Muhandi from Kakamega County proposed that the employment ratio by the
public entities not to employ more than one-fifth from one ethnic community is supported and
the same should be enforced to ensure its implementation.

197.  Mr. Hamisi from Lamu supported the Bill but stated that the companies in Lamu should
prioritize providing employment opportunities to the local youth.

Committee’s Observation/Recommendation

The Committee observed that clause 41 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.
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198.  Mr. Boaz Ikenda, a Human Rights Defender from Kakamega County proposed that the
employment ratio by the public entities be reduced to 15% so that no public entity should be
allowed to employ 15% from one ethnic community.

Committee’s Observation/Recommendation

The Committee has taken note that the Bill proposes a limitation on public entities, stipulating

that no more than one-fifth of their staff can be from the same ethnic community. Comparing

this to the current provision of 30%, it is evident that the proposed 20% limit represents a

more progressive approach than a 15% restriction.

Clause 42

199.  Mr. James Mbori proposed a mechanism to remedy the over-employment of certain
communities by the public entities at the disadvantage of other communities.

Committee’s Observation/Recommendation

The Committee observed that clause 41 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

200.  Mr. Nahashon Matubia from Kwale County recommended that clause 42 on exemptions to

discrimination in employment be enhanced for clarity purposes.
Committee’s Observation/Recommendation

The Committee took note of the comments and adopt this proposal.

201. Mr. Reagan Ochieng from Nyali, Mombasa County inquired on what the Bill seeks to
achieve. He inquired on the issue of discrimination in employment under clause 42.

Committee’s Observation/Recommendation

The Committee observed that clause 42 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill .
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202. Mutua Kilomi from Kitui County stated that the Bill should drive affirmative action by
prioritising marginalised communities during employment.

Committee’s Observation/Recommendation

The Committee observed that clause 41 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill where a public entity shall not

recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

203. Ms. Basra Ahmed from Mukowe Constituency in Lamu County supported the Bill and noted
that there is lack of employment opportunities for the youths.

Committee’s Observation/Recommendation

The Committee observed that clause 41 makes provision for discrimination in employment.

Therefore, the same has already been addressed in the Bill.

204. Ms. Halima Mohammed from Lamu County stated that there is job discrimination in Lamu
based on the IDs particularly affecting individuals who have relocated from Isiolo.
Clause 45

205. Mr. Nelson Wanyoro from Nyeri County supported the Bill and contributed that pursuant to
clause 45 of the Bill, the resources should be distributed as per the national cake.

206. Ms. Basra Ahmed from Mukowe Constituency in Lamu County supported the Bill and noted
that there is discrimination against Lamu residents based on the geographic information on their
Identification Cards (IDs)

207. Ms. Margaret Nyambura from Lamu County stated that inadequate water resources to support
the well-being and development of affected communities. There is also discrimination against
the Somali residents in Lamu.

208. Mumo Charles a youth leader at Kamuwongo in Kitui county stated that equal chances need

to be accorded in employment and there should not be geographical discrimination.
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Committee’s Observation/Recommendation

The Committee observed that clause 41 makes provision for discrimination in employment.
Therefore, the same has already been addressed in the Bill where a public entity shall not
recruit or have in its employment more than one fifth of its staff from the same ethnic

community.

209. Mr. Ismael Noor from Lamu County supported the Bill but raised concerns about inadequate
water resources in Lamu County.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya’s diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

210. Mary Wambugu supported the Bill and stated that there is need for affirmative action to end
discrimination on grounds of geographical area.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya’s diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

211. Mzee Mutua Kioko from Mwingi constituency, Kitui County advocated for the Bill to ensure
equal sharing of resources.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya’s diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.
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212.Ms. Jennifer Kimanzi a PWD from Kitui County stated that resources should be distributed as
per the size of the constituency and not the population.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya’s diversity, population and poverty index. This will help in
promotion of economic empowerment without any form of discrimination.

213. Mzee Shekhe Balshir from the Association of Imams and Preachers of Kenya in Nyeri County
stated that there is a challenge in achieving national unity due to discrimination on grounds of
religion, ethnic or social origin and language. He stated that there are no equal opportunities for
education.

214. Ms. Amina Mohamed from Lamu County stated that the people of Lamu suffer from
widespread poverty and neglect and there is need of accordance of equal opportunities.

Committee’s Observation/Recommendation

The Committee took note of the comments and noted that pursuant to clause 45 of the Bill,

public resources shall as far as practicable, be distributed equitably and geographically

taking into account Kenya’s diversity, population and poverty index. This will help in

promotion of economic empowerment without any form of discrimination.

215. Wairimu from Kamwenju Teachers College stated that there is need for equal distribution of
resources.

Clause 47

216. Mr. Mama Waithira stated that Clause 47 on ethnic or racial contempt should be amended
the marginal note to reflect “hate speech”. The Clause needs to incorporate the control of social
media online hate speech.

Committee’s Observation/Recommendation

The Committee adopted this proposal.

217. Mr. Charles Kamau from Mwea Tebere ward stated that he was in support of the Bill but

there is need for the establishment of a committee to regulate politicians’ hate speech.
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Committee’s Observation/Recommendation
The Committee observed that this proposal has already been catered for under hate speech.

The Commission shall handle complaints on hate speech .

218.  Mr. Abdi from Kwale County clarified the rationale for removing the NCI Act, of 2008. He
also raised concerns about the prevalence of hostility, hate speech and incitement which threaten
social cohesion.

Committee’s Observation/Recommendation

The Committee adopted this proposal.

219.  Mr. John lhandi stated that the Bill is silent on hate speech and ought to be incorporated.
Currently, NCIC is very discriminative in addressing hate speech remarks by elected leaders

and the provision on hate speech should address that.

Committee’s Observation/Recommendation
The Committee adopted this proposal and widened the scope of hate speech to include coded

language, vilification of others e.t.c.

Clause 49-84 on Complaints, Investigations and Enforcement

220. Mzee Mwangi stated that in Clause 50-51 on complaints, the Bill to consider incorporating
reporting to the village elders and local area chief.

221.  Mr. Samuel Karanja from Kwale County supported the Bill as it will assist the mwananchi.
He stated that it’s good the commission has the power to handle complaints as opposed to
reporting the issues to the Police.

222.  Ms. Dorris Fundi from Kwale County inquired about where to file cases on nepotism. She
was directed to lodge the same as a complaint under clause 51

223.  Mr. Wilson Kinyua from Mwea Constituency stated that there was need to have the

complaints offices at the constituency levels.
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Committee’s Observation/Recommendation

The Committee emphasized the importance of gradually establishing the Commission's

regional offices to manage costs effectively. This phased approach will ensure that resources

are allocated efficiently until the offices can be fully operational at the constituency level.

The Committee acknowledged the feedback and recognized that addressing mental illness is

crucial. However, incorporating mental illness into this Bill may be overshadowed by issues

of ethnicity and national cohesion.

224.  Mr. Issa Marti from Bongolulu proposed that complaints relating to offences in the Act
should be reported to the Police.

225.  Mr. Salaysa Tom from Kitui County stated that the NCIC should be given powers to take
action against the perpetrators of violence and tribal conflicts.

Committee’s Observation/Recommendation

The Committee adopted this proposal.
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PART FOUR

4.0 SCHEDULE OF PROPOSED AMENDMENTS

The Committee proposed the following amendments to be considered by the House during the

Committee Stage:

CHAPTER FOUR

SCHEDULE OF PROPOSED AMENDMENTS

The Committee proposed the following amendments to be considered by the House during the
Committee Stage:

CLAUSE 2

THAT clause 2 of the Bill be amended by inserting the following new definitions in proper

alphabetical sequence—

“discrimination” means the process of making unfair or prejudicial distinctions between people
based on the groups, classes, or other categories to which they belong or are perceived to belong,

such as race, gender, age, and religion;

“affirmative action” means a set of procedures designed to; eliminate unlawful discrimination
among applicants, remedy the results of such prior discrimination, and prevent such discrimination

in the future.

CLAUSE 5

THAT clause 5 of the Bill be amended by inserting the following new paragraphs immediately
after paragraph (j) —

(k) oversee the implementation of peace building projects by—
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(i)developing a monitoring and tracking mechanism for all peace building projects in
the country;
(ii) developing ethical standards to be adhered to by persons involved in peace building
projects;
(iii) undertaking research and analysing and disseminating information critical gaps
and strategic priorities relevant to peace building in any particular region;
(iv)  sytematically collecting information on lessons learnt in peace building;
(v)advising persons involved in peace building projects on best practices for achieving
lasting cohesion and integration in any particular area;
(vi)advising the national and county governments on the most appropriate peace
building interventions based on the existing circumstances of the local communities;
(vii)encouraging national and county governments to allocate funding for peace-
building initiatives;
(viii)taking measures to ensure that there is harmony in peace-building projects
undertaken in any particular area;
(ix)taking measures to ensure that persons involved in peace-building projects in the
counties do not instigate, perpetuate or deepen instability or strife in any area;
(I)set standards to be adhered to by persons involved in the implementation of peace-
building projects;
(m) investigate complaints of ethnic or racial discrimination and make recommendations to
the Attorney-General, the Kenya National Commission on Human Rights Commission or
any other relevant authority on the remedial measures to be taken where such complaints
are valid; and
(n)investigate on its own accord or on request from any institution, office, or person any

issue affecting ethnic and racial relations;

THAT the Bill be amended by inserting the following new clause immediately after clause 6—
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6A. (1) The Commission shall maintain a register of all peace-building projects Register of
within Kenya. peace
(2)A person who intends to engage in a peace-building project in Kenya shall building
notify the Commission of the project and give the following details about the projects.
project—
(a) a description of the peace-building project or activity that the
applicant intends to undertake;
(b) a statement of the place where the peace building project is to be
carried out and the targeted community;
(c) a schedule of activities proposed to be undertaken under the peace
building project;
(d) the time-frame of the peace building project;
(e) the source of financing for the project;
(f) a statement as to whether there is any conflict of interest;
(g) a statement as to whether the applicant has carried out any other peace
building project within the targeted community and the outcome of
that peace building project:
(h) the names of the officers in charge of the peace building project; and
(i) any other information that the Commission may require.
CLAUSE 8
THAT Clause 8 of the Bill be amended—
(a) by renumbering the existing provision as paragraph (a)
(b) by inserting the following new paragraph immediately after the proposed new paragraph
(a)y—
(b)Power to compel the attendance of witnesses to the commission
A person who fails to obey summons for the attendance as a witness or other persons or
for the production of books, plans and other documents or who, having complied, refuses
or fails to give his or her correct name and address and to answer truthfully all questions

that may be lawfully put to him or her commits an offence and shall be liable on
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conviction to a fine not exceeding one million shillings or to imprisonment for a term not
exceeding twelve months or to both.
Justification
To empower the commission to compel witnesses to comply with their summons.
CLAUSE 14
THAT clause 14 of the Bill be amended in subclause (3) by inserting the word “temporarily”
immediately after the words “who shall”.
CLAUSE 17
THAT the Bill be amended by deleting and clause 17 of the Bill be amended Removal from
by deleting and substituting therefor the following new clause— office.
17. (1) A member of the commission, other than an ex officio member,
may be removed from office only for—
(a) serious violation of the Constitution or any other law, including a
contravention of Chapter Six;
(b) gross misconduct, whether in the performance of the member’s or
functions or otherwise;
(c) physical or mental incapacity to perform the functions of office;
(d) incompetence; or
(e) bankruptcy.
(2) A person desiring the removal of a member of a commission on any
ground specified in clause (1) may present a petition to the National
Assembly setting out the alleged facts constituting that ground.
(3) The National Assembly shall consider the petition and, if it is
satisfied that it discloses a ground under clause (1), shall send the
petition to the President.
(4) On receiving a petition under subsection (3), the President—
(a) may suspend the member or office holder pending the outcome of
the complaint; and

(b) shall appoint a tribunal in accordance with clause (5).
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(5) The tribunal shall consist of—

(a) a person who holds or has held office as a judge of a superior court,
who shall be the chairperson;

(b) at least two persons who are qualified to be appointed as High Court
judges; and

(c) one other member who is qualified to assess the facts in respect of
the particular ground for removal.

(6) The tribunal shall investigate the matter expeditiously, report on the
facts and make a binding recommendation to the President, who shall
act in accordance with the recommendation within thirty days.

(7) A person suspended under this Article is entitled to continue to
receive one half of the remuneration and benefits of the office while

suspended.

Justification
To provide a clear process of removal of a Commissioner.

3. CLAUSE 47

THAT clause 47 of the Bill be amended—

(a) by deleting the marginal notes and substituting the following new marginal note—
“hate speech”;
(b) by deleting sub-clause (1) and substituting therefor the following new subclause—
1. A person who—
(a) uses threatening, abusive, insulting, vilifying words or behaviour, displays
any written material or disseminates any ideas based on ethnic superiority;
(b) uses coded language, acts or makes gestures;
(c) publishes, posts or distributes material in the print, electronic or social

media;
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(d) presents or directs the public performance of a play with gestures depicting
ethnic hatred,

(e) distributes, shows or plays a recording of visual images or provides,
produces or directs a programme which—

(i) depicts ethnic propaganda or stereotyping; or

(i) contains gestures depicting ethnic hatred; or

(iii) is threatening, abusive, insulting or vilifies others or involves the use of
threatening, abusive, insulting or vilifying words or behaviour;

(f) wears or engages in the display of clothing, signs, flags, emblems and
insignia, with the intention to incite or stir up ethnic hatred or having regard
to all the circumstances, ethnic hatred or social strife is likely to be stirred
up, or social cohesion is likely to be disrupted, or show serious contempt for,
or severe ridicule of, or incite acts of violence towards a person or group of
persons, or towards any property of that person or group of persons, commits
an offence.

Justification
For the expansion of the definition of the offence of hate speech to include coded language,

vilification of others e.t.c.

CLAUSE 60
4. THAT Clause 60 of the Bill be amended by inserting the following new subclauses
immediately after subclause (1);
(3) The chairperson of the Commission may establish hearing panels each consisting of
three members of the Commission to deal with, hear and determine the complaints admitted
for hearing.
4) The panels established under subsection (2) shall exercise all the powers and shall
perform all the duties and functions of the Commission in relation to any matter before the

panel.
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(5) Members of a panel established under subsection (2) may, if necessary, consult with
other members of the Commission for purposes of ensuring consistency of decisions of the
Commission.

CLAUSE 70

THAT Clause 70 of the Bill be amended by deleting subclause (3).

Justification

The commission should carry out recommendations to the relevant agencies for action and then file

its report to parliament. The relevant agency to which the report was filed will then be accountable

to the parliament as to what they did with the report. The Committee adopted this provision.

CLAUSE 84

THAT clause 84 of the Bill be amended—
(a) by deleting subclause (1) and substituting therefore the following new subclause—
The Commission may in consultation with the Cabinet Secretary make regulations for the
effective implementation of this Act.
(b) in subclause (2) by deleting the words “Cabinet Secretary” appearing before the word
“shall” and substituting therefor the word “Commission”
Justification

To vest powers of making regulation on the Commission.

PART VIII-TRANSITIONAL PROVISIONS

THAT clause 85 of the Bill be amended by deleting the marginal note and substituting the

following new marginal note “Repeal of Cap. 7N™.

Justification

To align with the Revision of the Laws Order, 2023 on revision of laws.
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PART FIVE
5.0 COMMITTEE OBSERVATIONS
226.Upon reviewing the Bill and the submissions received, the Committee made the following

observations—

(a) The Bill seeks to repeal and replace the National Cohesion and Integration Act, 2008 to
align with the current constitutional dispensation and structure of government by giving
effect to Articles 10 and 27 of the Constitution;

(b) Extensive public participation was conducted including public hearings in various counties
and invitations for written submissions from stakeholders and the public, reflecting
compliance with Article 118 (1) (b) of the Constitution and Standing Order 127;

(c) The Bill provides a framework on the objectives and functions of the NCIC, establishment
of the Commission, ethnic discrimination, victimization, harassment, discrimination in
employment, hate speech and other areas related to national cohesion and integration;

(d) There was significant debate regarding the appropriate term of office for the Chairperson
and members of the Commission, with proposals varying between a three-year term and a
six-year term;

Committee’s Observation/Recommendation

The Committee observed that splitting the term of commissioners into a three-year
term with a possibility of re-appointment for one further term offers a balanced
approach that enhances accountability, flexibility, motivation, and public trust. The
Proposal was therefore rejected.

(e) The Bill’s provisions on promoting ethnic diversity in public employment received broad
support. However, some stakeholders recommended implementing stricter limits on the
percentage of employees that can be hired from a single ethnic community to enhance
inclusivity and representation; and

(f) The passage of the Bill is a crucial step towards promoting national unity, non-

discrimination and peace building in Kenya. However, there is need for clear
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implementation mechanisms, monitoring and evaluation strategies and public awareness

initiatives at the lowest level to ensure its success.
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PART FIVE

6.0 COMMITTEE RECOMMENDATIONS

227. The Committee, having considered the National Cohesion and Integration Bill (National
Assembly Bill 74 of 2023) recommends that the House approves the Bill with amendments

as proposed in Part four of this report.

HON. YUSSUF ADAN HAJI, MP
CHAIRPERSON
COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITY
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MINUTES OF THE 3157 SITTING OF THE COMMITTEE ON NATIONAL
COHESION AND EQUAL OPPORTUNITY HELD ON THURSDAY 15T AUGUST
2024 IN COMMITTEE ROOM 24, 5™ FLOOR, BUNGE TOWER AT 10: 00 A. M

PRESENT
1. The Hon. Yussuf Adan Haji DSM, MP. Chairperson
2. The Hon. Liza Chelule Chepkorir, MP. Vice Chairperson
3. The Hon. Yusuf Abdi Hassan, MP.
4. The Hon. Charles Ong’ondo Were, MP.
5. The Hon. Charles Kamuren, MP.
6. The Hon. (Dr.) Joseph Iraya Wainaina OGW, MP
7. The Hon. Mary Maingi, MP.
8. The Hon. Edward Kaunya Oku, MP.
9. The Hon. Eng. Paul Nzengu, MP.
10. The Hon. Agnes Pareyio Mantaine, MP
11. The Hon. Fredrick Lusuli Ikana, MP.
12. The Hon. Onesmus Ngogoyo Nguro, MP.
APOLOGIES
1. The Hon. Martin Peters Owino MPH, MP.
2. The Hon. Irene Nyakerario Mayaka, MP.
3. The Hon. Jane Wangechi Kagiri, OGW, MP
4. The Hon. Joseph Samal Lomwa, MP.
5. The Hon. Duncan Maina Mathenge, MP.
6. The Hon. Joseph Denar Hamisi,MP.
7. The Hon. Muthoni Marubu, MP
8. The Hon. Teresia Wanjiru Mwangi, MP.
IN ATTENDANCE
SECRETARIAT
1. Ms. Audrey Andala - Legal Counsel II
2. Ms. Mercylyne Kerubo - Audio Officer
3. Mr. Alex Amwata - Hansard Reporter
4. Ms. Lilian Aluga - Public Communications Officer
5. Mr. Luka Mutua - Serjeant-at-Arms



MIN.NO. /NCEO/2024/173: PRELIMINARIES

The meeting was called to order at 10:00 am and the prayers were said by the Hon. Yussuf
Adan Haji DSM, MP.

MIN.NO. /NCEO/2024/174: CONSIDERATION AND ADOPTION OF THE
NATIONAL COHESION AND INTEGRITY BILL NO. 74 OF 2023 PUBLIC
PARTICIPATION REPORT

The committee members were taken through the various issues or additions proposed by the
different stakeholders of the National Cohesion and Integration Bill by the legal counsel.
Members sought to review the valuable input on the National Cohesion and Integrity Bill, 2023
(National Assembly Bills No. 74 of 2023) The committee members deliberated on these
suggestions as follows:

1. The Executive Office of the President proposed that the Bill cannot “give effect” to
Articles 10 & 27 on only two (2) National values and principles of Governance. Instead,
it should focus on promoting national values specific to the Commission’s mandate
which include: national unity, inclusiveness, quality, equity and non-discrimination.
The Committee observed that the Bill gives effect to Articles 10 and 27 of the
Constitution on the promotion of national unity and non-discrimination. Article 10 and
27 addresses national unity, inclusiveness, equity and non-discrimination and therefore
the Committee rejected this proposal because the wording in the Bill is clear.

2. Ethics and Anti-Corruption Commission (EOP): Proposed the deletion of Clause
5(f), arguing that the National Cohesion and Integration Commission (NCIC) should
not be vested with the authority to create policies. The committee members, however,
disagreed with this proposal. They maintained that the NCIC should retain the power
to formulate policies, which would then be forwarded to the relevant state department
or cabinet secretary.

3. National Cohesion and Integration Commission (NCIC): Suggested amendments to
Clause 60(2) to provide for a procedure of hearing a matter where conciliation has failed
which the committee members agreed to. They also proposed increasing the fine for
violating the NCI Bill to one million. However, the committee members resolved to
retain the fine at Kshs. 500,000/=, considering it more attainable for most Kenyans.

4. Office of the Attorney General: Recommended including a provision for education
and public awareness campaigns on national cohesion within the Bill. The committee

members agreed to incorporate this provision.



5. National Gender and Equality Commission (NGEC): Proposed revising the
definition of cohesion to include inter-tribe discrimination occurring within a tribe. The
committee members agreed to this amendment. Additionally, NGEC suggested
replacing exceptions of discrimination with affirmative action. The committee
members decided to retain the clause as it stands, noting the lack of a definition or
aspect of positive discrimination in the Bill.

6. National Police Service: Advocated for maintaining the chair position of the NCIC
commission at three years, as stipulated in the Bill. They also recommended amending
Clause 14(3) to explicitly state that the vice chair assumes the chair’s seat temporarily
when vacant. The committee members agreed to these proposals.

7. Office of the Director of Public Prosecutions (ODPP): Suggested that the provision
regarding the removal of a commissioner be aligned with Article 251(6) of the
Constitution, with the Cabinet Secretary being responsible for forwarding the petition
to Parliament. The committee members agreed to adjust this provision accordingly.
Additionally, concerns were raised about Clause 49(1), which lacked clarity on how the
seriousness of complaints under the NCI Bill is determined. The committee members
agreed to include guidelines for this and to establish investigation panels for conducting

hearings or investigations.

Committee Resolution

The Committee resolved to adopt the report with the amendments as proposed by the
Committee. Hon. Eng. Paul Nzengu, MP proposed for the adoption of the report and was
seconded by Hon. Agnes Pareyio Mantaine, MP.

MIN.NO. /NCEO/2024/175: ANY OTHER BUSINESS

The committee members requested for talking points on the Bill to be shared with them to be

used to support the Bill during the Parliamentary house session.
MIN.NO. /NCEO/2024/176: ADJOURNMENT

There being no other business, the meeting was adjourned at 11:30 AM.

HON. YUSSUT¥ ADAN HAJI, DSM, MP
CHAIRPERSON
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IN ATTENDANCE
NATIONAL COHESION AND INTEGRATION COMMISSION

1. Rev. (Dr) Samuel Kobia - Chairperson

2. Ms. Wambui Nyutu - Vice Chairperson

3. Hon. Abdulaziz Farah - Commissioner

4. Hon. Dorcas Kedogo - Commissioner

5. Hon. Eng. Paul Okundi - Commissioner

6. Mr. Sam Kobia - Commissioner

7. Dr. Danvas Makori - Commissioner

8. Mr. Harrison Kariuki - Chief Executive Officer

9. Mr. Guyo Liban - Deputy Director, Peacebuilding and Reconciliation
10. Mr. Kyalo Mwengi - Deputy Director, Legal Services

1. Mr. James Wanyande Principal Legal Officer
12. Mr. Jackson Mwikamba Principal Legal Officer
13. Ms. Mary Kabiru - Principal Program Officer

NATIONAL COALITION ON FREEDOM OF EXPRESSION AND CONTENT
MODERATION IN KENYA (FECOMO)

I. Mr. John Okande - UNESCO (Program Coordinator)
2. Mr. Caleb Gichuhi - Build Up (Africa lead)
3. Ms. Catherine Mbui - Article 19 EA (Lead Civic Space)
4. Ms. Ruth Owino - FECOMO Kenya

MIN.NO. /NCEO0/2024/120: PRELIMINARIES

The meeting was called to order at 10:00 am. and prayers said by Hon. Fredrick Ikana Lusuli, M.P.
MIN.NO. /NCEO/2024/121: CHAIRPERSON’S REMARKS

The Chairperson welcomed the Commission and its partners to the retreat and thanked the
Commission for organizing it. He explained that the retreat’s agenda was to discuss the memoranda
from the Commission and its Partners on the National Cohesion and Integration Bill, 2023. He
stated that the Bill was important in enhancing national cohesion and integration, ensuring that all

citizens feel included and valued in the nation's social fabric.

The Chairperson emphasized the significance of constructive dialogue and collaboration among
all stakeholders to ensure the effective implementation of the Bill's provisions. He encouraged
active participation and constructive feedback from all attendees to enrich the discussions and

contribute to developing comprehensive and inclusive legislation.
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MIN.NO. /NCEO/2024/122: REMARKS FROM THE .NATIONAL COHESION
AND INTEGRATION COMMISSION CHAIRPERSON

Rev. Dr. Samuel Kobia, the Chairperson of the Commission, emphasized the aims of the retreat.
He pointed out that the Commission, alongside its partners from the National Coalition on Freedom
of Expression and Content Moderation in Kenya (FECOMO Kenya), identified a gap in the Bill

concerning misinformation and fake news, which is presently a concern in the country.

Dr. Kobia highlighted that the memoranda from NCIC and FECOMO-Kenya aimed to propose
amendments to the Bill to tackle the challenges posed by digital technology advancements.
Further, the Commission’s memorandum intended to align the Bill with the National Cohesion

and Integration Policy and'to enhance the enforcement and compliance mechanisms of the Act.

The Chairperson also remarked on NADCO's recommendation to merge NCIC with the KNHRC
and NGEC, expressing concern that such a move would significantly affect the Commission's

independence and functioning.

MIN.NO. /NCEO/2024/123: MEMORANDUM BY FECOMO-KENYA ON THE
NATIONAL COHESION AND INTEGRATION BILL,2023

FECoMo, a collaborative initiative aimed at fostering a digital ecosystem where freedom of
expression is upheld in alignment with international human rights standards, appeared before the
Committee to make recommendations to enhance the Bill in line with freedom of expression,

content moderation and peacebuilding.

FECoMo made the following recommendations —

(a) Clarify key terms — the Bill should define key terms such as ‘negative ethnicity’,
‘discrimination’ and ‘victimization’. The definitions of terms like ethnic group, ethnic
grounds and ethnic relations in the Bill are contradictory and need streamlining.

(b) Define “Hate Speech”- the Bill lacks a definition for hate speech as it was in the 2008
Act. The hate speech provision is now defined as ethnic or racial contempt which lacks
legal certainty.

(c) Streamline clauses — Remove Clause 39 on ethnic victimization which is ambiguous and

duplicative. Instead, merge these with Clause 72(a).



(d) Mainstream inclusivity — Account for and provide inclusive formats/ modes of
communication for persons with disabilities during the complaints handling process.

(¢) Forms of discrimination — the Bill does not account for other forms of discrimination
such as gender, disability, socio-economic and marital status.

(f) Freedom of expression — the Bill should explicitly mention.and enshrine the freedom of
expression in its formulation.

Committee resolution
The Committee resolved that FECoMo should resubmit the memoranda specifying the exact

clauses for which it proposed amendments and providing the proposed new amendments for

consideration.
MIN.NO. /NCE0/2024/124: ADJOURNMENT

The meeting was adjourned at 11:30 a.m. The next meeting will be the same day at noon.

< m— E——— — ":‘ ’ "\‘ ' r" "' “7 / ]
SIGNED....... v . ) DATE -/\-‘,5}2 ..... ‘\_/‘
HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON
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IN ATTENDANCE
NATIONAL COHESION AND INTEGRATION COMMISSION

1. Rev. (Dr) Samuel Kobia - Chairperson

2. Ms. Wambui Nyutu - Vice Chairperson

3. Hon. Abdulaziz Farah - Commissioner

4, Hon. Dorcas Kedogo * - Commissioner

5. Hon. Eng. Paul Okundi - Commissioner

6. Mr. Sam Kobia - Commissioner

7. Dr. Danvas Makori - Commissioner

8. Mr. Harrison Kariuki - Chief Executive Officer

9. Mr. Guyo Liban - Deputy Director, Peacebuilding and Reconciliation

10. Mr. Kyalo Mwengi Deputy Director, Legal Services
1. Mr. James Wanyande Principal Legal Officer
12. Mr. Jackson Mwikamba Principal Legal Officer

13. Ms. Mary Kabiru - Principal Program Officer

NATIONAL COALITION ON FREEDOM OF EXPRESSION AND CONTENT
MODERATION IN KENYA (FECOMO)

I. Mr. John Okande - UNESCO (Program Coordinator)
2. Mr. Caleb Gichuhi - Build Up (Africa lead)
3. Ms. Catherine Mbui - Article 19 EA (Lead Civic Space)
4. Ms. Ruth Owino - FECOMO Kenya

MIN.NO. /NCEO/2024/125: PRELIMINARIES

The meeting was called to order at 12:30 pm. and prayers said by Hon. Fredrick Ikana Lusuli, M.P.

MIN.NO. /NCEO0/2024/126: MEMORANDUM BY THE NATIONAL COHESION
AND INTEGRATION COMMISSION ON THE NATIONAL COHESION AND
INTEGRATION BILL,2023

The Commission’s Deputy Director of Legal Services, Mr. Kyalo Mwengi submitted the
comments and proposals of the NCIC on the Bill.
NCIC made the following comments and recommendations on the Bill —
1. The NCIC be anchored in the Constitution under Article 59. NCIC notes that Article 59
allows Parliament to restructure the Article 59 Commission into two or more separate
commissions and the NCIC can be one of such commissions. A constitutional anchoring

will strengthen the work of the Commission and grant it the much-required independence

it requires.



10.

NCIC also notes the need to re-arrange some of the clauses in the proposed bill. The
rearrangement will provide a better flow to the legislation as well as clarity. For example,
the contents of Clause 48 on exemption to discrimination are better suited to appear after
Clause 46.
Amendment of Clause 5 of the Bill to provide for the peacebuilding function of the
Commission. This is because the long title as well as Clause 2 of the Bill introduces the
term peacebuilding but the subsequent clauses of the Bill do not specify the Commission’s
peacebuilding function.
NCIC also recommends the retention of functions as envisaged in the NCI Act No. 12 of
2008 especially as it relates to;
a. Investigating complaints of ethnic or racial discrimination
b. Investigating on its own accord or request from any institution ...., any issue affecting
ethnic and racial discrimination
Retain the powers of the Commission as envisaged in the NCI Act Section 26(2)(a) and
(b). The power to name and shame has been instrumental to the Commission in discharging
its functions.
Clause 8: NCIC recommends the introduction of a new provision in the clause to give the
commission power to compel the attendance of witnesses.
NCIC recommends that the words ‘administered by a Commissioner’ be removed from
Clause 10(2). The term administer as proposed may cause a conflict between the
Commissioner and the Chief Executive Officer of the Commission with reference to their
functions.
Clause 15: NCIC recommends that the current provision that provides for a single term
of Six years be retained. This is to align the act with Constitutional provisions on
Commissions.
Clause 17: NCIC recommends that the bill adopts the provisions of the Constitution with
regards to removal from office of the Chairperson or Commissioners. This is to align the
provisions of Articie 251 of the Constitution. '
Clause 24: NCIC recommends that there be included qualifications for the person seeking
to be Secretary to the Commission. The qualifications should include;
(a) Holds a Masters from a university recognized in Kenya;
(b) At least ten years proven experience at the management level;

(¢) Has extensive experience in public administration and/or public service.



11. Clause 47: NCIC recommends that the Bill retains the offence of hate speech as per the
current Act. NCIC also recommends the expansion of the definition of the offence of
hate speech to include coded language, vilification of others etc.

12. Clause 60: NCIC recommends the provision of a procedure for hearing a matter where

conciliation has failed.
13. Clause 72: NCIC recommends enhancement of the penal provisions to a fine of one million

shillings or to imprisonment for a term not exceeding three years”.
14. Clause 84: NCIC recommends that the power to make regulations should be given to the
Commission in consultation with the Cabinet Secretary. The NCIC proposal will allow the

NCIC to lead the process of preparation of regulations.

Committee resolution
The Committee deliberated on the proposals put forward by the Commission and resolved to

schedule additional discussions with NCIC after conducting public hearings on the Bill.
MIN.NO. /NCEO/2024/127: ADJOURNMENT

The meeting was adjourned at 2:30 pm. The next meeting will be on notice.

i . ~5 [202¢
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HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON
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MIN.NO. /NCEO/2024/094: PRELIMINARIES

The meeting was called to order at 10:20 a.m. and prayers said by the Hon. Liza Chelule, MP.

MIN.NO. /NCEO/2024/095: ADOPTION OF THE AGENDA
The agenda of the meeting was adopted having been proposed and seconded by Hon. Martin Peters

Owino, MP and Hon. Joseph Denar Hamisi, MP. respectively.

MIN.NO. /NCE0/2024/096: CONFIRMATION OF MINUTES
The Minutes of the 16" sitting were confirmed as a true record of the proceedings after being
proposed and seconded by Hon. Charles Kamuren, MP and Hon. Martin Peters Owino, MP

respectively.

MIN.NO. /NCEO/2024/097: MEETING WITH THE ACTING CHIEF EXECUTIVE
OFFICER, KENYA MEDICAL SUPPLIES AUTHORITY (KEMSA) ON INQUIRY INTO
EMPLOYMENT DIVERSITY

The Committee noted the absence of the Acting Chief Executive Officer in the meeting and

resolved to reschedule the meeting to a later date.

MIN.NO. /NCEO0/2024/098: BRIEF ON THE NATIONAL COHESION AND
INTEGRATION BILL, 2023 (NATIONAL ASSEMBLY BILL 74 OF 2023)

The Chairperson invited the Legal Counsel to brief the Committee on the Bill which had been read

for the first time on 20" March 2024 and referred to the Committee.

The Legal Counsel presented as follows: -

1. The principal object of the Bill is to provide for a coordinated structure for cohesion and
peacebuilding in Kenya. The Bill also seeks to align the Act with the present constitutional
dispensation and structure of government by repealing the National Cohesion and
Integration Act (No. 12 of 2008), which was enacted before the Constitution.

2. Clause 1 of the Bill provides for the short title.

3. Clause 2 of the Bill provides the interpretation of the terms used in the Bill.

4. Clause 3 provides for the objective of the Act which is to give effect to Articles 10 and 27

of the Constitution, provide a framework for the promotion of national cohesion, unity and
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peace-building and promote the values and principles of public service set out under Article
232 of the Constitution.

Clause 4 of the Bill provides for the establishment of the National Cohesion and Integration
Commission.

Clause 5 provides for the functions of the Commission.

Clause 6 provides for the powers of the Commission.

Clause 7 provides the Commission with the power to summon witnesses and examine them
under oath.

Clause 8 provides for the form of the summons to witnesses.

Clause 9 provides for the expenses of witnesses.

Clause 10 provides for the Headquarters of the Commission to be in Nairobi but mandates
the Commission to establish nine regional offices in the country.

Clause 11 provides for the membership of the Commission which shall consist of the
chairperson and eight other members nominated by the president and approved by the
National Assembly.

Clause 12 provides for the qualification and disqualification for appointment of chairperson
and members.

Clause 13 provides for the oath of office of the Chairperson and Members of the
Commission

Clause 14 provides for the powers of the Chairperson.

Clause 15 provides for the term of Office of the Chairperson.

Clause 16 provides for the instances when an office of a member or Chairperson of the
Commission can become vacant.

Clause 17 provides for the procedure for removal from office of the Chairperson or a
Commissioner.

Clause 18 provides for the filling of a vacancy in the membership of the Commission.
Clause 19 authorises the Commission to establish committees for the better carrying out of
its functions.

Clause 20 authorises the Commission to engage the services of such experts in respect of
any of its functions in which the experts have a special competence.

Clause 21 provides for the procedure of the business and affairs of the Commission.
Clause 22 provides for delegation by the Commission.

Clause 23 provides for the terms and conditions of service.
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Clause 24 provides for the appointment, term and qualification for the Secretary to the
Commission.

Clause 25 provides for the grounds and procedure for the removal of the Secretary to the
Commission.

Clause 26 provides for the staff of the Commission.

Clause 27 provides for the common seal of the Commission.

Clause 28 provides for protection from personal liability in cases where an officer is
executing the functions of the Commission in good faith.

Clause 29 provides for liability for damages by the Commission.

Clause 30 provides for conflict of interest.

Clause 31 provides for the funds of the Commission.

Clause 32 provides for the annual estimates of the Commission.

Clause 33 provides for the financial year of the Commission which shall be twelve months
ending on the 30" of June in each year.

Clause 34 provides for the accounts and audits of the Commission.

Clause 35 provides for the annual reports of the Commission.

Clause 36 provides for quarterly reporting by the Commission to the National Assembly.
Clause 37 of the Bill provides for the submission of a special report by the Commission to
the National Assembly.

Clause 38 provides for the elements of ethnic discrimination.

Clause 39 provides for discrimination through victimization.

Clause 40 provides for harassment on the basis of ethnicity.

Clause 41 provides for discrimination in employment.

Clause 42 provides for the exceptions to discrimination in employment.

Clause 43 provides for discrimination in the membership of an organization.

Clause 44 provides for discrimination by other agencies.

Clause 45 provides for discrimination in access to and distribution of public resources.
Clause 46 provides for discrimination in property ownership, management and disposal.
Clause 47 provides for racial or ethnic contempt.

Clause 48 provides for exceptions to discrimination.

Clause 49 provides for matters that may be investigated by the Commission.

Clause 50 provides for complaints to the Commission.

Clause 51 provides for the process of lodging a complaint to the Commission.
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Clause 52 provides for the complaints that the Commission may decline to entertain.
Clause 53 provides for an application to strike out a complaint.

Clause 54 of the Bill provides for the dismissal of a stale complaint.

Clause 55 provides for the referral of a matter by the Cabinet Secretary to the
Commission where the matter raises an issue of important public policy.

Clause 56 provides for alternative dispute resolution mechanisms.

Clause 57 gives the Commission the power to refer complaints to conciliation.

Clause 58 provides for the conciliation process by the Commission.

Clause 59 provides for conciliation agreements.

Clause 60 provides for the process in instances where conciliation fails.

Clause 61 provides for special references.

Clause 62 provides for matters the compliance notices issued under Clause 69 of the Bill
may contain.

Clause 63 addresses the enforcement of compliance notices by the Commission.

Clause 64 provides for prohibition notices by the Commission.

Clause 65 provides for investigations by the Commission. It authorises the Commission
to conduct investigations pertaining to an inquiry and employ the services of a public
officer or investigation agency of the government at the Commission’s expense

Clause 66 provides for a notice of discontinuation of investigations.

Clause 67 provides for notice of investigation to an organization.

Clause 68 provides for the requirement that a person likely to be prejudiced or affected to
be heard at any stage of an inquiry by the Commission.

Clause 69 provides for the actions to be taken by the Commission after an inquiry.
Clause 70 provides that a Commission shall after concluding an investigation or inquiry
make a report to the state organ, public office or organization to which the investigation
relates.

Clause 71 provides for the mode of conducting hearings of the Commission during an
inquiry. The hearings shall be open to the public except where the Commission for
justifiable reasons decides otherwise.

Clause 72 provides for the offences under the Act.

Clause 73 provides for offences by a body of persons.

Clause 74 of the Bill provides for the Code of Conduct for the Members and Staff of the

Commission.
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Clause 75 provides that this Act binds the Government.

Clause 76 provides for legal proceedings against the Commission which shall be subject
to the Government Proceedings Act, Cap. 40.

Clause 77 provides for confidentiality of information by members and staff of the
Commission.

Clause 78 provides for the protection of witnesses and information.

Clause 79 provides that a statement made by a person in the course of giving evidence
before the Commission shall not subject such person to any civil or criminal liability
except where such a statement is false.

Clause 80 provides for offences by members of staff of the Commission.

Clause 81 provides for reporting of improper orders.

Clause 82 provides for the general penalty for any person who commits an offence under
this Act where no penalty is provided.

Clause 83 provides for review of the decision of the Commission.

Clause 84 of the Bill provides for the power to make regulations.

Clause 85 repeals of the National Cohesion and Integration Act, No.12 of 2008.

Clause 86 provides for the interpretation of the part where “former Commission” means
the National Cohesion and Integration Commission established under the National
Cohesion and Integration Act, 2008.

Clause 87 provides that the rights and obligations and contracts before coming into
operation of this Act, vested or imposed on the former Commission shall by virtue of this
section be deemed to be the rights, obligations and contracts of the Commission(now
established).

Clause 89 of the Bill provides for the Secretary of the former Commission. It retains the
person who was the Secretary of the former Commission as the Secretary of the
Commission in accordance with the terms and conditions of their appointment.

Clause 90 of the Bill deems the staff of the former Commission who are not under notice
The First Schedule provides for the procedure for the appointment of Commissioners.
The Second Schedule provides for the oath/ affirmations of the chairperson
/member/secretary pursuant to clause 13.

The Third Schedule provides for the provisions as to the conduct of business and affairs

of the Commission.



Committee resolutions

The Committee resolved to undertake public hearings on the Bill in at least 2/3 of the counties

from 6" to 10% May 2024.

The Chairperson reiterated that the Members should familiarise themselves with the Bill’s

contents before the Committee embarks on public participation.
MIN.NO. /NCEO/2024/099: ANY OTHER BUSINESS

The Committee noted that the Kenya Wildlife Service was undertaking recruitment for cadets and
rangers at the County Level rather than the sub-county level, which may impact the equitable

access to opportunities for candidates residing in remote areas within the counties.

The Committee resolved to invite the Service for a meeting on 16™ April 2024 to assess the

measures in place towards achieving equal opportunity in the recruitment process.
MIN.NO. /NCEO/2024/100: ADJOURNMENT

The meeting was adjourned at 11:30 a.m. The next meeting will be on notice.

I - .
SIGNED\ﬂR\{\J DATE /6/6‘7‘/209“[7

HON. YUSSUF ADAN HAJI, DSM, MP

CHAIRPERSON



MINUTES OF THE 3157 SITTING OF THE COMMITTEE ON NATIONAL
COHESION AND EQUAL OPPORTUNITY HELD ON THURSDAY 15T AUGUST
2024 IN COMMITTEE ROOM 24, 5™ FLOOR, BUNGE TOWER AT 10: 00 A. M

PRESENT
1. The Hon. Yussuf Adan Haji DSM, MP. Chairperson
2. The Hon. Liza Chelule Chepkorir, MP. Vice Chairperson
3. The Hon. Yusuf Abdi Hassan, MP.
4. The Hon. Charles Ong’ondo Were, MP.
5. The Hon. Charles Kamuren, MP.
6. The Hon. (Dr.) Joseph Iraya Wainaina OGW, MP
7. The Hon. Mary Maingi, MP.
8. The Hon. Edward Kaunya Oku, MP.
9. The Hon. Eng. Paul Nzengu, MP.
10. The Hon. Agnes Pareyio Mantaine, MP
11. The Hon. Fredrick Lusuli Ikana, MP.
12. The Hon. Onesmus Ngogoyo Nguro, MP.
APOLOGIES
1. The Hon. Martin Peters Owino MPH, MP.
2. The Hon. Irene Nyakerario Mayaka, MP.
3. The Hon. Jane Wangechi Kagiri, OGW, MP
4. The Hon. Joseph Samal Lomwa, MP.
5. The Hon. Duncan Maina Mathenge, MP.
6. The Hon. Joseph Denar Hamisi,MP.
7. The Hon. Muthoni Marubu, MP
8. The Hon. Teresia Wanjiru Mwangi, MP.
IN ATTENDANCE
SECRETARIAT
1. Ms. Audrey Andala - Legal Counsel 11
2. Ms. Mercylyne Kerubo - Audio Officer
3. Mr. Alex Amwata - Hansard Reporter
4. Ms. Lilian Aluga - Public Communications Officer
5. Mr. Luka Mutua - Serjeant-at-Arms



MIN.NO. /NCEO/2024/173: PRELIMINARIES
The meeting was called to order at 10:00 am and the prayers were said by the Hon. Yussuf
Adan Haji DSM, MP.

MIN.NO. /NCEO/2024/174: CONSIDERATION AND ADOPTION OF THE
NATIONAL COHESION AND INTEGRITY BILL NO. 74 OF 2023 PUBLIC
PARTICIPATION REPORT

The committee members were taken through the various issues or additions proposed by the
different stakeholders of the National Cohesion and Integration Bill by the legal counsel.
Members sought to review the valuable input on the National Cohesion and Integrity Bill, 2023
(National Assembly Bills No. 74 of 2023) The committee members deliberated on these
suggestions as follows:

1. The Executive Office of the President proposed that the Bill cannot “give effect” to
Articles 10 & 27 on only two (2) National values and principles of Governance. Instead,
it should focus on promoting national values specific to the Commission’s mandate
which include: national unity, inclusiveness, quality, equity and non-discrimination.
The Committee observed that the Bill gives effect to Articles 10 and 27 of the
Constitution on the promotion of national unity and non-discrimination. Article 10 and
27 addresses national unity, inclusiveness, equity and non-discrimination and therefore
the Committee rejected this proposal because the wording in the Bill is clear.

2. Ethics and Anti-Corruption Commission (EOP): Proposed the deletion of Clause
5(f), arguing that the National Cohesion and Integration Commission (NCIC) should
not be vested with the authority to create policies. The committee members, however,
disagreed with this proposal. They maintained that the NCIC should retain the power
to formulate policies, which would then be forwarded to the relevant state department
or cabinet secretary.

3. National Cohesion and Integration Commission (NCIC): Suggested amendments to
Clause 60(2) to provide for a procedure of hearing a matter where conciliation has failed
which the committee members agreed to. They also proposed increasing the fine for
violating the NCI Bill to one million. However, the committee members resolved to
retain the fine at Kshs. 500,000/=, considering it more attainable for most Kenyans.

4. Office of the Attorney General: Recommended including a provision for education
and public awareness campaigns on national cohesion within the Bill. The committee

members agreed to incorporate this provision.



5. National Gender and Equality Commission (NGEC): Proposed revising the
definition of cohesion to include inter-tribe discrimination occurring within a tribe. The
committee members agreed to this amendment. Additionally, NGEC suggested
replacing exceptions of discrimination with affirmative action. The committee
members decided to retain the clause as it stands, noting the lack of a definition or
aspect of positive discrimination in the Bill.

6. National Police Service: Advocated for maintaining the chair position of the NCIC
commission at three years, as stipulated in the Bill. They also recommended amending
Clause 14(3) to explicitly state that the vice chair assumes the chair’s seat temporarily
when vacant. The committee members agreed to these proposals.

7. Office of the Director of Public Prosecutions (ODPP): Suggested that the provision
regarding the removal of a commissioner be aligned with Article 251(6) of the
Constitution, with the Cabinet Secretary being responsible for forwarding the petition
to Parliament. The committee members agreed to adjust this provision accordingly.
Additionally, concerns were raised about Clause 49(1), which lacked clarity on how the
seriousness of complaints under the NCI Bill is determined. The committee members
agreed to include guidelines for this and to establish investigation panels for conducting

hearings or investigations.

Committee Resolution

The Committee resolved to adopt the report with the amendments as proposed by the
Committee. Hon. Eng. Paul Nzengu, MP proposed for the adoption of the report and was

seconded by Hon. Agnes Pareyio Mantaine, MP.
MIN.NO. /NCEO0/2024/175: ANY OTHER BUSINESS

The committee members requested for talking points on the Bill to be shared with them to be

used to support the Bill during the Parliamentary house session.
MIN.NO. /NCEO/2024/176: ADJOURNMENT
There being no other business, the meeting was adjourned at 11:30 AM.

HON. YUSSUF ADAN HAJI, DSM, MP
CHAIRPERSON
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REPUBLIC OF KENYA
THIRTEENTH PARLIAMENT- THIRD SESSION (2024)

THE NATIONAL ASSEMBLY
IN THE MATTER OF ARTICLE 118(1) () OF THE CONSTITUTION
AND

IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY
OF THE NATIONAL COHESION AND INTEGRATION BILL, 2023
[NATIONAL ASSEMBLY BILL NO. 74)

INVIT.

TO SUBMIT MEMORANDA

WHEREAS. Artcle 118(7] [b) of the Constitution requeres Parkament to faclitate puble particpation
ard nvalverment n the legisistive and other businesa of Partlament snd its Commiltees snd the
National Assernbily Standing Orders require Mouse Commuttees Lonsider ng Bil's 1 fac itete outic
paftipaton

AMD WHEREAS - Mational Cohesion and Integration Bil [National Assembiy Bill ho. 74)
was read ol o3t Lime on Wednasday, 20" March 2024, and referred 1o the slevant Commttee fo
cofsder ation and reporting to the House

ITIS MOTIFIED. that the National Cohesion and Integration Bill, 2023 (National Assembly Bi8
Na, 74) « 3 B sponsared by the Chairperson of the Committee on National Cohesion and £ gual
Opportunity, Mon. Adan Majl Yasuf, MP, wh-h seeks 1o

['] Fepeal and replace the National Cohesson and Integration Act. 2008 1o #1gn 115 provwisions
with 1he present constitutional dpensation and sTructure of government by giving etfect
ta Articles Y0 and 27 of the Consttution on t™he pramoton of rational unity and non
MSCTIMUARToN

[2) [Establsh the National Cohesion and integration Commission compeisng a Chairpenson
and eyght other members normenated by the Prescdent for appointment and approved by
the National Assemibly who are to serve for o three - year term renewable ance

[3] Owuthre the functions of the Commussion to include formulating and iImplementing
strategies. o create pubbc awareness on the importance of national unity colaborat ng
with msttutions and stakehoiders to gee eflact to the polmes relating to cohemon
mtagration. and peacebulcing recommending review and reform of practices. policies
and isgisiation redating to coheson. imtagration, and peace bulding wentifying tartors
nhibeting the attainment of harmomipes elatons among different #thaic communities
promoting equality and the smsnation of all torms of descrmnatan peacetul cossstence
tolerance. respect, understanding and acceptance of cwersity in al aspects of life
ressarcheng and developing polices for the premation af nations walues and principles
of govermance fostering part~aruhps an peacebuiding snd comflict management  and
establshing aarly warning and sarly response systems on conflct

[4) Outine the procedure of removal from office of & Commissiones by & resolutian made by
two-thards of the Members of the Nationsl Assembly

[S) Prewcnbe offences of ethrc dscriminaton discrmmation though wetimisation
harassment on the basss of sthnicty. dscnminaton m employrmant: giscremination in the
membersiwp of an organmsation; racsal or ethne contempt. and ther antendant pemaities
and remades

[€) Outire the manne: of lodpng srocessing and settling conplants ncudng th ough
sternative dspute resolution mechanisms such as peace commilises.  mediation
tommitiees. and traditional justice mechanisms; and

(7] Savesnc tranct the sxstng Commmsion s sssets 500 latil e s The [ omers <o
and staff currently m office

NOW THEREFORE. n compliance with Acticle 118{1) (b) of the Constitution ang the Standing
Ordegrs of the Natwonal Assernbly. the Clerk of the Natsanal Assembiy hareby irvites the publc and
stabehoiters to sunmt memoranda on the Bil to the Committes on National Cohesion and Eoual
Opportunity

The memcranda may be ‘orwaerded ta the Clerk of the National Assembly, P.0. Bex 41842- 0000,
and Masobi: Fons oo ceod o the Office of the Clerk. Main Parfament Buildings. Mairobi:
emaied 1 cnafpariament.ge.ke 10 be receved on or tefore Fridey, 5™ April 2024 5! 5.00 p.m.

Coples of the Bill are avalabie at the hatonal Assembly Table Office Main Parliarrent Buildirgs and
a wwrw parlisment go_ke/the -national assembly/house business/bills
S. NJOROGE, CBS
CLERK OF THE NATIONAL ASSEMBLY

21 March 2024

REPUBLIC OF KENYA
THIRTEENTH PARLIAMENT- THIRD SESSION (2024)
THE NATIONAL ASSEMBLY

IN THE MATTER OF ARTICLE 118(1) (b) OF THE CONSTITUTION
AND
IN THE MATTER OF CONSIDERATION BY THE NATIONAL
ASSEMBLY OF THE COUNTY LICENSING (UNIFORM
PROCEDURES) BILL, 2022 (SENATE BILL NO. 8 OF 2022)

INVITATION TO PUBLIC HEARINGS

WHEREAS. Article 118[7) (b) of the Constitution requires Parlisment to facilitate public
partxipation and involverment in the legislative and other business of Parliament and its
Committees, and National Assembly Standing Order 1271 3] requires House Comwmittess

| considering Bils to faciitate publc participation

AND WHEREAS the County Licensing [Uniform Procedwes) Bill [Senate Bill No 0 of
2027) wes Read a First Time on Wednesday, 28 February 2024 and commetted |

| the Departmental Committee on Trade_ industry and Cooperatives for consaderation and

reportng to the House

1T IS NOTIFIED that the County Licensing (Uniform Procedures) Bill, 2022 [Senate Bil
Ne. 9 of 20227 which s now co-sponsored by the Leader of the Majority Party secs s
to provide for a national legrslative framework of urvform procedures for the lcensang
of various actwities by counties, The uniform procedures under the Bill seek to ensure
certainty in the licensing process and encourage private-sactor players to engage ir
business activities in the countes

NOW THEREFORE. in comphance with Article 118(1] (b) of the Constitution and Standng

Ouvder 127(3), the Departmental Committee on Trade. Industry and Co-operatives shall
undertake public hearings on the Bill i eight (8) counties from 2+ to 6™ April 2024
as per the schedule below—

S/N0.  COUNTY VENUE DATE TiME
Ksumu Gence Orwango Social Hall 2 Apnd, 2024 10.00 am
2 Nawrobs KICC 2 Aprll, 2024 10.00 am
3 K ornega Kakarmegs Socal Hall ¥ Aprl, 2024 ¥0.00 am
& Ny Nyen Town COF Hall X Apri, 2024 10.00 arr
S Uasn Gishu  Eldoret Town Hall & Apnl, 2024 10.00 am
[ Embu Talentt Acacenmy & Apnl. 2026 10.00 am
7 Kafi Mama Agha Juwaba Hall 6" Apnl, 2024 10.00 am
B Garissa Garissa Library Hall & April, 2024 10.00 am

The Commuttee shall chscuss the contents of the Bill and its implications during the
heanngs Mermbers of the public are invited to attend and share their views on the Bl during
the sessions

Copees of the Bill e available at the National Assembly Table Office. Masn Pardiament
Buldirgs and on www . parhiament_go.ke/the-natonal - assembly /house-

business/bills

S.NJOROGE, CBS
CLERK OF THE NATIONAL ASSEMBLY

23" March 2024



» THIRTEENTH PARLIAMENT | THIRD SESSION
THE SENATE

. The Law of Succession (Amend
(Senate Bills No. 20 of 2053 2022

INVITATION FOR SUBMISS|ON OF MEMORANDA

meLawof Succession [Amendment] Bill, 2023 (Senate Bills No 20 0f 2023)
: was read

Jime nthe Senate on “lLﬂSdaY 23 . Ma"' 2(]24 and th mmitt

l“st v ! ttee on Ju tCE" l”‘

l I : ) lox: | I d eleafter stood co itted
51and ng Co S ega airs and HU nar ngllts,

prsuant to the provisions of Article 118 of the Constitution i

of the Senate Standing Orders, the Committee now invites i:?:r::ngung order 145 (5)
Jic to submit any representations that they may have on pr B.ﬁhmembers of the

memaranda i1l by way of written

The memoranda may be submitted to the Clerk
Nairobi. hand-delivered to the Office of the
guidings. Nairobi or emailed to clerk.se
senatejlahrc @ parliament.go.ke to be re
20244t500pm

of the Senate, P. 0. Box 41842-00100,
Clerk of the Senate, Main Parliament
nate@parliament.go.ke and copied to
ceived on or before Wednesday, 12" June,

The Bill may be accessed on the Parliament we!

bsite at 2
go.ke/the-senate/house-business/bills. site at http://www.parliament.

1 M.NYEGENYE, CBS,

CLERK OF THE SENATE.
e W  REPUBLIC OF KENYA :
&89, SAMBURUCOUNTY GOVERNMENT 7514
DEPARTMENT OF LANDS, PHYSICAL PLANNING \ ,;M
AND URBAN DEVELOPMENT i . S

ELIGIBLE BIDDERS ARE INVITED FOR THE TENDER BELOW

The County Government of Samburu invites sealed bids for the below Tender:

DESCRIPTIONOF  NEOGTIATION CLOSING
0 TENDER NO. wogxs NUMBER BOND(Km)  parx cROUP

1 SCG/T/096/ Provision of 1486299 160,000.00 (Validity 5 June 2024 Open |
2023-2024 Services for the should be 140 days) at1100hs |
Installation of GIS | East Africa
1 System | irum

Intarested el g ble candidates may download a complete set of tender documents from the County
Government of Samburu website: www.samburu.ge. or PPIP Portal https://
tenders.go.ke fre€ of charge using the above IFMIS negotiation number.

Badders are requested to inspect the tender documents and obtain clarification concerning the

tender from the office of Head of Supply Chain Management Samburu County during working
hours

Orgnal Bid Security shall be enclosed in a plain sealed envelope clearly marked with Tender
Number and Tender Name and deposited in the tender box situated at the entrance of Samburu
County Treasury cffices and addressed 1o
HEAD OF SUPPLY CHAIN MANAGEMENT
SAMBURU COUNTY GOVERNMENT
P.0 BOX 3-20600
MARALAL.

Campleted tender docurments must be scanned and submitted through the IFMIS supplier portal
08¢ 10 be received not later than 5* June 2024 at 11.00am.

S
Inferested and elizible bidders having challenges uploading their tender document in the IFMI
Suppler portal r:'\galy obtain assli!lrgcl from IFMIS desk on DB00721477/0202480180 at the
national Treasury

Please note that Manual submission will not be accepted. All tenders must be submitted through
the IFMIS Supplier portal

MMdsumu;hw
For - CHIEF OFFICER LANDS, PHYSICAL PLANNING AND URBAN DEVELOPMENT

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT-THIRD SESSION (2024)

INTHE MATTER OF ARTICLE 118 (1) (b) OF THE CONSTITUTION
AND
IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY OF THE
NATIONAL COHESION AND INTEGRATION BILL, 2023 (NATIONAL ASSEMBLY
BILL NO. 74 OF 2023)

NOTIFICATION OF AND INVITATION TO PUBLIC HEARINGS

WHEREAS, Article 118(1)(b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees, and Standing Order
127(3) of the National Assembly Standing Orders requires House Committees considering Bills to facilitate
public participation:

AND WHEREAS, the Natianal Cohesion and Integration Bill, 2023 [National Assembly Bill No 74 of 2023) was
read aFirst Time and referred to the Committee on National Cohesion and Equal Opportunity for consideration
and reporting to the House:

IT 1S NOTIFIED, that the National Cohesion and Integration Bill, 2023 (National Assembly Bill No 74] is a Bill
sponsored by the Chairperson of the Committee on National Cohesion and Equal Opportunity. Hon. Adan Haji
Yusuf, MP, which seeks to—

(1) Repeal and replace the National Cohesion and Integration Act. 2008 to align its provisions with the
present constitutional dispensation and structure of government by giving effect to Articles 10 and 27 of
the Constitution on the promation of national unity and non-discrimination;

(2] Establish the National Cohesion and Integration Commussion comprising a Chairperson and eight other
members nominated by the President and approved by the National Assembly who are to serve for 3
three-year term. renewable once:

(3) Outline the functions of the Commission to include formulating and implementing strategies, to create
public awareness on the importance of national unity. collaborating with institutions and stakeholders
to give eHect to the policies relating to cohesion, integration. and peacebuilding. recommending
review and reform of practices, palicies, and legislation relating to cohesion. integration. and peace-
building. identifying lactors inhibiting the attainment of harmonious relations among different
ethnic communities. promating equality and the elimination of all forms of discrimination. peaceful
coexistence. tolerance, respect, understanding and acceptance of diversity in all aspects of life
researching and developing policies for the promotion of national values and principles of governance;
fostering partnerships on peacebuilding and conflict management. and establishing early warning and
early response systems on conflict.

(4) Outline the procedure of removal from office of a Commussioner by a resolution made by two-thirds of the
National Assemnbly of the Members of the National Assembly

(5) Prescribe oMences of ethnic discrimination: discrimination through victimisation, harassment an the
basis of ethmicity, discrimination in employment, discrimination in the membership of an organisation;
racial or ethnic contempt. and thew attendant penalties and remedies,

(6) Outhine the manner of lodging. processing. and settling complaints. including through alternative dispute
resolution mechanisms such as peace committees mediation committees, and traditional ustice
mecharisms, and

(7) Save and transit the exsting Commussion its assets and habilities: and the Commissioners and staff
currently in office.

NOW THEREFORE. in compliance with Article 118(1) (b) of the Constitution and Standing Order 127(3). it 1s
notified to the general public that the Committee shall conduct PUBLIC HEARINGS on the Bill in eleven (11)
Counties from 3" 10 B” June 2024 as per the schedule below —

LY .f-l ace Onyango Social Hall

3" une 2024 1900am

|
)

2 Inye INyamachaki PCEA Hall, Nyer: Town [3lne. 2024 [900am |

3 .(..u v} .leyl National Litw ary Service 37 lune, 2024 900am
4 Homabay  Kawere East Assistant Chief's office (Kamagaka) TL " june, 2024 I? 00pm ‘

5 Kinnyaga | Wanguru Market 4" June 2024 200p.m
6 |Kakamega ,Chuet's Ottice-Khayega s June 2024 |1900am i
| 7 Lamu JLamu Fort !6‘ June 2024 [900am |
8 Kitw Kamuwongo Market iﬁ lune 2024 |900am |
Aldai COF Hall 6" June, 2024 |900am |

)
+

10 UasinGishu TAC Center. EldoretTown _ |7 “June. 2024  900am
. [Mombasa _ Kongowea Youth and Women Empowerment Centre | 7* June, 2024  900am |
[(12 Tkwale  Kwale Barasa Park - Matugs T Bwne 2024 [900am |

i 9 Nandi

The Committee shall discuss the contents of the Bill and its implications during the hearings. Members of the
public are invited to attend and share their views on the Bill during the sessions

Copies of the Bill are available at the National Assembly Table Office, Mamn Parliament Buildings and on www
pariiament.go he/the-national-assembly/house business/bills
S. NJOROGE, CBS
CLERK OF THE NATIONAL ASSEMBLY
20" May, 2024




ANNEXURE 4: COPIES OF
INVITATION LETTERS TO
SUBMIT MEMORANDA ON THE
BILL



THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK
P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote
Ref: NA/DAAGPC/NCEO0/2024/058 16™ April, 2024
Hon. Winfridah Boyani Mokaya
Chief Registrar /Secretary
Judicial Service Commission
Supreme Court Building
NAIROBI

Dear aclaw

RE: WRITTEN SUBMISSION ON THE NATIONAL COHESION AND INTEGRATION
BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Article 118(1) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (1) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Office, or

email a soft copy to cna@parliament.go.ke and copied to angeline.lotuai@parliament.go.ke, so as
to reach us on or before 22" April, 2024.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.

0704452312 or on email angeline.lotuai@parliament.go.ke.



Yours q, "‘m‘t’j
)/
S

Serah M. Kioko, MBS
For: Clerk of the National Assembly

Encls,



THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK
P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote
Ref: NA/DAAGPC/NCE0/2024/061 16" April, 2024

Hon. Shadrack Mose

Solicitor-General

Office of the Attorney-General and Department of Justice
Sheria House, Harambee Avenue

NAIROBI

Dear S\\'G}

RE: WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Article 118(1) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (1) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Office, or
email a soft copy to cna@parliament.go.ke and copied to angeline.lotuai@parliament.go.ke. so as
to reach us on or before 22" April, 2024.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.

0704452312 or on email angeline.lotuai@parliament.go.ke.



Yours Q&meuﬂ%/

A )
Serah M. Kioko, MBS

For: Clerk of the National Assembly

Copy to: Hon. Justice B.N. Muturi, EGH
Attorney-General
Office of the Attorney-General and Department of Justice
Sheria House, Harambee Avenue
NAIROBI

Encls.



THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK
P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote
Ref: NA/DAAGPC/NCEO/2024/059 16" April, 2024

Mr. Renson Mulele Ingonga, OGW
The Director of Public Prosecution
ODPP House, Ragati House

Upper Hill

NAIROBI

Dear S“?*r

-

RE: WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Article 118(1) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (1) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant

stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Office, or

email a soft copy to cna@parliament.go.ke and copied to angeline.lotuai@parliament. go.ke, so as
to reach us on or before 227 April, 2024.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.

0704452312 or on email angeline.lotuai@parliament.go.ke.



Yous $ncaxa by
)
SeraE M. Kioko, MBS

For: Clerk of the National Assembly

Encls.



THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK
P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote
Ref: NA/DAAGPC/NCEO/2024/060 16" April, 2024

Mr. Joash Dashe, MBS

Chief Executive Officer /Commission Secretary
Kenya Law Reforms Commission

Reinsurance Plaza, 3" Floor

Taifa Road

NAIROBI

Dear %‘\'Q:

RE: WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

B EEEEE————————— — — ——  — ———————— —  —————

Article 118(1) (b) of the Constitution requires Parliament to facilitate public participation and
involvement in the legislative and other business of Parliament and its Committees. Further,
Standing Order 127(3) of the National Assembly Standing Orders requires House Committees
considering Bills to facilitate public participation.

In compliance with Article 118 (1) of the Constitution and the National Assembly Standing Orders,
the Committee on National Cohesion and Equal Opportunity is in the process of engaging relevant
stakeholders to provide submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

This is therefore to request that you provide written submissions on the attached Bill.

You may provide hard copies of your submissions through the National Assembly Table Office, or

email a soft copy to cna@parliament.go.ke and copied to angeline.lotuai@parliament.go.ke, so as
to reach us on or before 22" April, 2024.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on Tel. No.
0704452312 or on email angeline.lotuai@parliament.go ke.




Yours Sq,%

Serah M. Kioko, MBS
For: Clerk of the National Assembly

Encls.



THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK
P. O. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nairobi, Kenya Email: cna@parliament.go.ke
Main Parliament Buildings www.parliament.go.ke/the-national-assembly
When replying, please quote
Ref: NA/DAAGPC/NCE0/2024/063 17t April, 2024

CPA. Harrison Kariuki

Ag. Chief Executive Officer

National Cohesion and Integration Commission
Britam Towers, 17" Floor, Upper Hill
NAIROBI

Dear 9‘\\;

RE: INVITATION TO A WORKSHOP ON THE NATIONAL COHESION AND
INTERGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Reference is made to your letter Ref: NCIC/ADM/INVITS/VOL 21 (135) dated 26™ March,
2024 inviting the Committee on National Cohesion and Equal Opportunity to a workshop to
consider the National Cohesion and Integration Bill (National Assembly Bill No.74 of 2023).

This is to inform you that the Committee acceded to your invitation and that it proposed that the
workshop be held on 21% and 22" April, 2024.

You may therefore proceed with the necessary preparations for the workshop.

The officer facilitating the Committee is Ms. Naserian Lotuai who may be contacted on

Tel. No. 0704452312 or email angeline.lotuai@parliament.go ke.

Yours S‘va%
o
- gerag M. Kicko, MBS

For: Clerk of the National Assembly
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - THIRD SESSION - 2024

COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITY

REPORT ON THE CONSIDERATION OF THE NATIONAL COHESION AND
INTEGRATION BILL, 2023

(NATIONAL ASSEMBLY BILLS NO. 74 OF 2023)

LIST OF STAKEHOLDERS

1. The Executive Office of the President;

The National Cohesion and Integration Commission;
The Office of the Attorney General;

The National Gender and Equality Commission;

The National Police Service;

The Judicial Service Commission; and

Sope O o D 9

The Office of the Director of Public Prosecution.



ANNEXURE 6: MEMORANDA
FROM STAKEHOLDERS



Q\\ )\ A et
A ]

—

R

\ :}\-\7\ k

;),f\\'\ q g

EXECUTIVE OFFICE OF THE PRESIDENT
CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

Telegraphic Address STATE HOUSE

Telephone: +254-20-2227436 P.O. Box 4053000100

When replying please quote Nairobi, Kenya

ReiNo. OP/ICAB.V4L..o... 207 June, 2624
and date

Clerk of the National Assembly
Parliament Buildings
NAIROBI

RE: THE NATIONAL COHESION AND INTEGRATION BILL, NO 74, 2023

Refer to the above Bill which is currently before the National Assembly undergoing
public participation. The Bill contains provisions which in our view encroach on the
Constitutional mandate of H.E. the President under Article 132. In addition, the Bill
at Section 5 assigns the Commission the function of developing policy which is the

function of line Ministries or State Departments and not Commissions.

In view of the above, the following are the specific sg
which we propose for deletion or changes:
1. PART I - PRELIMINARY
Section 3 — The Object of the Act
(a)give effect to Articles 10 and 27 of the Constitution on the promotion of
national unity and non-discrimination;
The Bill cannot “give effect” to Article 10 & 27 on only two (2) National Values

and Principles of Governance. Instead it should focus on promoting national values

| NATION A ACOENALT vl
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specific to the Commission’s mandate which include: national unity, inclusiveness,

equality, equity and non-discrimination. We therefore recommend that section 3(a)

should read —

(a) promote the values under Article 10 on national unity, inclusiveness, equality,
equity and non-discrimination; and Article 27 of the Constitution on national

unity and non-discrimination;

2. PART II - ESTABLISHMENT OF THE NATIONAL COHESION AND
INTEGRATION COMMISSION

Section 5 — Functions of the Commission

(f) develop policies for the promotion of national values and principles of

governance;

We propose that this section, 5(f) be deleted in its entirety as a function of the
Commission. The functions of the National Cohesion and Integration Cominission
are enforcement/oversight and not policy development.
Promotion of National Values and Principles of Governance is a critical
constitutional mandate whose realization is one of the key functions of FL.E the
President under Article 132(1)(c)(i). Under this Article, the President is required to,
once every year, report in an address to the nation, on all the measures taken and the
progress achieved in the realization of the national values, referred to in Article 10.
The Executive Office of the President (EOP) facilitates delivery of this mandate. As
part of this mandate, the EOP is responsible for developing policy and coordinating
its implementation (Sessional Paper No. 8 of 2013 on National Values and Principles
of Governance). The function of developing policy on National Cohesion and

Integration is assigned to the Ministry of Interior and National Administration.

This is therefore to request Parliament to review the proposed functions of the
Commission with a view of ensuring that they do not contradict the Constitution or

duplicate functions performed by other institutions. Under Articles 131, 132, 232
2



and 234 of the Constitution, the mandates of promotion of National Values and
Principles of Governance (Article 10) and Values and Principles of the Public
Service (Article 232) are clearly assigned. In addition, the Commission should focus

on enforcement and not policy making.

-

ARTHUR A. OSIYA, CBS
FOR: CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE

Copy to:  The Attorney General
Office of the Attorney General and
Department of Justice
Sheria House
NAIROBI

The Chairperson

Committee on National Cohesion & Equal Opportunity
Parliament Buildings

NAIROBI
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NATIONAL COHESION AND INTEGRATION COMMISSION

MEMORANDUM TO THE NATIONAL ASSEMBLY COMMITTEE ON NATIONAL
COHESION AND EQUAL OPPORTUNITY

ON

THE NATIONAL COHESION AND INTEGRATION BILL, 2023

5T APRIL 2024

Britam Towers, 17th Floor,
Hospital Road, Upper Hill
P.O. Box 7055 -0100 Nairobi, Kenya
Email: infoacohesion.go.ke




1.0 PURPOSE

The purpose of this memorandum is to present to the Committee on National Cohesion
and Equal Opportunity comments of the National Cchesion and Integration Commission
on the National Cohesion and Integration Bill 2023

2.0 BACKGROUND

The National Cohesion and Integration Commission (NCIC) is mandated to facilitate and
promote equality of opportunity, good relations, harmony and peaceful co-existence
between persons of the different ethnic, religious and racial communities of Kenya, and

to adwvise the Government on all aspects thereof.

3.0 ANALYSIS OF THE PROBLEM

Pursuant to the National Accord, the National Cohesion and Integration (NCI) Act 2008,
was paving the way for the establishment of the National Cohesion and Integration
Commission. Five year later, Sessional Paper Number 9 on National Cohesion and
Integration was adopted. The NCI Act has since then undergone minimal amendments

based not been reviewed more than a decade since its enactment.

The comments and proposals of the NCIC are premised on the need to ensure the NCI
Act conforms to the Constitution, the National Cohesion and Integration (NCI) Policy,
international human rights standards and best practice. In addition, given that
circumstances have evolved since the NCI Act and NCI Policy were adopted, it is
imperative that the NCI Act is reviewed to align 1t to address the country’s current
context, challenges and needs, and respond to global realities and trends inciuding
emerging policy, legal and technological developments that have an impact on the

promotion of national cohesion and integration in Kenya.

NCIC has noted that ethnic related animosity in the country is often amplified by
existing fault lines along ideological, political, religious, economic, and geographic

factors, leading to conflicts especially during election periods. In addition, while the nse

Submissions of the National Cohesion and Integration Commission 2



in the use and adoption of internet and social media has provided platforms for
expression, it has also increased social polarization within the society and created new
avenues for the dissemination of potentially harmful content such as hate speech,
misinformation and disinformation. Further, technology companies regulate content on
their communication platforms using policies that do not fully align with the NCI Act,
and other technology related legislation creating discordance in how harmful content is

addressed in these platforms when used in Kenya.

4.0 GENERAL COMMENTS AND RECOMMENDATIONS

The Commission lauds the Committee on the work done on the proposed bill. The
commission further acknowledged that most of its proposed amendment have been
adopted and incorporated into the bill. NCIC makes the following general comments

and recommendations

1. The NCIC be anchored in the Constitution under Article 59. NCIC notes that
Article 59 allows Parliament to restructure the Article 59 Commission into two
or more separate commissions and the NCIC can be one of such commission.
A constitutional anchoring will strengthen the work of the Commission and
grant it the much required independence it requires.

ii. NCIC also notes the need to re-arrange some of the clauses in the proposed
bill. The rearrangement will provide a better flow to the legislation as well as
clarity. For example the contents of clause 48 on exemption to discrimination

is better suited to appear after Clause 46.

5.0 SPECIFIC COMMENTS AND RECOMMENDATIONS
Clause Recommendation Justification
Clause S5 of the | NCIC recommends introduction of the | The long title as well as

National Cohesion
and Integration Bill
10
the

proposes
functions of

Commission

following functions

1. Oversee the implementation of peace

building projects under this Act; -

the bill

the

clause 2 of
introduces term
peacebuilding but in the
subsequent clauses of the
bill,

no mention or

Submissions of the National Cohesion and Integration Commission 3




In overseeing the implementation | functions with regard to
of peace building projects, the | peace building are |
Commission shall — (a) develop a | provided
monitoring and tracking
mechanism for all peace building
projects in the country; (b) develop
ethical standards to be adhered to
by persons involved in peace
building projects; (c) undertake
research and analyse and
disseminate information, critical
gaps and strategic priorities
relevant to peace building in any
particular region,; (d)
systematically collect information
on lessons learnt in peace
building; (e) advise persons
involved in peacé bu1ld1ng pfojects
on best practices for achieving
lasting cohesion and integration in
any particular area; (f) advise the
national and county governments
on the most appropriate peace
building interventions based on
the existing circumstances of the
local communities; (g) encourage
national and county gc;vernments
to allocate funding for peace
building initiatives; (h) take
measures to ensure that there is
harmony in the peace building

projects undertaken in any

Submissions of the National Cohesion and Integration Commaission 4



particular area; (i) take measures
to ensure that persons involved in
peace building projects in the
counties do not instigate,
perpetuate or deepen instability or
strife in any area;

2. Set standards to be adhered to by
persons involved in the
implementation of peace building
projects;

3. The Commission shall maintain a
register of all peace building projects
within Kenya. A person who intends

to engage in a peace building project

in Kenya shall M& the

Commission. of the project and give

) detaii;*. about the project such as:
(a) a description of the peace
building project or activity that the
applicant intends to undertake;
(b) a statement of the place where
the peace building project is to be
carried out and the targeted
community;
(c) a schedule of activities
proposed to be undertaken in the
peace building project;
(d) the time-frame of the peace
building project;

(e) the source of financing for the

project;

Submissions of the National Cohesion and Integration Commission



(f) a statement as to whether there
is any conflict of interest;

(g) a statement as to whether the
applicant has carried out any
other peace building project within
the targeted community and the
outcome of that peace building
project;

(h) the names of the officers in
charge of the peace building
project; and any other information

that the Commission may require.

NCIC also recommends the retention of
functions as envisaged in the NCI Act No.

12 of 2008 especially as it relates to;

a. Investigating complaints of
ethnic or racial discrimination ~
b. Investigating on its own accord

or on request from any

;\J institution ...., any issue
AN affecting ethnic and racial
- discrimination

»

| Making recommendations on penalties to
be imposed on any person for any breach
of the provisions of the Constitution or of

any law dealing with ethnicity.
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Clause 6 of the
proposed bill takes
away a number of
powers of the

Commission.

To retain powers as envisaged in the NCI
Act No. 12 of 2008, Section 26 (2) (a) and
(b):

SIRCES

In the discharge of its functions under
this Act, the Commission—%—l (a) shall not
be subject to the directiorﬁ" or control of
any other person or authority; (b) shall
publish the

institutions whose words or conduct may

names of persons or

undermine or have undermined or
contributed towards undermining good
ethnic relations, or who are involved in
ethnic discrimination or the propagation

of ethnic hate;

The power to name and

shame has been

instrumental to the

Commission in discharging
and in

its function

particular in curbing

Clause 8 on the

summons for
attendance of
witnesses

NCIC recommends introduction of new

provisions as follows:

Power to compel attendance of

witnesses to the commission

A person who fails to obey summons for
the attendance as a witness or other
persons or for the production of books,
plans and other documents or who,
having complied, refuses or fails to give
his correct name and address and to
answer truthfully all questions that may
be lawfully put to him commits an offence
and shall be liable on conviction to a fine
not exceeding One Million shillings or to
imprisonment for a term not exceeding

Twelve months or to both.

To give commission power

to compel witnesses

Submissions of the National Cohesion and Integration Commission 7




ClauselQ (2) of the
bill the

establishment of 9

proposes

regional offices in

the country to be

NCIC

‘administered by a Commissioner’ be

recommends that the words

removed from Clause 10(2)

The term administer as
proposed may cause a
conflict between the
and the

Chief Executive Officer of

Commissioner

administered by a the Commission  with

Commissioner reference to their
functions.

Clause 15 of the bill | NCIC recommends that the current|To align the act with

proposes the term of

office of the
Chairperson and
members of the

Commission for a
term of three years
and are eligible for

re-appointment for

provision that provides for a single term of

Six years be retained

Constitutional provisions

on Commissions

one further term !
only. s
Clause 17 on | NCIC recommends that the bill adopts the | To align the provisions of

removal from office

provisions of the Constitution with
regards to removal from office of the

Chairperson or Commissioners

[ s

the

,J

Article 251 of

Constitution

Loen €N

Clause 24 on the

Secretary to the

Commission

NCIC recommends that there be included
qualification for the person seeking to be
to the The

Secretary Commission.

qualifications should include

a. Holds a Masters from a university
recognized in Kenya;

b. At least ten years proven

experience at management level,;

Amendments intended to
the
the

streamline
of

Commission Secretary and

appointment

to provide for the required

qualifications
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c. Has extensive experience in public

administration and/or public

service.

Clause 47(1) of the

bill changes the
naming of  the
offence  of hate

Speech to Ethnic or

racial contempt.

The title of the offence of hate speech

should be retained as per the current act.

NCIC also recommends the expansion of
the definition of the offence of hate speech
to include coded language, vilification of

others etc.

The proposed clause to read as follows:

A person who -

(a) uses threatening, abusive,
insulting, vilifying words or behaviour,
displays any written material or
disseminates any ideas based on ethnic
superiority;

(b) uses coded
makes gestures;

(¢) publishes, posts or distributes
material in the print, electronic or social
media;

language, acts or

Hate speech is an

internationally and
regionally recognized term

and offence.

Nationally the offence hate
speech is widely recognized
by Kenyans and renaming
it will lead to confusion and

poor interpretation
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(d) presents or directs the public
performance of a play with gestures
depicting ethnic hatred;

(e) distributes, shows or plays a
recording of visual images or provides,
produces or directs a programme which-

(i) depicts ethnic propaganda or
stereotyping; or

(i1) contains gestures depicting ethnic
hatred; or

(iii) is threatening, abusive, insulting
or vilifies others or involves the use of
threatening, abusive, insulting or vilifying
words or behaviour;

(f) wears or engages in the display of
clothing, signs, flags, emblems and
insignia,

with the intention to incite or stir up
ethnic hatred or having regard to all the
circumstances, ethnic hatred or social
strife is likely to be stirred up, or social
cohesion is likely to be disrupted, or show
serious contempt for, or severe ridicule of,
or incite acts of violence towards a person
or group of persons, or towards any
property of that person or group of

persons, commits an offence.

Submissions of the National Cohesion and Integration Commission
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Clause47(2)
maintains the

punishment of the

offence committed
to a fine not
exceeding one

million shillings or
to imprisonment for
a term not exceeding
three years or to

both

NCIC recommends the punishment to be
enhanced to a fine of not less than five
million and to a term of imprisonment of

not less than five years of both

NCIC also recommends the inclusion of a

new clause as follows: Yrisomn .

-~

“Any print, electronic, digital and social
media, or other media enterprise that
publishes or otherwise disseminates any
of the acts under subsection (1) on any
platform commits an offence and shall, on
conviction, be liable to a fine of not less

than ten million shillings or to

imprisonment for a term of not less than
ten years, or to both.”

-

“any licenced media enterprise shall upon

conviction have their licence revoked”

“Any person convicted of an offence under
this section shall not be eligible to hold any
public nominative or elective office for a
period of five years.”

NCIC also recommends the retention of
the offence of ethnic or racial contempt as
provided in the current NCI Act No. 7N to

be added as Clause 48 to read as follows:

Any person who utters words intended to
incite feelings of contempt, hatred, hostility,
violence or discrimination against any
person, group or community on the basis of
ethnicity or race, commits an offence and

To act as a deterrent
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shall be liable on conviction to a fine not
exceeding one million shillings, or to
imprisonment for a term not exceeding five
years, or both.

A newspaper, radio station or media
enterprise that publishes the utterances
referred to in subsection (1) commits an
offence and shall be liable on conviction to a
fine not exceeding one million shillings

Clause 60 on where

conciliation fails

NCIC recommends provision of a
procedure of hearing a matter where

conciliation has failed.

The clause would there read:

2) The chairperson of the Commission
may establish hearing panels each
consisting of three members of the
Commission to deal with, hear and
determine the complaints admitted for

hearing.

(3) The panels established under
subsection (2) shall exercise all the
powers and shall perform all the duties
and functions of the Commission in

relation to any matter before the panel.

(4) Members of a panel established under

subsection (2) may, if necessary, consult

To  provide for the
procedure of hearing a
matter where conciliation
has failed

Submissions of the National Cohesion and Integration Commission 12




with other members of the Commission

for purposes of ensuring consistency of

decisions of the Commission.

Commission in consultation with the

Cabinet Secretary.

Clause 72 on | NCIC recommends enhancement of the | To enhance the penalty
offences penal provisions to a fine of one million | provided which appears
shillings or to imprisonment for a term | lenient
not exceeding three years”.
Clause 84 on | NCIC recommends that the power to | The NCIC proposal will
regulations make regulations should be given to the | allow the NCIC to lead the

process of preparation of

regulations.
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The Clerk of the National Assembly /Qj}/
\

Clerk’s Chambers, Parliament Buildings &
P. O. Box 41842-00100

N
NAIROBI O“&ﬂ
ATT: Serah M. Kioko, MBS K

RE:  WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND INTEGRATION
BILL (NATIONAL ASSEMBLY BILL NO.74 OF 2023)

Reference is made to your letter dated 16" April, 2024 and referenced No.
NA/DAAGPC/NCEO/2024/061 requesting this Office to provide written submissions on
the proposed National Cohesion and Integration Bill (National Assembly Bill No.74 of
2023).

We have scrutinized the contents of the Bill and we note that—
Part I-Preliminary provisions

Under section 2 of the Act, the terms “discrimination”, "employment" and
"establishment” are defined; but not defined in the Bill. It is important to have these terms
defined in the Bill as they have been used throughout the Bill and have not been defined.

Clause 2 of the Bill aims to expand the definition of the term "ethnic group" to include a
broader range of identifiers such as clan, nationality, ancestry, and more, compared to
the Act which defines it primarily in terms of color, race, religion, or ethnic or national
origins. Additionally, the Bill proposes to enhance the interpretation of "ethnic relations"”
to include a wider spectrum of interactions like social and clan relations, compared to
the Act which primarily focuses on racial, religious, tribal, and cultural interactions. This
interpretation helps to cover all possible areas to which ethnic relations apply.

Moreover, while the Act lacks provisions for peace building, the Bill defines "peace
building" and includes interventions to prevent conflicts and promote peaceful relations,
aligning with constitutional principles. The aspect of peace building has also been
included in the objects of the Bill and as a function of the Commission. This is a
progressive proposal because peace building revolves around developing social capital
and political relations across ethnic, religious, national and racial boundaries. This
process includes violence prevention, conflict management, resolution or transformation
in line with the objects of the Bill.
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Part lI- Establishment, Functions, and Powers of the Commission: -

Section 16 (1) of the Act allows branches to be established anywhere in Kenya, while
clause 10 (2) of the Bill categorically proposes the establishment of nine regional offices.
Further, clause 11(1) of the Bill proposes that the Commission be constituted by a
chairperson and eight other members, which is an increase of the membership from the
seven commissioners provided under section 17(1)(b) of the Act.

he Act under section 26 (2) (b), on the powers of the Commission to publish names of
persons or institutions associated with undermining ethnic relations or discrimination,
may be inconsistent with Part IV of the Data Protection Act (Cap 411C) on the principles
and obligations of personal data protection. This has been omitted in clause 6 of the Bill
on the powers of the Commission and therefore solves the legal issues presented by
section 26 (2) (b) of the Act.

Furthermore, the grounds for vacancy in the Commission's office under section 22(1) of
the Act, have been expanded in the proposal under clause 16 of the Bill to include serious
violations of the Constitution or prescribed codes of conduct and incompetence or
neglect of duty.

The Act does not address conflict of interest, whereas the Bill under clause 30, proposes
procedures to handle conflicts of interest. This proposal is in line with Chapter VI of the
Constitution and also prescribes, on contravention of this provision and on conviction, a
penalty of a fine not exceeding three million shillings or to imprisonment for a term not
exceeding seven years or to both.

Part IV- Discrimination and Negative Ethnicity

Section 7(2) of the Act, provides that no public establishment shall have more than one
third of its staff from the same ethnic community. Clause 41 (2) of the Bill modifies the
provision on ethnic representation in public entities, by proposing to reduce the allowed
representation from one third to one fifth of staff from the same ethnic community. We
wish to draw the attention of the Committee to the following provisions, which they
should take into account as they consider the amendment:

(i) Section 5(2) of the Employment Act (Cap 226) provides.that, an gmp[oyer shall
promote equal opportunity in employment . and ~strive “td" eliminate
discrimination in any employment policy or practice.

(ii) Article 232 (1)(h) and (i)(ii) of the Constitution provides that the values and
principles of public service include representation of Kenya’s diverse
communities; and affording adequate and equal opportunities for
appointment, training and advancement, at all levels of the public service, of
the members of all ethnic groups.

We further note that Article 56 (c) of the Constitution, provides that the State shall put in
place affirmative action programmes designed to ensure that minorities and marginalised
groups are provided special opportunities for access to employment. The Bill in clause
42 raises an inconsistency with the Constitution by not providing for the exemption of
the special circumstances under which marginalized groups may be employed.

The proposals under this Bill do not deviate too far from the provisions of the Act. It is
our considered view that amendments to the National Cohesion and Integration Act, (Cap
7N) may suffice, as opposed to repealing and replacing the Act.
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We therefore propose that amendments to the Act be made—

(1)

(i1)

(vii)

(viii)

(ix)

in section 2 by inserting the definition of “peace building” as has been proposed
in clause 2 Bill;

in Part |, by inserting a new section immediately after section 2, to provide for
the objects of the Act, as proposed in clause 3 of the Bill:

in section 7(2), taking into account our proposal above;

in section 8(1), to provide for an exemption of the special circumstances under
which marginalized groups may be employed, in line with Article 56 (c) of the
Constitution;

in section 16(1), to introduce the establishment of the nine regional offices as
proposed under clause 10 (2) of the Bill;

in section 22, by inserting the additional grounds for declaration of a vacancy as
proposed in clause 16 (c), (i) and (j) of the Bill;

by deleting section 25(2) that provides for the objects and functions of the
Commission, and substituting with the proposal under clause 5 of the Bill;

by inserting a new section after section 36 of the Act to provide for conflict of
interest as proposed in clause 30 of the Bill; and

by deleting section 26 (2) (b) which raises constitutional issues and inconsistency
with the data protection laws.

Further, the policy direction lies with the Ministry of Interior and National Administration.
To this end, we have forwarded a copy of the Bill to the Ministry for their concurrence,
prior to finalization of the Bill.

We trust that this is in order.

SOLICITOR-GENERAL

Copy to: Hon. ).B.N Muturi, EGH

Attorney-General

L. M. Murila
Chief State Counsel
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DOJ/CONF/LIM/3/92 VOLV b 3¢ May, 2024

The Clerk of the National Assembly (-~ { ‘ O AA
Main Parliament Building Hﬂ '

P.O. Box 41842-00100 5 bIH 2

NAIROBI

Attn: Ms. Serah M. Kioko

RE:  COMMENTS ON DRAFT NATIONAL COHESION AND INTEGRATION BILL NO. 74
OF 2023

The above subject matter and your letter Ref. NA/DAAGPC/NCEQ/2024/06] dated 16"
April 2024 refer.

We hope this let*er finds vou well. We write to offsr our comrnents and obgervations on
the Draft National Cohesion and Integration Bill No. 74 of 2022, which is currently under
consideration by the National Assembly. As a critical stakeholder in our nation's progress.
we believe it is crucial to provide feedback on this significant legislative initiative aimed at
promoting national unity and social integration.

Firstly, we commend the efforts of the National Assembly in drafting legislation that seeks
to strengthen the fabric of our society and enhance social harmony. The objectives
outlined in the draft bill are undoubtedly cornmendable and reflect the aspirations of our
diverse population.

Having reviewed the draft bill, we would like to share the following comments and
suggestions:

Definition and Scope: The bill should provide clear and comprehensive definitions of key
terms such as "national cohesion" and ‘integration" to avoid ambiguity and ensure
consistent interpretation across different sectors and region:s.

SHERIA HOUSF, HARAMPFE AVENUE
P O Box40112-00100, NAIROSI, KENYA. TEL: +254 20 2227461/225133% n'rllu-nsssu'.'\ $29994
E=MAIL: wfy stattav e Mo s o ks ~ WEBSITE. v w ationn al ol
DFFARTMENT OF JUST
TO-0PTF ATIVE BANK HOUSE. HAILLE SELLASIE AV PNL}P(; Box Su0S7-m200, Nawrooi-Kenva TEL Naieol 222302 1 2240337
E-MAIL. lepal o jusince go he WEBSITE wiw jraics w0 S .
,,1 & LG INAL ASS it 41‘-\’, 31y
r ified . < - . i
150 M01:2008 Certifie I‘;?" | =) T N TN TE 7T T
| aurra | [ PG Tt A
et | = rmaetl N aat 8 P 4
¥ ; 4 UI- 5 E
e 1‘ . —LJ

1
i

0% MAY 20%4

O, MaIRO vt



4

Impiementation Mechanisms: It would be beneficial to elaborate on the practical
implementation strategies and mechanisms that will be employed to achieve the goal§
outlined in the bill. Clarity on roles, responsibilities, and ccordination among relevant
government bodies and stakeholders is essential for effective implementation.

Inclusivity and Participation: The bill should emphasize inclusivity and active participation
of all segments of society, including marginalized groups, ir fostering national cohesion.
Provisions for public consultations and engagernent during policy formulation and
implementation stages would enhance ownership and effectiveness.

Monitoring and Evaluation: Incorporating provisions for regular monitoring and
evaluation of the bill's impact and outcomes is vital. This will enable policymakers to assess
progress, identify challenges, and make necessary adjustments to policies and interventions.

Education and Awareness: Strengthening initiatives related to education and public
awareness campaigns on the importance of national cohesion and integration should be a
key component of the bill. Investing in educational programs that promote intercultural
understanding and respect for diversity is essential for long-term success.

In conclusion, we urge the National Assembly to consider these comments and suggestions
during the deliberations on the Draft National Cohesion and Integration Bill. It is
imperative that the final legislaticn reflects the diverse needs and aspiraticns of our society
while promoting unity and inclusivity.

Teank v for the annortunity to srovide fsec'back on this imporant levislative initinroe
we remain committed to supporting efforts aimed at building a «ohesive and integrated
nation.

r\ “’. f ) . | ! 5

MARY M. WAIRAGU

CHIEF STATE COUNSEL & Ag. CEO
VICTIM PROTECTION BOARD
FOR: SOLICITOR GENERAL

Copy to: The Flon. Attorney General

The Hon. Solicitor General
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Mr. Samuel Njoroge

The Clerk of the National Assemb!y
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NAIROBI

ATT: Serah M. Kioko, MBS
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RE: THE NATIONAL COHESION AND INTEGRATION BILL (NATIONAL ASSEMBLY BILL

NO.74 OF 2023)

We are writing in reference to a letter dated 20™ June, 2024, under Ref. No OP/CAB.1/41,
and ours of Ref. No AG/LDD/37/1/46 dated the 30" May, 2024, with regards to the
National Cohesion and Integration Bill, No 74, 2023.

The Chief of Staff and the Head of Public Service has made proposals for the review of
specific clauses of the Bill, which we hereby forward for your consideration.

We trust this is in order.

Copy to:

Hon. J.B.N Muturi, EGH
Attorney-General

L. M. Muirilla
Chief State Counsel

P‘H‘*

\| '_,

!;.lfr.r\_

__7

l ‘

s i
b
|-

T ———

ot
! — N

L 1 Ut

BT mm'p (}f Der\arf pemgl Commit

\\[‘:‘I“‘EJI)

OP?%VF

ek

._.__-E--—’

IS0 9001:2008 Certified

SHERIA HOUSE, IARAMBEE AVENUE
-0D100, NATROBI, KENYA. TEL: +254 20 2227461/2251355/07119445555/0732520995
L info.statclawo Mice@kenya,go.ke WEBSITE: www.attomey-general.go ke

DEPARTMENT OF JUSTICE
:{HAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224029/ 2240337
E-MAIL: legal@justice.go ke WEBSITE: www justice. go ke

50 %01

BURLAL VERTAS |
Cortducnt om

UKAS
wtlin




i JUN 28

O o O

EXECUTIVE OFFICE OF THE PRESIbriv1
CHIEF OF STAFF AND HEAD OF THE PUBLIC SERVICE

Telegraphic Address STATE HOUSE

Telephone: +254-20-2227436 P.O. Box 40530-00100

When replying please quote Nairobi, Kenya

Ref.No. OP/CAB..1/41............ 20™ June, 204
and date

ational Assembly

Clerk of th

RE: THE NATIONAL COHESIUN AND INTEGRATION BILL, NO 74, 2023

Refer to the above Bill which is currently before the National Assembly undergoing
public participation. The Bill contains provisions which in our view encroach on the
Constitutional mandate of H.E. the President under Article 132. In addition, the Bill
at Section 5 assigns the Commission the function of developing policy which is the

function of line Ministries or State Departments and not Commissions.

In view of the above, the following are the specific sections and clauses of the Bill

which we propose for deletion or changes:

. PART I - PRELIMINARY
Section 3 — The Object of the Act

(a) give effect to Articles 10 and 27 of the Constitution on the promotion of

national unity and non-discrimination;
The Bill cannot “give effect” to Atrticle 10 & 27 on only two (2) National Values

and Principles of Governance. Instead it should focus on promoting national values

1
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specific to the Commission’s mandate which include: national unity, inclusiveness,

equality, equity and non-discrimination. We therefore recommend that section 3(a)

should read —

(a) promote the values under Article 10 on national unity, inclusiveness, equality,
equity and non-discrimination; and Article 27 of the Constitution or national

unity and non-discrimination;

2. PARTII - ESTABLISHMENT OF THE NATIONAL COHESION AND
INTEGRATION COMMISSION

Section 5 — Functions of the Commission

(f) develop policies for the promotion of national values and principles of

governance;

We propose that this section, 5(f) be deleted in its entirety as a function of the
Commission. The functions of the National Cohesion and Integration Comumission
are enforcement/oversight and not policy development.
Promotion of National Values and Principles of Governance is a critical
constitutional mandate whose realization is one of the key functions of HL.E the
President under Article 132(1)(c)(i). Under this Article, the President is required to,
once every year, report in an address to the nation, on all the measures taken and the
progress achieved in the realization of the national values, referredto in Article 10.
The Executive Office of the President (EOP) facilitates delivery ofthis mandate. As
part of this mandate, the EOP is responsible for developing policy anid coordi nating
its implementation (Sessional Paper No. 8 of 2013 on National Values and Priraciples
of Governance). The function of developing policy on National Cohesion and

Integration is assigned to the Ministry of Interior and National Admi nistratior.

This is therefore to request Parliament to review the proposed fiinctions of the
Commission with a view of ensuring that they do not contradict the Constitugion or

duplicate functions performed by other institutions. Under Articles 131, 1322, 232
2



and 234 of the Constitution, the mandates of promotion of National Values and
Principles of Governance (Article 10) and Values and Principles of the Public

Service (Article 232) are clearly assigned. In addition, the Commission should focus

on enforcement and not policy making.

-

ARTHUR A. OSIYA, CBS
FOR: CHIEF OF STAFF AND HEAD OF PUBLIC SERVICE

Copy to:  The Attorney General
Office of the Attorney General and
Department of Justice
Sheria House
NAIROBI

The Chairperson
Committee on National Cohesion & Equal Opportunity

Parliament Buildings
NAIROBI



~ NATIONAL GENDER AND E

National Gender and Equality Commission

1st Floor, Solution Tech Place, 5 Longonot Road, Upper Hill, Nairobi
P.0. Box 27512-00506 Nairobi, Kenya.

N G EC Landline: +254 (020)3213100

National Gender and Mobile: +254(020)375100
Equality Commission Toll Free: 0800720187
Email: info@ngeckenya.org
www.ngeckenya.org
NGEC/Ag.CS/NAS/VOL 1 (16)
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Mr. Samuel Njoroge PL@W—Q-' =L ?\3
The Clerk of the National Assembly y;%@\-\
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Dear

COMMENTS ON THE NATIONAL COHESION AND INTEGRATION BILL. 2023 \ )4
(NATIONAL ASSEMBLY BILLS NO. 74 OF 2022) IR G

Reference is made to your call for the submission of menioranda on the National Cohesion and
Integration Bill 2023.

UALITY COMMISSION

Section 8 (b) of the National Gender and Equality Cominission Act, No. 15 of 2011 mandates
o the Commission to, ‘monitor, facilitate and advise «n he integration of the principles of
equality and freedom from discrimination in all national and county policies, laws, and
adininstrative regulations in all public and private institutions’;

In line with its mandate, the Commission presents to you a memorandum analyzing the
proposed ainendments and making proposals where necessary.

Yours Sinceiely,

- ™
- |

25 JUN 2024
Paul Kuria, OGW | 7
Ag. COMMISSION SECRETARY/ CEQ o DFEALE
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“Gender Equality and Non-Discrimination”



MEMORANDA: THE NATIONAL COHESION AND INTEGRATION BILL NO 74 OF 2023

S/NO | CLAUSE PROPOSED AMENDMENTS JUSTIFICATION
1. Interpretations Define the term The term has not been defined but
New proposed terms Discrimination as follows-; has been applied in the Bill
Discrimination is the process of
making unfair or prejudicial
distinctions between people based
on the groups, classes, or other
categories to which they belong or
are perceived to belong, such as
race, gender, age, religion
Affirmative action The term affirmative action is
proposed in our comments to
Affirmative action is defined as | replace what is termed “positive
a set of procedures designed to; discrimination” or “exceptions to
eliminate unlawful discrimination | discrimination”
among applicants, remedy the e.g. Clause 42, 44 and 48
results of such prior
discrimination, and prevent such
discrimination in the future.
2. Clause 3. Amend 3(1)(a) by substituting the | Article 27(6) of the Constitution

The object of this Act is to—

(a) give effect to Articles 10 and 27
of the Constitution on the
promotion of national unity and
non-discrimination

b) provide a framework for the
promotion of national cohesion,
unity and peace-

subclause with the following-;

(a) To provide a framework for the
promotion of non-discrimination
on ethnic grounds

contemplates a comprehensive
legislative framework designed to
redress any disadvantage suffered
by individuals or groups because of
past discrimination on all grounds
as provided for in Article 27(4).

The proposed Bill seeks to legislate
only aspects of Ethnicity and




building;

(c) provide mechanisms for co-
ordination and implementation of
interventions aimed at promoting
national cohesion and peace-
building;

(d) promote the values and
principles of public service set out
under Article 232 of the
Constitution; and

(e) advise the government on the
matters pertaining to paragraphs

(a) to (d).

discrimination on ethnic grounds
and not on all grounds.

The country needs to
implement Article 27(6) a
comprehensive Equality and
Non-discrimination Law
(framework)-

Clause 5 Functions of the
Office

1. The functions of the Commission
are to—

(e) promote—

(i) under Article 27 of the
Constitution, the elimination of all
forms of inequality and
discrimination

Amend clause 5(1)(e )by inserting
after the phrase “discrimination”
the following “on ethnic grounds”

The object of the Bill is to
eliminate discrimination based on
ethnic grounds and does not
extend to all the grounds in Article

27(4)

Clause 10
Headquarters and Regional
Offices

10. (1) The headquarters of the
Commission shall be in Nairobi.

(2) The Commission shall establish
nine regional offices in the country
to be administered by a
commissioner

Amend 10(2) by rephrasing the
same as follows-;

(2) The Commission shall establish
offices as deemed necessary in the
country.

The rationale for 9 offices is not
clear. The Commission may need
more offices as justifiable.
Nevertheless 9 should be the
minimum.

Commissioners are non-
executives and policy makers.
They are not administrators in line
with the Mwongozo code on
Governance.

The Bill establishes a secretariat in
clause 24 under a Commission




Secretary and provides for the staff
in clause 26. The secretariat as the
implementers under the Secretary
will be in charge of the day-to-day
business of the Commission.

Clause 11
Membership of the
Commission

11. ( 1) The Commission shall
consist of a chairperson and eight
other members nominated by the
President and approved by the
National Assembly in accordance
with the First Schedule.

(2) The commissioners shall, at
their first meeting, elect a vice-
chairperson who shall not be of the
same gender as the chairperson.

(3) In appointing members to the
Commission, the principles of
gender equity, ethnic and regional
representation shall apply.

Amend 11(1) by inserting a new
subclause (1)(A) on the
composition of the Commission by
office

Amend (3) by inserting the phrase
“, fair representation of disability”
after “equity”

The Bill needs to be clear on the
actual membership of the
Commission as a guide/ criteria to
the selection panel established in
the First Schedule. The holders of
the office should be representatives
of relevant interests. As drafted, it
is ambiguous and creates room for
abuse.

To comply with Mwongozo code of
Governance and Article 54(2) of
the Constitution.

Clause 14
Powers of the Chairperson

14. (1) The Chairperson shall —
(a) preside over all the meetings of
the Commission;

Amend 14(1) by inserting after the
phrase “Commission” the following
“and in the absence of the
Chairperson, the members present
shall elect one of them in
accordance with paragraph 4 of the
Third schedule”

To align with paragraph 4 in the
third schedule

Third Schedule- provisions as to
the conduct of business and affairs
of the Commission

4. The Chairperson shall preside
over every meeting of the
Commission and in the absence of




the Chairperson, the members
present shall elect one of their
number who shall with respect to
that meeting and the business
transacted thereat, have all the
powers of the Chairperson.

Clause 16
Vacancy

16. The office of the Chairperson or
a member of the Commission shall
become vacant if the holder -

(h) is unable to perform the
functions of the office arising out
of physical or mental infirmity;

Amend clause 16(h) by deleting the
entire sub-clause without any
replacement

Clause 25
Removal of secretary

25(1) The Secretary may be
removed from office by the
Commission in with the terms and
conditions of service, for —

(a) inability to perform the
functions of the office arising out
of physical or mental infirmity;

Amend clause 25(1)(a) by deleting
the entire sub-clause without any
replacement

The provisions are prejudicial and
discriminatory to persons with
physical and mental disability.
The Convention on the Rights of
Persons with Disabilities (CRPD)
provides for reasonable
accommodation to enable such
persons deliver on their mandate
competitively with others.

Clause 41
Discrimination in Employment

41. (1) A public entity shall ensure
representation of the diversity of
the people of Kenya in the
employment of staff and shall
afford adequate and equal




opportunities tor appointment,
training and promotion at all levels
of public service to members of all
ethnic groups

) TR,
(4)n

(5) A person who contravenes this
section commits an offence and is
liable, on conviction, to a fine not
exceeding five million shillings or
to imprisonment for a term not
exceeding three years, or to both

Amend sub- clause(5) to align with
Section 87 of the Employment Act.

Section 5 of the Employment Act
prohibits discrimination in
employment. The Section does not
prescribe a penalty for the offence
but Section 87 provides for
general penalty which is 4 fine of
fifty thousand or imprisonment
not exceeding three months or
both

Section 87- Employment Act

87.  General penalty and
offences under other laws

(1)  Aperson, other than a child,
who commits an offence under this
Act, or contravenes or fails to
comply with any of the provisions
of this Act for which no penalty is
specifically provided shall be liable
to a fine not exceeding fifty
thousand shillings or to
imprisonment for a term not
exceeding three months or to both.

10. | Clause 42 Amend the sub-title by Discrimination as defined in above
substituting it with “Affirmative has a negative through and
Exceptions to discrimination in action” through and no exception or
employment justification can sanitize it
42. (1) It shall not be deemed
discriminatory under this Part
where, having regard to the nature
of the employment or the context
in which it is carried out-;
11. | Clause 43 Amend clause 43(4) by Subclause (4) is too limiting i.e. on

Discrimination in
membership organisations

43. (1) An official, member,
employee, assign or representative
of a registered organization shall

substituting the phrase “given
religious persuasion or profession”
with “a specific grouping”

“Grouping” is a set of people that
have something in common.

religious persuasion or profession.

The law should not be seen as
limiting and infringing on people’s
right to association especially if
they have things in common.




not discriminate against a person
who is not a member-

(a) in the terms in which it is
prepared to admit the person to
membership; or

(b) by refusing or deliberately
omitting to accept the person’s
application for membership.

1) A

(4) Subsection (1) shall not apply
to cases where membership is
limited to a given religious
persuasion or profession

12.

Clause 44
Discrimination by other agencies.

44. (1) A public or private body
shall not discriminate against any

person in the provision of services.

(2) Subsection ( 1) shall not apply
(a) where it is proven that the
alleged discriminatory act is a
necessary requirement in the
nature of business transaction and
there is no alternative way of
realising the desired goal; or

Amend clause 44(2) by
substituting the phrase “ a
necessary requirement” with “an
affirmative action”

13.

Clause 48
Exceptions to discrimination,

Amend the subtitle by substituting
“exemptions to discrimination”
with “Affirmative action”




48. ( 1) Nothing contained in this
Part shall render unlawful any act
done—

14.

Clause 49
Matters that may be
investigated

49. A matter may be investigated if
(a) it is of such serious nature that
it warrants an investigation; or

(b) it concerns a possible
contravention in relation to a class
or group of persons

Amend clause 49 to specifically
state the matters the proposed
Commission can investigate i.e.
jurisdiction in investigations
(whether another Agency has the
same or similar mandate) and the
limitation of jurisdiction e.g.
Criminal offences or matters
already before court.

The rationale is to ensure that
there is no overlap of mandates.
E.g. section 29 of the National
Gender and Equality Act provides
as follows-;

29. Jurisdiction in investigations
(1)  The Commission shall
investigate any complaint, or on its
own initiative, investigate any
matter relating to equality and
freedom from discrimination in—
(a) relation to any person,

(b)  apublic office or a private
institution; or

(¢)  any other body or agency of
the State.

In this case the National Gender
and Equality Commission has the
power to investigate all complaints
on issues of equality and
discrimination including on Ethnic
grounds.
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS pY.
Telegraphic address: “Personnel”, Nairobi ODPP House, VA u
Telephone: Nairobi 2732090 Ragati Road, Upperhill i
Mobile: 0723202888/0787880580 P.O. Box 30701 — 00100
Fax: 2243524 Nairobi, Kenya.
Email: info@odpp.go.ke
When replying please quote
Ref.: 0DPP/HQ/CAM/3/OO77 Date: 23rd Apl'il, 2024

Mr. Samuel Njoroge,

Clerk of the National Assembly,
National Assembly of Kenya,
Parliament Buildings,

P. O. Box 41842-00100

Nairobi.

Dear Mr. Njoroge,

RE: WRITTEN SUBMISSIONS ON THE NATIONAL COHESION AND
INTEGRATION BILL (NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

Reference is made on your letter Ref. NA/DAAGPC/NCEQO/2024/059 dated 16"
April, 2024.

We extend our sincere appreciation to the Standing Committee on National
Cohesion and Equal Opportunity for affording us the opportunity to provide
written submissions on the National Cohesion and Integration Bill (National
Assembly Bill No. 74 of 2023).

Attached herewith, please find our meticulously prepared submissions to the Bill.

We trust that these contributions will be thoughtfully considered by the esteemed
Committee.

ort and cooperation in advancing matters of
ASSER
47\

Thank you for your unwaverin
national importance. ;

Yours Sincerely MBLY

g E—

RENSON M. INGONGA, OGW <= = /[ Y |
IRECTOR OF PUBLIC |
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WRITTEN SUBMISSIONS

ON

THE NATIONAL COHESION

INTEGRATION BILL

(NATIONAL ASSEMBLY BILL NO. 74 OF 2023)

RENSON M. INGONGA, OGW

DIRECTOR OF PUBLIC PROSECUTIONS
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THURSDAY, 25T™ APRIL, 2024




1. INTRODUCTION

The Office of the Director of Public Prosecution (ODPP) received a letter dated
16t April, 2024, Ref. NA/DAAGPC/NCEQO/2024/059 requesting the ODPP
to submit written submissions on the National Cohesion and Integration Bill

(National Assembly Bill No. 74 of 2023)

The Office of the Director of Public Prosecutions is established under Article
157(11) of the Constitution of Kenya, 2010 to exercise state powers of
prosecutions while having regard to the public interest, the interests
of the administration of justice and the need to prevent and avoid

abuse of the legal process.

Many international treaties, norms and conventions consider the right to
freedom of expression as a cornerstone human right. This is because freedom of
expression enables other fundamental rights such as the right to peaceful
assembly and the right and opportunity to vote. However, the right to freedom
of expression is not without limitations. Article 20(2) of the International
Covenant for Civil and Political Rights ICCPR provides that any advocacy of
national, racial or religious hatred that constitutes incitement to discrimination,
hostility or violence shall be prohibited by law. This freedom is also limited
under Article 33(2) of the Constitution of Kenya, 2010.

In 2007, more than half a million Kenyans were displaced from their homes and
about 1000 people died as a result of post-election violence. There was then a
resultant need for hastened legal and constitutional reforms to ensure that the
country does not revert to such a tumultuous period. The National Cohesion and
Integrated Act number 12 of 2008 was enacted as a result in order to criminalize
hate speech. Following the promulgation of the constitution of Kenya, 2010

2



freedom of expression was limited to oust hate speech under article 32(2) (c).
As time progressed, there has been a shift of hate speech from mainstream
media to the social media platforms. The use of social media in Kenya keeps on
increasing and so does the prevalence of hate speech. During the 2013 and 2017
general elections, a huge number of cases related to threats and incitement to
violence were reported on social media platforms. It has therefore become
necessary to carry out legislative reforms on hate speech and related laws to
bring them in line with the new Constitution and to cover online incidences of

hate speech.

The Bill seeks to align the Act with the present constitutional dispensation and
structure of Government by repealing the National Cohesion and Integration
Act (No.12 of 2008) whose enactment was before the promulgation of the
Constitution of Kenya, 2010. The Bill brings a lot of changes for instance,
Section 63 of the National Cohesion and Integration Act Number 12 of 2008
which is sought to be repealed, has been replicated in Section 72 of the proposed
Bill Number 74 of 2023 pending before the National Assembly save that the
punishment proposed has been increased from Kshs. 200,000/= in the current
Act, to Kshs. 500,000/= in the Proposed Bill for the offence of interference with
witnesses and victims who have made complaints to the commission. This
shows the seriousness with which hate crimes are taken. This is very
commendable because hate speech needs to be tackled effectively to ensure it

does not lead to mass atrocity crimes such as genocide.

Therefore, the ODPP supports these legislative reforms aimed at harmonizing
the law with the existing realities in the digital era. In exercise of the powers
under the Constitution as read together with the provisions of Section 5 of the
Office of the Director of Public Prosecutions Act. No. 2 of 2013, the ODPP hereby

3



advises the National Assembly through the Clerk as hereunder: -

2. COMMENTS

(A) "Ethnic grounds” [Under section 2]
1. means any of the following grounds, namely colour, race, religion,
nationality or ethnic or national origins; "ethnic group” means a group of
persons defined by reference to colour, race, religion, clan, nationality, ethnic
origins, national origins, ancestry, social or cultural experience, language or
dialect; "ethnic relations" include racial, religious, social, tribal, clan and
cultural interactions between various communities, and the words "ethnic" and

"ethnicity" shall be construed accordingly;

2. The preamble of the Bill reads “AN ACT of Parliament to outlaw
discrimination on ethnic grounds; provide for the establishment of an
institutional framework for national cohesion and peace building; to establish

the National Cohesion and Integration Commission”.

3. Discrimination on grounds of gender is a complaint that is also prevalent
especially during the election period. As the bill is aimed at fostering cohesion,
ethnic grounds should be widened to include discrimination on basis of gender

[Article 27(3) of Constitution of Kenya 2010.

(B) Establishment, functions and powers of the commission
[section 4]

4. The current law [No.12 of 2008] provides in section 16 that “Subject to the

provisions of any other written law as to the meetings of the Commission, the

Commission may hold its sittings at any place in Kenya”.



5. Thisis silent under section 4 of the new [Bill number 74 of 2023]. The new

Bill needs to specify where and how meetings may be held.

(C) Term of Office (section 15)
6. Article 250(6) (a) provides that a member of a commission, or the holder
of an independent office— (a) unless ex officio, shall be appointed for a single
term of six years and is not eligible for re-appointment; and (b) unless ex officio
or part-time, shall not hold any other office or employment for profit, whether

public or private.

7.  Section 15 of the bill provides that the Chairperson and members of the
Commission shall be appointed for a term of three years and are eligible for re-

appointment for one further term only.

8. To bring the proposed provisions relating to appointment in line with
constitution we submit that the three (3) vears term is too short. The
Commissioner and Members should serve at least six (6) years non-renewable
term and there should be a provision that they should not hold any other office
or employment for profit.

(D) Procedure for removal of a commissioner from office

[Section 17]

9. Section 17 (1), (2), (3) and (4) states that person desiring the removal from
office of a Commissioner may present a petition to the President through the
Cabinet Secretary. The Cabinet Secretary, shall within seven days of receipt of
the petition, forward the petition to the relevant Committee of the National
Assembly.

10. The Committee shall inquire into the matter and report on the facts to the

President through the Cabinet Secretary, giving its recommendations as to

5



whether or not the Commissioner ought to be removed from office. Where the
question of removing a commissioner has been referred to the relevant
Committee of the National Assembly, the president may suspend the

Commissioner concerned.

11. The President may lift the suspension at any time and the suspension shall
cease to have effect if the Committee recommends that the Commissioner
should be removed. A commissioner shall be removed from office if two thirds
of the members of the National Assembly vote to remove the member, on the

recommendation of the Committee.

12. This is different from Article 251(6) where upon receipt of the complaint
from National Assembly, the president appoints a tribunal. The tribunal shall
investigate the matter expeditiously, report on the facts and make a binding
recommendation to the President, who shall act in accordance with the

recommendation within thirty days.

13. If the bill is passed as it is therefore, it will have different provisions on

removal of a commissioner and runs risk of being declared unconstitutional.

(E) Protection from personal liability [section 28 (1) and (2)]
14. Section 28(1) provides that no “matter or thing done by a member of the
Commission or any officer of the Commission shall, if the matter is done in good
faith while executing the functions, powers or duties of the Commission, render
the member officer, employee or agent personally liable for any action, claim or

demand whatsoever”.

15. Section 28(2) provides that “any expenses incurred by any person in any

suit or prosecution brought against him or her in any court in respect of any act



which is done or purported to be done by or under the direction of the
commission shall, if the court holds that such act was done bona fide, be paid
out of the funds of the commission, unless such funds are recovered by him or

her in the suit or prosecution”.

16. Section 28(1) already immunizes members and officers of the commission
against suits and criminal prosecutions for acts done in good faith, in the course
of duty.

17. There is no need again to introduce another section where expenses
recoverable in suits or prosecution are to be paid from by the commission

subject to the court finding that the action was done bona fide.

18. If the act was bona fide, then no suit or prosecution should lie against the
commissioners or members of staff. No expenses should be recoverable for acts

in good faith done. Section should therefore be deleted.

19. In case of liability of the commission for its action, section 29 takes care
of that. Under section 4(2) (a) the commission is also body corporate capable of

suing and being sued.

(F) Ethnic contempt [section 47]
20. (3) In this section, "ethnic hatred" means hatred against a group of
persons defined by reference to colour, race, clan, sub tribe, nationality, ethnic

or national origins.

21. Religion and gender are very often the basis upon which discrimination
occurs hence the same should be included in this section and in the
interpretation section to otherwise this new law if passed, shall not be able to
punish discrimination on grounds of gender and religion.

7



(G) Investigation and enforcement
22. Section 49 provides that a matter may be investigated if - (a) it is of such
serious nature that it warrants an investigation; or (b) it concerns a possible

contravention in relation to a class or group of persons.

23. There is ambiguity in section 49(1) with respect to who determines how
serious a matter is. Is it the complainant, the commission, the suspect or the
law? The law should provide the nature and seriousness of complaints that the

commission should investigate.

24. We propose that the commission shall investigate and recommend to the
Director of Public Prosecutions the prosecution of any complaints of ethnic
contempt and any offences under this Act or any other law enacted pursuant to

article 10 and article 27 of the Constitution;

(H) Dismissal of stale complaints
25. Section 54. (I) provides that the Commission may dismiss a complaint,
and shall notify the complainant accordingly, if the Commission has had no
substantive response from the complainant in the period of twelve months
following a request by the Commission for a response in relation to the
complaint. (2) A complainant may take no further action under this Act in

relation to the subject matter of a complaint dismissed under this section.

26. Sometimes failure to provide a response may not be deliberate and could
be due to reasons beyond the control of the complainant. The law should state
that complaints should be dismissed, where there is no response for twelve
months, and no reasons have been provided by the complainant, for the delay

in providing a response.



(I) Enforcement of compliance notices
27. Section 63(1) states that the Commission may apply to the High Court for
an order requiring a person to furnish any information required by a compliance

notice.

28. There is a bit of ambiguity concerning this clause. What information
would the commission be seeking from individuals? The commission should
have power to investigate and gather evidence using the machinery it enjoys
from the state. Information is a right protected in the Bill of Rights and it may
not be possible to compel someone to give information. Even witnesses in court
give evidence out of their own volition. They can decide not to give evidence, or

submit erroneous information.

29. Section 63 should not require individuals to furnish information but it
should simply create an offence where individuals fail to comply with notices

requiring them to cease acts or omissions causing discrimination.

(J) Power to issue prohibition notices
30. Section 64 states that the Commission shall have the power to issue a
prohibition notice directing a person or entity involved in an action or conduct
contrary to national cohesion, integration and peace building to cease such

action or conduct within seven days.

31. In essence this is similar to a judicial review writ of prohibition normally
issued by courts. That being the case, this will amount to usurpation of judicial
authority vested only in courts and tribunals under Article 159(1) of the

constitution.



(K) Referral of criminal complaints to the Director of Public
Prosecutions

32. Section 69 provides that “the Commission may, upon inquiry into a

complaint under this Act take any of the following steps - (a) where the inquiry

discloses a criminal offence, refer the matter to the Office of the Director of

Public Prosecution or any other relevant authority;

33. To ensure effective control of prosecutorial functions and criminal
investigations as per the mandate under Article 157, all criminal complaints
should be forwarded to the DPP for review and further directions. It is for
the ODPP to then determine and give directions. The commission should not
determine what to do with such complaints because to do that, would be

tantamount to holding a criminal trial.

(L) Failure by organizations to implement reports by
commission

34. Section 70(1) provides that after concluding an investigation or an inquiry

under this Act, the Commission shall make a report to the State organ, public

office or organization to which the investigation relates.

35. Section 70(3) states that the Commission may require the State organ,
public office or organization that was the subject of the investigation to submit
a report to the Commission within a period of sixty days on the steps, if any,
taken to implement the recommendations of the Commission. We submit that
section 70(3) should be deleted.

36. State organs are responsible to the people through parliament and file

their reports with the president and parliament. Making it a legal requirement

10



to submit a report to the commission makes the commission have oversight

roles which might run contrary to the constitution.

37. The commission should carry out recommendations to the relevant
agencies for action and the file its report to parliament. The relevant agency to
which the report was filed will then be accountable to the parliament as to what
they did with the report.

38. Instead of requiring the state organ to file reports, the commission should
use its functions to encourage harmonious inter-agency cooperation and lodge
reports to parliament in addition to utilizing its statutory powers to summon
witnesses and making findings and recommendations to various relevant

agencies including parliament.

39. Indeed section 70(4) states that if there is failure or refusal to implement
the recommendations of the Commission within the specified time the
Commission may prepare and submit to the National Assembly a report
detailing the failure or refusal to implement its recommendations and the

National Assembly shall take appropriate action.

(M) Offences
40. Section 70(d) provides that a person who “uses insulting language towards
a Commissioner' member of staff of the Commission or the Secretary when the
Commissioner, member of staff or Secretary is exercising powers or performing

functions under this Act; commits an offence.

41. This section is problematic because judicial precedents and case law show
that the high court has been very protective when it comes to fundamental

freedoms and human rights especially the freedom of expression.



42. In Cyprian Andama v Director of Public Prosecutions & 2
others; Article 19 East Africa (Interested Party) [2021] Eklr the court
cited with approval the Supreme Court of the United States decision in New
York Times v Sullivan 376 U.S. 254 (1964) wherein it was held that “the
circulation of ideas should be uninhibited, robust and wide open in

a democratic society.”

43. The court also cited the Ugandan case of Charles Onyango Obbo &
another v Attorney General [2004] UGSC 81 where it was stated that the
right to freedom of expression extends to holding, receiving and imparting all

forms of opinions, ideas and information.

44. It is not confined to categories, such as correct opinions, sound ideas or

truthful information. Subject to the limitation under Article 43, a person's

expression or _statement is not precluded from the constitutional
protection simply because it is thought by another or others to be
false, erroneous, controversial or unpleasant.

45. What amounts to “insult” is undefined and it is therefore difficult for an
individual to freely express oneself without the risk of committing the offence
created by the proposed law. Also refer Cyprian Andama v Director of
Public Prosecutions & 2 others; Article 19 East Africa (Interested
Party) [2021] Ekir and Robert Alai v The Hon Attorney General &
another [2017] eKLR

46. It is therefore our submission that section 70(d) should be deleted as it is
contrary to the memorandum and objects of the Bill and right to freedom of

expression.



(N) Contravention of the Act not create civil or criminal wrong.

47. Section 79, provides that a statement made by a person in the
course of giving evidence before the Commission shall not subject
such person to any civil or criminal liability except where such

statement false.

48. The current Act had a similar provision under section 65 which provided
that “A contravention of this Act does not create any civil or criminal

liability except to the extent expressly provided by this Act”.

49. We propose that this be modified in the new Bill to read, a
contravention of this Act does not create any civil or criminal
liability except to the extent expressly provided by this Act or any

other written law.”

50. This is because cooperation with the commission should not be
criminalized to encourage people give information without fear. Secondly,
perjury and other offences relating to the administration of Justice have already
been dealt with in the Penal Code [CAP 631.

Mr. Chairman,

In conclusion, hate speech has become rampant with the increased use of social
networking sites. We therefore laud the efforts to come up with a new legislation
that repeals the existing law, to bring hate speech crimes in conformity with the
limitations to freedom of expression set forth in international law and in the

Constitution of Kenya, 2010.



It is our hope that all relevant actors shall work collaboratively especially during
the drafting of the bill to ensure there is no ambiguity and to ensure the final law

properly addresses hate speech, national cohesion and peace in the digital age.

Dated 22nd April, 2024

RENSON M. INGONGA, OGW
DIRECTOR PUBLIC PROSECUTIONS
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THE NATIONAL COHESION AND INTEGRATION
BILL, 2023

A Bill for

AN ACT of Parliament to outlaw discrimination on
ethnic grounds; provide for the establishment of an
institutional framework for nation2! cohesion and
peace building; to establish the National Cohesicn
and Integration Commission; and for connected
purposes
ENACTED by the Parliament of Kenya, as follows —

PART I—PRELIMINARY

1. This Act may be cited as the National Cohesion Shorttitle.
and Integration Act, 2023.

2. In this Act— Interpretation.

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for matters relating to cohesion,
integration, peace-building and conflict management,

“Commission” means the National Cohesion and
Integration Commission established under section 4;

“Commissioner” means a member of the Commission
appointed under section 11;

“development issues” includes issues relating to
development in socio cultural, political and economic
sectors;

“ethnic grounds” means any of the following grounds,
namely colour, race, religion, nationality or ethnic or
national origins;

“ethnic group” means a group of persons defined by
reference to colour, race, religion, clan, nationality, ethnic
origins, national origins, ancestry, social or cultural
experience, language or dialect;

“ethnic relations” include racial, religious, social,
tribal, clan and cultural interactions between various
communities, and the words “ethnic” and “ethnicity” shall
be construed accordingly;

“peace building” means interventions designed to

prevent conflicts or their escalation; measures to
consolidate peaceful relations through transformative short
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term and long term processes including conflict prevention,
response, traditional dispute resolution, post eonflict
recovery, mediation and reconciliation;
“public officer” has the meaning assigned to it under
Article 260 of the Constitution; and
“Secretary” means the Secretary to the Commission
appointed under section 24,
3. The object of this Act is to—=
(a) give effect to Articles 10 and 27 of the
Constitution on the promotion of national unity
and non-discrimination;
(b) provide a framework for the promotion of national
cohesion, unity and peace-building;
(c) provide mechanisms for co-ordination and

implementation of interventions aimed at
promoting national cohesion and peace-bullding;

(d) promote the values and principles of public service
set out under Article 232 of the Constitution; and
(e) advise the government on the matters pertaining to
paragraphs (a) to (d).
PART II— ESTABLISHMENT, FUNCTIONS AND

POWERS OF THE NATIONAL COHESION AND
INTEGRATION COMMISSION

4. (1) There is established the National Cohesion and
Integration Commission.

(2) The Commission shall be a body corporate with
perpetual succession and a common scal and shall, in its
corporate name be capable of —

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding.
charging and disposing of movable and
immovable property;

(c) borrowing money,;

(d) entering into contracts; and

(¢) doing or performing all such other things or acts

for the proper discharge of its functions under the
Constitution, this Act or any written law, as may

Qbject of the Agl:

Estahlishment of
the Commission.
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be lawfully done or performed by a body
corporate.

5. The functions of the Commission are to—

(a) formulate and implement strategies, plans,
educational and training programmes to create
public awareness and support on the importance of
national unity;

(b) collaborate with institutions +nd stakeholders tn
give effect to the policies relating to cohcsion,
integration and peace-building;

(c) make recommendations to  the naticnal
government and any other relevant entities on—

(i) the review and reform of practices, policies
and legislation relating to cohesion, integration
and peace-building; and

(ii) the criteria for deciding whether any public
office or officer has ~ommitt”” acts of
discrimination on the grouds of etumcity;

(d) identify factors inhibiting the attainment of
harmonious relations amony different ethnic
communities and put in place measures to address
the problem;

(e) promote—

(i) pursuant to Article 27 of the Constitution,
equality and the elimination of all forms of
discrimination;

(ii) peaceful co-existence, tolerance, respect,
understanding and acceptance of diversity in
all aspects of life and encourage appreciation
by all ethnic communities of the social,
economic, cultural and political life of other

communities; and

(iii) equal access and enjoyment by persons of
different ethnic, racial or social origins to
services and facilities provided by
government and private entities;

(f) develop policies for the promotion of national
values and principles of governance;

B N e Ll T N TR S

Functions of the
Commission.
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(g) undertake research on national cohesion, national
values, peace building and conflict management
and make recommendations to the relevant
government agencies;

(h) foster partnerships with relevant state actors, non-
state actors, bilateral and multilateral agencies on
peace building and conflict management;

(i) establish early warning and early response system
on conflict and put in place an emergency
preparedness and response system fo curb
imminent conflict; and

(j) perform such other functions as may be necessary
for the effective discharge of its mandate and

exercise of its powers.

6. (1) The Commission shall have all the powers
necessary or expedient for the proper performance of its
functions under this Act.

(2) Without prejudice to the generality of the
foregoing, the Commission shall have power to—

(a) enter into association with other bodies or
organisations, within or outside Kenya, as it may
consider desirable or appropriate and in
furtherance of the objective for which the
Commission is established;

(b) control, supervise and administer the assets of the
Commission in a manner and for purposes that
best promote the purpose for which the
Commission is established;

(c) receive any grants, gifts, donations or endowments
and make legitimate disbursements therefrom; and

(d) open bank accounts for the funds of the
Commission.

7. (1) The Commission shall have power to summon
witnesses for the purpose of giving evidence or for the
production of books, plans and other documents.

(2) Where the Commission requires that the
information under subsection (1) be verified, the
Commission may cause such witness to be examined under
oath.

Pawers of the
Commission:

Power to
summon,
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8. Summons for the attendance of witnesses or other
persons or for the production of books, plans and other
documents shall be in such form as may be specified by the
Commission and shall be signed by the Secretary.

9. Every person summoned to attend and give
evidence or produce books, plans or other documents at any
sitting of the Commission shall be bound to obey the
summons served upon him or her as if such summons were
issued by the High Court, and shall be entitled to like
expenses as a witness summoned to attend the High Court
on a civil trial.

10. (1) The headquarters of the Commission shall be
in Nairobi.

(2) The Commission shall establish nine regional
offices in the country to be administered by a
commissioner.

(3) The Commission shall ensure that its services are
accessible to all parts of the country and shall establish
branches in each county in Kenya.

11. (1) The Commission shall consist of a chairperson
and eight other members nominated by the President and
approved by the National Assembly in accordance with the
First Schedule.

(2) The commissioners shall, at their first meeting,
elect a vice-chairperson who shall not be of the same
gender as the chairperson.

(3) In appointing members to the Commission, the
principles of gender equity, ethnic and
representation shall apply.

12.(1) A person is qualified for appointment as the
chairperson or member of the Commission if that person —

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya,

(c) has knowledge and at least ten years experience in
the case of the chairperson, and at least two years
experience in the case of a member, in matters
relating to race, ethnic and human relations, public
affairs and human rights, peace and security; and

regional

Summons for
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Expenses of
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chairperson and
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(d) meets the requirements of Chapter Six of the
Constitution.

(2) A person is not qualified for appointment under
subsection (1) if the person—

(a) is a State Officer;

(b) is a member of the governing body or is actively
involved in the affairs of a political party;

(c) has promoted sectoral, ethnic, racial or religious
animosity or openly advocated for partisan ethnic
positions or interests;

(d) is an undischarged bankrupt;
(e) has served as a Member of the Commission;

(f) has been removed from office for contravening the
provisions of the Constitution or any other law; or

(g) has not met his or her legal obligations relating to
tax and other statutory obligations.

13. The Chairperson, members and secretary shall
each make and subscribe before the Chief Justice, the oath
or affirmation set out in the Second Schedule.

14. (1) The Chairperson shall —

(a) preside over all the meetings of the Commission;
and

(b) be the spokesperson of the Commission.

(2) If the office of the Chairperson becomes vacant or
if the Chairperson is unable to exercise the powers oOr
perform the functions of his or her office owing to absence,
illness or any other cause, the vice-chairperson shall
exercise those powers or perform those functions.

(3) If the offices of the Chairperson and Vice —
chairperson become vacant or if the Chairperson and Vice
— chairperson are unable to excrcise the powers or perform
the functions of their office owing to absence, illness or any
other cause, the members shall elect one of their number
who shall exercise those powers or perform those
functions.

Qath of office.

Powers of the
chairperson.
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15. The Chairperson and members of the Commission
shall be appointed for a term of three years and are eligible
for re-appointment for one further term only.

16. The office of the Chairperson or a member of the
Commission shall become vacant if the holder—

(a) dies;

(b) resigns from office by notice in writing addressed
to the President;

(c) is in serious violation of the Constitution or any
other law;

(d) is in gross misconduct, whether in the performance
of the member’s or office holder’s functions or
otherwise;

(e) is convicted of an offence and sentenced to
imprisonment for a term of six months or more
without the option of a fine;

(f) is absent from three consecutive meetings of the
Commission without good cause;

(g) is declared bankrupt;

(h) is unable to perform the functions of the office
arising out of physical or mental infirmity;

(i) violates the Code of Conduct prescribed by the
Commission; or

(j) is incompetent or neglects duty.

17.(1) A person desiring the removal from office of a
Commissioner may present a petition to the President
through the Cabinet Secretary.

(2) The Cabinet Secretary, shall within seven days of
receipt of the petition, forward the petition to the relevant
Committee of the National Assembly.

(3) The Committee shall inquire into the matter and
report on the facts to the President through the Cabinet
Secretary, giving its recommendations as to whether or not
the Commissioner ought to be removed from office.

(4) Where the question of removing a Commissioner
has been referred to the relevant Committee of the National

Term of office.

Vacancy.

Removal from
office.
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Assembly under subsection (2), the President may suspend
the Commissioner concerned.

(5) The President may lift the suspension at any time
and the suspension shall cease to have effect if the
Committee recommends that the Commissioner should be

removed.

(6) A commissioner shall be removed from office if
two thirds of the members of the National Assembly vote to
remove the member, on the recommendation of the

Committee.

18. (1) Where a vacancy occurs in the membership of
the Commission under section 16 or 17, the appointment
procedure set out under the First Schedule shall apply.

(2) A person appointed under subsection (1) shall
serve for a term of three years and is eligible for re-
appointment for one further term.

19. The Commission may establish committees for
the better carrying out of its functions.

20. The Commission may engage the services of such
experts in respect of any of its functions in which the
experts have special competence.

21. (1) The business and affairs of the Commission
shall be conducted in accordance with the Third Schedule.

(2) Except as provided in the Third Schedule, the
Commission may regulate its own procedure.

22.The Commission may, by resolution either
generally or in any particular case, delegate to any
committee of the Commission or to any member, officer,
employee or agent of the Commission, the exercise of any
of the powers or the performance of any of the functions or
duties of the Commission under this Act.

23. The Chairperson and members of the Commission
shall be paid such remuneration and allowances as the
Cabinet Secretary may, in consultation with the Salaries
and remuneration Commission, determine.

24. (1) There shall be a secretary to the Commission
who shall be appointed by the Commission through a
competitive recruitment process upon such terms and

Filling of a
vacancy.

Committees of the
Commission.
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service.

Secretary to the
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conditions #s the Commisslon may, in consultation with the
Sularies and Remuneration Commission, determine.

(2) The Secretary shall hold office for a term of five
yeurs afid is eligible for re-appointmient for a further term of
five years upon satlsfactoty petformance as evaluated by
the Commission,

(3) A person 18 qualified for appointment as the
Secretary to the Commission If the petson —

(a) is a citizefi of Ketiy#;

(b) holds a degree from a university tecognised in
Kenyad,;

(¢) has at least five yeurs' expetience at management
level; and

(d) ineets the requitements of Chapter Six of the
Constitutiofi:

(4) 'the Secretary shall be the chief executive officer

of the Cofimission and head of the secretariat and shall be
responsible to the Comttission.
25, (1) The Secretary thay be removed from office by

the Commission in accordance with the terms and

conditions of service, fof =

(a) inability to petform the functions of the office
arising out of physical ot mental infirmity;

(b) gross miseotiduet of tHisbehaviour;

(€) IAEBMpéterice or néglect of duty;

(d) violation of the Constitiition of afiy 6ther writteti
law;

(e) violation of the Code of Conduct prescribed by the
Commission; or

(f) any other grounds specified in the terms and
conditions of service.

Removal

Secretary

of the
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(2) Before the Secretary is removed under subsection
(1) the Secretary shall be given—

(a) sufficient notice of the allegations made against
him or her; and

(b) an opportunity to be heard on the allegations.

26. (1) The Commission may appoint such staff as are
necessary for the proper discharge of it functions under this
Act, and upon such terms and conditions of service as the

Commission may determine.

(2) The Commission shall in the appointment of
employees —

(a) ensure that a person is employed on merit; au

(b) afford equal opportunity to men and wemen,
youth, persons with disabilities and minorities and

marginalised groups.

(3) The Government may upon request by the
Commission, second to the Commission such number of

public officers as may be necessary for the purposes of the

Commission.

(4) A public officer sécondéd to the Comrmure
shall, during the period of secondment, be deemed t an
officer of the Commission and shall be subject or:. . - the
direction and control of the Commission.

27.(1) The common seal of the Commis<i-». shall be
kept in the custody of the Secretary and sha'l not be used
except on the order of the Commission.

(2) The common seal of the Commission when affixed
to a document and duly authenticated shuli be judicially
and officially noticed and, unless the contrary is proved any
necessary order or authorization of the Commission under
this section shall be presumed to have been duly given.

28. (1) No matter or thing done by a member of the
Commission or any officer of the Commission shall, if the
matter is done in good faith while executing the functions,
powers or duties of the Commission, render the member
officer, employee or agent personally liable for any action,
claim or demand whatsoever.

Staff of the
Commission.

Common scal of
the Commission.

Protection from
personal liability.
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~ (2) Any expenses Incurred by uny person In any suit
of proseeution brought agalnst him or her In any court, in
réspect of any uet whieh is done er putpotted to be done by
him or her under the diféction 6f the Commisssion, shall, if
the court holds that such act was doné boHd fide; be pald
out of the funds:of the Commission, unless such ex{eises
ate recoverea Uy 1im of her i such suit or prosecution.

......

29. The ptovisions of section 28 shall not relieve the
Commission of the lubility to pay compensation or
damages to any person for aty injury to him ot her, his or
her property or any of his or Het ifitefésts cuused by the
Exereise of aniy power eonferred by this Act or aily other
written 18W OF By the failure, wholly of partially, of any
works.

30. (1) If any person has a personal or fiducidfy
interest in any matter befote the Commission, and is
present at a meeting of the Comimissioh ot atly committee
t which that matter {s the subject of eonslderation, that
person shall as soon as i§ praetietble after the
commencement of the meeting, declare such interest afid
shall riot take part in any consideration or discussion of, or
vote on any question touching on such matter.

(2) In the event the persoh having an interest under
subsectioti (1) is the Chairperson, he ot she shall in addition
to declaring the Interest, recuse themselves from such
Heeting:

(33 A diselosute of Interest made under subsection (1)
shall be reeorded In the minutes of the meeting at which it
is mude.

(4) No member of staff of the Commission shall
trdnsaet 40y business or trade with the Commission directly

. of indirectly.

(5) A persoii who contravenes this section comits an

offence afid shail be liable, upon conviction, to & fine not
exceeding three million shillings or to imprisonitient for a

term not exceeding seveii y22rs or to both.
PART III—FINANCIAL PROVi5iONS
31. The funds of the Commission shall consist of —

(a) monies allocated by the National Assembly for
purposes of the Commission;

Liability for
damages.

Conflict of
intefést,

g
Funds ot un
Commission.
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(b) such monies or assets as may accrue to the
Commission in the course of exercise of its powers
or in the performance of its functions under this
Act; and

(c) monies from any other source provided, donated
or lent to the Commission. ..

32.(1) At least three months ~ before the
commencement of each financial year, the Commission
shall cause to be prepared estimates of the revenue and
expenditure of the Commission for that year in accordance
with the provisions of the Public Finance Management Act.

(2) The annual estimates shall make provision for all
the estimated expenditure of the Commission for the
financial year concerned and, in particular, shall provice ‘or
the—

(a) payment of remuneration in respect of the

members and staff of the Commission;

(b) payment of pensions, gratuities and other charges
in respect of benefits which are payable out of the
funds of the Commission;

(c) maintenance of the buildings and grounds of ths
Commission;

'Annua! estimates.

No. 18 of 2012.

(d) funding of training, research and developme. - -+f

activities of the Commission; and

(e) any other expenditure necessary for pun~ses of
this Act.

(3) The Cabinet Secretary shall present the estimates
approved by the Commission under subsection (2) to the
relevant committee of the National Assembly.

33. The financial year of the Comunission shall be the
period of twelve months ending on the thirtieth of June in
each year. ;

,,..-‘-"‘—

Financial year.
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34. (1) The Commission shall cause to be kept proper
books and records of account of the income, expenditure,
assets and liabilities of the Commission.

(2) Within a period of three months after the end of
each financial year, the Commission shall submit to the
Auditor-General the accounts of the Commission in respect
of that year together with —

(a) a statement of the income and expenditure of the
Commission during that year; and

(b) a statement of the assets and liabilities of the
Commission.

(3) The annual accounts of the Commission shall be
prepared, audited and reported upon in accordance with the
-provisions of the Public Audit Act.

35. (1) The Commission shall cause ‘an-annual report
to be prepared for each financial year which shall be
submitted to the National Assembly within three months
after the end of the year to which it relates.

.(2) The annual report shall contain —
(a) the financial statements of the Commission;
(b) a description of the activities of the Commission;

(c) other statistical information as the Commission
may consider appropriate relating to the functions
of the Commission;

(d) any recommendations made by the Commission to
State departments or any person and the action
taken,;

(e) the impact of the exercise of any of its functions;

(f) any impediments to the achievements of the
objects and functions under the Constitution, this
Act or any other written law; and

(g) any other information relating to its functions that
the Commission considers necessary.

(3) The Commission shall publish and publicise the
report.

Accounts and
audit.

No. 34 of 2015.

Annual report.
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36. The Commission shall, after every three months,
prepare a report which shall be submitted to the National
Assembly containing the following information=

(a) a description of the activities of the Commission;

(b) other statistical information as the Commission
may consider appropriate relating to the functions
of the Commission;

(c) any recommendations made by the Commission to
State departments or any person and the action
taken;

(d) the impact of the exercise of any of its functions;

(e) any impediments to the achievements of the
objects and functions under the Constitution, this
Act or any other written law; and

(f) any other information relating to its functions that
the Commission considers necessary.

37.(1) The Commission may at any time, submit a
special report to the National Assembly with respect to any
aspect of the functions of the Commission which the
Commission considers should, in the national interest, be
brought to the attention of the National Assembly because
it affects a wide cross section of the populace and there
could be disastrous consequences if a report thereon is not
brought to the attention of the National Assembly.

(2) The President or the National Assembly may at
any time require the Commission to submit a report on a
matter within the mandate of the Commission.

PART IV — DISCRIMINATION AND NEGATIVE
ETHNICITY

38. (1) A person discriminates against another person
directly or indirectly if—
(a) on ethnic grounds the person treats that other
person less favourably than he or she would treat
other persons; or

(b) he or she applies to that other person a requirement
or condition which would apply to persons of
another ethnic group but—

Quarteily feports.

Special Report.

Ethnic
discrimination.
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(i) which is such that the proportion ¢f persons
of the same ethnic group as that other person
whe ean comply with the condition or
requirement is considerably smaller than the
proportion of persons not of that ethnic group
who can comply with it;

(ii) the person cannot show to be justifiable
irrespective of the colour, race, nationality or
ethnic or national origins of the person to
whom it is applied; and

(iii) is to the detriment of that other person
because that person cannot comply with it.

(2) For the purposes of this Act, treating a person less
favourably than another person includes the segregation of
a person from other persons on ethnic grounds.

(3) Subsection (1) does not apply to treatment of a

person who has made an allegation if it is proved in a court
of law that the allegation was' false and not made in good

faith.

39. A person discriminates against another person by
way of victimisation if the person carries out an act that is
injurious to the well-being and esteem of that person by
treating that person less favourably than other persons on
grounds that the person discriminated against intends to or
has—

(a) brought prooeedmgs under this Act

(b) given evidence or information in .connecnon with

proceedings under this Act;

(c) alleged that a person has committed an act which

would amount to a contravention of this Act; or

(d) done anything under this Act in relation to any

person.

40. A person subjects anothcr to harassment on the
basis of ethnicity if he or she engages in unwanted conduct
which has the purpose or efféct of —

(a) violating that other person’s dignity; or

(b) creating an intimidating, hostile, degrading,

humiliating or offensive environment for that other
person.

Discrimination
through
victimisation.

Harassment on the
basis of ethnicity.
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41.(1) A public entity shall ensure representation of
the diversity of the peoplé of Kenya in the employment of
staff and shall afford adequate and equal opportunities for
appointment, training and promotion at all levels of public
service to members of all ethnic groups.

(2) A public entity shall not recruit or have in its
employment more than one fifth of its staff from the same
ethnic community.

(3) An employer or potential employer or his or her
representatives or assigns, in relation to employment at an
establishment, shall not discriminate against another
person—

(a) in the arrangements made for the purpose of
determining who should be offered that

employment;
(b) in the terms he or she offers the employment;

(c) by deliberately omitting to offer that other person
employment;

(d) in the way he or she affords the employee access
to opportunities for promotion, transfer or training
or to any other benefits, facilitics or services, or by
refusing or deliberately omitting ‘to afford the
employee access to them; or

(e) by subjecting the employee to any other detriment.

(4) An employer, his or her representatives or assigns
shall not subject to harassment a person whom he or she
employs or who has applied to him or her for employment.

(5) A person who contravenes this section commits an
offence and is liable, on conviction, to a fine not exceeding
five million shillings or to imprisonment for a term not
exceeding three years, or to both.

42.(1) It shall not be deemed discriminatory under
this Part where, having regard to the nature of the
employment or the context in which it is carried out—

(a) being of a particular race or particular ethnic or
national origin is a genuine and determining
occupational requirement; and

Discrimination in
employment.

Exceptions to
discrimination in
employment.



The National Cohesion and Integration Bili, 2023

2085

(b) it is appropriate to apply that requirement in the
particular case and the person to whom that
requirement is applied does not meet it.

(2) Being of a particular ethnic group, is an
occupational qualification and not a ground for
discrimination for a job only where —

(a) the job involves cultural entertainment in
capacity for which a person of that ethnic g.oup 15
required for reasons of authenticity;

(b) the job involves a work of art, visual imuge or
sequence of visual images for which a person of
that ethnic group is required for reasons of
authenticity; or

(c) the holder of the job provides persons of that
ethnic group with personal services promoting
their welfare, and those services can most
effectively be provided by w pzrion of that ethnic
group.

(3) The provisions of subsection () do not apply in
relation to the filling of a vacuncy at a time when the
employer already has employees of the ethnic group in
question —

(a) who are capable ci carrying out the duties falling

specifically within that paragraph;

(b) whom it would be reasonable to employ on those
duties; and

(c) whose numbers are sufficient to meet the
employer’s likely requirements in respect of those
duties without undue inconvenience.

43.(1) An official, member, employee, assign or
representative of a registered organization shall
not discriminate against a person who is not a
member —

(a) in the terms in which it is prepared to admit the
person to membership; or

(b) by refusing or deliberately omitting to accept the
person’s application for membership.

Discrimination in
membership
organisation.
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(2) A membership organization shall not discriminate
against a person who s a member of the organisation on
grounds of — '

(a) ethnicity;

(b) in the way it affords the member access 10 any
benefits, facilities or services, or by refusing or
deliberately omitting to afford the member access
to them;

(c) by depriving the member of membership, or
varying the terms on which he or she is a member;
or

(d) by subjecting the member (o any other detriment.

(3) It is unlawful for a membership organisation o
subject to harassment a person who is a member of the
organisation or a person applying to be a member of the
organisation on the ground of ethnicity.

(4) Subsection (1) shall not apply to cases where
membership is limited to a given religious persuasion or
profession.

(5) Any person who contravenes this section commits
an offence and shall be liable, upon conviction, to a fine not
exceeding one million shillings or o a term  of
imprisonment not exceeding one year, or to both,

44.(1) A public or private body shall not fiiscriminatc
against any person in the provision of services.

(2) Subsection (1) shall not apply —

(a) where it is proven that the alleged discriminatory
act is a necessary requirement in the nature of

business transaction and there 1s no alternative
way of realising the desired goal; or
(b) in the case of public authorities —
(i) in relation to any judicial act whether done by
a court of law, tribunal or other person or any

act done on the instructions, or on behalf, of a
person acting in a judicial capacity; or

(ii) for any action undertaken by the Cabinet
Secretary responsible for matters relating to

Discrimination by
other agengies.
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R

citizenship and the management of forgign
nationals under the Kenya Citizenship and

Immigration Act.

45, (1) Public respurces shall, as far as I8 practicable,
be distributed equitably and geographically taking into
account Kenya's diversity, population and poverty index.

(2) A public officer who is in charge of public
resources shall distribute the resources in an ethnically
equitable manner.

(3) Public resources shall be deemed to have been
distributed in an ethnically equitable manner where —

(a) an officer uses the criteria established under this
Act or any other law in allocating resources by
regions;

(b) a specific region consistently receives more
resources than another region and there is a clear
justification for it; or

(c) more resources are allocated to a region that
requires start up resources than to an area that
requires remedial resources.

(4) A public officer who contravenes this section
commits an offence and is liable, on conviction, to a fine
not exceeding one million shillings or to imprisonment for
a term not exceeding three years, or to both.

46.(1) A manager under this section shall mean a
person who has the power to control, lease, let or dispose of
public property or property that is wholly meant for use by
‘the public.

(2) It is unlawful for a manager to discriminate agamst
another person— I

(a) in the terms such manager offers, lets, manages or
disposes the property to another person;

(b) by unjustifiably rcfusing his or her proposal for
sale or engagement in the property, where the
same conditions do not apply to others who are not
of the same ethnic group as the manager; or

(c) in his or her treatment of a person with regard to
any list of persons in need of property of that
description.

Ne. 120/ 2011,

Dizcrimination in
acoess to and
distribution of
public resources.

Discrimination in
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2088 The National Cohesion and Integration Bill, 2023

(3) It is unlawful for a manager (o discriminate against
a person occupying premises —
(a) in the way such manager affords a person access to
___any benefits or facilities, or by refusing or
deliberately omitting to afford a person such
access; or

(b) by harassing or subjecting that person to any other
detriment.

47.(1) A person who—

(a) uses threatening, abusive or insulting words or
behaviour, or displays any written material;

(b) publishes, posts or distributes material in print,
electronic or social media;

(c) presents or directs the performance of a play to the
public;

(d) distributes, shows or plays, a recording of visual
images; or

(e) provides, produces or directs a programme, which
is threatening, abusive or insulting or involves the
use of threatening, abusive or insulting words or
behaviour commits an offence if such person
intends to stir up ethnic hatred, or having regard to
all the circumstances, ethnic hatred is likely to be
stirred up.

(2) A person who commits an offence under this
section shall be liable to a fine not exceeding one million
shillings or to imprisonment for a term not exceeding three
years or to both.

(3) In this section, “ethnic hatred” means hatred
against a group of persons defined by reference to colour,

race, clan, sub tribe, nationality, ethnic or national origins.

48.(1) Nothing contained in this Part shall render
unlawful any act done—

(a) to afford a person of a particular ethnic group
access to facilities or services to meet the special
needs of such a person in regard to their education,
training or welfare, or other ancillary benefits; or

Ethnic or racial
contempt.

Exceptions 10
discrimination.
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(b) on grounds other than race, ethnic or national
origin for the benefit of a person who is not a
Kenyan citizen to afford the person access to
facilities for education or training or other
ancillary benefits, where it appears that the person
in question does not intend to remain in Kenya
after the period of education or training.

(2) Nothing in this Part shall render unlawful any act
done in relation to particular work by a person in or in
connection with —

(a) affording a person of a particular racial group
access to facilities for training which would help
to equip them for that work; or

(b) encouraging a person of a particular ethnic group
to take advantage of opportunities for doing that
particular work, where it reasonably appears to
that person, that any time within the twelve
months immediately preceding the doing of that
act —

(i) there was no person of that group among those
doing that work in Kenya; or

(ii) the proportion of persons of that group among
those doing that work in Kenya is small in
comparison with the proportion of persons of
that group among the population of Kenya.

(3) Where in relation to particular work it reasonably
appears to any person that although the condition for the
operation of subsection (2) is not met for the whole of
Kenya it is met for an area within Kenya, nothing in this
Part shall render unlawful any act done by that person in or
in connection with—

(a) affording persons who are of the ethnic group in
question, and who appear likely to take up that work in that
area, access to training in preparation for that work; or

(b) encouraging persons of that group to take
advantage of opportunities in the area for doing that work.
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PART V—COMPLAINTS, INVESTIGATIONS
AND ENFORCEMENT

49. A matter may be investigated if —

(a) it is of such serious nature that it warrants an
investigation; or

(b) it concerns a possible contravention in relation to a
class or group of persons.

50.(1) A complaint to the Commission may be made
by—
(a) a person acting in their own interest;

(b) a person acting on behalf of another person who
cannot act in their own name; '

(c) a person acting as a member of a group or class of
persons;

(d) a person acting in the public interest; or

(¢) an association acting in the interest of one or more
of its members.

2) A complaintA may be made by or against an
individual, a body of persons whether corporate Or
unincorporated, a public or private organisation, the
Government or a specific body or officer of the
government.

§1.(1) A person may lodge a complaint with the
Commission either orally or in writing.

(2) Where a complaint' under subsection (1) is made
orally, the Commission shall cause the complaint to be
recorded in writing.

(3) A complaint under subsection (1) shall be in such
form and contain such particulars as the Commission may
prescribe.

(4) The Commission shall require a complaint or
information provided by a complainant to be verified by the
complainant by oath or statutory declaration.

(5) Upon receipt of a complaint under subsection (1),
the Commission shall within twenty-one days, notify the
respondent in writing on the nature of the complaint and the

Matters that may
be investigated.

Complaints.

Lodging a
complaint.
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date on which the matter shall be considered by the
Coniihission.
) §3:(1) If the Commission considers that a
complaint—
(a) is frivolous, vexatious, misconceived or lacking in
substance;

(b) involves a subject matter that would be more
appiopriately dealt with by a cotlit: or

(c) involves a subject matter that has been adequately
dealt with by a court,

the Commission may decline to entertain the
complaint by notifying the complainant and the respondent
-« writing within thirty days after the day the complaint
was dged,

(2) Befure aclining to entertain u complaint, the
Commission ma /, by written notice. invite any person to—

(u) attend before the Commission, or a member or
member of staff of the Commission, for the
putpose of discussing the subject matter of the
cothplaint; or

(b) prodice any documents specified in the notice.

§3.(1) A respondefit may apply in writing to the
Commission to have a complaliit ot any patt of it struck out
on the grouinds that it is frivolous, vexatious, misconceived

of lacking in substance.

(2) An applicatio under subsection (1) may be made
at any time —

(a) before the respondent has been given a notice to
attend under section 51(5) or has otherwise been notified
by the Commission or the Secretary of a date for
conciliation; or

(b) after the conciliation has been completed but
before the complaint is set down for hearing.
(3) The Commission shall hear and determine the

application within sixty days of filing the application or
after conciliation has been completed under subsection (2)

(b).

Complaints not
entertained by the
Commission.

Application to
strike out
complaint.
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54. (1) The Commission may dismiss a complaint, and
shall notify the complainant accordingly, if the
Commission has had no substantive response from the
complainant in the period of twelve months following a
request by the Commission for a response in relation to the
complaint.

(2) A complainant may take no further action under
this Act in relation to the subject matter of a complaint
dismissed under this section.

55.(1) If the Cabinet Secretary considers that any
matter raises an issue of important public policy, the
Cabinet Secretary may refer the matter to the Commission,
whether or not a complaint has been lodged or the
Commission has considered the complaint or the complaint
is in the process of being conciliated.

(2) The Cabinet Secretary shall not be a party to a
proceeding in a matter referred to the Commission under
subsection (1) unless invited by the Commission.

56. The Commission may, in managing conflicts and
resolving disputes, and where it deems appropriate—

(a) establish ad hoc or standing peace committees
comprising representatives of affected ethnic

groups and experts where necessary;
(b) establish mediation committees; and
(c) involve traditional justice mechanisms relevant to

a particular community, local administration and
relevant national and coynty government agencies.

57.(1) Where the Commission considers it reasonably
possible that a complaint may be conciliated successfully,
the Commission may appoint a conciliator to facilitate an
early voluntary settlement of the complaint between the
parties.

(2) The conciliation process shall be voluntary and

shall be conducted in accordance with the rules made by
the Commission under this Act.

(3) The conciliation proceedings shall be private and
confidential, and shall be conducted on a without prejudice
basis.

Dismissal of stale
complaint.

Referral by the
Cabinet Secretary.

Alternative
Dispute
Resolution
mechanisms.

Commission to
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for conciliation.
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(4) No person may refer to anything said at the
proceedings during any subsequent proceedings, unless.thé--
parties involved in the dispute agtée-im Writing.

(5) Any person who acted as conciliator may not be
called as a witness during subsequent proceedings before
the Commission or in any court to give evidence relating to
the conciliation proceedings.

(6) The Commission shall make rules and guidelines
for the better carrying into effect the provisions of this
section. o

58.The Commission shall make all reasonable Conciliation by
- P : ‘ the Commission.
endeavours to conciliate a compldint referred to it under
section 57 and may, by written notice, require any person
to—

(a) attend before the Commission for the purpose of
discussing the subject matter of the complaint; or

(b) produce any documents specified in the notice.

Conciliation
agreements.

59. Upon satisfactory determination of conciliation,
the conciliator shall cause to be signed, by both parties, a
settlement agreement which shall be final and binding on
the parties and enforceable as if it were a decision of the
Commission.

60. (1) Where conciliation fails or the parties or either Where
conciliation fails.

of them objects to any conciliation efforts, the Commission
shall set down the complaint for determination and jssue a
date on which the matter shall be heard.

(2) The Commission shall, having heard the matter
that is the subject of the complaint, make a report, issue any
decision as it deems appropriate and give directions in
connection with the complaint within sixty days.

(3) The Commission shall communicate its decision to
the parties concerned within seven days from the date the
decision is made.

61.(1) The Commission shall, in exercising its Special
powers, pay particular attention to 2nd expedite the '
disposal of special references.
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(2) A special reference is—
-uav that has been referred to the Cotiiission
(a) a Mane: wie. - ""“'““_—Sﬂﬁf‘ﬁh sS;

by the Cabinet Secretity unaci se~..

(b) u complaift the resolution of which may have
significant social, economiic or financial effects on
the community of a section of the community; or

(c) a coriplaiiit the subject mattéF B WHIEH itivolves
issues of # particular eomplexity and the resolution
of which iny estaslish Importiit precedents if the
interpetation or application of this Aet:

(3) The question of whether or not a matter is a
special reference shall be determined by the Commission.

62.(1) A coripliance notice issued under section 69 S;';'P'm
CeS.

(e) shall require the person concerned to—
(a) comply with a duty specified in the notice; and

(b) inform the Commission, within thirty days of the
date on which the notice is served, of the steps that
the person has taken, or is taking, to comply with
the duty specified in the notice.

(2) A compliance notice may also require the person
concerned to furnish the Commission with such other
written information as may be reasonably requited by the
notice in order to verify that the notice has been complied
with.

(3) The notice may specify —

(a) the time, no later than three months from the date
on which the notice is served, at which any
information is to be furnished to the Commission;
and

(b) the manner and form in which any such
information is to be so furnished.

(4) A compliance notice shall not require a person to
furnish information which the person could not be
compelled to furnish in evidence in civil proceedings
before the High Court.

63. (1) The Commission may apply to the High Court Enforeement of
for an order requiring a person to furnish any information mi.';._
required by a compliance notice if —
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(a) the person fails to furnish the information to the
Commission in accordance with the notice; or

(b) the Commission has reasonable cause to believe
that the person does not intend to furnish the

information.

(2) If the Commission considers that a person has not,
within three months of the date on which a compliance
notice was served on that person, complied with any
requirement of the notice for that person to comply with a
duty imposed by an order under section 62, the
Commission may apply to the High Court for an order
requiring the person to comply with the requirement of the
notice.

(3) If the court is satisfied that the application is well-
founded, it may grant the order in the terms applied for or
in other terms that the Court may deem appropriate.

(4) A person who contravenes the provisions of this
section shall be liable, upon conviction, to a fine not
exceeding two hundred thousand shillings, or (0
imprisonment for a term not exceeding six months, or both.

64. The Commission shall have the power to issue a
prohibition notice directing a person or entity involved in
an action or conduct contrary to national cohesion,
integration and peace building to cease such action or
conduct within seven days.

65.(1) The Commission may, for the purpose of
conducting any investigation pertaining to an inquiry,
employ the services of a public officer or investigation
agency of the Government at the expense of the

Commission.

(2) For the purpose of investigating any matter
pertaining to an inquiry, a public officer or agency whose
services are employed under subsection (1) may, subject to
the direction and control of the Commission—

(a) summon and enforce the attendance of any person
for examination,;

(b) require the discovery and production of any
document; and

Prohibition notice.

Investigations by
the Commission.
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(¢) requisition any public records and eopies thereof
from any public officer, subject to the Coistitution
and any written law.

(3) A public officet ot any agency whose services are
employed under subsection (1) shall investigate any matter
pertaining to the inquiry and submit a report theresi to the
Commission within six months.

(4) The Commission shall satisfy itself on the
correctriess of the facts stated and the conclusion, if ahy
atfived at in the report submitted to it under subsection (3)
and for that purpose, the Commission may tnake such
inquiry, including the examination of any petson or
person’s conduct to assist in the investigution a8 1t
considers necessary.

66.1f the Commission decides to discontinue the
investigation of a complaint, the Commissicn shall inform
the complainant in writing of that decision and the reasons
for that decision within thirty days of making the decision.

67. Before comimencing an investigation under this
Act, the Commission shall give notice of the intended
investigation to the administrative head of a state organ,
public office or organisation.

68. (1) Subject to subsection (2), if at any stage of ah
inquiry the Commission—

(a) considers it necessary to inquire into the conduct

of any person; or

(b) is of the opinion that the reputation of any person

is likely to be prejudiced by the inquiry, it shall
give that person an opportunity to appear before
the Commission by himself or herself ot through
an advocate to give evidence in his or her own
defence.

(2) This section shall not apply where the credibility
of a witness is being impeached.

69.The Commission may, upon inquiry into a
complaint under this Act take any of the following steps—

(a) where the inquiry discloses a criminal offence,
refer the matter to the Office of the Director of
Public Prosecution or any other relevant authority;

Notlce if
iHvéstigation on
cottiplaint is
discontinued:

Notice of
investigation to

organizationi:

Persots likely to
be prejudiced of
affected to be
heard.

Action after
inquiry.
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(b) recommend to the complainant a course of other
Jjudicial redress;

(c) recommend to the complainant and to the relevant
government agency or other body concerned in the
alleged violation, other appropriate methods of
settling the complaint or obtaining relief:

(d) provide a copy of the inquiry report to all
interested parties;

(e) issue a compliance notice or summoris as it may
deem necessary; or

() find the complaint or any part of it not proven and
make an order that the complaint or part of it be
dismissed.

70. (2} After concluding an investigation or an inquiry Reportto
under this Act, the Commission shall make a report to the °F oo
State organ, public office or organisation to which the
investigation relates.

(2) The report shall include —

(a) the findings of the investigation and any
recommendations made by the Commission;

(b) the action the Commission considers should be
taken and the reasons for the action; and

(c) any recommendation the Commission considers
appropriate.

(3) The Commission may require the State organ,
public office or organisation that was the subject of the
investigation to submit a report to the Commission within a
period of sixty days on the steps, if any, taken to implement
the recommendations of the Commission.

(4) If there is failure or refusal to implement the
recommendations of the Commission within the specified
time, the Commission may prepare and submit to the
National Assembly a report detailing the failure or refusal
to implement its recommendations and the National
Assembly shall take appropriate action.

71. The hearings of the Commission during an inquiry vk, o g
shall be open to the public except where the Commission '
for justifiable reasons decides otherwise.
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P

PART VI—MISCELLANEOUS PROVISIONS

72. A person who—

(a) subjects or threatens to subject another person to
any detriment because the other person, or a
person associated with the other person—

Offences.

(i) has made a complaint against any person;

(i) has brought any other proceedings under this
Act against any person;

(iii) has given evidence or information, oOr
produced a document, in connection with any
proceedings under this Act;

(iv) has otherwise done anything in accordance
with this Act in relation to any person,

(v) has contravened a provision of Part IV, unless
the allegation is false and was not made in
good faith;

(vi) has refused to do anything that would
contravene a provision of Part IV,

(b) fails to comply with a notice by the Commission
under section 69 (€);

(c) hinders or obstructs a Commissioner, member of
staff of the Commission or the Secretary in the
exercise of powers or the performance of functions
under this Act;

(d) uses insulting language towards a Commissioner,
member of staff of the Commission or the
Secretary when the Commissioner, member of
staff or Secretary Is exercising powers Or
performing functions under this Act; or

(e) gives any information or makes any statement to
the Commission, the Secretary or 2 person acting
on behalf of the Commission or the Secretary in
the exercise of powers Of the performance of
functions under this Act which the person knows
is false or misleading in any material particular,

commits an offence and shall be liable, on conviction,
to a fine not exceeding five hundred thousand shillings or
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to imprisonment for a term not exceeding twelve months,
or to both.

73. In the case of an offence committed by a body of
persons under this Act—

(a) where the body of persons is a body corporate,
every director of that body corporate shall also be
deemed to be guilty of that offence; and

(b) where the body of persons is a firm, every partner
of that firm shall also be deemed to be guilty of
that offence:

Provided that no such person shall be deemed to be
guilty of an offence under this Act, if the person proves that
the offence was committed without his or her knowledge or
that the person exercised all due diligence to prevent the
commission of the offence.

74. The members and staff of the Commission shall
keep and maintain professional and ethical standards and
shall adhere to and comply with the Commission’s Code of
Conduct.

75. This Act binds the Government.

76. (1) Proceedings against the Commission shall be
deemed to be proceedings against the Government and
shall be subject to the Government Proceedings Act.

(2) Any notice or other process in respect of legal
proceedings under subsection (1) shall be served upon the
Secretary to the Commission.

77.(1) A person shall not, either directly or indirectly
disclose, communicate, or make a record of any
information obtained during the performance of their
functions or duties under this Act, unless it is necessary to
do so for the purpose of or in connection with, the
performance of a function or duty or the exercise of power
under this Act or any other written law.

(2) Subsection (1) applies to every person who—
(a) is or has been—

(i) a member of the Commission,

(ii) the Secretary to the Commission;

(iii) a member of staff of the Commission; or

2099
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(iv) any other person acting under the authority of
the Commission; or

(b) has obtained information as a result of another
person performing functions or duties or
exercising powers under this Act.

(3) A person who contravenes subsection (1) commits
an offence and shall be liable on conviction to a fine not
exceeding five hundred thousand shillings or to
imprisonment to a term not exceeding one year or to both.

78.If a complaint has been lodged or a document or
any information or evidence has been produced or given to
the Commission, a person is not personally liable for any
loss, damage, or injury suffered by another person by
reason only of the lodging of the complaint or the
production or giving of the document, information or
evidence.

79, A statgment made by a person in the course of
giving evidence before the Commission shall not subject
such person to any civil or criminal liability except where
sueh statement is false.

) 80. (1) A member of staff commits an offence if he or
she=

(a) causes anything to be done through another person

that would constitute a contravention of the Act if
done by him or her; or

(b) allows or directs a person under their supervision

ar control to do anything that is in contravention
of the Aet,
(2 Subsection (1) (B) shall not apply where the thing
is done without the member of staff’s knowledge or
consent ar if the member of staff has taken reasonable steps
to prevent it.

81.(1) If a public officer considers that anything
required of them is In contravention of this Act or any other
Act or is otherwise improper or unethical, the member or
officer may report the matter to the Commission.

(2) The Commission shall investigate the report and
take appropriate action within ninety days of receiving the
report.

Protection of
witnesses and
informants.

Statements made
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Offences by
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improper orders.
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82. Any person who commits an offence under this
Act for which no penalty is provided is liable, on
conviction, to a fine not exceeding one million shillin§§ or
to a term of imprisonment not exceeding one YEar, oF to
both.

83.(HA person who is aggrieved by a decision of the
Commission under this Act may, within fourteen days
apply to the Commission for a review of that decision.

(2) The Commission shall, within thifty days,
determine and communicate its decisio {o the appellant.

PART VII == PROVISIONS ON DELEGATED

POWERS

84.(1) The Cabinet S@.crem;y may, in conpsultation
with the Commission make Regulations for the effective
implementation of this Act, ‘

(2) Despite the generality of subsection (1), the

Cabinet Secretary shall make Regulations—

(a) promoting the use of alternative and traditional
dispute resolution mechanisms subject ta Article
159 of the Constitution;

(b) prescribing procedures of complaints, conciliation
committee and other bodies established under this
Act; and

(¢) prescribing forms for the purposes of this Act.

(3) For the purpose of Article 94(6) of the

Constitution—

(a) the purpose and objective of the delegation under
this seetion is to enahle the Cabinet Secretary to
make rules to provide for the hetter carrying into
effect the provisions of this Act;

(b) the authority of the Cabinet Secretary to make
regulations under this Act shall be limited to
bringing into effect the provisions of this Act and
fulfillment of the objectives specified under this
ﬁgctlon;

(¢) the principles and standards applicable tg the rules
made under this section are those set out in the
Interpretation and General Provisions Act and the
Statutory Instruments Act.

General penalty.

Keyjew.

Regulatigns.

Cap. 2.

No. 23 of 2013.



PART VIII —TRANSITIONAL PROVISIONS

85. The National Cohesion and Integration Act is
repealed.

86. In this Part —

“former Commission” means the National Cohesion
and Integration Commission established under the National
Cohesion and Integration Act, 2008.

87. All rights, obligations and contracts which,
immediately before coming into operation of this Act, were
vested in or imposed on the former Commission shall by
virtue of this section, be deemed to be the rights,
obligations and contracts of the Commission.

88. Upon the commencement of this Act, any member
of the former Commission shall be deemed to be a member
of the reconstituted Commission for the unexpired period
of his or her term of service.

89.A person who immediately before  the
commencement of this Act, is the Secretary to the
Commission, shall remain in office for the remaining
period of his or her term, in accordance with the terms and

conditions of their appointment.

90. Every person who, immediately before the
commencement of this Act, was a member of staff of the
former Commission, not being then under notice of
dismissal or resignation shall be a member of staff of the

Commission.
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FIRST SCHEPULE

(s.11)

PROCEDURE FOR APPOINTMENT OF COMMISSIONERS

1. Whenever there is a vacancy in the Commission,
the Cabinet Secretary shall within fourteen days of the
goeurrence of the vacancy, by netice in the Gazerre declare
the vacancy in the Commission.

2. For the purpose of the appointment of the
Commissioners, the Cabinet Secretary shall within fourteen
days of the declaration of the vacancy constitute a selection
panel consisting of —

(a) one person nominated by the Office of th

President;
(b) one person nominated by the Public Servie
Commission;

(c) one person neminated by the Atiomey-General;

(d) ene persan nominated by the Ethics and Anti
Corruption Commission;

(e) one persop nominated hy the Parliamentary Servic
Commission;

(f) one person nominated by the National Gender an
Equality Commission; and

(8) one person nominated by the Judicial Servic
Commission.

3. The Public Service Commission shall—

(@) convene the first meeting of the selection panel, at
which the members of the selection panel shall
elect a chairperson from among themselves; and

(b) pravide the selection panel with such facilities and
other support as it may require for the discharge of
its functions.

4. The sclection panel shall, within seven days of
convening, hy advertisement in the media, invite
applications from persons whe qualify for nomination and
appointment as Commissioners.

Vacancy in the
Commission.

§election pang|.

Role pf the Public
Service
Commission.

Advyertisement for
;ppliculions_.
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5. An application under paragraph 4 shall be
forwarded to the Public Service Commission within

fourteen days of the notice.

6. The names of all applicants under paragraph 5 shall
be published in the Gazette and two daily newspapers of
national circulation.

7. The selection panel shall within fourteen days of
receipt of applications under paragraph 5 consider the
applications, interview and shortlist at least fifteen persons
qualified for appointment as members of the Commission
and shall forward the names of selected candidates to the
President for nomination.

8. The President shall, within twenty one days of
receipt of the names forwarded under paragraph 7,
nominate one person for appointment as chairperson ‘and
eight persons for appointment as members of the
Commission, and shall forward the names of the persons to
the National Assembly for approval.

9. The National Assembly shall, within twenty-one
days of the day it next sits after receipt of the names of the
nominees under paragraph 8, consider all the nominations
received and may approve or reject any nomination.

10. Where the National Assembly approves the
nominees, the Speaker shall forward the names of the
approved persons to the President for appointment.

11. The President shall, within twenty one days of the
receipt of the approved nominees from the National
Assembly, by notice in the Gazette, appoint the chairperson
and members.

12. Where the National Assembly rejects any
nomination, the Speaker shall, within three days,
communicate the decision of the National Assembly to the

President to submit a fresh nomination.

13. Where a nominee is rejected by the National
Assembly under paragraph 12, the President shall, within
seven days, submit to the National Assembly a fresh
nomination from amongst the persons shortlisted and
forwarded by the selection panel under paragraph 7.

Period to submit
application.

Publication of the
names of all
applicants.

Shortlist to be
forwarded to the
President.
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14. The selection panel may, subject to this section,
determine its own procedure for the conduct of business
and affairs.

15. The appointments to the Commission-

(a) shall be done in a fair, transparent and competitive
manner based on merit, suitability and
competence;

(b) shall take into account the values and principles
under Articles 10, 27 and 232 of the Constitution;

(c) shall ensure that not more than two-thirds of the
members are of the same gender; and

(d) shall observe the principle of regional and ethnic
balance and shall have regard to the principle of
fair representation for persons with disabilities.

16. Despite the foregoing provisions of this Schedule,
the Cabinet Secretary may by notice in the Gazette, extend
the period specified in respect of any matter under this
section by a period not exceeding twenty-one days.

Procedure for the
selection panel.

Principles to be
observed while
making
appointments to
the Commission.

Extension of
period by the
Cabinet Secretary.
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SECOND SCHEDULE (s.13)
OATH/AFFIRMATION OF OFFICE OF
CHAIRPERSON/MEMBERJSECRETARY

T T——— having been appointed (a Chairperson of / a Member
of /a Secretary to) the National Cohesion and Integration Commission
under the National Cohesion and Integration Act, do solemnly
(swear/declare and affirm) that I will faithfully and fully, impartially and
to the best of my ability, discharge the trust and perform the functions and
exercise the powers devolving upon me by virtue of this appointment
without fear, favour, bias, affection, ill-will or prejudice. SO HELP ME
GOD.

Sworn/Declared by the

------------------------------------------------------

-----------------------------------

Chief Justice
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THIRD SCHEDULE

(s.21) .

PROVISIONS AS TO THE CONDUCT OF BUSINESS AND AFFAIRS

OF THE COMMISSION

1. (1) The Commission shall meet not less than four
times in every financial year and not more than four months
shall elapse between the date of one meeting and the date
of the next meeting.

(2) Meetings of the Commission shall be held on such
date and at such time as the Commission shall decide or, in
the absence of such decision on a date and at a time
determined by the Chairperson in consultation with the
Secretary.

2. The Chairperson shall, on the application of at
least thte. of the members, convene a special meeting of
the Commissior.

3. The quorum for the corduct of business at a
meeting of the Commission shall be five members.

4. The Chairperson shall preside over every meeting
of the Commission and in the absence of the Chairperson,
the members present shall elect one of their number who
shall with respect to that meeting and the business
transacted thereat, have all the powers of the Chairperson.

5. Unless an unanimous decision is reached, a
decision on any matter before the Commission shall be by a
majority of votes of the members present and in the case of
an equality of votes, the Chairperson or the person
presiding shall have a casting vote.

6. Subject to paragraph 3, no proceedings of the
Commission shall be invalid by reason only of a vacancy
among the members thereof.

7. (1) The common seal of the Commission shall be
authenticated by the signature of the Chairperson and the
Secretary and any document required by law to be made
under seal, and all decisions of the Commission may be
authenticated by the Chairperson and the Secretary.

(2) In the absence of either the Chairperson or the
Secretary in any particular case or for any particular matter,
the Commission shall nominate one member to authenticate

Meetings
generally.

Special meetings.

Quorum.

Presiding of
meetings.

Decisions.

Invalidity of
proceedings.

Common seal.
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the seal of the Commission on behalf of either the
Chairperson or the Secretary.

(3) All instruments made by and decisions of the
Commission not required to be under seal may be
authenticated by the Chairperson and the Secretary.

8. The Commission shall cause minutes of all
proceedings of its meetings to be entered in books kept for

that purpose.

Minutes.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of the Objects and Reasons for the Bill

The principal object of this Bill is to provide for a co-ordinated
structure for cohesion and peace building and in Kenya. Further, the Bill
seeks to align the Act with the present constitutional dispensation and
structure of government by repealing the National Cohesion and
Integration Act (No.12 of 2008) whose enactment was before that of the
Constitution.

Part I (clauses 1-3) provides for the preliminary provisions.

Part II (clauses 4-30) provides for the establishment, functions and
powers of the Commission.

Part III (clauses 31-37) provides for funds of the Commission.

Part IV (clauses 38-48) provides for discrimination and negative
ethnicity.

Part V (clauses 49-71) provides for complaints, investigations and
enforcement.

Part VI (clauses 72-83) provides for miscellaneous provisions.

Part VII (clause 84) provides for delegated legislation.

Part VIII (clauses 85-90) provides for transitional provisions.
Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary and the
Commission. It does not limit any fundamental rights and freedoms.
Statement that the Bill concerns county governments

The Bill concerns county governments in terms of Article 110 of the
Constitution.

Statement that the Bill is a money Bill, within the meaning of Article
114 of the Constitution

This Bill is a money Bill within the meaning of Article 114 of the
Constitution. :

Dated the 9th November, 2023.

ADAN HAJI YUSSUF,
Chairperson, Committee on National
(Cohesion and Equal Opportunity.
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