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1.0 PREFACE

On behalf of the Departmental Committee on Justice and Legal Affairs and
pursuant to the provisions of Standing Order No. 199, it is my pleasure and
duty to present to the Housc, the Committee’s Report on the Victim Protection

Bill, 2013.

1.1 COMMITTEE MEMBERSHIP

The Committee on Justice and Legal Affairs was constituted by the House on
Thursday 16" May, 2013 comprising of the following members:
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Hon.
Hon.
Hon.
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Hon.

Samucl Chepkong’a, M.P. ~Chairperson
Priscilla Nyokabi, M.P.  —Vice Chairperson
Njoroge Baiya, M.P.

Muriithi Waiganjo, M.P.
Ndirangu Waithenya, M.P.
Florence Kajuju, M.P.

Kang’ata Irungu, M.P.

Benson Mutura, M. P.

John Njoroge Chege, M.P.
William Cheptumo, M. P.
Mohamed Abdi Haji, M.P.
Kangongo Bowen, M.P.

Sammy Kocch, M.P.

Moscs Cheboi, M. P.

Paul Bii, M.P.

Charles Gimosce, M. P.

Johanna Ng'cno, M.P.

Boniface Otsiula, M.P.

David Ouma Ochicng, M.P.

Neto Agostinho, M.P.

Kaluma Pcter, M.P.

Fatuma Ibrahim Ah, M.P.

Ben Momanyi Orari, M.P.

T. J. Kajwang’, M.P.
(Bishop)Mutua Mutemi, M. P,
Olago Aluoch, M.P.

Christine Oduor Ombaka, M.P.
Munuve G. Mati, M.P.
Mwamkalc William Kamoti, M.P.

The Departmental Committee on Justice and Legal Affairs derives its mandate
from provisions of standing order 216 (5) which outline functions of the

Committee as being:
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a)To investigate, inquire into, and rcport on all matters rclating to the
mandate,management,activitics,administration,operations and estimates of the
assigned ministries and departments;

b) To study the Programme and policy objectives of ministrics and departments

and the effectiveness of their implementation;
¢) To study and review all the legislation referred to it;

d) To study, assess and analyze the relative success of the ministries and
departments mcasured by the results obtained as compared with their stated

objectives;

¢) To investigate and inquire into all matters relating to the assigned ministries
and departments as may be deemed necessary, and as may be referred to it by
the House or a Cabinct Secretary;

f) To vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve, except those under Standing Order
No0.204 (Committec on appointments); and

g) To make reports and rccommendations to the House as often as possible,
including reccommendations of proposcd legislation.

In accordance with Second Schedule of the Standing Orders, the Committee is
mandated to consider:-

a) Constitutional Affairs

b) The administration of Law and Justice
c) The Judiciary

d) Public prosccutions

¢) Elections

f) Ethics, Integrity and anti-corruption and
g) Human rights.

1.3 COMMITTEE MEETINGS

The Committec held sittings during which the Victim Protection Bill, 2013 was
considered in accordance with the standing orders of the National Assembly.
The Committece also received Memoranda from interested parties.
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The Victim Protection Bill, 2013 was rcad a first time on 1% February, 2014
and was committed to the Committee foe consideration. The Committee needed
sufficient time to consult stakcholders and thus did not proceed and report as
cxpected. This Report contains two sct of Bills proposed by the Committee for

consideration and approval by the Housc.

Finally it is now my pleasant duty and privilege, on behalf of the Departmental
Committec on Justice and Legal Affairs, to introduce this report to the House
for consideration and passage.

THE VICTIM PROTECTION BILL, 2013

Consideration by the Committee

Pursuant to article 118(1) (b) of the Constitution and standing Order 127(3) of
the National Assembly, the Committce through the office of the Clerk of the
National Assembly reccived Memoranda and oral presentations from Federation
of Women Lawyers and the Witness Protection Agency.

RECOMMENDATIONS

That the Victim Protection Bill be amended and renamed the Protection, Rights
and Welfare of Victims of Offences Bill, 2014.

All the Provisions of Victim Protection Bill, 2013 have been adequately
captured and improved under the proposed Protection, Rights and Welfare of
Victims of offences Bill, 2014.

SIGNED

Hon. Samuel Chepkong’a, MP
(Chairperson)

Committee on Justice and Legal Affairs
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL,

REMARKS.

Long title

Amend to read

A Bill for AN ACT of Parliament to give effect to Article 50(9) of
the Constitution: to make provisions for the Protection, rights and
welfare of victims of offences and for connected purposes.

The use of the
word protection
is likely to cause
confusion with
the  protection
envisaged under
the Witness and
Victim

protection Act.
We recommend
that the Word
“Protection” be
deleted and the
Title to be ™ights
and Velfare of
Victims >f
iffences el

‘.}f—;bl‘_"'

PART

1.PRELIMINARY,

Short Title.

Section 1. Title of the Bill is amended to read:-

The Protection. Rights and Welfare of Victims of Offences Act,
2014.

To conform to
article 50 (9) of
the constitution.
We propose the
word
“Protection™ be
removed as
indicated above
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

No. 8 of 2001.

place of safety” means any institution, hospital or other
suitable place the occupier of which is willing to accept the
temporary care of a vulnerable victim:

“restorative justice” includes—

(a) the promotion of reconciliation, restitution and
responsibility through the involvement of the
offender, the victim, their parents, if the victim
and offender are children, and their communities:

(b) a systematic legal response to victims or immediate
community that emphasizes healing the injuries
resulting from the offence;

“Spouse” Delete the definition of spouse and replace it

with the following definition:- Spouse means a husband or
wife

"victim" means any natural persons who suffers personal
injury, loss or damage as a consequence of an offence;

the marriage Act

To comply with
the definition
under The
Marriage Act
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(b) whether the perpetrator
of the crime has been
identified, apprehended,
prosecuted or convicted; -
and

Not provided for -New definitions

“crisis intervention” means the provision of emergency
psychosocial care to traumatized victims so as to help
them return to an adaptive level of functioning and to
prevent or mitigate the negative impact of psychological
and emotional trauma;

“Community service” refers to instances where the
offender performs some community service under the
Community Service Orders Act, 1998.

“Council” means the National Council for Victims of
Offences established under section 38:;

“Director” means the Director of Victim Services.

“dependant” has the meaning assigned to it under the Law
of Succession Act, 1972;

“financial restitution” means payment of money by the
offender to the actual victim of the offence;

“financial community restitution” refers to payment of
money by the offender to community programs;

“health professional™ refers to a nurse registered under
section 12(1) of the Nurses Act or a clinical officer
registered under section 7 of the Clinical Officers Act or a
medical practitioner registered in accordance with section
6 of the Medical Practitioners and Dentist Act and includes
a registered counseling psychologists and recognized




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Not provided for —-New definitions

physical therapist;

“individual service restitution™ refers to where the
offender with the victims consent, performs a service to
the actual victim which may include the repair of damage
to the victim's property through work:;

“immediate family” means the victim's spouse, children,
parent, grandparent, stepchild, stepsister, stepbrother, or
stepparent and, where the victim is a child, the guardian;

“injury” means actual bodily harm, emotional distress,
trauma, pregnancy resulting from sexual assault, mental or
nervous shock, actual economic loss or loss of property.

“law enforcement officer” means an officer of a law

enforcement agency and includes a probation and prison
officer;

“law enforcement agency” includes—
(a) the National Police Service;
(b) the office of the Director of Public Prosecution;
(c) any other department office or agency of the state
or statutory body that is responsible for

investigating or taking any action in relation to an
offence punishable under any written law.




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Not provided for -New definitions

“rehabilitation™ includes psychosocial intervention:s,
medical treatment, legal aid and social services designed to
restore, to the extent possible, the victims, to their original
status;

“restitution” means the act of restoring the victim, to the
extent possible, to the status prior to the offence resulting
in loss or injury;

“rights of victims” means any rights to which a victim is
entitled under the Constitution, this Act or any other
written law;

“surcharge” means a sum additional to the fine payable by
the offender as provided for under this Act:

“support person”, means an immediate family member, a
social worker or victim of offences officer, or law
enforcement officer or a person designated as such in this
Act;

“trauma” includes physical injury, psychological or
emotional distress;

“trial” includes a proceeding in which a person is
sentenced;

“victim impact statement™ means a statement by the
victim, or where incapacitated, the victim’s representative,
on the psychological, emotional, physical, economic or
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MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

NOTES. 2013.

PART II. Section3—Theobjecisand purposesofthisAct 2. Delete the Section and substitute with Section 3 to read as | To conform
GENERAL areto- “The object of this Act is to improve provisions for | with the
PRINCIPLES.

Objects and
purposes of the
Act.

protection, treatment, rights and welfare of victims”.

Constitution
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

I hevictim




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL

2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

12




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

l13--




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

2013.

Application of the
Act.

Section 5 (1) This Act applies to any person
in Kenya, irrespective of nationality, country of
origin orimmigration status,whos

(a) avictimofcrime
committed within
Kenya; or

(b) Outside Kenya, where
the victim is a citizen
of Kenya.

Insert a new subsection after subsection (2),a new subsection

(3) The rights or welfare of a victim under this Act shall not be
denied to any victim by reason only that similar protection
measures are available under any written law.

To conform to
the Constitution
Article 48

14




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL

2013,

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(2) The Sexual Offences Act, 2006
and the Counter- Trafficking In
Persons Act, 2010 apply to any
person contemplated in subsection
(1), except in so far as this Act
provides for different procedures in
respect of such person.

PART 111.
PROTECTION OF
VICTIMS.

Preliminary
Assessment of
Victims

Delete the whole part, moved to the Witness Protection
Amendment Bill under section 4,5,6,7,9.14.16. and replace with a
new Part lll Sections 25 as shown below to deal with Victims
not under threats.

Protection of
victims under
threats to be
undertaken by
the Witness and
Victim
Protection
Agency.

Re enacted




MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
' NOTES. 2013.
&

Victim Details

under Part Il

16




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Privacy

Security of the
Victim.
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MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

a—prosecuting—agency—shal—refer—the

Aot et o H ac Aonmesy £ o

vITOCUr TS S ST VT OUCY UE\_((\.y LI~

. ; ; ' -

PART Il Not Provided for. Insert a new Part immediately after Part Il above as PART lll Covers the
RIGHTS, RIGHTS, RESPONSIBILITIES AND PROTECTION OE VICTIMS rights,

RESPONSIBILITIES
AND

responsibilities
and protection

PROTECTION of victims in

OF VICTIMS more detail.
Insert a new section to read ;- Covers the

Rights of victims 6. A victim is entitled to all rights and fundamental freedoms rights,

protected under the Constitution or any written law unless
expressly limited in accordance with this Act

responsibilities
and protection
of victims in

more detail.
Limitation of Not provided for Insert a new section to read :- T? conform
rights with the

7. (1) Subject to Article 24 of the Constitution, the rights of a
victim may be limited in the manner and to the extent set
out in this section.

(2) A limitation of a right under this section shall be
reasonable and justifiable in an open and democratic

Constitution

-4
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(b) the right to compensation to the extent that—

(i) the victim does not abet in the commission of
the offence or otherwise be accessory to it with
the intention of benefiting from any
compensation or support services available
under this Act;

(ii) the victim does not falsify information for the
purpose of obtaining any benefits under this
Act; and

(iii)any compensation under this Act takes into
account any awards related to the offences
granted to the wvictim in any other
compensatory process.

(4) Subject to Article 159(2)(c) of the Constitution, a
victim has the right to choose whether or not to
participate in restorative justice to the extent that it does
not go against the requirements of the formal justice
system and is not repugnant to justice and morality.

Responsibility
towards a victim

Clause 13 re enacted

8. (1) The Council shall ensure the establishment of victim
services in all counties and equal access to the services.

(2) Without prejudice to the generality of the foregoing,
all competent authorities shall ensure that every offence
complained of is investigated and, where appropriate,

Responsibility to
establish county
offices to be
undertaken by
the Council
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

()
(d)

considered in determining the conditions of bail
and release of the offender;

have their property protected;

the prevention of the disclosure of confidential
information to the offender or the offender’s
advocate or any other person acting on the
offender’s behalf which can be used to locate,
harass the victim or the victim's family or which
disclose confidential communication made in the
course of medical treatment or other support
services which are otherwise privileged or
confidential by law; and

protection from discrimination in the justice processes and welfare

services.

Rights during the
trial process

Clause 4
Re enacted

10. (1)A victim has a right to—

a) be present at their trial either in person or through a
representative of their choice;

b) have the trial begin and conclude without unreasonable

delay;

¢) give their views in any plea bargaining;

d) have any dispute that can be resolved by the application
of law decided in a fair hearing before a competent
authority or, where appropriate, another independent

Covers the right
to fair trial in
great detail




MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

NOTES. 2013.
and impartial tribunal or body established by law;

e) be informed in advance of the evidence the prosecution
and defence intends to rely on, and to have reasonable
access to that evidence;

f) have the assistance of an interpreter provided by the State
where the victim cannot understand the language used at
the trial; and

g) be informed of the charge which the offender is facing in
sufficient details.

(2) Where the personal interests of a victim have been affected,

the Court shall—

a)permit the victim's views and concerns to be presented and

considered at stages of the proceedings determined to be

appropriate by the Court; and

b) ensure that the victim's views and concerns are presented in a

manner which is not—

i)prejudicial to the rights of the accused: or

ii) inconsistent with a fair and impartial trial.

(3) The victim’s views and concerns referred to in subsection (2)

may be presented by the legal representative acting on their

behalf.
Right to Clause 11 11. (1) A victim has the right to information under Article 35 | Covers the .right
information to information

24




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Re enacted

of the Constitution, this Act or any other written law.

(2) The information referred to in subsection (1) shall be
such information as is necessary for the realization by the
victim of their rights under this Act.

(3) The right to obtain information under this Act shall not
unreasonably delay or prejudice the investigation or
prosecution or affect the safety or security of any person
or in any way, interfere with the course of justice.

(4) The Council shall, in consultation with the Director of Public
Prosecution, make regulations to give effect to this section.

in great detail

Right to submit
information

No. 21 of 2011

Clause 11
Re enacted

12%

a)

b)

(1)A victim has a right to submit any information for
consideration to the—

police or prosecution on a decision whether or not to lay
a charge, or to appeal or withdrawal;

court during plea bargaining, bail hearing and sentencing;
Advisory Committee on the Power of Mercy established
under the Power of Mercy Act, 2011, on the release or
pardon of a convict.
(2) Where a victim gives the information to a law
enforcement officer, the officer shall inform the

victim that the-

(a) information shall be ascertained for submission

Covers the right
to information
in great detail
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

and

(f) costs of necessary transportation and
accommodation suffered or incurred as a result of
an offence

(3) A victim has the right to restitution of any property or
right to property of which the victim is deprived as a result
of an offence in respect of which the victim is entitled to
the rights and remedies specified in this Act.

(4) Where reasonably practicable, the victim shall be
required to present receipts or other evidence to
substantiate the actual loss suffered either by the victim or
through their representative or the victims officer.

(5) The presentation referred to under subsection (1) may
be made in the criminal proceedings and the order for
restitution be enforced in the same manner as a judgment
in the civil proceedings.

Right to privacy
and
confidentiality

Clauses 7 Right to privacy
Re enacted

14. (1) A victim has a right to privacy—

(a) from the media, whether print, electronic or other
types;

(b) from  unreasonable intrusion from health
professionals;

(c) of confidentiality of their communication with

Covers the right
to privacy and
confidentiality in
great detail
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

to the process at any time;

(c) where a process for restorative justice fails, the
criminal trial of the offender shall proceed to final
determination, but without prejudice to the right
of the victim to seek appropriate relief in civil
proceedings.

(d) The process towards restorative justice does not
violate the provisions of Article 159(3) of the
Constitution.
(3) Any agreement for restoration or other redress agreed
between the victim and the offender shall be recorded and
enforced as an order of the Court and may be enforced as a
decree of the Court.

Right to present
the victim's
impact statement

Clause 10
Re enacted

16. (1) A victim has a right to present a victim impact
statement in all cases where the court is to consider victim
protection and welfare.

(2) The statement referred to under subsection (1) shall
also include information on the impact of the offence on
the victim's life and any concerns the victim may have
about their safety.

(3) Despite any other provision set out in this Act, the
victim impact statement shall be prepared by the
investigating officer in consultation with other agencies in
the manner prescribed in this Act.

(4) The victim impact statement shall be presented to court at any

Covers the right
in great detail
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(j) the nature of the offence committed against them;
or

(k) health status:

(2) Where the court or competent authority doubts
whether a victim should be declared a vulnerable victim in
terms of this Act, the court may summon an expert to
appear before it and advise it on the vulnerability of such
a victim.

(3) Upon the declaration that a victim is a vulnerable
victim for the purposes of this Act, the court or competent
authority shall direct that a representative be appointed in
respect of such a victim.

(4) A representative so appointed under this section shall
be summoned to appear before the court or competent
authority on a specified date and time to act as a
representative and shall upon failure to appear as directed,
appear before the court or competent authority to
advance reasons for such failure upon which the court or
competent authority may act as it deems fit.

(5) A victim who is a person considered to be vulnerable
as defined under this Act, shall be accorded all the rights
conferred to them in the Constitution and shall—

(a) receive special consideration from the criminal
justice agencies and victim support service
providers in matters related to victim protection

31




(43

[Ie}ap 1ea43 Ul
Y81 3y} s43n0D

ayl |un Ajges jo adseld B O} PalWWIOd 2q ||eYs
WIPIA PIIYd 3Y) ‘sian18-a1ed 10 ‘suepiend ‘sjuated
ay) yum wipdia 3y aoejd oy yuapnid 3q Jou pinom
1 eyl sieadde 31 pue ‘wipia plIy2 3|qesauna
e 51 alayl awdym ased> e ul Buipisaid 1320
onygnd Aue 10 suonndasold qnd O 1013did
ay) 1o 130 adjod Aue oy sieadde 3 asaym (1) "6l

pajoruUd 3y
(W asnejd

wii2in
PIIYD € JO s1y31Y

J|eyaq J1ay3 uo Suipde aanejuasaidal |esa)
10 uelpiens ‘jualed 3y} aney ‘plyd e Jo ased ayl ul (|)

10 j]eyaq 413y} Uo 198 O} 132140 WIIA 3y} 1sanbau (q)
}J|eYyaq J19y} uo e 0} daneiuasaidal e julodde (e)

—|1Bys widiA 3y) ‘uosiad ul PV siy) 13pun
198 0] 3|ge 10U SI WIDIA 3|qRI3U[NA B SB Palaplisuod uos.tad
B 51 Oym WIPIA B a13ym ‘suoisinoid anoqe ayl audsaq (9)

‘panIasqo
aie Py s.Ualpliyd 9yl ul papioxe sy ayl
||e pue uoneiapisuod junowelted jo si pliy> 3y} Jo
1s3J23ul 153Q Y} 1By} aunsua ‘ppyd e Jo 3se> ayy ul (2)

)oY S1Y} Japun suipla 1oy papiaoad
$)yaUaq 3Y) JO JUSWAO(US 113y} 34nsud O} PauBisap
swesSoud yum J1opang ayy Aq papiaoid aq (q)

£5321AJ3S d1Bj]aM pue

SORIVWIY

1118 IHL OL SLNIWANIWY a35s0dOdd

"€10¢
1118 NOILDILOYUd WILDIA FHL NI $3sNV1D

SILON
TVNIDYVIN




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

No. 8 of 2001

court makes a decision in relation to the matter.

(2) A child victim who is held in any institution shall be accorded
treatment in accordance with the Children’s Act.

Revocation of a
declaration on the
vulnerability of a
victim

Not provided for

20(1) The court or competent authority may, acting on its own
motion or after considering a request of the prosecution, revoke
or vary its decision to declare a victim vulnerable.

(2) The court or competent authority shall, if such revocation or
variation has been made on its own motion, furnish reasons at
the time of revocation or variation.

Rights of a victim
who is an
employee

Clause 24
Re enacted

21 (1) The employer of a person who is a victim shall grant the
victim sufficient time off work to attend the trial of the offender
for purposes of—

(a) testifying;
(b) presenting a victim impact statement;

(c) attending a meeting with the law enforcement
agency personnel at their request in order to assist
in investigations; and

(d) observing the sentencing of the offender.

(2) An employer shall not dismiss, suspend, intimidate,
coerce, impose any financial or other penalty on or
otherwise discriminate against an employee who is a
victim because the employee is absent from work to
appear in court.

To enhance the
penalty for an
employer who
contravenes
subsection 3

L)
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MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

NOTES. 2013.
within thirty days of the receipt of the complaint.
(4) If any complaint is not resolved within thirty days, the
Director shall notify the victim of the reasons for such
delay and the estimated period needed to resolve the
complaint.
(5) The report referred to in subsection (3) shall include any step
taken or recommended to address the complaint.
PART IV.
VICTIM
SERVICES. Seetion-H{h-Any-officer deating-with-a Delete the whole section and replaced by part Il above. Part Il Covers
Mandatory vietishal-provide-the victim-with the rights
information to a | gereraHnfermationrelatingto information in
victim. great detail.
o)t . :
(b)-the rig! I R
systems:
systerm:
{d)-theroleof-lawyersand-other
officers-of thecourt-inthe
case;
(o)-vieH T




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

36




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

No 10 of 1998
Cap 64.
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Information to be
given in
appropriate
circumstances.

38




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Victim Services.

Delete the whole section and replace with a new part as PART IV.
WELFARE, SUPPORT SERVICES FOR VICTIMS.

Covers welfare
support services
in great detail
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

.

PART IV.
WELFARE,
SUPPORT
SERVICES FOR
VICTIMS.

Deals with
welfare, support

services in detail.

Purpose of
support and
welfare services

Clause 9
Re enacted

24(1) In addition to the enforcement of rights provided under
section 23, the Director shall provide support services as may be

Deals with
welfare, support

services in detail.

41



MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.
appropriate.
(2) The services to be accorded to the victims under this
Act shall be accorded so as to assist victims.
(a) deal with physical injury and emotional trauma;
(b) access and participate in the criminal justice
process;
(c) participate in restorative justice to obtain
reparations; Or
(d) cope with problems associated with victimization.
25. In determining whether or not to accord welfare and support
services, the Director shall, where practicable, consider.
Criteria for Clause 9 a) whether the victim reported the offence
determining complained of within a reasonable time;
eligibility for Re enacted

support services

b) the victim's willingness to cooperate in the
investigation and prosecution of the case;

¢) whether the application for welfare and support
services was made within a reasonable time;

d) evidence of loss or injury that makes support
necessary;

e) the impact of the crime on the victim as stated in

42




MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS. Q
NOTES. 2013.
the victim impact statement;

f) the availability of resources required for the service
sought;

g) where compensation is ordered or reparation is
offered the economic status of the offender or of
the estate of deceased offender in relation to the
possibility of compensation or reparation to the
victim;

h) the period during which the service sought by the
victim shall be required;

i) in the event of a trial of the offender, the period
the court takes to conclude the trial;

j) in the event of conviction and sentence of the
offender, the sentence or term of imprisonment
imposed by the court;

k) the health status of the victim; or

) any other information that would influence the
outcome of the application.

Insert a new section immediately after above to To provide
General

provisions on
compensation.

Not provided for

26(1) A victim shall seek compensation in the first instance by
instituting proceedings personally against the offender or, in the
case of a deceased offender, against the deceased’s estate.

procedure on
applications for
compensation




MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

(2). A victim is entitled to receive interest on compensation

awards from the date of the crime to the date of payment in full.
Award of Insert a new section immediately after above to

Compensation by
court.

Not provided for

27.The court may award compensation under this Act and such
compensation may include financial compensation for expenses
incurred as a result of the loss or injury resulting from the offence
complained of.

Award of
compensation by
the offender.

Clause 14

Re enacted

Insert a new section immediately after above to

28.(1) A victim may apply to the court before which the offender
is convicted for an order that the convicted offender pay
compensation to the victim for the loss or injury suffered by the
victim as a result of the offence.

(2) The court may make a compensation order for an
amount to be paid by the convicted offender as a result of
the loss or injury.

(3)The compensation referred to in subsection (2) may
include—

(a) financial compensation for expenses incurred as a
result of the loss or injury resulting from the
offence complained of; or

(b) general damages for pain, suffering and loss of
amenities.

(4)Where compensation is payable to a dependant of a

Covers the right
of compensation
in great detail

44




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

deceased victim, such compensation may include—
(a) expenses incurred as a result of the victim death:
(b) loss of earnings of the deceased; and
(c) provision for the victim's dependants.

(5) In determining the amount payable in compensation
under this Act, the court shall consider the degree, if any,
to which the victim contributed to the loss or injury in
relation to which the compensation is sought.

(6) Where a compensation order is made against more
than one convicted offender, the order may provide for—

(a) separate liability according to the offenders’ direct
and material contribution to the injury; or

(b) joint liability of more than one convicted offender
for an amount payable under the order.

(7) Before an application to a court for compensation
order against a convicted offender is determined, the
offender shall be notified of the application and award.

(8) Where money belonging to the convicted offender has
been deposited with the court or a competent authority
during the investigation or proceedings for the relevant
offence, the court may order it to be applied towards the
payment of an amount owing under the compensation
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(a) within three years from the date of the conviction;
(b) where the victim is a minor,
(c) within three years after the minor attains the age

of majority; or within such time as the Court may
direct.

Compensation or
restitution orders
not part of a
sentence.

Not provided for

Insert a new section immediately the above.
31. A compensation or restitution order made by a court against a
convicted offender—

(a) is in addition to any other sentence or order the
court may make against a person; and

(b) is not, for any purpose, to be taken to be part of a
sentence passed against the person.

Application for
compensation or
restoration

Clause 14

Re enacted

32.(1) A victim may apply for restitution of property by the
offender in the manner prescribed by regulations made under
this Act.

(2) Without prejudice to the generality of subsection 1,
the right to restitution protected under this Act includes
the—

Victim Restitution

Delete the section and substitute with a new section.

Covers the right




MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

33.(1) A victim may apply for restitution of property by the
offender in the manner prescribed by regulations made under this
Act.

(2) Without prejudice to the generality of subsection (1), the right
to restitution protected under this Act includes the—

(a) return of moveable to immoveable property; and

(b) repair of damaged property;
3)In addition to restitution under this section, the court may
order any or all of the following—

(a) financial compensation;

(b) payment of money to the community service
orders programme;

(c) performance of any service by the offender under
any community service programme; and

(d) payment of fines imposed and collected for the
purpose of deposit in a fund for victim
compensation and support services.

4)All monies paid or property collected as compensation or
restitution under this Act shall first be applied to pay the amount
ordered as restitution or compensation to the victim.

34.(1) The Court shall where applicable, impose compensation
order as both a fine and restitution.

to restitution in
great detail
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MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

(2) Where the Court orders payment of both a fine and

compensation, the enforcement of the compensation order shall

rank in priority.

(3). In every case, the enforcement of an order for compensation,

restitution or restoration shall be governed by the Civil Procedure

Rules.
PART V VICTIM To provide for
PROTECTION the
TRUST FUND.

Establishment of
the Fund.

Sources of funds

The whole part to be deleted and substituted by PART V Namely
The Administration and management, structures for the
Protection Rights and Welfare of Victims of Offences under the
management of the Director in consultation with the National
Council.

Appointment of
the Director and
the functions of
the Director
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MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

{2yFhe Beard-of Frusteesmay-rRake-payrments
P eutefthefundfor-

Victim surcharge
levy.

Board of Trustees
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

PART V.
ADMINISTRATIO
N AND
MANAGEMENT

Sl
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

level; and

(d) meets the requirements of leadership and integrity
set out in chapter six of the Constitution.

(3)The Director holds office for a term of three years and is
eligible for re-appointment for one further term of three years
based on satisfactory performance.

(4)The Director may be removed from office on the
recommendation of the Board on any of the following grounds—

a. inability to perform the functions of the office
arising out of physical or mental incapacity;

b. gross misconduct or misbehaviour; or
¢. Incompetence or negligence of duty.

(5) Before the Director is removed under subsection (4), the
Director shall be given—

(a) sufficient notice of the allegations made against
them; and

(b) an opportunity to present their case against the
allegations, either in person or by a legal
representative.
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(i)

()

(k)

(0

provide information to the public about this Act
using pamphlets, notices, electronic distribution or
any other medium that in the opinion of the
Director, will effectively communicate the
information to the public;

to assist with the preparation and filing of victim
impact statement;

to facilitate players in the criminal justice system
and non state actors in providing services to the
victims to promote the implementation of this Act;

establish administrative structures to efficiently
facilitate successful operationalization of this Act;

(m)to monitor and evaluate programmes aimed at

(n)

victim support services;

establish and maintain a database of welfare
support services; and

o) to perform such other functions as may be
p

specified under any written law; and

(2) The Director shall at the end of each financial year
submit a report to the Cabinet Secretary that includes a
summary of the following—

a)

the complaints received from victims in that




MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

NOTES. 2013.
financial year;
b) how the complaints were addressed; and
¢) any comments received from victims.
PART VI VICTIM 191} There-is-established-a- board-to-be Delete the whole PART and substitute with. National Council
PROTECTION kﬂeWH—aHhe—\AeHm%e%eet-rewBeafd—as—a 38. (1). There is established the National Council for Victims of | for Victims of
BOARD. bedy-unincorporated Offences. Offences
) replaces the
Establishment of {2 the Board-shattconsistof (2) The Council shall comprise of— Board .
the Board. tayachairpersonappointedby
the Cabinet Secretary: (a) Attorney-General;
by € _[ FRcipa Seaet.aly of the (c) Chief Registrar of the Judiciary;
Ministry—for—the—time—being
'Eiﬁ o ble ; I.E' I “atlta';l (d) Director of Probation Service;
(e) Director of Children Services;
o she Dandindls ”
Mﬁh’-FPy'—Fef—f-he—H-me—beiﬂg (f) Director of the Witness and Victim Protection
responsible—for—correctional Agency:
sepviees:
(d)-thePrincipat-Secretary—of the (g) Kenya National Commission on Human Rights;
Mini by gk o B
responsible—for—matters (h) Gender and Equality Commission:
e hitd feairs:
telh e Pelerelpal-Seeret » (i) Law Society of Kenya; and
= ‘ (j) Medical Practitioners and Dentist Board.
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MARGINAL
NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

(3) The members of the Council shall elect a chairperson
and a vice-chairperson from among themselves—

(a) at the first sitting of the Council; and

(b) Whenever it is necessary to fill a vacancy of a
chairperson or a vice-chairperson.

(4) The chairperson and vice-chairperson of the Council
shall not be of the same gender.

(5) The members of the Council referred to under
subsection (2) may attend meetings of the Council or
attend to any matter of the Council in person or through
a representative whom they have appointed in writing.

(6) The Director shall be the Secretary to the Council.

39. (1)The Council shall conduct its affairs in accordance with the
regulations prescribed by the Council in consultation with the
Cabinet Secretary.

(2) The Council shall have at least four meetings in every financial
year and not more than four months shall elapse between the
date of one meeting and the date of the next meeting.




MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

Functions of the Board-mayregulateitsownprocedure——
Board.
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PROPOSED AMENDMENTS TO THE BILL.

REMARKS.
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NOTES.

CLAUSES IN THE VICTIM PROTECTION BILL
2013.

PROPOSED AMENDMENTS TO THE BILL.

REMARKS.

Reporting
requirements.




MARGINAL CLAUSES IN THE VICTIM PROTECTION BILL | PROPOSED AMENDMENTS TO THE BILL. REMARKS.
NOTES. 2013.

PART VII. 22. (1) The Council may make regulations Retain the
MONITORING.

Monitoring of
Victim Protection.

regarding procedures to be put in place to
monitor and assess the proper application of
and compliance with this Act.

(2)The regulations contemplated in
subsection (1) may

(a) provide that the
implementation of this Act
be monitored annually or at-
such other interval as may be
prescribed, with the object of
assessing  the  implications,
effectiveness  and proper
application of and compliance
with this Act;

(b)be made after consultation
with the Cabinet Secretary
for the time being
responsible for matters relating
to women and children.

No change Re-number the sections to be 40 with the sub-section.

whole section.

PART VIIL
MISCELLANEOUS

61
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MARGINAL

CLAUSES IN THE VICTIM PROTECTION BILL

PROPOSED AMENDMENTS TO THE BILL. | REMARKS.

NOTES. 2013.
offence;
(b) to attend at a meeting with law
enforcement officers at the
request of those officers to assist
in an investigation or
preparation for the prosecution
of an offence.
(2) A person who contravenes
subsection (1) commits an offence and
is liable on conviction to a fine not
exceeding two hundred thousand
shillings or to imprisonment for a
term exceeding twelve months, or to
both.
Regulations . .
25(1) The C | hall k lat . .
gerge)rally efor t?\uenlcalettersc:rryi:; if\t;efx‘l;eitlfr?; No Changes Retain the whole part but re-number to section 43
provisions of this Act, or for prescribing with the sub-sections.
anything which is to be prescribed under this
Act.
(2) For the purposes of Article 94(6) of
the Constitution—
(a) the authority of the Council to
make regulations under this Act
. 63 ' ' ‘
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