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SINo| Designation

24, [S
S
n

S Value/Principle
Violation i / Action taken
violated
enior Insubordinatif Integrity First warning
uperintendi| on

g Engineer

25. [ Mechanical
Engineer on

Insubordinaty Integrity First warning

26. | ECDE
Teacher

[nsubordinatil Integrity ., Dismissed
on and transparency and
Unaccountab| accountability

ility

50

Impediments in the promotion of National Values and
Principles of Governance

Promotion of National Values and Principles of Governance were
impeded by the following —

fa)

th)
(c)

(d)

fe)

"

6.0

The

Inadequate budgetary allocation for implementation of the
proposed programmes;

Intense lobbying by the public in relation to recruitments
Claims of extortion by the public

Lack of cooperation from complainants (the public) in
providing conclusive evidence for prosecution of cases
relating to extortion/ bribery:

Delay by investigating /enforcing agencies to investigate and
prosecute reported cases.

Litigations by aggrieved staff before conclusion of internal
administrative processes and the long time taken by the
courts to conclude on the same.,

Specific  recommendations and  programs  planned  or
undertaken by the Board towards promotion of National
Values and Principles of Governance

Board planned and undertook the following specific

recommendations and programs aimed at promoting National Values
and Principles of Governance

fa)

h)

(e}

(d)

Induction of state and public officers joining the County
Public Service on Values and Principles of Governance;

Enhanced collaboration with the County Anti-Corruption
Committee in promotion of National Values and Principles of
Governance;

Provided regular advisories to the County Executive
Committee  on  dynamic aspects  of Human  Resource
Maunagement and development that enhance the practice of
good Governance:

Provided an alternative communication channels for purposes
of receiving feedback from staff and public on Values and
Principles of Governance in the County public service.

Dated the 4th January, 2021.

MR/2356919

WILLIAM KOECH,
Secretary, Uasin Gishu County Public Service Board.

GAZETTE NOTICE NoO. 12325

THE CAPITAL MARKETS ACT
(Cap.485A)

GUIDELINES ON SHARE BUYBACKS FOR LISTED COMPANIES

IN EXERCISE of the powers conferred by section 11 (3) (d) of the

Capital

Markets Act, the Capital Markets Authority issues the

Guidelines on Buybacks for Listed Companies as set out in the
Schedule.

1. (1) These Guidelines have been issued

for gu

SCHEDULE

Introduction and
iding listed companies that intend to application.

undertake share buybacks.

(2)

A listed company that intends to buy

back its shares shall comply in full with the

provis

ions of the Companies Act. 2015,

Capital Markets Act, and these Guidelines.

2. In these Guidelines, unless the context
otherwise requires —

“distributable  profits™ has the meaning
assigned to it under section 423 (1) of the
Companies Act, 2015,

“listed company” means a company which
has any of its securities listed on a securities
exchange:

“off-market purchase™ means the purchase
of the securities of a listed company made —

(a) outside  an approved  securities
exchange; or

(b) on an approved securities exchange but
is not subject 1o a  marketing
arrangement on the exchange;

“on-market (exchange) purchase”™ means the
purchase of the securities of a listed company
that is made on a securities exchange; and

“treasury shares”™ means the shares of a
listed company that have been bought back by
the listed company from the company’s
shareholders and have not been cancelled.

3. (1) A listed company may only buy back
its shares if the Articles of Association of the
listed company provide for share buybacks.

(2) A proposal to buy back the shares of a
listed company shall be approved by the
sharcholders of the company at a general
meeting of shareholders before the share
buyback is undertaken.

(3) Where a listed company intends to
submit a share buyback proposal to the
company’s shareholders for approval at a
general meeting, the company shall provide
the shareholders with a circular setting out the
terms and conditions of the share buyback
proposal:

Provided that the circular shall first have been

(a) approved by the Authority pursuant to
regulation 63 of the Capital Markets
(Licensing  Requirements) (General)
Regulations, 2002; and

(b) shall have been submitted to the
securities exchange on which the share
buyback  transuctions  shall  be
undertaken by the listed company.

4. (1) The circular contemplated in
paragraph 3 (3) shall disclose all material
information that the sharcholders of the listed
company and the sharcholders™ professional
advisors would reasonably require or expect to
be informed about in order to mauake an
informed  decision on  the proposed  share
buyback transaction.

(2) Despite the generality of subparagraph
(1), the circular shall contain the following
information—

(a) the reasons for the share buybuck:

(b) the number of shares of the listed
company that are intended to be bought
back:

(¢) the method of undertaking the share
buyback including whether or not the
buyback shall be undertaken—

(1) through open market repurchase
programmes  executed  through
tender offers or over a period of
time: or

(1) through on -market (exchange) or
off-market purchases:

(d) the treatment by the listed company of
the shares to be bought back
including —

(i) whether or not the shares bought
back shall be held in treasury or
cancelled: and

(i) where the shares that have been
bought back are intended to be

Definitions

Power 1o undenake

share buyback

Shareholder circular
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held in  treasury, the listed
company shall disclose the current
and future treatment of those
treasury shares:

(e) the price-per-share intended to be paid
by the listed company specifying the
maximum and minimum prices of the
shares  and a  detailed explanation
supporting  the  prescribed  price
including valuation reports,

(f) the mode of financing the share
buyback either being the proceeds from

a fresh issue of shares or out of
distributable  profits  of the listed
company;

(g) whether or not consent for the share
buyback has been obtained from other
relevant parties including bondholders,
regulators and creditors;

(h) a declaration by the directors of the
listed company of the company's
solvency or liquidity based on the
company’s  last  audited  financial
statements that is sufficient to undertake
the share buyback including a statement
that on the date of the shareholder
circular—

(1) the assets of the listed company are
fairly valued;

(i1)  the assets of the listed company are
equal to or exceed the liabilities of
the listed company; and

(1) the histed company shall be able to
pay its debts as they come due in
the ordinary course of business for
a period of twelve months;

the potential impact of the proposed

share buyback on the shareholding

structure of the listed company:

the risk factors and assumptions of the

share buyback transaction;

(k) any related party transaction or
director’s interest in the share buyback
transaction,

(1) the impact of the share buyback on the
listed company’s financial position;

(m)the  period  during  which  the
shareholders’ approval for the share
buyback shall be valid; and

(n} any other relevant information regarding
the proposed share buyback transaction.

5. If a listed company intends to buy back
its shares through off-market purchases, that
company shall submit the draft share buyback
contract to the Authority for approval in line
with the requirements for private transactions in
additon  to  the shareholders’  circular
contemplated under paragraph 3 (3).

6. (1) A listed company that intends to buy
back its shares shall publish. within twenty-four
hours of the board’s resolution approving the
share buyback, and with the approval of the
Authority, a public announcement of the
intended  share  buyback m at least one
newspaper of nationwide circulation and on the
company's website.

(2) The listed company shall submit the
published  public  announcement to the
securities exchange and the exchange shall
publish the announcement on its website.

(3) The announcement shall contain material
information on the share buyback including
the following —

(a) the method of effecting the share
buyback (on-market (exchange)
purchase or off-market purchase):

(b) the minimum and maximum prices of
the shares to be bought back:

(c) the treatment of shares by the listed
company after they are bought back:

(i

(g

Off-market
transactions,

purchase

Publication of notice.

(d) the percentage of the shares o be
bought as a proportion of the issued
share capital of the listed company; and

(e) the transaction advisors advising the
listed company in the share buyback

transaction.

(4) The announcement shall contain a
statement that the listed company shall provide
the sharcholders with a cucular on  the
proposed  share  buyback  seeking  the
shareholders™ approval after the circular on the
share buyback has been approved by the
Authority.

7. If a listed company intends to buy back
its  shares through on-market (exchange)
purchases —

(4) the maximum share buyback price of
the shares to be purchased shall be ten
per cent above the weighted price
average of the shares during the period
of thirty days before the day of the
board resolution approving the share
buyback: and

(b} the minimum share buyback price of
the shares to be purchased shall be the
nominal price of the shares or the
prevailing market price. whichever is
lower, on the date of the board
resolution  approving  the  share
buybuck.

8. A proposal by a listed company to buy
back its shares shall not reduce or contravene
the minimum capital and free float requirement
for continued listing of the company in the
respective market segment under the Capital
Markets (Securities) (Public Offers, Listing and
Disclosures) Regulations, 2002, and any other
additional free float requirements that may be
introduced by the Authority.

9 (1) If a proposal to buy back shares
relates to a class of shares of the listed
company, the shares to be bought back by the
company back shall not exceed ten per cent of
the total issued shares of that class in a given
financial year:

Provided that the Authority may consider
waiving this limit on the written application of
the listed company.

(2) If a listed company opts to keep the
shares bought back in treasury, the treasury
shares shall not exceed ten per cent of the total
issued shares of that class,

(3) Where a listed company proposes o
reissue treasury shares, including any reissue
to employee share ownership schemes of the
company, the company shall seek the approval
of the company’s shareholders and Authority
pursuant to the Capital Markets (Securities)
(Public  Offers, Listing and Disclosures)
Regulations, 2002, before reissuing  the
treasury shares.

10. (1) The volume of the shares purchased
by a listed company on any single day may not
exceed twenty-five per cent or the limit
prescribed by the Authority.

(2) The limit under subparagraph (1)—

(a) shall be based on the liguidity of the
shares in the market of the average
daily trading volume for the four
calendar weeks preceding the week of
the purchase; and

(b) shall not be executed as to
significantly  adversely affect the
liguidity of the shares in question.

(3) The share buyback shall not be effected
during pre-open session of trading of the
shares of the listed company.

(1) A listed company that undertakes a
share buyback shall disclose to the securities
exchange the details of the buyback transaction

On-market (exchange)
purchases

Minimum capital and
free tloat requirements.

Share buyback relating
1o 4 class of shares and
treatment  of  treasury
shares

Volume of shares to be
purchased.

Listed company must
make
share buybacks to the

disclosure  on
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immediately after the buying back of the shares sccurity exchange attached to the shares owned by
and the disclosure shall be published on the independent sharcholders.
security exchange's website. 16.1f a share buyback transaction triggers Capital Markets
(2) The disclosure under subparagraph (1) the percentage shareholding limits that may (Takcovers and
shall include information on  the listed lead to u takeover of the listed company, the Mergers) Regulations.
company, the number of shares that have been Capital  Markets (Takeovers and  Mergers) 2002 to apply
bought back. the price per share of the shares Regulations, 2002, shall apply
that  have been bought back, and the 17.(1) A listed company shall comply with Listed  company  to
percentage of the free float after the shares the corporate governance requirements, listing  comply with applicable
have been bought back. obligations and all relevant written laws and  laws and regulations
12, A listed company shall — Duration of a buyback Regulations of Kenya as may be applicable
programme during the share buyback process.
(a) complete  the share buyback within (2) A listed company undertaking share
period not exceeding eighteen months buyback shall ensure that 1, 1ts directors,
from the date of the shareholder shareholders, connected persons, and persons
resolution approving the share buyback acting in concert with the company or its
proposal; and directors, do not commit any offences relating
(b) separate the share buyback programmes to market abuse or insider dealing during the
by u period of three hundred and sixty- share buyback.
i Dated the 7th October, 2021
13.(1) A listed company shall not undertake Prohibition,
a share buyback transaction— cancellation or THOMAS KIBUA, WYCKLIFFE SHAMIAH,
suspension  of  share Acting Chairperson, Chief Executive Officer,
buybacks. Capital Markets Authority Capital Markets Authoriy.

(a) during the period of fourteen days
before the publication of the company’s

half-yearly  or  annual  financial GAZETTE NOTICE NO. 12326
statements; or
(b) after it has become aware of any THE STANDARDS ACT

material information which has not been
made public which, if disclosed, could
affect the price of the company’s shares.
(2) A share buyback may be cancelled or

(Cap. 496)

DECLARATION OF KENYA STANDARDS

suspended 1f — PURSUANT to section 9 (1) of the Standards Act. the National
(a) material  information 15 announced Standards Council declares the specifications or codes of practice
within fourteen days before the buyvback appearing in the schedule hereto to be Kenya Standards with effect
being conducted; or from the date of publication of this notice.
(b) if the listed company deems it fit in the ) N ) : ) ;
Eircimsneay: Number Title of Specification or Code of Practice

Provided that the cancellation or suspension is
done within a reasonable time before the

Chemical

effective date of the buyback transaction. KS EAS 985-1:2020 Kenya Standard — Hermetic storage bags
_ . ) — Specification —  Part 1. Woven
14, (1) A listed company that undt?rmkn,s a4 Reporting and polypropylene outer bag, First Edition
share buyback transaction shall submit to the disclosures. .
Authority daily reports on the share buyback KS EAS 987-1:2020 Kenya Standard — Glass containers —
transaction undertaken and the treatment of the Specification — Part 11 Boules for
shares  acquired by the listed company carbonated and non-carbonated drinks, First
including reports on the price and volume of Edition
shares bought back and any treasury shares sold KS EAS 984-1:2020 Kenya Standard — Packaging ancillary
by the company. materials — Specification — Part 1: Single-
(2) A listed company that undertakes share sided pressure sensitive adhesive tapes, First
buyback transactions shall disclose in its Edition
annual report any share buyback transactions BN ) . .
undertaken in the year to which the report KS EAS 986:2020 Kenya : St‘.uulfud = Inr!uhlg -.rlg{(l p];l_\‘ll(.'
relates and the treatment by the company of I1r.'ru.1|:l:c grain silo — Specification, First
the shares bought back. Edition
I5. If. after a share buyback, the listed De-listings and KS EAS 849:2021 Kenya Standard — Silk (sheen) emulsion
company that buys back its shares proposes to privatisations 1o be paint for interior use — Specification, First
de-list its shares from the securities exchange approved by Edition
or the company 1s privatised — d de
S/ EOMPpAny: 15.p 2 tcepencent KS EAS 936:2021 Kenya Standard — Gloss solvent borne
shareholders -

paint for interior and exterior use —

(a)  the directors of the listed company and ey 2 .
e Ry Specification, First Edition

any person acting in concert with the

directors shall not be considered to be KS EAS 937:2021 Kenya Standard — Semi-gloss (egg-shell)
independent and shall not be entitled to solvent borne paint for interior and exterior
vote at the meeting of shareholders use — Specification, First Edition

convened to approve the share
buyback proposal; and
(b) the share buyback proposal shall be

KS EAS 998:2021 Kenya Standard — Textured paint —
Specification, First Edition

require to be approved by — KS EAS 999:2021 Kenya Standard — Drop on materials for
(1) at least seventy-five per cent of road marking paint — Specification. First
the votes attached to the shares Edition
owned by mdepcndcpt T
sharcholders that are cast either in _
person or by proxy at a duly KS EAS 4-1:2021 Kcn_v_a" Sllandard — Infamt formula —
convened general meeting: and Specification — Part 1: Formula for normal
(11} the number of votes cast against nutritional use, Third Edition

the resolution shall not be more
than ten per cent of the voles




EXPLANATORY MEMORANDUM ON THE GUIDELINES ON SHARE BUYBACKS
FOR LISTED COMPANIES

GAZETTE NO. 12325

PART 1
Statutory Instrument . Guidelines on Share Buybacks for Listed Companies.
Parent Act : Capital Markets Act, Cap 485A.
Enacted Pursuant to . Sections 11(3) (d) of the Capital Markets Act.
Name of the Ministry : The National Treasury.
Gazetted on : 12" November, 2021
PART II

1. Purpose of Statutory Instrument

Share buybacks refers to the acquisition by limited companies of its own shares. The concept was
introduced in Kenya pursuant to Part XVI of the Companies Act, 2015 (the Companies Act) to
provide limited companies with a unique opportunity to consider this option as an additional
strategy for limited companics wishing to re-invest in themselves.

[n a typical share buyback transaction, a company buys back its shares and then cancels them and
the amount of the company’s issued share capital is diminished by the nominal value of the
cancelled shares. This effectively leaves the remaining sharcholders with larger stakes in the
company.

Part XVI of the Companies Act contains general procedures to be applied by any limited
company intending to acquire its own shares either through a market purchase or an off-market
purchase. Specifically, Division 3 gives limited companies that have a share capital powers to
purchase its own shares including redeemable shares subject the requirements thereunder,' and

any restriction or prohibition in the company’s articles.

In addition to the prescriptive requirements under the Companies Act, the Capital Markets
Authority (the Authority) has developed additional Guidelines that will further apply to Companies
listed at the Securities Exchange. The Guidelines provide additional disclosure requirements that
must be complied with to fully operationalize the share buyback regime for companies listed on

! Companies Act, 2015. Sce sections 447 to 451.



the bourse coupled by the need to protect investors while at the same time ensuring liquidity in the
market.

2. Legislative Context

The Guidelines on Share Buybacks for Listed Companies are made pursuant to section 11(3) (d)
of the Capital Markets Act, Cap 485A Laws of Kenya (the Act), which empowers the Authority
to issue Guidelines on matters within its jurisdiction for purposes of carrying out its objectives
under the Act. The Guideline is divided into the following parts:

Part I: Provides for the introduction and application of the Guidelines. It explains the nexus
between the Guidelines and the Companies Act, 2015 and requires that companies undertaking a
share buyback comply with both picces of legislation.

Part II: Provides for the powers to undertake share buybacks by companies. It requires listed
companies to ensure that their Articles of Association have a provision empowering them to
undertake share buybacks. With regards to the sharcholders, the Guidelines requires listed
companies to seek for authorization to undertake a buyback from its shareholders in a general
meeting and the submission of the shareholder circular to the shareholders, the Authority and the
Securities Exchange.

Part III: Gives detailed requirements of what must be disclosed in the shareholder circular.

Part I'V: Provides for off-market purchase transactions. Requires the submission of the draft share
buyback contract together with the sharcholder circular to the Authority for approval in line with
the requirements of private transactions.

Part V: Requires the timely publication of notice by a company intending to undertake a share
buyback. It also provides for the disclosures to be made in the public notice.

Part VI: Provides for on-market (Exchange) transactions. Specifically, it provides for the
maximum and minimum buyback price.

Part VII: Provides for the minimum capital and free float requirement. The part specifically
highlights that share buyback transactions ought not to reduce or breach the minimum capital and
free float requirement for continued listing of the company on the respective market segment under
the Capital Markets(Securitics) (Public Offers, Listing and Disclosures) Regulations, 2002.

Part VIII: Addresses share buybacks relating to a class of shares and the treatment of treasury
shares. It requires for the general rule that, where share buyback relates to a class of shares, the
buyback ought not to exceed 10% of the total issued shares of that class in a given financial year.
On treasury shares, it gives companies the option to keep the shares bought back in treasury

(%]



provided they do not exceed 10% of the total issued shares of that class and allows companies re-
issue the treasury share pursuant to seeking approval from the Authority.

Part IX: Provides for the volume of the shares purchased. It limits the volume of shares that can
be repurchased on any single day to a certain percentage.

Part X: Requires listed companies that undertakes a share buyback to make certain disclosures of
the details of the buyback transaction to the Securities Exchange and publication of the same on
the on the website of the Exchange.

Part XI: Provides for the maximum period for undertaking a share buybacks. The part also
requires companies to separate its buyback programs by a period of 365 days.

Part XII: Provides for Conditions for undertaking, cancelling or suspending share buybacks.
Prohibits companies from undertaking a share buyback during the period of two (2) weeks prior
to the publication of its half-yearly or annual financial statements; or after it has become aware of
any material information which has not been made public, which if disclosed, could affect the
price of the shares. Also provides that a repurchase cancelled or suspended if material information
is announced within 14 days prior to the buyback.

Part XI1I: Provides for reporting and disclosures obligations. It requires companies that undertake
a repurchase to avail reports to the Authority on a periodic basis and provides for what should be
contained in the reports.

Part XIV: Provides the procedure for approval of delisting’s and privatizations by independent
shareholder in the event a share buyback triggers such.

Part XVI: Provides for the applicability of the Capital Markets (Take-overs and Mergers)
Regulations, 2002 In the event a proposed share buyback breach the limits that may trigger a
takeover.

Part XVII: Requires compliance with laws and regulations that may be applicable to share
repurchase transactions.

3. Consultation

The Authority published a public notice in the daily newspapers requesting for comments from
stakeholders and the general public between 30™ June, 2020 and 3 1st July, 2020. The Comments
received were reviewed and considered in the refinement of the Guidelines. The public notice and
stakeholder engagement matrix are attached hereto.

4. Impact
4.1 The Impact on Fundamental Rights and Freedoms



The Share Buyback Guidelines seek to enhance fair treatment of shareholders and market integrity
in share buyback transactions by promoting transparency and accountability.

4.2 The impact on the Private Sector

The Guidelines seek to provide additional guidance to listed companies to ensure that their right
to share buybacks is not abused. It also seeks to achieve market stability.

3.3 The impact on the Public Sector

The Guidelines seek to promote investor protection and fair treatment of shareholders in a bid to
bolster market confidence.

3.4 Impact Assessment

The Guidelines seek to promote market integrity by balancing the rights of companies to undertake
share repurchases and the rights that accrue to shareholders.

5. Monitoring and review

The implementation of the Share Buyback Guidelines will be done through the approval and
supervision processes whenever listed companies seeks approval from the Authority to undertake
a share repurchase.

6. Contact

The Chicf Executive

Capital Markets Authority

Embankment Plaza, 3" Floor, Longonot Road, Upper Hill
P.O. Box 74800-00200,

NAIROBI

Tel: +254-20-2264900, 2221910, 2226225
Website: www.cma.or. ke




PUBLIC NOTICE

THE CAPITAL MARKETS ACT (CAP 485A)
DRAFT GUIDELINES ON SHARE BUYBACKS

FOR LISTED COMPANIES

The acquisition by limited companies of their own shares was introduced in Kenya pursuant to the Companies Act, 2015

(the Companies Act) to provide limited companies with a unique opportunity to consider this option as an additional

strategy for them to re-invest in their operations

Part XVI of the Companies Act contains general procedures to be applied by any limited company intending to acquire
its own shares either through a market purchase or an off-market purchase

In addition to the requirements under the Companies Act, the Capital Markets Authority pursuant to Section 11(3) (d) of
the Capital Markets Act, Cap 485A has developed draft Guidelines on Share Buybacks by Listed Companies, 2020 that
will apply to companies listed at the Nairobi Securities Exchange. The draft Guidelines provide additional requirements
for share buyback transactions by listed companies, including disclosures, approval requirements and timelines

The Guidelines seek to enhance investor protection, promote liquidity and ensure transparency in share buyback trans-

actions

I rdance with Section 12A(3) of the Capital Markets Act, the Authority now invites stakeholders and the general
public to submit comments on the proposed Guidelines on Share Buybacks for Listed Companies, available on
www.cma.or.ke.

Kindly submit your comments by July 31, 2020 to:

The Ag. Chief Executive
Capital Markets Authority
P.O. Box 74800-00200 Nairobi
3“Floor, Embankment Plaza
Longonot Road, Upperhill
Email: comments@cma.or.ke,

Website www.cma.or.ke
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Management and the Board of
Directors and insiders, as well as
related parties, shall not be allowed
to transact in off-market purchase
transactions except for transactions
related to compensation schemes.

in an off market purchase is
subject to the same process’.

The disclosures in the guideline
suffice.

This whole section should be
expunged from the guidelines.
OTC buy backs for listed securities
should be prohibited.

Refer to comment to guideline 3.2
above.

See comment on 3.2

Off market purchase
transactions—Guidelines require
draft share buyback contract to be
submitted to the Authority.
However, the terms of the contract
must be authorised by a resolution
of the company before the
contract is entered into.

7 Section 457

What is to be submitted to the
Authority is a draft contract and
the accompanying shareholder
circular which must have the
details as provided for under
guideline 3.

Once the contract is approved by
the Authority the same shall be
tabled at the shareholders
meeting.
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FEEDBACK ON COMMENTS AND ISSUES RAISED ON THE DRAFT GUIDELINES
DURING A MEETING WITH THE NATIONAL TREASURY HELD ON 16™ AUGUST 2021

Provision under the
Guideline

Comment/Question

Response

General Guideline

Will the guidelines only be
applicable to listed company or all
companies? Ifit's the former, kindly
amend from ‘company’ to ‘listed
company’

The Guidelines applies to listed
companies. We have amended to
specifically refer to ‘listed
company’ rather than ‘company’.
Guidelines amended

Will the Guidelines fall under legal
notice or gazette notice?

The AG will advise. ]

What public participation
conducted? Any evidence?

The Guideline was exposed to
stakeholders through a 30 days
stakeholder participation and an
additional 2 weeks to allow for
more input.

Evidence of the public
participation is as attached.

What is the legal lifespan of a
Guideline?

The Guideline is a statutory
instrument, and therefore
construed as such with a lifespan
of 10 years.

Consider adding a clause stating
that words used should be construed
within the meaning of the Act.

| Amended accdrdingly_

Provide definitions for new terms if
any.

The Guideline has not included
any new terms.

e e

-

Consider using ‘Nairobi Securities
Exchange’ as opposed to ‘Securities
Exchange’ to be more specific.

Use of the latter term is more
inclusive because the term can be
applied to other Securities
Exchanges that may be licensed in
the near future.

Clause 2: Powers to
undertake a buyback

Kindly clarify on 2.4 and 2.5 0n
submission of the circular to both
the Authority and the Securities
Exchange.

Will both be required to approve? If
so, why? And, which approval will
come first?

2.4 means that the Authority will
be approving is the content of the
circular in accordance with the
requirements of Regulations 63 of
the Licensing General
Regulations.

2.5 on submission of the circular
to the Exchange is an additional

disclosure given the role that the
Exchange places with regards to
listed companies. However, the

Exchange will not be approving |
the circular. ]




Clause 6: On market
(exchange)
transactions

Kindly justify the 10% threshold.

UK has adopted a 5% maximum
whereas South Africa has adopted
a 10% maximum. 10% presents a
fair consideration for effecting a
buyback. In our view, because it is
above the '30-day weighted
average' this threshold allows
enough room as an attractive
offer to existing shareholders.

Further, 10% s in line with the
prescribed price limits in the NSE
trading rules which is as follows;

The daily price movement for an
equity security in a single trading
session shall not be more than
10% of the equity average price as
determined during the previous
session

Clause 8: Share
buyback relating to a
class of shares and
treatment of
treasury shares.

Kindly justify the 10% threshold.

What consideration will the
Authority use to for giving a waiver
under 8.17

8.1: worldwide, having a threshold
limit is a policy decision aimed at
ensuring that the buyback does
not extinguish a certain class of
shares, thus substantially
affecting the free float and
ultimately, liquidity. The limit in
UK and Nigeria is 15%, India 25%
and Singapore 10%.

The Authority settled on the lower
limit of 10%, as the most
plausible, given the levels of
liquidity of the Kenyan market.

8.2: The limit of 10% on the
Treasury Shares has been
prescribed under section 527 of
the Companies act, 2015.

Clause g9: Volume of
shares to be
purchased

Kindly justify the 25% threshold.

The threshold is to ensure that
the stock is not significantly
denied its market liquidity after
the share buyback.

The 25% limit in terms of volume
in a given day was benchmarked
with both UK and US.

To make it inclusive, the provision
further allows the Authority to
review the cap based on liquidity
of the shares in the market to




address challenges that may be
creates for low liquidity counters.

What does ‘significantly affect’ in
this context mean?

This has been drafted in broad
terms to give room for any other
consideration required to ensure
that the buyback does not
adversely affect the liquidity of
the stock in question, thus
triggering a steep rise in its price.

Clause 10: Listed
company to make
disclosure on share
buybacks to the
Securities Exchange

How does disclosure under this
provision differ from the disclosure
through the circular under 2.5?

Disclosures through the circular
under section 2 are intended to
provide shareholders with the
necessary information to
determine whether to approve or
not a share buyback transaction
while those under this section are
to be done after the share
buyback exercise to provide
details on the performance of the
transaction.

Amended to provide better clarity.

Clause 12:
Conditions for
undertaking,
cancelling or
suspending share
buybacks

‘Reasonable time’ is subjective.
Consider providing an actual period
for what will suffice as reasonable
time.

This has been amended to state
that ‘reasonable time' must be
before the effective date of the
buyback transaction.

We may not be able to provide an
actual period because various
events may necessitate the
cancellation of a transaction. This
should be left open and the
reasonableness left to the
requlator to determine as no loss
would be occasioned by any party
other than the company that
cancels the transaction.

Clause 14: Approval
of delisting and
privatization

Kindly justify the percentages

The percentages are to ensure
that the decision to delist/turn the
listed company into a private
entity receives an unequivocal
majority support, with the
Directors of the company (who are
now technically insiders) being
precluded from voting.

Please explain the correlation
between 14(b) (i) and (ii). How are
the percentages complementary?

There is a relationship in that;

75% being the ideal ‘majority vote’
threshold means that a clear
majority needs to support this
decision.
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The 10% minority vote threshold
ensures that empowers the
minority to have their say, with a
10% plus 1 vote implying that the
SBB should not sail through. Given
the implications of a delisting, the
proposal is to ensure that the
decision to delist has
overwhelming support and has
not been instigated by some
insiders who are trying to
secure/protect their interest.

Clause 15:
Applicability of the
Mergers and
Takeover
Regulations.

Kindly clarify on the applicability of
the referred regulation

The Capital Markets (Take-overs
and Mergers) Regulations, 2002
would be applicable if the buy-
back coincidentally/because of
breaking certain clauses of the
SBB guideline leads to a
takeover/merger since the
shareholding after the buy back
may be affected.

Consider paraphrasing the
provisions to make it clear.

Legal team to give feedback
Provisions amended.




