
\
!r r0 W

.J

REPUBLIC OF KENYA
A'.. , :,. .11.. i l

13 tobi.1..,,

!.

r ,r i i 'l,

\

THE NATIONAL ASSEM

TWELFTH PARLIAMENT

FOURTH SESSION .2020

DEPARTMENTAL COMMITTEE ON LANDS

REPORT ON THE CONSIDERATION OF A PETITION BY RESIDENTS OF KARARE
WARD REGARDING COMPULSORY ACQUISITION OF LAND IN MARSABIT
COUNTY BY THE KENYA DEFENCE FORCES

DIRECTORATE OF COMMITTEE SERVICES
CLERK'S CHAMBERS
PARLIAMENT BUILDINGS
NAIROBI OCTOBER.2O2O

i



..t
l

Table of Contents
CHAIRPERSON'S FOREWORD ilt

1.1 Mandate of the Committee v

1.2 Committee subjects .............v

1.3 Oversight v

1.4 Committee Membership......... vt

1.5 Committee Secretariat.... 8

INTRODUCTION..... 9

3.0SUBMISSIONs3.1 Submissions by the Petitioners ...................11

3.2 Submissions by the Cabinet Secretary, Ministry of Defence and Chairperson, National
Land Commission......... ....13

4.0 OBSERVATIONS 15

5.0 COMMITTEE RECOMMEI\DATIONS. 15

I

il



I
t,,

)

CHAIRPERSON'S FOREWORD
The Petition by residents of Karare Ward regarding compulsory acquisition of land in
Marsabit County was conveyed to the House by the Hon Arbelle Malimo,MP on behalf of
petitioners on 2nd July 2020.

In considering the petition, the committee held meetings with the Hon Arbelle Malimo, MP

and representatives of the petitioners on Thursday 20h August 2020, the Chairperson,

National Land Commission and the Secretary Ministry of Defence on Wednesday 23'd

September,2020.

The Committee is thankful to the Offices of the Speaker and the Clerk of the National

Assembly for the logistical and technical support accorded to it during its sittings. The

Committee is also thankful to the Petitioners, the Hon Arbelle Malimo MP, the Chairperson,

National Land Commission, the Secretary Ministry of Defence for the submissions they

made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to

table the Report of the Departmental Committee on Lands on its consideration of the

Petition by
County.

Ward regarding compulsory acquisition of land in Marsabit

Hon. Dr. N MP
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EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by residents of Karare
Ward regarding compulsory acquisition of land in Marsabit County. The Petitioners prayed
that the National Assembly through the Departmental Committee on Lands:

i) Investigates the matter with a view to grant the petitioners their rights; and

iD Make any other further order(s) deemed fit in the circumstances.

The Committee observed that the submissions made by both the Cabinet Secretary, Ministry
of Defence and the Chairperson National Land Commission indicated that the matters raised
in the Petition were pending before the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020.

The Committee also noted Mr.Stephen Lesoroh Gambare. and the Rendile Professional
Association are indicated as Petitioners in the Petition before the Committee and as plaintiffs
in Petition No, 4 of 2020 pending at the Environment and Land Court in Meru.

The Committee also observed that Standing Order 89 provides that no Member shall refer
to any particular matter which is sub judice and amatter is considered to be sub judice when
it refers to active civil proceedings and the discussion of such matter is likely to prejudice
its fair determination.

The Committee further noted that the matters raised in the Petition fall under thl sub judice
rule in accordance to Standing Order 89 as they refer to active civil proceedings and the
consideration of the Petition is likely to prejudice the fair determination of the case.

In response to the prayers by the Petitioners, the Committee recommends that since the
matters raised in the Petition were pending before the Environment and Land Court in Meru
in Constitutional Petition No. 4 of 2020and were therefore sub judice, the Petitioners do
exhaust thejudicial process in addressing the prayers.
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1.0 PREFACE

1.1 Mandate of the Committee
1. The Departmental Committee on Lands is established pursuant to the provisions of

Standing Order No. 216 (1) and (5) with the following terms of reference: -

(i) make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the

assigned Ministries and departments;

(iii) study the programme and policy objectives of Ministries and departments

and the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and

departments as measured by the results obtained as compared with their

stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries

and departments as they may deem necessary, and as may be referred to

them by the House or a Minister.

(vi) study and review all legislation referred to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:

a) Lands

b) Settlement

1.3 Oversight
3. The Committee oversights the Ministry of Lands and Physical Planning; and the

National Land Commission.
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1.4 Committee Membership
4. The Committee membership comprises: -

Chairperson

Hon. Dr. Rachael Nyamai, CBS, MP
MP for Kitui South Constituency

Jubilee Partv

Vice Chairperson
Hon. Khatib Mwashetani, MP

MP for Lunga Lunga Constituency

Jubilee Partv

t

Hon. Benjamin Washiali, CBS,

MP
Member for Mumias East

Constituency

Jubilee Partv

Hon Joshua Kutuny Serem, MP

Member for Cherangany

Constituency

Jubilee Partv

Hon. Mishi Mboko, MP

Member for Likoni Constituency

Oranse Democratic Movement
(ODM)

Hon. Omar Mwinyi, MP

Member for Changamwe

Constituency

Oranse Democratic Movement
(ODM)

Member for Wajir West

Constituency

Jubilee Partv

Hon. Ali Mbogo, MP

Member for Kisauni

Constituency

Wiper Democratic Movement
(WDM)

Hon. Babu Owino, MP

Member for Embakasi East

Constituency

Oranse Democratic Movement
(ODM)

Hon. Caleb Kipkemei Kositany,
MP

Member for Soy Constituency

Jubilee Partv

Hon George Aladwa, MP

Member for Makadara

Constituency

Hon. Ahmed Kolosh, MP
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Orange Democratic Movement
(ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West

Constituency

Jubilee Partv

Hon. John Muchiri Nyaga, MP

Member for Manyatta
Constituency

Jubilee Partv

Hon. Josphat Gichunge

Kabeabea, MP

Member for Tigania East

Constituency

Partv of National Unitv (PNU)

Hon. Lilian Tomitom, MP

Member for West Pokot County

Jubilee Partv

Hon. Owen Yaa Baya, MP

Member for Kilifi North
Constituency

Oranse Democratic Movement
(ODM)

Hon. Patrick Munene Ntwiga,
MP

Member for
Chuka/Igambangombe

Constituency

Jubilee Partv

Hon. Samuel Kinuthia Gachobe,

MP

Member
Constituency

for Subukia

Jubilee Partv

Hon. Teddy Mwambire, MP

Member for Ganze Constitueny

Oranqe Democratic Movement
(ODM)
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1.5 Committee Secretariat
5. The Commiffee secretariat comprises: -

Lead Clerk
Mr. Leonard Machira

Senior Clerk Assistant

Mr. Ahmad Guliye
Clerk Assistant III

Dr. Kefa Omoti
Principal Researcher Oflicer

Ms. Jemimah Waigwa
Legal Counsel I

Mr. Adan Abdi
Fiscal Analyst III

Ms. Winnie Kizia
Media Relations Oflieer III

Mr. Dennis Mawira
Audio Ofricer

Ms. Peris Kaburi
Serjeant-At-Arms
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INTRODUCTION

6. The Petition by residents of Karare Ward regarding compulsory acquisition of land in

Marsabit County was conveyed to the House by the Hon Arbelle Malimo, MP on behalf

of petitioners on 2nd July 2020.

7. The Petitioners wished to draw the attention of the House to the following, that:

Article 63 of the Constitution of Kenya provides for the recognition and

protection of communal land, while the Community Land Act affirms rights

of communities in the administration of community land;

ii. The United Nations (UN) declaration of the Rights of the indigenous people

advocate for free, prior and informed consent in legislative and

administrative measures affecting the indigenous people;

Residents of Marsabit County are predominantly pastoral community, who

depend heavily on existing agro friendly land for the feeding of their

livestock;

oo

lll

iv. Karare Ward being a water catchment during the dry season for the pastoral

communities of Karare, Songa, Loglogo, Kamboye, Leisamis, Kargi and

korr Communities plays a central role in the viability of pastoralism in

Laisamis Sub County;

v. The Community has previously lost 150,0000 acres of land to the lake

Turkana Wind Power project which was compulsorily acquired despite

objection by the community;

ln 2019 the Kenya Defence Forces (KDF)expressed interest in acquiring

2,500 hectares of land in Saku Sub County;

Owing to the environmental sustainability, cultural practices, impact on

availability of pasture for livestock as well as food for residents the

community had proposed acquisition of an altemative piece of land in Kubi

Kalo which was turned down;

On 29th May 2020, the KDF moved into the land with bulldozers to the

contested land despite the objection and protest by the community;

vl

vii
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ix. The compulsory acquisition of the land will result into the loss of livestock
due to malnutrition and related complications and consequent loss of
livelihoods of an estimated 25,0000 households;

x. Consequently, the Govemment will incur additional costs approximated at

Kshs. 144 million in food handouts to the affected residents;

xi. Efforts to have the matter addressed by the relevant authorities including the
County Government of Marsabit and the County Commissioner have been

futile; and

xii. This matter is not pending in any court of law, constitutional or legal body

8. Therefore, the petitioners pray that the National Assembly through the Departmental
Committee on Lands:

i) Investigates the matter with a view to grant the petitioners their rights; and

ii) Make any other further order(s) deemed fit in the circumstances

,
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3.OSUBMISSIONs3.1 Submissions by the Petitioners

g. The Committee held a meeting with the Hon. Arbelle Malimo, MP accompanied by

representatives of the petitionersonThursday 20th August 2020. The Petitioners informed

the Committee that:

10. The land in question is occupied by the Rendille and Samburu communities and is in

Laisamis Sub County and Karare Ward of Saku Sub County within Marsabit County. The

area is arid and semi-arid and therefore mobility and free movement of livestock in search

of pasture is essential.

I 1. In 21l2representatives of Kenya Defence Force (KDF) approached the residents of Karare

and expressed an intention to acquire land to construct a military camp. The community

having taken into consideration several factors including the grazing potential and cultural

value of available land accede to the request and agreed that KDF be allocated land in

MataLama.

12. However, in 2019, the Kenya Defence Forces expressed interest in acquiring2,5}} Ha of

land in Karare Ward, Saku Sub-County. Thereafter, in January 2020 the KDF

representatives and the County Commissioner, Marsabit County informed the community

that KDF would compulsorily acquire land in Lelkaria/Kurti Rib instead of Mata Lama as

agreed earlier.

13. In February, 2020TheCounty Government of Marsabit unilaterally allocated land in Kurti

rib/Lelkaria to the KDF despite the fact that the county govemment had no powers to

allocate land in national reserye without the involvement of the community and the Kenya

Wildlife Service.

14. The petitioners opposed the acquisition land by the KDF in Kurti rib/Lelkaria in due to the

following reasons:

o The community had already lost 150,000 acres of land to Lake Turkana wind

powerprojectandanother24,300acresoforederetoKDF
o The acquisition of the land in question would negatively impact on the

community who depend that land for livestock rearing and culture.

15. The compulsory acquisition of the land in question by the KDF was irregular as it did not

adhere to the provisions of the Wildlife Conservation and management Act, 2013 which

provides for;
o An elaborate pubtic participation process which is preceded by a gazette notice by

Cabinet Secretary responsible for Wildlife

L7



. Approval by the National Assembly
o Resolution of the County Assembly

16. No environmental and socio-economic impact assessment were undertaken as required by
Environment Management and Coordination Act and Wildlife Conservation and
Management Act, 2013. There was no National Assembly resolution that is required to
approve the excision of the land as required by Wildlife Conservation and Management
Act.

17. There was no evidence of the intention to excise the acquired land through Gazette Notice
by the Cabinet Secretary responsible for Wildlifeand documentation of public participation
process except a purported public participation report which has been rejected by the
community.

18. The land in question was community land and also a national reserve. The acquisition
contravened:

o Article 2l (3) of the Constitution which protects wlnerable and marginalized
groups.

o Article 35 of the Constitution which provides for access to information
o Article 63 (3&4) and Article 62 (2)(d)
o Environment Managing and Coordination Act which provides for

Environmental impact assessment of such developments.
o Community Land Act,20l6

19. On 29n May,2020 Kenya Defence Forces moved into the land with bulldozers despite the
objection and protests by the local community.

20. Efforts to have the matter addressed by the relevant authorities such the County
Govemment and the County Commissioner Marsabit County had been futile;

21. The Petitioners prayed that the National Assembly through the Departmental Committee
on Lands;

a. Investigate the matter with a view to grant the petitioners right to their land.
b. Make any other recommendations as it deems fit in the circumstances of the

petition.

L2



3.2 Submissions by the Cabinet Secretary, Ministry of Defence and Chairperson' National
Land Commission

22.The Committee held a meeting with the Cabinet Secretary, Ministry of Defence and

Chairperson, National Land Commission on Thursday 23'd September, 2020. During the

meeting, the Cabinet Secretary informed the Committee that:

23. Although the Petitioners stated in paragraph (xii) of the Petition that the issues raised in the

Petition were not pending in in any court of law, constitutional or legal body, the matters

raised in the Petition were pending before the Environment and Land Court in Meru in

Constitutional Petition No. 4 of 2020.

24.The above-mentioned suit had been filed by elders, members, and professionals of the

Rendile Community with the County Government of Marsabit, the Kenya Defence Forces,

the Cabinet Secretary, Ministry of Defence and the Attorney General as the respondents.

25. The Petitioners in the said suit seek conservatory and prohibition orders to restrain the

Ministry of Defence from acquiring,alienating, or otherwise dealing with land within
Karale - Songa Ward on grounds that:

i) The land in dispute is community land and therefore the County

Government of Marsabit acted with impropriety by engaging with

and by allocating land to the Ministry of Defence;

ii) During the process of public participation, the elders declined the

ministry's request for land in the Ward on the basis that the land is

culturally and biologically diverse and therefore important for

conservation. Further, that it is their grazing area and therefore very

crucial to the communities particularly during the dry season; and

iii) The 36 elders who participated in a public participation exercise

regarding the acquisition of the contested land were handpicked by

the National Government administration and therefore did not

represents the views ofc the petitioners

26. Therefore, the Cabinet Secretary argued that it would be sub judice for the Committee to

deal with the subject matter of the petition. Consequently, the Ministry of Defence raised

a preliminary objection to any discussion of the matter as the siune was already seized by

a court of competent authority and jurisdiction.

27 . The Cabinet Secretary fuither stated that the initial petitionersin the suit pending in court

were:

13
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ii)
iii)
iv)
v)
vi)
vii)
viii)
ix)
x)
xi)

Leruk Murusi
Lecheku Angele
Lrado Stephen Lterios
Ltetian Lerupes

Steve Timbor
Lendondondo Lolbalanga
Jummy Leneepe

Stephen Lesoroh Gambare

James Marleni
Lpirikon Neepe

Partick Kuraki

Hon. Lekono Bemard

Hon Daniel Burcha
Hon Asunta
Hon. Leado Stephen

lmariaton Loibalanga
Leteyon Nure
The Rendille Professional Association

28. The suit was amended on l6th June 2020 to add the following plaintiffs:

i)
ii)
iii)
iv)
v)
vi)
vii)

29.The application for conservatory orders was set for mention on 28s October 2020 when
directions on hearing of the Application would be given.

30. During the meeting the Chairperson, National Land Commission also informed the
Committee that the there was an active court matter filed by thirteen petitioners at the
Environment and Land Court in Meru in Petition No. 4 of 2020. The said suit challenged
the constitutionality of the process applied by the Department of Defence with to their
interest in the subject land.

L4



4.0 OBSERVATIONS
The Committee made the following observations:

a. The submissions made to the Committee by both the Cabinet Secretary, Ministry of
Defence and the Chairperson National Land Commission indicated that the matters

raised in the Petition were pending before the Environment and Land Court in Meru

in Constitutional Petition No. 4 of 2020.

b. Mr. Stephen Lesoroh Gambare. and the Rendile Professional Association are indicated
as Petitioners in the Petition before the Committee and as plaintiffs in Petition No, 4
of 2020 pending at the Environment and Land Court in Meru.

c. Standing Order 89 provides that no Member shall refer to any particular matter which
is sub judice and a matter is considered to be sub judice when it refers to active civil
proceedings and the discussion of such matter is likely to prejudice its fair
determination.

d. The matters raised in the Petition fall under the sub judice rule in accordance to
Standing Order 89 as they refer to active civil proceedings and the consideration of
the Petition is likely to prejudice the fair determination of the case.

15



t
)

{

5.0 COMMITTEE RECOMMENDATION

In response to the prayers by the Petitioners, the Committee recommends that since the
matters raised in the Petition were pending before the Environment and Land Court in
Meru in Constitutional Petition No.4 of 2020 and were therefore sub judice, the Petitioners
do exhaust the judicial process in addressing the prayers.

70)ov e

Hon. Dr. Rachael Kaki Nyamai, CBS, MP
Chairperson. Departmental Committee on Lands
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MINUTES OF THE 38TH SITTING OII THE DEPARTMENTAL COMMITTEE ONLANDS HELD ON TUESDAY 6TH OCT( )BE& 2O2O IN THE COMMITTEE ROOM sTHFLOOR, CONTIIYENTAL HousE, PARI.IAMENT BUILDINGS AT 10.00 A.M.

PRESENT

1. Hon. Dr. Rachael Nyamai, CBS, Il.p
2. Hon. Joshua Kutuny, Mp
3. Hon. Mishi Mboko, M.p
4. Hon. Omar Mwinyi Shimbwa, M.p
5. Hon. Ahmed Kolosh, Mp
6. Hon. Babu Owino, Mp
7. Hon. George Aladwa, M.p
8. Hon. John Muchiri Nyaga, Mp
9. Hon. Josphat Gichunge Kabeabea, M.p
10. Hon. Teddy Mwambire, M.p

APOLOGIES

1. Hon. Khatib Mwashetani, M. p
2. Hon. Benjamin Washiali, CBS, Mp
3. Hon. Ali Mbogo, M.p
4. Hon. Caleb Kositany, M.p
5. Hon. George Risa Sunkuyia, M.p
6. Hon. Owen yaa Baya, M.p
7. Hon. Patrick Munene Ntwiga, Mp
8. Hon. Samuel Kinuthia Gachobe, Iv[.p
9. Hon. Lilian Tomitom, Mp

IN ATTENDAI\CE

THE NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira
2. Mr. Ahmad Guliye
3. Ms. Peris Kaburi
4. Mr. Dennis Mawira

Chairperson

- Vice Chairperson

Senior Clerk Assistant
- Third Clerk Assistant
- Sedeant-At-Arms
- Audio Recording Officer

PRELIMINARIESMIN. NO. NA/DCS/LAND SDOZO/I47 :

The meeting was called to order at twenty-seven minutes past ten o,clock and prayers were said.

1



MIN. NO. NA/DCS/LAI\[DS|2020|L48: CONFIRIYTA*TION OF MINUTES
This agenda item was differed to the next sitting. ,

MIN. NO. NA/DCS/LANDS|2020|[49: ADOFTION OF REPORTS ON PETITIONS

I. Petition by residents of Karare Ward regarding compulsory acquisition of land in
Marsabit County by the Kenya Defence llorces

The Committee itdopted the report on the Petition by residents of Karare Ward regarding

compulsory acquisition of land in Marsabit County by the Kenya Defence Forces with the

following observations and recommendatio.rs after it was proposed and seconded by Hon.

Mishi Mboko. M.P and Hon. Teddy Mwambire, M.P respectively.

Observations
a. The submissions made to the Committee by both the Cabinet Secretary, Ministry of

Defence and the Chairperson National Land Commission indicated that the matters

raised in the Petition were pending befole the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020.

b. Mr. Stephen Lesoroh Gambare. and the li.endile Professional Association are indicated
as Petitioners in the Petition before the Committee and as plaintiffs in Petition No, 4 of
2020 pending at the Environment and Land Court in Meru.

c. Standing Order: 89 provides that no Memller shall refer to any particular matter which is
sub judice and a matter is considered to be sub judice when it refers to active civil
proceedings and the discussion of such matter is likely to prejudice its fair
determination.

d. The matters raised in the Petition fall under the sub judice rule in accordance to Standing
Order 89 as they refer to active civil proceedings and the consideration of the Petition
is likely to prejudice the fair determination of the case.

Recommendation

In response to the prayers by the Petitioners, the Committee recommended that since the matters
raised in the Petition were pending before the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020 and were theriefore sub judice,the Petitioners do exhaust the
judicial process in addressing the prayers.

2



II' Petition by residents of vota, Mua'ward in Machakos Town constituency regardingthe obstruction of the tarmacking .f Konza - Katumani road
The Committee adopted the report on the Petition by residents of vota, Mua ward in MachakosTown constifuency regarding the obskuctiorr of the tarmacking of Konza - Katumani road withthe following observations and recommendations after it was proposed and seconded by Hon.Muchiri Nyagah, M.p and Hon. Ahmed Kolosh, M.p.

Observations

a' Although the Petitioners indicated in the Petition that the contested 400 metersportion of the Konza - Katumani Road traversed on land LIl, No. 35sl2,the DirectorGeneral, Kenya urban Roads Authority and the chairperson National Landcommission clarified that the said portion was on land parcel LR No. 7374l3owned
by Muambi proprieties Limited.

b' The land parcel LR No. 737413 owned by Muambi Proprieties Limited and forpurposes of Article 40 of the Constitution an acquisition of any interest in the landwould require prompt payment in full ofjust compensation to the lawful owner.
c' The land in question LR. No. 'i37413 owned by Muambi properties had not been'Subdivided and consequently no lrortion had been surrendered by the owner forpublic

utility.

d' Although the 400 meters road pzssing through the ranch LR. No. 7374l3and joining
Mombasa Road at Konza is not e public road, it has been in continuous use for overfifry (50) years by residents and other persons crossing from Mombasa Road to
Machakos Town through Katumani.

e' The members of the public use the said 400 meters road, which is a shorter and
convenient route to access Momcasa Road.

f' A compulsory land acquisition process had been initiated by the Kenya Urban Roads
Authority to acquire the affec,ted O.7g72Ha from LR. No. lliqtZ measuring
approximately 880 acres located off Mombasa road.

g' The notice of intention to acqufu'e was published via gazette notice No. 3215 dated
March 29,2018 and Gazette Norice of inquiry No. szi+ dnted l7m May, 20lg were
issued accordingly.

h' The submissions made to the oommittee by the Director General, Kenya Urban
Roads Authority indicated that the compulsory acquisition award of Ksh. 52, 632,
588, made by the National Land Commission in respect to subject piece of land
measuring approximately 0.7972 Ha, owned by Muambi Properties Ltd, to facilitate
the tarmacking of the Konza /Kutumani Road appeared to be expensive and
exaggerated in comparison to tht: prevailing market price for comparable land in the

3



axea.

i. KURA did not pay the said award and decided to identifr an alternative alignment,

measuring approximately 1.55km. Thr: National Land Commission was notified of
the decision and requested to cancel the acquisition process and issue a degazettement

notice thereof.

j. Sections 143(1), 145, and 146 of the Land Act,2012 allows the National Land

Commission to facilitate the creation of a communal right of way which shall be

known as a public right of way.

k. There exists a basis for the National Land Commission to create a public right of way

over the 400 meters portion of the Korua - Katumani Road traversing on private land

LR No. 737413, considering-

i) the said road has been used by tt.e residents of Vota and other members of the

public for more than fifty (50) years; and maintained by the govemment; and

i) The 400 meters roacl is the shortest and most convenient route joining the

Mombasa road for use by the residents of Vota and other members of the

public.

l. The NLC did aver that it would upon request initiate the said creation of a public right
of way of the 400 meters portion of la'rd affected by the Konza - Katumani Road in
accordance ,rrith the Lands Act, 2012.

m. In view of the foregoing, the National Land Comrnission may consider creating a
public right of way pursuant to section 143 of the Land Act,20l2 to facilitate the

convenient passage of the residents rrf Vota through the 400 meters private road

which they have been using for ovcr fifty years.

Recommendations

1. The National Land Commission does co..:rsider facilitating the creation of a public right
of way pursut.nt to section 143 of the La nd Act, 2012 to ensure the convenient passage

of the residents of Vota through the 40(t meters road which they have been using for
over fifly years within six mouths of the tabling of this Report.

2. The Cabinet Secretary Ministry of Lands and Physical Planning does fast track the

development ofthe land Value Index as r:ontained inthe Land Value (Amendment) Act
2019 to address the challenge of ovcr-vrluation of land identified for the development
of public projects within fluee months of the tabling of this Report.

III. Petition by resirlents of Golinio Kwale Cc,unty regarding rcgularization of allocation
of land in Golini settlement scheme

IV. The Committee edopted the report on thc l)etition by residents of Golini, Kwale County
regarding regularization o{'allocation c.'I land irr Golini settlement scheme with the

{
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following observations and recommendations after it was propos,:d and seconded by Hon.Teddy Mwambire, Mp and Hon. Mish.i Mboko, Mp respectively.

Observations

a. The Golini settlement scheme L.R 5003 covering an area of 377.02 Ha. was
established in 1994. The scheme was subsequently iegistered, and 152 tifles deeds
were issued.

b' Thereafter complains from locals alleging marginalizatiorr during plot allocation
necessitated the formation of a Task force in 2003 which produced the Golini Task
Force Report.

c' The scheme was subsequently atrolished through a ministerial a directive issued on
2nd March ZOO7.

d. consequently, the scheme was r;surveyed as per ground occupancy, realizing 26g
plots as was recommended by tht: task force.

e' The Committee noted with concern that the first survey and allocation were not
nullified after the second re- survey and the latter had already been registered.

f' In January 2017, the National Lrurd Commission (NLC) considered the matter and
delivered its findings under Article 67(2)(e) on historical land injustices and
recommended, that:

o The first survey map used to allocate the land be abolished because it led to
erroneous allocation.

o The letters of offer that followed were hence null and void.
o The second survey map that was done with the cons,ent and.involvement of

Golini people be upheld and used as a basis of allocation of the subject land.

' Fresh letters of offer be issued in conformity with this map subject to resolving
boundary and inheritance m:rtters therein.

o { proper PDP be prepared to reflect the existing land use and public utilities.
o New titles reflecting the acfinl scenario on the ground be issued and registered

thereafter.

g' Despite the NLC having comrrunicated its decision to the Cabinet Secretary,Ministy of Lands,and_Physical planning and the Governor Kwale County for
implementation on 25fi January ,2017, the Ministy has to date failed to ensure that
the initial allocation of land in the scheme is legaily cancelled to pave way for the
settlement of genuine benefi ciarics.

h' Although the residents of Golini were issued with fresh allotment letters following,lr.l.- 
.survey of the land in Golini Settlement Scheme, in2007,the 152 title deeds

that had been issued in the initial iilocation were not cancelled and this has facilitated
the continued transfer of the land to third parties.

5



i. The Petitioners' were unable to raise the necessary fees to facilitate the lodging of a
case in court seeking the revocation,of the said title deeds due to the huge cost

involved, including serving the 152 al.:ottees.

j. The Committee also took cognizant of the fact that the power of the National Land
Commission to revoke the grant of review all grants or dispositions of public land to

establish their propriety or legality had since expired under the National Land
Commissiou Act.

k. There is need for the Ministry to forlhwith implement the recommendations of the

NLC and ensure that the initial allo,:ation of land in the scheme is revoked and

cancelled t(, pave way for the settleme rt of beneficiaries as per the second re- survey.

Recommendations

l. Pursuant to section 76 of the Lands r'.egistration Act, 2012, the Registrar of Lands

does immeciiately place restrictions o r Golini Settlement Scheme, L.R No. 5003 to

guard against further sub-divisior afl(: continued tansfer of the land to third parties

upon tabling of this Report.

2. The Cabinet Secretary, Ministry of Lands and Physical Planning does implernent the

recommenctations of the NLC and ensure that the initial allocation of land in the

scherne is revoked and cancelled to pnve way for the settlement of the beneficiaries

as per the second re- survey within si:: months of tabling of this Report.

MIN.NO.NA/DCS/L/.NDS/2020/150: ADJOURNMENT
There being no other business to discuss, the met:ting was adjourned at five minutes to twelve

o'clock. The would be held on notice

Signature..

HON. DR. KAKI NYAMAI;CBS, M.P.
I

(Chairperson) t

:iIr:fa t,2.\
Date
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MINUTES OF THE 36TII SITTING O}I 
'HE 

DEPARTMENTAL COMMITI'EE ONLANDS HELD oN wEDNEsDAy 23R, srprnelnrn,2020IN TIrE 6SMMITTEE
Ii?ffi ffiH- 

.HAMBER, 1sr FLooR, cour{ry,ar,l, pARr,rAMENr BurLDrNGs

PRESENT

APOLOGIES

1. Hon. Mishi Mboko, M.p
2. Hon. John Muchiri Nyaga, Mp
3. Hon. Owen yaa Baya, M.p
4. Hon. Samuel Kinuthia Gachobe, M.p
5. Hon. Lilian Tomitom, Mp

IN ATTENDAIICE

The Ministry of Defence

1. Dr. Monica Juma
2. Hon. Peter Odoyo
3. Dr. Ibrahim Mohamud
4. Lt. Gen. Revi Mghola
5. Brig. D Odem
6. Col. J. M. Ngatia

l. Hon. Dr. Rachael Nyamai, CBS,I,I.p
2. Hon. Khatib Mwashetani, M. p
3. Hon. Benjamin Washiali, CBS, Mp
4. Hon. Joshua Kutuny, Mp
5. Hon. Omar Mwinyi Shimbwa, MF
6. Hon. Ahmed Kolosh, Mp
7. Hon. Ali Mbogo, M.p
8. Hon. Babu Owino, Mp
9. Hon. Caleb Kositany, M.p
10. Hon. George Risa Sunkuyia, M.p
11. Hon. George Aladwa, M.p
12. Hon. Josphat Gichunge Kabeabea, M.p
13. Hon. patrick Munene Ntwiga, Mp
14. Hon. Teddy Mwambire, M.p

- Chairperson
- Vice Chairperson

Cabinet Secretary

C hief Adminishative Secretary
P::incipal Secretary
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7. Lt. Col. H. M. Mugisya
8. Col. M. S. Mwacharo

THE NATIONAL LA}ID COMMISSION

1. Mr. Gershom Otachi

2. Prof. James K. Tu,itoek

3. Mr. Francis Bor

THE NATIONAI, ASSITMBLY SECRETARIAI'

Chairperson

Commissioner
Deputy Director

Senior Clerk Assistant

Third Clerk Assistant

Serjeant-At-Arms
Audio Recording Officer

1.

2.
a
J.

4.

Mr. Leonard Machira

Mr. Ahmad Guliye

Ms. Peris Kaburi
Mr. Eugine Luteshi

I\IIN.NO.NA/DCS/LANDS/2020/1S8: PREI-IMINARIES

The meeting was called to order at twcnty-one mimrtes past ten o'clock and prayers were said

MIN.NO.NA/DCS/LANDS/2020/139: CONI'IRMATIONOF MINUTES
This agenda item was differed to the next sitting.

MIN. NO. NA/DCS/LANDS|2020|L40: MEEI]ING WITII THE CABINET
SECRETARY, MINISTRY OF DEFENCE ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF' LAND IN MARSABIT
COU}ITY BY THE KENYA DEFENCE
FORCES

The Cabinet Secretary. Miuistry of Defence s,ubndtted the following in respect of the

aforementioned petition:

i. Contrary to the allegation of the petitioners, the matters raised in the petition were active

before the Environment and Land Court irr Meru under Constitutional petition no. 4 of
2020 filed on 24t'March, 2020.

ii. The said suit was lodged by elders, memberri and professionals of the Rendille Community
versus the Counfi Government of Marsabit, the Kenya Defence Forces, Cabinet Secretary,

Ministry of Defence and the Attorney General.

iii. The Petitioners sought conservatory and prohibitory orders to restrain the Ministry of
Defence from acquiring, alienating or otherwise dealing with land within Karare-Songa
Ward.

iv. An application for conservatory orders was set for mention on 28th October, 2020 where
directions on the application of the hearing will be given.

2



The committee noted the submissions made by the cabinet secretary and observed that the matterspending court of law, constitutional or legal bcdy. Due to the foregoing, the committee resolvednot to proceed with the petition and to inform tie House accordingly by way of a report.

v It would be sub-iudice to deliberate on the matter as the substance of the prayers sought inthe petition was seized by a court of cornpetent authority and jurisdiction.

Committee Obseruation

MIN.NO.NA/DCS/LANDS1Z020fi4L: A.rty oTHER BUSTNESS (AOB)
The Committee was informed that there would be a consultative reteat between the DepartmentalCommittees on Lands & Defence and Foreign Relations and the Ministy of Lands & PhysicalPlanning, the Mistry of Defence and the National Land Commission on the recurring land disputesbetween the members of the public and the Kenya Defence Forces. The dates ofthe tentative datesto the reteat would be from 19e to 23 'd October, 2020.
MIN. NO. NADCS/LAND S I2O2O I I42: ADJOURNMENT
There being no other business to discuss, the meeting was adjourned at five minutes to eleveno'clock. The next would be held on notice.

Signature

HON. DR. I(AKI NYAMAI, CBS, M.P.

)

Date. 5 Q
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MINUTES OF THE 29TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD VIRTUALLY ON THURSDAY zOTH AUGUST 2O2O AT 1O:OO A.M

PRESENT

l. Hon.

2. Hon.

3. Hon.

4. Hon.

5. Hon.

6. Hon.

7. Hon.

8. Hon.

9. Hon.

10. Hon.

11. Hon.

Dr. Rachael Nyamai, CBS, M.P

Khatib Mwashetani, M. P
Benjamin Washiali, CBS, MP
Omar Mwinyi Shimbwa, MP

Caleb Kositany, M.P
George Risa Sunkuyia, M.P
Josphat Gichunge Kabeabea, M.P
Owen Yaa Baya, M.P
Patrick Munene Ntwiga, MP
Samuel Kinuthia Gachobe, M.P
Teddy Mwambire, M.P

- Chairperson
- Vice Chairperson

APOLOGIES

1. Hon. Joshua Kutuny, MP
2. Hon. Mishi Mboko, M.P

3. Hon. Ahmed Kolosh, MP
4. Hon. Ali Mbogo, M.P
5. Hon. Babu Owino, MP
6. Hon. George Aladwa, M.P
7. Hon. John Muchiri Nyaga, MP
8. Hon. Lilian Tomitom, MP

IN ATTENDANCE

THE NATIONAL ASSEMBLY

Hon. fubelle Malimo, MP

PETITIONERS ON THE PETITION REGARDING THE COMPULSORY
ACQUISITION OF LAND IN MARSABIT COUNTY BY THE KENYA DEFENCE
FORCES

1. Mr. Sunya Ore

2. MS. Rafaela Bulyar
3. Mr. Achiba Gargule

4. Mr. M. Gambare

1



PETITIONERS ON THE PETITION REGARDING
ACQUISITION OF LAND AND COMPENSATION
CONSTITUENCY RESIDENTS BY THE GOVERNMENT

l. Mr. Francis Cheplaiti

2. Mr. Josephat Maiyo
3. Mr. Benedict Kipruto
4. Mr. Jonathan Kiprop

THE NATIONAL ASSEMBLY SECRETARIAT

THE COMPULSORY
OF KEIYO NORTH

1. Mr. Leonard Machira

2. Mr. Ahmad Guliye

3. Ms. Jemimah Waigwa

4. Ms. WinnieKizzia
5. Ms. Peris Kaburi

6. Mr. Denis Mawira

Senior Clerk Assistant

Third Clerk Assistant

Legal Counsel I

Media Relations Officer
Serjeant-At-Arms
Audio Recording Officer

MIN. NO. NA/DCSiLANDS|}0}0|[07: PRELIMINARIES

The meeting was called to order at fourteen minutes past ten o'clock and prayers were said.

MIN. NO. NA/DCS/LANDS/2020/108: MEETING WITH THE PETITIONERS ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF LAND IN MARSABIT
COT]NTY BY THE KENYA DEFENCE
FORCES

The Hon. Arbelle Malimo, MP, accompanied by representatives of the petitioners, informed the

Committee that:

i) The land in question is occupied by the Rendille and Samburu communities and is

located in Laisamis Sub County and Karare Ward of Saku Sub County within Marsabit

County. The area is arid and semi-arid and therefore mobility and free movement of
livestock in search ofpasture is essential;

ii) ln 2012 representatives of Kenya Defence Force (KDF) approached the residents of
Karare and expressed an intention to acquire land to construct a military camp. The

community having taken into consideration several factors including the grazing

potential and cultural value of available land accede to the request and agreed that KDF
be allocated land in Mata Lama;

iii) However, in20l9, the Kenya Defence Forces expressed interest in acquiring 2,500 Ha

of land in Karare Ward, Saku Sub-County. Thereafter, in January 2020 the KDF
representatives and the County Commissioner, Marsabit County informed the

2



v)

community that KDF would compulsorily acquire land in Lelkaria/Kurti zub instead of
Mata Lama as agreed earlier.

iv) In February,2020 The County Govemment of Marsabit unilaterally allocated land in
Kurti ribllelkaria to the KDF despite the fact that the county government had no
powers to allocate land in a national reserve without the involvement of the community
and the Kenya Wildlife Service;

The petitioners opposed the acquisition land by the KDF in Kurti rib/Lelkaria due to
the following reasons:

. The community had already lost 150,000 acres of land to Lake Turkana wind
power project and another 24,800 acres of land in Oredere to KDF.

o The acquisition of the land in question would negatively impact on the
community who depend on the land for livestock rearing.

vi) The compulsory acquisition of the land in question by the KDF was irregular as it did
not adhere to the provisions of the Wildlife Conservation and management Act, 2013

which provides for;

o An elaborate public participation process which is preceded by a gazette notice by

Cabinet Secretary responsible for Wildlife
. Approval by the National Assembly
o A resolution of the County Assembly

vii) No environmental and socio-economic impact assessment were undertaken as required
by the Environment Management & Coordination Act and the Wildlife Conservation
and Management Act, 2013.;

viii) There was no National Assembly resolution approving the excision of the land as

required by Wildlife Conservation and Management Act;

ix) There was no Gazette Notice by the Cabinet Secretary responsible for Wildlife
indicating the intention to excise the land acquired by KDF;

x) The land in question was community land and also a national reserve. The acquisition
contravenes

o Article 21 (3) of the Constitution which protects vulnerable and marginalized
groups.

. Article 35 of the Constitution which provides for access to information
o Article 63 (3&.4) and Article 62 (2)(d)
. Community Land AcL20l6

3



xi) On29th May,2020 Kenya Defence Forces moved into the land with bulldozers despite

the objection and protests of the local comm*ity;

xii) Efforts to have the matter addressed by the relevant authorities such the County

Government and the County Commissioner had been futile;

xiii) The Petitioners prayed that the National Assembly through the Departmental

Committee on Lands;

a. Investigate the matter with a view to grant the petitioners right to their land.

b. Make any other recommendations as it deems fit in the circumstances of the

petition.

Committee resolution
The Committee noted the submissions made by the petitioners and resolved to hold meetings with

the Cabinet Secretary, Ministry of Defence, the Director, Kenya Wildlife Service and the

Chairperson, National Land Commission in respect of the petition.

MIN. NO. NA/DCS/LANDS|2020|L09: MEETING WITH THE PETITIONERS ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF LAND AND
COMPENSATION OF KEIYO NORTH
CONSTITUENCY RESIDENTS BY
GOVERI\MENT

Mr. Frnacis Cheplaiti and Mr. Josephat Maiyo on behalf of the petitioners informed the Committee

that;

i) The government acquired land in Tambach Training College through Gazette Notices 4260

and 4261of 4th October, 1985 for the construction Tambach Teachers College;

ii) The acquisition was premised on an agreement that the affected community would be

compensated through the allocation of alternative land, comprising 600 acres in the Sergiot

Crown land. The community paved way for construction of the college in 1988 while
awaiting compensation.

iii) On 15th February, 1993 the locals were required to collect their allotments letters at the

then District Commissioner's office. However, they were allocated land ranging from 1 to

3 acres instead of the 5 acres that they were earlier promised. They later learnt that other

persons including government officials had allocated themselves huge chunks of land at

the expense of the locals.

iv) The locals complained and then District Commissioner was asked to address their plight

4



v) Two lists were then generated; one comprising the rightful beneficiaries and the other

contained names of persons who were allocated land illegally. The land was repossessed

and reallocated to the rightful beneficiaries. The beneficiaries settled on the said land in
January,2003;

vi) However, in June, 2003 unknow persons invaded the new farms and destroyed property.

The affected residents lodged a case in court; however, the case was thrown out by the

court due to lack of evidence as the witnesses were intimidated by powerful people;

vii) In20l5, a surveyor surveyed the land without the input of the locals and the sent the report
to Nairobi for titling;

viii) In August 2015, the then Minister for Lands visited the area to issue the titles but the

exercised was stopped after he was informed that the list of the beneficiaries was contested

as the allocation of the said land contained irregularities;

ix) However the land was illegally converted into private land and a title issued in favour of
Sergoit Karuna Blocks Crown Land LR 883 EX Crown Land. The land has since been

subdivided and272 persons have since been issued with title deeds; and

x) The Petitioners prayed that the National Assembly through the Departmental Committee

on Lands ensure that the petitioners right to property is safeguard and full, fair and timely
compensation is made to the affected persons.

Committee resolutions
i. The Committee requested the petitioners to submit to the Committee the list of those who

illegally benefited from the land; and

ll. The Committee resolved to hold a meeting with the Cabinet Secretary, Ministry of Lands

& Physical Planning and the Chairperson, National Land Commission to address the

matters raised in the petition.

5



IVIIN. NO. NA/DCS/LAltDSl2020ll10: ADJOURITMENT
There being no other business to discuss, the meeting was adjourned at sixteen minutes to one

o'clock. The wilt be held on Thursday,2Tm August2020 at 10.00 a.m.

Signature.

HON. DR. KAKI h[YA]VrA[, CBS, M.P.

(Chairperson)

c8 d )-u=
\:: \*
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TWELFTH PARLTAMENT (THTRD STSSIO

THE NATIONAL ASSEMBLY

PUBLIC PETITION

(No. 14 of 2020)

REGARDTNG COMPULSORY ACQUTSTTTON OF LAND rN MARSABTT
COUNTY BY THE KENYA DEFENCE FORCTS

I, the UNDERSIGNED, on behalf of the residents of Karare Ward,
Marsabit County,

DRAW the attention of the House to the following:

(il THAT, Article 63 of the Constitution of Kenya provides for the
recognition and protection of communal land rights, while the
Community Land Act affirms rights of communities in the
administration of community land;

(ifl THAT, the United Nations (UN) declaration of the Rights of
indigenous people advocate for free, prior and informed consent in
legislative and administrative measures affecting the indigenous
people;

(ifll THAT, residents of Marsabit County are a predominantly pastoral
community who depend heavily on existing agro friendly land for the
feeding of tl:eir livestock;

(iv) THAT; Karare Ward being a water catchment and dry season area
for the pastoral communities of Karare, Songa, Loglogo, Kamboye,
Leisamis, Kargr and Korr Communities plays a central role in the
viability of pastoralism in Laisamis sub county;



REGARDING COMPULSORY ACQUISITION OF LAND IN
MARSABIT COUNTY BY THE KENYA DEFENCE FORCES

(vl THAT, the Community has previously lost 150,000 acres of land to
the Lake Tfirkana Wind Power project which was compulsorily
acquired despite objection by the Community;

(vil THAT, in 2O19, the Kenya Defense Forces (KDF) expressed interest
in acquiring 2,500 hectares of land in Saku sub county;

(vii) THAT, owing to the environmental sustainability; cultural
practices, impact on availability of pasture for livestock as well as

food for residents; the community had proposed acquisition of an
alternative piece of land in Kubi Kalo which was turned down;

{viii) THAT, on 29th M"y, 2O2O, the KDF moved into the land with
bulldozers to the contested land despite the objection and protest
by the Community;

(ix) THAT, the compulsory acquisition of land will result into loss of
livestock to malnutrition and related complications, and
consequent loss of livelihoods of an estimated 25, OO0 households;

(xl THAT, consequently, the Government will incur additional costs
approximated at Kshs. 144 Million in food hand outs to the affected
residents;

(xil THAT, efforts to have the matter addressed by the relevant
authorities including the Marsabit County Government and the
County Commissioner have been futile;

(xiif THAT, this matter is not pending in any court of law, constitutional
or legal body;
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ti) g;sugates the matter with a view to grant petitioners t]reir right;

(ii) makes any other further order(s) deemed fit in the circumstancesof the petitioners.

And your PETITIONERS will ever pray.

REGARDING COMPULSORY ACQtrrsrTroN oF
COUNTY BY THE KEMTA DEFENCE

BY:

HON.

DATE + 'a.e'-O

LAND IN MARSABIT
FORCES

MP
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Petition to the National Assembly by the Rendille Professional Association Concerning Acquisition of
Karare Land by Kenya Defense Forces (KDF)

The Clerk of the National Assembly
Parliament Building
P.O. Box 41842 - 00100
Nairobi
Emai l.cns@parl iament. eo.ke

Dear Sir/Madam

RE: PETITION TO THE NATIONAL ASSEMBLY CONCERNING
ALLOCATION OF KARARE LAND IN MARSABIT COUNTY TO KENYA
DEFENCE FORCES

We the undersigned,

Citizens of the Republic of Kenya, and residents of Marsabit County Karare Ward,

Draw the attention of the National Assembly to the following:

l. Background

l.l THAT the petitioners are citizens of Kenya from the Rendille and Samburu Community living in

Marsabit County specifically in Karare Ward.

1.2 THAT, the Rendille and Samburu community in Marsabit County respectfully objected to

compulsory acquisition of our ONLY fertile land to KDF for reasons provided below.

I .3 THAT in 2019, the Kenya Defense Forces showed interest in land in Saku Sub County. The total

land requested by the KDF was 2,500 acres.

1.4 THAT the land in question is the only agro pastoral, viable grazing area and has sensitive

cultural value for Rendille and Samburu community of Marsabit County;
1.5 THAT the community appreciative of the Role of KDF has provided alternative land to the KDF

in Kubi Kalo which they refused. The KDF is proceeding with compulsory acquisition despite

objection by the community.
1.6 THAT, the community has already lost 150,000 acres to the Lake Turkana Wind Power project

which was compulsorily acquired despite the community objection and an active court case

1.7 THAT, the KDF, the Marsabit County Government and the County Commissioner have on

several occasions attempted to coerce the community to accept to give out its land but the

community refused citing the centrality of the land in question for sustainability of their
environment and livelihoods.

1.8 THAT, the now established pattern of forcefully taking away Rendille and Samburu

communities land is understood to be as result of their minority and vulnerability status

1



petition to the Nationar Assembly by the Rendiile professional Association concerning Acquisition of

Karare Land by Kenya Defense Forces (KDF)

1.9

these areas are very fragile.

Reasons for the Petition

2.r rHAT, the KDF has moved in with buildozers to the contested tand on 29n May,2020 despite the

objectionandprotestbythecommunityatatimewhenthecommunityisreelingundertheimpact

of COVID -19.

2.2THAT,theKarareWard,beingawatercatchmentanddryseasonareaforthepastoralcommunities

of Karare, Songa, Loglogo, Kamboye, Laisamis, Kargi and Korr communites plays a central role in

theviabilityofpastoralisminLaisamissubcountyandKarareWard.

2.5 THAT, the affected people will lose about 35% of their livestock to matnutrition and malnutrition

related complications. As a result, an estimated 25,000 households will drop from pastoral

productionpeopleandbecomedestituteintownstobesupportedthroughfoodhand-outsifthe

proposed compulsory allocation of Karare land by Government is not stopped'

2.6THAT,theannualcostoffoodhand.outsisestimatedconservativelyatcurrentvalueofKsh.

144,000,000 annually. This is in addition to lack of dignity due to dependency on hand outs'

2.8 THAT, the compulsory acquisitition without community endorsement conravenes Article 63 of the

constitution of Kenya, *tti.t provides for the recognition and protection of com-munal land

rights while commrnity Land Act 2016 and community Land Regulations 2017 affirms rights of

co-mmunities in the administration of communal land'

2.lO THAT, the unprocedaral allocation of community land also contravenes' the Land Act (No' 6 of

2012)andCommunityLandAct20l6andtheUnitedNations(UN)declarationontheRightsof
Indigenous p;;i;a i provides for free, prior and informed consent in legislative and

administrative measures affecting indigenous people;

2.ll THAT, under the 2010 constitution, the indigenous communities to have secure access and rights

to land, and the challenges of land avaitability, a situation exacerbated by climate change,

population growth and the related expansion of settlements in grazing lands' and further

recognizing the need for securing access to these vital resources for poverty reduction;

declaration on the Rights of lndigenous Peoples

THAT, the pastoral community livelihoods are dependent on the mobility of their livestock' The

communities pt"n gr"ri'nf oiti.i, land into dry and wet season glazing areas in order to allow for

rejuvenation of rangelanJs and minimiz. 
"nuironrn.ntal 

degradation considering that the soils in

2
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Petition to the National Assembly by the Rendille Professional Associatlon ConcerningAcquisition of
Karare Land by Kenya Defense Forces (KDF)

3.0 Efforts made by the Community to present their case to relevant Government Agencies

3.1 THAT, the Community suggested atternative land to the KDF and taking into account various factors

including environmental sustainability, cultural value, equity, impact on food and risk of extreme

poverty, the community agreed to give land at Kubi Kalo in good faith.

3.2 THAT, the community having felt helpless, petitioned the County Commissioner, the County Governor, the

Cabinet Secretary for Interior and Citizen Services and the National Land Commission for redress and

rcversion of the process

3.3 THAT, the community did not receive response from the above stated State agencies, excepl the National

Assembly

4. The matter in rdipect to this petition is not pending in any court of law or other constitutional legal body

5. WIIEREFORE, we humbly pray thrt the Natlonal Assembly:

l. To mandate the rclevant Committee of Parliament to visit Karare community of Marsabit County

to establish the facts as soon as possible

2. To make appropriate rccommendations to the Cabinet Secrctary for Ministry of Defense based on the

findings

3. Cive an opportunity for the Rendille Professional Association and the community to further present

the Memorandum Orally to the National Assembly.

Dated this......46 day of .,....June...2020

Rendi I le and Samburu Community Representatives

P.O. Box 559 -00100

Nairobi
mafdinfo.or.ke
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NATIONAL I.AND COMMISSION

RESPONSE TO A PETITION REFFERED TO THE DEPARTMENTAL
COMMITTEE ON LANDS OF THE NATIONAL ASSEMBLY

GERSHOM OTACHI BW' OMANWA

CHAIRMAN

23RD SEPTEMBE& 2O2O

BY
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RESPONSE TO PETITIONS

" Hon Chair,

We received a letter dated 10ft August, 2020, from the Clerk of the National
Assembly inviting us to respond to a petition by residpnts of I(arare lt/ard Marsabit
County with regard to compulsory acquisition of lafid in Marsabit County by the
Kenya Defence Forces

Hon chiir,

We wish to respond to the petition as follows:

Background

l. The Ministry of Defence made a deoision to establish a military barracks in
Marsabit for security reasons and on l6th March 2012 made a formal request to
be allocated land in Karare, Marsabit County. On 86 June 2015, the County
Council of Marsabit formally allocated 2,500 Ha in Kubi Iklo. The proerssing

of ownership ofthe land was overtaken by events following the coming inplace
of devolved governments in 2013.

2. On I 8tr June 2019, Ministy of Defence made a formal request to the County
Government for allocation for land in Marsabit.

3. On 22,d luly 20l9,the County Government of Marsabit formally allocated land
in Iftrare (5,000 Ha); Haiya (10,000 Ha) and Odda military camp (2a2Ha). On
22"d Augast 2019 the departnent of defense requested the National Land
Commission for allohent letters forthe parcels of land. The Commission
infonned Depatuent of Defence in a letter dated 4mNovember 2019, that it
could not issue allotment letters because the land was coulmunity land. It turns
out that this may not have been the correct position.

4. The petitioners are contesting the process followed in the allocation of
Commrurity Land at Karare ward.

5. The coordinates of the 5,000 Ha parcel of land allocated in l(arare by the
County Government of Marsabit is:-

s,,

2



STN Eastings Northings

A 376583 248844

B 374070
TI

24882t

C 370311 25t03t

D 3662t8 250703

E 3669s7 24l;7t3

F 373812 244527

G 373800 24s8t0

H 376328 245840

When the above coordinates were plotted onthe map it fell within ttre Marsabit

National Resenre (Annex l).

We subsequently sought and obtained gazette notices 936 of 1948 and 1982 of
1991 from KWS, confirming the status of reservation of the land. ( annex 2).

Conclusion

The contested parcel of land in question is part of the MarsabitNational Reserve

sitting next to the Marsabit National Park and not Community Land as alleged by
the petitioners.

Further fnformation

Hon Chair,

We wish to bring to the attention of this esteemed Committee that there is an active
Court rnatter at the Meru Environment and Land Court - Constitutional PetitionNo
4 of 2020, filed by thirteen petitioners who are residents of Marsabit County
challenging the constitutionalrty of the process applied by the Department of
Defense with regard to their interest in the subject land.

x



Way forward

. The Ministry of Defense shoutd eqgage with the Ministry of Envinonment

and Forests (Parenrt Ministry of Kmya Wildlife Service) with a view to

National Govcrnmmt foflowing duo process in formalizing the &ange of
use of the subjeot land frffi National Res€rvf/o military use.

t

Thankyou for grving us audionce and for&e contintied support

GERTIHOM OTACEI BW'OMANWA
CEAIRMAN

23BD SEPTEMBE& 2t2O
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RESPONSE TO THE PETITION TO THE NATIONAL ASSEMBLY

DEPARTMENTAL COMMITTEE O LANDS REGARDING ALLEGED

COMPULSORY ACOUISITION OF LAND IN MARSABIT COUNTY BY THE

KENYA DEFENCE FORCES

1. The Ministry of Defence joins issue with paragraph (xii) of the Petition and

states that the matter in dispute is placed before the Environmental and Land

Court in Meru in Constitutional Petition No. 4 of 2020 between elders, members

and Professionals of the Rendille Community versus the County Government of
Marsabit, the Kenya Defence Forces, CS Ministry of Defence and the Attorney

General.

2. As such, it would be sub-judice to deal with the subject matter and the
Ministry of Defence raises a preliminary objection as to discussions over a matter

already seized of by a couft of competent authority and jurisdiction.

3. Notwithstanding the previous submissions, the Ministry states that the
land in question was not acquired by compulsory acquisition as alleged but was

allocated through an elaborate process that involved the County Government of
Marsabit, the National Land Commission, the Kenya Wildlife Seruice and

members of the host community.

4. Further, I wish to bring to the attention of the house that the land in
dispute is part of the Marsabit National Reserue as gazetted in Gazette Notice

Number 936 of 1948 vide Kenya Gazette Supplement Number 48 of 1948 and

therefore only subject to the Wildlife Conseruation and Management Act, No. 47

of 2013. The necessary steps to comply with this Statute are in progress.

5. The nation and the host community stand to beneflt from the presence of
the KDF in Karare Ward of Marsabit County.

Dated at Nairobi this day of September 2020.

Dr Monica K. Juma (OXON), CBS

CABINET SECRETARY



REPUBTIC OF I(ENYA .

l 6 J:JN 2/,20

IAND

lN rHE MATTER oF ARTICIE 63{11.(21.(bl.(dl.(31 AND. (a1.62(1}.(el OF.ARflCLT
10.{0.23 aqd 258 oF THE CQNSTITUTIQN oF KEI|Y_A

AND

IN THE MAIIE,R OT SECNON 6 (6I.(8J AND 26 OF THE COMMUNIfY LAND ACT
2015.

tN THE MATTER OF THE WtlpLtFE ANp CONSERVATTON ACr 2013

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECT OF RIGHTS AND

AND

FT.fNDAMENTAL FREEDOMS PRACT|CE AND PROCEDURE RULES

rERUK MURU'T ..ffi ..lsr PETTT,NER

HON TEKONO BERNARD .....................................................................2ND pETtTtoNER

LRADO STEPHEN ITERIOS.. ...3RD PETITIONER
LTETIAN IERUPES. ..4ru PETITIONER
srEVE TtMBoR ......5rH pETtnoNER

LENDODODO LOLBAIANGA.... .............6t* pETtflONER

JIMMY IENEEPE, ....7TH PETITIONER
STEPHEN LESOROH GAM8ARE.............. ..............8* prttttomrR
JAMES MARIENI ....grH pETlnoNER
tptRrKon NEEpE..... .............10t'pETtnoNER
pARTrcK KURAK|... .........?...... ...............11t' pETtiloNER
SAMUEL totBARBAN............. .,...........12* pETtnoNER

FRANCIS TEADUMA ...........,.13,* PETITIONER



HON DANIEL BURCHA .......14rH PETTfloNER

.xoru esururR ......................................................................................tst' prnilorurn
HoN IEADo srEpHEN ......................................................................16t' pETlfloNeR

TMARTAToN LoTBALANGA ,..............,..,......................,.-,.......,.,..,,...17}EU]r!gNER"
,.,...,.....,,.......... 18rH pETliloNER

txr nrruottr-g pRorrsstotuRt AssocrRrrom ..............................tgt" prnnorurRs.

AND

THE couNw GovERNMENT oF MARSABIT ...................................lt'REspoNDENT
THE cHtEF oF THE KENyA DEFENCE FoRcEs .................2*o REspoNDENT
THE CABINET SECRETARv MtNtsrRy oF DEFENCE .......................3Ro REspoNDENT
THE HoN ATToRNEv GENERAT ........4" REspoNDENT

TO:-
THE ENVIRONMENT AND LAND COURT OF KENYA AT MERU



AMENDED PE:IT|ON
1. THE PETITIQNERSaTe elders, members ,and Professionals of the RENDILLE

community of KARARE WARD within Marsabit county, in the republic of
Kenya and whose address of service for purposes of this petition shall be
care of:

J.NEUMA ASS9CTATES &CO ADVOCATES

ELECTRICAL HOUSE. 3RD FLOOR. ROOM 15.

P.O BOX 2712
MERU

!, THE ISTRESPONDENT is the County Government of Marsabit
established under Article 176 of the constitution <lf Kenya with the
mandate to hold in trust all community land within its furisdiction
and whose address for purposes of this petition shall be P.O BOX

384 MARSABIT.

3. THE zND RESPONDENT is the Chief of Defence Forces an appointee of the
president under ARTICLR 131 (1) of the constitution whose function is to be
the principal adviser to the President and Cabinet Secretary on any military,
operation and administrative matters within his competence and whose
address of service for purposes of this suit shall be ULINZI HOUSE, LENANA
ROAD P.O BOX 40558-00100NA|ROB|.

t. THE 3'd RESPONDENTis theCabinetSecretaryMinistry of Defence s an office
created under Article 24L (6l-of the constitution whose function is to advice
the President on matters relating to defence policy whose address of
service for purposes of this suit shall be ULINZI HOUSE LENANA ROAD P.O

BOX 40668-00100 NA|ROBT .

5. THE Ctn RESpONDENT is the Principal Legal Advisory to the Government of
Kenya charged with amongst other responsibilities, the duty to diligently,
impartially, objectively and competently advice the Government of Kenya
on any legal matters and represent it legal proceedings.



FACTS OF THE SUIT

6. AT ALL MATERIAL times relevant to thispetition the petitioners were and
still are members and professionalsof theindigenous Rendille minority
Community of KARAREWARD, situated within Marsabit County.

7. THE PETITTONERS are and have been in occupation of all that land within
the KARARE -SONGA WARD measuring approximately eeesqm, 877sq km
since time in memorial.

8. The suit land is unregistered community land held in trust by the 1't

respondent on behatf of the petitioners for purposes of wildlife, cultural
and tourism land use and promotion.

9. The suit land is in the process of transition from trust land to community
land.

10.On or about the year z}tlthe 2nd and 3'd respondents approached the
1'trespondent and requested to be given land within KARARE WARD for
purposes of camping and range activities and after holding a series of
meetings with the community elders, the elders agreed to give them land
within MATA LAMA area which parcel of land is already demarcated for use

by the 2nd and 3'd respondents.

!!The 2nd and 3'd respondents were dissatisfied with the portion of tand given

to them in the year 2072 and in January 2020 approached the
1'trespondent and requested for atternative tand within KARARE WARD
Measuring 10,000sq km.

12.On the 20th day of January ,the 2nd and 3'd defendants team led by the
county commissioner held a public participation meeting and community
elders present refusedreiected the request of the 2nd and 3'drespondents



for reasons that the proposed new site is a cultural and biologically diverse
critical area of importance and sensitive conservation and pastoral grazing

lands.

l3.However in a bid to forcefully acquire the suit land and in ignorance of the
public participation resolutions passed by the community the 2nd and 3'd

respondents resulted in a divide and rule strategy through use of
government administration chiefs and the county commissioner and.
handpicked 35 elders from the K.ARARE location and forced them to show
them the suit land claiming that the land in question is public land and that
they had a right over it for public use.

14.1n furtherance of their bid to forcefully acquire the suit land, on the 12rH

day of March z1z},the 1$ 2nd and 3'd respondents visited the site together
with the survey of Kenya, for purposes of demarcating the suit land for use

by the 2nd and 3'drespondents and forced the area chiefs to show them the
land claiming its public land.

14.A. On or about the 29th dav of Mav 2O2O the 2nd and 3'd resoondents

,actualized their intentionsto forcefullv acguire the suit land and ,illegallv and
unlaMullv entered upon the suit land with tracks and bu[dozels and have
besun erectins a fence, and constructing a road therein.

l4.BThe actions of the 2nd and 3'd respondents in forcefullv entering into the
suit land usins militarv force have sparked tension and violence in the area

14.C The Rendille commu nitv have a adv lnst 15f) OOO acrpc to the I ake

Turkana proiect an active case in court and the contin ual forceful
acquisition of more land from the communitv will render them landless and
destitute in the near future.

15.The 1't respondent is a trustee of unregistered community land and ought
to administer the same in accordance with the constitution ARTICLE 63 (3)

AND (4) as well as section 5 (6) and (8) of the Community Land Act 2015.



!6.The actions of the respondents in forcefullyla(igggvel trying+ffi€q{+ire
aequifmg the suit land are in contravention of ARTICLE 63 (3) AND (A) of
the constitution and sections 6(6) and (8) of the Community Land Act 2016

and in breach of the trust bestowed upon them.

16. NATURE OF INJUTY CAUSED OR LIKELY TO BE CAUSED TO THE PETITIONERS:

A.) The petitioners living within the proposed site of acquisition will be displaced

and rendered homeless.

B.) The actions of the respondents have b_fqught tenslgn are likely to!.ringte_nslen-

within the affectedarea as a result of which four innocent persons lost thglf liv-es .

C.) The value in provision of environmental goods and services is being will be

adversely affected as the members of the community are not allowed to access

that area by the 2nd and 3'd respondents who have mounted guard on the said

area .

D.) The biodiversity conservation, cultural site protection, or its use for

educational, ecotourism recreational, health and research purposes will be highly

prejudiced.

E.) The actions of the respondents will interfere with migration and critical habitat

of the wildlife and endanger any rare, threatened or endangered species.

F.)The affected area is tlle oglv fertile land and is also a water catchment and drv

season area for the pastoral cornmunities of not onlv Karare but also

Sonea.Losoloso.Kambove . and Laisamisthe illeeal take over bv the 2nd and 3'd

resoondents will ereatlv affect food oroduction in that area -

G.) Over 150.000 camels. 215.00sheepan d soats and 85.00ocattle are deoendent

gI KaIgE ecosEtem durins droueht seasons.

H.) There is a likelihood that the oeoole will lose about 35% of their

livestock to malnutrition and malnutrition related complications.



OUR LORDSHIP THE PETITIONERS THEREFORE PRAY FOR ORDERS:

1. A declaration that land situated within the KARARE -SONGA WARD
MEASURING APPROXIMATELY 877.30 SQUARE KILOMETERS is unregistered
community land and ought to be dealt with only in accordance with Article
63 of the constitution of Kenya Z.OLO, and the Community Land Act 2016
together with the Regulations thereof.

2. A declaration that the actions of the 1't respondent and the 2nd respondents
in trying to forcefully acquire the said land for public use is in violation of
article 63 and the community land act }OLG and the rights of the members
of the community .

2.(a)A dectaration that the actions of the 2nd and 3'd defendants in forcefutlv
and illeeallv enterins upon the suit land and .erectine fences and

constructing a road therein are unconstitutional and in violation of Article 63

of the Constitution and the Communitv land Act 2015 -

3. A declaration that failure by the L't, 2nd and 3'd respondents to adhere to
the public participation resolutions passed in the meeting held on the 20th

day of January 2A2O is unlawful and illegal.

4. A conservatory order do issue restraining the respondents from acquiring,
alienating ,disposing of and or in any way dealing with the KARARE -SONGA
land except in accordance with ARTICLE 63 and THE COMMUNITY LAND
ACT 2015.

5. An order of prohibition do issue prohibiting the respondents from forcefully
acquiring ,alienating ,disposing off or in any other way dealing with the suit
land except in accordance with the constitution and the community land
act 2016 .

5.a) An order of mandamus do issue compelling the 2nd and 3'd respondents to
move out of the suit land and demolish all illegal structures erected therein.



6. Costs of this petition.

7. ALL AND ANY order this court deems fit and just to grant.

AMMENDED AT MERU THIS

FOR; J.NELIMA ASSOCIATES &CO

ADVOCATES FOR THE PETITIONERS.

FOR: J.N

ADVOCATES FOR THE PETITIONER.

DRAWN &FILED BY

J. N ELIMA ASSOCIATES&CO

ADVOCATES

ELECTRICAL HOUSE 3RD FLR RM 1.5

P.O BOX 27L2
MERU

CELL NO:0721883778
EMAIL ADDRESS: nelimajT9@gmail.com

DAY OF ....

J
v

I1E '"

n3- 2020

CIATES

* ,(i, (\ff|
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TO BE SERVED UPON THE

COUNTY GOVERNMENT OF MARSABIT

P.O BOX 348
MARSABIT.

THE CHIEF OF DEFENCE FORCES

ULINZI HOUSE LENANA ROAD

P.O BOX 40668-00100
NAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE

ULINZI HOUSE LENANA ROAD

P.O BOX 40668-00100



NAIROBI

THE ATTORNEY GENERAL

THE IN CHARGE MERU OFFICE

NTARA PLACE

P.O BOX

MERU

THE NATIONAL IANDS COMMISION
ARDHI HOUSE 1ST NGONG AVFNI IF

OFF NGONG ROAD

P.O BOX 44417-00100
NAIROBI



REPUBIIC OF KENYA

IN THE ENVIRONMENT AND IAND COURT AT MERU

tN THE MATTER OF ARTICLEJL3(II.{2}.{b}.{d},{3} AND (41.82{11.{g} OF ARTICLE

rN THE MATTER OF SECTION 6t6l t8l ANP 26 OF THE COMMUNIW_.IANp_ACT

2016.

rN THE MATTER OF THE,WTIBLIFF ANp CpNSERVATION ACT 2013

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND

AND

AND

D



THE RENDIILE PROFESSIONAL ASSOCIATION ........ ......18IH PETITIONERS

AND
THE COUNIY GOVERNMENT OF MARSABIT
THE CHIEF OF THE KENYA DEFENCE FORCES .:. -. -. -. - -:: -. -: - ;*' xirHilSis
THE CABTNET sEcRETARy MrNrsrRy oF DEFENCE .......................3to REspoNDENT
THE HoN ATToRNEv GENERA1.............. ..........4t'REspoNDENT

D

I TERUK MURUSI OF P.O BOX MARSABIT within the republic of Kenya do hereby
make oath and swear as follows.

1. THAT I am an adult male of sound mind and the 1't petitioner herein hence
competent to make and swear his affidavit on my own and with authority
from the other petitioners to swear this affidavit on their behalf .

2. THAT I swear this affidavit in furtherance to the one sworn on the 24'h day
of March 2020.

3. THAT On the 29th day of March 2A2A the 2nd and 3'd respondents actualized
their intentions of forcefully acquiring the suit land and entered into the
land with bulldozers and tracks and began erecting a fence therein and
constructing a road.

4. THAT forceful acquisition of the suit land by the 2nd and 3'd respondents
despite objections from the community is unlawful, and in contravention of
the constitution and more especially ARTICLE 63 and the Community land
ACT.

5. THAT the above laws have laid down the procedure for dealing with
unregistered community land and the same have not been followed by the
respondents in acquiring the suit land .



6. THAT way back in 20tZ when the respondents wanted land for camping

activities from the community the involved them and were allocated land

at MATA LAMA which they currently occupy and use .

7. THAT one wonders why this time round they have forcefully acquired

despite objections from the community.

8. THAT the land in question is community land and that the respondents L &
'2 are fully aware of this fact as confirmed by their attempt toinvolve the
community the land acquisition in 20L2 and JanuarV 2020.

9. THAT the actions of the 2nd and 3'd respondents have sparked off riots in

KARARE and heightened tension and despair in the area which is inhabited
indigenous, minority and marginalized communities. Seven days later on 4th

day of JUNE ?A2O after respondent 2 forcefully moved in to the contested
area four (4) people were brutally killed in Karare by armed assailants.

10.THAT all past 204 killings in Karare were all related to attempts by other
communities or agencies attempt to forcefully grab environmentally and

culturally sensitive Karare Land and community have a reason to belief that
this may not be different.

11.THAT this is a third attempt to try and acquire the suit land illegally, with
the first attempt being the inclusion of KARARE WARD as part of the
municipality and there giving power to the L't Respondent illegally takeover
control and access of Karare land a move the community strongly objected
to and the case is still pending in this court .

12.THAT second attempt is the LAKE TURKANA WIND POWER PROJECT which
has resulted in the community losing150,000acres, despite objection by the
community,and an active court case.



13.THAT the Rendille /Samburu community in Marsabit county cannot afford
to lose any more land as they will be rendered landless and destitute in the
near future.

L4.THAT the land in question being a dry season grazing area and being
important part of the Rendille and Samburu community grazing ecosystem
may contribute to the collapse of the entire ecosystem by curtailing
important interlinkages

LS.THAT the 1* respondent who is just but a trustee of the suit land on behalf
of the community has failed the community by allowing and even abetting
the forceful taking over of the suit land .

16.THAT the county commissioner was overheard in a video clip saying that
whether they like it or not they will give the tand to the 2nd and 3'd

respondents.

l7.THAT the l'trespondents have no right to give out what does not belong to
them.

18.THAT if the actions of the 2nd and 3'd respondents are not stopped by this
courts intervention, then in the distance future, there will be no land left
for the Rendille /Samburu community of Marsabit thereby curtailing
livelihoods and curtailing intergenerational equity and sustainability
pastoralist production system.

19.THAT the land in question is not pubtic land and cannot be dealt with in the
manner in which the respondents are dealing with it, in total disregard of
the set down procedures and laws.

2O.THATif the actions of the respondents are not stopped by the intervention
of this court then the Petitioners will be rendered landless and destitute.



r

21.THAT the petitioners have made out a case for grant of the orders sought

and we urye the court to grant us the orders sought to prevent arry further

encroachment on the petitioners land.

22.THAT wtut is deponed to herein above is true to the best of my knowledge

belief and information.

SWORT{ 8Y IHE SAID MURt'SI LERUK AT MERU

THrs ....--.... t5*..oey oF {a.M.,-.zou.
BEFORE ME

DEPONENT

KEVI YENYIRE

r: tf'r s.

P. O. Box - 6()2C}0. MEPIj
pnAw[ &TllIL BY

J. NELIMA ASSOCIATES&CO

ADVOCAITS

EIICTRICAL HOUSE 3M FIR RM 15

P.O BOX 2712

MERU

CELL f,l0:0721883778

EMAIL ADDRESS: nelimajT9@gmail.com
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REPUBLIC OF'KE,NY,A.

IN THE ENVIRONMBNT AND LAND COIIBTAT II4EBU
MI

F
258 OF THE CONSTITUTION OF KENYA

IN THE MATTER OF SECTION 6 (6) (8) AND 26 OF THE COMMUNITY LAND
ACT 2016.

AND

IN TITE MATTER C)s. THE WILDLIF'E AND CONSERV ATION ACT 2013

AND

AI\D

IN TTIE OF THE OF KENYA OF
RIGHTS AND FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE

RULES

BETWEEN

LERUK MURUSI ........IST PETITIONER
LECHEKU ANGELE ...........2N'PETITIOI\rER
LRAIIo srEpHEN LTERIOS .....i.............o,,.3* PETITT0I\IER
LTETIAN rJRUp8S.....,..... .......4e PETTTIoNER
srEYE TIMBoR .......5" PETITIoNER
LENDoDoDo LoLBALANGA.... ...6t'PETITIoNER
JIMMy LENEEpE...... ....7" PETrrIolvER
srEprlgN LEsoRoH GAMBARE.... .........8r8 PETITIoI\rER
JAMESiIIARIJNI........... ........9o PETtItOniEn
LpTRIKON NEEpE .....10'* pETITIoNER
pARTrcK KURAKI ........lltf, PETITIoNER
SAMUEL LOIBARBAI\ ......12''PETTTToNER
FRANCns LEADUMA ........iffi ...13" PETITroNER

THE CoUNTy GovERNMENT or nCIF-saBrt... .ltt RESPoNDENT
THE cHrnF oF THE KENyA DEFENCE FoRcES ........,....2ND REsP0NDENT
THE CABTNET SECRETARy MTNISTRY oF DEFENCE.. .....3*oRnsPoNDENT
THE HoN ATTORFIE"y GENERAL.......... 5o nnsPoNDENT

TO:-
TI{f, ETII!'IRONIVIENT AND LAND $ 6Tr MBRU
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PETITION
l. THE PETITIONERS are elders and members of the RENDILLE community of

KARARE WARD within Marsabit county in the republic of Kenya and whose

address of se.rv'ice for purposes of this petition shall be care of:* i,1 .,i ..,
L J ,.,;"i 

-:_.

ADVOCAT

P.qBox.27U
MERU

2. THE lsr RESPONDENT is the County Government of Marsabit established

under Article 176 of the constitution of Kenya with the mandate to hold in trust

all community land within its Jurisdiction and whose address for purposes of this
pditi{rn $all be P.O BOX 384 MARSABIT .

L THE 2ND RESPONDENT is the Chief of Defence Forces an appointee of the

president under ARTICLR 131 (l) of the constitution whose function is to be the
pri$cipal adviser to the President and Cabinet Secretary on any military, opcration
aa6 xlministrative matters within his competence and whose address of service for
purposes of this suit shall be ULINZI HOUSE, LENANA ROAD P.O BOX
40668-00100 NAIROBI.

d TIIE 3Fd RESPONDENT is the Cabinet Secretary Ministry of Defence s an

ofu created under Article 241 (6) of the constitution whose function is to advice

the President on matters relating to defence policy whose address of service tbr
purposes of this suit shall be ULINZI HOUSE LENANA ROAD P.O BOX 40668-

OO1MNAIROBI .

5. THE {tr RESPONDENT is the Principal Legal Advisory to the Government of
Kenya charged with amongst other responsibilities, the duty to diligently,
impartially, objectively and competently advice the Government of Kenya on any
legal matters and represent it legal proceedings.

FAgfS OF THE SUIT

6: Alf ALL MATERIAL times relevant to this petition the petitioners were and still
are members ofthe indigenous Rendille Minority Community of KARARE
WARD, situated within Marsabit County.

7. THE PETITIONERS are and have been in occupation, of all that land within the

KARARE -SONGA WARD measuring approximately 600sq km, since time in
memorial.



8. The suit land is unregistered community land held in trust by the I't respondent on

behalf of the petitioners for purposes of wildlife, cultural and tourism land use and
prrmotion.

9. The suit land is in the process of transition from trust land to community land.

lgOn or about the year 2012 the 2nd and 3'd respondents approached the I't
respodent and requested to be given land within KARARE WARD for purposes

ofcamping and ftrnge activities and after holding a series ofmeetings with the
community elders, the elders agreed to give them land within MATA LAMA
area which parcel of land is already demarcated for use by the 2"d and 3d
respondents.

1 1. The 2nd and 3'd respondents were dissatisfied with the portion of land given to
them in the year 2012, and in the month of January 2O2A approached the l$
rcspondent and requested for alternative Iand within KARARE WARD Measuring
10,00CIsq km.

12. On the 206 day of January, the 2nd and 3'd respondents team led by the county
commissioner, held a publ
dectined the request of the

meeting and community elders presenttc
and 3'd respondents for an alternative site, citing

amqst other reasons that the proposed nerv site is a cultural and biologically
diverre critical area of importance and sensitive conservation and pastoral grazing
lands.

liLHosrsycr in a bid to forcefuJly acquire the zuit land and in ignorance sfthe public
pwticipation resolutionr purrld Uy ttre community the 2d and 3d respondents
resulted in a divide and rule strategy through use of government administration
chiefs and the county commissioner and handpicked 36 elders from the KARARE
location and forced them to show them the suit land claiming that the land in
questiur is public land and that they had a right over it for public use.

14. In furtherance of their bid to forcefully acquire the suit land, on the l2rH day of
March 2}21,the I't 2nd and 3'd respondents visited the site together with the
suniey of Keny4 for purposes of demarcating the suit land for use by the 2d and

3d respondents and forced the area chiefs to show them the land claiming its
public land.

f5.Ttle l$ respondent is a trustee of unregistered community land and ought to
administer the same in accordance with the constitution ARTICLE 63 (3) AND (4)
as well as section 6 (6) and (8) of the Community Land Act 2016.



16.The actions of the respondents in forcefully trying to acquire the suit land are in

contravention of ARTICLE 63 (3) AND (4) of the constitution and sections 6(6)

and (S) of the Community Land Act20l6-

16. NATURE OF INJUTY CAUSED OR LIKELY TO BE CAUSED TO THE

PETITIO NERS:

A) The petitioners living within the proposed site of acquisition will be displaced and

rerderd lpmeless.

B) The actions of the respondents are likely to bring tension within the affected area.

C) The value in provision of environmental goods and services will be adversely affected

D) TtEbiCIdiversity conservation, cultural site p'rotedion, or its use for educational,

ecotourism recreational, health and research purposes will be highly prejudiced.

E) Th€ actions of the respondents will interfere with migration and critical habitat of the

wildlifeand endanger any rare,tlreatened or endangered species.

YOTTN I,OROSUTP IHN PTTITIONERS THEREFORE PRAY FOR ORDERS:

1. A declaration that land situated wiflrin the KARARE -SONGA WARD is
community land and ought to be dealt with only in accordance with Article 63 of
the constitution of Kenya 2010, and the Community [^and Act 2016 together with

the Regulations thereof.

2. A declaration that the actions of the Itt respondent and the 2nd respondents in

tryu€ to forcefully acquire the said land for public use is in violation of article 63

and the community land act 2016 and the rights of the members of the community

3. A declaration that failgre by the l$,2nd and 3'd respondents to adhere to the public

prticipatron resolutions prir.O in the meeting held on the 20tr day of Jaruary
2020 is unlawful and illegal.

4. A conservatory order do issue reskaining the respondents from acquiring,

alienating,disposing of and or in any rvay daling with the KARARE -SONGA
lard eircept in accordance with ARTICLE 63 and THE COMMUNITY LAND
ACT 2016 ,

5 An order of prohibition do issue prohibiting the respondents from forcefully
acquiring,alienating ,disposing offor in auy other way dealing with the suit land

except in accordance rvith the constitution and the community land act 2016.



6. Costs of this petition.

7. ALL AND ANY order this court deems fit and just to grant.

$,
DAY OFDATED AT MERU THIS 2020.

FOR: J.NELIMA ASSOCIATES &CO
ADVOCATES FOR THE PETITIONERS

DRAWN &FILED BY
J]\IEI.IMA ASSOCIATES&CO
ADVOCETES
ELECTRICAL HOUSE 3RD FLR RM 15

P.O BOX 2712
MERU

TO BE SERYED I]PON
THE COUNTY GOVERNMENT OF MARSABIT
P.O BOX 348
MARS.qBIT.

TtM CTIIEF OF DEFENCE FORCES
ULINZ HOUSE LENANA ROAD
P.O BOX 40668-00100
NAIROBI .

THE CABINET SECRETARY MINISRTRY OF DEFENCE
ULINZI HOUSE LENANA ROAD
P.O BOX 40668{0100
NAIROBI.

THE ATTORNEY GENERAL
THE IN CHARGE MERU OFFICE
NTARA PLACE
PCI BOX
MERU



REPUBLIC OF KENYA

IN THE ENVIRONMENT AND I.AND COURT AT MERU

coNsTlTUTloNAt PETIflON NO -...........................OF 2020.

rilrl ('1 I

! t r!r"l l'''"

lN nrt utrrrn Or ffiilCtE 63{11.(21.(bl.{dl.(31AND (41. ARTICLE 62(11.(el.ARTlCl,.E 10

,40.23, 258 AND ARTICLE TO OF THE CONSTITUTION OF KENYA

AND

!N THE MATTER OF SECTION 6 (5I . (8I AND SECTION 26 OF THE COMMUNITY LAND

AC.r 20L6

AND

IN THE MATTER OF THE WILDLIFE AND CONSERVATIoN ACT 2013

AND

IN IIIE iIATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND

FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

*iHtl.}#mr=====' iffisffix
LTETIAIT| tfRUpES.. ............,4* PEnTK}I{ER

sTttETHBoR .s* pEnrtoxeR

LEirDsx)Do IoLBAIANGA..... .........6o PETmoNER

JtMMy IENEEpE.. ...............7* prnnoneR
srEpHEil tEsoRoH GAMBARE ,.,......8* PETlrlot'lER

JAISE5 ;.IARIEIIII. ...............9* PETffiONER

tpt$(G{ t{EEpE-.... .-.....10o PETmoNER
pARTtcK KURAKI.... ..........11* PETtTtoNER

sAMUEL torBAR8AN.............. .........12t* PmrloNER
FRAilos TEADUMA .,-.....13t'PFImoilER

AND

THE couNw covERNMENT oF MARsABtr........... .......ltt REsPoNDENT

THE O{IEF OF THE KENvA DEFENCE FORcES ..,........,....2no RESPONDENT



THE CABINET SECRETARY MINISTRY OF DEFENCE ......ATH RESPONDENT

THE HON ATTORNEY GENERA1................ ......5TH RESPONDENT

: 
" 

::.^..1 :1',-l:1

SUPPORTING AfFIDAVIT TO PEilNON
I MURUSI LERUK OF P.O BOX MARSABIT within the republic of Kenya do hereby make
oath and swear as follows:-

1. THAT I am a male adult of sound mind residing and working for gain within
Marsabit and hence competent to swear this affidavit on my behalf and with
authority from the petitioners to swear it on their behalf.

2, THAT I And the petitioners are members of the Rendille community within
I(ARARE -SONGA WARD Marsabit county

3. THAT I and the other petitioners have been born and bred in KARARE and have

built therein permanent houses, and I live there with our families.

4- Tll,AT the suit land is unregistered rcmmunity land established within Marsabit
County and is held in trust by the 1't respondent on behalf of the petitioners for
purposes of wildlife, cultural and tourism land use and promotion and is in the
process of transition from trust land to community land.

5. THAT on or about the year 2112the 2"d and 3d respondents approached the 1't
respondent and requested to be given land within KARARE-SONGA WARD for
purposes of camping and range activities and after holding a series of meetings
with the community elders, the elders agreed to give them land within MATA
LAMAarea which parcel of land is already demarcated for use by the 2nd and 3'd

respondents.

6. THAT the 2nd and 3'd respondents were dissatisfied with the portion of land given
to thern in the year 2012 at MATA IAMA , and in January 2020 approached the
ls respondent and requested for alternative land within KARARE WARD

Measuring 10,000sq km.

7. THAT on the ZOth day of January,the 2nd and 3'd defendants team led by the
county commissioner held a public participation meeting and community elders
present declined the request of the 2nd and 3'd for reasons that the proposed
new site is a cultural and biologically diverse critical area of importance and
sensitive to consenration and pastoral grazing lands .



8. THAT ln a bid to forcefully acquire the suit land and in ignorance of the public
participation resolutions passed by the community the 2nd and 3'd respondents

resuttd in a divide and rule strategy through use of government administration
ch'refsand the county commissioner and handpicked 36 elders from the KARARE

location and forced them to show them the suit land claiming that the land in
question is public land and that they had a right over its use.

g. THAT In furtherance of their bid to forcefully acquire the suit land, on the 12rH

day of March z1z},the 1* 2nd and 3'd respondents visited the site together with
the survey of Kenya, for purposes of demarcating it. Annexed and marked ML

La, b,c, d, e and f are Copies of pictures taken of the survey of Kenya truck and

KDF truck at KARARE.)

10. The suit land being unregistered community land is not owned by the 1't

respondent but the 1't respondent only holds the same in trust for the
community and ought to administerthe same in accordance with the
aorxstiUtion ARTICLE 63 (3)AND t4)aswellas section 6 (6)and (8) of the
Community Land Act 2015.

THAT the respondents are trying to forcefully alienate the suit land for public
purposes without following the set down procedures set out in the community
land act 2016 and as well as article 10 and 63 (3)AND (4)of the constitution .

11.

L2. THAT the actions of the respondents in forcefully acquiring the suit land do not
only violate the rights of the petitioners but are in in contravention of the
constitution as well as the community land act 2016 which govern the manner in

whir:h such land ought to be administered .

13. THAT the activities of the respondents are causing tension within the community
and if fiot restrained will generate into violence between the county officials the
KtF ard the members of the community.

L4.THAT the actions of the respondents in trying to forcefully acquire the suit land

will render the members of the community land less as they have settled there



from time in memorial ,have built houses, graze their animals therein and have

even interred their loved ones therein.

15.THAT I am advised by my advocates on record that the 1't respondent is only a

trustee of the suit land and the law especially section 6 of the community land

act prohibits any transactions on unregistered community land.

16.THATthe respondents are dealing with the suit land as though it is public land yet

it is not and the law prohibits any transactions on unregistered community land-

lT.THATthe respondents have already been given land at MATA LAMA which has

already been demarcated.

IS.THATthe actions of the respondents if not restrained are likely to cause the

community irreparable harm and damage that cannot be compensated by way of

damages.

19-THAT in the premises we urge this honourable court to grant us the orders

sought.

20.THAT if the orders sought are not granted the petitioners will suffer irreparable

igm and damage that cannot be compensated bY way of damages-

21.THAT what is deponed to herein above is true to the best of my knowledge,

information and belief.

SWOnll BY THE SAID T.ERUI( MURUSI AT MERU.

n{rs ..........2+.f .,....oav oF ...fu,fl*Ht.2020 DEPONENT

BEFORE ME
ENY\

coinMlsloN



DRAWN &FIIED BY

J.NEUMA ASSOCIATES & CO

ADI'SATES
P.O 8()X 2712
MERU

TO BE SEBVED UPON THE

COUITTY GOVERNMENT OF MARSABIT

P.O 8GX:I48
MARSABIT.

ItE CTOTF OF DEFENCE FORCES

UUXA }EUSE I.EI{AT{A ROAD

P.O BoX r106,68-m100

NAIROBI

THE CA3ffi{ET SECRETARY MINISRTRY OF DEFCI*CE

UI.Iffi TIOUSE I."ENANA ROAD

P.O BOX 40658-00100
NAIROBI.

TIIE TTTORTEY GENERAT

MERI' OFFICE

NTARA PIACE

P.O BT}X MERU

o



REPUBLIC OF KENYA

coNsflTUTlONAt PETITION NO .............................oF 2020.

rN rHe Mlrren Or anflCle Sg{rl.(21.(bl.{dl.(3} AND (41. ARTICLE 62(11.{el.ARTlR.E 10 -

258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

AND

IN THE MATTER OF SECTION 5 (6T . (8} AND SECTION 25 OF THE COMMUNIW ]AND
ACr 20t6

IN THE MATTER OF THE WILDUFE AND CONSERVATION ACT 2013

IN THf MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHI''S AND

FUNDAMENTAT FREEDOMS PRACTICE AND PROCEDURE RULES

lnB#mi*r*......==-# iffi:Hi
tTETtAl 1-ERUpES.. .............4t'PEflnONER

srE\ltrutgoR .............. ----5* PETlnolrER

LEittxlDooo LoLBALANGA..... .........6* PETmoNER

JtMMy LENEEpE.. ...............7* prnnongR

srEpHEN LEsoRoH GAMBARE ..'.'..-.8* PETITIoNER

JAMEs IuIARLENT. ...............9o PETmoNER

tptRlt(oil NEEpE...... .....-.-10* PETmoNER
pARncK KURAKI.... ..........u* PETmoNER

sAMUEt 1oIBAR8AN.............. .........12" PETITIoNER

FRAxos I^EADuMA .-.-..13t' PETmoNER

AND

THE CouNTy GovERNMENT OF MARsABIT........... .......1- RESPONDENT

THE crtlEF oF THE KENvA DEFENcE FORcES ................2nD RESPONDENT

. t l:..".' -'

IN THE ENVIRONMENTAND IAND COURTAT MERU-

AND

AND



THE cABINET SEcRETARY MtNtsTRY oF DEFENcE ......qT,nfSP9[tfDENT

THE HoN ATToRNEv GENERA1................ ......srxhrSpUilUenr

CERTIFICATE OF URGENCY

I JACTTUEHNE NEUMA an advocate of the high court of Kenya do certifu that this

application is urgent on the following grounds.

1. TI1AT the respondents have begun forcefully acquiring the petitioners land

situated within the KARARE -SONGA ward without following the laid down

procedures and without adhering to the public participation resolutions passed

by the community.

?.. THATthe respondents on the 12th of March 2O2A brought the survey of l(enp to
surv€y the suit land with the intention to demarcate the area intended to be

acquired.

3. THAT if the actions of the respondents continue the petitioners who live on the

said land will be displaced and rendered landless.

4. THAT the actions of the respondents have created unnecessary tension within

the communitY.

5. THAT in view of the foregoing we urge the court to issue the orders sought.

DATED Ar M E Ru rH ts ........ .... -..2*-*.............. orv or -. !Y.ft(k1...-...2020

FOR; J.NELIMA ASSOCIATES &CO

ADVOCATES FOR THE PETITIONERS

DRAWT{ &FIT,ED BY

J.IrlEtIIut \ ASSOCIATES&CO

ADVOCATES

ETECTRICAT HOUSE 3RD FLR RM 15

P.O mX 27L2
MEru

TO BE SERVED UPON

THE COUNTY GOVERNMENT OF MARSABIT

P.O BOX 384
MARSABIT.



THE CHIEF OF DEFENCE FORCES

UUNZI HOUSE I.ENANA ROAD

P.O BOX rrc668.q1100

IIAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE

UUNZI HOUSE I"ENANA ROAD

P.0 80x 4066&fi1100
NAnOS.

THE ATTORNEY GENERAT

MERU OFFICE

fST*A PI.ACE

P.O B(Dr
MERI'
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REPUBLIC OF KENYA

IN THE ENVIRONMENT AND I.AND COURT AT MERU

coNsTrTUTlONAt PETlrloN No .............................oF 2020.

rx nrs Mlrren or mnCre sg(rl.{21.(bl.(dl.(31AND (41. ARTIClI 62(11.(el.ARTlCtE 10 .

258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

AND

IN THE MATTER OF SECTTON 6 (6} . (8I AND SECflON 25 OF THE COMMUNITY I/AND

ACT 2015

AND

tN THE MATTER OF THE WITDLIFE AND CONSERVATION ACT 2013

AND

IN TIIE MATTER OF THE CONSTITUTION OF KENYA PROTECNON OF RIGHTS AND

FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

r,Eftrfl( ttt RUsl

tEcHEKUANGELE..............:.::ffi::::::.::::::::::::::::::::f;lffi3ffix
LRADO STEPHEN LTERIOS... ..........'....3*o PETITIONTR

LTEIIAIII IERUPES.....r....r.r..r....*.tr.*r.r..r..*.*.r...r.rr.r........t,..............4ffi PETITPI{ER

srE\ E Tkl8()R '5il Prrlrlo{tlER

tEi{DoIX}DO LOLBAIANGA..... .........6rH PETTnONER

JtMMy IENEEpE.. ...............7* pEnilorurn

STEPHET{ LESOROH GAMBARE ....."..8TH PETITIONER

JAMES trtiARt^Emt. ........-.....9rH PETmoNER

tptRntot{ NEEpE...... ........10rH PETmoNER
pARTtO( KURAK|.... ..........11rH PmflONER

SAMUEL LOIBARBAN ......L}TH PETMONER

FRAIIOS IEADUMA ...13TH PETITIONER

AND

THE COUNTY GOVERNMENT OF MARSABIT ...........lsr RESPoNDENT

THE CHTEF oF THE KENYA DEFENCE FORcES ....-..........2no RESPONDENT



THE CABINET SECRETARY MINISTRY OF DEFENCE ......4TH

THE HON ATTORNEY GEN8RA1............,... ......5TH

TAXE fiOTICE that this honourable court shall be moved on the...

-If*---Jay 
of ......Ffu.1-.)f...:..........20 zo at9.00 o'ctock in the

thereafter for hearing of an application by counsel for the petitio

RESPONDENI ..:

REsPONDENT

iloncE oF MofioN
UIrtDtR ARTICLE t55(3) {B} of the constitution of Kenva 2010 and all other enabline
provision of the law .

forenoon or soon
ners for orders that

1. THAT this honourable court be pleased to certify this application as extremety
urgent and dispense with service in the first instance.

2. THAT this honourable court be pleased to issue conservatory orders restraining

the 1't 2nd and 3'd defendants from forcefutly acquiring, alienating, disposing of
and in any other way dealing with the unregistered community land situated
within IGRARE-SONGA ward, except in accordance with ARTICLE 63 (4) of the
constitution and the community land act 2015 untilthis application is heard inter
parties

3. THATthis honourable court be pleased to issue conservatory orders restraining
the 1* 2nd and 3'd defendants from forcefully acquiring, alienating, disposing of
and in any other way dealing with the unregistered community land situated
within KARARE-SONGA ward, except in accordance with ARTICLE 63 (4)of the
constitution and the community land act 201,6 until the petition is heard and

determined.

4. THAT costs of this application be provided for .

WHICH APPUCATION is supported by the annexed affidavit sworn by MURUSI IERUK

and on more grounds to be adduced during the hearing hereof.

DATEDAT MERU rHrs........ ........2.9|I.........DAY oF .......n{1k!A,............2020.

;;;#{i;imil6
ADVOCATES TOR THE PETITIOT{ERS



DRAWN &FIIED BY

J.NETIMA ASSOCIATES &CO

ADVOCATES

Er^EcrntcAt HousE Roou !.5 3B rtn
P.O BOX 27L2
MERU

TO BE SERVED UPON

COUNTY GOVERNMENT OT MAffiABIT
P.O BOX 384
MARSABIT.

T}IE{ITEF OF DEFET{CE FORCES

UUNA HOUSE

LENANA ROAD

P.O BOX
t{At'RrOGt

THE CABINET SECRETARY

MII{ISTRY OF DEFENCE

UT HQUSE, TENANA ROAD

P-O- BOX

NAIR@I



REPUBuC oF KENYA '- 

" 
I "... lr.

IN THE ENVIRONMENTAND I.AND COURTAT MERU

coNsrrrufloNAt PETlrloN No ....................-......--or 2020.

tN THE MATIER OF ARTTCLE 53{1}.(21.(bl.(dl.(31 AND (41. ARTlctE 62(11.(sl.ARnof 10

,40.23, 258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

AND

IN TTIE MATTER OF SECTION 5 (6} . (8I AND SECTION 26 OF THE COMMUNITY IAND

ACT 2016

AND

IN THE MATTER OF THE WTLDLIFE AND CONSERVATION ACT 2013

AND

IN ffi MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND

FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RUTES

ltigt,llfffi;===== iffisux
trETlAt{ tERupEs.. .............4t'pmTtottER

...5o Pmilol'ERsTE\ETmBOR .........

LENIlotloDo totBAtANGA..... .-.--..-.6* PETmoNER

JtMMy LENEEpE.. ...............7o prnnoNeR

srEpHEN tEsoRoH GAMBARE -.'......8* PETITIoNER

JAMES tr,tARLENI. ..............-9* PETmoNER

tptnt(ot{ t{EEpE...... ..-.-.--10* PETmoNER
pARTrcK KURAKI.... ..........u* PmrloNER
sAMUEt 1ot8AR8AN............... ........12* PmrloNER
FRAnos IEADuMA --.-----13* PETmo?{ER

AND

THEcouNTyGovERNMENToFMARsABtr........... .......1'RESPoNDENT

THE ClltEF oF THE KENYA DEFENCE FoRcEs ..-.............2oo RESPoNDENT



I

THE CABINET SECRETARY MINISTRY OF DEFENCE ..a* RrsDoilorr*rr
THE HoN ATToRNEv GENERA1................ ....'.5t'REsPoNDENT

SUPPORTING AFFIDAVIT

I MURUST LERUK OF p.O BOX MARSABIT within the republic of Kenya do hereby make

oath and swear as follows:-

1. THAT I am a male adult of sound mind residing and working for gain within

Marsabit and hence competent to swear this affidavit on my behalf and with

authority from the petitioners to swear it on their behalf-

Z, THAT I And the petitioners are members of the Rendille community within
I(ARARE-SONGA WARD Marsabit county

3. THAT I and the other petitioners have been born and bred in KARARE and have

built therein permanent houses, and I live there with our families.

4- TI1AT the suit land is unregistered community land established within Marsabit

County and is held in trust by the 1't respondent on behalf of the petitioners for
purposes of wildlife, cultural and tourism land use and promotion and is in the
process of transition from trust land to community land.

5. THAT on or about the year 2012 the 2nd and 3'd respondents approached the 1*

respondent and requested to be given land within KARARE-SONGA WARD for
purposes of camping and range activities and after holding a series of meetings

with ttre community elders, the elders agreed to give them land within MATA

LAMA area which parcel of land is already demarcated for use by the 2nd and 3'd

respondents.

G. THATthe 2nd and 3'd respondents were dissatisfied with the portion of land given

tothern in the year 2012 at MATA LAMA, and in January 2A2O approached the
1* respondent and requested for alternative land within KARARE WARD

Measuring 10,000sq km.

7. THAT on the 20th day of January ,the 2nd and 3'd defendants team led by the

county commissioner held a public participation meeting and community elders

present declined the request of the 2nd and 3'd for reasons that the proposed

new site is a cultural and biologically diverse critical area of importance and

sensitive to conservation and pastoral grazing lands -



8. THAT ln a bid to forcefully acquire the suit land and in ignorance of the public
participation resolutions passed by the community the 2nd and 3'd respondents

resulted in a divide and rule strategy through use of government administration
chiefs and the county commissioner and handpicked 36 elders from the KARARE

location and forced them to show them the suit land claiming that the land in
question is public land and that they had a right over its use.

9. THATtn furtherance of their bid to forcefully acquire the suit land, on the 12rH

day of March 2O2O, the l't 2nd and 3'd respondents visited the site together with
the survey of Kenya, for purposes of demarcating it. Annexed and marked ML
1a, b. c. d, e and f are Copies of pictures taken of the survey of Kenya truck and
KDF truck at KARARE.)

10. The suit land being unregistered community land is not owned by the l't
respondent but the l't respondent only holds the same in trust for the
community and ought to administer the same in accordance with the
constihrtiron ARTICLE 63 (3) AND (41 as well as section 5 (5) and (8) of the
Community Land Act 20L6.

11. THAT the respondents are trying to forcefully alienate the suit land for public
purposes without following the set down procedures set out in the community
land act 2016 and as well as article 10 and 63 (3) AND { )of the constitution .

12. THAT the actions of the respondents in forcefully acquiring the suit land do not
only violate the rights of the petitioners but are in in contravention of the
constitution as well as the community land act 2016 which govern the manner in
which such land ought to be administered .

13. THAT the activities of the respondents are causing tension within the community
and if not restrained will generate into violence between the county officials the
KDf and the members of the community.

14.THAT the actions of the respondents in trying to forcefully acquire the suit land
will render the members of the community land less as they have settled there



from time in memorial ,have built houses, graze their animals therein and have
even interred their loved ones therein.

15.THAT I am advised by my advocates on record that the 1" respondent is only a
trustee of the suit land and the law especially section 6 of the community land
act prohibits any transactions on unregistered community land.

16.THATthe respondents are dealing with the suit land as though it is public land yet
it is not and the law prohibits any transactions on unregistered community land.

lT.TllATthe respondents have already been given land at MATA LAMA which has
already been demarcated.

18.THAT the actions of the respondents if not restrained are likely to cause the
community irreparable harm and damage that cannot be compensated by way of
damages.

19.THAT in the premises we urge this honourable court to grant us the orders
sought.

20.THAT if the orders sought are not granted the petitioners will suffer irreparable
harm and damage that cannot be compensated by way of damages.

21.THAT what is deponed to herein above is true to the best of my knowledge,
information and belief.

SWONX BY ITIE SAID I^ERUK MURUSI AT MERU.
rHtr ........ .2-k !7......DAy oF ..tJtttkk#...z02o

A^=ul&r++{
DEPONENT -

BEFORE ME

J
KAIMENYI

E
Fohi (JATHS
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