TWELFTH PARLIAMENT

FOURTH SESSION - 2020

DEPARTMENTAL COMMITTEE ON LANDS

REPORT ON THE CONSIDERATION OF A PETITION BY RESIDENTS OF KARARE
WARD REGARDING COMPULSORY ACQUISITION OF LAND IN MARSABIT
COUNTY BY THE KENYA DEFENCE FORCES

DIRECTORATE OF COMMITTEE SERVICES

CLERK’S CHAMBERS

PARLIAMENT BUILDINGS

NAIROBI OCTOBER, 2020




Table of Contents

CHAIRPERSON'S FOREWORID .ucisnsussssssanssssssssrsanssssansssassssssssssavsnssssusssssvamvassnamssnnusss iii
EXECUTIVE SUNINIARY cosovnnvusssssssvmmssssessms s ssassyssssssss insssss st asmasiainaiiinmsssssts iv
Lil) B RETAC I s sanunusnwysssowetonssionsssonossss s ms o s sikssisas s i isassss i isa st 455 pysanssess s syTRSRSSAS v

1.1 Mandate of the COmmMIttee........cceeivureiiiieiiiiiiiiiiiiiiinre s sae s s sseesssnns v
1.2 Committee SUDJECES .....coiiiiuiiiiiiiiinniiiiiiiinitiiiiiiesisiieneessscsssnnasesssssesssnssessessssnneenesessanns v
1.3 OVEISIZRL cuueeeeeeiiiiiiiiiiiiitiritiecnnseenrer s ssress e s s s s s s e s s s e s e e s s s s s s s s s s s nannnneaneseneeees v
1.4 Commitiee Membership . sommsssssomssommunsasmsmms o smmsasis s sas s s s s sxeviss Vi
148 Committee SECretaridl mumsmimssmssurimmansssmmesm s s s as s ans s e o eas 8
INTRODUCTION sunommmassmmessomssmssmmsss i s s s s i aos i ssais dsss s isnssissssnssat 9
3.0SUBMISSIONs3.1 Submissions by the Petitioners......c.ccooeceveiiiiiiiininniniiiiiinnnnennsissnnnne 11
3.2 Submissions by the Cabinet Secretary, Ministry of Defence and Chairperson, National
Land CommMISSION......cciiiiiimtiiiiiiiiiiiiiiiiieiiniiiniesississessssssssssssessssesssnnesssssssssnsassssssssnsees 13
4.0 OBSERY ATIONS j..iunsssssssnmunssssnesas s smassneesasnessonps tassssssnssuss snsssess ssussssssnsssissssnsansaisivmsas 15
5.0 COMMITTEE RECOMMENDATIONS. .scssusssssvssnssssssussossonssnssnsvsssssnnssssssssissnsassvosnses 16



CHAIRPERSON'S FOREWORD

The Petition by residents of Karare Ward regarding compulsory acquisition of land in
Marsabit County was conveyed to the House by the Hon Arbelle Malimo,MP on behalf of
petitioners on 2" July 2020.

In considering the petition, the committee held meetings with the Hon Arbelle Malimo, MP
and representatives of the petitioners on Thursday 20" August 2020, the Chairperson,
National Land Commission and the Secretary Ministry of Defence on Wednesday 23"
September, 2020.

The Committee is thankful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. The
Committee is also thankful to the Petitioners, the Hon Arbelle Malimo MP, the Chairperson,
National Land Commission, the Secretary Ministry of Defence for the submissions they
made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to
table the Report of the Departmental Committee on Lands on its consideration of the
Petition by reside f Karare Ward regarding compulsory acquisition of land in Marsabit
County.

Hon. Dr. Rachaé¢l
Chairperson, Departmental Committee on Lands




EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by residents of Karare
Ward regarding compulsory acquisition of land in Marsabit County. The Petitioners prayed
that the National Assembly through the Departmental Committee on Lands:

1) Investigates the matter with a view to grant the petitioners their rights; and

i) Make any other further order(s) deemed fit in the circumstances.

The Committee observed that the submissions made by both the Cabinet Secretary, Ministry
of Defence and the Chairperson National Land Commission indicated that the matters raised
in the Petition were pending before the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020.

The Committee also noted Mr.Stephen Lesoroh Gambare. and the Rendile Professional
Association are indicated as Petitioners in the Petition before the Committee and as plaintiffs
in Petition No, 4 of 2020 pending at the Environment and Land Court in Meru.

The Committee also observed that Standing Order 89 provides that no Member shall refer
to any particular matter which is sub judice and a matter is considered to be sub judice when
it refers to active civil proceedings and the discussion of such matter is likely to prejudice
its fair determination.

The Committee further noted that the matters raised in the Petition fall under the sub judice
rule in accordance to Standing Order 89 as they refer to active civil proceedings and the
consideration of the Petition is likely to prejudice the fair determination of the case.

In response to the prayers by the Petitioners, the Committee recommends that since the
matters raised in the Petition were pending before the Environment and Land Court in Meru
in Constitutional Petition No. 4 of 2020and were therefore sub judice, the Petitioners do
exhaust the judicial process in addressing the prayers.



1.0 PREFACE
1.1 Mandate of the Committee
1. The Departmental Committee on Lands is established pursuant to the provisions of
Standing Order No. 216 (1) and (5) with the following terms of reference: -

(i) make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
assigned Ministries and departments;

(iii) study the programme and policy objectives of Ministries and departments
and the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and
departments as measured by the results obtained as compared with their
stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries
and departments as they may deem necessary, and as may be referred to
them by the House or a Minister.

(vi) study and review all legislation referred to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:
a) Lands
b) Settlement
1.3 Oversight
3. The Committee oversights the Ministry of Lands and Physical Planning; and the
National Land Commission.



1.4 Committee Membership

4. The Committee membership comprises: -

Chairperson

Hon. Dr. Rachael Nyamai, CBS, MP
MP for Kitui South Constituency

Jubilee Party

Vice Chairperson
Hon. Khatib Mwashetani, MP
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Hon. Benjamin Washiali, CBS,
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Hon. Ahmed Kolosh, MP

Jubilee Party
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Member for Wajir West
Constituency
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Wiper Democratic Movement
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Hon. Caleb Kipkemei Kositany,
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Orange Democratic Movement

(ODM)
Hon George Risa Sunkuyia, MP
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Constituency

Jubilee Party

Hon. John Muchiri Nyaga, MP

Member for Manyatta
Constituency

Jubilee Party

Hon. Josphat Gichunge
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Constituency
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Hon. Lilian Tomitom, MP
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Jubilee Party
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1.5 Committee Secretariat
5. The Committee secretariat comprises: -

Lead Clerk
Mr. Leonard Machira
Senior Clerk Assistant

Mr. Ahmad Guliye Ms. Winnie Kizia
Clerk Assistant 111 Media Relations Officer I1I
Dr. Kefa Omoti Mr. Dennis Mawira
Principal Researcher Officer Audio Officer
Ms. Jemimah Waigwa Ms. Peris Kaburi
Legal Counsel 1 Serjeant-At-Arms

Mr. Adan Abdi
Fiscal Analyst I11



INTRODUCTION

6. The Petition by residents of Karare Ward regarding compulsory acquisition of land in
Marsabit County was conveyed to the House by the Hon Arbelle Malimo, MP on behalf
of petitioners on 2" July 2020.

7. The Petitioners wished to draw the attention of the House to the following, that:

i. Article 63 of the Constitution of Kenya provides for the recognition and
protection of communal land, while the Community Land Act affirms rights
of communities in the administration of community land;

ii. The United Nations (UN) declaration of the Rights of the indigenous people
advocate for free, prior and informed consent in legislative and
administrative measures affecting the indigenous people;

iii. Residents of Marsabit County are predominantly pastoral community, who
depend heavily on existing agro friendly land for the feeding of their
livestock;

iv. Karare Ward being a water catchment during the dry season for the pastoral
communities of Karare, Songa, Loglogo, Kamboye, Leisamis, Kargi and
korr Communities plays a central role in the viability of pastoralism in
Laisamis Sub County;

v. The Community has previously lost 150,0000 acres of land to the lake
Turkana Wind Power project which was compulsorily acquired despite
objection by the community;

vi. In 2019 the Kenya Defence Forces (KDF)expressed interest in acquiring
2,500 hectares of land in Saku Sub County;

vii. Owing to the environmental sustainability, cultural practices, impact on
availability of pasture for livestock as well as food for residents the
community had proposed acquisition of an alternative piece of land in Kubi
Kalo which was turned down;

viii. On 29" May 2020, the KDF moved into the land with bulldozers to the
contested land despite the objection and protest by the community;



ix. The compulsory acquisition of the land will result into the loss of livestock
due to malnutrition and related complications and consequent loss of
livelihoods of an estimated 25,0000 households;

X. Consequently, the Government will incur additional costs approximated at
Kshs. 144 million in food handouts to the affected residents;

xi. Efforts to have the matter addressed by the relevant authorities including the
County Government of Marsabit and the County Commissioner have been
futile; and
xii. This matter is not pending in any court of law, constitutional or legal body.
8. Therefore, the petitioners pray that the National Assembly through the Departmental
Committee on Lands:

1) Investigates the matter with a view to grant the petitioners their rights; and

i1) Make any other further order(s) deemed fit in the circumstances.
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3.0SUBMISSIONSs3.1 Submissions by the Petitioners

10.

11.

| 8

13.

14.

15.

The Committee held a meeting with the Hon. Arbelle Malimo, MP accompanied by
representatives of the PetitionersonThursday 20" August 2020. The Petitioners informed
the Committee that:

The land in question is occupied by the Rendille and Samburu communities and is in
Laisamis Sub County and Karare Ward of Saku Sub County within Marsabit County. The
area is arid and semi-arid and therefore mobility and free movement of livestock in search
of pasture is essential.

In 2012 representatives of Kenya Defence Force (KDF) approached the residents of Karare
and expressed an intention to acquire land to construct a military camp. The community
having taken into consideration several factors including the grazing potential and cultural
value of available land accede to the request and agreed that KDF be allocated land in
Matal.ama.

However, in 2019, the Kenya Defence Forces expressed interest in acquiring 2,500 Ha of
land in Karare Ward, Saku Sub-County. Thereafter, in January 2020 the KDF
representatives and the County Commissioner, Marsabit County informed the community
that KDF would compulsorily acquire land in Lelkaria/Kurti Rib instead of Mata Lama as
agreed earlier.

In February, 2020 The County Government of Marsabit unilaterally allocated land in Kurti
rib/Lelkaria to the KDF despite the fact that the county government had no powers to

allocate land in national reserve without the involvement of the community and the Kenya
Wildlife Service.

The petitioners opposed the acquisition land by the KDF in Kurti rib/Lelkaria in due to the
following reasons:
e The community had already lost 150,000 acres of land to Lake Turkana wind
power project and another 24,800 acres of Oredere to KDF
e The acquisition of the land in question would negatively impact on the
community who depend that land for livestock rearing and culture.

The compulsory acquisition of the land in question by the KDF was irregular as it did not
adhere to the provisions of the Wildlife Conservation and management Act, 2013 which
provides for;

e An elaborate public participation process which is preceded by a gazette notice by
Cabinet Secretary responsible for Wildlife

11



16.

17.

18.

19.

20.

21

e Approval by the National Assembly
e Resolution of the County Assembly

No environmental and socio-economic impact assessment were undertaken as required by
Environment Management and Coordination Act and Wildlife Conservation and
Management Act, 2013. There was no National Assembly resolution that is required to
approve the excision of the land as required by Wildlife Conservation and Management
Act.

There was no evidence of the intention to excise the acquired land through Gazette Notice
by the Cabinet Secretary responsible for Wildlifeand documentation of public participation
process except a purported public participation report which has been rejected by the
community.

The land in question was community land and also a national reserve. The acquisition
contravened:
e Article 21 (3) of the Constitution which protects vulnerable and marginalized
groups.
e Article 35 of the Constitution which provides for access to information
e Article 63 (3&4) and Article 62 (2)(d)
e Environment Managing and Coordination Act which provides for
Environmental impact assessment of such developments.
e Community Land Act, 2016
On 29" May, 2020 Kenya Defence Forces moved into the land with bulldozers despite the
objection and protests by the local community.

Efforts to have the matter addressed by the relevant authorities such the County
Government and the County Commissioner Marsabit County had been futile;

. The Petitioners prayed that the National Assembly through the Departmental Committee

on Lands;
a. Investigate the matter with a view to grant the petitioners right to their land.
b. Make any other recommendations as it deems fit in the circumstances of the
petition.

12



3.2 Submissions by the Cabinet Secretary, Ministry of Defence and Chairperson, National
Land Commission

22.

23.

24.

25.

26.

2.

The Committee held a meeting with the Cabinet Secretary, Ministry of Defence and
Chairperson, National Land Commission on Thursday 23" September, 2020. During the
meeting, the Cabinet Secretary informed the Committee that:

Although the Petitioners stated in paragraph (xii) of the Petition that the issues raised in the
Petition were not pending in in any court of law, constitutional or legal body, the matters
raised in the Petition were pending before the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020.

The above-mentioned suit had been filed by elders, members, and professionals of the
Rendile Community with the County Government of Marsabit, the Kenya Defence Forces,
the Cabinet Secretary, Ministry of Defence and the Attorney General as the respondents.

The Petitioners in the said suit seek conservatory and prohibition orders to restrain the
Ministry of Defence from acquiring,alienating, or otherwise dealing with land within
Karale — Songa Ward on grounds that:

i) The land in dispute is community land and therefore the County
Government of Marsabit acted with impropriety by engaging with
and by allocating land to the Ministry of Defence;

i) During the process of public participation, the elders declined the
ministry’s request for land in the Ward on the basis that the land is
culturally and biologically diverse and therefore important for
conservation. Further, that it is their grazing area and therefore very
crucial to the communities particularly during the dry season; and

ii1) The 36 elders who participated in a public participation exercise
regarding the acquisition of the contested land were handpicked by
the National Government administration and therefore did not
represents the views ofc the petitioners

Therefore, the Cabinet Secretary argued that it would be sub judice for the Committee to
deal with the subject matter of the petition. Consequently, the Ministry of Defence raised
a preliminary objection to any discussion of the matter as the same was already seized by
a court of competent authority and jurisdiction.

The Cabinet Secretary further stated that the initial petitionersin the suit pending in court
were:
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1) Leruk Murusi

i1) Lecheku Angele

1ii) Lrado Stephen Lterios
iv) Ltetian Lerupes

V) Steve Timbor

vi) Lendondondo Lolbalanga
vii)  Jummy Leneepe

viii)  Stephen Lesoroh Gambare
iX) James Marleni

X) Lpirikon Neepe

X1) Partick Kuraki

28. The suit was amended on 16™ June 2020 to add the following plaintiffs:

1) Hon. Lekono Bernard

1) Hon Daniel Burcha

i) Hon Asunta

1v) Hon. Leado Stephen

V) Imariaton Loibalanga

vi) Leteyon Nure

vii))  The Rendille Professional Association

29. The application for conservatory orders was set for mention on 28" October 2020 when
directions on hearing of the Application would be given.

30. During the meeting the Chairperson, National Land Commission also informed the
Committee that the there was an active court matter filed by thirteen petitioners at the
Environment and Land Court in Meru in Petition No. 4 of 2020. The said suit challenged
the constitutionality of the process applied by the Department of Defence with to their
interest in the subject land.

14



4.0 OBSERVATIONS
The Committee made the following observations:

a. The submissions made to the Committee by both the Cabinet Secretary, Ministry of
Defence and the Chairperson National Land Commission indicated that the matters
raised in the Petition were pending before the Environment and Land Court in Meru
in Constitutional Petition No. 4 of 2020.

b. Mr. Stephen Lesoroh Gambare. and the Rendile Professional Association are indicated
as Petitioners in the Petition before the Committee and as plaintiffs in Petition No, 4
of 2020 pending at the Environment and Land Court in Meru.

c. Standing Order 89 provides that no Member shall refer to any particular matter which
is sub judice and a matter is considered to be sub judice when it refers to active civil
proceedings and the discussion of such matter is likely to prejudice its fair
determination.

d. The matters raised in the Petition fall under the sub judice rule in accordance to
Standing Order 89 as they refer to active civil proceedings and the consideration of
the Petition is likely to prejudice the fair determination of the case.

15



5.0 COMMITTEE RECOMMENDATION

In response to the prayers by the Petitioners, the Committee recommends that since the
matters raised in the Petition were pending before the Environment and Land Court in
Meru in Constitutional Petition No. 4 of 2020 and were therefore sub judice, the Petitioners
do exhaust the judicial process in addressing the prayers.

Date ( g’/ C)/ >

Hon. Dr. Rachael Kaki Nyamai, CBS, MP
Chairperson, Departmental Committee on Lands
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"MINUTES OF THE 38TH SITTING Ol THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON TUESDAY 6™ QCTY( )BER, 2020 IN THE COMMITTEE ROOM 5TH
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT 10.00 A.M.

PRESENT

1. Hon. Dr. Rachael Nyamai, CBS, !M.P - Chairperson
2. Hon. Joshua Kutuny, MP

3. Hon. Mishi Mboko, M.P

4. Hon. Omar Mwinyi Shimbwa, M. P

5. Hon. Ahmed Kolosh, MP

6. Hon. Babu Owino, MP

7. Hon. George Aladwa, M.P

8. Hon. John Muchiri Nyaga, MP

9. Hon. Josphat Gichunge Kabeabea, M.P

10. Hon. Teddy Mwambire, M.P

APOLOGIES

Hon. Khatib Mwashetani, M. P - Vice Chairperson
Hon. Benjamin Washiali, CBS, MP

Hon. Ali Mbogo, M.P

Hon. Caleb Kositany, M.P

Hon. George Risa Sunkuyia, M.P

Hon. Owen Yaa Baya, M.P

Hon. Patrick Munene Ntwiga, MP

Hon. Samuel Kinuthia Gachobe, M.P

Hon. Lilian Tomitom, MP

WHRNOIL B WD~

IN ATTENDANCE

THE NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira - Senior Clerk Assistant

2. Mr. Ahmad Guliye - Third Clerk Assistant

3. Ms. Peris Kaburi - Serjeant-At-Arms

4. Mr. Dennis Mawira - Audio Recording Officer

MIN. NO. NA/DCS/LANDS/2020/147: PRELIMINARIES

The meeting was called to order at twenty-seven minutes past ten o’clock and prayers were said.
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MIN. NO. NA/DCS/LANDS/2020/148:  CONFIRMATION OF MINUTES
This agenda item was differed to the next sitting.

MIN. NO. NA/DCS/LANDS/2020/149:  ADOPTION OF REPORTS ON PETITIONS

I.  Petition by residents of Karare Ward regarding compulsory acquisition of land in
Marsabit County by the Kenya Defence JTorces

The Committee adopted the report on the Petition by residents of Karare Ward regarding
compulsory acquisition of land in Marsabit County by the Kenya Defence Forces with the
following observations and recommendatioas after it was proposed and seconded by Hon.
Mishi Mboko. M.P and Hon. Teddy Mwambire, M.P respectively.

Observations

a. The submissions made to the Committez by both the Cabinet Secretary, Ministry of
Defence and the Chairperson National Land Commission indicated that the matters

raised in the Petition were pending before the Environment and Land Court in Meru in
Constitutional Petition No. 4 of 2020.

b. Mr. Stephen Lesoroh Gambare. and the Rendile Professional Association are indicated
as Petitioners in the Petition before the Committee and as plaintiffs in Petition No, 4 of
2020 pending at the Environment and Land Court in Meru.

c. Standing Order 89 provides that no Member shall refer to any particular matter which is
sub judice and a matter is considered 1o be sub judice when it refers to active civil

proceedings and the discussion of such matter is likely to prejudice its fair
determination.

d. The matters raised in the Petition fall under the sub judice rule in accordance to Standing

Order 89 as they refer to active civil proceedings and the consideration of the Petition
is likely to prejudice the fair determination of the case.

{

Recommendation

In response to the prayers by the Petitioners, the Committee recommended that since the matters
raised in the Petition were pending before the Environment and Land Court in Meru in

Constitutional Petition No. 4 of 2020 and were therefore sub judice, the Petitioners do exhaust the
judicial process in addressing the prayers.



II.  Petition by residents of Vota, Mua ‘Ward in Machakos Town Constituency regarding
the obstruction of the tarmacking of Konza — Katumani road

The Committee adopted the report on the Petition by residents of Vota, Mua Ward in Machakos
Town Constituency regarding the obstruction of the tarmacking of Konza — Katumani road with
the following observations and recommendetions after it was proposed and seconded by Hon.
Muchiri Nyagah, M.P and Hon. Ahmed Kolosh, M.P.

Observations

a. Although the Petitioners indicated in the Petition that the contested 400 meters
portion of the Konza — Katumani Road traversed on land LR, No. 355/2, the Director
General, Kenya Urban Roads Authority and the Chairperson National Land

Commission clarified that the said portion was on land parcel LR No. 7374/3 owned
by Muambi Proprieties Limited.

b. The land parcel LR No. 7374/3 owned by Muambi Proprieties Limited and for
purposes of Article 40 of the Constitution an acquisition of any interest in the land
would require prompt payment in full of Just compensation to the lawful owner.

¢. The land in question LR. No. 7374/3 owned by Muambi properties had not been
subdivided and consequently no »ortion had been surrendered by the owner for public
utility.

d. Although the 400 meters road pessing through the ranch LR. No. 7374/3 and joining
Mombasa Road at Konza is not 2 public road, it has been in continuous use for over

fifty (50) years by residents and other persons crossing from Mombasa Road to
Machakos Town through Katumani.

e. The members of the public use the said 400 meters road, which is a shorter and
convenient route to access Momoasa Road.

f. A compulsory land acquisition process had been initiated by the Kenya Urban Roads
Authority to acquire the affected 0.7972Ha from LR. No. 7374/2 measuring
approximately 880 acres located off Mombasa road.

g. The notice of intention to acquire was published via gazette notice No. 3215 dated
March 29, 2018 and Gazette Notice of inquiry No. 5264 dated 17t May, 2018 were
issued accordingly.

h. The submissions made to the Committee by the Director General, Kenya Urban
Roads Authority indicated that the compulsory acquisition award of Ksh. 52, 632,
588, made by the National Land Commission in respect to subject piece of land
measuring approximately 0.7972 Ha, owned by Muambi Properties Ltd, to facilitate
the tarmacking of the Konza /Kutumani Road appeared to be expensive and
exaggerated in comparison to the prevailing market price for comparable land in the



arca.

KURA did not pay the said award and decided to identify an alternative alignment,
measuring approximately 1.55km. The National Land Commission was notified of

the decision and requested to cancel the acquisition process and issue a degazettement
notice thereof.

Sections 143(1), 145, and 146 of the Land Act, 2012 allows the National Land
Commission to facilitate the creation of a communal right of way which shall be
known as a public right of way.

. There exists a basis for the National Land Commission to create a public right of way

over the 400 meters portion of the Kon:za — Katumani Road traversing on private land
LR No. 7374/3, considering-

i) the said road has been used by tke residents of Vota and other members of the
public for more than fifty (50) years; and maintained by the government; and

1) The 400 meters road is the shortest and most convenient route joining the

Mombasa road for use by the residents of Vota and other members of the
public.

The NLC did aver that it would upon request initiate the said creation of a public right
of way of tke 400 meters portion of land affected by the Konza — Katumani Road in
accordance with the Lands Act, 2012.

m. In view of the foregoing, the National Land Commission may consider creating a

public right of way pursuant to section 143 of the Land Act, 2012 to facilitate the
convenient passage of the residents of Vota through the 400 meters private road
which they have been using for over fifty years.

Recommendations

II1.

IV.

1.

The National Land Commission does coasider facilitating the creation of a public right
of way pursuznt to section 143 of the Land Act, 2012 to ensure the convenient passage
of the residents of Vota through the 400 meters road which they have been using for
over fifty years within six months of the tabling of this Report.

The Cabinet Secretary Ministry of Lands and Physical Planning does fast track the
development of the land Value Index as contained in the Land Value (Amendment) Act
2019 to address the challenge of over-veluation of land identified for the development
of public projects within three months of the tabling of this Report.

Petition by residents of Golini, Kwale Ccunty regarding regularization of allocation
of land in Golini settlement scheme

The Committee adopted the report on the Petition by residents of Golini, Kwale County
regarding regulerization of allocation of land in Golini settlement scheme with the

]
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following observations and recommendations after it was proposad and seconded by Hon.

Teddy Mwambire, MP and Hon. Mishi Mboko, MP respectively

Observations

a.

The Golini settlement scheme L.R 5003 covering an area of 377.02 Ha. was

established in 1994. The scheme was subsequently registered, and 152 titles deeds
were issued.

Thereafter complains from locals alleging marginalization during plot allocation
necessitated the formation of a Task force in 2003 which produced the Golini Task
Force Report.

The scheme was subsequently abolished through a ministerial a directive issued on
2" March 2007.

Consequently, the scheme was rasurveyed as per ground occupancy, realizing 268
plots as was recommended by the task force.

The Committee noted with concern that the first survey and allocation were not
nullified after the second re- survey and the latter had already been registered.

In January 2017, the National Land Commission (NLC) considered the matter and
delivered its findings under Article 67(2)(e) on historical land injustices and
recommended, that:

* The first survey map used to allocate the land be abolished because it led to
erroneous allocation.

e The letters of offer that followed were hence null and void.

* The second survey map that was done with the consent and.involvement of
Golini people be upheld and used as a basis of allocation of the subject land.

e Fresh letters of offer be issued in conformity with this map subject to resolving
boundary and inheritance matters therein.

* A proper PDP be prepared to reflect the existing land use and public utilities.

* New titles reflecting the actual scenario on the ground be issued and registered
thereafter.

Despite the NLC having communicated its decision to the Cabinet Secretary,
Ministry of Lands and Physical planning and the Governor Kwale County for
implementation on 25" January, 2017, the Ministry has to date failed to ensure that
the initial allocation of land in the scheme is legally cancelled to pave way for the
settlement of genuine beneficiarics.

Although the residents of Golini were issued with fresh allotment letters following
the re- survey of the land in Golini Settlement Scheme, in 2007, the 152 title deeds
that had been issued in the initial «llocation were not cancelled and this has facilitated
the continued transfer of the land to third parties.
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The Petitioners’ were unable to raise the necessary fees to facilitate the lodging of a
case in court seeking the revocation. of the said title deeds due to the huge cost
involved, including serving the 152 al.ottees.

The Committee also took cognizant of the fact that the power of the National Land
Commission to revoke the grant of review all grants or dispositions of public land to

establish their propriety or legality had since expired under the National Land
Commission Act.

. There is need for the Ministry to forthwith implement the recommendations of the

NLC and ensure that the initial allo:ation of land in the scheme is revoked and
cancelled to pave way for the settleme 1t of beneficiaries as per the second re- survey.

Recommendations

. Pursuant to section 76 of the Lands Ilegistration Act, 2012, the Registrar of Lands

does immediately place restrictions 01 Golini Settlement Scheme, L.R No. 5003 to

guard against further sub-division anc. continued transfer of the land to third parties
upon tabling of this Report.

. The Cabinet Secretary, Ministry of Lands and Physical Planning does implement the

recommenciations of the NLC and ensure that the initial allccation of land in the
scheme is revoked and cancelled to pave way for the settlement of the beneficiaries
as per the second re- survey within siz: months of tabling of this Report.

MIN. NO. NA/DCS/LANDS/2020/150: ADJOURNMENT
There being no other business to discuss, the meeting was adjourned at five minutes to twelve
o’clock. The nex}fmfe;ing would be held on notice.

[/

L KAKI NYAMAI, CBS, M.P.

(Chairperson)

-------------------------------------------------------------------



MINUTES OF THE 36™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON WEDNESDAY 23RD SEPTEMBER, 2020 IN THE COMMITTEE

ROOM MINT - CHAMBER, 15T FLOOR, COUNTY HALL, PARLIAMENT BUILDINGS
AT 10.060 A.M.

MM

PRESENT

Hon. Dr. Rachael Nyamai, CBS, M.P - Chairperson
Hon. Khatib Mwashetani, M. P - Vice Chairperson
Hon. Benjamin Washiali, CBS, MP

Hon. Joshua Kutuny, MP

Hon. Omar Mwinyi Shimbwa, MF

Hon. Ahmed Kolosh, MP

Hon. Ali Mbogo, M.P

Hon. Babu Owino, MP

9. Hon. Caleb Kositany, M.P

10. Hon. George Risa Sunkuyia, M.P

11. Hon. George Aladwa, M.P

12. Hon. Josphat Gichunge Kabeabea, M.P

13. Hon. Patrick Munene Ntwiga, MP

14. Hon. Teddy Mwambire, M.P

PNV AL~

APOLOGIES

Hon. Mishi Mboko, M.P

Hon. John Muchiri Nyaga, MP

Hon. Owen Yaa Baya, M.P

Hon. Samuel Kinuthia Gachobe, M.P
Hon. Lilian Tomitom, MP

il B & e

IN ATTENDANCE
The Ministry of Defence

Dr. Monica Juma - Cabinet Secretary

Hon. Peter Odoyo - Chief Administrative Secretary
Dr. Ibrahim Mohamud - P-incipal Secretary

Lt. Gen. Revi Mghola

Brig. D Odem

Col. J. M. Ngatia

R



7. Lt. Col. H. M. Mugisya
8. Col. M. S. Mwacharo

THE NATIONAL LAND COMMISSION

1. Mr. Gershom Otachi
2. Prof. James K. Tuitoek
3. Mr. Francis Bor

- Chairperson <
- Commissioner
- Deputy Director

THE NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira
2. Mr. Ahmad Guliye
3. Ms. Peris Kaburi

4. Mr. Eugine Luteshi

MIN. NO. NA/DCS/LANDS/2020/138:

- Senior Clerk Assistant

- Third Clerk Assistant

- Serjeant-At-Arms

- Audio Recording Officer

PRELIMINARIES

The meeting was called to order at twenty-one minutes past ten o’clock and prayers were said.

MIN. NO. NA/DCS/LANDS/2020/139:

CONFIRMATION OF MINUTES

This agenda item was differed to the next sitting.

MIN. NO. NA/DCS/LANDS/2020/140:

MEETING WITH THE CABINET
SECRETARY, MINISTRY OF DEFENCE ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF LAND IN MARSABIT

COUNTY BY THE KENYA DEFENCE
FORCES

The Cabinet Secretary, Ministry of Defence submitted the following in respect of the

aforementioned petition:

i.  Contrary to the allegation of the petitioners, the matters raised in the petition were active
before the Environment and Land Court in Meru under Constitutional petition no. 4 of

2020 filed on 24" March, 2020.

il.  The said suit was lodged by elders, member:; and professionals of the Rendille Community
versus the County Government of Marsabit, the Kenya Defence Forces, Cabinet Secretary,
Ministry of Defence and the Attorney General.

ili.  The Petitioners sought conservatory and prohibitory orders to restrain the Ministry of
Defence from acquiring, alienating or otherwise dealing with land within Karare-Songa

Ward.

iv.  An application for conservatory orders was set for mention on 28" October, 2020 where
directions on the application of the hearing will be given.



v. It would be sub-judice to deliberate on the matter as the substance of the prayers sought in
the petition was seized by a court of competent authority and jurisdiction.

Committee Observation

The Committee noted the submissions made by the Cabinet Secretary and observed that the matters
pending court of law, constitutional or legal bedy. Due to the foregoing, the Committee resolved
not to proceed with the petition and to inform the House accordingly by way of a report.

MIN. NO. NA/DCS/LANDS/2020/141: ANY OTHER BUSINESS (AOB)

The Committee was informed that there would be a consultative retreat between the Departmental
Committees on Lands & Defence and Foreign Relations and the Ministry of Lands & Physical
Planning, the Mistry of Defence and the National Land Commission on the recurring land disputes
between the members of the public and the Kenya Defence Forces. The dates of the tentative dates
to the retreat would be from 19t to 231 October, 2020.

MIN. NO. NA/DCS/LANDS/2020/142: ADJOURNMENT

There being no other business to discuss, the meeting was adjourned at five minutes to eleven
o’clock. The next meeting would be held on notice.

Signature [{ LMYV

-------------------------------------------------------------------------

HON. DR. RA¢HAEL KAKI NYAMAI, CBS, M.P.
(Chairperson)

--------------------------------------------------------------------------------------



MINUTES . OF THE 29™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD VIRTUALLY ON THURSDAY 20™ AUGUST 2020 AT 10:00 A.M

PRESENT

Hon. Dr. Rachael Nyamai, CBS, M.P - Chairperson
Hon. Khatib Mwashetani, M. P - Vice Chairperson
Hon. Benjamin Washiali, CBS, MP

Hon. Omar Mwinyi Shimbwa, MP

Hon. Caleb Kositany, M.P

Hon. George Risa Sunkuyia, M.P

Hon. Josphat Gichunge Kabeabea, M.P

Hon. Owen Yaa Baya, M.P

Hon. Patrick Munene Ntwiga, MP

10 Hon. Samuel Kinuthia Gachobe, M.P

11. Hon. Teddy Mwambire, M.P

I I

APOLOGIES

Hon. Joshua Kutuny, MP

Hon. Mishi Mboko, M.P

Hon. Ahmed Kolosh, MP
Hon. Ali Mbogo, M.P

Hon. Babu Owino, MP

Hon. George Aladwa, M.P
Hon. John Muchiri Nyaga, MP
Hon. Lilian Tomitom, MP

00 ™ Oy W Lol D

IN ATTENDANCE
THE NATIONAL ASSEMBLY
Hon. Arbelle Malimo, MP

PETITIONERS ON THE PETITION REGARDING THE COMPULSORY
ACQUISITION OF LAND IN MARSABIT COUNTY BY THE KENYA DEFENCE
FORCES

1. Mr. Sunya Ore

2. MS. Rafaela Bulyar

3. Mr. Achiba Gargule

4. Mr. M. Gambare



PETITIONERS ON THE PETITION REGARDING THE COMPULSORY
ACQUISITION OF LAND AND COMPENSATION OF KEIYO NORTH
CONSTITUENCY RESIDENTS BY THE GOVERNMENT

1. Mr. Francis Cheplaiti

2. Mr. Josephat Maiyo

3. Mr. Benedict Kipruto

4. Mr. Jonathan Kiprop

THE NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira - Senior Clerk Assistant

2. Mr. Ahmad Guliye - Third Clerk Assistant

3. Ms. Jemimah Waigwa - Legal Counsel I

4. Ms. Winnie Kizzia - Media Relations Officer
5. Ms. Peris Kaburi - Serjeant-At-Arms

6. Mr. Denis Mawira - Audio Recording Officer

MIN. NO. NA/DCS/LANDS/2020/107: ~ PRELIMINARIES
The meeting was called to order at fourteen minutes past ten o’clock and prayers were said.

MIN. NO. NA/DCS/LANDS/2020/108:  MEETING WITH THE PETITIONERS ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF LAND IN MARSABIT
COUNTY BY THE KENYA DEFENCE
FORCES
The Hon. Arbelle Malimo, MP, accompanied by representatives of the petitioners, informed the
Committee that:
1) The land in question is occupied by the Rendille and Samburu communities and is
located in Laisamis Sub County and Karare Ward of Saku Sub County within Marsabit
County. The area is arid and semi-arid and therefore mobility and free movement of
livestock in search of pasture is essential;

1) In 2012 representatives of Kenya Defence Force (KDF) approached the residents of
Karare and expressed an intention to acquire land to construct a military camp. The
community having taken into consideration several factors including the grazing
potential and cultural value of available land accede to the request and agreed that KDF
be allocated land in Mata Lama;

1i1) However, in 2019, the Kenya Defence Forces expressed interest in acquiring 2,500 Ha
of land in Karare Ward, Saku Sub-County. Thereafter, in January 2020 the KDF
representatives and the County Commissioner, Marsabit County informed the



vi)

vii)

viil)

community that KDF would compulsorily acquire land in Lelkaria/Kurti Rib instead of
Mata Lama as agreed earlier.

In February, 2020 The County Government of Marsabit unilaterally allocated land in
Kurti rib/Lelkaria to the KDF despite the fact that the county government had no
powers to allocate land in a national reserve without the involvement of the community
and the Kenya Wildlife Service;

The petitioners opposed the acquisition land by the KDF in Kurti rib/Lelkaria due to
the following reasons:
e The community had already lost 150,000 acres of land to Lake Turkana wind
power project and another 24,800 acres of land in Oredere to KDF.
e The acquisition of the land in question would negatively impact on the
community who depend on the land for livestock rearing.

The compulsory acquisition of the land in question by the KDF was irregular as it did
not adhere to the provisions of the Wildlife Conservation and management Act, 2013
which provides for;

An elaborate public participation process which is preceded by a gazette notice by
Cabinet Secretary responsible for Wildlife

Approval by the National Assembly

A resolution of the County Assembly

No environmental and socio-economic impact assessment were undertaken as required
by the Environment Management & Coordination Act and the Wildlife Conservation
and Management Act, 2013.;

There was no National Assembly resolution approving the excision of the land as
required by Wildlife Conservation and Management Act;

There was no Gazette Notice by the Cabinet Secretary responsible for Wildlife
indicating the intention to excise the land acquired by KDF;

The land in question was community land and also a national reserve. The acquisition
contravenes:
e Article 21 (3) of the Constitution which protects vulnerable and marginalized
groups.
e Article 35 of the Constitution which provides for access to information
e Article 63 (3&4) and Article 62 (2)(d)
e Community Land Act, 2016



x1) On 29" May, 2020 Kenya Defence Forces moved into the land with bulldozers despite
the objection and protests of the local community;

xii)  Efforts to have the matter addressed by the relevant authorities such the County
Government and the County Commissioner had been futile;

xiii) The Petitioners prayed that the National Assembly through the Departmental

Committee on Lands;

a. Investigate the matter with a view to grant the petitioners right to their land.
b. Make any other recommendations as it deems fit in the circumstances of the

petition.

Committee resolution

The Committee noted the submissions made by the petitioners and resolved to hold meetings with
the Cabinet Secretary, Ministry of Defence, the Director, Kenya Wildlife Service and the
Chairperson, National Land Commission in respect of the petition.

MIN. NO. NA/DCS/LANDS/2020/109:

MEETING WITH THE PETITIONERS ON A
PETITION REGARDING COMPULSORY
ACQUISITION OF LAND AND
COMPENSATION OF KEIYO NORTH
CONSTITUENCY RESIDENTS BY
GOVERNMENT

Mr. Frnacis Cheplaiti and Mr. Josephat Maiyo on behalf of the petitioners informed the Committee

that;

i)  The government acquired land in Tambach Training College through Gazette Notices 4260
and 4261 of 4™ October, 1985 for the construction Tambach Teachers College;

ii)  The acquisition was premised on an agreement that the affected community would be
compensated through the allocation of alternative land, comprising 600 acres in the Sergiot
Crown land. The community paved way for construction of the college in 1988 while

awaiting compensation.

iii)  On 15" February, 1993 the locals were required to collect their allotments letters at the
then District Commissioner’s office. However, they were allocated land ranging from 1 to
3 acres instead of the 5 acres that they were earlier promised. They later learnt that other
persons including government officials had allocated themselves huge chunks of land at

the expense of the locals.

iv)  The locals complained and then District Commissioner was asked to address their plight.



vi)

vii)

viii)

Two lists were then generated; one comprising the rightful beneficiaries and the other
contained names of persons who were allocated land illegally. The land was repossessed
and reallocated to the rightful beneficiaries. The beneficiaries settled on the said land in
January, 2003;

However, in June, 2003 unknow persons invaded the new farms and destroyed property.
The affected residents lodged a case in court; however, the case was thrown out by the
court due to lack of evidence as the witnesses were intimidated by powerful people;

In 2015, a surveyor surveyed the land without the input of the locals and the sent the report
to Nairobi for titling;

In August 2015, the then Minister for Lands visited the area to issue the titles but the
exercised was stopped after he was informed that the list of the beneficiaries was contested
as the allocation of the said land contained irregularities;

However the land was illegally converted into private land and a title issued in favour of
Sergoit Karuna Blocks Crown Land LR 883 EX Crown Land. The land has since been
subdivided and 272 persons have since been issued with title deeds; and

The Petitioners prayed that the National Assembly through the Departmental Committee
on Lands ensure that the petitioners right to property is safeguard and full, fair and timely
compensation is made to the affected persons.

Committee resolutions

1.

11

The Committee requested the petitioners to submit to the Committee the list of those who
illegally benefited from the land; and

The Committee resolved to hold a meeting with the Cabinet Secretary, Ministry of Lands
& Physical Planning and the Chairperson, National Land Commission to address the
matters raised in the petition.



MIN. NO. NA/DCS/LANDS/2020/110: ~ ADJOURNMENT
There being no other business to discuss, the meeting was adjourned at sixteen minutes to one

o’clock. The next Mepting will be held on Thursday, 27" August 2020 at 10.00 a.m.




'""U:© | REPUBLIC OF KENYA
3 JuL W

TEE SERVILE

THE NATIONAL ASSEMBLY
PUBLIC PETITION
(No. 14 of 2020)

REGARDING COMPULSORY ACQUISITION OF LAND IN MARSABIT

COUNTY BY THE KENYA DEFENCE FORCES

I, the UNDERSIGNED, on behalf of the residents of Karare Ward,
Marsabit County,

DRAW the attention of the House to the following:

(i)

(ii)

(iii)

(iv)

THAT, Article 63 of the Constitution of Kenya provides for the
recognition and protection of communal land rights, while the
Community Land Act affirms rights of communities in the
administration of community land;

THAT, the United Nations (UN) declaration of the Rights of
indigenous people advocate for free, prior and informed consent in

legislative and administrative measures affecting the indigenous
people;

THAT, residents of Marsabit County are a predominantly pastoral
community who depend heavily on existing agro friendly land for the
feeding of their livestock;

THAT; Karare Ward being a water catchment and dry season area
for the pastoral communities of Karare, Songa, Loglogo, Kamboye,
Leisamis, Kargi and Korr Communities plays a central role in the
viability of pastoralism in Laisamis sub county;




(v)

(vi)

(vii)

REGARDING COMPULSORY ACQUISITION OF LAND IN
MARSABIT COUNTY BY THE KENYA DEFENCE FORCES

THAT, the Community has previously lost 150,000 acres of land to
the Lake Turkana Wind Power project which was compulsorily
acquired despite objection by the Community;

THAT, in 2019, the Kenya Defense Forces (KDF) expressed interest
in acquiring 2,500 hectares of land in Saku sub county;

THAT, owing to the environmental sustainability; cultural
practices, impact on availability of pasture for livestock as well as
food for residents; the community had proposed acquisition of an
alternative piece of land in Kubi Kalo which was turned down;

(viii) THAT, on 29t May, 2020, the KDF moved into the land with

(ix)

(%)

(xi)

(xii)

bulldozers to the contested land despite the objection and protest
by the Community;

THAT, the compulsory acquisition of land will result into loss of
livestock to malnutrition and related complications, and
consequent loss of livelihoods of an estimated 25, 000 households;

THAT, consequently, the Government will incur additional costs
approximated at Kshs. 144 Million in food hand outs to the affected
residents;

THAT, efforts to have the matter addressed by the relevant
authorities including the Marsabit County Government and the
County Commissioner have been futile;

THAT, this matter is not pending in any court of law, constitutional
or legal body;



REGARDING COMPULSORY ACQUISITION OF LAND IN MARSABIT
COUNTY BY THE KENYA DEFENCE FORCES

THEREFORE, your humble Petitioners pray that the National Assembly
through the Departmental Committee on Lands:

(i) investigates the matter with a view to grant petitioners their right;
and

(i) makes any other further order(

s) deemed fit in the circumstances
of the petitioners.

And your PETITIONERS will ever pray.

PRESENTED BY:

HON. ARBELLE ALIMO, MP

MEMBER FOR LAISAMIS CON STITUENCY







Petition to the National Assembly by the Rendille Professional Association Concerning Acquisition of
Karare Land by Kenya Defense Forces (KDF)

The Clerk of the National Assembly
Parliament Building

P.O. Box 41842 - 00100

Nairobi
Email.cns@parliament.go.ke

Dear Sir/Madam

RE: PETITION TO THE NATIONAL ASSEMBLY CONCERNING
ALLOCATION OF KARARE LAND IN MARSABIT COUNTY TO KENYA
DEFENCE FORCES

We the undersigned,
Citizens of the Republic of Kenya, and residents of Marsabit County Karare Ward,
Draw the attention of the National Assembly to the following:

1. Background

1.1 THAT the petitioners are citizens of Kenya from the Rendille and Samburu Community living in
Marsabit County specifically in Karare Ward.

1.2 THAT, the Rendille and Samburu community in Marsabit County respectfully objected to
compulsory acquisition of our ONLY fertile land to KDF for reasons provided below.

1.3 THAT in 2019, the Kenya Defense Forces showed interest in land in Saku Sub County. The total
land requested by the KDF was 2,500 acres.

1.4 THAT the land in question is the only agro pastoral, viable grazing area and has sensitive
cultural value for Rendille and Samburu community of Marsabit County;

1.5 THAT the community appreciative of the Role of KDF has provided alternative land to the KDF
in Kubi Kalo which they refused. The KDF is proceeding with compulsory acquisition despite
objection by the community.

1.6 THAT, the community has already lost 150,000 acres to the Lake Turkana Wind Power project
which was compulsorily acquired despite the community objection and an active court case

1.7 THAT, the KDF, the Marsabit County Government and the County Commissioner have on

several occasions attempted to coerce the community to accept to give out its land but the
community refused citing the centrality of the land in question for sustainability of their
environment and livelihoods.

1.8 THAT, the now established pattern of forcefully taking away Rendille and Samburu

communities land is understood to be as result of their minority and vulnerability status




Petition to the National Assembly by the Rendille Professional Association Concerning Acquisition of
Karare Land by Kenya Defense Forces (KDF)

1.9 THAT, the pastoral community livelihoods are dependent on the mobility of their livestock. The
communities plan grazing of their land into dry and wet season grazing areas in order to allow for
rejuvenation of rangelands and minimize environmental degradation considering that the soils in
these areas are very fragile.

Reasons for the petition

2.1 THAT, the KDF has moved in with bulldozers to the contested land on 29" May, 2020 despite the
objection and protest by the community at a time when the community is reeling under the impact

of COVID -19.

2.2 THAT, the Karare Ward, being a water catchment and dry season area for the pastoral communities
of Karare, Songa, Loglogo, Kamboye, Laisamis, Kargi and Korr communites plays a central role in
the viability of pastoralism in Laisamis sub county and Karare Ward.

2.5 THAT, the affected people will lose about 35% of their livestock to malnutrition and malnutrition
related complications. As a result, an estimated 25,000 households will drop from pastoral
production people and become destitute in towns to be supported through food hand-outs if the
proposed compulsory allocation of Karare land by Government is not stopped.

2.6 THAT, the annual cost of food hand-outs is estimated conservatively at current value of Ksh.
144,000,000 annually. This is in addition to lack of dignity due to dependency on hand outs.

2.8 THAT, the compulsory acquisitition without community endorsement contravenes Article 63 of the
Constitution of Kenya, which provides for the recognition and protection of communal land
rights while Community Land Act 2016 and Community Land Regulations 2017 affirms rights of
communities in the administration of communal land.

2.10 THAT, the unprocedaral allocation of community land also contravenes, the Land Act (No. 6 of
2012) and Community Land Act 2016 and the United Nations (UN) declaration on the Rights of
Indigenous Peoples ' provides for free, prior and informed consent in legislative and
administrative measures affecting indigenous people;

2.11  THAT, under the 2010 constitution, the indigenous communities to have secure access and rights
to land, and the challenges of land availability, a situation exacerbated by climate change,
population growth and the related expansion of settlements in grazing lands, and further
recognizing the need for securing access to these vital resources for poverty reduction;

1 The United Nations (UN) declaration on the Rights of Indigenous Peoples
https: //www.un.org/development/ desa/indleenousneooles/declaration-on-the-rizhts-of-indlzenous-Deonles html

2




Petition to the National Assembly by the Rendille Professional Association Concerning Acquisition of
Karare Land by Kenya Defense Forces (KDF)

3.0 Efforts made by the Community to present their case to relevant Government Agencies

3.1 THAT, the Community suggested alternative land to the KDF and taking into account various factors
including environmental sustainability, cultural value, equity, impact on food and risk of extreme
poverty, the community agreed to give land at Kubi Kalo in good faith.

3.2 THAT, the community having felt helpless, petitioned the County Commissioner, the County Governor, the

Cabinet Secretary for Interior and Citizen Services and the National Land Commission for redress and

reversion of the process
3.3 THAT, the community did not receive response from the above stated State agencies, except the National

Assembly
4. The matter in réspect to this petition is not pending in any court of law or other constitutional legal body

5. WHEREFORE, we humbly pray that the National Assembly:

1. To mandate the relevant Committee of Parliament to visit Karare community of Marsabit County
to establish the facts as soon as possible
2. To make appropriate recommendations to the Cabinet Secretary for Ministry of Defense based on the
findings
3. Give an opportunity for the Rendille Professional Association and the community to further present
the Memorandum Orally to the National Assembly.
Dated this......4" day of ......June...2020

Rendille and Samburu Community Representatives
P.O. Box 559 -00100
Nairobi
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NATIONAL LAND COMMISSION

RESPONSE TO A PETITION REFFERED TO THE DEPARTMENTAL
COMMITTEE ON LANDS OF THE NATIONAL ASSEMBLY

BY
GERSHOM OTACHI BW’' OMANWA
CHAIRMAN

23RP SEPTEMBER, 2020



RESPONSE TO PETITIONS

" Hon Chair,

We received a letter dated 10" August, 2020, from the Clerk of the National
Assembly inviting us to respond to a petition by residents of Karare Ward Marsabit
County with regard to compulsory acquisition of land in Marsabit County by the
Kenya Defence Forces '

Hon chair,

We wish to respond to the petition as follows:

Background

3

The Ministry of Defence made a decision to establish a military barracks in
Marsabit for security reasons and on 16" March 2012 made a formal request to
be allocated land in Karare, Marsabit County. On 8% June 2015, the County
Council of Marsabit formally allocated 2,500 Ha in Kubi Kalo. The processing
of ownership of the land was overtaken by events following the coming in place
of devolved governments in 2013.

. On 18" June 2019, Ministry of Defence made a formal request to the County

Government for allocation for land in Marsabit.

. On 22™ July 2019, the County Government of Marsabit formally allocated land

in Karare (5,000 Ha); Haiya (10,000 Ha) and Odda military camp (242 Ha). On
22" August 2019 the department of defense requested the National Land
Commission for allotment letters for the parcels of land. The Commission
informed Department of Defence in a letter dated 4% November 2019, that it
could not issue allotment letters because the land was community land. It turns
out that this may not have been the correct position.

The petitioners are contesting the process followed in the allocation of
Community Land at Karare ward.

. The coordinates of the 5,000 Ha parcel of land allocated in Karare by the

County Government of Marsabit is:-



STN Eastings Northings
A 376583 248844
B 374070 1 248821
C 370311 “* 1251031
D 366218 250703
E 366957 244713
F 373812 244527
G 373800 245810
H 376328 245840

When the above coordinates were plotted on the map it fell within the Marsabit
National Reserve (Annex 1).

We subsequently sought and obtained gazette notices 936 of 1948 and 1982 of
1991 from KWS, confirming the status of reservation of the land. ( annex 2).

Conclusion

The contested parcel of land in question is part of the Marsabit National Reserve
sitting next to the Marsabit National Park and not Community Land as alleged by
the petitioners.

Further Information

Hon Chair,

We wish to bring to the attention of this esteemed Committee that there is an active
Court matter at the Meru Environment and Land Court - Constitutional Petition No
4 of 2020, filed by thirteen petitioners who are residents of Marsabit County
challenging the constitutionality of the process applied by the Department of
Defense with regard to their interest in the subject land.



Way forward

e The Ministry of Defense should engage with the Ministry of Environment
and Forests (Parent Ministry of Kenya Wildlife Service) with a view to
National Government following due process in formalizing the change of
use of the subject land from National Reserve'fo military use.

Thank you for giving us audience and for the continued support.

) . 7
(et iy o

GERSHOM OTACHI BW’OMANWA
CHAIRMAN

23RP SEPTEMBER, 2020
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Jii i, Kenya Proclamaiions; Rule§'and Regulationisy 1948, . 351

Treey e oyt AN

" GOVERNMENT Nonca,N.o.;_QB!l..l o ] | qa e

.‘.‘ ¢ ! ) ..‘; . . . . .v : i o i
THE MOMBASA MUNICIPALITY (SLAUGHTERHOUSE. AND SALE, .AND . .. ...
'CONVEYANCE .OF MEAT) (AMENDMENT) BY-LAWS, 1948 '
. IN EXBERCISE of the powers ‘cdnfertéd upon; it by section 69.of ‘the Local.
! Government (Municipalities) "Ordi%ance',f‘ 928; l}ql;Mu;}:;cgpal- Board 9f ..Is.rgqn}?asaﬂ:.

™

has made the following By-laws:-: AP S i
1. These By-laws may be cited as the Mombasa Municipality (Sldughterhouse:

-and Sale and Conveyance of Meat) (Amendment) By-laws, 1948, and . shal} be read

¢ as one with the Mombasa Municipality (Slaughterhouse ,'?.nd, Sale and Conveyance

" of Meat) By-laws, 1929, hereinafter :eferrgc.l-to"a'_s':the. pripcxpal :By-,la‘ws.“ -t
2. By-law 27 of the 'ptinciphll.BYﬁlaws';ig_"he_te’by_reyglte:&i'~. Mgl L2

.. By Order of the Municipal Board of Mombésa, © . -

Nobmbasa, - L ot T pigomdy, L

" 7th May, 1948. . - c o ip Lot Ll Town.Clerk.
Approved. . - . - L0 N T LA B L., anh

Nairobi, 7t T ¢ COLCHESTER,
20th September, 1948, . .+~ Commissioner for Local Government.
Govnn}q_m'nnr Norice No. 935 o 5'4"..:"'7;-."'.“ T A R,

CONFIRMATION OF ORDINANCES -

t .

G

s o 8 54
L

The Secretary of State for the Coloriés! hias® been:pleased to notify- thit His
- Majesty's power of disallowance will not be éxérciséd. in respect. of -the ,under-
| mentioned Ordinances:— =~ | & ‘H( pted o i o e
1] | ‘11 No. 34 of 1948.—An Ordjnaice;fo Amend ih Sugar:Ordinance.. """
. No. 40 of 1948:~Ani Ordinlancs to. Make: Prdvision-ds tothe Immunities, -
Privileges and Capacities ' of " Internationali-Organizations ~of ~which = Hig~ -
" Majesty's Government in the United Kingdom and Foreign Goyvernments -are
Members and for purposes cohnected with! such jmaiters. o bt
» o] £ Lbu HIFYS KA Mo AT § o 5o o om ot D VB oL S P
No. 42 of 1948—An Ordinnce toji&?nem‘he Control of Lif
‘Business with 'Natives - Ordinands, - 1945f: [ -1 g T

¢y NO- 44 of 1948—An Ordinarice to :Aniend “the Probation .of -
“{*~ Ordinance, 1943. AR L :'.."..L... rvp e e
By Command of His Excellency the .Governor

{Nairobi,
!

. o e J. B, HOBSON, . .
21st September, 1948." -+ -~ zmberfor-Eavw-and-Orde

“IN EXERCISE of {
National Parks O :

the approval of the ( ; ' TIGHIS AT THE o .
area described in "the "Schedule —Known—as—the—Marsabit: :
National Reserve;—a—nd—.liave—_been—aﬁthof' 6-E€on] t'éhfr—Autheflt»Y,—'subjéCt——- <
to the .brovisions-.of. .a - forcer wi rea, ’%

¢Nairobi, . oo L s
| 124th. Septembe-154g, I F T S B e clirtve FOffider: -
‘ - i tva-Natonal-Parks—Frustees
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‘Gazerte Notice No. 1979 t iy .“?-'

Wt

v

A e T § g o AR o

“G.N. 2944[1987" and insert “GN 2944/1982"

CORRIOBNDUM ) S ’ .‘a.' .. bc cs(abhshcd as urban councils, and accordmgly. lhe Minlster

lN Gazette Notice No. 1876 of 1991, on page* 679 delete 5 nppomls—— i, L R TS
2 B 5" Jumcs E. Mbon—(ChaIrmau). ‘

Wu.sou Da'u OMWODO, to. be’ Senlor i’rlnoipal Pcrsonne

MosEs Mumux Mnooo, to be Scmor Pnncxpal Personncl Oﬂiccr/ .mssion of anuu-y lAct (Cap 102).

41'Jung, 1990. . "t LVt bl
) !K.AMAU GATIDARU, tO . bc Assxstrmt Dxrcqtor QAgro—Formtry and

. of .the Consmutron of ;Kenya, I,~ Danicl “Toroitich arap Mol

s i c = s l\lember:. ',‘:E TS 2y
“Joscph Mwangovya,

. Peter. Waitcte, »

¢ olnl Sedrgtdnes

G M  Gitaua.

r.mg“v Fededtl) 5 ;

Jinto" .and rcport ‘on the ndvxsabllily o[ cxercisiug

#thé powers conferred - under . that. section and ‘ confers_upon
them.the. powers ‘of a commission a] poin under, the ‘Com-

P

e T

v Pnomorlons -

Oﬂiccr/Semor Assistant Director of Personnel: Manngcmcnt.
Public Service Commissxon of Kenya, wrth e[Iect from Olh

Senior _ Ascir*
o .

leom .to- be Ducctor" ('l‘echnlcal Servxces
clamation and Development -of Arid,” Semi-
Wasteland. with "effect: from- .lst. Junc, .1990..

fon . ONG’ ONG’A MAKUNDA, ‘to "be’ -Depuly
jort ‘Scrvices),  Ministry of .Reclamhation ~and-
.of Arid, .Semi-Arid, Areas .and :Wasteland,
Oth June. 1990, 2
" to ‘be ‘Assistant .- Diccctor’* (Lan o4 5
imation - and - Dcvelopmcnt ‘of ' Arid, :Semi-’
asteland, with effect. from 1211: Novcmber.

WILDLIFE (CONSERVATION AND"
MAN\AGEMENT)’?A SRR

-'«\

Cess;mon OF PART P A Nnxomr. RESERYE e

lN ACCORDA‘NCB with “section.7 Q2. (a) of the Wildlif¢
o (Conscrvauon and Management) Act; the Minister, for Tourism’
t.and -Wildlife, gives sixty ..(60) days’: notice; “with effect’ from -
"‘the: date of publication of, this notice, of his intention to ‘declare -
that ‘the area ‘of -land’, spécified "in’* the schedule hcrclo sha1l i
GODEREY. GATAI Mw:mm. to be Assistam Du'ector (Agrxcullure' cease to be part of Marsabrt National Recerve ; &
.. Engineering),” Ministry of Reclamation and ,Development .of ~ | .. Any objections to the internal cessation may bc rnadc in".

" Arid, Semi-Arid Areas and Wastclnnd “with’ cﬁect Irom 27th "+ iwriting to. the ! Director;:: Kenya | ,wﬂdufe ,Service, P.O. *Box,
o . 40421, Nmrob: wrtbin the nouce penod ’

.lMl. lo bc Assistnnt Du'cctor

. amauagement),” "Ministry of .Reclamation -and Development. of
Arid, Scmr-Arid Arens and Wasteland wnth cﬁect from 13th’
Junc, 1990, il 1Y .

CH L &/. e
Mar:abit Naliona[ Reserve'

-All that area ohland measurmg appro:umately 1534 square
kilomctres “including’ Marsabit . Town in Mnrsnblt District of in
“Eastern Province; .the: -boundaries -of . which iare’ tpdrticularly -\

: tdclmcatcd edged :red - on i Boundary - .Plan No.* 216/56,: which*

:is signed, "sealed and deposited - at’ the: "Survey ‘Records Office,,

" .Survey of Kenya,. Nairobi,'and ‘a’ copy -of- -which. may - -be- in-

spected at the office ~of the Director of Kcnyn Wlldhfc Servlce. "

_'Nmrobl RN \-~'. RIS 343 i' syl s ST ?

.. Forestry Development), Ministry of' Recldmation ‘and Dcvclop—
. ment of Arid, Scmi-And Areas hnd Wastcland wuh eﬂect
from 13th Junc, 1990. Tyt ot
JAMES MAINA NDIRANGU.\to be Assislant Drrcclor (Soil Scxenc )
. Ministry of Recclamation and Development “of 'Arid, Semi-
., Arid, Areas and "Wasteland, with effect from-13th June, 1990, -
PAuL MWAURA MuncAl, o’ be Assistant Director : (Environ<.
. mental Control and Management), ‘Ministry of Reclamation
.and Devclopment of Arid, Semi-Arid Areas and Wastcland :
_with effect from 13th Junc, 1990. . - .- St
'I‘uow\s THAIRG GAKURU; 10" bé' Superintcndcnt ot Pohcc (Prlot),
Office of the. President, with effect from, 13th December,-1989.
JOSBPH K1Tonyl NzioKa, 'to be Supcnntendcnt of Pohce, Omce
of the President, with e([cct from 22nd Junc, l990 oY

i By Ordcr of the Commlssron

(C{‘ap' 3, ‘).‘,, “45.““ o
UFQ;,, S

W ]NTENT[ON 'ro Aan Bounmms i

‘iﬁ. ACCORDANCE: with 58"’ provisions “of . sechioh
,of .the Forests - Act, the’ Minister - ior.‘Eqvnromnent and Natura
- Resotirces, gives. twenty-erght 28) days* ' notice,’ ‘withieffect” from
the date of pubhcauon of’ thls *notice, ‘of his. intenlion to, declare -
;that .the -bouhdanes of ..the'’ * South- W&&eﬁ‘n Mau Brect tighall-
bc altcrcd 50.'as"to’ exclu ¢ ‘the area ~deseril ln Jixe schedule -

’ . ,,,,Suwxca COMM!SSION, i
lN EXERCISE of: the powers conterrcd by sccuon 106 (2) v

+President and Commander-m-Clnef of lhc Armcd Forccs of :
. -the Republic of Kenya, appoint—. -
Te, *David ‘Muraguri. Murcuthr, e
- Joseph Nguta Kiio, / - "~ S A A
lo be members of - 'the Public Service Commlssxon, thh effect
.from 6th Novembcr, 1990 (or a tcrm of {hrec (3)'years

‘\ o .'h-

) All that arca oi lnnd mcasurmg appromna ely

ying within and “adjoining the western’ boundary ‘of . the South~
' Western Mau’ Forest,' situated. approximateiy 17 kilometres south’
i of Kericho District;" ‘Rift . Valley Province;’ ‘the * boundarics of
: which are more pitticularly -delineatéd, edged:fed,  on® “Bounddry
OPjan No. 175/303;,"which ‘i *Signed; Vscaled-and , deposited “at
.'the Survey Records Office, ‘Surveéy of .Kenya,. Nairobi, . and:’-: -
. ,a"copy of which may ' be inspected at ‘the oﬁice of, (he Dlstncl %

Forcst Officer, Forest Department, Londiani.- C B

e Gazetle Nom:e No. 1780 of 1991 is revoked g

OAZBTIB Norraa No 1981

: THE LOCAL GOVE.RNMENT ACI‘

f - (Cap 265)- | 7

. Arpommms ) o
PURSU-ANT to scction 9 of the Local Govcrnmcnt Act, it -

is notified that the Minister for Local Govermment proposcs - '_’:4‘4

to exercise the-powcrs conferred upon him in respect of Nyama- " | ’

rembe and -Burnt Forest markets nnd surroundmg nreas to

NJOROGE MUNGAI
Mlnlsler lor Envlromnem and Nalural Resourcz.r

erattld Ny A Ll Mitae &3 ."'.-';‘




RESPONSE TO THE PETITION TO THE NATIONAL ASSEMBLY
DEPARTMENTAL COMMITTEE ON LANDS REGARDING ALLEGED
COMPULSORY ACQUISITION OF LAND IN MARSABIT COUNTY BY THE
KENYA DEFENCE FORCES

1.  The Ministry of Defence joins issue with paragraph (xii) of the Petition and
states that the matter in dispute is placed before the Environmental and Land
Court in Meru in Constitutional Petition No. 4 of 2020 between elders, members
and Professionals of the Rendille Community versus the County Government of
Marsabit, the Kenya Defence Forces, CS Ministry of Defence and the Attorney
General.

2.  As such, it would be sub-judice to deal with the subject matter and the
Ministry of Defence raises a preliminary objection as to discussions over a matter
already seized of by a court of competent authority and jurisdiction.

3 Notwithstanding the previous submissions, the Ministry states that the
land in question was not acquired by compulsory acquisition as alleged but was
allocated through an elaborate process that involved the County Government of
Marsabit, the National Land Commission, the Kenya Wildlife Service and
members of the host community.

4. Further, I wish to bring to the attention of the house that the land in
dispute is part of the Marsabit National Reserve as gazetted in Gazette Notice
Number 936 of 1948 vide Kenya Gazette Supplement Number 48 of 1948 and
therefore only subject to the Wildlife Conservation and Management Act, No. 47
of 2013. The necessary steps to comply with this Statute are in progress.

5.  The nation and the host community stand to benefit from the presence of
the KDF in Karare Ward of Marsabit County.

Dated at Nairobi this .................. day of September 2020.

Dr Monica K. Juma (OXON), CBS
CABINET SECRETARY
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REPUBLIC OF KENYA -~ AR
IN THE ENVIRONMENT AND LAND COURT AT MERU, .« -+

CONSTITUTIONAL PETITION NO ...cc..oBeceesonecceveeanenlOF 2020,

IN THE MATTER OF ARTICLE 63(1),(2),{(b}.(d),(3) AND {4),62(1},(g) OF ARTICLE
10,40,23 and 258 OF THE CONSTITUTION OF KENYA

»
)

IN THE MATTER OF SECTION 6 (6).(8) AND 26 OF THE COMMUNITY LAND ACT
2016 .

>
(w)

N

iN THE MATTER OF THE WILDLIFE AND CONSERVATION ACT 2013

>
<

N

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND
FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

BETWEEN

LTETIAN LERUPES ... e eceeeeeeeesesseseenessesssssessssssssessasssssssssesessossensenssessses 4™ PETITIONER
STEVE THVIBOR oo eeeeeee s eenesesssssssssnssesses saesesssssmssemsssemssmmsesasses 5™ PETITIONER
LENDODODO LOLBALANGA.......oeeeeeeeeeeeeeeesemeseessesssssessssss oo sessseseessnns 6" PETITIONER
JIMIMIY LENEEPE .. cvueeeeeeeeeeeeeeeeeeesessesesessssssssssssasssssessessessomsssssssoe ovemenss 7™ PETITIONER
STEPHEN LESOROH GAMBARE .......cooveeoeeeeeeeeesesssseses s stesssesssesssseese s 8™ PETITIONER
JAMES MARLEN ... eeveeeeeieeeeeseeceesenessesesssssesessssssesssssssssssssssssessssesssss 9™ PETITIONER
LPIRIKON NEEPE ... veeeeereeeeeeeeesesseesssssassssssssensssssssssssessessssssssessessesae 10™ PETITIONER
PARTICK KURAK .. o veteeeevereeseeesensssessesssesensssssssessosssessssssssssossessssnsess 11™ PETITIONER
SAMUEL LOIBARBAN.......c.ccveeiteetieeevesesesssssssssssssssssessssensesssssssssssessmsees 12™ PETITIONER

FRANCIS LEADUMAL...co. e s eeseseesvssessmsssssssssassssssssssssssesessesssssens 13™ PETITIONER



HON DANIEL BURCHA ..o evesensesessensencaessesnesensasnensaenees 14™ PETITIONER

HON ASUNTA ..o coresenenencnsacncncnsncesessseseessencesacscncsscesessencnsnce ..15™" PETITIONER
HON LEADQ STEPHEN a..e..eeveeeveeevnreensaenessensessenscssessensnesesessnnsensaes 16" PETITIONER
IMARIATON LOIBALANGA ... eeeeseeeessnnenssessasacsensasssassssensaes 17™ PETITIONER
LETEYON NURE. .00 cuersssesseressnsssssssssessnsass sonsmsensssssensensassss sonsonsasessssasens 18™ PETITIONER
THE RENDILLE PROFESSIONAL ASSOCIATION ..o e sensnaes 19™ PETITIONERS.
AND
THE COUNTY GOVERNMENT OF MARSABIT ... neseanne 1°" RESPONDENT
THE CHIEF OF THE KENYA DEFENCE FORCES w..ovvveeeeeeeeeerennesennans 2"° RESPONDENT
THE CABINET SECRETARY MINISTRY OF DEFENCE oo 3"° RESPONDENT
THE HON ATTORNEY GENERAL.....voeeveeeeeeeveeneeeaesessssseesessessssssssses 4™ RESPONDENT
TO:-

THE ENVIRONMENT AND LAND COURT OF KENYA AT MERU



AMENDED PETITION
1. THE PETITIONERSare elders, members ,and Professionals of the RENDILLE
community of KARARE WARD within Marsabit county, in the republic of
Kenya and whose address of service for purposes of this petition shall be
care of:

J.NELIMA ASSOCIATES &CO ADVOCATES
ELECTRICAL HOUSE, 3"° FLOOR, ROOM 15,
P.0O BOX 2712
MERU_.

lN

. THE 15STRESPONDENT is the County Government of Marsabit
established under Article 176 of the constitution of Kenya with the
mandate to hold in trust all community land within its Jurisdiction
and whose address for purposes of this petition shall be P.0 BOX
384 MARSABIT.

IUJ

. THE 2"° RESPONDENT is the Chief of Defence Forces an appointee of the
president under ARTICLR 131 (1) of the constitution whose function is to be
the principal adviser to the President and Cabinet Secretary on any military,
operation and administrative matters within his competence and whose
address of service for purposes of this suit shall be ULINZI HOUSE, LENANA
ROAD P.O BOX 40668-00100NAIROBI.

THE 3™ RESPONDENTis theCabinetSecretaryMinistry of Defence s an office
created under Article 241 (6) of the constitution whose function is to advice
the President on matters relating to defence policy whose address of
service for purposes of this suit shall be ULINZI HOUSE LENANA ROAD P.O
BOX 40668-00100 NAIROB! .

L

THE 4™ RESPONDENT is the Principal Legal Advisory to the Government of
Kenya charged with amongst other responsibilities, the duty to diligently,
impartially, objectively and competently advice the Government of Kenya
on any legal matters and represent it legal proceedings.

L



FACTS OF THE SUIT

6. AT ALL MATERIAL times relevant to thispetition the petitioners were and
still are members and professionaisof theindigenous Rendille minority
Community of KARAREWARD, situated within Marsabit County.

I~

THE PETITIONERS are and have been in occupation of all that land within
the KARARE —SONGA WARD measuring approximately 668seg-tm, 877sg km
since time in memorial.

The suit land is unregistered community land held in trust by the 1%
respondent on behalf of the petitioners for purposes of wildlife, cultural
and tourism land use and promaotion.

|9

|\o

The suit land is in the process of transition from trust land to community
land.

10.0n or about the year 2012 the 2™ and 3" respondents approached the
1*'respondent and requested to be given land within KARARE WARD for
purposes of camping and range activities and after holding a series of
meetings with the community elders, the elders agreed to give them land
within MATA LAMA area which parcel of land is already demarcated for use
by the 2™ and 3™ respondents.

11.The 2" and 3" respondents were dissatisfied with the portion of land given
to them in the year 2012 and in January 2020 approached the
1*respondent and requested for alternative land within KARARE WARD
Measuring 10,000sg km.

12.0n the 20" day of January ,the 2™ and 3" defendants team led by the
county commissioner held a public participation meeting and community
elders present refusedrejected the request of the 2" and 3'drespondents



for reasons that the proposed new site is a cultural and biologically diverse
critical area of importance and sensitive conservation and pastoral grazing
lands .

13.However in a bid to forcefully acquire the suit land and in ignhorance of the
public participation resolutions passed by the community the 2nd and 3"
respondents resulted in a divide and rule strategy through use of
government administration chiefs and the county commissioner and.
handpicked 36 elders from the KARARE location and forced them to show
them the suit land claiming that the land in question is public land and that
they had a right over it for public use.

14.In furtherance of their bid to forcefully acquire the suit land, on the 12™
day of March 2020, the 1% 2nd and 3™ respondents visited the site together
with the survey of Kenya, for purposes of demarcating the suit land for use
by the 2" and 3™respondents and forced the area chiefs to show them the
land claiming its public land.

14.A. On or about the 29th day of May 2020 the 2™ and 3" respondents
,actualized their intentionsto forcefully acquire the suit land and ,illegally and
unlawfully entered upon the suit land with tracks and bulldozers and have
begun erecting a fence, and constructing a road therein.

14.BThe actions of the 2™ and 3" respondents in forcefully entering into the
suit land using military force have sparked tension and violence in the area .

14.C The Rendille community have already lost 150,000 acres to the Lake
Turkana wind power project an active case in court and the continual forceful
acquisition of more land from the community will render them landless and
destitute in the near future.

15.The 1* respondent is a trustee of unregistered community land and ought
to administer the same in accordance with the constitution ARTICLE 63 (3)
AND (4) as well as section 6 (6) and (8) of the Community Land Act 2016.



16.The actions of the respondents in forcefullytaking over trying-te-acquire
acguiring the suit land are in contravention of ARTICLE 63 (3) AND (4) of

the constitution and sections 6(6) and (8) of the Community Land Act 2016
and in breach of the trust bestowed upon them.

16. NATURE OF INJUTY CAUSED OR LIKELY TO BE CAUSED TO THE PETITIONERS:

A.) The petitioners living within the proposed site of acquisition will be displaced
and rendered homeless.

B.} The actions of the respondents have brought tension are likely to bring tension_
within the affectedarea as a result of which four innocent persons lost their lives .

—

C.) The value in provision of environmental goods and services is being will be
adversely affected as the members of the community are not allowed to access
that area by the 2™ and 3" respondents who have mounted guard on the said

area.

D.) The biodiversity conservation, cultural site protection, or its use for
educational, ecotourism recreational, health and research purposes will be highly
prejudiced.

E.) The actions of the respondents will interfere with migration and critical habitat
of the wildlife and endanger any rare, threatened or endangered species.

F.)The affected area is the only fertile land and is also a water catchment and dry

season area for the pastoral communities of not only Karare but also
Songa,Logologo,Kambove , and Laisamisthe illegal take over by the 2" and 3™

respondents will greatly affect food production in that area .

G.) Over 150,000 camels, 215,00sheepand goats and 85,000cattle are dependent
on Karare ecosystem during drought seasons.

H.) There is a likelihood that the affected people will lose about 35% of their
livestock to malnutrition and malnutrition related complications.




OUR LORDSHIP THE PETITIONERS THEREFORE PRAY FOR ORDERS:

1. A declaration that land situated within the KARARE —SONGA WARD
MEASURING APPROXIMATELY 877.30 SQUARE KILOMETERS is unregistered
community land and ought to be dealt with only in accordance with Article
63 of the constitution of Kenya 2010, and the Community Land Act 2016
together with the Regulations thereof.

2. A declaration that the actions of the 1% respondent and the 2" respondents
in trying to forcefully acquire the said land for public use is in violation of
article 63 and the community land act 2016 and the rights of the members
of the community .

2.(a)A declaration that the actions of the 2™ and 3™ defendants in forcefully
and illegally entering upon the suit land and ,erecting fences and
constructing a road therein are unconstitutional and in violation of Article 63
of the Constitution and the Community land Act 2016 .

3. A deciaration that failure by the 1*, 2nd and : respondents to adhere to
the public participation resolutions passed in the meeting held on the 20"
day of January 2020 is unlawful and illegal.

4. A conservatory order do issue restraining the respondents from acquiring,
alienating ,disposing of and or in any way dealing with the KARARE —SONGA
land except in accordance with ARTICLE 63 and THE COMMUNITY LAND
ACT 2016.

5. An order of prohibition do issue prohibiting the respondents from forcefully
acquiring ,alienating ,disposing off or in any other way dealing with the suit
land except in accordance with the constitution and the community land
act 2016 .

5.a) An order of mandamus do issue compelling the 2" and 3" respondents to
move out of the suit land and demolish all illegal structures erected therein.



6. Costs of this petition.

7. ALL AND ANY order this court deems fit and just to grant.

FOR; J.NELIMA ASSOCIATES &CO
ADVOCATES FOR THE PETITIONERS.

FOR: J.NEL 1
ADVOCATES FOR THE PETITIONER. d R
DRAWN &FILED BY
J.NELIMA ASSOCIATES&CO
ADVOCATES
ELECTRICAL HOUSE 3"° FLR RM 15 |
P.O BOX 2712 c.\mxxca(( ’
MERU O ’
CELL NO: 0721883778 !
EMAIL ADDRESS: nelimaj79@gmail.com

o

TO BE SERVED UPON THE

COUNTY GOVERNMENT OF MARSABIT
P.O BOX 348

MARSABIT.

THE CHIEF OF DEFENCE FORCES
ULINZI HOUSE LENANA ROAD
P.O BOX 40668-00100

NAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE
ULINZI HOUSE LENANA ROAD
P.O BOX 40668-00100



NAIROSBI.

THE ATTORNEY GENERAL

THE IN CHARGE MERU OFFICE
NTARA PLACE

P.O BOX

MERU

THE NATIONAL LANDS COMMISION
ARDHI| HOUSE, 1ST NGONG AVENUE
OFF NGONG ROAD

P.O BOX 44417-00100

NAIROBI




REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT MERU
CONSTITUTIONAL PETITION NO ......... . N D— OF 2020.

IN THE MATTER OF ARTICLE 63(1),{2),{b}.(d),(3) AND (4),62(1),(g) OF ARTICLE
10,40,23 AND 258 OF THE CONSTITUTION OF KENYA

>
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N

IN THE MATTER OF SECTION 6(6) (8) AND 26 OF THE COMMUNITY LAND ACT
2016 .

>
=

IN THE MATTER OF THE WILDLIFE AND CONSERVATION ACT 2013

>
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N

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND
FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

BETWEEN

LERUK IMIURUSE ce.eveneveeenveseneseesenssensssssnsssssnsssessseseassostesessassessenasessesss soras 1% PETITIONER
LECHEKU ANGELE o voeeeeeeveceeeseesessnssssssensenssesasssessssssssesassrnens ssessssnens 2"° PETITIONER
HON LEKONO BERNARD ....ocoe it eeeee e cesnesesesesessssassesesssssssesssssssssessssens 3"° PETITIONER
LRADO STEPHEN LTERIOS. ... eeeeeereeeeeeeeeeessnesssssesssssssessessensassossssseseneses A™PETITIONER
LTETIAN LERUPES. .. oo oeeeececesesessomesesesesesssasessassenssssssesnsansssssssesss ssnsses 5™ PETITIONER
LENDODODO LOLBALANGA. ... eoveee e eeevensnsssssnessssssssssesssssnssssssssessssas 6" PETITIONER
JIVIIVIY LENEEPE .o eoneevteeseeesuesessessssssssnessnsssnconsssessesesssstssssasassssessassossnsses 7™ PETITIONER
JAMES IMARLEN . ..ouoee et eeeseseessesseseeesesesssssssnssmsssssssssssssensns sssssnesessssaneasess 8™ PETITIONER
LPIRIKON NEEPE......ooveeeevveesesssessessssssssssssassssnsssssasaseenseses sosssnsassse sosssnes 9™ PETITIONER
PARTICK KURAK ....vevnveeeeersesesssnesssensssssnsssnsesssssssessssssensassenssnssssasnssses 10™ PETITIONER
SAMUEL LOIBARBAN.......oeceeeeeeeeeeeeseesesnscensasseessssesssnssssseneasassssssssns 11™ PETITIONER
FRANCIS LEADUMA .. oo eeeeveeeeeessesseseseessensssnesssesssnesensessnessesenassneneeees 1 2 - PETITIONER
HON DANIEL BURCHA e oeeeeeeeeeeesevesensnssensesssensssssasssessessessnssnssassnas 13™ PETITIONER
HON ASUNTA ooveeiveteveeesescossessessessessesssssesssssssesssosssssssess assasssnssesssss 14™ PETITIONER

HON LEADO STEPHEN ..veeevveressessssssssssssssssrssesssssessosssssssesessasossassaes 15™ PETITIONER
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IMARIATON LOIBALANGA ......occcoesossi e ssetessrsstsicicianssernn 16™ PETITIONER

LETEYON NURE......cooeeeeceeereececrcasessnsssssenensssesancassesensnsnsesesesssnsncessens 17™ PETITIONER
THE RENDILLE PROFESSIONAL ASSOCIATION ....coveveeemncererscncnenes 18™ PETITIONERS
AND
THE COUNTY GOVERNMENT OF MARSABIT ..o ecereeeesencone 1°" RESPONDENT
THE CHIEF OF THE KENYA DEFENCE FORCES ....oovereecrniseensesensennee 2"° RESPONDENT
THE CABINET SECRETARY MINISTRY OF DEFENCE ..c.oveeecevenerenene 3"° RESPONDENT
THE HON ATTORNEY GENERAL......oeeeeceecrecnerenerrasmsereseeessseseneonns 4™ RESPONDENT

SUPPORTING AFFIDAVIT TO AMENDED PETITION
| LERUK MURUSI OF P.C BOX MARSABIT within the republic of Kenya do hereby
make oath and swear as follows.

1. THAT | am an adult male of sound mind and the 1% petitioner herein hence
competent to make and swear his affidavit on my own and with authority
from the other petitioners to swear this affidavit on their behalf .

2. THAT I swear this affidavit in furtherance to the one sworn on the 24™ day
of March 2020.

3. THAT On the 29" day of March 2020 the 2" and 3" respondents actualized
their intentions of forcefully acquiring the suit land and entered into the
land with bulldozers and tracks and began erecting a fence therein and
constructing a road.

4. THAT forceful acquisition of the suit land by the 2™ and 3™ respondents
despite objections from the community is unlawful, and in contravention of
the constitution and more especially ARTICLE 63 and the Community land
ACT.

5. THAT the above laws have laid down the procedure for dealing with
unregistered community land and the same have not been followed by the
respondents in acquiring the suit land .



. THAT way back in 2012 when the respondents wanted land for camping
activities from the community the involved them and were allocated land
at MATA LAMA which they currently occupy and use .

. THAT one wonders why this time round they have forcefully acquired
despite objections from the community.

. THAT the land in question is community land and that the respondents 1 &
"2 are fully aware of this fact as confirmed by their attempt toinvolve the
community the land acquisition in 2012 and January 2020.

THAT the actions of the 2™ and 3™ respondents have sparked off riots in
KARARE and heightened tension and despair in the area which is inhabited
indigenous, minority and marginalized communities. Seven days later on 4"
day of JUNE 2020 after respondent 2 forcefully moved in to the contested
area four (4) people were brutally killed in Karare by armed assailants.

10.THAT all past 204 killings in Karare were all related to attempts by other

communities or agencies attempt to forcefully grab environmentally and
culturally sensitive Karare Land and community have a reason to belief that
this may not be different.

11.THAT this is a third attempt to try and acquire the suit land illegally, with

the first attempt being the inclusion of KARARE WARD as part of the
municipality and there giving power to the 1% Respondent illegally takeover
control and access of Karare land a move the community strongly objected
to and the case is still pending in this court .

12.THAT second attempt is the LAKE TURKANA WIND POWER PROJECT which

has resulted in the community losing150,000acres, despite objection by the
community,and an active court case.



13.THAT the Rendille /Samburu community in Marsabit county cannot afford
to lose any more land as they will be rendered landless and destitute in the
near future.

14.THAT the land in question being a dry season grazing area and being
important part of the Rendille and Samburu community grazing ecosystem
may contribute to the collapse of the entire ecosystem by curtailing
important interlinkages

15.THAT the 1* respondent who is just but a trustee of the suit land on behalf
of the community has failed the community by allowing and even abetting
the forceful taking over of the suit land .

16.THAT the county commissioner was overheard in a video clip saying that
whether they like it or not they will give the land to the 2™ and 3™
respondents.

17.THAT the 1*respondents have no right to give out what does not belong to
them.

18.THAT if the actions of the 2™ and 3™ respondents are not stopped by this
courts intervention, then in the distance future, there will be no land left
for the Rendille /Samburu community of Marsabit thereby curtailing
livelihoods and curtailing intergenerational equity and sustainability
pastoralist production system.

19.THAT the land in question is not public land and cannot be dealt with in the
manner in which the respondents are dealing with it, in total disregard of
the set down procedures and laws.

20.THATIf the actions of the respondents are not stopped by the intervention
of this court then the Petitioners will be rendered landless and destitute.



21.THAT the petitioners have made out a case for grant of the orders sought
and we urge the court to grant us the orders sought to prevent any further
encroachment on the petitioners land.

22.THAT what is deponed to herein above is true to the best of my knowledge
belief and information.

SWORN BY THE SAJD MURUSI LERUK AT MERU DA
THIS oo (2. DAY OF .12 2020. DEPONENT
BEFORE ME

J.NELIMA ASSOCIATES&CO
ADVOCATES
ELECTRICAL HOUSE 3% FLR RM 15
P.0 BOX 2712
MERU
CELL NO: 0721883778
EMAIL ADDRESS: nelimaj79@gmail.com



REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT MERU
CONSTITUTIONAL PETITION NO ............ '/ = OF 2020.

IN THE MATTER OF ARTICLE 63(1), (2) .(b)(d). (3). (4), 62(1), {g) (10,40, 23 and
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AND

IN THE MATTER OF SECTION 6 (6) (8) AND 26 OF THE COMMUNITY LAND
ACT 2016.

AND
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PETITION
THE PETITIONERS are elders and members of the RENDILLE community of

KARARE WARD within Marsabit county in the republic of Kenya and whose
address of service for purposes of this petition shall be care of>-, . .

[N

J.NELIMA ASSOCIATES & CO ADVOCATES
ELECTRICAL HOUSE, 3*” FLOOR, ROOM 15,
P.O BOX 2712
MERU .

THE 13" RESPONDENT is the County Government of Marsabit established
under Article 176 of the constitution of Kenya with the mandate to hold in trust
all community land within its Jurisdiction and whose address for purposes of this
petition shall be P.O BOX 384 MARSABIT .

THE 2™° RESPONDENT is the Chief of Defence Forces an appointee of the
president under ARTICLR 131 (1) of the constitution whose function is to be the
principal adviser to the President and Cabinet Secretary on any military, operation
and administrative matters within his competence and whose address of service for
purposes of this suit shall be ULINZI HOUSE, LENANA ROAD P.O BOX
40668-00100 NAIROBLI.

THE 3 RESPONDENT is the Cabinet Secretary Ministry of Defence s an
office created under Article 241 (6) of the constitution whose function is to advice
the President on matters relating to defence policy whose address of service for
purposes of this suit shall be ULINZI HOUSE LENANA ROAD P.O BOX 40668-
00100 NAIROBI .

THE 4" RESPONDENT is the Principal Legal Advisory to the Government of
Kenya charged with amongst other responsibilities, the duty to diligently,
impartially, objectively and competently advice the Government of Kenya on any
legal matters and represent it legal proceedings.

FACTS OF THE SUIT

6.

7.

AT ALL MATERIAL times relevant to this petition the petitioners were and still
are members of the indigenous Rendille Minority Community of KARARE
WARD, situated within Marsabit County.

THE PETITIONERS are and have been in occupation, of all that land within the
KARARE —-SONGA WARD measuring approximately 600sq km, since time in
memorial.




.

8. The suit land is unregistered community land held in trust by the 1¥ respondent on
behalf of the petitioners for purposes of wildlife, cultural and tourism land use and
promotion.

9. The suit land is in the process of transition from trust land to community land.

10.0n or about the year 2012 the 2™ and 3" respondents approached the 1*
respondent and requested to be given land within KARARE WARD for purposes
of camping and range activities and after holding a series of meetings with the
community elders, the elders agreed to give them land within MATA LAMA
area which parcel of land is already demarcated for use by the 2" and 3™
respondents.

11.The 2" and 3" respondents were dissatisfied with the portion of land given to
them in the year 2012, and in the month of January 2020 approached the 1%
respondent and requested for alternative land within KARARE WARD Measuring

10,000sq km.

12.0n the 20™ day of January, the 2" and 3" respondents team led by the county
commissioner, held a public participation meeting and community elders present
declined the request of the 2" and 3" respondents for an alternative site, citing
amongst other reasons that the proposed new site is a cultural and biologically
diverse critical area of importance and sensitive conservation and pastoral grazing
lands.

13. However in a bid to forcefully acquire the suit land and in ignorance of the public
participation resolutions passed by the community the 2™ and 3™ respondents
resulted in a divide and rule strategy through use of government administration
chiefs and the county commissioner and handpicked 36 elders from the KARARE
location and forced them to show them the suit land claiming that the land in
question is public land and that they had a right over it for public use.

14. In furtherance of their bid to forcefully acquire the suit land, on the 12" day of

March 2020, the 1% 2nd and 3™ respondents visited the site together with the

survey of Kenya, for purposes of demarcating the suit land for use by the 2" and

3" respondents and forced the area chiefs to show them the land claiming its

public land.

15. The 1 respondent is a trustee of unregistered community land and ought to
administer the same in accordance with the constitution ARTICLE 63 (3) AND (4)
as well as section 6 (6) and (8) of the Community Land Act 2016.



16. The actions of the respondents in forcefully trying to acquire the suit land are in
contravention of ARTICLE 63 (3) AND (4) of the constitution and sections 6(6)
and (8) of the Community Land Act 2016.

16. NATURE OF INJUTY CAUSED OR LIKELY TO BE CAUSED TO THE
PETITIONERS:

A) The petitioners living within the proposed site of acquisition will be displaced and
rendered homeless.

B) The actions of the respondents are likely to bring tension within the affected area.
C) The value in provision of environmental goods and services will be adversely affected.

D) The biodiversity conservation, cultural site protection, or its use for educational,
ecotourism recreational, health and research purposes will be highly prejudiced.

E) The actions of the respondents will interfere with migration and critical habitat of the
wildlife and endanger any rare, threatened or endangered species.

YOUR LORDSHIP THE PETITIONERS THEREFORE PRAY FOR ORDERS:

1. A declaration that land situated within the KARARE —SONGA WARD is
community land and ought to be dealt with only in accordance with Article 63 of
the constitution of Kenya 2010, and the Community Land Act 2016 together with
the Regulations thereof.

2. A declaration that the actions of the 1* respondent and the 2" 4 respondents in
trying to forcefully acquire the said land for public use is in violation of article 63
and the community land act 2016 and the rights of the members of the community

3. A declaration that failure by the 1%, 2nd and 3" respondents to adhere to the public
participation resolutions passed in the meeting held on the 20" day of January
2020 is unlawful and illegal.

4. A conservatory order do issue restraining the respondents from acquiring,
alienating ,disposing of and or in any way dealing with the KARARE —SONGA
land except in accordance with ARTICLE 63 and THE COMMUNITY LAND
ACT 2016 .

‘(J'.I

An order of prohibition do issue prohibiting the respondents from forcefully
acqumng .alienating ,disposing off or in any other way dealing with the suit land
except in accordance with the constitution and the community land act 2016.



6. Costs of this petition.
7. ALL AND ANY order this court deems fit and just to grant.

DATED AT MERU THIS ......... Qe DAY OF ... M1 ... 2020.

........... (ﬁ @ZUVR

FOR: JNELIMA ASSOCIATES &CO
ADVOCATES FOR THE PETITIONERS

DRAWN &FILED BY

JNELIMA ASSOCIATES&CO
ADVOCATES

ELECTRICAL HOUSE 3®*° FLR RM 15
P.O BOX 2712

MERU

TO BE SERVED UPON

THE COUNTY GOVERNMENT OF MARSABIT
P.O BOX 348

MARSABIT.

THE CHIEF OF DEFENCE FORCES
ULINZI HOUSE LENANA ROAD
P.O BOX 40668-00100

NAIROBI .

THE CABINET SECRETARY MINISRTRY OF DEFENCE
ULINZI HOUSE LENANA ROAD

P.O BOX 40668-00100

NAIROBIL

THE ATTORNEY GENERAL
THE IN CHARGE MERU OFFICE
NTARA PLACE

P.O BOX

MERU



REPUBLIC OF KENYA -
IN THE ENVIRONMENT AND LAND COURTATMERU & ..t &
CONSTITUTIONAL PETITION NO ....oovseressrensasseeess OF 2020.

IN THE MATTER OF ARTICLE 63(1),(2),(b),(d),(3) AND (4), ARTICLE 62(1),{g), ARTICLE 10
,40,23, 258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

AND

IN THE MATTER OF SECTION 6 (6) , (8) AND SECTION 26 OF THE COMMUNITY LAND
ACT 2016

AND
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AND
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THE CABINET SECRETARY MINISTRY OF DEFENCE ....oovuveeeerrenne. 4™ RESPONDENT
THE HON ATTORNEY GENERAL......cvveveveeeeeseesssssssssesssssssssesssessssases 5™ RESPONDENT

SUPPORTING AFFIDAVIT TO PETITION

I MURUSI LERUK OF P.O BOX MARSABIT within the republic of Kenya do hereby make
oath and swear as follows:-

1.

THAT | am a male adult of sound mind residing and working for gain within
Marsabit and hence competent to swear this affidavit on my behalf and with
authority from the petitioners to swear it on their behalf.

THAT | And the petitioners are members of the Rendille community within
KARARE —-SONGA WARD Marsabit county

THAT | and the other petitioners have been born and bred in KARARE and have
built therein permanent houses, and | live there with our families.

THAT the suit land is unregistered community land established within Marsabit
County and is held in trust by the 1* respondent on behalf of the petitioners for
purposes of wildlife, cultural and tourism land use and promotion and is in the
process of transition from trust land to community land.

THAT on or about the year 2012 the 2™ and 3™ respondents approached the 1
respondent and requested to be given land within KARARE-SONGA WARD for
purposes of camping and range activities and after holding a series of meetings
with the community elders, the elders agreed to give them land within MATA
LAMA area which parcel of land is already demarcated for use by the 2" and 3"
respondents.

THAT the 2™ and 3™ respondents were dissatisfied with the portion of land given
to them in the year 2012 at MATA LAMA , and in January 2020 approached the
1* respondent and requested for alternative land within KARARE WARD
Measuring 10,000sq km.

THAT on the 20" day of January ,the 2™ and 3™ defendants team led by the
county commissioner held a public participation meeting and community elders
present declined the request of the 2™ and 3" for reasons that the proposed
new site is a cultural and biologically diverse critical area of importance and
sensitive to conservation and pastoral grazing lands .



8. THAT In a bid to forcefully acquire the suit land and in ignorance of the public
participation resolutions passed by the community the 2nd and 3" respondents
resulted in a divide and rule strategy through use of government administration
chiefs and the county commissioner and handpicked 36 elders from the KARARE
location and forced them to show them the suit land claiming that the land in
question is public land and that they had a right over its use.

9. THAT In furtherance of their bid to forcefully acquire the suit land, on the 12™
day of March 2020, the 1% 2nd and 3" respondents visited the site together with
the survey of Kenya, for purposes of demarcating it. Annexed and marked ML
1a, b, ¢, d, e and f are Copies of pictures taken of the survey of Kenya truck and
KDF truck at KARARE.)

10. The suit land being unregistered community land is not owned by the 1%
respondent but the 1*' respondent only holds the same in trust for the
community and ought to administer the same in accordance with the
constitution ARTICLE 63 (3) AND (4) as well as section 6 (6) and (8) of the
Community Land Act 2016.

11. THAT the respondents are trying to forcefully alienate the suit land for public
purposes without following the set down procedures set out in the community
{and act 2016 and as well as article 10 and 63 (3) AND (4)of the constitution .

12. THAT the actions of the respondents in forcefully acquiring the suit land do not
only violate the rights of the petitioners but are in in contravention of the
constitution as well as the community land act 2016 which govern the manner in
which such land ought to be administered .

13. THAT the activities of the respondents are causing tension within the community
and if not restrained will generate into violence between the county officials the
KDF and the members of the community.

14. THAT the actions of the respondents in trying to forcefully acquire the suit land
will render the members of the community land less as they have settled there



from time in memorial ,have built houses, graze their animals therein and have

even interred their loved ones therein.

15. THAT | am advised by my advocates on record that the 1*' respondent is only a
trustee of the suit land and the law especially section 6 of the community land
act prohibits any transactions on unregistered community land.

16. THAT the respondents are dealing with the suit land as though it is public land yet
it is not and the law prohibits any transactions on unregistered community land.

17.THAT the respondents have already been given land at MATA LAMA which has

already been demarcated.

18. THAT the actions of the respondents if not restrained are likely to cause the
community irreparable harm and damage that cannot be compensated by way of

damages.

19. THAT in the premises we urge this honourable court to grant us the orders

sought.

20. THAT if the orders sought are not granted the petitioners will suffer irreparable
harm and damage that cannot be compensated by way of damages.

21.THAT what is deponed to herein above is true to the best of my knowledge,

information and belief.

SWORN BY THE/iAID LERUK MURUSI AT MERU.

THIS oo 20 DAY OF ..[w/712e4t.. 2020
BEFORE ME "
EN
JOSEPH M
N3] & OATHS

A
ON\\MS 200 MERU
COMMISIONER RORGATHS ™

DEPONENT



DRAWN &FILED BY
J.NELIMA ASSOCIATES & CO
ADVOCATES

P.OBOX 2712

MERU

TO BE SERVED UPON THE

COUNTY GOVERNMENT OF MARSABIT
P.O BOX 348

MARSABIT.

THE CHIEF OF DEFENCE FORCES
ULINZ! HOUSE LENANA ROAD
P.0 BOX 40668-00100

NAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE

ULINZI HOUSE LENANA ROAD
P.O BOX 40668-00100
NAIROBI.

THE ATTORNEY GENERAL
MERU OFFICE

NTARA PLACE

P.O BOX MERU



REPUBLIC OF KENYA w0 aEep A
IN THE ENVIRONMENT AND LAND COURT AT MERU"™
CONSTITUTIONAL PETITION NO .....cccccocconiensansensans OF 2020.

IN THE MATTER OF ARTICLE 63(1),(2),(b),(d),(3) AND (4), ARTICLE 62(1),(g), ARTICLE 10,
258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

AND

IN THE MATTER OF SECTION 6 (6) , (8) AND SECTION 26 OF THE COMMUNITY LAND
ACT 2016

AND

IN THE MATTER OF THE WILDLIFE AND CONSERVATION ACT 2013

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND
FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

BETWEEN
LERUK VIURUSH weoeeeeeeseeeeeseeseseeeeeesessesssnssssesassassesssssasssssassasessssescnessss 1°" PETITIONER
LECHEKU ANGELE «..eoeeeeeeeeceeeeecaeeen sesssesrassassassssssssssessesessessrssnassessssessee 2"° PETITIONER
LRADO STEPHEN LTERIOS.......eeevereeresecrsessssessasssesasemsesssssssssssssssssassnase 3%° PETITIONER
Big, o R13 0 i SR —— 4™ PETITIONER
SEEVE TEMBBIOR ...oc oxcvssosmassassassassasonsmens sossmasomsmnas syasssnss 5450 iR RS SRR 2S 5™ PETITIONER
LENDODODO LOLBALANGA.......oececveesseressnssssssssss sesssssssssssessssssssssasese 6™ PETITIONER
JUMIIVIY LENEEPE .. e eeeeeeeeeereeeeeeseessasassesssssssasssassssssasss st ssasassstsssssessssses 7™ PETITIONER
STEPHEN LESOROH GAMBARE.........o.eovssvarssesssessssssssssssssssssssssssssssssans 8™ PETITIONER
FEINEES INIIRLEN ... .o ssssmmsassmnsnmmmanssnipmsnsasiaseess s i ssmmsain s esmsssm s 9™ PETITIONER
LPIRIKON NEEPE. ... oo eeeveeeeeneceeceecessensensrssmassesessesessssssssssenessessssssssassnes 10™ PETITIONER
PARTICK KURAKL ..o cveeeesveveesessesssesesssssssssssessessesssssssssssasssssssssssssassassass 11™ PETITIONER
SAMUEL LOIBARBAN.......cevesesereeesssesssssesssssessessessssssssssssssssssssssssasssses 12™ PETITIONER
ERBIIEIS LEADUINIR ... oociversecesensamsnsmopms menissiiis ssessmssssttpmnsshismasiinss 13™ PETITIONER
AND
THE COUNTY GOVERNMENT OF MARSABIT ..vuernveresnsisscnsasssesesans 1°" RESPONDENT

THE CHIEF OF THE KENYA DEFENCE FORCES ..ooeeeeecennenns 2"° RESPONDENT



THE CABINET SECRETARY MINISTRY OF DEFENCE .....ccocvveververene 7 L RESPONDENT
THE HON ATTORNEY GENERAL....vevevreerseresmsssessssssssesssssssesssesesssesanes 5™ RESPONDENT

CERTIFICATE OF URGENCY
| JACQUELINE NELIMA an advocate of the high court of Kenya do certify that this
application is urgent on the following grounds.

1. THAT the respondents have begun forcefully acquiring the petitioners land
situated within the KARARE —SONGA ward without following the laid down
procedures and without adhering to the public participation resolutions passed
by the community.

2. THAT the respondents on the 12™ of March 2020 brought the survey of Kenya to
survey the suit land with the intention to demarcate the area intended to be

acquired.

3. THAT if the actions of the respondents continue the petitioners who live on the
said land will be displaced and rendered landless.

4. THAT the actions of the respondents have created unnecessary tension within
the community.

5. THAT in view of the foregoing we urge the court to issue the orders sought.

Y /M
DATED AT MERU THIS 24" .............. DAY OF ../ /254 .....2020

FOR; J.NELIMA ASSOCIATES &CO
ADVOCATES FOR THE PETITIONERS
DRAWN &FILED BY
J.NELIMA ASSOCIATES&CO
ADVOCATES
ELECTRICAL HOUSE 3"° FLR RM 15
P.O BOX 2712
MERU

TO BE SERVED UPON

THE COUNTY GOVERNMENT OF MARSABIT
P.0 BOX 384

MARSABIT.




THE CHIEF OF DEFENCE FORCES
ULINZI HOUSE LENANA ROAD
P.O BOX 40668-00100

NAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE
ULINZI HOUSE LENANA ROAD

P.O BOX 40668-00100

NAIROBL.

THE ATTORNEY GENERAL
MERU OFFICE

NTARA PLACE

P.O BOX

MERU



REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT MERU
CONSTITUTIONAL PETITION NO .......ccocconninenansznenas OF 2020.

IN THE MATTER OF ARTICLE 63(1),(2),(b),(d).(3) AND (4), ARTICLE 62(1),(g),ARTICLE 10,
258 AND_ARTICLE 10 OF THE CONSTITUTION OF KENYA

ND

IN THE MATTER OF SECTION 6 (6) , (8) AND SECTION 26 OF THE COMMUNITY LAND
ACT 2016

AND

IN THE MATTER OF THE WILDLIFE AND CONSERVATION ACT 2013

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND
FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

BETWEEN
LERUK IVIURUSH oo eeeeeessseseeaseasessessessssassessssssssasssessesasassssss sssasans 15" PETITIONER
LECHEKU ANGELE ooeoeeveeeeveeesesesevasseesemsssesssssssssssssssssesssessesesssnssannssances 2"° PETITIONER
LRADO STEPHEN LTERIOS. ... vt eeeserremesssssssssesssssessssaessssassnsssnssssssasssses 3" PETITIONER
LTETIAN LERUPES. ... ccovernessesmsssssesseseseressessesessssares verreneanseanne rveereneneneed ' PETITIONER
TR TIRIBOR <o nscsvassssssesmmsassssasnanerisn sy ssmsoasssi SH S AR TSRS 5™ PETITIONER
LENDODODO LOLBALANGA . .......e e eesessssesssessssssssssssssssssssasssssssseas 6" PETITIONER
JUVIVIY LENEEPE oo oo eoeieeeeeseeesssvesesesasssssssssasessssssssesss ssssssasasesssasssssssss sessses 7™ PETITIONER
STEPHEN LESOROH GAMBARE .....c.oeceeeeeeessssessssssesssesssssssssssassssssnssssass 8™ PETITIONER
FIINEES IEAIREENL..yxcossssssssnsossessssssssssesmsessanmmtmyssanss nisMsaRsaswessos s eSS oo 9™ PETITIONER
LPTRIKON NEEPE oo ooeoooooeoeoeeeveeesmeseesevesesssssmsesssesensssssssssssssssssmesssnnenenss 10T PETITIONER
PARTICK KURAK oo sesesesesssessnsssesessassssesesssssssssssesesnssasssesssnens 11™ PETITIONER
SAMUEL LOIBARBAN . ...o.voeveceneeeasseresnersesseessssessssesessssssessssssssssssssssss 12™ PETITIONER
FRANCIES LEADUMA . c.co.eeeeeetevesssessssasssssassssssssessssessesssssssssasssssssesssssss 13™ PETITIONER
AND
THE COUNTY GOVERNMENT OF MARSABIT ....coceerrenmrenessnsssssssssasss 1°" RESPONDENT

THE CHIEF OF THE KENYA DEFENCE FORCES ...ccoomnanininsinannsanaans 2"° RESPONDENT



THE CABINET SECRETARY MINISTRY OF DEFENCE .......ocvvvrrernrreees 4™ RESPONDENT
THE HON ATTORNEY GENERAL......veevsevereeseecssssssssssesssssssessssssssssssnss 5™ RESPONDENT

NOTICE OF MOTION
UNDER ARTICLE 165(3) (B) of the constitution of Kenya 2010 and all other enabling
provision of the law .

TAKE NOTICE that this honourable court shall be moved on the............c.cc..e.
cereereddl o day OF B8 ..2020 at 9.00 O’clock in the forenoon or soon
thereafter for hearing of an application by counsel for the petitioners for orders that

1. THAT this honourable court be pleased to certify this application as extremely
urgent and dispense with service in the first instance.

2. THAT this honourable court be pleased to issue conservatory orders restraining
the 1% 2" and 3™ defendants from forcefully acquiring, alienating, disposing of
and in any other way dealing with the unregistered community land situated
within KARARE-SONGA ward, except in accordance with ARTICLE 63 (4) of the
constitution and the community land act 2016 until this application is heard inter
parties .

3. THAT this honourable court be pleased to issue conservatory orders restraining
the 1% 2™ and 3™ defendants from forcefully acquiring, alienating, disposing of
and in any other way dealing with the unregistered community land situated
within KARARE-SONGA ward, except in accordance with ARTICLE 63 (4) of the
constitution and the community land act 2016 until the petition is heard and
determined.

4. THAT costs of this application be provided for .

WHICH APPLICATION is supported by the annexed affidavit sworn by MURUSI LERUK
and on more grounds to be adduced during the hearing hereof.

/ |
DATED AT MERU THIS coovvonvonoen A DAY OF ...Ju 1ct......... 2020.

.............. (T

FOR: J.NELIMA ASSOCIATES &CO
ADVOCATES FOR THE PETITIONERS



DRAWN &FILED BY

J.NELIMA ASSOCIATES &CO
ADVOCATES

ELECTRICAL HOUSE ROOM 15 3"° FLR
P.O BOX 2712

MERU

TO BE SERVED UPON

COUNTY GOVERNMENT OF MARSABIT
P.O BOX 384

MARSABIT .

THE CHIEF OF DEFENCE FORCES
ULINZI HOUSE

LENANA ROAD

P.O BOX

NAIROSBI

THE CABINET SECRETARY
MINISTRY OF DEFENCE

ULINZI HOUSE, LENANA ROAD
P.O. BOX

NAIROBI



REPUBLIC OF KENYA o1 sAER
IN THE ENVIRONMENT AND LAND COURT AT MERU
CONSTITUTIONAL PETITION NO ..cvvocreecenscsscnnnas OF 2020.

IN THE MATTER OF ARTICLE 63(1),(2),(b).(d),(3) AND (4), ARTICLE 62(1),(g), ARTICLE 10
140,23, 258 AND ARTICLE 10 OF THE CONSTITUTION OF KENYA

ND

IN THE MATTER OF SECTION 6 (6) , (8) AND SECTION 26 OF THE COMMUNITY LAND
ACT 2016

AND

IN THE MATTER OF THE WILDLIFE AND CONSERVATION ACT 2013

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA PROTECTION OF RIGHTS AND
FUNDAMENTAL FREEDOMS PRACTICE AND PROCEDURE RULES

BETWEEN
LERUIE WRTRUSL .......ccconsmssmensssssssamamasessmsssenssammsseomsassssess sissssssssosscisasssnss 1°" PETITIONER
LECHEKU ANGELE «..ooeoeeeeeeeseeeasessessessssssessesssssasssessesssssessesssssssssssansns 2"° PETITIONER
LRADO STEPHEN LTERIOS....... o sereenseessaressensrssssssssessassssmmsssssssssssasssass 3%° PETITIONER
L TE TN EERUPES cocoussssnions conssbnmsmressanenessmrenit 4554 SRS res 4™ PETITIONER
Szt Rt e U U — 5™ PETITIONER
LENDODODO LOLBALANGA......cee e eeeeee e sesesses s ssssnesssssasssssssssssresones 6™ PETITIONER
JIMIVIY LENEEPE oo coveoeeeeeeeeeeeseeseeseeseesesstsesesssesessassssnssaseasessessesssssesssssescsns 7™ PETITIONER
STEPHEN LESOROH GAMBARE ........oeoeesessensessesssenssssssssesessssssssssssssssnas 8™ PETITIONER
RS L R et RS s e el 9™ PETITIONER
LPIRIKON NEEPE......o.ooeeeeeeeseeeeeeeeeesscsseseassessessassesssnsesssssssssnsensassssssassass 10™ PETITIONER
PARTICK KURAKL .o veerseeeseeseseesessassssssssssrassesssssssssssssssssassssasssssessassans 11™ PETITIONER
SAMUEL LOIBARBAN......cverveseesesesssstsssessessassessessssssssssssessssssssssssssnsasss 12™ PETITIONER
FRANCIS LEADUMA . ...oooeeeeeeeeeeoeeeeeseeserssssersessesssessssssssssessessesssssssesaees 13™ PETITIONER
AND
THE COUNTY GOVERNMENT OF MARSABIT ...ccccnnernmimmnnnssssesns 1°" RESPONDENT

THE CHIEF OF THE KENYA DEFENCE FORCES ....omeeccneenennns 2"° RESPONDENT



THE CABINET SECRETARY MINISTRY OF DEFENCE ......ceoveevnernenne 4™ RESPONDENT
THE HON ATTORNEY GENERAL....ocoeevrvreersereesessesessrsssssesesssssssesssseses 5™ RESPONDENT

SUPPORTING AFFIDAVIT
| MURUSI LERUK OF P.O BOX MARSABIT within the republic of Kenya do hereby make
oath and swear as follows:-

1. THAT | am a male adult of sound mind residing and working for gain within
Marsabit and hence competent to swear this affidavit on my behalf and with
authority from the petitioners to swear it on their behalf.

2. THAT | And the petitioners are members of the Rendille community within
KARARE —SONGA WARD Marsabit county

3. THAT | and the other petitioners have been born and bred in KARARE and have
built therein permanent houses, and | live there with our families.

4. THAT the suit land is unregistered community land established within Marsabit
County and is held in trust by the 1*' respondent on behalf of the petitioners for
purposes of wildlife, cultural and tourism land use and promotion and is in the
process of transition from trust land to community land.

5. THAT on or about the year 2012 the 2™ and 3" respondents approached the 1™
respondent and requested to be given land within KARARE-SONGA WARD for
purposes of camping and range activities and after holding a series of meetings
with the community elders, the elders agreed to give them land within MATA
LAMA area which parcel of land is already demarcated for use by the 2" and 3"
respondents.

6. THAT the 2" and 3" respondents were dissatisfied with the portion of land given
to them in the year 2012 at MATA LAMA , and in January 2020 approached the
1* respondent and requested for alternative land within KARARE WARD
Measuring 10,000sq km.

7. THAT on the 20" day of January ,the 2™ and 3" defendants team led by the
county commissioner held a public participation meeting and community elders
present declined the request of the 2" and 3" for reasons that the proposed
new site is a cultural and biologically diverse critical area of importance and
sensitive to conservation and pastoral grazing lands .



8. THAT In a bid to forcefully acquire the suit land and in ignorance of the public
participation resolutions passed by the community the 2nd and 3" respondents
resulted in a divide and rule strategy through use of government administration
chiefs and the county commissioner and handpicked 36 elders from the KARARE
location and forced them to show them the suit land claiming that the land in
question is public land and that they had a right over its use.

9. THAT In furtherance of their bid to forcefully acquire the suit land, on the 12™
day of March 2020, the 1° 2nd and 3" respondents visited the site together with
the survey of Kenya, for purposes of demarcating it. Annexed and marked ML
1a, b, ¢, d, e and f are Copies of pictures taken of the survey of Kenya truck and
KDF truck at KARARE.)

10. The suit land being unregistered community land is not owned by the 1*
respondent but the 1* respondent only holds the same in trust for the
community and ought to administer the same in accordance with the
constitution ARTICLE 63 (3) AND (4) as well as section 6 (6) and (8) of the
Community Land Act 2016.

11. THAT the respondents are trying to forcefully alienate the suit land for public
purposes without following the set down procedures set out in the community
land act 2016 and as well as article 10 and 63 (3) AND (4)of the constitution .

12. THAT the actions of the respondents in forcefully acquiring the suit land do not
only violate the rights of the petitioners but are in in contravention of the
constitution as well as the community land act 2016 which govern the manner in
which such land ought to be administered .

13. THAT the activities of the respondents are causing tension within the community
and if not restrained will generate into violence between the county officials the
KDF and the members of the community.

14.THAT the actions of the respondents in trying to forcefully acquire the suit land
will render the members of the community land less as they have settled there



from time in memorial ,have built houses, graze their animals therein and have
even interred their loved ones therein.

15. THAT | am advised by my advocates on record that the 1* respondent is only a
trustee of the suit land and the law especially section 6 of the community land
act prohibits any transactions on unregistered community land.

16. THAT the respondents are dealing with the suit land as though it is public land yet
it is not and the law prohibits any transactions on unregistered community land.

17.THAT the respondents have already been given land at MATA LAMA which has
already been demarcated.

18. THAT the actions of the respondents if not restrained are likely to cause the
community irreparable harm and damage that cannot be compensated by way of
damages.

19.THAT in the premises we urge this honourable court to grant us the orders
sought.

20. THAT if the orders sought are not granted the petitioners will suffer irreparable
harm and damage that cannot be compensated by way of damages.

21.THAT what is deponed to herein above is true to the best of my knowledge,
information and belief.

SWORN BY THE SAID LERUK MURUSI AT MERU. PR D,

e S e
THIS oo 2800 DAY OF .12/71%54...2020 DEPONENT |
BEFORE ME




DRAWN &FILED BY
J.NELIMA ASSOCIATES & CO
ADVOCATES

P.OBOX 2712

MERU

TO BE SERVED UPON THE

COUNTY GOVERNMENT OF MARSABIT
P.O BOX 348

MARSABIT.

THE CHIEF OF DEFENCE FORCES
ULINZI HOUSE LENANA ROAD
P.0 BOX 40668-00100

NAIROBI

THE CABINET SECRETARY MINISRTRY OF DEFENCE
ULINZI HOUSE LENANA ROAD

P.O BOX 40668-00100

NAIROBI.

THE ATTORNEY GENERAL
MERU OFFICE

NTARA PLACE

P.O BOX MERU
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