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CHAIRMAN'S FOREWORI)

This petition was conveyed to the House by the Speaker Hon. Justin Muturi, MP on l't
August 2018. This is in accordance with the provisions of Standing Order No. 225 (2)

(b). The Petitioner prays that the National Assembly proposes amendments to the

Constitution to establish an elected jury system to take over the role of rendering

verdicts and setting penalties from judges and judicial officials of subordinate courts

in order to fulfil the requirements of Article I (2) of the Constitution and makes such

other amendments as it may deem fit to ensure that aspirations of the people of Kenya

as enshrined in the Constitution prevail within the institution of the Judiciary.

The Petition was thereafter referred to the Departmental Committee on Justice and

Legal Affairs for consideration and preparation of a report within sixty days in line

with the requirements of StandingOrder 227.

In considering the Petition, the Committee, during its sitting on 28th August 2018, held

a meeting with the petitioner Mr. Geoffrey Otieno Ogola. The meeting was aimed at

inquiring into the issues raised in the Petition.

The Committee appreciates the assistance provided by the Office of the Speaker and

the Clerk of the National Assembly that enabled it to discharge its functions in

considering the petition.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my duty to

table the Report of the Committee on the Petition on....

Hon. William Cheptumo, MP

Chairperson, Departmental Committee on Justice and Legal Affairs
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CHAPTER ONE

I.O PREFACE

l.l. Mandate of Committee

The Departmental Committee on Justice and Legal Affairs derives its mandate
from Standing Order No. 216(5) which provides for the functions of Departmental
Committees as follows-

(a) investigate, inquire into, and report on all motters relating to the mandate,
management, activities, administrotion, operalions and estimates of the
ass igned minis tries and departments,.

(b) study the programme and policy ob.jectives of ministries and departments and
the effectiveness of their implementation,.

(c) study and review all legislation referred to it,

(d) study, a.tsess and analyse the relqtive success of the ministries and
departments as measured by the results obtained as compared with their
slated ob.jectives,'

(e) investigate and enquire into all matters relating to the assigned ministries
and departmenls as they may deem necessary, and as may be referyed to them
by the Hou.se,'

O vet and report on all appoinlments where the Constitution or any lau,
requires the National Assembly to approve, except those under Standing
Order 204 (Committee on Appointments),.

(g) examine treaties, agreements and conventions;

(h) make reports and recommendations to lhe House as ofien as possible,
including recommendation of proposed legislation,.

(i) consider reports of Commissions and Independent Offces submittecl to the
House pursuant to provisions of Article 254 of the constitution,. and

(il examine ony questions raised by Members on q matter within its manclate.

The Second Schedule of the Standing Orders on Departmental Committees further
outlines the Subjects of the Committee, as follows-
(a) Constitutionalaffhirs;
(b) The administration of law and Justice
(c) The Judiciary;

)
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(d) Publicprosecutions;
(e) Elections;
(0 Ethics, integrity and anti-comrption; and
(g) Human rights.

1.2. Committee Membership

The Committee was constituted on Thursday, l4th December, 2017 andcomprises the
fol lowing Honourable Members-

Hon. William Cheptumo, M.P.
Hon. Alice Muthoni Wahome, M.P.
Hon. John Olago Aluoch, M.P.
Hon. Roselinda Soipan Tuya, M.P.
Hon. Charles Gimose, M.P.
Hon. Johana Ng'eno, M.P.
Hon. William Kamoti Mwamkale, M.P.
Hon. Ben Orori Momanyi, M.P.
Hon. Peter Opondo Kaluma, M.P.
Hon. Jennifer Shamalla, M.P.
Hon. Beatrice Adagala, M.P.
Hon. Gladys Boss Shollei, CBS, M.P.
Hon. John Munene Wambugu, M.P.
Hon. George Gitonga Murugara, M.P.
Hon. Anthony Githiaka Kiai, M.P.
Hon. John Kiarie Waweru, M.P.
Hon. Japheth Mutai, M.P.
Hon. Adan Haji Yussul M.P.
Hon. Zuleikha Hassan, M.P.

1.3. Committee Secretariat

Mr. George Gazemba
Mr. Denis Abisai
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili
Mr. Omar Abdirahim
Mr. James Macharia
Ms. Roselyne Ndegi

Principal Clerk Assistant II
Principal Legal Counsel I
Legal Counsel II
Clerk Assistant III
Research Officer III
Fiscal Analyst III
Media Liaison Officer
Serjeant-at-Arms

Chairperson
Vice Chairperson

4
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CHAPTER TWO

2.OCONSIDBRATION OF THE PETITION

The Committee commenced its consideration of the Petition by meeting the Petitioner

on 28th August 2018. During the meeting, written and oral evidence was adduced as

noted hereunder: -

2.l Submissions bv the Petitioner Mr. Geoffrev Otieno Oeola

In his petition, Mr. Geoffrey Otieno Ogola, sought to draw the attention of the House

to the need to amend the Constitution to establish an Elected Jury System to take over

the role of rendering verdicts and setting penalties from judicial officers ffudges and

judicial officials of subordinate courts] on the following grounds:

(l)Judicial officers were not subjected to democratic elections pursuant to Clause 2 of
Article 1, and are therefore exercising the sovereign power of the people in

contravention of the Constitution;

(2)Noting that it is unfeasible to subject judicial officers to democratic elections, it

would be more practical to subject a jury to democratic elections and thus fulfil the

requirements of Article I (2) in the Judiciary.

l. THAT Article I of the Constitution of Kenya 2010 explicitly and unequivocally

delineates who sovereign power belongs to, how it is exercised, the process

through which a representative becomes legitimately entitled to exercise it and

how it is delegated to the three organs of State:

Article 1 on Sovereignty of the people provides that-

(l) All sovereign power belongs to the people of Kenya and shall be exercised

only in accordance with this Constitution;

(2) The people may exercise their sovereign power either directly or through their

democratically elected representatives;

PageT of23
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(3) Sovereign power under this Constitution is delegated to the following State

organs, which shall perform their functions in accordance with this

Constitution-

(a) Parliament and the legislative assemblies in the county governments;

(b) the national executive and the executive structures in the county

governments; and

(c) the Judiciary and independent tribunals.

(a) The sovereign power of the people is exercised at-
(a) the national level; and

(b) the county level

2, THAT Clause 2 of Article I clearly and unequivocally dictates that only

representatives democratically elected by the people are mandated by the

Constitution to exercise the sovereign power of the people on behalf of the people;

3. THAT judicial power is one of the three elements that constitute sovereignty.

Judicial power/authority therefore belongs to the people of Kenya and must also

therefore be exercised in accordance with the dictates of Article I Clause (2), that

is, either directly by the people themselves or through their democratically elected

representatives;

4, THAT judges and judicial officers of subordinate courts, as representatives of the

people in the exercise ofjudicial power, were not subjected to democratic elections

as dictated by Clause 2 of Article I of the Constitution of Kenya, and are therefore

exercising the sovereign power of the people illegally as they are not elected

representatives of the people;

5. THAT the New Constitution radically changed the Kenyan legal landscape and in

the case of the judicial system, the introduction of Article I (2) invalidated the

Page 8 of 23
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previous constitutional order that empowered judicial officers to exercise judicial

power solely by virtue of the delegation or vesting of sovereign power in the

institution of Judiciary;

The Constitution of Kenya 2010 in Article I (2) i.s exceeclingly clear that the

sovereign power of the people of Kenyo can only be exercised by representatives

elected democratically by the people. The constitutionol requirements for the

representation of the people in the exercise of sovereign power are also clearly

stipulated in Chapter Seven of the Constitution IRepresentotion of the PeopleJ

6. THAT it is a fact that in the context of Chapter I of the Constitution of Kenya

2010, Clause 3 of Article I is basically about establishing the three organs of State

and dividing sovereign power among them for the purpose of creating a system of
checks and balances- it is hardly about empowering individuals/representatives in

the exercise of sovereign power of the people;

In accordance with Article 260 [interpretation of the ConstitutionJ ustate

orgon" is interpreted to meon o commission, ffice, court, agency or other body

established under the Constitution and therefore, for all intents and purposes,

this provision of the law is basically for the division and delegation of sovereign

authority to the three State orgqns in accordance with the principle of separation

of powers vital for the purpose of creating a system of checks and balances

The Constitution in its wisdom leaves no room for the exploitation of ambiguities

as to the meaning of "state orgon" and therefore endeavours to give an

unequivocal interpretation o.f the meaning thereof in Article 260 which is clear in

its exclusion of.judicial fficers in the definition of "State orgon,,.

7. THAT in the same context, Articles I (3) (c) and 159 (l), are primarily for the

purpose of establishing the judicial arm of government in line with the principle of
separation of powers and not for the purpose of empowering judicial officers to

exercise judicial authority;
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How judges and all other representatives are empowered to exercise sovereign

authority of the people is explicitly and comprehensively delineated and provided

for in Article I (2) of the Constitution and therefore if judicial oficers are

exercisingjudicial authority under Articles I (3) (c) or 159 (l) or any other

provisions apart from the provisions of Article I (2), they are doing so in disg;uise,

fraudulently and unconstitutionally and must be stopped

8. THAT despite the radical changes ushered in by the Constitution of Kenya 2010;

the script of the provision vesting judicial power in the Judiciary remained more or

less the same as in the old Constitution. Nevertheless, it must be conceived that the

new Constitution added more provisions that further delineated the vesting of

sovereign power that, when put into context, limited the meaning and application

of the term "vesling ofjudicial power in the Judiciary" and therefore we must be

careful not to allow hangovers from the previous Constitution obscure our

conception, interpretation and application of the new laws that were ushered in by

the New Constitution;

Similarly, we must emphasize on the exercise of due diligence when interpreting

and applying the new laws that were ushered in by the New Constitution and

especially desist from blindly mimicking [as could be the case] other countries on

how they apply laws that are similar in script to our laws, as shown below;

The one outstanding character of Article III of the Constitution of the United

States of America is that by virtue of the vesting of judicial power in the Judiciary,

United States judges are empowered to exercise judicial authority: it is worth

noting thqt the said United States law is in every practical sense similar to Articles

1 (3) (c) and 159 (l) of the Constitution of Kenya 2010. However, it must be

conceived thal the opplication in the Kenyan situation is made dffirent by the fact
that, unlike the United States situation, the Kenyan Constitution has other

a

I
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provisions that further delineate the exercise of sovereign power that must also be

put into consideration

Article III Section I of the United Stotes Constitution - "The judicial power of
the United States, shall be vested in one Supreme Court, and in such inferior

courts as the Congress mayfrom time to time ordain and establish."

Article 159 Clause 1 of the Constitution of Kenya- "Judicial authority

is derivedfrom the people and vests in, and shall be exercised by, the courts and

tribunals established by or under this Constitution."

Article 1 Clause 3 (c) of the Constitution of Kenya - "soveretgn power under this

Constitution is delegated to the following State orgons, which shall perform their

functions in accordance wtth this Constitution-

(c) the Judiciary and independent tribunals."

Article l Clause 2 of the Constitution of Kenya

"The people may exercise their sovereign power either directly or through their

democratically elected representatives."

It is worth noting that the United States law does not explicitly empower judges to

exercise judicial power but rather implicitly. The unspoken application thereof is

absolutely justifiable because of the absence of any other provision in the United

States Constitution that expressly empowers judges to exercise judicial authority.

on the other hand, Articles I (3) (c) and 159 (l) of the Constitution of Kenya,

similar in script and significonce to Article III Section I of the United States

Constitution, explicitly establishes the judicial branch of the government of Kenya

and vests judicial authority therein. However, like the United States law, it does

not explicitly empower judicial officers to exercise judicial power.

Page 11 of 23 ,
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However, the notion fiike in the United States caseJ to seek inferred application of

the two Kenyan lows in the empowerment of judicial fficers to exercise judicial

power is in this case null and void as the Constitution of Kenya flike its German

counterpartJ has a provision that expressly provides .for the empowerment of
judicial fficers in the exercise of judicial power [Article I (2)] - and thus the

dffirence in application of two virtually identical lows between the United States

and Kenya

Compare the German situation that demonstrotes the concept that the vesting of
power in the institution of the judiciary fails to expressly empower judicial fficers
to exercise judicial power and therefore is technically deficient in as much as it is

ambiguous and need for further delineation is justified and wherefore the German

Constitution in Article 92 fiike its Kenyan counterpart in Article I (2)J finds it

prudent to include a provision that expressly empowers German judges to exercise

judicial power instead of relying on running the Judiciary on the ambiguities of a

grossly amorphous law.

Article 92 of the German Constitution [Court organisotionJ - "The judicial power

shall be vested in the judges; it shall be exercised by the Federal Constitutional

Court, by the federal courts provided for in this Basic Law, and by the courts of
the Lcinder."

9. THAT it is indeed very strange that notwithstanding the dictates of Article | (2),

judicial officers are in office and are exercising the sovereign power of the people

courtesy of provisions of the very same constitution. Provisions of Articles I (3)

(c), 159 (l), 166 and 172 illustrated below, seem to be the source of the

controversy:

Article 1 (3) (c):

Sovereign power under this Constitution is delegated to the following State organs,

which shall perform their functions in accordance with this Constitution-
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(c) the Judiciary and independent tribunals:

Article 159 (1):

Judicial authority is derived from the people and vests in, and shall be

exercised by, the courts and tribunals established by or under this Constitution:

Article 166 (1):

(1) The President shall appoint-

(a) the Chief Justice and the Deputy Chief Justice, in accordance with
the recommendation of the Judicial Service Commission, and subject to the

approval of the National Assembly; and

(b) all other judges, in accordance with the recommendation of the Judicial

Service Commission [JCS]:

Article 172 (l) (c):

(1) The Judicial Service Commission shall-

(c) appoint, receive complaints against, investigate and remove from office or

otherwise discipline registrars, magistrates, other judicial officers and other staff of
the Judiciary, in the manner prescribed by an Act of Parliament:

It is importont to note that interpretations of Articles 166 (t) and 172 (1) (c) in

their exclusive contexts could appropriately mean that the

mere 'tFecommendation" and'tappointment" by the Judicial Service Commission

(JSC) is enough to legally install and empower judicial fficers to exercise the

judicial power vested in the Judiciary by the Constitution.

Page 13 of 23
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However, that is not the case and must never be the cose as interpretation of the

law in their exclusive contexts can be fatal to the text of the Constitution as is

clearly the case herein.

Therefore, and undoubtedly so, it ,s either the inaccurate or expedient

interpretation of ambiguous provisions ofArticles I (3) (c), 159 (1), 166 (l) and

172 (1) (c) that ore the source of the misconception, misinterpretation and

misapplication of the low to the e.ffect that judicial fficers got installed in office

contrary to the dictates of Article I (2).

10. THAT the terms "recommendation" and "appoint" as employed in Articles

166 (l) and I72 (l) (c) are grossly ambiguous and if interpreted in their exclusive

contexts can give meanings ranging from the most plausible to the utterly

ridiculous with the latter having the potential for producing serious consequences

on other provisions of the law- a situation that in turn has the potential for

precipitating a constitutional crisis as is clearly the case herein:

The terms "recommendotion" ond "appoint" do not lend themselves

automatically to single, rigid definitions and that the meaning of the verb "to

recommend" runs the range from to communicate or report or to advice or guide

or counsel or to propose or even to nominate:

While the meaning of the verb "to appoint" runs the gamut from commission to

nome or designate to assign or delegate or choose to select or

nominate or even to elect.

ll. THAT in matters of interpretation of the Constitution, the general principle is that

where there is ambiguity as to the precise meaning, reach or extent of a

constitutional provision, it should be interpreted and applied in a manner so as not

to contradict the text of the Constitution itself.

a
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12. THAT therefore the terms "recommendation" and I'appoint" must not be

interpreted in isolation. They must be interpreted in the context of other provisions

of the law that further delineate the exercise of sovereign power, and in this case,

certainly the most appropriate definition of the terms "to recommend" and "to
appoint" are found in the context of Clause (2) of Article I and should therefore

be t'to nominatett and "to electtt respectively.

It is also worthy to note that ttto nominote" and "to elect" any individual to an

offir, established by the Constitution in the context of Clouse 2 of Article I and the

relevant constitutional provisions on elections, inherently require that a
democratic election conducted and supervised by the IEBC take place.

13. THAT negligent or expedient application of the law could be the only plausible

reason why judicial officers have been allowed to exercise judicial power in total

contravention of Article l(2) since even the provisions of Articles I (3) (c), 159

(l), 166 and 172 neither expressly exempt judicial officers from being subjected to

elections nor bar the JSC from holding elections in the process of recommending

and appointing judicial offrcers for appointments:

14. THAT the Constitution is clear in Clause (2) of Article 1 that the only available

mechanism for the transfer of sovereign power from the people to the

representative is democratic elections and therefore any individual exercising

sovereign authority that does not have its origins in a democratic election is

essentially exercising that authority illegally and, like judges in the Judiciary, are

under an expedient acceptance of a situation that is legally untenable:

15. THAT separately, Article 159 (l) could also have been grossly misconceived and

misinterpreted [negligently or expediently] to exempt judges and Judicial officers

from the dictates of Clause 2 of Article 1 while in the real sense Article 159 (1) is

analogous and unanimous to the provisions of Clauses (l) and (3) of Article 1

which in turn do not exempt judicial officers or any other representative of the

Page 15 of 23
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people in the exercise of sovereign authority from the dictates of Clause 2 of

Article L

16. THAT for the avoidance of contradiction, the meaning of the terms "derived

from", "vests in" and "shall be exercised" as employed in Article 159 (1) should

be read, understood, and interpreted in the context of Article I of the Constitution.

"Derived from" should be interpreted in the context of Clause (1) of Article I that

describes the origins of judicial sovereign authority lwhere it is derived from)

and "vests in" should be interpreted in the context of Clause (3) of Article 1 that

describes how it is delegated to fvested in) the judicial organ of State. "Vests

in" should also in this case be understood in the context of power being delegated

to lvested in) an organ [institution] [office] and not an individual/representative

while "shall be exercised by the courts" should be interpreted and

conceptualized in the context of both Clauses (2) & (3) of Article I that explicitly

describe the manner in which sovereign power of the people shall be exercised by

representatives and institutions to which it is delegated to in the principle of

separation of powers.

It is worth noting once again that the Constitution in Article 260 [interpretation of
the ConstitutionJ uState organ" is interpreted to mean an institution - commission,

ffice, court, agency or other body established under the Constitution: the

meaning is not extended to include individuals, representatives, Stote fficers or

judicial fficers.

17. THAT certainly no individual representing the people in the exercise of sovereign

power is exempt from the all-inclusive, across-the-board, unequivocal dictates of

Article I (2) of the Constitution of Kenya 2010 that fundamentally dictate that no

individual can exercise the sovereign power of the people unless democratically

elected to do so by the people themselves, and therefore judges and judicial

officials of subordinate courts must be stopped from exercising the sovereign

power of the people unconstitutionally.
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18. THAT the Constitution of Kenya 2010 is the supreme law of the land and the

letter and spirit of its provisions must be strictly followed in the application of the

law as stipulated in the following Articles:

Supremacy of the Constitution:

Article 2:

(l) This Constitution is the supreme law of the Republic and binds all persons and

all State organs at both levels of government:

(2) No person may claim or exercise State authority except as authorized under

this Constitution:

Article 3:

(2) Any attempt to establish a govemment otherwise than in compliance with this

Constitution is unlawful.

19. THAT despite the law being unequivocally clear that only democratically elected

representatives are allowed to exercise sovereign power on behalf of the people,

we all must be cognizant and appreciative of the fact that, though ideal for

democracy, it is simply inconceivable, flawed and unfeasible to subject judges to

democratic elections.

20. THAT a judge's work in the corridors of justice is like that of a doctor or

engineer. It is more the subject of application of specialized skill rather than the

populist wishes or opinions of the public. A judge must also be fully impartial in

the discharge ofjustice and therefore the position of a judge is simply not suited to

be subjected to the highly partisan, polarizing and often controversial nature of
democratic elections;

21. THAT it is the input of professionaljudges that ensures the professional, sound,

creditable and estimably efficient running of judicial systems worldwide and

Page77 of23
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a therefore, the input of professional judges in the justice system is extremely

essential and therefore indispensable;

22. THAT despite the fact that it is inconceivable to subject judges to democratic

elections, due process of the law must be followed to the letter.

Unfortunately, in this case the law dictates that judges must be subjected to

democratic elections yet they are not. It is my humble submission to the

honourable house that a modified jury system in the form of elected jury is

ultimately the best answer for the application of the requirements of Article l(2) in

our Judiciary:

Under such a structure, the ultimate judicial power is vested in the elected jury

and also majorly because the composition of the jury can generally be

conveniently subjected to democratic elections; besides, for all intents and

purposes, a jury system is implied and intended by our Constitution.

23. THAT the jury system is not a stranger to our Constitution. An amorphous

version of the jury system is already provided for in the Constitution pursuant to

Article l0 which requires judges and judicial officials of subordinate courts to

engage the public whenever they apply [that is, make judgements] or interpret the

law as illustrated below:

Article 10:

National values and principles of governance

(l) The national values and principles of governance in this Article bind all State

organs, State officers, public officers and all persons whenever any of them:

(a) Applies or interprets this constitution:

(2) The national values and principles of governance include:

(a) patriotism, national unity, sharing and devolution of power, the rule of law,

democracyand@.

I
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24. THAT though short of establishing a jury system in our judicial system, in the

writing of Article 10 of the Constitution, it is clearly evident that the people of
Kenya recognized the fact that the participation of the people in judicial processes

is key to achieving justice, freedom and democracy in our judicial system;

25. THAT basically, the idea of a single judge arbitrarily giving opinions goes against

the basic values and tenets of democratic govemance: besides, fact-finding is a

matter of common sense and does not require any specialized legal training hence

must not be the exclusive preserve ofjudges and magistrates;

26. THAT when writing the new Constitution, the people of Kenya knew from history

and experience that it was essential to protect the people against arbitrary action

thus we inserted a clause that provided for the participation of the people:

In the case of the Judiciary, the purpose was certainly to protect the people

against compromised judges and judges that are too responsive to higher

authority. We strove to create an independent Judiciary but insisted upon further
protection against biased judges and thus came up with a provision requiring the

participation of the people in the judicial processes.

27. THAT the opinion of several jurors is better than the single opinion of a judge

since it is more likely to prevent individual biases; that trial by jury is more than an

instrument of justice and a provision of the Constitution; it is the most vivid

indicator that freedom, impartiality and democracy are alive in the judicial system

of a country;

28. THAT the jury system gives the public a real chance to actively participate in the

judicial arm of the goverrlment where elected representatives are absent;

Page 19 of 23
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29. THAT ideally, in the Kenyan situation an elected jury would be a perfect cure for

the controversial role currently being played by judges in the exercise of judicial

authority and also would go far in giving the positive effect of removing judges

from being targets for compromise and therefore should be adopted;

30. THAT it is possible for Kenya to have an elected jury elected every five years

from each county alongside Members of the County Assemblies (MCAs) with

their number being equivalent or even more than the number of MCAs elected in

the respective counties to act as representatives of the people in the exercise of

judicial authority countrywide, and that can easily be achieved without necessarily

putting further strain on the exchequer;

31. THAT from the provisions of Article 10, it is abundantly clear that, when writing

the new Constitution, it was in the interest of the people of Kenya to have a

structure quite similar to a jury system established in our judicial system and that

therefore the establishment of a jury system is in perfect harmony with the purpose

and intent of the Constitution;

32. THAT in making a new Constitution, the objective of the people of Kenya was to

protect their God-given inalienable right to freely govern themselves based on the

rule of law and democratic principles and therefore we came up with a good

number of new constitutional safeguards that if implemented would lead to the

fulfilment of our objectives;

33. THAT your petitioner petitioned the Chief Justice to initiate for changes that

would bring the Judiciary to full compliance with Articles l(2) and 10 of the

Constitution. However, the Chief Justice opined that the matters raised were

political in nature and therefore advised your petitioner to instead petition the

National Assembly for constitutional amendments.

f
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The petitioner confirmed that the issues in respect of which the petition was made

were not before any court of law of law or any legal body.

The petitioner therefore prays that the National Assembly propose amendments

to the Constitution to establish an elected jury system to take over the role of
rendering verdicts and setting penalties from judges and judicial officials of
subordinate courts in order to fulfil the requirements of Article I (2) of the

Constitution and make such other amendments as it may deem fit to ensure that

aspirations of the people of Kenya as enshrined in the Constitution prevail within
the institution of the Judiciary.
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CHAPTER THREE

3.0 COMMITTEE FII\DINGS AND RECOMMENDATIONS

3.l Committee Findines

The Committee made the following observations from the evidence adduced in the

meetings-

L The contention by the Petitioner that since judicial officers are not subjected to

democratic elections pursuant to Article 1(2), and are therefore exercising the

sovereign power of the people in contravention of the Constitution is

misconceived as it does not take into consideration the provisions of Article

l(3) which delegates sovereign power to State organs including the Judiciary

and independent tribunals;

2. The Chief Justice and Deputy Chief Justice are appointed withthe approval of

the National Assembly hence the people's elected representatives are afforded

an opportunity to vet those judicial officers who head the institution;

3. As evidenced from submissions presented by Kenyans on the Judicial Service

Commission and contained in the Report of the Constitution of Kenya Review

Commission, Kenyans desired that the Commission should:

a) have its membership drawn from the legal fraternity, the judiciary,

professional bodies, the clergy and interest groups;

b) appointments to the Commission will be made by the President, after

Parliament, in the form of a parliamentary judicial committee,

approves;

c) deal with disciplinary matters.

This vetting by Parliament would offer an opportunity for public participation

in the appointment ofjudicial officers as the people's representatives would vet

and approve the body responsible for overseeing the human resource function

in the Judiciary. It was envisioned that the Commission, having been approved

by Members of Parliament, would in turn vet the judges appointed to the

t

a

t Page22 of 23



Judiciary. Indeed once appointed, judicial officers personally discharge their

duties and have no way of delegating those duties. It is evident that during the

review of the Constitution, there were no discussions on election of judicial

officers by the people of Kenya.

4. The election of judges is discouraged as it takes away impartiality of judges

who may be seen to be biased against those who may not have elected them or

to retum favours to those who elect them. It may also take away from the

longstanding practice of making appointment on the basis of merit and shift to

persons holding office by virtue of political affiliation or popularity. The

electoral process would require judges to carry out campaigns, make pledges,

raise funds and such other incidental acts that judges should not be seen to

participate to obtain votes.

3.2 Committee Recommendations

In response to the prayers by the Petitioner, the Committee recommends that the

petition be rejected.

Sign........ \

Hon. William Cheptumo,

Chairman, Departmental Committee on Justice and Legal Affairs
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DEPARTMENTAL COMIITTEE ON JUSTICE AND LEGAL AFFAIRS

it
ADOPTION LIST FOR THE REPORT ON PUBLIC PETITION BY MR. GEOFFREY OTIENO
OGOLA REGARDINGAMENDMENT OF THE CONSTITUTION OF KENYA TO ESTABLISH

AN ELECTED JURY

NO.

3 Hon. John Olago Aluoch, MP

4

5

6.

8

9

Hon. Zuleikha Hassan, MP

10.

It.

t2.

2.

7

I

NAME S[GNATURE

Hon. William Cheptumo, M.P. - Chairperson

Hon. Alice Wahome, MP. - Vice Chairpserson Nhl**
(

a

Hon. Roselinda Soipan Tuya, MP

Hon. Ben Momanyi,MP.

Hon. William Kamoti, MP

Hon. Peter Opondo Kaluma, MP.

Hon. Johana Ngeno Kipyegon, MP.

Hon. Charles Gimose, MP.

Hon. John Kiarie Waweru, MP

Hon. George Gitonga Murugara, MP.

Hon. Adan Haji Yussuf, MP.
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14. Hon. Japheth Kiplangat Mutai, MP >

15. Hon. Anthmy Githiaka Kiai, MP \t^.tr ?

16. Hon. Jennifer Shamalla, MP

17. Hon. Beatrice Adagala, MP. @.h

18. Hon. John Munene Wambugu, MP.

19. Hon. Boss Shollei, CBS, MP.
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COMMITTE,E MINUTES
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THE

COMMITTEE ON JUSTICE AND AFFAIRS HELD ON 28
t ARI)

FLOOR.COTJNTY HALL. PARLIAMENT BUILDINGS

PRESENT

1. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. Ben O. Momanyi, MP.
4. Hon. George G. Murugara, M.P
5. Hon. John Olago Aluoch, M.P.
6. Hon. William K. Mwamkale, M.P.
7. Hon. Peter O. Kalum4 M.P.
8. Hon. Beatrice Adagal4 M.P
9. Hon. Gladys Boss Shollei, CBS, M.P
10. Hon. Jennifer Shamalla, M.P.
11. Hon. Anthony G. Kiai, M.P.

ABSENT WITH APOLOGIES

Chairperson
Vice Chairperson

a

Hon. Charles Gimose, M.P.
Hon. Johana Ng'eno, M.P.
Hon. Adan Haji Yussuf, M.P.
Hon. Japheth Mutai, M.P.
Hon. John M. Wambugu, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. Roselinda Soipan Tuya, M.P
Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE

COMMITTEE SECRETARIAT

1. Mr. George Gazemba
2. Ms. Doreen Karani
3. Ms. Halima Hussein
4. Ms. Fiona Musili
5. Iv{r. Omar Abdiratrim

PETITIONERS

1. Mr. Geoffiey Otieno Ogola
2. Dr. Gibson Maachanga Mareko

MIN No. 239 /2018 PRELIMINARIES

Principal Clerk Assistant II
- Legal Counsel II
Third Clerk Assistant
- Research Officer III
Fiscal Analyst III

Petitioner
- Petitioner

1.

2.

J.

4.

5.

6.

7.

8.
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The Chairperson called the meeting to order at 10:23 a.m. which was followed by a word of
prayer from himself.

The Chairperson informed the meeting as follows-

(i) The Independent Electoral and Boundaries Commission (IEBC) was scheduled to

appear before the Committee on Thursday,30th August,2018 at 10.00 a.m. to discuss;

th; aftermath of the court case which declared the resignation of three (3)

Commissioners as irregular, enhancing accountability and public confidence

restorationby the Commission following the 2017 general elections among other

issues;

(ii) The Independent Electoral and Boundaries Commission had invited the Committee to

accompany it on election observation missions as follows-

No COUNTRY ELECTION DATE
1 Rwanda Legislative elections 2"o to 4* Sept,2018

2 Sweden General election 9fr Sept, 201 8

J Canada-New
Brunswick

General election 24m Sept,2018

4 Canada-Qeubec General election ltloct,2o18
5 Brazil General election 28th Oct, 2018

6. Thailand General election Nov,2018

7 United States

America (USA)
of Gubematorial elections 6th November, 2018

8 South Sudan Presidential,
Assembly
elections

National
and Local

By 31't Dec, 2018

9 India Lok Sabha May,2018

The Committee considered the invitation and resolved to send three (3) Members

each to Canada-Quebec and United States of America (USA)elections. The meeting

tasked the Chairperson and Vice Chairperson to determine which Members to travel

and advise the Committee.

,1

i
f
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(iii)

MIN No.240 /2018:- CO ON OF

Minutes of the sixty-fourth sitting held on 14th August, 2018 at 10.00 a.m. in the Mini Chamber,

Cognty Hall were confirmed as true record of proceedings and signed by the Chairperson aftet

The Committeealso resolved to send three (3) Members to the International Bar

Association (IBA) Annual Conference scheduled for 7th to 12ft October,2018 in

Rome, Italy and tasked the Chairpersonand Vice Chairperson to determine which

Members to attend.

I
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I being proposed by Hon.John Olago Aluoch, M.P. and seconded by and Hon.Beatrice
Adagala,MP. There were no matters arising from the minutes.

MIN No.24112018:- CONSIDERATION OF' PETITIONS BEFORE TIIE
COMMITTEE

(i) Petition bv Mr. Geoffrev Otieno Ogola

The Petition sought to amend the Constitution to establish an elected jury system to take over the
role of rendering verdicts and setting penalties from the judges and judicial officials of
subordinate courts to fulfiI the requirements of Article 1 (2) with a view to ending the
unconstitutional exercise of sovereign power of the people by the judicial officials.

The Petitioner Mr. Geoffrey Otieno Ogola, a physiotherapist by profession appeared before the
committee and made submissions in support of his Petition as follows-

a) Article I (2) of the Constitution states that all the judicial offrcers currently exercising
judicial authority in the Judiciary are doing so as representatives of the people of Kenya
and them having not been democratically elected, were exercising the sovereign power of
the people illegally;

b) That Parliament should amend Chapter 10 of the Constitution to remove the ambiguities
that have led to gross misinterpretation and misapplication of the Constitution;

c) That if an elected jury system is introduced, it would complement the dictates of clause 2
Article 1 and 10 of the Constitution as this will ensure that judicial officers exercise the
will of the people.

(ii) Petition bv the Law of Kenva (LSICI

The Petition sought to remove the 15 years' experience limit for eligibility to contest for election
as representative of the Society at the Judicial Service Commission. The Law Society of Kenya
did not appear before the Committee but wrote stating that its written submissions accompanying
the petition were enough for the Committee to decide on the Petition.

The Committee resolved to use the written submissions as presented in determining the fate of
the Petition during the retreat scheduled for 30th August to 4fi September, 2018 in Mombasa.

(iii) Petition bv Dr. Gibson Maachanga Mareko

He submitted the following amendments to various Articles of the Constitution;

a) Article 81 of the Constitution to ensure no person holds same elective post for than two
terms to prevent persons from being in the same office for prolong period of time.

b) Article 138 of the Constitution to ensure that in a presidential election the winner must
gamers more than 70o/o of all the valid votes cast and if no candidates get the 70% plus

3



the two leading candidates be declared first and second presidents. He submitted this will
reduce election tension and promote political tolerance in the county.

c) Article 144 (3) (a) to include psychiatrists in the medical penal that examines presidential
candidates to ensure the mental and capabilities of the person is assessed by the right
doctors.

d) Amending Article 144 (8) to provide options
e) Article 145 (6) (b) to ensure after have been substantiated the president cease to hold

offrce to prevent the voting stage.

D Article 148 by inserting 148 (9) to ensure a person does not hold office as president if he

or she has served as Deputy President for two terms this will enslre that the country's
governance is not dominated by one person for twenty years.

MIN No.242l2018:- ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at 1 1.30 a.m. to
a date to be communicated later.

Signed a,
Chairperson

Date. o B
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MINUTES OF THE SEVENTY.FOURTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY, 4TH

SEPTEMBER. 2018 AT 10:00 A.M. IN MUDUGUNI ROOM. PRIDE INN PARADISE
HOTEL. MOMBASA

PRESENT

l. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. George G. Murugara, M.P
4. Hon. John Olago Aluoch, M.P.
5. Hon. William K. Mwamkale, M.P.
6. Hon. Charles Gimose, M.P.
7. Hon. Peter O. Kaluma, M.P.
8. Hon. Beatrice Adagala, M.P
9. Hon. Jennifer Shamalla, M.P.
10. Hon. Anthony G. Kiai, M.P.
I L Hon. Adan Haji Yussuf, M.P.
12. Hon. Japheth Mutai, M.P.
13. Hon. John Kiarie Waweru, M.P.

ABSENT WITH APOLOGIES

l. Hon. Ben Momanyi, MP.
2. Hon. Gladys Boss Shollei, CBS, M.P
3. Hon. John M. Wambugu, M.P.
4. Hon. Roselinda Soipan Tuya, M.P.

ABSENT

l. Hon. Zuleikha Hassan, M.P.
2. Hon. Johana Ng'eno, M.P.

IN ATTENDANCE

Chairperson
Vice Chairperson

t

l. Mr. George Gazemba
2. Ms. Doreen Karani
3. Ms. Halima Hussein
4. Ms. Fiona Musili
5. Mr. Omar Abdirahim

COMMITTEE SECRETARIAT

Principal Clerk Assistant II
Legal Counsel II
Third Clerk Assistant
Research Officer III
Fiscal Analyst III

MIN No. 27212018: PRELIMINARIES



The Chairperson called the meeting to order at 10:00 a.m. which was followed by a word of
prayer from Hon. Adan Yussuf MP.

MIN No. 27312018: DRAFT REPORT ON A PETITION BY MR. GEOFFREY
OTIENO OGOLA

The Committee considered the draft report on the petition regarding amendment to the
Constitution of Kenya to establish an Elected Jury System to take over the role of rendering
verdicts and setting penalties from judicial officers.

The Committee observed that vetting by Parliament would offer an opportunity for public
participation in the appointment ofjudicial officers as the people's representatives would vet and
approve the body responsible for overseeing the human resource function in the Judiciary.

MIN No.27412018: DRAFT REPORT ON A PETITION BY DR. GIBSON
MACHANGA MAREKO

The Committee considered the draft report on the petition regarding amendment to various
Articles of the Constitution of Kenya and observed as follows-

a. The amendment the petitioner proposed could be provided in enabling legislation and not
Constitutional amendment

b. The proposed amendment to Article 148(9) (on election and swearing in of Deputy
President) was undemocratic as the right to seek for elective posts had been clearly
provided for in the Constitution.

MIN No.27512018:

There being no other

ADJOURNMENT

to transact, the Chairperson adjourned the meeting at 1.20 p.m.

n \-)
Signed

Date }J'k......[.a..:..[.R.....
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t G
ON JUSTICE AND LEGAL AFFAIRS HELD ON TUESDAY. 16 OCTOBER, 2OI8 AT
IO.3O A.M. IN COMMITTEE ROOM sTH FLOOR. CONTINENTAL HOUSE.
PARLIAMENT BUILDING

PRESENT.

l. Hon. William Cheptumo, M.P.
2. Hon. Alice Muthoni Wahome, M.P.
3. Hon. John Olago Aluoch, M.P.
4. Hon. Peter O. Kaluma, M.P.
5. Hon. William K. Mwamkale, M.P.
6. Hon. Adan Haji Yussuf, M.P.
7. Hon. Jennifer Shamalla, M.P.
8. Hon. Japheth Mutai, M.P
9. Hon. Beatrice Adagala, M.P.
10. Hon. Anthony G. Kiai, M.P.

ABSENT WITH APOLOGIES

l. Hon. Ben Momanyi Orori, M.P.
2. Hon. Charles Gimose, M.P.
3. Hon. George G. Murugara, M.P.
4. Hon. Roselinda Soipan Tuya, M.P

ABSENT

L Hon. Johana Ngeno, M.P.
2. Hon. Zuleikha Hassan, M.P.
3. Hon. John M Wambugu, M.P.
4. Hon. Gladys B. Shollei, CBS, M.P
5. Hon. John Kiarie Waweru, M.P.

IN ATTENDANCE

l. Ms. Doreen Karani
2. Ms Halima Hussein

COMMITTEE SECRETARIAT

Legal Counsel II
Clerk Assistant III

Chairperson
Vice Chairperson

MIN No.294l2018: PRAYERS AND PRELIMANARIES

The Chairperson called the meeting to order at 10.30 a.m. with a word of prayer from himself

MIN No.295/2018: CONFIRMATION OF MINUTES OF PREVIOUS

/ 1

SITTINGS



a. Minutes of the Seventy-Eight Sitting held on Tuesday 9th October,2018 at 10.50 am in
Committee Room 4tn Floor, Continental House were confirmed as true record of the
proceedings and signed by the Chairperson after being proposed by Hon. Japheth Mutai,
M.P and seconded by Hon. John Olago, MP.

b. Minutes of the Seventy-ninth Sitting held on Thursday I I th 
Octobe r , 2018 at I 0:3 0 am in

Committee Room 4m Floor, Continental House were confirmed as true record of the
proceedings and signed by the Chairperson after being proposed by Hon. John Olago
MP.and seconded by Hon. Beatrice Adagala, MP

MIN No.29612018z MEETING THE ATTORNEY GENERAL TO
RESPOND TO O ON No. 060/2018 RY
MEMBER FOR KIHARU CONSTITUENCY (HON.
NDINDI NYORO. MP.)

The Attorney General was invited to appear before the Committee to respond to Question No.
06012018 by Member for Kiharu Constituency (Hon. Ndindi Nyoro, MP.).however, the Attomey
General sent his apology and the meeting was rescheduled to Thursday 25'n October, 2018.

MIN No.297l2018: ADOPTION OF REPORTS ON LEGISLATIVE
PROPOSALS AND PETITIONS

The Committee adopted the reports of six legislative proposals and two petitions as follows

a. The report on the petition to amend Articles 8, 138, 144,145 and 148 of the Constitution
of Kenya by Dr. Gibson Machanga was adopted on a proposal by Hon. Jeniffer Shamalla,
MP and seconded by Hon. Alice Wahome, MP.

b. The report on the petition to amend the Constitution of Kenya to establish an elected jury
system by Mr. Geoffrey Otieno Ogola was adopted on a proposal by Hon. Jeniffer
Shamalla, MP and seconded by Beatrice Adagala, MP

c. The report on the Legislative Proposal for Elections (Amendment) Bill,20l8 that
proposes to amend section 35 of the Election Act No. 24 of 20ll I to change the time for
submission of party lists by Political Parties for persons elected under Article 90 of the
Constitution from "at least forty-five (45) days from the date of the General Election to
"within twenty-0ne (21) days after the General Election by Hon. Florence Mutua, MP
was adopted on a proposal by Hon. William Kamoti, MP and seconded by Hon. Japheth
Mutai, MP.

d. The report on the Legislative Proposal on the Constitution of Kenya (Amendment) Bill,
2018 that seeks to amend the Constitution of Kenya,2010 in Article 140 clause (2) bV
increasing the timeline for the hearing of the presidential election petition by the Supreme
Court from fourteen (14) to thirty (30) days by Hon. Christopher Aseka Wangaya was
adopted on a proposal by Hon. William Kamoti, MP and seconded by Hon. John Olago,
MP.
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e. The report on the Legislative Proposal on the Constitution of Kenya (Amendment) Bill,
2018 that proposes to amend the Constitution of Kenya, 2010 in Article 137 BY Hon.
Zuleikha Hassan, MP was adopted on a proposal by Hon. Alice Wahome, MP and
seconded by Hon. Japheth Mutai, MP.

f. The report on the Legislative Proposal for Constitution of Kenya (Amendment) Bill,
2018 that seeks to guide the president on the age limit when nominating or appointing
persons to the offices of Principal Secretaries, Ambassadors, High Commissioners,
Diplomatic and Consular Representatives and other State and Public Officers by Hon.
Benjamin Mwangi, MP was adopted on a proposal by Hon. Japheth Mutai, MP and
seconded by Hon. Beatrice Adagala, MP

g. The report on the Legislative Proposal for Parliamentary Service (Amendment) Bill, 2018
that seeks amend the Parliamentary Service Act to ensure that during recruitment and
appointment of staff by Hon.Julius Melly, MP was adopted on a proposal by Hon.
William Kamoti, MP and seconded by Hon.John Olago, MP.

MIN No.298/2018: ANY OTHER BUSINESS

The Committee discussed an article that appeared in the Daily Nation on Friday l2th October,
2018 where Chief Justice was reported accusing the National Assembly for failing the Judiciary
during the budget-making process. The Committee was concerned with the report and noted that
during its joint retreat held in Mombasa with Judiciary in September, 2018 issues regarding
judiciary budget cut were resolved.

MIN No.299l2018: ADJOURNMENT

There being no Any Other Business to transact, the Chairperson adjourned the meeting at 12.00
pm.

Signed
Chairperson

t

; tpDate.
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PETIT'IOIS TO AI\NEND THE COISST-IX"UTION OF'KENYA
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PETTTTON TO T}TE IVATXONAL. ASSEMELY:
[Pursuant to Articles 37 and 119 of the constitution of Kenya]

EACKGITOUND: Kenya is unique in that probably it,is the only coun@ in
the world that has a provision in its constitution that is specially d.edicated

to the explicit description of who sovereign power belongs to, how it is
exercised and how it is transferred to the individual/representative for
exercise through representation :

THIS IS A PET'ITION calling for amendments to the Constitution to
establish an ELECTED JURY SYSTEM to take over the role of rendering
verdicts and setting penalties from judicial officers ffudges and judicial
officia-ls of subordinate courts] on the following grounds:

(1). That judicial officers were not subjected to democratic elections
pursuant to Clause 2 of Article 1, and are therefore in the exercise of
sovereign power of the people in CONTRAVENTION OF THE CONSTITUTIOIT

(2). That while it is feasible to subject the jury to democratic elections and
thus fulfil the requirements of Article 1 (2) in the Judiciary, it is
simply inconceivable, flawed and unfeasible to subject judicial officers to
democratic elections:

I, THE UNDERSIGNED, a cttizen of the Republic of Kenya, a Human Rights
activist, a member of Homa-Bay County Citizens' Association [also known as

Homa-i3ay Bunge La Wenyenchi] and a lesident of Ndhiwa Constituency of
Homa t' i,1' gorrtY, KenYa ...

Drarx, the attention of the House to the following

1. TIIAT Article 1 of the Constitution of Kenya 2OlO explicitiy and
unequiriocally delineates who sovereigri po\^/er belongs to, how it is exercised,
the process through which a representativcr becomes legitimately entitled to
exercise it and how it is delegated to the three orga-ns of State:

Articlc 1:

-q(rvereignty of the people
(l r A11 sovereign power belongs to the people of Ken-va and sha-11 be exercrsed
only in accordance with this Constitution:

(2) Thc people may exercise rheir sovereign power either DIRECTLY o'
THROUGH THEIR DEMOCRATICAI,LY ELtrCTED REPRESENTATIVES

(3) Sovereign power under this Constituuon is delegated to the followrng
State organs, which sha-il perform their func:iions in accordance with this
Constrt ution-
(a) Fllrlram.ent anri the legislative asser:ririres r-I t}-r county qovernrnerts;
(b) thc nattonai executive and the execui '.,,r riir-( t,tre s tn the coi;itty
governmenls, and
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pETnTnON T"O AIVIENDII/IENT TEIE COITSTIT{JTiCIN TO ESTAELISE{ .AI'{

trLECTED -NE]RY AND END T}NE UNC-ONSTXTUT'ICINAL EXERCtrSE OF

SO\TEREIGN POWER OF'THE PEOPTE EV JUDXCIAL OFF"XCERS
I
i

';=t

(c) the Judiciary and independent tribuna-ls:

(a) The sovereign power of the people is exercised at-
(a) the national level; and
(b) the county level:

2. TX{AT Clause 2 of Article 1 clearly and unequivocally dictate that ONLY

representatives democratical.ly elected by the people are aulhortzed by the

Constitution to exercise sovereign power of the people on the behalf of the

people:

g. TflA,T judicial power defines and is one of the three elements that
constitute sovereignty: judicial power/authority therefore BELONGS TO THE
pEOpLE OF KENYA and MUST also therefore be exercised in accordance
with the dictates of Article 1 Clause (2): that is, it must be exercised either
directly by the people themselves or through their DEMOCRATICALLY
ELECTED REPRES ENTATIVES :

4, TIIAT' judges and judiciaL officers of subordinate courts, as

rbpresentatives of the people in the exercise of judicial power, were not
subjected to DEMOCRATIC ELE,CTIONS as dictated by Clause 2 of Article 1

of the Constituiion of Kenya: a:'e not elected representatives of the people

a1d are therefore exercising the sovereign pow-er of the peopie ILLEGALLY:

S. THAT lhe New Constitution radica.Lly changed our legal la-ndscape and in
the case of the judicial system, the introduction oi Article 1 (2) invalidated
the previous constitutional order that empowered judicial officers to exercise
judicral po\ /er solely by the virtur of the cielegation or vesting of sovereign
power in the institution of Judiciary:

Ttte Constituttort of Kenya 2010 in Article 1 (2) is exceedingly clear that
souereign pouer of the people of Kenya can onlg be exercised bg
represent.atiues elected democratically by the people and the constitutional
riquirements for the represerttal;on of the people in the exercise of souereign

polDer are also clearly stipulateC in Chapter Seuen of tLrc Constitutiort

[Representation of the Peopl.e]-

6. T'I{AT it rs a fact that in the context of Chapter 1 of the Constitution of
Kenya 2OlO, Clause 3 of Article 1 is basicaily about establishing the three
orsans of State arid chvidrn g sovereign powe r among them for the purpcses of
creating & S-r.;s1em oI checks and balances: it is hardly about empowering
rnc-,ividuals,/representatives in the exercise of sovereig:l power of the people

a

a
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FETITION TO AMENDMENT'TIIE CONSTITUTION T'O EST'A.tsI,ISFT AN
ELECTED JTJRY AND END TF{E UNCONSTITI]T'IONAL EXER.CISE OF"

SOVEREIGN POWER OF T'HE PEOPI,E EY JUDICIAL OFF'ICER.S

Iru accordan-ce tuith Article 260 [interpretation of the Constitution] "State
orEdrt" is interpreted to mean a commission, offtce, court, agencA or otler
body established under the Constitution and therefore, for all intents and
purposes, this prouision of the law is basically for the d.iuision and delegation
of souereign authonty to the three State organs in acco rionce utith the
pinciple of separation of pou)ers uital for the purposes of creating a system of
checks and balances:

The Constitution in its tuisdom leaues no room for the exploitation of
ambiguities as to the meaning of "State organ" and therefore endeauours to
giue aru unequiuocal interpretation of the meaning thereof in Article 260: and
the interpretation is as clear as daylight in its exclusion of judicial offi.cers in
the definitioru of "State organ":

It is abundantly clear that iru the contert of Chapter l, the purpose and irutent
of Article 1 (3) is all about tlrc principle of separation of pouters: that it is
hardly about empouteing representatiues in the exercise of the souereign
pouer of the people: hout representatiues are empowered to exercise souereign
pou)er of tLrc people is expressly and comprehensiuelg prouided for iru the
preceding clause:

7. TIIAT in the sairle context, Articles i (3) (c) and I51 (1), are primariiyfor
the purposes of establishing the judicial arm of governmenL in line with the
principle of separation of powers and not for the purposes of empowering
ludicial officers to exercise judicial authority:

Hou.t judges an.cl cLl other rep'eseniatiues are empoutered to exercise souereigrt
authoity of the people is explicitly and comprehensiuelg delineated and
prouided for irt Article 1 (2) of tLte Constitution. and therefore if judicial officers
oru 

"*"r"ising 
jud-iciaL aui.hontg under Articles 1 (3) (c) or l5l (1) or ang other

prouisiotts apari f,'o* the prooisions of Article i (2), theg are cioing so in
aisguise. fraudu.lerutly and unconstitutionally and MIIST be stopped:

8. THAT despite rhe raoical changes usheredin by the New Constitution,
the script of the pr-ovisroir ves,-rng 3udiciai power in tire Judiciary reniarned
more or less thc sarrre as in the old Constrn-ition: NEVER'IFIELESS, it mnst
be conceived tha'c the new Constitution aideci inore provrsions that further
deiineated thc vc-sting oi sovereign pcw'er that. when put into context, lirirted
the meaning a:-lri ,ipp1,t:aiic: of the term " -)€sL;'Lg of ludicial pot.uer inthe
Jtdictc.rq"and therefore wc rnust be calclul not to aliow hangovers frorn ri.,e
pre'r;s,us Consi.l'.ution obscure our conception. inter-pi etation and applrcat:on
oi the new laws that r.r,ere usher,.d in by ihe I\{'r,i i'..nstiiutiorr

\
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PET'XTIO}J TO ANiIEND}flENT THE CONSTIT'UTXON ?@ ESTAET'ISF{ AN

trI-ECT'trD "I-L]R.Y 
AND ENTD TE{E UNCONSTiTI]TiOAIAL EXER.CISE OF

SOVEREIGN POWEP. OF'THE PEOPTE BY JUDICIAL CIFFiCERS

Similarly, we must enphasize on the exercise of due diligence when

interpreiing and applyrng the new laws that were ushered in by the New

Constitution and es.,,:cially d,esist from blindly mimicking [as could be the

case] other countrier. on how they apply laws that are similar in script to our

laws [see illustrattcn in ita]"ics below]:

The one outstaruding character of Article III of the Constitution of the United

States of America IU S] is that bg uirhrc of ttte uesting of ydicial pouer in the

Judiciary, US judges are empotaered to exercise judicial authoritg: it is utortlt

noting tiat thl sarc US lata is in euery practical. seTzse similar to Articles 1 (3)

1c) aid 151 (1) of th.e Constitution of Kenya 201o: lrcuteuer, it must be
'conceiued. 

tha,t the application inthe Kenyan situation is made different by the

fact that, unlike the iS situation, the Kengan Constitution has other prauisions
"tl-mt 

furlher d.elineate the exercise of souereign pouer that must also be put

into consideratiort:

Article III Section L of the US Constitutian - "Tlrc judicial power of
tlte United" Siafes shall be uested in one Supreme Court and irt suctt infenor
courts as the Congress maA from time to time ordain and establish."

A,rticle L 51 Cicruse 7 af the :lenga Conscir-"r ticn - "Judicial autlnrity
is d.eriued. frorn. tlte people ana uests in, and shall be exercised by, the courls

and. tribunals established by or under this e.cnstihttion."

l)rtiele i Cl-o-use 3 (c) of ihe Constitutiozt. af i{.enga - "souereign power
und-er this Constitution is d,elegated to the follouting State orgdt'Ls, ttthich shall
perfonn their functions irt accordance -*:ith this Cortstitutioru-
(c) the Judiciary arud tndependent tibunals."

.Articie i cl-ause 2 of the constitution. of K.enga - "The peopie ma-v

exercise their sovereign power etther directly or through their democratically
el ected representatives. "

Ari1cir: III Se:ction 1 of the US Con.stitutioru establisLtes and etnpouters the
jitd,ic,at branch of the (JS gouenunent: solely, it uests ludictal pourer of the US

in one Supreme Couri and empowers iuclges to exercise pdicial authonty:

It is uLorth noting 'chat the TJS laut d,oes nat expticittA empou)er iudEes
tc exerci.se judicial pouer but rsther IMPLICITLY c'rtd i-he t'acit
appli::a-cton thereof ts absol-utelt' jus't'i.f=,able because oi the absence of
sn, otfLer prauision in the US Con:,tiiut-iori thai expresslg ernpo|)rers

jucacs to exercise iudiciai authci;lg:

a

)
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PETITION T'O AMENDI/NENT'THE CONSTITUTION TO ESTAEI'ISE{ AN

ETECTED JURY AND END T}IE UNCONSTITUTIONAT EXER.CISE OF

SOVEREIGN POWER OF'T'}IE PEOFLE EY .JUDICIAI OFFICERS

Qn the other hand-, ,\rticles 1 (3) (c) and 151 (1) of the constihttion of Kenga'

similar in scnpt and purport to Articte III Section 1 of the US Constitution, also

explicittg estiblish tie judicial branch of the gouerrlment of Kenya and uests

iuaiciat"authoity theriin: and. quiet tiki tne iS lo*, d.oes not explicitly
empou)er judicial officers to exercise judicial pou)er:

Houteuer, the notion ftike in the t]S casel to seek tacit application of the tttto

Kenyan io*t iru the empouterfrent of judicial officers to exerctse judicial pouer
is in- this case null and uoid as the Constitution of Kenga [lilce its Germart

counterpartl has a prouision that expressly prouide for the empou)ermertt of
jud"iciaf officers in ih. 

"*"r.ise 
of judicial pouter [Article 1 (2)] - and thus the

difference in application of tuo tirtialLg id.entical la uts between the

CAM2AR.E tLrc Gerrnan sifitatiort that exemplifies and demonstrates tlrc
concept that the uesting of pouter inthe instihttion of the judiciary fails to
exprissly empotler judiciat officers to exercise ludiciat polrer and therefore is

teifmically d.Z\cient in as much as it is ambiguous and need for further
d.elineatiin is justtfied. and. wherefore the German Constitution in Article 92

fiike its Kenyan counterpart in Article 1 (2)lfinds it prudent to include a
'prouision 

t1tat expressly empou)er German judges to exercise judicial poLuer

instead. of relying oru ntnrting iLrc Judiciary on tLre ambiguities of a grossly
amorpLtous lau:
Artiite 92 o-f the German Cortstitution [Court organisation] - "TLte judicial
pouer shall be uested. iru the lud.ges; it shcill be exercised bg the Federal
Constitutiorual Court, by the fed-eral courTs lsrouided for in this Basic Lana, and

by the courts of the Lander-"

li is imy;ortant to note tLtat in matters of interpretatiott of the

Constiiution, u.there anotlrcr prouisiort eisl. that expressly prouide for fas in

this casel the empou-terrnent of ytdictal off,cers in the exercise of pdicial pouter,

it tak.es precedence:

9. T1p,t T it rs indeed VERY STRAN(,E thal notwithstarding the dictates of

Article 1 (2) 3udicial oifjcers are i;-r office and are exercising the sovereign

power of thc people COURTESY O].' PROVISICNS OF THE VEI?Y SAME

bOXSfiftJTION: and on the face of it, provisions of Articles 1 l3) (c), 151 (i),
)(:(;:,nd )i'?. illustrated below, seem to be the source oiihe controversy:

Ai-rcle I l:,) (c):

Sovererqrr poi^,cr rrnder this Constitution is delegaied to tle fcllowi;-9. St:;.c:
.)i:1anl *,hic-i. s:-all pe.Iorm their fi-rncttons:, accordalce u'itn this
1..i,nsilL jitl;-'

(c) ilir; :ri:rary and rndependent t;-tbul als'

t
t
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FtrTNTIC}N TO A}/IEI{DIVIEN? TI{E CONSTITUTNOi{ TO ESTAETISI{ AN

ELECTED JURY P"ND EI\TD T'I{E UNCONSTITI]TIONAI. EXER.CIStr CIF

SOVEREIGN POVJER OF THE FEOPI,E EY JUDICtrAt OFFXCERS

Article 151 (1):
.Iud"icial authority is derived from the people and vests in, and sha-11 be

exercised by, the courts and tribunals established by or r-rnder this
Constitution:

Article 166 (1):
(1) The President shall appoint-

(a) the Clhief Justice and the Deputy Chief Justice, in accordarce with Lhe

seconu:flendation of the JSC, and subject to the approval of the Nationai
Assembiy; and

(b) all other jud.ges, in accordance with the trecornlrlendation of the Judicial
Service Corrtnission [JCS] :

Article '172 (1.) (c):

(l ) The .Ir.rdicia-tr Service Commission shall-

(c) appoint; receive corn.plaints ngainst, itrvestigate ald remove from office o.l-

otherwise discipline i:egistrars, rnagistrates, other ir.rdic:ra-l of{icers arra oiher
staff of tile Jr:diciary, in tire mi-rnner rresci-ibed bi,'an Act of P.ar-lia:r:':nt:

'tG. T';{6.T ff,;m lhe above, it is needless ts beiabot' the point t1::: t Ariicies
166 (1) aldi;i72 (1) (c) r,vjth the justification of A:.ticles 1 (3) (c), 151 (1) are

precise5rthe la.rvs that have bee;-i appired to insta-lljr-rdicial offrcc=rs in office

to excrci:re judicral power. of the neople contl-arY to the dictates of Articie i
(2): }I}IV'!)R'IIJELESS, it is rvorthv to note ljrat the F'r'ovisions ot ther foi"'r

ar'1:icles a.-re fraught rvith Al'lBIGUi'lItrS a-rrd do not i;r a:ry express tetn.t:l

e>:ernpl.lr-rclges an,j otl.,er judiclal offi.cials il'om thc dictates o.[Ar[ic;]e 7 [2):

limbigtLitie:-; (:an. be nisieadirtg ancl can also be ezx-pl.oi.ted rf it:tuere ;:xpeciie.rut

fuctiticcillg ir olh.e.t utisel to d.c so cr.t'tcl therefore i;t is possible:l:hal ii-t-:

ambiguities in Articles 1 (3) (c), 1:;1 (1), 1b6 tl)anc1 172 (1) (c) utere etll'er
negiiqenilu or expedientty miscort.c:eiued at'Ld nusirtt.erpreted. to e:re-mpt jttdqe s
ana i'i;d,cLc:i official:; frcrtiliz dictal.es o_f Artick: 1 (2) of tLe Constitu!.i.or':

/t is also tntpu'tarut to ncte ihat irtterpre'ta.tions oj Articles 166 (1) a;tc 172 (1.,i

(c) in their EXCLUS!\IE CCNTEX'.IS cotilcl appropialely rnecut r.hat f.irc

t)tere "l*gcori'r?jirendgLirtl'1" at'rd- ";Lppoim.tt.ftr!.n.t." l-,g l'he JSC is t'-ilot.i.g|tl.c

I-,EG.ALI.,Y irrcta.l.l crtd empoi;er -V:6i;sicLl oficers to c.;;.r:'.cise the iuCicial .F.tcuJ.:

i., e s f.e: c! :,,: ; tli.= J t. r d i r : i :tt -!i b.y i i', <: Cc'i rs/zti.itil:n .
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PETITION TO ANflEiVDMENT'TTTE CONSTITIITtrON TO EST'AtsLISE{ AN

EI,ECTEDJURYA.NDENDTETE{JNCONSTITUTIONAI'EXERCTSEOF
SOVEREIGNPOWER,OFT}XEPEOPI,EBYJUDICIAN-'OF''F[CER'S

Hou,teuer, that is not tlrc case and must rleuer be tlte case as interpretation of

the lau,t in their exclusiue contexts can be fatal to the krt of the constitution as

is clearlg the case lrcrein:

Therefore, and undoubtedly so, it is either the inacanrate or expedient

interiretation of ambiguoui prouisions of Artictes 1 (3) (c), 151 (1), 166 (1) and

172'(i) (c) that-are thJ sourie of the fatat mis2gnc,ntion, misinterpretation arud

misappiicatiort of the lau-t to the effect that pdicial officers got installed in

offici contrary to the dictates of Article 1 (2):

1l-. TF{AT the terms "recommendation" and "appoint" aS employed' in

Articles 166 (1) and 172 (1) (c) are grossly ambiguous and if interpreted in

their exclusive contexts .rt 
'gir. 

meanings ranging from the most plausible

tot1-reutter1yridicu1ouswiththe1atterhavingthepotentia]forproducing
fatal consequences on other provisions of the law: a situation that in turn
has the potential for precipitating a constitutiona-l crisis as is clearly the case

herein:

The terms "recomrrtendation" arLd "appoint" do.not lend- themselues

automaticalty to single, igid d.efinitions and that'the meaning of the uerb "to

reco,,,rrlend" ,un,lh. ,ong" from to COMMUNICATE or REPOR? to ADVICE or

GUiDE Or COUNCEL tO PROPOSE OT CI)CN tO NOMINATE:

while the mearting of the uerb "to appoint" runs ttte gamut from
CoMMISfloTv to WATWB or DESIGNATE to ASSIGI( Or DELEGATE OT CHOOSE tO

SELECT or NOMINATE or euerL to ELECT:

LZ TFIAT' tn matters of lnterpretatjon of the Constltution, the general

prti'tciplc is that where there is ambrgujiv as to the precise meaning, reach or

exrr:nt of a constitutiona,l provisi.on, it snould be interpreted and applied in a
manner so asr not to CONTRADICT tlie text of the Constitution itself:

l-:. TFIAT therefore the terms "recon]ffi.enciation" arld "appoint" NIUST NOT

bc rnterpretc.d in isolatron: they must be interpreted in the context of other

provisions of the law that further delineate the exercise of sovereign power,

and i:t ihis ir:ise, certainly the most appiopriate definition of the terms "to

recorr;r:ienc" and "to appoint" are found in the context of clause (2) of

Arliclr, I alc shoulC therefore be "to nominate" and "to elect" respectivelr':

/i rs also porthy to rrct, ihat "to nominate" Qn.c "to elect" ana indiuidital to

art ofJice established. bg the Corustitution ',rt ihc context of Clause 2 of Afttcle 1

rind.- the releitant consi;i--ti onal proursions on election.s, irtlterently requtre that

i; dentocratic eleciiort cortducted arLi sLLDarutsed bu trte IEB. iake place

I
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PETNTION T'O P"MENDMENT' TX{E COI{STNT.UT'NON TO ESTABTISH AN
ELECT'ED .IURY AND ENI*D T.}{E U}ICONST'ITUTIONAI, trXERCISE OF''

SOVEREIGN POWER OF TETE PEOFTE tsY .JUDICIAI OF'FICER.S

L4. TI{AT negligent or expedient application of the 1aw could be the only
plausible reason why judiciai. officers have been a-llowed to exercise judicial
power in total contravention of Article 1(2) since even the provisions of
Articles 1 (3) (c), 151 (1), i66 and 172 neilher expressly exempt judicial
officers from being subjected to elections nor bar the JSC from holding
elections in the process of recommending and appointing judicial officers"for
appointments:

L5. TI{AT the Constihrtion is crystal clear in Clause 2 of Article 1 that the
only available mechanism for the transfer of sovereign po!(ier from the people
to the representative is democratic elections and therefore any individual
exercising sovereign authority that does not have its origins in a democratic
election is essentia-lly exercising that authority ILLEGALLY and, like judges
in the Judiciary, are under an expedient acceptdnce of a situation that is
lega1ly untenable:

i.5. THAT separately, Article 151 (1) could a-lso have been grossly
misconceived and misinterpreted [negiigently or expedientiy] to exempt
judges and'Judicia-l officers from the dictates of Clause 2 of Articie 1 while in
the real sense Article 151 (i) is ANALOGOUS and UNANIMOUS to the
provisions of Clauses (1) and (3) of Article 1 which in turn do not in
whichever way whatsoever exempr judicial officers or any other
representative of the people in the exercise of sovereign authority from the
dictates of Clause 2 of Article 1:

Article 151:
(l) Judicia-l authority rs derived from the people and rrests in, and shal.l be
exe::cised b5r, the courts and trjbunals established by or under this
Constitution:

17" TL{AT for the avoidance of contradiction, the meanrng of the
terms "deniveci f,trom.", "vests in" and "shail be ezerciseci" as employed in
Article 159 (1) should be read, understood, and interpreted in context of
Article 1 of the Constitution:
"Derived from" should be interpreted in the context of Clause (1) of Article 1

that describes the origins of judrcial sovereign authortty luthere it is deriued
froml and "vests in" should be interpreted in rLre context of Ciause (3) of
Article 1 that describes how it is delegated to luested in] the judiciai orga:- of
Slate: "vesLs in"" shouid also in this case be understood in the context of
power being delegated to luested in] an organ [institution] [office] and NOT an
individual/representa^ttve WHILE "shall be exercised '[ry the cor.lrts" shou]d
be interpreted and conceptualized in the contexr of boih Clauses (2) & (3) of
Ar..icle i that explicit.ly descr:rbe the manner in r,,;f- lli sor;err:1gn powcjr of the
peopie shal1 be exercised by representatives anc is ,t'r,ci. r:,s'.ltutions it is
delegated tc in the p,inciple oI separation of pi,'ui,r:-r

a
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PETITIONTOAMENDMENTTHECONST^NTUTtrONTOESTABI'ISF{"&N
ETECT'ED JUR.Y AND PND THE UNCONSTITUTIONAL EXER'CISE OF

SOVER.EIGN POWER. OF'T}IE PEOPLE EY JUDICXAL OF'FICERS

i::-t-1

It is utorth notirug oruce again tltat the corvstitution in Article 260 ltnterpretc'i 'tt,'-ifin" 
Constitut{onl "state organ" is irierpreted' to mean an institution -

iommission, office, court. agen'cA or oth'er bodg establislted under the

constitution: the *"""*g is not ertended- to include indiuiduals,

representatiues, State offtcers or judicial officers:

18. TIIAT certaihly no individual representing the people in the exercise o1

sovereign power is"exempt from tne a-t1-inclusive, across-the-board,

unequivoca-l dictates of ard"l" 1 (2) of the constitution of Kenya 2010 tha!

funda:nentallv dictate that no indl.vldua-l can exer.cise the sovereiqn powerpf
th-emsi:lvq5:

."d th*"f",*+"i@cia-1s of subordinate courts MUST be

stoppecl from .*.r:.i"itrg the sovereign power of the people

UNCONSTiTUTIONALLY:

19. THAT flre Con.stitutioir of l{enya 201.0 is the stJFREMlf -["AW OF']'HE

LAND a,d its prov.isions must be str:ictly followetl to the iettt:t: ai:d spirit in

the a.pplicatioi of the lavr a.s unecirrivccally stipulatecl in the follorving

Articles:

Sr.rpreniacy Df tire Constituti'on:
r^.:ticle 2:
( I; 'r i.,is ccnstitution is the supreme law of the Republic ani l-;i:rds t1-11

pei-slonu an'l ali State organs at both leveis of governnrent:

(2) .NqJ2E$on may claim or exelci tatg-qUlLr-q4ry e7-qeIl-aS-4BtLr-o-UZCS

under this Cttn

.Ari-icle 3 :;i: -witi't
(2) Al atter: to establish a gov othel'wis;e than col.t

this Clon stitr.r L t on is unlaur,-ful

tto. TIiAT' d=spi.te the law being unequivc;ealtry clear that nrclly

rlernocratically elected rePresentati.ves are a1]owed to exercj'se scve leign

rrlowet' on hehalf of the people, we all rnust be ccgni.za;it a'r-ltl

;rpur.i:uiative of the fact ttrat, tholrgii id'eal fai: olernocracy' i1- is simr'iy

inc{}r.'r:civahle, flarvecl ar"d unfeasible to subject juciges to ie n:l.oi;rz'tic

elect, urs:

21. T}1AT a.iuclges work rrr the cc]r;dors of jus.,rce is ]ike tlrat ola cnct-l:r or

engl;tiri.i.i ji i.s more the sr-ibject oiapplir:ation oi specialize'1 sl<jli thar the

nopl,-rii:;i ,o,-:ir,r,s or opiTr:.,.,s of t|e ritblic: a jrtdge must also be fglly

ii,rpali,lal ,'r ,l.re clischarge cf justicc an<1 thcrelc;re thr; positiort of a '11-tdgr; i:'

:,jilf,lI r .,i ::il;teC to bt'suhleci.sli 1'r-' the iriei)l" palf i:;an' polar ':nq arirl oflen

n,,i, ,\'.i lal naLurc o 
'1 

(ln ocl ar';' (:i'jcli'rjIsl

I{
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PET'ITIGff T{f, AMEi{DMEI'IT THE CONSTITIITION TG ESTAEI.ISH AN
ELEETED .ITJRY A}ID trIgD T-TNE Ui{CONSTNTI.ITIONAJ', EXEIECISE OF"

SCVEREIGN P{3WtrTT OIT Ti{E }DEOPI,E EY JUDICIAI, OIq-FICER.S

I)

22. THAT notwithstanding, it is the input of professional judges that
ensures the professiona-l, sound, creditable and estimably efficient running
of judicial systems worldwide and therefore, the input'of profe ssionai
judges in the justice system is extremely essentially ard therefore
indispensable:

23. TITAT nevertheless, despite the fact that it is inconceivable to subject
judges to democratic elections, due process of the law must be followed to
the letter:
Unfortunately, in this case the 1aw dictates that judges must be subjected to
democratic eiections yet they are not and therefore A SOLUTION TO THIS
POTENTIAL CONSTITUTIONAL CRISIS SITUATION MUST BE SOUGHT AND
FOUND:

2+. T'I-IAT fortunately, there is a way out of our unique situatj.on as
exemplified in jurisdictions that aLlow for citizens to exercise judicial
authority through a structure known as the JURY SYSTEM and also as

envisaged in Article 10 of our Constitution:

25. TI AT it is my HUI\4BLtr SUBMiSSION TO THE HONORABLE HOUSE
that a modified jury systern in the form of ELECTED JURY is ultimately the
best answer for the application of the requirements of Artrcle J (2) in our
Judiciary:

It is arguablg the best arusu.ter because under such a structure, the ultimate

.ludicial potuer is uested in the elected 1ury and also MAJORLY because the
compositioru of tlrc jury can generally be conuenientlg subjected- to democratic
elections: BESIDES, for all intents and purposes, a jury system is implied arud

intended for by our Constitu'tioru:

26. i'Y;AT the.;u:y system rs nol a stranger to our Constitution. an
amorphous version of the jury s1;s1em is already here wiih us provrded for rn
the Constitution pursuant to Article 10: however, due to the poor
imple mentation and sometii:es the complete lack of it, the people of Kenya
are yet to fully rez'.hze il.s impllct:

27. THAT though neve r apy;iicri, the drctates of Article 1Lt require judges and
.judicral officials ci :.i;bordinate courts to engage tlie participar:on of the
peol;te u,henevei ihr:'i' apply Ithat is, making judgements] or interpret the law
as i,l i., :rrated beiow'
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PET'II'ION TO AiVXENDMENT" T}]IE CONST'ITUTNOII T'O ESTAtsI'NSH AN

ELECTED .JURY .{ND END T}IE UNCONSTIT'\,ITXON"AL EXERCISE OF"

SOVER,EIGN PO\MER OF TX{E PEOPN,E BY JUDICtrAI' OF''FICER.S

Article 10:
National values and principtres o'r- governance

(1) The n a-l vaLues and princil ies of governance in this Article bind ail

state officers, public ,fficers and all persons whenever any ofState o
them:
(a) OR INTERPRETS THIf CONSTITUTION

(2) The values and principles of governance include
(a) patrio , national unity, sharing and devolution of power, the rule of

1aw, d and PARTICIPATION OP THE PEOPLE:

5:h short of estabiishing a jury system in.--?r- 28.
in the writi

our judicial system,
ng Article 1O of the Constitution, it is clearly evident that the

people of ya recogntzed the fi:ct that the participation of the people in
judicial
judicial

s is key to achje i'r-rg justice, freedom and democracY ln our

TIIAT thot:

SE

29. T}J.A cally, the idea of a single judge arbitrarily giving opinions goes

against basic values and tenets of democratic governance besides, fact-

finding i matter of common sense and does, nrrr require any specialized

legal hence must not be the excluslve pr('serve of judges and

magls

30 en writing the nerv conslilsijon, t he people of Kenya kner,ri

from hi
against

ar:d experience that it \ /a s essential 1o protect the people
traiy actton thus we inse:1r:d a clausc that provided for the

()

S

the most vivid indicatcr ihat j"r-ecdorn, :mpa:-tialiiy and der.'rc:-ac)'are alivr

in the judicial sYs:iem of a counti:\'

t
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]i,ETITION TO AIVIEI{DMEI'TT T}{E QOIISTITT.]TNON TO trSTABLISI{ 3'N

trLECTED J{JRY AND END T'FflE UNCONSTITUTXONAL EXER.CXSE OF'

SQVER.EIGN POWER. OF Ti{E PtrOtrT,E tsY JUDXCXAT @F"FICER'S

I

)

I

I

32. T1L.IAT the jury system as practiced in many developed democracies ts a

perfect reflection u.r,.i "*"*p[fication 
of what vras envisaged by Article 10 of

ih" Corr=titution as the kind of justice system that js nost appropriate for

the people of KenYa:

33. TE{AT the jury system gives the public a REAL CHANCE to ACTIVELY

participate in the judicial arm of the government where elected

iepresentatives are absent:
cinceiuably, tlte jury system present th? BEST OPPCI?TUNITY AND

MECHANISM ouiitiAU-through u,tlich souereign authority in the Judiciary of
Kenya can be exercised- bg democratically elected representatiues and

theifore should. be explored, shtdied, customized ane: AD)PTED:

34. TI{.AT ideally, in the Kenyan situation an ELECTIID JURY would be a

PERFECT CURE for the controversial role currently being played by judicial

officers in the exercise of judicial authority and also would a-lso go further

into giving the positive effect of removing judiciai officers from being targets

for compromise and therefore SHOULD BE ADOPTED:

gS. T.E{AT it is possible for Kenya to have an elected jury elected to act as

representatives of the people in the exercise of judicial authority elected

.rlry fir,e years fi om elchr county alongside MCAs wrth their number being

equivaleni o1- .r.r, more that of MCAs elected in the respective counties: ald
th}t ca:r easily be achieved without necessarily putting further strain on the
excheqiJ, .:

g6. TL{AT from the prcvisions of Art jcle 10, it is abundantly clear that, wh en

writing the new Constitution, rt was rn the interest of the people of Kenya to

have a structure quite similar to a jury system established in our judicial

system a1d that tterefore thc estabiishment of a jury system is irr perfect

harmony with the purpose and intent of the Constitution:

3?. THAT basically, this cou"'iryr js not rea-lizing the ful1 benefits of the new
Constitution because of poor impli:mentation of the law and at many Limes,

the compleie lack of il:
That it ri high time the people of Kcnyi: gol aJ1 what they were looking for'

when they wrote adopted 2.rd enacted the new- constitution.

3g TI1AT in making a new Corrstitution, the objective of the people of

Kenl,a was to pro*recL their Goo given inalienable nght to i:eely goverrl

thcmselves base u on sLtprernacy of sovereignty, constituuonalisrn, the n-rie of

laiv :rnd. democra1ic princrples and therefr:re \ /e came up urllh i- gooci number

of r{,i,,' constitutro,,oi saiefra,'ds i-qat il implemented 1o ,':t' r.:ie r and spirit
,.r,ouicl iead to tl-re fulfilmer:l ci cur ob3ectiveI

a
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PtrT'NTION TO AIVIEIII}MENT TX{E CONSTITUTXON T'O ESTABI,ISH AI{
ELECTED JURV.AND END T}IE UNCONSTITUTIONAL EXERCISE OF.
SOVER.EIGN PO'IMER OF THE PEOPLE BY JUDICIAL OFF'ICERS

39. T'I{AT your petitioner petitioned the Chief Justice to initiate for changes
ti:atwould bringthe Judiciaryto fuli compliance rvith Articies 1(2) and'10 of
the Constitution: however, the Chief Justice opined that the matters raised
were political in nature and therefore advised your petitioner to instead
petition the National Assembly for ccnstitutionai amendments:

40. TIIAT your petitioner hereby con jrrms that the issues herein under
which this petition is made are not pending before any court of law or
constitutional or legal body:

REASONS IMI{EREIJIORE YOUR. PET]?IONER HUMBLY PRAYS T}IAT:

(a). The Honorable I-louse amends the Constitution to establish an ELECTED
JURY SYSTEM to take over the role of rendering verdicts and setting
penalties from judges and judicia-l officials of subordinate courts in order to
fulfill the requirements of Artjr:ie I (2) in the Judiciary and thereby end the
unconstitutional exercise of sovereign power of the people by judicial officers:

(b). The Honorable House be pleased to make such other amendments as it
sha-ll deem fit in this regard in ensuring that the aspirations of the people c,f
Kenya as encapsulated ,;-r the Constitution [supremacy of soverejgnty,
constitutionalisnr, the :'ule of law and democratic governance] p:-e';;il within
the institution of the .J.,diciary.
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