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CHAI RPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Criminal Procedure Code (Amendment) Bill (Notlonol

Assembly Bill No. I I of 2026). The Bill was published in the Kenya Gazette on I 3'h March 2026

and was read a First Time in the House on l6'h April 2026. Pursuant to Standing Order 127( l),

the Bill was commitred to the Committee for consideration and rePortinS to the House.

The Bill seeks to align the Criminal Procedure Code, Cap. 75 with the Constitution,

particularly Articles 27, 28, 29, 3 l, 39, 48, 49, 50, and 5l which Protect equaliry, dignity'

liberty, privacy, properry, access to lustice, fair trial rights, and the rights of arrested and

detained persons. Similarly, the Bill seeks to enhance procedural efficiency, professionalism,

accountability, and the effective functioning of the criminal iustice system.

The Bill further reviews provisions relating to transfer of cases between magistrates'

suspended sentences, entering of nolle prosequi, official court languages, forfeiture of property,

disposal of forfeited toods, and release of exhibits. lt introduces sPecial Procedural safeguards

forpersons with mental illness and aligns the Actwith the Mental Health Act, Cap.248.

ln compliance with Article ll8(b) of the Constitution and Standing Order 127(3)' the

Commiitee placed an adverrisement in the print media on l8s April 2026, inviting the public

to submit memoranda in the form of written statements on the Bill. ln addition' the

Committee, vide a letter referenced NA\DDCULAC\2O26\OS0 dated 246 June 2026 invited key

stakeholders to submit views on the Bill and to attend a public particiPation forum on 2"d July

2025. The memoranda were to be received on or before 4d May 2026 at 5.00 pm (East African

Time). By the close of the submission deadline, the Committee had received fourteen (14)

memoranda.

The Judiciary, Office of the Attorney-General, State Department for lnternal Security and

National Administration, State Department for Correctional Services, National lntelligence

Service, Office of the Director of Public Prosecutions, Commission on Administrative Justice,

Kenya National Commission on Human Rights, Witness Protection Agency, Kenya Law

Reform Commission, National Council for Children's Services, Federation of Women

Lawyers in Kenya, Kituo cha Sheria, and Katiba lnstitute and Reprieve UK submitted their
views on the Bill which the Committee considered in the preparation of this Report.

While considering the Bill, the Committee observed that the Bill is a culmination of proposals

developed over years of consultation among state and non-state agencies in the criminal

justice system under rhe stewardship of the National Council on the Administration of Justice.

The Bill therefore seeks to align the criminal procedure with the Constitution and subsequent

statutory reforms and developments in the administration of lustice.

The Commitree is grateful ro the Offices of the Speaker and Clerk of the National Assembly

for rhe logistical and technical support accorded to it during its consideration of the Bill. The

Committee further wishes to thank all the stakeholders who submitted their views on the

Bill.

Finally, lwish to express my appreciation to the Honourable Members of the Committee and

the Committee Secretariat who sat for long hours and made useful contributions towards the

preparation and production of this Report.

Repon ofltlre Deportmentol committee on lustce and Legol Affoirs on its considerotion o
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On behalf of the Deparrmental Committee on Justice and Legal Affairs and pursuant to the

provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this

House the Report of the Committee on its Consideration of the Criminal Procedure Code

(Amendment) Bill, 2026 (Notionol Assernbly Eill No. I I of 2026).

It is my pleasure to reporr that the Committee has considered the Criminal Procedure Code

(Amendment) Bill,2026 (Notionol AssemblyEillNo. I I of 2026) and has the honourto rePort

back to the National Assembly with the recommendation that the House aPProves the Bil!
with the amendmenrs contained in the Schedule of Amendments forming Chapter Six of this

Report.

Hon. Geor nga Murugara, CBS, MP

Repoa of the Departmentol Commiftee on lustice ond Legol Affoirc on its Considerotion of the

Criminol Procedure Code (Amendment) Bill (Notonol Assembly B,ll No. I I of 2026)

Chairman. Departmental Committee on Justice and Legal Affairs



CHAPTER ONE

I PREFACE

L I Establishment of the Committee
l. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental

committees of the National Assembly established under Standing Order 216 whose

mandate pursuant to the Standing Order 2 !5 (5) is as follows:
(a) To investigote, inquire into, ond report on oll motters reloting to the mondote, monogement

octivities, odministrotion, operotons ond estrmotes of the ossigned ministries ond deponments;

(b) To study the progromme ond poliq objectlves of ministries ond deportments ond the

eflbctrveness of the implementotion;
(c) To, on o quorterly bosis, monitor ond report on the implementotion of the notionol budget in

respect of its mondote;
(d) To study ond review oll legislotion refened to it;
(e) To study, ossess ond onolyse the relotive success of the ministries ond deportments os meosured

by the results obtoined os compored with their stoted obieaives;

(fl To investigote and inquire into oll motters reloting to t/re ossigned ministries ond depoftments

os they moy deem necessory, ond os moy be referred to them by the House;

(g) To vet ond report on oll oppointments where the Constitution or ony low requires the Notlonol

Assernbly to opprove, except those under Stonding Order 204 (Comminee on Appointments);

(h) To exomine treot es, ogreements ond convent)ons;

(i) To moke reports ond recommendotions to the House os often os possib/e, including

recommend otions of propose d legislot)on ;
(j) To consider repofts of Commissions ond lndependent Ofrces submined to the House pursuont

to the provision s of Anicle 254 of the Constitution; ond

(k) To exomine ony questions roised by Members on o motter within'tts mondote.

!.2 Mandate of the Committee
2. ln accordance with the Second Schedule of the Standing Orders, the Committee is mandated

to consider:
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, lntegrity and Anti-corruption;
f) Correctional services;
g) Community service orders and witness Protection;
h) Constitutional Affairs;
i) Sovereign immunity;

l) Elections including referenda;
k) Human rights;
l) Political parties; and
m) The State Law Office including insolvency, law reform, public trusteeship, marriages and

legal education.

Repon o[tlre Deporlnrentol Commitlee on Just ce ond Legol Affoirs on i8 Considerotion of the

Criminol Procedure Code lAmendment) Nll (Noilonol Assembly Bill No. I I of 2026)
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3. ln executing its mandate, the Committee oversights the following Ministries, Depanments

and Agencies:



a) The Judiciary;
b) Judicial Service Commission;
c) State Department for Correctional Services;

d) State Law Office and Department of Justice;
e) State Department for Justice, Human Righa and Constitutional Affairs;

f) Office of the Director of Public Prosecutions;
g) Ethics and Anti-Corruption Commission;
h) lndependent Electoral and Boundaries Commission;

i) Commission on Administrative Justice;

l) Office of the Registrar of Political Parties;

k) Witness Protection Agency;
l) Kenya National Commission on Human Rights;

m) Kenya Law Reform Commission; and

n) Council of Legal Education.

Report oftlre Depo mentol Committee on Justice ond Legol Affoirs on its Considerotion of the

Criminol Procedure Code (Amendment) Eill (Notionol Assembly Eill No. I I of 2026)
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1.3 Committee MembershiP
4. The Committee comprises the following Members

Hon. Gladys Boss, MGH, MP

Uasin Gishu Constituency
UDA Parfy

Hon. Onyiego Silvanus Osoro, CBS, MP

South Mugirango Constituency
UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP

Westlands Constituency
ODM ParW

Hon. Makali John Okwisia, MP

Kanduyi Constituency
FORD-Kenya

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Partv

Hon. CPA Suleka Hulbale Harun, MP

Nominated Member
UDM Partv

Hon. Maalim Farah, EGH, MP

Dadaab Constituency
\^/DM -Kenva

Hon. Francis Kaiwang' Tom Joseph, CBS, MP

Ruaraka Constituency
ODM PartY

Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

Rarieda Constituency
ODM Partv

Hon. Aden Daud, EBS, MP

Wajir East Constituency

lubilee Party

Hon. Mogaka Stephen M., MP
West Mugirango Constituency

lubilee Party

Repon of he Deportmentol Committee on Justice ond Legol Affoirs on its Considerotion o
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Hon. Muchira Michael Mwangi, MP

Ol Jorok Constituency
UDA Party

Hon. Timothy Kipchumba Toroitich, MP

Marakwet West Constituency
lndependent

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Par9

Hon. Harold Kimuge Kipchumba, MP

Nominated Member
ODM PartY



1.4 Committee Secretariat
5. The Committee is facilitated by the following staff

Mr. Ahmed Salim Abdalla
Clerk Assistant I / Head of Secretariat

Mr. Ronald Walala
Principal Legal Counsel

Mr. lsaac Nabiswa
Legal Counsel I

Mr. John Nduaci
Serjeant-At-Arms

Ms. Rhoda Muchiri
Hansard Ofticer lll

Mr. Abdikafar Abdi
Clerk Assistant lll

Mr. Omar Abdirahim
Fiscal Analyst I

Ms. Vivienne Ogega
Research Oflicer l!!

Ms. Rahab Chepkilin
Audio Officer ll!

Mr. Wilson Murimi
Media Relations Officer !l!

Ms. Esther Mbatha
Public Communications Officer lll

Repon of the Deporunentot Committee on Justice ond Legol Affoirs on its Considerction of the

Criminol Procedure Code (Amendment) Bill (Notjonol Assembly Eill No. I I of 2026)
Page 4 of 25

Mr. Samuel Waniiru
Clerk Assistant lll
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CHAPTER T\^/O

2 OVERVIEW OF THE CRtMINAL PROCEDURE CODE (AMENDMENT) BILL
(NAflONAt ASSEA4BLY Brtt NO. l 

' 
oF 2026)

2 I Background
The Bill, sponsored by the Departmental Committee on Justice and Legal Affairs arising from

its deliberations on proposals submitted by the National Council on the Administration of

Justice (NCAJ), was read a First Time in the House on 166 April 2026 (Annexure 3). lt was

ihereafter committed ro the Committee in line with Standing Order 127( l) of the National

Assembly Standing Orders.

6

2.2 Summary of Legal Provisions
7. The Bill seeks to align the Criminal Procedure Code, Cap.75 with the Constitution,

particularly Articles 27,28,29, 31, 39, 48, 49, 50, and 5l which protect equality' digniry'

iiU".ty, privacy, properry, access to justice, fair trial rights, and the rights of arrested and

detained persons. Similarly, the Bill seeks to enhance procedural efficiency, professionalism,

accountability, and the effective functioning of the criminal iustice system.

The Bill further reviews provisions relating to transfer of cases between magistrates,

suspended sentences, entering of nolle prosegui, official court languages, forfeiture of properry'

disposal offorfeited goods, and release ofexhibits. lt introduces special procedural safeguards

for persons with mental illness and aligns the Actwith the Mental Health Act, Cap.248.

9. ln particular:
(a) Clause 2 which amends the Act to, amonS others, introduce definitions of "person

with mental illness" and "intersex Person"';

(b) Clause 7 which amends the Act to ensure that a suspended sentence shall not exceed

the statutory term prescribed for the offence;

(c) Ctause 8 which inserts a new section 27A in the Act prescribing procedures for
searching an intersex person, requiring respect for dignity consistent with Article 28 of

the Constitution;

(d) Clauses I 0-29 which repeal sections 43-{ I A of the Act relating to security for keeping

the peace and good behaviour. These provisions permit pre-emptive arrest and bond

execution based on suspicion without trial, contrary to Articles 27,28,39,49, and 50(2)

of the Constitution;

(e) Clause 35 which amends the Act to require that a nolle prosequi may only be entered

with leave of the Court;

(f) Clause42whichamendssection l3l(3)of theActtoallowforfeitureof immovable

properq/ deposited as security for bail or bond;

(g) Clauses 49 and 50 which repeal and replace sections I 62 and I 67 of the Act to establish

procedures and timelines for handling accused persons found unfit to stand trial,

including treatment and periodic review;

Report oflthe Deportmentol Commiftee on./ustrce ond Legol Affoirs on its Considerotion of the
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(h) Clause 5 ! which repeals section 167 that currently permits detention of persons with

mental illness at the pleasure of the President for an indeterminate period;

(i) Clause 53 which amends the Act to permit the use of computers in recording evidence;

(i) Clause 54 which amends secrion 198 to designate Kiswahili, English, and Kenyan Sign

Language as the lantuages of the court, in accordance with Article 7 of the Constitution;

(k) Clause 6l which amends section 280 of the Act to remove provisions permitting

indefinite detention of accused persons with mental illness at the pleasure of the

President;

(l) Clause 80 which insems new sections 3898 and 389C in the Act to provide for disposal

of forfeited goods by the Chief Registrar of the Judiciary in accordance with the Public

Procurement and Asset Disposal Act,2015, and for release of exhibits to rightful

owners; and

(m)Clause 83 which inserrs a new section 395 in the Act establishing the Criminal

Procedure Rules Committee with power to make and review rules governing criminal

procedure.

Report oflthe Deportmentol Commiftee on Justice ond Legol Affoirs on its Considerotion of the
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CHAPTER THREE

3 PUBLIC PARTICIPATTON AND STAKEHOLDER ENGAGEMENT ON THE
BILL

3.! Legal Framework on Public Participation
10. Article I l8 ( l)(b) of the Constitution Provides that:

"Porlioment sholl focilitote pubtic porticipotion ond involvement in the legislotlve ond other

business of Porlioment ond its Comminees."

I l. The National Assembly Standing Order 127 (3) and (3A) stipulates that:

"(3) The Depoftmentol Commiftee to which o Bill is committed sholl focilitote public potticipotion

on the Bill through on oppropriote mechanism including-

(o) inviting submission of memorondo;
(b) holding Public heorings;

(c) consulting relevont stokeho/ders in o sector; ond

(d) consulting experts on technicol subjects.

(jA) The Depotunentol Committee sholl toke into occount the views ond recommendotions of
the public under porogroph (3) in its report to the House."

3.2 Memoranda Received on the Bil!

12. Pursuanr to the aforementioned provisions of the law, the Committee placed an

advertisement in the print media on I 8m April 2026 (Annexure 4) inviting the public to submit

memoranda by way of written statements on the Bill. Further, the Committee vide a letter

referenced NA\DDC|JUC\2OL6\OSO dated l46June2026 (Annexure 5) invited key stakeholders

to submit views on if'" gitt and attend a public participation forum on Z"d luty 2020.

t3

t4

To this end, the Committee received fourteen (14) memoranda from the Judiciary, Office of

the Attorney-General (AG), State Department for lnternal Security and National

Administration, State Department for Correctional Services, National lntelligence Service

(NlS), Office of the Director of Public Prosecutions (ODPP), Commission of Administrative

(CAJ), Kenya National Commission on Human Righa (KNCHR), Witness Protection Agency

(WPA), Kenya Law Reform Commission (KLRC), National Council for Children's Services

(NCCS), Federation of Women Lawyers in Kenya (FIDA-K), Kituo cha Sheria, and Katiba

lnstitute and Reprieve UK. The memoranda are annexed to this Report as Annexure 6.

ln addition, the Judiciary, NCAJ, AG, State Department for lnternal Security and National

Administration, NlS, CAJ, WPA, KNCHR, KLRC, FIDA-K and NCCS attended the public

participation forum on 2d )uly 2026 while the ODPP and the State Deparcment for

borrectional Services appeared before the Committee on 4'h August 2026 and submitted

their views on the Bill.

3.2. t Submissions in Support of the Bill
15. The AG supported the Bill in its entirety noting that it does not raise any significant

constitutional or statutory issues.

16. The CAJ supported the Bill in its entirery noting that the proposals are consistent with the

Commission's constitutional mandate of promoting administrative iustice, good governance,

Report of the Deportmental committee on Justrce ond Legol Affoirs on its considerotion o
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accountability and the protection of the right to fair administrative action whilst advancing a

more efficient, effective and rights-based criminal iustice system.

3.2.2 Submissions on Proposed Amendments
I 7. Whilst proposing amendments to the Bill, the Judiciary, State Department for lnternal Security

and National Administration, State Department for Correctional Services, NlS, ODPP,

KNCHR, WPA, KLRC, NCCS, FIDA-K, Kituo cha Sheria, and, lointly, Katiba lnstitute and

Reprieve UK submitted as follows:

Clause 2
18. The State Department for Correctional Services proposed inserting new definitions of

'correctional faciliry' 'officer in charge of a correctional facility' to harmonize with existing

legislation and to align with modern correctional terminology.

19. NIS proposed introducing the definition of the term "computer" as used in the proposed

amendment to section I 97 in clause 53 to align with other laws.

20. Kituo cha Sheria proposed inserting a new definition of 'qualified mental health practitioner'
to ensure certainq/ in the implementation of the new mental health provisions introduced in

the Bill.

2t
Committee Observation
The Committee observed rhat the term "correctional faciliry" and "officer in charge of a

correctional facility" have not been substantially used in the Code nor the Bill.

The Committee further observed that the use of the term of "computer" in the proposed

amendment to section 197 is neither technical nor ambiguous that relying on its ordinary

meaning would create uncertainty in the interpretation of the provision.

22
73

Clause 5

24. Kituo cha Sheria submitted that the deletion of the previous sentencing provisions in the

section be accompanied by a clarifying provision identifying the applicable source of sentencing

jurisdiction.

Committee Observation
25. The Committee observed thar the proposal intends to align the section with the current

structure of subordinate courts and the sentencing iurisdiction of the subordinate courts.

Clause 7
26. Kituo cha Sheria submitted that the proposed operational period could be inadequate in

certain cases and thus proposed the introduction of a minimum period to preserve the

rehabilitative and deterrent obiectives of suspended sentences.

Committee Observation
77. The Committee observed that the operational period during the suspension of a sentence is

the period during which a suspended sentence remains available to be activated. Therefore,

the operational period may be limited to the term of the sentence imposed since a longer

operational period than a sentence imposed may make the suspension more burdensome that

the original sentence.

Report oflthe Deponmentol Committee on Justce ond Legol Affoirs on iLs Considerot on ofthe
Criminal Procedure Code (Amendment) Bill (Notonol Assembly 8,ll No. I I of 2026)
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Clause 8
28. The State Department for Correctional Services proposed amending the new section 27Ato

provide that, where exceptional operational, safety or security circumstances make the

proposed mode ofsearch ofan intersex person impracticable, the reasons should be recorded

in writing. This would safeguard the dignity of intersex persons whilst accommodating

legitimate operational requirements and promoting transparency, accountability and oversight

in the conduct of searches.

29. The State Department for lnternal security and National Administration proposed an

amendment to provide that where an intersex person refuses to be searched or declines to
identify their sex for the purposes of conducting a search, a police officer of the rank of
lnspector or above should determine the sex of the person for purposes of the search. The

State Departmenr further proposed that, where the intersex person is dissatisfied with the

determination made by the police officer, the matter should be referred to a magistrate with
the requisite jurisdiction for determination.

30. NIS proposed expanding the new section 27Ato provide how an intersex Person's preference

is to be ascertained and recorded before the search. This would ensure that an intersex

person's constirutional right to dignity is practicall), protected thereby giving full effect to the

proposed amendment.

31. KNCHR proposed adding safeguards to provide that searches should not be conducted for
the sole purpose of determining the sex of an intersex person and that highly intrusive

searches such as the removal of clothing are carried out only by qualified medical Practitioners
and that all searches be conducted in privacy. This is in accordance with best international

standards in the Yogyakarta Principles and the Mandela Rules.

32. Similarly, Kituo cha Sheria proposed adding safeguards to enhance accountabiliq/ and the

practical implementation of the provision.

33. FIDA-K proposed amending the proposal to ensure mandatory compliance to decency and

human dignity in conducting a search of an intersex person in line with Article 28 of the

Constitution and to prevent potential sexual harassment, abuse of power and systemic trauma

inflicted on intersex persons.

Committee Observation
34. The Committee observed that in criminal justice, a right-based approach is important when

searching an inrersex person to protect and respect the dignity and privacy of the person. As

provided in the proposed amendmeng the search shall be conducted taking into account the

practical considerations such as time, safery and availability of the person preferred by the

intersex to conduct the search.

Clause l0-29
35. Whilst supportint rhe proposed repeal of sections 43 to 6lA, KNCHR proposed that any

future prevenrive measures under the Criminal Procedure Code be designed strictly within
constitutional limits of necessity, proportionality, presumption of innocence and due Process
in line with a Human Rights-Based Approach and Kenya's obligations to respect, protect and

fulfil human rights.

Repon of the Deportmentol Committee on Justice ond Legol Affoin on is Consideroton of the
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36. Kituo cha Sheria proposed inroducing a transitional provision to provide for the discharge of

persons affected by the repealed provisions and judicial review of all pending matters to

facilitate the implementation of the new legal framework.

Committee Observation
37. The Commicee observed that the clauses propose the deletion of provisions that deal with

security for keeping peace and good behaviour since these provisions offend the principle that

a person is presumed to be innocent until proven guilty. According to section 58, a person

who fails to give securiry as ordered by the court is committed to prison. Therefore, there

may be need to make provisions to expressly deal with persons who might be in custody for

failure to give security.

38

Clause 32
WPA proposed amending the provision to align with the Witness Protection Act on

prohibited publications relating to witness protection. Furthermore, the Agency proposed

inserting a new section 77 A on referral of threatened witnesses to align criminal procedure

with rhe Witness Protection Act and to promote early identification and referral of

threatened witnesses. ln the Agency's view, this would reduce witness intimidation,

withdrawal and attrition.

Committee Observation
39. The Committee observed thar Clause 32 seeks to amend section 77(2) of the Code to provide

that the proceedings in the trial of any case under the Sexual Offences Act shall be held in

private and rhat no person shall publish any particulars leading to the identification of the

victim. Wirh respect to protection of witnesses, the Witness Protection Agency has the

discretion to make a request to the court to implement Protection measures during court

proceedings including holding in comero or closed sessions.

Clause 33
40. The State Department for lnternal Security and National Administration proposed an

amendment to prohibit the transfer of cases by magistrates where iudgment is pending, excePt

where there is proper cause for the transfer. This is because litigation is expensive and time

consuming and iudicial time should be utilized oPtimally.

41. FIDA-K proposed amending the proposal to introduce conditions governing the transfer of

cases between magistrates in matters involving children and cases of sexual and domestic

violence. In particular, FIDA-K proposed that coufts be required to hear the complainant and

provide written reasons confirming that the transfer is necessary and would not cause

secondary trauma or prohibitive costs to the victim.

Repon of the Deportmentol Committee on Just)ce and Legol Affoirs on its Considerotion o
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Committee Obserryation
42. The Commirtee observed that to ensure fair, efficient and effective administration of iustice,

a provision empowering the transfer of case from one magistrate to another may be

necessary. However, a magistrate should not have unfettered power to transfer a case to

another magistrate particularly where the transfer could affect the accused rights.



Clause 35
43. Whilst supporting the proposal, KNCHR recommended that prosecutors and courts apply

nolle prosequi in strict conformity with Articles 157(8) and 157(ll) of the Constitution
including providing writren reasons demonstratinS that discontinuance is in the public interest,

promotes the administration of justice and does not amount to an abuse of legal Process.

44. Kituo cha Sheria proposed specifying factors that the court should consider when determining

whether to grant permission to enter a nolle prosequi.

45. FIDA-K proposed amending the proposal to require courts, in serious offences such as SGBV

and domestic violence, to only grant permissions for a nolle prosequi where it is satisfied that

rhe victim has fully been informed and their views considered and placed on record. This is in

line with survivor-centredness and Kenya's state obligation under international instruments

such as the Maputo Protocol.

Committee Observation
46. The Committee observed rhat under Article 157 of the Constitution, the DPP has power to

institute and undertake criminal proceedings and to discontinue proceedings before a

ludgment is passed. However, the power to discontinue any Prosecution is subiect to
permission being given by the court. and having regard to the public interest, the interests of
the administration of iustice and the need to prevent the abuse of legal Processes.

Clause 40
47. NCCS proposed inserting a new sub-section (6) to require that a search involving a child is

conducted in a manner that upholds the dignity and privacy of the child in accordance with
Article 53 of the Constitution and in the presence of an appropriate adult in line with section

220 of the Children Act, Cap l4l.

Committee Observation
48. The Committee observed that sections 220 and 253 of the Children Act sufficiently

guaranrees the right of a child in conflict with the law including the mode of carrying out a

search on a child.

Clause 42
49. FIDA-K proposed amending the proposal to directly address structural discrimination against

women's land and property rights in fulfilment of the State's mandate under the Convention

on the Elimination of All Forms of Discrimination against Women (CEDAVV) and the Maputo

Protocol.

Committee Observation
50. The Committee observed that the section deals with forfeiture of recognizance and the

amendment seeks to allow for sale of both moveable and immoveable properry belonging to
a person bound by the recognizance which has been forfeited and the penalty ordered by the

court is not paid. Therefore, addressing the structural discrimination against women's land

and properry may be covered sufficiently in statutes that promote and protect the right to

ProPerty.
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Clause 49
51. The State Department for Correctional Services proposed inserting new subsections to

enhance operational efficiency, protect constitutional righs and enhance coordination

between the Judiciary, rhe National Police Service, mental health facilities and the Kenya

Prisons Service.

52. The State Depanment for lnternal Security and National Administration proposed an

amendment to provide for appeal against a finding on the fitness ofan accused Person to stand

trial on account of mental illness. Furthermore, the State Department proposed allowing the

family of an accused person the opportunity to avail their own medical doctor to determine

the issue of fitness to stand trial. This would promote fairness and confidence in the

administration of iustice.

53. NIS noted that the prohibition of a report of the evidence or court decisions regarding a

person found unfit to stand trial until conclusion of the trial may contravene Articles 33 and

34 of the Constirurion on the freedom of expression and freedom of the media. While
protecting the privacy and mental health status of an accused person is legitimate under

Article 31, a criminal penalry that lacks an exception for open-court iudicial rePorting where

the identiry of the vulnerable person is merely redacted may offend the Constitution. Hence,

NIS proposed introducing exceptions for open court judicial rePorting that redacts the

identity of the vulnerable individual.

54. ODPP proposed maintaining section 162( l), (2) and (3) as currently exists in the Criminal

Procedure Code, Cap. 75 because they already adequately address legal issues of suspects

with mental illness. ODPP also proposed deleting section 162(4) and (5) as the provisions

were declared unconstirutional in Kimoru ond l7 Others v Attorney Generol ond Another.

55. ln addition, ODPP proposed deleting the proposed section 162(7) because, as drafted, it
would be unconstitutional in so far as the trial proceeds with an accused Person who does

not comprehend the proceedings. ODPP further proposed deleting the proposed section

162( l0) on the premise rhat the Criminal Procedure Code, Cap. 75 being a procedural stiltute

cannot prescribe offences.

56. KNCHR proposed rhe inclusion of a new provision to require the court to adopt the

minimum necessary restrictions compatible with the safety and health of an accused Person
in accordance with the Mental Health Act, Cap. 248 where an accused Person is found unfit

to stand trial under section 162.

57. Similarly, Kituo cha Sheria proposed including additional safeguards to ensure periodic iudicial
review, protection against indefinite detention and enhanced procedural fairness.

Committee Observation
58. The Committee observed that the detaining of persons facing criminal trials or having been

tried and special findings made that they were 'guilty but insane' in prisons at the President's
pleasure pursuant to sections 162 (4\ and (5), 166 (2), (3), (4), (5), (6) and (7) and 167 (l) (a),

(b), (2), (3) and (4) of the Criminal Procedure Code or under any other law constituted a

rhreat to the doctrine of separation of powers and the independence of the Judiciary' An

accused who was found to be unfit to stand trial or to continue ParticiPating in a criminal trial

due to mental challenges or an accused who was tried and convicted of a criminal offence,
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but was found insane at the time of committing the crime was a person with disability and

ought to be accorded the necessan/ protection and assistance required under the

Constitution and the law.

Clauses 49 and 50
59. NCCS proposed a new provision on the factors to consider where a question of fitness to

stand trial involves a child in line with sections 227 and 228 of the Children Acq Cap. I 4 I .

60. FIDA-K proposed amending the proposals to introduce a timeframe of six months within

which an order for institutionalization should be sublect to automatic ludicial review and that

the court should order that the medical assessment be gender responsive and trauma-

informed, taking into account the full consideration any history of domestic violence, abuse

or psychosocial factors affecting the accused Person.

Committee Observation
6 I . The Committee observed that the amendment seeks to align the provision on the defence of

mental incapaciry with the doctrine of separation of powers and the independence of the

Judiciary as well as accord the accused person who was suffering from mental illness at the

time of commission of the offence with necessary protection and assistance required under

the Constitution and the law.

67
Clause 50
The State Department for Correctional Services proposed amendments to specifr the factors

that the court should consider when determining the appropriate placement of an accused

person, to reguire the medical oficer in charge of a mental health facility to submit periodic

reports every six months on the patient's condition and suitabiliry for continued treatment

or discharge and require rhe court to notiry the Kenya Prisons Service immediately where an

order affects a person already committed to prison custody. This would enhance iudicial
oversight, protect constitutional rights and facilitate efficient correctional administration.

63. ODPP proposed amending the proposal to cure the issue of disposal of accused Persons
adjudged guilty but insane who cannot continue being imprisoned in the mental hospital

forensic wings. Furthermore, amend the proposal to provide for outpatient services where

the family of an accused person adiudged guilty but insane is willing to take them.

64. ODPP added that the proposal be amended to introduce the term 'State patient' as a legal

and medical term for a person restricted in a secure psychiatric facility by a court order
because rhey have a mental illness and cannot stand trial or were not found criminally liable

for an offence.

65. Kituo cha Sheria proposed amending the clause to expressly recognize the principle that

detention in a mental health facility should continue for as long as it remains medically

necessary.

Committee Obserryation
66. The Commirtee observed that the provision accords the accused Person who was suffering

from mental illness at the time of commission of the offence with necessary Protection and

assisrance required under the Constitution and the law. The committal is also subiect to
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Committee Observation
68. The Committee observed that the committal of an accused person, who was suffering from

menral illness at the rime of commission of the offence, to a mental health facility for treatment

offers necessary assistance required.

Clause 52
69. The State Department for lnternal Security and National Administration proposed that costs

should not be awarded in criminal proceedings. lnstead, any claim for costs should be

determined through civil proceedings arising out of the criminal matter. This is because

assessing cosrs at the criminal stage does not afford the accused the opportunity to challenge

them at an appellate court.

70. ODPP noted thar criminal proceedings under the Kenya's current constitutional dispensation

are instituted by way of filing a charge sheet before court hence, proposed amending sub-

clause (l) to align it with the Constitution.

7 I . ODPP also proposed amending sub-clause (2) to enhance the costs from Ksh. 20,000 to Ksh.

5O,OOO and from Ksh. 10,000 to Ksh. 20,000 respectively to factor in the expenses incurred

by the accused person in attending to the Prosecution and the cost of inflation.

72. Kituo cha Sheria proposed making the statutoD/ caps discretionary to Preserve iudicial
independence and to ensure that awards adequately compensate accused persons in deserving

cases.

Committee Observation
73. The Committee observed that the power of a court to order payment of costs to an accused

or private prosecutor seeks to compensate for reasonable expenses in defending or
prosecuting the criminal proceedings.

Committee Observation
75. The Committee observed that section 197 outlines the manner in which evidence is recorded

before a magistrate and the amendment seeks to align this requirement with the technological
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section 20A and 2l of the Mental Health Act which provides for the review of mental health

status of a person and discharge of a person with mental illness who has recovered.

Clauses 50 and 5l
67. KNCHR proposed an amendment to include an explicit proviso to section 166(5) that such

committal be exclusive to a designated mental health facility and should operate under the

safeguards of the Mental Health Act, Cap. 248. This would prevent persons found not guilty

by reason of mental illness from being committed to ordinaD/ persons, help ensure they

received appropriate treatment and provide a clear statutory anchor.

Clause 53
74. The State Department for Correctional Services proposed further amendment to section 197

to respond to the adoption of electronic case management systems within the criminal iustice
system. Express statutory recognition of secure electronic transmission would reduce delays

in admission and release of prisoners, minimize the risk of forged warrants, improve inter-

agency coordination and enhance efficiency in sentence administration.



advancement. On electronic case management within the criminal iustice system, this has been

adopted through the Practice Directions on Electronic Case Management issued by the Chief

Justice in exercise of the powers conferred under Article 159(2) and l6l(2)(a) of the

Constitution.

Clause 54
76. KNCHR proposed the introduction of a new provision to include a general obligation that

courts should ensure the provision of competent interpretation and necessary procedural

accommodations so that accused persons, victims and witnesses, including persons with

disabilities and those who do not understand Kiswahili or English can effectively follow and

participate in proceedings.

77. Kituo cha Sheria proposed amending the provision to expressly Preserve the right to
interpretation where necessarY.

Committee Observation
78. The Committee observed that Article 50(3) places an obligation on the State through the

courts to ensure that the information given to an accused person is in a language that the

accused person understands.

Clause 58
79. The State Department for Internal Security and National Administration proposed deletion

of the provision to the extent that it could inflict more severe punishment on children

conrrary to the Children Act, Cap. l4l which promotes the best interests of children.

80. Kituo cha Sheria proposed that committal decisions be accompanied by written reasons to
promote transparency and facilitate review.

Committee Observation
8l. The Committee observed that there may be need to re-look at the provisions on section 22 I

of the Criminal Procedure Code that refers to the procedure of a court, having convicted a

person, commits the person to a higher couft for the purpose of sentencing. This is because

the current classification of our magistrates court does not create different sentencing

jurisdictions for each rank of magistrates courts.

Clause 6l
82. Kituo cha Sheria proposed using terminology that reflects the rights-based language adopted

throughout the Bill.

Committee Observation
83. The Committee observed thar there is need to re-draft the provision to adopt the human-

rights friendly language with respect to an accused person being treated as a person of

unsound mind for refusing to plead.

Clause 75
84. ODPP proposed amending sub-clause (2) to remove the words 'presiding' and 'head of station'

because in practice, any magistrate can refer a matter to the High Court for revision.
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Committee Observation
85. The Committee observed rhat section 5 of the Magistrates' Courts Act provides that a

magistrates' court constitutes a chief magistrate, senior principal magistrate, principal

magistrate, senior resident magistrate and resident magistrate. Therefore, the head of station,

who often is the chief magistrate, may be given supervisory powers over the magistrates

courts within the station.

Clause 80
86. The State Departmenr for lnternal Security and National Administration submitted that the

legal regime for handling forfeited goods is multifaceted and thus the proposal should be

expanded to include more statutes such as the Ethics and Anti-Corruption Act, Cap. 7H and

Proceeds of Crime and Anti-Money Laundering Act, CaP. 59A.

87. NIS noted that the blanket provision on the release of all exhibits to proprietors potentially

creates a legal mandate to return illicit substances, prohibited firearms and counterfeit
currency contrary to the State's protective mandate. Thus, NIS proposed amending the clause

to explicitly carve our exceptions for illicit, hazardous, perishable or contraband items because

such exhibits should be destroyed or disposed of in accordance with specific existing statutory
frameworks rather than returned to proprietors.

88. ODPP proposed amending section 389A of the Criminal Procedure Code, Cap. 75 to replace

the term 'Chief Registrar' with 'State' because exhibits are forfeited to the State and not the

Judiciary. Furthermore, disposal of exhibits by judicial officers may create a conflict of interest

where the Judiciary has adludicated a matter and given an order of forfeiture. ODPP added

that a separation of functions is necessary for objectiviry to be maintained and that various

satutes vest powers of disposal of forfeited exhibia to different agencies.

89. ODPP proposed deleting or amending the proviso to the new section 389C because, as

drafted, it is likely to be abused and could interfere with the trial and administration of iustice
in serious cases when exhibia are released before being produced.

Committee Observation
90. The Committee observed that where the exhibits consists of illegal goods, the law should

generally not permit their release to the accused person merely because the goods are no

longer required as evidence. The proviso in the proposed new section 389C gives the court
discretion to determine if the goods are to be released or not'

Clause 83
91. The State Department for Correctional Services proposed expanding the membership of the

Criminal Procedure Rules Committee to include the Commissioner General of Prisons or a

designated representative because the Kenya Prisons Service is a principal criminal iustice
institution responsible for implementing court orders to provide exPertise necessary for
developing practical procedural rules. The State Department further proposed empowering
the Committee to prescribe standard forms including warrants of commitment, release

warrants and sentence computation forms, to promote uniformity, reduce errors in sentence

administration, facilitate interoperabiliq/ among criminal iustice agencies and improve

efficiency of prison operations.
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92. NIS noted the need to specify the scope, functions and powers of the Rules Committee.

Additionally, NIS proposed amending the Bill or introducing a clause in the Bill to denote to

the Chief Justice the power to provide for the Rules Committee's procedure including the

meetinSs, funds and tenure of Committee members.

93. ODPP proposed the deletion of the proposed section 395(2) of the Criminal Procedure

Code, Cap. 75.

94

95

Noting rhat rhe Agency is a member of the NCAJ and closely collaborates and coordinates

with ihe proposed membership of the Criminal Procedure Rules Committee in the

administraiion of iustice, WPA proposed including representation from the Agency in the

Committee to advance the law reform agenda to ensure measures and strategies on the

covert operations and activities of the Agency are upheld throughout including the

investigative stage, trial stage and Post-testimony states.

Noting their importance and relevance to the development, review and implementation of

laws and procedures governing the administration of criminal iustice, KLRC proposed

amending the membership of the Criminal Procedure Rules Committee to include

represenratives of the Kenya Law Reform Commission and of the National Legal Aid Service.

This would strentthen the rechnical and institutional composition of the Criminal Procedure

Rules Committee, broaden the expertise available to it, and enhance the quality, inclusiveness

and practical effectiveness of the Rules to be developed.

96. FIDA-K proposed expanding the membership of the Criminal Procedure Rules Committee to

include women's righs organizations, psychologists and disability organizations in line with

Article 27 of the Constirution which mandates the State to address historical marginalization

and discrimination.

Committee Observation
97. The Committee observed that a criminal procedure rules committee would provide a

srructured mechanism for developing and reviewing rules that facilitate the effective

implementation of criminal procedure. The membership of such a committee should strive to
accommodate all actors in the criminal iustice sector.

3.2.3 Submissions on New Proposals
Section 2

98. ODPP proposed amending the definition of 'prosecutor' to align with the definition contained

in the ODPP Act, Cap. 68.

Committee Observation
99. The Committee observed that there may need to align the definition of "prosecutor" with

the Office of Director of Public Prosecutions Act'

Section l23A
IOO.WPA proposed amending section l23A( l) to align with the Bail and Bond Policy,20 l5 and

provide for exceptions to the right to bail and bond by expressly incorporating witness safety

into bail considerations. This would be in line with ludicial decisions where courts have denied

and or cancelled bail and bond to accused persons based on the interference, threats and
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intimidations to protected witnesses and their related persons as was in held in Republic v
Nyomai ond I I Others (Criminol Cose No. 25 of 2020) [2022] KEHC 10376 (KLR)-

Committee Observation
l0l.The Committee observed that the WPA has the discretion to request the Court to implement

protection measures during bail and bond hearings.
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Section l37O
l02.ODPP proposed replacing the 'Attorney-General' with the 'Director of Public Prosecutions'

because only the DPP, not the AG, has the mandate to operationalize the provisions under

Part lV of the Criminal Procedure Code, Cap 75 relating to criminal investigations place of

trial.

Committee Observation
l03.The Committee observed that section l37O provides that the Attorney-General may make

rules for the provisions on plea agreement which shall apply with modifications to
prosecurions. Therefore, the appropriate authority to make these rules should be given to
the DPP.

Section 163

l04.ln line with the proposed amendments to section 162, ODPP proposed amending section 163

of the CPC, Cap 75 ro retain the DPP's powers on decision regarding whether proceedings

against someone continue or otherwise in accordance with Article 157 of the Constitution.

Committee Observation
l05.The Commicee observed rhat the Bill does not contain affect the Powers of the DPP under

section 163.

Section 206
I06.ODPP proposed amending section 206(l)to align with Article 50(2)(0 of the Constitution to

allow the prosecution and court to proceed in absentia due to deliberate absence by an

accused person. This balances the rights of the victim to have a fair hearing as well.

Committee Observation
l07.The Commitree observed that under Article 50(2X0 of the Constitution, an accused Person

has rhe right to be present when being tried, unless the conduct of the accused makes it

impossible for the trial to proceed. The provision allows the proceedings to continue on the

absence of an accused person unless the accused Person is charged with a felony.

Section 394
IOS.ODPP proposed substituting'Minister'with Judiciary and ODPP'in section 394 of the

Criminal Procedure Code, Cap. 75. ln ODPP's view, the mandate to make rules regarding

criminal procedure are that of the Judiciary and DPP.

Committee Observation
l09.The Committee observed that section 394 provides for the Payment of reasonable exPenses

of a complainant or witness attending court for the purposes of an inquiry, trial or other

proceedings subject ro rules made by the Minister. The existing Criminal Procedure

(Remuneration of Witnesses and Assessors) Rules were made under this provision. Given

that the Code does nor define the term "Minister" and the fact that the justification of the

payment of expenses incurred by a complainant or witness is to promote access to iustice'
the proposed Criminal Procedure Rules Commicee may be bestowed with this Power.

General proposals
I I O. NCCS proposed amending the proposal to expressly provide that matters relating to children

be handled by the specialized Children's Court in line with the Children Act, CaP. I 4 I .
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Committee Observation
I I l.The Committee observed thatsection 8 of the Children Act, Cap. l4l sufficientlySuarantees

the best interests of the child by requiring all judicial and administrative institutions to treat
the interests of the child as the first and paramount consideration when exercising any Powers
conferred to them under any written law to the extent consistent with adopting a course of
action that safeguards and promotes the rights and welfare of the child.

I l2.The Judiciary proposed establishing a Sentencing Council to promote greater awareness and

consistency in sentencing and bail/bond decisions whilst safeguarding ludicial independence.

This would also address sentencing disparities across courts, an issue that Persists in Kenya

despite the 2015 Sentencing Policy.

I l3.Katiba lnstitute and Reprieve UK submitted that the absence of explicit legislative provisions

on sentencing undermines legal certainq/ and consistency. Hence, proposed codifying

resenrencing procedures to harmonize judicial practice, provide clarity, enhance efficiency,

and ensure compliance with constitutional and human rights standards. This would also

strengthen the legitimacy, operationalization and enforceability of the Sentencing Policy

Guidelines, 2023.
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Committee Observation
I l4.The Committee observed that the Constitution vests iudicial authoriq/ in courts and tribunals

which involves the power to hear and determine disputes and impose lawful sentences.

Sentencing is an integral component of the criminal lustice process which is tasked to a trial
judge or magistrate to impose. Pursuant to section 35 of theJudicial Service Act, the National

Council on Administration of Justice is the entity that is responsible for formulating policies

relating to rhe administration of justice which may include guidelines to standardise the

sentencing processes and procedures.



CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

ll5.Upon reviewing the Bill and the submissions received, the Committee made the following

observations

r) the Bill is a culmination of proposals developed over years of consultation amonS state

and non-state agencies in the criminal justice system under the stewardship of the National

Council on the Administration of Justice. The Bill therefore seeks to align the criminal

procedure with the Constitution and subsequent statutory reforms and developments in

the administration of iustice.

ll6.ln light of the foregoing, the Committee resolved to recommend to the House to aPProve

the Bill with amendments.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

I l7.The Commirtee, having considered the Criminal Procedure Code (Amendment) Bill (Notionol

Assembly Bill No. I I of 2026) and the submissions from members of the public and

stakeholders, recommends that the House approves the Bill with the amendments

contained in the Schedule of Amendments forming Chapter Six of this Report'
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CHAPTER SIX

5 SCHEDULE OF AMENDMENTS

I l8.ln view of the observations made, the Committee proposed the following amendments to the

Bill:

CLAUSE 2

THAT Clause 2 of the Bill be amended in paragraph (c) by inserting the following new

definitions-
"menral health faciliry" has the meaning assigned to it under section 2 of the Mental

Health Act;
"mental health practitioner" has the meaning assigned to it under section 2 of the

Mental Health Act;

Justification: To words are central to the operation of the proposed new sections l62and
166 on fitness to stand trial and special finding of not guilty.

CLAUSE 49

THAT Clause 49 of the Bill be amended by deleting subclause (7) in the proposed new

section 162.

Justification: lt would be unconstitutional for a trial to proceed with an accused person who

does not comprehend the proceedings.

CLAUSE 52

THAT Clause 52 of the Bill be amended in paragraph (b) by deleting the proposed new

subsection (2) and substituting therefor the following new subsection-
(2) A iudge of the High Court or a magistrate who acquits or discharges a Person

accused of an offence may, if the prosecution for the offence was originally instituted by a

private prosecutor, order the private Prosecutor to Pay to the accused person such

reasonable costs as the iudge or magistrate may deem fit:
Provided that-

(a) the costs shall not exceed fifty thousand shillings in the High Court or twenty thousand

shillings in the case of an acquittal or discharge by a magistrates' court; and

(b) no such order shall be made if the iudge or magistrate considers that the private

prosecutor had reasonable grounds for making his or her complaint.

Justilication: To align it with the provision on institution of prosecution with the

Constitution and to factor in the expenses incurred by the accused person in attending to the

prosecution and the cost of inflation.

THAT the Bill be amended by deleting Clause 58 and substituting therefor the following new

Clause-
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CLAUSE 58



CLAUSE 75

THAT the Bill be amended by deleting Clause 75 and substitutinS therefor the following new

C lause-

Repeal of section
221 of Cap.75.

58. The principal Act is amended by repealing section 22 I

Justification: This amendment seeks to insert the missing proposed new subsection (l) and

clarifr the power of examination of records of magistrates' courts.

CLAUSE 80

THAT Clause 80 of the Bill be amended in the proposed new section 3898 by deleting the

words "Chief Registrar" and substituting therefor the word "State".

Justification: Various statutes vest powers of disposal of forfeited exhibits to different

agencies.

CLAUSE 82

THAT Clause 82 of the Bill be amended by the words "Cabinet SecretaD/" and substituting

therefor the words "Criminal Procedure Rules Committee".

Justification: Given that the Code does not define the term "Cabinet Secretary" and that
the justification of the payment of expenses incurred by a complainant or witness is to
promote access to justice, the proposed Criminal Procedure Rules Committee may be

bestowed with the power of making the rules on Payment of the expenses.
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Justification: The current classification of our magistrates' court does not create different

sentencing jurisdictions for each rank of magistrates' courts'

Repeal and 75. The principal Act be amended by deleting section 363
reolacement of
."10"" iei"rc"r.zi. and substituting therefor the following new section-

Examination of records of 363. (l) The head of station of a
matistrates' courts bY head

of starion. magistrates' court may call for and examine the
record of any criminal proceedings of a magistrate
court for the purPose of satisfying themselves as to
the legaliry, correctness or propriety of any finding,

sentence or order recorded or passed and as to che

regularity of the proceedings.
(2) lf the head of court sation acting

under subsection (l) considers that a finding'
sentence or order of the magistrates' court is illegal

or improper or that the proceedints were irregular,
it shall forward the record with it's remarks thereon
to the High Court.



NEW CLAUSES

THAT the Bill be amended by inserting the following new Clause immediately after Clause

43-

Amendment of 43A. Section l37O of the principal Act is amended by
section l37O of Cao.

deleting the words "Attorney-General" and substituting therefor the
following words "Director of Public Prosecution".

Justification: The section provides that the Attorney-General may make rules for the

provisions on plea agreement which shall apply with modifications to prosecutions. Therefore,

the appropriate authoriq/ to make these rules should be given to the DPP'

Report of the Deportmentol Commiftee on Justrce ond Legol Affoirs on its Considerotion of the

Criminol Procedure Code (Amendment) Nll (No onal Assembly &ll No. I I of 2026)
Page 25 of 25
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REPUBI,IC OF NYA

THE NATIONAL ASSEMBLY
I]1II PARLIAMENT - 5 SESSION.2O26

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION OF THE COMMITTEE REPORT ON ITS CONSIDERATION OF
THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL,2026

(NATTONAL ASSEMBLY BrLL NO.ll OF 2026)

aflirm our approval and confirm its accuracy, validity and authenticity

l. Hon. Murugara George Gitonga, CBS, MP - Chairperson
a,tL-1

dla2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chair

3. Hon. Gladys Boss, MGH, MP

4. Hon. Farah Maalim, EGH, MP

5. Hon. Silvanus Osoro Onyiego, CBS, MP

7. Hon. Timothy Wanyonyi Wetangula, CBS, MP

8. Hon. (Dr.) Otiende Amollo, SC, EBS, MP

9. Hon. Michael Mwangi Muchira, MP

10. Hon. Aden Daud, EBS, MP

I l. Hon. John Okwisia Makali, MP

12. Hon. Stephen M. Mogaka, MP

13. Hon. Timothy Kipchumba Toroitich, MP

14. Hon. Harold Kimuge Kipchumba, MP
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15. Hon. CPA Suleka Hulbale Harun, MP

We, the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on its Consideration of the

Criminal Procedure Code (Amendment) Bill (National Assembly Bill No. ll of 2026)

Sponsored by the Hon. George Gitonga Murugara, CBS, MP and aflixed our signatures to

6. Hon. Tom Joseph Francis Kajwang', CBS, MP
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - FIFTH SESSION.2026

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 49TH SITTTNG OF THE DEPARTMENTAL COMMITTEE
oN JUSTTCE AND LEGAL AFFAIRS, HELD AT THE COMMITTEE ROOM 21,

FIFTH FLOOR, BUNGE TOWER, PARLIAMENT BUILDINGS ON
THURSDAY, 20rH AUGUST 2026 AT l0:00 A.M.

PRESENT
l. Hon. Murugara George Gitonga, CBS, MP - Chairperson
)-. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson
3. Hon. Francis Kaiwang' Tom Joseph, CBS, MP

4. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

5. Hon. Aden Daud, EBS, MP

6. Hon. Muchira Michael Mwangi, YIP 'vittuolly
7 . Hon. Makali John Okwisia, YIP ' virtuolly

8. Hon. Toroitich Timothy Kipchumba, MP

9. Hon. Harold Kimuge, MP

ABSENT WITH APOLOGIES
l. Hon. Gladys Boss, MGH, MP

2. Hon. Maalim Farah, EGH, MP

3. Hon. Onyiego Silvanus Osoro, CBS, MP

4. Hon. Timothy Wanyonyi Wetangula, MP

5. Hon. Mogaka Stephen M. MP

6. Hon. CPA Sulekha Hulbale Harun, MP

SECRETARIAT
l. Mr. Ahmed Salim - Clerk Assistant l/ Head of the Secretariat

2. Mr. Abdirahim Omar - Fiscal Analyst I

3. Mr. Samuel Waniiru - Clerk Assistant lll
4. Mr. Abdikafar Abdi - Clerk Assistant lll
5. Mr. lsaac Nabiswa - Legal Counsel I

6. Ms. Esther Mbatha - Public Communication Assistant

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Consideration and adoption of the draft report on the Criminal Procedure Code

(Amendment) Bill (National Assembly Bill No. I I of 2026) by the Hon. George Gitonga

Murugara, CBS, MP
5. Consideration and adoption of the draft report on the Penal Code (Amendment) Bill

(National Assembly Bill No. 12 of 20716) by the Hon. George Gitonga Murugara, CBS,

MP
6. Any Other Business

7. Adjournment / Date of the Next Meeting

glact



I.1lN. NO. DDC/ILAC/72212026: PRELIMINARIES
The Meeting was called to order at thirteen minutes past ten o'clock with a Prayer by the
Chairperson. The agenda of the Siaing was adopted, having been proposed by Hon. Harold
Kimuge, MP and seconded by Hon. Francis Kaiwang' Tom Joseph, CBS, MP.

Minutes of the 47s Sitting held on 136 August 2025 were adopted as a true reflection of the
proceedings, having been proposed by Hon. Toroitich Timothy Kipchumba, MP and seconded
by Hon. Muchira Michael Mwangi, MP.

Minutes of the 486 Sitting held on I 86 August 2026 were adopted as a true reflection of the
proceedings, having been proposed by Hon. Harold Kimuge, MP and seconded by Hon. Francis

Kajwang' Tom Joseph, CBS, MP.

MlN. NO. DDC4LAC/224I2026: CONSIDERATION AND ADOPTION qE
THE DRAFT R PORTON litE

PROCEDURE E

(AMENDMENT) BILL (NATlolilA!
ASSEMBLY BILL NO iloF2 076) RY

The Bill sought to align the criminal procedure with the Constitution and subsequent statutory
reforms and developments in the administration of iustice.

The Committee, having considered the Criminal Procedure Code (Amendment) Bill (National
Assembly Bill No. I I of 2026) and the submissions from members of the public and

stakeholders, resolved to recommend that the House approves the Bill with the amendments
contained in the Schedule of Amendments forming Chapter Six of the Report on the Bill.

Adoption of the Report
The Report on the Criminal Procedure Code (Amendment) Bill (National Assembly Bill No.
I I of 2026) was adopted, having been proposed by Hon. Francis Kalwang'Tom Joseph, CBS,

MP and seconded by Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP.

The Committee noted that the amendments proposed to the Penal Code seek to:
i. remove the sublection of children sentenced in lieu of death penalty from detention

at the President's pleasure;

1[acZ

MIN. NO. DDC[LAC/223/2026: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

THE HON. GEORGE GITON-GA
IIUAUGABA.CES-I{P

The Committee, having considered the draft rcport on the Bill, observed that the Bill was a
culmination of proposals developed over years of consultation among state and non-state
agencies in the criminal iustice system under the stewardship of the National Council on the
Administration of Justice (NCAJ).

MlN. NO. DDC[LAC/225/2026: coNSIDERATION AND ADOPTION OF
THE DRAFT REPORT ON THE PENAL
coDE (AMENpMENT) BILL
(NATTONALASSEMBLY BILL NO. !2 OF
2026) BY THE HON. GEORGE
GITONGA MURUGARA, CBS, MP

The Committee, having considered the draft report on the Bill, observed that the
comprehensive amendments proposed to the Penal Code are informed by the need to align

the penal law with the provisions of the Constitution and ensure provisions remain relevant
and effective in addressing the evolving Kenyan society.



.
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shift the burden of proof for the offences of incitement to violence and disobedience

from an accused person to the Prosecution;
repeal offences which are civil in nature and offences that are sufficiently provided for
under other statutes;
repeal detention under the Detention Camps Act as a mode of punishment;

amend provisions relating to the mandatory death penalty in compliance with decisions

of the Court; and
address the ambiguity in the offences of simple robbery and robbery with violence.

The Committee, having considered the Penal Code (Amendment) Bill (National Assembly Bill

No. l2 of 2026) and the submissions from members of the public and stakeholders, resolved

ro recommend that the House approves the Bill with the amendments contained in the

Schedule of Amendmens forming Chapter Six of the Report on the Bill.

Adoption of the Report
The Reporr on rhe Penal Code (Amendment) Bill (National Assembly Bill No. 12 of 2026)

was adopted, having been proposed by Hon. Mutuse Eckomas Mwengi, OGW MP and

seconded by Hon. Harold Kimuge, MP.

MlN. No. DDC4LAC/226I2026: Atl@
The Members noted the following business befc,r e the Committee:

i. The County Boundaries Bill (Senate Bill No. 6 of 2023) by Sen. Moses Kaiwang', MP.

The Committee, through the Choirmon, hoving suspended considerotro n of the Bill on the odvice of
the Auorney Generol, resolved to inform the Honouroble Speoker on the some.

ii. The Sexual Offences (Amendment) Bill (National Assembly Bill No. 50 of 2025) by

Hon. Amina Udgoon Siyad Kuno, MP.

The Committee proposed to conduct stokeholder engogement on the Bill upon resumption from the

recess, set to commence on 28b August 2026.

iii. The Law of Contract (Amendment) Bill (National Assembly Bill No. 49 of 2025) by

Hon. Aden Daud Mohamed, EBS, MP.

The Comminee is set to consider the droft repoft on Tuesdoy,256 August 2026.

iv. The Counry Governments Election Laws (Amendment) Bill (Senate Bill No. 2 of 2024)

by Senator Crystal Asige, M.P.

The Committee proposed to conduct stokeholder engogement on the Bill upon resumption from the

recess, set to commence on 286 August 2026.

v. The Certified Governance Secretaries Bill (National Assembly Bill No. 17 of 2026) by

the Leader of Maioriry Party.

Arising from the stokeholders engogement on the Bill on Thursdoy, 136 August 2026 ond noting the

concerns ond submissions mode by the Stote Corporoions Advisory Committee on whether the

instrtute should be o Stote Corporotion, ond whether bestowing the instltute with both the regulotory

responsibilitres ond those on membership welfore could creote conflia, the Commtttee advised the

Notronol Treosury, lnstltute of Cerilfied Secretories ond Stote Corporotons Advisory Committee to

hove o joint sitting ond submit o joint memorondum within one week thot consolidotes oll the proposed

omendments.

vi. The Trust Administration Bill (National Assembly Bill No. 29 of 7026) by the Leader

of Malority Party.

Committee met with tlre stokeholde rs on 5th August 2026 ond I 8th August 2026 ond resolved to

reconvene on 25h August 2026 to consider hormonised submissions from the Kenyo Revenue

Authority, Kenyo Low Reform Commrssion, Centol Bonk of Kenyo (CBK) ond the Instrtute of Cerdfied

Public Accountonts of Kenyo (ICPAK).
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vii. The Constitution of Kenya (Amendment) (No.2) Bill, 2025 (National Assembly Bill

No. 29 of 2025) by Hon. Gladys Boss, MP, the Hon. Beatrice Elachi, MP and the Hon.

Jane Kagiri MP.

Advert colling for the public to submit views on the Eill publish ed on 4th August 2026, deodline being

2'd November 2026.

viii. Statutory lnstruments (Amendment) Bill (Senate Bill No. l0 of 2024)
sponsored by the Senate Maiority Leader and Senate Minority Leader.

Advert colling for the public to submit views on the Biil published on I 8th August 2026.

is a Bill

ix. Mediation on Election Offences (Amendments) (No.2) Bill (Senate Bill No.28 of 2024.
Mediotion Committee to schedule o meeting upon resumpton from the recess, set to cornrnence on

28h August2026.

x. Sessional Paper No. 3 of 2023 on the Kenya Policy on Public Participation from C)ffice

of the Attorney-General and Department of Justice.
Commiftee to schedule o meeting upon resumption from the recess, set to commen ce on 28n August

2026, to consider the droft report

xi. Sessional Paper No. 3 of 2024 on the Power of Mercy Policy from Office of the
Attorney-General and Department of Justice

The Committee to schedule a meeting upon resumption from the recess, set to commence on 28th

August 2026, to consider the droft report

xii. Sessional Paper No. 4 of 7074 on Alternative Dispute Resolution Policy from Office
of the Attorney-General and Department of Justice

The Comminee proposed to meet the Ofice of the Attorney Generol on the some during the proposed

retreot on Budget lmplementotlon indicoted below.

xiii. Monitoring of Budget lmplementation by Ministries, Departments and Agencies under
the purview of the Committee for the Financial Year 707512026

The Committee proposed to orgonise o retreot with the A4inistries, Deportments ond Agencies during

the week commencing on 5h Oaober 2026, in lvlomboso County. The Committee to seek permission

from the Honouroble Speoker to proceed with the working retreot (S.O 186(2)).

MlN. No. DDC4LAC/227I2026: ADTOUBN!{EIII
The meeting was adiourned at eleven minutes to eleven o'clock. Next meeting to be held on
Tuesday, 25'h August 7026 at l0:00 am.

SIGNED:...
2,

DATE: .....:.....
g-o*

(CHATRPERSON: HON. MURUGARA GEORGE GITONGA, CBS, MP)
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THE NATIONALASSEMBLY
THIRTEENTH PARLIAMENT - FIFTH SESSION.2O26

D!RECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 43'd SITTTNG OF THE DEPARTMENTAL COMMITTEE
oN JUSTTCE AND LEGAL AFFAIRS, HELD AT COMMITTEE ROOM 24,

BUNGE TOWER, PARLIAMENT BUILDINGS ON THURSDAY, 2ND TULY 2026
AT 10:00 A.M.

PRESENT
L Hon. Murugara George Gitonga, CBS, MP - Chairperson
2. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

3. Hon. Toroitich Timothy Kipchumba, MP

4. Hon. Aden Daud, EBS, MP

5. Hon. Mogaka Stephen M. MP

6. Hon. Harold Kimuge, VP - virtuolly
7. Hon. CPA Suleklra Hulbale Harun, MP

ABSENT lfi/lrhl_APoLOG IES
l. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson
2. Hon. Gladys tloss, MGH, MP

3. Hon. Maalim l'arah, EGH, MP

4. Hon. Francis Kaiwang' Tom Joseph, CBS, MP

5. Hon. Onyiego Silvanus Osoro, CBS, MP

6. Hon. MakaliJohn Okwisia, MP
7. Hon. Muchira Michael Mwangi, MP

8. Hon. Timothy Wanyonyi Wetangula, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikafar Abdi
3. Mr. Samuel Waniiru
4. Mr. Walala Ronald
5. Mr. lsaac Nabiswa
6. Ms. Vivienne Ogega
7. Ms. Valentine l'oo

Clerk Assistant l/Lead Clerk
Clerk Assistant lll
Clerk Assistant lll
Senior Legal Counsel
Legal Counsel ll
Research Ofticer lll
Atuche'

fufdery
2. Mr. Ken Ogutu Legal Counsel, Judiciary

N@
3. Mr. Abdinoor Sheikh - CEO, NCCS
4. Ms. Caroline Meres - Ass. Director, NCCS

5. Ms. Maureen Nyabate- CO, NCCS
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IN.ATTENDANq.E
Kenya Low Reform Cot.,tlotssioa

l. Mr. James Nonrbi Ag. CEO, KLRC



Witness Protectlon Agency

6. Dr. Zachary Mwangi -

7. Ms. Everlyne Arisi
8. Ms. Shillah Nyambura -

FIDA-Kenyo

9. Ms. Sophie Kaibiria
10. Ms. Tracey Lichuma

CPO, Witness Protection Agency
SLO, WPA
WPA PR

FIDA- Kenya, Executive Director
FIDA- Kenya

Notionol Council on the Administrotion of lustice
I l. Dr. Mary Kamau
12. Mr. Peter Thuku
13. Ms. Merioth Ndumu

Notronol lntellgence Service

14. Mr. Nicholas Kitonga -

15. Ms. Carol Sigei

16. Mr. Edwin Mutai

Head Advisory, CAJ
LegalOfficer, NCAJ
NCAJ

Legal Counsel, NIS
Head of Legal, NIS
Legal Counsel, NIS

Office of the Attorney Generol
17. Mr. Samson Maundu Deputy Chief State Counsel

Kenvo Notionol Commission on Humon Rishts

18. Mr. Joseph Ndiku - Ag. CEO, KNCHR
19. Mr. Clement Kemboi - KNCHR

Ministrv of lnterior & Notionol Administrotion
20. Mr. Kepha Onyiso - DCSC, lnterior
2l . Mr. Opara Cedric - Legal Officer, lnterior
22. l1r. Gillian Syomhi - Attachee, lnterior

MIN. NO. DDC/ !LAC/1i5t2026: PRELIM!NARIES
The Meeting was called to order at fifteen minutes past ten o'clock. The Chairperson said the
Prayer, followed by self-introductions. The agenda of the Sitting was adopted, having been

proposed by Hon. Harold Kimuge, MP and seconded by Hon. Aden Daud, MP.

1lac2

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Meeting with Stakeholders to consider the following Bills:

(a) Criminal Procedure Code (Amendment) Bill (National Assembly Bill

No. I I of 2026) by Hon. George Murugara, MP

(b) Penal Code (Amendment) Bill (NationalAssembly Bill No. l2 of 2026)
by Hon. George Murugara, MP

5. Any Other Business

6. Adjournment / Date of the Next Meeting

MIN.NO.DDC4LAC/196/2026: CONFlRt"tfrW
PREVTOUS_slTrlNg

The agenda was deferred.



MrN. NO. pDCILAC/197/2026: CONSIDERATION OF THE NCAJ BILLS:
THE CPC (AMENDMENT) BILL.2025 &
THE PENAL CODE (AMENDMENT)
BILL.2026

Various stakeholders appeared before the Committee and submitted as follows:

(i) National Council on the Administration of Justice
NCAJ representatives appeared before the Committee and orally submitted that the Council

fully supported both Bills as published; that is, the Criminal Procedure Code (Amendment)

Bill (National Assembly Bill No. I I of 2026) by Hon. George Murugara, MP and the Penal

Code (Amendment) Bill (National Assembly Bill No. 12 of 2026) by Hon. George Murugara,

MP.

(ii) Offic of tlre Attornev General
The Office submitted that the two Bills did not raise any significant constitutional or statutory

issues rnd further affirmed their availabiliry to assist the Committee, should further legal

advice be required.

i) The Comnrtsslon on ministrative lustice
It nas submitted that the Commission unanimously resolved to fully support all proposals

corrteirrcd in both the Crirninal Procedure Code (Amendment) Bill, 2026, and the Penal Code

(Amenclment) Bill, 2026.

(iv) National lntelligence Service
On th;' n o 20
(a) llnder Clause 23 on Capital Punishment and Sentencing Discretion, they proposed to

replace the rigid phrase "shall be sentenced to death" with flexible language stating the

offender "is liable upon conviction to the death penalty or such other lawfu I sentence as

the court may determine after considering mitigating and aggravating circumstances".

(b) Under Clause 25 on Correction of Marginal Notes, they proposed to correct errors in
the marginal notes to cxplicitly reference sections 295A' 295B' 295C' and 295D.

On the Cri inol Procedure Code mendmentl Eill /Noao nol Assemblv Eill No. I I of2025l:
(a) Under Clause 8 on Search Procedures for lntersex Persons, it was proposed to expand

rhe newly introduced provision in section 27A to provide a clear legislative framework

detailing how an intersex person's physical search preference is to be ascertained and

formally recorded before a search is conducted'
(b) Under Clause 49 on Open Court Judicial Reporting Exceptions, it was proposed to

inrroduce specific legislative exceptions for open court iudicial reporting, provided that
media outlets redact the identity of any vulnerable individuals involved.

(c) Under Clause 53 on Definition of Technical Terms, it was proposed to formally introduce

a statutory definition for the term "computer" under section 2 of the principal Act.

(d) Under Clause 80 on Safeguards for the Release of Exhibits, it was proposed to modify the

rext ro explicitly carye out strict exceptions for illicig hazardous, perishable, or
contreband items. These :pecialized exhibis must be destroyed or disposed of via specific

statutoD/ frameworks instead of being returned to owners.

(e) Under Clause 83 on Delineation of Rules Committee Powers, it was proposed to outline

the explicit scope, daily functions, and statutory limitations of the Rules Committee

directly within the text.
(f) Under Clause 83 on Operational Procedures of the Rules Committee, it was proposed to

provide a distinct legal procedure governing committee meetint, funding mechanisms, and

member tenures. Alternatively, insert an express clause that officially donates the

authorit), to establish these guidelines to the Chief Justice.
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(v) Kenva Law Reform Commission
On the Criminol Procedure Code (Amendment) Bill (Notonol Assembly Bill No. I I of 2026):
(a) Under Clause 2 on lnterpretation, proposed to amend definitions of Registror of theHigh

Court and summoty triol, and formally introduce definitions for intersex person and person

with mental illness. This aligns the Code with Articles 27 and 28 of the Constitution.
(b) Under Clauses 3,4,5,6,9, 36,41, 43,44,45,55,57,63-78, & 8l -Court Nomenclature-

Proposed to universally replace "subordinote court" with "magistrate's court" to align with
Article 169 of the Constitution and the Magistrates' Courts Act.

(c) Under Clause 7 on Sentencing Options (Section I 5), proposed to delete all references to
corporal punishment (violating Article 29) and mandate that the operational period of a

suspended sentence must not exceed the term of the sentence imposed.
(d) Under Clause I on Search Framework for lntersex Persons, proposed to insert a new

Section 27A dictating that body searches must be done by an officer of the sex preferred
by the intersex person, with strict regard to human decency.

(e) Under Clauses l0 to 29 on Preventive Proceedings (Sections 43{ lA), proposed to repeal

Sections 43-6 lA completely, preventint arbitrary deprivation of personal liberty without
a criminal trial.

(f) Under Clauses 30 & 3l on Regional Administrative Units (Sections 67 & 68), proposed to
replace the archaic terms "province or district" with "counry or sub-county" to conform
with the devolved system of government.

(g) Under Clause 32 on Sexual Offences References (Section 77), proposed to substitute old
Penal Code numbers with explicig modern references to the Sexual Offences Act.

(h) Under Clause 33 on Case Transfers (Section 79), proposed to repeal and replace Section
79 to allow a magistrate to transfer a case to another competent magistrate locally,
whether evidence has been taken or not.

(i) Under Clause 35 on Judicial Oversight on Nolle Prosequi (Section 82), proposed to amend

Section 82 to legally require the permission of the court before entering a nolle prosequi,

enforcing Article 157(8) of the Constitution.

O Under Clause 40 on Search Warrants (Section I 20), proposed to insert a new subsection
forcing all court-issued search warrants to strictly follow the intersex safety rules

established under Section 27A.
(k) Under Clause 49 on Fitness to Stand Trial (Section 162), proposed to amend the text to

legally demand: (i) prompt expert psychological checks; (ii) periodic court reviews; (iii)
least-restrictive safety measures; and (iv) instant trial resumption upon recovery.

(l) Under Clause 50 on lnsaniry Defense Verdicts (Section 166), proposed to require the
courr to order treatmeng supervision, or discharge based on medical evidence and

proportionality, completely deleting automatic or indefinite state detention.
(m) Under Clause 58 on Higher Court Sentencing Committals (Section 22 I ( I )), proposed to

mandate that the committing court must record written reasons and afford the convict
an opportunity to be heard before transfer. The receiving court must also maintain

independent sentencing discretion.
(n) Under Clause 6l on Mute Accused Persons (Section 280), proposed: (a) to replace

stigmatizing terms with person-centered language; and (b) require the court to investigate
communication barriers (speech/hearing impairments) and provide accommodations
before entering a "not guilry" plea; and (c) ground decisic''ns on proper medical evidence.

(o) Under Clause 80 on Disposal of Forfeited Property (Section 389A), proposed to mandate

that all forfeited properq/ must be disposed of in strict compliance with the Public

Procurement and Asset Disposal Act to maximize transparency.
(p) Under Clause 83 on Rules Committee Composition (Section 394 & 395), proposed to

amend the clause to explicitly include legal aid providers, victims' rights experts, and

disability rights specialists to reflect a broader spectrum of justice stakeholders.

(ri) ludiciary
On the Penol Code (Amendment) Bi,, (Notionol Assemblv Bill No. l2 of 20261:
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(") Under Clause 25 on Distinction of Violence Categories, they requested that Parliament

reconstructs the text to more clearly define the exact nature and threshold of violence

separatinS the two statutory offences.

(b) On Framework for Plea Bargaining, they requested for clearer sentencing graduations for
aggravated robbery to allow prosecutors and defense lawyers to make informed choices.

(c) On Staturory Conflict in Theft Assaults (Section 298 vs. Section 2958), they noted that

Section 298 on assault with intent to steah S-year penalty shares no clear legal boundary

with the new Section 2958 on attempted robbery; assault with intent to steal using

violence. Advised the drafting team to amend Section 298 to remove overlapping elements.

(d) Under Section 295C on Dual Penalty lnconsistencies, proposed a critical rewrite of Section

295C to mandate one single, clear sentencing track.

(e) On Conflicting Attempt Provisions (Section 297 vs. Section 389), they reviewed ongoing

confusion in lower courts where Section 297 (attempted robbery rules) conflicts with
Section 389 (the general penalty code for attempts). While Section 389 strictly applies

when no specific sentence is provided elsewhere, confusion persists. Tire Judiciary
therefore recommended an immediate clariffing amendment to Section 389 to clear up

ludicial interpretations.

On the Giminol Procedure Code (Amendment) Bill (Notionol Assembly Bill No. I I of 2026):

(a) TheJudiciary proposed a new Section l5A & l58 on the Establishment of the Sentr:ncing

Council; to submit a draft rider amendment to insert Section l5A and Section l58 into

Cap 75.
(b) Under Sub-Clause l5A on Council Structure & Composition, they proposed that it be

structured as an unincorporatr-.d statutory body, chaired by a superior courc iudge
appointed by the Chief Jusrice. 

-fhe Council shall consist of one magistrate; plus, one

designated representative each from the Attorney General, DPP, lnspector-General of
Police, Commissioner General of Prisons, Probation Service, Children's Services, Law

Society of Kenya, and the Victim Protection Board. lt also includes one public university

law lecturer.
(c) Under Sub-Clause l58 on Mandate & Functions, it was proposed that the operational

objectives of the proposed Council be as follows: Promote absolute consistency in bail,

bond and sentencing decisions while safeguarding iudicial independence, Provide data on

current courr sentencing tracks and publish public info sheets, Create and publish binding

guidelines on bail, bond, and sentences while monitoring their real-world impact and

mandate full consideration of crime impacts on victims when updating local court
guidelines.

(vii) Kenya National Commission on Human Rights
On the Criminot Procedure Code (Amendment) Bill (Notonol Assembly Bill No. I I of 2026):

(a) Under Clause 8 on Mode of Searching an lntersex Person, Section 27A, KNCHR proposed

the following amendments:
i. Prohibit any physical searches initiated for the sole purpose of "verifying" or

determining an individual's sex characteristics.

ii. Mandate that highly intrusive bodily searches (including the removal of clothing) be

executed exclusively by qualified medical Practitioners.
iii. Require that all searches he conducted in strict privacy to preserve bodily integrity

and human dignity.
(b) Under Clauses I 0 to 29 on Repeal of Sections 43--6 lA, on Security for Keeping the Peace,

KNCHR fully supported the complete repeal of Sections 43-5 lA. Proposed that any

future preventive measures introduced into the Code be strictly bounded by

constitutional necessity, propordonality, and the PresumPtion of innocence.

(c) Under Clause 35 on Judicial Oversight of Nolle Prosequi (Section 82), they supported the

rule requiring the court's permission, Added a new recommendation that prosecutors be



legally required to present written reasons proving the discontinuance serves public

interest, advances justice, and avoids process abuse.

(d) Under Clause 49 on Fitness to Stand Trial (Section 162), proposed to introduce a

mandatory statutory proviso. This rule forces courts to adopt the minimum necessary

restriction compatible with the accused's safety and health, in complete harmony with the
Mental Health Act (Cap. 248).

(e) Under Clause 50 & Clause 5l on lnsanity Findings and Repeal of Section 167, they strongly
supported the shift to a court-controlled finding of "not guilty by reoson of mentol illness".

Resolved to insert a strict addition to Section 166(5): any post-verdict committals must
be exclusively to a designated mental health facility operatinS under Cap. 248 safeguards,

conrpletely banning detention in ordinary prisons.
(f) Under Clause 54 on Official Language of the Court (Section 198), they proposed to

append a general obligation clause to Section 198. This legally requires all courts to provide
competent interpretation and necessary procedural accommodations so that accused
persons, victims, and witnesses can fully follow all proceedings.

(viii) FIDA-Kenva
On the Penol Code (Amendment) Bill (Notionol Assembly Bill No. 12 of 2026):
(a) Under Clause I l, under Section l60A on Limitation of Criminal Liabiliry for Abortion,

FIDA proposed restructuring Section l60A into a two-part clause: Subsection (l) to
anchor constitutional exemptions, and a new Subsection (2) to explicitly shield registered
medical practitioners, nurses, and clinical officers from criminal prosecution or
harassment when providing safe termination of pregnancy under constitutionally
permitted criteria, fulfilling Article l4 of the Maputo Protocol.

(b) Under Clause 2, regarding Section 4 on Definitional Term of Life lmprisonment, they
propcsed to introduce an explicit public safety exception: Life imprisonment shall mean

a fixed term of 30 years, provided that for murder arising out of SGBV, femicide,
d":filemenq or sexual violence against vulnerable persons, life imprisonment shall mean

the natural life ofthe convict.
(c) Under Clauses l5-22 on Abolition of Criminal Defamation and Libel (Sections 19,+-200),

they proposed that Parliament add an explicit subsection within the bill addressing and

penalizing the prevalence of TFGBV to safeguard women's constitutional right to privacy.

u o

(a) Under Clauses 8 & 40 on Body Searches of lntersex Persons (Section 27A), proposed
the deletion of the phrase "where reasonably practicable" and substitute it with "shall be

conducted" to enforce absolute, mandatory compliance with Article 28 (Right to Dignity).
(b) Under Clause 33 regarding Section 79 on Transfer of Criminal Cases, proposed to

introduce a mandatory conditional proviso that "ln matters involving sexual violence,
domestic abuse, or children, no transfer shall occur without formrlly hearing the
complainant, and the court must provide written lustifications ensuring the transfer will
not cause prohibitive costs or re-traumatization".

(c) Under Clause 35, under Section 82 on Entry of Nolle Prosequi, proposed an explicit
amendment that "ln serious offenses such as SGBV and domestic violence, the court shall

not grant permission for a nolle prosequi unless it certifies that the victim has been fully
informed and their views are formally placed on the record, in compliance with the
Maputo Protocol".

(d) Under Clause 42, on Section l3 l(3) on Forfeiture of lmmovable Property, proposed to
introduce a mandatory protective sub-clause: Before making a forfeiture order on
immovable property, the couft must issue a mandatory notice to hear the spouse or
dependents residing on or utilizing the property.

(e) Under Clauses 49 & 50, under Sections 162 & 166 on Fitness to Stand Trial and Mental
lllness Verdicts, proposed a fixed temporal and procedural safeguard, that "Any order for
institutionalization must be subject to automatic iudicial review every 6 months, and

9[a'6



courts must order medical assessments to be strictly gender-responsive and trauma-

informed, taking a suspect's full history of domestic abuse into account".
(f) Under Clause 83, under Section 395 on Composition of the Criminal Procedure Rules

Committee, proposed to expand the committee's statutory membership to explicitly
include representatives from women's rights organizations, disability righa groups, and

professional psychologists.

(ix) Witness Protection Agency
On the Criminol Procedure Code (Amendment) Bill (Notonol Assembly Bill No. I I of 2026):

(a) Under Clause 32, proposed to amend section 77(3)by adding the following para "in the
case of the Witness Protection Act to imprisonment for a term of not less than ten years

upon conviction.
(b) Under Clause 41, new proposal on amendment of section 123A, INSERT subsection (3)

Where the court is satisfied that an accused person has threatened or interfered with a

witness, victim or protected person, the court may review, vary, suspend or cancel bail

or bond terms.
(c) Under Clause 83, proposed to insert a new paragraph, (h) the Director of the Witness

Protection Agency or an officer of the Agency nominated by the Director: and to
renumber subsequent paragraphs accordingly.

(x) Nationa! Council for Children's ' ' : ,ces
n n

(a) On Court Nomenclature and Mandatory Jrr irdictional Referrals, they proposed the
introduction of a new clause: "Notwithstanding the provisions of the Criminal Procedure

Code, where a criminal trial involves a child, such a matter shall be referred to the
Children's Court referred to under the Children Act, 2022, unless it is otherwise required
under any other Statute." This aligns proceedings with the specialized personnel,

supportive procedures, and age-appropriate language mandated by the Children Act, 2022.

(b) On Clause 40, on Child Protection Safeguards, under Section 120, they proposed to insert
a mandatory new Subsection 6: "Where the search under this section involves a child, the
search shall be conducted in a manner that upholds the dignity and privacy of a child to
accord with Article 53 of the Constitution and shall be conducted in the presence of a
parent, guardian, probation officer, [or] in the presence of an appropriate adult." This

statutory intervention matches Section 220 of the Children AcC Cap. 14l, ensuring
children are protected from unsafe or un-monitored body searches.

(c) On Clauses 49 & 50, on Child Safeguards in Assessing Fitness to Stand Trial, under
Sections 162& 166, they proposed to introduce an explicit, mandatory child rider clause.

When a question of fitness to stand trial involves a minor, the court must legally be bound

6

to
i

ii

Ascertain and officially veriff the exact ate of the child;
Ensure that the child is accompanied at every stage by a parent" guardian, probation
officer, or an appropriate adult;
Consider whether the matter is suitable for diversion in strict compliance with the

restorative justice tracks set out under SectionsT2T and 228 of the Children Act,
2072.

r

(xi) MinistrY of lnterior & ational ACministration
On the Penol Code ( Amendmentl Bill ( Notionol Assenrblv No. 12 of2026l:
(a) Under Clause 5 on Abolition of Prison Tcrms for Petty Fines and Compensation, they

proposed to ban imprisonment for failing to pay minor statuto4/ sums like Kshs. 2,500

or Kshs. 12,500. Courts must instead be directed to sentence these individuals to
Community Service Orders.

(b) Undcr Clause 25 on Restoring Sentencing Discretion for Aggravated & Attempted
Robbcry, they proposed to amend Clause 25 to declare that the I 4-year term seryes as

1ln7



a surtutory maximum penalty rather than a mandatoD/ minimum, restoring comPlete

sentencing discretion to judicial officers.

il N
(a) Under Clause 8 on Dispute Resolution in Searching lntersex Persons, they proposed to

amend the clause to dictate that if an intersex person refuses to choose, a police officer
of the rank of lnspector and above shall decide the matter. lf the suspect is unsatisfied
with this police choice, the final determination must immediately be made by a Magistrate
holding jurisdiction.

(b) Under Clause 33 on Safeguards Against DisruptedJudtmens During Case Transfers, they
proposed to insert a strict conditional rule: Where a iudgnrent is pending, the Magistrate
who has dealt with the case shall not transfer it to another court unless proper cause is

formally shown.
(c) Under Clause 49 on appeal Rights and Medical Autonomy in Mental Fitness Evaluations,

they proposed to secure a two-pronged procedural adjustment:
i. Explicitly insert a statutory right to appeal any court finding that declares an accused

fit or unfit to stand trial.
ii. Grant the accused or their family members the legal opportunity to introduce their

orvn private medical doctor to witness or participate in the state's psychiatric

evaluation.
(d) Under Clause 52 on Exclusion of Cost Awards in Private Criminal Prosecutions, they

proposed that costs should not be awarded in private criminal proceedings; any financial

claims or damages must be dealt with separately in civil sriits.
(e) Under Clause 58 on Elimination of Punitive Committals for Children, they proposed to

completely delete Section 58 to protect young individuals in conflict with the law and

mirror the spirit of the Children Act, 2022.
(f) Under Clause 80 on Multi-Faceted Legal Harmonization for Forfeited Asset Disposal, they

proposed to modifr the clause to reference other relevant frameworks, explicitly including

the Ethics and Anti-Corruption Act and the Proceeds of Crime and Anti-Money
Laundering Act.

MIN.NO.DDCILAC/198/2026: ADTOURN]'IENT
There being no other business, the meeting was adjourned at seven minutes past one o'clock.
Next meeting to be held on notice.

SIGNED: DArE: .... 13..:..S....*:.*....
(cH RSON oN. MURUGARA GEORGE GTTONGA, CBS, MP)
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THE CRIIVTINAL PROCEDURE CODE
(AMENDMENT) BILL, 202,6

A Bill for
AN ACT of Parliament to amcnd the Crimlnal

Procedure Code

ENACTED by the Parliament of Kenya as follows-
l. This Act may be cited as the Criminal procedure

Code (Amendment) Act, ?026.

2. Section 2 of the Criminal procedure Code
(hereinafter referred to as the "principat Act"), is
amended-

(a) in the definition of "Registrar of the High Court",
by deleting the words "includes a Deputy Registrar
of the High Court and a district registrar of the
High Court" and substituting therefor the words
"means the Registrar of the High Court appointed
pursuant to section l8 of the High Court
(Organization and Administration) Act":

(b) in the definition of "summary trial", by deleting
the words "subordinate court" and substituting
therefor the words "magistrate's court"; and

(c) by inserting the following new definitions in
proper alphabetical sequence -

"intersex person" means a person with a
congenital condition in which the biological sex
characteristics cannot be exclusively categorized
in the common binary of female or male due to
inherent and mixed anatomical, hormonal, gonadal
or chromosomal panerns, which could be apparent
prior to, at birth. in childhood. puberty or
adulthood:

"person with mental illness" has the meaning assigned
to it under section 2 of the Mental Health Act:

3. Section 4 of the principal Acr is amended by
deleting the words "subordinate court" and substituting
therefor the words "magistrate's court".

Shon titlc

Cep 248

Amcndmcat of
scctim 4 of Crp
73.

Amcndmcnr of
scction 2 of Cep.
75.



the words
class" and

"magistrate's

Amcndmc of
scdion 7 of Cap
75.

Amcndnrnr of
scctior 14 d Crp
75

Amcndmcut of
scctioo 15 of Crp
75.

Amcndrrnt o{
rcction 36 of Cap
75.

Rcpcel of scctior
.13 of Cap 75

(a) in subsection (l), by deleting
"subordinate court of the first
substituting therefor the words
court":

(b) by deleting subsection (2X

(c) by deleting subsection (3).

6. Section 14 of the principal Act is amended in
subsection (3 t by deleting the words "subordinate court"
and substitutine therefor the words "magistrate's coutI".

7. Section l5 of the principal Act is amended-

(a) in subsection (l) by deleting the words "corporal
punishnrent":

(b) by inserting the following new subsectiou
irnnrediately after subsection ( l) -

"(lA) The operational period under subsection (l)
shall not exceed the term of the sentence imposed."

8. The principal Act is arnended by inserting the
follorving new section immediately after section 27-

27A. Whenever it is necessary to cause an

intersex person to be searched. the search shall
where reasonably practicable be conducted by a
person of lhe sex which the intersex person shall
prefer with strict to regard to decency and in
such manner as to protect the dignity of the
intersex person.

Modc of scarching an
inlcrscx pcrson
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4. Section 5 of the principal Act is amended in
subsection (2), by deleting the words "subordinate court"
and substituting therefor the words "magistrate's court".

5. Section 7 of the principal Act is amended-

9. Section 36 of the principal Act is amended by
deleting the words "subordinate court" wherever they
appear and substituting therefor the words "nragistrate
court".

l0.The principal Act is amended by repealing section
41.

Amcndmcor rf
rcctio 5 of Crp.
75.

lnscnion of ncrv
scrtion 27A in
Cep. ?5



The Criminal Procedure Code (Amendnent) Bill.2026 29t

44

46

48

ll.The principal Act is amended by repealing section

12. The principal Act is amended by repealing section

13. The principal Act is amended by repealing section

Rcpcal of rcction
44 of Crp. 75.

Rcpcrl of rcaioo
46 dCrp.75.

45.

4',7

Rcpcrl o{ scction
41 ot Crp 75.

Rcpcrl of scction
48 of Crp. 75.

49.

50

5t

52.

53

54

55

56.

57.

58

59

16. The principal Act is amended by repealing section

l7.The principal Act is amended by repealing section

18. The principal Act is amended by repealing section

19. The principal Act is amended by repealing section

20. The principal Act is amended by repealing section

Rcpcel of scaion
50 of Cap. 75

Rcpcrl of scction
5l ofCap. 75.

Rcpcd of scctim
53 of Crp. 75.

Rcpcel of rcctiolr
54 of Cap. 75.

22.The principal Act is amended by repealing section

23.The principal Act is amended by repealing section

A.The principal Act is amended by repealing section

25.The principal Act is amended by repealing section

Rcp.al of scctioo
55 of Cap. 75.

Rcpcrl of rcction
57 of Cep. ?5.

Rcpcrl of scction
58 of Cap. 75.

Repcll of scction
59 of Crp. 75.

60

28.The principal Act is amended by repealing section

Rcpcsl of scction
60 of Cep. 75.

Rcpcal of scction
6l of Cap 75.
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14. The principal Act is amended by repealing section

15. The principal Act is amended by repealing section

Rcpcel of scction
45 of Cep. 75.

Rcpcal of scctioo
49 of Cep. 75.

RcJrcel of xction
52 of C'ep. 75.

21.The principal Act is anrended by repealing section

26. The principal Act is arnended by repealing section

27. The principal Act is amended by repealing section

Rcpcd of scction
56 of Cep. 75.

(,r
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29.The principal Act is amended by repealing section
6lA.

30. Section 67 of the principal Act is amended by
deleting the words "province or district" wherever they
appear and substituting therefor the words "county or sub-
county".

31. Section 68 of the principal Act is amended in
subsection (l ) by deleting the word "district" and
substituting therefor the word "countS/".

32. Section 77 of rhe principal Act is amended in
subsection (2) by deleting thc words "secrions 140, l4t.
145, 16 and 167 of the Penal Code (Cap. 63)" and
substituting therefore the words "sexuat Offences Act".

33. The principal Act is amended by deleting section
79 and substituting therefor rhe following new secion-

Rcpcrl of scction
6lA ofCep.75.

Amendmcnr of
rccrion 7 d Cap
75.

RcFrl end
lcplacemcnt of
rccdon 79 of C.rp
75.

Amcndmcrt of
rction 80 of Cap
75.

Amcadnrnt o(
rcctioo E2 of Crp
15.

79. A ntagistrate may transfer a case of
which the magistrate has taken cognizance to
any other magistmte with competent
jurisdiction to try that case within the local
limits of the magistrate's jurisdiction. rvhether
evidence has been taken in that case or not.

34. Section 80 of the principal Act is amended by
deleting the words "a magistrate holding a subordinate
court of the first class" and substituting therefor the words
"a nother magi strate's court rv ith competent ju risd i ction".

35. Section 82 of the principal Act is amended-

The Crininal Procedure Code (Amendment) Bill.2026

Amcndmcnr d
rcctior 6? of Crp.
?5.

Amcndncnt of
scction 68 cf Crp.
75.

Transf,cr of cascs
bctwccn magismtcs.

(a) in subsection (l) by deleting the words "may enter
a nolle prosequi, either by stating in court or by
informing the court in writing that the Repubtic
intends that the proceedings shall not continue"
and substituting therefor the words "with the
permission of the court may enter a nolle
prosequf''. and

(b) in subsection (2), by inserting rhe words "with the
pernlission of the court" immediately after the
words "nolle prosequi is".
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36. Section 87 of the principal Act is amended by
deleting the words "subordinate court" and substituting
therefor the words "magistrate's courl".

37. The principal Act is amended by repealing section
89.

38. The principal Act is amended by repealing section
90.

39. Section 105 of the principal Act is amended in
subsection (l) by deleting the words "empowercd to hold a
subordinate court of the first class" and substituting
therefor the words "with competent jurisdiction".

40. Section 120 of the principal Act is amended by
inserting the following new subsection immediately after
subsection (4) -

"(5) If that person is an intersex person, the provisions
of sections 27A shall apply."

41. Section 123 of the principal Act is amended in
subsection (3), by deleting the words "subordinate court"
and substituting therefor the words "magistrate's court".

42.Section l3l of the principal Act is amended in
subsection (3). by deleting the word "movable".

43. Section l37B of the principal Act is amended by
deleting the words "subordinate court" and substituting
therefor the words "magistrate's court".

44. Section 143 of the principal Act is amended in
subsection ( l) by delcting thc words "subordinate court"
and substituting therefor the words "magistrate's court".

45. Section 149 of the principal Act is amended in
subsection (4) by deleting the words "subordinate court"
and substituting therefor the words "magistrate's court".

46.Section 154 of the principal Act is amended in
subsection ( l) by deleting the words "magistrate
empowered to hold a subordinate court of the first class"
and substituting therefor the words "magistrate's court with
competent jurisdiction".

4T.Section 156 of the principal Act is anrended by
deleting the words "other than a magistrate empowered to

Acrndmcnt of
rcoioo &l of Cep
75.

Rcpcd of rction
89 of C.ep. 75.

Rcpcel of scction
90 o( Crp. 7S.

Amcndmcnt of
scction 105 of
Cap. 7J

Arncrdmcnt of
scction 120 of
Crp. 75.

Amcadmcnt of
scction 123 of
Crp 75.

Amcndmcnt of
scction 13l of
Cap.75.

Arcndmcnt of
scction 1378 of
Cep 75

Amcndmcnt of
scction 143 of
Cap 75.

Anrndmcnl of
scction 149 of
Cep 75.

Amcndmcnt of
scction lll of
Cep. 75.

Amcndmcnt of
rcction 156 of
Cap.75



291 The Crininal Procedure Code (Amendment) Bill,2026

hold a subordinate court of the first class" and substituting
therefor the words "with competent jurisdiction".

48. Section 157 of the principal Act is amended in
subsection ( I ) by deleting the words "magistrate
empowered to hold a subordinate court of the first class (as
the case may be)" and substituting therefor the words
"magistrate's court with conrpetent jurisdiction as the case
may be".

49. The principal Act is amended by repealing section
162 and substituting therefor the following new section-

Fitncss ro stand rrid 162. ( I ) This section shall apply where.
in the course of criminal proceedings against
an accused person, a question arises, at the
instance of the defence. the prosecution, the
court or any other person, as to whether or
not the accused person is fit to be tried.

(2) An accused person shall be deemed
to be unfit to be tried if such person is
unable. by reason of mental illness. to
understand the nature or course of the
proceedings so as to-

(a) plead to the charge:

(b) instruct a legal representative;

(c) make a proper defence: or

(d) understand the evidence.

(3) Where an accused person is before
court being tried or is to be tried, any
question as to whether or not such person is
fit to be tried shall be detennined by tlre
cotrrl,

(4) For the purposes of deterrnining
whether or not to exercise a power under
subsection (3). the courr-

(a) tbr that purpose. rnay commir an
accuscd person to a mental health
facility for a periocl of nol lnore
than lburteen rlays: and

Amcndnrcnt of
lccrioo I 57 of
Crp 75.

Rcpcal rnd
rrplaccmcnt of
scction 162 of
Cap 75.
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(b) shall direct that the accused person
concerned be examined by a

qualified mental health practitioner
in the mental health facility.

(5) Within the period of committal
authorised by the court under subsection (4),
the medical officer in charge of the mental
health facility shall report to the court on
whether, in his or her opinion, the accused
person committed under subsection (4Xa), is
a person with mental illness and is in need
of inpatient care or outpatient care or
treatrnent in a mentril hcalth facility.

(6) Where the court determines that an

accused person is unfit to be tried that court
shall adjourn the proceedings until further
order, and may-

(a) if the court is satisfied, having
considered the evidence of a

medical officer adduced pursuant to
subsection (5) and any other
evidence before it., that the accused
person is a person with mental
illness and is in need of inpatient
treatment in a mental health facility,
conrmit the accused person to a

specified mental health facility;

(b) if the court is satisfied. having
considered the evidence of a
medical officer adduced pursuant to
subsection (5) and any other
evidence before it, that the accused
person is a pcrson with mental
illness and is in need of outpatient
care or treatment in a mental health
facility, make such order as the
court may deem fit in relation to the
accused person for outpatient care
or treatment in a mental health
facility:



296 The Criminal Procedure Code (Amendment) Bill,2026

Provided that the court may
release the accused person on bail
on sufficient security being given
that the accused person will be
properly taken care of and
prevented from doing injury to
themselves or any other person. and
for securing attendance before coufl
or such other officer as the court
may appoint in that behalf; or

(c) where the court determines that the
accused person is fit to be tried, the
proceedings shall continue.

(7) Where. on the trial of an accused
person, a question arises as to whether or not
the person is fit to be tried and the court
considers it is expedient and in the interests
of the accused so to do. the court may defer
consideration of the question until any time
before opening the case for the defence and
if. before the <;uestion falls to be determined,
the court returns a verdict in favour of the
accused person or finds the accused person
not guilty, as the case may be, on the count
or each of the counts on which the accused
is being tried. the question shall not be
determined and the person shall be
acquitted.

(8) Upon a detennination having been
made by the courl that an accused person is
unfit to be tried, the court may, on
application to it in that behalf . allow
evidence to be adduced before it as to
whether or not the accused person did the
act alleged and if the court is satisfied that
there is a reasonable doubt as to whether the
accused did the act alleged, the court shall
order the accused to be discharged.

(9) Where evidence is adduced before
the court under subsection (8) but the court
decides rrot to order the accused person to be
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discharged, no persoq sha_ll pgblish a report
of the evidencc,ar decision until such time,
if any, as -

(a) the trial of the
concludes: or

accused person

(b) a decision is made not to proceed
with the trial of the person or the
trial is otherwise not proceeded
with.

(10) A person who contravenes the
provisions of subsection (9) shall be guilty
of an offence and shall be liable, on
conviction, to a fine not exceeding one
hundred thousand shillings or to
imprisonment for a term not exceeding
twelve months or to both.

50. The principal Act is amended by repealing section
166 and substituting therefor the following new section-

Rcpcll and
rcphccnrnt of
scctioo 166 of
Cep. ?5.

Special fioding of not
guilty

f66. ( I ) Where an accused person is
tried for an offence and the court finds that
the accused person committed the offence or
made the omission alleged against him or
her and, having heard evidence relating to
the mental condition of the accused person,
finds that-

(a) the accused person was a person
with mental illness at the time; and

(b) the mental illness was such that
the accused person ought not to be

held responsible for the act or
omission alleged by reason of the
fact that the accused-

(i) did not know the nature or
consequences of the act or
omission;

(ii) did not know that what the
accused person was doing was
wrong: or

-\,',$.
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(iii)was unable to refrain from
committing the act or
omission.

the court shall return a special finding
to the effect that the accused person is not
guilty by reason of inability to understand
the narure or consequences of his or her
acts or omissions.

(2) The court shall commit a person to
a specified mental health facility for a
period of lrot more than fourteen days and
dircct that during such period the person be
examined by the medical officer in charge
of the mental health facility.

(3) The court may, on application,
after consultation with the medical officer
in charge of the mental health facility,
extend the period of committal under
subsection (2), but the period or the
aggregate of the periods for which an
accused person may be committed shall not
exceed six months.

(4) Within the period of commiual
authorised by the court under subsection
(2), the medical officer in charge of the
mental health facility shall report to the
court on whether, in his or her opinion, the
accused pcrson committed under
subsection (2) has mental illness and is in
need of inpatienl care or treatment in a
mental health facility.

(5) lf the court, having considered any
report submitted to it and such other
evidence as may be adduced before it, is
satisfied that an accused person found not
guilty by reason of inability to understand
the nature or consequences of his or her
acts or omissions pursuant to subsection ( I )
has mental illness and is in need of
inpatient care or treatment in a mental
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health facility, the court shall commit that
person to a specified mental health facility.

5l.The principal Act is amended by repealing section
t67.

52. Section l7l of the principal Act is amended-

(a) in subsection (l), by deleting the words "of a

subordinate cou( of the first or second class": and

(b) by deleting subsection (2) and substituting therefor
the following new subsection-

(2) A judge of the High Court or a magistrate who
acquits or discharges a person accused of an offence may,
if the prosecution for the offence was originally instituted
on a summons or warrant issued by a court on the
application of a private prosecutor. order the private
prosecutor to pay to the accused such reasonable costs as

the judge or magistrate may deem fit:

Provided that-

(i) the costs shall not exceed twenty thousand shillings
in the High Court or ten thousand shillings in the
case of an acquittal or discharge by a magistrate's
court: and

Rspcal of scction
167 of Crp. 75.

Amcndmcnt of
scction 17l of
Crp.75.

Amcndnrnt of
scction l9l of
Cap 75.

Anrndmcnt of
scction 198 of
Crp 75.

Alrrndmcnt ol
scctioo 202 of
Cap.75.

(ii) no such order shatl beJr.a. if the judge or
@ the private prosecutor
had reasonable grounds for making his complaint.

53. Section 197 of the principal Act is amended
subsection (lXa) by inserting the word "or a compute/'
immediately after the word "typewrite/'.

54. Section 198 of the principal Act is amended by
deleting subsection (4) and substituting therefor the
following new subsection-

"(4) The language of all courts shall be
Kiswahili. English and Kenya Sign l:nguage."

55. Section 202 of the principal Act is amended by
deleting the words "subordinate court" and substituting
therefor the words "nragistrate's court".
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56. Section 205 of the principal Act is amended by
deleting subsection (3).

57. Section 219 of the principal Act is amended by
deleting the words "subordinare court" and substituting
therefor the words "magistrate's court".

58. Section 221 of rhe principal Act is amended-

(a) by deleting subsection ( l) and substituting rherefor
the following new subsection-

"(l) Where a person of not less than eighteen
years of age is convicted by a magistrate's court of
an offence which is punishable by either that court
or another magistrate court with competent
jurisdiction, and the court convicting him, after
obtaining information as to his or her clraracter and
antecedents, is of the opinion that they are such
that greater punishment should be inflicted than it
has power to inflict, that court may, instead of
dealing with him or her itself. commir him or her
in custody to the other magistrate's court with
competent urisdicti

Amcndmcnt of
rcctioo 221 of
Cap. 75.

Amcndmcnt of
rcction 277(c) of
Crp. 75.

(b) irr subsection (2). by deleting rhe words
"subordinate court of the first class" and
substituting therefor the words "magistrate's
court": and

(c) in subsection (3), by delering the words
"subordinate court of the first class" and
substituting therefor lhe words "magistrate's
court".

59. Section 275(6Xb) of the principal Act is amended
by deleting the words "(provided thar the assessors. if any.
have been discharged)".

60. Section 271 of the principal Act is amended-

(a) in paragraph (c) by deletirrg rhe words "and the
assessors": and

(b) in the proviso by deleting rhe words "and
assessors":

Amcodmcnl of
rcction 20J of
Crp. 75.

Arncndmcnl of
scctioo 219 of
Cep. 75.

Amcndmcnt of
scctioo 275(6Xb)
o{ Cep. 75.
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6l.The principal Act is amended by repealing section
280 and substituting therefor the following new section-

Rcfu.ltoplcrd. 280. lf an accused petson being anaigned
upon an information stands mute of malice, or
neither will nor by reason of infirmity can,
answer directly to the information. thc court
may enter a plea of "not guilty" on behalf of
the accused person, and plea so entered shall
have the same force and effect as if the accused
person had actually pleaded it; or else the court
shall thereupon proceed to try whether the
accused person be of sound or unsound mind,
and, if he is found of sound mind. shall
proceed with the trial. and if he is found of
unsound mind, and consequently incapable of
making his defence, shall proceed as provided
under section 166.

62. Section 334 of the printiprl Act is amended in
subsection (3) by deleting the worrls "magistrate holding
court of the first or second class" and substituting thcrcfor
the words "magistrate's court with competent jurisdiction".

63. Section 347 of the principal Act is amended in
subsection (l)(a) by deleting the words "subordinate court
of the first or second class" and substituting therefor the
words "magistrate's court".

64. Section 348 of the principal Act is amended by
deleting the words "subordinate court" and substituting
therefor the words "magistrate's court".

65. Section 348A of the principal Act is amended by
deleting the words "subordinate court" wherever they
appear and substituting therefor the words "magistrate's
court".

66. Section 350 of the principal Act is amended in
subsection (2) by deleting the words "subordinate court"
wherever they appear and substituting therefor the words
"magistrate's court".

67. Section 354 (3) of the principal Act is amended-

Rcpcal ud
rcpleccmcnl of
scction 2&) of
Crp.75.

A rncndmcnt of
sccrion 33tl of
Crp.73.

Amcndmcnt of
rcction 3{7 of
Crp. ?5.

Arncndmcnt of
ssction 3tl8 of
Cap. ?5.

Amcndmcnt of
scction 350 of
Cep. 75

Amcndmcnt of
scction JS{ of
Cap.75

Anxndmcnt of
scction 348A of
Crp. 75
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(a) in paragraph (bb), by deleting the words
"subordinate court" wherever they appear and
substituting therefor the words "magistrate's
court": and

(b) in paragraph (c), by deleting the words
"subordinate court" wherever they appear and
substituting therefor the words "nragistrate's
court".

68. Section 356 of the principal Act is amended-

(a) in subsection ( I ), by deleting
"subordinate court" wherever they
substituting therefor the words
court"; and

(b) in subsection (2). by deleting the words
"subordinate court" and substituting therefor the
words "magistrate's court".

69. Section 35? of the principal Act is amended in
subsection (l) by deleting the words "subordinate court"
wherever they appear and substituting therefor the words
"magistrate's court".

70. Section 358 of the principal Act is amended-

(a) in subsection ( l). by deleting the words
"subordinate court" 'vherever they appear and
substituting therefor the words "rnagistrate's
courl":

(b) in subsection (2). by deleting the words
"subordinate court" and substituting therefor the
words "magistrate 's court": and

(c) in subsec(ion (4). by deleting the words
"subordinate court" and substituting therefor the
words "nragislrate's court".

71. Section 359 of the principal Act is amended in
subsection (l) by deleting the words "subordinate courts"
and substituting therefor the words "rnagistrate's courts".

72. Section 360 of the principal Act is arnended by
deleting the words "subordinate court" and substituting
therefor the words "rnagistrate's court".

the words
appear and

"magistrate's

Amcndmcnt of
scclioo 356 of
Crp. 75

Amcndmcot of
scction 357 of
Cep.75.

Amcndmcnt of
scction 358 of
Cep.75.

Amcndmcnt of
scction .j60 d
Crp. 73

Amcndmcnt of
scction 359 of
Crp 75
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(a) in subsection ( I ), by deleting the words
"subordinate court" wherever they appear and
substituting therefor the words "nragistrate's
court";

(b) in subsection (2), by deleting the words
"subordinate court" wherever they appear and

substituting therefor the words "magistrate's
court":

(c) in subsection (3), by deleting the words
"subordinate court" and substituting therefor the
words "magistrate's court": and

(d) in subsection (4), by deleting the words
"subordinate court" wherever they applar and
substituting therefor the words "magi.-:trale's
court".

74. Section 362 of the principal Act is amended by
deleting the words "subordinate court" wherever they
appear and substituting therefor the words "magistrate's
courl".

75. Section 36-l of the principal Act is amended -
(a) by deleting subsection (l) and substituting therefor

the following new subsection-

(b) by deleting subsection (2) and substituting therefor
the following new subsection-

(2) lf a presiding magistrate or head of the court
station acting under subsection (l) considers that a finding.
sentence or order of the magistrate's court is illegal or
improper, or that the proceedings were irregular, it shall
forward the record with its remarks thereon to the High
Court.

76. Section 364 of the principal Act is amended-

(a) in subsection ( | ), by deleting the words
"subordinate court" wherever they appear and

substituting thercfor the words "magistrate's
court":

Amendmcnt of
scction 361 of
Cep.75.

Amcndmcnt of
rccrion 352 of
Cap 75.

Amcndmcot of
scclion .161 of
Cep.75.

Arrndmcnt of
scction 381 of
Crp 75.

73. Section 361 of the principal Act is amended-
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(a) in subsection (l), by deleting the word "Minister"
and substituting therefor the words "Cabinet
Secretary"; and

(b) in subsection (2), by deleting the word "Minister"
wherever it appears and substituting thercfor the
words "Cabinet Secretary".

80. The principal Act is amended by inserting rhe
following new sections immediately after section 3894-

Amcrdmcnt of
scctim 36,6 of
Crp. 75.

Amcndmcnt of
scctioo 386 of
Crp.75.

lnscnion of ncw
rcction 3898 in
Crp 75

ElisJrosel of forfcitcd
3oods

Cap .l I 2C

Rclcasc of crhrbrs

3898. Where. on the order of a court.
goods and other forms of property are to be
forfeited to the State, such goods and
property shall be disposed of by the Chief
Registrar in accordance with Part XIV of the
Public Procurement and Asset Disposal Act.

389C. Unless forfeited, all exhibits
produced in court shall remain the property
of their proprietors and shall. upon proof of
such proprietorship, be released to them
after judgment unless an appeal has been
preferred in which case they shall be
released after the deterrnination of the
appeal or where nrr appeal has been filed
upon expiry of the tinre allowed for filing
the appeal:

.ro-l

(b) in subsection (2), by deleting the words
"subordinate court" and substituting therefor the
words "magistrate's courl"; and

(c) in subsection (3). by deleting the words
"subordinate court" and substituting therefor the
words "magistrate's court".

77. Section 365 of the principal Act is amended by
deleting the words "subordinate court" and substituting
therefor the words "magistrate's court".

78. Section 385 of the principal Act is amended by
deleting the words "magistrate empowered to hold a
subordinate court of the first or second class" and
substituting therefor the words "magistrate's court".

79. Section 386 of the principal Acr is amended-

Amcndmcnt of
rcction 185 of
Cap. 75.
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hovided that in appropriate cases,
nothing shall prevent a court from ordering
the release of such exhibits to their
proprietors at any other stage of the trial.

81. Section 391 of the principal Act is amended by
deleting the words "subordinate court" and substiruting
therefor the words "magistrate's court".

82. Section 394 of the principal Act is amended by
deleting the word "Minister" and substituting therefor the
words "Cabinet Secretary";

83.The principal Act is amended by inserting the
following new section immediately after section 394-

395. (l) There is established a Criminal
Procedure Rules Committee consisting of-

(a) the Chief Justice. or a judge of the
Court of Appeal nominated by the
Chief Justice, who shall be the
chairperson;

(b) a judge of the High Court;

(c) two magistrates. one male and one
female and one of whom shall be
the Secretary to the Committee;

(d) tne Attorney-General or a state
counsel nominated by the Attorney-
General:

(e) the Director of Public Prosecutions
or a prosecution person nominated
by the Director of Public
Prosecutionsl

(f) the lnspector-General of Police or a

person nominated by the lnrpector-
General of Police:

(g) the Commissioner General of
Prisons or a person nominated by
the Commissioner General of
Prisons:

(h) the Chief Executive OfTicer of the
Ethics and Anti-Corruption

Arncndmcnt of
scction 391 of
Cop.75.

Amcndmcnt of
scction 394 of
Cep.75.

I nscnion of ncu
scction in Cap. 75

Criminal hoccdurc
Rulcs Conrmitlcc.
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Commission or an officer of the
Ethics and Anti{omrption
Commission nominated by the
Chief Executi ve Officer;

(i) the Secretary, Probation and
Aftercare Services or a person
nominatcd by the Secrctary;

() two advocates one male and one
female, of not less than five years'
standing nominated by the Law
Society of Kenya; and

(k) two representatives of court users
one male and one female,
nominated by the Chief Justice.

(2) Subject to the powers of the Chief
Justice under sections I78 (5), 201 ,329F,
357 and 389, the powers of the Attorney-
General under section 137O, and the powers
of the Cabinet Secretary under sections 386
and 39{, the Criminal Procedurc Rules
Committee shall have the power to make
Rules not inconsistent with this Act and,
subject thereto. to provide for any matters
relating to the procedure of criminal courts.

(3) The Chief Justice may. in
consultation with the Criminal Procedure
Rules Committee, issue practice notes or
directions to resolve procedura! difliculties
arising under this Act in order to facilitate
the attainment of the objects of this Act.
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MEMORANDUM OF OBJECTS AND REASONS

Statement of the Objects and Reasons for the Bill

The principal object of this Bill is to amend the Criminal Procedure
Code to align it with the provisions of Article 27 of the Constitution on the
right to equal treatment and freedom from discrimination; Article 28 of the
Constitution on the right to dignity; Article 29 of the Constitution on the
freedom and security of the person: Article 3l of the Constitution on the
right to privacy; Article 39 of the Constitution on the right to property;
Article 48 of the Constitution on the right of access to justice; Article 49
of the Constitution on the rights of arrested persons; Article 50 of the
Constitution on the right to fair hearing, and Article 5l of the Constitution
on the right of persons detained, held in custody or imprisoned.

The Bill further seeks to amend the Criminal Procedure Code to
review the provisions relating to the transfer of cases berween magistrates;
to define the operational period for suspended sentences; to align the
power of nolle prosequi, language of the courts anrl administrative units
with cnnstitutional provisions and to provide lbr the forfeiture of
immovable property; and disposal of forfeited 6:oods and release of
exhibits. The Bill also provides special provisions for the trial and defense
of persons with mental illness and aligns the Act with the Mental Health
Act (Carr.248). The Bill seeks to enhance procedural efficiency.
professionalism. and accountability in the protection of the rights of
arrested persons and further ensure the effective functioning of the
criminaljustice system in Kenya.

The Bill is informed by legislative reform proposals submitted to
Parliament by the National Council on the Administration of Justice.

Clause I of the Bill is the short title.

Clause 2 of the Bill seeks to amend section 2 of the principal Act in
the definition of "Registrar of the High Court" to align with the provisions
of the High Court (Organization and Administration) Act20l5 that
establishes the office of "Registrar of the High Court" and remove
reference to "district Registrar of the High Court" that no longer exist
under that Act.

The amendrnent also seeks to review the definition of "summary
trial" by deleting the reference to "subordinate court" and substituting with
the words "rnagistrate's court" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169(lXa) of the
Constitution. The proposal further seeks to introduce new definitions of
the words "person with mental illness" and intersex persons.

The Crlminal Procedure Code (Amendnent) Bill,2026
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Clauses 3 and 4 of the Bill seek to amend sections 4 and 5 of the
principal Act by deleting the reference to "subordinate court" and
substituting with the words "rnagistrate's court" to align with section 2 of
the Magistrates' Courts Act (Cap. l0) that provides for rhe definirion of
"magistrate's court" to mean a subordinate court established by Article
169( I Xa) of the Constitution.

Clause 5 of the Bill seeks to amend seetion 7 of the principal Act by
deleting any reference to "subordinate court of the first class" and
"subordinate court of the second class" and substituting with the words
"magistrate's cour1" to align with section 2 of the Magistrates' Courts Act
(Cap. l0) that provides for the definition of "magistrate's court" to mean a
subordinate court established by Article 169( I )(a) of the Constitution. The
ranks of "subordinate court of the first class" and "subordinate court of the
secontl class" do not exist under the Magistrates' Courts Act (Cap. l0).

Clause 6 of the Bill seeks to amend section 14 of the principal Act
by deleting the reference to "subordinate court" and substituting with the
words "magistrate's court" to align with section 2 of the Magistrates'
Court Act (Cap. l0) that provides for the dcfinition of "magistrate's court"
to mean a subordinate court established by Article 169(lXa) of the
Constitution.

Clause 7 of the Bill proposes to amend section 15 of the principal
Act to ensure that the term of the suspended sentence shall not exceed the
term of the sentence provided for the offence. The amendnrent further
proposes the deletion of the words "corporal punishrnent" as a nrode of
punishment. Article 29(e) of the Constitution provides for the right of a
person not to be subjected to corporal punishment.

Clause 8 of the Bil! seeks to introduce a new section 27A inro the
principal .qct to provide for the mode of searching an intersex person
which shall where reasonably practicable. be conducted by a person of the
scx which the intersex person prefers with strict regard to decency of the
intersex person. Further. the search is to be conducted in conformity with
Article 28 of the Constitution that provides for the right ro human dignity.

Clause 9 of the Bill seeks to amend sectior 36 of the principal Act to
anrend section 36 of the principal Act by deleting the reference to
"subordinate court" and substituting with the words "magistrate's court"
to align with section 2 of the Magisrrates' Courts Act (Cap. l0) thar
provides for the definition of "magistrate's court" to ntean a subordinate
court established by Article 169( | Xa) of the Constitution.

Clarrses 10-29 of the Bill propose to repeal sections 43-6lA of the
principal Act that provide for procedure to bc followed by the court in

.10E
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matters relating to security for keeping the peace and good behaviour. The
sections proposed for repeal provide for the pre-emptive arrest of a person
without the commission of an offence and obligate such a p€rson to
execute a bond, based on a suspicion that he or she is likely to commit a

crime, without the conduct of a trial to establish the person's guilt or
innocence contrary to Articles 27, 28, 39, 49, and 50(2) of the
Constitution.

Clause 30 of the Bill seeks to amend section 67 of the principal Act
by deleting reference to "province or district" and substituting with the
word "county or subcounty" to align the with the administrative units set
out in Article 6(l) of the Constitution and section 48 of the County
Governments Act, 2012 that provide for sub-counties as administrative
units.

Clause 3l of the Bill proposes to amend section 68 of the principal
Act by deleting reference to "district" arrd substituting with the word
"county" to align the with the administrative units set out in Article 6( I ) of
the Constitution.

Clause 32 of the Bill proposes to amend section 77 of the principal
Act to delete reference to sections l4O,l4l ,145,166 and 167 of the Penal
Code (Cap. 63) which were repealed by the Sexual Offences Act, 2006.
Further, the proposed amendments seek to mnke reference to the Sexual
Offences Act No. 3 of 2003 to provide tlrat all proceedings in trials
relating to the Sexual Offences Act No. 3 of 2ffi6 shall be held in private.
The amendments seek to provide for the riglrt to privacy of victims of
sexual offences in line with Article 3l of the Constitution.

Clause 33 of the Bill proposes to amend section 79 of the principal
Act that relates to the transfer of cases between Magistrates. The
amendment seeks to delete reference to "subordinate court" and
"subordinate court of the second class" and substituting with the words
"magistrate's court" to align with section 2 of the Magistrates' Courts Act
(Cap. l0) that provides for the definition of "magistrate's court" to mean a
subordinate court established by Article 169( I Xa) of the Constitution. The
rank of "subordinate court of the second class" does not exist under the
Magistrates' Courts Act (Cap. l0).

Clause 34 of the Bill proposes to amend section 80 of the principal
Act to delete reference to "a magistrate holding a subordinate court of the
first class" and substituting with the words "anolher magistrate's court
with competent jurisdiction" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169(l)(a) of the
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Constitution. The rank of "subordinate court of the first class" does not
exist under the Magistrates Courts Act (Cap. l0).

Clause 35 of the Bill proposes to amend section 80 of the principal
Act to provide that a nolle prosequi shall not be entered proceed without
the permission of the Court. Article 157(8) of the Constitution provides
that the Director of Public Prosecutions may not discontinue a prosecution
without the permission of the court.

Clausc 36 of the Bill seeks to amend section 87 of the principal Act
by deleting the reference to "subordinate court" and substituting with the
words "magistrate's court" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169(l)(a) of the
Constitution.

Clauses 37 and 38 of the Bill seeks to repeal sections 89 and 90 of
the principal Act that provide for the manner of making complaints and
drawing, of charges and the subsequent issuance of summons and warrant
of nrrest. The provisions provide that an accused person can be directly be
brought before a Magistrate, who can then draft a charge and take plea
wittxrirt the process of drafting a charge and rnaking a decision to charge is
adhsrtrd to contrary to Article 49 of the Constitution that safeguards the
right of an accused person to be informed of rhe reason for the arrest and
Article 50 of the Constitution on the righr ro rair hearing.

Clause 39 of the Bill seeks to amend section 105 of the principa! Act
[o rlelete reference to "empowered to hold a subordinate court of the first
class" and substituting with the words "with competent jurisdiction" to
align with section 2 of the Magistrates' Courts Act (Cap. l0) that provides
for the definition of "magistrate's courl" to mean a subordinate court
established by Article 169( I Xa) of the Constitution. The rank of
"subordinate court of the first class" does not exist under the Magistrates'
Courts Act (Cap. l0).

Clause 40 of the Bill seeks to amend section 120 of the principal Acr
to require a police officer or other p€rson executing, a search warrant to
conduct any searches in relation to intersex persons in a manner that gives
strict regard to decency and protects the rilghr to dignity of intersex
persons.

Clause 4l of the Bill seeks to amend section 123 of the principal Act
by deleting the reference to "subordinate court" and substituting with the
words "magistrate's court" to align with se.ction 2 of the Magislrates'
Court Act (Cap. lO) that provides for the defirrition of "magistrate's corrl"
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to mean e subordinate court established
Constitution.

by Article 169(lXa) of the

Clause 42 of the Bill seeks to amend section 13l(3) of the principal
Act to include the forfeiture of immovable property where title to the same
has been deposited to court for bail and bond purposes.

Clause 43 of the Bill seeks to amend section 137 of the principal Act
by deleting the reference to "subordinate court" and substituting with the
words "magistrate's court" to align with section 2 of the Magisrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169(lXa) of the
Constitution.

Clause 44 of the BilI seeks to amend section 143 of the principal Acr
by deleting the reference to "subordinate court" and substituting with the
words "magistrate's court" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169(l)(a) of the
Constitution.

Clause 45 of the Bill seeks to amend section 149 of the principal Act
by deleting the reference to "subordinate court" and substiruting with the
words "magistrate's court" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" to mean a subordinate court established by Article 169( lXa) of the
Constitution.

Clause 46 of the Blll seeks to amend section 154 of the principal Act
to delete reference to "magistrate empowered to hold a subordinate court
of the first class" and substituting with the words "magistrate's coun with
competent jurisdiction" to align with section 2 of the Magistrares' Courts
Act (Cap. l0) that provides for the definition of "magistrate's court" to
mean a subordinate court established by Article 169( I )(a) of the
Constitution. The rank of "subordinate court of the first class" does nor
exist under the Magistrates' Courts Act (Cap. l0).

Clause 47 of the Bill seeks to amend sectioo 156 of the principal Act
to delete reference to "other than a magistrate empowered to hold a

subordinate court of the first class" and substituting with the words "with
competent jurisdiction" to align with section 2 of the Magistrates' Courts
Act (Cap. l0) that provides for the definition of "nmgistrate's court" to
mean a subordinale court established by Article 169( l)(a) of the
Constitution. The rank of "subordinate court of the first class" does not
exist under the Magistrates' Courts Act (Cap. l0).
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Clause 48 of the Bill seeks to amend section 157 of the principal Act
to delete reference to "magistrate empowered to hold a subordinate courl
of the first class" and substituting with the words "magistrate's court with
competent jurisdiction" to align with section 2 of the Magistrates' Courts
Act (Cap. l0) that provides for the definition of "magistrate's court" to
mean a subordinate court established by Article 169(lXa) of the
Constitution. The rank of "subordinate court of the first class" does not
exist under the Magistrates' Courts Act (Cap. l0).

Clauses 49 and 50 of the Bill seek to delete and substitute sections
162 and 167 of the principal Act to provide for the procedure to be
followed while handling persons who are found to be unfit to stand to trial
and establish timelines for their treatment and periodic review of such
persons to enhance access to treatment and rchabilitation rather than
imprisonment and punishment.

Clause 51of the Bill seeks to repeal section 167 of the principal Act
ttr.rt provides for the detention of an accused person with mental illness
person at the pleasure of the President for an indeterminate period contrary
to nrticle 29 of the Constitution that provides for protects persons from
cruel. inhuman, and degrading treatment,

Clause 52 of the Bill seeks to amend section l7l of the principal Act
to delete reference to "subordinate court" or "subordinate court of the first
class or second" and substituting with the words "magistrate's court" to
align with section 2 of the Magistrates' Courts .Act (Cap. l0) that provides
for the definition of "magistrate's court" to mean a subordinate court
established by Article 169(l)(a) of the Constitution. The rank of
"subordinate coufl of the first class or second class" does not exist under
the Magistrates' Courts Act (Cap. l0).

Clause 53 of the BilI seeks to amend section l97 of the principal Act
to enable the use of computers in the taking of evidence in trials.

Clause 54 of the Bill seeks to amend section 198 of the principal Act
to provide the language of all courts to be Kiswahili. English and Kenya
Sign language to reflect the national and official languages as set out in
Article 7 of the Constitution.

Clause 55 of the Bill seeks to amend section 2O2 of the principal Act
seeks by deleting the reference to "subordinate court" and substituting
with the words "magistrate's court" to align with section 2 of rhe
Magistrates' Courts Act (Cap. l0) that provides for the definition of
"magistrate's court" to mean a subordinate court established by Article
169( I Xa) of the Constitution.
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Clause 56 of the Bill seeks to amend section 205 of the principal Act
by deleting subsection (3) that makes provision for detention of persons in
detention camps as mode of punishment. The Detention Camps Act was
repealed by the Community Service Orders Act No. l0 of 1998.

Clause 58 of the Bill seeks to arrrend section 221 of the principal Act
to delete reference to "subordinate court" or "subordinate court of the first
class or second" and substituting with the words "magistrate's court" to
align with section 2 of the Magistrates' Courts Act (Cap. l0) that provides
for the definition of "magistrate's court" to mean a subordinate court
established by Article 169(lXa) of the Constitution. The rank of
"subordinate court of the first class or second class" does not exist under
the Magisuates'Courts Act (Cap. l0).

Clauses 59 and 60 of the Bill seeks to amend sections 275 and 277
of the principal Act to delete reference to "assessors". The role of
assessors in murder trials was abolished in the Statute l-aw (Miscellaneous
Amendments) Act,2007.

Clause 6l of the Bill seeks to amend section 280 of the principal Act
to delete the provision for postponement of a trial an accused person with
mental illness and their subsequent detention at pleasure of the President
in a lunatic asylum prison or other suitable place for safe custody for an

indeterminate period which is cruel , inhuman, and degrading treatment
contrary to Article 29 of the Constitution.

Clauses 6L79 of the Bill seeks to amend sections 334, 347. 348 .

348A.350.354. 356. 357, 358,359, 360. 361. J62. 363,364.366.385 and
386 of the principal to delete reference to "subordinate courl" or
"subordinate court of the first class or second" and substituting with the
words "magistrate's court" to align with section 2 of the Magistrates'
Courts Act (Cap. l0) that provides for the definition of "magistrate's
court" ro mean a subordinate court estabtished by Article 169(lXa) of the
Constitution. The rank of "subordinate court of the first class or second
class" does not exist under the Magistrates' Courts Act (Cap. l0).

Clause 80 of the Bill seeks to insert new section 3898 and 389C in
ro the principal Act to provide for the disposal of forfeited goods to tlre
state by the Chief Registrar of the Judiciary in accordance with the Public
Procurenrent and Asset Disposal Act, 2015. The amendment further
provides for the release of exhibits, to their rightful proprietors upon proof
of such proprietorship after judgment or at any other stage of the trial
where the Coufl deems appropriate in accordance with Article 40 that
safeguards against the arbitrary deprivation of a person's property.
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Clause 8l of the Bill proposes ro an'rend secrion 39t of the principal
Act seeks by deleting the reference to "subordinate court" and substituting
with the words "magistrate's court" to align with section 2 of the
Magistrates' Courts Act (Cap. l0) that provides for the definition of
"magistrate's court" to mean a subordinate court estabtished by Article
169( lXa) of the Constitution.

Clausc 82 of the Bill proposes to amend section 394 of rhe principat
Act by deleting the reference to "Minister" and substituting with the words
"Cabinet Secretary" in Iine with the Constitution.

Clause 83 of the Bill proposes to introduce new section 395 into the
principal Act to provide to establish the Crirninal Procedure Rules
Committee that have power to nrake and review rules retated to the
procedure of criminal courts.

Statement on the delegation of legislative polvers and limitation
of fundamental rights and freedonrs

'Ihis Bill does not delegatc legislative powers nor does it limit
fundanrental rights and frer:donrs.

Statement on whether the Bill conccrns county governments

The Bill does not concet'n county governntents in terms of Article
110(l) of the Constitution as ir does nor conrain provisions thar affcct the
functions arrd powers of the county governnlents as set out in the Fourth
Schedule to the constitution. Crinrinal law and courts are firnctions of the
national government as provided in paragraphs 7(b) and 8 of Part I of tlre
Fourth Schedule to lhe Constitution.

Statement as to whether the llill is a money llill within the
meaning of Article I l4 of the Constitution

The enactment of this Bill shall not occasion additional expenditure
of public funds.

f)ated the 25th February.2026.

CEORGE GITONGA MURUGARA.
Chairperson, Deportmentul Ctnnmittee on

Justic'e and Itgal Affairs.
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Section 2 of Cap. 75 which it is proposed to amend-

2. Interpretatlon

ln this Code, unless the context otherwise requires-

"cognizable offence" means an offence for which a police officer
may, in accordance with the First Schedule or under any law for the time
being in force, arrest without warant;

"complaint" deleted by Act No. 7 of 2007, Sch.;

"drug related offencc" meanE any specified in Part V of the

Dangerous Drugs Act (Cap. 2451 and includes the possession,

manufacture, distribution or receipt of any drug of any quantity
whatsoever;

"non-cognizable offence" means an offence for which a police
officer may not arrest without warrant;

"officer in charje of a police station" includes any officer superior
in rank to an officer in charge of a police station and also includes, when
the officer in charge of the police station is absent from the station-house,
or unable from illness or other cause to perform his duties. the police
officer present at the station-house who is next in rank to that officer. and
is above the rank of constable, or, when the Inspector-General of the

National Police Service so directs. any other police officer so present;

"plea agreement" means an agreement entered into between the
prosecution and an accused person in a criminal trial in accordance with
Part IV:

"police oflicer" means a police officer or an administration police
officer;

"police statlon" means a place designated by the lnspector-General
as a police station under section 4O of the National Police Service Act,
20il.

"prosecutor" means a public prosecutor or a person permitted by the

court to conduct a prosecution under section 88 ofthe Act:

"public prosecutor" rneans the Director of Public Prosecutions. a

state counsel. a person appointed under section 85 or a person acting under

the direction of the Director of Public hosecutions;

"Registrar of the High Court" includes a Deputy Registrar of the

High Court and a district registrar of the High Court:

"summary trial" means a trial held by a subordinate court under Part

vt.
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Sectiort 4 of Cap.75 w,hich it is proposed to amend-

4. Offences under Penal Code (Cap,63)

Subject to this Code. an offence under the Penal Code (Cap. 63) may
be tried by the High court. or by a subordinate court by which the offencl
is shown in the fifth column of the First Schedule to this Code to be
triable.

Sectiott 5 oJ Cap.75 which it is proposed to amend-

5. Offences under other llrrvs

(l) An offence under any law other than the Penal Code (Cap.63)
shall, when a court is mentioned in that behalf in that law, be tried by that
court.

(2) When no courr is so mentioned. it may, subject to this Code, be
tried by the High Court, or by a subordinate courl by which the offence is
shown in the fifrh colurnn of the First Schedule to this Code to be triabte.

Section 7 of Cap.75 uhich ir is proposed to amend-

7. Sentences rvhich subordinate courts maJ, pass

( I ) A subordinate courr of the first class held by.-
(a) a chief magistrate. senior principal magisrrare. principal

magistrate or senior resident magistrate may pass any sentence
authorized by law for any offence triable by that court:

(b) a resideltt magistrate ntay pass any sentence authorized by law for
an offence under section 278.308( l) or 322 of the penat Code or
under the Sexual Offences Act.20O6.

(2) Subject to subsecrion (l). a subordinate court of the first class
may pass the following sentences in cases where they are authorized by
law-

(a) imprisonment for a term not exceeding seven years;

(b) a fine not exceeding twenty thousand shillings;

(c) repealed by Act No. 5 of 2003. s. 60.

(3) A subordinare court of the second class rnay pass the following
sentences in cases where they are aulhorized by law-

(a) imprisoluuent for a tenll not exceeding two yearsl

(b) a fine not exceeding ten rhousalrd shillings:

(c) repealed by Act No. 5 of 2001. s. (r0.
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(4) Deleted by Act No. 5 of 2003, s. 60.

(5) ln determining the extent of a court's jurisdiction under this
section to pass a sentence of imprisonment, the court shall have
jurisdiction to pass the full sentence of imprisonment provided for in this
section in addition to any term of imprisonment which may be awarded in
default of payment of a fine. costs or compensation.

Section l4 of Cap.75 w,hich it is proposed to amend-

14. Sentences in cases ofconviction ofseveral offences at one trial

(l) Subject to subsection (3), when a porson is convicted at one trial
of two or more distinct offences, the court may sentence him, for those
offences, to the several punishments prescribed therefor which the court is
competent to impose; and those punishmenls when consisting of
imprisonment shall commence the one after the expiration of the other in
the order the court may direct, unless the court directs that the

punishments shal! run concurrently.

(2) In the case of consecutive sentences, it shall not be necessary for
the court, by reason only of the aggregate punishment for the several
offences being in excess of the punishment which it is compctcnt to
impose on conviction of a single offence, to send the offender for trial
before a higher court.

(3) Except in cases to which section 7(l) applies, nothing in this
section shall authorize a subordinale court to pass, on any person at one

trial . consecutivc sentences-

(a) of imprisonment which amount in the aggregate to more than

fourteen years, or twice the amount of imprisonment which the
court, in the exercise of its ordinary jurisdiction, is competent to
inrpose. whichever is the less: or

(b) of fines which amount in the aggregate to more than tr.rrice the
amount which the court is so comp€tent to impose.

(4) For the purposes of appeal, the aggregate of consecutive
sentences imposed under this section in case of convictions for several

offences at one trial shall be deemed to be a single sentence.

Section l5 of Cap. 75 which it is proposed to amend-

15. Suspended Sentences

( I ) Any court which passes a sentence of imprisonment for a term of
not more than two years for any offence may order that the sentence shall

not take effect unless during the period specified by the court (hereinafter

called the "operational period") the offender commits another offence,
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whether that offence is punishable by imprisonment, corporal punishrnent
or by a fine.

(2) Where the offender is convicted of an offence during the
operational period the sentence for the first offence in respect of which the
offender was convicted under subsection (l ) shall thereupon take effect.

(3) Where under subsection (2) the sentence passed for the first
offence under subsection (l) takes effect the sentence passed for the
subsequent offence shall run consecutively to the sentence passed for the
first offence

Section 36 of Cap.75 which it is proposed to amend-

36. Detention of persons arrested without rvarrant

When a person has been taken into custody without a warrant for an
offence other than murder, treason, robbery with violence and attempted
robbery with violence the officer in charge of rhe potice station to which
the person has been brought may in any case and shall, if it does not
appear practicable to bring that person before an appropriate subordinate
court within twenty-four hours after he has been so taken into custody,
inquire into the case. and, unless the offence appears to the officer to be of
a serious nature, release the person on his executing a bond, with or
without sureties, for a reasonable amount to appear before a subordinate
court at a time and place to be nanred in the bond, but where a person is
retained in custody he shall be brought before a subordinate court as soon
as practicable:

Provided that an officer in charge of a potice station may release a
person arrested on suspicion on a charge of commining an offence, when,
after due police inquiry, insufficient evidence is, in his opinion, disclosed
on which to proceed with the charge.

Section 43 of Cap.75 which it is proposed to amend-

43. Security for keeping the peace

( I ) Whenever a magistrate empowered to hold a subordinate court of
the first class is informed thar a person is likely to commir a breach of the
peace or disturb the public tranquillity, or to do any wrongful act that may
probably occasion a breach of the peace or disturb the public tranquillity.
the magistrate shatl examine the informant on oath and may as hereinafter
provided require the person in respect of whom the information is laid to
show cause why he should not b€ ordered to execute a bond, with or
without sureties. for keeping the peace for such period, nor exceeding one
year, as the magistrate thinks fit.
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(2) Proc€edings shall not be taken under this section unless either the
person informed against, or the place where the breach of the peace or
disturbance is apprehended, is within the local limits of the magistrate's
jurisdiction.

(3) When a magistrate not empowered to proceed under subsection
(l) has rcason to believe that a pcrson is likely to commit a breach of the
peace or disturb the public tranquillity, or to do any wrongful act that may
probably occasion a breach of the peace or disturb the public tranquillity.
and that a breach of the peace or disturbance cannot be prevented
otherwise than by detaining the pcrson in custody, the magistrate may.
after recording his reasons, issue a walrant for his arrest (if he is not
already in custody or before the court), and may send him before a

magistrate empowered to deal with the case, with a copy of his reasons.

(4) A magistrate before whom a person is sent urder this section may
dctain that pcrson in custody until the completion of the inquiry
herei nafter prescribed.

Section 44 of Cap.75 which it is proposed to amend-

44. Security for good behaviour from persons disseminating
seditious matter

Whenever a magistrate empowered to hold a s$bordinate court of the
first class is inforrned on oath that there is within the limits of his
jurisdiction a person who, within or without those limrts, either orally or in
writing or in any other manner, disseminates. or attempts to disseminate.
or has recently disseminated, or in any way abets the dissemination of-

(a) Repealed by Act No. 5 of 2003, s. 62;

(b) matter which is likely to be dangerous to peace and good order
within Kenya or is likely to lead to the commission of an offence:
or

(c) matter concerning a judge which amourrts to libel under the Penal

Code.

the magistrate may. in the manner provided in this Code, require that
person to show cause why he should not be ordered to execute a bond.
with or without sureties, for his good behaviour for such period, not
exceeding one year, as the megistrale thinks fit.

Section 45 of Cap.75 n'hich it is proposed to amend-

45. Security for good behaviour from suspetted persons

Whenever a magistrate empowered to hold a subordinate court of the
first class is informed on oath that a person is taking precautions to
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conccal his presence within the local limits of the magis8ate's jurisdiction,
and that there is reason to believe that the pcrson is taking those
precautions with a view to committing an offenoe, the magisfate may, in
the manner hereinafter provided, require that person to ghow cause why he
should not be ordered to execute a bond, with sureties, for his good
behaviour for such period, not exceeding one yeer, as the magistrate thinks
fit.

Section 46 of Cap. 75 which it is proposed to am,end-

46. Security for good behaviour from habltual offenders

Whenever a magistrate empowercd to hold a subordinate court of the
first class is informed on oath thar a person within the local limits of his
jurisdiction-

(a) is by habit a robber, housebreaker or thiefi or

(b) is by habit a receiver of stolen prcperty, knowing it to have been
stolen; or

(c) habitually protects or harbours thieves. or aids in the concealment
or disposal of stolen property; or

(d) habitually commits or attempts to commit, or aids or abets in the
commission of, an offence punishable under Chapter XXX.
Chapter XXXIII or Chaprer XXXVI of the Penal Code; or

(e) habitually commits or anempts to commit. or aids or abets in the
commission of, offences involving a breach of the peace: or

(f) is so desperate and dangerous as to render his being at large
without security hazardous to the communityl or

(g) is a member of an unlawful society within the meaning of section
4( l) of the Societies Act (Cap. 108).

the magistrate may. in the manner hereinafter provided, require that
person to show cause why he should not be ordcrcd to execute a bond.
with sureties. for his good behaviour for such pcriod, not exceeding three
years. as the magistrate thinks fit, or why an order (hereinafter in this part
referred to as a restraction order) should not be made that he be taken to
the district in which his home is situated and be restricted to that district
during a period ofthree years:

Provided that where a magistrate is of the opinion that, having regard
to all the circumstances of the case. ir is desirable thrt the peison Ue
restricted to some other district hc may specify that the person shalt be so
restricted.

320
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Section 47 of Cap.75 which it is proposed to amend-

47. Order to be made

When a magistrate acting under section 43.section 44, section 45 or
section 46 deems it necessary to require a person to show cause, he shall
make an order in writing setting out-

(a) the substance of the information received;

(b) in the case of a restriction order, the district to which the person
concerned is to be restricted for a period of three years;

(c) in any other case-

(i) the amount of the bond to be executed;

(ii) the term for which it is to be in force; and

(iii) the number. character and class of securities, if any,
required.

Sectiott 48 of Cap.75 which it is proposed to amend-

48. Procedure in case ofpcrson prcsent in court

lf the pcrson in respect of rvhonr an order under section 47 is made
present in cc'urt. it shall be read over to him or. if he so desires, the
substance thereof shall be explained to him.

Section 49 of Ca1t.75 u'hich it is proposed to anend-
49, Suurmons or rvarrant in case of person not so present

lf the gerson in respect of whom an order is nratic' under section 47 is
not present in court. the magistrate shall issue a sumnrons requiring him to
appear. or. wl'en the person is in custody, a warrant rlirecting the officer in
whose cust()dy he is to bring hirn before the court:

Provided that, whenever it appears to the magistrate upon the report
of a police officer or upon other information (the substance of which
report or infonnation shall be recorded by the magirtrate) that there is
reason to fear the conrmission of a breach of the peace. and that a breach
of the peace cannot be prevented otherwise than by the imrnediate arrest of
the person, the magistrate lnay at any time issue a warrant for his arrest.

Sectiott 50 of Cap.75 wltich it is proposed to amend-

50. Copy of order under section 47 to accompan1' summons or
lvarrant

Every summons or warrant issued under section 49 slrall be

acconrpanied by a copy of the order nrade under section -17. and the copy
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shall be delivercd by the officer serving or executing the sumrnons or
warrant to the pcrson served with or arrested under it.

Section 5 I of Cap. 75 which it is proposed to amend-

51. Power to dispense with personal attendance

The magistrate may, if he sees suffrcient cause, dispcnse with the
personal attendance of a person called upon to show cause why he should
not be ordered to execute a bond for keeping the peacc, and may permit
him to appoar by an advocate.

Section 52 of Cap.75 which it is proposed to amend-

52.Inquiry as to truth of information

( I ) When an order under section 47 has been read or explained under
section 48 to a person present in court, or when any person appears or is
brought before a magistrate in compliance with or in execution of a
summons or warant issued under section 49, the magistrate shall proceed
to inquire into the truth of the information upon which the action has been
laken, and to take such further evidence as may rppear necessary.

(2) The inquiry shall be made, as nearly as may be practicable, in the
manner prescribed by this Code for conducting trials and recording
evidence in trials before subordinate courts.

(3) For the purposes of this section. the fact that a person comes
within the provisions of sectiolr 46 may be provcd by evidence of general
repute or otherwise.

(4) Where two or morc persons have been associated together in the
matter under inquiry they may be dealt with in the same or separate
inquiries, as the magistrate thinks just,

Section 53 of Cap. 75 which it is proposed to amcnd-

53. Order to give security

(l) lf upon an inquiry it is proved that it is necessary for keeping the
peace or maintaining good behaviour that the person in respect of whom
the inquiry is made should be made subject to a restriction order or should
exccute a bond. with or without sureties. the magistrate shall make an
order accordingly:

Provided that-
(i) no person shall be ordered to give security of a nature different

from, or of an amount larger than. or for a period longer than.
that specified in the order made under section 4?l
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(ii) the amount of a bond shall be fixed with due regard ro the
circumstances of the case and shall not be excessive;

(iii) when the person in respect of whom the inquiry is made is a

minor. the bond shall be executed only by his sureties,

(2) A person in respect of whom an order is made under this section
may appeal to the High Court. and the provisions of Part Xl (relating to
appeals) shall apply to the appeal.

Section 54 of Cap. 75 u,hich it is proposed to anrend-

54. Discharge of person informed against

lf on an inquiry under section 52 it is not proved that it is necessary
irrr ksstlrt the peace or maintaining good behaviour that the person in
r('r[)ect of whom the inquiry is made should be subject to a restriction
olderorshould execute a bond,the magistrate shall make an entry on the
record to that effect, and. if the person is in custody only for the purposes
of the inquiry, shall release him, or. if he is not in custody, shall discharge
him.

Section 55 of Atp.75 v,hich it is proposed Io amend-

55. Comntencement of period for rvhich security is r tiluired
( l) lf a person in respect of whom an order is nrade under section 47

or section 53 is. at the tinre the order is made. sentenced to or undergoing
a sentence of imprisonmenl. the period of such order shall commence on
the expiration of the sentence.

(2) ln other cases. the period shall comnrence on the date of the order
unless the magistrate, for sufficient reason. fixes a later date.

Sectiott 56 of Cap. 75 u,ltich it is proposed to ctntend-

56. Contcnts of llond

The bond to be executed by a person shall bind hinr to keep the peace
or to be of good behaviour. as the case may be, and in the latter case the
commission or attempt to cornnril or the aiding. abetting, counselling or
procuring the commission of an offence punishable with imprisonment.
wherever it may be contmitted, shall be a breach of the bond.

Section 57 of Cup. 75 whiclt it is proposed to antend-

57. Power to reject sureties

A nlagis(rate may refuse to accept a surety offered under any of the
preceding sections lf this Part on the ground that. for reasons to be

recorded by the rrtagistrate. the surety is an unfil person.
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Section 58 of Cap. 75 which it is proposed to amend-
58. Procedure on failure ofperson to give security
(l) lfa person ordered to give security does not give security on or

before the date on which the period for which security is to be given
commences, he shall, except in the case mentioned in subsection (2), be
committed to prison, or, if he is already in prison. be detained in prison
until that period expires or until within that period he gives the security to
the court or magistrate who made the order requiring it.

(2) When a person has been ordered by a magistrate to give security
for a period exceeding one year, the magistrate shall, if the person does
not give security, issue a warrant directing him to be detained in prison
pending the orders of the High Court, and the proceedings shall be laid as
soon as conveniently may be before that court.

(3) The High Court. after examining the proceedings and requiring
from the magistrate any further information or evidence which it thinki
necessary, may make such order in the case as it thinks fit.

(4) The period, if any. for which any person is imprisoned for faiture
to give security shall not exceed three years.

(5) If the security is tendered to the officer in charge of the prison, he
shall forthwith refer the matter to the court or magistrate who made the
order, and shall await the orders of the court or magistrate.

Section 59 of Cap.75 which it is proposed to amend-
59. Power to release persons imprisoned for failure to give

security

Whenever a magistrate empowercd to hold a subordinate court of the
first class is of the opinion that a person imprisoned for failing to give
security may be released without hazard to the community, the magistrate
shall make an immediate report of the case for the orders of the High
Courl. and that court may order the person to be discharged.

Section 60 of Cap. 75 which it is proposed to amend-
60. Power of High Court to cancel bond
The High Court may at any time. for sufficient reasons to be recorded

in writing. cancel any order made under section 47 or section 53.

Section 6l of Cap.75 which it is proposed rc amend-

61. Dlschargc of surities

( l) A surety for the peaceable conduct or good behaviour of another
person may ar any time apply to a magistrate empowered to hold a
subordinate court of the first class to cancel a bond executed under any of
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the preceding sections of this Part within the local limits of his
jurisdiction.

(2) On the application being made, the magistrate shall issue his
summons or wsrrant, as he thinks fit, requiring the person for whom the
surety is bound to appear or to be brought before him.

(3) When the person appears or is brought before the magistrate, the
magistrate shall cancel the bond and shall order the person to give, for the
unexpired portion of the term of the bond, frcsh security of the same
dcscription as the original security.

(4) Every such order shall for the purposes of sections 56,51,58 and
59 be deemed to be an order made under section 53.

Section 6l A of Cap.75 which it is proposed to antend-

6lA. Brtach of restricdon order

A person who. whilst subject to a restriction order, is found outside
the district named in the order without the written permission of the chief
officer of police of the district, or who fails to comply with any condition
attached to that permission, shall be guilty of an offencc and liable to
imprisonment for a term not exceeding twelve months.

Section 67 of Cap.75 v,hich it is proposed to amend-

67. Accused pcrson to be sent to district where offence committed

Where a person accused of having committed an offence within
Kenya has escaped or removed from the province or district within which
the offence was committed and is found within anothcr province or
district, the court within whose jurisdiction he is found slrall cause him to
be brought before it, and shall. unless authorized to procerd in the case,
send him in custody to the court within whose jurisdictiun the offence is
alleged to have been committed or require him to give recurity for his
surrender to that court therc to answer the charge and to tlc deslt with
according to law.

Section 68 of Cap.75 which it is proposed to amend-

68. Rcmoval ofaccused person under rvarrant

(l) Where a prson is to be sent in custody in pursuance of section
67, a warrant shall be issued by the court within whose jurisdiction he is
found. and that warant shall be sufficient authority to any person to whom
it is directed to rcceive and detain the person therein named and to carry
him and deliver hirn up to the court within whose district the offence was
comrnifted or nray be tried.



326 The Criminal Procedure Code (Amendment) Bill,2026

(2) The person to whom the warrant is directed shall execute it
according to its tenor without dclay.

Section 77 of Cap.75 which it is proposed to atnend-

77. Court to be open

(l) Subject to subsection (2), the place in which a criminal court is
held for the purpose of trying an offence shall be deemed an open court to
which the public generally may have access, so far as it can conveniently
contain them:

Provided that the presiding judge or magistrate may order at any
stage of the trial of any particular case thst the public $nerally or 8ny
particular person shall not have access to or remain in the room or
building used by the court.

(2) Notwithstanding the provisions of subsection (l), the proceedings
in the trial of any case under sections l4O, l4l, 145, 166 and 167 of the
Penal Code (Cap. 63) shall be held in private and no person shall, in
relation to such trial, publish or cause to be published by any means-

(a) any particulars calculated to lead to the identification of the
victim: or

(b) any picture of the victim.

(3) A person who contravenes the provisions of subsection (2)
commits an offence and is liable on conviction-

(a) in the case of an individual. to a fine not exceeding one hundred
thousand shillings; and

(b) in the case of a body corporate, to a fine not exceeding five
hundred thousand shillings

Section 79 of Cap.75 which it is proposed to amend-

79. Transfer of cases between magistrates

A magistrate holding a subordinate court of the first class-
(a) may transfer a case of which he has taken cognizance to any

magistrate holding a subordinate court empowered to try that case
within the Iocal limits of the first class subordinate courts'
jurisdiction; and

(b) may direct or empower a nragistrate holding a subordinate court
of the second class who has taken cognizance of a case and
whether evidence has been tnken in that case or not. to transfer it
for trial to hirnself or to any other specified magistrale within the
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local limits of his jurisdiction who is competent to try the accused
and that magistrate shall dispose of the case accordingly.

Section 80 of Cap. 75 v,hich it is proposed to amend-

80. Transfer of part-hcard cases

If in the course of any trial before a magistrate the eviiience appears
to warrant a presunrption that the case is one which should be tried by
some other magistrate, he shall stay proceedings and submit the case with
a brief report thereon to a magistrate holding a subordinate court of the
first class empowered to direct the transfer of the case under section 79.

Section 82 of Cap- 75 v,hich it is proposed to amend-

82. Porver of Director of Public Prosecutions to enter nolle
prosequi

(l) In any criminal case and at any stage thereof before verdicr or
judgment, as the case may be. the Director of Public Prosecutions may
enter a nolle prosequi. either by stating in court or by infonning the court
in writing that the Republic intends that the procdcdings shall not
continue. and thereuiron the accused shall be at once disci'arged in respect
of the charge for which the nolle prosequi is entered, arr,l if he has been
committed to prison shall be released, or if on bail his rccor:nizances shall
be discharged: but discharge of an accused person shall n,rt operate as a

bar to subsequent proceedings against him on accounr of'the same f'acrs.

(2) lf the accused is not before the court when a nolle prosequi is
entered. the registrar or clerk of the court shall forthwith cause notice in
writing of thc entry of the nolle prosegui to be given to the keeper of rhe
prison in which the accused may be detained.

Section 87 of Cap.75 which it is propo.sed to omend-

87. Withdrarval from proseculion in trials before subordinate
courts

ln a trial before a subordinate court a public prosecutor may. with the
consent of the cour-t or on the instructions of the Director of Public
Prosecutions*+, at any tirne before judgnrent is pronounced, withdraw
from the prosecution of any person.and upon withdrawal -

(a) if it is rnade before the accused person is called upon to make his
defence. he shall be discharged, but discharge of an accused
person shall not operate as a bar to subsequent proceedings
against hinr on account of the same facts:

(b) if it is made after the accused person is called upon to rnake his
clefence. he shall be acquittcd.
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( I ) Proceedings nlay be instituted either by the making of a complaint
or by the bringing before a magistrate of a person who has been arrested
without warrant.

**Powers delegated to the Solicitor-General; Deputy Public
Prosecutor; Assistant Deputy Public Prosecutor; hincipal State Counsel;
Provincial State Counsel, Central and Eastern Provinces; Provincial State
Counsel, Coast Province; Provincial State Counsel, Nyanza Province:
Provincial State Counsel, Rift Valley Province; and Provincial Sate
Counsel, Western Province. (L.N. 106/1984.)

(2) A person who believes from a rcasonable and probablc cause that
an offence has been committed by another person may make a complaint
thereof to a magistrate having jurisdiction.

(3) A complaint may be made orally or in writing. but, if made orally.
shall be reduced to writing by the magistrate, and, in either case, shall be
signed by the complainant and the magistrate.

(4) The magistrate, upon receiving a complaint, or where an accused
person who has been arrested without a warrant is brought beforc him.
shall, subject to the provisions of subsection (5), draw up or cause to be
drawn up and shall sign a formal charge containing a statement of the
offence with which the accused is charged. unless the charge is signed and
presented by a police officer.

(5) Where the magistrate is of the opinion thar a complainr or formal
charge made or presented under this section does not disclose an offence.
the magistrate shall make an order refusing to admit the complaint or
formal charge and shall record his reasons for the order.

(6) Repealed by Act No. l0 of 1983. Sch.

Section 90 of Cap.75 which it is proposed to amend-

90. lssuc of summons or warrant

(l) Upon receiving a conrplainr and having signed the charge in
accordance with section 89, the magistrate may issue either a summons or
a warrant to conrpel the attendance of the accused person before a
subordinate court having jurisdiction to try the nffence alleged to have
been committed:

Section 89 of Cap.75 which it is proposed to amend-

89. Complaint and charge
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Provided that a warrant shall not be issued in the first instance unless
the complaint has been made upon oath either by the complainant or by a
witness or witnesses.

(2) The validity of proceedings taken in pursuance of a complaint or
charge shall not be affected either by a defect in the complaint or charge or
by the fact that a sumrnons or warrant was issued without a conrplainl or
charge.

(3) A summons or warrant may be issued on a Sunday.

Sectiort 105 of Cap.75 *,hich it is proposed ro anrend-

105. Warnrnts may be directed to landholderr, etc.

( I ) A ma;:istrate empowered ro hold a subordinate court of rhe first
class may direct a tvarrant to a landholder, farmer or manager of land
within the local limits of his jurisdiction for the arrest of an escaped
convict or person who has been accused of a cognizable offence and has
eluded pursuit.

(2) The landholder. farmer or manager shall acknowledge in writing
the receipt of the rvarrant and shall execute it if the p€rson for whose arrest
it was issued is in or enters on his land or farm or the land under his
charge.

(3) When the persolr against whom the warrant is issued is arrested.
he shall be made over with the warranl to the nearesr police offlcer, who
shall cause hinr to be taken before a magislrate having jurisdiction. unless
security is taken under section 103.

Sectiott 120 of Cup. 75 u,hich it is proposed to antend-

120. Peruons in charge of closed place to allorv ingrcss and egress

( l) Whenever a building or other place liable to search is closed. a

person residing in or being iu charge of the building or place shall, on
demand of the police officer or other person executing the search warrant
and on production of the warrant. allow him free ingress thereto and
egress therefrorn and afford all reasonable facilities for a search therein.

(2) lf ingress into or egress fiorn the building or other place cannor be
so obtairred, the police officer or other person executing the search warrant
nray proceed in the manner prescribed by.section 22 or section 23.

(3) Where a person in or about the building or place is reasonably
suspected of concealirrg about his person an article for which search
shoulcl be rrrade. that person nray be searchetl.
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(4) If that person is a woman the provisions of section 27 shall be
observed.

Section 123 of Cap.75 which it is proposed to amend-

123. Bail in certain cases

(l) When a perBon, other than a person accused of murder, trcason,
robbery with violence, attempted robbery with violence and any related
offence is arrested or detained without warrant by an officer in charge of a
police station, or appears or is brought before I court, and is prepired at
any time while in the custody of that officer or at any stagc of the
proceedings before that court to give bail, that person may be admitted to
bail:

hovided that the officer or court may. instead of taking bail from the
person, release him on his executing a bond without sureties for his
appearance as provided hereafter in this Part.

(2) The amount of bail shall be fixed with due
circumstances of the case, and shall not be excessive.

regard to the

(3)'fhe High Court may in any case dircct that an accused person be
admitted to bail or that bail required by a subordinate court or police
officer be rcduced.

Section l3l of Cap.75 which it is proposed to amend-

13l. Forfeiture of rccognizance

(l) Whenever it is proved to the satisfaction of a court by which a
recognizance under this Code has been taken, or, when the recognizance is
for appearance before a court, to the satisfaction of that court, that the
recognizance has been forfeited. the courl shall record the grounds of
proof. and may call upon any person bound by the recognizance to pay the
penalty thereof, or to show cause why it should not be paid.

(2) lf sufficient cause is not shown and the penalty is not paid, the
court may proceed to rccover it by issuing a warrant for the attachment
and sale of the movable property belonging ro that person, or his estate if
hc is dead.

(3) A warrant may be executed within the local timits of the
jurisdiction of the court which issued it: and it shall authorize the
attachment and sale of the movable property bclonging to the persol
without those limits, when endorsed by a magistrate within the tocal limits
of whose jurisdiction the property is found.
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(a) lf the pcnalty is not paid and cannot be recovered by attachment
and sale, the person so bound shall be liable, by order of the court which
issued the warrant, to imprisonment for a term not exceeding six months.

(5) The court may remit a portion of the penalty mentioned and
enforce payment in part only.

(6) When a percon who has furnishcd security is convicted of an
offence the commission of which constitutes a breach of the conditions of
his recognizance, a certified copy of the judgment of the court by which he
was convicted may be used as evidence in proceedings under this section
against his surety or sureties, and, if the certified copy is so used, the court
shall presume that the offence was committed by him unless the contrary
is proved.

Section I 378 of Cap. 75 which it is proposed to amend-
1378. Plea agreement on behalf of the Republic

A plea agroement on behalf of the Republic shall be entered into by
the Director of Public Prosecutions or officers authorized by the Director
of Public Prosecutions in accordance with article 157(9) of rhe
Constitution and any other person authorized by any written law to
prosecute:

Provided that in any trial before a subordinate court, a public
prosecutor may with the prior written approval of the Director of Public
Prosecutions or officers subordinate to him, as the case may be, enter into
a plea agreement in accordance with section l37A ( I ).

Section 143 of Cap.75 which it is proposed to amend-

143. Leave of Dlrector of Public Prosecutions necessary before
prosecution instituted

( I ) Proceedings for the trial of a person who is not a Kenya citizen
for an offence committed within exclusive economic zone and the
tenitorial waters shall not be instituted in any court cxcept with the leave
of the Director of Public Prosecutions and upon his certificate that it is
expedient that proceedings should be instituted:

Provided that-
(i) proceedings before a subordinate court previous to the

committal of an accused person for trial or to the determination
of the court that the offender is to bc put upon his trial shall not
be deemed proceedings for the trial of the offence committed by
the offender for the purposes of the consent and certificate;
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(ii) it shall not be necessary to aver in a charge or information that
the consent or certificate of the Director of Public hosecutions
required by this section has been given, and the fact of their
having been given shall be presumed unless disputed by the
accused person at the trial; and the production of a document
purporting to be signed by the Director of Public hosecutions
and containing the consent and certificate shall be sufficient
evidence for all the purposes of this section of that consent and
certificate:

(iii) this section shall not prejudice or affect the trial of an act of
piracy as defined by the l-aw of Nations.

(2) In this section, "offence" means an act, neglect or default of such
a description as would, if committed in England, be punishable on
indictment according to the law of England for the time being in force.

Scction 149 of Cap.75 which it is proposed to amcnd-

149. Penalty for non-attendance of witness

(l) A person summoned to attend as a witness who, without Iawful
excu$er fails to attend as required by the summons, or who. having
attended, departs without having obtained the permission of the court, or
who fails to attend after adjournment of the court after being ordered to
attend, shall be liable by order of the court to a fine nor exceeding five
thousand shillings.

(2) The fine shall be levied by attachment and sale of movable
propcrty bclonging to the witness within the local limits of the jurisdiction
of the court.

(3) In default of recovery of the fine by atachmenr and sale the
witness may, by order of the court, be imprisoned as a civil prisoner for a
term of fifteen days unless the fine is paid before the end of term.

(4) For good cause shown, the High Court may remir or reduce a fine
imposcd under this section by a subordinate court.

Section /,54 of Cap.75 which il is proposed to amend-

154. Issue of commission for examination of witness

(l) Whenever, in the course of a proceeding under this Code. the
I{igh Court or a magistrate empowered to hold a subordinate courl of the
first class is satisfied that the examination of a witness is necessary for the
ends of justice. and that the attendance of the witness cannot be procured
rvithout an amount of delay, expense or inconvenience which. under the
circunrstances of the case. would be unreasonable. the court or nragistrate
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may issue a commission to any magistrate within the local limits of whose
jurisdiction the witness resides. to take the evidence of the witness.

(2) The magistrate to whom the commission is issued shall proceed to
the place where the witness is or shall summon the witness before him.
and shall take down his evidence in the same manner, and may for this
purpose exercise the same powers, as in the case of a trial.

Section 156 of Cap.75 which it is proposed to amend-

156. Power of magistrate to apply for issue of commission

Whenever. in the course of a proceeding under this Code before a
magistrate other than a magistrate empowered to hold a subordinate court
of dre first class, it appears that a commission ought to be issued for the
examination of a witness whose evidence is necessary for the ends of
justice, and that the attendance of the witness cannot be procured without
an amount of delay. expense or inconvenience which, under the
circumstances of the case, would be unreasonable, the magistrate shalt
apply to the High Court, stating the reasons for the application; and the
High Court may either issue a commission in the manner provided in
section 154 or rcject the application.

Section 157 of Cap.75 which it is proposed to amend-

157. Return of commission

(l) After a contmission issued under section 154 or section 156 has
been duly executed it shall be returned. together with the deposition of the
witness examined thereunder, to the High Court or to the magistrate
empowered to hold a subordinate court of the first class (as the case may
be). and the commission, the return thereto and the deposition shall be
open at all reasonable times to inspection of the parties, and may. subject
to alljust exceptions. be read in evidence in the case by either party. and
shall form part of the record.

(2) A deposition so taken. if it satisfies rhe conditions prescribed by
section 34 of the Evidence Act (Cap. 80) may also be received in evidence
at a subsequent stage of the case before another court.

Section 162 of Cap.75 which it is proposed to amend-

162. Inquiry by court as to soundness of mind of accused

(l)***When in the course of a trial or committal proceedings the
court has reason to believe that the accused is of unsound mind and
consequently incapable of rnaking his defence. it shall inquire into rhe facr
of unsoundness.
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(2) If the court is of the opinion rhat the accused is of unsound mind
and consequently incapable of making bis defence, it shall postpone
further proceedings in the case.

_ *'t* Powers delegated to the Minister and to the Permanent Secretary
of the Ministry for the time being responsible for prisons, by L.N.
579n963.

(3) If the case is one in which bail may be taken, the court may
release the accused person on sufficient security being given that he will
be properly taken care of and prevented fronr doing injury to himself or to
any other person, and for his appearance before the court or such officer as
the court may appoint in that behalf.

(4) If the case is one in which bail may nor be taken, or if sufficient
security is not given, the court shall order that the accused be detained in
safe custody in such place and manner as it may think fit, and shall
transmit the court record or a certified copy thereof to the Minister for
consideration by the President.

(5) Upon consideration of the record the President may by order
under his hand addressed to the court direct that the accused be detained in
a mental hospital or other suitable place of custody. and the court shafl
issue a warrant in accordance with that order; and the warrant shall be
sufficient authority for the derention of the accused until the president
makes a further ordcr in the matter or until the court which found him
incapable of making his defence orders him ro be brought before it again
in the manner provided by sections 163 and 164.

Section I 66 of Cap . 75 which it is proposed to amend -
166. Defence of lunacy adduced at trial
( l) Where an act or omission is charged against a person as an

offence, and it is given in evidence on the trial of that person for tlrat
offence that he was insane so as not to be responsible for his acts or
omissions at the time when the act was done or the omission made. then if
it appears to the court before which the person is tried that he did the act or
made the omission charged but was insane at the time he did or made it.
the court shall make a special finding to the effect that the accused was
guilty of the act or omission charged but was insane when he did the act or
made the omission.

(2) When a special finding is so made. rhe courl shall report rhe case
for the order of the President. and shall nreanwhile order the accused to be
kept in cust(t'y in such place and in such tnanneras the court shall direct.
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(3) The President may order the person to be detained in a mental
hospital, prison or other suitable place of safe custody.

(4) The ofticer in charge of a mental hospital, prison or other place in
which a person is detained by an order of the President under subsection
(3) shall make a report in writing to the Minister for the consideration of
the President in rcspect of the condition, history and circumstances of the
person so detained, at the expiration of a period of three years from the
date of the President's order and thereafter at the expiration of each period
of two years from the date of the last report.

(5) On considcration of the report, the President nmy order that the
person so detained be discharged or otherwise dealt with, subject to such
conditions as to his rcmaining under supervision in any plnce or by any
person, and to such other conditions for ensuring the safety and welfare of
the person in respect of whom tte order is made and of the public, as the
President thinks r'it.

(6) Notwithstanding the subsections (4) and (5), a person or persons
thereunto empowered by the hesident may, al any time after a person has

been detained by order of the President under subsection (3), make a

special report to the Minister for transmission to the President, on the
condition. history and circumstances of the person so detained, and the
President, on consideration of the report, may order that the person be

discharged or otherwise dealt with, subject to such conditions as to his
remaining under supervision in any place or by any person, and to such

other conditions for ensuring the safety and welfare of the person in
rcspect of whorn the order is made and of the public, as the President
thinks fit.

(7) The President may at any time order that a pcrson detained by
order of the President under subsection (3) b€ transferred from a mental
hospital to a prison or from a mental hospital.orfrom any place in which
he is detained or remains under supervision to either a prison or a mental
hospital.

Section 167 of Cap.75 which it is proposed to omend-

167. Procedure rvhen accused does not understand

( I ) *lf the accused. though not insane , cannot be made to understand
the proceedings-

(a) in cases tried by a subordinate court, the court shall proceed to
hear the evidence, and. if at the close of the evidence for the
prosecution, and. if the defence has been called upon, of any

evidence for the defence. the court is of the opinion thal the

-1.r5
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evidence which it has heard would not justify a conviction. it
shall acquit and discharge the accused, but if the court is of the
opinion that the evidence which it has heard would justify a
conviction it shall order the accused to be detained during the
President's pleasure; but every such order shall be subject to
confirmation by the High Court;

(b) in cases tried by the High Court, the Court shall try the case and
at the close thereof shall either acquit the accused person or, if
satisfied that the evidence would justify a conviction, shall order
that the accused person be detained during the President's
pleasure.

(2) A person ordered to be detained during the Presiderrr's pleasure
shall be liable to be detained in such place and under such c{)nditions as
the hesident may from time to time by order direct, and whilst so derained
shall be deemed to be in lawful custody.

(3) The President may at any time of his own motion. or after
receiving a report from any person or persons thereunto emporvered by
him, order that a person detained as provided in subsection (2) be
discharged or otherwise dealt with, subject to such conditions as to the
person remaining under supervision in any place or by any person, and
such other conditions for ensuring the welfare of the detained person and
the public. as the President thinks fit.

(4) When a l)erson has been ordered to be detained during the
Presidents pleasure under paragraph (a) or paragraph (b) of surxrction ( l),
the confirming or presiding judge shall forward ro the Ministcr a copy of
the notes of evidence taken a( the trial. with a report in writing signed by
him containing any recommendation or observations on the case he may
think fit to make.

Section I 7 I of Cap . 7 5 which it is proposed to amerul -
l7l. Power to order costs against accused or private prosecutor

(l) A judge of the High Court ora magisrrate of a suborrlinate court
of the first or second class may order a person convicted before him of an
offence to pay to the public or private prosecuror. as the case may be. such
reasonable costs as the judge or magistrate may deem fit. in addition to
any other penalty imposed.

(2) A judge of the High Coufl or a magisrrare of a subordinare courr
of the first or second class who acquits or discharges a person accused of
an offence may. if the prosecution for the offence was originally instituted
on a summons or warrant issued by a court on the application of a private
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prosecutor. order the private prosecutor to pay to the accused such
reasonable costs as the judge or magistrate may deenr fit:

Provided that-
(i) the costs shall not exceed rwenty thousand shillings in the High

Court or ten thousand shillings in the case of an acquittal or
discharge by a subordinate courtt and

(ii) no such order shall be made if the judge or magistrate considers
that the private prosecutor hart reasonadi. grornfu for making his
complaint.

Section 197 of Cap. 75 which it is proposed to amend-

197. Manner of recording evidence before magistrate

(l) ln trials by or before a magistrate. the evidence of the witnesses
shall be recorded in the following manner-

(a) the evirlt'rrce of each witness shall be taken down in writing or on
a typervritcr in the language of the court by the magistrate, or in
his pre:ence and hearing and under his personal direction and
superini,:ndence, and shall be signed by the magistrate, and shall
form part of the recordl

(b) such evidence shall not ordinarily be taken down in lhe fornr of
question and answer. but in the fornr of a narrative:

Provided that the magistrate may lake dorvn or cause to be taken
down any particular question and answer.

(2) Notwithstanding the provisiorrs of subsecrion (l). a record of any
proceedings at a trial by or before a magistrate may be taken in shorthand
if the magistrate so directs: and a transcript of the shorthand shall be rnade
if the magistrflte so orders. and the transcript shall forrn part of the record.

(3) If a witness asks that his evidence be read over to him the
magistrate shall cause that evidence to be read over to hirn in a language
which he understirnds.

Sec'tiott 198 o/Cup.75 n'hich it is proposed to amend-

198. Interpretation of evidence to accused or his advocate

( l) Whenever any evidence is given in a language not understood by
the accused. and he is preserrt ilr persorr. it shall be interpreted to hiru ilr
open court in a language which he understands.
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(2) If he appears by advocate and the evidence is given in a language
other than English and not understood by the advocate, it shall be
interpreted to the advocate in English.

(3) When documcnts are put in for the purpose of formal proof, it
shall be in the discretion of the court ro interpret as much thereof as
appears necessary.

(4) The language of the High Court shall be English, and rhe
language of a subordinate court shall be English or Swahili.

Section 202 of Cap.75 which it is proposed to amend-

202. Non-aptrlearance of complainant at hearing

lf, in a case which a subordinate court has jurisdiction to hear and
determine, the accused person appears in obedience to the summons
served upon him at the time and place appointed in the summons for the
hearing of the case, or is brought before the court under arrest, then, if the
complainant, having had notice of the time and place appointed for the
hearing of the charge, does not appear, the court shall thereupon acquit the
accused, unless for some reason it thinks it proper to adjoum the hearing
of the case until some other date, upon such terms as it thinks fit. in which
event it may, pending the adjourned hearing, either admit the accused to
bail or remand him to prison, or take security for his appearance as rhe
court thinks fit.

Section 205 of Cap.75 which it is proposed to amend-

205. Adjournrnent

( I ) The court may. before or during the hearing of a case, adjourn the
hearing to a certain time and place to be then appointed and stated in the
presence and hearing of the party or parties or their respective advocates
lhen present, and in the meantime the court may allow the accuscd person
to go at large. or may commit him to prison. or tnay release him upon his
entering into a recognizance with or without sureties conditioned for his
appearance at the time and place to which the hearing or further hearing is
adjourned:

Provided that no such adjournment shall be for more than thirty clear
days. or. if the accused person has been committed to prison. for more
than fifteen clear days. the day following that on which the adjournment is
made being counted as the first day.

(2) Notwithstanding subseoion ( l). the court may commit the
accused persons to police custody-

138
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(a) for not more than three clear days if there is no prison within five
miles of thc court-house; or

(b) for not more than seven clear days if there is no prison within five
miles of the court-house and the court is not due to sit again at
that court-house within thrce days; or

(c) at the reguest of the accused person, for not more than fifteen
clear days.

(3) For the purposes of this section. in relation to any case where the
maximum sentence for the offence with which the accused person is
charged is punishable only by fine, or by imprisonment not exceeding
twelve months with or without a fine "prison" shall be deemcd to include
a detention camp established in accordance with the Detention Camps Act
(Cap.9l).

Section 2 I 9 of Cap. 75 which it is proposed to amend -
219. Limitation of time for summary trlals in certain cases

Except where a longer time is specially allowed by law, no offence
the maximum punishment for which does not exceed imprisonment for six
months, or a frne of one thousand shillings, or both, shall be triable by a
subordinate court, unless the charge or complaint relating to it is laid
within twelve months from the time when the matter of the charge or
complaint arose.

Section 221 of Cap.75 which it is proposed to amend-

221. Committal to higher court for sentence

( I ) Whcre ! person of not less than eighteen years of age is convicted
by a subordinate court of the second class of an offence which is
punishable by either that court or a subordinate court of the first class, and
the court convicting him, after obtaining information as to his character
and antecedents, is of the opinion that they are such that greater
punishment should be inflicted than it lras power to inflict, that court may,
instead of dealing with him itself, commit him in custody to the Resident
Magistrate's Court for sentence.

(2) Where a percon who is not less than eighteen years of age is
convicted by a subordinate court of the first class of an offence which is
punishable by either that court or the High Court. and the court convicting
him. after obtaining information as to his character and antecedents, is of
the opinion that they are such that greater punishment should be inflicted
than it has power to inflict. that court may, instead of dealing with him
itself. commit him in custody to the High Court for sentence.
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(3) Where the offender is committed under subsection (l) or
subsection (2) for sentence, the court to which he is commined shall
inquire into the circumstances of the case, and may deal with the offender
in any manner in which he could be dealt with if he had been convicted by
that court; and, if that court passes a sentence which the court convicting
him had not the power to pass, the offender may appeal against the
sentence to the High court (if sentenced by a subordinate court of the first
class), or to the Court of Appeal (if sentenced by the High Court), but
otherwise he shall have the same right of appeal in all respects as if he had
been sentenced by the court which convicted him.

Sectiott 275 of Cap.75 which it is proposed to amend-
275. Orders for amcndment of information, separate trial, and

postponement of trial
(l) Every objection to an information for a formal defect on rhe face

thereof shall be taken immediately after the information has been read
over to the accused person and not later.

(2) Where, before a trial upon information orat any stage of the trial,
it appears to the court rhat the information is defective, the court shalt
mnke an order for the amendment of the information as the court thinks
necessary to meet the circumstances of the case. unless, having regard to
the merits of the case. the required amendments cannot be made without
injustice; and any amendments shall be made upon such terms as to the
court shall seem just.

(3) Where an information is so amended. a note of the order for
amcndment shall be en'Jorsed on the information, and the information
shall be treated for the purposes of all proceedings in connexion therewith
as having been filed in the amended fonn.

(4) Where. before a trial upon information or at any stage of the trial.
the court is of the opinion that the accused may be prejudiced or
embarrassed in his defence by reason of being charged with more rhan one
offence in the same information. or that for any other reason it is desirable
to direct that the accused should bc tried separately for any one or more
offences charged in an infornration. the court may order a separate trial of
any c('unt or counts of the information.

(5) Where. before a trial upon information or at any srage of rhe trial,
the court is of the opinion thar the posrponement of the trial of the accused
is expedient as a consequence of the exercise of any power of the court
under this code. the court shall make such order as to the postponelnent of
the trial as appears necessary.
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(6) Where an order of the court is made under this section for a

separate trial or for postponement of a trial-
(a) Repeated by Act No. 7 of 2007, Sch.;

(b) the procedure on the seParate trial of a count shall be the same in
all respects as if the count had been found in a separate

information, and the procedure on the postponed trial shall be the

same in all respects (provided that the asEessors, if any, have been

discharged) as if the trial had not cotnnrenced: and

(c) the court may make such order as to admitting the accused to bail,
and as to the enlargement of recognizances and otherwise, as the

coun thinks fit.

(?) A power of the court under this section shall be in addition to and

not in derogation of any other power of the court for the same or similar
purposes.

Section 277 of Cap.75 which it is proposed to amend-

277.Procedure in case of previous convictions

Where an informatiotr contains a count charging an accused Persorr
with having been previously convicted for an offence. the procedure sl'all
lre as follorvs-

(a) the part of the infortnation stating tlte previotts conviction shall

not be read out in cour1. nor shall the accused be asked whether
he ltas been previously convicted as alleged in the infonnation.
unless and until hc has either pleaded guilty to or been convicted
of the subsequent offence:

(b) if he pleads guilty to or is convicted of the subsequent offence, he

shall then be asked whether he has been previously convicted as

alleged in the lnformati<ln:

(c) if he answers that he has been so previously convicted, the judge

may proceed to pass sentence on him accordingly; but if he

denies that he has been so previously convicted, or refuses to or
does not answer the question. the court and the assessors shall

then hear evidence concerning the previous convictitln:

Provided that, if upon the trial of a Person for a subsequent offence
that person gives evidence of his own good character. the advocate for the

prosecution. in answer thereto. rnay give evidence of the conviction of that

pcrson for the previous offence or offences before a verdict of grrilty is

returned. and the court atrd assessors shall inquire (:oncc'rning the previotrs
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conviction or convictions at the same time that they inquire conceming the
subsequent offence.

Section 280 of Cap.75 which it is proposed to amend-
280. Refusal to plmd
(l) If an accused person being arraigned upon an information stands

mute of malice, or neither will nor by reason of infirmity can, answer
directly to the information. the court may order the Registrar or other
officer of the court to enter a plea of "not guitty" on behalfof the accused
p€rson, and plea so entered shall have the same force and cflcct as if the
accused person had actually pleaded it: or else the court shrll thereupon
proceed to try whether the accused person be of sound or unsound mind,
and, if he is found of sound mind, shall proceed with the tria!, and if he is
found of unsound mind, and consequently incapable of making his
defence, shallorder the trial to be postponed and the accusetr personlo be
kept meanwhile in safe custody in such place and manner is the court
thinks fit, and shall report the case for the order of the presirlent.

(2) The President may order the accused person to be confined in a
lunatic asylum, prison or other suitable place for safe custody.

Section 334 of Cap. 75 which it is proposed to amend-
334. Wamant for lery of fine, etc.
(l) When a court orders money to be paid by an accused person or by

a prosecutor or complainant for fine. penalty, compensation, costs,
expenses or otherwise, the money may be levied on the nrovabte and
immovable property of the person ordered to pay it by distress and sale
runder warrant; but if he shows sufficient movable property to satisfy the
order his immovable property shall not be sold.

(2) The person may pay or tender to the officer having the cxecution
of the warrant the sum therein mentioned together with thJamount of the
expelles of the distress up to the time of paymenl or tender. and rhereupon
the officer shall cease to execute it.

(3) A warrant under this section may be executed within the local
limits of the jurisdiction of the court issuing it. and it shall authorize the
distress and sale of property belonging to rhe person without those limits
when endorsed by a magistrate holding a subordinate courr of the first or
second class within the local limits of whose jurisdiction the property was
found.

Section 347 ofCap.75 which it is proposed to amend-
347. Appeal to High Court
( I ) Save as is in this Pan provided-
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(a) a person convicted on a trial hcld by a subordinate court of the
first or second class may appeal to the High Court: and

(b) Repealed by Act No. 5 of 2003, s. 93.

(2) An appeal to the High Court may be on a matter of fact as well as

on a matter of law.

Sectiort 348 of Cap.75 whic:h it is proposed to amend-

348. No appeal on plca of guilty, nor in petty cascs

No appeal shall be allowed in the case of an accused person who has
pleaded guilty and has been convicted on that plea by a subordinate courl,
except as to the extent or legality of the sentence.

Section 348A of Cap.75 which it is proposed to amend-

34ttA. Right of appeal i'irninst acquittal, order of refusal or order
of dismissal

( I ) When an accused person has been acquitted on a trial held by ;r

subordinate court or High Court, or where an order refusing to admii ,t

complaint or formal charge, or an order disrnissing a charge. has bc,:n
made by a subordinate colrt or High Court, the Director of PuL,lir'
Prosecutions may appeal to tire High Court or the Court of Appeal as ti,.:
case may be. from the acquittal or order on a rnatter of fact and law.

(2) If the appeal under suirsection ( l) is successful, the High Court or
Court of Appeal as the case :rray be, rnay substitute the acquittal with a

conviction and may sentence the accused person appropriately.

Section 350 of Cap . 7 5 x'hich ir is proposetl to anend -
350. Pctition of appeal

( I ) An appeal shall be nrade in the fonn of a petition in writing
presented by the appellant or his advocate. and every petition shall (unless

the High Cou( otherwise directs) be accompanied by a copy of the
judgrnent or order appealed against.

(2) A petition of appeal shall bc signed. if the appellant is not
represented by an advocate. by the appellant. and. if the appellant is

represented by an advocate. by the advocate. and shall contain particulars
of the matters of law or fact in regard to which the subordirrate court
appealed from is allcged to have erred. artd shall specify an address al
which notices or doculrtents cottnected rvith the a1>peal nray be served on
the appellant or. as the case may be, on his advocate: and the appellant
shall not be perrnitted. al the hearing of the appeal. to rely on a ground of
appeal otlrer than those set out ilt the pelition of appeal:
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Provided that-
(i) subject to the provisions of paragraph (ii), where, within five

days of the date of the judgment or order appealed against, the
appellant or his advocate has applied to the subordinate court
which passcd the judgment or made the order for a copy of the
record of the proceedings before that court, and where the
appeal is entered within the period of limitation prescribed by
section 349 but before receipt by the appellant or his advocate of
the copy of the record, the petition of appeal may be amended
on notice in writing to the Registrar of the High Court and to the
Director of Public Prosecutions and without leave of the High
Court, within seven days of the receipt by the appellant or his
advocate of the copy of the record applied for;

(ii) the provisions of paragraph (i) shall not apply where rhe petition
ofappeal is signed by an advocate who represented tlrc appellant
in the proceedings before the subordinate court appealed fiom;

(iii) where a copy of the record of the proceedings before the
subordinate court appealed from is applied for by the appeilant
or his advocate, the date of the receipt thereof by the appellant
or his advocate shall be certified to the High Cburt by the
subordinate courr. and shall for the purposes of this subsection
be deemed to be-
(a) if the copy of the record is delivered otherwise than by post,

the date of delivery: and

(b) if the copy of the record is delivered by post, the date on
which it is shown, on an advice of the delivery of a
registered postal article issued under regulation .t7(3) of the
East African Postal Regulations. or any provision of law
amending or replacing that regulation, to have been
delivered,

and no such copy of a record shall be delivered by post otherwise
than by registered post:

(iv) save as provided in paragraph (i). a petitiorr of appeal may only
be amended with the leave of the High Court and on such terms
and conditions. whether as to costs or otherwise. as the High
Court may see fit to impose;

(v) notice in writing of an applicarion for leave to amend a petition
of appeal shall be given to the Registrar of the High Court and ro
the Attorney-General not less than three clear days. or such
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shorter period as the High Court may in any particular case

allow, bcfore the application is made; and an apPlication for
leave to amend a petition of appeal shall be made either at the
hearing of the appeal or. if made previously, by way of motion
in open court.

Section -154 of Cap.75 which it is proposed to amend-

354. Powers of High Court

( l) At the lrearing of the appeal the appellant or his advocate may
address the court in support of the particulars set out in the petition of
appeal and the respondent or his advocate may then address the court.

(2) The court may invite the appellant or his advocate to reply upon
any matters of law or fact raised by the respondent or his advocate in his
address.

(3) The court may then, if it considers that there is no sufficient
ground for interfering, dismiss the appeal or may-

(a) in an appeal from a conviction-
(i) reverse the finding and sentence. and acquit or discharge the

accused. or order him to be tried by a cotrrt of conrpetent
jurisdiction; or

(ii) alter the finding. maintaining the sentence. or, witlt or
without altering the finding. reduce or increase the sentence:
or

(iii) with or without a reduction or increase and with or withottt
altering the finding. alter the nature of the sentence:

(b) in an appeal against sentence, increase or reduce the sentence or
alter the nature of the sentence:

(bb) in an appeal frorn an acquinal, an appeal from an order
refusing to admit a complaint or formal charge or an appeal
from an order dismissing a charge, hear and determine the
rnatter of law and thereupon reverse. affirnt or vary the

determinatiorr of the subordinate court. or remit the matter
with the opinion of the High court thereon to the
subordinate court for determitta(ion. whether by way of
rehearirrg or otherwise. with sttclt directions as the High
Coun rnay think necessary, and tnake such other order in
relatiorr to the matter. inclrrding an order as to costs. as High
Court nray think flt;
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(c) in an appeal from an acquittal, an appeal from an order refusing
to admit a complaint or formal charge or an appeal from an order
dismissing a charge, hear and determine the matter of law and
thereupon reverse, affirm or vary the determination of the
subordinate court, or remit the matter with the opinion of the
High Court thereon to the subordinate court for determination,
whether by way of re-hearing or otherwise, with such directions
as the High Court may think necessary, and make such other
order in relation to the matter, including an order as to costs, as
the High Court may think fit;

(d) in an appeal from any other order, alter or rcverse the order,

. and in any case may make any amendment or any consequential or
incidental order that may appearjust and proper.

(4) Subject to subsection (5). an appellant, notwithstanding that he is
in custody, shall be entitled to be present, if he desires it, at the hearing of
the appeal:

hovided that where the appeal is on some ground involving a
question of law alone, he shall not be entitled to be present except withlhe
leave of the High Court.

(5) The right of an appellant who is in custody to be present at the
hearing of the appeal shall be subject to his paying all expenses incidenrat
to his transfer to and from the place where the court sits for the
determination of the appeal:

Provided that the court may direct that the appellant be brought
before the court in a case where in the opinion of the court his prcsencJ is
advisable for the due determination of rhe appeal, in which case the
expenses shall be defrayed out of moneys provided by Parliament.

(6) Nothing in subsecrion (l) shall empower the High Court ro
impose a greater sentence than might have been imposed by the court
which tried the case.

(7) Deleted by Acr No. l0 of 1969. Sch.

Section 356 of Cap.75 which it is proposed to amend-

356. Bail and stay of execution pending the entering of an appeal

(l)The High Court, or rhe subordinare court which has convicted or
sentenced a person. may grant bail or rnay stay execution on a sentence or
order pending the entering of an appeal. on such tenns as to security for
the payment of money or the peformance or non-performance of any act
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or the suffering of any punishnrent ordered by or in the sentence or order
as rnay seenl reasonable to the High Court or the subordinate court.

(2) lf the person in whose favour bail or a stay of execution is granted

under this section is ultimately liable to a sentence of imprisonnlent. the

time during which the person has been released on bail, or during which
the execution was stayed, shall be excluded in computing the ternl of his

sentence. unless the High Court, or failing that court the subordinale court
which convicted and sentenced the person, otherrvise orders.

Section 358 of Cap.75 whit:h ir is proposed to amend-

358. Porver to take further evidence

(l) ln dealing with an appeal from a subordinate court. the l{igh
Court, if it thinks additional evidence is necessary, shall record its reasons.

and may either take such evidcnce itself or direct it to be taken by a

subordinate court.

(2) When the additional evirience is taken by a subordinate court, that

court shall certify the evidence ro the Higlr Cou(, which shall thereupon
proceed to dispose of the appeal.

(3) Unless the High Court otherwise directs, the accused or his

advocate shall be present when the rdditional evidence is taken.

(4) Evidence taken in pursuance of this sectiotl shall be taken as if it
were evidence taken at a trial before a subordinate courl.

Sectiott 359 oJ'Cap.75 u'hich it is proposed to arnend-

359. Number of judges on rn aPpeal

(l) Appeals frotn subordinarc courts shall be heard by one judge of
the High Court. except rvhen in a,ry particular case the Chief Justice, or a
judge to rvhonr the Chief Justice has given authority in writing. directs that

the appeal be heard by one jtrdge of the High Court.

(2) lf on the hearing of an appeal the court is equally divided in

opinion the appeal shall be reheard before three judges.

Section 360 of Cap.75 u'hich it is proposed to amend-

360. Abatement of appeals

Every appeal front a subordinate cour( (except an appeal frotn a

sentence ofa fine) shallfinally abate on the death ofthe appellant.

Section 36 I ol Cop . 7 5 v'hich it is prctposed to anretvl -
361. Second appeals

(l) A party to an apPeal froru a subordinate cotlrt ntay. subjecl to
subsection (8), appeal against a dccision of the l{igh Coun in its appellate

The Crininal Procedure Code (Amendment) Bill,2026
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jurisdiction on a maner of law, and the court of Appeal shalt not hear an
appeal under this section-

(a) on a rnatter of fact, and severity of sentence is a matter of fact; or
(b) against sentence. except where a sentence has been enhanced by

the High Court, unless the subordinate court had no power under
section 7 to pass that sentence.

(2) On any such appeal, the Court of Appeal may, if ir thinks that the
judgment of the subordinate court or of the First appefiate courr should be
set aside or varied on the ground of a wrong decision on a question of law,
make any order which the subordinate court or the first ippellate court
could have made, or rnay remit the case, together with its judgment or
order thereon, to the first appellate court or to the subordinitc iourt for
determination, whether or not by way of rehearing, with such directions as
the Court of Appeal may think necesmry.

- (l) lf it appears to.rhe Court of Appeal that a party ro an appeal,
though not properly convicted on some count, has been properry convicted
on some other count, the court may, in respect of the count on which it
considers that the appellant has been properly convicted, either affirm the
sentence.passed by the subordinate court or by the first appe[ate court or
pass such other sentence (whether more or less severe) in substitution
therefor as it thinks proper.

(4) Where a party to an appeal has been convicted of an offence and
the subordinare court or the firsr appellate court coutd lawfully have found
him guilty of some other offence, and on rhe frnding of the subordinate
court or of the first appellate court it appears to the court of Appeal that
the court must have been sarisfied of facts which proved him guiity of that
other offence. the court of Appeal may. insread of ailowing or aiimissing
the appeal. substiture for the conviction entered by the suboidinate court or
by the first appellate court a convicrion of guilty of that other offence, and
pass such sentence in substitution for the sentence passed by the
subordinate court or by the first appellate court as may be warranted in
law for that other offence.

(5) On any appeal brought under rhis secrion. the Court of Appeal
may. notwithstanding that it may be of the opinion that the poinr raised in
the appeal might be decided in favour of the appelrant. dismiss the appealif it considers that no substantial miscarriage of justice has in- fact
occurred.

((, Where an appeal under this secrion is pending, a judge of the
High court nlay grant bail to a convicted person who is a-party to the
appeal.
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(7) For the purposes of this section, an order made by the High Court
in the exercise of its revisionary jurisdiction or a decision of the High
Court on a case stated shall be deented to be a decision of the High Court
in its appellate jurisdiction.

(8) This section shall not apply to-
(a) a decision of the High Court in its appellate Jurisdiction exercised

under section 347(l Xb)l or

(b) a refusal by the High Court to admit an appeal out of time under

section 349.

and any such decision or refusal shall be final.

Sec'tion 362 of Cap. 75 u,hich it is proposed to amend-

362. Power of High Court to call for records

The High Court may call l+r and exalnine the record of any criminal
proceedings before any subordrrate court for the Purpose of satisfying
itself as to lh€ correctness. legality or propriety of any finding, senlence or
order recorded or passed. and as lo the regulariry of any proceedings of
any such subordinate court.

Section 363 of Cap. 75 which it is proposed ttt atnend-

363. Subordinate court rnay tall for records ofinferior court

( 1) A subordinate cour-t of the first class rnay call for and exanrine the

record of any crirninal proceedings of a subordinate coult of a lower class
than it and established within its local limits of jurisdiction. for the
purpose of satisfying itself as to the legatity, correctness or propriety of
any finding, sentence or order recorded or passed. and as to the regularity
of the proceedings.

(2) lfa subordinate court acting under subsection (l) considers that a
finding, sentence or order of the court of lower class is illegal or improper.
or that the proceedings were irregrrlar, it shall forward the record with its

renrarks thereon to the High Court.

Sectiott 364 of Cap. 75 u,ltich it is proposed to umend-

364. Powers of High Court on revision

( I) In the case of a proceeding in a subordiuate court the record of
which has been called for or which has been reported for orders. or which
otlrerwise comes to its knowledge. the High Court may-
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(a) in the case of a convictionr exercise any of the powers conferred
on it as a court ofappeal by sections 354,357 and 358, and may
enhance the sentence:

(b) in the case of any other order other than an order of acquittal.
alter or reverse the order.

(c) in proceedings under section 203 or 296(2\ of the Panel Code, the
hevention of Terrorism Act, the Narcotic Drugs and
Psychotropic Substances (Control) Act, the Prevention of
Organized Crimes Act, the Proceeds of Crime and Anti-Money
[aundering Act, the Sexual Offences Act and the Counter-
Trafficking in Persons Act, where the subordinate court has
granted bail to an accused person. and the Director of Public
Prosecution has indicated his intention to apply for review of the
order of the court. the order of the subordinate court may be
stayed for a period not exceeding fourteen days pending the filing
of the application for review.

(2) No order under this section shall be made to the prejudice of an
accused person unless he has had an opportunity of being heard either
personally or by an advocate in his own defence:

Provided that this subsection shall not apply to an order made where
a subordinate court has failed to pass a sentence which it was required to
pass under the written law creating the offence concemed.

(3) Where the sentence dealt with under this section has been passed
by a subordinate court, the High Court shall not inflict a greater
punishment for the offence which in the opinion of the High Court the
accused has committed than might have been inflicted by the court which
imposed the sentence.

(4) Nothing in this section shall be deemed to authorize the High
Court to convert a finding of acquinal into one of conviction.

(5) When an appeal lies from a finding, sentence or order, and no
appeal is brought, no proceeding by way of revision shall be entertained at
the insistence of the party who could have appealed.

Section 366 ol Cap.75 which it is proposed to amend-

366. Number of judges in revision

All proceedings before the High Court in the exercise of its rcvisional
jurisdiction may be heard and any judgment or order thereon may be made
or passed by one judge:

3.50
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Provided that when the court is composed of nrore than one judge and

the court is equally divided in opinion, the sentence or order of the

subordinate court shall be uphetd'

Section 385 of Cap.75 which it is proposed to amend-

385. Magistrates empowered to hold inquets

A magistrate empowered to hold a subordinate court of the first, or
second ctais, and a magistrate specielly empowered in that behalf by the

Chief Justice, shall be empowered to hold inquesr.

Section 386 of Cap.75 which it b proposed to amend-

386. Police to inquire and report on suicide, etc.

(l) The officer in charge of a police station, or any other officer
specialiy empowered by the Minister in that behalf, on receiving

information that a person-

(a) has committed suicide;

(b) has been killed by another or by an accident;

(c) has died under circumstances raising a reasonable suspicion that

some other person has committed an offence; or

(d) is missing and believed to be dead:

shall immediately give information thereof to the nearest magistrate

empowered to hold inquests, and, unless otherwise directed by any rule

maie by the Minister, shalt proceed to the place where the body of the

deceased person is. and shall there make an investigation and draw up a

report on ihe apparent cause of death, describing such wounds, fractures.

brlises and othii marks of injury as may be found on the body, and stating

in what manner, or by what weapon or instrument (if any)' the marks

appear to have been inhicted: and the report shall in the case of paragraph

tii. tUl or (c); be forwarded forthwith to the nearest magistrate empowered

io hold inquestsl and in the case of paragraph (d) shall immediately send

to the Direitor of Public Prosecutions through the Inspector-General of the

Nationat Police Service as full a report as possible together with details of
all supporting evidence retating to the circumstances surrounding the

disappearancJ and the grounds upon which the death of that person is

presumed to have taken Place.

(2) When, excepr in the case of a missing person believed to be dead

therc is any doubt iegarding the cause of death. or when for any other

reason the police offiJer considers it expedient to do so, he shall, subject

to any rule made by the Minister, forward the body, with a view to its
being exanrined. to ihe nearest medical officer or other person appointed
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by the Minister in that behalf, if the state of the weather and the distance
admit of its being so forwarded without risk of such putrefaction on the
road as would render the examination useless.

(3) When the body of a person is found or a person has committed
suicide or has been killed by another or by an accident or has died under
circumscances raising a reasonable suspicion that some other person has
committed an offence, a person finding the body or becoming aware of the
death shall immediately give information thereof to the nearest
administrative officer or police officer.

Section 391 of Cap.75 which it is proposed to amend-
391. Shorthand notes of proceedings

shorthand notes may be taken of the proceedings at the trial of a
person before the High court or a subordinate court, and a transcript of
those notes shall be made if the court so directs, and the transcript shait for
all purposes be deemed to be the official record of the proceedings at the
trial.

Section 394 of Cap.75 which it is proposed ro arnend-
394. tsxpenses of assessors, witnesses, etc.

subject to any rules which may be made by the Minister. any court
may order payment on the part of the Governnrent of the reaionable
expenses of a complainnnt or witness attending before the court for the
purposes of an inquiry. tr ial or other proceeding under this Code.

?
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Oburtn: ODM-UDA
talks itrle not at risk
Leader moyes to calm fears ofbetrayal by the ruling outfit
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Letter from the Clerk of the National
Assembly inviting key stakeholders to a

meeting to submit views on the Bill

Repon oflthe Deportmentol Committee on J:rtice ond Legol Affoirc on is Consideroton of
the Criminol Procedure Code (Amendmenil Bill (NoionolAssembly &ll No. I I of 2026)





THE NATIONAL ASSEMBLY
OFFICE OT THE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone +254202848000 o(L 3300
Email: cna@parliament.So.ke

www.Darlranrent.so.ke/the-national-assembly

When replying, pleose guote:

Ref: NA/DDC ULAC|2O26| 050

Dr. Raymond Omollo, PhD, CBS
Principal Secretary
State Department for lnternal Security and National Administration
Ministry of lnterior and Nadonal Administracion
Harambee House, Harambee Avenue
NAIROBI

Dr. Salome W, Muhia-Beacco, CBS
Principal Secreary
Sate Department for Correctional Services

Ministry of lnterior and Nadonal Adminisration
Teleposta Towers
NAIROBI

Hon. Shadrack John Mose, CBS
Solicitor General
Office of the Attorney-General and Deparcment of Justice
Sheria House, Harambee Avenue
NAIROBI

Hon. ludith Nayiai Ramaita-Pareno
Principal Secretary
State Department for lustice, Human Rights & Constitutional Affairs
Oftice of the Attorney-General and Department of Justice
Sheria House, Harambee Avenue
NAIROBI

Mr. Noordin M. Haii, MGH, CBS, OGW,'nsc'(AU)
Director General
National lntelligence Service
NAIROBI

Mr. Renson Mulele lngonga, OGW
Director of Public Prosecutions
ODPP House, Ragati Road, Upper Hill
NAIROBI

24'r !une,2026
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Hon. Winfridah Boyani Mokaya, CBS
Chief Registrar of the judiciary / Secretary

Judicial Service Commission
Supreme Court Building
NAIROBI



Mr. Mohamed l. Amin, CBS, OGW, ndc(K)
Director
Directorate of Crinrinal lnvestigations
NA!ROBI

Ms. Naisiae Paloshe Tobiko
Commission Secretary / CEO
Commission on Administrative Justice
West End Towers, 2"d Floor

NAIBOB!

Ms. Florence W. Muturi
Chief Executive Officer
Law Society of Kenya (LSK)
Lavington, Opposite Valley Arcade, Giunga Road

NAIROB]

Mr. Joseph Ndiku
Ag. Commission Secretary / CEO
Kenya National Commission on Human Rights

| " Floor. CVS Plaza, Lenana Road
NAIROBI

Ms. fedidah W. Waruhiu, SC
Chief Executive Officer
Witness Prorection Agency
Liaison C!fice, |lilirranr Law Courts, 4d Floor, Room 413
NATLAEI

Dr. Moses Marang'a
Executive Director
National Council for the Administradon of Justice (NCAJ)
Mayfair Center, 5'h Floor
NAIROBI

Ms. Sophre Kaibiria
Executive Director
FIDA Kenp
Amboseli Road, Off Giunga Road

NAIROBI

Mr. Abdinoor Sheikh Mohamed
Chief Executive Officer
National Council for Children's Services (NCCS)
Bishops Road, Social Security House, Block C, 4'h Floor
NAIROB!

Mr. f ames Nombi
Ag. Commission Secreury / CEO
Kenya Law Reform Commission
Reinsurance Plaza, 3'd Floor, Taih Road

NAIROBI



Dr. Wambua Kituku
Execudve Director
Kituo Cha Sheria

Ole Odume Rd, Off Argwings Kodhek Road

NA!ROB!

Mr. Allan Maleche
Executive Director
KELIN
Karen C, Kuwinda Lane. Off Langata Road
NAIROBI

Ms. Agnes Rogo
Managing Attorney
Women's Link Worldwide
Karen C, Kuwinda Lane Off Langata Road

NAIROBI

Dear

RE: INVITATION BY THE DEPARTHEI.ITAL COMMITTEE ON JUSTICE
AND LEGAL AFFAIRS TO SUBHIT VIE\^/S ON THE CRIMINAL
PROCEDURE CODE (AMENDMENT) BILL (NATTONAL ASSEMBLY BrLL
NO. il OF 2026) AND TltE PENAL CODE (AMENDMENT) BILL
(NATTONAL ASSEMBLY BILL l{O. r2 OF 2026)

The Depanmental Committee on Justice and Legal Affairs is established pursuant to Standing

Order 216 of the National Assembly Standing Ordcrs, and is mandated to inter olio,'study ond

review oll bgislotion referred to it'

As you are :ware, the Criminal Procedure Code (Amendment) Bill (Notronol Assembly Bill No.

I I of 2026) is a Bill sponsored by the Hon. George Gitonga Murugara, MP, that seek to:
(a) align the Act with the Constitution, pardcularly Articles 27, 28, 29, 31, 39, 48, 49, 50,

and 51, which protect equality, dignicy, liberry, privacy, properry, access to justice,

fair trial rights, and the rights of arrested and detained persons, respectively;
(b) review provisions relating to transfer of cases between magistrates, suspended

sentences, entering of nolle prosequi, official court languages, forfeiture of properry,
disposal of forfeited goods, and release of exhibirs;

(c) introduce special procedural safeguards for persons with mental illness and aligns the
Act with the Mental Health Act Cap. 248; and

(d) enhance procedural efficiency, professionalism, accountability, and the effective
functioning of the criminal justice system.

Similarly, the Penal Code (Amendment) Bill (Notionol Assembly Ptill No. 12 of 2026) is a Bill
sponsored by the Hon. George Gitonga Murugara, MP, that seeks to:

(a) align the Act with the Consdtution, relevant statutes and court pronouncemens on
the unconstitutionaliry of mandatory death sentences and the definition and
punishment for the offences of "robbery" and "robbery with violence";

(b) incorporate constitutional principles relating to sentencing and freedom of
expression in the Act;

(c) harmonize cerminology concerning persons with mental illness with the Menel
Health Acq Cap. 248;

(d) align provisions on children in conflict with the law with the Children Acq 2022;
(e) delete obsolete references to detendon camps following the repeal of the Detendon

Camps Act by the Community Service Orders Act, No. l0 of I 998; rnd
(f) shifr the burden of proof for the offences of incitement to violence and disobedrence

to the prosecution, in conformiry with general principles of criminal law.



The rwo Bills are informed by criminal justice reform proposals submitted to Parliament by

the National Council on the Administration of Justice (NCAJ).

Article I l8( l)(b) of the Constitucion of Kenya and National Assembly Standing Order 127(3)

require Parliament to facilitate public participation and involvement in the legislative business

of Parliament and its Commirrees. Due ro the great public interest in the Bills, the Committee

resolved ro meet critical sukeholders to make submissions on the two Bills.

ln this regard, the committee invites you, or your representatives, for a meeting on

Thursday-, 7"d luly 2026, ar t 0:00 am at the Committee Room 24, 56 Floor, Bunge

Tower. The agenda of the meeting is to receive your views on the two Bills.

You are requested to prepare your written submissions in a matrix format that indicates the

specific clause, proposed amendment and iustificacion. Twenty (20) hard copies of the

submissions to be availed to the meetinS, sofr copies of which may be sent to the Committee

through the Office of the Clerk of the National Assembly via email: cna li fi') t'l o.ke

Hard copies of the Bills are available at rhe National Assembly Table Office, Main Parliament

Building while electron16 6<rpies may be accessed on the Parliament website:

lia menc.so.key'the-nati ona l-assenrblv/ho u s e -bills for. reference

Our liaison officers on this subiect are Mr. Abenayo Wasike, H.O.D., who may be contacted

on tel. no. 072 I 352053 or email bena o.m kh arliame or Mr. Ahmed Salimk

Abdalla, Lead Clerlq tel. no. 0710204056 or ernail: ahmed'salim@Parliamenc.go.ke

Yours

JEREMIAH W. NDOMB!, MBS
For: CLER OF THE NATIONAL SEMBLY

Copy to: - Hon. Dorcas ASik Oduor, SC' OG\A/' EBS
The Attorney General
The Scate Law Office and the Depanment of |ustice
Sheria House, Harambee Avenue
NAIROBI

Hon. Onesimus Kipchumba Murkomen, EGH
Cabinet Secretary
Ministry of lnterior and National Administradon
NAIROBI

CPA. Dr. Aurelia Rono
Principal Secretary
The State Department for Parliamentary Affairs
Office of the Prime Cabinet Secrenry
Kenya Railways, Block A, Haile Selassie Avenue
NAIROBI
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KENYA NATIONAL COMMISSION ON HUMAN RIGHTS

MEMORANDUM ON

THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL 2026

SUBMITTED TO

CLERK OF THE NATIONAL ASSEMBLY

DATED: ISTJULY 2026

Kenya National Commission on Human Rights
I st Floor, CVS Plaza, Lenana Road
P.O. Box 74359-00200
NAIROBI, KENYA
Tel: 072661 0 I 59/0733780000
Website: u, rr, u .knclrr'.org
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The Kenya National Commission on Human Rights ("KNCHR") is an independent National Human Rights

Institution established under Article 59 of the Constitution with a broad mandate to promote a culture of respect

for human rights in the Republic of Kenya. The operations of the National Human Rights Commission are

guided by the KNCHR Act and the United Nations Paris Principles on the establishment and functioning of

independent national human rights institutions commonly referred to as the Paris Principles and as such enjoys

an "A" status accreditation.

2. The KNCHR under Article 249 of the Constitution has a mandate to secure observance of all state organs of

democratic values and principles and to promote constitutionalism. Article l0 of the Constitution requires all

state organs to uphold constitutionalism and the rule of law whenever they make public policy decisions or

interpret the Constitution. One of the strategies pursued by the National Commission to secure observance of

all state organs of democratic values and principles is through human rights monitoring, review of new and

existing laws and policies, and the issuance of advisories informed by the KNCHR's analysis.

3. The KNCHR welcomes the introduction of the Criminal Procedure Code (Amendment)8i11,2026, which seeks

to align the Criminal Procedure Code with the Constitution of Kenya, 201 0, jurisprudence and other enabling

provisions. The Bill expressly states that its object is to align criminal procedure with Articles 27,28,29,31,

48, 49, 50 and 5l of the Constitution, while also reforming criminal justice matters such as nolle prosequi.

transfer of cases, forfeiture of property and making provision for persons with mental illness.

B. GENERALCOMMENTS

5. The National Commission acknowledges that Kenya is bound by the Constitution of Kenya, 2010, and is a

party to key international treaties such as the Intemational Covenant on Civil and Political Rights (ICCPR) and

the African Charter on Human and Peoples' Rights (ACHPR). These instruments require the State to respect,

protect, and fulfill human rights for all, including within the criminal justice system. Therefore, the

Commission recognizes the importance of aligning the Criminal Procedure Code with the Constitution to

realize a human rights-based legal framework.
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A. INTRODUCTION

4. In this regard, the KNCHR submits its comments on the Criminal Procedure Code (AmendmenQ Bill 2026

sponsored by the Hon. George Gitonga Murugara, MP. This advisory has three parts; Section A covers

preliminary introduction, Section B provides General observations and recommendations, while specific

comments/observations on particular clauses of the Criminal Procedure Code (Amendment) Bill 2026 are

detailed in Section C.



6. The National Commission further notes the High Court decision in the case of Kimaru & l7 Olhers v AttonEt

Generall the High Court held that confining persons with mental illness for an indeterminate period "at the

President's pleasure" violates the rights to equality, human dignity and a fair trial. As such, the Commission

welcomes the Bill's proposal to repeal and replace Sections 162 and 166 of the Criminal Procedure Code,

aligning the Criminal Procedure Code with the provisions of Article 5 I of the Constitution 2010 and the Mental

Health Act CAP 248.

7. The National Commission further notes that, the High Court, in the case of Baby 'A' (Suing lhrough her

Molher E.A) & another v Attorney Generol & 6 olhers2 recognized intersex children and persons as rights

holders entitled to the full protection of the Constitution 2010 and placed obligations on the State to put in

place laws, policies and guidelines for their recognition and protection. Thus, the Commission welcomes the

Bill's proposal, introducing a clear legal definition of intersex persons for purposes of the legislation, and

further imposing a requirement requiring that any search ofan intersex person, where reasonably practicable,

be conducted by a person ofthe sex preferred by the intersex person, with strict regard to decency and dignity.

The Commission emphasizes that incorporating these human rights safeguards especially in regard to intersex

persons promotes the State duty to uphold the right to human dignity and protection from discrimination and

degrading treatment.

8. The National Commission further recognizes that the presumption of innocence and the right to liberty are vital

components towards a fair criminaljustice system envisioned under Articles 49 to 5 I of the Constitution 2010.

The National Commission welcomes the proposals to repeal Sections 43 to 6 I of the Criminal Procedure Code,

as the measures stipulates therein have led to arrest and detention, based only on suspicion, undermining the

presumption of innocence.

I Kimaru & l7 others v Attorney General & rnother; Kenya National Human Rights and Equality Commission (lnterested Party)

[2022] KEHC il4 (KLR)
2 Baby 'A' (Suing through her Mother, EA) & another v Attorney General & 2 others; Kenya National Commission on Human Rights
& 2 others (lnterested Parties); Kenya Human Rights Commission (Amicus Curiae) [20141 KEHC 8495 (KLR

Page 13



C. SPECIFIC COMMENTS

I The Yogyakarta Principles are a set of principles on the application of intemational human rights law in relation to sexual orientation and gender identity retrieved from
httns:,,'r osr ukartaorinc iolcs. orp, nrincin lcs-cnr al.rout-thc-r ogr akartu-princ iplcs
a The Nelson Mandela Rules are the revised llnited Natiotts Standard Minimum Rules for the Treatmen! of Prisoners, adopted unanimously by the UN General Assembly in
2015 available at
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I Clause 8 - Mode of searching

an intersex person.

The Commission supports the introduction of Section

27A..

The Commission recommends adding safeguards to

provide that searches shall not be conducted for the sole

purpose of determining the sex of an intersex person,

that highly intrusive searches (including removal of

clothing) are carried out only by qualified medical

practitioners, and that all searches be conducted in

privacy.

The introduction of Section 27A requires that searches of intersex

persons be conducted, where reasonably practicable, by a person of

the sex preferred by the intersex person with strict regard to decency,

is a progressive step towards protecting the dignity of intersex

persons. However, international standards such as the Yogyakarta

Principles plus l0r emphasise the right to bodily and mental

integrity, autonomy and self-determ ination, and prohibit practices

that use physical examinations to "verifo" sex characteristics as

these amount to degrading treatment. Furthermore, the Mandela

Rulesa recommend that invasive searches be treated as medical

procedures conducted by qualified personnel, and that all searches

be carried out in private, respecting dignity and privacy.

U e.(lr ocum cnts, Lr\1t -ilt'l

No. Clause & Title Proposed Amendment Rationale



2

Repeal of sections 4341A

(Security for keeping the

peace and good behaviour)

Clauses l0-29 The Commission welcomes the repeal of sections 43-

6 I A and recommends that any future preventive

measures under the CPC be designed strictly within

constitutional limits of necessity, proportionality and

presumption of innocence.

Sections 43-61A, enabled pre-emptive arrests and imposition of

bonds based imply on suspicion that they might commit an offence,

without proving any crime in court. This practice undermined

liberty, freedom of movement and core fair-trial guarantees such as

presumption of innocence and protection from arbitrary detention

under Articles 24,27,29,39, 49 and 50 of the Constitution. The

National Commission supports the repeal recommends that any

future preventive measures be firmly constrained by necessity,

proportionality and due process, in line with a Human Rights-Based

Approach and Kenya's obligations to respect, protect and fulfil

human rights.

)

(Nolle prosequi)

Clause 35 The Commission suppofts the requirement that nolle

prosequi be entered only with permission of the court

and recommends that prosecutors and courts apply this

power in strict conformity with Articles 157(8) and

157(ll) of the Constitution 2010, including by

providing written reasons demonstrating that

discontinuance is in the public interest, promotes the

administration of justice and does not amount to an

abuse of legal process.

The Bill's amendment of section 82, to require that a nolle prosequi

be entered "with the permission of the court", aligns statutory

criminal procedure with Article 157(8), which provides that the

Director of Public Prosecutions may discontinue criminal

proceedings "with the permission of the court". Furthermore, in the

case of Republic v Muturi (Criminal Case E002 of 2025)s the court

opined that pursuant to Article I 57( I 1) of the Constitution 2010, and

Section 25 of the ODPP Act, that the DPP is obligated to seek

permission of the court to discontinue any criminal proceedings.

This constitutional obligation overrides the DPP's power to enter

5 Republic v Muturi (Criminal Case E002 of 2025)12026l KEHC 618l (KLR)
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nolle prosequi by dint of section 82( I ) of the Criminal Procedure

Code. Thus, the amendment aligns with court jurisfrrildsrlcs,

strengthens the right to a fair hearing under Article 50, protects

accused persons and victims from arbitrary discontinuance and

aligns ODPP prosecutorial powers with Kenya's obligations under

lnternational Convention on Civil and Political Rights (ICCPR) and

African Charter on Human and People's Rights (ACHPR) to avoid

abuse of process and impunity.

(Fitness to stand trial)

Clause 49 The Commission welcomes the inclusion of the new

section 162 in the Bill on fitness to stand trial.

However, the Commission recommends inclusion of a

new provision that, when an accused is found unfit to

stand trial under section 162, the court shall adopt the

minimum necessary restriction compatible with safety

and the health of the accused, in accordance with the

Mental Health Act (Cap. 248).

The introduction of Section 162 is a positive reform that introduces

a court-supervised process for determining fitness to stand trial,

arranging mental health assessment and ordering inpatient or

outpatient treatment where necessary. International standards,

particularly the UN Convention on the Rights of Persons with

Disabilities (CRPD) Articles I 3 and 14, require that persons with

disabilities enjoy effective access to justice. are not arbitrarily

deprived of liberty on the basis of disability, and are treated in the

least-restrictive environment compatible with safsty, with regular

judicial review of any deprivation of liberty. Incorporating an

explicit nrinimum necessary restriction proviso will provide a clear

statutory safeguard and aligns with the Mental Health Act CAP 248.

Page l6
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5

(Special finding of not guilty)

(repeal of Section 167)

Clause 50

C lause 5 I

The Commission welcomes the repeal of section 167

and the introduction of a new special finding procedure

under section 166, with decisions now resting with the

court. lt further recommends that the Bill be amended

to include an explicit proviso to Section 166 (5) that

such committal shall be exclusively to a designated

mental health facility and shall operate under the

safeguards of the Mental Health Act CAP 248.

The repeal of section 167 and the introduction of the new section

166 represents an important shift away from the old "detention at the

President's pleasure" approach. ln Kimaru & l7 Others v Auorney

General & Another; Kenya National Human Rights and Equaliry,

Connission (Interested Party), the High Court held that detaining

persons with mental illness at the President's pleasure is

unconstitutional, and that such cases must be handled underjudicial

oversight and in line with constitutional rights. In the said judgment,

the Court held that the provisions of the Criminal Procedure Code

allowing "persons of unsound mind" to be held in prison at the

prcsident's pleasure were inconsistent with multiple constitutional

guarantees including Article 28, 29 and 51. Furthermore, the Mental

Health Act (Cap 248) establishes a framework for designating and

approving mental hospitals and mental health facilities, and for

inspection and safeguards in the management of persons with mental

illness. Explicitly requiring that committal under section 166 be

strictly to a designated mental health facility, operating under Mental

Health Act safeguards and review mechanisms, will prevent persons

found not guilty by reason of mental illness from being commited to

ordinary prisons, help ensure they receive appropriate treatment, and

provide a clear statutory anchor.
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6

(Language of the Court)

C lause 54 The Commission welcomes the amendment to Section

198 of the Criminal Procedure Code. The National

Commission recommends the introduction of a new

provision to include a general obligation that courts

shall ensure the provision of competent interpretation

and necessary procedural accommodations so that

accused persons, victims and witnesses, including

persons with disabilities and those who do not

understand Kiswahili or English, can effectively follow

and participate in proceedings.

The proposed amendment contributes and aligns to the aspirations

under Article 7(b) of the Constitution 2010 by recognising

Kiswahili, English and Kenya Sign Language as languages of all

courts. Currently persons with disabilities face significant barriers in

accessing justice due to lack ofqualified interpreters and absence of

reasonable accommodation. The UN Convention on the Rights of

Persons with Disabilities, in Article 13, requires States to ensure that

persons with disabilities can effectively access justice, including by

providing procedural and age-appropriate accommodations so they

can take part fully in all legal proceedings, from investigations to

trial. In Kenya, Article 50 of the Constitution complements this by

guaranteeing the right to a fair trial, including the assistance of an

interpreter where a person does not understand the language used in

court.
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D. CONCLUSION

The National Commission acknowledges that the Criminal Procedure Code (Amendment) Bilt, 2026 presents

Kenya with a significant opportunity to strengthen the fairness, accessibility and accountability of its criminal

justice system while fulfilling its obligations under international and regional human rights treaties. By repealing

provisions that enable pre-emptive detention and detention at the President's pleasure, and by incorporating clearer

safeguards for intersex persons, persons with mental illness, victims of sexual offbnces, persons with disabilities

and other vulnerable groups, the Bill can help ensure that criminal procedure is implemented in a manner that

respects equality, dignity, liberty, privacy and the right to a fair hearing.

SIGNED BY:

CPA, CS.}OSEPH NDIKU
AG. COr rlr L$lpN SECBETAR'Y/CEO
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Telephone: (O2O) 7 121337 / 8,

0770909207
Hotline: 0711222441.

0725222442
Toll Free No: 0800720460
Email
When replying pleate quote

Ref no. and date

Liaison Office - Milimani Law Courts

4'h Floor, Room No.413
P.O. Box 2880.l CPO

NAIROBI,00100
KENYA

Ref: WPA/COLIABO/PARLIAMENT/01 l/BW Date: ln )uly 2026

Clerk of the National AssemblY

P. O Box 41842 - 00100

NAIROBI

Attn: Jeremiah W. Ndombi, MBS

RE: WITNE55 PROTECTION AGENCY COMMENTS ON THE CRIMINAL

PROCEDURE CODE (AMENDMENT) BILL NO. 11OF 2025 AND PENAL

coDE (;\MENDMENT) BILL NO. 12 OF 2026

The witness Protection Agency is an independent and autonomout State Agenoy

established under the Witness Protection Act (Cap 79 laws of Kenya) which

came into operation on 1" September 2008 vide Legal Notice No. 110/2OOg

dated l9,h August 2008 as amended by the witness Protection (Amendment) Act

No. 2 of 2010 and No. 45 of 2016. Further amendments to the Act were made

through the Statrte Law (Miscellaneous Amendments) Act No. l8 of 20lg and

No. 20 of 2O2O. Further, the Witnesl Protection Regulations, 20ll aims to

facilitate the efficient and effective implementation of the Act. lt was gazetted

vide legal Notice No. 99 of 2011. Thewitness Protection Rules, 2015 also applies

to proceed in court with rerpect to protected witnesset. lt was Sazetted on 23'd

November 2015 vide Legal Notice No. 225 of 2015.

The mandate of the Agency is to provide special protection, on behalf of the

State. to perrons in possession of important information and who are facing

potential risk or intimidation due to their cooPeration with prosecution, law

enforcement agencies and/or inquiry held before a court. commission or tribunal

within or outside Kenya.

UUITNESS PROTECTION AGENCY

t lECll
3

o
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The Agency has reviewed the Criminal Procedure Code (Amendment) Bill.
No. 1'l of 2026 and Penal Code (Amendment) Bill. No. 12 of 2026 and submits
the matrix of the specific clause with the propoied amendment and the
justifications thereof.

Thank you for your continued cooperation and collaboration

Jedidah W. Waruhiu, SC

DIRECTOR/CHIEF EXECUTIVE

Encl. Matrix or Proposed Amendments

to the Criminal Procedure Code (Amendment) Bill, No. Il of 2026
and Penal Code (Amendment) Bill. No. 12 of 2026

4.--C-d



)'... *
{,{F}

REPUBLIC OF KENYA

wlTN ESS PROTECTION AGENCY

The Agency appreciates the opportunity accorded by the Departmental Committee on Justice and Legal Affairs to submit comment,
on the two Bills and generally supports the Bills Subject to the proposals set out herein.

A. COMMENTS ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL NO. II OF 2026

NO. CTAUSE PROPOSED AlvlEN DlvlENT JUSTIFICATION

I Clause 32

Amends section 77 of the
cPc

Add 'end Witnesr Protection Act' immediately
after the Sexual Offences Act

Further Amend section 77(3) by adding the
following para
'ln the case of the Witness Protection Act to
imprisonment for a term of not less than ten
yeari upon conviction

To align with the witnerr protection
prohibited publications relating to
Protection

Act on
Witness

Page 1 of 4
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NO. CI.AUSE PROPOSED AMENDMENT JUSTIFICATION

2 Clause 32

Nal proposal - insertion
of

New Section 77A
Refenal of Threatened
Witnesses

'(l) Where at any staSe of criminal proceedings

the court is satisfied that a witness or any other
person connected with the proceedings may be

exposed to danger. intimidation, harassment,

retaliation or any other security risk arising from
participation in the proceedings, the court may

make such interim protective orders as it
consideru necessary and may refer the matter to
the Witness Protection Agenry for assessment in

accordance with the Witness Protection Act.

(2) A referral under subsection (l) may be made

by the court on its own motion or upon
application by a prosecutor or any other person.

(3) A referral under this section
preclude the court from making
protective order authorised by law.'

shall not
any other

3 Claurc 4l

New proposal

amendment of Section

l23A

Amend section 123A
paragraph:

(l) by inserting a ne$,

'(e) the existence of threats, intimidation.
harassment. interference or risk to the safety or

l. To expressly incorporate witness safety into
bail considerations.

2. Witness intimidation should be a sufficient

basis for review or cancellation of bail.

l. To align criminal procedure with the Witness

Protection Act and to also promote early
identification and referral of threatened witnesses.

2. This will in turn reduce witne5r intimidation,
withdrawal and attrition.

Page 2 of 4

Insert new section 77A as follows:



NO. CI.AUSE PROPOSED AMENDMENT JUSTIFICATION

Exception to right to Bail

and bond
security of a witness, victim, or a protected

Person.'

Further, insert the following new subsection
immediately after section 123A (2)

lnsert rubsection (3)

3. To align with Bail and Bond Policy. 2015

4. Court have denied and or cancelled bail and

bond to accused persons based on the
interference, threats and intimidations to
protected witnesses and their related persons.

Republic vs Nyamai & ll Others (Criminal
Case No. 25 of 2O2O) l2122l KEHC 10376
(KLR)

4 Clause E3

Section 395
Procedure

Committee)

Proposed
(Criminal

Rules

lnsert paragraph

renumber subsequent paragraphs accordingly

l. To add practical witness protection expertise

is represented in criminal procedure rule-
making.

2. The Agency is a Council member of the
National Council on Administration of
Justice, participates in various Committees
and closely collaborates and coordinates with
the proposed membership of Criminal
Procedure Rules Committee in the
administration of Justice and hence critical for
it to be included in the membership.
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'(3) Where the court is satisfied that an accused

person has threatened, intimidated, harassed,

contacted or interfered with a witnesr, victim or
protected person. the court may review, vary,
suspend or cancel bail or bond terms.'

'(h) the Director of the Witness Protection
Agency or an officer of the Agency nominated by
the Director;'



NO. CI.AUSE PROPOSED AMENDMENT JUSTIFICATION

3. To advance the law reform agenda to ensure

measures and strategies on the covert
operations and activities of the Agency are

upheld throughout to the investigative rtage,

at the trial stage and post testimony

B. COMMENTS ON THE pENA,r CODE (AT4ENDMENT)BILL NO. 12 OF 2026

WPA has no submissions on the Penal Code (Amendment) Bill 12 of 2026:fhe Agenry supports the proposals

Jedidah W. Waruhiu 5.C

DIRECTOR /CHIEF EXECUTIVE
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REPUBLIC OF KET{YA

THIRTEENTH PARLIAMENT _ THIRD SESSION

THE NATIONAL ASSEMBLY

SUBMISSION OF MEMORANDUM TO THE CLERI(OFTHE
NATIONALASSEMBLY

- Attn: Standing Committee on Justice and Irgal Affairs

BILL: The Criminal Procedure Code (Amendment) Bill, zoz6 (National
Assembly Bill No. u of zoz6)

INSTITUTION: Legal Advice Center (Kituo Cha Sheria) Korya

DATE: lst JULY 2026

MEMORANDUM

Introduction

Kituo Cha Sheria (t,egal Advice Centre) welcomes the publication of the Criminal
Procedure Code (Amendment) Bill, zoz6, which seeks to align the Criminal Procedure
Code (Cap. ZS) with the Constitution of Kenya, 2oro, the Mental Health Act, the
Magistrates' Courts Act, the High Court (Organization and Administration) Act and
other contemporary legal developments.

The Bill introduces several progressive reforms including the recognition of intersex
persons within criminal procedure, modernization of erimirral terminology, reform of
provisions relating to accused persons with mental illnr:ss, abolition of outdated
preventive detention provisions and alignment of prosecutori:rl powers with Artirte r57
of the Constitution.

While Kituo Cha Sheria supports the overall objectives of the Bill, several provisions
would benefit from further refinement to strengthen constitutional compliance, improve
legal certainty and enhance practical implementation. The recommendations set out
below are intended to assist Parliament in strengthening the Bill before enactment.

Analytical Framework



In preparing this Memorandum, Kituo Cha Sheria has reviewed Criminal Procedure
Code (Amendment) Bill, zoz6 against the Constitution of Kenya, zoro, existing statutory
frameworks, applicable Kenyan jurisprudence, and Kenya's regional and international
human rights obligations. The recommendations contained herein are intended to
support Parliament in strengthening the proposed legislation to ensure that it is
constitutionally compliant, legally coherent and capable of promoting an effective, fair
and rights-based criminal justice slstem.

A. Constitutional Framework

The analysis is principally guided by the Constitution of Kenya, zoro, particularly the
national values and principles of governarrce under Articles ro and 259, and the Bill of
Rights under Chapter Four. Particular rcg:lrd has been given to the constitutional
guarantees of equality and freedom frrrnr rliscrimination (Article z7), human dignity
(Article z8), freedom and security of the pr:rson (Article z9), access to justice (Article
q8), the rights of arrested persons (Article +g), the right to a fair hearing (Article So), the
rights of children (Article Sg), the rights of persons with disabilities (Article 54), and the
constitutional principles governing the exercise of prosecutorial powers under Article
r57. Collectively, these provisions establish the constitutional standards against which
criminal legislation must be measured and interpreted.

B. Kenyan Jurisprudence

This Memorandum is further informed by the evolving jurisprudence of the superior
courts on constitutional criminal justice. Particular reliance has been placed on the
decisions of the Supreme Court in Francis Karioko Muruatetu & Another o
Republic, which affirmed that mandatory sentencing regimes are inconsistent with the
Constitution where they deprive courts of the discretion to consider the individual
circumstances of an offender and the offence, and Muruatetu & Another o
Republie; .Katrba fnstitute & S Others (Amicus Atriae), which clarified the
scope of that decision while reaffirming the constitutional importance of individualized
sentencing. Consideration has also been given to Joseph Lendrix Wosua o
Republic, which recognised the constitutional rights of victims to participate
meaningfully in criminal proceedings. These authorities reinforce the principles of
legality, proportionality, judicial independence and procedural fairness that underpin
the recommendations contained in this Memorandum.

C. International and Regional Human ltights Standards

The recommendations are also informed by Kenya's obligations under international and
regional human rights instruments to which the Republic is a party. These include the
International Covenant on Civil and Political Rights, the African Charter on Human and
Peoples'fughts, the Convention on the fughts olthe Child, the Convention on the Rights
of Persons with Disabilities and, where relevant, the Protocol to the African Charter on
Human and Peoples' Rights on the Rights of Women in Africa. The Memorandum also
draws guidance from internationally accepted standards, including the United Nations
Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules),



which provide important benchmarks for the humane administration of criminal justice
and the protection of persons deprived of their liberty.

D. Legislative Drafting Principles

In developing the recommendations contained in this Memorandum, Kituo Cha Sheria
has sought not only to identifu constitutional or policy concerns but also to propose
practical legislative solutions. Accordingly, where amendments are recommended, they
are presented in legislative drafting language intended to facilitate consideration by
Parliament and, where appropriate, direct incorporation into the Bill. This approach
reflects the objective of supporting Parliament in enacting legislation that is
constitutionally sound, internally coherent and capable ofeffective implementation.

CII\USE z - AMENDMEI\IT OF SECTION z (DEFINITIONS)

Clause z modernizes the interpretation section of the Criminal Procedure Code by
introducing new statutory definitions and updating existing terminologl to trrflect
cirrrent constitutional and institutional frameworks. 'fhese amendments are largely
progressive and promote consistency with other legislation. However, additional
clarification is necessary to ensure ceftainty in the imph,mentation of the new mental
health provisions introduced elsewhere in the Bill.

Pro;xrsed AmendmentS/No Section

Clause

Provision of
the Bill

Rationale for
Amendment

Recommendation

1 Section
2
(Clause

z)

Clause z
provides:
"Section z of
the Criminal
Procedure
Code
(hereinafter
referred to as
the'principal
Act'), is
amended-(a)
in the definition
of'Registrar of
the High Court',
by deleting the
words 'inc/udes
a Deputy
Registrar of the
High Court and
a district

The proposed
definitions
generally

enhance legal
certainty and
align the Code
with
contemporary
legislation. The
inclusion of the
definition of
"intersex
person"
promotes
recognition of
constitutional
rights under
Articles z7 and
28. Likewise,
incorporating

Support Clause z
with amendment

Existing Bill wording:
'person with mental illness
has the mcaning assigned

to it under section z of the
Mental Hcalth Act.

"Inrcrt immediately
thcreafter the following
new definition:
"qualified mental health
practitioner" means a

person registered under the
Mental Health Act and duly
authorised to assess,

diagnose and recommend
treatment for persons with
mental illness, including a

psychiatrist, clinical
psychologist or medical
practitioner with specialist
training in mental health.



registrar of the
High Court'and
substituting
therefor the
words 'meons

the Registrar of
the High Court
appotnted
pursuant to
section tB of the
High Court
(Organization
and
Administration)
Act','(b) in the
definition of
'summary trial',
by deleting the
words
'subordinate
court'and
substituting
therefor the
words
'magistrate's
court';(c) by
inserting the
following new
definitions in
proper
alphabetical
sequence-
'intersex
person' means a

person with a
congenital
condition in
which the
biological sex
characteristics
cannot be
exclusively
categorized in
the common
binary of female

the definition of
"person with
mental illness"
by reference to
the Mental
Health Act
promotes
consistency
across statutes.
However, the
Bill
subsequently
requires
examination by
a "qualified
mental health
practitioner"
under proposed
section r6z
without
defining that
term. This
omission may
create
uncertainty
regarding who
is competent to
undertake
statutory
fitness
assessments.



or male due to
inherent and
mixed
anatomical,
hormonal,
gonadal or
chromosomal
patterns, which
could be
apparent prior
to, at birth, in
childhood,
puberty or
adulthood;
'person with
mental illness'
has the meaning
assigned to it
under section z
of the Mental
Health Act."

CI-AUSE 5 _ AMENDMENT OF SECTION z (SENTENCES)

Clause 5 removes obsolete references to subordinate courts of the first and second class

following the enactment of the Magistrates' Courts Act. The amendment is necessary to
harmonize the Criminal Procedure Code with the current court structure. Nevertheless,

the deletion ofthe previous sentencing provisions should be accompanied by a clarifying
provision identifoing the applicable source of sentencing jurisdiction.

Section

Clause

Provision
of the Bill

Rationale
for
Amendment

Recommendation Proposed Amendment

2 Section

7
(Clause

5)

Clause s
provides:
*Section 7
of the
principal
Act is
amended-
(a) in
subsection
(r), by

The
amendment
correctly
removes
references to a
court
hierarchy that
no longer
exists
following the

Support with
amendment.

Existing Bill wording:
"Section 7 of the principal
Act is amended..."

Insert inrmediately
after the amended
subsection (r): "(rA) The
sentencing jurisdiction of a
magistrate's court shall be
as prescribed under the

S/No



deleting the
words
'subordinate
court of the

Ttrst c/ass3
and
substituting
therefor the
words
'magtstrate's
court';(b) by
deleting
subsection
(z) ;(c) by
deleting
subsection
(s)."

enactment of
the
Magistrates'
Courts Act.
However, the
complete
deletion of
subsections
prescribing
sentencing
jurisdiction
without
identifying
the applicable
statutory
framework
may create
uncetainty
regarding the
sentencing
powers of
magistrates'
courts.

Magistrates' Courts Act and
any regulations made
thereunder."

CLAUSE 7 - AMENDMENT OF SECIION $ (SUSPENDED SENTENCES)

Clause 7 seeks to modernise the law relating to suspended sentences by removing
references to corporal punishment and introducing a statutory limit on the operational
period of suspended sentences. These amendments are generally consistent with the
Constitution and contemporary sentencing principles. However, the proposed
operational period may be inadequate in certain cases and would benefit from the
introduction ofa minimum period to preserve the rehabilitative and deterrent objectives
of suspended sentences.

s,.rNo

3

Section

Clause

Provision of
the Bill

Rationale for
Amendment

Recommendation Proposed
Amendment

Section
r5
(Clause

7)

Kituo Cha Sheria
supports the
removal of
corporal
punishment as a

trigger for the

Clause 7
provides:
'Section 15 of
the principal
Act is
amendecl-(a)

Support Clause 7
with amendment

Existing Bill
wording:"(rA) The
operational period

under subsection (r)
shall not exceed the
term ofthe sentence



in subsection (r)
by deleting the
words 'colporal
punishment','(b)
by inserting the
following new
subsection
immediately
after subsection
(r)-**'(rA) The
operational
period under
subsection (r)
shall not exceed
the term of the
sentence
imposed."'

activation of
suspended
sentences. The
amendment aligns
the Criminal
Procedure Code
with Article z9 of
the Constitution,
which guarantees

every person
freedom from
cruel, inhuman or
degrading
punishment. The
introduction of an
operational period
is also welcome as

it removes
uncertainty that
has previously
surrounded
suspended
sentences.
However, limiting
the operational
period solely to
the duration of
the sentence
imposed may
result in
disproportionately
short supervision
periods for minor
offences, thereby
weakening the
deterrent and
rehabilitative
effect of
suspended
sentences.
Comparative
sentencing
regimes generally
prescribe both
minimum and

imposed. 'Proposcd
replacement:"(rA)
The operational period
under subsection (r)
shall be not less than
six months and shall
not exceed the term of
the sentence imposed
or two years, whichever
is the greater. "This
amendment presewes
judicial discretion
rvhile ensuring that
suspended sentences
rr:main meaningful
irrespective of the
li:ngth of the custodial
sentence imposed.



maxtmum
operational
periods to ensure
consistency and
proportionality.

CI-AUSE 8 - INSERTION OF NEW SECTION 27A (SEARCH OF INTERSEX
PERSONS)

The insertion ofsection 27A represents a significant advancement in the protection of
the rights of intersex persons during criminal investigations. The provision gives

legislative effect to the constitutional guarantees of equality, dignity and privacy by
recognising the autonomy of intersex persons during searches. Nevertheless, the
proposed provision would benefit from additional safeguards to enhance accountability
and practical imph.nrentation.

4

S/No Section

Clause

I'rovision of
the BiIl

Rationale
for
Amendment

Recomrrrendation Proposed Amendment

New
Section
27l.
(Clause

8)

Clause 8
inserts the
following new
section-
"2jA.
Whenever it
is necessary
to cause an
intersex
person to be
searclred, the
searr:h shall
where
reasonably
practicable be
conducted by
a person of
the sex which
the intersex
person shall
prefer with
strict regard
to decency
and in such

Kituo Cha
Sheria
strongly
supports the
introduction
of statutory
safeguards
governing the
search of
intersex
persons. The
proposed
provision
advances
Articles 27, z8
and 31 of the
Constitution
by
recognising
the dignity,
equality and
bodily
autonomy of
intersex

Support Clause 8
with amendment

Existing Bill wording:
"Whenever it is necessary
to cause an intersex
person to be searched, the
search shall where
reasonably practicable be
conducted by a person of
the sex which the intersex
person shall prefer with
strict regard to decenry
and in such manner as to
protect the dignity of the
intersex person."

Proposed
replacement z"zZA.(r)
Whenever it is necessary
to search an intersex
person, the officer
responsible shall first
inquire from the intersex
person their preferred sex

of the searching officer.(z)
The search shall be



manner as to
protect the
dignity of the
intersex
person.tt

persons

within the
criminal
justice
system.

However, the
phrase "where
reasonably
practicable" is
not defined
and may
permit
arbitrary
departures
from the rule.
The provision
also does not
require
officers to
ascertain the
preference of
the intersex
person, nor
does it
establish any
accountability
mechanism
where
compliance is
not possible.

Without such
safeguards,

the protection
afforded by
the section
risks
becoming
illusory in
practice.

conducted by a person of
the sex preferred by the
intersex person.(3) Where
compliance with
subsection (z) is not
reasonably practicable, the
ofEcer shall record in
writing the reasons for the
departure before
condutting the search.(4)
Every search conducted
under this section shall be
carried out with due

regard to privacy, dignity
and respect for the bodily
integrity of the intersex

1rr'rson.(5) A person
ag,grit'red by a search
conducted in
contravention of this
section may lodge a

complaint with the
Independent Policing
Oversight Authority or
such other body as may be
established by law."

CLAUSES to-29 - RL.I'FALOFSEC'TIONS 4g-61A (SECURITYFOR
KEEPING THE PEACI' AND GOOD BEI{AVIOUR)



Clauses ro to 29 propose the repeal ofsections 43 to 6rA ofthe Criminal Procedure
Code, thereby abolishing the statutory regime that permitted preventive detention
through the requirement to execute bonds for keeping the peace or being of good

behaviour. This is one ofthe most significant constitutional reforms contained in the
Bill. The repeal removes a colonial-era mechanism that permitted deprivation of liberty
based on anticipated future conduct rather than criminal responsibility established
through due process.

llruvision of
the Rill

S/No Sectirrn

Clause

Rationale
for
Amendment

Recommendation Proposed
Amendment

5 Sections

43-61A
(Clauses

ro-29)

I Clause ro:
'The
principal Act
is amended
by relrcaling
section

43."Clause
rr: "The
principal Act
is amended
by repealing
section

44."Clause
rz:'The
principal Act
is amended
by repealing
section

45."Clause
13:'The
principal Act
is amended
by repealing
section

46."Clause
14:'The
principal Act
is amended
by repealing
section

47."Clause
15:'The
principal Act

Kituo Cha
Sheria
strongly
supports the
repeal of
sections 43 to
6rA. These
provisions
constituted a
preventive
detention
regime
inherited from
the colonial
administration
and permitted
restrictions on
personal
liberty in the
absence of
criminal
liability
established
through a fair
trial. Their
continued
existence has
been dfficult
to reconcile
with Articles
27,28,29, 49
and 5o ofthe
Constitution,

Support the repeal
of sections 43-6rA
and introduce a

transitional
provision.

Existing Bill
wording: "The
principal Act is amended
by repealing sections 43
to 614."

Insert immediately
after Clause z9 the
following new
transitional clause:
"Transitional
Provision Any person
who, immediately before
the commencement of
this Act, is detained,
imprisoned or otherwise
subject to an order
issued under sections 43
to 6rA of the principal
Act shall, upon
commencement of this
Act, stand discharged
from such order unless
proceedings have been
commenced under any
other written law. The
court shall review every
pending matter
instituted under the
repealed provisions and
make such consequential
orders as may be
necessary to give full



is amended
by repealing
section

48."Clause
16:'The
principal Act
is amended
by repealing
section

49."Clause
17:'The
principal Act
is amended
l,y repealing
section

So."Clause
18:'The
principal Act
is amended
by repealing
section

Sr."Clause
19:'The
principal Act
is amended
by repealing
section

52."Clause
zo:'The
principal Act
is amended
by repealing
section

S3."Clause
zr:'The
principal Act
is amended
by repealing
section

5,4."Clause
ze:'The
principal Act
is amended
by repealing
section

which protect
equality,
dignity,
liberty, due
process and
the
presumption
of innocence.
Their repeal
therefore
represents an
important
constitutional
and human
rights reform.
Nevertheless,

the Bill does
not address
the legal
status of
persons who
may still be
subject to
orders issued
under the
repealed
provisions. In
the absence of
transitional
provisions,
uncertainty
may arise
regarding
pending
proceedings or
existing
detention and
bond orders.

effect to this Act."



SS."Clause
23! "The
principal Act
is amended
by repealing
section

5(i."Clause
z4:'The
principal Act
is amended
by repealing
section

ST."Clause
::5:'The
principal Act
is amended
by repealing
section

58."Clause
z6:'The
principal Act
is amerrded
bl repealing
st't tion

59."Clause
z7z'lfhe
principal Act
is arnended
by lepealing
section
6o."Clause
z8: ''Ihe
principal Act
is amended
by repealing
section
6r."CIause
z9: "The
principal Act
is amended
by repealing
section 6rA."



S/No Section

Clause

Provision
of the Bill

Rationale
for
Amendment

Recommendation Proposed Amendment

6 Section
8z
(Clause

35)

Clause 35
provides:
*Section 8z
of the
principal
Act is
amended-
(a) in
subsection (r)
by deleting
the words
'may enter a

nolle
prosequi,
either by
stohng in
court or by
informing the
court in
witing that
the Republic
intends that
the
proceeding s
shall not
conhnue'and
substituting
therefor the
words 'u.rith

the

Kituo Cha
Sheria
supports this
amendment as

it gives full
effect to
Article t5Z(8)
of the
Constitution,
which
expressly
requires the
Director of
Public
Prosecutions
to obtain the
permission of
the court
before
discontinuing
criminal
proceedings.
The
amendment
appropriately
strengthens
judicial
oversight and
enhances
public

Support Clause 35
with amendment.

Existing Bill wording:
"with the permission of the
court may enter a nolle
prosequi." Insert
immediatelyafter
subsection (z) the
following new
subsection:"(g) In
determining whether to
grant pcrmitsion under
this seclion, lhe court
shall take irlo account-
(a) the intertsts ofjustice;(b)
the rights anrl legitimate
interests of the victim;(c) the
reasons advanced by the
Director of Public
Prosecutions for
discontinuance;(d) whether
the disconiinnance is
consistent rn ith Article r57(rr)
of the Constitution;(e) the
stage of the proceedings;
and(fl the public interest."

CLAUSE 35 - AMENDMENT OF SESfION 8z (NOLLE PROSEQUI)

Clause 35 seeks to align the Criminal Procedure Code with Article r5Z(8) ofthe
Constitution by requiring the Director of Public Prosecutions (DPP) to obtain the
permission of the court before discontinuing criminal proceedings through a nolle
prosequi. This amendment strengthens judicial oversight over prosecutorial discretion
and promotes transparency and accountability in the administration of criminal justice.
However, the proposed amendment does not prescribe the factors that the court should
consider when determining whether to grant permission, leaving room for inconsistent
judicial practice.



permission of
the court
may enter a
nolle
prosequi';(b)
in subsection
(z), by
inserting the
words 'ruith
the
permission of
the court'
immediately
after the
words holle
prosequi is' .

confidence in
prosecutorial
decision-
making.
Nevertheless,
the Bill does
not specify the
considerations
that should
guide the
exercise of
judicial
discretion
when
determining
whether to
grant or refuse
permission.
Establishing
statutory
criteria would
promote
consistency,
transparency
and
accountability
while
safeguarding
the interests of
victims,
accused
persons and
the public.

CI-AUSE 49 - REPEAL AND REPI-ACEMENT OF SECTION 16z (FITNESS TO
STANDTRIAL)

Clause 49 comprehensively reforms the law governing accused persons who may be unfit
to stand trial by replacing the outdated provisions of section 162 with a modern statutory
framework based on mental capacity rather than outdated concepts of insanity. The
reforms are welcome and are consistent with the Constitution, the Mental Health Act
and Kenya's obligations under the Convention on the Rights of Persons with Disabilities
(CRPD). The proposed framework, however, requires additional safeguards to ensure



periodic judicial review, protection against indefinite detention and enhanced procedural
fairness.

S/No Section

Clause

Provision of
the Bill

Rationale
for
Amendment

Recommendation Proposed Amendment

Section
16z
(Clause

4e)

Clauac 49
repcals
section 16z
and
substltutes
ir with a
new section
esteblishing
procedrrres
for
detcrrnining
filncss lo
strnd rrial,
inclueling:.
determ!nation
of fitness by
the court;.
assessment by
a qualified
mental health
practitioner;.
temporary
committal to a
mental health
facility for
assessment;.
inpatient or
outpatient
treatment
where
appropriate;.
continuation
of
proceedings
where the
accused is fit;
and.
discharge

The proposed
replacement
represents one
of the most
progressive
reforms
contained in
the Bill. It
shifts the legal
inquiry from
outdated
concepts of
insanity to
functional
capacity and
recognises
that an
accused
person may
only be tried
where they are
capable of
understanding
the
proceedings
and effectively
participating
in their
defence. The
introduction
ofjudicial
oversight,
professional
mental health
assessment
and
community-
based

Support Clause 49
with amendment.

Existing Bill wording:
Clause 49 introduces a new
section 16z but contains no
provision requiring periodic
review of treatment orders.
Insert immediately after
subsection (6):"(6A) Where
an accused person is
committed to a mental health
facility under this section, the
court shall review the order at
intervals not exceeding ninety
days and may confirm, vary or
discharge the order after
considering a report from the
medical officer in charge of the
mental health facility and any
representations made by the
accused person or his or her
legal representative. "Insert a
further subsection:"(68) A
person committed under this
section shall be entitled to legal
representation during every
review conducted under
subsection (6A)."

7



v.here the
courl is not
satiqfied that
the accused
cornmitted
the alleged
act.

treatment
options is

commendable.
However, the
Bill does not
provide for
mandatory
periodic
judicial review
of persons
committed for
treatment.
Without
regular
review, there
remains a risk
that accused
persons may
remain
subject to
treatment
orders for
prolonged
periods
without
adequate
judicial
supervision,
contrary to
Articles zS(c),
28, z9 and 5o
of the
Constitution.

CI.AUSE 50 - REPEAL AND REPI.A.CEMENT OF SECIION T66 (SPECIAL
FINDING OF NOT GUILTY BY REASON OF MENTAL ILLNESS)

Clause 5o reforms the legal consequences arising where an accused per:.)n is found not
criminally responsible by reason of mental illness. The amendment rtplaces the former
indefinite executive detention regime with a judicially supervised framework centred
upon treatment and medical assessment. This represents a significant constitutional
improvement. Nonetheless, the Bill should expressly recognise the principle that
detention in a mental health facility should continue only for as long as it remains
medically necessary.



Provision of the
Bill

Rationale
for
Amendment

RecommendationS/No Section /
Clause

Kituo Cha
Sheria
strongly
supports the
repeal of the
former
section r66,
which vested

excessive
discretion in
the Executive
and
contributed to
indefinite
detention of
persons with
mental
illness. The
proposed
judicial model
is more
consistent
with Articles
25,27,28,29,
5o and 54 of
the
Constitution
and reflects
international
human rights
standards.
Nevertheless,
the Bill
should
expressly
provide that
treatment
orders remain
subject to
continuous
judicial

Support Clause 5o
with amendment.

B Section
r66
(Clause

50)

Clause so
repeals section
166 and
substitutes it
with a new
provirion
providirrg ftrr: .
a special rt'r tlict of
not guilty by
reason of inability
to understand the
nature or
consequences of
one's acts; .
temporary
committal for
medical
assessment; .
reports by the
medical officer in
charge of the
mental health
facility; . judicial
determination
regarding
continued
inpatient
treatment; and.
commitment only
where treatment
remains
necessary.

Proposed Amendment

Existing Bill wording:
Clause 5o provides for
commitment to a mental
health facility where the
court is satisfied that
inpatient treatment is
necessary. Insert the
following new
subsection immediatrly
after subsection
(5):"(6) A person
committed under this
section shall remain in
a mental health facility
only for so long as
inpatient treatment is
medically necessary. (7)
The medical officer in
charge of the menhl
health facility shall
submit a report to the
court every six months
regarding the condition
of the patient and
whether continued
inpatient treatment
remains necessary.(8)
Upon receipt ofa
report under
subsection (7), the
court may discharge
the person, vary the
treatment order or
make such further
orders as ane necessary
in the interests of
justice."



super1'lslon
and should
cease

immediately
once inpatient
treatment is
no longer
medically
justified.

GENERAL OIIS I :RVATION ON CT-AUSRS 49 AND 5o

Kituo Cha Sheria commends Parliament for replacing the outdated criminal procedure
framework relating to persons with mental illness with a rights-based and treatment-
oriented approach. These amendments reflect a significant departure from colonial-era
provisions that emphasised indefinite detention over therapeutic intervention. The
Committee is encouraged to strengthen these reforms further by introducing mandatory
judicial review mechanisms, safeguarding access to legal representation, and ensuring
that deprivation of liberty remains proportionate, medically justified and subject to
effective judicial oversight.

Clause 5z updates section r7r by removing obsolete references to subordinate courts and
revising the circunrstances under which costs may be awarded against private
prosecutors. The arnendment also introduces statutory monetary limits on recoverable
costs. Kituo Cha Sheria welcomes the modernization of the provision but recommends
that the statutory c.rps be made discretionary to preserve judicial independence and
ensure that awards ;rdequately compensate accused persons in deserving crses.

Recommendation r 'rposed Amendment

r
Support with
amendment.

l'histing Bill wording:
'the costs shall not exceed
t$'enty thousand shillings
in the High Court or ten
thousand shillings in the
case of an acquittal or
discharge by a
magistrate's court.
"Proposed
replacement: "the court

S/No Section

Clause

Provision of
the Bill

Rationale for
Amendment

Clausc 5z
provides:
Section r7r
is
amended-
(a) in
subsection
(r), by
deleting the
words'b/o

The modernization
of terminolory is
supported. The
revised subsection
appropriately
retains judicial
discretion to award
costs where a
private prosecution
fails. However,

CII\USE 52 - AMENDMENT OF SESIION TzT (COSTS IN PRTVATE
PROSECI,-ITIONS)

9 Section
17r
(Clause

52)



subordinate
court of the

first or
second
c/ass",'(b) by
deleting
subsection (z)
and
substituting
the
following-
"(z) Ajudge
of the High
Court or a
magistrate
who acquits
or
discharges
a person
accused of
an offence
may, if the
prosecution
for the
offence was
originally
instituted
ona
sulnmons
or warrant
issued by a
court on the
application
of a private
prosecutor,
order the
private
prosecutor
to pay to the
accused
such
reasonable
costs as the
judge or
magistrate

prescribing fixed
monetary ceilings of
KS's. eo,ooo and
KS's. ro,ooo may
undermine the
principle of tull
compensation and
may become
outdated due to
inflation. Courts
should retain
discretion to award
reasonable costs
based on the
complexity of the
proceedings and the
actual expenses
reasonably
incurred.

may award such
reasonable costs as it
considers just, having
regard to the complexity
of the proceedings, the
conduct of the parties and
the actual expenses
reasonably incurred by the
accused. "Alternatively,
Parliament may provide
for periodic review of the
statutory limits by
regulations.



may deem
fit:
Provided
that- (I)
the costs
shall not
exceed
twenty
thousand
shillings in
the High
Corrt or ten
thousand
shillings in
the case of
an acquittal
or
discharge
bya
magisl raters
courtl enrl
(ii) no such
order sl rrrll
be madc if
the ju<11;c or
magistrate
considcrs
that the
private
prosecutor
had
reasonel,lc
grounrls for
making lris
complairrt."

CI-AUSE 54 - AMENDMENT OF SECTION r98 (LANGUAGE OF THE
couRTs)

Clause 54 gives legislative recognition to Kiswahili, English and Kenyan Sign Language
as the languages of all courts. This amendment implements Articles 7 and 54 of the
Constitution and promotes equal access to justice for persons with disabilities and
speakers of Kenya's official languages. The amendment is strongly supported but should
expressly preserve the right to interpretation where necessary.



s/
N
o

Section
/ Clause

Provision
of the Bill

Rationale for
Amendment

Recommend
ation

Support with
amendrrx.nt.

Proposed Amendment

10 Section
r98
(Clause

s4)

Clause 54
provides:

Section
198 is
amended
by
deleting
subsection
(4) and
substituti
ng the
following

-"(4) The
language
of all
courts
shall be
Kiswahili,
English
and Kenya
sigr,
[,anguage.

Kituo Cha Sheria
welcomes this
amendment as it
reflects the
constitutional
recognition of
Kiswahili as an
official language
and Kenya Sign
Language as a

language of
communication
for persons with
hearing
disabilities.
Nevertheless, the
amendment
should expressly
preserve the right
of every accused
person and
witness to
interpretation
into a language

they understand,
as guaranteed
under Article

So(zXm) of the
Constitution.

Existing Bill wording:
"The language of all courts
shall be Kiswahili, English
and Kenya Sign Language.

"Proposed replacement:
"The language of all courts
shall be Kiswahili, English
and Kenya Sign Ianguage.
Every accused person,
witness or other participant
who does not understand the
language used in court shall
be entitled, without charge,
to the assistance ofa
competent interpreter
throughout the proceedings."

CI,AUSE 58 - AMENDMENT OF SEC'TION zz1 (COMMTTTAL FOR
SENTENCE)

Clause 58 updates section zzr to reflect the restructuring of magistrates' courts under
the Magistrates' Courts Act. The amendment promotes consistency in terminolory and
jurisdiction. Kituo Cha Sheria supports the amendment but recommends that committal
decisions lrc accompanied by written reasons to promote transparency and facilitate
appellate review.



S/No Section

Clausc

Provision of
thc Bill

Rationale
for
Ame-rldment

The
amendment
correctly
aligns the
Criminal
Procedure
Code with the
present
structure of
the
magistracy.
Hor,r rwer,
decisio rrs
comnritling
convicterl
persons to
another court
for sentencing
significantly
affect the
administration
ofjustice and
should
thert:fore be
accompanied
by recorded
reasons.

Recommendation Proposed
Amendment

11 Section
221
(Clause

58)

Clause 58
substitutes
su}section
(r) and
nmcnds
subsections
(z) and (S)
by replacing
rcferences
to
subordinate
corr lts of
thc first
ckrs with
magistrates'
c(rrtrts
hlving
competent
jurisdiction.

Support with
amendment.

Insert a new
subsection after
subsection (r):"A
court committing a

convicted person for
sentence under this
section shall record the
reasons for the
committal in writing and
those reasons shall form
part of the reccld of the
proceedings."

CLAUSE 6T - REPI.ACEMENT OF SECTION 28o (REFUSAL TO PLEAD)

Clause 6r modernizes the law relating to accused persons who refuse or are unable to
plead. The amendment replaces archaic language with a procedure requiring the court to
enter a plea of not guilty where appropriate and to determine whether the accused
person is capable of making a defence. Kituo Cha Sheria welcomes this reform but
recommends updating the terminology to reflect the rights-based language adopted
elsewhere in the Bill.

Provision
of the llill

S/No Section /
Clause

Rationale
for

Recommendation Proposed Amendment



Amendment

t2 Section z8o
(Clause 6r)

Clause 6r
substitutes
sectiorr
e8o with a
new
provision
requiring
the court
to enter e
plea of not
guilty
where an
accused
stands
mute or is
unable to
plead and,
where
necessary,
determine
whether
the
accused is
ofsound
or
unsound
mind
before
proceeding
under
section
166.

The proposed

section
significantly
improves
procedural
fairness by
ensuring that
proceedings
are not
frustrated
where an

accused
refuses or is
unable to
plead.
However, the
continued use

ofthe
expressions
"sound mind"
and "unsound
mind" is
inconsistent
with the
terminologl
adopted
elsewhere in
the BiIl, which
refers to
"mental
illness" and
"fitness to
stand trial".
Harmonising
the
terminology
would
promote
consistency
and reduce
stigma
associated
with mental

Support with
amendment.

Existing Bill
wording:"...if he is found of
sound rnind... if he is found
of unsrrrtnd
mind..."Pr.oposed
repleccruent:"...if the
court tlctcrmines that the
accusltl person is fit to stand
trial...""...if the court
determines that the accused
person is unfit to stand trial,
the corrrt shall proceed in
accr, rdance with section
16z.'



health
conditions

GENERAL RECOMMENDATIONS

Kituo Cha Sheria supports the overarching objective of the Criminal Procedure Code
(Amendment) Bill, zoz6 to align Kenya's criminal procedure framework with the
Constitution, the Mental Health Act, the Magistrates' Courts Act and contemporary
human rights standards.

The Committee is, however, encouraged to strengthen the Bill by-

r. Defining "qualified mental health practitioner" to support implementation
of the new mental health provisions.

z. Introducing rnandatory periodic judicial review of treatment orders under
sections 16z and 166.

3. Strengthening accountability measures relating to searches of intersex persons.

4. Introducing objective statutory criteria governing judicial approval of a nolle
prosequi.

5. Providing transitional provisions for persons affected by the repeal of sectiorrs

43-6A.

6. Preserving the constitutional right to interpretation in criminal proceedings.

7. Harmonising mental health terminolory throughout the Code.

8. Ensuring sentencing and committal provisions promote transparency,
proportionality and judicial accountability.

CONCLUSION

Kituo Cha Sheria commends the National Council on the Administration of Justice and
the National Assembly for undertaking a comprehensive review of the Criminal
Procedure Code. The Bill represents a significant step towards a modern, constitutional
and rights-based criminal justice systcm.

Subject to the recommendations contained in this Memorandum, Kituo Cha Sheria
respectfully urges the Departmental Committee on Justice and kgal Affairs to
recommend the enactment of the Bill with amendments.



OFFICE OF THE ATTORNEY{E]I{ERAL

Our Ref: AGILDDI?ST 111101
Your Ref: NA/DDC4LAC 120261 050

lst fuly, 2025

Mr. Samuel Nforoge CBS
Cle* of the l.lational Assembly
Clerk's Chambers
Parliament Buildings
P.O. Box 4184240100
NAIROBl

RE: INVIIATION BY THE DEPARTMTNTAT COMMITTEE ON 
'USTICC 

AND
tEGAt AFFAIRS TO SUBMIT VIEWS ON THE CRIMINAL PROCEDURE CODE
(AMENDMENT) BI[[, 2025 (NATIONAI ASSEMBTY BITL NO. I1 OF 2026)
AND THE PENAT CODE (AMENDMENT) BILL, 2026 (NATIONAL ASSEMBTY
Brrr No. 12 0f 2026)

This has reference to your letter dated the 2:lth lune,2026, under Ref.
NA/DDC/JLAC/20261O50, and the invitation to a meeting scheduled for the 2nd,luly,
2026, lo make submissions before the Departmental Committee on Justice and Legal
Affairs on the Criminal Procedure Code (Amendment) Bill, 2026 (National Assembly
Eill No l1of 2026\.

We have perused the contenls of the Eill and, in our considered view, it does not r.rise
significant constitutional or statutory issues. This Office remains available to assists the
Departmental Commrttee should any legal issues requirrng our legal advice arise during
the processing of the Bill,

We thank you and assure you of our continued support.
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REPUBLIC OF KANY^
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&

DEPARTMENT OF JUSTICE

Our Ref: AGILDDI?ST 11l1O1
You r Ref : NA/DDO, UC720261 050

lst fuly, 2025

Mr. Samuel Njoroge CBS
Clerk of the National Assembly
Clerk's Chambers
Parliament Buildings
P.O. Box 41842-00100
NAIROBI

RE: INVITATION BY THE DEPARTMENTAI (:f)MMITTEE ON IUSTICE AND ttcAt
AFFAIRS TO SUBMIT VIEWS ON T}It CRIMINAL PR,OCEDURE CODE
(AMENDMENI) 8I[1, 2025 (NAIIONAI ASSIMBLY BITI NO. II OF 2025) AND
THE PENAI- CODE (AMENDMENT) B1[1, 2026 (NATIONAI ASSEMEIY BttL NO.
t2 0r 2026)

This has reference to your letter dated th.,24th June, 2026, under Ref.
NA/DDC/JLAC/2026/05O, and the inviation to a,,,eering scheduled for the 2nd luly,
2026, to make submissions before the Departme r: rl Committee on lustice and Legal
Affairs on the Criminal Procedure Code (Amendmerri) Bill, 2026 (National Assembly Bill
No. 11 of 2026).

Kindly be advised that the I shall be unable to aftend before the Committee as requested
on the appointed date due to a prior engagement and in this regard, have nominated the
below-listed State Counsels to attend before the Committee on my behalf:

1. Mr. Samson Maundu, Deputy Chief Parliarr' 'irtary Counsel
2. Ms. Bochere Omariba, Principal State Cou,' : I

We thank you and assure you of our continued su;, ',1.
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s/No. SPECIFIC CI-AUSE PROPOSED A]VIENDMENT JUSTIFICATION
I 23 Replace "shall be sentenced to

death" with 'is liable upon
conviction to the death penalty
or such other lawfrrl sentence as
the court may determine after
considering mitigating and
aggravating circumstances. "

The proposal seeks to implement Supreme C.ourt
decision on Muruatetu while retaining death penalty
as maximum sentence.

25 Correct the marginal notes to
read sections 295,A, 2958, zgSC
and z95D and not section 298

To correct the section numbering error making
reference to section 298 instead of section 295

COMMENTS ON THE PENAL CODE (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. Tz OF
zoz6)

COMMENTS ON THE CRIMINAL PROCEDUR-E CODE (AMENDMENN BILL (NATIONALASSEMBLY
BILLNO. rr OF zoz6)

s/No. SPECIFIC CI-AUSE PROPOSED AMENDMENT JUSTIFICATION
8 This is meant to ensure that the intersex person's

constitutional right to dignity is practically
protected thereby giving full effect to the
amendment.

2 49 Introduce exceptions for open court
judicial reporting that redacts the
identity of the rulnerable individual

The prohibition against publishing a report of
the evidence or court decisions rrganding a
person found unfit to stand trial until conclusion
of the trial may contravene article 33 (freedom
of expression) and article 34 (freedom of the
media). While protecting the privacy and mental
health status of an accused person is legitimate
rrnder Article 3r, a criminal penalty that lacks an
exception for open-court iudicial reporting

Pagc r of z

l. The new provision in e7A maybe
expanded to provide how intersex
person's preference is to be
arertained and recorded before the
search.



where the identity of the wlnerable person is
merely redacted, may offend the Constitution.

J s3 The amendment has introduced the
term computer without defining

Introduce the definition of computer under
section 2 to align with other laws.

4 8o Release of exhibits: The Bill may be
amended to explicitly carve out
exceptions for illicit, hazardous,
perishable or contraband items.
Such exhibits should be destroyed or
disposed of in aecordnnee with
sp,ecifi c existi:rg statutoD'
frameworks rather than returned to
proprietors.

The blanket provision that "all exhibits.... shall
be released to proprietors upon proof of
proprietorship" potentially creates a legal
mandate to return illicit substances prohibited,
firearms and counterfeit currency to their
owners which may violate the state's protecti\.e
mandate.

5 8g There is need to provide for specific
functions of the Rules Committee.

Whereas the proposed section 395(2) provides
wide functions/powers of the Rules Committee,
there is need to clearly outline the scope ofthe
functions/and powers of the Committee. This is
meant to ensure that the scope of the mandate
of the Committee is rvell delineated.

6 There is need to provide for the
procedure of the Rules Committee
including the meetings, funds and
tenure of committee members.

These may be provided for either in the Bill or
the Bill rnay donate that power to the Chief
Justice through an express clause.

Page z of z
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Our Ref: IUD/CRJ/23 .2/2026
Your Ref: NA/DDC/JLACI 2026/050

610S ^"
(o o 6\r\ "e>h IJoai*<.,

futra r lroryr

olaltb
Il{1,iTA'rION BY JLAC TO SUBMIT COMMENTS ON Ttlrr { RIMINAL
PNOiT-I,URE CODE (AMENDMENT) BILL (NA BILL NO. 

'.I. 
OT' ?026) &

Tl{t l'tri"tAL CODE (AMENDMENT) BrLL (NA BrLL NO. 17 f.)!: i0::6)

We ",:knowledge, with gratitude, your letter lle.f: liA/DDC/lLqCl2O26/O5O
dal,r:;l 24th )zne 2026 inviting the Judiciary arr{t (riiler str<i holders to a

mei;ting with the Justice & Legal Affairs Commlttee ol the Naircrnal Assembly
on ?-'d )uly 2026 to submit comments on the above rilerenct il !::lls sponsored
by ttie Honorable George Gitonga Murugara, MP & iiAC Chairlrtrson.

The Judiciary thanks the National Assembly, and the ILAC Chairperson in
particular, for advancing these Bills, which seek to align the i'enal Code and
Criminal Procedure Code with the Constitution and I *:levant court
pronouncements.

Having reviewed the Bills, we note that their contents reflect proposals

developed over years of consultation among state and non-state agencies in
the criminal justice system, under the National Criminal lustice Reforms
Committee of the National Council on the Administration of lustice. The
Judlciary therefore fully supports the legislative proposals, save for the
following observations :

Camments on the Penal Code Amendment Bill

a Clause 25 seeks to dlstlngulsh robbery from aggravated robbery, as
proposed by the High Court ln Joseph Kdberia Kahinga and 77
Others v Attorney General. However, the distlnctlon remalns
unclear: the proposed Section 295A defines robbery as theft wlth actual
or threatened violence, while Section 295C includes wounding, beating,
striking, or other personal vlolence as factors elevating siqgfiobbery
to aggTavated robbery. The Commlttee should g9ls|4frffi--SgUdpe that

lliJrffi distinsuishes the naturefftffiFfhffiHlne t\." *"
, ':a^),i:''.' t' 

oa tuL?si . ,.ro \
r Rld, Ch'aiter E I P.O. &jr309+f{)1 00 I Ndrobr
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THE JUDIGIARY
OFFICE OF THE CHIEF REGISTRAR OF THE JUDIC]ARY

Date: 30lune 2026

Sar;ruel Njoroge, CBS
Cle'ri': of the National Assembly
Cler i's Chambers
Pariiarrrent Bulldlngs
P. O. [,i.'x 41842'00100
8IA}&QIII
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grp.Brne Court &rilding I
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ffii
b. We note that the manner in which the hlro offences are structured does

not provide ample room for plea bargaining which would work best if
there was certainty as to different levels and sentences for aggravated
robbery, to enable prosecutors and accused persons to make informed
choices during plea bargaining.

c. We note that there is no proposal to amend Section 298 which provides
for the offence of assault with intent to steal in the Following terms:

Any person who assaults any person with intent to steal anything
is guilty of a felony and is liable to imprisonment for five years.

d. We note that the proposed sent:'iice'for the offence of aggravated
robbery in Section 295C is a death l,i nti,ace or imprisonment for a term
not less than 30 years. It is a ter',et oI criminal law that where two
sentences are imposed for the same i,:i'ence, the person convicted will
be entitled to the lesser of the tr';: sentences. In order to avoid
scenarios where suspects, courts ;rr, pros€cutors will have a dilemma
as to which sentence faces a p( ;':.rn convicted of the offence of
aggravated robbery, we propose that this provision be revised to
provide for one sentence.

e. We note that there are several cases in which some cr.,urts have held
that there ls a conflict between Section 297 whlch prest ntly provides a
sentence for aftempted robbery and attempted robbery with violence,
vis-i-vis Section 389 which provides a general sentence for attemptlng
an offence where a specific sentence is not provlded ln the section
creating the offence. Even though Section 389 only applies where no
speclflc sentence for the attempted offence is provided, and will
therefore not apply for attempted robbery nor attempted aggravated
robbery, we propose that the committee considers an amendment to
Section 389 for further clarity.

Comments on the Criminal Procedure Code Amencirti:nt Bill

f. We propose the establishment of a Sentencing Coun;il to promote
greater transparency and consistency in sentencirrg end bail/bond
declsions, whlle safeguarding judicial independence. Suclr ;ouncils exist
in several common law jurisdictions to address sentenci:19 disparities

J
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l'here does not seem to be a clear drrtinction between this offence and
the proposed Section 2958 which {.i:rnes attempted robbery as an
instance where a person assaults dft,.,ii;r:r with intent to steal and uses
or threatens to use actual violence.
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a(ioss courts, an issue that persists in Kenya despite the 2015
St',,ts161nn Polic,.

Wt. .,itach a proposed amendment to the Criminal Procedure Code to
esi- I lish the Sentencing Council for the Committee's consideratlon.

The lui,:i: ry thanks the Committee for ttiis :;,pportunity and remains
commiiit,d {o supporting reforms that advanc< jur.irce and the rule of law.

Due to s,r'ior offlcial commitments, I havc 1prlr;;i:'i@( Mr Ken Ogutu, Legal
Counsei and Co-Chair of the Judiciary - ['i,'li;tir, :i: Liaison Desk, to submit
these cr,.,tments on my behalf during the m;:,r:ti'tri ; rIh il,AC on 2nd July 2026.

Yours sir, '. rely,.>
HON WITiFRIDAH B. MOKAYA, CBS
CttI*LEr@
wmbfxo

Copy To: Executive Director, NCAJ
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lns€ariql of
!.ciio! l5A in
Crp 75

l. The Criminal Procerlurc Codc is amended by inserting
the following new section ir,rmediately after scction l5-

tocbl lroodofinoion
r , - Acc.33 io ,urlka

15,1,. ( i I There is established a council to
be kn,r.' n as the Scntencing Council rrtich
shall l,r .r body unincorporated.

(2) TI,-' i .runcil shall consist of--
(a) ., s';6rior court judge nominated

l-' dr,.: Chief Justicc, who shall be

ilic rt,airperson;
(b) ,,,:,: nngistratc nominated by the

q r:i..i'J fusice:
(c) , r;;,r..senirtive of the Anorney

(d) a r,r ;.'1. '; t11a1ive Of the Director of
f'.. i,li^ i,, osecutionsl

.r. .. rtative of the lnspector-
.,. r ,'f Polic€t
I.,,'esentative of the
r 

' 
,- ioner General of

1il

,. '. ,rtative of the Director of
i . , "a hobation and After

(h)

(i)

0)

i , ' ,,ice:
ltative of the Director of

' r'ri,. s Sen iCeS:

'entative of the Lau
{ ! .f Kcnl'a:

I r. . i-.nralire of the Victim
i . .. . .,n lloard: and

(k) ,' " l- , rn who teaches lar,r' in a
:' i:l'.. r:1iY315i1Y, nominated bY

ti.-. ri..,rr of the faculties of law of
i' r! i" 1 n;'"tt1t'tt'

(3) The t-'r,. : Justice shall nominalc a

public,'lrrcc, Lo serve as the Secretary to

d1g $s1,''';rgin: Council.

(4) The meml ers of the Council shall be

appointed for a tetm of lhree years and

shall be eligiblc for re-appointmenl for one

funher term ofthree years.

(5) The members of the council shall be

nominatcd in r'r'riting by the rcspcctive

nominating agency and shall be appointed

by the Chief Justicc by notice in the

Gazene.

(6) Not more than tr,rclhirds of the
members of the Council shall be of thc

samc gender.

Supr€fiE Coutt Euilding I Ground Floo(, Chanber 6 | P.O. Prr i
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functions of thc

Council.

(7) The Secrctarkt of the Council shall
residc at lhe Judiciiry'.

l58. ( I ) The funrtr'.,. of the Council shall

be to promote ffu.rir:r transpSrency and

consistency in g*'.. r,cing and bail bond

decisions. whiie maintaining the

independence of the i ,diciar-r'.

(2) Without r.. iudice to the
gencralit! of sutr.,,... i;. n ( I ). the Council
shall be responsible t,'. -

(a) providing it. r,.''. i' information on
bail bond an\l , .:ilrcing. including
information o. . . -:enl sentencing
and bail bond p r. , , es. to members
of the judicir.ry :rr'..! .,ther interested
persons;

(b) conducting r,'..:arch. and
disscminating. ir lbrmation to
membrs of llrr ri.lirciary and other
interested per.-.., , . . r'n bail bond and
sentencing mi::. :: .

(c) developing gu','.1 nes on bail bond
and sentenci:'r decisions. and

monitoring thei: use;
(d) assessing the impact of guidelincs

on scnlcnclng and hail bond
practice;

(e) advising the go',r',:-rent on the
impact of policy , . : ;i legislative
propossls relating to s . 

'ltencing 
rnd

bail bond:

1l; promoting awareness among the
public rcgarding the realities of
sentencing and bail bond; and

(g) publishing information about
sentcncing and bail bond practice in
the couns.

(l) ln discharging its functions under
subscction (2). the Council shall-

(a) consider the impact on vitims of
sentencing decisions;

(b) monitor the application of the
guidelines: and

(c) uhen developing guidelines,
promote understanding of, and

public confidence in, sentencing
and the criminaljustice system.
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INTRODUCTION

FIDA-Kenya respectfully submits this Memorandum pursuant to Article 118
of the Constltutlon of lIen5ra,2010, which guarantees pubtic participation
in parliamentary processes, and in response to the Committee's call for
submissions.

As a key stakeholder in advancing constitutionalism, equality, and human
rights, FIDA-Kenya is guided by the national values and principles of
governance under Arttcle 1O, including human dignity, equity, social justice,
inclusiveness, equality, human rights, non-discrimination, and protection of
marginalized groups.

BACKGROUND

FIDA-Kenya is a non-profit, non-partisan organization conrmitted to
eliminating discrimination against women in line with Arttcle 27 of the
Constltutlon, which guarantees equality and freedom from discrimination.
FIDA-Kenya manages legal aid clinics, works extensively on strategic impact
litigation, women's rights advocacy and sexual and reproductive health rights.

Our submissions herein are informed by the practical, everyday realities
observed within our police stations, courts and lived realities of the women
who attend our legal aid clinics. FIDA-Kenya seeks to ensure that as we repeal
the Penal Code and its criminal procedural laws, it does not inadver iently roll
back protections for women, children, intersex persons and the socio-
economically marginalised.

GENERAL POSITION ON THE BILL

FIDA-Kenya welcomes the overall objective of aligning the criminal justice
framework with the Constitution and human rights standards but raises hrm
reservations to specific clauses within the proposed bill that introduce
statutory loopholes, threaten women's property and land rights, and ignore
surrivor-centred standards in sexual and gender-based violence (SGBV)
cases. Further, it fails to account for the lived realities of women, especially
persons with psychosocial disabilities and tails to address emerging forms of
technolory-facilitated gender-based violence (TFGBV) and femicide.

FIDA-Kenya therefore supports the reforms and urges the committee to make
the amendments that are in line with Articles 27,2a,48,49,50 and 53 of the
Constitution of Kenya.
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BODY SEARCHES OF INTERSE:K PERSONS

Provision 27 A "Where it is necessar5r to cause an intersex person to be
searched, the search shall, where reasonably practicable, be
conducted by a person of the sex which the intersex person
shall prefer with strict regard to decency and in such
manner s to protect the dignity of the intersex person"

Summary of
lSSUC

While the bill recognizes intersex persons and tries to
protect their dignity, the wording has a potential loophole.
The wording there reasonably practicable'could qualiff
human rights violations towards intersex persons. This
downplays the right to bodily privacy, body autonomy and
dignity and it allows police oflicers to bypass the preference
of the intersex individual by citing administrative
inconvenience. This could expose intersex persons to
unwanted searches ofan opposite or non-preferred sex thus
violating fundamental protections against cruel, inhumane
and degrading treatment.
Most police stations in Kenya lack diverse personnel
training and structures to accommodate intersex persons.
By deleting the word where reasonablg practlcable'and
replace with 'shall be conducted'
The Constitution is the paramount law of the land. Article
28 of the Constitution of Kenya (COK) provides the right to
dignity, and the same is absolute. The goal is to eliminate
claw back clauses, thus ensuring mandatory compliance by
police ofhcers ald preventing potential sexual harassment,
abuse of power and systemic trauma inflicted on intersex
persons.

Justification

Clause 33
replaclng
clause 79

TRANSFER OF CASES

Provision

Summary of
lSSUC

79. "A magistrate may transfer a case of which the
magistrate has taken cognizance to any other magistrate
with competent jurisdiction to try that case within the local
limits of the magistrate's jurisdiction, whether evidence has
been taken in the case or not."
This clause fails to consider the impact this has on victims.
For victims of Sexual and gender based violence(SGBV) and
domestic violence, it can be an emotional turmoil for an
unexpected case transfer which could in some occasions
involve re-telling traumatic incidences hence revictimizing
the victim.

Clause 8
and 4O

Suggested
amendment

CRIMINAL PROCEDURE AMENDMENT BILL. 2026
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This structure could potentially disadvantage women from
low-income groups and marginalsed women whose mobility,
time, and financial constraints are highly restricted.
Because of the delay in courts, the Chief Justice
operationalized the specialized courts, which included SGBV
courts to hear and determine these cases within 6 months;
thus, transferring the cases will not help in meeting this
ta-rget.

Suggested
amendment

Introducing a condition of transfer "ln matters that involve
sexual violence, domestic violence and children, the matter
should not be transferred without hearing the complainant
and the court to put down written reasons conlirming that
the transfer is necessar5r and would not cause secondary
trauma or prohibitive costs to the victim. "

Justification This amendment will go in tandem and operationalize
Article 48 of the Constitution of Kenya on access to justice
and Article 50 of fair trial by centering the victim's socio-
economic and psychosocial well-being. This will also help in
abiding to international survivor-centered standards for
handling SGBV matters.

Provision The Director of Public Prosecutions (DPP) shall enter a nollc
prosequi with the permission of the court.
While we applaud the tightening of judicial oversight of the
discontinuation of criminal cases, the same is silent on the
voice of the victim. Most of the time, SGBV victims discover
their matters have been dropped after it has happened.
This then leads to thoughts of system failure and
corruption by the victim. In other instances, women in
domestic abuse are forced/ coerced/manipulated into
reconciliations without the Judicial oflicer (JO) assessing
thet safety and risks, which could be ongoing.

Summary of
rSSUC

Suggested
amendments

"ln serious offences such as SGBV and domestic violence,
the court shall not grant permission for a nolle prosequi
unless it is satisfied that the victim has fully been informed
and their views are considered and placed on record"

Justification In line with survivor-centeredness, it is important to get the
views of the victim. It also strengthens Kenya's state
obligation under international instruments such as the
Maputo Protocol to ensure women are active protected
participants in criminal proceedings that fundamentally
impact their survival and safety.

ENTRY OF NCILLE PROSEQUI
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Clause 42
amendlng
section
131t3t

FORFEITURE OF IMMOVABLE PROPERTY

Provision 131(3) "A warrant may be executed within the local limits of
the jurisdiction of the court which issued it; and it shall
authorize the attachment and sale of the mevable property
belonging to the person without those limits, when endorsed
by a magistrate witlrin the local limits of whose jurisdiction
the property is fourrd."
By dropping the u'trrd "movable" property, the interpretation
would now mean it's in reference to immovable property,
and if that is the case, then it fails to appreciate the unique
dynamics allecting women in Kenya.
Due to the patriarchal nature of our society, many women
only hold beneficial, equitable or matrimonial interests in
these properties. Their names do not appear in the title
deeds and thus if a male relative absconds court, then the
women are left destitute, disposed and homeless together
with their children without being heard in court.
Our experience through the legal aid clinic is that most of
the time, the women find auctioneers at their doorstep to
seize the property without any prior.

Summar5r of
ISSUe

Introduce a sub-clause "Before making the forfeiture order,
the court shall issue a mandatory notice to hear the spouse,
dependent residing or utilizing the property, if any, before
making an order"

Justifrcation This directly addresses structural discrimination against
women's land and property rights, fulfilling the state's
mandate under the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW) and the
Protocol to the African Charter on Human and People's
Rights on the Rights of Women in Africa. (Maputo Protocol)

Clauses 49
and 5O
repl,aclng
sectlons
L62 &,L66
Provision This involves the governing procedures for determining an

accused's fitness to stand triai and the institutional
committal of individuals found not guilty by reason of
mental illness.
This is definitely a plus from previous regimes where
individuals would "just" be detained, but there is less

5

Suggested
amendment

FITNESS TO STN{D TRIAL & MEI{TAL ILLNESS SPBCIAL
VERDICTS

Summary of
issues



safeguard on less restrictive alternatives and ongoing
periodic reviews.
Women with psychosocial disabilities face a high risk of
being institutionalized under the criminal procedure. While
in there, they are exposed to abuse(sexual) and are
separated from their children and families without any
safeguards.
Because of the cycle of abuse, women can also be
disproportionately labeled as "mentally ill" when they act
out of trauma, especially from Intimate Partner Violence
(rPv).
Introduce a timeframe. "Any order for institutionalization
under this section shall be subject to automatic judicial
review every 6 months, and the court to order the medical
assessment to be gender responsive and trauma-informed,
taking into account the full consideration any history of
domestic violence, abuse or psychosocial factors affecting
the accuses- thls ls.for exomple urorn,ert conulcted of
lnfantlc-tde.
This ensures we align with the Convention on the Rights of
Persons with Disabilities (CRPD) and CEDAW General
Recommendation 35 with regard to women navigating
trauma within thc justice system.

Clause 83
lntroducing
sectlon 395

COMPOSITION OF THE CRIMINAL PROCEDI'RE RULES
COMMITTEE

Provision

The composition fails to incorporate expertise from mental
health experts and psychologists, gender justice experts,
and human rights experts. The fact that it lacks expertise
from key players means it looks "neutral", but the rules will
continue to overlook the invisible barriers, secondar5r
trauma and structural limitations faced by women and
vulnerable groups as they go through the criminal justice
system.

Suggested
amendments

Expand the committee members - could include women's
rights organisations, psychologists, disability organisations
etc.

justification Under Article 27 of tl:.e Constitution of Kenya, the state has
a duty to address historical marginalization and
discrimination
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Suggested
amendment

Justification

This creates a new section which establishes the Criminal
Procedure Rules Committee

Summary of
issues



Clause 11
lnserting
$cction
160A
Provision

LIMITATION OF CRIMINAL LIABILITY FOR ABORTION

160." Any person who unlawfully supplies to or procures for
any person any thing whatever, knowing that it is intended
to be unlawfully used to procure the miscarriage of a
woman whether she is or is not with child, is guilty of a
felony and is liable to imprisonment for three years."

160A."it shall not be an offence under section 158,159 or
160 if any person was acting in accordance with the
circumstances contemplated under Article 26(41 of t}:e
Constitution.

Summary of
ISSUCS

While it is impressive that we are anchoring reproductive
rights within the penal code, we cannot and should not just
cross-reference it. Without any clear supportive defences,
then we are looking at a lacuna at the implementation
stage.
We know that most of the time and from case law, women
and medical officers often face harassment and arrest
based on the circumstances. Reproductive health decisions
must be shielded from systemic criminalisations to protect
women's bodily autonomy and health, particularly in cases
of sexual violence, rape and incest.
Amending section 160A to read: 1604. (1)" It shall not be an
offence under section 1 58, I 59 or 160 if any person was
acting in accordance with the circumstances contemplated
under Article 26@l of the Constitution.
(2) For the avoidance of doubt, no registered medical
practitioner, nurse or clinical ofhcer shall be subjected to
criminal prosecution or harassment for providing safe
termination of pregnancy under the conditions specifred in
Article 26(4).

Suggested
amendments

justification With the addition of the clause, it safeguards the right to
health as enshrined in Article a3(1) of the Constitution
regarding the right to the highest attainable standard of
health, including reproductive healthcare.
This further aligns with article 14 of the Maputo Protocol,
which mandates state parties to authorize safe abortion to
protect women's physical and mental health in instances of
sexual violence, rape and incest.
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Clause 2
amending
section 4

DEFINITIONAL TERM OF LIFE IMPRISONMENT

Provision The bill amends section 4 to dehne imprisonment for life as
a fixed term of 30 ears

Summary of
ISSUC

Suggested
amendment

Capping life imprisonment at 30 years fails to take into
account the extreme crimes committed. This could include
genocide, SGBV, murder, femicide, delilement and rape.
Capping the years at 30 years means that a perpetrator
could be released on good behavior and would compromise
the safety ofthe victim after they have served their
sentence.
We have experienced cases where a perpetrator has been

Add a proviso that "imprisonment means 30 years, provided
that murder arising out of SGBV, femicide, defilement or
sexual violence on vulnerable persons life imprisonment

released and hirs eventuall

shall mean life im risonment.'
ju stification The proviso still respects judicial authority and discretion

while noting the state's due obligation to protect women
from stemic violence

Clause l5-
22
Provision Repeal sections 194-2OO abolishing libel and defamation as

penal code offences

Suggested
amendment

Add a subsection to include the prevalence of TFGBV

iustihcation This ensures the right to privacv for women is safeguarded

ABOLITION OF C)RIMINAL DEFAMATION AND LIBEL

8

killed the victim.

Summar5r of
issue

While we celebrate the promotion of freedom of expression
enshrined in the Constitution of Kenya under Article 33, the
removal without other safeguards is not a win for women,
especially with the technologically facilitated gender-based
violence (TFGBV).
In Kenya, female politicians, human rights activists and
women in general are frequently victims of non-consensual
sharing of images, online campaigns that are malicious and
deepfakes, which tend to be a form of character
assassination meant to affect them politically. Removing
these sections without taking into account the modern age
of technolory will be a hot spot for continuous online
harassment.



CONCLUSION

FIDA-Kenya reiterates that while these amendments are long overdue, it urges
the committee to aligrr these reforms on gender equity, human dignity and
non-discrimination as enshrined in the Constitution of Kenya and to affirm
Kenya's obligations under regional and international hum;rn rights
instruments, thereby advarrcing a criminal justice system that is cmbedded
in survivor-centeredness and gender responsiveness.

SUBMITTED BY:

The Federatlon of Women Law5rers(FlDAfKenya
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SUBMISSIONS ON THE CRIMINAL PROCEDURE CODE (AMENDMENT)
BILL (NATIONAL AS5EMBLY BILL NO. II OF 2026) AND THE PENAL

CODE (AMENDMENT) BILL (NATIONAL AS5EMBLY BILL NO.I2 OF 2026)

Hon. chair and Members of the Departmental committee on Justice and
Legal Affairs. we thank you for convening this session to discuss the Bills.

Background

l. we note that criminal procedure code (Amendment) Bill (National
Assembly Bill No. ll of 2026) has been developed to:

a. align the provisions of the criminal procedure code with the
Constitution:

b. amend the provisions rerating to transfer of cases between
magistrates. suspended sentences. entering of nolle prosequi.
official court language, forfeiture of property. disposal of forfeited
goods. and release of exhibits:

c. introduce special procedural safeguard for persons with mental
illness: and

d. enhance proficienry, professionalism, accountability and the
effective functioning of the criminal justice system.

2. we also note that the penalcode (Amendmeng Bitt (ttationalAssembly
Bill No. 12 of 2026) has been developed to:

a. to align its provisions with the ConstitutLn:
b. incorporate into it, constitutional principles relating to sentencing;

@

MINISTRY OF INTERIOR AND NATIONAL ADMINISTRATION
STATE DEPARTMENT FOR TNTERNAIJECURITY AND NATIONAL

ADMINISTRATION
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c. harmonize the terminologies relating to people with mental

illness with the terminologies in the Mental Health Act;

d. .align provisions on children in conflict with the law with the

Children Act.2022:
' e. delete obsolete references to detention camps: and

f. shift the burden of proof for the offences of incitement to
violence to the prosecution as opposed to the accused.

3. The two Bills are. by and large. legally sound and should be passed into
law. We applaud the Committee in its efforts geared towards achieving

in end. However. we propore the several areas of improvement in the

two Bills as shown in the table below.

THE CRIMINAL PROCEDURE CODE (AMENDTI4ENT) BrLL (NATIONAL

ASSEMBLY BILL NO. II OF 2026

SPECIFIC CIAUSE PROPOSED JUSTIFICATION

AMENDMENT

8 (Searching an

intersex person)

\Ul'rere the
intersex person
refusc.s to be
searclied or
refuses to
identify the sex

for the search.
a police officer
of the rank of
an lnspector
and above
should decide
the matter and
if the interrex.ij
not satisfied,
the matter
should be i

decided by a

There are caiej
where the

intersex will not
identify the sex

for the search

and hence the

police and the

court should

have discretion

in the matter.

a

2

Ma istrate

5,rr\o.

l



having
jurisdiction to
handle the
matter-

Clause 33 (-Iransfer of
cases)

2

Clause 49 (Whether
the accused person is

mentally fit to stand

trial)

Where judgment is

pending. the

Magistrate who has

dealt with the case.

should not transfer it
to another court
unless proper cause is

shown.

a) There should
be a right to
appeal against
the finding that
the accused is

fit or not fit to
stand trial on
account of
mental illness.

b) The accused or
his/her family
members
should also be
granted the
opportunity to
avail their own
medical doctor
helshe is being
examined to
determine the
issue of his/her
fitness to sfand
trial.

Litigation is
expensive and

time consuming

and judicial

time is to be

The right of
appeal against a

decision is

central to our
criminal
jurisprudence

and should be

preserved.

This will
promote
fairness and
confidence in

the
administration

of justice.

uti
op

zed

t vma

3
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Clause 52 (Costs in
private criminal
prosecution)

Clause 58 (lnflicting
more Severe
punishment on
Children)

Costs should not be
awarded. They
should be dealt with
in civil suits arising

out of criminal

This section should
be deleted

Assessing costs

at the criminal
stage does not
afford the

accused the

opportunity to
challenge them
at a higher

court/appellate

It is against the
spirit of the
Children Act
which promotes
the best interest

atter.m

court

5

of children.
6 ', Clause 80 (Disposal of Disposal of such

goods should not be
limited to the Public
Procurement and
Asset Disposal Act.
Other laws are
relevant e.g. Ethics
and Anti-Corruption
Act and Proceeds of
Crime and Anti-
Money Laundering
Act.

The legal regime
for handling
forfeited goods
is now multi-
faced and this

I should be
reflected in the
amendments.

forfeited goods)

THE PENAL CODE (AMENDMENT) BILL (NATTONAI ASSEMBLy B|LL

NO.l2 OF 2026)

5Alo. SPECIFIC CIAUSE PROPOSED

AMENDMENT
JUSTIFICATION

4

,.f
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5 (-Ierm of
imprisonment for
failure to pay costj or
compensation)

Clause 25(Mandatory
term of imprisonment
for stealing with
violence or
threatened violence)

Clause 25 (Mandatory
term of imprisonment
for attempted
robbery)

. A person
convicted of an
offence should
not be
imprisoned for
failure to pay
little sums like
F.shs. 2,500 or
Kshs.'12.50O. ln
such cases,

community
services may be
tm osed.

The proposed term
of imprisonment for
the offence is a

mandotory 14 years.

We propose that this
should be the
maximum term io a5

to give judicial

officers discretion in
sentencing.

The proposed
term of
imprisonment for
the offence is a
mandatory l4
years. We propose
that this should be
the maximum so
as to give judicial
officers discretion

This will enrure
that our prisons

are not filled
with petty
offenders.

A judicial

officer's
discretion in

sentencing

should not be

unduly fettered.

A judicial

officer's
discretion in

sentencing

should not be

unduly fettered.

in sentencin

5
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Conclusion

The said Bills are critical to the effective administration of our criminal
justice system and therefore. the State Department supports them save for
the-areas of improvement suggested.

DR RAYMOND OMOLLO. PHD. CBs

PRINCIPAL SECRETARY

INTERNAL SECURITY & NATIONAL ADMINISTRATION
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SUBMISSIONS MATRIX ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL.
Submitted to the Departmental Committee on Justice and Legal Affairs, National Assembly

REPUBLIC OF KENYA

NATIONAL COUNCIL FOR CHILDRI.],N'S SERVICES

FORM FOR SUBMISSION OF COMMENTS

THE CRTMtNAL PROCEDURE CODE (AMENDMENT) BILL,2026 COMMENTS

NCCS
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SUBMISSIONS MATRIX ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL.
Submitted to the Departmental Committee on Justice and Lrgal Affairs, National Assembly

l. Court

2 Clouse 40
(Amendmenl
of Section 120
on persons in
chorge of
closed seorch

The 8i!l ref')!oces

lhe phrose
subordinole court
with 'Mogislrotes
Courl' bul foils to
include o
provision requiring
lhot criminol
motlers involving
o child be
lronsferred lo lhe
Children Courl

While the Bill

inserls on new-
Sub-seclion 5lo
coler for o seorch
involving on
inlersex person
bul no provision
when the seorch
involves o child

lnserl o new Clouse
requiring lhol
'nolwithslonding the
provisions of lhe Criminol
Procedure Code, where o
criminql lriol involves o
child, such o moller sholl
be referred lo lhe
Children's Courl referred lo
under the Children Acl,
2022, unless il is olherwise
required under ony olher
Slolute.
lnserl o new Subseclion 5
os follows 'where the
seorch under lhis seclion
involves o child, lhe seoreh
shol! hre conclucled in o
monner lhol upholds the
dignity ond privocy of o
child lo occord wilh Article
53 of lhe Conslilulion ond
sholl be conducted in lhe
presence of o porenl,

This oligns lhe provision with lhe
Children Acl, 2022. which estoblishes
speciolised Children Courts wilh
procedures longuoge ond personnel
suiled lo children

This keeps lhe proposed omendmenl
in line wilh Seclion 220 of the
Children Acl, Cop l4l which colls for
lhe upholding of dignity ond privocy
of o chilC Curing ond ofter on orrest.

Page l2



SUBMISSIONS MATRIX ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL.
Submitted to the Departmental Committee on Justice and Legal Affairs, National Assembly

3. Clouses 49 ond
50 (inlroduction
of Sections 162
ond l66on
fitness lo slond
triol

The proposed
Seclion I62 ond
166 esloblish o
deloiled process
on delermining cn
occused person's
fitness lo slond
lriol porliculorly on
persons wilh
menlolillness bul
mokes no
reference to o
child

guordion, probolion
officer, in the presence of
on oppropriote odull'
A new provision requiring
thot where o queslion of
filness to stond lriol
involves o child, lhe court
sholl

(oloscertoin lhe oge of
lhe child

(blensure lhol lhe child
is occomponied by
o porenl, guordion,
probolion officer or
on oppropriole
odull os lhe siluoiion
moy reguire;

(c)consider whelher
the moller is suiloble
for diversion in line
wilh Seclions22T lo
228 of the Children
Act, Cop l4l

This oligns the provision wilh Section
227 ond228ot lhe Children Acl,2022

Page l3



SUBMISSIONS MATRIX ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL.
Submitted to the Departmentel Committee on Justice and Lrgal Affairs, National Assembly

4. Court

Clouse 40
(Amendment
of Section I20
on persons in
chorge of
closed seorch

The Billreploces
lhe phrose
subordinote courl
with 'Mogistroles
Courl' bul foils to
include o
provision requiring
thol criminol
mollers involving
o child be
tronsferred lo the
Children Courl

While the Bill

inserts on new-
Sub+ection 5lo
ccier for o seorch
in'roVing on
intenex person
but no provision
when the seorch
involves o child

5

lnsert o new Clouse
requiring thol
'notwithslonding the
provisions of the Criminol
Procedure Code, where o
criminol lriol involves o
child, such o motler sholl
be referred io lhe
Children's Courl referred to
under the Children Acl,
2022, vnless it is otherwise
required under ony other
Slotule.
lnserl o new Subseclion 5

os follows 'where the
secrch under this section
involves o chilcl. lhe seorch
sholl be conducted in o
monner thot upholds the
dignily ond privocy of o
child to occord with Article
53 of the Conslilullon ond
sholl be conducled in lhe
presence of o porenl,

This oligns lhe provision wilh the
Children Acl, 2022 which estoblishes
speciolised Children Courls with
procedures longuoge ond personnel
suiled lo children

This keeps the proposed omendmenl
in line with Section 220 of lhe
Children Acl, Cop l4l which colls for
the upholding of dignity'ond privocy
of o child during ond ofter on orrest.

Page l4



SUBMISSIONS MATRIX ON THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL.
Submitted to the Departmental Committee on Justice and Legal Affairs, National Assembty

6 Clquses 49 ond
50 (inlroduclion
of Sections 162

ond 166 on
filness lo slond
lriol

The proposed
Seclion I62 ond
166 estoblish o
deloiled process
on determining on
occused person's
filness lo slond
lriol porticulorly on
persons wilh
mentol illness but
mokes no
reference to o
child

guordion, probolion
officer, in lhe presence of
on oppropriole odult'
A new provision requiring
lhol where o queslion of
filness to slond triol
involves o child, lhe courl
sholl

(d)oscertoin the oge of
lhe child

(elensure thol lhe child
is occomponied by
o porenl, guordion,
probolion officer or
on oppropriole
odult os fhe siluotion
moy require;

(f) considerwhether
the molter is suitoble
for diversion in line
with Sections22T lo
228 ot lhe Children
Acl, Cop l4l

This oligns lhe provision wilh Seclion
227 ond 228 ol lhe Children Act,2022

Page l5
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T}IE COMMISSION ON ADMINISTRATIVE JUSTICE
(Office of the Ombudsmon/

Hoto Mnyongc ono Hoki

Our Reft CAJ/IEG/S (99)

2nd Jully 2026

Mr. SomuelNlorogc, CBS
The Clerk of lhe NolionolAssembly
Nolionol Assembly, Porlioment Buildings
P O Box 41842-00100
NAIROBI

Deor

RE: SUBMISSION oN THE CRIMINAL PROCEDURE CODE (AMENDMENT) BILL
(NAT|ONAT AtSEitBLY BtLt NO. r r OF 20261 AND THE pENAr CODE
(AMENDT ENT) BltL (NATTONAT ASSEMBIY Blrr NO. 12 OF 2026)

Receive worm complimenls from lhe Commission on Adminislrolive Justice
(Office of lhe Onrbudsmon).

The Commission on Administrolive Juslice (CAJ) opprecioles lhe opportunity
occorded by the Notionol Assembly Deportmenlol Commillee on Juslice oncj
Legol Affoirs lo presenl its views on lhe Crlmlnol Procedure Code (Amendmenl)
Blll (Nollonol Assembly Blll No. 11 ot 2O26) ond lhe Penol Code (Amendmcnt)
Blll (Notionol Assembly Blll No. 12 ot 2026).

Hoving reviewed lhe Commillee's reporl, lhe Commission is solisfied thol it
occurolely reflecls lhe proposols developed through the mulli-ogency
consullolive process. The proposed omendmenls ore consislenl wilh lhe
Commission's constitulionol mondote of promoling odminislrolive justice,
good governonce. occounlobilily, ond lhe protection of the right to foir

l,b-l4*.,

The Commission is o member of the Nolionol Council on lhe Administrolion of
Jusiice (NCAJ) ond hos been oclively represenled in the Nollonol Commltlee
on CrlmlnolJuslice Reforms (NCCJR), the multi-ogency committee esloblished
under lhe ouspices of the NCAJ to speorheod criminoljuslice reforms. Through
its porticipotion in lhe NCCJR, the Commission conlribuled lo lhe consullotive
process lhot culminoled in lhe proposed omendments conloined in lhe two
Bills.

rppos,ls A
Ncd.obl

)udsrnon.t

gna
>n:"
1o,lc,

chool on tYki'ydd Woy.

',0000 / 08& 221 319 lro
h@ombu6rnon,go.ke
budsmon-oo.k6



odminislrotive oclion, while odvoncing o more efficienl. effeclive, ond righls-

bosed criminol justice system.

Accordingly, lhe Commission on Administrotive Juslice fully endorses ond
supports the proposols conloined in the crlmlnol Procedure code
(Amendment) Blll (Notlonol Assembly Blll No. I I of 2026) ond the Penol code
(Amendment) Blll(Nollonol Astembty BlllNo. 12o12026) ond respeclfully urges

lhe Deportmentol Commitk:e on Juslice ond Legol Affoirs to recommend lheir
odoption by the NolionolAssembly.

The Commission remoins ovoiloble to provide ony further technicol ossislonce
or clorificolion thot the Commiliee moy require during the legislotive process.

We lhonk you ond ossure you of our highesl regords.

ly

M. KAROM
Aq. COMMISSION SECREIARY/CEO
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INTRODUCTION

The Kenya Law Reform Commission (hereinafter "the Commission") is in receipt of a

letter from the Clerk of the National Assembly referenced NA/DDC/JW2O26/O5O dated

24th June. 2026. inviting it to submit written views on the Criminal Procedure Code

(Amendment) Bnl, 2026 (hereinafter "the Bill") and to appear before the Departmental

Committee on Justice and Legal Affairs (hereinafter "the Committee") on Thursday, 2'd

)uly,2026.

The Commission is mandated under section 6(h) of the Kenya Law Reform Commission

Act, Cap. 3, to advise the National and County governments on the review and reform

of legislation. Pursuant to this mandate, the Commission submits this memorandum for

the Committee's consideration.

BACKGROUND AND CONTEXT

The Criminal Procedure Code (Amendment) Bill was sponsored by Hon. George Gitonga

Murugara, MP and is before the Departmental Committee on Justice and Legal Affairs for

consideration and reporting to the House.

The Bill, 2026 seeks to undertake a comprehensive review of the Criminal Procedure

Code (Cap. 75) to align criminal procedure with the Constitution of Kenya, 2010,

il
--rtr7'r

CoMMENTS ON THE PROPOSEp CRTMINAL PRqGEpURE COpE (AMENpMENT)

BILL.2026

(NATIONAL ASSEMBLY B|LL NO. il OF 2026)
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subiequent statutory reforms, and developments in the administration of justice. The Bill

was published in the Kenya Gazette Supplement No. 62 (National Assembly Bills No. ll)
on l3th March 2026 following legislative reform proposals by the National Council on

the Administration of Justice (NCAJ).

The Criminal Procedure Code is the principal legislation governing criminal procedure in

Kenya. While the Code has undergone piecemeal amendments over the years, several of

its provisions still reflect the constitutional and administrative framework that existed

before the promulgation of the Constitution of Kenya, 2010. Consequently, many

provisions continue to refer to obsolete institutions, outdated terminology, repealed

legislation, and criminal procedures that no longer conform to constitutional standards

and contemporary human rights principles.

ln addition to constitutional developments. significant legislative reforms enacted after

2010 have rendered several provisions of the Criminal Procedure Code obsolete. These

include the High Court (Organization and Administration) Act, the Magistrates' Courts

Act, the Mental Health Act, the Public Procurement and Asset Disposal Act, the National

Police Service Act, the Sexual Offences Act, and the County Governments Act, among

2

The enactment of the Constitution of Kenya, 2010 fundamentally transformed the

country's criminal justice system by introducing an expansive Bill of Rights and

constitutional safeguards applicable to all persons within the criminal justice process.

Among the most significant constitutional guarantees are the rights to equality and

freedom from discrimination (Article 27), human dignity (Article 28), freedom and

security of the person (Article 29), privacy (Article 3l), protection of property (Article

40), access to justice (Article 48), the rights of arrested persons (Article 49), the right to a

fair hearing (Article 50), and the rights of persons detained, held in custody or

imprisoned (Article 5l). These constitutional provisions require criminal procedure

legislation to uphold due process. fairness, accountability. proportionality, and respect

for human dignity throughout criminal proceedings.



others. Various institutional changes. including the replacement of provinces and districts

with counties and sub-counties. the abolition of subordinate court classifications, the

establishment of the Office of the Director of Public Prosecutions as an independent

constitutional office, and the abolition of assessors in murder trials, have equally

necessitaled corresponding amendments to the Criminal Procedure Code.

The Bill therefore seeks not merely to update terminology, but to modernize Kenya's

criminal procedure by removing unconstitutional provisions, harmonizing the Code with

existing ronstitutional and statutory frameworks, e nhancing procedural efficiency,

strengthening judicial oversight, protecting vulnerable perions including intersex perions

and persons with mental illness and improving the overall administration of criminal

justice.

Broadly, the Bill introduces reforms in several thematic areas. These include replacing

obsolete institutional terminology. repealing unconstitutional preventive security

proceedings, reforming procedures relating to accused persons with mental illness,

strengthening safeguards surrounding prosecutorial discontinuance of criminal

proceedings (nolle prosequr), introducing protections for intersex persons during

searches, morlernizing criminal court procedures through the use of technology. updating

language provisions to include Kenya Sign Language, regulating the disposal of forfeited

property and release of exhibits, and establishing a Criminal Procedure Rules Committee

to facilitate continuous procedural reform.

Overall, the Criminal Procedure Code (Amendment) B'il, 2026 repretents onc of the

most extensive reforms of Kenya's criminal procedural law since the promulgation of the

Constitution of Kenya. 2010. lts overarching objective is to ensure that criminal

procedure fully reflects constitutional values, protects fundamental rights and freedoms.

promotes efficiency within the criminal justice system. and aligns the Criminal Procedure

Code with contemporary legal and institutional realities.

3



LEGAL AN D CONSTITUTIONAL FRAMEWORK

The Bill, is principally anchored on the Constitution of Kenya, 2010, which ushered in a

transformative constitutional order founded on the national values and principles of

Sovernance under Article lO, the rule of law, constitutional supremacy, and a robust Bill

of Rights. As the primary legislation governing criminal procedure in Kenya, the Criminal

Procedure Code must be interpreted and applied in a manner that gives effect to

constitutional rights and freedoms and advances the values enshrined in the Constitution.

The Bill gives effect to several constitutional provisions that directly govern the

administration of criminal justice. Article 27 guarantees equality before the law and

prohibits discrimination on any ground, thereby requiring criminal procedures to afford

equal protection and treatment to all persons, including vulnerable groups ruch as

intersex Persons and persons with mental illness. Article 28 guarantees every person's

inherent dignity and the right to have that dignity respected and protected, a principle

reflected in the proposed provisions governing searches of intersex persons and the

treatment of accused persons with mental illness.

Article 29 safeguards the freedom and security of the person by prohibiting arbitrary

deprivation of liberty and cruel, inhuman or degrading treatment or punishment. This

constitutional protection informs the repeal of provisions that permitted preventive

detention based merely on suspicion and the replacement of outdated procedures that

allowed Persons with mental illness to be detained indefinitely at the pleasure of the

President.

The Bill also advances Article 3l on the right to privacy by strengthening procedural

safeguards in criminal proceedings, including the conduct of searches and the protection

of victims in sexual offence proceedings. Article 40, which guarantees the right to

Property, underpins the proposed provisions relating to the forfeiture of property and

the release of exhibits to their lawful owners following the conclusion of criminal

proceedings.

4



Central to the Bill is Article 50. which guarantees every accused person the right to a fair

hearing. The proposed reforms concerning fitness to stand trial, the treatment of accused

persons with mental illness, judicial oversight over the entry of a nolle prosequi, transfer

of criminal cases. court language, and the use of technology in recording proceedings are

all intended to strengthen the fairness, integrity and efficiency of criminal proceedings.

The Bill also gives effect to Article 51, which guarantees the rights of persons detained,

held in custody or imprisoned by ensuring that criminal procedure accords such persons

humane treatment and access to appropriate legal and medical safeguards.

Beyond the Constitution, the Bill harmonizes the Criminal Procedure Code with several

statutes enarted after the promulgation of the Constitution. These include the High Court

(Organization and Administration) Act, which establishes the office of the Registrar of the

High Court: the Magistrates' Courts Act, which abolished the historical classification of

subordinate courts into first and second class courts; the Mental Health Act. which

introduces a modern legal framework for the treatment and protection of persons with

mental illnesr: the National Police Service Act: the Sexual Offences Act; the County

Governments Act; and the Public Procurement and Asset Disposal Act. The amendments

therefore eliminate obsolete statutory references and ensure consistenry within Kenya's

legislative fr.rmework.

The Bill is also informed by Kenya's broader constitutional commitment to a human

rights-based criminal justice system. By aligning criminal procedure with constitutional

guarantees, contemporary statutory reforms and evolving principles of due process, the

5

Further, the proposed amendments reinforce Article 48 on access to justice by promoting

efficient criminal procedures and eliminating obsolete procedural barriers. Article 49,

which sets out the rights of arrested persons, informs the proposed repeal of provisions

permitting criminal proceedings to be initiated through procedures that no longer

conform to constitutional standards governing arrest, charging and fair procets.



proposed amendments seek to strengthen judicial accountability, enhance procedural

fairness, protect vulnerable persons, and promote the efficient administration of criminal

ju stice.

2 Clause 2 -
lnterpretation

ln agreement. ln agreement. No proposed

amendment to the

short title.

Harmonises the

Criminal Code with
the High Court
(Organization and

Administration)
Act, the

Magistrates' Courts

Act and the Mental

Health Act. To
alight with the

Constitutional
provisions such as

the right to
equality. dignity
and non-

discrimination

under Articles 27

and 28 of the

Constitution.

Section 2

contains

outdated

definitions and

lacks definitions

for vulnerable

Person5
recognized

under the

Constitution and

recent

legislation.

Amend the definitions
of Registrar of the High

Court and summary

trial. and introduce
definitions of intersex

Person and person with
mental illness.

Replace the term

6

3. Clause 3,4,5, Numerous Harmonises the

ANALYSIS AN D RECOMMEN DATIONS

The Commission has conducted a clause-by-clause analysis of the Bill and makes the

following specific proposals and recommendations.

I
I

F

['
Clause I
Short Tltle



6,9,36,41,
43, #,45,55,
57, 63-78,81

5. Clause 7

6. Clause 8

Section l5 still

recognises

corporal
punishment as a

sentencing

option and does

not prescribe the

duration of the

operationa I

period for
suspended

Jentences.

"subordinate court" with
"magistrate's court" in
Section 3.4. 5.6,9,14,
36. 41, 43, 44, 45, 55,
57. 63-78 and 8l of the

Criminal Procedure

Code.

ln agreement.

Delete the reference to
corporal punishment

and provide that the

operational period of a
suspended sentence

shall not exceed the

term of the sentence

imposed.

lnsert a new section

27A prescribing the

manner in which a
search on an intersex

perron should be

conducted by a person

of the sex which the

intersex person shall

Criminal Procedure

Code with Article

169 of the

Constitution and

the Magistrates'

Courts Act and

modernises

5tatutory

terminology
without altering

the jurisdiction of
the courts.

Aligns the Criminal

Code with Article

29 of the

Constitution. which

prohibits corporal
punishment, and

introduces certainty

in the

administration of
suspended

sentences.

The proposal

protects the

dignity, privacy

and equality of
intersex persons by

requiring. where

reasonably

practicable, that
searches be

7

provisions still

refer to
"subordinate

court".

terminology that
no longer

reflects the
judicial structure

established

under the

Constitution and

the Magistrates'

Courts Act.

The Criminal

Procedure Code

lacks procedures

governing the

search of
intersex persons.



7 Clause 10-29

8 Clause 3O

Sections 43-61A
permit
preventive

proceedings

requiring
persons to
execute bonds

for keeping the
peace or good

behaviour based

merely on

suspicion rather

than proof of
crimina I

conduct.

Section 57 of
the Criminal

Procedure Code

refers to the

obsolete

administrative

prefer

Repeal sections 43-SlA
of the Criminal
Procedure Code.

Amend section 67 by
replacing the words
"province or district"

with "county or sub-

county."

conducted by a

Person of the
preferred sex and

with strict regard

to decency. lt gives

effect to Articles

27.28 and 3l of
the Constitution.

The provisions

have long been

criticized for
permitting
restrictions on
personal liberty
without a criminal

trial.

Their repeal aligns

criminal procedure

with Articles 27,

29,49 and 50 of
the Constitution by

strengthening due
process and

protecting against

arbitrary
deprivation of
liberty.

Aligns the Criminal

Procedure Code
with Article 5 of
the Constitution
and the County
6overnments Act.

8
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9 Clause 3l

lO Clause 32

units of
"province" and

"district," which

were abolished

following the
promulgation of
the Constitution
of Kenya, 2010

and the

establishment of
devolved
government.

Section 68 still

refers to the

term "district,"

an

ad ministrative

unit that no

longer exists

under the
Constitution.

Section 77 refers

to repealed

provisions of the

Penal Code

governing sexual

offences.

creating

inconsistency

Amend section 68 by

replacing the word
"district" with "county."

Amend section 77 by

replacing references to
sections 14O. 141,145,

166 and 167 of the

Penal Code with a
reference to the Sexual

Offences Act.

which recognize

counties and sub-

counties as the

applicable

administrative

units.

The amendment

modernizes

statutory

terminology and

ensures consistency

with Kenya's

devolved system of
government.

To align with the

Sexual Offences Act

9

L- .:..
'i-ii\\l'. ffi:,

[?i

Harmonizes the

Criminal Procedure

Code with the

constitutiona I

framework on

devolution and

ensures statutory
consistency with
the current

administrative

structure.



ll Clause 33

13. CIause 35

with the current

substantive law.

Section 79.

The existing

provisions

governing the

transfer of
criminal cases

between

magistrates

contain

outdated
references to
obsolete court
classifications.

Section 82
permits the

entry of a nolle
prosequi

without
expressly

requiring leave

of the court,

contrary to
Article 157(8) of
the Constitution.

ln agreement. ln agreement

Repeal and replace

section 79 to provide

that a magistrate may

transfer a case to
another magistrate with
competent jurisdiction

within the local limits of
jurisdiction, whether
evidence has been taken

or not.

Amend section 82 to
require that a nolle
prosequi may only be

entered with the
permission of the court

Modernizes the
transfer of criminal

ca5e5, removes

obsolete

terminology, and

enha nces

administrative

efficiency while
preserving
jurisdictional

safeSuards.

No proposed

amendment.

6ives effect to
Article 157(8) of
the Constitution,
which prohibits the

Director of Public

Prosecutions from
discontinuing

crimina I

proceedings

without the
permission of the

court. The courts

have consistently

recognized that
prosecutorial

discretion is subject

l0

:)
I

.l tffiilffi ,t,-' !- "+,{Hf{{I,, .,1
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15 Clause 4O

Clause 37,

38,39,
42,46,47,48,
51,52,
53,54,56,59,6
o,62

to constitutional

oversight and

cannot be exercised

arbitrarily.

The amendment

therefore codifies

the constitutiona I

position by

expressly requiring
judicial approval
bef ore a nolle
prosequi can be

entered.

No proposed

amendment.

The amendment

operationalizes the
protections

introduced under

Clause 8 by

ensuring that
searches conducted
pursuant to court-

issued warrants

respect the dignity.
privacy and bodily
autonomy of
intersex persons. lt
gives effect to

Section 120 does

not provide

safeguards

regarding the

execution of
search warrants

against intersex

Persons.

lnsert a new subsection

providing that where

the person to be

searched is an intersex

person. the provisions

of the proposed section

27A shall apply.

1l

.t,LI

ln agreement. ln agreement.



16 Clause 49 Section 162 is

repealed.

The proposed

amendments on
determining an

accused person's

fitness to stand

trial should

clearly provide

the procedure

for psychiatric

assessment. the

burden and

standard for
raising the issue,

periodic review
where a person

is found unfit.

Amend by repealing the
clause to expressly

provide for: (i) prompt
psychiatriy'psychologica

I assessment by qualified

experts:

(ii) periodic judicial

review of a finding of
unfitness:

(iii) the least restrictive

measure5 consistent

with public safety; and

(iv) resumption of
proceedings where

fitness is regained.

Articles 27,28 and

3l of the

Constitution and
reflects a human

rights-based

approach to
criminal procedure.

There is presently

no direct Kenyan
judicial authority
on searches

involving intersex

persons, making

this an important
legislative

development.

The right to a fair
trial under Article

50 requires that an

accused person be

capable of
understanding the
proceedings and
participating

meaningfully in

their defense.

Equally, Articles

25(c),28,29 and
5l require that a
person found unfit
should not be

subjected to
indefinite detention
without judicial

fi

12



17 Clause 50

and safeguards

against indefinite
detention.

Section 166 is

repealed by

establishing

special finding of
"not guilty by

reason of mental

illness," including

the orders

available to the

court, review
mechanisms and

the rights of the

affected person.

Amend the clause to
require the court to
recommend treatment.

supervision or discharge

orders based on medical

evidence and

proportionality, with
mandatory periodic

review by the court.

References to automatic

or indefinite detention
should be removed.

oversight. Kenyan

courts have

criticized
prolonged

detention of
accused persons on
account of mental

illness without
periodic review,

emphasizing that
criminal procedure

must respect

dignity and due

Process.

l3

'lD

A special finding
should balance

public safety, the

rights of victims.

and the

constitutional rights

of the accused.

Detention

following such a

finding should not
be punitive but

necessity and

subject to judicial

supervision.

This approach

aligns with Articles

25(c).27.28,29.
47 and 50 ofthe
Constitution.



l8 Clause 58 Amend the clause to
require the committing
court to record written
reasons for forming the
opinion that a higher

,entence may be

warranted and to afford
the convicted person an

opportunity to be heard

before the order of
committal is made.

The clause should also

clarify that the receiving

court exercises an

i ndependent sentencing

discretion after

considering mitigation
and all relevant

sentencing pri nciples.

While the

amendment

correctly aligns

with the Criminal

Procedure Code
with the current
judicial hierarchy,

procedural fairness

under Articles

25(c),47 and 50 of
the Constitution
requires

transparency and

an opportunity to
be heard bt,lore a
matter is

transferred solely
for sentencing.

Sentencing is a

judicial function
requiring

individualized
consideration of
the offender and

the circumstances

of the offence. The

superior court has

emphasized that
fair trial rights

extend to the

sentencing phase

and that reasons

for judicial

decisions are an

essential

14

I ffi,1"
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Section 221 (1) is

amended by

deleting and

substituting by

replacing

obsolete

references to a

"subordinate

court of the first

class" with
"magistrate's

court" and to
provide where a

magistrate

considers a

convicted
person deserving

of a sentence

beyond his or
her sentencing
jurisdiction, the

offender may be

committed to
another

magistrate's

court with
competent
jurisdiction for
sentence.

However, the

clause does not
expressly

provide
procedural

safeguards



19 Clause 6l

governing such

committal.
including the

accused person's

right to be heard

before transfer

and the

obligation to
record reasons.

Section 2ltO is

amended by

repealing and

substituting

therefore anew

section.

While the

amendment

streamlines

crimina I

proceedings by

allowing the

court to enter a

plea of not
guilty where an

accused stands

mute, it retains

outdated and

Amend the clause to:

(a) replace the terms

"stands mute of malice."

"unsound mind," and

"infi rmity" with rights-

based, person-centred

language consistent with
the Constitution and the

disability rights

framework:

(b) require the court,

before entering a plea

of not guilty, to satisfy

itself that the accused

understands the charge

and has been afforded
reasonable opportunity.

(c) provide that a

component of fair
administrative and
judicial action.

Requiring recorded

reasons and

preserving the

receiving court's

independent

discretion
promote5

accountability,

consistenry in

sentencing and

compliance with
constitrr tiona I

standards.

The proposed

amendment should

reflect Articles 27,

28,50 and 54 of
the Constitution.
which guarantee

equality, dignity,
the right to a fair
trial and the rights

of persons with
disabilities.

A refusal or
inability to plead

may arise from
language barriers,

hearing or speech

impairments,

intellectual or

l5



l

20 Clause 80

potentially

stigmatizing

terminology
such as "stands

mute of malice,"

"unsound mind,"

and "infirmity."
The clause also

does not require

the court to
make reasonable

inquiries into
whether the

accused

understands the

charge, requires

interpretation,
communication

assistance or
other
accommodation

s before entering
the plea.

Section 389A is

amended by
inserting new

section

immediately
after the section

finding that the accused

is incapable of making a

defense shall be based

on competent medical

or psychological

evidence in accordance

with section 156.

The forfeited goods or
property should be

disposed of in
compliance with the
Public Procurement and

Assets Disposal Act.

psychosocial

disabilities, or other
communication

challenges rather

than deliberate

refu sa l.

Courts are

therefore required

to ensure that an

accused person is

afforded
reasona ble

opportunity
accommodation

before proceeding.

These amendments

would align the
Criminal Procedure

Code with
constitutiona I

values, the
principles of fair
trial, and Kenya's

obligations under
the United Nations

Convention on the
Rights of Persons

with Disabilities.

The rational is to
align the proposal

with the already

existing sets of laws

to avoid overlap
and enhance

I\ t., 
"i,,'l

16



2l Clause 83

The proposed

sections establish

a procedure for
disposing of
forfeited
property and

releasing exhibits

to their owners

after conclusion

of criminal
proceedings.

Amend section

394 to insert a

new section,

395 to establish

Criminal

Procedure Rules

Committee.

Amend the clause to:

(a) include a

representative of legal

aid providers and

persons with expertise

in victims'rights and the

rights of persons with
disabilities:

transparency,

accountability and

public confidence

in the handling of
court exhibits.

The Committee

will exercise

delegated

legislative authority
in prescribing

criminal procedure.

Consequently. its

composition should

reflect the broad

spectrum of
stakeholders in the

criminal justice

system.

GENERAL OBSERVATIONS

The Commission acknowledges and commends Hon. George Citonga Murugara, and the

National Assembly for the legislative initiative embodied in this Bill. The Bill repreients a

significant step towards aligning the Criminal Procedure Code (Cap. 75) with the

Constitution of Kenya, 2010 and subsequent legislation. The Commission supports these

efforts and encouraSes continuous review of laws to ensure that it remains responsive to

developments.
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Constitutional compliance

The Commission recommends that all procedural reforms be guided by the constitutional

principles of fairness, equality, human dignity, access to justice and due process.

Rights-Based Apprc,ach

Certain provisions relaling to accused persons with mental illness or psychosocial

disabilities remain obsr:lcte thus potentially stigmatizing. The Commission recommends

the adoption of person-centered and rights-based language throughout the Criminal

Procedure Code, consistent with the Constitution and Kenya's international obligations.

including the United Nations Convention on the Rights of Persons with Disabilities.

Procedural Fairness

Several amendments confer procedural powers on courts without expressly prescribirrg

the safeguards that should accompany the exercise of those powers. Where judicial

discretion is expanded, the Bill should require courts to record reasons for their decisions,

afford affected persons an opportunity to be heard where appropriate. and ensure that

such decisions remain subject to review or appeal in accordance with the law.

Consistency with Exlsting Legislation

The Commission notes that the Bill appropriately harmonizes several provisions of the

Criminal Procedure Code with the Constitution. the existing legislation. including the

Magistrates'Courts Act and the Public Procurement and Asset Disposal Act.

coNcLustoN

The Commission recommends that Parliament considers the proposed recommendations

in order to align with tlre Constitutional requirements.

l8
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The Commission remains committed to supporting legislative reforms that promote

constitutionalism, the rule of law, access to justice, and the fair, efficient and effective

administration of criminal justice in Kenya.
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4May 2026

Cletk of National Assembly
P.O. Box 41842 - 00100

Main Parliament Building
Parliament Road

Nairobi
cna(Eoarliament. so. ke

Sent yia *mail

Dear Sir,

Re: Memorandum on the Criminal Procedure Code (Amendment) Bill, 2026 (National
Assembly Bill No. 14 of 2026

Introduction

Katiba Institute ((I) is a research and public interest litigation institution established in 201.1 to
promote knowledge and understanding of Kenyat Constirution and constitutionalism, defend the

Constitution, and faci.litate its implementation.

Reprieve UK is an international human rights organisation that works to end the death penalty

and challenge severe human rights abuses through litigation, advocacy, research, and partnerships

with local actors. In Kenya, Reprieve's Resentencing Project was established following the 2017

Supreme Court decision that declared the mandatory death penalty unconstitutional, opening the

door for thousands of prisoners to seek resentencing.

This join memorandum represents views by KI and Repdeve UK on the Criminal Procedute Code

(Amendment) 8111,2026 (I"lational Assembly Bill No. 14 of 2026).

Recommendations

A clear legislative framework fot resentencing within the amended Criminal Procedure Code is

necessary to give full legal effect to the tesentencing framework introduced under the 2023

Sentencing Policy Guidelines. While the Guidelines represent an important step toward promoting
individualized, proportionate, and rights-compliant sentencing, they are inherently advisory in
nature and cannot, on their own, confer jurisdiction, create enforceable rights, or establish binding

The proposed amendments are welcome in order to comply with the Constirution, human rights

standatds and harmonizing with other laws as well as comply court decisions.
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procedural standards. This creates a structural gap that only statutory teform can adequately

ad&ess.

First, the absence of explicit legislative provisions on resentencing undermines legal certainty and

consistency. Courts are currently compelled to rely on constirutional interpretation and evolving

iurisprudence to reopen concluded cases, particularly in the post-M ruatet context. This has led

to divergent approaches across courts tegarding eligrbiliry applicable principles, and procedural

thresholds. Codifring resentencing procedures would harmonize judicial practice, ensuring that

similarly situated applicants are treated equally and that sentencing outcomes are not dependent

on judicial discretion alone.

Second, legislative provisions are essential to define jurisdiction and procedural safeguatds. A
statutory framework would clarifr which courts are empowered to hear resentencing applications,

the timeLines within which such applications may be brought, the rights of appl.icants (including

legal representation and access to mitigation), and the role of victims in the process. Without this

clrriry tesentencing remains procedurally uncertain, risking inefficiency, delay, and potential
violations of farr trial rights.

Third, embedding resentencing in legislation reinforces compliance with constitutional and human

rights stan&rds, particularly the right to a fatr trial, digrury and freedom from cruel, inhuman, or
degrading punishment. The move away ftom mandatory sentences toward individualized

sentencing requires a mechanism to revisit sentences rmposed under now-discredited t-rameworks.

Legislative backing ensures that this ptocess is not disctetiona,ry or ad hoc, l,ut a structured and

rights-based remedy available to all eligible persons.

Fourth, stanrtory recognition strengthens the legitimacy and enforceability of the Sentencing

Policy Guidelines themselves. Without legislative anchoring, the Guidelines ri:.k uneven application

or judicial teluctance in their implementation, especially where reopenin.g finalized cases is

involved. A Criminal Pro,:edure Code amendment would signal clear legislative intent to
operationalize resentencing as an integral component of sentencing re[otm.

Finally, a codified resentencing regime promotes efficiency and judicial economy. By estabLishing

standatdized procedures and criteria, courts can process applicadons more systematically, reducing

backlog and avoiding repetitive constitutional litigation on similat issues. It also provides clariry to
legal practitionets, correctional instirutions, and affected individuals, thereby improving access to

iusuce.

In sum, legislative provisions on resentencing are not merely complementary but necessary to
translate the normative aspirations of the 2023 Sentencing Policy GuideLines into a coherent,

enforceable, and fair system. Without such provisions, resentencing remains fragmented,

uncertain, and potentidly inequitable.
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Recommended New Ptovisions

In light of the foregoing, we suggest that The Crimind Ptocedute Code is amended by inserting

the following new Part:

RESENTENCING PROCEEDINGS
A - Interpretation
In this Part, unless the cofltext otherwise requires-
"Resentencing" means a judicial rehearing on sentence following conviction where the original

sentence was imposed pursuant to a mandatory sentencing provision;

"Sentencing court" means the court that last imposed or afftmed the sentence.

B - Right to resentencing

1. A person convicted of an offence and sentenced pursuant to a mandatory death penalry

shall be entided to apply for resentencing.

2. Without prejudice to subsection (1), a person sentenced to death under a mandatory

provision of law shall be entided to a resentencing hearing for purposes of mitigation

and the imposition of an individualized sentence.

a. Eligibility for tesentencing under this section shall apply notwithstanding:

That the sentence has been commuted to Life imprisonment ot any other term

of imprisonment;

b. That the person has exhausted any rights of appeal; or

c. The date on which the conviction or sentence was imposed.

4. For the avoidance of doubt, the commutation of a mandatory sentence shall not

extinguish or limit the right to apply for resentencing.

5. This section shall be applied in a manner consistent with the Constitution and binding

decisions of the Supreme Court.

C - Nature of tesentencing hearing

1 . A resentencing hearing shall be conducted as a de novo sentencing proceeding.

2. In conducting a resentencing hearing, the court shall:

a. Receive and considet fresh mitigating (pre and post-conviction) and aggravaung

evidence;

b. Consider the circumstances of the offence and the offender; and

c. Impose a sentence that is proportionate and individualized.

3. The court shall not be limited to the record of the trial court and may admit any relevant

evidence necessary to achieve a iust sentence.

4. In determining sentences under this section, the court shall be gurded by applicable

sentencing principles and guidelines and shall expressly consider the pulposes of
sentencing, including retribution, deterrence, rehabilitation, restorative iusuce,
communiry ptotection and denunciation.

3
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D - Jurisdiction of the sentencing court

1. A resentencing application shall be heard and determined by the sentencing court.
2. Where the Court of Appeal is the sentencing court, it shall have jurisdiction to conduct

a resentenciflg hearing.

3. In exercising iurisdiction under subsection (2), the Court of Appeal:
a. Shall hear and determine the matter as a court of fitst instance for purposes of

sentencing; and

b. May receive fresh evidence relevant to sentence.

l. Notwithstanding subsection (3), the Court of Appeal may, where it considers it
apptopriate in the interests of justice:

a. Remit the matter to the High Court fot resentencing; and
b. Give such directions as may be necessary for z fur and expeditious hearing.

E - Exhaustion of the right to resentencing

F - Procedural safeguatds

In every resentencing hearing, the court shall ensure:

a. The right of the applicant to be heard;

b. Access to legal representation; and

c. The availabi.liry of relevant reports including probation or social inquiry
reports and mental health assessment reports where necessary.

The court shall ptovide wtitten reasons for the sentence imposed, setting out the factors
and principles considered in arriving at rhe sentence.

A decision under this Part shall be subject to appeal in accordance with this Code

2
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1. The right to resentencing shall be deemed ro have been exercised only whete:

a. The applicant has been afforded an opportunity to present fresh mitigating
evidence; and

b. A court has conducted a resentencing hearing and imposed a sentence based on
an individualized assessment.

2. The following shall not constitute exhaustion of the right to resentencing:

a. An appeal against conviction or senrence;

b. The confirmation, variation or substitution of sentence on appeal v/ithout a

rehearing on mitigation;
c. Commutation of sentence by the Executive;

d. Proceedings for mercy or clemency; or
e. Any other proceeding that does not involve a resentencing hearing under this

Part.

3. No petson shall be bared from applying for resentencing on the ground that any process
referted to in subsection (2) has been undertaken or concluded.



Or

KATIBA
.l

J

r
L

MEMORANDUM OF OBJECTSAND REASONS

The principal object of this Bill is to amend the Criminal Procedure Code (Cap. 75) to establish a

cleat stan:tory framework governing resentencing proceedings arising from convictions where

man&tory sentences were imposed.

Following the decision of the Supreme Court in Frands Kaioko Muruateta dz Another a Reptblic and

subsequent directions of the Court, Kenyan jurisprudence has affrmed the constirutional

requirement for individualized sentencing and the consideration of mitigating factors. However,

the absence of a comprehensive starutory ftamework has resulted in inconsistency in the treatment

of resentencing applications, including uncertainty regarding jurisdiction, eligibility, and procedure.

This Bill rceks to lddress these gaps

First, the Bill codifies the right to resentencing for persons sentenced under mandatory penalty

provisions and clarifies that such right subsists notwithstanding commutation of sentence or
exhaustion of appellate remedies.

Second, the Bill defines the nature of resentencing ptoceedings as de novo hearings, requiring
courts to consider fresh mitigating evidence and impose individualized and proporuonate

sentences consistent with constirutional principles and sentencing guidelines.

Third, the Bill clarifies the iurisdiction of the Court of Appeal, providing that where it is the

sentencing court, it may conduct resentencing as a court of first instance, while retaining the

disctetion to remit matters to the High Court where appropriate.

Fourth, the Bill defines the scope and exhaustion of the right to resentencing, making cleat

that appeals, commutations, and clemency processes do not substitute for a proper resentencing

hearing and do not extinguish the right.

Finally, the Bill provides for procedutal safeguards, including the right to be heatd, access to
legal representation, and the requirement for reasoned sentencing decisions.

The inclusion of this section to this Bill will promote consistency, fairness and constinrtional

compliance in sentencing, and suengthen the adminisuation of justice in line with evolving
jurisprudence.

1. Ptoposed Amendment to Section 28(a): Ttansitional Application of Sentencing
Provisions

Section 28(a) of the Bill currendy provides that the Act shall not affect "the liabitry or fial of a

Pefio,t, 0/ the Punithnenl of a penon unfur atrl tentence pased, in nrpal of attl act done or nmmenrcd before

the nmmcncement of this Act."

Section 28(a) of the Bill currendy preserves the pre-existing legal framework by providing that the

Act shall not affect liability, trial or punishment in respect of acts committed before its
commencement. In effect, this excludes a large category of indiriduals those already in the system

or already sentenced from benefiting from reforms that Parliament has deemed necessary and just.

5
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Maintaining the current fotmulation would:

o Perpetuate the application of sentencing provisions that Parliament has already determined

to be excessive, disproportionate, or inconsistent with constirutional standards;

o Create unjust disparities between individuals sentenced before and after commencement,

despite being similarly siruated;

o Undermine the corrective and reformative purpose of the Bill, particularly in relation to
the abolition of mandatory sentencing frameworks and the promotion of individualized

sentencing; and

o Lead to continued litigation, as affected persons seek constitutional rernedies to access

relief that could otherwise be cleatly ptovided for in starute.

To give full effect to the tefotm obiectives of the Bill, Section 28(a) be revised as follows

28(a) Noatithtanding an1 other prodrion of this Act, phere thb Act introduas a lerer peralg, rerlrnrer a

mandal0ry rntene or otheruise pruddet a mon fawtrabh nnkndngfraneoork tban tlnt appliable at lhe tine

of urtendng, a petott vho * rcruing a rerrtenlv inpoud before the nmmennment of thi A$ na1 app! to lhe

iourt of romPetcntjui ittionlor rcsertendng in arc,ordan* pith this -4ct,

28(b) Thir nction thall tut oPerate to automatia/! nopcn tottcbdtd appeab or inaalidate tvnuictiow latfilll
enlered before the nmmencement of thi ,4ct. d rerenterrLing Pruueding under thh yction is a dbtinct statutorJ

renedl and is rcpamte ard irdtpendtntfron ary appelhte pvaedingt. For tbe awidane of doubt thefact a peron

hat exhau$ed or fu otheruir praluded fron pamting appellate remedies shall ruL of itu$ ronttit*e a bar to an

appbution for rerntendng mdcr tbb rction.

6
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Reprieve UK
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MINISTBY OF INTERIOR AND
NATIONAL AD M I N ISTRAN ON
Statc Ocparlmorl lo/ Co rroctional
Sorvicos

RtR.tr{J: ftt' XEHYA

SUBMISSIONS ON THE CRIMINAL PRO('IIDTJRE CODE (AMENDMENT) BILL,
4Qtt

8
Insertion of new
section 27A -
Mode of scarchin

t)
l':'

a) Harmonizes with existing

legislation

b) Aligns with modem

correctional terminology

Clause 2

Amendment of
Section 2
(Interpretation)

1. Insert the following additional

definition-

"Correctionol facility" means an
institution used to detain persons
who are in the lawful custody of the
State, whether accused persons
awaiting trial or convicted criminal
prisoners serving a sentence, and
includes a prison established or
deemed to have been established
under section 24 of the Privitns Act
(Cap. 90) and a youth con'tctive
training centre established utt,. ler
section 66 of the Prisons Act i L)tp.
e0);

2. Insert a definition of-

"OfJicer in Charge of o
Correctio nal Fac ility "
to mean-on fficer appointed
under the Prisons Act to be
responsible for the administration
of a correctional facility.

3. Replace outdated references

throughout the Criminal
Procedure Code to-

"keeper of prison"
With "Ofticer in Charge of a
Correctional Focility" where
a ate

Insert the following clause:
27A. ll/henever it is necessary to
cause an intersex person to be

searched. the search shall where

Balances the dignity of intersex
persons with the operational
and security obligations of
correctional institutions.

Page I of7
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an intersex person

The requirement to record
reasons in writing promotes
transparency, accountability
and oversight, safeguards

Ensures that the exception
remains narrowly tailored and
is invoked only where
compliance is genuinely
impracticable. such as in
emergencies, imminent threats
to safety or security, or where
operational exigencies make
immediate compliance
impossible.

against arbitrary or
discriminatory exercise of
discretion, and facilitates
administrative or judicial
review where necessary.

49
Repeal and
Replacement of
Section 162 -
Fitness to Stand
Trial

l. Insert o new subsection
providing that:

"Vl/here the cottrt orders that an
accused person be committed to a
mental health facility .fo,
assessment or treatment. the
National Police Service shall be

responsible .fo, conveying the
accused person from court to the

mental health facility unless the
accused person is already lawfully
committed to a coruectional facility,
in which case the Kenya Prisons
Service shall facilitate the transfer
in accordance with the law."

2. Insert o

requiring thct:
subseclion

"The medical fficer shall submit
the assessment report to the courl
within fourteen days unless, for
good couse shown, the court
extends the period."

a) Enhancesoperational

efficiency.

b) Protectsconstitutional
rights

c) Enhancescoordination

between the Judiciary, the

National Police Service,

mental health facilities
and the Kenya Prisons

Service.

Page 2 of 7

reasonably practicable be

conducted by a person ofthe sex
which the intersex person shall
prefer with strict regard to decency
and in such manner as to protect
the dignity ofthe intersex person
unle s s except ional c ircums tance s

relating to operations, safety or
security render this impracticable,
in which case the reasons shall be
recorded.



3. Insert o subsection

providing that:

"l[/here proceedings are adjourned
on account of an accused person's
mental illness, the court shall
review lhe matter at inlervals nol
exceeding ninety days. "

4. Insert a requirement that

every order committing an

accused person to a mental

health facility be transmitted

promptly to the receiving

facility and, where

applicable, the Officcr in
Charge of the correctional

facility.

50
Repcal and
Replacement of
Sectitn 166 -
Special Fintling of
Not Criminally
Responsible by
Reason of Mental
Illness

l. Insert a requiremcnt tlrat the

court, when determinirrg the

appropriate placement of the

accused, consider:

. the nature ofthe offence;

. the risk posed to the public;

. the medical assessment;

. the availability of
appropriate treatment

facilities; and

. public safety.

2. Require the medical officer
in charge of the mental

health facility to submit
periodic reports to the court

at intervals not exceeding

six months on the patient's

condition and suitability for
continued treatment or

discharge.

3. Require the court to notif!

a) Enhancesjudicial

oversight,

b) Protectsconstitutional

rights.

c) Facilitates efficient
correctional

adm inistration.

Page 3 of 7



the Kenya Prisons Service

immediately where an order

affects a person already

committed to prison

custody, to facilitate lawful
transfer or release.

"CertiJied electronic copies of
warrants of commitment,
produclion orders, releqse orders
and other judicial directions
transmitted through an opproved
secure electronic system shall have
the same legal effect as the originol
document."

53
Introduces
amendments
relating to the
recording of
evidence and
recognises the use

of modern
technology in
criminal
proceedings.

Respond to adopting electronic
case management systems
within the criminal justice
system.
KPS receives and executes a
high volume of warrants and
cotrt orders. Express statutoly
recognition of secure electronic
transmission would:

. reduce delays in

admission and release of
prisoners;

minimise the risk of
forged warrants;

lmprove lnter-agency

coordination; and

enhance efficiency in
sentence administration

83
Establishment of
the Criminal
Procedure Rules
Committee

l. Expand the membership of the

Committee to include:

th e Co mrii t r ioner G eneral

of Prisons or o designated

representative;

2. Empower the Committee to

prescribe standard forms for

a. Incorporate Kenya

Prisons Service as a

principal criminal justice

institution responsible

for implementing court

orders to provide

expertise necessary for
developing practical

procedural rules.

b. Unitbrm documentation

would reduce errors in
sentence administration,

facilitate interoperability

among criminal justice

Page 4 of 7

Insert a provision to the effect that:

. warrants of commitment;

. warrantsofproduction;
o release warrants;

. transfer warrants;



electronic transmission of
warrants; and

sentence computation forms

agencies and improve

the efficiency ofprison
operations.

COMMT]N I'S ON THE PENAL CODE(AMENDMENT) BILL. 2026 (NATIONAL

5

Amendment of
Section 28
(Imprisonmelrt in
Default of
Payment of Fine)

Insert a proviso requiring the
sentencing court, before
committing an offender to
imprisonment in default of payment
ofa fine, to consider:

. the offender's financial

circumstances;

the availability of instalment

payments where permitted

by law; and

any other lawful altematives

to immediate imprisonment.

Courts should assess an

offender's ability to pay before
imposing imprisonment in
default of a fine to ensure
proportionality, reduce
unnecessary admissions to
correctional facilities, and
uphold the constitutional
principles of faimess and
equality before the law.

6

Amendment
Section
(Treason)

of
40

Provide that the sentencing court
shall have discretion to impose:

"Imprisonment for life or such
other appropriale sentence as the
court considers jusl, having regard
to the circumstances of the offence
and the offender."

KPS supports the removal of
the mandatory death sentence
as it aligns with the
constitutional principle of
individualized sentencing
recognised in Francis Karioko
Muruatetu & Anothcr v
Republic. However,
prescribing a rigid mandatory
minimum term may still unduly
restrict judicial discretion. A
discretionary framework allows
courts to impose proportionate
sentences while preserving the
seriousness of the offence.

of
7

Amendment
Replace the proposed penalty with
"A person convicted under lhis

The Kenya Prisons Service
supports abolishing the

Page 5 of7
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Section 60
(Administration of
Unlawful Oaths)

section shall be liable to
imprisonment for lfe or to such
lesser sentence as the court may
determine having regard to the
circumslances ofthe offence and
the offender."

mandatory death sentence
while preserving judicial
discretion to impose
proportionate, individualized
sentences consistent with
constitutional principles.

ll
Insertion of New
Section 160A

Insert a proviso stating:
"The defence shall only apply
where the act is carried out by a
person authorised by low and in
accordance w ith applic able
profe ss ional standards and
s tatutory re quire me nts. "

While KPS supports
harmonisation with Article
26(4) of the Constitution, the
defence should not be framed
so broadly as to permit reliance
on it by persons acting outside
the law or without the requisite
professional authority.

25
Ameudment
Releting to
Robbery Offences

Replace the prescribed sentence
with:
"A person convicted under this
section shall be liable to
imprisonment for lfe or such other
sentence as the court considers
appropriate having reg.rd to the
circumstances of the oJlbnce and
the offender."

These factors promote
consistency in sentencing and
ensure that punishment reflects
the gravity of the offending
cond uct.

with

25
Attempted

Provide that sentencing courts
should distinguish between:

A differentiated approach
promotes proportionate

Page 6 of 7

Insert a subsection requiring the
sentencing court to consider:

. the degree ofviolence used;

. the value ofthe property

stolen;

. whether a weapon was used;

. the extent ofinjuries
sustained by the victim;

. the offender's criminal

history; and

. prospects for rehabilitation.

25
Robbery
Violence

The proposed amendment
preserves judicial discretion
while recognising the gravity
of robbery with violence. It is
consistent with the
constitutional principles of
individualized sentencing
articulated by the Supreme
Court in Francis Karioko
Muruatetu & Another v
Republic, while ensuring that
courts retain the ability to
impose severe penalties in the
most serious cases.



Robbery
Violence

with attempts involving actual

violence;

attempts involving threats of
violence; and

attempts that are interrupted

before violence occurs.

sentencing by reflecting the
varying degrees of harm and
culpability in attempted
offences.

26
Transitional
Provisions

Insert a subsection providing that:
" Persons serving sentences
imposed under provisions amended
by this Act may apply to the
sentencing court or such other
court as may be prescribed by low

for resentencing in accordance with
this Act."

The amendment provides a

clear statutory framework for
resentencing applications and
promotes equality before the
law by ensuring that persons
sentenced under the former
mandatory regime have access

to the benefits of the new
sentencing framework.

28
Saving Provisions

Clarify that:
. convictions lawfully entered

before the commencement

of the Act remain valid; and

only the sentence may be

reconsidered where

authorised by law.

This avoids unnecessary
challenges to convictions while
preserving the right to seek
resentencing where
appropriate.

PageT of7
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Reference is made to your letter Ref. NA/DDC/JLAC/2Ir.:I{rJ$St dated
Uo July 2o126, inviting the Offie of tbe Director of Public l'r osecudons
(ODPP) to present it8 views on the Gimind Procedure Code and I'eo8l Code
(Amendment) Bills, 2o126.

Tte Office has reviewed the Bills and hereby zubmits iE comments and
reommendations to the National Assembly. The submissiolrs are presented

in matrix format outlining the specific dauses, propooed amendments, and

I
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the rationale for each recommendation in accordance with the committee's
guidance.

Kindly find attached herewith the detailed submissions.

The ODPP remains committed to supporting the legislatirre process and
ensuringthlt all reforms uphold Constitutiond principles andralues, as well
as the rde of law.

Youre sincr,rcly,

RENSON M. INGONGA, CBS, OGW

)
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MEMORAIYDI.IM ON THE PROPOSED AI}IENDMENTS TO THE CR.IMINAL PROCEDI.'RE CODE, C.AP ZS

llcletc "on q runmon or
uronant issued by a courP
For the section to read:

AJudge of the High Court or a

magistrate who acquits or

discharges a persou accused of

an offence may,if the
pro secution for the ofience

utas origbtally instituted on
the applicction da priuate
prosasutor, order the private

prosecutor to pay to the accused

such rcasonable costs as the

judge or magistrate may deem

fit:

Criminal proceedings

under the Constitutional

dispensation are instituted

bywayof filing a charye

sheet before court. Hence,

tle section needs to be

aligned to the Constitution.

Clause 5z amending Section t7r

z. Section r7r of the principal

Act is amended- (a) in

subsection (r), Ajudge of the

High Court or a magistrate who

acquits or discharges a person

accused ofan offence may, ifthe
prosecution for the offence was

originally instituted on a

summons or warrant issued by

a court on the application of a

private prosecutor, order the

prinate prosecutor to pay to the

accused suctr reasonable costs

as the judge or magistrate may

deem fit:

Sectiou r7r

Ajudge of the Hrgh Court or

a magistrate of a subordinate

court ofthe first or second

class who acquits or

disctrarges a person accused

of an offeuce may, if the

prosecution for the offeuce

was originally instituted on a

summons or warrant issued

by a court on the application

ofa private prosecutor, order

the private prosecutor to pay

to the accused such

reasonable costs as thejudge

s1 6agistrate may deem fit:
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Provided that- (i) the costs shall

Dot exced twenty thousand

shillings in the High Court or

ten thousand s[iltings in the

case of an acquittd or discharye

by a magistrate's coun;

Provided that- (i) the costs

shall not exceed tl renty

thousand shillings in the

High Court or ten thousand

shillings in the case of an

acquittal or discharge by a

subordinate court;

Second proposal to enhance

Ore arnountfrom IGh. eo,

ooo to So, ooo o,nd.from to,
ooo to zo, ooo respecthtely

Provided that- (i) the costs shall

not exceed.,/[ftgl thousand

shillings in the High Court or

aDenry thousand shillings in

the ca"e of an acquittd or

discharye by a magistrate's

couru

Enhancing the amount

from twenty thousand to

6fty thousand and from ten

thousand to twenty

thousand faaors in the

expenses incurrrd by the

accused person in

attending to t}le

prosecution and the cost of

inflation.

Section e6S (S)

Ifa subordinate court acting

under subsection (r)

considers that a finding,

sentence or order of the

court of lower class is illegal

Clause ZS(z) that seela to

amend section 363

(z) If a presiding magistrate or

head of the court sfotrbn acting

under subsection (t) considers

that a finding, sentence or order

Remove the word presiding in

"presiding magistrate" and. head

of station for the section to read

as follows:

In practice, any magistrate can

refer a matter to the High Court

for revision.
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of the magistate's court is

illegnl or improper, or that the

pmceedingr wae irregultr, it
shall forwad the reoard with ig
rcmar}s thereon to the Hig!
Court

undcr subsection (t)
r'o,lsidcrs thot o.,1Ending,

$sllcncc ororderqfthe
magistrate's oourt fs illegal
orimproper, or thatthe
pro crcding s w er e irr e g ulan,

it sholl.foruod the record
urith its remanks thereon to

the llighCourt

lfa octingor improper, or tlat the

proceedings were irregular, it

shall forward the record with

its remarks thereon to the

High C.ourt.

E*ibits are forfeited to the

State and uot to the

Judiciary' (Separatioc of

Powers)

Disposal of exhibits by

Judicial ofEcers may create

a conflict of interest where

the judiciary has

adjudicated a matter and

given an order offorfeiture.

Clause 8o that seeks to amend

section 3898

lte principal Act is amended by

inserting the following new

sections immediately aft er

section g89A

Inser{ion of new eection
g89B in Cap. ZS Disposal of
for{eited goodr.

Delete "ChielRegistrcr" and

substitute with the Stote for the

section to read as follows:

'Wherr:, on tbe order of a

court, goo& and other
forms of properqy are to be

for{eited to the State, such

goods and property shall be

disposed of by the Stote in

No provision, new insertiou

proposed

3
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Where, on the order of a court,

goods and other forms of
property are to be forfeited to

tle State, such goods and

property shall be disposed ofby

the Chief Registrar in

accordancewith Part XIV of the

Public Procurement and Asset

DisposalAa.

accordance with Part XIV of
the Public Procurement and

Asset Disposal Act.

A separation of functions

is necessary for objectivity

to be maintained.

Various statutes vest

powers ofdisposal of

forfeited exhibits to

different agencies.

No provision, new insertion

proposed

Clause 8o which seeks to amend

Section 389C.

Unless forfeited, dl exhibits

produced in court shall remain

the propertv oftheir proprietors

and shall, upon proofofsudr

proprietorship, be released to

them afterjudgment unless an

appeal has been preferred in

We propose to delete the
proviso prouided that in

appropiate cases, nothing shall

preuent a courttrom ordering

the release ofsucfr exhibits to

their proprietors at any other

stage of the tn'ol ond insert a
new proviso as follows:

The proviso is likely to be abused

or to interfere with the trial and

the administration ofjustice in
serious c^ses when exhibits are

released before being produced.
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whicb case they shall be

released after the determination

of the appcul (,r wherc no

appeal brs been filed upon

ogiry of the time allowed for
fi ling the appeal prouided that

in appropriate cases, nothing

shall prevmt a court from
ordeing the release of sueh

slribits to their proprietors at

any stage ofthe trial.

prouided that in coses whert
the g oods we pefir,hable in
natnre or in do.nger of
b*&rg destr^oycd, or
di:minirhing htuolue,
nothing shall preuent a court

trom ordering the release of
suclr exlrrDits to their proprietors

at any stage of the trial.

We also propose tte
indusion of a proviso on
illegal goods as followe:
b) IIIegaI erhibite inctruding
con tr.aband ond

rsrucaus lorrrcil goods, once
poducrl, o, exhibits shall
notberettrtedto the
proprietor, whether or not
they hane been convicted. oJ

uty ofiene.
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Cl"*qg which ccksto amend

Soctiou 16z

16z. (t) This sectiou shall apply

where, in the course of criminal

prMings against an accused

person, a question arises, at the

instance ofthe defense, the

prosecution, the court or any

other person, as to whether or

not the accused penion is fit to

be tried.

(e) Ari accu.red pcrson rhall
be deemed to be unfit to be

fied if such person is

unable, by reason of mental
illness, to understand the
nature or course ofthe

lYe proposr tlmt;

Section 16z (rXzXS) as in the

principal Act be maintained as is.

Sectiou t5z (+) and (S) in the

principal Act be deleted.

Subsection r and z of the

proposed provision in the bill

may be retained.

deletion of Sections t6z(+) and

(5) for reasons tlat they were

declared unconstitutional, null

and void by Mrima J. in Kimaru &

t7Othersu Attorney General &

Another.

Section 16z (r), (z) and(S)

in the principal Act

adequately addresses legal

issues of suspects wit}
mental itlness.

16z. Inquiry by court as to

soundness of mind of

accusd

(r) *'When in tle course of a

trial or committal

proceedings the court has

rqraon to believe that the

accused is of unsound mind

and consequently incapable

of making his defense, it
shall inquire into the fact of

unsoundness.

(z) If the court is of the

opinion that the accused is of

unsound mind and

consequently incapable of
7
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making his defense, it shall

postpone further

proceedings in the case. '*
Powers delegated to the

Cabinet Secretary and to the

Principal Secretary of the

Ministry for the time being

responsible for prisons, by

L.N. szglrg6g.

(g) If the case is one in which

bail may be taken, the court

may release the accused

person on sufficient secudty

being given that he will be

properly taken care of and

prevented from doing injury

to himself or to any other

person, and frlr his

appearance before the court

proceedings so as to- (a)

plead to the charge; (b)

instruct a legal

representative; (c) make a
proper defense; or (d)

understand the evidenee.

G) Where an accused person is

before court being tried or is to

be tried, auy question as to

whether or not such person is fit
to be tried shall be determined

by the court.

(4) For the purposes of

determining rthether or not to

exercise a power under

subsection (3), the court- (a) for
that purpce, may commit an
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or such officer as the court

may appoint iu that behdf.

(+) If the case is one in which

bail may not be takeu, or if
sufficient security is not

given, the court shall onder

that the accused be detained

in safe custody in such place

and manner as it may think

fit, and shall transmit the

court record or a certified

copy thereof to the Cabinet

Secretary for consideration

by the President.

(S) Upon consideration of

the record the President may

sc,cu!€d petsolr to a mental

health faciliry'* for a lrriod of not

more than fourteen dayrs; O)
shall direct that the accused

person concerned be examined

by a qualified mental health

practitioner in the mental

health facility.

G) Within the period of

committal authorized by the

court undersubsection (q), the

medical officer in charge of the

mental bealth facilig' shall

report to the court on whether,

in his or her opinion, the

accused persou committed

under subsection (4)(a), is a

person with mental illness and

is in need of inpatient care or

rr.tcOVlSiorti IN
STATUTE

PROYISION t; T,.t5IJIJ.I, ! ODPP'S PROPOSED

AMENDMENT

JUSTIFICdTION
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by order under his hand

addressed to the court direct

that the accused be detained

in a meutal hospital or other

suitable place ofcustody, and

the court shall issue a

warrant in accordance with

that order; and the warrant

shall be sufficient authority

for the detention of the

accused until the President

makes a further order in the

matter or until the court

which found him incapable

of making his defense orders

him to be brought before it
again in the manner

provided by sections r53 and

164.

outpatient care or treatmeut in

a mental health facility.

(6) Where the court determine

tlat an accused person is unfit

to be tried that court shall

adiourn the proceedings until

further order. and may- (a) if
the court is satisfied, having

considered the evidence of a

medical officer adduced

pursuant to subsection (S) and

any other erridence before it,

that the accused person is a

person with mental illness and

is in need of inpatient treatment

in a mculal health facilitl',

commit the accuscd peiscn to a

specified rnental hedth facility;

O) if the court is satisfied,

10
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attendance before court or such

other of6cer as thc .'ourt mal

appoint in that behalf; or (c)

where the court determines that

the accused person is fit to be

tried, the proceedings shall

continue.

(7) Where, ou the trial of an

accused person, a question

arises as to whether or not the

person is 6t to be tried an<i the

court, after hearing the

prosecution, considers it is

expedient and in the interests of

the accused so to do, the court

may defer consideration of the

question until any time before

opening the case for the defense

and if, before the question falls

Delete entire subsection 7

Section 7 as proposed

would be unconstitutional

in so far as the trial
proo-etls with an accused

person who does not

compreheud the

12
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returns a verdict in favor of the

accused person or finds the

accused person not guilty, as the

case may be, on tbe count or

each of the counts on whicb the

accused is being tried, tbe

question shall not be

determined and the person shall

be acguitted.

(8) Upon a determination

having been made by the court

that an accused person is unfit
to be tried. the corrrt may.

on appliurtion to it in that
behalf, allow evidencc to be

adduced before it as to
whether or not the accuaed

person did the act alleged

and if the court is satisfied

that there is a rcasonable

proceedings. There can not

be any orpedient

orplanation to circumvent

a Constitutional procedure.

13
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(o

(ro) A person rvto contravenes

the provisions ofsubsectiou (9)

shall be guilty ofan offence and

shall be liable, on conviction, to

a fine not o<ceeding one

hundred ttrousand shillings or

to imprisonment for a terrn not

exceeding twelve months or to

both.

Delete entire sub section

lo

fire Criminal Procedure

Code being a procedural

stafu te cannot prescribe

offences.

a
15
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165. Defense of lunacy

adduced at trial

(r) Where an act or omission

is charyed against a person

as an offence, and it is given

in evidence on the trial of
that person for that offence

tlat he was insane so as not

to be responsible for his acts

or omissions at the time

when the act was done or the

omission made, then if it

appears to the court before

which the person is tried that

he did the act or made the

omission charged but was

insane at the time he did or

made it, the court shall make

a special finding to the effect

that the accusd was guilty of

Section So (Amendment of 166)

The principal Act is amended by

repealing section 166 and

substituting therefor the

following new section

Special finding of not guilty.

166. (t) Where an accusd

person is tried for an offence

and the corrrt finds that the

accused person committed the

offence or nrade the omission

alleged against him or her and,

having heard evidenre relating

to the mental condition of thc

accused person, finds that- (a)

the accused person was a

persc,n with meutal illness at

the time; and O) the mental

The DPP proposes that this

section outlines the procedure in

handling an accused person with

mental illness in the following

r. An inquiryshouldbedone

by court that includes

calling the evidence of a

doctor and other

witnesscs, who will be

taken through a trial

within a trial to establish

whether the finding of

insanity by the medical

officer is legitimate.

2. The prosecutor and

defense must be given an

opportunity to participate

in the inquiry.

manner:

- The procedure outlined in the

DPP's proposal addresses the

issue of the mental capacity of the

accused person.

-Both the prosecution and the

defense have an opportunity to

satis$ themselves as to the

legitimacy of the finding that the

accused person is not fit to stand

tdal.

-Ihe proposal gives suggestions

on how to handle an accused

person who is unlikely to get

better and stand trial as well as

one who will recover and can be

tried.

16
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-The DPP proposes where the

accu^sed person can be placed or

accommodated in accordance

with the right to dignity and

security of the persou.

-The Mental HedthAct, Cap zqg

Section zD (rXd), (e) and (0

proposes provisiou of resources,

faeilities, serritr* and persoonel

to cater to persons with mental

ilhsss. We propose that steps are

tal<eu to operationalize mental

facilities under the mental act

with special fafities to cater for

the said persons.

- This proposal cures the issue of

disposal of accused persons

adjudged guilty but insane, who

cannot continue being imprisoned

g. In tbe event that the

suspect is found to be

incapable of standing uial

by virtue of his meutal

illness, the court shsll

make that finding and will

revert tle matter back to

the DPP rvho will tben

Bve directions on the

prosecution of the case.

q. A socid inquiry report

shall be prepared to guide

the DPP on the modes of

disposal ofthe case.

5. Where it is established,

the suspect suffers from

an incurable or

degenerative mental

illness, the DPP shall

make an application in to

the act or omission charged

but was insane when he did

the act or made the omission.

(z) When a specialfinding is

so made, the court shall

report the case for the order

ofthe President, and shall

meanwhile order the accused

accused person ouSht not to be

hdd responsible for the act or

omission alleged by reason of

the fact that the accused- (i) did

not know the nature or

consequences ofthe act or

omission; (ii) did not know that

what the accused per son was

doing wa^s wrong; or (iii)was

unable to refrain committing

omission, from the act or the

court shall return a special

finding to the effect that the

accused persou is not suilw bv

reason of inability to

understand the nature or

conseouences ofhis or her asts

or omissions.

was

't7
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to be kept in custodv in such

place and in such manner as

the court shall direct.

(S) The President may order

the person to be detained in

a mental hospital, prison or

other suitable place of safe

custody.

(+) The officer in charge ofa

mental hospital, prison or

(:) The srurt shall commii a

person to a specified mental

health facility for a period of not

more than fourteen &ys and

direct that during zuch period

the person be o<aminedbythe

medical officer in charge of the

mental health facility.

(S) The court may, on

application, after eonsultation

with the medical officer in

charge of the mental health

facility, extend the period of

committal under subsection (z),

but the period or the aggregate

of the periods for which an

accused person may be

committed shall not exceed six

months.

the court for the suspect

be discharged.

5. In the event that the

accused person makes a

necovery and is capable of

standing trial, the DPP

may consider the interests

of the victim, the interests

of the Community and the

public interest in

cleternrining whether or

not to proceed with the

pmsecution.

7. The social inquiry report

should also inform on

whether the accused has

family or welfare support

for appropriate placement

and follow up.

8. In the event that the

suspect has no family,

in the mental hospital forensic

wings.

z. For Outpatient Patients;

Establish whether the family is

willing to take them in which can

be done through probation

reports.

3. Introduce the term State

patient, which refers to a legal and

medical tcrm for a pcr..son

restricted in a secure psychiatric

facility by a court order because

they have a mental illness and

cannot stand trial or were not

found criminally liable for an

offence).

18
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other place in which a persrou

is detained by an order ofthe

President under subsection

$) shall make a report in

uriting to the Cabinet

Secretary for the

consideration ofthe

President in respect ofthe

condition, history and

circunstances of the person

so detained, at the expiration

ofa period ofthree years

from the date of the

Prcsident's order and

thereafter at t}e expiratiou of

eadr period of two years

from the date of the last

report.

(+) Mthin the period of

committal authorized by the

court under subsection (e), the

medical officer in cbarge of the

mental health facility shall

report to the court on whether,

in his or her opinion, the

aocused person com nitted

under suhsection (z) hss rnental

illness and is in need of

inpatient care or featrnent in a

mental health facility.

social or welfare support,

the DPP shall make an

application to the Court

for tJre court to declare

the accused a state patient

and proceed to give

appropriate placement

orders in consideration of

the accused persons right

to inherent dignity and

security ofhis person.

9
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person has been detained by

order ofthe President under

subsection G), make a

special report to the Cabinet

Sec.retary for ransmission to

the President, on the

condition, history aud

circumstances of the person

so detained, and the

Presideut, on consideration

of the report, may order that

the person be discharged or

otherwise dealt with, subject

to such conditions as to his

remaining under zupervision

in any place or by any

person, and to such other

conditions for ensuriug t}e
safety and welfare of the

percon in respect of whom

the order is made and of the

21
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public, as the President

thinks fit.

(Z) The President may at any

time order that a person

detained by order of tle
President under subsection

(g) be transferred from a

mental hospital to a prison

or from a mental hospital, or

from any place in which he is

detained or remains under

srrpenision to eithcr a prirrrr

or a mental hospital.

Section r63(z) To retain the DPP's powers on

decision regarding whether the

proceedings against someone

continues or otherwise.

The DPP informs whether the

proceedings against someone

continues or otherwise as per

Article r57 of the constitution.

Clause 8g that seeks to amend

section 395 (2)

Delete

22
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Recommendations
For this s€ction to conform wi

Article So (2) (0 to allow the

prosecution and court to Proceed

in absentia where the accused

persons make it difficult to

proceed trial by virtue of their

ddiberate absence.

This balauces the rights of the

victim to have a fair heariug as

well.

Refer to the case of R vTetero

(Criminal Case uo. zof.zotT

lzozgl

th

2o5. Non-apPearance of Parties

after a{iourament

(D If, at the time or Place to which

tle hearing or further hearing is

adjourned, tbe accus€d person does

not appear before the court which

made the order of adjournment, the

court Eay proceed witb the hearing

or ftrrther he.sring a.s if the accused

ricrs l)r.lieirt. anC if thc

complaloant does not aPPear the

court may dismiss the drarye with

or without costs.

To delete the words 'unless theNew amendment to Section

206 (1) accused p erson is dnrg ed with

felony, for tle section to read as

follows:

zo5. Non-appearance of

parties aft er adjournment

(r) If, at the time or place to

whidr the hearing or furtber

hearing is adjourned, the

accused percon does not

appear before the court

which made the order of

aCjounroent, the court may,

unless the accused person is

charged witl felony, proceed

with the hearing or further

hearing as if the accused

were present, and if the

complainant does not apPear

the court may dismiss the

charge with or without costs.

g7O. Rules under this

sub-Part the

23
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None Delete Minister under the principal

Act to be substituted with the

Judiciary and ODPP

Attorney{eneral may make

rules for the better carrying

into effect the provisions of

this Part and such rules shall

apply mutatis mutandis to

prosecutions conducted

under section 88 of the Ac,t-

Newfunendmettp

bythe ODPP- replace the

Attorney General with the

Director of Public

Prosecutions

roposed The Director of Public Prosecutions

may make rules for the better

carrying into effect the provisions of

this Part and such rules shall apply

mutatis mutandis to prosecutions

conducted under section 88 ofthe

Act.

It is only the DPP who has the

mandate to operationalize Section

r3ZO of the CP and not theAG

who has no mandate in criminal

matters.

Section 386(t) None Delete Minister under the principd

Act to be substituted with the

officers of the Independent Policing

Oversight Authorig

IPOA is mandated to conduct

investigations of death currring
at police stations under undear

circumstances.

It is the Judiciary and the ODPP

mandated to make rules regarding

criminal pmcedure

24
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