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CHAIRPERSON'S FOREWORD

The Assentbly and Denronstration Bill, sos.l, sponsoled by Ilon, Geoflrey Kiringa lluktr. lV{l) u'as

read a First -lime on irl' August, 9o2.I and cor.nrDitterl to thc Departntental Comttlittt't' olt

Administration and Internal Seculity {br consideration and reporting to the llouse, pursuant to

Standing Order 127(l).

-fhe principal ob.ject of the Bill is to provide a legal framervork Iirr the regulation of asscnlblics.

{emonstrations, picketing and petitions. It seeks to give cllbct to Articlc 9? of'the Constittrtion

which provides lbr the right to assembly, dc'monstt'ation, picketing and petitiotl.

pur.suant to Article t t8(l) (b) ofthe Constitution and Standing Orders t2?(s), advertisemcnts fbr

request for submission of memoranda u'ere placed in the Daily Nation and thc Stantlard newspapers

on tgrl Augusr, 2o2+ inviting interested nrenrbers of the ptrblic to sttbtnit vieu's on thc Bill. 'l'hc

Committee receivetl submissions from government agencies, civil society organizations alrd

members olthe public. All the srrbnrissions wcre considered by the Clonrnrittee and are annexctl to

the report.

'fhe Cornrlittce, having considered the Asscnrbly and Dcmonstration Bill, 2or't sllonsorctl by tltc

Hon. Geoffrey Kiringa Ruku, MP clause by clause and taking into consiclet'ation vicrvs and

recommendations ofthe stakeholders pursuant to Standing Order 127(5A), nratlc obset'vations anr.l

recommendations contained in l)art Fortr and Part Five of this rcport.

Acknowledgement

'l'he Comnrittee is thankfirl to the Office ol'the Speaker and the Clerk olthe National Asscnrbly ltrr

the logistical and technical supp<lrt accorded to it during its sittings

On behalf of the Committee, and pursuant to Standing Order tZi('l), it is my pleasant duty to tablc

the Report of the Departmental Committee on Administration and Intcrnal SecLrrity on its

consideration of the Assembly and Denronstration Bill, 2o2! sponsored by the llon. Geolii ey

Kiringa Ruku, MP.

HON. GABRIEL TONGOYO' CBS' MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON ADMINISTRATION & INTERNAL SECURITY
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PART I

I.O PREFACE

t, I Mandate of the Committee

t. The Departmental Corrrmittee on Administration and Intelnal Security is constituted

I)ru.suant to the National Asscmbly Standing Order ,16(l) which mandates l)epartmental

Conrmittees to-

a. inoestigate, inquire intn, and reporl on all matkrs relating to the matdal4 maiwgmte t,

actiuities, administratiott, operatiots and. estimates o! the assigned Mhtislries and dEartments;

b. shdl tlre prolydrnme and poliq obiectioes of Minislries and departme s atul the ffictiaeness
r{ the intplana atiort;

(ba) ot a quarterly basis, monitor and report ot lhe implementation oJthe national budget itt

respect oJ its natdale;

c. study and retsinu all bgislation reJen'ed to i4

d. study, assess atd analltze the relatiae success of the Ministries and deparlnenLs by the rerults

obtatned as comlttred tt'rth lheir slatcd objecttaes;

e. i l)esttgotc and inquire into all malters relating to the assigned Mittistries and departmcnts as

thry may, deem ecessdry, and as may be referred to lhetn b1 the Howe;

I. uet atd report on dl! appoi lnnts uhere the Constihttion or afly lazn rcquires the National

Assemb$ to approu, enePl those undn Standing Order 2o4 (Comnittee on lppointmcnts);

(-[a) erunine h'ealtes, a71'e no s and conatttions;

g. muke reporls utd recommentlatiorts to the lTouse as ofien as 1>ossible, inchtding recommmdation

o! lro po s ed legis la ti o n;

h. consider reports o/ Commissiou and Inde1endent Ofices rubmitted to th.e [Iouse pursuanl to

the lrovisions ofArticb 9r)4 ofthe Cottstitntiou and

i. etomiu an1'questions raised by Members on a matler uithin its ntatdale.

t.* Subjects of the Committec

2 In executing its mandate, the Committee is ntandated to consider the following subjects:

a. I.lomc'afthirs, internal security - inclLrding police services and coast guard services;

b. Public adnrinistration: and

c. Imrnigration and citizenship.
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l.t Committee MembershiP

The Committee comprises of the following Members, -I

Hon, Gabriel Tongoyo, CBS, MP
Chairperson

Narok West Constituency

Hon. Col. (Rtd.) Dido Rasso, MBS' MP
Vice Chairperson
Saku Constituency

Hon. Kaluma Peter, CBS' MP
I-Ioma Bay Constituency

Hon. Aduma Owuor, MP
Nyakach Constituency

Hon. Fred C. Kapondi, MP
Elgon Constituency

Hon. Liza Chephorir Chelule, MP
Nakuru County

Hon, Sarah Paulata Korere, MP
Laikipia North ConstituencY

Hon. Oku Kaunya, MP
Teso North Constituency

Hon, Mburu Kahangara, MP
Lari Constituency

Hon. (Dr.) Peter F. Masara, MP
Suna West ConstituencY

Hon.(Prof) Protus E. Akujah, MP
Loima Constituency

Hon. Rozaah Akinyi Buyu, MP
Kisumu West ConstituencY

Hon. Caroline Ng'elechi' MP
Elgeyo-Maraku'et County

Hon. Francis Sigei' EBS, MP
Sotik Constituency

Hon, Hussein Weytan' MP
Mandera East ConstituencY,
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1.4 Committce Secretariat
+. The Committee Secretariat consists of the following:

Mr. John Mugoma
llead ofSecretariat

Ms. Grace Wahu
Clerk Assistant II

Mr. Edison Odhiambo
I.'iscal Analyst I

Ms. Dclvin Onyancha
Research Officer II

Ms. Judith Kanyoko
legal Counsel II

Mr. Rodgers Kilungya
Arrdio OIIicer

Mr. Gideon Kipkogei
Clerk Assistant II

Ms. Clarah Kimeli
l'rincipal I.rgal Counsel II

Mr. Benson Kimanzi
Serjeant at Arms

Ms. Ivy Maritim
Media Relations Olficer III
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PART II

9.o THE ASSEMBLY AND DEMONSTRATION BILL, zO9+

e. t Analysis of the Bill

5. -fhe following is the analysis of the Bill: -
6. CLAUSE r of the Bill provides for the short title.

7. CLAUSE, of the Ilill provides ftrr interpretation which provides fbr thc dclinition ol'tcrtrts

tused in the Bill incltrding asserrbly, convenor, demonstration, nrarshal, organizer, prrblic

gathering, riot damage, public place and regLrlating of}iccr.

8. CLAUSE s ol'the Bill pror.ides {br the objects and purposes of'the Bill $hich are to-

(a) recognise the right of'peacefirl assembly and demonsn ation;

(b) ensure, so fhr as it is appropriate to do so, that persons n:ay exet'cise the right to

participatc in assemblios and demonstrations:

(c) ensure that the exercise ol'tht'right to palticipatc in asscntblies and dcntonstrat it>tts

is subject only to sLrch restrictions as are neccssary and reasonablc'in a detnocratic

society in the interests oF-
(i) public safbty;

(ii) public order; and

(iii) the protection ol'the rights and fiecdonls ol'othcr persotts'

(d) ensure that the right ol persons to participate in assomblies and denrottstrations trlay

be exercisctl without paynrent of a t'ee, charge or othcr amount for a license, pcrlrrit

o)' othel authorization.

e. CLAUSE.I provides lbr the application of the Act. It provides that the Act is to appll to all

rnernbers of the public, and shall cousider the right ol'menlbers ol'the public to enioy thc

natural environnrent and carry on bLtsiness.

lo. CLAUSE 5 ol'the Bill exempts the Act from thc comnron law' of'trespass- lt provitles that

the r\ct does not aflbct the common larv ol'trespass inclrrding the right to requcst a tl'cspasscl'

to vacate the land and the right to remove the trespasset' fr<lm the land'

I t. CLAUSE 6 ol' the Bill provides lbr the limitation of the right to peacctirl assembly and

clemonstration provided fbr under Article 37. It provides li)r'the nanner oflinritation of tlrc

right. It provides that the right nlay not be exercised wherc an assentbly or dcmonstratiott

rnay allbct public sal'ety, public order and the protection ol'the rights and fi'eedoms ol'othet'

persons.
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ls. CLAUSE ? of'the Bill provides lbr application to hold assernbly or denxrnstration. It
prohibits a pel-son fi.orn holding an assembly or dcnronstration except in accordance with

the provisions ofclarrsc;. It lirrther requires a pelson intending to convene an assembly or

tlemonstration to notily the rcgtrlating oflicer ofsLrch intent at least three days but not more

than lirurteen clays betbre the proposed date o{'the assembly or demonstration. A notice by

a pet.son intentling to convcne an asscnrbly is to bc in the lbrur prcscribed in the regrrlations

arrd to specily-
(a) the firll narnes and physical address ol'the organiser of'the proposed assembly or

demonstration;
(b) thc firll nantes and physical adtlresses ofthc nrarshals appointed by the convenor, i('

anyt

(c) the proposctl date olthe assenrbly or denronstration and the time thereofrvhich shall

be between six o'clock in the ntorning and six o'clock in the alternoon;

(d) the proposed site ofthe assembly or demonstration or the proposed rottte in the case

ofa public procession.

r.r. 'l'|c llill firrther retluires the regulating ollicer to notify the ot'ganiz-er where it is notpossible

to hokl the pr.opost'd assernbly ol dernonstration becarrse a notice o['another assembly or

dcnronstration on thc datc, at thc tinle, and at thc. r'enue proposed has ah'eady been received

by thc r.egulating oflicer. The notification by the regulating ollicer to the organizer is to be

in rvriting and is to be delivered to the organiser at thc specificd physical address. Where

thc r.cgLrlating ofliccr notilies the organiser ol'an assenrbly or detnonstration that it is not

possiblc to holtl thc proposed asscnbly or denronstration, such assembly or demonstration

shall not be held on thc date, at th('tinle and venrre proposed, lrtrt may be held on sLtch futttre

datc as thc orgattiscr nray subsetlttently notify,

r.r. -I'his 
claLrse further reqtriles the organiser of'an assembly or demonstration or his authorised

agent to be present throughout the assembly or demonstration and to assist the police in the

rrraintenance ol'peace and order at the assenrbly or demonstration. The Bill proposed to

pernrit the regulating oflicer or any police ollicer ofor above the rank ol'inspector to stop or

prt:r'cnt thc holding of-

(a) any assenrbly or demonstration held contrary to the Provisions ofclatrse 7;

(b) any assembly or demonstration which, having rcgard to the rights and interests of
the Jrersons palticipating in such assen:bly or demonstration, there is clear' present

or irnminent danger ol'a breach ofthe peacc ol'ptrblic order,

15. For tht, above rcasons, the rcgrrlating ollicer or any police ollicel ol'or above thc'rank of
inspcctor nray givt' ()r isstrc such ortlers, including ortlers fbr the dispersal of'the assembly

or dL-nronstration as at'e reasonable in the circLrmstances, having regard to the rights and

Ii.eedonrs of thc persons in respect of whom sLtch orders are issued and the rights and

fi't cdoms of othcrs.
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ro. -fhe llill I'urther creates the oflbncc ol'relirsing to obcy and ordct' firr dispersal. It also creates

the ol1'cnce oftaking part in an unlau l'rrl assemtrly rrndct Chaptcr IX ol'the l)enal (lodc' rvhich

inclucles holding, convening or organising or being concerned in the holding, or coltvcning

or organising of any sLrch assembly or denrorlstration. The penalty fbr the oflcncc is

imprisontuent fbr on<' year.

ri. -fhe Bill also perntits the organiscr of'an asscn:bly or denronstration to I'c(ltlcst the

regulating olficcr that the police be present at srtch assentllly or dellronstration to cnstlrc thc

maintenance ofpeace antl order. Such a request shall be in writing and shall be delirtled trr

the regulating oflicer at least thrce days befbre thc proposed tlatc ol'the asst'ntllly or

demonstration. lt iurther requires a regulating o{Iicer to keep a ptrl)lic t'egistel' of all noticcs

received and permits any person to inspect the registcl'during n'orking hours'

18. CLAUSE 8 of the Bill provides fbr conditions lbr the conduct ol'asst'mbly or demonstration.

It pernrits the regtrlating ollicer to specily conditions lbr tlte holtling ol'an asscnrbly or'

demonstration in a written notice.'l'he cotrditions shall relate to-

(a) a matter concerning public sali:ty, the nraintcnance ol'ptrtrlic ortler; or the prot('ctiort

ol the rights attd flrtdotrts ol pcrsons:

(b) thc payntent ol'the costs ol'cleaning up which rnay arise otrt ol'the holding ol'the

assetubly or dcnxrnstt ation:

(c) the recognition ofany inhcrent c'nr.ironnren tal or ctrlttrral sensitivity of'thc place ol
assembly or denronstration; and

(d) the application to thc placc of' assenrbly or dcrnotrstration of' aItl' l'csotlrcc

management practice of a delicate nature.

r9. CLAUSE s ofthc Bill provides lbr the application to set aside or vary conditions. lt pernrits

the convenor to apply to the High Court to set aside or vary a condition or plohibition where

one is inrposed.The judge may reflsc or grant the application. sLrch an application is to bc

filed within three days after receipt ofthc noticc ol'inrposition o['a condition or prohibition.

A condition or prohibition untler this claLrse is to rt'lttain in florce trntil it is set asitlt'ot'r'aried

by the Fligh court. \trv'here the IIigh court upholds the condition or prohibition. thc

regrrlating oflicer shall l>ar the place of the assentbly or demonstt'ation and keep it closetl or

inaccessible to the public for suclt timc'as may llc Ilccessary to pl'cvent the assetnbly or

demonstration fiom taking Place.

90. CLAUSE lO pr<x'ides for the conduct of assembly or demonstration. It requircs a collvcllcr

to appoint such a nLlnbcr of'nrarshals rnentionr(l in thc notice to control tlre pat ticipants irl

the assembly or demonstration and to take necessary steps to ensure that the assentbly or

demonstration at all times proceeds peacefirlly. A conl'ener is to ensLtre that the nlarshals

and participants in the assembly or demonstration arc informed tinleoLrsly ofthc conditions

ofholding the asscmbly or demonstration, and requires that an asscmbly or denronstlation
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proceeds and takcs place at the locality and in the ntanner and during the times specified rn

the notice

CLAUSE t t olthc Ilill Provides firr prohibitions during an assenrbly or demonstration. It
prohibits the fbllou ing actiolts tltrring an asst'nrtrly or denronstt ationI

(a) by way ofa banner, placard, spcech or singing or in any other manner incite hatred

of other persons or any group of'persons on account of differences in culture, race,

sex, Iangtrage or religion;

(b) performing any act or uttering any u.ords that are calculated or likely to cause or

encortragc violcttce against any pcrson or grottp of'persons;

(c) ucaring a disgrrist, or rnask rrr any other apparc'l or itern which obscures his lhce or'

prelents his iden tilicatiolr:
(d) u.ear.ing any fbrm of apparel that r.esemhles any of'the uniforms worn by security

forces including the police and Kenya Delence Force; or

(e) p6ssessing any oflbrrsive \r'capon, otherrvise than in pursttance oflarvfirl authority.

ee. CLAUSE lq olthe Ilill pror.ides lbr liability fbl damage. Where dtrring the carrying on of'

an asscmbly or tlcnronstration, damage to property occul's as a result of an assembly or

dernonstration, the Bill proposes that cvel'y organization and every person participating in

the assernbly or demonstration isjointly and scverally liable lor such damage. It is adelence

to a claim ifsuch a persotl or organisation provcs

(a) that hc or it did not pcrmit or connive at tho act or omission which cattsed the damage

in q ttestion;

(b) that the act or omission in question did not t'all u,ithin the scope olthe objectives of

the assenrbly or demonstration in question and lvas not reasonably foreseeable; or

(c) that he or it took all reasonable stcps within his or its power to prevent the act or

omission in q Ltestion:

ss. l,rovided that nl.oof'that hc t>r it fbrbadc an act ol thc kind in question shall not by itsel{'be

rcgarded as sutlicicnt prool'that he or it took all rcasonable steps to prevent the act in
q Lrestion.

,^r. CLAUSE l S pr.ovides lbr thc powers of the police during assembly or demonstration. lt
provides that during thc conduct ofan assenrbly or demonstration, the police shall have the

powcr t(}-

(a) prevent the participants from proceeding to a different place or liom deviating from

the rolte specitied in the relcvant notice or fiom disobeying any specilied condition;

(b) rcstlict thc gathering to a place ol guide the participants along a route to ensure

(i) that vehictrlar or pedestt'ian traflic is not iDterfered with;
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(ii) an appropriate tlistance bt'tween participants in thc asscmbly attd rival

assemblies;

(iii)access to property and lvorkplaces;

(iv)the prevention ofinjtrry to persons or danrage to pl'operty;

(c) order any participant intcrl'ering or attempting to intcrfcre r,r'ith an assentbly or

demonstration to ceas(' and to remain at a distance fronr stlch assenrbly or

demonstration;
take such steps as ma)'bc necessary to protect lrcrsons and propeI'ty, \r'hethe l' ol' not

they are participants in the asscmbly ot' domonstration.

,5. CLAUSE t+ provides for ollences and pcnalties. It lists thc (bllowing ofihnces-

(a) convening a prrblic asscnrbly u'ith no or adeqttate ttotice;

(b) knolvingly contravening ol' lhiling to cornply u ith thc notice of'a contlitiotr to rt hit:lt

an assembly or demonstration is strllject to;

(c) hindering, interfering with, obstrtrcting or resisting a police ollicer, convener,

marshal or any other person in the exercise of his pou'ers or the perlorlnance of his

duties under the Act; or
(cl) being in possession of a weapon or any object unlarvfirlly dttring an assenlbly or

denonstration.

96. On conviction lbr thc above oll'cnccs, thc llill proposcs a pcnalty ol'a fine not excecding one

hundred thoLrsand shillings or imprisonnrent fbr a period not exceeding one year', or to both.

CLAUSE t5 ofthc Bill provides for the making ofregulations. It proposes to give the Cabinct

Secretary power to make regulations lbl the better carrying into eflbct to its provisions. F-or

the purposes of Article 94.(6) ol the Constitution thc purJrose and ob.icctivc ol'delegation is

to enable the Cabinet Sccretary to makc regLrlations to provide fbr thc lretter carrying into

etlect of the provisions olthe Act;

gs. 'fhe Bill lirrther limits the authority ot'the Cabinet SecretalJ to ntake regulations to bring

into ellbct the provisions o1'the Bill and to fLrlfil the objectives specified under clause t5. It
sets the principles and standards applicatlle to the regulations nrade under clause l5 as those

set out in the lnterpretation and (;eneral Prol'isions Act and the StatLrtory Instrtlments Act,

2019.

CLAUSE r6 ofthe Bill provides {br the repeal ofsections s, O ofCap. 56 rvhich is thc Public99

C)rder Act
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PART III

3.O CONSIDERATION OF THE ASSEMBLY AND DEMONSTRATION BILL, 9044 BY THE

COMMITTEE

3.1 The Legal Provision on Public Participation

.9o. .,\r'ticlc t l {t ( l ) (b) ol'thc (bnstitrrtion of Kenya providc"s as fbllor, 's-

"l,arliatncr shall.fdtitildb ?ublic Purticipation and inaoluemcttt in tfu legzshliae and ttllter business

ol' I)arliameul and tls {'ommillees."

.s t. Standing Order 127(3) prt>r'ides that-

"'l-he l)efarlnental Comtnit!et lo uhtch a Iltll is cotnntilted shalllacilihte public parttcipation on the

Rill through d dPPro1rhle m.echati.snt, ircluditg-

(a) inuiting wbntissiott of' mernoranda;

(b) holditg publi hearitgs;

(e) consulting relnant slakeholders i o sector; dnd

(d) cansultirg c.r4erts on lcchnical stb.jects.

99. Standing Order l gT(.9,,\) Iitrther providcs that-

"'I-he Deltarlnuntal Commillee shol! take tulo dccott! lhe atnts und recommendations of lhc public

under parugt'afh (3) itt ils reporl to lhe I louse."

.9.9. I)rlrsuallt to the albrcrnentioned provisiorrs of the Constitution and Standing Orders, on

public palticipation, thc Cornmittce thl otrgh local daily ncwsl)apers of' lgtl' Augtlst, 2o2'r

prrtrlishcd an advcrtiscmcnt inviting the pLrblic to subntit tnernoranda on the Bill. The

advertisonrcnt is anncxcd to this r('port as Anncxurc I'

.9.1. Frtrther, l.ide a letter datetl t ttl' Irebruary, 20r5, the Committee invited relevant

stakeholders, to ntakc strbmissions on thc Uill.'fhc nleetinlT was hr:ld on t stl' I"ebruary, 2025

in Conrrnittee Iloom t s/ t0, "9"1 tloor, []unge 'l-owcr, I'arliament I]Lrildings. Stakeholder

srrlrrnissions arc artncxccl as Anncxurc'1..

s.e Submissions on the Bill

3.i.'l'he Corlnrittee t.cccivcd srrlrmissions through rvritten nremoranda and oral Presentations.
Irr addition to sLrllnrittiug u,r'ittcn nrcnxrrarrcla, tlre fbllorving stakeholdcrs also appeared

bctbre the (irmnrittcc on I s,l' I.'ctrrLrary ,2025 al lo.oo a.rr). to give thfil'oral presentation on

the Ilill:
a. thc'National I'olicc Scrvice Conrrlission (NPSC
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h. the National Policc Sclvicc (NPS)

c. the Kenya National (lontttrission on I Irrnran Ilights
d. the lndependent I'olicing Ovcrsight i\Lrthority (ll'()A)
e. Transparency International
Il Katiba Institutt:
g. \i'eCare Yorrtlt Organization
h. Nabu'ire Obara i\dvocates
i. Pr\Wi\25.1 and lJnitc'<l Disabled Persons Kcnya (tlDPK)l'olice Relbrms Working

()r'oLrp

.i. Kericho Civil Society &'funarvcza Organisation

k. Mizani :2 s,t.

L Kenya Conference ofCathtllic Ilishops

rn. Kiambu.lustice and Inltrrtnation Nctrvork (Kiiin)
n. Acccss Now and Kenya ICI'I'Action Ncnvork (KIC'l-ANet)

s6. Bgth thc u.r'ittcn mcmolanda and oral l)r'csontations containt'r.l gcnet'al cotrtnrctrts otl thc Ilill
as rvell conrnrents on individtlal clauscs ol'the llill as analysul t>elou'-

9.9 GENERAL SUBMISSIONS

3t. 'I'he Ministry of Intcrior and National Administration sLtpported tltc enactlll(:nt ol th('

Bill antl proposccl the rcpeal ol'scction ?r) of the I)enal (lode on the penalty firr trnlarvfirl

assembly and s Lrllst itt.ttio n rvith the pt,nalty under the llill. 'l'hc irlinistry supportet.l the

enactment of'the bill on thc grounds that section .5 and 6'of'thc Public Oldet'Act $'hich has

proyisions dealing with assenrblies and demonstrations is inadeqttatc. 'l'he Nlinistry

subnritted that the bill is inrpoltant bccattsc'it-
a. recol;nizes that the right to asselnbly is not al;solttte antl nray bc limitcd;

b. places the onus of'cnsrtrirrg that the asscrnbly is hekl pcaccf'ttlly on thc convctrt:r;

c. sets out thc plohibitions dtrring an asscnrbly:

tl. attaches liability lbr loss orr organisations and particil)atlts in aIr asscntbly thtts crtsrrt ing

that those who strflbr loss and damage have a recotll'sc;

e. gives the policc an activc role in thc assembly ot denronstt'ation; antl

u it satisfies the ortlcr of'thc (lourt itL Ngtuyni lttdntbus'u u lns?ector Gentral ofl)ttlice cLtninel

Secretaryfor lnttrior and lht lttottte,- Gentral (Ntirobi ltetitkn No' 269 of zotd)

ss. Fifty-members of the public suppoltt'd the enactment of'the llill on the grottntls that the

Bill-
a, enhances public safety by establishing structured guidelines to prevent disruptions and

ens ure safety;

b. ensures legal clarity by ploviding a tl'ansparent process fbt' organiz.ing dentolrstl atiotts

and protects rights and l)roperty b1,balancing d<'rnonstrators' rights rvith pLrblic and

property protection;
c. provides a structttl'ed engagcnlcnt lvith authoritics; and
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cl. strcngthens dcmocratic participation by cstablishing a strttctttred legal f'rantelvolk and

supporting efli:ctive larv enli.lrccntcnt:

F-our hundrcd and fiftccn mcmbcrs ol'tht'prrblic proposed tht'rejection olthe entire Bill

orr tlre groLrnds that it thlcatcns to ttntlcrn:itle the rights enshrined in Alticle .37 of the

Constitution.-['hey contend that tht, I]ill grants the polico cxcessive antl ttnchecked porvers

to regulate, control, and prevent public assemblies and demonstrations, criminalises

assernblic's by intposing stl'ingcnt conditions and penalties otr organizers and participants

anrl inr;:oses rrnreasonable lturdcns on ot'ganizers by lequiring thent to navigate a complex

anrl rt'strictive process belitre lrr>ldirlg arly pLrtrlic assenlbly.

Ii'rrrthcr., forty-thrce mcmbcrs of thc public proposed the re.iection or s'ithdras'al of the Bill

on thc grounis that the Bill undernrinei the right to peacelul assentbly lry intposing restrictive

,pplicaiiun retprirements, granting excessive police discretion to deny or 'sttppress plotests, and

irrlxrring severe linanciai penaliie" that deter participation. They subrnitted that the Bill

intt'rfbrei u,ith li.eedon: ofeiprcssion and privacy thereby exposing demonstrators to state and

non-statc persccrrtion. Thc1, sLrbnrittctl firrthcl that the Bill is vagtte, atttl it-s d isproportionate

r.cstr.ictigrx thil to.justily tbc linritatiorr ol rights under Articlc.97, nraking it trnconstitutional

altl rrs.iLrs tiliablc in a deixrcratic society. r\ firrther sixteen (re) members of'the ptrblic generally

proposcd the I'e.jection ol'thc [lill.

l.o. 
-l'he Indepcndent Policing Oversight Authority (IPOA) proposed the anrcndmetrt of the

lrrrblic Ordcr r\ct to align rvith (irnstitrrtit>nal ProYisiotts and internatiotlal Ilrrrnan rights

treatics ratilir:d by Kenya and intclnational bcst practiccs orr public ordcr ntanagcnlent.

lt. Salma Khamala proposed that thc llill bc rejccted in its entircty noting that the Bill

thrcatens to severely underrninc thc constittrtionally protected rights o1' Kenyans to

asscnrble and demonstratc ancl that by placing the responsibility of clcaning trp on

protestors, the llill ignorcs that police also participate in conduct that u'otrld require cleaning

r.l I).

t.2. Nclly Maina proposcrl that tlre [3ill ougllt to-
a. tlelirnit the scope of'policc powel's to avoid nrisLrse or ovetreach as has lreen seen

prevalent in the' past;

b. allorv fbr spontaneous assenrblies in rlrgent situations rvithout the stt'ict notification

lequircnrents in a bid to rcspcct -r\rticle 37 of'the Constitrttiotr;

c. rcdrrce thc bLrrtlen orr organizcls b-y linriting thcil liabilit-v lirr actions they did not

lirlcsec oL endorsc;

tl. antl ensure that restrictions arc proportiorrate to thc need to nraitrtain public safety,

rvithoLrt rrnderntining the constitr.ltional right to peacefirl assembly,

!.3. Shc notcd that the Ilill glants thc p<-rlice significant authority to irnpose conditions or even

lrrohibit asssmblies and dclnonstrations and that the requircntent f'or orp;anizers to givc
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notice to tlre police at least tht-ec days btrt no rnol'e than Ibtrrtet'n da1's lrt'fblr: thc assclnbll'

ntight hindr:r spontaneotls asscnrlllics, rvhich arc often a clitical rcslx)ns(' to tlt'.t{('l)t ('\'clrts.

She sLrbnritted that sontc ol tlrc pt'ohibitctl actions, sLrr;lr as s,caring ck>thing tltat I t-scltlblcs

sccrrr.ity ftrrce rrnilblrus ol inr:iting hatlcd tlrrorrgh barutt'rs or spt:ccltt's, nrigltt Ix't(x) \'agtl('

and may be sulr-jectil.ely int('rl)l'(.tc(l arr<l inf inge on fi'ce s1;cech. Shc also strlrrrtittcd that thc

Ilill lacks [,rotcction fbl l)eacelitl ]rrrt inconvcnicttt plotests antl Itas thc potcntial to riolatt'

Constitutional Rights.

.1..t. Dennis Muturi ploposcd that thc llill lrt' r'cviserl to clcat l.r' rlt'l'inc t<'rnls, stlcatulittc ttotict'

chalnels, cstablish cfli,ctive tlisylrrtc lt'solrrtioIr rtrcchanisltrs. ltrittritizt'L'xplicit grlitlclincs lirr'

dc-tscalation protocols, rernovc clinrinal sanctiorts. ilrcotporatc tlialogrrc dttt ing assenrblics

and cnsrrrc. sanctions are proportior:ate, lle firrther propost':d that thc Bill lx' rctllalied

through br.oacl ancl incltrsivc process. IIt'srrbnritted that thc lrill violatr'-s At'tic]t'3; of'the
('onstittrtion, is punitive and letrogrcssive natrtre, and lails to irdtlrcss con tel'IU)oI'ar)'

challenges sLrch as an rrrrr:leal notilication t'cgime, He also sttbntittctl tlrat tllc bill lat:ks

cssential tlt'finitions fb1 pulllic ortlcr', and thelc is abscnct: ol'cir,iliart ovclsigltt tltrring

assemblies, clispropoltionatt'r'tstrictiorrs srrch as cleaning fi'cs alttl cottrlitional asscnr[rlics.

lack of inclLrsive consrrltation rrith thc civil society and tiriltrrc to aliglt sith irttt'rtlatiollal

l;est practices.

1.,,. Kiboi (icorge Kimirei 1tr-oposcrl that that thc Ilill bc anrcntlctl to ct)ritlI('that rcstrictions

9n asscrn$ies are nallorvly tailolt'd arrd l)r'ol)ortionate to l lcgititllatc !{o\1'rnm('nt obicetir c.

cstablisI clear. limits on the usc o1'lirlcc by thc police antl to tttstttc that an] tlst' ol firl cc is

grroportionate and necessarl'. Ilc lirlthcr ploposed that thc llill llc arnerrdt'tl to iltclttde sptl'ilic

provisions prohibiting thc harassnrt'ut, intinridation, ot violcttcc ol'intlividLrals ()l qlolll)s

t'xer.cising their r.ight tr> asst,nrblc and to lrring it into lint""rith intcrnatiortal htttttarl rights

and that prrblic arvareness carnpaigns lrt condrtcted to inlbrrrr citizt:ns tbottt thcir rights trr

assenrblt: and dcrnonsratc, and thc potcntial inrplications ol'thc Ilill. I [c rtotctl that thc l]ill
intposcs or.cr.ly restrictivt,conditions orr thc rotiflcation atrrl colttluct ol asst'mblit's. grants

excessir.e powel's to tht'police, shich corrld bc abuscd antl Ltscd to stlpPress disscnt. IIc

f'Lrrther noted that the Bill dor:s not proYidt, adequatc protections Ior'1x'accftrl assettlbl.l'aIxl

is irtconsistcnt u'ith itrternatiottal standarrls.

Matt Mu iruri pr.41tost'd that tlrc llill lx. rt jcctcrl in its cnt ilct.y noting that a Pl'ot('st is t rs tralll

tl)c last r.esort to an1'sorhcr/citizcn to voicr orrt and brinpq to ilttclltiol) ultat is lrartnlirl trr

the11. I Ie strbnritted that thc usc ot'thc tclrn "maintenance of'public ordcr" is vagLtt and prolre

to abrrse, and that enactn)ent u,ill lcad to rrse ol'pLrblic tirntls tlLre to inrl)risol)t)tcnt fbr illtgal

pr.otest. I Ie fin ther sLrbnritterl that tlx: yrrovisions on regulating ofllct't s arc ttnclcar atttl that

thc llill pt esunrcs that Plotcsters arc violt'nt atttl it l zttional.

Ian Oichoya Macharia propost:d that the llill br: rc.iccted irt its cntit cty ()n thc grolrnds of

contl.avcntion of'Articlc 9? of' the (irnstitLrtion. [{e subnrittctl that tho [lill introdrrccs

t.(;

l;
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l.cstrictions that could bc used to liD:it the right to assenrble and transfbrms the right into a

pri'ilege ancl that it lacks clality in tlefining what conlititutes peacefrrl demonstration and

iri,,t "ting. 
LIe notetl that thcre u,as potential li>r nrisuse by lalv enlirrcetr:etrt attthorities'

r.ir:lation of lnt0rrrational Ilunran lliglrts Standards rvhich Kenya is signatory to ancl that the

Ilill harl a chilling ell'cct oIr ptrblic palticipation and civic ('I)gagenrent'

ui. Hannah Wamuyr proposeti that amcndrnent of'the Prrblic Ot tlel Act instead of'replacing it

Iirr the reason that thc Ilill is a clarvback on the rights entrenched Lrnder article 3?.

.1.n. Kenya ICT Action Network (KICTANeI) and Access Now proposed the rejection of the

t'ntirc Bill and instcad amenrl the Public Ordel Act and the Penal Code to decrilninalise

participation in peacelirl assemltlies even rvhere plocedural rer;uircments have not been Irlet.

'I'hey lurthcr proposed that introdnction of adnrinistrativc measrtres rather than ct'inrinal

pclaltit,s an| ir clear tlc,finition of what constitutes threat to prrblic order or saf'ety. 'lhey

proposecl that the rcstr.iction ofpolice porvers should apply to disperse or prohibit assemblies

enly in the case ofintnrincnt danger as rvell as the introduction of'mandatory gtridelines lirr

dr'-cscalation antl proportiotral use o1'lbrcc.

5o.-l'hcy noted'l'he LIN IILrman Ilights Clornmittec, in its Gelrcral Cot:tment No. 3;, ernphasises

t5at r.estrictious 9n assemblies must be cleally dcllned, necessary, proportiollate and snllject

t6 .iLrtlicial review. Thc,y noted lirrthcl that arbitrar'1' restrictiolts undermine the core of the

right to pear:elirl assembly and that participants in a peacefirl assen.rbly should not face

cr.intiDal sanctions rrnlcss thei: condLrct poscs a gcnLtine threat to public saibty or order. 'lhey

thLrs proyrosc.tl that [)ar]ianrcrrt shorrld adopt non-pLrnitive, f'acilitative apploaches rather thau

suppression o[. assenrblies.

5 L Mizani g5,t pl.oposed the elimination ol the cliscretionary atrthority of the police to

rrnilaterally rej.rct a l)l.otest and the abolishment of'thc Imposition ofConditions on protests

alcl notctl that all participants uill collectively be held responsiblc fbr property damaged

rltrring J:rotests. 'l-hc-v fiu'ther ploJxrsed that thc restrictir>ns on placat'ds, banners and chants

shoLrld be Iilietl and notcd that there was nced to reconsider the appointmetrt of marshals.

r2.'l'hcy sLrltmittctl that thc bill docs not clcarly state the natttrc and extent ol'conditions

authorities cau inrposc'and that larv shorrld ensure that only those diI'ectly responsible lbr

srrch r,iolt'nt acts arc heltl rcsPonsible. It u,as tltcir vieu,that overly broad restrictions could

irrliingr: on thc tiecdonr o1'speech protcctcd under .,\rticle 35 ol'the Constitution. 1'hey

srr[nrittcr] lirrther that the bill placcs a hcavy reliancc on organizets and that responsillility

fbr nraintaining public order shotrld rcst rvith thc statc.

5s. David Olusi proposed the rejection ofthe bill in its entilety on the grounds of'violation of
(tonstitptional r.ights. IIe subnritted that imposing stringent rules and penaltics on public

rfu'monstratir>n r.vill likcly cleate a chilling ell'ect o1'fi'ee speech and that it would have

clisllropor.tionatc inlract on nrarginalizcd conrnrrrnitics. I Ie sLrbmittcd [irther that the Ri]l is
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contrary to international obligations including the ICCI'R rvhich Kenya is a sigrtatot v to ln
his vierv, the l3ill rnay lead to escalation olr.iolence thlough lestlictive larvs, sLtpprcssiotr of

accoLrntability zrnd tlanspalency, cconornic conscqucnccs since Inany social tlovctncnts that

rely on clemonstrations adr,ocate fbr economic justice and refbrtns and abuses by police

experienced during the Clen-Z protcst.

8,1,. IIe thLts ll.oposecl altelnative solrrtions othcr than inrposrng rc'stt'icti'n'e lau's and notc(l tllat

plblic order can lr rlaintaincd thlorrgh cxisting larvs and cflbt:tivt' policing otltcr tltatt

l.estricti\.o legislation, Ile sLrbrnittrd that blanring I)r'ot('sts lbl isolatt:tl acts o1'r'irrlltrct'

Lrnlirirly ptrnishes all dernonstrations and that national secLrrity shotrld not lle ttsctl as blarllict

jLrstitication to cLrrtail civil lip;hts. IIe noted that the benctits ofcitizens lieely explessing

thenrselves frccly oLrtrveighs sholt tcrm econontic costs and that isolated cases of trtisttse ol

demonstrations shoLrld not be used.itrstily s*'eeping lalvs.

F5. Kericho Civil Society Network and Tunaweza Mcmbcrs strbntittc'cl that tht'bill oLtsht to

clar.ify that notilication, not pelmission need be sLrfllcient in linc lvith international

standards. IIe proposed that an individLral should be held accoLrntable Ibr their actions dtu'ing

{emonstrations, without ovelburdening organiz-ers and that thc Bill shotrld o[li:r' ntorc

flexible guidelines considering ltoth publir: intercst and security concerns. 1'hcy strblrrittetl

that the lJill places significant rcsponsibility on oLganiz.ers. In thcir !icu', thc lolc ol'

enfbr.cerrrent in rraintaining ortk:r drrring asscntblies shoLtltl also bi' ttrnphasiz.crl antl that

blalket restrictiol on locatisns, espccialll' alqrrnrl arcas ol significant ltttblic itttcl t'st, r:otLltl

limit thc intpact of tlt'ttrot)stl atiolts.

56. Kimaru Thagana proposed the lejection ol'the entire Bill on thc glorrnds tlrat tht'limitation

ofthe right undel clatrse 6 is in contravention ol'Article 37 ol'the ConstitLrtion. I le srrbnrittcd

that the t.etlLrir.cment lbr p:ovisiorr of'addlesscs by convenot's poscs a threat to lltivacy as

lvell as thc risk o reing tal lletcd, r.r,hilc a lclirsal firr a noticc to hol<l au assctnbly tlttt: to a

diflerent group holding denronstratiot]s in the sanre place and tinle n)ay k:ad to bias against

anti-got,ernruent pl.otcstols. I Ie subrnitted firrther that Clause t i(a) is vagLre and opells roolll

Ibr inter.pretation and harassment as it does not give a threshold lirr lvhat qtralilics as

''incitement ofhatred", and that liability for danrage ofplopelty to the organiz.cr cleates art

atnrospherc of fear.

Committee Observations

5;. -f he Committee obse rved that-

Currently, assemblies and demonstrations are govcrned by scction 5 and 6 ofthc
public ordcr Act, cap.5 which does not adequately address managemcnt ofpublic

order;

a
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b. Thc High Court in Ngunjiri wanbugu v InsPector General ol'Police, & I othcrs fgolgJ
eKLR dirccted thc Inspector (ieneral ofPolice, the Cabinct Secretary Ministry oflnterior
and National Coordination and the Hon. Attorncv General to formulate andlor amend

thc rcquisitc larv and regrrlations to cnsurc that demonstrations are peaceful and held as

pcr rhc Constitution including inter alia prescriptions firr delnarcation of demonstration

,on"., rcsponsibilitics for clean-up costs' maxirnum numbcrs, consents of

pcrsons/entitics adjacent to dcmonstration zones with aPProPriatc penalties when they

go outside the expectations ofthe law and to formulatc a Codc ofConduct for convenors

of dcmonstrations.

A. CI.AUS}:2 - IN'I'}:RPRETA'IION

.ts. Thc Indcpcndcnt Policing Oversight Authority (IPOA) sLrbnritted that l)efinitions in

clarrst' 9 ol tht' bill al.c vague and overbroad and ollend the doctline of'overbrcadth. -fhey

sl6nritted tfiat therc al c l]rany deflnitions lelt out including "ptrblic ordcr", "picketing and

prcscntatior) of'pt'titions"," II)OA" ancl "public order"

5!).'l'hc Law Socicty of'Kcnya prrrposcd the arlcnclrnent ol'tlrt' <k:finitiort of' "i\sseltrllly" tt>

nrcan lle intn ionul ga thering of' nrcrc than t i pet$k it a ptblicly ,tcctssible place .fi;t' a cornnlon

e.rfressitt prtrf,ost artd ittdudes planned and orgarused assemltlies unplonnetl d d s\otttLtruottt

assenLblies and stLttic motntg dssernblies. They noted that defining the nttrnber ol'participants

nccd<,tl to constitutc, an assembly or demonstration rcdLtces anrbiguity, enstlrcs consistent

applit:atiorr arrrl <'rr firrcclnt'n t of the las, and provitlcs cllbctiv: managcnlent of difli:rcnt sizes

o1'gathcrirrrJs.

(rO.'l'lx,y liu.ther pr.oposcd thc tlolinition r>f the ternr "I)cnronstt'ation" to nlcan an acl b1'one or

more perso s bt! nol more lhdl t5 Persoles associoled rnder comtnot objectiaer PLtrLtdi g along or

displqying their ttill or uigorrtus deternimtiort n public f luus ouailable for Jree ntot'emnl of the

gneral public such ,tt t'odds tuul parks u'ith the aim r-tf't.terlng influenct ou lhe rtfrrunts ofa large

rttnthLr of'unsltettfi(d f .io s (n' ot r:ritfulmttg lhem. 'l'ht',V sttbmittcd that this rvould bc in

aligrrn:t,nt uitlr intt,ruirtional stanclards, u'hcrc many cottnttics havc a thlcshold fbr rvhat

constitLttes art assctnl>lv or d etrtotrs tratio n.

(i t. Kcnya National Human Rights Commission (KNCHR) proposed amendn:ents to the

tlclinitions to rt'cognist,online assemblies and petitions, noting that the Ilill only protects

asst:rnblics in physir:al placcs and yet with the evolution of'thc rligital spacc, ttrot'c and rnore

ass<'rrrblics arrrl pctitions art, lreing call'ic(l out onlinc. 'l'hey noted that rcn)otc Participation
i1 assr.rlIics shotrLl tre llrotcctcd in ]ine rvith t'egional antl glohal Practiccs/gtlidelincs. They

Itrr.thcr. propost'tl thc atklition of a proviso to thc dellnition of "pcacefirl" that states that the

1'act that an asscnrbly nray "annoy ol ollend individLrals or groLtps" shotrld not be groun<.ls

fbr restricting it, as Iong as the conduct renrains non- r'iolent and that isolated acts of'

violcnct.do not rcnrlcr an assenrblv as a rvhole non-peacel'trl. 'l'his thcy stlbnritte(l woLrld be

irr lirrc rvitlt rhc (irrirlclirrcs orr I.'rccdorn ol' r\ssor:iatiott attd .,\sscntl;ly ol' tlrc AIi'ican
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Comnrissign on Ilunran ancl I'eoples' Ilights (,'\liican (lontmission) and rvitlr thc Joint

declar-atiqn on pt.otecting thc light to freedom of'pcacetirl assctnblf in tinlcs o{'t'ttrct gcttcit's

that inter alia pror.ides: "T'he peaceftlttess oJan ,zssemb[' nusl be ltresunud; tsololel t'rulnl tcls &t

aol render att assembly as t zuhole unpeocelfii or unlau:ful".

69. The Kenya Conference ofCatholic Bishops proposed the inscrtion of'a anerr dcllnition tbr
,'spontaneous Assernblies or demonstrations" to mean the grttherhg oJa numbcr oJ peolle rn d

pubt.icly accessible ltlace,for a common etpressiae ?tr\ose u'ithout prior plannitg ot orgttttizdltott tt.t

d resporse to inmctli e issues r.tr eaenls. They notcd that thcre is no broatlcr clcfinition ol'rvhat

spontaneous asscmblics are.

69. Transparency International pr-oposed that the Bill 1;rovide: a distinction bt:tr,'ct:tt Plaltnc'd

events ancl incidents ol'spontaneous pLrblic disorder in its dclinition. 'l'hey sLrbnritted tlrat

thc intcrpretation fhils to consider and distingLrish planrtcd evcnts and inciclclrts ol

spontaneo(rs plblic tlisordcr rvhich arc also recogniz,cd uncler the (lonstitLttiot: attd I)l'otcct({l
rundcr intet national lau'.

6+. 'l'hey proposecl a revision of thc delinition to specily that "asscntbly noticc" tncans d trtttte t|f'

itrtention to hold a \latmed pubtic axembl, dnrcnslratiort, ltichelitg, and presnrtLtln of?diliotts lo

public aulhorities. 1-hey sLrbnritted that the Bill thils to nrakc cotrsitleration lirr spotrtaneotts

asst:mblies whiclr ar.e recognized under the Constitution atrd also pt'ot<:cte-tl ttttdet'

international larv.'fhey lirrthcr proposed that the provision/ proposcd itrtcl'pretatioll ol thc

rvord "peacelirl" bc done alvay u,ith noting that the rvord is deljned in thc negativt'and irt a

n)annel.to negate the actual dellnition ofthe rvord "peacclirl" antl as strch, it inlPtltcs that

assemblics are bound to be non-pt'acelirl s,hich is unjustilicd. 'l'hey notcd [irrther that thc

interJrretation disreSgards the right to fiee speech artcl article .97 ol'tht' (irrtstittltion u'hich

allorvs Ibr peacelirl assernbly. r\s strch, it is contrary to articlc ,(2xb) an(l (t:) of tht'

(-ir n st it r t tion.

os.'l'hey turthcr proposed the alignntent ol the delinition of"ptrblic gathcring" rvith that in the

Public Orcler Act, {br the reason that variance betrveen lep|al dctinitions of'thc satnc rvorrls

is bound to cause confirsion in application.

or;. Kiambu Justicc and Information Network (KIJIN) Proposcd tlrc adtlition of tltc rvo|d'ot'

her' immediately aliel the pl'onorrn 'his' lor gcnder equality antl nctttrality. 'l'hey proposcd

to replacc thc rvord "organizing" with a tlillerent rn,ord noting that the word organiz.ing lrad

been uscd to tlcfine to del'ine "organizer". They lLrrther proposetl rcplacenrcnt of'Roads Act'

r.vith'Ptrblic Roads and Roads Access r\ct'for the reason tllat the Iioads.'\ct is a Ilon-cxistt'nt

Act and the adoption of thc detinition under Section 2(a) ol'the l'trl-rlic lloads attd lloarls

r\ccess Act.

fi;. 1-hey firrther proposetl dcletion of'paragraph (d) on the definition ol' "ptrblic plat c tlttc to zr

typing crror anrl acltlitiolal Jraragraph (e) to inclLrde 'any ptrblic atrtholity, noting that thc
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pl-ovisions are silent on carl'ying out pt'ote$ts, picketing, demonstrations or plesentlng

petitions to pLrblic autholities. 'fhey proposed that thc Ilill align the definition ol ptrblic

gatherings rvith that of the Public Order Act u'hich deflnes a "public gathering" to n)ean a

public mt'eting, a prrblic procession, and any other meeting, gathcring or concoLtrse olten or

lnorc pe-r.sons in any public placc fbr the rcason that variancc benvcen lcgal delinitions ofthe

sanx'rvords is bound to catlsc contirsiott in application

68. Policc Rcforms Working Group- Kenya proposed amendrrrent to the definition of

asscnrbly, to'lntentiotml gttlha'ing o-[nore thatt ttXt nunber ofpeople in a publicljt accessible place

.far contnr.6n et:fr,sll)c ?ur?osr'noting that the clcar designation ofparple rvill ctlrb retaliatory

attacks on targeted pcrsons and atbitrarv arrcsts. '[-ht'y lirrthcr proposed to add the

dellnition ol'tiee speech, denronstration, gathel'illg, Pl'otests, procession, assembly. Free

slreech to nreau "/ra rtght of o person lo drltL'uldte o?itions ard idetts u'ithttut inteqfererce or

relali ionlr\nt the ()oaernmett.", dtmon-stration lo meafl "dn act ota pnson gt'ou?. . . assembl! ol

2tsons organized to erygage m i'et speech or actiai$, e.g ?rotesl...i? endcd to attrdcl

atfenf in/precipilole chauge" and gathering to meat "argt assanbll, concou.rse ot'procession oJ'more

f hdn t.5 fersons il o, o, a1t1, public road as defrctl irt the lload'frafic 4ct" or any other public place

or lremises wholly or pa ly oltcn to". -fhey noted that, intenrationally, the guiding definition of'

assenrbly refi:rs to an act of intenti(>nally gathcring. in private or in prrblic, fbr an expressive

purpose and lirr extendccl dLrration and the right to assembly may be exercised in a nttmber

of rvays including by derronstrating, protesting, meetings, processions, rallies, sit- ins, and

firnerals, through ttsc ol'online platlirt nts, or any other way People choose.

(il).'l'h(,). proposetl that thc llill rc'delinc "pcacclirl" to includt' all ar:tions that tlo not Itad ttr

physical harnr and tlestluction of'property, noting that tht: plovidcd dctinition is too broad

anrl allou,s room fbl dispersing peacelirl assenrblies. 'lhey firrthet' proposed the deletion ol
thc definition ol"'police" and alternativc'ly replace it u'ith "police" nreans anyone assigned by

thc lnspector ()t ncr.al to Llndertake pr.rlllic order manag.,ment duties. They noted that

assigning the rcsponsibility of'rnanaging public ortler to a sttbordinate of'thc National Police

Servicc enables nrany ollicers to circunrvent standard reporting tnechanisms, investigations

and pr<lsecution in cases ol'property damages /tatalities.

io. 1'hey also proposed the deletion ofthe uord'indirectly'in the definition olriot damage and

its rclrlacenrt'nt it n'ith "azr bss nfered as a restlt of'an i4ju7 to ot dcath oJfdU'?ttso\ or aryl

dtmtgt destndio ofd y ?r()fert!, causd directb and during, the hoklhg ofa galhering". 'lhey

noted tlrat the provided dt finition is too broad, giving thc Kenya I'olice the discretion to link

any trnrelattd evcnt occurring belble or afiel an assenrbly dilectly to the assernbly. Lastly,

thc'y proposed the addition of'the worcls 'with llte status of o subcoutt$ commatdttrtl' in fl'
definiti<-rn ol'a regulating ofllcer lbr the reason that asscmblies, sttch as processions, often

tr':l\.(:rse nrrrltiple srrb- corrnties. necessitating a higher-ranking regulatory n[Iicer to oversee

and onsure seamless transitions across these .!ttriscliction s
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;t. Nabwirc Obare Advocatcs ploposed the inscrtiou of' tltc vr ortls "any olliccr itrstrtrt:tctl b-r'

the Inspector general to rnanage Jrrrblic ordcr" in the tlclinition ol'l'olicc firt thc t'cason tltat

Kenya's histor.l,dtrring prrblic ordcI nrauagcnl(:nt slro$'s that othcr dcpartl))cllts \\'ithirr tll('

Ministry of'lntcrior, like Kcnya Plison Selvict', can be callcd in to hclp Ilaltagc prrblit: orrlt'r.

i2. Articlc l9 Eastern Afiica ploposed an amendnrent to thc delinitiorl o[' denlollstratiorr to

delete 'r.igororrs detcrrrrination' and considor rcplacing it rvith "opirrion" Oll rephrasc it arrrl

state "ot.displaying thcir rvill or li't,c spccch irr prrblic placcs.'fltr:,l notcd tltat lltc aslxtt ol

vigorous deternrination is rclativc llased on thc pcrson nlaking thc tlccision.

7s. They lirrther proposed an amendment in thc dclinition of'N'Iarshals, to (lcl(:te thc uortls

'control the participants" and "takc stops to ensure that the assembly procccds peacef'rrlly',

lrecapse tfie nrars]ral rolc shorrld not ovcrtake thc rolcs ol'thc police in ])totcsts.'l'lrcy also

proposed an anrendment to the dctlnition of "pcacefirl' to rlclett' 'annoy or girt olli'nct' to

indir.idrrals ol.l;roups opposctl to tbc icle-as ol clainrs that tlrt'asst'ntltly is sct:kitrg to I)r()nr(tt(

noting that this crcatcs a srrl.rjectirr: bias bascd on individtral erl)otiol)s ancl not bast'tl ott a

la\\'ol statllte.

;.t. lhey proposecl thc aclclition ofa proviso to thc deflnition ol'"peacefirl" that states 1rr1 drr

assunbly,nal "annrry nr oflintl tntliaidnal.s or 1;rrlrps" shorrlrl not bc grottttds f'ol restricting it, as

long as the general conrlrrct ol'proteitols rentains nott-r'iol<'nt.'l'htts, is to align litlr tlrt'

guidelincs on Iircodorn ol'association and r\ssetrtbll'of tlrt'r\liican (irmnrissiott on lltttttarr

and Peoples' Rights (Afiican Contrnission). 
-lhcy notcd that.loint l)cr:laratiorr on l)rott'ctittg

the ltight to F reedom of' Peacelirl Assembly in times o{' emcrgcncies provcs that thc

peaccfirlness of an assembly must be presurled, isolatsl violent acts do notc rentlt:r as

asscrrtbly as a lvhole unpcacefirl or unlalvful.

?5, They also pr.oposetl the tlclction of thc specilic trttnrltt:r 1;iven in tlrc clcfirritiorr ol'Ptrlllic

gathcring lbr thc lcason that ntrnrlrt,r's are not lclcvant to thc right lx'ing advocaterl lbr. r\

denronstration can be dont' by onc person if they can cotttltt Ltnicatc thcir conct't ns

?r;, They propose<l tleletion ol' the rvord Inclircctly, imntctliately bcfbre or altcr' in tht

intcrpt.ctation of'riot tlanrage lbr the reason that its rtsr: catr ltc tttisrtsed by othcr act<lrs and

the pr.otestors s.ill be blanu,d. Lastly. the-y proposcd an atrrt'ndtttcnt to tltc tlt'lirrition ol a

regulatirrg ofllcer 'lo be lhe snb courtll' comrnawler u'lrcrt llte tlenonslralruts or froc*s urll lakt

place' l'or the reason that the role shoLrld move fiorn irrdividtral polict' stations to thc cttttttt.l'

or srrtr county policc oflicers.

WeCare Community-Based Organizationproposed that the definition of dentoustt atiolt

be rclined to ensrrre alignment u'ith constitLrtional gttarantt'cs and lcgal regttlatiolts

for thc reason that the leviscd delinition acknou'ledges tlrc peacelirl antl ltnat'tttetl natlll'c oI

denronstrations, incorporatcs rvith thc neecl to atlhere to legal rcqtrircrnents sttclt as 1x:t ttlits
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a1(l n()tilicatiotrs. 'l-[c,\, notctl that the definition of' "dc"tnonstration" slrottld rnaintain th('

<'rrrplrasis on ptrblir.rlispla-y antl inflrrcncc and:rittr to balancc thc ficeclom to (l('tnonstrate

u ith tlrc nt'ctl to trtaintairt pLtbliL: ot <lcr.

Thc National Policc Scrvice Commission ploposcd amcntltncttt ol thc dcfinition ol thc

tt.rrrr'pcau.lirl'noting tlrat tllc currel)t plovisiolr is lur llroatl antl tttay Ir ntisintct-1lt'ctctl to

irrelLrtlc lcgal a('ti\ iticr, srrch as lcligiotrs gathcrings. 'l'hev proposed to antcntl the dcfitrition

ol'tltt,tcr.nr "ptrl)lic gatlrering" b1'substittrtirlg l(X) pelsolls rvith, or ntorc pcrsons lbr tht:

r(,ason tl)at linriting a prrblic gathcling to l(x) persons cleatcs a looPholc on the nllllll)cl'()[

Pt'rs0rrs tlrat alt.strblt'ct to tltc pror.isions of'the statute. Lastly. they Propost'd zrlncn(lnlent

to t5c tlclinitiorr ()l'ti)('tcl'nr ln)licc, to accoxl tht'definition uith ptovisions ol';\rticle 21.3 ol

thc (\rnstitrrtiott alrd S('ction 2 of tltc National l'olice Selvicc.'\ct.

'I'hc National Policc Servicc proposed an amendnrent to (-.laLrsc'2 to include tht'dellnitron

6l "t,xcl1rlsl nrct,tings".'l-hcy propost-d the deletion oltheTvord police and rcplacetnent rvith

1x>licc ollit.cr. to a(lol)t tht rlcl'irrition of'thc National Police Scrvice Act. -l-hcy lirrthcl'

lrrolxrsctl that tlrc Ilill tlt'fitrt: Caltirrct Sccrctarv to nreart '//tc C.abnet Secrelttrv.fin'lhe lnne being

rrltltr.tible.f ir tt.rtiottttl strtn't.b)'iuit I to tlcflnc thc tcrtlr "ollbnsive weapon".'l'hcy also proposed

t 5c c[.lctigrr ol'thc n r rrnl>t,r ' t (X)' inlnlcdiatcly befbrc thc rvortl 'ntorc than' arld rcplace it u ith

' lo', to r('tain tllc cut r'(.ut dcfinition ot'prrblic gathcring to rllcan a gathcling of ntorc tllan lo

1x'rsons atttl to inscrt thc dctitrition t;f thc tcrnt "rcstrictctl area".

;9

Committcc Obscrvations

stt'l ht' ('onrrnittct' obst'rrrrl tlrat

a. Thc dcfinitions in thc Bill arc too broad particularly-
i. Thc dcfinition ofthc term "asscmbly" does not specify thc number ofpcoplc

requircd to form an assembly while the threshold ofonc hundrcd People set

in thc dcfinition ofthe tcrm "pubtic gathcring" is unreasonably high;

ii. thc dcfinition ofthc tcrm 'pcaccful' is too broad and may bc misinterprcted

to includc lcgal activities such as rcligious gathcrings;
iii. thc dcfinition of thc term "asscmbly" to include spontaneous assemblics

contradicts thc provisions of section ? which rcquire convcnors to givc a

noticc of at lcast threc daYs;

b. Thc dcllnition of thc tcrms docs not catcr for single pcrson protcsts, and

dcmonstrations and assclnblies hcld online;

c. -t'he Bill tlocs not <Icfinc kcy tcrms used in the Bill including "public safcty and

prrblic ordcr" making it sulrject to arbitrary intcrPretation
rI. 'l'hc cmployment of othcr departmcnts within the Ministry of Intcrior, likc

Kcnya Prison Scrvicc, to help manage public order is madc as an extension of
thc Kenya Policc Servicc and it is thc Kcnya Policc Scrvicc who arc in chargc of
managcmcnt of public ordcr.
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B. CLAUSE 3. OBJECTS AND PURPOSE OF THE ACT

81. IPOA subrnittetl tltat clarrst: 3(b) plovidcs fbl a l)lankc't opl)orturlit)' lirr thc right ttt asst'trtblt'

to be ilfiingcd upon lbr lack of'applopriatt ncss antl that Lrst'of'public ortler as a.irtstilieatiorr

to denl'rights to dentonstratol's rrlust lrt dcfined in t:oltsistr:trcy rvith ,\r'ticle.37 ll'Or\ r\,as

o1'the r.icu. that ('larrsc s(tr) and (c) olli:nd Articles t9(l) anrl (2), and .gi ol tltt' ('orr(tittrti('rr.

Ar.ti<:lc 20 of't.ll)l.llt and r\rticlc 2 I ol'I(l(ll'tl and Alticlc I I ol'tho ,\('l Illl'tt aud tllirt th('

l.cquir(:mcnt lirr applicatiorr to hold an asscmbly does not cotrsitlcr spontatleotls assctrtlrlit's

thrrs rrraking spontancous dt'nronstlations illegal.

sg. Police Reforms Working Group- Kcnya proposed the dclction ()1'clattsc.s(rl) Iirl' tltt'

t.cilson tltat thc crrrrent lcgal fianrelvork on thc lieedotn to Protcst tlot:s not trlattdatc att-y

paymcnts.

8.9. Article 19 Eastcrn Africa ploposed that the tel'ms "pLrblic ordcr" an(l "ptll)lic safi:ty" rrndcr'

sLrll clause (c) bc clclincd becausc thcy have the potential to be abusrrl l:y larv cttlirrrcnrt'rrt.in

the fbrrl ol'l'ees, charges, or othcl' antotlnts

Committcc Obse rvation

s t.. 'l-he (lonrnrittec t>llscrvtrl that-

the recognition ofthc right ofpcaceful assembly in thc Bill conforms with Articlc

SZ of the Constitution and Article e t of the Intcrnational Covenant on Civil and

Political Rights to which Kenya is a signatory.

C. CLAUSE '} - APPLICATION

s5. Transparcncy International proposed the deletion ol'Cllause 'l on the grotlntls tltat thc

r.elation [ctu.eep the linritarion and its pLrrpose has not bcen establishcd, as rcqttirt'd ulttlct'

article ,.!( I ) (c) of'tlrt' Constitrrtion. 'l'hey noted fLrrtht'r that thc pr<>r'isiott is all attcllU)t t()

rlcgate thc constitrrtionally guaratrter:cl Iight undel articlc 37; r!ith no clt'ar Ptll Pos(.

so. Policc Rcforms working (iroup- Kcnya proposed thc, deletion ol clausc l(a) and (b)

loting that prrblic Ortlcr N{anagcnrent shorrld be fbr both tht'ptrblic ancl tlfliccrs as rvt'll.

Committee Obscrvations

s;. The Committec observed that-
.I.hc clausc placcs adclitional conditions on thc right to pcaccfirl asscnrbly by

including "cnjo5rmcnt of the natural environment" and "carrying on busincss"

which conditions are not contemplatcd under Articlc 57 ofthe Constitution whosc

only conditions for an assembly or demonstration are bcing pcaceful and unarmcd.
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D. CI,AUSE 5 - COMMON LAW OF TRESSPASS

8't. Policc Rcforms working Group- Kenya proposed the deletion ol'clatrsc 5 lbr the

r(.aso1 tllat cxisting tnc:lsrlr('s. srrch as tlrc rcqrrircrncnt lirr noticcs and th<^ presence ol'

rrrar-s5als alrcady pruvitlc saf'eguards to r]lanalfe all lblrns of asscmllli<:s efli'ctively. These

grritlclitrcs art, sullicicnt and therefbre no necd fbr additional trcspass regtrlations.

rig. Article t9 Eastern Africa proposed thc deletion ofclausc 5 lor the reason that the law oftrcspass

can afl'ect pcrsons rvho had lcgal access but are norv deenrcd as trcspasscrs becarrse of'the protest and

is thct clbrc ttnr)c(t('ssar]

Conrmittcc obscrvation

1)o, 'l'he Clonrnlittce observed that-

The clausc may bc uscd to suprcss asscmblies and demonstrations particularly in

privatc prcmiscs ordinarily opcn to or used by thc public and which are dcfincd as

"public placc" undcr clausc g of thc Bill.

E. CI-AUSE 6 - LIMI'I'A'I'ION OF THE RIGHT TO PEACEFUL ASSEMBLY AND

DEMONSTRA'I'ION

!)1. IPOA strbnritted that Clause 6 ofibnds Articles t9(t) and (':). and 37 of'the Constitution,

r\rticlc 9o ol'tinivcrsal l)eclaration of Ilurnan Ilights arrd At'ticlt' 2l ot' I nternational
(irnr.<'ntion on Civil and l)olitical Rights and Articlc I t of'the Afi'ican Cltal'ter on fluman

antl l,eoPles' Itights (A('l II'R) and that the requirement fbr application to hold an assembly

tlocs lot considt'r sl)ontaneous assemblies thtrs rnaking spt)ntaneotls demonstrations illegal.

92. The t,aw Socicty ofKcnya proposcd the deletion of'srrb clarrsc 6(2) on the grorrnds

tl)at it w:ltcl.s dortn (irns titrrtional pr'ott'ctions lbr tlre linritation of'thc right to ficcdolrt of'

asst,nrbly by banning thc light to assenrble and denronstratc rvhcre tht'assentbly may aflbct

prrblir: safcty, pLrhlic order ot'the protection ofrights and fiecdoms ol'othcr persons.'l-hey

subnrirrt"d that rhc proposal is inconsistent with the Cbnstitutional standald lbr the

lirrritation ol' lil|rrlar:rctrtal |ights and fi'cedoms undcr Article 2 [. ofthe C]onstitution.

s).9. 'I'hc Kcnya National Human Rights commission (KNCHR) proposed strcngthening

tht'Jrrovisions ol clarrse ti(z) by adding provisions to clearly delineate thc interpretation and

Lrsc ol'linritations orr grorrntls ofpublic saf'ety, public orcler and thc protection ofthe rights.

arrd lirldanrcntal fi'eedotns oI other persons and to inclrrde a pt'ovisiotl that provides

grritlclirrt s ()n th('sc thlt't' linritations.

a
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gl, In the r\lter.natit.c. they proposcd the addition ol'a clcar proviso that t'xptcssl.l stiprrlatcs

that in interpt'oting and application olthese linritations, thc rcgLllating attthoritl'shall Ilvorrr

the cnioyment ofthc licedom of assembly to the grcatest cxtcnt possiblt'. 'l'hc.y notetl that

the limitations on grounds ofpublic saf'ety, public order and the ptotection ofthe rights and

Iirndamental li'eedonrs ofother persons are justillable reasons to linrit rights antl they align

u,ith regional and international standards. Nonethcless, they subntittctl that thc lirnitatiorrs

as put thercol'arc ovt'rly broad and subject to abLtsc atrd tltat organizt'rs antl pat'ticipartts

intending to hold a pcacclirl asscmbly or denronstration nra-y still [rt'lirnitul ttndt'r tltt grrist'

of prrblic larv and order groLtnds.

98. Katiba Institute proposed thc delction olClausc (r(r), or an antcndntctrt listirtg pt'oct:drrral

rcquirerrents in cxercising the right in the Iisted situations bLrt not rvholly denying thc

cxercist' ol'the right and an antcntlnrent remoling thc vaguc ternrs lrttt listing dorvrr casily

untlcrstood situations ol dcscriptions ol thosc sitrtations. 'l'hct notctl that tlrt' ttsc ol tltt
words "nray not tx' excrciscd, suggesting that thc light to (lcnx)nstrAt(' (:altttot bt' ert iol'crl irr

those thrce circrtt'nstances which violates article r+ (2Xc).

96. Transparcncy Intcrnational proposed the deletion ol'ClaLrsc (;(2) on thc grounds that tlrc

rclation bctrvecn thc linritation and its purpose has not been established, as requirt'd utldcr

article 2.1(l) (c) ol the Constitrrtion. They notecl lirrthcr that Jreact'litl assctnblit's ltavc a

Ilndantcntal exprcssivc elerrrc,nt rvhich is protcctcd rrnder Article.9.9 and that itt rclatiott to

articlc .9{i. thc activitit's ol' associations, inclrxling thc organizatiort t>f protcsts, arc alstt

plotccted.

s)?. Police Rcforms Working Group- Kenya proposed the deletiolr ol'('lattsc (i atttl pro;xrsctl

that thc bill shoulcl inclLrtlc a single, gener-al lirnitation clanse as in .'\rticle 2 ! of tht'

Constitutioll ol'Kenya.20to to allou the nLrances of a spt'cilic asscnrbly an<l thc scopc ol

rights to be *orked out l)y the courts u here need bc.

lls. Kiambu Justice and Information Network (KIJIN) plopsed that tlrt' pr'o,u'isions ol'clattsc

6(2) be strcngthencd by adding an additional sub claLrse(c) to l'cad 'c)r' an1'ollrcr limit,rtnn as

contemplat.ed untler ,4rtt:cle 2+ rl lhe Cottstihniorr o"f Kenlrr, in olde r to rvidcn the scopc of'grrtttntls

Ibr limiting a right and (br confbrnrity u,ith the Constitution. 'fhey nlso propos*l att atltlition

of'sub clausc (d) to Clause 6(2 to) read 'or dr.rring a state ol'cnrcrgency' Iirr the l'(:?lson tlrat ir

right rnay be linrited duling a stat., of'en.lergency as conternplated by the (lonstittttiott.

9t). Kcnya Civil Society Organisations proposed the delction of'ClaLrsc o( t)and (2) ,i)r thc rcasorr tlrat

it proviclcs irnplcmcnting ollicials rvith s'idc discretionary pou'crs that arc not a.lcqtratcl-v arlrlt css<rl

I t br< ar:hes th(: (l(x:tritle ol oycl ltt eadth

Committec Obscrvations

loo. fhe Committec Observed that-
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the Iimitation on thc right to assemble, demonstrate, picket and prescnt Petitions
on thc basis of public safcty, public ordcr and the protection of the rights and

frccdoms of other persons is overly broad and docs not specifically express the

intcntion to limit the right and thc naturc and extent of Iimitation as required by

Articlc 2a(9)(a); and

the clause places additional conditions on the right to peaceful assembly by

including "cnjoSrmcnt of thc natural environmcnt" and "carrying on busincss"

which c()nditions arc not contemplated under Articlc .92 of the Constitution whose

only conditions for an asscmbly or demonstration arc being pcaccful and unarmed.

F. CI-AUSE ? - APPLICA.I.ION TO HOI,D AN ASSEMBLY OR DEMONSTRATION

l() l. IPOA srrbnritted tlrat linritatiorr of rights Lrndcr clattsc 7 is inconsistent rvith i\rticle z+(t)ol
the Constitrrtion as it cortrpk'tcly takcs au'ay the right trndct'r\rticle.37.'fhey strbnlitted that

claLrsc i givcs hugc discretion to thc regulating otlic<:r 0n the enjoyment ol'the right.

lor. Salma Khamala pr<.rposed thc delction of section ;(s) (b) and (tl) to lcnrovc tht' requiremetrt

tbr thc noticc of'an assentbll' to ctlntain thc nanlcs antl details of tnarshals and the

rctltrircrrrcrrt lir thc llroposctl sitc and route of asst:ntbly on thc !{rotttrds that it is an

rurtreasonalrlc clcnrantl on thc rrralshals 'lvho arc not in thc bttsitress of' tttaintaining law and

6r-{cr., ancl rr.hiclr is a lcsponsibilit_y of the policc ttntlcr scction 2 ! ol'thc National Police

Sclvicc,\ct.

1o.9. Shc'proposerl thc dcletion of'Cllaust ;(+), (ir) and (ti) orr not holtling assenrbly clttc to another

noticc ol'assr:nrbly on sanrc datc, tirne and venue ort thc grt>ttnds that the right to assenrlllc

ol..lcnronstrate nla)'be tl'iggcrerl by difll'r'ent l'casons at tht'sante tittte and slxrLlld not lle a

t-cason li>r lintiting asscnrblies. Shc rrotcd that thc liglrt Lrnclcr z\rticle .37 is not gt'anted btlt

an irrhclcnt right. Shc lirlthcr ploposcd the dclction of'Clausc;(;) on retprirerttent of tlre

organiscr.t() lx.pt'esent at all tinrcs drrring the asscnrbly noting that tltc pt'ovision of'peact'

an{ ordu.is a rolt, ofthe Police not the organiser, She also proposetl amending Clatrse;(S)

to ret;rrirc police to seek corrrt oldcl to rely on ClaLtse 7(u) to stop or prevent an assembly

t[at is pon-cornpliatrt rvith clausc 7 noting that thc l)o$ cr to prevent the holding an assenrbly

by thc rcgrr)ating olliccl is 1;ronc ttt abLtsc.

b

10.t. I'lannah Wamu]nt
phtsical adtlrcsses

dctentions.

proposc<l thc tltletion of'clartsc ;(.9) on the grotrnd that provitling

fbr organisers provitles an opportttnity firr alxltrctions and illegal
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l05. Kiambu Justice and Information Nctwork (KIJIN) pt oposi'cl amcrrrling sttb clarrsc i(2) trr

reduce time of notillcation li'onr .9 days to rvithin 2.! hortt's ol tluring s'orking days on th<'

grorrnds that the set s-day rnandatory notice period nray dclay the exercist'ol'a right in cascs

where it mtrst be cxercised rvith urgency and expedicncy, Shc firrthcr proposerl changing thc

rvord 'shall' to 'ulay' and atlditiorr ol'the words 'ol'a lcttcr', cnrail, mctrto, or ptrblicatiorr or

other prcsclibctl lirrni to allow rrrcn1bers of' thc public to prcscnt a noticc in altl'

comprehensiblc ,trrm.

106. Nabwire Obara Advocates proposed the dcletion of (llaLtse 7(l-6) noting that thc

notilication under clause i requires notices to bc'issued physically and thtrs l?rils to utilizc

current tcchnology of filling otrt fbrrtrs, 'fhey liu'ther proposcd that the notificatiott pcliod

be red rrccd f'rom 72 horrrs to ,l B h()rlrs ancl noted that thr: clause docs not cat('l to s potrtan()tts

or snrall gatherings that do not causc tlistLtrbanccs.

lo;. Article t 9 Eastern Africa prolmscd that notice pcriocl bc rc<luced Iit.lttr 'thrcc da-\'s' to tn'tr

days or.+a hours as per intcrnational standards. 1'hcy proposed I'Lrrther that Clatrse 7(+) bc

amended to conchrde with "held dl tt oltet'ntttix)e Tteutt ot' be held on suth Ji ure tlale as lhe

orgatuzer may rtolt/y" so that thc Ilegulating ofllccr has tht' obligation to cotrsirler an

alternative location lbr the dr:ntonstt'ation to takc placc instea<l of'postlloning it.

t08. They also proposed the anrentlnrcnt of'clause ;( r) to add "and shall be deltaerel through a

digital rystem/email" to inlplenlcnt a digital system rvith a ce'ntralized onlint'pot'tal rvht'rt'

organizers can subnrit notifications and submit resl)onses. They propost:d thc delction ol'

clause ;(;) noting that it shorrld not be a legal letluircmcnt lbr the organizct to lx'thcrt'arttl

that rvherc neccssary infbrrnation ancl ir:stnrctions have l>ccn shared rvith tht participartts.

everyonc shorrld lr held accorrntablc fbr their olvn actiotrs. -.I'hey firrther ptol;oscd that

Clauses ? (s)(s) be deleted lirr the rcasons that provisions ol'ofli:nccs antl penalties nct:tl

to be consistent r.vith thc existing lau's and that thcl'c is no clalilication as to tht'

consequences of'the oflence. 1'hcy firrther proposed that the tsill be anrcndcd to adopt the

penal cocle deflnition ofassenrbly and riot as rvcll as the punishrnent fbr trnlau'lirl assentllly.
-fhey noted that the criminal olli:nces in the Bill aro Dot nccessal'y as they targct irltlividrtals

exercising their rights and not people rvho actrtally collltttit cl intcs

tog. 'l-hey I'ulther proposcd thtl amcndnrcnt of'Clause t(8) to llave thc police ollict:r role assigned

to a senior police oflicer. They proposcd that the tlegtrlating olllcer to be the sub countl'

commandcr of where the demonstrations or procession rvill take place, noting that the

decision and r.esponsibility to limit human rights shoLrld bc rrndertaken by a scnior comlnalrd

offrcer. 1'hey firrther proposed that the heading to clatrsc ; be rephrased to "Notiflcation to

hold assenrlrly or Demonstl'ation" fbr thc reason that a notiflcation shotrltl lr confttst':tl rr ith

an application since it is inltrrrnation fbr prrrposcs of'thc policc. 1'hey Irrrthcr' ltt oposed that

the notice period bc reduced to "at least nvo days" belirrt: thc proposccl assenrbly vvhich is thc

standard set by the Aliican Cnnrmission on Htrman Ilights.
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I 1.2

The Police Reforms working Group -Kenya ploposed thc cleletion of clause 7(l) as it

places lirrther unnecessal'y lirnitations on assenrblies. 'lhey lirrther proposc'd atnendment of

Clarrsc ;(s) tct atld "....antl shdll he deliaered lhrough o rltgital p,stem/en.ail' as a fbrm ol'adopting

t() \,arious lirrruats ot'setvicc to etrsttrc eflicient and transparent conrmttnication and

irnPlcntcnting a l)igital Notification Systcnr rr.ith a ccntralized online portal.

Kcnya IC1'Action Network (KICTANeI) & Acccss Now proposed antendntents to

provitlc, lbr. notilication systc'nrs lirt pcacelirl assenrblics l,'here organisers sinrply inlbrm

atrthorities in aclvance to help lhcilitate the event ar)d pl'otect prrblic salbty, noting that

notification rt<lrrircrncnt has been historically nlisttst'd to deny assemblies creating a

;lcrrlission rcgirne arrtl that ovcrly lrroatl disclction givcn to lxrlicc incrt:ase tht: risk of'abtrse.

'l'hcy notcrl lirrther that rrnder I IN I lurrran Ilights (irnrrrtittce's gc'neral contnrcnt No. 37 on

Article 12l ot' thc I(lCPli, notilication t'cqttirenrent should not an)ount to rcqtlest foI

permission. 'l'hcy subnritted f'Lrrther that notillcation systetn should be simple and

tt.ansparent, not brrreaucratic and fi'ee of charge, Iack of Iotilication should not make

assenibly unlau,ful or .itrstily dispclsal, :u't'est or penaltics, spontaneotls and lovv inrpact

itssclrblics shorrlrl rrot requirc notilication or be autontatically disbanded and alty t'estrictions

slrorrltl lrt corrunrrnicatctl pronrptly to allorl I'ol legal chalJenge lbr the reason that attthoritics

nlust l'acilitatc asscntblies rtnlcss the're's a gcntrine threat to ptrblic order.

On the crcation ol'thc oflence untlcr Clause t( lO), they proposed that it shotrld clt'arly delrnc

\\.hat (:glstitutcs an "rrnlarr,lirl asscrrrbll," to avoid vagut intorpletation that can be ttsed

at.bitrar.ily against pt'acclirl l)rotl.stors. 
'l-hcy noted that blankct t'cstrictions on fi eetlorr.t ol'

assen:llly art, d is pr.opoltionatc as rcstrictions clo not alrgrt rlith excmptiotrs olr lin:itation of

riglrts arrtl firntlantortal f-rccdorns Lrnder,\rticlc 2.1(2) of'thc (lonstitution. 'I'hey liuther

subrrlittctl that this provision rvill crcatc a chilling elll'ct on people's ability to engage in

pcacctirl assenrtrlies rr.hich includes activities such as crou'dlirnding, Lrse ofsocial media for

nrobilisation ancl rrse of onlinc spaces as places ol assentbly to strategize on organising

protests.

I1.9. 'I-hc Kenya National Commission on Human Rights (KNCHR) sulrrrittcd that the

prrlrsi6ls on tht' notification legirnc Lrnrlcr claLrse ; (l)-((t) nccd to bc strengthent'd by

inclrrding additional proceclural saftguards, slrch as rrritten notification ofany decisions to

restl.ict ot'prohibit an assembly u'ith clear rcAsons, as ucll as thc availability of expedited

.irrclicial revicrr,. 'l'lrt'1' proposccl th:rt provisions shoultl provide that no noti[i(:ation need ]re

srr[nrittctl firr srlall asst,rnblics, assr:rrrblics rrrrlikcly to genclat('distttrbancc ol'sPontaneotls

assenrblics.'l'[cy lirrthcl noted that it orrght to be clcar that thr: trotilication is not a re(ltlest

firr pt'rrlission and that thc gtxrd plactico and that a prior notification should only bc required

u'here its pur.lxtsc is to enable the State to pr.rt in place necessary arrangelncnts to facilitate

lieedonr ofassenrbly and to protect public order, pLrblic saf'ety and the rights and fi'eedoms

o{ otlrers.
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I l+. KNHCR 1lrther proposed thc dclc.tion o{'Clause i(7) r'cquiring thc presence ol thc organiscr

fbr the reason that the State bears the primary duty to f'acilitatc and maintain 1:t'ace and ortlct

at an assembly or clemonstration and organiz-ers shotrld not bc obligated to assist thc police

in carrying out their prirnary duty. -I'hey subrnitted that the Special Mandate on Ftcedotn ol

Peacefirl Assenrbly has acloptcd thc c'xpert opinion that, "assernbly orgartizers and

participants should not be conside:r'ctl lcsponsible (or htlrl Iiatrle) fbr the unla* lirl contlttt:t ol

others... (and together with) asscrlbly stewarrls, should not bc nrade lespoltsiblc lbr thc

maintenance of public order."

I l E. The Kenya Conference of Catholic Bishops proposed that thc asserrbly or cletnonstration

should be allorved to proceed once the notice has been availcd and that the Notice pt:riod bc

shortened to {brty-eight hours, noting that the t'cgtrlation of'assemblies shotlkl not lx'

mistaken as asliing (irr pernlission givcn that the sole and tttain pLtrposc ol'thc notilicatiort to

the law enlbrcenent is lbl'them to ai<.I the light to asscnlblc.

I16. 'fhey further proposed amendnrent of Clause t(t) to stlictly indicate that only law

enforcenrent nraintairrs Iaw and order.'l'hey srrbnrittecl that tltis provision rvotrlcl inli illl;c on

the right to peacefllly assernble ancl tk'nronstrate dLte to tlrc t'isks that rvill be assot:iatcd *'ith

liability of actions done by othcrs and that criminal punishntent to a civil lau' is ttot

ploportionate.

t l;, 'I'hey firrther proposed the anteudmcnt of clarrse;(ti) on the ortler ol'dispersing thc assclrrbll'

or denronstration and proposed to hal'e the police identityirlg and ren)oving tl:t: rogttt:

indiyiduals with evidcnce Iiom the asscmbly or denronstration lbr the reason tlrat peacclirl

participants in assemblies and delnonstrations should not be dispersed entircly dutl to thc

actions ol'a fbw miscreants and police should actively and ob.iectively enstrre that thc

protestors are safb li"om rogue participants. 'fhey proposcd the removal of all crinrinal

sanctions pnder clause 7(lo) and replacernent with civil pt:nalty that fits thc disolrdicnce (il'

any)

ll8. Katiba Institute proposed thc rlclction of the rulLrirt'ttlcnt ttnder clarrsc ;(i) that thc

organiser of' an assembly or tlcnxrnstration be ltrcscnt throLrghout the asscnrbly or

dentonstration to assist the police rn thc nraintcnance of'pcacc and order at the asscnrbly or

demonstration on the grounds that constitutional principle that constitrrtional rights

conferred without express limitation should not be cut rlown hy rcading inrplicit rcstlit'tions

into them. They notecl that Alticle 9i docs not imposc any obligation on a rights hol<lt'r

other than 6ing peacelirl and unzrrrnerl and that it is thc sole responsibility of'thc state to

maintain peact' and ordct'.

ll9. They further proposed the renroval ofthe criminal sanctions under Clause;(Sl) and (trl) or'

amendment to ensure that the magistrate has discletion and t'edLtction ofthe penalties 'lihey

submitted that the provision renlovcs the nragistrate's discretirxt by fixing the scntcncc to
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o1c -\,qar., tlrg r.t str.it.tion is not proportiorral and ltas a chilling ellbct otl the right notillg that

r\rticlc z.l. reqrrires thc statc to atlopt thc lcast restrictivc meastlre lvhen limiting a right.

120. 'fransparency Intcrnational proposetl additiort of' guidance on the natttre of the

requirelnent ol'notice, that the notice is not a rcqucst lirr pelmission l)tlt a nreans to cnable

thc police to l)rcpat.c t0 lircilitatc and l)rotcct an asser bll' eflbctively. 'l'he,y submitted that

this claqsc gr.ernts Lrnchecketl cxcessivc lx)wcls to thc regtrlating olliccr/ the police to linrit

atrd Pret.cnt exer.cisc of the right rtnder articlc .9; and that no corrcsponditrg dLrties and

respons ibilitics have been assignetl to the polict', to do as much as they can to encottrage

t:xcrcisc of the right,

l2l. 'l'hey Iurther proposcd the deletion of CIausc;(3)(b) noting that the rcquirement fbr

rrrar.shals is placing an unrt'asonablc obligation on organizers, contral'y to articles.g; and

2.1.(l) of'the (i>nstitution, u,hich is an unreasonable and Lrnitrstifiable lirrtitation to t:xt:t cist'

ot'rhe l.ighr. 'l'hey prrlxrsetl the inclusion of'a provisiorr in the llill, that tlre regulating otlicer

shoukl respond to a notice fi'orn an organizer within a reasonablc' amount of time and at least

9.[ horrrs, gir.ing adcqrrate reasons firr a decision that it is not possible to hold the proposed

asst'nrbly or tlenronstration; to plonlote tinrt'ly, prompt and eflicient communication by the

Policc rrpon rccciVing notificatiort ol an activity tou'ards exercisc ol'articlc '9?'

tr22. 'Ihc l.aw Society ofKcnya prolxrsed anrcndnrcnt of(llause 7( l) to rcad "/ Terson slmll hold

dt dssernbl:l or tlemonslraliort irt accordance ztith lfu proaixons oflhis section" for the reason

that thc provision already l'cstl icts thc asscnrbly or dcnronstration without due regard to

r:snstitrrtional reqnirt:rnents.'lhey firrthcr proposed thc IledLrction ofthe tirncline in Clause

;(:2) k) 2 da.ys noting rhat the 9-day timclinc is contrary to regional best plactice set by the

Afiican Conrmission on IIuman and Peoples' Rights tbr noticc periods to be as short as

possible, and ideally no nrorc than !8 hours.

l2iJ. -fh(' [,au Socict-y lirlther proposr.d the arldition ol a ncu palagraph stating that il'notice is
givcn later than tu.o days bclirre the dato on rvhich the gathering is to be held, the reason

rlhy it u.as nor gi\.cn tinreorrsly should bc givcn.'fhey contentled that by allorving lirr an

cxplatration. the rctltrirerrrent acknou'lcdgcs that legitirnate rcasons rnay exist Ii:r not

nrccting tht noticc deacllinc thus ollering Ilcxibility rvhile still rnaintaining regrtlatory

standal.ds.

r2.1..'l'he.y also prr>poscd amt"nding ClaLrsc ?(3) by dclcting tht'reqttirentetrt fbr physical address

ol'thc or.ganizt:r antl thc rnarshals u hich thcy srrllntittcd is prone to abttsc by law cnf'orccment

agcncics antl can [rt'rrscd to gag dissents through diflercnt lortns ofhttntan rights violations.
'l'hey firr.ther. prolxrst tl that the regulating olficcr shoLrld give a rcsPonse Lrndcr Claust'7('r)

tq thc notice u'ithin 2* hours rrgrn receipt ol the application to hold asserrtbly or

rlernonstration and il'a convener has not been given a response in ternrs ofthe notice within
.J.[ hotrrs afiet.giving the notice, the assenrbly or demonstration may take Place in accordance

r1,ith the col)tents ol the noticc. 'fhis is to encotlrage PI'onlpt I'esponses, uphold the
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firndanrental right to Iiee asscntbly and align rvith principles of adrninistrativt' lairncss arrrl

transparency.

125. 
-lhey also Jrroposed anrel)dmcnt ol'Cllausc 7(5) to rcquirc thc notice }te scnt via cntail to tlrt:

organizer to safegtrard thc rights ol'the organiz.cr and sccLrrity. Tltcy ploposcd clclction ol

Clausc ?(;) noting that it is a dercliction of ptrblic duty lirl the lxrlice to tralrsli'r tht:ir

constituti<lnnl dtrtics arrd lirnctions to nraintain p<'ace atttl ortlt't at asst'ntblics to orgatrizt ts

or any othcr privatc citiz.ens and tlrat thc inrpr:sition of'this drrty to tnaintain 1x'acc atld ordt'r'

on privatc citizens is unlawlirl. -l'hcy prolxrsed amc.ndment ol'CllaLrsc;(lO) by tlelctirrg thc

penalty rrndcr Chapter XI o[the l'enal Codc and sLrbstitLrting it u'ith a green.itrstice pcnalt.y

like conrmunity worh, noting tltat no pt'acclirl assentbly or tlemonstration is 1tt'inra lirt:it'

unlarvfirl brrt regulated.

126. Kenya Civil Society Organisations proposed anrendrncrtt o[ (]laLtsc ?(.s)(a) and (b) be ttr

exclude thc organizers lionr ploviding J:crsonal details such as their residcntial addrcsst's

which they submitted is a breach to one's right to privacy.'fhcy proposed delction ol(llaust:

;( tO) fbr thc reason that the in4losition ol'crinrinal liability on protestors contrar)' to 1\r'ticl('

.r7 of the Constitution. 'I'hey notcd that there is extcnsive discrotion givcn to thc larr

r:nlbr.ccrs t9 allorv or rleny tlcmonstration, the pt.nalt.y st:t is cotttrat y to lr ticlc I l( t )(c) antl

that thc llill instigatcs intrinsic ccllsLrx,s to Kt.nyans as n)aI))' Kt:nyatts rvill ll'ar llcirrg tbt'

penalties.

t27. Wecarc Community-Based Organization proposcd that Cllarrse l(z) bc anrcntlcd to

acconrmodatc the practical nced ol'protest organizt'l s noting that the rulttircntcnt to ttotili
the regLrlating oflicer betrvtcn thrce anrl lburtt'etr clays ntay constrain the al)ility ol- thc

indivitluals and grorrps to l'esl)ond to urgcnt issrrcs, -l'hey lirrthcr propost'tl altttrtatir','

methods Ibr vcrili'ing organizel itlcntitl,\!'ithout conrl)rontisirrg privacl'corrld lx. consitlcrctl

noting that reqLriring the {irl[ names and physical addt'esses of'the organiz.cls altd ttrat's]rals

may raise privacy concel'ns and create barriers fbr individtrals u'ho rvish to organiT.e protests

but are conccrned a[out their salbty or privacy, 'l'hey also pt oposed tlcxibility in trpdating

or nrodifying thc site or loute lvithin certain paranret(:r's rvhilc still trtaintairtirlg

conrmunications uith arrthoritics. 'l-hey srrbrnittcd that tht' rctlttirclnt:trt to spt'cily tllc cxact

site, rvhile ainrecl at ensuring pu[)lic sa{i:t-v and ordct', nra-1' place a significant bttrtlt:tt oIr

organizers. 'l'hey proposed that thc notificatiou should bc streantlined to cnstrre that it is not

used as a tool to sLlpl)ress or unduly control peacel'trl assentbly noting that thc lcvcl of tlt'tail

reqLtirt:d in tlrc notilicatioll proccss shorrld be balancctl agairtst thc ncetl to Pl'otcct thc rights

of individuals to assemble and dclnonstt'ate.

t2t]. The National Policc Servicc Commission proposed that the llill should trtakc provtsrott

cr.iteria fbr restricting assenrbly and denronstration rvltir:h tnttst be specific. clt'ar antl larvl'Lrl

1'hey proposecl amendment o['clarrst: ;(z) to redrrce the notice llcriod to 2 days troting that a

short notiflcation pcriod allows tbr quicker responses to ('\'ents balancing spotrtantlity rvith
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ot.(lor. 'l'h(' fLrrtlrr:r lrroPoscd anr(,lrtling ('larrsc ?(s)(b) to l('strict tlse ol'e\ccrrsive Po\\'cls

,articrrlarll. rrlrt.n tlispersing assctttbly ol d('llx)nstl ation an(l to allorr' lirr ovcrsigltt

accotlntal)ilitY and clear grridt'lirrcs on ttse ol'firrcc'

lgs). 
-l'lr! C6r1rIrission proposetl alnending clausc ;(l)) to plovidc fbr personal liability in cases

rrlrt're loss aptl rlanragc to l)t'ol)elty arise Iionr acts ol'violettce and vandalism during

(l(,ptotrlitrations zrntl assclltbly, to cl)stll'c accorrntabilitl' by pers<lns involrtrl ilt

L1'rl6lstrations arrtl assernbly rr hile protecting thc rights of'peacclirl participants 'l'hey also

l)l.oposed anrentlnrcnt of Clarrse i( 1o) to reducc inrprisotrnent to a Ittaxitrtrttn llcriod ol one

rlprrth altl prioritizc fines noting that a shortcr sentencc pt'riod a\'oids over penaliz-ing

rrrinot intiactions t athcr th:rn ct irrlirralizing intiactitlrts.

rs6 -l-riSclcss Youth ll.oltosed tltc tlclt-tiorr ol'clarrsr i( l)artd ('2) shicll tllcy subtlittctl

gr.alts nrrrch rcgulatoly control to thc regulating ofl'rcer n'hich can Potentially be misttscd

to lirnit and srrpl)t'(,ss assenrlllics.'l-hey firrthcl pl ollosc'tl delction of'Clausc;(S) u'hich

thcl,noted raiscs nra.jor data plivac.y concerns lbr the persons itrvolved ttndet <lata In'otection

,\ct. 'l'hcv nott'rl that the re<luilcrrrcnt fbr rcgrrlatirtg ollicer to Irorili' ot'ganizer in rvriting at

Plrvsical atldrcss urr<lcr.clarrsc i(1.) and (r) posr.s secrrrity risks antl that the need tt>

rr,st.hcdrrlc rrnrk'r ('laLrsr;(s) rra.y ltsLrlt in loss of'nrontcntrtnr or relcvanct'. 'l-hey notetl

lil.thcr.that thc provision of'l'Lrblic registers unck:r Clartsc ?(15) cottld includc sensitivt'

dctails abotlt organizcrs exlxrscs thcm to harassnlcnt.

Committcc Obscrvations

t5 I'l'lr<. (irnrlrrittot' obscn'ocl that-

ll.

Thc requircmcnt lbr organiscrs to be prcscnt at all times during thc protest placcs

unreasonablc cxpcctations on thc organisers, who not charged with thc

rcsponsibility of maintaining law and ordcr. Maintenance of law and order is thc

rcsponsibility of the policc undcr section 24 of lhc National Police Scrvice Act'

b. 'fhc Bill fails to catcr for protests within the digital spacc, singlc pcrson Protcsts
and effcctivcly prohibits spontaneous cvents by failing to catcr f<rr thcm and by

making a notice of an asscmbly a mandatory requircmcnt for holding an asscmbly.

c. 'I'he notification regimc fails to mcct thc international standard for notification

of assemblics under Guidclines on Frccdom of Association and Assemtrly in Africa
g0l7 \ 'hich rccomnends that-

participating in and organizing asscnrblics is a right and not a Privilege, and

thus its cxcrcisc docs not require thc authorization ofthe statc;

a notification rcgimc shall not stiPulatc that notifications be required too far

in advance; rather, any notice period shall be as short as possible, preferably

forty-cight hours;
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lv.

vI.

a failurc to respond by thc authoritics shall bo takcn as acknowlodgcment that

thc asscmbly may go ahcad along thc lincs proposed:

should the authorities receivc notification from mrrltiplc groups aimed at

holding assemblies in thc same space at the same timc, efforts shall bc madc

to facilitatc multiplc concurrent assemblies. Where this is impossiblc, an

impartial and reasonablc mcans shall bc found to allocatc thc spacc.

No notification nced bc submitted fbr small asscmblies, asscmblics unlikcly
to generate disturbancc or spontancous asscmblics.

G. CLAUSE 8- CONDITIONS FoR CONDUCT OF ASSEMBLY OR DEMONSTRA-I.ION

1.g2. IPOA subnrittt:<l that claLrse s on cleaninl; ul) costs is a 1.lrrlhibitivc lirrarrr:ial contlition Iirt'

dcmonstrations and ofibnds irrtt'rnational best pt ar:tices and that clarrsc I) of thc llill lirnits

the right rrrtdt'r r\rticlc J;.

l$.9. Hannah Wamuy'u proposed that therc uas nced to levies tltt'pou'cr by rcgttlating oflit:cls

to give conditions lelating to clean rrp on the grounds that;rrt organiser of alt asst'ttlbly tl<xrs

not have tlte pos'ct' to control atty ntt>lts that may.loin the llroccssion

rs{.. The Kiambu Justice and lnformation Nctwork proposcd thc tlelction of clatrsc s( t)(b)

and srrbstittrting it ttith ' cleatt ing ttp l.he place oJ'holditg the dsttmbly, or detultslral rott'

on thc grounds that thele is no lianrervork to reccivc Ilonics itttcndcd to clcatt trp placcs lirt'

holrling den.urrtstrati()n or asscrttbly.

l3r;. Kenya ICT Action Netrvork (KICTANcI) and Access Now 1>ropostrl that tlre llill lx

ar:rgrdcd to lintit inrposition ol cr>rrtliti<;ns only ort tltosc that arc strictly llcccssary to llrrblic

safety, ortler or thc rights ol'others. -l'hey f'urthel proposcrl thc renroval ol an.y linanr:ia)

obligation on organisel unlcss directly relatetl kr tlamages causcd by trnlarvfirl acts provell

in cortrt. 'I'hey ollserved that inrposing firrancial truttlcns on organiscrs c<tttltl rlt't.'r'

participation ancl penalisc individtrals lor excrcisirtg their (irrtstitLrti<>nal light rr hilc vagrtc

r:onditions such as nraintenancc ol public orrk'r cart bc ttscd to intpost t t'stt icrtir (' lllcastll ('s

that infi-inge on thc fi'et'donr ol asscnrbly. 'l'hey notcd that thc Special llaltlxrrtctll' or) th('

right to ll'oeclorn ol' peacelirl asst,nrbly and ,.\ssociatiolt has entphasized that flnancial

conditions should not be used as a rleterrcnt to the right to asseurblc and that conditions

intposed on asscnrblics mttst bc necessary anrl prolltlt'tionatt'.

ts6. Kenya National Commission on IIuman Rights (KNCIIR) proposctl stt t:rtgtltt'nirt{ tht'

ltrovisions ol'clatrsc s(":)(a) l>y adding plovisiorrs to clcarl-v tlclirtcatc tltc intt't prctatiott attrl

use of'limitations ou grorrnds ol public salt:ty, 1>rrblic olclcr art<l thc ;tt otcction ol thc rigllts

an{ Iitndantental liccdoms ol othcl pcrsons. 
-l'}l:y proposcd thc ilrclLtsion ol'a provisiort that

pr.or..itles guidelines on the thr.cc linritations. ,,\ltc'rnatively, they proposr.d adding a clear'

pror.iso that exprcssly stipulatcs that in intclprcting and applicatiolr of thcst'lintitations. tlre
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t.(.gulating authot'ity shall fhYr>rrr tltc t'njoyntcnt of thc ficedonr of asscnlllly to the greatest

crtent possibl(.. 'l'hcy nottd that thc linritations on grorrnd olpublic safbty, ptrblic ortler and

the protcction of'the rights and lirndarnental ticcdorns ofother persons arejustifiable l'easons

to lin:it rights and they align $,ith regional and intt"rnational standarcts They observed that

thc Iinritations as put theleof'at't ovcrly lrroad and subiect to abttse and that organizers and

Participants intr:nclirrg to holtl a racelirl asst.nrbly <lr denlonstt'ation may still be lirnited

rrnder thc gLrise of'prrltlic lau and ortlcr gtottrtrls

'l'hey also proposed thc clelction of'(llause 8(9)(b) on the grotrnd that thc requirement is

onerous and r11rreasonaltle. They notetl that the Bil] has not expresstld hor'l' the cost is to be

assesscd anrl there is a grcatcr rislt of' abttse by lcaving this to the discretion ol the

authorities-particrrlarly thc lcgulating otlicer-to specifi' sLrch pa)'nrent conditions.

I.3-;

I t.t

tss. The National Policc Scrvicc Commissionploposcd the atncndtll('nt of'C--latrse I to ensurc

tllat tllcrc is a balancc'betrvecn public order alrd individtral fi'eedom'

ISS). Kenya Confcrcnce of Catholic Bishops proposcd that thc regtrlating ollicer to givc

r.easonablc and objectir.e.justifications o1'the conditions. 'lhey noted that this clatlse gives

thc regtrlating r>flicel Lrnnecessary polvcrs llithout chccks and may lhil tbc obiectivit-y test.

'l'hey also proposed dclction o1'clausc B (2) (b), (c) and (d) fbr the rc'ason that conditions set

out irr sr.ctions n (2) (lr), (c) and (d) talgets thc organizer altd sets conditions $'hich callnot

llc rnct rvhcn a public plotcst is taking placc.

I 11). Katiba Institute proposed the rlc,letion of'Clarrse 8 n()ting that the trnlirnited pos'ers ol'the

llcgLrlating Otllccr olll.nd Articlc lo of tht: (lonstitution. 'i'hcy noted firrther that the

irnposition ol'thc condition ol'cleaning up costs irnplicitly irrtposes obligatitlns on the right

lroldcl that arc nr:t in the Cilnstitutitltt,

'I'he Law society ofKcnya Proposetl the dclction ol'clausc I (9) (b) IbI thc reason that it
ct.eates it chilling ctl'ect on thc right to assernbly antl den:onstration. 'fhey notcd that adding

thc cost ol'clcanup as a corrdition coLrld disproportionately af}'ect grassroots ol'ganizations

or sntallcr grorrps that nray lack the linancial nreans to cover such t'xpenses. 1-hey submitted

that it is generally thc responsibility of the authoritics to nraintain and clc'an public areas.

'l'he1'also proposed dr:letion ot'Clause rl(2)(c) rvhich they subnritterl allorvs thc police broad

rliscrt'tion to arbitlarily detcrnrine the places that ar'('open to citiz-ens to excrcise thcir rights

to assctrrblc and tletrtonstrate. 'l"hc)' observcd that the right to fi'eedonr ol peaccf'rrl assembly

orrconrl)asscs the Iight to choose a ventle, tirr:c and pttrl>ose ol'assembly.

1.t9. Kcnya Civil Socicty Organisations proposctl the delt'tion ol'Clause 8(l) in its entiret)'on

thc grorrncls that it pavcs way lbr abrrsc oftlisclctionaly powct's of'the regrrlating otlicer and

fbr. {irrther restrictions of the light to assenrble. 'lht'y also proposed amendtrtent ol Clause

s(2)(b) ro ensurc that clcaning up is donc by thc state.'l'hey observed that the IIuman Rights
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Cor-rncil hcld that thc rc<luirt,nteut li)r' plotostols to bcar the clean-rlp cost is contlarl'to
Ar.ticlc 2t ol the lntcrnational Covenant on (livil and I)olitical Ilights. Irrutlrcr, thc'.loint

r.eport of the special rapporteur on the rights to li'eedom of peaccfirl asscmbl;' and ol

association and the special rapporteur on cxtrajudicial, sumnlal'y ot'arbitrary excctttiotts on

the proper nlanagernent of assemblies, 90l6' by thc [-lnitcrl Nations O1]lcc of thc lligh
Commissioner lor IILrrnan Ilights ritatcs that statcs nrtrst Iircilitatc llrotcsts. attrl tlris

ollligation includes tht' provision of'basic scrvices, suclt as trall'tc ntanagentcllt, Inedit:al

assistance and clean-up services.

l+9. Police Reforms Working Group- Kenya proposecl the delction ol'Clatrsc s( t ) on tht:

grounds that granting a regulating oflicer tlre porver to set conditions beforc a protcst cotrltl

sgppress specilic grotrps or viewl:oints, discoLrrage prrblic participation and ct'cat<'a thilling
eflbct on protests rvhich untlcrrnines thc principle ol'ctltralitl' bclbrc thc lau'.

I.!.!. Nabwire Obara Advocatcs. I)roposed thc dclction of Clatrsc s(e)(b) on thc' grotrtrds that

charging any kind of fbc to protest is.iust a $ay fbr tlrc state to detnand pa.ynrent firr

exercising lirndamental hunran lights and a rvay of intinridating Protestors by clcating

financial barriet's.

1.1.5. Articlc 19 Eastcrn Africa proposcrl thc delction ol'(llausc ti(l) aIr(l (2) noting tllirt tcrlrls

strch as 'pulllic ordcr", 'public salbty', 'inhclcnt enviror) t))('Iltal or cttltLlral sclrsitivit.r',
'r.csource management practicc of a tlelicate nature' are general tet'ms that arc ol)cn to

misinterpl'ctation and al>use by larv enlilrcernent. 'fhey sulmtitttxl that the Bill has not

expresscd the cost to be assessed and hence there is a greater risk ol'abuse lty l<:aving this to

the cliscr.ction of'the arrthoritics. 1'hcy subnrittcd f'rrrthcr that strch ursts shotLltl l)t' t'rtcrotl

fbr by the state as providcd in the GLridelincs on Frecdonr ol'l'eacefirl ,'\sscrrtbly'

1.f6. Police Reforms Working Group- Kenya proposed the dclction of' clause s ot) thc

grountls that granting a regulating ollicer the power to set conditiotts befbre a 1;t'otest corrll

sr.lppl.ess specific groLrps ol vicrvpoints, discoLrrage prrblic participation and create a chillirtg

cli'ect on plotcsts u,hich trndcrnrines the pl'itlciplc of'eqrrality belbrc tltc larr'.

l+i. Tribeless Youth subnritted that the criminalisation ol'relirsal to obcl'ordcrs ttndcr clattst'I

is an cxccssir.e t.neasulc that nright criminalize rnilror itrliactions and cotlld lrt' rts<'tl ttr

tunfailly penalize groups.

Committec Observations

l+s. 'I'he Comnrittee observcd that-

a. the clause grants thc regulating oflicer thc Powcr to set conditions bcforc a

protest th€rcby allowing thc rcgulating officer to grant or deny the right on

assembly and demonstration;
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thc imposition ofconditions by thc rcgulating ofliccr indircctly limits the right

to asscmbtc and dcmonstratc in a manner that dcrogates from its core or

cssential content;
the Bill goes against the Gcncral commcnt No. 97 (9o2o) on thc right of peaceful

asscmbly, which providcs that the requircments for participants or organizers

cither to arranllc f<rr or to contributc towards thc costs of policing or security,

rncdical assistancc or clcaning, or othcr public serviccs associatcd with peaccful

asscmblies arc gencrally not compatible with Artictc et of the International

Charter on Civil and Political Rights.

The imposition offinancial conditions on the right to assembly has thc cffect of
rcstricting to the right to assemble and demonstrate. 'fhc clausc does not set up

a framcwork to asscss or recoive monics for clean-up costs which leavc it open

lbr abrrse and unccrtainty.

II. CL,{USE 9- APPLICA'TION TO SET ASIDE OR VARRY CONDITION

I t,t). I lannah Wamuyu proposcrl thc rcrnoval ol the req ttit'etrterlt to aPpcal to I Iigh Clotrrt noting

tlrat t[is rt'cates a lrottlt'rrcr:lt and is a nrattcr that can lte handlcd atltn in istl'ativcly.

Lio. Kenya Confcrence of Catholic Bishops proposr-'d the antctttltttcnt of the claLrse to inclrtdrr

sholtt:r tinr<,lincs lirr lrcarirr.t4 and rcsolrrtion of'the altpeal to 2l ltottrs, lailrrrc to uhich, the

ass<'nrllly rtr demonstration to ltroccctl a.t planncd. 1-hcy nott'cl that Cotll't plocesses arc

Ir.ngth,y antl thcre tltcrt,lbrc nt'cds to bt'a sct timeline lbr the corrrt to tltake its tlecision srr

tlrat it dot's not alibct thc titttt'litress of'an assctrtbll'ol'(lcn)onstration.

Articlc l9 Eastcrn Africa plollosetl thc ;rnrendrnent of'claLtse 9(l ) to rcad " lhe ()ont'ener nta)'

Ltltf h, ta lhe I ligh hurt or a (httf lllagtslrdlls (ou?'t ds rt ,n lllet' ol urgunq' . 'I'hey lirrther

lrroposcd tl:e amendnre rrt of'claLrsc It(2) to rcad thtt! the afplicatun-ftled is to be.f letl ttilhh snet

rlqt.s afler recaipt oJ'nottce of'o losition ol'a rcnditiort or prohibiliort. 'l'hcy pt oposctl the deletion

ol strbclarrst tt(S) to prtx'irlc that an application to bc made to a lttu'et cottrt ol diflbrent

1rl;rtlirrnr lirl tlrt cast, to lx: t'orrs idr.r't'<I. 'l'hcy strbnrittetl that tht' IIigh (irrrrt is a high-level

pr.occss lirr persorrs rr ith linritcd lcsoLrrccs. 'l'hey noted that the proccss of Cottrt orrght to

lrt. a last t.oi(n-t option as thc (:()nstitr.ltion pron)otcs altcrnativc tlispttte resolutiolt

lrcchanisrls base<l on rnutual colrser)t antl participation. 'l'hcy fitlther proposed deletion of

clarrsc 9(.t.) on tlrc grr>rrnds that thc ('or t cannot bar a placc firrnr Public usc as therc are

avqrtres firr 1.lrrblic rrsc, pt>ting that this violatcs Ucnet al ;tLrblic t() acctss prrblic spaccs.

b

c

d

lr'il

Conrmittcc Obscrvations

ti,l 'l'lrc (\rnrtrtittce obst'rvccl that-
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a. Thc rcquircmcnt to apply to thc High Court to sct asidc conditions issucd by a

regulating officer creates unncccssary burcaucratic blocks that may impcdc on

the right to asscmble and demonstrate;
b. The requiremcnt to apply to court to sct asidc conditions has thc effect of

detcrring spontaneous dcmonstrations which may bc ncccssary to addrcss urgcnt
conccrns-

I. CLAUSE IO - CONDUCT OF ASSEMBLY OR DEMONSTRA-I.ION

Hannah Wamuy'u proposctl a revierv ot thc poscl of'nrarshals to ttgtrlatt' att rtsst tttltlt

noting that this is thc lesponsibility of thc policc.

1.5.1. Katiba Institute sLrbmitted that the prt-n'ision inrposes an obligation ott thc convettor ol alr

assembly to appoint ntarshals and takc steps to ensul.c tltat tltc assctttbly or tlctltonstlatiotr

always proceecls peacelirlly, which is an Lrnknolvn obligation in thc (irnstitLrtiott and docs

not considet'the position of"spoilt:rs' in thc dentonstratiotl.

l.is. Thc Policc Rcforms Working Group- Kcnya proposcd tltc rlclctiort ol'('lattsc t0(9)rt'hich

thcy rrotcd has been addt'csstrl irr thc I)rrblic Ortlcr',\ct (--ap. ;t;.

Committec Observations

156. 'l'hc Corlmittee obst'n'cd that-

a. Thc appointment of ntarshals by a convenor of an asscmbly or dcmonstration to

control participants takcs thc front thc National Police Servicc thcir statutory rolc

of maintenancc of law and ordcr and preservation of peace undcr section 04 of thc

National Police Service Act.

J- CLAUSE r r - PROHIBITIONS DURIN(i AN ASSEMBLY OR DEMONS'IRAI()N

l.ti. IPOA srrbnritted firlther rhat ('larrst' I t is [rroadll' tlraltcrl and Irtay bc intcrprctctl trr

complctely bar all signagc and chants drrring rlcmonstrations. 'l'he1' stated that Olatrsc t t (c)

is disproportionate as therc corrld Ix. a nry'iad of reasr>ns li>r lace t:ortt ings tlLtt-irtg prot('sts

such as religion, health, expression and privacv.

158. Salma Khamala proposcd thc tlclction ol'Clarrsc I l(c) on prohibition of'tltt: rvcat ittg ol a

nrask <lf'disgtrisc noting that thc trsc ol nrasks is neccssat-r,tluc to polit:c lirittg tcalgas atr<l

harmfitl sttbstances at pl otestors.

t5a), Kcnya ICT Action Network (KICTANeI) and Access Now proposed thc amcndnrent o1

clause I t(c) ancl aLlor.v masks and disguiscs unless they arr: dircctly ttscd to coltttrtit ttnlarvfitl

I r'i3
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acts.'fhcy lirrthcr proposed inclusion ot'plovisions to cnsure that all policc ofticers deployed

to nlanage asscmblies are idcntifiable bl,u,earing polict' trnilornts antl visible badges and

prohibit rvearing of' masks ancl concealrnertt of oflicers' identities and vehiclcs. Tht'y

proposcd introtlrrction o{'provisions to strictly rcgulatc and prohibit ttse of surveillance

tcchnologies.

l(tO. 'l'hc,y srrbnritterl that thc prohibitiort on searing Itlasks ot clisguiscs maf infi'ingc on plivacy

arrd safL.ty, espccially rvhcre participants seek anonynrity to protect against letaliation. -fhey

srrbntittetl lirrther that restrictions on attil'c corrld be lnisused to target specilic grotrps'

inliinging on fi.cedont ol'expression and assenrbly and ptrts protestors at risk. F'trrther, they

strbnritted that failqre to define "incite hatred" is calculated likely to catlse or encoura$e"

rrnder srrb clause(a) and (c) provides rootn lbr broad intcrpretations to sanction speech that

is not crirlinally prrnishablt'. -fhcy observcd that subclattsc (c) fails the tcst ofneccssity as it

lirils to prlvidc grounrls fbl barrning lircc coverings and u'hether such limitations at'e

prOpol'tionate.

l6l, Kenya National Commission on Human Rights (KNCHR) proposcd a clear dclinition ol'

q.hat c6pstitutcs "ofli:rrsive \l,eapon" ttnder Clattse It(e) in the Kenyall context to avoid

arrbigrrity.

l69.'I'he National Police Scrvicc proposctl insertion of'a nerv scction It(z) to provide fbl the

t:t.rtain olli'nccs rclated to contlrrct of dcnronstration at:d obstrLtction ol'certain classes ol'

vchiclcs inclLrding arnbulance, firc enginc or vehicle bekrnging to the National I'olice Service

or the Kenya l)eft'nce lrorccs.

16.9. 'fhc Kenya conference of Catholic Bishops proposed that the llill allorvs palticipants to

u,t'ar LLnilbrn:s ol display banncrs, as long as thesc itetns arc not linked to hate spt'cch. 1'hey

srrlrrnittctl that this section gives the statc'widc discretion to Iirlit the right to assetlltrle.
'l'hty srrbrr:itted frrrthel that thr- pt'ohibition o['wcaring Lrni{brms and masks by participants

in dcnronstrations or asscnrbly goes against the standards of protecting lreedonr of

cspression drrring asscnrblies as pro','idcd fbr in thc (iLridelines on the Iireedorn ol'

Associatiott and Assenrbly in i\fi it:a.

I (r.1.. Katiba Institrrtc proposetl the dcletion ol'Clarrsc ll fol'the reason that it infi'inges on the

Iiccdonr of't'xprcssion urtder Alticlc 3.9.

Kiambu.tusticc and Information Network (KIJIN) proposed an amendmcnt to inclLrde an

arltlitiorral clarrsc I l(2) to read ',4 Police Oficer or rtg atiag oficer shall not al an assembly or

rltrtortslr.d utn rcdt'd disgutse matk or artr- other apltords or itent uhich ttbscures his or her fdk or

freuerts his or htr identftcatioz ", 'l'his they submitted will help curb the issLre ofrogue polico

ollicers hirling in plain clothing or other pL'l'sons masqtlerading as officers'

I (i;
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166. Article l9 East Afiica proposcd the dcletion ol Clausc ll fbr the reasoll tllat it linrits

{ieedonr of'expression, -fhey noted that intelnational larls provide that policc should also

have identiflcation markers including their ollicial police badges

l6;. Nabwirc Obara Advocates proPosed thc delction oifllatrse t t(a)(b) and (c) firl thc lt'ason

that u'ealing <-rl'rnasks shotrld be allorvr"d to prc\'('nt re1>risals arxl avoitl statc sttrvt'illant c.

l6ri. Police Rcforms Working GroupKcnya J;ropt>sed tlrc tlcletion ol'clattse I l(aXb), ( c) arrd

(d) noting that banners, placards and songs lostel unity and solidarity, creating a t:ollcctivt'

identity and strengthening pal'ticipants' resollr: u'hich clrarv prrblic and rnedia attcnti(,n.
'l'hey notcd that crlrtailing on thesr: Ibrnrs post's significant denial ol' Iiec spccch atttl

assembly rights, -l'hc.y f'urthcl proposcd the arucnclntt'nt of sttb clarrsc (c) to tlelint' att

olli:nsi.r'e ueap<>n noting that a l>roarl tlefinition can lcad to nraliciotrs proscctttion artl
rctaliatory attacks at pl'otcstors rvho ntay be carrying plat:arcls.

169. Kenya Civil Society Organisations proposed thc deletion ol'()lausc t t(c) tbl the rcason

that it is not proportionate to the legitirnate ainrs sought to be achicved by the ilnpositiorr ol

those lestrictions. They sLrbmitted that the plovision is contrary to Articlc 2'l(2) arrd parts

way lbr rr:prisal and retributiorr llcing nrctcd on organiscrs and l)rotestol s. 'fhc), strhrrrittctl

that thc claLtse pat,es rvay fbr constrairrts on lcligion givcn that religions likc Islarrr arrtl

Jrrdaism require covering ol'thc hcad.

I ?o, Wecare Community-Bascd Organizationproposed that thc llill shortld eltstu'(' that tlrat

plohibitions arc spccilic to incitcrncnt that is likcll' to lr:atl inrntittcnt viol<:ncc. 'l'hc-t rtrttcd

that plohibitions against iuciting hatrctl or violcncc throtrgh variorts li:rIus ol't'xptcssiorr

sLrch as banners, placards ancl spccch can ltad to uniust lirnitations on legitintatc firrtrts of

plotesting. -lhey proposed that the Bill defines the tcrrns 'calctrlatt:d and likely to catlsc ol'

encourage r.iolc-nce' noting that vagueness can lead to inconsistcnt cnfbtct'nrcnt attrl

potential abuse. -fhey srrbmitted that prohibiting the rvearing of nrasks that obscure a

person's face raises significant collccrns abotrt privacy and salbty partir:trlarly iIr

denronstrations. 'I'hey proposcd that thc llill dcfincs ofibnsive weapons lirr thc t casolt that

prohibition against possessing oflbnsivc rr,eapons should lircLrs on prcvcnting tcal thlcats

rvhile avoiding cxcessivcly lirliting the right.

t z t. Tribeless Youth submitted that Clarrsc I I (c) is trnco ns tittrtio n al and denics l)t'otestol's
anonymity lionr thc statc.

Committce Obscrvations

179. 'fhe Comnrittee observed that-

The prohitrition offace coycrings, masks or clothing that Prevents docs not catcr

for rcligious and cultural scnsitivitics
(i)
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K. CLAUSE I9- LIABILITY }-OR DAMA(;E

l;.J. IPO.A submittcd that Clause l2 intposes unlail'ly talgcts denronstration organisers alrd

irnposcs conrlitions tllat are filndatrrentally incompatible w'ith the way public protests

happcn.

li [. Salma Khamala proposed the deletion of'Clausc l2(I) on the grorrnds that is u'ell knou'n

that pr.eviorrsly goons har.c been hircd to destroy Property dtlling protL'sts and that there

are alrr:ady prur,isions in larv to tleal with this. She sulxnitted that the police should trt'

pl escnt to l)t'otcct ln'opcrty dtrring protcsts.

175. Hannah Wamuyu ploposcd that anyone catrght destroying Pl'oPerty should be taken

throrrgh the collrt process. She subnritted tlrat thc provision on rlanrages was pttnitive t<r

sr.garriscrs rvho rkr not havt thc capacity to contt-ol trtol;s. Shc f'trrthcr proposed thc rernoval

ol'thc ltror.iso stipulating what is sufl'icient prool'noting that it interfi:res rvith the trial

proct'ss atrd the discletion ol'the Court.

t 7(i. The Kcnya National commission on Human Rights (KNCI IR) proposed deletion of'

claLrse t2( t), (2) on the grotrnds that it lestricts li'eeckrm of assernbly in general. They

subnritted that the clause contravenes r\rticle .9i as read *ith Article C+ (?)(c) ol the

Constitution rvhich prohibits the enactment oflegislation that limits a right or lindamental

tieedonr so fht'as to derogate fi'om its core or essential content.

t;;. Tllc,y subnrittt'tl that thc clattse places liability orr evcry person and organization

I)articipating in au assc'nrbly fbr danrage cattsed to ProPel'ty dtrring the assentbly or

deurorrstration. 'l-ht'y notcd that thc proviso sccks to shilt the but'dcn of proof li'om tbe

pt.oseclrtion to thc organizcls rrhich is not only not,ltrstiliable bLrt also illegal. They

sLrbrrritted that pcacclirl dclnonstrators and organizers shoLrld not be penalized for their'

actions, instead, thc Statc should f'Lrlfil its positivc obligation to ensut'e peacelirl assemblies

by protecting sLrch assentblies li'om strclr clentents.

l Tli. 'fhc National Policc Scrvice Commission ploposerl that ('lausc tz(t) be anrcnded to catcr

Iirr trnlirrcst'cn acts ol roguc elernents. 'l-hey notcd that this provision places all the liat:ility

tirl dantages to propcrty arising fionr demonstratiolrs on ot'ganizers.

li0, The Kcnya Confcrcnce of Catholic Bishops proposed atnendment of clattse l2 so that

liatrility is strictly personal, to renrove all liability against an organizatiolr or person

conr<.ning thc asscnrbly or demonstration.

lso. Katiba Institutc proposed the deletiou ol'Clatrse t9 firr the tcason that it creates an

exccssir.e bLrrden on light holdcrs and stverely limits exercising a right. They subnritted

that the civil liability threat creates a chilling eflbct on the I'ight.
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I 8 L Transparency International submittcd that ('lause I ?( I ) is a prrnitivc claust' t ltat secks trr

limit exercisc, ol'the tight under article 3i, without establishing thc rclation bctu'ectr thc

linritation and its prtrposc, as requiretl ttnder article z+(t) (t:) of'the ('oltstitLttiott.

r$9. The Law Society of Kcnya ploposc'd the deletion olClarrsc l9 on the gt'orrrtds that it
introtlrrces a plohibitive antl Lrnreasotrable financial bLrrtlcn on citizt.ns intcnding to h<;kl a

demonstration. -l'hey subrlitted that it is unconstitutional so fir-as it places a hlanket Iiabilitv

on all demonstrators,
183. Kenya Civil Socicty Organizationsproposed tlclction of' ('lause l r( I ) fbr tht: rcasott that

the (llarrse placcs a burrlcn rrpon thc citiz-en to.]rrstily thcil t'xelcisc ol a f'rrlrrlanrcrr tal t ight
rathcr than placing the but den uport the statc.

lB,t.. Policc Reforms Working (iroup ploposed thc delction ol clausc l2 fbl thc tcason that it
Linrits the right to assemblc as per l\rticle s; hy placing a lrtrgc rcslxrnsibility ott orgartizcrs,

an r.rnfhir restriction of'tlteit' lieedonr to assentblc.

185. ARTICLE l9 Eastern Africa proposcd tlrt, dclction of srrbclattsc I n()tir)ia that tll('
organizct's should not be hcld vicaliorrsly liablc lbr actions thc.y lla\1'r)ot facilitatcd ar)(l tllat

the policc maintain the general lolc ol nraintaining pcacc and plottxrting st:ctrritl' dLrring

dcnurnstlations. 1'hey also lx oposed thc deletion ofthc last part olstrbclatrsc 9 Ibr tlrc

reason that the bulden ofproolalways lies rtith the clairnant/pr'osecutor', not thc Pel'sotl

allcgcd to comnrit thc crirrrc.

l8{i. Nat wire Obara Advocatcs propost'cl thc dclction of't:laust' t2( t ) arrrl (b) tbr tht' rcasorr

that inrposing liability on olganizel's secnls intcntlctl to tliscotrragc ot'J>rcvcnt tlrt- ot ganiziltt
and holding of'assemblies altogcthcr.

Committee Observations

Iui. The Conrnrittce observed that-

a. Imposing liability for damagcs during an asscmbly or demonstration on all

organisations and participants imposcs financial sanctions on thc frcedom of
assembly. Therefore, it restricts the right contrary to Article e+ (e)(c) of thc

Constitution which prohibits the enactment of legislation that limits a right or
fundamental freedom so far as to derogate from its core or cssential content'

b. Thc Civil Procedure Act provides an avcnue for rccoursc in law for damagc to

property including damage causc during an asscmbly or dcmonstration.
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L' CI-AUSE' l3- PowERs ()F.ftIE PoI,lCE DURING ASSEMBLY oR DEM0NSTRATIoN

lrts. IPOA slbrnitted Clarrse 1.3 lfraltts extensive po\rers to the police that cotrld if irnplemented

lcstrict the right rrnder Article 3?

llannah Wamuyu ltloposetl thc atrtt'ntlntt'nt ol'clause t.9(d) to prol'ide cit'cuntstances

rrrrrlcr u,hich polic,e nray act anrl deline pcrsons against whom actions nray bc taken She

srrl>rrrittetl tlrat the clausc l{ives roorrr Ibr policc to hat ass evc"n thost: who arc ltot Par-ticipants

I lil)

l9o. Kcnya ICT Action Network (KICTANcI) ploposcd that the llill linrit police powers to

<lispersc assenrblies to situations rvhcrc therc is an irnmediate and crediblc t)rreat to public

safi,tr,, introrluce r:ranrlatory dc<.scalatir>n procedttres. This is to crlstll'e that dispersal of

assenrll]ics is a nreasure of'last lcsort, rrscrl ortly uhen thet'e is a clear and llresent danger

tllat cannot lte a{th'csscrl t}rrt>rrglr lcss restrictivc nreans.'I'ht'y Iroted that strch broad porvers

incrcase the risk ofar.bitrary enlbrccrncnt and cxcessi\,e forcc rvhich has been historically

alrrrscd. 'l-hey notecl that tht' Afi'ican Conrnrission's guidelines on Irreetlont ol'i\ssociation

and i\ssentbly stress that lbrce shou]d only be used as a last resort and must be proportional.

lt,t. Kcnya National Commission on Human Rights (KNCHR) proposcd the addition of'an

crprcss provisir)n that statcs that thc law enfirrccnrent ollicials have a dtrty to reli'ain fiom

rrsilg lirr.cc rvhcl llolicing asscrrblit.s; that thc use ol'lbrce shoLrld be the Iast resort, and only

u[en is necessary antl proportiotrate response to the behaviottr of the pl'otc"sters.'I'hey

pr.oposcd that u,hcrc some participants are violent, the obligation to fhcilitate and protect

those assenrbling peacetirlly rt,nrains in linc rvith the Aliican C,:ntmission Oetteral Comment

s, thc llight to Lil'e (art t)..9(; and tht Rcsolrrtion on the Right to l)cacclirl l)c'ntonstratitttts.

,\('l II'll/llcs.gs I (l-V) :2ol-r.57.

tI)1. -l'he National Policc Service Commission pr'oposcd atncndlnent t>f Clattsc l3 to cleally

rlclinc thc safbty conccrlrs to be atldressed by the provision. 'lhey obsc'rved tlrat the provisiorl

!{rants s\\,ceping powers trpon the policc to ilnpose conditions oIl derlonstrators.

lr).i. 'I'hc Law Society of Kcnya llroposr:d insertion of'a ner.r, sub scctiott 2 altcr 1.9(d) to pl ovide

Iirr.thr. steps tr> tr takcn by tlr l)olicc rvhcre a Police ofl'icer has rcasonable fll'otlnds to

lx'lit,r't. that (langcl' to Pe|sons antl plol)erty, as a lesrrlt of'the gathering ot dcttlonstrat ion,

r.arrnot bc at.crtc'd by tll('stcps rcfi:r'red to in clause 15.'I'his is to proviclt'a clcar procedure

liu. policc. otilcers to lbllorv if thcy bclieve that a gathering or demonstration poses a

significant risk to prrblic safi'ty or plopcrty, ensure that actiolts taken are based on

cstablished protocols, u hich e,trhanccs sal'ety and nrinimiz.es hat'nr attd cnsures the protection

ol ltrttttan lights antl that th('rc is a proportiotlal r('sPonsc.

ll) !. Kiambu Justice and Information 'fcchnotogy (KIJIN) proposed an additional clause

1.9(r) tu read 'u police oflcer shall tn.tl use norc.fbrce than is reasotable such as use oJ'irritanls utrd
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lt)aler catnons to matage d demonslraliort or assembll etcepl o 1, 25 a measure o.f'lasl resorl' to

give room fol additional clauscs an<l lirnit cxcessive fblcc uscd by policc *hcn contt'olling
pl'otcstants.

t95. ARTICLE tg Eastern Africa plolxrsetl an arncDdlrlcnt to add arr e xprcss ptovision that thc

larv enlbrcement olficials havc a drrty to rcfi ain fiorl rrsing fbrcc rvht'n policing asscnrblics;

that use lbrce shoulcl be the last resolt and only rvhen necessary and 1>roportionate rcslx)Ilsc

to the behavioul' of the protestors, to.jLrstily the right to life.

196. Police Rcforms Working Group Kenya proposed the dcletiur ol subclausc I and g arxl

noted that the prinrary rolc of'polict' in asscnrblics is to plovicle st'crrritv antl nraintain lau

and ordel rvhen necessary.

Committee Observations

197. 'l'hc Comnrittec obselved that-

The Bill grants powers to thc police but fails to give obligations of thc policc
during an assembly.

M. CLAUSE I,1 . OFFENCES AND PENAI,TIES

198. IPOA submitted that Clarrse l,t, grants the C-'abinet Secrctal'\' broad porr,ers to I:talic

regulations rvhich could lead to broad excctttivc colrtrol.

a

tgs). Hannah Wamuyu proposed a rcvierv of'Clausc l'!(2) \'ltich prescrilx's scntctlcinl{

rnandatory ternrs noting that it interli:res rvith the discretion ol'the cortrt.

lIr

2oo, The National Policc Servicc Commission pr'oposed an anrcndnrcnt ol thc Bill to utaltt: it
an ollbncc to iniLrrt'police ofliccrs or callsc clarnagc to policc plopcrty noting that thc rights

ol rlerrronstrators shoLrld not ('xt(.nd to taking arvay thc rights o1'lxrlicr: olliccls 'l'hcy also

ploposcd to have a clear pror,ision on noisc tlrrling assemblies an(l denlonstratiotls to

prevent noise pollution dLrring asscnrblies and demonstrations.

2o l, Kenya ICT Action Network (KICTANcI) and Access Now prolxrsc<l thc

dt:criminalisation and renroval of'clirninal pcnalties fbr palticipatiort itr asscnrblics. ttnlcss

linketl to acts ol'r'iolence or scrioLrs turlaulirl contluct. 'l'hcy proposcd tlrc introdttction ol

adnrinistratir,e lemedies and warnings belbre corrsidet'ing prosecution noting that

criminalisation disproportionately inrpacts public and discourages civic engagcrtrcnt,

zog. Katiba Institute proposed the dcletion o1'(--lause I ! on the basis tltat thc principlc ol

propoltionality would lhvour the retcntion of thc finc btrt the rlelction ol'thc irrtpt isottntcttt.
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'l-hcy subnrittcrl that thc crinrinalisation ol'the lhilulc to givc notice is an unjustifiable

violatiott ol thc right to (l('lll()rlstl ilt('.

uolr. 'fransparcncy Intcrnational proposed thc arncndnrent ol'clartse t'l(t)(a) and noted that it

fhils to considt:r spontaneous asscnrblies rvhich are rc"cognized under the Constitution and

plotcctcd ttlttlet' intcrtratiortal larl'.

90t..'l'hc Lawsocictyof Kcnya Ploposed tlx' tlt'k'tion ot'l)aragraph r'!( l)(a) on thc grotrnds

tlrat it is alrt'atly pre-.iLrtlicial to the or1;arnizcrs tll'protcsts and peacelirl assenlbly and thtts

;xrscs a signilicant thrcat to licctlom of'asscurbly. -fhcy also proposc'd amendment of'(llarrse

I l.(l) to reduce the penalty firr ollbnces to thousand shillings or to imprisonn:ent lbr a period

rrot cxceeding 6ne nronth or to a proportionate penalty anclrored on the principles o['gt'een

.jrrstice systcnr.'l'hey subrnitted that protest, assembly and/or demonstration is not a crinre

thus prrnitivc nreilstll'cs shottlcl not be inrposed on citizens

9o.,,. Policc Rcforms Working Group- Kenya proposed the dclction of sttlrlaLtse (t) and (b)

,\s rvell as tht, anrcndnrent of clause l.(t)(d) k add thc dctlnition o[' u,capon/object and

clsur.e clarity. 1'hcy submitted that introchrcing unnecessary ofl'ences targeting peaceful

I)rotcstors rvill potentially tt anslil'nt individrrals exercising their l'undanrental fi'eedonr into

bcing perccivcd as crin:ittals.

2(xi. WcCare Community-Bascd Organiz-ation prrrlxrsetl tltat thc Ilill dcfincs thc tcrm
'irratlcqrratc noticc' noting that it is too broad and t:ould lead to arbitrary enftrrt:<ltncnt.

I.'rrrther they proposc that tltc prohibitions bc rcr.iervctl t() clrsure that they do not inliillge
tht.right tr> asscrrrblc. addless concrlns n.latcd to police condttct and consider a balancc

Ircts.een sccurity and civil libcrties, -fhey notccl that thc inrposition of'conditions cotrld lead

tr.; trnrlrre rcstrictions, espccially il conclitions are unrcasonable or' (:xcess. 1'hey lirrther

ploposed that thcle rvas a ncctl to deline wealx)tls and obiects need to be defined.

Committee Observations-

2();.'l'hc ('onunittcc obserrr:tl that -

a. Thc criminalisation of failurc to give noticc indirectly prohibits sPontaneous

asscmblics and dcmonstrations;
b. 'l'hc crirninalisation of failure to givc adcquatc notice does not conform with the

standard for notification ofassemblies undcr Guidelines on Freedom of Association and

Assembly in Africa sotT which reconttncnds that notification regime requires that the

presumption is alrt'ays in favour of holding asscmblies, and that assemblies not be

autonraticallJi pcnalized, through dispcrsal or sanction, due to failure to notify

authoritics.
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N. CLAUSE I6 - REPEAL OF SECTION 6 AND 6 OF THE PUBLIC ORDER ACT

,o8 Hannah Wamuyu proposcrl the deletron o[ clausc lirr the reason tllat rt sanctlorls tl]c

harassment and abdLrction ol pr otcsts by pcoplc car rf in[I \\ eal)ol]s and pttt portitrg to ('\('ctltc

orders fr'onr abor,c The Law Society of Kcnya srrl.rnrittcd that thc rcpca) ol sctttott -r ttl

thc Pubhc Oldcr Act is ideal bLrt should bc donc throrrgh Statutc Law (N{isccllancorrs

Amendment) Bill.

Committee observations

209 'l-hc ConrnlttL'e obscrved that-

The Public Ordcr Act is the primary law that prescribcs management of public ordcr
and caters generally other matters othcr than assemblics and demonstrations.
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PART IV

4.O COMMITTEE OBSERVATIONS

2lo. tJU)n consi.lcration ol'the Bill, thc Conrnrittee observed the fbllowing-

(i) -I-he right to assenrble, to denronstlate, to picket, and to present petitions to public

authorities is not absolute and may be limited in accordance with the provisions of

Article 2 l of tht' Constitutitln;

(ii) 'l'hc Asscmbly and l)cmonstration llill, 902.1 doL's not rneet the thrcshold lbr limitation

of' I'undanrcntal rights antl fi.eedoms as set lbrth under Article z* of the constitrttion.

I,articularly, the limitation the on the right to assemble, demonstrate, picket and present

petitions on the basis of'public safety, pLrblic order and thc' protection of the rights and

fi.cedorns of'other pel.sons are overly broad and does not specilically express the

intention to lintit the right and the nature and extent ol'limitation as required by Article

2.t(z)(a):

(iii) 'lhe provisions of the Ilill, particularly pJranting the regulating ollicer the po$er to

inrpose conditions (br the holding of an assembly ot' demonstration including clean-tlp

costs, the re<prirement for an application to the High Cortrt to set aside conditions given

by the regulating ollicer and the imposition ol'.ioint liability lbr damagt'caused during

an asscntbll,or d<lrnonstration indirectly lirnits thc right in a manner that it derogates

li.onr its core and esscntial content contrary to Article 2 l. (rxc) of the (irnstitrrtion;

(iv) 'l'he provisions of the Itill <lo not mect the threshold of international treaties and

conventions and international best practice on the condtrct ofassenrblies;

(r.) -l-here is neccl to fbrmulate legislation and guidelines for the conduct of'assenrblies and

denronstrations through br.oad and inclLrsive process in conrpliance with the judgment

of the Cotrrt in Ngogiri l{hmbugt a hupector General oJPolice Caninel Secretaryfor Inter'rcr

and the Altonv,; General (Nairobi Petitian No. 269 of 2ol6).

(r'i) 'l-hc l,ublic Ordcr Act is the prinrary Iegislation regulating public order. Amendment to

the PLrblic ()rder Act to align with international law, bcst practice and cttrrent

tleveloplncnt in prrblic order rrranagenrent is nrore appropliate instead of'enactment ofa

ne\r'separate Iegislation to regttlate assenrblies and detnonstrations only.
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PART V

5.O COMMITTEE RECOMMENDATIONS

2 I t. The Committee having considered the Assembly and Denonstration Bill (National ixernbll
Bill No.28 of9o94) recommends that the Flouse rejects the Bill.

OL o ioSIGN..... DATE

HON. GABRIEL TONGOYO, CBS, MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON ADMINISTRATION & INTERNAL SECURITY
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MINUTES OF THE I? '| SITTING OF THE DEPARTMENTAL, COMMITEEE ON

ADMINISTRATION AND INTERNAL SECURITY HELD ON THI.''RSDAY, I8T'I MARCH,

9045 IN COMMITTEE ROOM 1?, 3RD FLOOR, BUNGE TOWER, PARLIAMENT
BUILT)INGS AT IO.OO

PRESENT
t. Hon. Gabricl Koshal Tongoyo, CBS, MP - Chairperson
2. I lon. Kaluma Gcorgt' I'eter, CBS, MP
lt. I lon. Irred Cl. Kapondi , MI)
t. llon. r\dLrma Orvuor, \'l['
r. I [on. Sarah Paulata Korere, MI)
6. IIon. Mburu Kahangara, MP
7. I Ion. Okrr Kaunya, MP
s. Ilon. Rozah Akinyi lluYu, MI)
l). I Ion. C)aroline Jeptoo Ng'elechei, MP
lo. I lon. l'eter Ii. Masala, N'l1'

t t. I lon. I.iza Chepkorir' (lheltrle, MP
l:2. I krn. Protus Fls'esit AkLt jah, Ml'
t.9, I lon. i\rnb. Francis Kipyegon Sigci, EBS, Ml'

ABSEN .T WITH APO I-OGY
t. Hon. Col (Rtd) Dido Rasso, MBS, MP - Vice Chairperson
9. Ilon. I Itrssein Wcytan Mohantrrted, NIP

.A'I"fENDAC
COMMITTEE SECRE'IARIAT
t. NIr..lohn Mugonta
.2. Ms. Grace \!'ahLr
s. N{r. (iideon Kipkoech
l. \'Is..lLrdith Kanyoko
;. IIs. I)clvin Onyancha
(i. N{s, Ivy illaritirn
;. NIr- Ilodgers Kilungya
x. lllr. Bcnson Kinanzi
I). Mr. Nephat Nluguna
t o. Iv{s. Libbie Kilagu

A(;ENDA
L l)raIt:rs
?. l)relinrinalies and adoption of'the agenda
s. (irrr lirnratiorr of Minutcs of'previous Sittings
r,. Considcration and adoption of the Assembly & Demonstration Bill, gog,l sponsored by

Hon. Geoftey Kiringa Ruku, MP
s. Any Other Business
ri. r\rliottrnment.

- Clelk Assistant I
- Clerk Assistant Il
- Clerk Assistant I I

- I.egal Oflicer Il
- llcsearch Otlicer II
- Media Ilelation Olliccr I I I

- Audio OlIcer
- Ser jeant-At-Arms
- Committec I ntern
- Media Relations Intcrn

MIN./NO ./DC-AIS/eoe,5/Btl PRELIMINARIES & ADOPTION OF AGENDA
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'I'he Sessional Chairperson, IIon, I.'red Kapondi, MP callcd the nrceting to order at lO.2O pnl and

said a prayer. The agenda ofthe mceting rvas adopted having bcen proposed by IIon. Liza Chclulc,

MP and seconded by FIon. lirancis Sigc'i, MP.

MI O./DC-AIS/2o 95/89': CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTINGS

'fhe conlilmation of MinLttes rvas dcf'clrcd to the next mcetiltg

MIN./N ./DC-AIS/q,oe5/ S: CONSIDERA ON AND ADO ON OF THE ORT
ONTH ASSEMBLY AND DE,MONST RATION BIL 4I 909.

The Committee considered and adopted the report on the considet'ation of the Asscnlblv and

Denronstration Bill,2o9.l and made the lollolving obselvations and t ccotnmendations having bccr:

proposed by the Hon. Aduma Owuor, MP and secondcd by the Hon. Francis Sigci, MP:-

Committee Observations:

(i) 'l'hc right to assemble, to demonstrate, to picket, and to prescnt petitions to public aLrthorities

is notibsolute and tna1,bc linrited in accordance rvith thc provisions ol'Articlc 2! ol'thc
Clonstitution;

(ii) 'l'hc Assembly and Demonstration Bill,2o2+ does not Iueet the threshold lirr linritation of
f'undamental iights and [i'eedoms as set Ibrth trndcr Articlc ?'] oIthe constittrtion. ['artit:ttlarlv,
the linritation the on the right to assemble, demonstrate, pichet and present pctitions on thc

basis ol public safety, public order and the protection ol'the rights and Jieedorns of othcr

p"r*on. u." overly bioid and <.loes not specifically express the intention to limit the right and

tlre nature and extent of'linritation as required by Article 9'*(2)(a)l

(iii) The provisions ol'the llill, particularly granting the rcgulating ollicer the porvcr to irtrPosc
' con{itions fbr the holding ol'an assembly or denronstration incltrding clcan-up costs. t}le

requirement for an application to the High Cotrrt to set aside conditions givcn by the

regulating ofiicer and iire imposition ofjoint liability lbr damage caused during an asscmbl-l'

or"demonitration indircctly iinrits the right in a ulanner that it derogatcs li'otn its colt'antl
essential content contl'ary to Article 2-! (2Xc) of the Constitution;

(iv) -fhe provisions ofthc llill do not nteet the threshold of international treatics and corrYCI)tiolrs

and international best pl'actice on the conduct of assembliesl

(v) There is need to fbrmulate legislation and guidelines firr the condLrct o['asseurblies an<l

demonstrations through broad ind inclusive plocess in compliance with the.itrdgnrcnt ol'thc

Corrrt in Ngtnyiri H/imbugtt a I s?ector General of I'olice Canntel Secrelan.for Inltrnr aal the

./lltc)r E General (Nauobi I'etittoa No.269 oJ!-2016).

(vi) 1'he Public Order Act is the prinrary legislation regulating pttblic order. .r\ntendlnent to the

l,ublic Order Act to align with inteinationa] lau, best practice and cttrrt'nt dcvelopnrcnt in

prrblic order managentent is more appropriate instead of cnactment ol'a ncu' scparate

iegislation to regulate assemblies and demonstrations only
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Committee Recommendation

The Committee having considered the Assembly and Demonstration Bill (National Axembll Bill No.

98 of2o94) recommended that the House rejects the Bill.

IN AI 4:

There was no other business.

MIN./NO./DC-AIS/9O95,/85: ADJOURNMENT

There being no other business, the meeting was adjourned at 1.22 p.m. The next meeting will held

be on notice.

SIGNED DATE 0

HON. GABRIELTONGOYO' CBS' MP
CHAIRPERSON

DEPARTMENTAL COMMITTEE ON ADMINISTRATION & INTERNAL SECURITY

eN
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THE NATIONAL ASSEHBLY
I3TH PARLIAMENT - FOURTH SESSION.2O25

COMMITTEE ON ADMINISTRATION AND INTERNAL SECURITY

REPORT ADOPTION LTST OF THE DEPARTMENTAL COMMITTEE ON ADI'IINISTRATION AND
TNTERNAL SECURTTY ON ASSEMBLY AND DEMONSTRATION BILL, 2024 (NATIONAL ASSEMBLY

BILL NO.28) SPONSORED BY HON. GEOFREY KIRINGA RUKU, I'IP.

vve, the undersigned Members of the Departmental Committee on Administration and lnternal Security
do hereby append our signatures to adopt this Report

Date 8 03 &r-r

Hon. Gabriel Koshal Tongoyo, CBS, MP - Chairperson

Hon. Col (Rtd) Dido Rasso, MBS, MP - Vice Chairperson

Hon. Kaluma George Peter, CBS , MP

Hon, Fred C. Kapondi , MP

Hon. Aduma Owuor, MP

Hon. Sarah Paulata Korere, MP

Hon. Liza Chepkorir Chelule, MP7

8

9

Hon. Mburu Kahangara. MP

Hon.(Dr.)Peter Francis Masara , MP

t0. Hon. Protus Ewesit Akujah, MP

I l. Hon. Oku Kaunya, MP

17. Hon. Rozaah Akinyi Buyu, MP

t3. Hon. Amb. Francis Kipyegon Sigei, EBS, MP

14, Hon. Caroline Jeptoo Ng'elechei, MP

on. Hussein Weytan Mohammed, MPt5. H
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Date: 9th September, 2024

THE CLERl( OF THE NATIONAL ASSEMBTY,

PARLIAMENT OF KENYA,

P.O. BOX 41842-O0100, NAtROBt, KENYA.

RE: THE KENYAN CIVIL SOCIETY IOINT MEMORANDUM ON THE ASSEMBLY AND
DEMONSTRATION BILL. 2024

I 1,, ,.': t,,^. '.

Itr- r.,l
1t-i,.Ut\,

j
1. Background and lntroduction

.tT

irn i/r\ ' Li(
The Assembly and Demonstration Bill, 2024 sponsored by Hon. Geoffrey Ruku, the MP for
Mbeere North is currently under public participation in consideration of its provisions by the
National Assembly and Committee on Administration and lnternal Security.

This memorandum, therefore, is prepared in line with Article 10 of the Constitution on our
behalf and on behalf of others, to contribute to the Bill. PAWA lnitiative conducted a meeting
with a group of twenty-two (22) Civil Society Organisations (CSOs) on the 6th of September,
2024, to review, analyse and give proposals on the Assembly and Demonstration Bill, 2024.

Through the initiative, we compiled feedback for consideration to further secure the interests,
rights, and ultimate democracy of the Kenyan people.

2. About the initiative

Oevelopment of this memorandum was initiated by "PAW A254" a youth-led non-profit
established in Nairobi Kenya. Fuelled by its networks and knowled6e of the latent power
inherent in Kenya's youth, PAWA254 convened the above-stated multi-stakeholder forum as

a measure to advocate for progressive reforms in good governance, accountability, and

respect for human rights principles in Kenya.

Duly, this memorandum is jointly submitted and incorporates views of the following partner
organisations; PAW4254, Mzalendo Trust, Uraia Trust, Haki Yetu, Emerging Leaders

Foundation (ELF), The lnstitute of Social Accountability (Tl5A), Amnesty lnternational-Kenya,
Transparency lnternational (Tl-Kenya), Muslim Women Advancement of Rights and

Protection (MWARP), Voluntary service overseas (VsO), Youth Serving Organization (YSO),

Women Volunteer for Peace (WOVOP), Centre for Gender & Development, Elgon Young

Professionals, African Youth Trust, Human Protection and Justice Organisation, HusiKA

CHEMA lnitiative, Dada Power, Centre for Enhancing Democracy, Good Governance (CEDGG),

Kenya Ni Mimi and United Disabled Persons Kenya (UDPK).
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3. Maior Concerns

a. Freedom of Expression

The proposed Billseeks to curtailfreedom ofexpression, a right enshrined in the Constitution,
by imposing broad measures in which the State can dictate how individuals choose to express

their views and voice their concerns. As such, the Bill aims to impose draconian rules upon
the Kenyan citizenry, an issue of grave concern.

b, Criminal Liability of Protesters

The Bill criminalises "unlawful assembly" and introduces penalties, including imprisonment of
up to a year. There is extensive discretion given to the law enforcers to allow or deny

demonstrations from going on (which is unconstitutional) and also unjustifiable restrictions
are put in place to define unlawful assembly. The penalties are contrary to Article 24(1)(e)

which provides that the limitation should be such that it is the least restrictive means to
achieve the purpose. The penalties prescribed in the Bill are punitive, and restrictive and make

the Right inaccessible to some Kenyans. The Bill also has an element of instigating intrinsic
censures to Kenyans, as many Kenyans will not exercise their Rights for fear of facing the
penalties.

c. Timelines

The proposed Bill seeks to make it a requirement for members of the public who want to
convene an assembly or demonstration to inform the police of their intention to assemble or
demonstrate, at least 3 days and no more than 14 days before the demonstrations/protests.
This requirement might be well-intentioned in order to provide the police with adequate time
to mobilise resources to protect and defend protestors, but it fails to take into account the
spontaneous nature of which demonstrations, protests and assemblies take place. As such,

this should be reasonably addressed in the Bill.

d. Permission Clauses

The National Police Service has no right to allow or disallow protests. They should be merely
informed of the intention to assemble or protest, to allow them to prepare accordingly.
Article 19(3) of the COK, states that the Rights and fundamental freedoms captured in the Bill

of Rights belong to each individual and are not granted by the state. lt is not the state that
determines where and to whom rights accrue - it is the duty of the state to protect those
rights and fu ndamental freedoms.

e. lnvasion of Privacy

The Bill is contrary to Article 31 of the Constitution of Kenya, which protects the riSht to
privacy of every citizen. lnstead, the Bill compels orBanisers of demonstrations, or assemblies,

to provide their personal details, including their physical addresses. This is in direct
contravention of Article 37 of the Constitution of Kenya, and therefore this must be

adequately addressed.
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f. The Mask Mandate

The Bill introduces a provision demanding that citizens do not cover their faces during
demonstrations. This is contrary to Article 24(2) of the Constitution of Kenya, and further
paves the way for reprisal and retribution being meted out to organisers and protestors alike;
a tactic we have seen used by law enforcement officials throughout the course of the 2024

demonstrations that resulted in arbitrary arrests, and abuse of fundamental freedoms by law
enforcement officials.

g. Rellgious Restrictions & lmpositions

It is noted with grave concern that certain provisions of the bill are contrary to freedom of
religion, as provided for by Article 32 of the Constitution of Kenya. As it is well known, the
world over, that numerous religions and faiths use face coverings in their day-to-day lives,

and if passed the proposed Bill would be in direct violation of their fundamental rights and

freedoms by, essentially, ensuring that a large percentage of the population cannot
participate in public demonstrations. This is especially true within the Muslim and.lewish
falths, religions that are practised widely in Kenya.

h. Financial Liability of Organisers & Protestors

The proposed Bill seeks to introduce numerous factors that would impose financial liability
upon protesters and organisers, an act that is fundamentally unconstitutional. The Bill should
instead focus, and highlight, how the State will further provide its citizens with resources
during times of demonstrations and assembly, including resources to facilitate cleaning up

costs given that taxes are paid by the same citizens who demonstrate and protest.

It is generally understood that State's should never charge a fee for one to exercise their
fundamental rights and freedoms, but the Billseeks to impose draconian requirements which
contravene several internationally recognised statutes, laws and principles.

3



4. Submissions

No. Clause (as it is in the Bill) Proposal Justification
7 Section 6(U - The right to

peacefully assemble or
demonstrate under Article 37 of
the Constitution may be limited
under Article 24 of the
Constitution in the manner
specified in subsection (2).

Section 6(2) - The right
contemplated in subsection (1)

may not be exercised by any
person where such assembly or
demonstration may affect; (a)

public safety; (b) public order; and
the protection of the rights and
freedoms of other persons.

This provision of the Bill should be
amended by way of deletion, given
that it provides implementinB
officials with wide discretionary
powers that are not adequately
addressed or highlighted in the
document.

ln the case of Grayned v. City of Rockford, 408 U.S. 104
(1972), the "overbreadth doctrine" was referred to and this
dictum states that "if a statute is so broadly written that it
deters free expression, then it can be struck down on its
face because of its chilling effect".

This proposed section suffers from the overbreadth
doctrine as it provides implementing officials with wide
discretionary powers to deny permission for non-
compliance with section 6. lt is therefore contrary to
various principles of law, and we are of the view that it
further underscores the unconstitutionality of this Bill.

2 Section 7(1.0): criminalisation of
assembly or demonstration held
without notice (with a one-year
term of imprisonment)

Section 14 - This provision has

been included to make it an
offence for a person to resist
arrest from a police officer
(regardless of the circumstances).

Both the above provisions place

criminal liability on protestors, thus
making them susceptible to
imprisonment. They contravene the
principle of proportiona lity, of
which is trite in law. lt is therefore
our view that the two provisions be
left out in their entirety, or be
edited to address the fact that they

The proposed bill seeks to impose criminal liability on
protesters, contrary to the above.ludgement made by the
late Justice Onguto, and contrary to Article 37 of the
Constitution of Kenya, 2010 which affords all citizens the
freedom of assembly; a fundamental right that is enshrined
in Kenyan law.

The Bill also criminalises "unlawful assembly'' and
introduces penalties, including imprisonment of up to a
year. There is extensive discretion given to the law

4



contravene the Constitution of
Kenya,2010.

The state cannot roll back the
constitutional rights of citizens
under the pretence of'peace and
security', as was highlighted by the
judgement in the case of Eugene
Wamalwa v Minister for State for
lnternal Security (2011).

ln essence, "the punishment of the
crime does not fit the offender".

enforcers to allow or deny demonstrations from going on
(which is u nconstitutio na l) and also unjustifiable
restrictions put in place to define unlawful assembly,

The penalties are contrary to Article 24(1)(e) which
provides that the limitation should be such that it was the
least restrictive means to achieve the purpose. The
penalties prescribed in the Bill are punitive, restrictive and
make the Right inaccessible to some Kenyans. The Bill also
has an element of instigating intrinsic censures to Kenyans,
as many Kenyans will not exercise their Rights for fear of
facing the penalties.

3 Section 7(3Xa) - the full names
and physical addresses of the
organiser of the proposed

assembly or demonstration

Section 7(3)(b) - the full names
and physical addresses of the
marshals appointed by the
convenor, if any

These provisions are contrary to the
principles of an individual's right to
privacy as it requires one to provide
their personal details. As such, it is

our view that these provisions
should be edited so as to ensure
that organisers need not provide
personal details such as their
personal residential addresses.

ln the landmark case of National Association for the
Advancement of Colored People v. Alabama, 357 U.S. 449
(1958), the Supreme Court of the united states held that
sharing a register of NAACP members'details would leave
them susceptible to persecution by both state and non-
state actors.

As noted, these provisions would be a breach of one's right
to privacy as it would involve them providing personal and
private details; this is contrary to Article 37 of the
Constitution which provides protestors with the right to
anonymity.

Furthermore, there is good reason to reject this provision
due to fear of reprisals as Kenya has witnessed a record
number of abductions and forced disappearances in the
recently held 2024 nationwide protests.
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It is a well understood principle that under freedom of
association one should be allowed to associate "without
making yourself trans arent to the State"

4 Section 8(1): The regulating officer
may, in a written notice, specify
conditions for the holding of an
assembly or demonstration.
Section 8(21: A condition under
subsection (1) shall relate to -

(a) a matter concernin8 -
(i) public safety;
(ii) the maintenance of

public order; or
(iii) the protection of

the rights and

freedoms ol
persons

(c) the recognition of any
inherent environmental or
cultural sensitivity of the
place of assembly and
demonstration; and

(d) the application of the place

of assembly or
demonstration of any
resource management
practice of a delicate
na tu re.

It is our view that this provision be
deleted in its entirety from the
proposed Bill, and should not be
tabled, presented or argued for.

This section of the Bill provides the
regulating officer(s) with broad
powers to impose conditions for
assemblies and demonstrations. ln

essence, the provision seeks to
restrict and stifle public assemblies
by providing the regulating officer in
question with broad discretionary
powers, and it is our view that this is

unjust and u nconstitutiona l.

This provision paves way for abuse of discretionary powers
of the regulating officer(s), and paves the way for further
restrictions to the right to assemble.

The proposed section of the Bill is contrary to the
judgement rendered in the case of Ferdinand Ndung'u
Waltitu & 4 others v Attorney General & 12 others [2016]
eKLR, whereby it was held that re8ulating public meetings
and processions was contrary to the Constitution, and it
further affirmed that organisers of public meetings had the
right to choose an appropriate public venue and use public
streets and public areas for such meetings.

The learned Judge in the aforementioned case concluded
by stating that, "... I decline to draw any picket or
demonstration lines... in the form of prohibiting
demonstrations, protest marches and assemblies in
particular places."

Furthermore, this provision does not pass the "provided by
law" threshold whereby it is required that restrictions are:
(l) provided by law; (ii) pursue a legitimate aim; and (iii)that
they conform to the strict tests of necessity and
proportionality.
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5 Section 8(2Xb) - the payment of
the costs of cleaning up which may
arise out of the holding of the
assembly or demonstration

This section should be amended so
that the imposition of cleaning up
costs is borne by the State, or its
agents, rather than the general
public.

The Human RiBhts Council has held that the requirements
for protesters or organisers of protests to contribute or fully
bear the clean-up cost is not compatible with Article 21 of
the lnternational Covenant on Civil and Political Rights
(rccPR).

The 'Joint report of the Special Rapporteur on the rights to
freedom of peaceful assembly and of association and the
Special Rapporteur on extrajudicial, summary or arbitrary
executions on the proper management of assemblies, 2016'
by the United Nations Office of the High Commissioner for
Human Ri8hts clearly states that states must facilitate
protests, and this obligation includes the provision of basic
services, such as traffic management, medical assistance
and clean-up services.

It further states that protest organisers should not be held
responsible for the provision or costs of such services and
should never be charged a'protest fee', and that charging
a protest fee equates to a "state demanding payment for
the exercise of fundamental human rights", an act that
should never be permitted.

As such, the proposed clause is contrary to internationally
recognised Conventions and principles, and is, without a

shadow of a doubt, punitive and u nconstitutiona l.
6 Section 11(c)- (a person shall not,

at an assembly or demonstrationl
wear a disguise or mask or any
other apparel or item which

It is our view that this section should
be eliminated in its entirety from
the proposed Bill, and should
instead address genuine concerns of

ln 2019, the Government of Hong Kong passed the
Prohibition on Face Covering Regulation ["PFCR"] under the
colonial-era Emergency Regulations Ordinance. tn the case
of Kwok Wing Hang and Others v. Chief Executive in Council
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obscures his face or prevents his
identification.

law abiding citizens such as freedom
of expression, as well as privacy and
confidentiality rights.

and Another (1^8lL7/20L9, HCAL2945/2019) [2020] 1

HKTRD 1, [2019] HKCFI 2820, the High Court struck down
the PFCR as being a disproportionate and excessive
violation of the freedom of expression.

The doctrine of proportionality is trite in law, and this
provision fails to address the same and take it into account;
the proposal is not "proportionate to the legitimate aims
sought to be achieved by the imposition of those
restrictions".

It is our view that the introduction of this provision is

contrary to Article 24(2) of the Constitution of Kenya, and
further paves way for reprisal and retribution being meted
on organisers and protestors alike; a tactic we have seen
used by law enforcement officials throughout the course of
the 2024 demonstrations that resulted in arbitrary arrests,
and abuse of fundamental freedoms by law enforcement
officia ls.

Furthermore, the introduction of this act paves way
constraints on freedom of religion, and freedom of
expression, given that multiple religions, such as lslam,
Judaism etc, require those who adhere to the faith to cover
their heads and faces. This provision is therefore
discriminatory, and further underscores the
unconstitutional nature ofthis Bill as it is contrary to Article
32(3) of the Constitution of Kenya in which it is stated that
"A person may not be denied access to a ny institution,
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employment or facility, or the en.ioyment of any right,
because of the
person's belief or religion".

7 Section 12(1) - Where, during the
carrying on of an assembly or
demonstration, damage to
property occurs as a result of the
assembly or demonstration, every
organisation and every person
panicipating in such assembly or
demonstration shall... be .iointly
and severally liable for such
damage.

The proposed provision should be

deleted from the Bill in its entirety,
and the Bill should instead draw
attention to how the government,
and its agencies, should instead
make allocations for providing
protestors and organisers with
further protection from being
unjustly and unlawfully persecuted.

This proposed section places the "burden upon the citizen
to justify their exercise of a fundamental right", rather than
placing the burden upon the state to "justify restriction
upon the right".

ln essence, this provision introduces a reverse burden that
is contrary to the Constitution, and other legal frameworks,
whereby it is the individual or the organisation who must
prove that they were not directly responsible for causing
damage to property in the course of exercising their
fundamental rights, rather than the State having to show
that they were responsible.

ln the internationally recognised case of Commercial
Stevedoring Agricultural and Allied Workers Union and
Others v Oak Valley Estates (Pty) Limited and Another CCT

301/20, the Court rightfully stated that
"... where a protest or strike is substantially peaceful, but
there are isolated and sporadic instances of unlawful
conduct, only those protesters who associate with the acts
of unlawfulness can permissibly be placed under interdict".

As such, this provision is contrary to the iudgement
rendered in the above-mentioned case, and it is wholly
unconstitutional given the reverse burden issue that it
seeks to introduce and codify as law.
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Acknowledged on 9th September 2024 by:

1. PAWA254
2. Mzalendo Trust
3. Uraia Trust
4. Hakl Yetu Organization
5. Emerging Leaders Foundation (ELF-Africa)

5. The lnstitute of Social Accountability (TISA)

7. Amnesty lnternational-Kenya
8. Transparency lnternational (Tl-Kenya)

9. Muslim Women Advancement of Rights and Protection (MWARP)

10. Voluntary Service Overseas (VSO)

11. Youth serving Organization (YSO)

12. Women Volunteer for Peace (WoVOP)

13. Collaborative Centre for Gender & Development
14. Elgon Young Professionals
15. African Youth Trust
15. Human Protection and Justice Organisation
17. CHEMA lnitiative
18. HusiKA
19. Oada Power
20. Centre for EnhancinB Democracy and Good Governance (CE0GG)

21. Kenya Ni Mimi and
22. United Disabled Persons Kenya (UDPK)

Submitted by:

Diae Aroni,
Advocacy & Communications Manager,
PAWA254,
communications(ooawa254.orq
+254 79O 490067
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MEMORANDIIM ON Tm ASSEMBLY AIID DEMONSTRATIONS BILL, (Nerionet

Assembly BilI No.2t of 2O24\

TO:

THE CHAIRPERSON,

ADMIMSTRATION AND INTERNAL SECTruTY

THRO'

CLERK OF NAIIONAL ASSEMBLY

P.O.BOX 41842{0100

NAIROBI, KENYA

9TH SEPTEMBER.20z4

WECARE COMMIJNITY-BASED ORGANIZATION

P.O.BOX PRTVATE BAG,

MASENO, KENYA

wecare5l8@gmail.com

+254791680921

RE: SUBMISSION OF MEMORANDA ON THE ASSEMBLY AND DEMONSTRATIONS

BILL, (National Assembly Bill No. 28 of 2024)

Introduction:

WeCare Youth Organization and Comnuity Led Solutions are registered youth-led

"e6sunity-based 
organization5 working to build and strengtheu the capacity of citizens,

espe€ially yormg people, women and people with disabilities !o meaningfully and effectively

participate in &e counfy's govenlaoce and developmeot processes through public participation

and drive public policy innovation to build a free, just and sustainable community.

The organizrti6ns co-convenes the Maseno Univercity and Creat t akes University of Kisumu

Traosparency ard Itrtegrity Clubs, which are platforms for students to engage in the country's
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govenvmce processes while ensuring that youth voices are amplified and considcred in the

decision-making Processes

Background

Wdare Commnnity-based organization and the undersip 
'a 

tr7vs anelyzrd The Assembly and

Demonstration Bill 2024, herein referrEd to as 'The Bill' presented before the senate on 26th

Apnl2o24. Following the provisions as set out in the Bill, it is duly noted that the main objective

of this bill is to prevent assembly and demonstrations.

Having reviewed the clauses within The Bitl, especially those that will have a direct impact on

youths and women, we have the following justified recommendations to the proposed

amendments.

l. Delinition of Demonstretions;

Recommendetion;considering the context of Article 37 and the Public order Ac! the deftnition

of ,,demonstration" should be refined 0o ensure ali8'rmga1 with constih:tional guarantees and

legal regulations.

Justifrcrtion:

l. Aligrment with Constitutional fughts: The revised definition explicitly acknowledges the

peaceful and unarmed nah[e ofdemonstrations, consisteot with Article 37'

2. l*gal compliance: It incorporates the need to adhere to legal requirements (e.9., permits

and notifications), aligning with the Public Order AcL

3. Clarity atrd scope: It should maintain the emphasis on public display and inlluence but

ensures it is framed within the bounds oflegal and constitutional frameworks'

4. The definition should aim to balauce the right to demonstrate with the need for

mahtainitrg public order, reflecring both constitutional rights and legat obligations'

2. Section ll

Recommendetion:

The clause, as currcntly fotmulate4 imposes broad prohibitions that may inadvertently infringe

upon constitutional righb and fail to adequately address the practical realities ofpublic protests.

It is recommended that the clause be reviewed and reconsidered to ensure 0rat it does not
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disproportionarcly limit the firndamental rights of individuals to engage in peacefirl assembly and

expression, and to better account for concems related to police conduct and protest safety.

Justification:

1. Potential Infringcmetrt on CoNtitutionrl Rights:

o Freedom of Expression: The prohibition against inciting hatred or violence

througfi various forms of expression (e.g., banners, placards, speeoh) must be

carefully balanced with tie right to freedom of expression as enshrined in Article

37 of the Constitution of Kenya. While prohibiting incitement to violence is

essential, overly broad restrictions can lead to unjust limitations on legitimate

forms of protest and criticism. Ensuring that prohibitions are specific to

incite ment that is likely to lead to imminent viotence helps protect the

constitutional right to free speech.

2. Ambiguity in Prohibitions:

o Definition atrd Scope: The terms "calculated or likely to cause or encourage

violencen are itrherently vague and open to interpretation, which can lead to

inconsistent enforcement and potential abuse. The legal standards for what

constitutes incitement to violence should be clearly defined to prevent arbirary

application and to safeguard against the suppression of legitimate dissent. Legal

clarity is crucial to protect the rights of individuals while maintaining public

order.

3. Identffication rnd Privacy Concerns:

o Disguises and Masks: Prohibiting the wearing of disguises or masks that obscure

a person's face raises sipificant concems about privacy atrd safety, particularly in

contexts where demonstrators may face risks of identification and retaliation,

especially in instqnces of police brutatity. While identification is important for

security, the prohibition must be weighed againsl 15s potential for misuse and the

chilling effect on the right to protesL Measurcs should be in place to address

legitimate safety concems while respecting individual rights.

4. Uniforms eud Impersonrdon:
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oReeoblrncetosecurityForces:Theprohibitionagainstwearingapparel

resembling security force uniforms must be carefully crafted to avoid peoalizing

demonskators who may wear such attire as a form of symbolic expression rather

thantoimpersonatesecuritypersonnel.Theclauseshouldensurethatit

specifically targets intentional impersonation rather than broadly penalizing

similar attire used for legitimate protest Puposes.

5. Weapon Porsesslon end SefetY:

o Otfenslve Weapons: The prohibition against possessing offensive weapons

should be clearly aliped with hwful and practical considerations. The definition

of'offensive weapons" needs to be precise to prevent undue restiction of

dsmonstrators' rights, especially in the context of protecting themselves ftom

potential aggression The regulation should focus on preventing real threats while

avoiding excessive timitations on the right to assemble and demonstrate.

6. Context of Police Conduct:

o Police Brutrlity and Terrgrs Use: In light of issues such as police brutality and

the use of teargas during protests, the clause should be mindful of the

environment in which demonstrations occur. It is critical that the legal framework

does not disproportionately penalize demonstrators while overlooking the need

for accountability and regulation of law enforcemeut practices. Provisions should

be in place to address and mitigate risks associated with both demonstrators and

law enforcement.

3. Section 7 (2)

RecommendstionlThe current notification requircments for convening assemblies and

demonstrations should be revisited to balance the need for public safety with the protection of

constitutional rights. Flexibility in the notification perio4 privacy consideratiors for organizers,

and a{irsuneuts to time and site requircments are crucial to ensuring that the legal bamework

supports rather than hinders the effective exercise of the right to peaceful assembly. By

ad&essing these concerns, the rcgulations can better accommodate the needs of both organizers

and authorities, facilitating lawful and effective public demonstrations.



Justilica6on;

l. Tlming of Notllicatlon:

o Three !o Fourteen-Day Window: The requiremeut to notiS the regulating offcer

benneen three and foudeen days before the proposed &te of an assembly or

demonstration may unduly consmin the ability of individuals and groups to

respond to urgent issues or rapidly changing circumstances. This timeft'ame may

be too rigi( especially in dynamic social or political contexts where quick

mobilization is necessary. A more flexible notification period could accommodate

the practical needs of protest organizers while still allowing authorities to prepare

for public order and safety.

2. Detailed luformetion Requirements:

o PersoDal Details and Addresses: Requiring the full names and physical addresses

of the organizers and marshals may raise privacy concems and create barriers for

individuals who wish to organize prolests but are concerned about their safety or

privacy. The necessity of disclosing such personal information should be carefully

evaluated to ensure it does not deter individuals from participating in or

organizing peacefirl demonstrations. Altemative methods for veriffing organizer

identity urithout compromising privacy could be considered.

3. Speclficity of Slte end Route:

o Detailed Site and Route Information: The requirement to speciry the exact site

and for public processions, the proposed route, while aimed at enswing public

safety and order, may also place a significaot burden on organizers. In cases

where the site or route may chaDge due to unforeseen circumstatrces, the rigidity

of this requirement could be problematic. Flexibility in updating or modifuing the

site or route, within certain panmeteni, should be allowed to accomnodate

shanges while still maintaining communication with authorities.

4. Balancilg Security rDd Freedom:

o Overly Prescriptive Requirements: The level of detail required io the notification

proc€ss should be balanced against the need to protect the rights of individuals to

assemble ard demonstrate. While authorities need adequate information to ensure

public safety and manage logistics, overly stringent rcquircments may inhibit the



ability of citizens to organize and participate in protests. The notification process

should be streamlined to ensure that it is not used as a lool to supPress or unduly

conhol peacefu I assembly.

4. Section 14

Recommendetionl

This prohibitions should be reviewed to eDsure they do not unduly infringe upon the right !o

peaceful assembly, address concems related to police conduct, and coosider the balance between

security and civil liberties.

Jusfifrcetion:

l. Prohibitlon on Convenlng with In.dequate Notlce:

o Broad Interpretation of'Inadequate Notice': The prohibition against convening a

public assembly with "no or inadequate notice" may be overly broad and could

unduly restrict the ability to organize protests, particularly in urgent situations

where rapid mobilization is necessary. The interpretation of what constitutes

"inadequate" notice may vary, potetrtislly leading to arbitrary enforcement.

Additionally, the requirement for notice should coosider the nature of the event

and practical challenges faced by organizrn.

o lmpact on Spontaneous Protests: The ability to resPond quickly to emerging

issues is crucial for democratic engagement. Limiting or penalizing spontaneous

or urgent assemblies could suppress timely and important expressions ofdissent.

2. Feilure to Comply with Couditions:

o Overly Stringent Conditions: Prohibiting non-compliance with conditions

imposed on assemblies coutd lead to undue res8ictions, especially if conditions

are unreasooable or excessively restrictive. The imposition of conditions should

be balanced to avoid inftnging upon the fundamental right to assemble

peacefirlly.

o Discretion and Abuse: The cnforcement of conditions should be transPareot and

fair. Conditions should be clearly defined and justified to preveat misuse or abuse



by authorities. The clause may inadverteody empower arbifary enforcement if
conditions are not reasonable or clearly communicated.

3. Obstrucdon or Resistance to Law Enforcement:

o Scope of "Hinder, Interfere, Obstruc! or Resist": The prohibition agairst

hindering or obstructing law enforcement officers, conveners, marshals, or others

needs to be carefully defined to avoid overly broad interpretations. This could

potentially criminalize non-violent forms of dissent or interaction with authorities.

o Concerns about Police Conduct: Given concems about police brutality and the use

of teargas during protests, the clause could unfairly penalize hdividuals who are

resisting or protestitrg against excessive force or abuse by law enforcement. The

legal framework should provide safeguards to ensure that resistance is not

construed as criminal when it is a response to unlawful actions by authorities.

4. Possession of Weapons or Objects:

o Definition of "Weapon' and "Object": The prohibition on possessing weapons or

objects unlawfully during assemblies must be carefully defined to avoid overly

broad restrictions that could infringe upon the right to peaceful assembly. The

definition should differentiate between dangerous weaporu; and benign objects

that might be misclassified.

o Context of Self-Defense: In some instances, demonstrators may possess items for

legitimate self{efense or symbolic pwposes. The prohibition should consider the

context of possession and ensure that it does not disproportionately penalize

peacefiI protesters.

Consideration of Police Cotrduct:

Police Brutality and Tearyas Use: The clause must account for scenarios where

demonstsators might face aggrcssive tactics from law enforcement. Protections should be

in place to ensure that resistance to unlawful or excessive use of force is not unduly

crimioalized Provisions should be included to address and rectiS instances of police

misconduct without infringing upoo demonst-ators' rights.

a

CONCLUSION



In conclusion, the Assembly and Demonst'ation Bill, while aimed at regulating public

assemblies and demonstations, requires saIeful reconsideration io ensure it aligns with

constitutional protectioos and addresses practical concenrs effectively. The Bill's provisions,

including those related to notification requirements, detailed docurnentation, timing coDseaints,

and prohibitions on conduct, must strike a balance tretween maintaining public order and

respecting fundamental democratic rights.

By addressing these concems, the Assembly and Demonsration Bill can be refined to better

protect civil liberties while ensuring effective regUlation of public order. A balanced approach

will support the exercise of firndamental rights, promote tra$parency, and foster a fair

environrnent for both organizers and participants in public assemblies and demonstrations.

Ensuring that the Bill is consistent with constitutional principles and responsive to the practical

realities of protest will onhance its efficacy and legitimacy in upholding democratic values.

This memorandum has been submitted in good faith and it's our prayer that it will be put into

consideration.

Yours Sincereln

Arnold S. Osano- Executive Director, WeCare Youth Organizahon

vAr.+
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lntroduction
The Kenya Alliance for Resident Associations (KARA) is an umbrella organization ofresident
associations in Kenya and brings together over B00members spread across the cities,
municipalities and urban areas in Kenya. KARA has established itself and contributed
effectively to attainment of better service delivery through policy advocacy and influence;
capacity building; community mobilization and networking; formation and facilitation of the
work of Resident Associations across the country; mediation and dispute resolutions. KARA
brings together Resident Associations under one umbrella in order to strengthen their voice,
facilitate their participation in service delivery agenda thereby enhancing social
accountability both at the County & National level.
KARA's vision is a Kenya where every neighbourhood has an acceptable quatity of life and
mission is to empower resident associations to transform neighbourhoods through inspired
social action, resulting in improved quality of life for residents.

The Kenya Alliance for Resident Associations (KARA) reviewed the computer Misuse and
cybercrimes (Amendmenr) Bi11,2024, which is before the National Assembly, and facilitated
consultative forum with non-state actors involved promotion and protection ofhuman rights,
civic space, digital rights and community dialogue and engagement. The Association support
the initiative by Hon. Mohamed Aden Daudi, Mp. whereas the Bill provides for mechanism
for enhancing the computer Misuse and cybercrimes Act, cap 79c, there are several areas in
the Bill that KARA proposes to be amended in order to strengthen the legislative measures
proposed. In addition, KARA proposes further amendments to the Act that should be
included in the Bill as highlighted below:

1. CLAUSE 2

THAT Clause 2 of the Bill be amended as follows-
(a) In paragraph (a) by deleting the proposed word ,,or,' appearing after the word

"devise"

(b) In paragraph (b) by inserting the words "password,' after the word after the word
"address"

fustification
The proposed word "or" in paragraph changes the meaning of definition of the word ,,access,,

since it would imply. with the proposed amendment under paragraph (a), the definition of
the term 'Access" would read as follows: "access means gaining entry into or intent to gain
entry bya person through a program ora devise or to a program ordata stored in a computer
system and the person either....... 'i rh is changes the meaning of the clause since the purpose
of using a devise is to gain access to a program or data.

2



Passwords are considered as personal data that is linked to an identifiable person since it is
used to access a person's personal accounts or information. Therefore, they should be

included in the definition of identiry theft

2. CLAUSE 3

THAT Clause 3 of the Bill be amended by deleting the proposed paragraph (ia) and

substituted the refor the following-
(ja) coordinating public and private sector entities in monitoring and preventing computer
misuse througll the propagation of crinrinal activities such as child pornography,

production, supply or sale of narcotic drugs and controlled psychotropic substances,

terrorism, organized crime or violent extremism as prescribed under relevant laws in
Kenya.

fustification
The proposed paragraph (ja)-

(a) provides for the powers of the National Computer and Cybercrimes Coordination

Committee under section 6 of the Act, whereas section deals with functions of the

committee and not its powers. Consequently, its misplaced in its form and legislative

flow
(b) Would be prone to abuse since it does not provide for mechanism for proving that

such criminal activities before placing websites and related applications offline. The

due process should be followed in all circumstances

The issue of rendering websites and other applications inaccessible should be as a
consequence ofa criminal conviction under the relevant laws.

3. INSERTION OFNEWCLAUSE 3A

THAT the Bill be amended by inserting a new clause 34 as follows-
3A. The Principal Act is amended in section 5 (1) by inserting new paragraphs (k) and (t)
as follows-
(k) the Data Commissione$
(l) the chairperson ofthe Kenya National Commission on Human Rights; and
(m) the Chairperson of the National Council for Persons with Disability.

Justification
Data privacy and protection as well as human rights are closely related to computer misuse

and cybercrimes in terms of breaches and enforcement processes. Therefore, there is need

to have the Data Commissioner and Chairperson of Kenya National Commission on Human

Rights as members of the Committee. In addition, it would be important to include persons
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with disabiliry in the committee to ensure that issues affecting persons with disability are
integrated in control of computer misuse and cybercrimes.

4, CLAUSE4

THAT the Bill be amended in clause 4 by inserting the words "inflict any self-physical harm
or injuries" after the word "suicide"

Justification
It would be appropriate in include other negative effects that may affect an individual as a
result of cyber harassment such physical harm.

5. CLAUSE 6
THAT Clause 6 of the Bill be deleted.

fustifica6on
The proposed Clause 42A is misplaced as it seeks to provide for a crime whose subject matter
falls under the Kenya Information and communication Act, cap 411A. specifically, matters
slM cards are covered under sections 27 A,27B,27c and 27D. consequently, control of slM-
card Swap should be covered under this part dealing with slM-card registration and
management. In addition, provision of unauthorised slM-card Swap as a crime under the
Computer Misuse and cybercrimes Act creates an opportunity for the same offence being
regulated under 2 Acts, which would be a miscarriage of iustice.

6. INSERTION OF NEWCLAUSE 7
THAT the Bill be amended by inserting a new clause 7 as follows-

7. The Principal Act is amended by inserting a new section 464 as follows-
46A. (1) Where a person has been convicted of an offence related to child
pornography, production, supply or sale of narcotic drugs and controlled
psychotropic substances, terrorism, organized crime or violent extremism as
prescribed under relevant laws in Kenya, and the person was using a computer
system, website or digital device in contravention with this Act, the court may
order the person to-

(a) remove the content or materials from the computer system,
website or digital device;

(b) close or deactivate the computer system, website or digital
device; or

(c) such other orders as the court may deem appropriate.
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(2) Notwithstanding subsection (1), an authorised person may, where the person

believes that a person is committing crimes described under subsection (1) using
a computer system, website or digital device, the authorised officer may apply to
court for order that the person-

(a) removes the content or materials from the computer system,

website or digital device;
(b) closes or deactivates the computer system, website or digital

device; or
(c) such other orders as the court may deem appropriate.

fustification
The proposed section 46A will address the need to close websites and applications that are

used to commit the crimes described under clause 3 of the Bill. The proposed section 46A
will ensure that there is fair and accountable administrative system in regard to closing
websites or digital applications.

7. PENATTIES

THAT the Act be amended by reducing all fines stipulated under section 14 (Unauthorised
access), l5 (Access with intent to commit further offence), ?2 (false publications), 23
(publication of false information),27 (cyber harassment) and any other section whose fine
is above Ksh.500,000 or imprisonment of more that 2 years to the extent that such penalties
relate to individuals, from thestipulated amounts to not more than Ksh. 200,000.

Justification
The Act has been used to target persons who have been deemed to be critics ofgovernment
or persons in positions of power. This has resulted in the Act being deemed to focus less on
control of computer misuse and cybercrimes but more on political control and eventual
curtailment offreedom ofspeech, media and expression. Hefty fines such as Ksh. 5, 10 or 20

million would be deemed to inhibit such freedoms by instilling fear due to misinterpretation
of the law.

Contsct5:
The Chie f Exccutire 0lliccr

The Kenya Alliance ofResidcnt Associations (KAR{)
PO Bor Illl 00100

NAIRoBI.
Tcl: 071S98-l.ll5: 0l0l8i{li I 1873813

Email: intbrrr kan.or.kc
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$ffi*rt
Where the scales of balance are restored, and meaningful conversations thrive

COMMENTS ON THE ASSEMBLY AND DEMONSTRATION

BILL2024
Description of the Bill Proposal

The Assembly and Demonstrations 8i11,2024,
sponsored by Mbeere North MP Geoffrey Ruku
outlines the provisions for how an assembly is
conducted to safeguard public property and
protect lives.

Eliminate the discretionary authority of the police to unilaterally
reiect a protest - The provision perrn itting police oftice|s to decline a

protest based on perceived legal violations or imminent danger grants
excessive discretionary power. This corrld result in the arhitrary denial
of the right to protest, as outlined in Article 37 of the Constitution. The
decision-nlaking process should be transparent, objective, and free
fronr personal or political bias, guided by a clear set of predetermined
guidelines. That way. rejection will be based on law and not
perception.

Abolish the imposition of conditions on protests - The proposed
law grants authorities the power to impose conditions if Ilrey trelieve a
protest poses a threat to public safety or property. While preserving
public order is crucial, this power risks infringing on the right to free
expression and peacefirl assembly if applied excessively or without
iustification. Moreover, the law does not set any clear limits on the
nature or extent ofconditions authorities can inrpose

Uphold principles of individual responsibility - Holding all
participants collectively accor.rtltable foI property damage during
protests is overly broad and risks punishing peiceftrl demonstrators
who had no involvernent in violent or destructive acts. The law should
ensure that only those directly responsible for such actions are held
accountable. safeguarding the rights of non-violent participants.

Lift the restrictlons on placards, banners, and chants - The
prohibition of certain placards, banners, or chants based on culture,
race, sex, language, or reliEiion needs to be carefully balanced. While
hate speech rnust be regulated, overly broad lestlictions coulcl infringe
nn the freedonr 0f speech protected under Article 33 oi the
Constitution. This fu ndamental right must bc upheld, especially during
pedcefill denro nstratio ns.

Reconsider the appointment of marshals - While appointing
marshals to ensure peaceful protests is a helptirl idea, it places an
excessive burden on organizers. The responsibility for maintaining
public order should plimarily rest with the state, not protest
organizers, ensuring the right to assemble is not unduly r-estricted.

Email: info@m iz ani254.otg
WhatsApp text: +254 79O A59 O7O
www.miza n i254.org
Follow us @Mizani254
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Backgtound

Kauba lnsrirute ftil) is a tesearch and litigation instirution established in 2011 with

the mission of supportiog the implemenatioo of Kenya's 2010 Constitutioa,

helping to resist effotts to undermine that Constitution, and generally assisting in

developing a culrure of constitutionalism in Kenya.

KI received a request to comment on and discuss the r\ssembly and

Demonsttarion Bill 2024. Tbis letter teprcseots KI's commeats on the Bill.

Summary aod Genetal Remarks

The bill is yet another st tet attempt to frustnte the democratisation iourney.
Although the bill is described as regulating the right to assemble and dcmonstmte,

it kills the nght.

It increases the cost of organising a protest and emplors both the deterrent effects

of criminal and civil liabi.liq'. Further, the possibility of criminal sancrions prevents,

discourages, and inhibits fteedom of assembly. Additionally, the 'Iimrtations'

imposed m the Bill do not disdnguish beru,een adult and minor conveners. This

means that chil&en - who mav not cven know about the notice requirements in

the Act or have the resources to adhere to it - are indiscriminately held crminally

Iiable if they fail to givc notice beforc convening a demonstration or assembly.
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1 Scction 6 (2)

'Thc Rrght

contemplated ln

subsecuon (1) mav not

be exercrsed b1' any

person u'here such

assemblv or

demonstrauon ma,'

a ffect

(a) PubLc Safety

(b) PubLc Order,

and

(c) the protccuon

of the nghts

and frcedoms

of orher

Persons

Whereas secnon 6(1) of

the b l states thet the

purpose of the secuon ts

to Lmrt the nght tt>

peaceful assemblv and

dcmonstratson, rhe

pro\.lslon goes be,vond

Lmrung and extrngurshes

the entue nght. Arucle 24

commands that a nght can

be Lmrted, but a hmrtatron

cannot derogate from rts

corc essenua[s

The use of the word ma,t'

not be exerctsed,

suggesnng rhat the nght to

demonstrate cannot bc

en;<ryed rn those three

cfcumstlnces. Thts

vrolates arbcle 2a Q)$)-

see Petet Solomoo

Gichite v Independcnt

Elcctorel and

Boundaries

Commission & anothcr

12ot7l Eklr

Constitutional Petition

234 of 2017 tt pztt 72

1 Dcleuon of rhe

Provlsron; ot

2. An amendment hstng

procedutal

tequfements ln

exerclsrng the nght rn

the Lrsted srruations

but not wholly

denyrng the exercrse

of the nght and

3 .\n amendment

temo\,1ng the vague

terms but hstng

down eas y

understood slruauons

or descnpuons of

tlrose sttuatrons.

\lcmorandum Regardrng rhc .\,,scmblr and Dcmonstuuon Brll. 202{



The courg for instance,

stuck down sections 78

and 87 of the l,abour

Relations Act for violating

Article 2aQ)@), the

ptovisions provided that

thctc 'shrll bc oo strike itr

essential services'- Krzrir

l'i,rry 5cni,u Ltntitrd v lhtk.

E btkln l'rin.

Second the section

violates Atticle 24(1),

which requires a right to be

limited by law. In this

instence, law does not

mean the existence of

legislation alone; it means

that the law limiting the

right must be clear and

speciEc (sufficient

precision). It cannot be

vague. The emplor.nnent of

vague rcrms fails the test,

and courts h2ys n,,llifigd

legislation using the void

fot vagueness doctdne-

see Geofu Andan ,,

t
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Attormy-General d: 2 otlttrs

[20161 eKLR.

The terms public safeq

and public order are overly

vague and ambiguous. The

bill does not even attempt

to de6ne them.

As such, the bill's

enfotcets have much

disctetion in determining

what constitutes public

safety and public otder.

2 Section 7(7)

The assembly otganiser

must be Ptesent

t}roughout the

assembly and shall

assist the police in

maintaining peace and

order.

There is a constitutional

pdnciple that

constirutional rights

conferred without exptess

limitation should not be

cut down by reading

implicit resttictions into

them (S r Ztna aad Otherc)

Article 37 does not impose

any obligation on a rights

holder other than being

peaceGrl and unatmed. It is

the sole responsibility of

the state to maintain peace

and order. (Ooguto J in

Agnee Waceta Macharia

& anotier v Raila Amolo

Deletion of the requirement

4
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Odinga & 2 othe$

[2017] eI(LR para 30)

3 Section 7(8)

Authorisation of

tegulating officer or eny

police officer to stop or

prevent the holding of

a demonsttadon or

assembly

The provision is

problematic because even

aftet comply'rng with the

procedural requtements

under the bill, the police

officer is empowered to

stop the demonstation if
it poses a present or

imminent danger of

bteaching the peace or

public order

The ptovision uses vague

terms whose

interptetations are

subjective and dependent

on the enforcer. Furthet,

contrary to the rule of law

and good govemance, the

police ate graated

excessive and unchecked

discretionary powers.

Deletion of the prorision

4 Sectioa 7(9) and (10)-

creation of an offetrce

Failure to obey an order

stopping a demonstra tion

is an offence, and anyone

who patticipates in such a

Removal of the

criminal sanctions; ot

Amendment to

enswe that the

5
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demonstration commits

the offence of

participating in an

unlawfrrl assembl;,' and is

Iiable to imprisonment for

one year.

The provision is

problematic on two levels.

First, it removes the

magistrete's discetion by

6xing the sentence to one

yeat- Despite the

mrtigation, the magistrate

is bound by the ptovision.

Second, the restriction is

not proportional and has a

chilling effect on the right.

For this reason, Article 24

requires the sta.te to adopt

the least testdctive

measure when limiting a

"ght.
The language of human

rights does not favour the

imposition of criminal

sanctions to limit a right.

Most citizens, for instance,

magrstrate

discretion.

Reducing

penalties.

has

the

6
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will avoid exetcising their

dghts in fear of criminal

sancflons.

The offence, if any, can be

punished by using 6nes.

(C1,priea Aadzme v

Dir*nt oI Public

Pncecutions & aaortet;

kticlc 19 East ALfria

(Intereeted Patty) [20191

etr(LR)

5 Section 8-

Emporrering the

tegulat'"g officer to

impose uanamed

conditions

The regulating officer is

empowered to impose

conditions in a maner

concerning public safery

maintenance of public

ordet, and protection of

rights.

Agarn, the regulaung

officer is left to de6ne

what these matterc entail.

It is simply based on what

they interpret the terms to

mean.

Besides being vague, the

reglru"C officer is

empowered to impose any

Deletinn

1
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condition; those powers

are unlimited. This offends

Article 10.

Furthet, the regulating

officer is empoweted to

impose costs of cleaning

up that may arise. This

condition implicidy

imposes obligations on the

tight holder that are not in

the Constinrtion.

6 Section 1(l Ooetoue

obligatione oo the

convenol

The provision irnposes an

obligation on the

convenoi of an assembly

to eppoint marshals and

take steps to ensute that

the assembly or

demonstration al'*ays

proceeds peace6:lly.

This is an unknown

obligation in the

Constitution. It is onerous

to exPect every convenor

to hire marshals and

ensute that the

8
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demons tration is peacefi.rl.

The state cannot ttansfer

its obligation to maintain

peace and order to rights

holders.

Second, the provision does

not consider the position

of 'spoiler' in the

demonsttation. A

convenol cannot be

expected to conrol all the

demonstmtors a,nd, Eoi hrs.

7 Section ll-
Ptohibitions during

ao aseembly or

demonstration

The provision inftinges on

the fteedom of expression

under Article 33. Whereas

the provision might be

intended to prevent

incitement and threats to

violence, the ptowision

uses terms sublect to the

interpretation of the

enfotcer,

The pbrase aoy words 'th"t

ate calculated or Likely to

cause or encor[age

violence against arty

pen;on or group of

persoos' is oot ooly broad

but leaves much disctetion

Delete this section.

9
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to the enforcers. It is the

enforcct who determines

if the speech is offensive.

tt Section 12- Liability

for damage

'l'he provision makes the

conrenor and participants

in a demonstration iointly

and sevetally liable for any

propert) damage. Further,

it is insuf6cient proof that

the person or otganisation

forbade an act of the kind

in qucstion.

(lteating an excessil'e

butden on right holders

severely limits exercising a

right.

r\dditionally, the civil

Liability threat creates a

chilling effect on the right.

Delete this section

9 Section 14- offences

and penalties

'fhe provision creates a

general criminal provision.

l'he offences are

punishable by either a fine

not exceeding one

hundred thousand

shillngs, imprisonment for

a period not exceeding one

vear, or both.

Delete this section

i\[emoraodum Regardrng the .lssembly and Demonstauon Bi[ 2024
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The principle of

propottionahty would

favour the retention of the

fine but the deletion of the

irnptisonment.

The criminalis ation of the

failure to give aotice is an

unjustiEable violation of

the .ight to demonstrate.

The HRC, for instance,

held in Kiveaaee v

Finlznd

Communication No.

412/t99o t N Doc

ccPR/c/solD /412/te

90 (1994) ,t p^ra 9.2i

Seryei Aadmceob v

.Bclarrrs Communication

No 2092/2011 UN Doc

ccPR/c/fl6/D/2092/
20ll (2016) at pata 7.6;

Mztguia KomI v

Beletus Comannic ation

No 2089/2011 UN Doc

ccPR/c/tt7 lD/208e/
zfil (mrc) * par^ 7.6i

Bakhyahaa

\tcmorandum Regardrng tlrc .\ssembly and Demonsranon Brll, 202-l
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Totegozhiae v

Kanhcaa
Communicatioo No

2fJ7 /201:L LIN Doc

ccPB-/c/,12/D/21i7/

nDQ0l4) atpen7.6.

Notel In 2018, the South African Constitutional Cout rendered an essential

decision on intetpreting the right to demonsuate and assemble. The Coutt in

Mhngvana and Othcrs tThe State and Anothr [2018] ZACC 45 consideted whethet

criminalising the failure to give notice is a justifiable limitation of the right to

demonstrate. The court answered the question in the negative.

Conclusioa

For the above reasons, we believe the Bill should be fun&mentally rerrsed to

reflect our ptoposed amendments. In doing so now, we expect that the Bill will

allow for the enjoyment of the right to peaceably and unarmed assemble.

On behalf of Katiba Institute:

Joshua Malidzo Nyawa
Eileen Imbosa
Katiba Institute
House No. 5, The Crescent, Off Parklands Road
PO Box 26586-00100
Nairobi
infr r(ri) katibains tirutc.org
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NABWIRE OBARA

ADVOCATES

SUBMISSIONS TO THE DEPARTMENTAL COMMITTEE ON
ADMINISTRATION AND TNTERNAI'ECURITY

ON THE ASSEMBLY AND DEMONSTRATION BILL NO. 28 OF 2024

BY: Ms. lsabella Nabwire Obara for Nabwire Obara Advocates
DATE' l8,h February, 2025

We make these submissions;-

" Th1 impulse for new legislation thould no longer be the pure potitical wi//, to push a
draft through parliament. careful considerations of the intent, the toolt, etfecti, and
side-effects of the draft fiould be taken inttead,- PROFESSOR DR UIRICH
KARPEN, UNIVERSITY OF HAMBURG

Acknowledglng that peaceful proterts can contribute to the full enioyment of civil.
political, economic, social and cultural rights,

Recognizing that peaceful protertr can make a positive contribution to the
5trengthening of democratic systems and to democratic procerret,

Acknowledging that peaceful proterts can occur in all societies, including proterts that
are spontaneous, 5imultaneous, unauthorized or restricted:

Reafllrmlng that everyone has the right to life, liberty and security of person within
the context of an assembly,

ttretting the need to ensure full accountability for human righti violationJ or abuses
in the context of peaceful protest5,

Stressing therefore that everyone muJt be able to express their grievances or
aspirationr in a peaceful manner, including through public protertr. without fear of
reprisals or of being intimidated, hararsed. injured, rexually assaulted, beaten,
arbitrarily arrested and detained with trumped up charges preferred againrt them,
tortured, killed or subjected to enforced disappearance ,

ttretting that peaceful protesB should not be viewed as a threat, and therefore I am
encouraging the Kenyan government to engage in an open. inclusive and meaningful
clialogue when dealing with peaceful protests and their causes.

I
P.O. BOX 60049 (O01OO), Watermark, Ndete Road - Karen, Nairobi KE

Telr (+254) 0705913085
.ll r\ i t'. t.( ,lt \tl. t,t\ t.:ti\ sll.t,llt: tllI; \\ \\
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NABWIRE OBARA
ADVOCATES

I. INTRODUCTION
'l.l These submissions are presented in gppodllQn to the Assembly and Demonstration
Bill No. 28 of 2024 (hereinafter "the Bill"). These submissions are based on our
Memorandum submitted on 9'h of 5eptember, 2024.

It is our firm position that the Bill, in its current form, contravenes the Constitution of
Kenya,2OlO. particularly Article 37, which guaranteer the riSht to peaceful
asrembly, demonrtration, picketing, and petitlonlng.

1.2 The Bill also fails to align with Kenya'r international human rights
obligatlons under:

The lnternational Covenant on Civil and Political Rights (ICCPR). which
Kenya became a 5t6te Party to in 1972, thereby committing to act in good
faith and not to defeat the obJectives and purpose of the treaty.
The African Charter on Human and Peoples'Rightr, ratified by Kenya
on 23rd January 1992. creating a binding obligation for the state to
adopt legislatlve or other mearurei to give effect to the Charter's provisions,
including the right to peaceful assembly under Article ll.

1.3 The Publlc Order Act (CAP 56). which this Bill seeks to amend. is an archaic
colonial-era Jtatute that fails to reflect modern democratic principles. Any
amendment must align with the current Kenyan constitutional values, lnternational
treaty obligationr, and be't practicer in public order management.

1.4 We, therefore. urge this Committee to reiect the Blll ln its entiretv and support
a fresh, conrultatlve legirlative proceJs that adequately protecti the right to peaceful
asrembly while ensuring responsible public order management.

2. CONTEXTUAL BACKGROUND

2.1 Kenya's Historical and Legal Context on Protest,

2.1.1 Kenya's transition from a single-party state to a multi-party democracy has
been marked by increased civlc activism and public participation. The Conititution
of Kenya.2OlO, enshrined key freedoms, including the right to arJemble, which can
only be limited under Artlcle 24.
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2.1.2The Public order Act (cAp 56) was enacted in r94g to iupprers dissent rather
than regulate assembries democratically. Despite 20 legisrative uit"mpt, to amend lt,
the law remains outdated and in urgent need of reforir that arignl with modern
democratic governance.

2.2 Lessons from Past Protests

2.2-.1 Kenya has witnerred signtficant human rightr vlolatlonr during protests, of the
public, protesters and law enforcement officersincluding:

The 2O07.2O13 and 2017 post-election protestr, where exceJsive force by
police led to injuries and fatalitier.
The March-July 2023 and June-August 2024 demonrtrations. where there
waJ torture, extra judiclal executlons,arbitrary arrertr, detentions, and the
improper use of less-lethal force,

2.2.2 The failure to implement internatlonat guldellnes such as the UN Ballc
Prlnciples on the use of Force and Flrearms by law Enforcement offlclalr continue,
to exacerbate tenrions between law enforcement and arsembly partlclpantr.

3. KEY OBJECTION S TO THE BILL

3.1 Definition, and Violation of Conrtitutional Rlghtr

3.1.1 The absence of clear definitlons creates ambiguity, making it difficult for
participants to underrtand their legal protectionr and obligations. lt also gives law
enforcement unchecked discretion in determining what conrtitutet
an " unlawful' versus " lawful' assembly. These definitions are crucial to ensuring
that participants of any assembly are protected from undue interference and that law
enforcemerrt acts within the bounds of legality and proportionatity.

3.1.2 The Bill fails to provide definitions for key forms of assemblies, including but
not limited to:peaceful asrembly, Processions, Strikes,Sit-ins , Flarh mobs,Rallles.
Meetingr and Vigils.Further, other definltions such as "police" should be
reconsidered.

3.1.3 The right to peaceful assembly under Article 37 of the Conrtitutlon is not a
privilege but a fundamental right. The Bill seeks to convert this right into a
regulated privilege by replacing "notification" with a mandatory 'permisslon-
requirement under Section 7(2).
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3.1.4 This provision violates Kenya'r obllgatlonl under lnternational law,
particularly Artlcle 2l of the ICCPR and Artlcle ll of the African Charter,
which protect the right to peaceful assembly and prohibit arbitrary rettrictions'

3.1.5 ln Kivenmaa v. Finland 0994). it was ruled that requiring prior permission for
peaceful assemblies unjurtifiably restricts fundamental rights' Kenya must align its
laws with this precedent and recognize that mere notiflcation, not Permlttion'
should be required. Further, not all forms of assemblies require notification e.g.

Spontaneous assemblies.

3.2 Overregulation, Procedural Barriers, and Criminalization of Peaceful
Proterts

3.2.1 The Bill introduces disproportionate rettriction, and punitlve measuret that
discourage civic participation. including:

Sectlons 7-9: Excessive discretion given to regulating officers to imposc
arbitrary conditions on assemblies. leading to potentlal abuse and selective
enforcement.
Sectlon 8: Expanslve poweri to order dispersal of assemblies wlthout clear
guidelines. increasing the risk of unjurtified force by security agencies.
Section 12: Criminal liability for organlzers based on the conduct of
participants, violating the principle of indivldual crlminal rerponsibility.

3.2.2 Section 9 improperly introducer an additional procedural barrler by requiring
that a convenor may apply to the High Court to vary condition, tet by a
regulating officer. This additional legal step creates unnecelsary bureeucrary, delays,
and potential corts for protest orSanizers. lmportantly, it hal no specified timeline,
meaning the High Court could delay the ruling indefinitely. thereby defeating the
purpore of spontaneous and time-renritive protertt.

3.2.3 The Bill ir silent on the use of force, especlally lers-lethal weapons during
public order management. lt faik to acknowledge the basic principles on tlre use of
force and firearms by law enforcement officers.

3.2.4 Section ll introducer a general prohibition on paraphernalia used during
protestr. This provision requires rethinking, as paraphernalia (e.g.. placards,
banners, megaphoner, and flags) are essentlal tools in communlcatlonand
are Integral to the esrence of mort assemblies. Preventing their use undermines the
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3-2.5 section l4 of the Bill falll to itrike the crltical balance required in public order
management between rlghts and responslbilltles. lt fail, to consider the rlgnlflcant
discretion enjoyed police officers during arsembly manogement, withoui addlessing
the neSotiation or de-escalatlon ,trategler. Furthermore, it does not provide any "
room for enforcement mechanisms to ensure accountabllity in the aciions of law
enforceme nt officers.
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very purpore of protests, which is to paJj mesrag-"s effectively to authorities and the
public.

4. RECOMMENDATI oNs
4.1 Reject the Bill in lts Entirety

4.1-l rhe Bill fails to align with conrtitutional guarantee, and lntematlonal treaty
obligations- lt should be withdrawn, and a frerh, drafting and conlultatlv" pro."rt
initiated.

4.2 Recognize Modern and Spontaneous Assemblles

4.2.1 Future legislation should explicitly protea digital proterts and spontaneous
assemblies. ensuring they receive the same legal safeguards as planned
demonstrationr-

4.3 Strengthen Overright Mechanisms

4.3.1 The Bill must include provisions for independent monltorlng of public
assemblies by:

The lndependent Poli.ing Oversight Authority (IPOA), to oversee law
enforcement conduct.
The Press, Human rights bodies, and civil society organizationr, to
ensu re tranJparenry and accountability.

4.4 Benchmarking with Other Countries

4.4.1 -lhe Departmental Committee should benchmark wlth jurisdictloni ,uch aJ
South Africa, Canada, Sweden, the United Kingdom, and 6ermany, which
have progresrive legirlative frameworks for public order management.
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4.4.2 These countries have laws that:

Hlghly regulate the use of force by law enforcement to prevent excessive

force during protest5.
Encourage collection of intelllgence durlng planning, ttructured dialogue
between regulating offlcers and organlzers during planning to Prevent
unnecerJary confrontationt.
Promote a'measured'approach to de-escalation rather than arbitrary
dispersal, ensuring that the state's rerponse to assemblies is proportional and
lawful.

4.4.3 Kenya thould adopt bett practice, from these nations to create a legal

framework that respectt the rlght to protett while malntaining publlc order.

5. CONCLUSTON

5.1 The Arsembly and Demonstratlon Blll No. 28 of 2024 is unconttitutional,
dlsproportionate, and outdsted. lt crimlnallzes peaceful assembly, SrantJ exceJJive
dlscretion to law enforcement, and ignorer modem clvlc partlclpation methodr.

5.2 \X7e urge the Departmental Committee to rerect the Blll ln itt entirety and initiate
a broad-based conrultation to develop legislation that balances the rlght to peaceful
assembly with legitimate public order concernt.

Ms. lsabella Nabwire Obara

Managing Partner,
Nabwire Obara Advocates.
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NPS Comments on the Assembly and Demonstration Bill (National Assemblv
BilI No. 28 of 2024)

Tlte National Police Service is established trncler Article 245 of the Constitution
and tirrther given effect and operationalized by the National police service
Act, No. I lA of 2011. The Service conrprises of the Kenya police service, the
Administration Police serwice, the Directorate of Crinrinal Investigations
established under section 26 of the Act ancl the Internal Aftairs Unit
established under section 87 of the Act. The National police service is one ol
tlre National Security Organs establishecl under Article 23g of the Copstittrtion
of Kenya and it is a national service that functions throughotrt the republic of
Kenya.

The prinrary object of the National police service is to prornote anct gnarantee
trational security in accordance with the constitution of Kenya 

"*hil. 
i,.,

contpliance with constihrtior.ral standards of hrunan rights a4cl iirnclanrental
freedorns.

The National Police Serwices-frrlly supports the enjoynrent of thc. Bill of rights
to the.greatest e.\tent possible rvhile also app."iiiti,',.g that a right .n,i b"
linritecl as in the instant case in order to ensirre that the enjoynreiit of rights
arrd ttrndanrental freedonts bir any inclividr-ral cloes not prejtrc.lici thc rights;rlLl
tundanrentirl trec'donrs of others pursrrarlt to Article 2+-of ihe Constituiion.

\\'e therefore supporl the Bill with the tbllowing anrc.nclnrents:



2 Section 2 provide
the Interpretation of
"Exclnded Meetitrg

I

5 Scction 2.

"excluded meetful8" nleans-
(a) any meeting convened and l.reld
exclusively for the lawfrrl
prrrposes of any public body; or
(b) any meeting of the menrbers of
any registered organisation,
whether corporate or unincorporate,
convened in accordance witl-r
the constitution of the organisation
and held exclusively for the
larvftrl purposes of that organisatiorr;
(c) any meeting of the membc'rs of
any trade union convened and held
exclusively for the larvfrrl purposes
of that trade rrnion;
(d) any nreeting convened and held
exclusi!'ely for social, cultural,
charitable, edr"rcational, corrunercial
or industrial pLrlposes;
(e) any meeting of the organs of a
political party, convened in
accordance with the corrstitntion of
the party and held excltrsively
to discrrss the affairs of the party;
(t) impronrptu "nreet- the -people"
tours by Members of Parliarnent and
councillors

Insr-'rt a new interpretation to read as

'ttteatts

To Provide for the
Definition of
excltrded nree.tings

To adopt the
definition of the
National Police
Service Act.

To provic-le tor thc
clefinition ol thc
Cabinet Secrcta
1-o Provicle tbr thc
definititrn of

l

1 Clau.se Proposal Jrrstification

3 Section 2.
Interpretation

Delete the u'ord tpolice",
and replace with the phrase "police
officer" to read -nleans an
Administration
police officer or a Kenya police
officer and
includes officers of the Directorate of
Crinrinal investigations atrd police
reservist as defined under the
National

Section 2.
Interpre tatior.r

"Cabinet secr€tary ' nreans the
Cabinet Secretary tbr the tinre being
responsible tbr national Security

I ntcr rctritrorl follor.r,s: (offensive wea



7 Insert and define the word
"Restricted

areas" l\ileans ally areit, place or
prenrises, it appears to the Cabinet
Secretary to be necessary or
expedient in the interests of public
sattty and pr.rblic order that special
precautiorls should be taken to
prevent tl-re entry of unarrthorizecl
persolls, he rnay, by order published
in lhe Gazette, declare srrch area,
place or prenrises to be a restricted
area

"offensive vveapou"

To provide tbr the
definition ot
Restricted area

To provide for the
certain offences
related to condrrct
of demonstration
and obstrr.rction of
certain classes of
vehicles.

8

arry article rnade or adapted
for use for causing injury to the
person, or capable ofbeing so rrsed,
or intended
by the person having it with him tbr
suclt rrse, and includes any clubs,
panga, simi rocks, projectiles or
similar weapon.

6 Sectior, 2.
Interpretation

Delete the number "100"
immediately after the word "more
than"
and replace with "10" to read: means
any
assenrbly, corlcourse or procession of
n1ore
than ten (10) persons as defined in
the
Ptrblic Order Act.

To retain the
crrrrerlt definition
of pLrblic gathering
to mean a gathering
of 10 or more
persolls.

Sectiorr 2.
Interpretation

Insert a new section
tl (2)

Where a person at, or in relation to,
a meeting or a procession condrrcted
pursrnnt to a notification
(a) acts in a disorderly nranner for
the pLrrpose of preventing the
transaction of the

business for which the public
rneetirrg / pttblic procession
assembled;
(b) obstructs the free passage of any
ambulance, fire engine or vehicle
belonging to

the National Police Sen'ice or the
Kenya Defense Force or, otherwise
than in

the manner and to the extent



6

authorized by the notification
relating to that meeting or
procession, impedes or disrupts the
use by members of the public in
general of any road; or
(c) incites other persons to cto so, the
person shall be guilty of an offence
and shall

be liable on conviction to a fine
not exceeding KshlOO,0OO or to
imprisonnrent for a term not
exceedinS 2 yearc or to both.
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A. ABOUT THE COMMISSION

l. The Kenya National Commission on Human Rights ("KNCHR" or "National Comrnission")
is an independent National Human Rights Institution established trnder Article 59 of the
Constitution with a broad mandate to promore a culture of respect of human rights in the
Republic of Kenya. The operations of the National l{uman Rights Commission are guided by
the United Nations Paris Principles on the establishment and functioning of independent
llational human rights institutions commonly referred to as the Paris Principles and as such
enjoys an "A" status accreditation.

2' The National Commission under Article 249 of the Constitution has a mandate to secure
observance of all state organs of democratic values and principles and to promote
constitutionalism. Article l0 ofthe Constitution requires all state organs to ensure they uphold
constitutionalism and the rule of law whenever they make public policy decisions or interpret
the Constttution. One ofthe stralegies pursued by the Commission to secure observance ofall
state organs of democratic values and principles is through the issuance of advisories.

3. Il is in this regard that the National Commission submits its comments on the Assembly and
Demonslration Bnl,2024 (National Assembly Bills No 28) that is sponsored by Hon. ceoffrey
Kiringa Ruku. Part A of the advisory flags out important General observations concerning rhe
Bill whilst Part B highlights specific areas of amendments. The last part c (or annexe)
provides some comparative practices.

B. GENERAL COMI\{ENTS

4. The right to Assembly, denronstration, picketing and petition is secured under Article 37 ofthe
Constitution of Kenya in the following terms:

"Every person has the right, peaceably and unarmed, to assemble, to
demonstrate, to picket, and to present petitions to public authoritics".

5. The Kenya National commission rvould like to acknowledge that the right to assembly,
demonstration and picketing secured under Article 37 ofthe Constitution, is not one that cannot
not be limited. It is one of the rights that can be limited. However, any such timitation to the
exercise of this right must:

a' Satisfy the requirements of Article 24 of the Constitution of Kenya on limitation
of rights and fundamental freedoms; and

b. M€et the regional and international human rights standards
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R ional and Int rn n dards

6. The rights to freedom ofassociation and assembly are fundamental rights that should underpin
all democratic societies in which individuals can freely express their views on all issues

concerning their society.r Indeed, the right to freedom of peaceful assembly is a fundamental
key right enabling the full enjoyrnent of civil, political, economic, social and culrural rights.

7. Kenya is a state party to various treaties and conventions guarding the right to freedom of
assembly. Regionally, the African Charter protects the right to express opinions, to frce
association and the right to assemble freely with others, under Articles 9, l0 and I I
respectively. The right to freedom of assembly is also guaranteed under Article 8 of the
African Charter on the Rights and Welfare of the Child. The right to freedom of assembly is

also guaranteed under Article 20( I ) of the Universal Declaration of Human Rights, Article 2l
of the Intemational Covenant on Civil and Political Rights, and Article l5 of the Intemational
Convention on the Rights ofthe Child. Similar protections are secured under Article 8 ofthe
International Covenant on Economic, Social and Cultural Rights, Article 7(c) of the
Convention on the Elimination of All Forms of Discrimination against Women as well as

International Labour Organization (ILO) Convention No. 87 ( 1948) conceming Freedom
of Association and Protection olthe Right to Organise.

8. The International Covenant on Ci,il and Political Rights (ICCPR) secures the right to peacelul

assembly under Article 2 I in the following terms:

" The right ofpeaceful assembly shall be recognized. No restrictions may be placed on
the exercise of this right other than those imposed in conformity with the law and which
are necessary in a democratic society in the interests of national security or public
safety, public order (ordre public), the protection of public health or morals or the
protection of the rights and freedoms ofothers."

9. lt has becn explaincd bv special rnandales that rvhilst the frccdorr of peacr.-ful asscnrbly and

the fieedonr olassociatiou arc not absolutc alrd may be limited. such limitotion mu:;t be tht'
c.yccption and not tlrc rule. Thc Ge'ncral Conrmcnt No. 27 (1999) ol the I.lurnan Riglrts

Conrmittc,,' on frcedom of movr.-nrcnt cautious that. "in adopting larvs providing firr
restrictions ... States should alu'ays be guided b1- thc principle that the restrictions ntust
not impair the esscnce ofthe right... the relation betrvten right and restriction, bctween
norrn and exception, must not be reversed".2

10. Furthemrore. Ciencral Conrnrent No. 3l (2004t of the Hurnan Rights Comnrittec on thr:

l African Commission on Human and Peoples' Rights.
2 'Repon of the Special Rapporteu r on the rights to freedom of peaceful assembly and of association, Maina Kiai'
adopted by the Human RiShts Council Twentieth session on2l May 2012(A/H RC/20/27]. para. f6.
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nature ol'the gelleral lcgnl obligatiou imposed orr States panies to the Covenant provides
that. h reslricrir'rn< aro nre rle States n1n\t rlem nslrrte their necessifv antl onlv

cnsulc continuous and cffcctivc protcction of covenanr rishts".'t The rcpon gocs on to
strcss that, "ottlv propagantlu.fbr wur or ucl t oc'ac'.t' .fo r dtionul, racial or religi6us hatretl
thol con.-rirutes i citcmenr to tlisc:rinintttion, hostilitv or t,iolcnte (d . 20 oJ'thc Coycttunt
ott Civil and Polilicdl llights) or utls ainted at the tlc,stnrclion ol the rights antl .li'eetlont.r
tushrinal in internutional hunrun rights lat+ 1art. 5) shotld be deemed unlotr! 1.,d

I l. The Atiican charter on Human and people's Rights (AcHpR) guarantees the right to
Assentbly under Article I I as follows:

" Every- indivklual shall huve the right to assemble freely v,ith others. The erercise ol' this
rights shall be subjecl only to necessary restrictions provided.[or by the law in particular
those enacted in the interest of national searrity, the saJbty, health, elhics and rights and

J-reedoms oJ'others ".

t 2. According to the Guidelines on Freedom of Association and Assembly of the African
Commission on Human and Peoples' Rights (African Commission)5;

a. Wlere States enact laws on freedom of assembly, those laws shall aim primarily at the
facilitation of the enjoyment of the right.

b. Legislation and regulations on assemblies shall be drafted and amended on the basis of
broad and inclusive processes including dialogue and meaningful consultation with
civil society.

c. The right to freedom of assembly applies to all individuals, groups, peoples,
unregislered and registered associations, and others.

d. Everyone has the right to assemble freely with others. No one shall be compelled to
participate in an assembly.

e. The right to freedom of assembly applies to meetings on private as well as public
property.

f. The right to freedom of assembly extends ro peaceful assembly. An assembly should
be deemed peaceful if its organizers have expressed peaceful intentions, and if the
conduct of the assembly participants is generally peaceful: 'peaceful' shall be
lntemreted to include conduct that anno s or sives offence as well as con duct that

I 'Report of the special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Kiai,
adopted by the Human Rights Council lwentieth session on2l May 2012(A/HRC/2O/271 pa?. L7
a 'Report of the special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Kiai,
adopted by the Human Rights Council Twentieth session on2l May 2012(A/HRCIZO/271 para.lg
s The Guidelines on Freedom of Association and Assembly of the African Commission on Human and peoples, Rights
12017) adopted at the commission's 6oth Ordinary Session held in Niamey, Niger, from 8 to 22 May 2017; Accessible
n ere
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temDorarilv hi ders. imoedes or obstructs the activities of third oarties. Isolated acts of
violence do not render an assemblv as a who non-oeaceful.6

13. When it comes to notification regime, the Guidelines on Freedom of Association and
Assembly stipulate that, DarticiDatins in and orsanizins assemblies is a risht and not a

privilege, and thus its exercise does not reouire the authorization ofthe state. A system ofprior
notification may be put in place to allow states to facilitate the exercise of this right and to take

the necessary measures to protect public safety and rights of other citizens. Further. lhat, 'A
notification regime requires that the presumption is always in favor of holding assernblies, and
that assemblies not be automatically penalized, through dispersal or sanction, due ro failure to
notify. Moreover, the lack of notification shall not be understood to make an assembly illegal.T

14. Further Guidelines with regard to notification regime include that;s

a. Notification procedures shall not be burdensome.e

b. A failure to respond by the authorities shall be taken as acknowledgement rhat the

assembly may go ahead along the Iines proposed.

c. Should the authorities receive notification lrom multiple groups ainred at holding
assemblies in the same space at the same time, efforts shall be made to facilirare

multiple concurrent assemblies. Where this is irnpossible, an impartial and reasonable

means shall be found to allocate the space.

d. No notification need be submitted for small assemblies, assemblies unlikely to generate

disturbance or spontaneous assemblies. Spontaneous assenrblies include assemblies

that occur as immediate reactions to events, and planned assemblies that necessarily

occur within a tighter deadline than that required relative to notification.

15. The Guidelines for the Policing of Assemblies by Law Enforcement Officials in Africaro
provides for the following General principles Governing the Right to Assemble freely ith
others:

Everyone has the right to assemble freely with others. The right to assembly may be

exercised in a number of ways, including through demonstrations, protests, meetings,
processions, rallies, sit-ins, and funerals, through the use ofonline platforms. or in any

other way people choose.ll

6 Para 70, Guidelines on Freedom of Association and Assembly of the African Commission on Human and Peoples'
Rights.
7 Para71, Guidelines on Freedom of Association and Assembly.
0 See Paras 72-79 Guidelines on Freedom of Association and Assembly.
e See Para 72 on the details includin8 that the notifications should be free of charge.
r0 The Guidelines for the Policing of Assemblies by Law Enforcement Officials in Africa Accessible at
httDs://achor.au.int/en/soft-law/ruidelines-ooli€inc-assemblies-law-enforcement-officials-africa
1r Para. 1..1 Guidelines for the Policingof Assemblies by Law Enforcement Officials inAfrica
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tr Para 1.2 Guidelines for the Policing of Assemblies by Law Enforcement Officials in Africa
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Limitations imposed by the State Party on the right to assemble freely u'ith others
must: ll
a. Be in accordance with limitations on the right to assemble in terms of regional and

intemational human rights standards. This includes the right to life; freedom frorn
discrimination; equality of, and equal protection before, the law; the right to dignity
and freedom from toffure and other ill treatment; the righr to liberty and security of
the personi the right to have a cause heard; lieedorn of movement; freedom of
consciencel the right to privacy: the right to receive and disseminate information
and to express opinions; the right to tiee association; and the right to participate
freely in public affairs and equal access to public services, as guaranteed by the

Atiican Charter on Human and Peoples' Rights, and other relevant international
hunran rights instrumentsi and

b. Comply with the principles of legality; be in pursuit of a legitimate inrerest as

defined by regional and intemational human rights instruments; be a necessary and
proportionate measure to achieve that end within a democratic society; and adhere

to the rights of freedom from discrimination and equality before the law.
c. Participants and organisers of assemblies shall exercise the right to assemble with

due respect to the right of others and in conrpliance with the laws in place which
themselves should be consistent with the regional and intemational human rights
standards.

According to the African Commission Guidelines on the Policing of Assemblies, the

enactment, interpretation. implementation and enforcement ol national laws and

regulations goveming the right to assemble freely with others must:
a. Require law enforcement responses that favour the presumption of the exercise of

the right to assemble freely with olhers by all persons involved, or believed to be
involved, in the assembly; Be consistent with regional and intemational human
rights standards;

b. Recognise rhat limitations and restrictions on the right to assembly freely with
others must be treated as an exception, and that any limitations or restrictions
imposed must be necessary and proponionate. and be:

o Consistent with the principles of legality, necessiry, proportionality,
freedom from discrimination and equality before the law ..., as well as

regional and intemational human rights standards ...;
r Decided on a case-by-case basis; and
o Reviewable by competent, independenl and impartial administrative and

judicial authorities, in both law and practice, within a reasonable period
of time.



Other Guidelines provided in policing assemblies include (but not limited) to the following:

iv. Law enforcement officials as representatives of the State are under an obligation to
respect and protect the right to assembly.

v. As a general rule, the military should not be used to police assemblies and must only
be used in exceptional circun'lstances and only if absolutely necessary. Military
personnel deployed to assembly operations must be subordinate to, and under the
command of, the police authorities; be fully trained, in and be bound by, regional and

intemational human rights standards. as rvell as any national law enforcement policy,
guidelines and ethics;

vi. The primary role of law enforcement officials in policing assemblies is to ensure the

safety of the public and to safeguard human rights of all persons. Thi s role should be

clearlv articulated in national lesislative and requlatorv instrume ts govemrnE

assemblies

vl! Law enforcement agencies have an obligation to promote access to inlormation and
should make available, in the public domain, information relevant to the policing of
assemblies. Such information should include all regulations, standing orders and
instructions, codes of conduct and information about chain of command and

operational decision-making.

All action taken by law enforcement officials during the management of assemblies

where participants are not acting peacefully must satisfy the requirements of legality,
necessity, proportionality, freedom from discrimination and equality before the law.
and accord with regional and intemational human rights standards.

Law enforcement officials should be trained to differentiate between individuat and

group behaviour, and to identify and remove specific persons identified as acting in an

unlawful or violent manner while continuing to facilitate the enjoyment of the right to
assemble freely with others for all other persons.

Crowd control shategies, such as containment, should be implemented with precaution.

be lawful and proportionale, and never amount to collective detention. Containment
tactics must allow for exit routes lor assembly participants and obseryers who wanl to
leave the assembly.

The use of force is an exceptional nreasure. In carrying out their duties, law
enforcement officials shall, as far as possible, apply non-violent methods before
resorting to the use of force and firearms. Force and firearms may only be used if other
means ofachieving a legitimate law enforcement objective are ineffective or unlikely
to be successful. Law enforcement officials must, as far and for as long as possible,

differentiate between peaceful assembly participants and those who engage in violent
acts. An assembly should be deemed peaceful if its organisers have expressed peaceful
intentions, and if the conduct of the assembly participants is generally peaceful.
'Peaceful' shall be interpreted to include conduct that annoys or gives offence as well

vlll.

tx.

x

xl
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as conduct that temporarily hinders, impedes or obstructs the activities of third parties.
Isolated acts ofviolence do not render an assembly as a whole non-peaceflrl.l3

16. According to the Joint declaration on protecting the right to freedom of peaceful assembly
in times of emergencies (september,2022),ta some of the principles that apply to freedom
of assembly are that:

a' Public emergencies must not be used as a pretext by States to infringe the right to
freedont of peaceful assembly or to repress civil society activists. Blanket bans on
assemblies almost always constitute a disproportionate restriction of this right, and
should be avoided.

b. The peacefulness ofan assembly must be presumed; isolated violent acts do not
render an assembly as a whole unpeaceful or unlawful.

c. Measures taken by States during public emergencies must comply with international
hunran rights law requirements and standards, including the Siracusa Principles on the
Limitation and Derogation Provisions in the International Covenant on Civil and
Political Rights.

d. Emergency measures may be imposed only in exceptional circumstances, where there
is a serious, imminent danger that threatens the life ofthe narion,

e. States should refrain from using legitimate institutional mechanisms in an arbitrary,
selective or abusive manner against certain individuals or groups in order to limit or
restrict their right to freedom ofpeaceful assembly, ofassociation, and ofexpression
on matters of public interest.

f. Assemblies which have the explicit, unequivocal purpose of advocating national,
racial or religious hatred that constitutes incitement to discrimination, hostility or
violcnce, or promoting war propaganda, should be prohibited. where an individual or
small group is engaged in such action in the context ofan assembly, States should take
targeted action against thar individual or small group only.

17. The National commission thereby urges that the substance ol the proposed Assembly and
Demonstrations Bill must conform to the above-mentioned guidelines and standards. if it is to
pass the muster.

Reo uirements of A rticle 24 of the Constitution on limi tation of riphts and
fu ndamen tal freedoms
l8' The Proposed law must satisfo the requirements set out under Article 24 ofthe Constitution of

Kenya in order to pass the test of constitutionality. The provisions stipulate as follows:

1r Para.21.1.2
ra Accessible at https://achpr.au.int/index.php/enlnews,/press-releases/2022-09-1s/joint-declaration-protectint-
right-freedom-peaceful-assembly-times.
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Limitation of rights and fundamental freedoms
(l) A right or fundamental freedom in the Bill of Rights all n limi x law

then only to the extent that the limitation is reasonable and iustifiable in an open and democratic

societv based on human disnitv. equalirv and freedom. takins into account all relevant factors

including-
(a) the nature of the right or fundamental freedom;

(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the need to ensure that the enjoyment of rights and fundamental freedoms by any

individual does not prejudice the rights and fundamental freedoms ofothers; and

(e) rhe relation between the limitation and its purpose and whether there are less restrictive

nreans to achieve the purpose.

(2) Despite clause (l), a provision in legislation limiting a right or fundamental freedom-
(a) in the case of a provision enacted or amended on or after the effective date, is not valid
unless the legislation specifically expresses the intention to limit that right or fundamental

freedom. and the nature and extent of the limitation;
(b) shall not be construed as limiting the right or fundamental freedom unless the provision

is clear and specific about the right or freedom to be limited and the nature and extent of
the limitation; and

(c) shall not limit the right or fundamental freedom so far as to derogate from its core or

essential content.

(3) The State or a person seeking to justifu a particular limitation shall demonstrate to the cou(,
tribunal or other authority that the requirements of this Article have been satisfied.

(4) ...
(s)... "

19, The Supreme Court ofCanada in the case of R v Oakests stipulated the four part test include:

Whether the govemment action limiting a right pursues a legitimate objective of sulficient
importance to justify the Iimitation?

i. Whether the govemment action limiting a right pursues a legitimate objective of
sufficient importance to justify the Iimitation?

ii. Whether the means used are suitable to achieve the objective?

iii. Whether the means are necessary, meaning they minimally impair the limited right
while considering alternative ways to achieve the same objective?

iv. Whether the beneficial effects of the limitation on the right outweigh its detrimental

effects?

r5 R v ookes (1986), Supreme Court of Canada
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20. The superior courts in Kenya have severally examined the doctrine of limitation of rights and
fundamental freedoms and applicability of Article 24 of the Constirution ol Kenya. For
instance, in the case of Coalition for Relorm and Democracy (CORD) & 2 olhers v Republic
of Kenya & I0 others the court was guided by the test illustrated in the Oakes case whereby it
provided further guidelines when it comes to limitation of rights. The court held that the first
test requires that the limitation be one that is nrescribed bv law. lt m!!gt b! part of a statute and
must be clear and accessi ble to citizens so that thev are clear on what is nrohibited . Secondly,
the obiective of the law must be nresstns and substantial^ that it must be imnortant to socletv
The third principle is the principle of oroportionality. lt asks the question whether the State, in
seeking to achieve its objectives, has chosen a proportionate way to achieve the objectives that
it seeks to achieve. Put another way, whether the legislation meets the test of proportionatiry
relative to the objects or purpose it seeks to achieve. Ifa sufficiently important objective has

been established, the means chosen to achieve the objective must pass a proportionality test.

They must be rationally connected to the objective sought to be achieved, and must not be
arbitrary, unfair or based on inational considerations. Secondly, they must limit the right or
freedom as little as possible, and their effects on the limitation of rights and freedoms are
proportional to the objectivesr6.

21. The principle of proportionality stipulates that all statutes that limit human rights should be
proportionate and reasonablelT.The proportionality test also ensures that measures do not alter
the essence ofthe human right in question and only restrict the right to the extent necessary to
achieve the legislator's legitimate aims/objectivesr8. In the case of Kenya Human Rights
Commission v Communications Authority of Kenya 4 4 otherste, the court held that when it
comes to the restriction of human rights a law or measure is justified only when it is
proportionate. Similarly, in the case of Boniface Mwangi v Inspector General of police & S

others [2017] eKLR, the courr was faced with the question of Limitation of the right to
assemble and demonstrate. The court held that in justifying the limitation of a right of what is
reasonable and justifiable depends on the circumstances of each case and Article 24 ( I ) of the
Constitution guides this Coun in determining factors to consider when assessing the merits of
any prescribed limilation2o.

22' Courts have also held that assemblies. picketing and demonstrations which are not peaceful
are excluded from the protection of Article 37. ln the case of Ferdinand Ndung'u waitiut &
4 olhers v Attorney General & 12 others [20161 eKLR rvhereby the court held that the
constitution has provided claw-backs against the right to assemble and demonstrate. The Claw

t6 Coolition for Relorm ond Democrocy (CORD) & 2 others v Republic of Kenyo & 70 others ll}l5l eKLR, para 212.
r7 Cianciardo J, 'The principle of proportionality: The challenges of human rights' 3(1), Journol ol Civil Low Studies,
2010, 179
r8 Ciancaardo J. 'The principle of proportionality,, 1g4
te Kenyo Humon Rights commission v communicotions Authority of Kenyo &4 others (201g), eKLR, para 71.
20 Bonifoce Mwongi v lnspector Generut ol police & 5 others IIOL7)eKLR, para 52.
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back states that demonstrators, picketers and petition-presenters must do so "peaceably and
unarmed'.Ifthey consist ofviolence to or intimidation ofthe public, lhen the assembly or the

demonstration ought to be stopped. Likewise, participants in assemblies, picketers and

demonstrators must not be armed. Weapons as well as defensive or protective colltraptions
which breed or stimulate aggression ought not to be possessed by the demonstrators or
picketers2l.

23. In view of the regional and intemational provisions goveming limitations of rights specifically
the right to assembly, as well as Article 24 of the Constitution of Kenya on instances when
rights and fundamental freedoms may be limited, the National Commission is of the view that
whilst the objective of the statute as encapsulated in the long title and under Clause 6 of the

BilI passes the legitimate objective test, is reasonable and justifiable in a just and democratic

society, tlre means ofachieving the same as sel out in the other specific provisions of the Bill,
serve to derogate from the core contentofthe rights to freedom of assembly contrary to Article
za(D(c) of the Constitution of Kenya and intemational human rights standards. Moreover, the

provisions do not meet the test ofproponionality and are unreasonable in ajust and democratic
society. The application ofcertain provisions as shall be outlined shortly pose a serious threat
to the enjoyment of the right. Overall, the provisions effectively serve to stifle the freedom of
assembly rather than lacilitate it:

Protection of all tvoes of assemblies

24. The Bitl recognizes that assemblies include both planned and organized assemblies as well as

unplanned and spontaneous assemblies. However, it only protects planned and organized

assemblies and penalizes unplanned and spontaneous assemblies, primarily through the

obligatory notification process. Section 7 (2) of the Bill obligates any person planning to hold
an assembly to notify a regulating officer at least three days and at most fourteen days before

the proposed day ofthe assembly. Failure to do so allows a regulating officer to disperse and

assembly and attracts an imprisonment term of one year under the Penal Code. Section l4 ( I )

(a) prohibits a person from convening a public assembly with no or adeouate notice. A person

who contravenes this section commits an offence and shall on conviction be liable to a f,ine not

exceeding one hundred thousand shillings or to imprisonment for a period not exceeding one

year, or to both.

25. Spontaneous assemblies are just as important as planned assemblies are and may be carried

out in reaction to emerging events. The requirement for organizers ofsuch assemblies to submit
a notification of their planned assembly would curtail their freedom of assembly and would
limit the purpose and effect of their gathering. Regional and international mechanisms have

1r Ferdinond Ndunq'u Woititu & 4 others v Attorney Generol & 72 others [2016] eKLR, poro 32
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also called on State Parties to protect spontaneous assemblies by not overly restricting them.
The Human Rights committee in General comment No.37 also notes that "spontaneous
assemblies, which are typically direct responses to current events, whether coordinated or not.
are equally protected under article 2 I ."

Liabilitv for damase

26. Cause l2 ( I ) of the Bilt severely restricts freedom ofassembly in general. It contravenes Article
37 as well as Article 24 (2)(C) of the Constitution which prohibits the enactment of legislation
that limits a right or lundamental freedom so far as to derogale from its core or essential
content. It Dlaces liabilitv on everv nerson and orpanlzatlon rttcrnatlns n an as emblv for
damaqe caused to property during the assemblv or demonstration. Furthermore, sub-clause 2
protects that person or organization from liability for damage if they prove that they did not
permit or connive at the acl that caused the damage; or ifthe acr or omission did not fall within
the scope ofthe objectives of the assembly; or ifthey took reasonable steps to prevent the act
or omission that caused the damage. Furthermore, forbidding the act is not sufficienr proof
against liability.

Sub-clause 2 does not olfer enough protection as it would be extremely difficult to prove one's
innocence. The provision almost tums the criminal procedure on its head in term of
presumption ofinnocence and that Ihe burden ofprove as being on the State authorities. Under
section 107 of the Evidence Act, when a person is bound to prove the existence ofany fact it
is said that the burden of proof lies on that person. The proviso in question seeks to shift the
burden of proof from the prosecution to the organizers, which should not be the case since it's
the prosecution alleging that the organizers are the ones that direcr, authorize. and encourage
acts of violence at protests. Based on the evidence rule then this proviso is not only not
justifiable but also illegal.

27. Essentially, the provision undermines freedom of assembly by discouraging organizers and
participants from taking part in an assembly if they are held responsible for damages caused
during the assembly. Assemblies are likely to attracr rogue third parties who may cause
destruction to property. Peaceful demonstrators and organizers should not be penalized for
their actions. lnstead, the State should fulfil its positive obligation to ensure peaceftll
assemblies by protecting such assemblies from such elements.

28. The United Nations Special Rapporteur on the rights to freedom ofpeaceful assembty and
of association has emohasized that otPantzers of oeaceful semblies s ould never he held
Iiable for the
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should be unheld. notablv due to the DresumDtion of neaceful ness of the assemblv.:: The
African Commission has also stated that "liability shall be personal. Neither the organizers nor
fellow participants ofa public assembly shall be subjected to sanctions ofany kind on the basis

of acts committed by others."lr

29. Organizers cannot be held responsible for the actions ofeach and every person attending a

given meeting. In the event that rogue individuals with bad intent use such meetings as an

opportunity to damage property, loot businesses and cause chaos, it is the responsibility ol
the Police to maintain law and order.r0 This burden cannot be implicitly shifted to assembly
organizers by holding ther:r liable to pay colnpensation. Such a provision sends a chilling
effect to would-be exercisers of the freedom of assembly and will only serve to curtail
democratic expression and space.

Power to stoD/Drevent an assemblv on rounds of Dresent or imminent danser

30. Clause 8 (b) ofthe Bill infringes on freedom of assembly. It permits a regulating officer or any
pofice officer to stop or prevent the holding ofan assembly if the assembly poses a present or
imminent danger of a breach of peace or public order. The State has a positive obligation to
protect the right of individuals to assemble or demonstrate. Where there is a present or
imminent danger ofa breach ofpeace or public order, the State should take measures to address

it by protecting those participating in an assembly from violent third parties, rather than

stopping or preventing the holding of an assembly or demonstration. Furthermore, the
provision does not define what "present or imminent danger" is and therefore gives discretion
to a regulating officer or police officer to define it for themselves and stop an assembly if. in
their opinion, it poses a present or imminent danger ofa breach ofpeace or public order. The
section should define the cases that fall within the provision.

oblisati ntoassist the Dolice to maintain Deace and order durins an assemblvo

31. Clause 7 ofthe Bill obligates an organizer ofan assembly or demonstration to assist the police
in the maintenance ofpeace and order at the assembly or demonstration. The State bears the

primary duty to facilitate and maintain peace and order at an assembly or demonstration.

Organizers should not be obligated to assist the police in carrying out their primary duty.

22 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Kiai,
Para.78
2r African Commission on Human and Peoples' Rights, "Guidelines on Freedom of Association and Assembly in
Africa," available at httos://achor.au.int/index.oho/en/soft-law/ idelines-freedom-association-and-assemblv-
af ricaS:-:t€xt=The%20cuidelines%20were%20develo oed%20i n,solvi ns%20leg2l%2 0relatinc%20to par
101
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32. The Special Mandate on Freedom ofPeaceful Assembly has adopted the expert opinion that.
assembl orsanrzers an rtlcl ants should not be consi ered resnon ible or held liablel ford na n s

unlawful of others ether with ass m tew should n t
resnonsih le for the maintenance of nublic order." The LIN Special Rapporteur has advised that,
"such obligation includes the protection ofparticipants ofpeaceful assemblies from individuals
or groups of individuals, including agents provocateurs and counter-demonstralors, who aim
at disrupting or dispersing such assemblies."

Lack of a clear nrocedu re followins the submission of a notification of an assemblv

33. The Bitl contains an evident gap regarding the notification procedure under Clause 7. Once the
organizer of an assembly submits a notification of an assembly to a regulating officer in the
required form, the Bill is silent on the steps thal the regulating officer should take after
receiving this notification. Although the right to freedom of assembly does not require
authorization, an acknowledgement of receipt of notification will enable rhe assembly to
proceed well. Clause 7 (4) and (5) of the Bill should also provide for the timeline within which
the regulating officer shall notify an organizer to avoid unnecessary delays which would impact
on the purpose and effectiveness of the assembly. Alternatively, include an express Clause
that where no response is received form the regulating authority, then it will be taken as posing
no problem and should accordingly proceed.

34. The Special Rapporteur on the rights to freedom ofpeaceful assembly snd of association
advises that, "once the o lzers have notified the desi gnated orimarv authority of their
lntention to hold an ass blv. a receint acknowledcinp that timelv notification has been
submitted should be orovid ed in an exneditious manner. Should the orsanizers not hear from
the authoritv nrior to the de lpnated time for holdins the assem should be assumed thath lv- i
said assemblv does no Dresent anv n blem." He further reminds that whenever authorilies
decide to restrict an assembly, they should provide assembly organizers, in writing, rvith
"timely and fulsome reasons" which should satisfy the strict test of necessity and
proportionality of the restrictions(s) imposed on the assembly pursuant to legitimate aims.2a

Restriction of the olace of satherins

35' Clause l3 (b) (l) ofthe Bill permits the police to restrict an assembly to a place or guide the
participants along a route to ensure that vehicular or pedestrian traffic is not interfered with.
This curtails freedom of assembly since assemblies need to be within the sight and sound of
target audiences. If they are restricted to a certain place, the purpose of the assembly may be
limited. Furthermore, the Bill accepts the fact that assemblies could temporarily obstruct the

2a Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association par 48
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activities of third parties as well as traffic. The Bill's definition of "peaceful" is any conducr
that temporarily hinders, impedes or obstructs the activities of third parties and temporarily
blocking traffic. This impugned section however allows a police officer to prioritize vehicular
or pedestrian traffic over a lawful assembly. This restriction should be reasonable and
justifiable in an open and democratic society. However, it gives discretion to a police officer
to redirect assemblies in favour ofvehicular or pedestrian traffic.

36. Furthennore, the Human Rights Council in its resolution 22110 urged States to facilitate
peaceful protests by providing protestors with access to public space and protecting thern.

where necessary, against any forms of threats, and underlined the role of local authorities in
this regard.2s The tnter-American Commission on Human Rights has also stressed that "the
competent institutions of the State have a duty to design operating plans and procedures that
will facilitate the exercise of the right of assembly,.[including] rerouting pedestrian and

vehicular traffic in a certain area."26

Conditions on Cost of Cleanins Uo
37. Under Clause 8 (2) (b) of the Bill, one of the conditions set for holding an assembly or

demonstration is payment costs of cleaning up which may arise out of the holding of the

assembly or demonstration. The State has the primary duty to facilitate an assembly. This
includes any clean-up costs arising out ofthe holding ofan assembly. This duty should not fall
on the assembly organizers.

Delinition of offensive werpon

38. Clause 11 (e) of the Bill prohibits a person from possessing any offensive weapon at an

assembly or demonstration. The Bill should define what an "offensive weapon" is.

25 Human Rights Council resolution 22/10, para. 4

'l6 OAS/IACHR, Report on Citizen Security and Human Rights, 31 December 2OO9 (OEA/Ser.LAlll),
para. 193.
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C. SPECIFIC COMMENTS ON THE ASSEMBLY Ai\{D DEMONSTRATION BILL,2024

2 Interpretrtion
Defi nition of "demonstration" and "place
ofassembly".

The Bill only protects assemblies in
physical places. It defines a "place of
assembly" as including, "a place at or
through which it is proposed the public
assembly, demonstration, picketing and
presentation of petitions to public

aulhorities will stop or pass".

Amend the definitions to

recognise online
assemblies and petitions.

The Bill should take into account the evolving nature of
assemblies. Traditionally, assemblies have taken place
physically. However, with the evolution ofthe digital space,
more and more assemblies and petitions are being carried
out online.

Also, in line with regional and global practices/Cuidelines:

In its General Comment No. 37 (2020) on the right to
peaceful assembly, the Human Rights Committe'e notes

that, "although the exercise ofthe right ofpeaceful assembly
is normally understood to pertain to the physical gathering
of persons, article 2l protection also extends to remote
participation in, and orgauization of, assemblies, for
example online."27

Similarly, the African Commission on Human and
Peoples' Rights opined that the right to assembly may be

2' Human Rights committee, "General comment No. 37 (2o2o) on the right of peaceful assembly (article 21)," available at
httDs:/Arrvrw.ohchr.orslen/documents/seneral-comments-and-recommendations/senerakomment-no-37-article-21-riEht-peaceful par 13
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exercised itr a trumhr of ways including through the use of
online platforms.2t

The Joint declaration on protactitrg the right to frecdom

of peaceful asscmbly in timcs of emergencies (Septe[ber'
2022ft reaffirms the importaot role played by the Internet,

social media and other information and communication

technologies in providing space for individuals and groups

to mobilize and to organize assemblies, especjally when

physical assemblies may face legitimate restictions due to

the emergency situation.

In line with this, the Bill should expressly state that

assemblies could also take place online.

In line with the Guldelines on Freedom of Association end

Assembly of the African Commission on Human and

Peoples' Rights (African Commission).30

Add a proviso to the

definition that states that

the fact that an assembly

may "annoy or offend

individuals or groups"

Defi nition of "Peaceftrl":2- Interpretation

tr African Commission on Human and Peoples' Rights, "Guidelines on Freedom of Association and Assembly in Afri€4' available at

httm://achor.au.inVindex-pho/en/softlaw/guidelines-freedom-association-and-assemblv-
africaft-;text=The%20quidelines%20rrere%2(Hevelooed%20ln.solvins9620lesal%20oroblem5%20relatins%20to page 9
D Accersible at https://achpr.au.inVindex-php/en/neur/press-releases/2022@-15/iointdeclaration-protecting-ri8ht-freedom-peaceful-assembly-times.
n paa-l}; Guidelines on Freedom of Association and Assembly of the Atrican Commission on Human and Peoples' Rights (20171 adopted at the Commission's

60th Ordinary Session held in Niamey, Ni8er, from 8 to 22 May 2017; Accessible here.
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should not be grounds for
restricting it, as long as the

conduct remains non-
violent.

Additionally, that isolated

acts of violence do not
render an assembly as a
whole non-peaceful.

In tandem with the Joint decleration on protecting the
right to freedom of peaceful assembly in times of
emergeocies that inter alia provides: uThe peacefulness of
on assembly must be presumed; isolated violent acls do not
render an assembly as a whole unpeaceful or unlawful".

6 (2) and 8 (2)(a) Limitations on grounds of public safety,
public order and the protection ofthe rights

and fundamental freedoms ofother persons

Strenglhen these

provisions by adding

provisions to clearly
delineating the

interpretation and use of
these limitations. Include a
provision that provides

guidelines on these three

limitations.

Altematively, add a clear

proviso that expressly

stipulates that in
interpreting and

application of these

limitations, the regulating

The limitations on ground ofpublic safety, public order and

the protection of the rights and fundamental freedoms of
other persons are justifiable reasons to limit right and they

aliga wilh regional aud intemational standards.

Nonetheless, the limitations as put thereof are overly broad
and subject to abuse. Organizers and participants intending
to hold a peaceful assembly or demonstration they may still
be limited under the guise ofpublic law and order grounds.
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authority shall favour the

enjoyment of the freedom

of assembly to the greatest

extent possible.

7- Application to
hold assenrbly or
dernonstration

In line with the recommendations by the Special Rapporteur

and the African Commission's Guidelines on Freedom of
Association and Assembly.3 |

Refer to prras 13 and 14 highlighted above for some ofthe
provisions that this section could entail.

The provisions of Clause 7 of the Bill requires a penron

intending to hold an assembly or demonstration to noti$ a

regulating officer. Such notice is however not an automatic
guamntee that the proposed assembly or demonstration

would be held, given that the regulating officer could still
decline.32 The Bill thus implies that such notification is equal

to a request for permission to assemble or demonstrate.

This goes against the good practice that a prior notification
should only be required where its purpose is to enable the

These provisions need to

be strengthened by
including additional
procedural safeguards,

such as written

notification of any

decisions to restrict or
prohibit an assembly with
clear reasons, as well as

the availability of
expedited judicial review.

Furthermore, il should be

clear that the notification

is not a request for
pennission.

Chuse 7 (2[6)- Notification regime

rr Pards 7G79 Guidelines on Freedom of Association and Asembly ofthe African Commission on Human and Peoples'Rights (May 2017); Accessible here.

? Assembly and Demonstration Bill, 2024 clause 7
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Provisions should provide
that no notification need

be submitted for small
assemblies, assemblies

unlikely to generate

disturbance or
spontaneous assemblies.

State to put in place necessary arrurgements to facilitate
freedom of assembly and to protect public order, public
safety and the rights and freedoms ofothers.3l

Clause 7 (7)- The provision obligates an
organizer of an assembly or demonstration
to assist the police in the maintenance of
peace and order at the assembly or
demonstration: "The organber of an
assembly or demonstation or his
dulhorised age t shall be present
throughout the assembly or demonstratton
and shall assist the police in the
mainlenance of peace and order at the
assembly or demonstration ".

Delete the provision The State bears the primary duty to facilitate and maintain
peace and order at an assembly or demonstration. Organizers

should not be obligated to assist the police in carrying out
their primary duty.

The Special Mandate on Freedom of Peaceful Assembly
has adopted the expert opinion that,

The UN Special Rapporteur has advised that, "such
obligation includes the protection ofparticipants of peaceful

assemblies from individuals or groups of individuals,

. should not be made
resoonsible for the main tenance of nublic order."

of others...(andfor the unlawful conduct)held

"assembly orqanizers

oble
liable

topether with) assemblv

ts should

!! Guidelines on Freedom of Peaceful Assembly accessible at https://www.osce.orElfiles/f/documents/4/o/73405.od, para 4.1
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including agents provocateurs and counterdemonstratoni,
who aim at disrupting or dispersing such assemblies."

The requirement is onerous and unreasonable.

Furthermore, the Bill has uot expressed on how the cost is to
be assessed and there is a greater risk of abuse by leaving
this to the discretion of the authorities-particularly the
regulating officer-to specifu such payment conditions.

to the Guidelines on Freedom of Peaceful
Assemblv developed and published by the Organization for
Security and Cooperation in Europe (OSCE), the costs of
providing adequate security and safety measurei such as

traffic and crowd management should be fully covered by
the State. The Guidelines provide that:

"To require assembly organizers to pty such costs
would create a significant detenent for those wishing a
enjoy their ight to freedom of assembly and might
acnally be prohibitive for many organizers. As such,
imposing onerous financial requiremenls on assembly
organizers is likcly to constitute a disproportionate prior
reslrainl-"

If the police will be present to eDsure thal assernblers
exercise their rights well-at the State's cost- can the cost of
clean-up services be bome by tbe county govemrnents?

Article 20, Law on Public Assemblies of the Republic of
Moldova (2008), quoted in the Guidelines, provides as

follows:

According

The provision allows the regulating officer
in a written notice, to specifu conditions for
the holding of an assembly or demonstration

including among other things, a condition

relating to the payment of the costs of
cleaning up which may arise out of the

holding of the assembly or demonstration.

Delete the Clause 8(2)(b).8 (2) (bF
Conditions for
conduct of
aseembly or
demonstrrtion.
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(j). Local public authorities cannot charge the organizers

for services provided lhat are servic* normally provided by
subordinated bodies and by publicly administered
enterprises

rI (eI'
Prohibitions
during assembly
or
demonstration.

The provision states that A person shall not,

at an assembly or demonstration-
"possess any offensive weapon, otherwise

than pursuance of lawful authority".

Clearly define what

constitutes "offensive
weapon" in the Kenyan

context would stones,

sticks, vuvuzelas for

instance constitute

offensive weapons?

The aspect of 'tnarmed" demonstration is an important
element in determining a peaceful assembly, it is important

to therefore identifu in a schedule- which may nol be

exhaustive as to what that means.

For clarity to avoid ambiguity.

l2(l), (2) -
Liability for
Damage

12(l). Where, during the carrying on of an

assembly Liability for or demoastration,

damage to property occurs as a result ofthe
assembly or demonstration, every

organisation and every person participating

in such assembly demonstration shall,

subject to subsection (2), be jointly and

severally liable for such damage.

(2). It shall be a defence to a claim against

a person or organisation contemplated m
subsection (l) if such a per son or
organisation proves-

Delete this provision Restricts freedom of assembly in general. It con-travenes

Article 37 as read with Article 24 (2)(c) of the Coostitution
which prohibits the enactment of legislation that limits a

t or fundamental freedom so far as to derosate from its
core or essential content. It places liability on every person

and organization participating in an assembly for damage

caused to property during the assembly or demonstration.

Furthermore, Sub-clause 2 hrms the rules of criminal
procedure and evidentially burden on its head. Under section

107 of the Evidence Act, when a person is bound to prove

the existence of any fact it is said that the burden of proof
lies on that person. The proviso seeks to shift the burden of

rieh
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proof ftom the prosecution to the organizers which is not

only notjustifiable but also illegal.

Peaceful demonstrators aod organizers should not be

penalized for their actions. Instead, fte State should fulfil its

positive obligation to ensure peaceful assemblies by
protecting such assemblies from such elernents.

The United Netions Special Rapporteur on the rights to
freedom of peecefrl rssembly and of association has

vidual liabiliw of participants should be

the assemblv.3a The African Commission has also stated that

'Iiability sha[ be personal. Neither the organizers nor fellow
participants of a public assembly shall be subjected to
sanctions of any kind on the basis of acts committed by
o0ers."35

Kenya can borrow from the Ghanaiao Public Order Act,
1994 whereby the personel tiabilify upon inquiry is

orinciole o
unheld- notablv due to the

never be held others. TheIe for the unlawful of

of oeacefulness of

that

(a) that the person or the organisation did
not permit or connive at the act or omission

which caused the damage in question,

@) that the act or omission m question did
not fall u/ithin the scope of the objectives

of the assernbly or demonstration m

question and was not reasonably

foreseeable, or
(c) that the person or the organisation took

all reasonable steps within the person's or
the

organisation's power to prevent the act or

omission in question;

Provided that proof that the person or the

organisation forbade an act of the kind in
question shall not by itself be regarded as

sufficient proof that the person or the

organisation took all reasonable steps to

prevent the act in question.

x Report ofthe Special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Xiai, Para. 78
s African commission on Human and Peoples' Rithts, 'Guidelines on Freedom of Association and Assembly

httos://a€hpr.au.int/index.eho/en/soft-law/suidelines-freedom-association-and-assemblY'
africa#:-:text=The%20{uidelines%2owere%2odeveloped%20in.solvinE%2oleqal%20problems%2orelatin(%20to par 101
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emphasized in case of damage of property during special

events rather that a blanket condemnation of prctesters or
demonsEators.

13- Powers of the

Police during
assembly or
demonstration-

Provides for the power ofpolice during the

conduct of assemblies and demonstrations.

Add an express provision

that ststes that the law
enforcernent offi cials have

a duty to refrain from
using force when policing
assemblies; that the use of
force should be the last

resort and only when is
necessary and
proportionate response to
the behaviour of the
protesters.

Furthermore, where some

participants are violent,
the obligation to faciliate
and protect those

In line with the African Cornmission General Comment 3:

The Right !o Life (art 4).36 Also in accordance with
Resolution on the fught to Peacefirl Dernonstrations,

ACHPR/Res.28 I (LV) 2014.3?

s Para 12 General comment 3: The Right to Ufe (art 41, adopted during the 57th ordinary session of the African Commission on Human and Peoples' Rights,
held from 4-18 November 2015, Baniul, The Gambia; accessible at https://achpr.au.lnVen/node/8s1.
17 Resolution on the Right to Peaceful Demonstrationt AcHPR/Res.28l (LV) 2014 adopted at the 55th ordlnary session held from 28 April to 12 May 2014
Luanda, AnSola; accessible at https;//achor.au.intfindex.oho/en/adopted-resolutions/281-resolutlon-rirht-oeaceful{emonrtrations-achprres281lv2o14.
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remams.

assembling peacefully
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D: COMPARATIVE APPLICATTON TO THE RIGHT TO FREEDOM OF ASSEMBLY,
DEMONSTRATION, PICKETING AND PETITION (GHANA; THE UNITED
KINGDOM; USA-NEW YORK)

I. GHANA

The freedom of assembly and association is provided under Article 2l of the Ghanaian
constitution which, provides inter alia, that all persons shall have the rights to freedom of
assembly including freedom to take part in processions and demonstrations.ss Further, the
Public Order Act, 1994 makes provisions for governing assemblies also refened to as special event
in Ghana-

The Act provides that any person who wishes to hold a special event in a public place is required
to notify the police oftheir intention not less than 5 days before the date of the special event.3e A
special event is defined as a procession, parade. carnival, street dance, celebration of traditional
custom, outdooring of traditional ruler, demonstration, public meeting and similar event" but does
nor include religious meetings, charitable, social or sporting gatherings, nor any lawful public
entertainment or meeting.4o

The Act provides that notification of a special event must be in writing and signed on behalfofthe
organisers of the special event, specifying the place and hour of the special event, its nature, the
time of commencement, the proposed route and destination ifany, and the proposed time ofclosure
olthe event.rl The notification must be submitted to a police officer not belorv the rank of Assistant
Superintendent or to the police officer responsible for the police station nearesr ro the location of
the proposed special cvent. Where a police officer notified of a special event has reasonable
grounds to believe that the event, ifheld, may lead to violence or endanger public defence, public
order, public safety, public health or the running of essential services, or violate the rights and
freedoms ofother persons, the police officer msy request the organisers to postpone the special
event to any other date or to relocate the special event. An organiser requested to postpone or
relocate the holding of a special event is required to notify the police officer in writing of his
willingness to comply within 48 hours of the request.42

Where the organisers refuse to comply with the request or fail to notifo the police officer of their
willingness to comply with the request to postpone their special event. the police officer may
apply to any tribunal judge or chairperson for an order to prohibit the holding of the special
event on the proposed date or at the proposed location. The judge or chairperson to whom such an

'6 Article 21 (1)(d) of the Ghanaian Constitution
re Section 1 of the public Order Act, 1994 accessible at
httos://ir Darlidment.Eh/bitstrPam lhandle/1214567a91? 04O/P U BLIC%2OO R DF R oAcr .o/.20t994%20t AcT%20491
). odf
ao section 10

'r Section 1(2)
a'! Section 1(5)
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application is made may make such orders as she or he considers to be reasonably required in the

interest of defence. public order, public safety, public health, the running of essential services or
to prevent violation of the rights and freedoms of other persons.al

The Act further mandates every police officer has a responsibility to take such steps as are

reasonably necessary in any public place to assist the proper conduct of any special event, by
directing the routes ofsuch event to prevent obstruction of pedestrian or vehicular traffic, and to

disperse crowds at any special event where they have reasonable grounds to believe that a breach

ofthe peace is likely to occur or, ifany breach ofthe peace has occurred, or is occurring. in order

to prevent violence, restore and preserve the peace.aa In case of any damage to public property

during a special event the organisers, or any other person found to have been responsible for the

damage caused, witl be liable to pay for the cost of the damage.ar

Observation from the Ghanalan Case

From the foregoing, the Ghanaian Public Order Act, 1994 contains some notable progressive

provisions. For instance, organisers ofa public event no longer have to obtain police permits or
authorization. Only a notice ofan intention to hold a special event is to the police. It is also worth
noting that the Act denies the police an autometic power to prevent or deny the holding ofa
special event and instead the matter is left to a competent judicial tribunal for determination.

Additionally, by mandating police officers to assist in the proper conduct ofany special event, the

Act envisages a facilitative police role rather than a controlling role. Finally, personal liability
upon inquiry is emphasized in case of damage of prope(y during special events rather that a

blanket condemnation of protesters or demonstrators.

2. UNITED KINGDOM

The United Kingdom (UK) does not have a codified constitution rather that unwritten one formed

of Acts of Parliament, court judgments and conventions.a6 The UK domesticated the 1950

EuroDcan ('onvcntion on Human Rights , tkough enactment of the Human Rights Act, 1998. The

Convention guaranteed every person the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the protection of
his interests.aT

'r section 1(7)
e section 2(1)

's section 3(1)
46 see httpsi//www.rishtofassemblv.info,/countrv/united-kingdom
o7 Article 11 of the European convention on Human Rights accessible at
https://www.echr.coe.int/documents/dlechr/convention ENG

Page 128



Regulation of the right to freedom of assembly is provided under the Public Order Act, 1986,

which rnandates organisers ofpublic processions to notify the police area in which the proposed

procession would start within 6 days. The notice must speciff the date when it is intended to hold

the procession, the time when it is intended to stafi it, its proposed route, and the name and address

of the person (or of one of the persons) proposing to organise it.{8 Sections I 2 and l4 of the Act
imposes conditions on public processions and assemblies if a senior police office reasonably

believes that such procession may among others, result in serious public disorder, serious damage

to property or serious disruption to the life of the community. The Act further creates an offence

relating to failing to comply with set conditions.

It is to be noted that in 2017, while commenting on these provisions of the UK Public Order Act,

1986, the Special Rapporteur on the rights to freedom ofpeaceful assembly and ofassociation on

his follow-up mission to the United Kingdom of Great Britain and Northem Ireland remarked as

follows:

uFreedom of peocelul assembly is a right and not a privilege and as such its exercise

should not be subject to prior authorization by the authorities. State authorilies nay pul
in place q syslem of prior notiJication, where the objective is to allow Slale authorirtes

an opportunity to facilitate the exercise of the right, to lake measures to protect public
safety and/or public order ond to protecl the rights and freedoms of others. Any
nolilication procedure should not ft nction as a de facto request for authorizarton or as

a basis lor content-based regulation.'ae

The UK enacted a new Public Order Act in 2023, though the 1986 legislation still remains in force.

The new legislation increases the police's ability to restrict and criminalise protest activity by

introducing a range of new powers which allow, among other things, for: new and expanded use

ol stop and search orders that ban people from participating in protests and control their

movemenVactivityiassociations; new offences that criminalise certain kinds of protests

altogether.50 The Public Order Act 2023 introduces the following new criminal offences. The new

offences prescribed include:

o Locking-on & being equipped for locking-on -this is where protesters attach themselves

to other people, objects, or buildings;

o8 Se€tion 11 (3) and (5) of the Public Order Act, 1986 accessible at
htt Ds;//www.leeislation.eov. uk/u koca / 1986 / 64i-:text=A^o/.2o Aclo/"2otoy"70abol i sh%20t he. orovide%20f or%20the
%2 0exclusion%20of
1t Report of the special Rapponeur on the rights to freedom of peaceful assembly and of association on his follow-
up mission to the United Klngdom of Great Britain and Northern lreland, 2017 accessible at
httos://d ocu ments. u n.oreldoclundoc I eenl el1 I158/29 /odfle 17 15829. odf?token = FfoiLd N4vX KKelov0TT&fe=true
para 57.
s0 See hlps//www.libertyhumanrights.ore.uk/advice information/public-order-act'new'protest-offences,/ pace-

section-3 and https://www.sov.uk/sovernment/oublications/oublic-order-bill-overarchinE-documents/DUblic-
order-bill-factsheet
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a Causing serious disruption by tunneling /
tunneling - where protesters intend or ar
tunnel will cause or be capable of causing

being present in a tunnel & being equipped lbr
e reckless as to whether creating or being in a
'se rious disr tionu

t Obstructing major transport works - rvhere on obstructs or interferes with the construction
or maintenance oftranspon works; and

o Interfering with key national infrastructure.

The Public Order Act, 20235r introduced Serious Disruption Prevention Orders that allow UK
courts to ban affected individuals from being in certain places at certain times; being with
particular people; or using the intemet in certain ways, and could lead to the individual in question
being electronically monitored to ensure compliance. It is especiatly concerning that such orders
can be made against people who have never been convicted ofany criminal offence.sl

The Secretary of State in 2023 developed the Public Order Act 1986 (Serious Disruption to the
Life of the Community) Regulations 202J by dinr of powers confened under secrions l2(12) and
l4(l l) Public Order Act, 1986. During consideration, the House ofLords Secondary Legislation
Scrutiny Committee observed that lhe 'Regulatiotrs seek to introduce changes y,ider than woultl
he necessary solely to creale consistencv within the sratuk book and no jus lication has been
advancedfor bringing back these v'ider changes'.sl The regulations were passed anyway and came
into effect on l4th June 2023.5a

A case was filed at the Royal coun ofJustice challenging the Regulations on amon g otlrer grounds,
that the Regulations were ultra vires and were as a result ofunfai r consultation process. The court
in Nutional Couttc il lbr Ciyil Liberties.RhnthcaDt)lic'ulion ol) t Sett'ctorv ol stato tht l lontc
Dt url nltnI ()21 Etyt-t .4dnt observed that:

'.. ."serlous" affects how the police can lawfully interpret and apply the connected concepts
of "disruption" and "cumulative". under section 2A(b) when considering whether a public
procession or assembly may result in "serious disruption ro the life of the conrmtmity,, a
senior police officer "nrrsl" take into account all relevant disruption and,,ma1.,'. take into
account any relevant cumulative disruption.,55

In the end the Court found the Regulations tobe ultra vires and that although consultation process
was voluntarily undertaken, it was however one-sided and not fairly canied out. Consequently, the
Court in its judgement. found that the Regulations were unlawful.56

5r Part
t'5ee

2 of the Public Order Act, 2023 available at httosr//www.leqis latio n. eov. u k/u kosa/202 3/15 /enacted
httDs://www.rishtofas semblv.info/co untrv/united- kinEdom

s3 See httos.// selaw natlona larchives-pov Lrklewhc/admin/? o24l11a1 para 41s lbid para 43
sr National council for Civil Liberties, R {on the application of) v Secretary of State for the Home Department [2024]
EWHc 1181 (Admin) accessible at httos://caselaw.nationalarchiv€s.rov.uk/ewhc/admin/2024/1181 para 104
56 lbid para 185
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The United Nations High Commissioner for Human Rights condemned the UK's Public Order
Act,2023 as being incompatible *'ith the UK's international human rights obligations regarding
people's rights to freedom of expression, peaceful assembly and association The High
Commissioner noted as follows:

"This new law inposes serious and undue restrictions on these rights that are neilher
,tecessaryt nor proportionate to achieve a legitinate purpose as deJined under
international law. This law is wholly unnecessary as UK police already have the powers
to acl against violent and disruptive demonstralions...

It is especially worrying that the low expands the powers of the police to stop and seorch

individuals, including without suspicion; de/ines sot te of the new criminal offences in a
vague and overly broad manner; and imposes unnecessdry and disproportionate
criminal sanctions on people organizing or toking part in peaceful protests"sT

In the foregoing, it is apparent that goveming of the right to freedom of assembly is through the

relevant Public Order Acts in both Ghana and the UK. Though the Acts are distinct, they all display
elements of homogeneity in relation to among others, advance notification, imposition of
conditions and police presence during assemblies. However, the Guidelines on Freedorn of
Peacefirl Assenrblv developed and published by the Organization for Security and Co-operation in
Europe (OSCE) Office for Democratic Institutions and Human Rights (ODIHR) provides that that
restnctlons can be im osed durin o an event and not onlv before it takes olace) enables then

authorities to avoid imoosins onerous nrior restri ctions and lo ensure that restrictions corresDond

with and reflect the situation as it develoos This serves to limit the extent of "time, place and

manner" restrictions and other conditions purportedly imposed by a regulatory authority on
account of reasonably believing that there will be imminent danger of a breach of the peace or
public order.

Regarding the protection of the rights and freedoms of others during assemblies, the Guidelines
calls for a proper balance between the freedom to peacefully assemble and the competing rights of
those who [ive. work, shop, trade and carry on business in the locality affected by an assembly. It
goes on to state that g iven the need for tolerance in a democratic socie tv. a hish threshold wilI need

to be overcome before it can be established that a oublic assemblv will unreasonablv infrinse upon
lhe rishts and freedoms of others. This is particularly so given that freedom of assemblv. by
definition. constitu tes onlv a temDorarv interference with these other richts.5fl

s7 Statement of the United Nations High Commissioner for Human Rights accessible at
httos://www ohc r.orslen/oress- re le ases/2023104 / un-human-riEhts-chief-urs es-uk-reverse-deeolv-troublins-
p u blic-o rder-bill
s8 Guidelines on Freedom of PeacefulAssembly accessible at
https://www.osce. o relfiles/f/docu ments/4/0,/7 3405. pdf para 80
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3. USA.NEWYORK

In USA the New York Police Department came up with an approach to address spontaneous demos
known as the NYPD's tiered approach to policing demonstrations and protests. The four-tiered
approach to handling protests is codified in a legal agreement stemming from lawsuits filed against
the City of New York during the Black Lives Matter protests in 2020. The approach lays out clear
protocols for engaging with protesters, better training for police officers, and specific guidelines
for arrests at each tier. It consists offour tiers, each outlining protocols based on the conditions on
the ground:

o Tier l: For peaceful protests. The NYPD accommodates protests on streets or sidewalks.
with community affairs officers liaising with protesters and patrol officers enforcing traffic
laws and directing crowds.

o Tier 2: When there is a belief that illegal activity may occur or critical infrastructure might
be blocked Additional officers are stationed nearby in anticipation of potential law
enforcement intervention.

o Tier 3: Activated with probable cause of a crime. The NYPD deploys sufficient officers ro
address individuals breaking the law, potentiatly involving specialized units Iike the SRG,

o Tier 4: When the protest must end. This tier is used if protesters block sensitive locarions
or if widespread crimes prevent effective de-escalation or targeted enlorcement. Dispersal
orders are issued to wam the crowd, point out exit points, and identifo altemative locations
for the protest if feasible.

In the context of Kenya, considerations for the implementation of the tier approach as part of
training in the police academy could be made, pursuant to section 79 of the National police Acr
(Cap ti-4), which mandates the National Police Service Commission to formulate a training policy
and approve the training curriculum.

SIGNED BY:

Dr. Bernard Mogesa, PhD., CPM

Commission Secreta rv

('-=.-- -
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DXATT ASSEMBLY AND Df,MONSTRATION BII I!2024

PART A _ GENERAL COMMFNTS

Tte Public Order Act already offers a comprchensive and well-established legal
framework for the regulation of public gatherings and demonstrations within the broader
context of maintaining public order.

The Commission believes that amending the Public Order Act to align with international
standards is the most efficient and cffcctive way to address current concerns, rather than
creating a ncw and separate Assembly and Demonstration Bill.

Any amendrnents should be aimed at ensuring clarity, protecting the rights of individuals,
protection of police officers and improving accountability in public order management
without introducirrg unnecessary complexity or duplication of existing laws.

PAf,T B _ COMMf,NTS ON THE DRAFT PROVISIONS

Section/Clause Provision no,pos€d
amendment

neasoning Commentr

2(1) "peaceful"
includes conduct
that may annoy or
give offence to
individuals or
groups opposed to
the ides or claims
that the assembly
is seeking, to
promote and
includes conduct
that temporarily
hinders, impedes
or obstructs the
activities of third
parties and
temporarily
blocking traffic

Amend the
definition of
the term
"peaceful" to
read;

"peaceful"
includes
conduct that
may disrupt
public peace

including but
not lintited to
noise
pollution,
temporary
blockage of
lraffic and
destnrction
and
deprivation of
property from

Current
provision is too
broad and may
be
misinterpretcd
to include legal
activities srrch
as religious
gatherings and
funerals

Proposed
amendment is
intended to
avoid an
overlap of
other
fundamental
rights
guaranteed in
the
Constitution
while limiting
the right of
assembly,
demonstration,
picketing and
petition
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the beneficial
owners during
assembly and
demonstration

2 (r) "public gathering"
means any
assernbly,
concours€ or
procession of rnore
than 100 persons
in or on any public
road as defined in
the Roads Act or
any other public
place or premises
wholly or partly
open to air

Amend the
definition of
the term
"public
gathering" by
substituting
100 persons
with 2 or more
persons as
follows;

"public
gathenng"
means any
assembly,
concourse or
procession of 2
or more
persons in or
on any public
road as defined
in the Roads
Act or any
other public
place or
premises
wholly or
partly open to
air

Limiting a
public
gathering to
more than 1OO

persons creates
a loophole on
the number of
persons that
are subject to
the provisions
of this statute.

Limitation of
public
gatherings to
more than 100
persons is
prone to abuse
and creates a
lack of clarity
on what
actually
constitutes an
Assembly

2 (1) "police" means the
Kenya Police
Service

Amend the
definition of
the term police
to read;

Police means
an
Admirristration
Police Officer,
Kenya Police

Accord the
definition with
provisions of
Article 243 of
the
Constitution
and section 2
of the National
Police Service
Act

Statutory
Harmony
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Officer and
Directorate of
Criminal
Investigations
and reservists

7 Application to hold
assembly or
demonstration

The Bill should
make
provision
criteria for
restricting
assembly and
demonstration
which must be;

a. Specific
b. Clear
c. Lawful

The provision
is a replica of
section 5 of the
Public Order
Act

The provision
is repetitive

7(2)

Requires
organizers of an
assembly or
demonstration to
provide 3- I4 days
notice to the
regulating officer
prior to the
intended event.

Amend the
clause to
reduce the
notice period
to 2 days

A shorter
notification
period allows
for quicker
response to
events
balancing
spontaneity
with order

Aligns with
international
best practices
on the right to
assemble

7 (8) O) Assembly and
demonstration

Amend the
clause to

The
amendment

'Ihe
amendment
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colltrary to the
provisions of thc
section-

restrict use of
excessive
powers.
Particularly
when
dispersing an
assembly or
demonstration

allows for
oversight,
accountability
and clcar
g,uidelincs on
usc of force

will limit
unrestricted
use of forcc
and punitive
power by
officers

7(e)

Refusal or neglcct
to obcy ordcrs
givcn during and
assembly or
demonstration.

Amend thc
clause to
provide for
personal
liability in
cases where
loss and
damage to
property arisc
frorr acts of
violence and
vandalism
during
dcmonstrations
and assernbly

'l'his will
ensurc
accountability
by persorrs
involved in
dcnrorrstrations
and asscrnbly
wh ilc
prolcolinS the
rights of
peaceful
participarrts
who nray not
engagc in
dcstnrctivc
actio[rs

Enforcin5;
personal
liability is
essentiaI to
upholding
peace and
order during
assemblies arnd

demonstrations
and ensures
that
perpetrators of
illegal acts are
held
accountable.

7 (10)

Penalty for
involvement in
unlawfuI asscrnbly
or dernonstratiorr
which inclucles
inrprisonmurt for
one ycar arrd a tlnc
not cxcecding, one
hundrcd thousand
shillings

Arnend clausc
to reduce
imprisonrrrent
to a ntaximutn
period of one
month arrd
prioritize fines

Shortcr
sentcnce
period avoids
ovcr-
pcnalizing,
minor
infractions,
focusing on
corrcctivc
rather than
punitivc
nlcasurcs

Aligns
penaltics with
rrrinor civil
infractions
rather than
criminalizing
assembly

8 Thc rcaulatin5E
officer rnay, in a
written noticc,
spccify conditions
for the holding of

Amend thc
clausc to
ensure that
tl-rere is

balance public

'l'he provi.sion
lays errrphasis
on security
concerns
rathcr than

There is need
to balance
between public
order and
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an assembly or
demonstration
which conditions
shall relate to a
matter concerning

a. Public safety
b. The

maintenance
of public
order

c. The
protection of
the rights of
the
freedoms of
persons

order and
individual
freedom

constitutional
rights

individual
freedom

t2 (7) Usbility for
&magp

Where , during the
carrying on of an
assembly or
demonstration,
damage to property
occurs as a result of
the assembly or
demonstration,
every organization
and every person
participating in
such assembly or
demonstration
shall, subject to
subsection (2), be
jointly and
severally liable for
such damage

Amend the
provision to
cater for
unforeseen
acts of rogue
elements

The provision
places all the
liability for
damages to
property
arising from
demonstrations
and assemblies
on organizers

Application of
the provision
may impose
unwarranted
penalty on
peaceful
demonstrators

13 Powers of the
police during
assembly or
demonstration

Amend the
clause to
clearly define
safety concerns
to be addressed
by the
provision

The provision

Srants
sweeping
powers upon
the police to
impose
conditions on
demonstrators,

Public safety
collcerns
seeking to be
addressed must
be clearly
defined

Paqe 6 of I



prohibit
demonstrations
and to allow or
disallow
demonstratrons
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Introduction;
The proposed 2024 amendment to the Public Order Act (Cap. 56). sponsored by

Mbeere North MP Hon. Ruku Geoffrey Kiringa, requires significart revisions to

address its punitive, reactive, and retrogressive nature. The bill, dated April 25,2024,

was submitted to parliament on May 15, 2024. This 20th amendment to the act, which

has been in force since June 13, 1950, fails to consider critical contemporary issues in

public management and necessary reforms. Given its historical context, it is essential

that this amendment be informed by data, cognizant of current global, regional, and

national policies and laws, and address contemPorary issues. Below are the specific

concems and recommendations for improving the draft bill.

Amending a law typically serves three key purposes:

1. Updating and Modemizing: Laws may need to be amended to reflect changes

in society, technology, and knowledge. This ensures that the legal framework

remains relevant and effective in addressing contemPorary issues. For

example, as technology evolves, laws related to cybersecurity, data privary,
and digital communications often require updates to cover new developments

and threats.

2. Conecting Deficiencies and Errors: Sometimes, laws are found to have

unintended consequences, ambiguities, or outright errors after they are

enacted. Amendments can correct these deficiencies, clarifu ambiguous

language, arrd rectify any mistakes to ensure the law functions as intended and

provides clear guidance.
3. Addressing New Circumstances and Challenges: New situations, challenges,

and priorities can arise that the existing law does not adequately address.

Amending the law allows legislators to respond to these new circumstances,

ensuring that the tegal system can effectively manage emerging issues, such as

new types of crime, shifts in economic conditions, or evolving social norms'

Historical Background of the Act - Kenya's Old Constitution
Kenya's lndependence Constitution designated public order management as the

responsibility of the Regional Commissioners of Police, as outlined in Section 165 (2).

Regional Assemblies were tasked with establishing commiftees to address various

issues, including those specified in Article 113 (2) (f). Sections 23 and 24 of the

Constitution provided for the protection of the freedom of assembly and association,

though these rights were subject to significant limitations.

PRWC MI]MO.ASSI'MBI,Y ANt) I)IiMONSTRAIION I]II-I,, 2O2I
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Public order Act Amendmert tracker

Key comments;
1. Addressing Key Issues in Public Management:

. The bill fails to consider the use of less lethal weapons that cause
fatalities and the problem of excessive force. There is a need for a wider
range of weapons to allow for proper differentiation.

. Police officers require better training in protest management and de-
escalation measures. The bill should include provisions for such
training.

2. QuestionableProvisions:
. The introduction of cleaning fees and the authority given to regulating

officers to impose conditions on protests lacks justification. What
research, logic, or data supports this need?

3. Civic Education:
. The 2023 protests demonstrated the need for both the public and police

to understand their obligations. Some organizers. marshals, and
protesters are unaware of their responsibilities. The bill should
incorporate provisions for civic education.

4. Urgent Amendments Needed:
. Clear definitions of a protester and weapon.
. Explicit guidelines for de-escalation protocols.
. Introduction of dialogue during assembly preparations.
. Stricter reporting measures for injuries or fatalities caused by police

officers, as outlined in the National Police Service Act,2011 Schedule 6.

. Expansion of the definition of a police officer to include anyone
instructed by the Inspector General to manage public order, including
members of the civilian oversight authority.

5. Misplaced Blame on Protesters:
. The bitl implies that property damage, iniuries, and deaths are caused

by protesters. However, the definition of a protester indicates a peaceful
and unarmed individual. Anyone causing harm is not a protester and
should be dealt with accordingly.

PRWC M[MO-ASSI.]MBIY AND DI]MoNSTRAIION I]II-I-, 2024
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. Research and case law since 2010 show that Police have intentionally
and negligently caused harm during pubtic order management. This

issue must be addressed in the amendment.

6. Criminalization of Protesters:
. The bill criminalizes actions and prescribes fines and iail terms solely for

protesters. Public order management involves both police and

protesters. The bilt is one-sided, punitive, reactive, and seeks to muzzle

dissent and maliciously Prosecute those who do not align with those in
power.

7. Restrictions on Advocacy:
. The introduction of restrictions on the use of placards, singing, and

chanting is absurd. These elements are essential for advocacy, as

assemblies and processions aim to be seen and heard. Such measures

undermine the fundamental purpose of processions and assemblies.

8. ProblematicLanguage:
. The bill's definition of peace is particularly concerning. Among the many

definitions of peace in English, law, and public order management

policy, this one is uniquely problematic.

Conclusion:
The bill in question fails to address several critical contemPorary issues faced by

Kenyan protesters. It lacks clear definitions, overlooks fatalities caused by less lethal

weapons such as rubber bullets, and inadequately addresses command responsibility
and the role of police in inciting violence during protests. Additionally, it neglects the

necessity for civilian oversight and the provision of a broad range of less lethal

weapons to allow for appropriate differentiation in their use.

In conclusion, the 2024 amendment to the Public Order Act (Cap. 56) requires

substantial revisions to address its Punitive and reactive nature. lncorPorating
contemporary issues in public protest management, providing proper training for

police, including civic education, and ensuring balanced responsibilities for both
police and protesters will improve the bill to better s€rve society's needs. The current

draft is fundamentally flawed and necessitates a comprehensive overhaul to meet

these oblectives.

IIRWC MIiM() ASSEMITI Y ANI) I)IMONSTRATION I'II-I,, 2024
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ASSEMBLY AND DEMONSTRATION BILL, 2024.I\.IEMORANDUM

'A,,ld thc [ollou'ing
tlt finition ire'e

spe.ech,

dcmonstr.ltion,
gathcring, protcsts.
procession, asse.mbly

Internatiorlally, the tui(jing d('Iinition is

Assemblv reFe,rs to an act of illtcntionally
g.rtherin& in private or in public, ior..rn
.,xprtssive purPosc, antl lor an cxtende.ri

duratiolr. I hc right t() assembly mav b('

cxc.rcisc'd in a numbt,r o[ rvavs, incltrtlin6
tlrrough (lemonstrations, pr()t(,sts,

nr('etings, proccssiorrs, r.lll ies, sit-ins, and
Iunerals, throuSh thc usc oi online
platiorms, or in anv ()tlr('r tr,ay peoplc
choose.

li)r [urthL.r drfinition guiclelines rc[ercnce
is mad(, to Arliclo 21 of thL' lnt!'rnation.rI

" free speech" is

I-re.ctlom of spcech
is tht, right o[ a

person to articul.rtc
opirlions and i(l('a s

witlr()ut i,rterfer('nce
rrr rc.taliation Ironr
tltc Bov(,rnme,tt.

General Title 'Assembll,
Dcmonstration"

and This Bill should not
be passed by
parliament

'l he justification ior this bill highlights its
iundamr'r'rtal tlaws, which dcvrate irom
kev legislative drafting requirements and
cssential principles rrf public order
manaScment. Ily secking to limit
constitutional riBhts, pa rticularl), thL. right
to asscmble, tlrc bill overlooks the broader
spectrum of asse mblics bcyond
rlt'monst ra t rons, such as proccssrtrns,

vigils, and pr()tests. lntrod Lrcing

unnecessary offences targeting pc.rceful
protesters risks transforming indivitl uals
exercising th€,ir dem()cratic rights into
perceived criminals, subject to
unwarranted criminal prosecuti<ln. lhis
not only unde'rmines dL,mo.ratic values
[:ut also stitles dissent, potentially erodint
trust bctwcen the 8()\'emment .lnd its
citizens. There[ore. it is e,sscnti.ll to
rt'cvaluate thc bill () r'nsurc it upltolds
constilutional rights .ind nligns u,ith
principles o[ dL.mocratic govcrnanct and
public order managemcrlt.

PART I
DeEnitions and
Interpretation
clauses

'Asstrnbly"-lntentionaI gathering
o[ a numbt-r of ptople irr a publiclv
accessible plact' for comm()n
exprcssivr. purposc

-Add more than 100

')\ssembl1"'-

lntL.ntional gath(rrinB
oi more than '100

number oi people in a

pLrblicly acct'ssiblr,

plact' for comnton
exPressivc purpose

'fhe clear designation o[ pcople will be

useiul in ensr.rring that the dcfinitir)n o(

assemblit's is known. I liis will be hcll.rlul
in curbing rcLrliaton' attacks on targcted
pL.rsons .rnd a rbit rary d rrests.

"dcmonstr.ltion" mt-.rns an act oi a

person, or a grrrLrp ....tlisplaying
their will ....vigorous
detcrmina tion'

l'Itll (i l\'tIit1() :\5Sl:l\{ltl \ ANt) I )lil\{()NS I l{, 1( )N ltll L l()l{

( ovenarrt orr ( ivilanJ [t)litic.ll ri ht:,. lt
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t2@tt.f s.'e,.. ..loud!,ttnf PoLrt wrldt<

"demonstration"
means an act of a

Person trouP
Assembly of persons

organized to engage

in free speech or
activity e.9., protests
...intended to aftract
attention /precipitate
change

'Gathering' means

any assembly,

concource or
procession of more
than 15 persons in or
on any public road as

defined in the Road

Traffic Act, or any
other public place or
premises wholly or
partly open to

protects peaceful assemblies wherever
they take place: outdoors, indoort and

online; in public and Private sPaces; or a
combination thereof . Such assemblies

may take many forms, including
demonstrationt protests, meetinSs,

processiong rallies, sit-ins, candlelit vigils
and flash mobs. They are Protected under
article 21 wheth€r they are stationary,
such as pickett or mobile, such as

processions or marches.

"peaceful" includes conduct that

may annoy or give offence to
individuals or groups opposed to
ideas or claims that the assembly is

seeking to promote and includes

conduct that temporarily hinders,

impedes or obstructs the activities of
third parbes and temporality
blocking traffic.

-Redefine

Altematively

'Peaceful' shall be

interpreted to
include all actions

that do not lead k)
physical harm and
destruction oI
property'

The definition is k>o board. lt allows room

for dispersing peaceful assemblies/ 8.8.,

most processions slow or bock traffic
while remaining peaceful. As such, this is
punitive and may processions will be

curtailed.

"police" means Kenya Police Service -D€lete
deEnition

the

Altematively

'Police mt'ans anyone
assigned by the

Inspector general to
undertake public
order manaSement
duties'

Assigning the responsibility of managing
public order to a subordinate of the

National Police Service enables many
officers to circuml'ent standard rePortin8
mechanisms, investigations, and

prosecution in cas€s of property damage or
iniuries/fatalities.
The definition should encompass all
personnel known to manage Protests,
including prison warders. LimitinS the

dcfinition to lhc Kenya Police Service is

insufficient, as in recent tin'les, even the

National Youth Service have been

deployed to manage protests. Therefore, it
should be rcvised to include "arr one

PRWC MIM()-ASSltMlI Y ANI) r)raM()NSTlt^l lON Illl.l., 2024G
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deployed by the lnspector Ceneral to
manage public order."

"riot damage" means any loss

suffered as a result of any injury to
or death of any persor! or any
damage destruction of any
property, caused directly or
indirectly by, and immediately
before, durint or a{ter, the holding
of a gathering

Delete the words
indirectly,
immediately before,
or after

Altematively

riot damage" means

any loss suffered as a

result of any injury to
or death of any

Person, or any
damage destruction
o{ any property,
caused directly and
durin& the holding a

gathering

This de6nitic,n is overly broad, giving the
Kenya police the discretion to link any
unrelated event occurring before or after
an assembly directly to the assembly.
The danger in this lies in the potential for
wrongful/malicious prosecution of
individuals for incidents that have no

connection to the assembly.

"Regulating officer'' -Add with the status
o( a subcounty
commandant

"means the officer in-
charge of an area

',^/ith the status o[ a

subcounty
commandant in the

area in which a

proposed assembly
or demonstration is

proposed to be held,
or m the case of a

public procession. the
police officer-in'
charge of the police
station in the area in
which the procession
is proposed to start
and to end

The 2010 Constitution of Kenya intrr}duced
a devolved system of Bovernment,
establishing counties and sub-counties.
This new administrative structure has

significant implications for the command
hierarchy of the National Police Service.

Asse"mblies, such as processions, often
traverse multiple sub-counties,
necessitating a highc'r-ranking regulatory
officer to oversee and ensure seanrless

transitions across these iurisdictions. This
measure aims to enhance coordination and
maintain order during such events,
thereby aligning with thc devolved

Bovcmancc framework and ensuring
effective Iaw enforcement.

Section 3

obiects and
purpose of the
Act

(d) ensure that the ritht of perxrns
to participate itr assemblies and
demonstrations may be cxercised
without payment of a fee, charge or
other amount for alicence,permit or
other authorisation

Delete The orrent Kenyan legal framework on
the freedom to protest does not mandatc
any paymcnts in the krrm of fees, charges,

or other amounts. Additionally,
individuals do not need a permit er
authorization to hold a protest; the'y only
need to provid<'a notification.
Any fees incurred are solely bascd on the

organizers' choice of venues, such as KICC
and Nyayo Sports Complex.

PRWC 14tiM().Asstit{t}t} AND I)t:l\tr)NsI RAn()N BlLt., 2024



P=IF7rG.(
Police Reforms Worhin Group - Kenya

..h. retth(.

Therefore, tlxis section is unnecessary and

serves no PurPoSe

Section tl This Act shall apply to all members

of the public to

and shall take into account the right
of members of the public to-

(a) enjoy the natural
environment and (b) carry on
business

-Delete Public Order Management Guidelines
should be for both the public and officers
as well.

Section 5 This Act shall not a{fect the
common law of Common
trespass,including the right to
request a trespasser to vacate the

land or the right to remove the
trespasser from the land.

Delete

Section 6 5 (1) The right to peacefully
assemble or demonstrate may be

limited under Article 24 of the

Corlstitution in the manner specified
in subsection (2\ The right
contemplated in subsection (l) may
not be exercised by any person
where such an assembly or
demonstration may affect (a) public
sa fety
(b) public order, and
O the protection of the rights anr.1

freedoms of other persons

Delete

I'RIVC M[MO,ASSIiMIILY ANI) I)EMoNSTRATION BII,I , 202,IO
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Section 7 1) A person shall not hold an
assembly or demonstration except
in accordance with the provisions of
this section

Delete the whole
section

Further unnecessarv limitations.

5)The notification by the regulating
officer under subsection (4) shall be

in writing and shall be delivered to
the organizer at the physical address
specified pursuant to provisions of
subsection (3)

Add

"....and shall be

delivered through a

digital system/email"

For a long time, there have been allegations
of notifications/response to n(*ifications
not being issued as per the law,

To address these issues, it is essential to
adopt various formats of service to ensure
efficient and transparent communication.
This includes implementing a Digital
Notification System with a centralized
online portal where organizers can submit
notifications and receive responses,

standardized forms for capturing all
necessary details, a tracking system for
real-time status updatet and automated
acknowled8ment receipts upon
submission-
Email communication should also be

enhanced by establishing official email
addresses for submissions and responses,

with dedicated addresses for different
regions or types of assemblies. Automatic
confirmation receipts should be sent when
emails are received. Standardized
response templates should be usc'd to
ensure consistency and clarity, with
content guidelines to ensure responses

include all necessary infr.rrmatirrn, such as

reasons for any restrictions or additional
requirements.

To ensure transparency and
accountability, public logs of all
notifications and responses should be

maintained and accessible through the
online portal, with anonymized data k)
protect privacy. lncluding a clause to
formalize the notificatien and response

process, along with provisions for
penalties in cases of non-compliance by
regulating officer/organizer, will further
enhance accountability.

PITWC MtiM().ASS|.:MB| Y ANt) I)|iN{ONSTRA I ION li I 2(12{
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t)loLtf t tva. AdeaG$"tr o.'L.r lr',l.t?

Section 8 8 (l) The regulating officer may, in
a !vritten notice, specify conditions
for the holding of an assembly or
demonstration

Delete Granting a regulating officer the power to

set conditions belore a protest poses

significant risks to the fundamental right
to freedom of assembly, potentially
leading to arbitrary and discriminatory
enforcement. Such powers could suppress

specific groups or viewpoints, discourage
public parlicipation, and ffeate a chilling
effect on protests. This undermines the

principle of equality before the law and

can escalate tensions between Protestors
and law enforcement, resulting in more

siBnifi cant disruptions and confl ict.

Over-regulation of protests can damage a

country's democratic framework bY

limiting citizens' ability to express their
views, influence public policy, and hold
the Bovemment accountable. To uphold
democ.atic principles and ensure public
order, it is crucial to balance necessary

regulations with the protection of essential

freedomt avoiding broad discretionary
powers that can lead to abuse and

international criticism.

Section 9 9 (l) Where a condition is imposed

under section 8, or wherc an

assembly or demonstration rs

prohibited, the convener may apply
to the High Court to set aside or
vary such condition or to set aside

such prohibition and the judgemay
refuseor granl theapplication

DELETE THE
WTIOLE SECTION

DIRECTLY REt-ATED TO SECTION E

PART III

Section 10

(2) A convener shall ensure that thc
marshals specified in subsection (l )

and participants in the assembly or
demonstration are informed of the
conditions of holdinB the assembly
or demonstration

Delete This is addressed in the Public Order Act
cap 56

PRrVC MEN() i\SSl:N{I}l-Y AND t)lllltONSTIIATION I}ll I-, 2024
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Section 11 11. A person shall not, at an
assembly or demonstration-

(a)by way of a banner, placard,
speech or singing or in any other
manner incite hatred of other
persons or any Sroup of persons on
account of differences in culture,
race, sex, language or religion

DELETE
10a,b,d

Banners, placards, chanting, and songs are

essential in protests for effectively
communicating messages, demands. and
grievances. They provide a visual
representation of issues, making it easier

for the media and public to understand the
protest's purpose.

Chantint and songs foster unity and
solidarity, creating a collective identity
and strengthening participants' resolve.
These elements draw public and media
attention, ampli(ying the protest's
visibility and spreading the message more
widely. They also inspire, motivate, and
mobilize participants while evoking
empattry and support from the broader
public. These tools also offer nonviolenl
means of expression, maintainin8 the
peaceful nature of protests.

Curtailing these forms of expression poses

significant dangers by infringinS on free

speech and assembly rights, limiting
eflective communication, and potentially
silencing dissent. Restrictions weaken
democratic participation, reduce civic
engagement, and erode the democratic
proccss. Prohibiting nonvi()lent e\pression
can lead to fruqtration, cscalatint tensions.

ancl increasing confrontations with
authorities. Fear of penalties may deter
protest participation.

(b) perform any act or utter any
words thot are calculated or likely
to cause or encourage violence
against any person or group of

Persons,

DELE]TE

(c) wear a disguise or mask or any
other apparel or Item which
obscures his face or prevents his
identification,

DELE'TE These are addressed of in Public Order
Act, cap 56.

Part ll-Quasi military orSanizations and
political Uniforms

(d) wear any form oi apparel th.1t

resembles any of the uniforms
worn by security forces including
the police and Kenya Defence

Force, or

DF,I ,F'T'F,

(e) possess any offensive weap()n,

otherwisc than in pursuance of
Iawful authority

Adiust to include a

clear definition of an
offensive weapon

The broad definition is a fertile ground ior
malicious prosecution and retalia torv
attncks at protesters $,ho may bc carrying
placards etc.

PRI{C t\{ [M()- ASS[:MI]t,Y ANI) Dl:NiONSl t(ATt()N BI.t. t024G
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SECTION 12 12 (1) Where, during the carrying on

of an assembly Liability for or
demonstration, dama6e to property
occttrs as a result of the assembly or
demonstration, every organisation
and every person participatin8 in
such assembly or demonstration
shall, subiect to subsection (2), be

jointly and severally liable for such
damage (2)

DELETE
Sections 1 and 2

The proposed amendment is not
recommended. If enacted, it would further
Iimit this conshtutionally guaranteed riSht
to assemble as per Article 37.

Organizers of public gatherings and
protests play a pivotal role in ensuring the

right to freedom of assembly is respected.

They act as a bridge between protesters

and the police, ensuring that assemblies

and protests are conducted lawfully.
Therefore, organizers are essential in
ensuring protests remain within letal
limits- However, placing the level of
responsibility proposed by the

amendment on them constitutes an unfair
restriction on the right to freedom of
assembly.

Liability for criminal acts should be

individual, meaning only those proven to
have engaged in criminal behavior should
be held accountable. Organizers of protests
and participants should not be held liable
unless they themselves have committed
criminal acts

SECTION 13 Powers of the Police during
demonstrations and assemblies

DELFfE l'he historical and primary role of the

police in assemblies is to Provide security
and maintain law and order when
necessary, as mandated by the constitution
and the National Police Service Act. This
section of the bill fails to acknowledge that

police actions can also potentially incite
violence during protestt and it
exacerbates already tense situations with
terms like "r(stricl " and "prart'rrl." The
general conduct of the police is already
adequately governed hy existing statutes.

PRIVC Mlil\()./rsst:Ntlll,Y AND I)liN'l()NSTR,ATION Bll-L, 21124O
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SECTION 14 l4 (1) A person shall not-
(a) convene a public assembly with
no or adequate notice,

(b) knowingly contravene or fail to
comply with the notice of a

condition to which an assembly or
demonstration is subiect to,

(c) hinder, anterfere with, obstruct or
resist a police officer, convener,
marshal or any other person in
the exercise of his powers or the
performance of his duties under this
Act, or

(d) be possession of a weapon or any
ob,ect unlawfully during an

assembly or demonstration

Delete Definitions are crucial in law amendments
for several reasons. For instance, they
ensure clarity and precision in legal
languaSe, reducing ambiguity and
misinterpretation, thus facilitating
effective enforcement and compliance by
clearly defining the scope and application
<Tf the law-

Delete

Maintain c Definitions promote consistency in legal
terminology, ensuring uniform
understanding and application across

stah-rtes and legal contexts.
For this proposed amendment, precise
definitions of key terminologres is

mandatory towards providing clear
criteria for determining violations and
compliance.

Add the definition of
a weapon/object

a "weaporvobiect" is

defined as an

instrument <lf

offensive or defensive
combat, including
any device used in
fighting such as

gung knivel and
clubs. [t encompasses

any instrument of
aftack or defense

designed ro injure,
kill, or incapacitate,
as well as anythin8
intended to inflict
bodily harm or
physical damage.

This dcftition cox'ery

both ttoditional atrl
non-trudiliotwl
itstrununts capable of
causirrg hnrnt

(2) A person who contravenes the
p(rvisions of subsection (1) commits
an offence and shall on conviction
be liable to a fine not exceedin8 one
hundred thousand shillings or to
imprisonmenI for a period not
exceeding one year, or to both.

Maintain in line with
14 (1)

lntroducing unnecessary offences

targetin8 peaceful protesters, will
potentially transform individuals
exercising a fundamental democratic
ritht-the right to assemble - into
perceived criminals who necessitate

unwarranted criminal prosecution.
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Held in abeyancc The amendmont Bill ehould not be passed

bv parliarnent
Regulatioru

The am€ndrn€nt Bill ehould not be passed
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Repeal section 5 and 6 of cap 56,

-



KECC
o

$qvs I
soh{6

MEMORAITDUM ON THE ON THE ASSEMBLY AND DEMONSTRATION BILL,2024

PRESENTED TO THE NATTONAL ASSEMBLY BY KERICHO CIVIL SOCIETY

NETWORK AND TUNAWEZA MEMBERS

Submittcd on 7tb Scptembcr 2024

Contrct Person

Ms. Faith Ngetich

Tmaweza County Coordinator

Tel: +254718514913

Email : faithchepkurui93@prai l. cor

To:

The Clerlq

National Assembly,

P.O. BOX 41842-00100,

Nairobi.

Email : cna@parliament. go.ke

ltllll,llu( Ill|l



ta

KECC

fi,ns+Hs
o

I ,

sqlrr
The Assonbly and Demonstration Bill, 2024 seeks to regulate public gatherings, protests, and

demonstrations in Kenya. While the Bill appean to balance the right to peaceful assembly with

concems for public order and safety. it also raises significant concerns from a human rights, good

govemance, and social accountability perspective. This memorandum outlinss our observations

and recommendations regarding the Bill.

l. Protection of Constitutional Rights

Article 37 of the Constitution of Kanya guarantees the right to peacefully assemble, demonstrate,

picket, and present petitions to public authorities. This right is a firndamental aspect of any

dernocratic society and must be protected.

However, cenain provisions of the Bill seenr to impose undue limitations on this right. For

instance:

o Notification vs. Authorization: The Bill requires organizers to seek authorization liom

relevant authorities before holding assanblies, which may hinder spontaneous and

immediate demonstrations. We recommend that the Bill clariS that notification. not

permission should be sufficient, in line with intemational standards.

2. Responsibility and Liability of Organizers

The Bill places significant responsibility on organizers to ensure the conduct of participants,

including potential criminal liability for acts of violence or property damage. This could

discourage citizens from organizing prolests, out offear ofpersonal liability for actions they cannot

fully control.

We suggest a review of these provisions to focus on holding individuals responsible for their

actions, without overburdoring organizers. The role of law enficrcernent in maintaining order

during assernblies should also be snphasized.
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3. Role of Law Enforcement

The Bill provides enhanced poweni to law enforcernent officers in managing public gatherings,

which could open avenues for abuse, especially in politically charged environments.

. Use of Force. The provisions on the use of force need to be aligned with the principles of

necessity, proportionality, and accountabiliry. Law snforcement should have clear

guidelines tiat prioritize de-escalation and the protection ofcitizens' rights over repression.

o Oversiglrt and Accountability: There should be independent oversight mechanisns to

ensure that any abuses by law enforcernent during demonstrations are promptly addressed.

4. Duration and Location Restrictions

The Bill imposes restrictions on the duration and location of demonstrations, including provisions

that limit protests in certain areas deemed to be sensitive, such as government buildings or public

institutions.

While maintaining public order is critical, blanket restrictions on location, especially around areas

of significant public interest, could limit the impact of demonstrations. We propose that the Bill

offer more flexible guidelines considering both public interest and security concerns.

5. Inclusion of Dialoguc Mechanisms

To foster good governance and address social accountability concems, the Bill should include

provisions thal encourage dialogue between protesters and authorities. This could involve the

creatron of mediation mechanisms or advisory bodies thal ansure grievances raised during

demonstrations are heard and acted upon.
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While The Assonbly and Dernonstration Bill,2024 seeks to provide a framework for public

assemblies, it must ensure that it does not inadvenortly curtail the constirutional rights ofcitizens.

Safeguards should be put in place to protect freedom ofassembly while ensuring that public ordo

and safety are maintained.

We urge Parliament to consider these recommendations to strike a balance that upholds democratic

principles, fosters public participation. and promotes a culture of peacefirl assembly in Kenya.

Recommendations:

I . Clarifu that organizers need only noti$, not seek authorization, for assernblies.

2. Shiff liability provisions to focus on individual accountability rather than burdening

organizers.

3. Strengthen guidelines on the use of force, emphasizing de-escalation and oversight.

4. Allow for greater flexibility regarding danonstration locations.

5. Introduce mechanisms for dialogue between demonstrators and authorities.
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MEMORANDUM

ON THE ASSEMBLY AND DEMONSTRATION BILL (NATIONAL ASSEMBLY
BrLL NO. 28 OF 20241

SUBMITTED TO THE CLERK OF THE NATIONAL ASSEMBLY

SUBMITTED BY

KENYA CONFERENCE OF CATHOLIC BISHOPS PARLIAMENTARY LIAISON
DESK (PLD)

RE: ASSEMBLY AND DEMONSTRATION BILL.2024

ProvisionClaus
es of
the
Biil

Issues with
the Clause

Justification of the
Proposetl
Amendmr'nt/ Recommend
ation

KCCB-PLD'S
Comments/Posit
ion

c.2 " Assembly"
rneans the
intentional
gathering of a

numbc'r of a

numbcr of people
in a publicly
accessiblc place for
a c()mmon
expressivc

PurPose and
includes planned

Spontaneous
assemblies
are
acknowledge
d in the
tlefinition
which is a

good thing.
However,
thcre's no
broader
def inition of

A well-def incd explanation
of spontanc'ous asse.mblic.s

helps ensure thcy are
recognized as lawful and
differcnt frorn organizc.d
prott.'sts. Without a clear
definition, law
enforce'ment might havc.
too much discretion,
potcntiallv leading tcr

unnL.cessary crackdowns
on peaceful gatherings.

Include n def nition
to dnrifl tlnt
spot'tt0rtous
Assenfulies or
dennnstrntiotts
occur in rcsponstl
lo itrtnodinto issues

-fot comrfiort
cxpressitte puryosc
toitfuiut prior
plnnnirrg,
notifcation or
orgnrtizntiotr.

1



and organized
assemblies,
unplanned and
sPontaneous and
static and moving
assemblies

what they
are. The lack
of definition
could lead to
inconsistent
enforcement
antl
unwarranted
restrictions.

Ad<iitionally, having a

formal definition prL'vents
misuse' of the law, ensuring
that spontaneous protests
are not unfairly labclled as

illegal.

c.7 (2) A person
intending to
convene an
assembly or
demonstration
shall notifv the
regulating officer
of such intent at
least thrcc days
but not more than
fourteen days
before the
proposed date of
the assembly or
demonstration"

It is common
for
assemblies to
require
r:egulations;
however, this
should not bc
mistakcn as
asking for
permission.
The sole and
main purpose
of the
notification to
the law
enforcement
is for them to
aid the right
to assemble.

Notice period
should be as
short as
possible

Protests oftc'n arise in
reaction to immediatc
social, economic, or
political concerrls.
Requiring lengthy notice
may render
demonstrations inef fective.
Allow thr. assembly or
demonstration prcrceed
once the notice has bec.n

availed.

Reduce tlp ttotict
periotl to 48 hours,
ensrtring
nullrcrities fire
infornrcd rulile
prexning tlrc
right to assenfule
pronrytlq.
Notif mtion should
be fncilitatiue, not
restriclipe.

c.7 (8)A regulating
officcr or any
police officer of or
the above the rank
of inspector may
stop or prevent the
holding of-

(a) any
assembly or

The bill
grants broad
authority to
law
enforcement
to disperse
protests, even
if only a few
individuals
engage in

Dispersing cntirc
gathcrings tlue to tht'
actions of a few individuals
punishes peaceful
demonstrators and violates
the principal o[
proportionality.

Require lnzo

enforcenrcrrt to

isolole nnd rennzte

disruptioe
inditiduals ralher
lhan dispersing the

efitire ossenfuly.

This ensures pubLic

order ruithout
infringing on

2



demonstrati
on held
contrary to
the
provisions
of this
section

(b) ury
assembly or
demonstrati
on which
having
regard to
the rights
and
interests of
the persons
participatin
g in such
assembly or
demonstrati
on, poses a

present or
imminent
danger of a
breach of
the peace of
public
order,

and may, for any
of the purposes
aforesaid, give or
issue such orders,
including orders
for the dispersal of
the assembly or
demonstration as
are reasonable in
the circumstances,
having regard to
the rights and
freedoms of the
persons in respect

disorderly
conduct.

fundnnental
rights.

3



of whom such
orders are issued
and the rights and
freedoms of
others"

c.7 7. The organizer of
an assembly or
demonstration or
his authored agent
shall be present
throughout the
assembly or
demonstration and
shall assist the
police in the
maintenance of
peace and order at
the assembly or
demonstration

10. A person who
takes part in an
unlawful assembly
or demonstration
or holds, convenes
or organizes or is
concerned in the

This places
unfair
liability on
organizers
making them
responsible
for
maintaining
law and
order, which
is a duty of
law
enforcement.

Organizers
shouldn't
bear legal
responsibility
for crowd
behavior.

Thc term
unlawful
assembly is
vague and
open to
misuse by
authorities.

Criminalizing
participation
in 'unlawful
assembly'
without
clearly
defining what

It is unreasonablc to expt'ct
organizers to control
participants in a public
demonstration. Liability
should be' personal and
based on wrongdoing.

Criminalizing peaceful
participation violates
article 37 of the constitution
which guarantees the right
t() peaceful assembly.
Restricting this right
should only bt' done under

ktto tforcenu,nl
should he sokrly
responsible .fo,
nnintnining order.
Linbility should
apply only to

indiz'idunls prooen
to hnoe contnitted
unlatuful octs.

Renroztc nll
crininal sanctiotts
nnd intpose ciuil
pennlties for minor
infractions,
ensuring thnt
peaceful

4



holcling,
convenin6; or
organizing of any
such assembly or
demonstration
comnits the
offence of taking
part in an unlawful
assembly under
Chapter lX of the
Penal Code and
liablc to
imprisonment for
one year

constitutes
such an
assembly,
learves room
for broad
interpretation
ancl pott ntial
misuse.

clear, necessary,
proportionate
grounds.

a ntl
legal

dcntttnstrnlors nra
,1ot unfoirly
proxcuted.

c.8. 1. The regulating
office'r may, in a

written notice,
specify conditions
for the holding of
an assembly or
demonstration.
2 A condition
under subse'ction
(1) shall relatc' to-

a. A matter
concerning
i) public
safety

ii) thc maintenancc
of public order, or
iii) the protcction
of the rights and
frecdoms of
Persons,

b. the
paynrcnt of
the costs of
cleaning up
which may
arise out of
the holding
of the

The bill
allows
re.gulating
officers to
impose
conditions
without clear
justification,
including
requiring
organizers to
cover cle-anup
costs.

This provision imposes
undue financial burden on
dcmonstrators. Such costs
should be cove'red by
public funds, as with other
public events. 'fhc'

government has a duty to
cnable rather that restrict
peaceful demonsrrations.

Rentotte prsTtiSisns
plnciug fnnncial
obligntions o,t
orgnnizers nnd
rcquire objcctitv
toitlen
justif cntion .fo,
tny intposed
contlitiotts.
Canditions slnuld
trot unrensonably
limit tirrrc, plnce
nnd mafln(r of
demonstrotiorr.
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assembly or
demonstrati
on.

c. The
recognition
of any
inherent
environmen
tal or
cultural
sensitivity
of the place
of assembly
or
demonstrati
on, and

d. The
application
to the place
of assembly
or
demonstrati
on of any
resource
manaSeme
nt practice
of a delicate
nafure

c.9 (1) Where a

condition is
imposed
under
section 8, or
where an
assembly or
demonstrati
on is
prohibited,
the
convenor
may apply
to the High
Court to set

The prcrcess

for appealing
reskictions is
lengthy and
may prevent
timely
demonstratio
ns. We know
our court
ProcessL.s are
quite lengthy
and it takes
even longer
to get a

Protests often address time
sensitive issues. Delayed
appeals undermine their
cffectiveness and violate
the right to assembly.
assembly or demonstration
to proceed as planned.

The claux to
ittclude slnrter
tinrelines fo,
hening aul
determinntiotr.
Courts to resoltte

appenls toithitr 24

to 48 lrcurs. lf no
rulittg is made

toithitr this
tinrfranrc, tlrc
denrcnstrations
slwuld proceed ns

plnrurcd.

6



aside or
vary such
condition or
to set aside
such
prohibition
and the
judge may
refuse or
grant the
application.

(2) The
application
referred to
in
subsection
(1) shall be
filed within
tfuee days
after receipt
of the notice
of
imposition
ora
condition or
prohibition.

(3) A condition
or
prohibition
under this
section shall
remain in
force until it
is set aside
or varied by
the High
Court.

(4) Where the
High Court
upholds the
conditions
or
prohibition,

iudicial
decision.
There needs
to be a set
timeline for
the court to
make its
decision so
that it doesn't
affect the
timeliness of
an assembly
or
demonstratio
n

7



the
regulating
officer shall
bar the
place of the
assembly or
demonstrati
on and keep
it closed or
inaccessible
to the
public for
such time as
may be
necessary to
prevent the
assembly or
demonstrati
on from
taking
place.

c. 11 A person shall not
at an assembly or
demonstration-

a. By way of a
banner,
placard,
speech or
singing in
any other
manner
incite
hatred of
other

Persons or
any grouP
of persons
on account
of
differences
in culture,
race, sex,

The bill
imposes
broad
restrictions,
such as
banning
masks and
specific attire.
potentially
infringing on
freedom of
expression,
the
prohibitions
are
ambiguous.

Many demonstrators use
masks to protect their
identity from retaliation,
and attire restrictions may
b€ used selectively to
suppress dissent.

Allou masks nnd
unifonns unless
they ore uxd for
crimirml Wrposes,
ensuring
restictions do not
unfairly limit
expression. any

8



language or
religion

b. Perform
any act or
utter any
words that
are
calculated
or likely to
cause or
encouraSe
violence
against any

Person or
group of
Persons;

c. Wear a

disguise or
mask or any
other
apparel or
item which
obscures his
face or
prevents his
identificatio
n;

d. Wear any
form of
apparel that
resembles
any of the
uniform
worn by

e

security
forces
including
the police
and Kenya
Defence
Forces; or
Possess any
offensive

II



weaPon,
otherwise
than in
PUrSUance
of lawful
authority.

c12 (1) lAlhere,
during the
carrying on
of an
assembly or
demonstrati
on, damage
to property
occurs as a
result of the
assembly or
demonstrati
of,, every
organizatio
n and every
person
participatin
g in such
assembly or
demonstrati
on shall,
subiect to
subsection
(2), be

iointly and
severally
liable for
such
damage.

(2) It shall be a

defence to a
claim
against a

Person or
organizatio
n
contemplat

The bill
imposes
collective
liability on all
participants
for damages
caused
during a

protest. This
clause
infringes on
the
constitutional
right to
peacefully
assemble and
demonstrate.

Holding peaceful
protesters accountable for
the actions of a few violates
the principle of individual
liabiliry. This provision is
open to abuse by law
enforcers.

Anrcnd the clause
to ensure only
those prouen to
lmtte committed
unlnwfii acts dre

held liable. Remotr
prouisions thnt
unfnirly penalizt
organiztrs.

10



ed in
subsection
(1) if such a

Person or
organizatio
n Proves-

(a) That the

Person or
the
organizatio
n did not
permit or
connive at
the act or
omission
which
caused the
damage in
question;

(b) That the act
or omission
in question
did not fall
within the
scope of the
obiectives
of the
assembly or
demonstrati
on in
question
and was not
reasonably
foreseeable;
or

(c) That the

Person or
the
organizatio
n took all
reasonable
steps within
the person's

11



or
organizatio
n's power to
Prevent the
act or
omission in
question:

Provided that
proof that the
person or the
organization
forbade an act of
the kind in
question shall not
by itself be
regarded as
sufficient proof
that the person or
the organization
took all reasonable
steps to prevent
the act in question.

t2



Independent Policing
0versight Authority

MEMORANDUM TO THE DEPARTMENTAL COMMITTEE ON ADMINISTRATION AND

INTERNAL SECURITY IN THE MATTER OF THE ASSEMBLY AND DEMONSTRATION BILL,

2024.



Backoround
The Independent Policing Oversight Authority ("the AuthorityJ is established pursuant to
the Independent Policing Oversight Authority Act, Cap 86 Laws of Kenya C'IPOA Act).

Section 5 of the IPOA Act sets out the objectives of the Authority as follows: -

(a) hold the Police accountable to the public in the pefformance of their
functions;
(b) give effect to the provision of Article 244 of the Constitution that the Police

shall strive for professionalism and discipline and shall promote and practice

transparency and accountability; and
(c) ensure independent oversight ofthe handling ofcomplaints by the Service

The Authority pursuant to Section 6(c) of the IPOA Act, is mandated with the function of
monitoring and investigation of policing operations affecting members of the public. In
realization of this mandate, the Authority has on numerous occasions actively monitored
the conduct of members of the National Police Service CNPS') on public order management

during the exercise of the right under Article 37 of the Constitution of Kenya, 2010 ('the
Constitution) by members of the public with the most recent being the Anti-Finance Bill

protests in the months of June, July and August.r

In the course of such monitoring, the Authority has been able to document and issue

recommendations designed to enhance accountability and uphold professionalism within
the NPS in accordance with the principles enshrined under Article 2,14 of the Constitution.
The introduction of the Assembly and Demonstration Bill, 2024 ("the BillJ has significant
implications for NPS officers, as they are entrusted with guaranteeing the enjoyment of
fundamental rights, including the right to assemble, demonstrate and picket, as enshrined
under Article 37 of the Constitution. Through its oversight role, the Authority seeks to
ensure that these rights are protected and upheld while maintaining law and order.

Additionally, the Authority notes that the National Police Service can also take
administrative measures during public order management in order to ensure
professionalism and respect for fundamental human rights and freedoms. The Authority in

its latest Monitoring Report on Policing of the Anti-Finance Bill 2024 Protests held in various

counties in the month of June, July & August made several recommendations to the
Inspector General which included;

1. Provision of adequate tooling and kitting of police officers during demonstrations;
2. Clear identification of all police officers in demonstrations including through affixing

name tags for public and police safety. In protest situation, the uniform identifies
police officers and validates their verbal proclamations and actions. The Riot Drill

Training for the Force pamphlet to be followed strictly as it does not envision civilian
attired officers policing riots including carrying weapons and arresting protesters;

o

I Monitoring Rcport on Policing ofthc Protests l-lcld in Various Counties in the month ofJunc. July & August



3. Calibration/serialization for riot gear that is not personalized by the National Pollce

Service with distinct visible numbers and a record kept for accountability purposes;

4. Clear identification of all police assets and vehicles in demonstrations;

5. Provision of first aid to the injured by the National Police Service;

6. Training of Officers on use of crowd control equipmen$
7. Training and retraining on use of policing tools and equipment;
B. Adequate mechanisms of proactive engagement with protest organizers to reduce

the tensions that are often witnessed during protests. Both parties to reach common
agreements as regards the security of the assemblies. This will introduce humanness
and citizen-centric policing of assemblies;

9. Embracing the use of videography and body-worn cameras during protests to
enhance evidence gathering to inform prosecution of persons arrested during
protests. Importantly, this will also contribute to independent police accountability;
and

10. Police preparedness and planning ahead: For the Service to be able to adequately
police protests and ensure safety of property as per its obligations under section 24

of NPS act 2011, there is need for the Service to plan ahead covering all aspects
peftaining Policing of assemblies including offering security to protect private

business.

1. The Assembly and Demonstration Bill, 2024 ("the Bill")
The Principal object of the Bill is to provide a legal framework for the regulation of
assemblies and demonstrations. The Bill seeks to give effect to the provisions of Article 37

of the Constitution which provides for the right of any person to assembly, demonstration,
picketing and petition.

Paft I of the Bill provides for the preliminary provisions, including the interpretation of
terms used in the Bill as well as the object and purpose of the Bill, which is to give effect
to the provisions of Afticle 37 of the Constitution.
Part II of the Bill provides for the application for assembly or demonstration. This paft
provides that a person intending to hold an assembly or demonstration shall notify the
regulating officer in advance. This part also gives power to the regulating officer to impose
conditions on the carrying out of an assembly or demonstration and such conditions may
relate to public safety, the maintenance of public order or the protection of the rights and
freedoms of persons.

Paft III of the Bill provides for the conduct of an assembly or demonstration. This part
specifies the prohibitions during an assembly or demonstration, and imposes liability for
damage on an organization or person who convenes or takes part in an assembly or
demonstration. This part further sets out the powers of the police during an assembly or
demonstration.
Part IV of the Bill provides for the provisions on delegated powers. This part gives power
to the Cabinet Secretary to make regulations for the better carrying into effect of the
provisions of the Bill.



Paft V of the Bill provides for the repeal of sections 5 and 6 of the Public Order Act, Cap.

56. (" Public Order Act')

The Authority pursuant to an invite in the local dailies dated 19h August 2024 submits its
comments on the Bill to the Departmental Committee on Administration and Internal
Security.

The proposed Bill as outlined above in our view presents a significant step backwards in
the protection of fundamental rights, particularly the right to assemble, demonstrate,
picket, and petition as enshrined under Article 37 ofthe Constitution. The right to peaceful

assembly is a cornerstone of democratic engagement and a critical achievement of the
Constitution, which was designed to promote and protect the freedoms of expression and

participation in public affairs. By introducing onerous restrictions, such as the requirement
for pre-approval by regulating officers, the imposition of conditions on assemblies and the
potential for punitive liability on conveners, the Bill seek to unjustifiably curtail the exercise

of these rights. Such limitations, in our view, fall outside the permissible restrictions

outlined under Article 24 of the Constitution, which requires any limitation of rights to be

reasonable and justifiable in an open and democratic society based on human dignity,
equality and freedom. The proposed provisions threaten to infringe upon the very essence

of public participation and civic engagement by subjecting it to excessive state control. It
is imperative that any legislative framework enacted in this area be progressive and

purposive, fostering the exercise and enjoyment of constitutional rights rather than
undermining them. As such, the Bill, in our view stands in direct conflict with the

constitutional guarantees under Article 37. The Authority is therefore opposed to the Bill

in its entirety. In our view the better approach would be to amend to the public order Act

to align it with the constitutional guarantees under Article 37.

In the foregoing part the Authority therefore sets out a detailed analysis of the Bill to
highlight is divergence from constitutional rights and fundamental freedoms, International
treaties on human rights that the country has ratified and international best practices in
public order management.

DETAILED ANALYSE OF THE BILL
The Bill aims to create a legal framework for regulating assemblies, demonstrations,
picketing, and petitions, as stipulated under Article 37 of the Constitution. While its stated
objective is to ensure public safety and order, several of its provisions raise concerns

regarding the potential for abuse and the retrogressive nature of its limitations on

fundamental rights.

Key Provisions of the Bill:

1^ Preliminary Provisions (Part I): Establishes the interpretation of terms and the

overall objective of the Bill, which is to regulate the right to assembly and



demonstration in line with the Constitution. The Authority wishes to make the
following comments;

Firstly, the definitions under Section 2 of the Bill are vague and overbroad and offend
the doctrine of over breadth. Fufther, there are many more definitions that have

been left out including: Public order, picketing and presentation of petitions, IPOA,

police and public order.

Also, Section 3(b) provides a blanket opportunity for the right to assemble to be

infringed upon for lack of appropriateness

As regards Section 3(c), by design, demonstrations and picketing are not always

orderly and therefore, this 'public order being used as justification to deny the right
to demonstrate must be clearly defined in consistency with the objects and purpose

article 37 of the Constitution,

Section 3(b) and (c) of the Bill also offend the provisions of Article 19 (1) and (2) of
the Constitution, Article 37 of the Constitution, Article 20 of the Universal Declaration

of Human Rights, 1948, Article 21 of the International Covenant on Civil and Political

Rights2 and Article 11 of the African Charter on Human and Peoplet rights.3

In respect to Section 6 of the Bill, Article 24(2) does not refer to "rights and freedoms
of others" but the wording is "the need to ensure that the enjoyment of rights and

fundamental freedoms by any individual does not prejudice the rights and

fundamental freedoms of others."

The Bill dropping the word "fundamental" carries heavy implications. This is because

by design, demonstrations may'affect'the freedom of individuals to move around
for the hours of the protest. However, that is not sufficient reason to deny individuals

the right to demonstrate.

The provisions offend the provisions of Article 19 (1) and (2) of the Constitution,
Article 24(2) of the Constitution, Article 37 of the Constitution, Article 20 of the
Universal Declaration of Human Rights, 1948, Article 21 of the International
Covenant on Civil and Political Rights and Article 11 of the African Charter on Human

and People's rights.

2. Application for Assembly or Demonstration (Part U): Requires anyone
planning a demonstration to notify a regulating officer in advance. It also gives the
officer authority to impose conditions based on public safety, order, or the protection

of other people's rights, providing significant discretion to the police.

Firstly, the Bill does take into account spontaneous protests that may take place

without a notice. The requirement for a notice for all protests therefore in effect will

r Acceded to by Kcnya on l'! May, 1972.
I Accedsd to in Kcnya on 23'd January, 1992



make spontaneous protests illegal. Yet spontaneous protests are also protected

under Afticle 37 of the constitution and Article 21 of the International Covenant on

Civil and Political rights to which Kenya is a party.

As regards Section 7 of the Bill, the limitation envisaged by Section 7 of the Bill is
not consistent with the provisions of Article 24 (1) of the Constitution which provides

three part test that: (a) a limitation will only be acceptable when' prescribed by law;
(b) when it is necessary and proportionate; and (c) when the limitation pursues a

legitimate aim'namely:- the interests of national security or public safety; the
prevention of disorder or crime; the protection of health or morals; or the protection

of the rights and freedoms of others.

The limiting nature of this clause has the effect of taking away completely the
essential core of the right under Article 37.4

The clause further gives a huge discretion to the regulating officer on the enjoyment
of the right under Article 37 of the Constitution thereby threatening infringement of
that right.

Secondly, Section 8 of the Bill which authorizes the Regulating Officer to impose

conditions for a demonstration: "the payment of the costs of cleaning up which may
arise out of the holding of the assembly or demonstration." is a prohibitive financial
penalty because the convener and participants of the demonstrations may be unable
or unwilling to pay such costs. This effectively bars them from demonstrating.

This provision also limits the right to exercise the rights under Article 37 instead of
seeking to preserve and protect the said rlght and further offends Article 20 of the
Universal Declaration of Human Rights, 1948, Article 21 of the International
Covenant on Civil and Political Rights and Article 11 of the African Charter on Human

and People's rights.

Section B further offends best international practices as regards the enjoyment of
the exercise of the right under Article 37 of the Constitution. Paragraph 13 of the of
the Model Protocol for Law Enforcement Officials to Promote and Protect Human

Rights in the Context of Peaceful Protestss provides:

"States and their law enforcement agencies are obliged not to impose undue
restrictions or intetere in peaceful assemblies."

Section 9 of the Bill also limits the right to exercise the rights under Article 37 instead

of seeking to preserve and protect the said right and further offends Afticle 20 of
the Universal Declaration of Human Rights, 1948, Article 21 of the International

a Rcfcr lo Wilson Olal and 5 Othcrs versus the Attomcy Gcncral and 2 Othcrs (2017) cKl-R
5 Rcport ofthc Spccial Rapportcur on thc rights to frccdonr ofpcaccl-ul asscmbly and ofassociation, Cl€mcnt
Nvalctsossi Voulc*



Covenant on Civil and Political Rights6 and Article 11 of the African Charter on
Human and People's rightsT as well as Paragraph 14 Model Protocol for Law
Enforcement Officials to Promote and Protect Human Rights in the Context of
Peaceful Protestss

3. Conduct of Assemblies (Paft III): Specifies the prohibitions during assemblies,
imposes liability for damages on organizers or pafticipants, and ouuines the powers

of the police during assemblies or demonstrations, including the potential use of
force.

Thirdly, Section 11 of the Bill is broadly drafted and may be intelpreted to completely
ban all manner of signage and chants during demonstrations further
disproportionately curtailing the rights and fundamental freedom under article 37.

The use of the phrase'incite hatred'must be defined because it can mean a range
of things. It is also notewofthy the wording in the Constitution in Article 33 on the
limitation to freedom of expression, refers to "hate speech" and "incitement to
violence" but not "incitement to hatred" referenced in the Bill which is undefined
and overly broad.

As regards Section 11 (c) this provision is disproportionate; there could be a myriad
of reasons for having face coverings during protests, which the protesters are
entitled to namely: religious reasons, in exercising freedom of expression, health
reasons and even privacy among others. This Bill cannot therefore, purport to take
away these rights.

Secondly, section 12 of the Bill is designed to indirectly deny individuals the right to
demonstrate. This section unfairly targets a demonstration's organizers and unfairly
imposes conditions that are fundamentally incompatible with the way public protests

happen in practice.

The provision therefore disincentivizes individuals from signing up as the formal
organizers of a protest. It is noteworthy that the Bill requires protests to have
registered organizers as a precondition for their validity.

In reality, there are limits to what the organizers of a protest can reasonably do and
that is to clearly spell out the objectives of the protest, and its peaceful nature. The
mischief of the above provision is in the fact that it specifically states that doing so

is not sufficient proof of all reasonable steps having been taken to prevent damage
to property. Therefore, essentially it is impossible to hold a protest under these
conditions.

6 Acccded to by Kenya on l'r May, 1972.
7 Acccdcd to in Kenya on 2f'd January, 1992
8 Rcport ofthc Special Rapporleur on thc rights to freedom ofpeaccful a-sscrnbly and ofassociation, Cl€mcnl
Nyaletsossi Voulc*



Furthermore, it is unjustifiable and unreasonable to make the organizers responsible

for the actions of every person that participates in a demonstration. This is simply

impractical and merely serves to deter individuals from registering as organizers of
a demonstration. This offends the requirement on the state to create an enabling

environment for the enjoyment of rights in Article 19, 24(1) and Article 37 of the
Constitution. This is also replicated in Article 20 of the Universal Declaration of
Human Rights, 1948, Article 21 of the International Covenant on Civil and Political

Rights and Article 11 of the African Charter on Human and People's rights.

Section 13 grant extensive powers to the police that could, if implemented, severely

restrict the exercise of the rights under Article 37 of the Constitution as well as

Article 20 of the Universal Declaration of Human Rights, 1948, Article 21 of the

International Covenant on Civil and Political Rightse and Afticle 11 of the African

Charter on Human and People's rights through limitation of protest areas and routes,

as well as impact on public expression.

4. Delegated Powers (Part IV): Grants the Cabinet Secretary the authority to create

additional regulations for implementing the Bill, which could lead to broad executive

control over assemblies and demonstrations.

Part IV which grants the Cabinet Secretary the authority to create additional

regulations for implementing the Bill raises significant concerns regarding the
potential overreach of executive control over the right to assembly and

demonstration as enshrined in Article 37 of the Constitution. The same further
threatens the rights under Article 19 (1) and (2) of the Constitution, Article 24(2) of
the Constitution, Article 37 of the Constitution, Article 20 of the Universal Declaration

of Human Rights, 1948, Article 21 of the International Covenant on Civil and Political

Rights and Article 11 of the African Charter on Human and People's rights.

5. Repeal of Public Order Act Provisions (Part V): Repeals sections 5 and 6 of
the Public Order Act, which previously governed public assemblies.

As regards Part V, Sections 5 and 6 of the Public Order Act already have an impact
on the exercise of the rights under Article 37 of the Constitution of Kenya and thus
focus should be on refining existing legislation to ensure it fosters and facilitates the

exercise of Article 37 rights in a manner consistent with Kenya's constitutional values

and democratic principles.

In addition, the Bill does not make provision in respect to the obligations by the
police in the course of regulating assemblies and demonstrations, Accountability by

the members of the NPS is a critical concept founded under Article 10(2Xc),
232(lxe) and 244 (B) of the Constitution.

o Acccdcd lo by Kcnya on l'' May, 1972



Additionally, international best practices dictate that accountability as a concept
must be provided for in legislation through creation of obligations in order to ensure

enjoyment of the right under Article 37 of the Constitution. This is supported by
paragraph 35, 36, 37, 46(b), 49, 50, 51, 68, 69 76,77,79, 84 and 88 of the Model

Protocol for Law Enforcement Officials to Promote and Protect Human Rights in the
Context of Peaceful Protestslo

Conclusion & Recommendation
Consequently, the Authority does not support the Bill. Instead, it proposes that the Public

Order Act which already provides a robust and well-established legislative framework for
regulating public assemblies and demonstrations be amended to align it more closely with
constitutional provisions and International human rights treaties which Kenya has ratified

and international best practices on public order management.

In addition to the foregoing the National Police Service should implement recommendations

by the Authority contained in the Monitoring Report on Policing of the Anti-Finance Bill

2024 Protests held in various counties in the month of June, luly & August.

Implementation of the IPOA recommendations would bring policing during public order
management in line with human rights requirements and ensure proper accountability.

ELEMA HALAKE, SS

DIRECTOR/ CHIEF EXECUTIVE OFFICER

r0 l{cport of thc Specia I Rapportcur on thc rights to liccdom of peaccful asscmbly and of association, CI6mcnt
Nyalctsossi Voulc*
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TTAi{SDARFXCV If,AERX^TIOf,AI rIIYA XFIIOf,AXDUT TO THF f,ATTO AL A(SEXNLY DEPANTIEI{TAL COrXrTT?E OX

ADiTI JSIRATIOf, Ar{n I MTERTIaI- SFcUnraY Ot{ TtlE 
^SSFUELY 

AI{D nf,MOr{STn TIO BILT T ATTO AI ASSEitaLY BII I 6.2aor2o24l

To! Tte Cl.rL oflte l.tsotrrl /tssellbly 90 Scpt Ebe.202a

scrdoD otth. EIl ProvBlon ottlc Bm PmDoral for aEeldllent
RadolaLl ruiuic.doD lor rtitndEaDt
nacoEtlalldllro!

2{l) - lntrpretatlon 'ass€mbl/ meais the
intendonal gath.ring of a
numb.r of peoDle ln a publlcly

ln th! def,nldon, provld. a distlncdon
betw?cn plannrd events and incldcnts
of sDontan!ous DUbUc dlsordEr

The lnt€rpr€t ton f.ils to conslder .nd
disdog!lsh planncd evrnls and incidenls of
sDontaneous Dubllc disorder whlch erc also

Tr.nsparrncy lnlernadonri - Kenya (TI'Kenya) Is a nol-for'profltorganlatlon founded ln 1999 h (enya wlth dle rlm ofdevelopln8a !'anspsrcntand
corruptioh frt€ soci€ty tlrbu8h Bd gov.mance and socia I iusdcc lhid.dves. Tl.Kenye ls oBc of tfir aulonomous chapt4rs of lh. global Transpa.enc,
lntcmation.l movemen! that are all hound by a common vlsion ofa corruption'fte€ world. ?hc vision ofTI.Keny. ls a corrupdon-Fc€ soclcty whilc
Its lt|l$loh is loch3mpion th€ flght ag3lnst .orruption by promodng lnle8rity, E-.nsparEncy cnd .ctounlablllty ln botl public and privaE spher.s.

The Assembly and DemonsE.dons Blll,2024 ls an A.t ofP.rli.ment to Eive eF..t to Anlcle 37 of thc Consdtution: to provld. for lh€ rr8uladon ofthe
rlght ofassamblyand dernomtr?tion; and for cohnact€d purposls.

Tl-(.nya rolcs that thcre is an exlsdhg l.g6l framowo.t govemlnS publ,c order managemen! .lld th! erercise of the rlSht of.ssembly end

demonstradon; nsmelylhe Conrdtudon and lhe Publlc OrderAct Cap 56,

Ardclc 37 of th! Constltldon clearly slipulate3 th.t.very p"rson hai thc right, peacs.bly and unarmed, to assemble, to dcrnons$ate, to plcke! end &r

prrs.llr peddons to pu bllc authorities.

Thc Conlu llrd on under articl. 24(1) states that A rl8ht or fundament l freedom in lhe Bill of Rlgh ls shall not b. llmited cxc?p r by law, and th€n only
to the ert?nt that the llmltation ls r€asonabl. and,usdfiable tn an opcn and democr.lic so.icty basld on human dlSnity. cquallty aDd frrldon, btdnS
lnto ec.ou nt all mlevant factors,

Followin8 rn invltation for publlc pa.dclpadon on the Bill,Tl(Gnya wlshEs to mak€ the followln8 Ecomir.ndatiotis;
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acceslible place for a comrnon
cxPrcssive PurPose and
includcs planned and orBanized
ass€mbli€t unplanned and
sponuneous assemblies and
stalic and movlng ass€rnbli€s

recognized under the Constitution and
pru!!cted under intemational law.

2(1).lrterprrt bon 'assembly nodce' meens a

nouce of lntcnhon to hold a
publlc asscmbly,
demonstra(on, pickEtinE and
prcscnletion of pclitons l0
public authoriries

Rcvlse rle dennl on to speclfy thet
'essahbly nodce' means a nosce of
lntendon b hold a planned publlc
ass.mbly. dcmonstr-rdon, picketn& and
pnesenlation of pedtaons to public

Fails to makc consideHtion forspontaneous
assemblles which erc rc.oSrized undcr the
Consdtution and also protected undcr

Z(l) - lnterpretadon "pe.c€fu l" lncludes conduct tlat
mey annoy or Sive offence to
lndlviduals or Sroups opposed
to th! ide.r or .lalrns that th€
assembly ls seeking to promote
and includes conduct lhat
temporarily hinders, impedes
or obstnrcB the acEivities of
third parties and t.mporarlly
blockingtramc.

Do away wlth the provision/ proposed The word is deflned In the ncg.tlve and in a

manner to neSate the acualdefinldon ofthe
word 'peaceful". As such, it impules tllat
asscmblles are bound to be non-peacetul
whlch ls uniustjtled.

Thc lntsrpretation disregerds the ri8ht to
free speech and ardcle 3 7 of the Consdtudon
which allows for peaeful assembly. As such,
it is contrary lo article 24(2)(b) and (c) oflhe

2(1)- lnterpretadon 'public gathering' means any
asscrnblY. concourse or
processlon of morc than 100
persons in or on any public road
as defined Ih lhe Roads Act or
any othsr public placc or
p remises wholly or F artly o Den.

Align the dsflniton with thar of thc
Public Order Act which deffncs a'public
gatherinS' lo mean a prblic meedn& a
publl( proc.ssion. and any other
meetjnB, gatherinS or concourse of ten
or morc persons ln ahy publlc placei

The variancc between legal definltionsofthc
samc words ls bound to calse contusiod in
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4 - Applicadon This Acr shall apply to all
members ofth€ public, and shaU
take into accolnt the right of
mcmbcrs ofth€ public to-

(.) Enjoy the natuEl
envirohlnenti and

(h) Carry on business

Do away with the clauic Th! relation bclwlen th. limitadon and its
puIPos€ has not becn cstabllshed, as
requi.!d under article 24(1) {e) of the

The provision is an rttsmpt to ne8ate th.
constitutionally glarantecd righr under
ardcle 37: witi no clarr Dumosc.

6(2) - Limit tion of
the right to peaceful
ass.tnblY and

The rlBht .orramplaGd ih
subsecrion (l) lnay not be
exercised by any person wheE
such &ssembly or
d€monstration may alI€ct -

(a) Publtc satety
(b) Publlr order; afid
(() The prote.don of the

rights and frc€domr of
otherpelsons

Do away wirh thc clausc The rllelion b€twcsn dic limlt don .nd its
Furposc has hot be€n establlshcd, aB

required under erdcle 24(1) (e) of the
Constitution,

Psaceful sssemblles have a fundrmental
expressive clementwhich Is protected undcr
Artlcle 33. ln relatioh to ardcle 36, the
activttses of sssocladonr IncludlnA th€
orpal!irrdon oIomtests. are elso DmtectEd.

7 - Appllcadon
hold assembly

AppUcation to hold assembly or Propose to add Brldence on the
nalure of the reqliremeht of
notic€. That is, a sFlcifi.
pmvision thatthe nodc€ ls notr
reqoest for p€rmlssion but a

means to enible the police to
prepare to tacilltite and protect
an assembly efectively.
ln cases where the pollce have
information on th€ potential for
a serious br.ach ofpublic order
or safety, this should be clearly
dlscloscd to dre orranhcrs.

The secllon gr.nls unchocked
excesslve powers to rhe re8ulatinE
otficer/ lhe police to limit a'ld
prevenr cxerrise of rhe rl*it under
ardcle 37.
No corrcsponding duties and
responslblllries havc been asslgned
to the polics. to do as much .s th€y
can to encoum8e ererr:lse of lhe
riEhr
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7(31(b) A notice undcr subsectlon (2)
shall be in lhE form prescribed
ln the rcgulauons and shall
specify-

{c) The full names and
physical addresses of
lhe rftrshals appointed
bv the convencr- ifanv,

including SlvinB room to come
up with altcrnatlvcs instead of
limitinc exenise of the ridrL

Do awiy wi0r thc claus. Ilre requirem.nt for marshsls is placing an
unrcasohabl€ obliSation on orFnlzers,
contrary lo erticlls 37 and 2{(1) of th€
Conslitution. This is an unreaEonabh and
uniustifiablc limilation to exerclse of the
riEht

12(r) - Liability for
datnofe

Where, durinS the carryinB on
of an 3sscmbly
demonsEation, &magc to
pmplrty oclurs as a r€suk of
the asscmbly or demonsE tion,
every organization and cvery
person participadng iE such
assembly or demonstration
shall, subject to subse.tion (2),
bc lointly .nd severally llable
forsuch damaEc,

This ls e punitive clause rhat seeks to limit
€xerrise of the rlght und.r ardcle 37,
without esEblishin8 th€ rsletion betw€ch
the llmitation end lts purposc, as rcquired
underarticle 2{{1) (e) ofthe Constltution.

Further rhc obllgadon t! prote.t lif. .nd
propcrty under the Consdtudon lles on the
Natiorel Pollce Ser!'tce.

14(1) (.) - offenccs
and pcnalties

A plason shall not conv.ne a
plbllc assembly with no or

Ahend lheclause to pmvid€ th6t:
A person shall not convene a plaD[ed
.nd orf.nlzcd plbllc asscmbly with no
or adequat! notlce.

Fails lo eonsidar spontaneous ass€mblles
which are reco8nized underthe Consdlutlon
and pml?ctld u ndcr intemational liw.

Lacur:a ln rhe Elll Recommcndation lor incluslon of a

provtslon ln th€ Bill, that lhe regulating
officer should rEspond to a notice from
an or8anlzer wlthln a reasonable
amount of tlme and et least 2{ hours,

The Bill faili to provlde.n obli8atlon lorthe
polic€ to rEspond \ir'lthln a reelonable
amountoftime: upon receipr oftfie nodce by
the orIantz€r.



BivinS adequate r€rsons for a declslon
lhet it ls not possible to hold the
proposed assembly or demonstration

Su.h . clause is crucial to promot€ tim€|,
prompt and emcient communlcadon by lh.
police upon recelvint notincauon o[ an
activily towards exercise ofardclc 37.
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coItTAcr tl{Ponr'l]trtor:

Sh"ilr MasindE

Executive Dir!ct()r

Transparcncy lhtematiohal Kenya

Eishop Magua Center. Off N8on8 Ro.d - Gsor8e Padhore Lane

Ground Floor, Wlrg I Uc 7 P.O. Box r98-00200, Nairobi



MATRIX OF PUBLIC VIEWS ON THE ASSEMBLY AND DEMONSTRATIONS BILL,2O24

Entire Bill Ministry of Interior and

National Administration
Support the enactment of the Bill and

repeal section 79 of the Penal Code on the

penalty for unlawful assembly with the

penalty under the Bill.

Section 5 and 6 of the Public Order Act
which has provisions dealing with

assemblies and demonstrations is

inadequate.

The bill is important because it:
o recognizes that the right to

assembly is not absolute and may

be limitedl
o places the onus of ensuring that

the assembly is held peacefully

on the convenor

o sets out the prohibitions during an

assembly

o attaches liability for loss on

organisations and participants in

an assembly thus ensuring that

those who suller loss and damage

have a recourse

o gives the police an active role in

the assembly or demonstration:

o satisfies the order ofthe Court in
Ngunjiri Wambugu v Inspector

General of Police Caninel

Secretary for Interior and tle

L
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Attorney General (Nairobi

Petition No. 269 oI2016)

Support the enactment ofthe Bill Enhances public safety by establishing

structured guidelines to prevent

disruptions and ensure safety.

Legal Clarity by providing a transparent

process [or organizing demonstralions.

Protects Rights & Property by balancing

demonstrators' rights with public and

property protection

Provides a structured engagement with
authorities

Strenglhening democratic participation

by establishing a structured legal

framework.

Supporting effective law enforcement:

l. Rose Asaria
2. Gregr Obino
3. Onsase George

4. Maureen Jade

5. Charles Wachira
Mwema

6. Aoko Odhiambo
7. Evonne Wanjeri
8. Jay Jay
9. Enock Cheruiyot
10. Real Maish
I l. Waiharo Simon
I2. Nicholas Gilobu
13. Arielle Wairimu

Kiarie
14. Kibet Rono Rolex

15. Weldon Ngeno

16. Moses Ngatia
17. Mugambi

Phineas

18. Maryrnn
Kariuki

19. Winrose Kinya
20. Kewara Samuel

21. Samul Sanyo

Poge 2 ol 723



22. Brielle Bella
Kangethe

23. Riteluk Loktar
f,lijah

24. Josphat Murage
25, Lucy Maire
26. Mwalimu

Muthisya
27. Joseph Keriuki

Mwangi
28. Jennifer C. Rono
29. Edwin Rono
30. Mercy Nashupei
31. David Wang'oma
32. Fortuortor

Minayo
33. Monicah

Waithira
34. Jocl Kiplanga
35. Clilf Ombeta
36. Jeremia Omondi

Entire Bill l. Greenbelt
movement

2. Kennedy Oluoch
Okeyo

3. Maryanne
Muriuki

4, Magara Okello

Reject the Bill in its entircty I . Undermining Constitutional Rights: 1'he

Bill threatens to undermine the rights

enshrined in Article 37 ofthe Constitution.

2. Unchecked Police Powers: The Bill grans

the police excessive and unchecked powers

to regulate, control, and prevent public

assemblies and demonstrations, which

Poge 3 ol 72j



5

6

7

8

9

10.

Bernard Omondi
Ron Mogoi
Munio Kevin
Kirumba
Marvin Osolo

Humphrey
Wambugu
Mulewa
Muthoka
Kiarii Kimani
Churchil Oluoch
Collins Koomc
Kevin Nganga

Njenga
Brian Sanare

Marlin Peter
Paul Ngei

Delbert
Mokamba

lt.
12.

13.

14.

15.

16.

17.

18.

19. Rose G.

20. Andrew Bana

21. Joan Machanje
22. Peter Mogake
23. Sang Josphat
24. Kibaara

Mutethia
25. Fabisch Murila

Amwoka

J

powers can easily be abused, leading to the

suppression of maandamano -

Criminalization aud Intimidation: By

imposing stringent conditions and penalties

on organizers and participants, it effectively
tums peaceful maandamano inlo a criminal
acl which deters citizens from exercising

their constitutionally guaranteed rights out of
fear ofproseculion, fines. or imprisonment.

Unreasonable Burdens on Organizers:
The Bill imposes unreasonable burdens on

organizers by requiring lhem to navigate a

complex and restriclive process before

holding any public assembly. These

demards are impractical for spontaneous

nruundamano, which oflen arise in responsc

to immediate concerns.

A rejection of the Bill will affirm
Constitutional integrity and Parliament

should locus on addressing thc rool causes ol'
protesls and addressing oversight on police

conduct.

4

5
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26. Kariuki
27, Jsnelle Aruwa
2E. James Gakunyi
29. Hannington

Kemboi
30. Kavinye Mulwa
31. Ngatho Grace
32. Joseph Raphael
33. Beatrice Nganga

34. Judy Alice
35. Jimmy Mutua
36. Ann Mary
37. Emmanuel

Barasa
3E. Jones Waihenya
39. Winnie Weti
40. Martha Gnnga
41. Ngunjiri Kariuki
42. Angeline Wanja
43. Esetia Brian
44. James Weineina
45. Peter Ksmau
46. Oketch

Mal'imillen
47. Faith Milgo
48. Peter Mwengi
49. Mike Kalya
50. Oduor Semson
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57.

51.

52.
53.

54.

if,.
56.

58.

59.

60.

61.

62.

53.

64.
65.

66.
67.

68.

69.

70,
71.
72.
73.
74.

75.
76.
77.

Ndeda Aneclete
Donnel Ochieng
Linah Kinya
Wafula Richard
Sheile Mwathi
Suham

Abdishskur
Peris Keilemla
Pius Kariungi
Celvin Osir
Diane Wandia
Charity Wambui
Faith Nderitu
Daniel Muchai
Brian Baresa

Stoneham Kiptoo
Billy Omondi
Joseph Mutui
Evan Gicbare
Jorden Ngugi
Gerald Mwangi
Kelvin Macharia
Justus Mutisya
Delineh Mijide
Rose Mumbi
Pauline Nyakaro
Fredrick Radol
Arron Ruto
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78. Dingi Bongo
79. Andrew Iudeche
80. Derrick Abiola
El. Cyrus Mwirigi
E2. Yvonne Ndolo
E3. Charles Okoth
E4. Tevin Mwaka
85. Mugi Meina
86. Mark Wambura
87. Esther Karanja
E8. Douglas

Momatryi
E9. Elijah Mutua
90. Douglas Marcus
91. Mclody Njuki
92. Alexander Kiio
93. Stacy l,orrain
94. Gabriel Mburu
95. Triumph

Mwangale
96. Ismail Mumbe
97. Annette Kiiru
9E. Kimutai Kemboi
99. Meureen Nkonge
100. Kelvin Mutwiri
l0l. Muigai Karanja
102. Geolfrey Kimani
103. Naomi Mumbua
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104. Valentine Robai
105. Leonard Obonyo
106. Zscherie Njoroge
107. Wambui
108. Shiru Wambui
109. Martin Mburu
I10. Jacueline 0golo
1l l. John Mwaogi
I12. Mlige Otieno
I13. Gloria Gitonga
I14. InnoceBt Jose

I15. Miriam
Chepchirchir

I16. Ochillo George

I17. Victor Murunga
ll8. David Wamwere
I19. Millicent

Nyuguto
120. Mwananchi

Mzalendo

l2l. Maureen
Mwaghoti

122. Patrick Nderitu
123. Bella Kimutei
124. Stephen Juma
125. Grace Waigumo

Kiragu
126. Sophy Njaramba
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127. Benard Mugwe
128. Jecinta

Muriranja
129. Brian Chege

130. Nepurko Keiwua
l3l. Tecla Otieno
132. Fesus Kinoti
133. Philomena

Muyodi
134. John Muiruri
135. Thiauri J.T
136. Wahome Wilson
137. Nelima Chekoko
138. Brien Koome

Kinoti
139. Nancy "Zake"
140. Karen Nketha
l4l. Shilen Rrhtrl

Shah

142. Ashley Wanjiru
143. Kiogora

Mugambi
144. Neom Musellah
145. James Vincent
146. lld"C. Wanjiru
147. Timothy

Mutrmbuki
148. Ted Ributhi
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149. Martin Gitau
150. Sethphil Kim
l5l. Ndungu Kimani
152. Timothy Mburu
153. Leroy Ochieng
154. Kipkurui Rono
155. Shiru Njenge
155. Emmanuel

0sinde
157. Gichern K
158. Langat Brenda
159. Brilliant Kirui
160. Felix Muriuki
l6l. Anthony Miriti
162. Kibingo Jenaro
163. Evans Wandera
154. Terese Kotut
165. Wyclilfe Bosire
166. Borma Villa
157. Purity Njoki
168. Victoria Shiroh
169. Faith Wandiba
170, Jared Ouko
l7l. Ernesr Gichuhi
172. Joseph Chege

173. Kevin Wachira
174. Mohamed

Bayusuf
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175. Clare Anyango
176. Steve Kimu.li
t77. Joy Mwende
l7E. Charlie Ameni
179. Grace Wakio
1E0. Elvis Kipruto
l8I. Stanley Kiguru
182. Kevin Kibet
lE3. Koech Cherotich
184. Hildah Mulwah
tE5. Wanjiku Muchiri
lE6. Phocbe Kimesyu
187. Erick Wachira
t88. John Gitorga
189. Ikol Emminat
190, Augustus

Mwangi
l9l. Moryn Mumbi.
192. Nelly Wanjiru
193. Amitai Diagne

194. Wilson Kenagwa
195. Ben Omondi
196. Rose Tunguru
197. Shirley Odero
l9E. Thuo Githua
199. Maryanne Maina
200. Steven Githu
201. Wacera
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202. Vincent Kiema
Kyalo

203. Cleire Warjiku
Muriuki

204. Joy Dima
205. Viona Wanjiku

Muchene
206. Wahito Wahome
207. Caleb Omolo
208. Jentrix

Wrnyema
209. Kevin Macharia
210. Jeffery Muciri
2l l. Mwarari Wa

King'ori
212. Andrew Indeche
213. Melavin

Muthamaki
214. Wilson Aura
215. Fred Munyua
216. Valerie Omwony
217. Kenetb Maina
2lE. Kendi
219. Nadya Issa

220. Ted Ndege

221. Viviene Mwangi
222. Nkirote Mwenda
223. Sean Mukiza
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224. James Makau
225. Mwana Magendo
226. Ciryan Achola
227. Yvonne Natasha

228. Belinda Odera
229. Duncan Kanyua
230. Brian Owino
231. Noel Kitemu
232. Clare Waagoi
233. Evans Munene
234. Margaret Kamau
235. Meina Wanjiru
236. Naomi Mbataru
237. Chris Otieno
238. Dennis Kinuthia
239. Simon Wachi
240. Cynthiah Robi
241. Victor Murunga
242. Millicent

Nyuguto
243. Wafula Richard
244. Sheila Mwathi
245. Alexander Kiio
2,16. Stacy Lorrain
247. Gabriel Mburu
248, Annette Kiiru
249. Muigai Karenja
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250.Valentine Robai
Inziani

251. Leornard
Obonyo

252.7-echariah
Nioroge

253. John Mwangi
254. Caleb Omolo
255. Wahito Wahome
255. Viona Muchene
257.Bella Cheptoo

Kimutai
258. Sopbia Rimando
259.Brian Njau

Chiire
260. Nashipae Kabiru
261. Aggrey Omboki
262. Asterir Hassan

263. Immaculate
Musembi

264. Kiprotich Eldon
265. Lynn Merie
266. Momanyi Benson

267. Maneta Masinde
26E. Isaac Kiptoo
269. Etvis Kemala
270. Rose Mumbi
271. Geoffrey Kimani
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272. Kibiwot Kevin
Kibct

273. Naadya Issa

274. Pa.al Kelinuel
275. Nepurko Keiwua
276, Marcus Douglas

277. Momaryi
Douglas

27t. Moryn Mumbi
279. Bernard Mugo
2E0. Sophy Njaramba
2El. Sulleiman Adbul
282. Rosc Gathigia
283. L€eh Wanjiku
284. Grace Kiragu
285. Patrick Nderitu
2E6. Steven Junior
287. Merianne

Muriuki
2EE. Lervis Majau
2E9. Mirian

Chepchirchir
290. Ochilo Georgc

Ber
291. Mery Wanjiru

mwangi
292. Christabel

Aryona
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293. Simon Kiragu
Njuguna

294. Emily Masarauja
295. Jackson Gatimu
296. Brevin Mwangi
297. Shellom Wanjiru
29E. Linet Kemunto
299. Esther Ewsa
300. Chris Waweru
301. Faith Nderitu
302. Daniel Muchai
303. Charity Wambui
304. Calvin Osir
305. StotrehaE Kiptoo
306. Evan Gichara

Njenga
307. Jordan Ngugi
30E. Joseph Mutui
309. Ciru Waweru
310. Msrtin Mburu
3l l. Jacueline Ogolo
312. Gerdd Mwangi
313. Melody Njuki
314. Justus Mutisya
315. Kristie Nabalayo

Wattimah
316. Murage Gichuki
317. Brendr Mumbi
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3lE. Brian Kibere
3l9.Lavine Ojode

Ateng
320. Lewis Sawe

321. Esther Wanjiru
322. Hiribae

Wanyoike
323. Millan Kipkoech

Kiptum
324. June Wanjiru
325. Shirley Nyausi
326. Jeffrey Ngugi
327. Lewis Majau
328. Duncan

Macharia
329. Christine Irungu
330, Humphrey

Obaldo
331. Sharon Thuita
332. Jackson Charo
333. Alele Lewis
334. Joyce Nduta
335. Barnett Derrick
336. Abner Khuzrvayo
337. Kikoude

Mwamburi
33E. Maurice Agircb
339. Frenk Mutia
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340. Ronald
341. John Brian Otolo
342. Job Ayub
343. Rita N.
344. Mathenge

Muchiri
345. Petriek Muchiri
346. Shemilla Yusuf
347. Chelsea Vanessa

348. Lynette Kieti
349. Gathoni Mwai
350. Elijah Mutua
351. Krista Joy
352. Mary Wanjiru
353. Tiffany Kawira
354. Anthony

Mlvithaga
355. Esther Bosibo
356. Sem Josephat
357. Kibara Mutethya
35E. Njeri Kinyua
359. Lewis Ngahu
360. Jackline Bita
361. Gachara Thomi
362. Njeri Muchogu
363. Arya Jeipea

Karijo
364. Steve Maina
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365. Angela Oluoch
366. Fatmah Eussein
367. Anthony Ndungu

Nganga

368. Daisy Ouko
369. W. Kuria
370. Leornard Sigeih

371. Niai Maina
372. Treovor Sewaya

Ndwiga
373, Wiltah
374. Angela Kaigutha
375. Muthoni Kirimi

Mwengi
376. Joennie Sanaiyau

377. Ananda Anjeyo
378. Anne Linnytte
379. Jamal Salat
380. Nowel Chege

3El. Pius Munene

Mugambi
3E2. Dennis Muthoni
3E3. Monicah

Nyambura
Nioroge

384. Peter Gikundi
385. Ian Mulei
3E6. Samuel Mwangi
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3E7. Christine Njau
38E. Wambui Githiri
389. Susan Njoki
3H). Sheldon

Odhiambo
391. Ivy Karimi\
392. Peter Kariuki
393. Victor Ongeto
394. Wairimu

Muriuki
395. Philip Masibo
396. Adrian
397. Kelvin Waweru
398. Jemes Mukabana
399. Charity Wecera
400, Murage Gichuki
40l.Ziama Chelimo
402. Christabel

Anyona
403. Immaculate

Musembi
404, Nashipaye

Kabiru
405. Abarijah P'mine
406, Valarie Apiyo
407. Fred Munyua
408. Wilson Aura
409. Collirs Otieno
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410. Julian Nyambura
4l l. Carolyne

Wanjiru
412. Marcus Gitau
413. Fred Kibichi
414. Winnie Mwikeli
415. Mercy Wanjira
416. Giruri Mwai
417. Samuel Orva
4lt. Erick Merare
419. Norah Maingi
420. Joseph Muteti
421. Charbel Mune

Murithi
422. Stephanie Ojee
423. Shuaib Jaber
424. Lewis Rateko
425. Joy Dima
426. Dennis Mukubwa
427 . Lorta Wanjiru
428. Dan Oloo Otieno
429. Joan Machanja
430. Jackson Charo
431. David Sifuma
432. Apolo Mileto
433. Gideon Nzoka
434, George Nthenge

435. Dennis Ruriga
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436. Marshal Ace

437. Humpbrey
Wambuhu

43t. Cyrus Wenyoike
439. Sandra

Mwendwe
440. Thairu Muiruri
441. I lConcerned

Citizens
442. Jentrix

Wlnyamr
443. Maureen

Mwaghoti
4d4. Delbert

Mookamba
445. Chrchil Oluoch
446. Diena Wandia
447. Peris Kailemia
4t18. Pius Karungi
4,19. Abdishakur

Mohammed
450. Sam Ojuang
451. Mike Kalyia
452. Millan Kipkoech

Kiptum
453. Wanjiru June
454. Shirley Nyausi
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455. Briton Agevi
Olembo

456. Dominic Musili
457. Mandere Crispo
458. Kawira Nerisa
459. Charles

Kinyenjui
Njonde

460. Triumph
Mwangale

461. Cathy
Imani(Concerned
citiz*n)

462. Everlyne
Ochieng

463. Carolyne
Grthuru

454. Delinah Mijide
465. Kinuthia

Karanja

Entire Bill l. Bunge la Mayut
2. Paula Mumbs

(Concerned

Citizen)
3. Eric Mahesi
4. Robert Angira

Rapuro

The limitation of the right to peaceful

assembly and demonstration as per

Clause 6 and the application to hold

assembly or demonstration as per Clause

7 wishes to defeat the whole purpose of
Right to Assembly, Demonstration,

Protest, Petition as the same is meant to

Rejection or withdrawal of the Bill
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5. Wallace Mwangi
6. Mwihaki

Muriranja
7. Gabriel Gicheha
t. Nickson Musau
9. Mercy Kinyua
10. Gichohi
I l. Pamela Muriuki
12. Maina J.

13. Clinton Waga
t4. John Mumo
15. John Ndungu
16. Peris Gichihi
17. Ismael Mumba
lE. Gloria Gitonga
19. Moreen Nkonge
20. Mirhael Ahere
21. Kimani Waiyego
22. Brenda Mwangi
23. Nani Njoroge
24. Naserian

Millicent
25. Antony Mukundi

Kariuki
26. Gachara Thomi
27. Gatwiri Bundi
28. Monica Oraro

0chieng

be noliceable, recognized, show

displeasure openly in public conceming

matters touching on the wellbeing of
citizens and their country.

Il is vague and purports to give Police

Officers (State Authority) wide

discretion to deny/cancel/arrest persons

exercising such a constitutional right.

The State does not grant the Right but it
is inherent in all individuals, defeating

the whole purpose of police oflicers
during Prolests which is to provide

sccurity to [)cmonstrators and maintain

Order from opposing groups.

2. The conditions lbr conduct of assembly or
demonslration and liability for damage as per

Clause 8 and l2 respectively intend to
suffocate, deter and discourage legitimate

Kenyan Citizens from exercising this Right

fully without State Sanctions. Owing to the

Fluid Nature of Protcsts one person cannot

monitor everyonc and everyhing going on in

a Protest. The same is Unconstitutional as it
imposes a prohibhive financial penalty that

makes the Right useless lbr those wishing to
cxercise it.
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29. Hadija
Mwadzaya

30. Billy Omondi
31. Muhia Leon
32. Patrick Ngatia
33. John Njoroge
34. Christine

Wamuyu
35. Bervon Wendo
35. Mwihaki

Muriranja
37. Nickson Musau
3E. Bernard Hinga
39. EmilY r andaka
40. Kimani Walyego
41. Githinji Mbugua
42. Peris Gichoki
43. Charles Gatonye

l. Njoroge wa
Kamuiru

2. Emanuel

"Manu"
3. Caleb Adrian
4. Joy Wanjiku
5. Kelvin Mutwiri
6. Peter Muna
7. Wilson Nyenze

3. -fhe prohibitions during an assembly or
dcmonslration as per Clause I I of the Bill
interlere with the Constitutional Right of
Freedom of Expression and Privacy thar is

interdependent and intenelaled to the Right

to Assembly, Demonstralion, Picketing and

Petition. Thus the same is Unconstitutional

as it would expose Demonstrators to Opcn

State and non-State persccution.

4. The Bilt lacks a case-by-case

cvaluation/assessment that would.iustify the

application of the restrictions, the limitation
of Rights granted by Article 37 of the

Constitution is not proportionate to the

legitimate aims sought. reasonable, and

justifiable in an open democratic society

based on hurnan dignity. equality and

frecdom.

Rejccts the Bill in its entirety Gencral rejection
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t. David Njoro
9. Allan Ndirangu
10. David Wamwere
11. Jackson Opiyo
12. George Ndegwa

13. Brian Baraze
Mitiny

14. Antony Kariuki
15. Nicolette Korra
16, Gideon Kiptoo
17. Kibe Eddy

Kimaru Thagana Rejection ofthe entire Bill The limitation ofthe right under clause 6

is in contravention of Anicle 37 of the

Conslitution
The requircment for provision of
addressed by convenors poses a thrcat to
privacy as well as the risk of bcing
targeted

Refusal for a notice to hold an assembly

due to a different group holding

demonstrations in the same place and

time may lead to bias against anti-
govemment protestors

Clausel l(a) is vague and opens room for
interpretation and harassment as it does
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INDEPENDENT
POLICING
OVERSIGIIT
AUTHORTTY (rPOA)

The amendment ofthe Public Order Act to
align with Constitutional provisions and

intemational Human rights treaties ratified
by Kenya and [ntemational bcst practices

on public order management.

Page 27 ol 723

not givc a threshold lor what qualifies as

"incitement of hatred"
liability for damage of property to the

organizer creates an atmosphere of fear

Definitions in clause 2 of the bill are

vague and overbroad and offend the

doctrine of overbreadth.

There are many definitions left out

including public order. picketing and

presentation of petilions. IPOA and

public order

Section 3(b) provides for a blanket

opportunity for the right to assemble to be

infringed upon for lack of
appropriateness

Use of public order as a justification to

deny rights to demonstrators must be

defined in consistency with Article 37

Clause 3(b) and (c) and 6 offend Articles
l9( l) and (2). and 37 ofthe Constitution,

Article 20 of UDIIR and Article 2l of
ICCPR and Article I I of the ACHRPR

The requirement for application to hold

an assembly does not take into account

spontaneous assemblies thus making

spontaneous demonstrations illegal
Limitation of rights under clause 7 is

inconsistent whh Article 24( I ) of the



Constitution as it completely takes away

the right under Article 37

Clause 7 gives huge discretion to the

regulating officer on the enjoyment ofthe
right.
Clause 8 on cleaning up costs is a

prohibitive financial condition for
demonstrationsand offends intemational

best practices

Clause 9 of the BiU limits the right under

Article 37

Clause I I is broadly drafted and may be

interpreted to completely bar all signage

and chants during demonstrations ;

Clause I l(c) is disproportionate as there

could be a myriad of reasons for face

coverings during protests such as

religion. health, expression and privacy

Clause 12 imposes unfairly urges
demonstration organisers and imposes

conditions that are fundamentally

incompatible with the way public

protests happen

Clause I3 grants extensive powers to the

police that could if implemented restrict

the right under Article 37
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Selma Khamala

Nelly Maina

Reject the Bill in its entirety

Clause 14 grants the Cabinet Secrctary

broad powcrs to make regulations which

could lead to broad executive control

The Bill repeals section 5 and 6 of the

Public Order Act but fails to give

obligations of the police during an

assembly

The Bill thrcatens to severely undermine

the constitutionally protected rights of
Kenyans to assemble and demonstrate

By placing the responsibility of cleaning

up on protestors, the Bill ignores that

police also participate in conduct that

would require cleaning up

l. Delimit the scope of police powers I l.
to avoid misuse or overreach as has

been seen prevalent in the past.

2. Allow for spontaneous assemblies

in urgent situations without the

strict notification requirements in a

bid to respect Article 37 CoK 2010.

3. Reduce the burden on organizers

by limiting their liability for actions

they did not foresee or endorse in a

bid to respect Article 37 CoK
2010..

Overly Broad Discretion to Police: The

Bill grants the police significant authority

to impose conditions or even prohibit
assemblies and demonstrations.

Notilication Period: The requirement

for organizers to give notice to the police

at least three days but no more than

fourteen days before the assembly might

hinder spontaneous assemblies, which

are often a critical response to urgent

evenls.

Prohibitions and Criminal Liability:
Some of the prohibited actions, such as

2

3
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4. Ensure that restrictions are

proporlionate lo the need to
maintain public safety, without
undermining the constitutional

right to peaceful assembly.

wearing clothing that resembles security

fiorce uniforms or inciting hatred through

banners or speeches, might be too vague-

They may be subjectively interpreted and

infringe on free speech

4, Lack of Protection for Peaceful but
lnconvenient Protests

5. Potential to Violate Constitutional
Rights

Dennis Muturi l. Revise the Bill to clearly define
terms:

2. Streamline notice channels and

establish effective dispute

resolution mechanisms

3. Prioritize explicit guidclines for de-

escalation protocols

4. Remove criminal sanctions and in
corporate dialogue during
assemblies

5. Ensure sanclions are proportionate

6. Redraft the Bill through broad and

inclusive process.

Violation of Constitutional rights
particularly Article 37

Punitive and retrogressive nature
Failure to address contemporary
challenges such as an unclear

notification regime. lack of essential

definitions for public order

Absence of civilian oversighl during

assemblies

Disproportionate restrictions such as

cleaning fees and conditional assemblies

Lack of inclusive consultatioo with thc

civil society

Failure to align with internatioDal besl
practices

I

2.

3.

I

4

5

6

7
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Kiboi George Kimirei Amend the Bill to ensure that

restrictions on assemblies are

narrowly tailored and

proportionate to a legitimate
govemment objective.

The Bill should be amended to

establish clear limits on the use of
force by thc police and to ensure

that an) use ol' Ibrce is

proponionate and necessary.

The Bill should be amended to
include specific provisions

prohibiting the harassment,

inlimidation. or violence of
individuals or groups exercising
their right to assemble.

The Bill should be amended to
bring it into line with international
human rights.

Conduct public awareness

campaigns to inform citizens about

their rights to assemble and

demonstrate. and the potential

implications of the Bill.

l. The Bill imposes overly restrictive
conditions on the notificalion and
conduct of assemblies.

2. The Bill grants excessive powers to the
police, which could be abused and used

to suppress dissent.

3. The Bill does not provide adequate

protections for peaceful assembly.

4. The Bill is inconsistent with
international standards

2

1

4

5

Matt Muirury Reject Bill in its entirety A protest is usually the last resort to any

worker/citizen to voice out and bring to
anention whal is harmful to them.
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The use of the term "maintenance of
Public Order" is vague and prone to

abuse

The enactment will lead to use of public

funds due to imprisonment for illegal
protest

The provisions on regulating olTicers are

unclear

The Bill presumes that protesters are

violent and irrational

Ian Gichoya Macharia

Hannah Wamuyu

Reject Bill in its entirety

Amend the Public Order act instead of
replacing it.

- Contravention of Article 37 of the
Constitution- The Bill introduces

restrictions that could be used to limit the

right to assemble and transforms the right
into a privilege

- Ambiguity in [mplementation- the Bill
lacks clarity in detining what constitutes
peaceful demonstration and picketing

- Potentiel for Misuse by Law
f, nforcement Authorities

- Violation of lnternational Human
Rights Standards whicb Kenya is

signatory to
- Chilling Effect on Public Participation

and Civic Engagement

Thc Bill is a clawback on the rights

entrenched under article 37
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Kenya ICT Action
Network (KICTAIiet)
and Access Now

Reject the entirc Billand amend the

Public Order Act and the Penal

Code ro decriminalise participation

in peaceful assemblies even where

procedural requirements have not

been met.

lntroduce administrative m"asrrer'
rather lhan criminal penaltics

Clearly definc whal conslitutes

threat to public order or safety

Restrict police powers to disperse

or prohibit asscmblies only in the

case of imminent danger

introduce mandatory guidelines for ,

de-escalation and proportional use

of force

Provide clear channels for
participants to channel restrictions

of penalties imposed on assemblies

I

'fhe UN Human Rights Committee, in its

General Comment No. 37, emphasises

that restriclions on assemblies musl be

clearly defi ned. necessary, proportionate

and subject to judicial review.

Arbitrary restrictions undennine the core

of the right to peaceful assembly.

Participants in a peaceful assembly

should not face criminal sanctions unless

their conduct poses a genuine threat to
public safety or order. Parliamcnt should

adopt non-punitive, facilitative

approaches rather than supprcssion of
assemblies

Eliminate the discretionary

authority of the police to

unilaterally reject a protest

Abolish the Imposition of
Conditions on protesls

That all participants will
collectively be held responsible lor
property damaged during protests.

could lead to the denial of the right to

protest under Article 37 of the

Constitution of Kenya

this power risks infringing on the right to

{iee expression and peaceful assembly is

Mizani 254
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applied excessively or without

justification.

The Bill does not clearly slale the nature

and extent of conditions authorities can

impose

the law should ensure that only those

directly responsible for such violent acts

are held responsible

Overly broad restrictions could infringe
on the freedom ofspeech protected under

Article 33 ofthe Constitution ofKenya.
It places a heavy reliance on organizers.

The responsibility for maintaining public

order should rest with the state.

That the restrictions on placards,

banners and chants should be lifted
That the appointment of marshals

should be reconsidered.

David Olusi Rejects the Bill in its entirety Violation of Constitutional rights

Imposing stringent rules and penalties on

public demonstration will likely create a

chilling effect of free speech

Disproportionate impact on marginalized

communities for whom peaceful protests

are the only means for marginalized

communities.

Contrary to intemational obligations

including the ICCPR which Kcnya is a

signatory to
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Kericho Civil Society

Network and Tunaweza
Members

That the Bill clarifo that notification, not

permission need be suflicient in line with
intemational standards

Article 37 of the Constitution of Kenya

guarantees the right to peacefully

assemble, demonstrate, picket and

present petitions to public authorities

The Bill places significant responsibility

on organizers. The role ofenforcement in
maintaining order during assemblies

should also be emphasized

Blanket restriction on locations,

especially around areas of significant
public interest. could limit the impact of
demonstrations.

An individual should be held accountable

for their actions during demonstrations.

without overburdening organizers.

The Bill should offer more flexible
guidelines considering both public interest

and security concems

2. Interpretation

( I ) ln this Act
unless lhe context

otherwise

interpretation

requires-

(2) "appropriate

police office"
means a police

o{fice or police

station located in

Law Society of Kenya Amend definition of "Assembly: lssemDly
means lhe intenliondl gathering of nore ,

than 15 people in o puhlicly acces.rible 
,

place lor a common expressive pwpose
arul includes planned and organised

a-ssemblies unplunned and sponlancous

assemhlies and stalic moving assemblies

Defining the number of participants needed to

constitute an assembly or demonstration reduces

ambiguity, ensures consistent application and

enforcement of the law and provides clfective
management ofdiflbrent sizes of gatherings.
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the Sub County in
which the

arsembly is to

beheld;

"assernbly''means

ttre intentional

g*hering of
number of people

in a publicly
accessible place

for expressive

purpose and

includes planned

and organised

assemblies,

unplanned and

sponBneous

assembly and

static and moving

assemblies;

"assembly notice"
mc€fls nctice of
intention to hold a

public assernbly,

demoostratiort
picketing and
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prcsentation of
petitions to public

authorities;

"Cabina
Secrcury" means

the Crbin€t

Secretary for the

time being

rcsponsible for
matters relating to
intemal

administration;

"corvenefl means

(a) any pcrsotr

who, of his own

accorrdcalls a

public gatlrcring

and (b) in relation
to any

organisation or
branch of any

organisation, any
person appointed

by such

organimtion or
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branch call a

public gathering.

"demonstratioa"
meafis an act of a
persoq or a group

of persons

associated under

common

objectives
parading alongot
displaying their
will or vigorous

dctermination in
public places

available for the

free movemont of
the general public,

such as roads and

parkq with the

aim o f excrting
influence on the

opinions ofa large

number o f
unspecified person

or overwhelmiag
thern
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"marshal" means a

person appointed

by the convener

organiser of a

public assembly or
demonstration to
control the

participants in the

assembly or
demonstral ion and

to take steps to
ensure that the
assembly proceeds

peacefully.

"organisation"
means any
assoc iation, group

or body of
persons, whether

or not such

organisation,
grouporbodyhas
been incorporated,

established or
registered i n

accordance with
any law,
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"organiser" in
relation o a public

assembly,

demonshation,
picketing and

presentation of
petitions t o public

authorities for
which a notice has

been given, means

the person

specified in the

notice as the

person responsible

for organising and

oonducting the
public assernbly,

demonstration,
picketing and

presentation of
petitions to public

authorities.

"peaceful"
includes conduct

thit may annoy or
give offence to
individuals or
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groups oppo|sed to
the idi:as o rclaims
that the asscmbly

is soeking to
promolc and

includes conduct

that temporarily
hinder*, irnpcdes

obstsucts the

activities of third
psrtles and

temporarity
blocking raffic;

"public gathering"

means any

assernbly,

concounic or
procossion of
more than 100

pcrsons m or on

any public roads

definod the

RoadsAct or any

other public place

or 'premises

wholly or partly

ope to thc air- (a)
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at which the

principles, policy,
actions or failure

to act of any
government,

political party or
political
organisation,
whether or not that

party or
organisation is

registered in tetms

of any applicable

law in Keny4 are

discusscd,

attacked,

criticised,
promoted or
propagate{ or (b)

held to furm
prEssue groups, to
hand petitions to

any person! or to
mobilise or
demonsfrate

support for or
opposition to the

views, principles,
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of a gathering.

"place of
assembly" m

relation to a public

assembly,

demoastration,
picketing and

presentation of
petitions t o public

authorities that is a

procession,

includes a place at

or through which

it is ptoposed the
public assernbly,

demonstration,
pickering and

presentation of
petitions t o public

authorities will
stop or pass,

"public assembly''

means an

assembly held m a
public place,

whether or not the

assembly is at a

particular place or
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moving, "public
place" includes-
(a) a road, (b) a

place open to or
used by the public

as ofright

(c) a place for the

time being open to

or used by the
public whether or
noF (i) the place is

ordinarily open to
or used by the

public, (ii) by the

express or implied
consent of the

owner or occupier

, or (d) on payment

of money, and

"regulating

ofticer" means the

officer-m-charge

of the police

station m the area

in which a

proposed

assembly o r
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demonstration is

proposed to be

held, or m the case

of a public

processiorq the

police oflicer-in-
charge of the

police station in

the area m which

the procession is

proposed t o san
and to end

Demonslralion meon.s an act by one or
more persons but not more than I5 persons

associaled untler common objeclives
parading along or displaying their will or
vigorous delerminetion in public places

available for free movement of the general

public such as roads and pmks with tlrc
aim ofexerting inJluence on the opinions of
a large number of unspecifed persons or
overwhelming them.

Alignment with intemational standards, many

countries have a threshold for what constitutes an

assembly or demonstration.

Kenya National Human
Rights Commission
(KNCIIR)

Amend the definitions to recognise online

assemblies and petitions.
The Bill only protects assemblies in
physical places.
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With the evolution of the digital space,

more and more assemblies and petitions

are being carried out online.

Remote participation in assemblies

should be protected in line with regional

and global practiceJCuidelines

Add a proviso to the definition of
"peaceful" that states that the lact

that an assembly may "annoy or
offend individuals or groups"

should not be grounds for
restricting iL as long as the conduct
remains non- violent-

lsolated acts of violence do not

render an assembly as a whole non-
peacefu l.

ln line with the Guidelines on Freedom of
Association and Assembly of the African
Commission on Human and Peoples'

Rights (African Commission).

In tandem with the Joint declaration on

protecting the right to freedom of
peaceful assembly in times of
emergencies that inter alia provides: "The
peacefulness of an assembly musl be

presumed; isolated violent acls do not

render an assembly as a whole

unpeaceful or unlawful".

Insen the definition "Sponlaneous There is no broader definition of what

Assemblies or demonstrationt" means the

gathering of a numher of people in a
puhlicly accessible place lor o comn on
expressive purpose v'ithout prior planning
or organization as a re.\ponse lo immediate

issues or events.

spontaneous assemblies are

Kenya Conference of
Catholic Bishops
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Kiambiu Justice and

Information Network
(KIJII9

Add 'or her' immediately after the

pronoun'his';
Replace the word organizing with a
different word;

Replace 'Roads Acr' with 'Public

Roads and Roads Access Act';
Adopt the definition under Section

2(a) ofthe Public Roads and Roads

Access Act;
Deletion of Sub clause (d)

An additional clause (e) to include
'Any public authority'

For gender equality and neutrality

Use the word organizing to define

organizer

Roads Act is a non-existent Act
There is an existing definition of Public

Roads.

It was a typing error

The provisions are silent on carrying out
protests. picketinB. demonstrations or
presenting petitions to public authorities.

Also for consistency with the

Constitution ofKenya.

Align the definition of public gatherings

with that of the Public Order Act which
defines a "public gathering" 10 mean a
public meeting, a public procession, and

any other meeting, galhering or concourse

often or more persons in any public place;

The variance between legal definitions of the

same words is bound to cause confusion in
application

Police Reforms Working
Group Kenya

In the definition of assembly, add

to rcad 'lntentional gathering of
more than 100 number ofpeople in

a publicly accessible place for
common expressive purpose'

The clear designation of people will curb

retaliatory attacks on targeted persons

and arbitrary anests.
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Add thc dcfinition of free spcech,

demonstration. gathering. prolests.

procession- assembly.

Free speech means "the right of a

person to articulate opinions and

ideas without interfcrence or 
i

retaliation from the Govemment."

Demonstration to mean "an act of a

person group...assembly oll
persons organizcd to engage in free

speech or activity. e.g

protest... inlended to attract l

attentior/prec ipitale change"

Gathering to mean "any assembly.

concourse or prcrcession of more

than I5 persons in or on any public

road as defined in the Road Traffic
Ac1. or anv other public place or
premises wholly or partly open to"
Redefine peaceful to include all

actions that do not lead to physical

harm and destruction ofproperty.
Dclete the definition of police and

altematively replace it with "police
means anyone assigned by the

inspector general to undertake

public order management dutics.

lnrernationally, the guiding definition of
assembly rel'ers to an act of intentionally
gathering, in private or in public, for an

expressive purpose and for extended

duration. The right to assembly may be

exercised in a number of way including

by demonstrating. protesting, meetings,

processions, rallies, sit- ins, and funerals,

through use of online platforms, or any

other way people choose.

The provided definition is too broad. lt
allows room for dispersing peaceful

assemblies e.g. most processions slow or
block tra{Iic while maintaining peace.

Assigning the responsibility of managing

public order to a subordinate of the

National Police Service enables many

ofTicers to circumvent standard reporting

mechanisms, investigations and

prosecution in cases of property

damagesifatalities.

The provided definition is too broad.

giving the Kenya Police the discretion to

link any unrelated event occurring before

or aff.er an assembly directly to the

assembly.
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Delete the word 'indirectly' in the

definition of riot damage and

altematively replace it with "any

loss suffered as a result ofan injury
to or death of any person, or any

damage destruction of any
property, caused directly and

during, the holding ofa gathering"

Add 'with the status of a subcounty

commandant' in the definition of a
regulating oflicer.

Assemblies, such as processions, often

traverse multiple sub- counties,

necessitating a higher ranking regulatory

officer to oversee and ensure seamless

transitions across these jurisdictions-

Nabwire
Advoeates

Article
Africa

Obare

19 Eastern

In the definition ofPolice, add "any ollcer
instructed by the Inspector general to
manage public ordei'

In the definition of demonstration,

delete'vigorous determination'

and consider replacing it with
"opinion" OR rephrase it and state
"or displaying their will or free

speech in public places...."

In the definition of Marshals, delete

the words 'control the

participants.....take steps to ensure

that the assembly proceeds

peacetllly'

Kenya' s history during public order

management shows that otier
departments within the Ministry of
lntcrior. like Kenya Prison Service. can

be called in to help manage public order.

The aspect of vigorous determination is

relative based on the person making the

decision.

Free speech means "the right of a person

to articulate opinions and ideas without
interference or retaliation from the

Covernment."

The marshal role should not overtake the

roles olthe police in protests.
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In the definition of peaceful, delete
'annoy or give offencc to

individuals or groups opposed to

the ideas or claims that the I

I

assembly is seeking to promote'

In the definition of peaceful, add a 
I

proviso to the definition that stales

that an assembly may "annoy or

offend individuals or groups"

should not be grounds fbr

restricting iL as long as the general

conduct of protestors remains non-

violent.

Additionally, isolated acts of
violence do not render an assembly

as a whole non-peaceful.

To delete the specific numbergiven

in the deflnition of public
gathering.

Delete the word 'lndirectly,

immediatel;- before or afier' in the

interpretation of riot damage.

Add in the definition of a

regulating ofTicer 'to be the sub

counly commander where the

demonstrations or process will take

place'

This creatcs a subjcctive bias based on

individual emotions and not based on a
law or statute.

To line with the guidelines on Freedom

of association and assembly of the

African Commision on Human and

Peoples' Rights(African Commission)

The Joint declaration on protecting the

right to lrecdom of peaceful assembly in

times of cmergencies proves that the

peacefulness of an assembly must be

presumcd, isolated violent acts do note

render as assembly as a whole unpeaceful

or unlawful

The numbers are not relevant to the right

being advocated for. A demonstration

can be done by one person if they can

communicate their concems.

The use can be misused by other actors

and the prolestors will be blamed.

The role should move from individual
police stations to the county or sub

county police oflicers.
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WeCare Community-
Based Organization

The definition of demonstration should be

refined to ensure alignment with
constitutional guarantees and legal

regulations

The revised delinition acknowledges the

peacefirl and unarmed nature of
demonstrations.

It incorporates with the need to adhere to

legal requirements such as permits and

notifications
lt should maintain the emphasis on public

display and influence.

The definition should aim to balance the

freedom to demonstrate with the need to

maintain public order.

National Police Service

Commission
Amend the definition
'peaceful'

Amend the definition
public gathering by

100 persons with
persons.

Amend lhe definition
police

of the term Current provision is too broad and may

be misinterpreted to include lcgal

activities such as rcligious gatherings

Limiting a public gathering to 100

persons creates a loophole on the number

of persons that are subject to lhe
provisions of the statute

Accord the definition with provisions of
Article 243 of the Constitution and

Section 2 of the National Police Service

Act

of the term r

')
substituting

or more

of the lerm

National Police Service l. Amend Clause 2 to include the 
,

definition of excluded meetings

2. Delete the word police and replace

it with police ollicer

To provide for the definition ofexcluded
meetings

To adopt the definition of the National

Police Service Act
To provide for the definition of the CS
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3. Define Cabinet Secretary to mean
'the CS for the rime being

responsible for national security'

4. Define the term offensive weapon

5. Delete the number '100'

immediately before the word 'more

than' and replace it with ' l0'
6. lnsert and define the word

'restricted ar€a'

To provide for the definition ofoffensive
weapon

To retain the current definition of public

gathering to mean a gathering of more

than l0 persons.

To provide for the definition ofrestricted

areas.

3. Objects and

Purposes of the
Act.

The object and

purpose of thisAct
is to-

(a) recognise the

right of peaceful

assembly and

demonstration.

(b) ensure, so far

as it is appropriate

to do so, that
person may

exercise the right
to participate in

Delete clause 3(d)Police Reforms Working
Group- Kenya

The current legal framework on the

freedom to protest does not mandate any

payments in the form of fees, charges, or

other amounts.
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may be exercised

without paymenl

of a fee, charge or
other amount for a

license,permit or
other

authorisation.

Article
Africa

l9 Eastern

Transparency
International

Delete Clause 4 'Ihe relation between the limitation and

its purpose has not bcen established, as

required under article 24(l) (e) of the

Constitution.

The provision is an attempt to negate the

constitutionally guaranteed right under

article 37; with no clear purpose.

Police Reforms Working
Group- Kenya

4. Application

'Ihis Act shall

apply to all
members of the

public, and shall

take into account

the right of
members of the

public to.

(a) enjoy the

natural

environment, and

Define the terms public order and public

safety under sub clause (c)

Delete clause 4(a) and (b)

1'he two phrases have the potential to be

abused by law enforcemenl.

Public Order Management should be for

both the public and officers as well.

(b) carry
business

on

I

Poqe 57 ol 723



Police Reforms Working
Group- Kenya

5.Common law of
trespass,

This Act shall not

affecl the common

law of Common

Law of trespass,

including the right
to request a

trespasser to

vacate the land or
the right to remove

the trespasser

from the land

6. Limitation of
thc Right to
peacefu I

Assembly and

Demonstration

ARTICLE 19 Eastern
Africa

Delete Clause Eisting measures, such as the

requirement for notices and the presence

ofmarshals already provide safeguards to

manage all forms of assemblies

effectively.
The guidelines are sufficient and

therefore no need for additional trespass

regulations.

Delete clause The law of trespass can aflect persons

who had legal access but are now deemed

as trespassers because ofthe protests. The
phrase is unnecessary

Law Smiety of Kenya Deletion ofsub clause 6(2) Waters down Constitutional protections

for the limitation of the right to freedom

of assembly by banning the right to

assemble and demonstrate where the

assembly may affect public safery, public

order or the protection ol rights and

freedoms of other persons.

The proposal is inconsistent with the

Constitutional Standard for the limitation
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of fundamental rights and lreedoms

under Article 24 ofthe Constitution

Kenva National Human
Rights Commission
(KTiCHR)

Strengthen the provisions of clause

6(2) by adding provisions to clearly

delineate the interpretation and use

of limitations on grounds of public

safety. public order and the

protection of the rights and

fundamental freedoms of other

persons.

Include a provision that provides

guidelines on these threc

limitations.
Alternatively, add a clear proviso

that expressly slipulales that in
interpreting and application of I

these limitations, the regulating
authority shall lavour the '

enjoymenl o[ the lreedom of
assembly to the greatesf exEnt
possible. 

l

The limitations on grounds of public

safety. public order and the protection of
the rights and fundamental freedoms of
other persons arc juslifiable reasons to

limit rights and they align with regional

and intemational standards.

Nonetheless. the limitations as put

thereof are overly broad and subject to

abuse. Organizers and partic ipants

intending to hold a peaceful assembly or

demonstration may still be limiled under

the guise of public law and order

grounds.

I

Katiba Institute Delete Clause 6(2) ; or
An amendment listing procedural

requirements in exercising the right
in the listed situations but not

wholly denying the exercise of the

right and

The use of the words "may not be

exercised. suggesting that the right to

demonstrate cannot be enjoyed in those
(hree circumstances violates afiicle 24

(2)(c)- see Peter Solomon Gichira v
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I

An amendment removing the
vague terms but listing down easily

understood situations or
descriptions of those situations.

Independent Electoral and Boundaries

Conrmission & anorher [2017] eKLR

Transparency
International

The relation berween the limitation and

its purpose has not been established, as

required under article 24(l) (e) of the

Constitution.

Peaceful assemblies have a fundamental

expressive element which is protected

under Article 33. In relation to article 36.

the aclivities of associations, including

the organization of protests, are also

protected.

Delete Clause 6(2)

Police Reforms Working
Group- Kenya

Delete Clause The bill should include a single, general

limitation clause as in Article 24 of the

Constitution of Kenya" 20 10.

A simple limitation clause, will allow the

nuances of a specific assembly and the

scope of rights to be worked out by the

courts where need be.

Kenyan Civil Society Delete clause

ARTICLE 19 Eastern

Africa

Provides implementing officials with
wide discretionary powers that are not

adequately addressed.

The provision suffers from the

overbreadth Doctrine.

Define public order and public safery T

under clause 6(2) I

Public order and public safety are terms
open to abuse
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t Kiambui Justice and
Information Network
(KIJII9

Kenya Civil Society

Organisations

L
I

Application to Salme Khamala

I

I

I

I

l

Ii
I

I

hold assembly or
demonstration

(l) A person

shall not hold an

assembly or
dcmonstration

except in

accordance with

Poge 67 of 723

Delete Clause 6(l) and (2 It provides implementing oflicials with wide

discretionary powers that are not adequately

addressed. It breaches the doctrine of

overbreadth.

letion of section 7(3) (b) and (d) to 'fhis is an unreasonable demand on the marshall

Strengthen the provisions of clause

6(2) by adding an additional sub

clause(c.; to read 'or any other

limitation as contemplated under

Article 24 of the Constirution of
Kenya

An addition of sub clause (d) to
Clause 6(2 to) read 'or during a ,

state of emergency'

To widcn the scope of grounds for

limiting a right and for conformity with

the Constiturion.

A right may be limited during a state of

emergency as contemplated by the

Constitution.

who are not in the business of maintaining law

and order, and which is a responsibility of the

police under section 24 of the National Police

Service Act

remove the requirement for the Notice of
an Assembly to contain the names and

details of marshalls and the requirement

lor the proposcd site and route of
assembly.

I



t

the provisions of
this scclion.

(2) A p€rson

intending to
convene an

assembly or
demonsEation

shall notif the

regulating officer
of such intent at

leas three days

but not more than

fourteen days

before the
proposed date of
the assembly or
demonstration

(3) A noticc

under subsection

(2) shall be in the

fo-nn prcscribed in
regulations and

shall specify-

(a) the full rames
and physical

addrcss of the of
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the organiser of
the proposed

assanbly or
demonstration;

(b) the full names

and physical

addresrs of the

marshals

appoiflt€d by the

convener, ifany;

(c) the proposed

date of the

assembly or
demonstrat ion and

the tim€ ther€of
which shall be

between six
o'clock in the

moming and six

o'clock in the

afternoon;

(d) the proposed

site of the

assembly or
demonstation the

proposcd route in
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rcgulating omcer
under subsection
(4) shalt be in
writing and shall

be delivered to the

organiser at the

physical address

specified pursuant

to the provisions

of subsection (3).

(6) Where the

regulating officer
notifies the

organiser of an

assembly or
demonsration in
accordanc€ with
subsection (4) thar

it is not possible to
hold the proposed

assembly or
demonstration,

such assembly or
demonstration

shall not be held

on the darc, at the
time and venue
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proposed, bul may

, subjecr to this
section, be held on

such future date as

the organiser may

subsequently

notifr.

(7) The organiser

of an assembly or
demonstration or
his authorised

agent shall be

pr€s€nt

throughout the

arsembly or
demonstration and

shall assist the

police in the

maintenance of
peace and order at

the assembly or
demonstration.

(8) A rcgulating

oflicer or any

police officer ofor
above the rank of
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inspector may

stop or prBvent the

holding of-

(a) any assembly

or demonstation
held contrary to

the provisions of
this section;

(b) any assembly

or demonstration

which having
rcgsrd to th€

rights and

intercsts of the

persons

participating in
such assembly or
demonstration,
poses a present or
imminent danger

of a breach of the

peace or public
ordcr, and may,

for any of the

Purposes
aforcsaid, give or
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issue such orders,

including orders

for the dispersal of
the assembly or
demonstration as

are reasonable in
ths ci rcumstances,

having regard to
dre rights and

fieedoms of the

persons in rcspect

of whom such

orders are issued

and the rights and

frcedoms ofothers

(9) A person

who neglects or
refuses to obey

any order given or
issued under

subsection (8)

commits an

offence

(10) A person

who takes part in
an unlawful
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assembty c ap or
demonstration or
holds, convenes

or org,anise s or is
concemed m the

holding,

convening or
organising of any

such asrmbly or
demonstration

commits the

offence of taking
part in an

unlawfirl
assembly under

Chapter IX of the

Pensl Code and

liable to

imprisonment for
one year

(ll) The

organiser of an

assembly or
demonstration

may request the

rrgulating ofticer
that the police be
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present at sugh

assembly or
demonsEation to
ensurG the

maintenance of
peace and order.

(12) A request

under subsection

(l l) shall be in
writing and shall

be delivered to the

regulating officer
a t least thee days

before the

proposed date of
the assembly or
demonstration,

( 13) The

regulating officer
shall keep a public

register of all
notioes r€ceived

under subsection

(2)

Any person

during
( l4)
may,
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working hours.

inspect the

register kept

under subsection

( l3)

Hannah Wamuyu

Amend Clause 7(8) to require police to
seek coun order to rely on Clause 7(8) to
stop or prevent an assembly that is non-

compliant with clause 7

This power is prone to abuse

- The right to assemble or demonstrate

may be triggered by different reasons at

the same time and should not be a reason

for limiting assemblies

The right under Article 37 is not granted but an

inherent righr

Deletion of Clause 7(4), (5) and (6) on not

assembly on same date, time and venue

holding assembly due to another notice of

Deletion of Clause 7(7) on requirement of
tIe organiser to be present at all times

during the assembly.

The provision of peace and order is a role

ofthe Police not the organiser.

Amend Clause 7(8) to require police ro I This power is prone to abuse

seek coun order to rely on Clause 7(8) tol
stop or prevent an assembly that is non-

compliant with clause 7

Providing physical addresses for organisers

provides an opportunity for abductions and

illegal detentions.

Delete clause 7(3)
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Kiambiu Justice And
Information
Network(KIJIN)

Amend sub clause 7(2) to reduce

time of notification from 3 days to
within 24 hours or during working
days

Changing the word 'shall' to
'may'.
Addition of the words 'of a letter,

email, memo, or publication or
other prescribed form'

The set 3-day mandatory notice period

may delay the exercise ofa right in cases

where it must be exercised with urgency

and expediency

To allow members of the public to
present a notice in any comprehensible

form. This will be in line with Article
24(2Xc).

ObaraNabwire
Advocates

The notification under Clause 7 requires

notices to be issued physically. lt fails to
utilize current technology of filling out

lorms.

The notification period be reduced from

72 hours to 48 hours.

The clause does not catcr to spontaneous

or small gatherings that do not cause

disturbances.

Delete Clause 7( l-6)

ARTICLE 19 Eastern
Africa

Replace 'three days' with two days or 48

hours

Clause 7(4) bc amended to conclude with
"held at an altemative venue or be held on

such future date as the organizer may

notify"
Amend clause 7(4) to add "and shall be

de livered through a digital system/email"

Notification to reduce to 48 hours as per

intemational standards.

The Regulating oIficer has the obligation
to consider an alternative location for the

demonstration to take place instead of
postponing it.

To implement a digital system with a

centralized online portal where
1
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It should not be a legal requirement for

the organizer to be there. Where

necessary information and instructions

have been shared with the participants.

everyone should be held accountable for
their own actions

Delete clause 7(7)

Provisions ofoffences and penalties need

to be consistent with the existing laws .

There is no clarification as to thc

consequences of the offence.

Clause 7 (8)(9) to bc deleted

Amend to adopt the penal code definition
of assembly and riot as well as the ,

punishment for unlawful assembly . l

The criminal offbnces in the Bill are not

necessary as they target individuals

exercising their rights and not people

who actually commit crimes.

Rephrase the title to read: Notification to
hold assembly or De monsbation

Rephrase to "at least two days"

A notification should be confused with an

application. It is information for purposes

of the police.

The timeline given has to be reduced to

two days or 48 hours. This is the standard

set by lhe African Commission.

Clause 7(8) ro have the police officer role

assigned to a senior police oflicer.
The Regulating officer to be the sub county
commander of where the demonstrations '

or procession will take place.

organizcrs can submit notifications and

submit rcsponses.

The decision and responsibility to limit
human rights should be undertaken by a

senior command officer.
Reference to public order or peace is

ambiguous and open to

misunderstandings.
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Police Reforms Working
GroupKenya

Clause 7( l) should be deleted Further unnecessary limitations

Amend Clause 7(5) to be amended to add

"....and shall be delivered through a digital
system/email"

A form of adopting to various formats of
service to ensure efTicient and transparent

communication.

It also involves implementing a Digital
Notification System with a centralized

online portal.

Kenya ICT Action
Network (KICTANeI) &
Access Now

Amend to provide for notification
systems for peaceful asscmblies

where organisers simply inform

authorities in advance to help
facilitate the evenl and protect

public safety.

System should be simple and

transparent, nol bureaucratic and

free ofcharge
lack of notification should not
make assembly unlawful or justify
dispersal, arrest or penalties

spontaneous and low impacr

asscmblies should not require

notification or be automatically

disbanded

Any restrictions should be

communicated promptly to allow
for legal challenge

Notification requirement has been

historically misused to deny assemblies

creating a perm ission regime

Overly broad discretion given to police

increases the risk ofabuse

Under UN tluman Rights Committee's
general comment No. 37 on Anicle 2l of
the ICCPR. notification requirement

should not amount to request for
permission

Authorities must facilitate assemblies

unless there's a genuine threat to public

order
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On thc creation of the offence

under Clausc 7(10) clcarly define

what constitutcs an "unlawful
assembly" to avoid vague

interpretation that can be used

arbitrarily against peaceful

protestors

Blanket resrrictions on freedom of
assembly are disproportionate as

restrictions do not align with exemptions

on limitation of rights and fundamental

freedoms under Article 24(2) of the

Constitution.

This provision will create a chilling effect

on people's ability to engage in peaceful

assemblies which includes activities such

as crowdfunding, use ofsocial media for

mobilisation and use of online spaces as

places of asscmbly lo strategize on

organising protests

Kenya National
Commission on Human
Riehts (KliCHR)

The provisions on the notilication
regime under clause 7 (l )-(6) need

to be strcngthened by including
additional procedural safeguards,

such as writlen notification of any

decisions to restrict or prohibit an

assembly with clear reasons, as

well as the availability ofexpedited
j udicial review.

lt should bc clear that the

notification is not a request for
permission.

Provisions should provide that no

notification need be submitted for

small asscmblies. assemblies

Provisions should provide thal no

notification need be submitted for small

assemblies. assemblies unlikely to
generate disturbance or spontaneous

assemblies.

This goes against the good practice that a

prior notification should only be required

where is purpose is to enable the State to

put in place necessary arrangements to

facilitate freedom of assembly and to

protect public order, public safety and the

rights and freedoms ofothers.
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unlikely to generate disturbance or
spontaneous assemblies.

Kenya Conference of
Catholic Bishops

Delete Clause 7(7)

Allow the assembly or
demonstration proceed once the

notice has been availed.

Shorten Notice period. Amend

clause 7(2) to "A person intending

lo convene an as.sembly or
demonstration shall notifi the

regulating oficer ol the such intenl
within 48 hours before the

The State bears the primary duty to

facilitate and maintain peace and order at

an assembly or demonsration.

Organizers should not be obligated to

assist the police in carrying out their
primary duty.

The Special Mandate on Freedom of
Peaceful Assembly has adopted the

expert opinion that, "assembly organizers

and participants should not be considered

responsible (or held liable) for the

unlawful conduct of others...(and

together with) assembly stewards, should

not be made responsible for the

maintenance of public order."

Regulation of assemblies should not be

mistaken as asking for permission. The

sole and main purpose ofthe notification
to the law enforcement is for them to aid

the right to assemble.

Notice period should be as short as

possible
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proposed date of the as.sembly or
demonstration.

Amend Clause 7(7) to strictly indicate that

only law enforcement maintains law and

order. "The police shall be present

lhroughoul the assembly or demon$trdtion

lo mdinlain peace and order at lhe

duration of lhe assenhly or
demonslrdtion"

Amend thc order of dispersing the

assembly or demonstration under clause

7(E) in its entirety and have the order ofthe
police identifying and removing lhe rogue

individuals with evidence from the

assembly or demonstration.

Clause 7( l0) Remove all criminal
sanctions and replace them with civil
penalty that fits the disobedience (ifany)

This section will infringe on the righl to
peacefully assemble and demonstrate due

to the risks that will be associated with

liability of actions done by others.

Criminal punishmcnt to a civil law is not

proportionate.

- Peaceful participants in assemblies and

demonstrations should not be dispersed

entirely due to the aclions of a few

miscreants.

- Police should actively and objectively
ensure that the protestors are safe from

rogue participants who infiltrate
assemblies and demonstrations and

wreak havoc-

Criminal punishment to a civil law is not

proportionate.

Katiba Institute Deletion of the requirement under clause

7(7) that the organiser of an assembly or
demonstration or his authorised agent shall

be present throughout the assembly or
demonstration and shall assist the police m

constitutional principle that

constitutional rights conferred without

express limitation should not be cut down

by reading implicit restrictions into them
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Article 37 does not imposc any obligation
on a rights holder other than being

peaceful and unarmed.

It is the sole responsibility ofthe state to

maintain peacc and order. (Onguto J in
Agnes Wacera Macharia & another v

Raila Amolo Odinga & 2 others [2017]
eKLR para 30)

the maintenance of peace and order at the

assemblv or demonslration

Transparency
International

Clause 7(9) and (10) Removal of
the criminal sanctions; or
amendment lo ensure that the

magistrate has discretion

Reducing the penalties.

Add guidance on the nature of the

requirement of notice. That is, a

specific provision that the noticc is
not a request lbr permission but a
mears to enable the police to
prepare to lacilitate and protecl an

assembly effectively.
In cases whcre the police have

information on the potential for a

serious breach of public order or

Provision removes the magistrate's

discretion by fixing the sentence to one

year.
'l-he restriction is not proportional and has

a chilling effect on the right; Article 24

requires the state to adopt rhe least

restrictive measurc when limiting a right.

The language of human rights does not

favour the imposition of criminal
sanctions to limit a right.

The section grants unchecked excessive

powers to the regulating ollicer/ the

police to limit and prevent exercise ofthe
right under article 37.

No corresponding duties and

responsibilities have been assigned to the

police, to do as much as they can to
encourage exercise of the right.
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The 3day timeline is contrary to regional

best practice set by the African Commission on

Human and Peoples' Rights for notice

safety, this should be clearly

disclosed to the organizers,

including giving room to come up

with alternatives instead of limiting
exercise of the right.

I

Delete Clause 7(3)(b)

lnclusion ofa provision in the Bill. that the

regulating oflicer should respond to a

notice from an organizer within a

reasonablc amount of time and at least 24

hours, giving adequate reasons for a

decision that it is not possible to hold the

proposed assembly or demonstration

Amend Clause 7( I ) to read -
A person shall hold an assenbl), or
demonslralion in accordunce vith the

provision.t of this section-

Reduction ofthe timeline in Clause 7(2) to

2 days.

The requirement for marshals is placing

an unreasonable obligation on

organizers, contrary to articles 37 and

24(l) of the Constitution. This is an

unreasonable and unjustifiable limitation

to exercise ofthe right

To promote timely, prompt and efficient

communication by the police upon rcceiving

notification of an activity towards exercise of
article 37.

The provision already restricts the

assembly or demonstration wilhout due regard to

constitutional requirements.

Law Society of Kenya
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periods to be as short as possible, and ideally no

more than 48 hours.

addition ofa new paragraph stating

as follows; -"If notice is given later than

two days before the date on which the

gatheting is to be held, lhe reason wlry it
was not given limeously should be given.

By allowing for an explanation, the

requirement acknowledges that

legitimate reasons may exist for not

meetinB the notice deadline thus offering
flexibility while still maintaining regulatory

standards.

Amend Clause 7(3) by deleting the

I requirement for physical address ofthe

I organizer and the marshals.

prone to abuse by law enforcement agencies and

can be used 10 gag dissents through diflerent
forms of human rights violations.

Clause 7(4) the regulating officer
should give a response to the notice

within 24 hours upon receipt of the

application to hold assembly or
demonstration.

If a convener has not been given a

response in terms of the notice

It encourages prompt responses

upholds the fundamental right to free

assembly and aligns with principles of
administrative faimess and transparency.

within 24 hours afler giving ther
notice, the assembly or
demonstration may take place in
accordance with the contents ofthe I

notlce.

Amend Clause 7(5) to require the notice be To safeguard the rights ofthe organizer and

sent via email to the organizer. The I security
physical address should subsequently be

deleted.
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Deletion of Clause 7(7) It is a dereliction of public duty for the

polioe to transfer their constitutional

duties and funclions to maintain peace

and order at assemblies to organizers or

any other private citizens.

2.The imposition of this duty to maintain

peace and order on private citizens is
unlawful

Amend Clause 7(10) by deleting the

penalty under Chapter XI of the Penal

Code and substitute it with a greenjustice

penalty Iike community work.

No peaceful assembly or demonstration is

prima facie unlawful but regulated

Kenya Civil Society

Organisations

Clause 7(3)(a) and (b) be amended to

exclude the organizers from providing
personal details such as their residential
addresses.

These provisions are a breach 10 one's

right to privacy.

Amend to delete Clause (10). The Bill seeks to impose criminal
liability on protestors contrary to Article
37 ofthe Constitution.

The Bill criminalises "unlawful
assembly" and introduces penalties for
the same.

There is extensive discretion given to the

law enforcers to allow or deny

demonstration.

The penalty set is contrary to Article
2a( l)(e).
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The Bill instigates intrinsic censures to

Kenyans as many Kenyans will fear

facing the penalties.

WeCare Community-
Based Organization

Clause 7(2) be amended to accommodate

the practical need of protest organizers.

The requirement to notiry the regulating

officer between three and fourteen days

may constrain the ability of the

individuals and groups to respond to

urgent issues.

Alternative methods for verifuing
organizer identity r.r ithout compromising
privacy could be considered.

Requiring the full names and physical

addresses ofthe organizers and marshals

may raise privacy concems and create

barriers for individuals who wish to
organize protests but are concemed about

their safety or privacy.

Flexibility in updating or modifying the

site or route within certain parameters

should be allowed to accommodate

changes while still maintaining

communications with authorities.

The requirement to specify the exact site,

while aimed at ensuring public safety and

order. may place a significant burden on

organizers.

The notification should be streamlined to

ensure that ir is not used as a tool to
suppress or unduly control peaceful

assembly.

The level of detail required in the

notificalion process should be balanced

against the need to protecl the rights of
individuals to assemble and demonstrate.

National Police Service

Commission
The Bill should make provision criteria for
restricting assembly and demonstration

which must be:

- Specitic
- clear

The provision is a replica of Section 5 ol
lhe Puhlic C)rder Act.
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lawful
Amend clause 7(2) to reduce the notice A shon notification period allows for quicker

period to 2 days responses to events balancing spontancity with
order

Amend Clause 7(9) to provide for personal

liability in cases where loss and damage to

propert-v arise from acts of violence and

vandalism during demonstrations and

assembly.

To ensure accountability by persons involved in

dernonstrations and assembly while protecting

the rights of peaceful participants.

Amend Clause 7(8Xb) to restrict use of
excessive powers particularly when

dispersing assembly or demonstration

Allows lor oversight accountability and clear

guidelincs on use of force.

Amcnd Clause 7(10) to reduce Shorter sentence period avoids over penalizing

imprisonment to a maximum period of one I minor infractions rather than criminalizing
month and prioritize fines infraclions.

Tribeless Youth It grants much regulatory control to

regulating officer which can potentially

misused to limit and suppress assemblics

1 
Raises major data privacy concerns for the

persons involved under data protection Act. The

Requirement for regulating officer to notifo

organizer in writing at physical address poses

security risks

Need to reschedule may result in loss of
momentum or relevance

Delete clause 7( I ) and (2)

Delete clause 7(3)

Clause 7(4) and (5)

Clause 7(8)

inform ation may be misused

the

be

Public registers could include sensitive details

about organizers exposes them to harassment.

Clause 7( l3)
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8. Conditions for
corduct of
assembly or
demonstration.

(l) The
regulating oflicer
mey, ir e written
noticg spccify
conditions for the
holding of an

assembly or
demonstration

(2) A condition
uuder subsection
(l) shell relete
t{F-

(a) a matter
concerning-

(i) public
safety,

(ii) the
maintenance of

Hannah Wamuyu Review the power by regulating ofticers to
give conditions relating to clean up.

The organiser of an assembly does not have the
power to confol any mobs that may join the
procession.
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public order,
or

(iii) the
protection of
the rights and
freedoms of
persotrs,

(b) the
payment of the
coats of
cleadng rp
which may
rrise out of the
holding of the
sssembly or
demonstrationn

(c) the
rccognition of
,ny inherent
environmental
or cultural
sensitivity of
the place of
assembly or
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demonstration,
and

(d) the

application to
the place of
assembly or
demonstration
ofany resource

management
practice of a

delicate nature

Kiambu Justice and

lnformation Network
Deletion ofclause 8(l)(b) and substituting

ir with 'cleaning up the place ofholding the

assembly, or demonstration'

There is no framework to receive monres

intended to clean up places for holding

demonstration or assembly

Kenya ICT Action
Network (KICTANeI)
and Access Now

Amend to limit imposition of
conditions only on those that are

strictly nccessary to public safcty.

order or the rights ofothers
Remove any linancial obligation
on organisers unless directly
related to damages caused by

unlawful acts proven in court.

Imposing financial burdens on organisers

could deter participation and penalise

individuals for exercising their
Constitutional right
vague conditions such as maintenance of
public ordcr can be used to impose

restrictive measures that infringe on the

freedom of assembly

The Special Rapporteur on the right to
freedom of peaceful assembly and

associalion has emphasized that financial
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conditions should not be used as a

deterrent to the right to assemble;

Conditions imposed on assemblies must

be necessary and proportionate

Kenya National
Commission on Human
Rights (KNCHR)

Strenglhen the provisions of clause

8(2)(a) by adding provisions to
clearly delineate lhe interpretation

and use of limitations on grounds

of public safety. public order and

the protection of the rights and

fundamental freedoms of other
persons.

Include a provision that provides

guidclines on these three

limitations.
Altemativcly. add a clear proviso

that expressly stipulales that in
interpreting and application of
these limitations, the regulating

authority shall favour the

enjoyment of the freedom of
assembly lo the greatest extent

possible.

The limitations on ground of public

safety, public order and the protection of
the rights and fundamental freedoms of
other persons are justifiable reasons to

limit rights and they align with regional

and intemational standards.

Nonetheless, the limitations as pur

thereof are overly broad and subject to

abuse. Organizers and participants

intending to hold a peaceful assembly or
demonstration may still be limited under

the guise of public law and ordcr
grounds.

Delete the Clause 8(2)(b) The requirement is onerous and

unreasonable.

Bill has not cxprcssed how the cost is to

be assessed and there is a greater risk of
abuse by leaving this to the discretion of
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the authorities-panicularly the regulating

offrcer-to specifo such payment

conditions.

According to the Guidelines on Freedom

of Peaceful Assembly developed and

published by the Organization for

Security and Co-operation in Europe

(OSCE), the costs ofproviding adequate

security and safety measures such as

traffic should be bome by the authorities.

Amend Clause 8 to ensure that there is a

balance between public order and

individual freedom.

There is need to balance between public order

and individual freedom.
National Police Service

Commission

Kenya Conference of
Catholic Bishops.

Katiba Institute

The regulating oflicer to give

reasonablc and objcctive
justifi cations of the conditions.

Delete sections 8 (2) (b). (c) and

(d).

Deletion of Clause 8

The section gives the regulating o{Iicer
unnecess,rry powers without checks and

may fail the objectivity test

The conditions set out in sections I (2)

(b), (c) and (d) targets the organizer and

sels unbelievable conditions which
cannot be met when a public protest is

taking place.

The regulating officer is empowered to

impose conditions in a matter conceming
public safety, maintenance of public

order, and protection of rights.
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Delete Clause 8(2)(c)

The unlirnited powers of the Regulating

Officer offends Article l0 of the

Constitution

The imposition of the condition of
cleaning up costs implicitly imposes

obligations on the right holderthat are not

in the Constitution.

effectively allows the police broad

discretion to arbitrarily determine the

places that are open to citizens to exercise

their rights to assemble and demonstrate.

The right to fieedom of peaceful

assembly encompasses the right to

choose a venue. time and purpose of
assembly.

Creates a chilling effect on the right to
assembly and demonstration

2.Adding the cost of cleanup as a

condition could disproportionately affect

grassrools organizations or smaller
groups that may lack the financial means

to cover such expenses

Unconstitutional for vagueness and

uncerlainty

lt is generally the responsibility of the

authorities to maintain and clean public

areas.

Law society of Kenya
Deletion of Clause 8 (2) (b)
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Kenya Civil Society

Organisations.
The clause paves way for abuse of
discretionary powers of the regulating

oflicer and paves way for further

restrictions ofthe right to assemble.

The provisions does not pass the
'provided by law' threshold that requires

that restrictions are provided by law,
pursue a legitimate aim as well as

conform to the strict tests ofnecessity and

proportionality.

Delete Clause 8( l) in its entirety.

Amend Clause 8(2Xb) to ensure that

cleaning up is done by the state.

The Human Rights Council held that the

requirement for protestors to bear the

clean up cost is contrary to Article 2l of
the lntemational Covenant on Civil and

Political Rights.

The 'Joint report ofthe special rapporteur

on the rights to freedom of peaceful

assembly and of association and the

special rapporteur on extrajudicial.

summary or arbitrary executions on the

proper management of assemblies,20l6'

by the United Nations Office of the High
Commissioner for Human Rights clearly

states thal states must facilitate protests.

and this obligation includes the provision

of basic services, such as tralTic

managemenl. medical assistance and

clean-up services.
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Police Refoems Working
Group- Kenya Delete Clause 8( I )

Cranting a regulating oflicer the power to

set conditions before a protest could

suppress spccific groups or viewpoints,

disourage public participation and create

a chilting effect on pretests which

undermines the principle of equality

beforc the law.

Charging any kind offee to protest isjust
a way for the state to demand payment for
exercising fundamental human rights.

It is a way of intimidating protestors by

creating fi nancial barriers.

Delete Clause 8(2)(b)
Nabwira
Advocates.

Obara

ARTICLE 19 Eastern
Africa

Terms such as'public order'. 'public

safety','inherent environmental or
cultural sensitivity', 'resource

management practice ofa delicate nature'

are general terms that are open to
misinterpretation and abuse by law
enforcement.

The rcquirement is onerous and

unreasonable

The Bill has not expressed the cosl to be

assessed and hence there is a greater risk

of abuse by leaving this to the discretion

ofthe authorities.

Such costs should be catered for by the

state as provided in the Guidelines on

Freedom of Peaceful Assembly.

Delete Clause E(l) and (2)
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Hannah Wamuyu9. Application to
sct aside or vary
conditions.

(l) Where a

condition is

imposed under

section 8, or where

an assembly or
demonstration is

prohibited, the

convener may

apply to the High
Court to set aside

or vary such a

condition or to set

aside such

prohibirion and

the judge may

refuse or grant the

application.

(2) The

application

referred to in
subsection (l)
shall be filed
within three days

Remove requirement to appeal to High
Court

- This creates a bottleneck.

- This can be handled administratively
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after receipt of the

notice of
imposition of a

condition or
prohibition.

(3) A condition
or prohibition

under this section

shall remain in

force until it is set

aside or varied by

the High Court.

(4) Where the

High Court
upholds the

condition or
prohibition, the

regulating ofticer
shall bar the place

of the assernlly or

demonsEation and

keep it closed

inacoessible to the
public for such

time as may be

necessary to
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prevent the

assembly or
demonstration

from taking place

Kenya Conference of
Catholic Bishops

Amend the provision to include shorter Cou( processes are lengthy. There needs to be a

timelines for hearing and resolution of the set timeline for the coun to make its decision so

appeal to be within 24hrs. failure to which, that it doesn't aflect the timeliness of an

the assembly or demonstration to proceed assembly or demonstration.
as planned.

ARTICLE 19 Eastern
Africa Amend clause 9( I ) to read "the Convener

may apply to the High Court or a Chief
Magistrate's Coun as a maner ofurgency"

An Application to be made to a lower
court or differenl platform for the case to

be considered. The High Courl is a high

level process for persons with limited
resources

Three days application process is

inconsiderate to the economic situation.

The time should be increased to 7 days.

Amend 9(2) to read that the application

filed above is to be filed within seven days

after receipt of notice o[ a position of a

condition or prohibition.

To delete subclause (3) The process of Court to be a last resort

option as lhe constitution promotes

altemative dispute resolution

mechanisms based on mutual consent

and participation.
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[)elete clause 9(4)

Delete the whole Section

Review power of marshals to regulate an

assemblv

The Court cannot bar a place from public

use as there are avenues for public use.

It violates general public to access public

spaces-

Granting a regulating oflicerthe power to

set conditions before a protest could

suppress specific groups or viewpoints.

discourage public participation and

create a chilling effect on pretests which

undermines the principle of equality

before the law.

This is the responsibility ofthe police.

The police should work together with marshals

Police Reforms Working
Group- Kenya

Tribeless Youth The criminalisation of refusal to obey orders

under clause 8 is an excessive measure that mighl

criminalize minor infractions and could be used

to unfairly penalize groups

(l) A convener
mry appoint such

a number of
marshals to

control the
participants in
the assembly o r
demotrstration
snd to take

Hannoh Wamuyu10. Conduct o f
assembly or
demonstration,
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rocellsary steps

to ensure that the

ssembly or
demonstration at
al! times
procecds

peacefully.

(2)Aconvener

shall ensure that
the mershals
specified ia
subsection (1)

and participants
in the assembly

or detr[onrtrltiotr
are informed of
the coEditioB of
holding the
ffsembly or
demonstratiotr

(3) An assembly

or demonstrrtiotr
shall proceed and

trke plac 8t the
locality and
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Krtiba Institute Thc provision imposes an obligation on

the convenor of an assembly to appoint

marshals and take steps to ensure that the

assembly or demonstration always
proceeds peacefully. which is an

unknown obligation in the Constitution.

the provision does not consider the

position of 'spoilers' in the

demonstration.

lfte Police Reforms
t Working Group- Kenya

This has been addressed in the Public

Order Act cap 56

Delete Clause l0(2)

(a) by way of a

banner, placard.

speech singing or
in any other

manner incite

hatred of other
persons or any
group of persons

on account of

Salma Khamalall. Prohibitions
during an

assembly or
demonstration.

A person shall not.

at an assembly or
demonstration-

Use of masks is necessary due to police

firing teargas and harmful substances at

protestors.

The clause is unnecessary ifpolice follow
court orders and stop lobbying teargas

Delete Clause I I (c) which prohibits the

wearing of a mask of disguise by a

protestor
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differences

inculture,race,

so<, language or
religion, (b)

perform any act or
utter aoy words

that arc calculated

or likely to cause

or encourage

violence against

any pellon or
group of persong
(c) wear a disguise

or mask or any

other apparel ltern
which obscurcs

his face or
prcvents his

identification

(d) wear aay form
of apparel that
resembles any of t
h e uniforms wom
by security forces

including the
polioe and Kenya
DefenceForeE, or
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fo possess any

olGnsive weapon.

otherw ise than

ofpursuance

lawful authority

Kenya ICT Action
Network (KICTANet)
and access Now

Amend clause ll(c) and allow
masks and disguises unless they are

directly used to commit unlawful
acts.

Include provisions to ensure that all
police oflicers deployed to manage

assemblies are identifiable by

wearing police unilorms and

visible badges and prohibit wearing

of masks and concealment of
officers' identilies and vehicles

Inroduce provisions to strictly
regulate and prohibit use of
surveillance technologies

This will constitute a divergence the

proposal in Inspector General of Police,

& 2 orhers [20191 eKLR where it was

held that Iimitations on the constitutional

right to freedom of assembly ought to be

guided by the Siracusa Principles on the

Limitation and Derogation Provisions in

the Intemational Covenant on Civil and

Political Rights.

The prohibition on wearing masks or
disguises may infringe on privacy and

safety, especially where participants seek

anonymity to protect against retaliation.

Restrictions on attire could be misused to

target specific groups. infringing on

freedom ofexpression and assembly and

puts protestors at risk.

Failure to define "incite. hatred.

calculated likely to causc or encourage"

under sub clause(a) and (c) provides

room for broad interpretations to sanction

speech that is not criminally punishable
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subclause (c) fails the test ofnecessity as

it fails to provide grounds for banning

face coverings and whether such

limitations are proportionate

Kenya Nationel
Commission on Human
Rights (IC{CHR)

Clearly define what constitutes "offensive

weapon" under Clause I l(e) in the Kenyan

context

For clarity to avoid ambiguity.

The aspect of "unarmed" demonstration

is an important element in determining a

peaceful assembly, it is important to
therefore identiS in a schedule- which

may not be exhaustive as to what that

means.

National Police Service
Insert a new section I l(2)
lfhere a person al, or in relalion lo,

a meeting or a procession conducled

pursuant ,o a nolifrcalion
(a) acts in a disorderly mcmner for tlw
purpose of prevenling lhe transaclion of
the business for which the public
mee I i ng asse m hle d ; / p u b I ic proce ss io n

(b) obstructs the free passage of any

ambulance. fire engine or vehicle

belonging to the Nationol Police Service or
the Kenya Defense Force or, olherwise

than in the manner and lo lhe extenl

authorized by the notifrcalion

To provide for the certain oflences related to

conducl of demonstration and obstruction

ofcenain classes ol vehic lcs
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Kenya conference of
Catholic Bishops

relaling to lhat nrceting procession, 
'

impede s or di.srupt.s the use by members of
the public in generul of any road; or
(c) incites other per.sons to do so, l

person shall be guiltv dan offence

and shall be liable on conviction to a Jine
nor exceeding Ksh|00.000 or to
imprisonment for a term not exceeding 2
vears or lo bolh-

Allow participants to wear uniforms or
display banners, as long as these items

aren't linked to hate speech

This section gives the state wide

discretion to limit the right to assemble.

The prohibition of wearing uniforms and

masks by participants in demonstrations

or assembly goes against the standards of
protecting freedom of expression during

assemblies as provided for in the

Guidelines on the Freedom of
Association and Assembly in Africa.

The provision infringes on the freedom of
expression under Article 33.

While intended to prevent incitement, the

provision uses terms subject to the

interpretation of the enforcer.

Katiba Institute Delete Clause I I

Kiambu Justice and
Information
Network(KIJIN)

Al amendment should be made to add an

additional clause I l(2) to read 'A Police

Officer or regulating officer shall not at an

This will help curb the issue of rogue

police oflicers hiding in plain clothing or
other persons masquerading as oflicers
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assembly or demonstration wear a disguise

mask or any other apparels or item which

obscures his or her face or prevents his or
her identification'

ARTICLE
Africa

19 East Clause I I should be deleted in its entirety Limits freedom of expression

Intemational laws provide that police

should also have identification markers

including there official police badges

No similar requirement for protestors.

Nabwire
Advocates

Obara Delete Clause I l(a)(b)
Delete clause(c)

Wearing of masks should be allowed to
prevent rcprisalsa and avoid state

surveillance.

Police Reforms Working
GroupKenya

Delete clause I l(aXb) Banners, placards and songsfoster unity
and solidarity, creating a collective
identity and strcnglhening participants'

resolve which draw public and media

attenlion.

Curtailing on these forms poses

significant denial of free speech and

assembly rights.

These issues have been addressed in the

Public Order Act, cap 56

Delete clause ( c) and (d)

Amend sub clause (e) to define an

offensive wcapon

'l'he broad definition can lead to
malicious prosecution and retaliatory

attacks at protestors who may be carrying
placards.
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Kenya Civil Society

Organisations.
Delete Clause I l(c)

Define 'calculated and likely to cause or
encourage violence'
Identifications must be weighed againsl the

potenlial for misuse and the chilling effect

on the right to prorcsr.

l

The proposal is not proportionatc to the

legitimate aims sought to be achicved by

the imposition of those restrictions.

The provision is contrary to Article 24(2)

and paves way lor reprisal and retribution

being meted on organisen and protestors.

The clausc paves way for constraints on

religion given that religions like Islam

and Judaism require covering ofthe head.

Vagueness can lead to inconsistent

enforccmcnt and potential abuse.

Prohibiting the wearing of masks that

obscure a pcrson's face raises significant
concerns about privacy and safety

particularly in demonstrations.

WeCarc Community-
Based Organization

Ensuring thal prohibitions are specific to,
incitement that is likcll to lead immincnt
violence.

hohibitions against inciting hatred or
violence through various forms of
expression such as banners, placards and

speech can lead to unjust limitations on

legitimatc forms of protesting

The clause should ensure that il targets 
r

intentional impersonilication

The prohibition againsl rvearing of
apparels resembling security force

uniforms must be carefully crafted to
avoid penalizing similar attire used for
legitimate protest purposes.

The prohibition against possessing

ollensive weapons should focus on

Define offensive weapons
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preventing real threats while avoiding

excessively limiting the right.

Tribeless Youth The provision is unconstitutional and denies

protestors anonymity from the state

Clause I l(c)

12. Liability for
damage.
( I )Where,during
the carrying on of
an assembly

Liability for or

demonstration,

damage to
property occurs as

a result of the

assembly or
demonstration,

every organisation

and every perp n
participating m

such assembly

demonstration

shall, subject to
subsection (2), be

jointly and

severally liable for
such damage

Salma Khamala It is well known that prcviously goons

have been hired to destroy property

during protests;

There are already provisions in law to
deal with this

The police should be present to protect

property during protests

Pmblem cannot be solved through

legislation but through holding high

standards of ethics

The use of plain clothed masked officers
equally makes it difficult for protestors to

identify police officers

Delete Clause l2( I )
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question and uxas

not reasonably

forcseoable; or

(c) tltat the

pcrson or the

orgianisation took
all reasonable

stcps within the

person's or the

organisation's
power to prevcnt

the aot or
omission m
question

Provided that
proof 8l8t the
person or th€

organisation

forbade an act of
the kind in
question slull not

by itself be

regarded as

sullisient proof
that the person or
the organisation
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took all reasonable

steps to prevent

the act in question

Hannah Wamuyu Anyone caught destroying property should

be taken through the court process.

Punitive to organisers who do not have the

capacity to control mobs.

Remove proviso stipulating what is

suflicient proof.

Delete clause l2( I ), (2) Restricts freedom ofassembly in general.

It contravenes Article 37 as read with
Article 24 (2)(c) of the Constitution
which prohibits thc enactment of
legislation that limits a right or
fundamental freedom so far as to

derogate from its corc or essential

content.

It places liability on every person and

organization participating in an assembly

for damage caused to property during the

assembly or demonstration.

The proviso seeks to shift the burden of
proof from the prosecution to the

organizers which is not only not
justifiable but also illegal.

Peaceful demonstrators and organizers

should not be

Interferes with the trial process and the

discretion of the Court.

Kenya National
Commission on Human
Rights (KNCHR)
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penalized for their actions. lnstead, the

State should fulfil its
positive obligation to ensure peaceful

assemblies by protecting such assemblies

from such elements.

National Police Service

Commission Amend Clause 12( I ) to cater lor
unforeseen acts of rogue elements

'fhe provisions places alI the liability for
damages to property arising from demonstrations

on organizers.

Kenya Conference of
Catholic Bishops Amend it so that liability is strictly

personal.

Remove all liability against an

organization or person convening

the assembly or demonstration

This provision is open to abuse by law enforcers.

This section will infringe on the constitutional

right to peacefully assemble and demonstrate due

to the risks that will be associated with liability
ofactions done by others.

Katiba Institute Deletion of Clause 12
Creating an excessive burden on right

holders severely limits exercising a right.

Thc civil liability threat creates a chilling
effect on the right.

Transparency
International Clause l2( I ) This is a punitive clause that seeks to

limit exercise of the right under article

37, without establishing the relation

between the limitation and its purpose. as
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Organizers should not be held criminally
liable for crimes unless they have

committed the crimes.

ARTICLE 19 Eastern
Africa Delete subclause I The law is clear on specific actions which

bring about affences. The organizers

should not be held vicariously liable for
actions they have not lacilitated.

The police maintain the general role of
maintaining peace and promoting

security during demonstrations.

Delete the last pan of subclause 2 The burden of proof always lies with the

claimant/prosecutor, not the person

alleged to commit the crime

I

Nabwire
Advocates

Obara
Delete clause 12( l) and (b) Imposing liability on organizers seems

intended to discourage or prevent the

organizing and holding of assemblies

altogether.

13. Powers of the
police during
assembly or
demonstrrtion

Hannah Wamuyu Amend clause l3(d) to provide

circumstances under which police may act

and define persons against whom actions

may be taken

Gives room for police to harass even

those not participants.

Any action police take should be guided

by the law and not discretion.
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During the

conduct of an

assembly or
demonstration the

police may-

(a) prevent the

participants from
proceeding to a

different plaee or
from deviating

from the route

specified in the

rclevant notice or
from disobeying

any specified

condition:

(b) restrict the

gathering to a

place or guide the

participan8 along

a route to ensurg-
(i) that
vehicular or
pedestrian kaffic
is not interfered

with;

a
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a I a

(ir) an

appropriate

distance between

participarts in the

assembly and rival
assembli€s;

(iii) access

to property and

workplaces;
(iv) the

prevention of
injury to persons

or damage to
prop€rty.

G) order any
participant

interfering or
atrcmpting t o
interfere with an

assembly or
demonstsation to
cease and to

remain al a

distancc from such

assembly. or
demonsfation.
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(d) take such

steps as may be

necessary to

protect persons

and property,

whether or nol

they arc

participants in the

assembly or
demonstration.

Kenya ICT Action
Network (KICTANet)

Limit police powers to disperse I

assemblies to situations where

there is an immediate and credible

threat to public safety. 
I

lntroduce mandatory de-escalation

procedures.

Ensure that dispersal of assemblies

is a measure of last resort, used 
I

only when there is a clear and I

present danger that cannot be

addressed through less restrictive I

means.

Such broad porvers increases the risk of
arbitrary cnforcement and excessive

force which has been historically abused

The African Commission's guidelines on

Freedom of Association and Assembly

stress that force should only be used as a

last resort and must be proportional

Kenya National
Commission on Euman
Rights (KNCIIR)

Add an express provision that In line with the African Commission Ceneral

slates that the law enforcement i Comment 3: The Right to Life (art 4).36 Also in
oflicials have a duty to refrain fiom laccordance with Resolution on the Right to
using force when policing 

i
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Peaceful Demonstrations, ACHPR/Res.28l
(Lv) 2014.37

assemblies; thal the use of force

should be the last resort, and only
when is necessary and

proportionate response to the

behaviour of the protesters.

Where some participants are

violent, the obligation to facilitate
and protect those assembling

peacefully remains.

National Police Service

Commission

Amend Clause t3 to clearly define the j The provision grants sweeping powers upon the

safety concerns to be addressed by I police to impose conditions on demonstrators

the provision

Law Socicty of Kenya Addition ofthe following sub section 2

after l3(d)
" lf a member of the Police oficer has

rea-tonable grounds to believe that danger

to p?rsons and propertv, a-s a resull of lhe

g,alhering or demontlralion, cannot be

averted by the steps refened to in
subsecrian (l) if tha gothering or
demonstralion proceeds, the Police or
such member, as lhe case may be, may and
only then, take the

following steps: -
(i) Call upon the persont participa,ing in 

1

the gathering or dennnslration to
disper-se, and for lhat purpose he shall
endetnour to obtain thc uuention of those

provides a clear procedure for police

officers to follow if they bclieve that a
gathering or demonstration poses a

significant risk to public safety or
property.

ensure that actions taken arc based on

established protocols. which enhances

safety and minimizes harm and ensurcs

the protection ofhuman rights.

Proportional response. This balance is

crucial in upholding the right to peacet'ul

assembly while maintaining public order
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Kiambiu Justice and

Information Technologr
(KUnr)

Renumber clause l3 to l3(a)(b)(c)(d)
An additional clause I 3(2) to read 'a police

officer shall not use more force than is
reasonable such as use of initants and

water cannons to managc a demonstration

or assembly except only as a measure of
last resort'

To give room for additional clauses

To limit excessive force used by police

when controlling protestants.

ARTICLE 19 Eastern
Africa

Amend to add an express provision that

states that the law enlorcement oflicials
have a duty to refrain from using force
when policing assemblies; that use force
should be lhe last reso( and only rvhen

necessa4/ and proportionate response to
the behaviour ofthe protestors.

Tojusti! the right to life
Where some participants are violent, the

obligation to facilitate and protect those

assembling peacefully remains with the
police.

l4.Offences and

penalties.

(l) A person shall

not- (a) convene a

public asscmbly

with no or
adequate notice,

Police Reforms Working
Group Kenya

Hannah Wamuyu

Dele Subclause I and 2 The primary role of police in assemblies

is to provide security and maintain law

and order when necessary.

The general conduct of the police is

governed by existing statutes

Revierv Clause l4(2) which prescribes Interferes with the discretion ofthe court
sentencing in mandatory terms. L
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(b) knowingly
contravene or fail
to comply with the

notice of a

condition to which
an asscmbly or
demonstration is

sub;lect to, (c)

hinder, intcrfere

with. obstruct or
resist a police
officer, convener,

marshal or any

other person in the

exercise of his
powers or the
perfonnance ofhis
duties under this
Act, or

(d) be in
possession of a

weapon or any

object unlawftlly
during an

assanbly or
demonstration
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(2) A person who

contravenes the

provisions of
subsection (l)
commits an

offence and shall

on conviction be

liable to a fine nol
exceeding one

hundred thousand

shillings or to

imprisonment for
a period not

exceeding one

year, or to both

Make it an offence to injure police officers

or cause damage to police property.
Rights of demonstrators should not extend to

taking away the rights of police officers

hevent noise pollution during assemblies and

demonslralions
Have a clear provision on noise during

assemblies and demonstrations

Nationel Police Service

Commission

Kenya ICT Action
Network (KICTANeI)

Decriminalise and remove criminal
penalties for participation in

assemblies, the Penal Code and

Public Order Act unless linked to

acts ofviolence or serious unlawful

conduct.

Criminalisation disproportionately impacts

public and discourages civic engagement
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Katiba Institute

Transparency
International

Delete Clause 14 The principle of proportionality would

favour the retention of the fine but the

deletion of the imprisonment.

The criminalisation of the failure to give

notice is an unjustifiable violation of the

right to demonstrate.

lntroducc administrative remedies

and warnings before considering
prosec ulion

Amend clausc l4(l)(a) to provide that:

A person shall nol conyene a plannecl and
organized public assembly with no or
adequate nolice.

Fails to consider spontaneous assemblies which

are recognized under the Constitution and

protected under intemational law.

Law society of Kenya It is already pre- judicial to the

organizcrs of protests and peaceful

assembly and thus poses a significant

threat to freedom of assembly.

Delete Pamgraph l4( I Xa)

Amend Clause l4(2) to read to read as

follows: ,{ person v,ho contravenes lhc
provisions of subsection (l) commits an

offence and shall on conviction be liable to
afine not exceeding one lhousand shillings
or to imprisonment for a period not

exceeding one monlh or ,o a proporlionale
penalty onchored on lhe principles of
green juslice syslem.

Protest, assembly and./or demonstration is not a

crime thus punitive measures should not be

imposed on citizens.
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Potice Reforms Working
Group Kenya

Delete Subclause (l) and (b)

ln clause l4(l)(d) be amended to add the

defi nition of weapon/object

Definitions ensure clarity and precrsron

in legal language, reducing ambiguity
and misinterpretation.

Amend Clause l4(2) to maintain line with
Clause l4(l)

Introducing unnecessary offences

targeting peaceful protestors will
potentially transform individuals

exercising their fundamental freedom

into be ing perveived as criminals.

WeCare Community-
Based Organization

The term is too broad and could lead to

arbitrary enforcement

Defi ne' inadequate notice'

This prohibitions should be reviewed to

ensure thar they do not infringe the right to

assemble, address concems related to
police conduct and consider a balance

between security and civil liberties

- Failure to comply with conditions.
The imposition of conditions could lead to

undue restrictions, especially if conditions are

unreasonable or excess.

The enforcement of conditions could lead to

undue restrictions.

- Obstruction or resistance to law
enforcement.

The prohibition against hindering or
obslructing police officers, conveners, marshals,

or others needs to be carefully delined to avoid

overly broad interpretations.

- Possession ofweapons or objects
Weapons and objecls need to be defined

Demonstrators may possess items for self
defense.
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15. Regulatious.

(l) The Cabinet

Secretary may

make regulations

for the better

carrying into

effect the

provisions of this
Aet.

(2) For the

purposcs of
Anicle 94(6) of
the Consitution

(a) the purpose

and objective of
delegation under

this s:ction is to
enable the Cabinet

Secretary to make

rcgulations to
provide for the

better carrying
into effect of the

Poge 727 ol 72i



>Eqci

o:,
o
c.

*I * EE e { *fi ff *e
Ea"E.H' u*aB:$**E gaX8,g:.6aoE
t 

e r 3;;H: ; + x-rc

E A i s e F H E fr € B.or,r ! < E!@ =='z*a'. 56-83 rBo9 d8 5i6'i:r r!

* r' oi [ ; ' 1$E.

rE e s $ i a B i $E

!o
Q

o

ul



16. Repcal of
sections 5 5 of
Cap 56.

The Public Order

Act is amended by
repealing section

5, and repaling
section 6

Henneh TVamuyu Remove It sanctions the harassment and aMuetion of
protests by people carrying weapons and

purporting to execute ordcrs ftoar above.

Law Soclety of Kcnya should be done through Statute [aw
(Miscel laneous Amendment) Bill

Provision is ideal
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