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On the 12 and 13th of September, 26 members of parliament met at the

Whitesands Hotel in Mombisa. The meeting was hosted by the Departmental

committee on Finance, Planning and Trade and the Institute of Ecor"romic Affairs

a Kenyan policy think-tank based in Nairobi The meeting reflected on

Parliaments management of the debates on appropriations and made some

recommendations lntended to sharpen and improve this' The meeting also

reflectecl on the experience of parliament in managing a deregulated economy

and especially tft" case of the pensions industry' capital markets'

telecommunications and electricity and also made recommend ations on

improvements to the relationship of the national assembly with t'hese

dereguiated industries.

C)n the second day the meeting discussed the performance of the current

parliament and desires for further reform in readiness for fufure parliaments.

This report captures the proceedings of the two-day meeting and tlre

recommenclation made by the parliamentarians $'ho attended'

Irrternrsofpresentation,wehavepresentedtherecommendationsattl-re
beginning of the document. This is followed by the proceedings of the meeting'

ihit i.riorporutes the presentations made by the presenters and discussiotr
verbatim.

Background

RECON{MENDATIONS FROM THE NIEETING

M tofa an bu et

I That a Parliamentary Budget Office (PB

safeguard this office, it should not on

pariiament but it would be desirable

O) be established as .r priority. To

ly be set up bY the structures of
if it also received constitutronal

)
protection. (C)

that Parliament is concerned that there is inadequate scrutiny of the

estimates and recommends that the executive provides each departmental

committee with respective estimates at least 3 months before budget is

reacl. The committees will present its report to the house when the votes

.rre being considered during the comnittee of supply. (C )

Tlrat alt votes should be discussed on the floor of the house and trone

guil)otined. (SO)

ihe number of allotted days should be ir-rcreased so that each N'linistry's

frroposed expenditure can be scruhnized. This should also be scruhnized

bv the relevant departmental conrmittee. (SO)

I
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5. Implement the Sec 16 of the Constitution that Ministries should be created

in consultation with parliament and by an Act' {there lvas a suggestion

that this should actually be set up by the constitution)

6. Conholler and Audito'r C*r"i (ieC) stroUa be a constitutional office

answerable to parliament with powers to prosecute' (C)

7. Parliament ,f,orrta t"t"i" tft" 6eC report u'ithin 12 months of the end of

the financial y"u.. fu'tiu^"nt should receive the draft accounts before

;;;ti;; the Appropriations for the following financial vear'

a. inaym"aster g"*r,i account should be subjected to an audit)"

9. That SO 101A U" u'""i"J to allow appropriations for each ministry to be

referred to the relevant departn'rental committee

10. De-consolidate the A;;;;tiutlont BiIl and instead have a BiIl for each
- -' 

separate vote to be uppto""a by parliament as presented in the Estinates'

Individualize the Bills'

11. Parliament requires timely information .during the year- ol tt]:

implementation of the U"agJt 
""a 

meeting of targets,To this end it sfgu]a

receive quarterly rePorts Jtt di'b""''t"nts anct performance'- To achieve

this, the ministercfto"iJ t"t out at the beginning of the year' the intended

otg"[-""a goals of public expendit"'.: T the given year' Parliament

should have powers ti tut" t"y action it deems necessary to correct this

situation e.g through injunctive powers'

12. That parliament U" gitln poweis to withholcl a ministry's budget if in its
'- 

;;ffi" (as reportecl'/acrvised by the controller and auditor general) it is

not being used as aPProved'

13. Budget must be syncfuonisecl with policy papers that have been presented

and Passed bY Parliament'
14. Members were concerned about the nunrber of funds that do not come

under parliam"r,tu,y ""U"y 
ancl resolved that any fund set y9 for'. tf e

collection ancl appropriation of public funds should be subiectetl to

parliamentary scrutinY'

Management of a Deregulated Economy.

Parliameni has through legislation set up regulatory authorities to manage

various sectors e.g teleconr'munication ani electricity' However' 
- 
some 

.of 
the

t"girlutio,-t is not ibust enough to enable snlooth functioning of tlre sector e g

EfiB or not broad enough Sonie are also not harmonised n'ith other acts

15.Parlianrentshoulciirrfornritselfofthestatusoftlrederegulatedsectors,
confirm if they are in conrpliance with parlianrents intentions and address

anv s'hort-comings or issues emergirg & amenci the laws to compel

regulatory agencies to submit reports to relevant conrmittees on a reqular

bas is.
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.16. Establish a select committee to review the working of regulatory policy'

17. Parliament should scrutinise prol-rosed legislation nrore vigorously to

avoid creation of weak institulions

Parliamentary Committees
18. That the poitfolio of exishng committees be reviewed and rationalisecl to

cliscourage too broad a mandate (SO)

19. Party whips should not hold any committee positions' (SO)

20. Thai the performance of the committees lre evaluated to establish whether

their mandates should be limited or expanded' (SO)

2'l. l\{embers should belong to at least one conlmittee and nrultiple

memberships shoulcl be discouraged, and if possible be limited to tt+'o'

22. MPs shoulcl state their own preference for appointment to coninlittees

(through nrembers' lists of interest)

Representation
23. 

-Review 
of electoral systern to include proportional representation (C)

24. Provision of public hearings/ sittings of conlmittees

25. Mechanisms for introduction of iSsues by un-represented constituencies

e.g through petitions (C )

Other Issues
26. Harambee system: Menibers are concerned and frustrated by the abuse of

the harambee system and the iendency of government to abdicate its role

of provision of social services. They recommend that the role of haranrbee

should be redefinecl and instead a direct allocahons be made in the budget

for constituency development funds. The constituency fund contprising

5% of buclget should be ecluitably divided between the constitueucies'

27. Parliament should enhance scrutiny of executive compliance t{ith its

recommendations via the establishnrent of an implementation/ assurances

con"Lmittee (SO)

28. Parliament should be informed of all issues that touch on public money

e.g deb! agreenlents the counfy has signed etc

29. Governnrent shoulcl seek parliamentary approval fOr exceecling levels of

tlomestic borrorving.
30. To promote perception of parlian-rent and integrity, parliamentary salaries

and otl.rer eatnings should be revierved by an independent bodv or

tribunal. (PSC)

3.1. That structures nithin par'liament should assist \\,ith technical infornratiorr

to reduce the disconnect betn'een policv and executive.
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32. Parliament should periodically organise meetings and seminars to equip

menrbersrvithknowledgeandskillstoenabletheMPstoperfornrtheir
parliamentarY functions.

33. Establish a list of members' interests'

34. Explore mechanisms where parliamentary votes of no confidence do not

result in dissolution of parliament.

35. Reexamine the "sub judice rule" as applies to parliament'

36.Thatparlianentshouldregularlyorganizesessionsforparlianrentarians
to inform them on Economic and Budget issues

I

I

I
I
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NTAIN OBIECTIVES OF THE SEMINAR

Session Chair: Hon
Conrnrittee.

Simeon lVtkalla, Chairman, Finance, Planning and Trade

Examine the role of parliament in public finance managemen! the

irlrtlltio"uf provisions, the performance (and 
, 
reasons for it) of the

f"rlyr,l Parliament and make proposals for consideration in preparing for

the 9'h parliament
Examine the relationship of parliament with an increasingly deregulated

economy. Many Sectors were deregulated in the 7rh and 8th pariiament'-s

rvatch ind new regulatory authorities established. This workshop n,ill

revierv the case if telecommunication, electricity, Pensions and Equi!v

n-rarkets and using comparative information' explore the role of

parliament in stimulating and managing a deregulated economy'

ile"ie* the performince of the 8th parliament and ProPose

recommendations for further parliamentarv reform and guide to the 9th

parliament.

I

l

DAY ITHURSDAY, 12TH SEPTEN4BER 2OO2

SESSION 1: INTERROGATING PARLIAMENTS
OVERSIGI{T ROLE: CASE OF APPROPRIATIONS TO

MINISTNES AND GOVERNMENT DEPARTMENTS

TOPiC 1: INTERROGATING PARLIAMENT,S OVERSIGHT ROLE:

THE CASE OF APPROPRIATIONS
(Presentecl by Albert Mu'enda, Inshtute of Economic Affairs)

The presenter informed the members that appropriations to ministries and

goveinnent departments, that parlianrent approves, has tended to be

ioncentratecl on non-procluctive sectors, rvith the Office of the President .rnd

related expenciiture votes consuming 14.8%, general administrati on, larv and

lustice provision taking up 10% ancl the public clebt servicing accountitrg lor 31%._

The economic sector ancl infrastructure are allocated 14.5% leaving a balance of

757% for the social sector. He advised against spending too nruchon the tron-

procluctive sectors. Further, he explained that gron'th u'ould only be realized if

tfr"." .,n,0, efficient spending on tlre prillars of grou'th, rvhich lre identifietl as the

econontic sector, social sector and infrastructure'
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N{r. Mwenda observed that despite the growth in levels of public expenditure'

the country continued to register economic decline, Iower GDP per capita'-higl"rer

crime levels, less forest of,"ug" etc' The high public spending has also not

,t"o,*"a the high unemploym"ent levels presently at 30% and rising Doctors

continue to flee the country for greener pasfures elsewhere' with 65 doctors

i"."i"g the country in 200i. It nis explained that only 30 5% of the Kenyan

househoidshaveaccesstocieanpipeclwaterandpendingbillskeeprecurring
every fiscal year despite the annual allocations in the printed estirnates for

s.rpply of ttaier and payment of pending bills'

He said, that public resources were also being aliocated to ineffjcient State

Corporotion, ,r,d gurr" the example of the proposed allocations in the Budget

2Oo;/B to Kenya National Assutance Company' Kenya Railways' Kenya lr4eat

Commission and Agricultural Finance Corporation'

The following observations were made regarding specific expenditure votes

proposals contained in Budget 2002/ 03:

Office of the President (OP)

. That there were proposals to create new expenditure heads that will

certainly result in higher public spending' Apparently the services

providecl by the propoied expenditure heads (e g' the nerv police training

ichools) could be provitled by the existing expenditure heads' It was not

clear what necessitated the creation of the new expenditure heads'

.SonreClepartmentswithinoPtendedtoduplicateeffortse.g.departnrents
dealing with registration of persons, food relief' poverty eradication and

disaster mana gement etc

N{inistrv of Aericulture and Rural Development
. There u,as an unrealishc provision for prurchase of nrotor vehicle for Ksl.r

E7,609.00
Allocation to National Irrigation Board rt'as revierved downrvards by Ksh'

121 rnillion - this could ground the operation of the organization'

The Ministry also proposed to create new expenditure heads and sub-

votes while at the same hme abolishing others' The criteria n'ere not clear'

\1 inistrv of Health
. There lvas less provision for purchase o

clecline of Ksh. 37.4 million) while the
f drugs for Rural Health Cenh'es (a

DARE project for the Provision of

clrugs hacl been rvithcirawn. This could result in lorver access to drugs bv

the rural poor.
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There was an upward adiustment of allowances for doctors and

paran-reclics "nd 
ti'ris *as plthaps an effort to persuade doctors and

paramedics not to flee to other countries'

brants to Kenyatta National Hospital and Moi Referral and Teaching

Hospital were iut by Ksh. 18.6 million and Ksh' 3'5 million respectively'

The ministry also proposes to create new expenditure heads - i'e "Conh'ol

of Malaria" ana "kenya Expancled Programme on Immunization (KEPI)"

with total budget of Ksh. 3gmlllion' Notably the fight against malaria and

immunization are not new phenomena Therefore the ministry should

explain why the new heads have become necessary now and after so

miny lives were lost recently through malaria outbreak'

\{inistrv of Education Science and Techno Iosv

. The allocation for house allou'ances for the Provincial Administration

sendces was reduced from Ksh. 28.2 million to Ksh. 2.8 million while staff

establishment remained the same. Has the government acquired neu'

houses for the Provincial Administration staff?

. There n,as no aclclitional allocation for purchase of textbooks'

Ministrv of Roads and Pubiic \'Vorks

Funding for utilities (e.g. telephone, electricity, water

alt depirtments. This could result in the escalation of

bills, given that the ministry has provision for electri

etc) was cut acl'oss

ministr-v's pending
city pending bill of

"Central Planning
ational is not clear.

Ksh. l0 million in Budget 2002/03.

\linistrv of Tourism and Wildlife
The nrinistry ProPoses to create a new department

Uni(' established with a budget of Ksh. 5 million, but r

\'{ inistrv of Locai Covernment
. There is need to ensure that the distribution of the Loc al Authorilv

Transfer Fund (LATF) is not skeu'ed in favour of certain regions'

.UnLikeKenyaRoadsBoarcl(KRB),whichisgovemedbytheKRBActin
the distribution of Road Maintenance Leqr Fund (RMLF)' tlie distribution

of KUTIP funcls is apparentlv not based on any knon'n formula'
. The Interinr oversight Board (loT) nith jurisdiction over Nairobi onlv has

a buclget, rvhich is 10 times more than that of the Kenya I'ocal Authonlv
Reforn, Programme (KLCRP). Is there an opportunity to merge these

deparhuents?
. N4inistr),of energy
. FuncLng to olkaria Project h,as reduced frour Ksh. 6.3 billion in 200.1/2002

to Ksh. t.8 billion irr Ksh. 2002/03, a developn.rent that might delay the

finalization of the Proiect.
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Irlinistrv of Environment and Natural Resources

Dishibution of funds for provision of clean piped water is sken,ed in

favour of certain regions, with Baringo distfict receiving Ksh' 63 million
while Nyando district was allocated Ksh. 1 million.
The ministy proposes to establish the National Environrnent

Management Authority (NEMA), though with a budget of Ksh 404 8

million -almost twice that of the departments scrapped to give ttay to

NEMA.

Office of the Vice President and Ministrv of Home Affairs, Heritaqe and Sports

The ministry proposes to lay off 1,500 n'arder trainees in 2002/03. This

explains the drastic drop in the budget allocation to personnel exPenses

fronr Ksh. 113 million in2007/02 to Ksh. 72 million in 2002/03. But is this

feasible? AND *'hy recruit 1,700 warder trainees in the subsequent year?

Despite the pathetic state of the sport facilities allocations to all the main

sporting facilities have been reduced in Budget 2002/03.

Ministrv of Finance and Planning
The N{inistry proposes to establish hvo new departments i.e. "Department
of Research Developnrenf' and "Central Planning and Co-ordination
Department. Once again this translate into additional expenditure and

hence need to seek further iustification for the establishment of the offices.

In conclusion, the presenter suggested that the anomalies in the handling of

appropliations to ministries and government departments were perhaps as a

result of the manner in which the debate and approval of approprialiotls rl'as

handled. He therefore proposed the review of parliament's mandate, appro.rch

and oversight role on appropriations.

Topic 2: INTERROGATING PARLIAMENT,S OVERSIGHT WORK:
Case Of Appropriations To Minisry Of Agriculture And Rural
Development

(Presented By James K. Nvoro, Tegemeo Institute, Egerton University)

Potential in Agriculture
The presenter noted that there was huge potential in the agricultural sector in

terms of
. Contribution to Gross Domestic Product, enrployment exPorts earni:rgs

and food securitv.
. Invigorating effects on the econonty
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Economic and Agricultural Growth rates

The following observahons were made regarding the performance and resource

allocation by the Ministry of Agriculture and Rural Development

. That there was limited public investment in agriculture - About 3.5% of

national budget with a large proportion being allocated to non productive

o MultiPlier effects

o Farm sPurs off-farm
. Creation of demand for industries
oFacilitatingthetlickleclownofbenefitstotheurbanareasandnotvice

versa
. Investment in agriculture has the highest poverty reduction potential and

that this is also underscorecl in the Poverty Reduction Strategy Paper

(PRSP)

sectors
Sustained low growth rate

o Low productivitY
o Reduced earning

Loss in Domestic competitiveness
o High costs of Production
o Low returns
o Poor linkages to agro Processing
o High comPliance costs

The speaker reiterated the need to reconsider and develop a vision

country. Issues requiring immediate attention include:
. Do we have a vision for the economy?
. Is the Budget allocation consistent with:

o Economic Growth
o PovertY reduction
o Human resource develoPment
o Sustainable physical environment

for tl.re

Appropriations Strategies to Revitalize Agriculture and Rural Development
t.,iieaie budgetary allocations to agriculture (Through Public-Private sector

community partnershiP)
. Provide Rural finance

o Micro credit schemes

o Collaterised credit Investment in Rural infrastrtrcture
. Investment in Production Technology Developntent

o Seed develoPment
. Investnrent in Extension Services
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r Provide for Food price stabilization
. Combating contagious livestock diseases
. Reduce allocations to parastatals and speed up privatisation of inefficient

parastatals
. Increase allocations to productive sectors
. Reduce recurrent Expendifure
. Civil Service Reform
. IntroduceAccountability
. Monitoring and Evaluation

Topic 3: ENHANCING PARLIAMENT,S EFFECTIVENESS ON
SUPPLY/ APPROPRIATIONS ISSUES

(Presented by Duncan Okello, lnstitute of Econontic Affairs)

INTRODUCTION
The presenter started by pointing out "the basis of parliamentarv ensagentent
with appropriations"

1. That the Authorization Pouter springs frorn the 'no taxation without
representation' principle; This he noted is the reason why the constitution
bars any rvithdrarvals from the Consolidated Fund except by
parliamentary approval.

2. Ouarsight: The laws of Kenya also bestorvs certain power on the National
Assembly to Monitor public spending and to oversee the audit of public
accounts

l\Iirrit trrurr Conditi otts
A7r7t r o 1n i n t i o r rs f s-s rres

For Effectizte Pnrlinurentnry Ettgogertrertt ltt

1. INFORMATION - must be credible, timely and user-friendly
2. EFFECTIVE POWER - depends on the existence of amenclment ancl

injunctive powers
3. RESTRICTED EXECUTIVE DISCRETION -
4. ENABLING I{ECHANISMS

Reference was made to the a study on Fiscal rransparency in 5 Africa.
counkies, the findings of which were published in 2002. An iniporta.t fincling
and relevant to the topic under discussion rvas 'lr order to refip tlti better spetr,lirig
butcfts of ennb.led legislatiue rhecks mrd broader publit: debnte, h.a,tspnrertcy nn"l
uenrtirtgfirl participntiort irr the legistotioc plnse of tlte btclget process fltcreforc riqtriras
npproptinte atrrcttdnrctt pouteo clntity of roles ruil respotrsibiliti es mtrl
srrfficiertt irrfonnatiorr, titrc md inilepenileri legistntiae cnpacity to scrtrtitize
brrdget proposnls. Forrrrnlized processes t'or tegistntiie tlaltnta of ni rt inierttctttiotr itt tlrt
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budget and for citircn acccss to budgetmy decbion making in the legislatwe maximise

theT.ole of the legislahne as a gateutal t'or ihe ptblic to the budget process' . (See P .21)

Key Stages ht Apptopiatiots €t Critical lssues Of Concent To Effectioe

P arli anrmt ary En ga g anent

Stage 1: Release of Estrmates

Stage 2: Vote on Account
Sta[e 3: Appropriations BiIl (Committee of Supply)

Stage 4: Supplementary Appropriations Bill

STAGE 1: THE PRINTED ESTIMATES

By practice Treasury releases the Printed Estimates to public about 1 week before

budget day. Notadly parliament does not enioy exclusive or privileged access.

stan?ing brder 15i (txal(u) allows the committees to scrutinize estimates.

Ho*evJr, it is expected of the Parliamentary Committees to Report on this aspect

of its mandate u,ithout providing the mechanism for doing so, especially before

the budget or debate of the estimates.

STAGE 2: VOTE ON ACCOUNT
) Based on Sec. 101 of the Constitution
) It grants up to 50% of proposed expenditures

> The Vote on Account is expected to enable govt' continue providing

service until the Appropriation Bill conres into operation

) It has to be passed by 26s June following a l-day debate, not withstanding

the fact thaf parlianent encounters the budget docunrents for the first tinte

a r,,eek before the budget day.

STACE 3: COMIT'IiTTEE OF SUPPLY

i Sits between july 1 and October 31(20 days of Supply) as stipulated by

procedures of the House - SO 142 (1).

> tonsiders Ministerial Appropriations on Vote Basis with two days being

allotted to each expenditure vote.

) only 10 expenditure votes are debated with the balance being subiected to

guillotine - SO 142 (7).

> iO UZ (3) allows a reciuction of the Vote but or-rly when the sublread is

being considered.
i No condition is to be attached to any Vote.
) Appropriations Bili is normally passed in October to give legal effect to

theie expenditures (This is a special issue of the Kenya Gazette

Supplentent). The Bill covers total estinrates including nroney alre'rdv

,n'iilicirar.,n front the Vote o. Account. The Bill has a sched ule that

describes for both recurrent and developnrent expenditures, the vote
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number, a paragraph describing the service or purPose, the supply
anlount and the appropriations in aid.

STAGE 4: SUPPLEMENTARY ESTIMATES
) An amendment to Appropriations Act
) Used to facilitate reallocations
) No new items not included in the annual budget should be entertained in

the Supplementary Esbmates.
) Usually passed in March /April; restricted only to reallocating existing

votes and where necessary reduction and addition to the exisfing votes.
) Concludes by the passing of Supplementary Appropriations Bill.

Cortstraints To Patliantent On Supply lssues
. The Vote on Account takes one day, without parliament not having had the

benefit of scrutinizing the printed estimates in the first place. The policy and

not the esthnates debate is interrupted to pass the Vote on Account. Thus
parliament passes the Vote on the basis of an on going policy debate.

. Whereas Vote on Account grants 50% advance to Ministries and Governrnent
Departments, save for refusing to pass the Appropriations BiIl in October,
there is no parliamentary mechanisn to correct irregular expenditure
midstream.

. The Printed Estin'rates are made public too close to the budget clay to enable
parliament to scrutinize them before debate. Pon'ers of scrutiny eranted by
SO 151(4) (a) are nullified in practice.

. SO 101A (4) which shields the Appropriations and Supplementary
Appropriations Biils from Departmental Scrutiny, leaves Parliamerrt with an
unwieldy Comn-rittee of the Whole House to consider a rather detailed and
confusing appropriations.

. Parliament has weak amendment powers. Thus, Votes cannot be shifted
betn,een miniskies. Which n-reans that, a policy nrandate granted by
parliament can be deliberately under resourced and parliaurerrt has no
powers to align allocations to its policy mandate. In other words, parliarrent
may have passed a Sessional paper on Poverty buf if it feels that the
estimates are not prioritizing poverty (in favor of security for instance, it lras

no wriggle room. It cannot reallocate resources).
. Consolidated Appropriations Bill is limiting mir.risterial scruhny.
. Guillotirre also undermines scrutiny.

Possible Renrcdies

. Printed Estimates should be released earl1, (probably March) and can be

considered by Departmental Committees or the Finance Conrmittee or both
and a Report made to the House. Early tabling gives tinre for negotiirtion
behveen the Executive and the Legislature.
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This would require amendnent to the Standing Orders, Exchequer and Audit

Act or enactment of a Parliamentary Budget Office (PBO)' Whereas

Committees can invoke Standing Order 151 (4)(a) porvers to scrutrni'e

Eshnrates at any time, Treasury may rightly plead that they are not,ready;

it 
"y 

ur" being prepared according to the Executive budget-mak'ing calendar'

fnemo.alerrdarr--ParlianrentaryanclExecutive-needtobesynchronized
through formal Provisions.
Amenci so 1014 so as to allow appropriations for each ministry to be referred

to the relevant committee
De-consolidate the Appropriations BiIl ancl instead have a Bill for e.rch

ministry. Individualize the BiIls.

Giveparlianrentpowelstoshiftvotesespeciallyifitseekstoalignresource
allocation with a particular policy mandate it has granted' BUT this requires a

culfure of negotiation and mutual respect.

Give pariiament powers to withhold an expenditure vote if in its opinion (as

reporied/ advis"d t y tn" conholler ancl auditor general) it is not being used

as^approvecl. This requires that the CAG be Parliamenls auditor rvith closer

structural ties to the House and relevant comnittees'

The SO to require that ninisters give quarterly reporls on budget

implementation status to the relevant committees. The House Powers to

recommend withholding of ministerial resources should emanate fronr the

decision of this committee
Renr ove guillotine Procedure
Establish mechanisms for action on Audit Reports

DISCUSSIONS
Hon. Oloo Aringo observed that the some of the problems afflicting parliament

rvere self-inflicted. According to hin1, if the Parliamentary Budget office rvas

implemented some of the problems would be resolved. If the PBO Bill rvas

paisecl into law, it would create a Budget Co,rmittee to conduct and interrogate

the consoliclatecl funcl. He noted that there was need to provide sufficient days to

irlterrogate the estimates. He explained that he had presented the motion to the

House but there has been a delay and that there is need to exelt Pressure on

parliar.nent to bnng back the Bill.

Hon Basil Mu,akiringo u,onclered the technocrats charged with the responsibili!v
of clrafting the budget had a vision and they did not question politicians rr'hen

thel' erred.

Dr. Janies Karuga, Cirairman-Institute of Econonric Affairs, advised that n'hat

rr'.rs requirecl rvas the harnlonisatiOn of tax collection nleasures. He at.'lded th,lt

Poge 16 of /B



unless parliament safeguarded the revenue collected, no meaningful

development would be achieved. Further, he explained that the Vote on Account,

for example, has been taken out of context from the British parliament.

According to him the creation of PBO is an important beginning.

Hon. Otula took Mr. Nyoro to task on his suggestion that the allocation to the

lr,linishy of Agriculture and Rural Development be increased from the curent
3.25% of the total government expenditure. He argued that the dismal
performance of the agriculfural sector was due to inefficient spending, rt'ith 60?/"

of the Ministry's allocation going to parastatals. The soluhons to the problens
afflicting the sector, he argued, lay elsewhere and not in increased allocations to

the Ministry.

Mr. Nyoro responded to Hon. Otula by pointing out that the increased allocation
is necessary but is not sufficient. Even with an allocation of 3.25 % of total public
expendifure, if we can remove those parasitic parastatals we can nr ake a

difference. He added that what is needed is civil service reform and n'e ueed

other things too because allocation alone will not make a difference. When
agriculfure performs r+'ell the economy performs well. The econony is "rain fed"
typically. We need to move away from the dependency on rain. He underscored
the importance of a Vision for the agricultural sector.

Hon Kimetto praised the good work being done by the Kenya Roads Board and
recommended the same approach in the utilization and monitoring of LATF
funds and other funds be adopted.

Hon. Eng. Toro lamented that the some committees were frustrating the efforts of
Men-rbers of Parliament to move motions/Bills. He particularly singled out
Menrbers who doubled as party whips and chairn-ren of con-rmittees n,ho

supported the motions/Bills at comn'rittee level but tobbiecl to defeat
motions/Bills when introduced in the House. He therefore sought an assurarlce
from the Chairman of the Finance, Planning and Trade Con-rmitttee that he
rvould support Hon. Oloo Aringo's motion on the establishrnerrt of the PBO

n,hen it is re-introduced.

Hon Ofula noted that the tinle remaining was too short for the incumbent \,{Ps to
see through some of the envisaged Bills and suggested tl,at a similar senrinar be

organised for the ninth parliament.

Hon. It4r,alulu skessed the need for entrenching the separation of the pou,ers of
the three arms of government (i.e. parliament, judiciarv and exec uhve) irr the

Kenyan larvs, if the crisis in leadership is to be resolved. He suggested that tlle
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best way to resolve the conflict between the three arnts of government is the

constituHon review.

Hon. Ayoki proposed that similar seminars be facilitated for those in the
ninistries.

Mr. Arthur Namu, Director of the Institute of Economic Affairs argued that
underlying all the contributions was the issue of strengthening institutions. He
gave the example of Italy where frequency of change of governments was very
high but the shong institutions facilitated economic growth. He added that there
u.as need to put in place a systen of reward and punishment that is incorpolated
into institutions in Kenya.
Hon. Gatabaki observed that the president has impunity to direct the finance
ninister without reference to anyone and with total disregard for parliament.
Unless parlian'rent is given teeth to defend these institutions, these anonralies u,ill
continue take place. He therefore suggested an impeachment process to separate
these porvers.

Hon Ndwiga said that the parliamentary committees n,ere dormant during the
7fi parliament and that some never sat even once to conduct any business.
However, the committees were rejuvenated during the 8th parliament and that
they rvere norv causing ripples within the cabinet with Ministers complaining
that tlrey were hindrance to their work. But this was only because they were
pointing out anomalies

Hon. Angwenyi asked members not to give up. He urged nrembers to propose
methods of empowering parliament.

Hon. Khamasi noted that MPs do not have sufficient tinre effective debate on
esrim ates and this probably called for amendments to standing orders.

N{r Dancun Okello of the Institute of Economic Affairs explained that the tin-ring
of the seminar was deliberate since parliament tvas set to revierv the standing
orders before the end of the cunent parliament term. He said, when parliament
says the ministers are feeling the heat from the conn'rittees then they are working
and that N'lPs owe it to thentselves to maintain those contntittees. Should *,hips
of political parties chair committees? There might be a conflict of interest so
n,hips of political parties should not chair conntittees.

Hon. Aringo told members that Kenya's is probably the only parlranrerrt in the
u,orld witl'r no legislative drafting support. This government only listens to laws
vou hal,e sanctioned. He told menrbers that they had the pon'er and hence the1,
should participate rn the nrakine of legislation but thev need to buclset for this.

Poge 18 of 78



He suggested that Ministers who failed to turn up for debates be locked out for

one month.

Hon. Joe Doncle said that his experience is that it is not possible to discu_ss all

expenditure votes in twenty days allotted for debate on appropriations. If the

presentations were made in March parlianent can examine and critique the

and they can be aligned with parliaments work.

Hon Ornolo: lr,IPs should insist that governnent plays its role. It is the executive

that needs to come to parliament and it cannot be the other way around. For

example, the Ministry of Transport and Communication is not established by any

law but all the parastatals under it are established by laws.

Betty informed members that the 20 days allotted for the committee of supply

werl set up when there were only 10 ministries and these served them well.

Proposed Recommendations from the Floor:
. Creation of PBO as a priority
. Ability by parliament to Pass a nrotion of no confidence rn'ithout

dissolving itself.
. That party whips should not be chairmen of committees
. Respective ministry budget to be presented to respective committees 3

months before budget is read.
. Creation of miniskies should be by an act of parliament.
. CAG should be office holder of parliament and given powers to prosecute'

. Abolish passing of expenditure votes by guillotine procedure'

. Paymaster general account should be subjected to an audit.

. Need to have thorough review of governnent expenditure to harmomse

them with legislation. Consolidate - paymaster general and exchequer.

Need for closer scrutiny of amounts and procedures of authorisation of
exchequer.

. CAG audit report should be presented to respective con-rmittees 12

months following the end of financial year.
r Quarterly reports on parliamen! performance indicator
. Harmonise and rationalise the expenditure of governnlent in financial

year.
. Need performance criteria or targets.
. No hiding of debts e.g. paying of contractors after the financial year.

. Budget must be synchronised with policy papers.

. Formula for revenue sharing; 5?6 of budget should divided equitably to all

constituency for development and start n'ith constitutional developr:rent
fuind.
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. Cive parliament power to monitor the funds.

. Enhance port er of parliament to censure ministers.

. Structure within parliament to assist with technical
reduce disconnect beh^/een policy and executive.

. Generate habit of reading

infonnation and

SESSION 2: INTERROGATING PARLTAMENTS
OVERSIGHT ROLE IN A DEREGULATED ECONOMT

Session Chair: Hon. Basil N'lrtakiringo, lr,fember of Energy, Communication &
Public Works Committee

Topic 4: DEREGULATING THE KENYAN ECONOMY:
(Presented By, Kwame On,ino, Instihrte of Econontic Affa.irs)

History of Deregulation
The presenter defined Regulation as government sanctioned activitv tl-rat
provides benefits or imposes restrichons. He explained that the history of the
policy on deregulation dates back to early 1990s and commenced n,ith sector
liberalizahon, pri'atization and suspension of price controls in -1991 (see Fiscal
Strategy Paper, 1996). Regulation rvas parfly infornred by pressure for economic
liberalization and this led to the creation of regulatory institutions.

Primarv Considerations in Dere qulatiorr
1. Regulatory Goals varied according to sectors.
2. Regulatory Instrunents include Acts of Parlianrent, regu)ations by

Reuulatory Agencies and subsidiary legislation by minister.

The Case of 5 Instituhons - RBA C1\,IA CCK N4PD and EIiB

1. N'lonopolies and Prices Department (MPD)
. Was established under CAP 504
. Act of Parliament is necessary to encourage Compelition in the

economy by prohibiting Restrictive Trade practices, controlling
monopolies, concentrations of economic power and for connected
purposes.

. Annual Budget for MPD is approximately US $235,892.

. Commissioner is a niinisterial appointee.

2. Finance

Capital Markets Authority-CAP 485A
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Act of Parliament established CMA for the purpose of promoting
and facilitating the development of an orderly, fair ancl efficieni
capital market in Kenya and for connected purposes.
Annual Budget for CN{A ra,as US $1 N{

3. Retirement Benefits Authority (RBA).
. Retireurent Benefits Authority (RBA) was established under Act No.3

of 1997.
o The Act of Parliament was established for the regulation, supervision

& promotion of retirement benefits schemes, the clevelopment of the
sector and for connected purposes.

. Annual Budget of RBA is approximately $1.5M (2001)
o Government Grant stands at Kshs_48M

4. Utilities

' eommunications Commission of Ken-va rvas establishecl uncier the Kenya
Communications Act, 1998.

o Act of Parliament was aimed at providing for the transfer of
functions, powers and liabilities of KpTC & for connectetl
purposes".

ERB- Electric Porver Act 1998.
o Act of Parlian-rent is required to amend & consolidate the lau,

relatir-rg to the generatiory kansmission, transfonlation,
distribution, supply and use of electrical energy for lighting and
other connected purposes.

Issues for Legislature
. Legislative oversight especially in subsidiary rules. Status of the MPD-macro-level regulatory agency
. Audit and financial reporting
. Relationship between Sectoral Regulatory Authorities (SRA) and MpD. Regulatory Capture
. Autonomy, independence & accountability
. Regulation through litigation
. Danger ofreversion & Rollback
. Cost-BenefitAnalysis
o Conflict of interest
. Consistent principles for Regulatory policy
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TOPic 5: RECENT DEVELOPMENTS IN TI-IE RETIREMENT
BENEFITS INDUSTRY & THE ROLE OF PARLIAMENT IN THE
PENSIONSSECTOR

(Presentation bv Edrvard Odundo, CEO, Retirement Benefits Authoritv)

It is a great honour for me to be invited to be part of this distinguished assenibly
to discuss the recent developments in the retirement Benefits inclustry and tlie
roleof parliament in the pensions sector. N{r. Chairman, I u,ill give an exposition
of the economic contribution of the retirement benefits in"dustry 

"ri,t 
th"n

proceed to touch on the rore of parliament in the pensions sector, for effective
actualization of the full potential of Kenya's retirement benefits industry.

Before touching on this important issue, however, I wourd be abdicating my
duty, )\'lr. chairman, if I fa ed to give a rittle background on some of the reasons
and objectives underlying the enactn-rent of the Retirement Benefits Act and the
creation of the Retirement Benefits Authority. I shall therefore first offer a brief
recap of the same.

In tandem rvith the global acceptance that state-provided Pension is inadequate
and unsustainable in the rong rury ancr the realization ihat a rrelr-managecr
retirement benefits industry is imperative for enhanced mobilization of domeitic
savings and faster economic growth and creveropmen! Kenya macle the first
deliberate and conclusive effort torvard the development of the retirernerrt
l'rerrefits industry with the enactment of the Retirement Benefits Act i. 1997.

.lVIr. Chai,.an, prior to the enactment of this Act, the retirement benef.its i^dustry
u'as characterized by the rack of a harmonized legislative frameu,ork and a
discordant regulatory environment. This recr to u,ell-crocumenteci cases of poor:
investments, delays and denials in payment of crue benefits to men-rbers, misuse
and outright theft of members funds a.d a myriad of other problems the
ultimate cost of whicl-r was a poor stancrarcr of living, and i. sonrl cases abject
poverty for .rvorkers on rehrentent.

The Relirement Benefits Act, r\{r. Chairman, n,as enactecr in August r997 in orcrerto try and address some of these probrems afflicting the relirement benefits
industry. The Act created the Retirenient Be^efits Aithoriqv as the reguraiorv
institution charged with; tl.re ntanagentent, promotion and ievelopmerit of U.eindustry, the protection of trre intereits of schenre nrembers ancl sponsors, .rncr an
advisorv role to the Governnrent on poricy fornruration ancl inr ple,r enta tio. r^,itlr
regard to the rehrement benefits inciustrl,. The Act also manci ated a clear
separahon of roles, rvith schemes being required to use flre services of separate
professional i nvestnient nt anagers and custoclia rrs.
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The subsequent gazetting of the Retirement Benefits Regurations 2000, a
subsidiary legislation to the Ac! put in place further and inJeed more precise
provisions aimed at achieving the core objectives of protecting member,s benefits
and developing the retirement benefits industry. This regulations have served us
well in the regulation and supervision of the establishment and manaqenrent of
retirement benefi ts schemes.

Mr. Chairman, we at the Retirenrent Benefits Authority envisagc and are

\rqfgre working tirelessly towards, a dawn when there will be a bia"nket proper
adrniniskation and record keeping within schemes, properly funded ,.t.-",
and more importantly a situation where there will be in educated public within
schemes that is keen to save for retirement and arso abre to provicre ih" n"."rro.y
social audit to the industry in terms of n,histle blowing.

Turning to the economic contribution of the retirement benefits industrl,, 1g i5
worth noting that currently there are 1,300 pension schemes in Kenya ivith a
porffolio totalling about Kshs 140 bilion, or 20 % of the courrtry', Gor. n i,
indushy contributes to economic deveropment in several ways, wrrich incrude
but are not limited to the following;

Firstly, The retirement benefit industry encourages greater savings. It is expectecr
that the industry as it develop_*'i1r continue to pta| a key rore i'n inc.easing *,e
counhy's savings rate fron the current g% to over 25% of GDp to finance
invesb:rent to the required 2sy" -30% of GDp on a sustainecr basis to accererate
economic growth.

secondly, the retirement benefit incrustry contributes to the deveropnrent ofcapital n-rarkets and capital markets instruments througrr the use of prudent
professional investment of schene funds. This rv i in effect pr;cipitate
accelerated capital market integration, reduction in the cost of long-1srni 4.51
and.improved monitoring of corporations, coupred with a sienificantt"v in.,p.o.,ect
qualiw of the information providecl by firms to the nrarket.

Thirdly, the indusky has been a key contributor to*,ards fisca.l policv, a kevcomponent in good economic management that influence 
".onorliadevelopment. Lately with the withholcling of clonor aicl to Kenva bv our

develop,-rent parhlers, the Government ha-s resultecl to increasei .1;;r";;.
borrowing to finance budget creficit. The retirement benefits incrustry provicres avery high percent of surprus funcr for this purpose through their in'estr,ent in
Governntent delrt i nstruments.
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Fourthly, the industry provides a base for the necessary sharehorders activisrn to
ensure capital markets regulations that impact on corporate governance. The
collectiveness in ownership of equities and debt securities achieves the
bargaining power for schemes in clemanding for best practices.

Finally, the retirement benefit industry contributes torvarcrs foreign crirect
inveshnent. with the recent improvements and regulatory provisions within the
industry, the financial sector has already rvitnessed the creation of subsidiaries of
key international financial firms providing services such as funcr managenrent,
actuarial services and administrahve services to the industry

In view of the above Mr. Chairman, there is credence in ensuring that trre fullpote.tial of the indushy is realized. It is important, therefore, that all
stakeholders effectively pray their roles to the fu . In this regard, the Retirement
Benefits Authority is grateful to parliament for the passing the Retirement
Benefits Act, giving the RBA a mandate to exist as a regulatory institurions andfor supporting the Authority in its regulatory functioirs, inciuding provicling
funding to the Authority through the l\.{inistry of Finon." budget vote.

There are, however, Mr. Chairman, hvo areas where the Authority wourci like to
seek the further indulgence of the august National Assembly.

Firstlv, Mr. Chair,ran, whereas *'e appraucr the governnrent for the various
concession that have been given to the ietirenrent f,enefits industrv, it renrainsour considered view that trrere is need for greater tax incentives io retirement
benefits scheme. In this regard, the increase In tax rates on lunrp sum payments
out of schenres that was effected by the Minister for Finance au.i"g triu'trJg.1
speech is most unfortunate. Taxing benefits at the pAyE rates *ili onry Act'iounduly punish rehrees and.<liscourage saving for retirement. Similarly, Mr.Chairman the Authority continues to maintain"trrat there is need for substa^tialup*'ard revision of the shs 12500.00 tax rerief rimit on contributions to registerecr
retirent ent benefits schenr es.

Secondly,, Mr. Chairman the Authority woulcl like to appeal to Members of
l:llian]ent to expedifiously support the Retirement Benefits Amendnre.t Biil2002 rvhich is due to be tabled in ihe House soon. This bi seeks to ,r..ngti-,"n tr,,"regulatory pou,ers of the Authority by, inter allia, eiving the Authorify po*,ers todirectll' prosecute persons who ioninrit offe.ces'irnder trre Act, .is is the casewith other regulatory bod.ies.

Topic 6:

AND
RECENT DEVELOPMENTS IN THE EQUITY MARKETS

THE ROLE OF PARLIAMENT IN A
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DEREGULATED FINANCIAL SECTOR
(Presented By, Kibuga Kariithi, chief Executive, The Nairobi Stock

Exchange)

The speaker explained that the Capitar Markets offer regurated securities andDerivative markets and that the primary role of Capital lvlarkets is;1. To establish asset values througli efficient price discovery;2. Enabling the public to know how much companies are worth accorclinq tothe latest news and the most recent economic ouflook.

Capital Markets face a number of challenges, among them:. Pursuit of market neuhaiity position;. Fairness and hansparency in the conduct of trading;
' overall efficiency is measurecl in increasecr vorume ancr recruceci sprreacrs.This requires the assurance of regulatory services.. 

llll: l:t,cy agenda in most markets is skewed torvards banking .rncilnsurancei

' There is a need for independence and freecl0m to operate r'ithin the rulesof the regulatory ent.ironnrent.

The speaker noted that operators.in the capital markets nere appreciative ofparliamen(s role in enacting the follorving laivs:. The Central Depositories Act, 2000. The CN{A Act,2000.
And for fac-ilitating the establishment of a resuratory franrework for ColectiveInvestrnent Vehicles.

These changes l.rave led to the automation of a clearing, settlemenf clepositorvand registry system and an automatecr trading system, to fac,itate tracring andcross listing of financial securities in Kenya, tiguna, and Tanzania; C;;ahon;;;East African Stock Exchange with physicai p."rfr,." in the 3 EAC States.

Further he atded that a virtual network w,r create Africa wicre rinkagesconnecting the 3 EAC States to:. the Nigeria stock exchange;
. Cairo and Alexandria Stock Exchange;. and the Abidjan stock Exchange, among other leading stock exchanges.For Keny'a's Capital Markets to effectively rompete- dereguration of terecomsn'ould be a necessity (i e. VSAT ancl rarge bancrirroit .onn".tivity for InternetService Providers).

To. enhance the performance of Capitar markets, it was suggestecr that thefollowing be done:
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Establish consolidated regulatory framework encompassing retirement
benefits, capital markets, and insurance and a Regulators, Forum be
established for purposes of sharing information and experiences.
An Arbiter between the Capital Markets Authority (K) and the Nairobi
Stock Exchange be provided.
An Information Technology Bill to pronrote E-commerce be passed
covering the following:

o Electronic Signatures and Electronic Contracts.
o Privacy and consumer protection
o Security and Encryption Standards
o Network and Communication Standards
o Promotion of schemes for authenticating users
o Public Information Programmes

Policy on Participation of East Africans shoulcl ensure that East African
investors are accorded the same treahrent as ciomestic investors e.g.:

a) Taxation: Apply same rates to East African Investors as donrestic
investors for dividends.

b) Minimum Reserve of issued share capital: Sante lreatnrent to all
East African Investors as local investors.

Some Unfinished Business for the Equity Markets

1. Denrutu alisotion nnd etsent uol listing of th.e Exchauge.

For profit entities with extemal ownership there is need to facilitate conrnrercial
oriented competition among exchanges or trading systems for the following 3
ntain reasons:

o Fresh capital;
o Diversification in the shareholcler base;
o Splitting the owner from the user function.

2. It is also important to note that exchanges ab ity to respond to new threats .r.cr
opportunities, and to profi! depends on the support of a diversifiecr sharerrorcler
base, a faster decision making process, and a greater ability to raise new capital.

3. There is need to provide incentives for introduction of new proclucts e.g.:o Special Bonds to facilitate inveshnent in Healthcare, Eclucation,- Micro-
finance, Environnrental Conservation ancl Infrastructure;

o li4oney Exchange
o Over the Counter (OTC) N4arkef
o Futures and Options
o Conrmodities N,[arket to facilitate Online Auctions.
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o Forex Market.
o Short Selling of securities.
o Municipal Bonds.
o Primary Dealers.
o Repo Market.

Changing role of Govemment
o Increasing en-rphasis on ftscar rectitude and pi,atisation in the west isreducing public sector presence in these finaniial markets

upposite is true in Asia as governments borrow to repair bank barance_
sheets post-crisis and by to stimulate economies
Reform 

. 
of regulatory frameworks in both developed ancl cleveloping

economies in response to ntarket developments
Increasing international standardisation/co-ordination of reeuratory
approaches and policies.

o

o

o

[Ir,o."Ot 
and developments in the equities markets can be summarized by

Consolidation
o Mergers amongst balance-sheet intermediaries rationalize cao Merge to reap scale and scope economies on both cos

sides to raise expectecl rates of refurn and lower
diversification and to facilitate access to larser cleals.

Mergers/ alliances anrongst stock exchanges
o Facilitate 24hr hading
o Link & deepen pools of liquictity
o Share high development and teihnology costs

Cotntergettce

o

.)

pital
t and revenue
risk through

by rollout of
of Electronic

tradine. ECN's

o

o

Blurring of traditjonal boundaries between banking, insurance and fundsmanagen"rent
Balance-sheet intermediaries neecr the skills of the ciealer and markettraders need big baiance sheets to underwrite ever larger securities issuesBank relationships ancl reputation count unclerlying techniques fordefining and managing risk ilso converge

Comrcctedrress
c On-going globalisation of financial serv.ices facilitateclinternet connectivity, especially evident in growth

Communication Networki (ECN,s) and online share
account for 30% of all hades in NASDAe securities.
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o "Supply side" and ,,demand 
side,, economies of scale are too powerful for

information-intensive industries to resist digitization.

Co-orilhution
The response from financial regurators to these deveropments is increasing co-ordination and especially regulation of banking, insurance and funcls
management.

o UK Canada, Japary Korea, Singapore and Aushalia already have
integrated regulators and Germany is expected to follow soon

International co-ordination throu gh peak bodies.
BCBS, IOSCO & IAIS

o A growing emphasis on disclosure and market discipline in regulatory
practice, e.g., Basle 2.

Topic 7: TFIE ROLE OF PARLIAMENT IN AN INCREASINGLY
DEREGULATED POWER INDUSTRY

(By Dr' Kevin K. Kariuki, Chief power Engineer/Consumer Affairs Manager,
Electricity Regulatory Bonrd)

Historical Reasons for Government ownership of Infrastructure
Industries

In the United States ancl other Western European countries, governnent
ow:rership of industry and commerce began cluring the great depression of the1920s and 1930s and expanded after thE worrd frar IIr. Then, the westerngovernments advanced the folrowing as the main reasons by for the creation ofstate orvned enterprises;

o Natural monopolies, especially in utilities sector, appeared to justifii stateregulation. The best form of regulation, the corollary *ent, *oulcl bedirect orvnership of industry by government.
o National Security, not only foi the defense inclustry but also in other

" strategic" sectors, required and justified qovernment ownership.
" 11"1,-"0 

and failing indusrries had to 6e rescuecl to proteci jobs anclrncon1e.

o Profitable enterprise provicled revenue for Government. This coulcl beused to cross-subsidize other clesirable objective.

rorgonizotion for Economic co-operorion ond Deveropmenr (.ECD), Finoncior MorketIrends. Poris. I995
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f
Suffice it to say that these reasons subsequentry found favour in developing
countries2:

An analysis of the characteristics of the resulting entities indicates that the
enterprises were mainly funded by governnents (through taxes, borrowing on
concessionary 

_ 

terns or guaranteeing loan facilities to the csmPanles). ihe
governments therefore bore all inveshlent risks. other feafures inclucie ihut th.
public enterprises were usually verticaly integratecl for reasons of economies of
scale, improved co-ordination, larger and longer_term projects, etc.; harl
regulatory functions, thereby combining the functi-ons of deflniant, 1"dge, lurfand prosecutor; customers or more appropriately consumers were capti'e and
uninformed;_and that they (public enterpriies) were increasingly unabie to raise
resources either in domestic or internationar capitar markets f,"aor.a they were
perceived unable to earn a return sufficient to attract private crebt or equity
investment.

As a result of these characteristics the following market outcomes resurtecr; Iorv,if any, profitability; poor service crerivery due Io inactequate capacity (e.g. Ioacr-
shedding is a common feature in aI the EAC states); ptor erniierrcp iniraing
bloated workforce(s) as the entities were perceived to further government socia'i
3bligations, in this case providing employn.renq high losses f.iute. t"rtuge inahigh technical and non-technical in eiectricity inclistry); relitively frigf, "prlces,
c.onsidering the quality of service received; low access to services, e.g. In Easte.nAfrica less than 10% of the population have access to erectricity, ancr rorv
c us tonler dis satisf a cti on

Need to Review Industry Ownership and Structure
In order to redress these undesirabre market-outcones, policy makers have h.iedto. intervene by reforming the respechve sectors. piincipal crrivers for thereforms include nbeds to protect consumers (in terms of price a,ct quarity oiservice), introduce or increase competitiory attract alternatire lreai p.*,"j
sou.rces of capitar, improve efficiency in production, introcruce ne* tech.,orogres
and attract technicar ancr managerial expertise. These drivers are someu,hatinterrelated as aptly capfured by the House of Conrnrons Euergy Conrmittee
Report which statecr that trre underrying philosoprry for electriciti privatisatronitr.the UK was that "greater courpeti tio" 

-.itt 
a.eatt diwnward. prrr,iri o, costs ortd

prices mtd enstu.e thot tlre c stofier, rtot tlrc prodrtccr or distribtrtor, conrcs frst,,.1

2 Michoel P. Mclindon. privotisotion & Capitot Morket Development
Promote Economic Growlh, proeger publkhers .1996
3 House of Commons energy Commifiee Report. ConsequencesPrivolisotion. Vol.t, poro 3l {19g2}

Slrolegies lo

of Electricily
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ln some areas the need to adopt regional wide norms on the respective indushies
hast-lso been a key driver for.efo.r.s, e.g.,,Conmon Rules for Internal Marketin Electricity" which came into effect 

'-on 
19 Februa ry 19974 has had, and

continues to have, a significant bearing on erechicity incrustry reforms in rrrofe-

In the developing countries ho*'ever, trre overriding concerns woulct howeverseen to be the need attract private capital and inrirove efficiency in order to
enhance access to services and improve quality of service. Indeect the speed ofelectricity industry reforms in countriei ,rih u, pakistan, nrr ippin'es 

- 
;,ncrMalaysia was hastened by widespread blackouts and loacl sheclcling.

In Kenya the thrust of the restrucfuring of the power sub-sector which started in1996 was to separate comnrercial, poliry setting and regulatory functions.

Whether it is for purposes of increasing greater competition, expancling capacity
i n the respective infrastructu re ind ust{, improvin g reri a bility oi. r"pprE*"i, ti^ j,
:1.:T-,":::r :rpll.:ting., governnrent budget lupport, the private sector isoeemed to best suited to furthering these objectivei.- ttris is iestimony to theprivate sectols recognized 

.:1pi:ity in_improving efficiency, fr"tf, i" "i"."t_gperfornrance as well as mobilization and applicatiJn capital.

Therefore although industry reforms or creregulation cannot be homogeneous,with needs to reflect history. of industry, stige of development 
"i i-"i,rr"y,ownership and organizational shucture, 

-size 
o"f industry, etc., it is imperativethat any meaningfur reform efforts must identifuz land unbundlea 

"i .", rrfaccount or legally) areas with potential for competition and ensure thatcompetitive pressures are introcruced or enrrancei through p.irate sectorparticipation. At the same time nafurally monopolistic bisinesses ,r,;;i;;regulated, rt,ith the regulator being surrogate to conrpetition.

^ :3T of.flec.tricitf Indusrry Reforsrs in Kenya
As stated earlier the thrust of the restructuring of the po*,er sub-sector n,hichstarted in 1996 was to separate conmerciai policy setting and regulatoryfunctions" Reasonabre progress has been realised through attemptecl separationpolicy and regulatory functions, establishment of arn-,is ie..,gth co*rne*i"r ryp"_relationships between the sector entities and creation of legar ona ."g.,ro'ti.yframeworks that facilitate the restructuring or ti,e-suLr-secior ancr .r?;;,rr;'"private sector participation. These achieiements are nranifest throueh thefollorving nr ilestones:

'Guide ro Erectricity Dtective pubrished by ihe Direcrorole Generor of Energy oI theEuropeon Commission
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a) Repeal of Caps 314 and 
?11_d 9."1^*s of Kenya and their replacement rvitt.rthe Eleckic Power Act, I.997 wtlch *u, p.onlrlguted in January 199g. ThisAct-allowed private sector participation i., au-po*e. sub-sector and arsoestablished the Electricity Regulatoiy Board.

u) 
lgqaiatiSn of the generation function from those of dispatch, transmission,
d iskibution and supply.

c) Licensine and conrmencement of comnrerciar operation of four InclependentPou'er Producers (Ipps)s with a combined.+;lt of 185 MW rvhr.ch is 16%of the current interconnected generation ."p;;t. -
d) Appointu.ent of the menbirs or *,e noa.,i and estabrishment of thesecretariat of the Elechicity Regulatory Boarcl.

The outconres of the reforms are that
o Ministry of Energy.s remit is (or should) be limited to policyformulation including updating oi the national po*". a"r"ioinr*,plan;
o ERB is responsible for the regulahng the generation, rlispatcl.r,transmission and dish-ibution of el-ectric p"ower;o KenGery ,ook :u::_tf _generating asJets qexcept reservoirs n,hererelevant) of KpC, TRDC, TARDA, (VOa anct KpLCo KenGen and the Ipps generate and sell the power in bulk to KpLCunder long_tern power purchase agreements; ando Cenhal conhor and a, intercc,nne?ted transmission and distributio.networks have been consolidated under KpLC. KPLC i;-;i;;responsible for updating the Ieast cost power developnr"nt lf un." 

..---

Role of Parliament
The Bill that led to lanuary lggg promulgation of the Erectric porver Act, 1gg7h'as to some extent subiect to pubtic clebat! torvarcrs the e.,a of 1997. The extentof debate by parlianreni is however 

""a"^r. ir,ir Lfuithstancli,rg, to the extentthat the Act endeavoured .

tun:lo,,:ii,;;;,;;;",1".::'ili:ilT';::::lff#i:IJy,,:::,T,Ti:ff 
Iand further discussions rv,r therefore ,r*"li;^;;';,ay forwarcr. In parhcularfocus wi, be nrai,tai,ed on the Ro/e of rmin rreni- in a.n Incrensittgry DaregrrntedPotoer htdrrstry Further, criscussion is limited to legal ancr re.qulatoryframeworks' This is because these frame*,orks are the basis for the enabri.genvironment upon wh.ich private. sector p".t.rp;;;; rn po\^:er inciustry,, 1n6indeed in other infrastructure services is premisecl.

s lberofricq (E.A) ttd, Orpower 4 tnc.. Tsovo Power Compony ond Weslmont (K) Lid
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This focus is also consistent with the general worldwide paradign-r rvith respect
to the provision of infrastrucfure services in which governments' role is confined
to creation of the requisite enabling environment rather than provision of these
services.

Legal Framework
It has treen recognized, and rightfutly so, that the pron-rulgation of the Electric
Power Act, 1997 constituted a significant nilestone in refornLing the porver
industry in Kenya. In its present forn, its application has hort,ever revealed
serious shortcomings, which must be redressed if the objeclives of inclustry
reforns are to l-re achieved and access to electricity amongst the propsllgel
enhanced. ERB is aware of the shortcomings and has commissioned a consultant
1 A::/st witlt tlrc Draftirtg of Regulations, R,les, procedutes, Licetces and Operntiannl
Guidelines unda' tlrc AcI, of which legal audit of the Act is a key comporient. The
recommendations thereof u,ill subsequently be fonvarded to parliament as
proposed amendments to the Act.

some selected areas with respect to which parlianrent is expected to contribute
sienificantly are highlighted here belorv:

In a nunrber of instances, the Eleckic porver Acf 1997 ntay be perceived to be ir-r
conflict with the other stafutes e.g. the Environment N4anageme,,t ar.rd
Coordination Act (1999), the state Corporations Acf the Factories Act, ancl the
Standards Act to narne but a fe'rv. Co.sequentJy, ERB's manclate mav be
perceived to overlap with other gover.rlment ig"rr.i"r, i.cluding NEN4A, (EBS
and Ministry of Labour (lactory Inspectorate), etc..

n) Harntotisation of the Act witlr otlrcr releoant statutes

Fro,r an investor perspective the need to harmonise the Electric pon'er Act *,itl.r
otlrer statutes cannot be overstatecl as this n,oulcl result in clear cle,rarcation of
responsibilities by government agencies.

b) Sh'ctrgthcnin s the Indepa*.1 ertce of ERB

In ge.eral the three principal requirements for effective regulation are statute or
permittir.ra legislation, regulatory instituhons and rules. oithese, parliament hars
a significa,t role to play in ensuring trrat the statute, which both creates the
regulatory institution(s) and provides the legar mancrate to resulate, safeguards
the irlstitu h on's independence.

Indeperrde.ce is inrportant institutional issue as it bestou,s on a reeulatory
process leeitirnacy and credibilitv. The concept of inclepenclence his three
separate but related notions namery, indepe.de.ce fronr regulated firr:rs ancl
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other private interests, independence from political authorities ancl institutional
autonomy.

As evidenced by recent (2001) happenings the concept of independence neecls to
be shengthened through enactment of relevant p.orisions in the Electric por'er
Act, 1997.

c) Enacting Proaisions Promotinp Enhanced Electrification to the population

In this regard the Act should be reviewed to ensure more comprehensive
coverage of pertinent issues such as grid and off-grici rural eleitrificatio^,
subsidies, taxation regime, new renewabre technologiei, the rore of government
vis-h-vis other players, e.g. donors and private sector, etc.

Additionally, considering the regionalisation of economies, the Act must arso be
revised to facilitate cross-border hading in po*er through bilaterar
interconnections e.g. with uganda and ranzinia lana uy extensiJn the south
African Pou,er Pool).

Although the current industry structure has some distinct advantages, a
structure that fosters greater competition in erectricity supply and 

".,f,u.r.",customer choice may be more desirable in fufure. parrianieni must therefore
ensure that any amendments to the Act support alternative porver inclustry
models.

Regr:latory Framework
As intimated earlier the three principal requirements for effective reguration are
statute or pern-ritting regisratioo reguratory institutions and rures. Further, the
role of Parliament with respect to inrproving the Act and in strengthe^ir.,g enn,s
independerce has already been disiussed 

"hereinabove. 
This sub-sectjon rvill

therefore discuss the role of parliament in promuleation of rules.

Rules define the boundaries of permissible conduct and the consequences for
non-compliance. Rules may cover issues associatecl with tariffs, qualitv of
service standards, obligations to supply, anh_competihon tendencies, etc. Rrteswould normalll'be co.tained in ricences and concession agreements, rvhicrr are
the instruments with the rear powers to control the utilities. The consequences ofnon-conrplia.ce with these rures may incrude fines, requirenrents to co,rpe.sate
injured parties, cancellation of licenses or concessions, even imprisonnrent of
corporate officers.

Considering that application of rules leaves room for interpretation, a ke1,
challerrqe in the design of reeuratory institutions is to nranage tlre exercise of

d) Dc rtitiott o Future Market Struchre
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discretion in a way that minimises the risks for misuse. As public represerrta tives
it should therefore incumbent upon Parliamentarians to be familiarize with, and
in application of, relevant rules. The Elechic Power Ac! 1997 allows for public
debate on draft rules, rvhich provides parliament with an opportunity to aitively
participate in the process of making rules.

Another subject that Parliament must grapple with is the issue of efficiency of the
regulatory process(s). specifically, the efficiency of alternative approaihes to
regulation namely, indushy specific, sector-wide and multi-sectoral nr ust be
considered and informed decision made. Issues to be considered in such analvsis
include resource utilization, rvhich of the approaches confers greaiest
independence and issues arising from increasing blurring of rraiitional
boundaries between utility indushies.

Conclusions

Reasonable progress has been rearised in the separation commercial, poticy ancl
regulatory functions in the pou,er industry i^ Kenya. However, even as the
indusky becomes increasingly deregurated parliament still has a major role to
play in- ensuring that the principles of deregulation are espoused and the benefrts
thereof realised. In this regard it is envisaged that as dereguration continues
Pariiament will be involved in harmonization of the Elechic power Act,l997 n,ith
other stafutes, strengthening the inclependence of ERB ancl in the enactment of
provisions that promote enhanced access to electricity by the population as h.ell
as those that are supportive of alternative industry strucfures. parliament must
also activelv engage in debate on formuration ofiules and grappre *,ith issues
concerning the efficiency of regulation.

Topic 8: RECENT DEVELOPMENTS IN THE
TELECOMMUNICATIONS SECTOR AND THE ROLE OF
PARLIAMENT IN AN INCREASINGLY DEREGULATED
TELECOMMUNICATION SECTOR
(Presented by, lvlr. Aloys ochiotg, Dircctor, Conryctitiort, Toriffs & rr4orket Attorysis,

( cK)

1. Conceptual Framework
For-purposes of eruiching these discussions, the scope of this presentahon
will focus on the telecomnr unications sector as requlsted bv organizers of
this u,orkshop. Affordable and equitable iccess to Infornration
Communication Technologies provide a sound basis for denrocr;rtic
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discretion in a way that minimises the risks for misuse. As public representatives
it should therefore incumbent upon Parliamentarians to be familiarize with, and
in application of, relevant rules. The Electric Power Ac! 1997 allows for public
debate on draft rules, which provides Parliament with an opportunity to actively
participate in the process of making rules.

Another subject that Parlian-rent must grapple with is the issue of efficiencv of the
regulatory process(s). Specifically, the efficiency of alternative approaches to
regulation namely, industry specific, sector-wide and multi-sectoral must be
considered and inforrned decision made. Issues to be considered in such analysis
include resource utilization, rvhich of the approaches confers greatest
independence and issues arising from increasing blurring of traclitional
boundaries between utility industries.

Topic 8: RECENT DEVELOPMENTS IN THE
TELECOMMUNICATIONS SECTOR AND THE ROLE OF
PARLIAMENT IN AN INCREASINGLY DEREGULATED
TELECOMMUNICATION SECTOR
(Presented by, Mr. Aloys Ocltieng, Diractor, Competitio,, Tnriffs €; Mot.kct Artnltlsis,

CCK)

1. Conceptual Framework
For pr.rrposes of enriching these discussions, the scope of this presentation
will focus on the telecommunications sector as requestecl bv organrzers of
this rvorkshop. Affordable and equitable access to Information
Conrnrunication Technologies provide a sound basis for democr.rtic
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Conclusions

Reasonable progress has been realised in the separation commercial, policy ancl
regulatory functions in the power industry in Kenya. Ho rvever, even as the
industry becomes increasingly deregulated Parliament stiil has a major role to
play in ensuring that the principles of deregulation are espoused and the benefits
thereof realised. In this regard it is envisaged that as deregulauon continues
Parliament rvill be involved in harmonization of the Elechic power Act,1997 with
other statutes, skengthening tlre independence of ERB ancl in the enactment of
provisions that promote enhanced access to electricity by the population as n,ell
as those that are supportive of alternahve industry structures. parliament must
also actively engage in debate on formulation of rules and grapple rvith issues
concerninq the efficiency of regulation.



qovernance/ sustainable development, poverty reduction, public safelv
and opportunities for both individual and communities in a country.

While mainstream Government shoulders the responsibility of
slreamlining the policy, instifutional and regulatory environment that
influence the risks and refurns associated wlth investment in the ICT
sector, parliament carries an even bigger responsib ity-that of selecting,
lobbying and strengthening the best initiatives for sector reforms and in
taking positive action to overcome the obstacres frontecr by vestecr
interests.

2. Background
Kenya's total population is about thirty m lion, two and a half million of who
live in the capital city, Nairobi, *,h L ilre rest live in the other parts of thecounh'y. Telephone service density (tetedensity) stands at about 0.1i fixed rines
per 100 people in tlre rural areas and about 4 lines per 100 peopre in the urbanareas. In terns of telephone penetration factors ipercentage oi
households/ offices with a terephone), nationally, about 4.2% of the househords
have a telephone line. This factor, ho*,evg., .,ro.i", widely fron_r 0.7% inthe verf
renrote dishicts to 27.7% in the city of Nairobi. However, most of the terephones
in the urban areas are within offices rather than households.

3. Government poUcy Objectives
The Government's objective is to improve tereprrone penetration in the rurar
areas from the present 0.16 lines to 1 line per 100 peopre and in the urban areasfrom the present 4 lines to 20 rines p-er100 peopre by tt 

" 
yuu. 2015. These targets

translate to the insta ation of over 375,00d fines iithe rurar areas a.d 2 ,rillionlines in the urban areas. At an estimatecl cost of between g00 and 1,250 USdollars per line, the total invesh.ent is estimated to cost behveen uS $ 2 b lionand US $ 3 billion, an enormous investment requirement, which has callecl fornew initiatives to attract capitat into the sector. Iiis in this context -'"t i ,t"p-5r-step liberalization of the sector is being undertaken with a view to o,,r*urigcapital from tlre private sector. The go-vernment arso intends to nake cett,..La,lmobile networks accessibre from all pirts of the country in order to suppre,rent
the fixed network services.

The socio-economic benefits associated with the developnrent of afforcrable andaccessible telecommunications services are many and varied. These inclucre thepotential benefits such as reduction in coits of production, ircrease inproductivity and overall economic nell being of all citizens.Telecommunications are fundamentar to service industries as u,e as to ruraleconontic diversification strategies.
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4. Global Trends Vs Domestic Privatization Efforts
Telecommunications became one of the leading engines of economic growth in
the 1990s; fuelling activity in all sectors, from manufacturing to the provision of
financial services. Now, as the sector evolves into a broader "information and
communications technology" (ICT) sector that includes telecommunications,
broadcasting and computing, it has become not only an economic engine but also
an enabler of social, educational and healthcare progress/ so much so that policy
makers are increasingly focusing on transforming the digital divide into disital
opportunities.

Against this background the Government decided to restructure the sector
through priva[zation and undertaking step-by-step liberalization q,ithin a

defined market strucfure with a view to atracting capital from the private sector.

Notwithstanding the foregoing developn'rents, the shift in global economic
outlook, characterized by recession in the telecommunications markets, caught
most governments at a strategically sensitive timel+'hen they were attempting to
undertake major reforms in their respective telecoms markets. Telkom Kenya
was poised for prrivatization in 2001. The aims towards this move included
attraction of financing for network development, gaining general goverrunent
revenues/ or building managerial and technical expertise u,ithin the network
operator.

Horvever, the failure of Telkom's privatization negotiations were not at all
peculiar to' Kenya. Several state-owned companies were put up for sale in
countries such as Egypt and Belgium in 2001, only to be taken off the market
after unsatisfactory offers. Many governments cited poor market conditions as
their reason for calling off or delaying privatizations. As a resulL few successful
privatizations were conducted in 2001. When the sale of Telkom is re-opened,
parlian.rentarians will have to lobby government to adjust its expectations arnd
ensure that the price tag leaves the would-be strategic partner sonle roon.r to
build ir-rfrastrucfure and roll orrt services successfullv.

5. Restructuring Strate gy
5.i Regulatory and Operational Status
The telecomnrunications sector in Kenya currently falls under the Ministrv of
Transport anci Comntunications (MOTC) The Kenya Coni niu nications Act,
1998, rvhich replaced the Keni,a Posts and Telecommunications Corporation Act
Cap 411, came in to full operahon which effect from lst July 1999. The Act
provided for the establishnrent of the National Comntunications Secretariat
(NCS) rvithin the N.lirristry to serve as the policy advisori, arm of the gover.rlnrent
on matters pertaining to the info-conr mu nications sector. The Comnrunicatiorrs
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Commission of Kenya (CCK) serves as the regulator for the sector, the Appeals
Tribunal serves as the independent arbihator, Telkom Kenya Limited ani other
licensed nefwork operators serve as public telecon'rmunications operators.

The Communications Commission of Kenya (cCK) is the regulatory body for the
sector, established by Kenya Comnrunications Act 199g, to dischirge functions
such as licensing, price regulation, type approval of equipment, m-anage radio
frequencies, interconnection, universal service obligations etc.

Telkom Kenya Limited (TKL) was estabrished in 19v), folrowing the split of
Kenya Posts and relecomnunications Corporation (KP&TC) intlo three legal
entities, namely Telkom Kenya Limited, postal Corporation of Kenya (pCK) a"nd
the communications Commission of Kenya (ccK). Terkom Kenya took over a
the telecommunication functions of the parent organizatiory KP&TC. Telkom
Kenya is therefore a public Telecommunications C-ompany registered under the
companies Act rvith the Government being the onry sharehorcrJr at present.

Telkom Kenya holds licenses for the operators aI the services previousty offered
by its predecessor, KP&TC. These incrucre; Local relephone services, National
Long Distance Telephone service, International Gateway service, Grobat Mobire
Personal Communication by satellite (GMpcs), Mobile Radio services, VSAT
services, Internet Node and Backbone services, varue Aclded services fl/AS),Customer P_re:nises Equipment (CpE) vending, and lnternal & External Wirin[
services. TKL has however been facing stiff ionrpetition in almost aI of thesl
market segments from new market enhjnts following.

The. mobile cellular phone market is in the meantime operating in a cluopoly
environn,ent. Two service providers currentry provide mob e celiurar tetepnon'e
services. They are; safaricom Conipany Lirnited with 50% of its share t"ra rrf
Telkom Kerrya and a0% by vodafone Uk, and Kerrceil Communications Limiti,
rvhich was licensed as the second mobire cellurar operator on the 28th Jarrro.y,1999. I(encell Communications Lirnited is a Fra.co-Iienya, consortium ,racre upof Vivendi Internationar (40%) and sameer Investments Group (60% ). The
ai'r'ardi.g of the 2nd license was carried out through a cornpetitire tencrering
process, These trvo operators currently lrave combinecl connectecl lines oi
approxinrrrtely 1,000,000 mobile cellular subscribers.

Following the liberahzatron of the non_strategic portion of thetelecommunications network in 1991 ancr the opening ,p oi the value adcrecr
service ,rarket; the number of private telecommunicati-ons service providers has
increased considerably. There.are over g00 registerecr conrpanies dearinf *id-,,
customer Premises Equipment (CpE) vending, i"nstalation, and mainte.ance and
also custonrer prer.ises internal & external wiring. There are about 70 ricensecr
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Internet Service Providers (ISPs) and other value added service providers such as

Paging Service Providers (PSPs) and Cyber cafes. Many privately operated
telephone call offices and Internet cyber cafes have lately sprung up throughout
the country's urban cenkes.

Kenya has given considerable attention to the developr,rent of
telecommunication services. Since 1981, telephone exchange capacity has

increased at an average growth rate of 15 per cent per annum rising from l12,861
lines in 1981 to about 450,000 lines at present. The annual growth rate of the
rural component of total telephone exchange capacity increased from 16.6% in
1981 to 24.3% in 1990 before declining to 15% in 1997. The most outstanding
achievement during this period, hou,ever, rvas the expansion of public telephone
service. The nunber of telephone public booths increased fron-r 588 in 1981 to
about i 0,000 at present.

Table 1 below shows the growth of the operational mainlines (fixed) fronr .1993

rvhile Table 2 eives the grorvth of Cellular mobile subscribers since 1997.

Table 1: Crorvth in Number of Mainlines in O rahons (1993 to 2000)

Table 2: Growth in Cellular Suhscribers (from 1.997 to date)

Dec

t997
Dec I nec

2000 2001 2002

a

tlt r'll
51,00q
(,0,000

21O000

r 93,000
Total Sul.scrilrers i :,OOO 6,000 I 15,000 1r1,000 433,000 1,000,000

5.2 Privatization of Kenya's Fixed Network Telco
In a bid to encourage the much-needed private sector investment in the
telecommunications sector in Kenya, the Governnrent has been trying to
privatize Telkom Kenva Ltd by selling 49% of its equity stake to a strategic
private external investor tluough a conrpetitive tenderine procesg. As started
herein above, the privatization of Telkom Kenva shall attract qualitv
nlanagement skills fronr the private sector besides the much-needed foreisn
capital investnrent.

1.993 I q!t,l '1995 1996 '1997 1998 7999 2000 2001

274,759 228,522 86,434 2$,780 271,81.6 288,51 296,100 310,000 32't,182
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Once privatized Telkom Kenya will be required to increase its installed neht,ork
to meet the community access targets consistent with Government's Universal
Access targets which will be spelt out in its operating licence. As is the case

currently, Telkom Kenya will continue to be obliged to provide interconnection
to other duly licensed operators.

5.3 Introduction of Competition in the Fixed Netrvork Market

Some of the benefits generally associated with competihon include realigning
prices to costs, improvemenLs in quality and responsiveness to custonter
demands, increased pace of innovatiory improved efficiency u,ith r.r,hich
resources are allocated, stimulation of market grou,th, etc. In recognition of this,
the Government intends to inhoduce competition in the fixed network through
the awarding of tenders to three Regional Operators. The awarding of these
tenders followed a competitive bidding process and the winners shall, through
license conditions, be required to meet network roll-out and uniwersal access
targets.

The failure of these operators to start up operations as expected should also be
vieu'ed in the wider context of the global recession in the telecommunications
industry during which time inveshble capital resources have been scarce.
However, one operator has been able to make partial payment and should start
deploying its network soon. it is expected that the other rvould be licensees shall
a'lso follorv suit as the license fee payment mechanisnrs have been modified.

t.1 Introduction of a 3rd Cellular I\,lobile Operator

Two cellular mobile Operators currently serve the Cellular Mobile Phone market.
The introduction of competition in the mobile cellular market segrnent received
positive response from the marke! with the subscription rising from 20,000 in
Septenrber 1999 to 1,000,000 by July 2002. The hvo Mobile Operators have an
almost equal share of the market and have surpassed their subscriber proiectrons
as set out in their business plans.

The government is currenfly considering the introduction of more competition in
this market segnrent by licensine a third cellular mobile Operator. The
introduction of a third Mobile Operator to conpete rvith the existing ones is
likely to result in a further expansion of the cellular ntobile netn,ork and a

reduction in prices as a result of increased competihon.

In considering the option to open up the mobile services market to further
competition. the Governnrent has taken coqnizance of the need to pr.ovide
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adequate guarantees to the existing operators to recoup their investnients as this
strategy shall encourage any otrrer wourd be investor to consicrer the Kenvan
investment climate as predictable enough and with less risks.

6.Parliament As A Watchdog
No doubt an accesslble and affordable teleco,rmunications network is a bedrock
of economic development. It is therefore incumbent upon parliamentarians to
prepare and defend bills that are geared towarcls improving the investnent
climate. More specifically, the investment crimate crearry dlpends on many
different aspects of pubric ancl private actio.. ractors that characterize the
investment climate can be grouped into three broad categories. First are
macroeconomic stability and openness; these embociy the usual sound ancl
sensible, if standard, prescriptions for macroeconomic anci trade poricy. Second
are issues that can be grouped under goocr governance ancl strong institutions.Third is the quality of basic infrashucture as trre dev-eropment of
telecommunications is also variousry reriant on ava abilitv of port,er ancr
transport.

while the Commission wilr continue to implement governn"rent poricy towarcrs
fostering con-rpetition and investrnent in the secior, it is iniumbent upon
parliamentarians to understand that conrpetition canno! by itself, achieve a
social or economic obiectives of universal access. Rather, competition is iust oneimportant element of a comprehensive strategy for econonric ani social
developrnent. Nor can market forces purr" 

"r'*ril fair competition in the ICT,rarket in Kenya today. parliamentarians shourcr therefore seek to assist
regulators by fostering legislation that seeks to promote competition in a fair ancl
transpare.t fashion. schemes geared towarcrs developureniof universal service
programmes that bring networks and affordable seivices to rural ancl urban
populations alike for promotion of ecrucation, hearthcare and macro entertrrrise
progranmes must be supported.

In the recent past, the Commission has held meaningfur criscussio.s with the
Parliamentary Committee on Energy, communications ancr public works. This
has greatly enhanced understa^ding a,rong parri amentari ans of the rore of both
the Comnrission and the varrous operato.s i-n ihe sector.

It should therefore be notecl that regulators, policy makers anc{ oper.rtors
(both irr the pubric ancr private sectors) are intercrepe.dent e.hties
u'orking towards similar goals. parriament has the onerous responsibiJity
of identif,vine roles trrat create harmony ancr ,rinimize conflict t"tr"l""n
players.
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Parliamentarians should therefore continue utilizing the floor of the
House to foster questions and bills that help tou,ards increasing both the
stock and quality of telecommunications resources in the country

At a more general level, parliamentarians may now refocus the spir.it of
Harambee towards promoting investrnents in the ICT sector through
organized conmunity and civil society groups by promoting the
development of community Telecentres, e-learning ancl e-.qovernment.

It is noteworthy that Telkom Kenya's exclusivity rvill come to encl in the
year 2004. Parlian-rentarians will have to provide proposals on how best to
ensure that orvnership patterns in further benefit the Kenyan public more
through co-operative societies, women's groups, civil society groups,
farmers groups, fishing groups etc. Another method would be through
fostering relevant studies (through relevant instifutions) gearecl towarls
identifying the numerous linkages betn een ICT and qeneral socio_
economic development.

T.Conclusion
The foregoing trends in our country's telecoms market reveal tremendous
growth in the sector. However, much remains to be done in order to
ensure that the country's capital markets develop enough capacity to
make available adequatL capiAl/financial resources for investnlents in the
sector. Ownership patterns are also still, by and large, skewed towards
foreig. direct investments. while this has enormous benefits, there's need
to develop local capacity to start and operate maior telecom nr unicatio ns
companies in Kenya.

As a regulator, the Commission has been in the forefront in promoting
competition, stimulatrng private inveshnen! and ensuring unirersii
provision of and access to services. parliament is therefore callecl upon to
continue enacting requisite legislation that u,ill help ir-r sustaining
regulatory efforts and reduce the telecommunications cievelopnrerrl
imbalance between rural and urban areas.

Topic 9: MSE IN KENYA
OVERSIG}IT ROLE

AND THE PARLIAMENTARY

(Presented by, Aleke Dondo, K_Rep)

Importance of MSE,s in Kenya
o It contributes 72.6% of all employment excludins snrall holder agriculture

and pastoralist
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Employment in Kenya 1996 - 200'l'

o It comprises of 95% of all enterprises
o It is growin g at 7"1.4% as opposed to less than 1% by modern private sector

o Over 95% of all new jobs are generated by the sector

o It enrploys 4.6 million Kenyans

o It contributes about 20% of Kenyan GDP.

lnformal
Sector

[,4 od e rn

S eclo r

Self
Employed

Tolal

1996 2,643,800 1,618,800 63,200 4,325,800

1997 2,986,900 1 ,647,400 64,100

1998 3,353,500 64,800 5,083,200

1999 3,738,800 1 ,673,600 5,477,500

2000 4,150,900 1,695,400 65,300 5,911,600

2001 4 ,624 ,400 1,677,100 65,400 6,366,900

New Jobs Created in 1996 - 2000

2000 473,500 103.9% .18,300 i100 455,300

Other Recent Trends
: Low refurn MSEs have been grou'ing faster due to Kenyan econonric

stagnation
: Growth rate in nanufacturing MSE has been sigr-rificant due to decline in real

wages and people shopping down market instead of on high street
: Pattern of shifting employment at a time of economic recessi on has I'reer

observed in Europe and other countries
: Increased number of organisations supporhng the MSE sector in Provision of

credit, training, sheds, technical assistance
: Will these apparently high growth rates be sustained ?

T ota Iilnfo rm al
I S e cto r

%
lnfo rm ed

Self
Emp
d

N, o d e rn
Sector oye

372.600

384,800i366,600 i70072%

1S96

1997

s00s 2r/a 28 600

500

394,300

434,100

19S8

'1 999 94 9 o/o412,100 21,800

385 300 i97.7%

200

8,700 i300
__-*t_*_.....___i
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tr Are- there any policies that the govern,rent should be developing to furtherfacilitate this growth?
o Where will the MSEs be located?
o [h9re will they get their capital?
o Will the urban infraskucture cope with clemand?o Should they be regulatecl?

Proposed Recommendations for Consideration by parliament
c Urban planning should include ,orling oft u.Ju, ?". frZSS,: Pass the Micro-finance Bill
o Governnent should wind up Joint Loan Board Scheme. For example theKsh.300 n.rillion in the 2002/b3_budget ,p""J , y.,. kali equipment leasingfacilities should be transferred t" tf,"!.i"it" ,".to..o Government should restructure Kenyi Indusni.t-estat"s 1XIE;.n Post Bank be allowed to lencl (presently tts;;l;;l"wed to receive cleposits).

DISCUSSIONS
Contribution by Joe Donde
we are 

-talking 
about crereguration-yet we see regurators such as RBA. Is there aconflict? In my opinion NSE is the piu." *t"* or.""* ds a comprete deregulationof the market, where there is the free rise ancl fall of p.i.e. I only find thishappening at NSE Trre fact that RBA;;;".;; to oversee a supposedlyderegulated nrarket seems to me to create a conflict. For instance, the wro is

;:i#:;iJ:":TIl*lii,Xili;*::::,I.1i"J,".:;*iial#i#i.Ti
being more powerful than Cenkal B^"k.1;;r;;5 

^urtets were like equitiesmarket' distortions r+'oulcr be reduced. p";[ -.;" 
eas,y withcirarv theirinvestment. There is trans

rherunning";,h;;;.;;;;:iT:1,::JH1i?;if ;l:li:T..?il.r#Hl,J# jlof companies in NSE. Listed compani", hr"u ^*" transparency and bettergovernance than those not_ ristecl. I do not think there is any such ir,r"g ., i.i.iliberalisatiory there must always be .rrt"r, ,o *.un Ine taf ks of .eregulation it isctifficult to know what one means.

On RBA there was a proposal to bring NSSF uncler the supervision of RBA.

Mr. Karuga noteci that NSF, seems to have come out as the market player.Ho-h,svq1, he sought to know how does lVSf a""i, *itf, ir.rsider tracling?

N{r' K*'ame owino infornreci members that conflict of interest is rikery to arise ifthe chainran of CN{A board is a banker. A; ;i;;;;.nt banker, the boarcl mavlrave to discuss ]ris aecisio^s as an invesh,ent barrker rrerrce co.frict of i.terest.
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Regulatory capfure arises u,hen market players with a lot of pora,er collude
Deregulation of markets must therefore occur within a proper structure.

Hon. Owino argued that according to the Act establishing Teikom, it was not
supposed to be a monopoly, yet it norv operated as one. He wondered n,hat the
authority was doing to remedy this. He also sought an explanation on whv are
some stockbrokers were collecting money from the public without buying shares.

Aleke felt that we are creating structures that cater for a small proportion of the
population of this country. The financial sector only caters for 3?6 of the
population. Those who sell labour in rural areas often die in poverty, and these
are the sort of people whom RBA should be targeting. What can rve d o to
acconrmodate financial structures catering for the majority?

Hon. Gatabaki -how do you create fairness when a few politically correct
stockbrokers have access to state patronage and therefore control a lot of the
market-is this truly free?

Hon. Ochuodho argued that the role of co-operative societies had been ignorecl.
He told members that it was possible to regulate in a liberalised market. Telkom
Kenya could be partially privatised in a liberalised markef just like Kenya
Ainvays.

Hon Ochuodho also sought to knorv, what the role of the Monopolies and price
Comurission was in the context of sectora'l regulation.

Hon. Ndwiga was concerned that that B0% of population has no access to
financial services. Isn t it the weakness of your respechve bodies that you have
not gone to reach those people? Rural sACCos are perforrning very well and the
common man is saving through them. The problem right now is that front office
services are not regulated. No one has told these people where stocks are, about
retirement benefits etc.

Hon. Mn'akiringo observed that about 15% of Kenyan workforce contribute to
retirement benefits. what do you as regulators propose as the way forwarcl? Also
what is the way forward so that civil servants are coverecl by your authoritv? It
has come out clearly that Kenyans do not have a reading culfure, as shorvn in lvlr
Odundo's exanrple about the word not being aclded to a stafute and no one
noticing. Finally, as the Chief executives of these bodies it is i,.rportant that irou
establish a rapport rvith lr,lPs so that we are in a position to legislate effectir.ely,
no matter whether sonle are in the opposition.
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Mr. Odurrdo told members that NSSF controls about 30% of pension porffolio of
this country. 80?6 of this is in buildings. If a market valuation is done thev are
probably less than half of the value for the balance sheet. The RBA Act sa)rs that
only 30% should be in buildings, so for then to;'oin us they n,ould have to sell
buildings. Furthermore, our act provides that buildings cannot be sold below
market price so this is a prot-rlem for those bui'ldings bought above market value.

The RBA Act became operational last year. When it was set up it targeted
occupational schemes. We inhoduced it in the last budget to include individual
pension plans, so we norv have to market it to the public. \{e have started
campaigns in the media. This should change the current small proportion of
u,orkers contributing to retirement benefits. We are licensing pool funds, for
people to save. Co-operative bank has set up one.

Civil sen,ants pension-work is currently undergoing at the military, judiciary
and teachers to establish funded independent pension schemes. I have not
received a reply from the speaker of parliament on the proposal to establislr a

funded independent pension schente.

N,lr. Kariithi in responding to Hon. Joe Donde question about n'hat is
deregulation said the opposite of deregulation is not regulation but price conh.ol.
Regulation is a framern,ork to regulate ntarket participants in a der.egulateci
environment. Regulators are necessary to reduce market distortions created by
asymmetries in economic power that lead to political porver. Parliaments role is
to ask rvho they are giving ;rower to regulate. If for instance you tell CMA to
regulate listings on NSE and give it power, it uteans no one else has aufliority, so
as NSE rve cannot authorise listings. The entire authority in this area is to the
Cl\4A so rt,e have no responsibility for instance in insider hacling. Parli.rnrent
should not expect that u,e rvill take on this responsibility.

Insider trading is infornration asynmeky. It can be dealt n,ith by inrprovecl
disclosure. 70% of all trading is insider hading. It is not bad per se, n'hat is
needed is improved d isclosure.

We agree that we cater for a small percentage of the population. We would tike
KREP to irrvolve us in the drafting of the microfinance bill. SACCOs and \{FIs
are not regulated and if thev collapse this rvill create a crises of confidence fron.r
u,hich they nray never recover.

Stockbroker hansparency is also crihcal to the vibrancy of the equities nrarket.
Brokers used to have agents until 2000. They rvere the problem, not the broker.
There n,.rs no way of conholling them, so .n'e renroved thent. hr 1994 n,hen rrert
stockbrokers rvere licensed, only those that u'ere politicallv correct \1, ere licensed
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Mr. Kwame while responding to Hon. Ochuodho's question explained that not

all sectors are regulated, so it is important to have an overriding regrtlator.

Secondly, sectoral regulators should not regulate competition.

Regarding the monopoly of Telkom Kenya, he explained that section 5 of the Act
establishing the organisation has been suspended- it currenfly does not apply as

the minister was empowered to bring the act into operation in sections.

I would have wanted to hear rnore about SACCOs and PRSP fronr Mr. Donde's
presentation.
We should distinguish between conkol and regulation. The Energy has been

very active in the petroleum bill. The ministry wants to pass it without regulation
of prices.
Every constituency is guaranteed money by dint of the Kenya Roads Board.
The committee is pushing for a similar systen as regards energy.
Transport also falls under the committee, which is against senseless privatisation.
It is possible to have an efficient publicly run organisation. This view is also lreld
as regards Kenya ports authority, and commercialisation rather than
privatisation is necessary. Government doesn't seem to follow the rules. The act

says the managing director to be appointed by the minister. In the past, the

Managing Director has been appointed by someone else.

If we must privatise, shares should be loaded off the stock exchange rather than
get a strategic investor.
The nrain focus in Telkom Kenya should be not privatisation but rather
liberalisation such as allowing a competitor.
Regional telephone operators have been licensed but are not operating. What is

really needed is a second operator to compete rvith Telkom Kenya. I would have
wished to hear from Communication Commission of Kenya (CCK) ra.,hy they
have not liberalised VSAT.
On energy, apart from Pekoleun-r Amendment Bili there has been a proposal for
alternative energy sources. There is a need to liberalise transmission and
distribution in addition to generation.
Section 5 of the Act establishing Telkom Kenya has not been brought into effect
and this has allorved it to operate as a n"ronopolir and there was an attenlpt to

actually remove it. It is annoying that we have continued to allorv a monopoly in
fixed lines and a duopoly in rrobile lines.
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that invesbrent banks are enterinS, their influence is waning. Their pou'er arises

from their clients.

Discussant-Hon. Shenr Ochuodho



CCK also did not mention affordability, which was one of the reasons for
privatisahon. Are fixed lines now affordable, especially when govt is raising their
charges through taxation.
A third mobile operator should be licensed.
Telkom Kenya, which is supposed to provide the same services as other players
in the sector, is now providing for instance ISP services, which is unfair [recause
ISPs are now depending on a competitor.

Hon. Donde n,hile commenting on Microfinance said the lou,er income people
have Lreen locked out in banking operations due to the advent of liberalisation
rvhen Lranks made money from high interest rates. Parliament recognising this
problem has brought a bill to allo.n, Post Bank to offer banking services through
post office outlets.

N4r. Namu argued that to assist microfinance sector, the publicly ownecl facilities
in urban areas could be used to creatively support e.g. hau,kers on nraasai
nrarket ought to be provided u,ith structures, toilets, etc.

Privatisation using an anchor shareholder is critical so even if rve are inviting a

foreigner there can be an agreement that he *,ill exit after some tine rather than a

free for all at the stock exchange with no one driving the business in ternrs of
strategy. The issue of a privatisation larv was not raised but IEA has covereci it. It
is an inrportant thing to enact.

\'v,rter rnanagement and pollution ought to be considered. Commercial farmers
in areas like Naivasha for instance build underground fuel tanks *,hose contents
leak. This should be discourased.

Mr. Kwanre Owino made the follou,ing remarks:

what technical problems is CCK having that stop them fronl allowing other
mobile telephone service providers?
l{hat is ERB doing to ensure consunlers of electricity in Kenya pay reasonable
charges because right now they are not?
Our dams are silting, what is being done about this ancl are we looking for
alternative methods of power production?

Hon Mwakiringo supported sentiments on siltation ancl gave the exanr ple of
masinga dam

Hon. It4orogo ntade the followine contribution:
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What are your comments on the sentiment that regulators are subiect to caPfure

by powerful market PlaYers?
Would ERB considerutoppi"g Kenya power from disconnecting customers who

have failed to meet bill obligations?

iia tit" ,o thank IEA for support given to eighth parliament'

Hon. Oloo Otula proposed that Kenya Industrial Estates (KIE) be restructured'

He noted that Postbank cannot pay its customers and does not effect money

transfers promptly ,io." ti"'" it * *oo"y in Postbank What wilt they be able to

lend, he asked?

Hon. Gatabaki observed that
Pace of elechification is very slow' Groups have paid millions of shiilings in

"-p".i.ti". 
of connectivity-a'nd continue to wait' Why is it so difficult to effect

this?
Behaviour of miCrofinance institutions is similar to big banks' Their interest rates

are similarly hostile. Wt'* ttut really helped Kenyans is 
--SACCOS'

Parliamentarians need to be assured that these institutions will lend at

reasonable interest rates

Hon. Kinletto asked,

WitV a" we not use the water we have to generate electricity?

peri',ofition of kiosks yet kiosks were licen--secl' Is this poverty eradication?

Hon. Kajembe askecl why inclepenclent power generators like Westmont and

Kipevu t*o 0." not being paid for power supplied'

Hon. ]rllwakiringo made the following remarks:

There needs to be a separate authority for complaints other than the regulators'

irnufl-r.ofu enterprise and electricity bodies need to come together and discuss

about small hydroelectric generatio"s plants in remote areas' putting up of

windmills. I went to Austr"alia and was told that studies rn'ere cond ucted in

KenyaandfindingsindicatedthatKenyar'r'oulclbeaviableplaceforelectricity
generation through windmiils'
t,rstonlers wtro liay for transformers are again billecl for electricity services' This

is unfair.
What has rural electrificahon lery been doing all these years?

We did not hear any voice from Xnpp when kiosks were being denrolished'

whv?

Dr. Kevin Kariuki of ERB in response to the reactions from the floor said:
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on Rural electrification, china despite its huge popuration has achieved 95%penetration, south Africa abour 65%, zambia 20%'and Kenya 159/" erectrifrcauon.
Y".otg doing badly even in terms of sub saharan standards. First reason-rn,edon't have the right policies. The act does support some more innovativenethods of electrification- The rely amounts to p*r.at change, ancr *,e do ourbest' Enhanced erectrification is achieved by a combinatiin of 

"r.righiu,..u;policies. In uganda for instance private sector has concessions to facilitate rurarelectrification such as nini grids. The law in Kenya does not a ow that. wE aremaking suggesuons that w l be forwarded to pariiament and we hope it wi geta favourable reception. It means some peopre in remote areas are subsicrised, soprivate pou'er providers cannot compete.

Liberalization of hansmission and distribution- we have to rook at future marketdesign. We must lre able to disaggregate from .oo.,f 
"nU,r," 

and non_competitivefunc.tions of a pou'er system. Tranim[sion ana aistiibuton are non-compet*ive,unlike supply.

High prices -we are not as well:1*:*ud with hyclro potential as our neighbours.We will always be hard pressed. We must be abie to iinrport por^,er from cheapersources.

we can regulate KpLC through licences, which contain conditions that must beobeyed.

Disconnection is a comnrercial issue. As
nricromanage these entities.

regulator rve would not wislr to

we acfually do receive and consider customer compraints ancr intercecle onbehalf of customers.

A1oys, CCK in response to issues regarding telecommunication said:we have a complaints n.rechanism,'with ;pp.;l ;;; hibunar establishea unrierthe Communications Act

We can handle Telkoms Kenya. 
.No other operator has taken us to tlre appealstriburral, and there is a case pending.

Licensing of additionar operators -in Kenya liberalisahon has been in phases. Amobile operator in a neighbou.i.,g counhy t,", *or.a up, we clo not wish tohave this happen here.

There are benefits from using a strategic investor with the necessary capital andtechnorosv A' terecommunications iifrastrucfure is inrported. Thev arso brine
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DAY 2 FRIDAY 13rrl SEPTEMBER 2002SESSION 3: REFLECTING ON tHE TEnTORMANCE OF8TH PARTLIAMENT AND EXPLONiNi'THE NEXT CYCLEOF PARLIAMENTARY REFORMS
Session Chair: Hon. Git6[]u Jn1an1,6.o, T"-n.,fro.n.]. Deputy rO"^U_k):l..".,Tl

Topic 10: REFLECTIONS oN THE 8TH PARLIAMENT AND ISSUESFOR THE 9TH.
(Presented By Betty lt4aina, CEO, Institute of Econonric Affairs).

roge 50 of ZB

in. management expertise. which combined with slinterfereice. 
yrrrrLu LurrDtneo wttn shareholding minimises govt.

Mr' Dondo, KREp responaed to issues of Micro and sma, Enterprises as forows:
we protested at kiosk demolition and wrote to the counc,. Demoritions affectedour portforio adverserv. It is true *,ut ro*. rrtrirl,iuy h.re host,e policies ancrthere are now many piuye.s. That is why *"-"*."iir"g for a bi.ll to regulate thissort of behaviour' Interest rates charged by;.ry institutions are high, Ir{FIsargues that they must match risk *itnl0stlr.lrlilr. r" the ertent thai there rs
S:^.ng .ir.means peopte are 

^Ur" 
to-uo.io*i;;r1*

have a high .u," oi o,i,.". r.d" ^s;" ;;;;;ffi,"J"?[ll#,i.,^,e"1.,1ij,,1
of these loans are for very-short p*ira, ,,r"ilgf"t ..i", o" not really nratter, anclthe interest refurns to the community.

KIE (Kenya incruskial estates) shourd be privatisecr even if it is a srrer. The samecould be said of Agrr.cultural Finance C*i"r.i,".i*Cl
Postbank -it is true thev sometimes do not honour hansnrissions, but this ismainry in post offices l agree that pubric utilities ,r,orra u" provicrecr for sMEs,e g. blocking off rand .,'rd hro r_".rii^g ;;;;;;ilmba for instance. povertu

[::h1""]'fi : I"fl.,? f: Jf ISP) 
d oe! ; ;;;;; ; ;il' -, " " 

i ; i;;;;; ;;', ; ;
m a tc h i n g .., r, n o * o r' ro,."J:,!* #jI:""UUS: :.,"ff ilj;I:i. i{*ili ji,
1].]1_ ^Ty are very important though some have collapsed due tomrsntanagement.

Chair (Hon. Mwakiringo) gave a vote of thanks, closecl the session.



The presentation explored the developments, gains and progress n_rparliament and opportunities foi safegiarcling gains anclparliamentary space and influence in the nexi parliarient.

Developments in the 8th parl.
c RevitalizedCommittees
o Some quite active and impact on legislation: More than 200 sittings
o Revitalized legislative initiative especialry by backbenchers (motions andbills)
r Not very good in passing laws. The grh parliament passed 45 b,ls but mostwere routine n-roney bills.
c Highlight was the parliamentary Service Commission legislationo luyr to shengthen 

,parliameni e.g. setting of parliarientary calenctar,budget office sufferecl, the most

Gains and progress made
o More sp_ace for parhcipation by members especially in committees. But:o How many committees can a ,lernbe. adequately serve in?o Should all members be assigned at Ieast one committee?o How is the work of the co-mmittee presented to the whole houseand public?
: Legislative initiative by members, but

o How can it be enhanced and supportecl?

" ilil;f;:"1"u 
ensure that privaie members bils cto get debated by

o Horv can parliament improve its track record in finalizing bills?

Issues for the 9fh parliament
: Making the conmittee system more effective: Staffing, resources. coverage, membershipr Defending space for privale member iniiated legislationl In-rproving parliaments oversight o., th" 

".o*_y 
_ e.G manageme,t ofthe deregulated economy

: Improving parliaments oversight on public finance e.G appropriations: Bill management - ensuring laws are discussed and passecl: Management of motioru ur",-d ir,nodrcuo" oif 
"gif 

uuon: Ensuring/ promoting erecutive compliance: lnrproving parlianrents perception in the eyes of the public: Research and staffing oicomnrittees 
- -) -' "'

: Ensuring Executive com pliance
e Could Standing Orclers set aside a clay to consider private bills

ade in the 8th

expanding

Poge 51 of ZB



Topic 1t: 
'ARLIAMENTAR' 

REFORM _ STRENGTHENING
PARLIAMENTARY DEMOCRACY

(presented By, Winluck Wahiu, ICJ Kenya)

The discussion by winruck was cenhed around parriamen(s vision and theresponsibility for policv making in Kenya. He suggested transformahon in therole of parliament in the u..r,u of porcy aecrsion-'niaking and more reriance onparliamentary committees. 6

Below is the paper presented by Winluck Wahiu.

Introduction
This discussion paper canvasses some arguments in favour of parlianentarv andelectorat reform as two key ru.to., ,,"."iu;;" 

";;ri f";;;'{;;;^;;;rJ.H,to become and be perceivei by citizens ., ;i";;;;;"vereignty. I argue that thetuture 9th Parliament like iti predec"rr"i ii"- *_ent one, nr ust face up t<rchallenges that broadrv respond to hvo interreratea goals of anv Africanparliantent. These goals are to improve:

c The quality of government
: The quality of representation

we k.ow that parliaments perforn several functions the most important beingthree: representation, lawmaking u"a or".righil ro, 
"o.h of these threefunctions, several indicators could le used to i"ii-tt. quarities of government

111 
."p.."::""tion.of partianl.nt, a"p".,ai.,;;;"; well they perform. Thus,representative parliaments may be measurediy the uroaaness of interests of thebody polity represented. T.u;rx,ru;.;-"r^y 'u" 'r.""r"red 

by the quality ofresponsiveness to the citizenry. bversigtt 
"iro 

*iii'a"p"na oi tr,," ,il;;;;i-, ;;parliamen(s capacity to censure the ex'ecutive. iryithin a parliamentary hybriclsystenr such as Kenva,s the indicators *itt Ue JfectJ'fry ,,i**"i'i..;;;: Jfi,":
ll-:-_"ll:.n".r."ss oi parliamentary polirical parries, parhcutarly those in theopposition, whire externar influenies wilr i"a'r]"'#. of the popuration .rncr itslevel of econonric det elopment.

6 Porrioment comprises under seclion 30 0f the consrirution of Kenyo rhe NolionorAssembly ond the presidenr. The rore of 1,."-pr"r,o.".i',i'io'orr"nt ro birs possed bv theNolionol Assembly comorisinrt etected ond nom]"Ji"i ,.""-o*r. tn lhis discussion poper.
l:Jffi'r;HXiomen| oni 'notionor 

"".-uf' 
'f]; 

ir,. -"onins or rhe Norionor
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This discussion paper looks at performance of the g& parliament against the rwo
goals above, on the basis of effectiveness in larvmaking and oversi[ht (quality of
government) and quality of representation. The review cones up *'ith some pro-
reform proposals targeted at the 9th Parliament for discussion pu.por"r.

The Quality of Government
The 8th Parliament has been a unique product of the constitutional revolution of
the 60s and its concomitant counterrevolution of the 1990s. The 1963 repubrican
constitution envisioned a west Minster model of clenrocracy based on adversarial
debate in a shong parliament led by the poriticar party with a parlianrentary
majority, to keep guard against a strong centuist goveinment. we olserve the key
feafures of this Constifution to be: Federalism, second chambers, rigicl
constitutionalism, shong judiciar review and an independent centrar baik.
Betn'een 1964 and 1986, these features were assumed to inhibit clecisiveness,
speed and coherence of the central government's policy making comparecr with
unitary systems, unicamerarism, flexibre constitutions, weak lucriciar ieview and
weak central banks. The politicar administrations of the ti,-re espo used trre
superlative values of the rafter feafures as best suitecr to produce a cohesive
nation that was well defended against externar and internar insurgencies. Its
theory of social change was carried on populist movements of much nrajor
proportions in international politics in Africa, and at the time these carriers
happened to Lre 'nationalism' 'anti-colonialism' and ,anti-neocolonialism,.T 

The
constifutional revolution that deveroped these features is arso the historv of the
parliaments of this period.

Consututional counterrevolution started in 1990 and u,as nourishecr by formal
acceptance of pluralism in 1991. The counterrevoluhon tended to rlse with
economic liberalizahon and the gradual displacement of ideologies clesigned to
strengthen the one party state. The counterrevorution has its po[urist ."."ri"., o,well - 'globalisation' liberalisation, ,democratisation, ,gooa governance,'transparency' and 'accountability,.s 15" liberal economy requires .liberal
politics.e one of the ingreriients of econornic liberalization is cenkai bank

7 Sessionol Poper No. l0 of l965 on the role of Africon Sociolism is developrnenl.8ln controsl to the Africon sociorism poper, use of ony of these terms in louernmentb,lueprinis in this period such os the Sociol Chorler is 
""rnrnon.eThe view is prevolent thot poriticor riberorizoiion is tinked io sorution regording the corruprond oulhorilorion slole. Morris Szeflel stotes: ,The misuse of public 

"ffi"; ;r;r;li;responsibility for privore or seclorol goin hos been on imporronr rheme of .the neo_liberotpolicies of odjuslmenr, condiiionority ond democrotizotionin Africo. Hoving identified thestole os 'the probrem' ond fberorizotion ond democroiizotion os ,rhe soruiion, to iholproblem, it wos ineviloble thot efforls to erodicote ona controt tf,e *iJespreolcorruplion choroclerizing posl-coloniol polilics would be given o f,ign priority O! :tne
donors'. From the outset. proponenrs of structuror reform linked potiicot corruprion iJoulhorirorionism os on expronolion of developmentor f oirure, thereby id enrifying the
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independence, and the nost important reason rvhy centrar banks are madestrong and independent is to give them the tools to contror inflation. This is acontrary logic to conventionar politicar wisdom of 7964 rsg6, ,1""g 
".acoherent policy making here is posited to flow from the division of powerinstead of the concenkation. of power. Tfus new political thought i, .f-."aperfectly in the clamour for electoral competiUon ofiifferent policies.

Against the first goal then of improving the quarity of governmenr the B,r,faAilglt iral rationally connected the alhier,,ement of this goal with two keyresults; firsf the progressive realization of parliamenfls i.,a.fiuna"rr."'f;;; l;"executive, and second, its progressively ' 
enhanced .ole of o.r".rlgii" orr".government.

_ Parliament's independence
we know that the instifutionar arrange'lents under the current constitution
llforainate ali arn-rs of government to the executi'e. The three arms are formarynot equal per se, and this is. supportecl by several constitutionalf;;;;;;; ilLpresident appoints alr iucriciai officers, and nray nominate r2 incrividuars tcrParliament without mu.n restriction; parliament has no formal capacity to causethe removal of any individual who hords u.o"rtitrtionrr office trrerefore it is hasvery little power of enforcemenf a vote of no confidence in the gowernment hasthe direct threat of riissolving Parliament as *"rr. in *,o scenario, parliament hashitherto been more effective in identifzing indiviauat who abuse pubtic officeby using'naming and shaming, tactics Lnd"er p".fi..""".y privilege.

The Bti' Parliament has forma,y delinked itself from executive dominabo^ bycreating the parriamentarv service commission anJ a parr.iamer,".ri"rJi"il
provide tegal and technical 

falalit, f;np;.;';;ivate member brought theconstitutionar amendments to give effect to this incrependence ancr alrorvParliament authority over its budfet and .-,"..g"*".,.r0

The PSC is implen-rer-rtin ga twelve-year strategic plan to strengthen Parliament'sindependence and technical capacity. We knorv that some of the technical unitsare sHll in gestation ancl as yet have no trained staff Examples .rre thedepartnlents of information, research and legal services. Once conlL)leted, \^,hjChmay certainly require bigger parliamentary budgets, these departnrents will begreatly useful to the 9th Parliament as envisa ged, Iargely because a hainecl andefficient staff assisting lr.'1Ps, includ ing nervly elected ones, n,ill undou btecllv

orgumenls for democrotizolion ond 'good governonc
Pe e' with those for liberolizotion.

underslonding Africon politics

liomenlory Service Commission
(unpublished) Morch 25, 2002.

view of Africon politicol econ
C orruption ond lhe Governonce Aro Hon. Peler Oloo Aringo, Mp, Vic

omy, June I ?98 ,Mis

gendo'
e Choirmon of the por

with th ir Pcrli menl
et the P o le Gov !'n throu hon
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affect its capacity to conduct independent policy anarysis and source arternativepolicy information. Hopefu,y, tht 9'r pariiament wiit uenent uy ."J".-g ,r,.incidence of flawed laws pasied that are subsequently throrvn oui rry ii"."-r"r,such as the Donde Bill.

At the same time, the exba. parliamentary buclget has raisecl eyebrou,s,particularly because of the higher arlowances dra*i by urr. n* 
^Jr*y *iiicome from taxpayers. Such an arrangement shourd aim at a better rate of refurns- MPs should use it in an ethica]ff. and socia,y .erpo.,siUfe *ry Th";;;ii;;;iiexpect improved Member participation in iernrs of regura*tt*iur,." unaquality conhibution to aelit1 and' ministerial err"rior,r. Improvement in thisarea also needs an overhaul of some p.o."iirr"r. Could parliame"t *"taquestion time rotational 

.and. allow supplenlentary questions? Morefundan'rentally, shoutd Mps be given more .;i;;;;y to pursue constituencyquestions where this contradicts party stance on the given issue?

A 
-n'rore 

independent parliament shourd embark on prospects of fundame^talreform directed primar y at barancing po*". *i*, the executive. The grh

lalfament, through private and goreniment motions, has macle consiclerablestrides by virtue of the following Bi-lls:r:

1. The Kenya National Commission of Human Rights Bill (not passed)2. The Constitution of Kenya Amendment Bill [to entrench 
.rh;'il;r.

Anti-Corruption Authority - not passed because cor"*^"^i'i"r".,li
vote)

3. The Constitution of Kenya Amendnlent Bill (to entrench Constitutiorrof Kenya Review Commission _ not passedf '4. The Constitution of Kenya Anrencln_rent eii 1to .ep""t sections 5g and59 and allow the House to set its calendar _ not passe.l becauseGovernment defeated vote)
5. The Public Service Code Bill (Code of Concluct/Ethics _ not passed - i"treading, referred to committee and died there)6. The Coffeeiill 

!:!ifrng power to the farmersj _ passed into law./. r ne Sugar urll ((shifting pou,er to the farmers) _ passed into law8. The copyright Bi, (shiTting po.wer from AG io i.Just y stakehorciers)- passed into law
9 The Universities Amencrment.Bilr - shifting power of regisrabo. fronrCovernnrent to indenpnclent bocly _ ."f.r[i to lorr_ltte" ancl clieclthere
10. The Anti-Corruption ancl Economic Crimes Bill _ .l"treaclinq, 

referredto conlnlittee and died there

rr Borrowed from USAID Kenyo Mission pMp lndicolors, 2OO2

Poge 55 of ZB



Parhcularly notert'orthy is that this parliament inaugurated the constitution of
Kenya Review through the Review Act of 1999. It also defeated the public service
Code Bill on constitutional grounds, a development haced to the upsurge in
constitutional reform. Parliament is now not explicitly designed to forlstail
reform and it has shown that it can withstand Executive pressure *,hen it
defeated the Economic crimes BiI despite the president iasting a historic
member vote in its favour.

11. The Central Bank Amendment 2000 Bill (Donde) - passed into law, but
ruled unconstitutional by High Court

12. The Central Bank Amendnrent 2001 Bill (anti- Donde by AG) - clied
after 1$ reading

Other indicators for increased independence include:
1. Increase in nunber of private mentbers Bills, especially those l,ith

consequential shifts of power.tz
2. There is more progress as nell with passage of private menrbers bills. One

of the most successfur were the constitutionaf Amendments to estabrish
the PSC and the pS

3. Higher profile for committee activity
4. Increased co-operation among opposiUon parliamentary parties, without

which undoubtedly the governnlent would have had iis way on nrost of
the Bills.

5. Backbenchers are increasingly nrore active compared with ministers13
6. Reduced scale of defections.

The above is indicative that the Srh parliament has niappecr a vision for regal
transition as well as a vision that wider sociar change takes prace thror[h
parliamentary means. For the momen! parliamentary reform is 1., step *ih
public opiniorr. what are the inrplications for the 9th pailiament? Given the move

rz These Bills include the foflowing in which the privote member,s motion to introduce the
Bill wos noi opproved:

- The Promo.lion of Nolionol Unity Bill (Oloo Aringo)- The Conslilulion of Kenyo (Amendment) Bill L provlde f or imp eochmenl oflhe presidenl for stoled grounds (Oloo aiingol- The Minislers of Governmenl Bilt (poul LauiteJ- ]h. Portiomentory Budget Oifice (Oloo Aringo)- The Polilicol porlies Fund Bill (Kiroitu t4urungiJ- The consriturion of Kenyo (Amendmenl) Bifl ro enrrench KAGA {MusikoriKombo)
i3 Reseorch sto stics of the lnsiitule of Civic Affo nd Develop

1998 - 2 2002 ol P

trs o
. t8l For inslonce 29.8% ol bockbenchersbroughi motions lo porlioment compored

bockbenchers contribuled to Bills compored wi

orllo n'l e nl

wilh 7.3% ossislonl ministers. 39.3% ol
ith 5.9% of minislers.

men l, Kenvo 's
Me mbers' Porliciooi ion I r),
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to play. a bigger and transformative role in polir
en uen c hed e ih-ni c b a s ed- p 

" 
r i u i r, il", r i ?" ;. #;:1, i;::,i,:-il,,H:,: TJI:.'bipartisan support for reform? wn", 

",r..". 
ri*rii*, o." identifiecr, especiary inrelation to more politicar ,ornte...uon 
-.*il;'; 

stonger parriament (and

ilfi:",1J.fil::# level to which .u'""nn",it oitrreruling;'"gi,"" i, .u;;.ri;a

. ParliamentaryOversight
As with other pailiaments, the Kenyan one reries on committees to conductbusiness. We know that because of our 

- 

fu.iiur.,"ntu.y hybrid systenr,Parliamenf s committees f,ru. noi U""n'"""f ,#r".oal and specialized whencompared wjth committe,
choi i e o r,y; i;. ; ;;,?i", ft.:,:::,$!i T:ll'j jfi:H 

"Hll#;,hTI i:legisrative initiative will continue to come r.o^-u?o^i.runt rurins party. This isnot to suggest that commiftees shouri .".r*-i".r,.icar in nature with acircunrscribed ability to influence."",""i 
"r i"ily "

The 8th Parriamen(s committees have made considerabre strides in influencinspoiicy. The work of the public watchdo;;;ffi;;IC pAC and Esrimates ha!been influentiat to identifu and. ta.get'abr;';;';;;.".,. Some of the t6 HouseStanding Sector Comm,r:::: 
.T*" r,.a-irgn ";;.."r, in influencing nervlegislation'ts rwo Ad hoc serect Committees .;;u;i" the pubric imagination -the Anti Corruption serect C^ommittee;il;#ft"n. Musikari Kombo of rheList of Shame fame, and the Select C"r*,ri* #io.,sutoUonul Review chairedby Hon. Raila Odinga, **._l *::r^"-"1 ,il.;;il'pr*ess. The Sih parlianrenr trasheld nrore comntittee sittings rn 2001 than in anv urev.

s *ri ns s h ave i n.,eu s i, giy'i o, d; ;; ;; 
" 
;i:: r;ff :i IilJ..yi.ii"l.J; iLiii

lAIhat are the rmp lications for the 9th parliament?
As Parliament buildsup its ability to partici pate in policy making, this should bereflected at the comm ittees through more sittings and even broacler in terestconsultations. Both require larger budgets. parliament should think aLrout g lvrnq
r. For ;nstonce rhe Lisl of ,fTf .t the Kombo Select Committee wos ociuo v
: :::Lfi LXIJ':[.J,: :h:i 5ii" i:[:; d ,i' ;:[: iii?".,,. 

", 
o n o m i n s,", p o n i i o r I- r-or inslonce in 200I , the Commi'ee on Agriculture significonlly impocled on lhe::[H,[:1,:!".,,j::::,T: borh or zoo,. ,n-,"#,,]J"io tl." suso. Ad 22 olhe

r : or t " c;#;;#';,:;ff li?";: ?.1['"T;'"#nd 
possed"by'",,i..".i i 

"]commillees proposols t"i tnl 
- 
r-ir,",-l :"J]:= ^"' were possed 22 of the Heolth

nl"mklT;i:r^i:,i#1,:"J"';1,;:':,;.:'l::*:"*;N:.YJlil
ro, t e o u o s e io, 

";; 
J ;; 1 

".,; :']1 
"X 
#:ji::l:i: i,.""T,J :, lll :* :,:# ;;; f ,, i: :
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committees a larger role in scrutinizing Bills and overseeing implementation.
one of the suggestions is to allo'rv standing Committees to initiatiwe legislative
proposals. Another is to refer automatically to the connittees all legislahve
proposals after a second reading and require the committees to make policy
investigations - tasks currently left to civil servants and drafters.

Parliament may also consider de-linking comnittee chairs from the Dlaiority
party. Frequently where this is the case, the chairs are reluctant to criticize their
party proposals, and in turn these are converted into vehicles of progress from
the backbenches. The committees are thereby rveakenecl.

Parliament may also want to review the size and composition of committees.
Ideally, every MP should serve in a committee but as in the UK there is no
limitation on the nunber an individual may serve. Multiple membershil-r may
dilute the quality of contributions members make to the committee funitioni.
The number of committees is not very high given the size of the House. There are
16 house standing Committees that parallel government ministries. with a total
rnembership of 231 N4Ps, excluding the Presiden! the average size of a
Comrnrttee is around 14. This nunrl.rer may be too high for efficieniand speeclier
decision-making and Parliament may consicler raising the number of committees
to allow a medium of 9.

oversigl-rt will be considerably strengthened when committee sessions irre open
to the public. Public heari.gs will allorv the House to solicit opinions of diffeient
experts, stakeholders and sectors of the society. They rvill allow cornmittee
nrembers to gauge responsiveness to different policy platforms. They will be zr

good forum for exchange of ideas. They u'ill sensitize the public anci contribute
meaningful civic education. Overall they will improve the qua)itv of
responsiveness and scope of government and representation.

Quality of Representation
Finally, a great challenge faced by our emergent democracy is to build .r
parlian-Lent that rvill be perceived by a diverse and ethnically clifferentiated ancl
unequal citizenry as a legitimate source of democratic authority. we knorv that
as a result of our heterogeneous society our majorr'tarian clenocracy is inl.rerentlv
exclusionary and has so far failed to resolve cor-rflicts about dornestic pou.p1. r'o

Because the electoral system is the funclamental cletermi,ant of ho,r,
representative a parlianient is, that is, how accurately it hanslates votes into

rs ln 1992. lhe Presidenl wos elecled wilh 36% of the noflonol vo.le. ond 4ar. in )997.Both
periods were morked by poriticol vrorence ond disprocement of popurotions. see poriticor
Egonomv of Lond Clqshes in Kenvo, lcJ 2000. A mojor portion of the disproportionoffi
eleclions is coused by smorr porties thot remoin undlrrepresenied or unrepresenled. ond
becouse dissidents ore not ollowed io try lheir luck in re mojor porty.
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parliamentary seats, decisions regarding the electoral formurae are of ufmostimportance.

The Sth Parriament shourd be aware that our erectoral formurae is a major
ITO*Y"1, source of disproportionality and exclusion be.u,.re * i" _ p."a".,,"fsome electoral reform carried out in 1992 ufUt i*prop"rly.17 In order to resolvethe disproportionaritv, trre 9rr'pariiament w have io slriorrsly review the natureof our electoral formulae looking broadly 

^, 
f*r l"""f r,

1. Electoral formula and district magnitude
Majority formulas like Kenya always- haie nlug.,it d", of one or single mernberdiskicts. A candiclate onlv 1sgd5 .pf"*fity of-rr"i"r l" *r" here.rs pR formulashave district magnifudes greater thin one i.e. are multimen-rber clistricts. Moret,an one representative is 

"erectecl 
,o ."pr"r".i u io*-,u. district (constituency)and the exact number is determined o.io.aing io.tt* ioprrut on principle.ie

1. Electoral formula
2. District magnitude
3. Districtapportionment
4. Total membership of parliament

17 some eleciorol boundories were. redrown prior to the I9gz elec.tions ond Kqnuthereofter won r07 of 2r o seols, jusr over [on *,ltn" sa.tr. of the vote. 22 newConstitr.encies were creote.rJ..brt pi"r"r""irv i, ,oi,i,,"n smo,er oistricts in (onuslrongholds Thus o new constituency wos creoted irf wolrr w;tn less thon r5000 voreswhite Mothore remoined o single one wilh i rTooi iIt"".".re There ore three dominont mo.iority formulo., 
- - - -'''"

- run-off second election,- if no mojority is reoched in ihe rn round of erecflons.o second round is hero between *,. top i_o-.ondidotes. The Ford peooreporty ond ils ollied podies f,ou" proptr"J lnir"f or-.rto for the 2OO2 eleciions.- Atternorive vote syslems._ voters tnji;;;; i;,'2;, 3. etc preferences omonocondidoies rf no condidote receives 
"ntorolt" moiority in the first round o-f

::"::l!^.;:!?".;jS:":A*it rr,. r"*eii.,,l",.ll, in r,. ,,,1, ,",,io i, o,,""oo1!l
- First pos.t the post._ condidole only needs o plurolity of voies lo win. This

:HH" ;:J;lI' i ff:::L y:^:::::l; r itico, c,eovoses bosed on

. Democrocy, Y;,;. il;j ='"'rrrv excrusronory' (Arend Lijpho't Potterns of
t Agoin.3 types ore dominont:

lisi PR syslems - found in lg of lhe world,s 36 estoblished democrocies. porliesnominofe tists of condidotes in, mutiime-nlU.r. Jrir,"t, i,irort voters coslbollots for ore porty list or onolher onO r"oi, Jr" "i,"."r.O lo porry lisrs ;nproporiion to the number of votes 
. 
they ..lir"l.-iili lzery smol portieswhose membershlp moy be. nolionolly dlsperseJ 

-snouf 
O Oe ollowed.e.oresentotion ond voice in notionol porl;"menil.-

Mixed member districis - suo.,esred by cGD ,l. Kenyo. These combine pR iisrswith sinsre member districis"rormutoi ;;;;.;" :"toil'n.. o.t*".,.,, *,uvolued representotionot goots of pr.p"itr.."ir,i"'Jlo 
"tor.r. uot.r.
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2. Districtapportionment
The drawing of electoral bounclaries is a topical issue. A proposal has been macle
that if PR formulas are adopted, we can make use of existing provincial
boundaries to create MMDs. what do parliamentarians think of the suggestion?

3. Total size of legislative body
The size of parliament in stable democracies tends to be roughly the cube root of
the country's population. Although this is an approximition, analysts have
found that if the total number of a legislative body falls significantly below this
figure, there is a serious impact on the degree of proportionality that can be
achieved. Parliament has not grown proportionate to the population. At about 30
million, this rule prescril-res about 314 seats, instead of the current 210.

The extent to which competing political interests in I(e.ya carl agree uporl
instifutional formulas that explicitly address these problems ancl promote two
fundamental principles of consensus democracy - the principle of iiclusr'on, a.cl
- the principle of proportionality - the greater trre likelihoocr that Kenya's ns*,
constifutional order rvill be durable and democratic.

The benefits of PR formula outweigh their clisadvantages. small parties are
allowed representation and parties become issue-based. Decrsion-making is more
conse^sual. This is especially important in countries undergoing democratic
transformation. For instance, the degree of inclusiveness in sA would never have
been achieved in a FFP systen-r.

on the other hand, the representatio^al goal of proportionality must be balanced
against the equally important goal of preserving the quarity of representational
link between local constituents and their national representatives. This link is
especially important i. Kenya where a) communications and tra.sport
infrastructure is underdeveloped, b) economy is agrarian based, ancl c; g.orp
interests are geographica y concentratecr. pR systems can adjust for this pr;bre;
in several ways: 1't by creating smaller regional constituencies, while still
ensuring that district magnitudes are large enough to promote proportionality.
For example, provincial based clistricts. 2"d, bi creating tr^,,o Uered distrlct
systems, such that larger dishicts help compensate foi ciisproportio n alities
created by smaller dishicts - like sA today, *'here 50% of the parliamentary seats
are elected from nationwide party lists, a.cl 50% are erecteci from g provinc.iar
I ists.

represeniolive conloct. Eoch vo.ter hos lwo votes, one for o districlcondidote, ond one for o porty list. Lisi pR seols help compensole for
dlsproportiono lity creolad by ihe SMD seo.ls, bul the degree of proportionolity
ultimotely depend on how mony list pR seots ore ovoilotle. {Lijphort, supro)
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opponents of PR systems argue that they slow down policy clecision-,raki.g.
This is not implausible: concentrating poiitical power in the hands of a narroi,
majority can pronote unified, decisive leadership and hence coherent policies
and fast decision-making. But fast decisior,, u." .,ot r"."ssar y wise crecisions, in
fact 

- 
the opposite may be more varid. secondry, the supposediy colrerent policies

produced by majoritarian governments may be negated by the arternitio. of
these governments, and this may enta shaip shiftifrom reft to right ,"J "i..versa in economic policy. S. E. Finer forcefuIy argues thai successfur
macroeconomic nanagenent requires not so much a strong hand as a steacry one
and that PR governments. are- better able to provide sieady ."rrtirts porrcf
making, as a bonus to better electoral iustice.uo policies supported Lry n i.ooa
consensus are more likely as rvell to be carried out successfully.

A u'ell-known proposition in comparative politics is that the plurality methocrfavo.urs 
lw9-party systens. Conversely, pR encourages multipartism ancl

coalition building. Lijphart fincrs in his aisessment of 36 eitabrished democracies
that on a measure of cabinet duration (executive crominance over legisrature) twoparty systenls fair better. Their cabinets last longer. cabinet -or 

executive
durability is a good neasure of government sustainibility a.,ct poliUcat po*er,but executrve strength does not necessarily spe, effecdve poii.y nlotirrg. astrong executive ,rai.ly means relatively *,eak legislative po,n,"., o,",i or.,imbalance_in executive-regisrative po'n er fivouring the execut've is simply part
of the syndrome of majoritarian chiracteristics.zr Brit he arso finds trrat iniiationto macro€conomic managenrent, there are no nralor crifferences tretwee. pR arrJnon-PR democracies.

Consensus democracy (representational govt.) has a slight eclge r:vermajoritarianism: it is positively relaterl tJ economic growtri variar]res anclnegatively to strike activity and to cleaths from political violence, but thecorrelations are n,eak. The big exception is inflatioir; consensus democracv isu.iformly associated with lower revels of inflation.z2 stausucs io ;;;;ih;;majoritarian democracies are better governors than consensuar cremocracies.
They.also do not prove that consensuil clemocracies are better gowernors. Butthey have a better quality of clemocracy, in particular ,"p..r.ilti,.,g ,roior,ry

20 Adversoriol polilics ond Electorol Reform
2r See essoy of powell Bringhom, I 9g2 o tem
ond Violence Combridge, Moss.: HorvorJ U

, London: Aniony Wigrom
ocro S: P C oti

n
tvp

versity Press
ti

pmenl

2? ln a survey of OECD s.totes for l9g0 _ 93, cql consensus democrocy hos olmosl 4,g%
on democrocy. The jevel of develo
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groups and minority interests, representing everyone more accurately, ancl
representing people and their interests more inclusively.

Finally, voter participation in erections is better in the representational systems.
The problem as Bowen wells has advised the CKRC is that pR estiblishespolitical parties as an essential element in the constifution, and this has the effect
of 

-'enhancing the power of the party at the expense of the freedom of theindividual- MP and the people of the area o. ."iion he or she .ep.ese.rts toinfl-uence the type of government erecteci.'z Bowen"argues that pR wir keep theANC permanently in power with the party dominating its Mps, clemocra*,. He
supports 

-the 
formula suggested above to resolve this pioblem, but also ,rig"rlbicameralism in Kenya, with ong chamber elected by iFp ancl the otll". b;:;Rfornula 'related to different tribal interests.' He ario supports a parliamentary

system where the 'president' is 
-elected by parliament or with a collegiateexecutive supported or tolerated by the confidence of parriame"t. r .rire'*ri,

issue.here, because together with change in the electoral formura, bican.reralisn.ra1a 
lhe type of democracy are issues p-arliamentarians will rt,ant to consider inrelation to constitutional reform. whai I urge parliament to do is fincr the bestmost prachcable sorution for institutionarizing the public interests ofrepresentation and accountability, so that the 9,h pirliam".,i.u., become a locusof national sovereignty.

In conclusion, prarliamentary reform in the context of poriticar and economictransition needs to empower the state to act, rather than rigidly constraining it ina liberal constifution. The state can act through a representahve ancl cremocraticparliamen! rvhich can check executir," po*,"i, but whose po*,er is .r* ,a""rr,,checked by a constitutionar court. But the judiciary cannot pray this rore 
'vhere itis largely non-functioning, corrupt an.r historica y has been associatecr r'ithauthoritari anism. The developnr"nt of a representati've parliament is trrerefore ofmuch greater importance in order for democracy to begtn to take root.

TOpic 12: THE NEXT PHASE oF PARLIAMENTARY REFORM
(presented By Wachira I\,Iaina, Constitutional Lawyer

I was asked to talk about the ,ext prrase of parriame.tary reform. I rvirl arrciresssome constitutional issues at the beginning, ancl then proceecl to nlore legislativeand standing order issues.

23 Eowen Wells. 2001 Slructure ond Composition of Leoislolures, unpublished
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overall context of parliamentary reform: counhy needs first to make a crecisionwhether it wants to be a preiidential system, a parliamentary system or areformed hybrid of the two. the current one is a faitei t yt ria.

Key features and differences of the tw,o svstems

Single de
members of
legitinacy.

mocratic legihnracy-only
parlianrent have denrocratic
The office of heacl of

government, that is, the prime minister is

lot indepqlflsnfly legitinlated
oemocratically. The prime minister is the
head of the party or the coalihon of
parties with the largest number of seats in
parliament. He is easily dispatched if the
partv loses faith and kust in him. Nopossibility of parliament/executive
conflict.
Functional separation of the office of
head of state and head of government.
txecu-bve authority is collegial and
vested in the cabinet acting coilectively.
Cabinet ministers are elected o. 

"r" ut
least drarvn frour elected members of
parliament.
Gol'ernnrent rules so long as it has
confidence of parliament anci there are
usually no term limits on the primeminister. Elections happen oncegovernment loses confidence of
parlianient.
Parliaments are not indepenclent of the
erecutive and if the ruling party has large
nunlbers, executive conhol of parliament
can be crushing because of the institution
of party whips. System often operates asa fornr of conrpulsory r:randaies. Votes
often follow pa rty lines.

;::f"nr 
of the current Kenyan system is that it combines the worst features of

Parliamenta s stem Presidential s sten

parliament. Some of the so_callecl reforms
of Hugo Chavez in Venezuela were in fact
designed to resolve this dilemma by
cenhalizing all power in the presidency.
Office of head of governntent .rncl head of
state fused into one.
Executive authority is personalized and
vested in the person of the president
Cabinet ministers are not electecl members
of the legislafure and have no democratic
legitinracy whatsoever.
There are term limits on the presidency

lough not usually on legislatori.
Lonhguration of term_lirnits varies: one
short (as in Brazil-one 4 year term) or a
long term as in Mexico (i years) or nvo
shorter terms of either 4 or 5 years each.
Sonetimes the president carr serve for

ti
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A bad presidential system leads to either immobilism-where the country is
bogged down in quarrels behveen the president and parliament or to
dictatorship. Presidential systems tend to err on the side of dictator rather than
immobilism.

A bad parliamentary system produces a system that is so fractured that
parliament can hardly agree on anything or alternative a parliamentary that is so
beholden to the dominant party that the government is not under any serious
check. A querulous parliament or one without teeth is often the fate of
parliamentary systems. Kenya has adopted the dictatorship of the presiclential
systen.r and toothlessness of the parliamentary system and rvritten them into Iau,.

In the parliamentary system oversight over the head of government is expressed
through prinre minister's question time and collective and personal cabinet
responsibility. Ministers are collectively responsible for the follies of tl-re
government they serve as u,ell as acco0untable for the nlonkey business that
takes place in tl-reir deparblents. In a presidential systenr the ministers account to
the president and are fired at will if they make the president look bad. Kenya,s is
neither a collegial administratron nor a pure presidential system. The presiclent
does not come to parliament to field questions; though his cabinet rs
parliamentary it in fact functions as a cabinet in a presidential systenr.

what are the key reform issues entailed in this area. some of these issues may
already be covered in the work of the Ghai conrmission but thev are n,ortir
emphasising.

Parliamentary democracies more enduring than presidenrial democracies:
study after study has norv established that parliamentary clemocracies have a
better history of stability than presidential democracies. only the unitecl states
has sustained a democracy for more than 50 years as a presiclential svstenr.

Mixed systems have a mixed record: sri-Lanka's has not resolved the problems
of ethnic violence and France's tends to take the character of n,hoevei is nrore
charismatrc as between the prinre minister and the president.

Parliamentarisation of presidential democracies: Because of the reality that
parliamentary systems have had a better record in sustaining denrocracy, nrany
people, even ardent presidenti alists, now accept the need Lruikl into the
presidential system as many features of the parliamentarv system .rs possibJe.
South Africa, for instance, l.ras a pou,erful parliamentary president n,ho has no
independent democratic legitimacy. The south Africa constitution requires that
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at its first sitting parliament should elect one of their own (not necessarily the
person from the party with the highest number of seats) as presidenl The
election is presided over by the president of the constitutional court or a iudge
designated by him. When the MP becomes president he immediately ceases
being a member of the National Assembly. In this contexf there a number of
innovations that South Africa has experimented with that we could look at.

First the national assembly can only remove the president by a 2/3
vote if he is guilty of serious misconduct, serious violation of the
constitution and inability to perform the functions of the office.
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Secondly, the vote of no confidence is modified and split into hvo. On
a majority vote the national assembly can pass a vote of no conficlence
in the cabinet and exclude the president. In that case the cabinet rnust
be reconstituted immediately. If parliament passes a vote of no
confidence in the president, the entire government must res.ign
inmediately. The acting president then dissolves parliament ancl
elections are held.

This.procedure has the potentiar risk of inhoducing instability if you have a
fractious coalition of pardes in parliament who take Joy in- collapsing
government. For this reason, sone counhies such as Bolivia and Germanv havl
*'hat is called the constructive vote of confidence. In Germany, parliament
cannot simply remove the Chancellor by a vote of confidence. This procedure
*'as abused a great deal during the weimar Republic and was partly responsible
for bringing Hitler to power. The constitution of Germany says thit pailiament
can only remove the chancellor only when it simultaneously agrees on a
successor. opponents of the chancellor must not only disagree witl-r his policies
they nrust also agree on a successor. The bundestag has hied this procedure
hvice and has succeeded only once. rn 1982, CDU persuaded the FDp to du,rp
their coalition partner sDP in order to form a n"* go.re..,nlent with CDU. This
felled the qovernnlent of Helmut Schmiclt and brought Helmut Koh[ to porver.

Making a decision about rvhether we want to be a presidential systenl or a
parliame,rtary one resolves some of the important reform issues ihat are of
concern to 

-members. 
If a parliamentary system is chosen then clearly the on-

going battle over the presiden/s po\4,er to dissolve parliament ought to
disappear. In a parliamentary system the pon,er of ciissolution is clirectly iecl to
the need for continuing democratic regitimacy. The cablnet has no independent
democratic legitimacy and must continua y be sure of parriamentary s,Pport. In
such situations, it is not advisable that parliame.t shoulcl have fixecl tei,is an,i
rigid calendars lf a presidential systeni is preferred then parrianrenfs ter,rs ca,
be fi,,ly fixed. Even in south Africa *,here they have triecr to hybriclize the



parliamentary system, the president has powers to dissolve parliament. It is
interesting to look at the situation in which he can do this: 1) if Parliament has
passed a resolution demanding its own dissolution 2) there is a vacancy in the
office of the president and 3) parlian'rent fails to elect a nerv President w,ithin 30
days after a vacancy occurs in the office of the President.

Though the President has these powers, parliament has control over its own
calendar. It determines its recesses, duration and time of its sittings.

Other constitutional issues:
Con t it t tat i ort of P arl i anm tarv tenure eoert ofter dissohttion : One of the kev problems
in Kenya is that MPs cease to be MPs once parliament is dissolved. This raises the
spectre of the President running the country without legislative sanction for 3
months. one constitutional device that has been used in other countries is to say
that parliament is competent to function until the day before the first clav of
polling. This ensures conhnued democratic legitimacy for government clecisions.

Limitin g lrow soon qftu electiorts the Preside ntalt dissoloe parliarnent: Assuming we
retain a system that is predominantly parliamentary one may want to give a floor
as regards how soon the president can dissolve parliament. Some counbies say
that dissolution can only happen after parliament has served three years. Though
Britain does not have a *,ritten consfitution, this is the practice and south Africa
has borrort,ed it.

Stren ctlrcui.rrs aarliammt nrv rolc irt tlrc casc of arcsidcnfial irrnbilitv: t'he process of
removing a president who is unwell or unable to perform the duties of office in
Kenya is long, tedious and likely to generate severe crisis. (see section l2 of the
Constitution). This process should be shortened. A two-thircls vote by parlianrent
should be all it takes to remove a president incapable of performance. A situation
such as happened in the US after the attempted assassination of presiclent
Garfield in the US in 1881 is not acceptable. The president lay nearlv conriltose
for 80 days. Again, woodrow wilson was not fully operational for r-rearly a vear
after suffering a stroke. It is these sorts of problems that eventually prompteci the
enactment of the 25th amendnrent in 1967.

Parliamentary Reform: Ordinary Legislation & The Stancling
Orders

I n'ill not address the gaps of the current constitution on issues like rryar, clefence
and foreign reiations. i think these issues have been rvidely covered in the on-
going debates on constitutiorral reform. Instead I \^/ant to turn to internal
parliamentarv reforms that could be affected throueh changes in the stanrling
orders of the house. I will divide these reforms into four heaclings. parliaurent ii
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not only an instifution that has capacity building needs but it also has legislative,oversight as n,el, as renresentational functi6ns. My reform p."p";i;-';;therefore di'ided into the four heads J ;;;;;V building changes to thelegislah'e functioru reforms of the oversight functiJ., anci strengthening of therepresentational function.

c:pul"y building of parliame.t Crearry there is need to complete the processof parliamentary reforms now currenfly underway in terms of shengthe.ing theParliamentary service comnrission. The u.gr-"r,,1 for tris are familiar and I u,illnot repeat them' I onry want to add- that dJepening the integrity or pu.r.^"ni i,critical to enhance its prestige and standing. Thire are severar approaches tod,oing this. rirst, the procesi of reviewing "parriamentary 
sararies neecls to be

:h]"g:d: MPs have the power to tax and spend. They should not be seen to beusing this power to give themserves sararies and benehts. rr,"re.." t*o *.y, 
"rdoing this. one wourd be to place the issues of Mps sararies and a[owances in aneu.tral body'-sr:ch a body can be ad hoc or an arready existing institution. Salaryreviews shourd be done at regurar intervars not on'an acr h"oc basis. a *i"^aapproach rvould be airowing Mps to review their orvn salaries b"t th; i;rl;,gthose salaries imprementecr oOnly after un 

"r".ion iu, subsequently rrappenect.In this way the Mps cro not havl a direct financiar interest in the new sararies,secondly, and somewhat reratecr to the issue or.o.,ni.t of interes! the Nationalassembly should open a register of Members Interests. This rist.""rJ rr" 
"p"" ".closed or two rists courd be open, a closed ristand an open list. These lists shourcrbe used in the selection of Mps to p".l;"r.,e.rto.f committees.

stre,gthening the oversight function of parriament I will not dear with thebudget reform issues ana the amencrmen,; ;;; stancring orders alreaclvproposed by the Institute of Economic Affairs. r 
""ry *".i-i""0;;i:;ld;r"lthat I think have not received parliamentarf ui*no^. First, there is a wholerange of executive actions thai are not rruj".t io-pu.riament oversight eventhough tl'rey are of a compelling p"rrric int'e.est. Cor.muniqu.s betu,een thepresident and visiting heacls of sla te, treaties, ini".r,ono.,or agreemerlts, reportsof conrnrissions of inquiry, consultative aocunrents beth'een governnrent anciclollors are often never seen lry parliament. And whereas the Constifutiorr ofKenya Review Commission niay deal *,ith heaties and other jnter.ational

agreements it may not cover the other documents. In the u.r,"a xi"gJo"r'r*^*papers such as communiqu6s and reports of commission, of iiqri.u o,:.autor.rahcally Iaid before the house oi Con.,r.,orri papers. They are callerlco,rmand papers because they usecr to be presented to parlianrent in the fornr of"presenteri to parliament. . . . by the cor.,nl"r,.i 
"f fl". f UrO Majestv.,, Anotlrerirrstrunrent that has been useci rather effectivert i,i s;eden is the Constitutionalcommittee This is a committee of the Rikscllg, tiu s*,"airn parliament. It isempou'ered by the Riksdag Act to investigate gJvernnrent perfornrance over the
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year and to report to parliament on ways in which the administration mav have
violated the constifution. In particular, the Riksdag Larv requires that iabinet
decisions be in writing, that dissents be recorcled and tl-rat minutes of cabinet
decisions be subject to review by the constitutional committee. The South African
Constitution requires that all presidential decisions taken pursuant to law or all
decisions that have legal consequence to be in writing. If such a decision affects a
particular ministry, the responsible minister is requirecl to cou.tersign.
Parlian-rent is then authorized to enact legislation about hou, these clecisions are
to be tabled before parliament and approved.

on financial matters: There are already many reconlnendations providecl by the
IEA and other bodies about review of parliamentary financial procedure. one of
the points of detail I would like to acid regarcls the availability of technical staff
when the audit committees, PIC and pAC are meeting. In the UK so,re staff fror.
the national Audit office are seconded to the house of commons to suppor-t tlre
committees during their deliberations and this might be something ihut th.
Kenya parliament may want to consider when the office of the Conioler,rnd
Auditor General is fully operational.

strengthening the legislative function of parriament The National assen-Lblv
makes laws through three methocls: legislation introduced by goverr-rme^t o'r
parties, through legislation inhoduced by an individual memtei of p-rarlianent
and through legislation requestecl by bociies outsiile the house, called private
bills. The first is over-developed, the seconcr is underdeveroped the thirct appears
almost unknown in Kenya. In strengthening the legisrahve rore of parliarr-,.nt tt,a
standing orders should be reviewed to provicre support for members *,ho want
to bring private members b rs. The best approach n ould be to say that a private
Inen-rber's bill, which is backed by a resoLution of the house, will get the.logistical
support, accorded to ail governme.t b ls. The standing orclers should iiso be
changed to elaborate a procedure for private bills. private b ls are laws
pronoted by organisations outside of parliament e.g. local authorities or
companies, w'hich rvant powers to do things trrat are of i rocar nature or thinqs
that may conflict with existing raws. The usual approach acroptecr rry tocil
authorities is merelv to promulgate byJaws. But theie are several reasons *hv
on issues affecting the property rights ancl other material interests of citizen
should be done through private bill rather than byJaws. Firs! parriament is able
to give the.ratter more scrutiny and he.ce ore.ill, better legiiratio. is euactecr.
since local authorities do not have substantive legal support there are rear risks
that by-laws q,ill be made n,hich are in conflict *itt ure constifution and other
Ian,s.

Secondlv,
situation

in the
where

case of contpanies, the absence of legislation leacls to a
everything becomes regulated lry contracts. Consider the
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Tiomin case for instance. If the company had opted to follow the route of a

private bi1l, it would get better long run protection but also, stakeholders would
also have a better framework for involvement and negotiation. In the UK there is
a separate set of standing orders to regulate private bilis. Those who rvish to
promote such bills are required to attach an environmental assessment (if the
bills will require works), those who object to the bill must submit a petition
drawn up in accordance with the rules of the house. In the house tl'rere is in the
office of the clerk, examiners who scrutinize the bills for compliance with the
standing orders. The promoters of private bills must appear before the
examiners. If the bill has not complied with the standing orders, it is referred to
the standing order committee that may then recommend that the bitl be accepted
even though it is not fully compliant. Once laid before parliament the private bill
goes through the same procedure as other laws. If it is not opposed the bill goes
to an unopposed bills committee and if it is opposed it goes to an opposed bill
committee. There are two possible outcontes in the committee: case not proved
ancl case proved. If case is proved the legislahon then comes back to the house
for consideration and third reading.

Supporting the representational function of parliament Though parlian-rentary
committees often interact with citizens in terns of evidence gathering and taking
views, on the whole citizen involvement in parliamentary affairs tends to be
somewhat ad hoc and weakly institutionalized. There ar e several mechanism
that could be used to enhance the representational function of parliament. One
that has already been made is making the l-rearings of parliarnentary committees
open to the public. The normal procedure in other jurisdictions is that the process
of gathering evidence is open but cornmittee deliberations in rvhich the evidence
is assessed are not.

More important the standing orders of the house allow for public petitior-rs but
citizens have not used this procedure. The right of citizens to petition
governnent is nearly as old as the history of parliament. It is one of tlie rights
explicitly recognised in the Magna Carta and n,as repeated in the bill of rights in
1688. it is also part of the first amendment to the American constitution. In fact
tlre bill of rights of 1688 specifically state that "it is the iglrt of srftjects to
petitiort tlte kiug, atd aII prosecrftiorrs for *rch petitioniflg are i egal.,,

Over the years petitioning became the means by which groups that h,ere not
represented in Parliament got to air their grievances. In the uK there has been,
since the 1980s, a sharp rise in the number of petitions getting to parliaurent on
such issues as proportional representation, abortion, en1bryo research ancl caprital
punishment. As of now about 100 petitions are presented in every sessiorL of the
House of Commons. O.ce presented to the office of the Clerk, the petitions are
sent to the relevant nrinister rvho composes a response to it and Ia1,5 1roi1.,

Poge 69 of 78



^t

documents before the house. unusuany, under the UK post office regurations apetition may be sent to a member of parriament for presentation to the house in
an unsealed envelop and without postal charges being paid.

In the.UK there is a comprehensive set of rules governing petitions. Any member
of parliament may present petitions and therJis no necessary imprication trrat
the member supports the petitioners or their arguments.

It is my view that once the parriamentary service is fuily operational it has theresponsibility to ensure that the pubric has the necessary informati on needed to
effectively petition the House.

overall conclusion: there is still much to be crone before parriamentary reforn.r
can be considered complete.

Topic 13: REVIEWING THE PROCEDURES OF PARLIAMENT
(Presentation by Hon. Oloo Aringo, Vice Chairman, parlianrentary Service

Conrnrissiorr)

Regarding, a theory of government-do we have one? In an absorute,ronarchy for
Tt?T.", the theory of govern^ent is that the monarch derives his po*". i.oo.,God' The question is sig^ificant because of Hon Mrvaruru,s questio^ or *,no .r.,,
thr's country' \{e do not have a theory of government. The presicrent has a, thepou'er of a ,ronarch, and is above the law. There is no basisltheory) for this ancrit is a crisis that I have mentioned to the review commission. A theorv ofgovernnent rvill aid in thg. seqgation of pou,ers_ i.e. heacl of ,tot", f.lnl"minister-u'ho appoints, etc. shourcl the leacrei of gor.ernnrent business be uncrerthe-coatool of the president? To re_sorve this queition nrany constitutions beginwith this theory of government in the preantble.

we could decide that the prime minister is appointed by parriamen! vvrrichwould shengthen its position uis-a_uis the executive. In some Jrrlsaict on, *,tentheprime minister is approintecr by the presicrerrt, he has to seek the confidence ofparliament.

Parliament in tlre 
^ational 

conference must lobby to lrave por.r,er to erect theprime minister, rvho n'ill rise and falr r^r itrr the confidence of the nrenrber.s erecteciby the people of Kenya.

Parliame.t's powers i. pubric fi.ance nrust be constitutionalry e.shri.ed.Par'lianrentaly ser'ice Commission estabrishecr autononlv \\,ith tiirectr'ithdra'wal fro,r co,soridatecr fund. Despite this onry r 9/" of totar re'errue is
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We have pointed out our weaknesses in the budgetary process. This is rvhy we

need a Parliamentary Budget Office in collaboration with partners like the

Institute of Economic Affairs but the office will be internal. If this nteans

overhauling standing orders, then that is the right direction.
Departrnental committees should take over the role of committee of supply.

We must make public hearing part and parcel of our work in committees. I anl
very supportive of live broadcasting. Some of our problems are self-inflicted.
N{en'rbers must begin to define their functions. The executive defines us. We nlust
educate Kenyans. We have produced two booklets for use in schools etc.

Hon. Angwenyi asked Hon. Aringo to file a bill on the amendment of sechon 58

and 59 (on setting of parliamentary calendar) of the constifution as soon as

p;rrliament is re-convened in October 2002. He also appealed for the support of
Hon. Karues motion?

Hon. Mkalla explained that there were a lot of difficulties having sections 58 .rrrd

59 discussed in house committees. He said that he supportect the bill but that
notwithstanding, he had to exercise his role as party whip.

Hon. Otula observed that some committees headed by speaker and deputy
speaker were not active and wondered why they should exist. He also lamented
that some committees are frustrated by executive and gave the exanrple of the
healtir cornmittee.

N'lr. Njau gitu, Directol Institute of Economic Affairs supported Mr. \tahiu
proposal to consider slapping a ban on.

Hon. Ocholla suggested that some funds be set aside for Parlianentary Ser"vice

Commission to define job descriptions for lr4Ps.
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allocated to parliament. The role of committees is to facilitate members to
perform constitutional functions-hence our strategic plan 2000-2012. We have

increased number of directorates to provide service to members. We have now
added research and legal services, Information Technology. The public is not
happy with parliament as we are not spending time on the peoples business. We

spend time money mongering. Hence we are producing very few bills. This is a

rragedy. It is our duty to initiate legislation when the executive fails and to bring
it before the house.

Hon. Gatabaki: Members of Parliament have been paid not to go to parlianrent
so as not to constitute a quorunr.



Hon. Kaiembe noted that watchdog committees made recon'rmendations,
especially on officers of parastatals 'nho have misappropriated funds, but no

action is taken. What should be done?

Hon. Kimetto
On abolition of l'rarambees and handouts, the honourable member explained tJrat

these are necessitated by poverty and therefore asked members to address the

underlying factors. He suggested inhoduction of a welfare progran'tnre.

On the speaker's powers, he said, "We elect the speaker of the national assembly,
but after that we are powerless. This is a problem".

Hon. Mwalulu
Is there a way parliament can pass a vote of no confidence without dissolving
itself.

Can rve redefine role of MPs without abolishing harambees.
On the role of media, the honourable member noted that the nredia was obsessed
rvith personalities as opposed to issues. Many issues in parliament .go
unpublished.

Hon. N{unyasia
On Representation, he explained that we have 210 constituencies demarcated
verv badly, with some areas being under represented. There is a proposal tlrat ll,e
have a certain number of seats on a proportional distribuhon basis. Hon. Kirwa
proposed that 50% of these go to women, but this is not the only division in
society. There are too many interest groups for any of them to I'rave specific
representation for them.
It n,as observed that parlianient reviewed an act four times. Did parliament
surrender its legislative role to groups outside of parliarnent?
On the issue frequent "lack of quorum" Hon. Munyasia observed that niany N'lPs

are not taking their work seriously. We should consider compelling lt'fPs to do
this full tin-re like in Ghana.
Son.re MPs sit on nranv committees n,hile others are in none. Hon. lr4unvasia said
this q,as as a result of appointments being based of party loyalties.

Hon. Katuku
On the Issue of instifutional design, the honourable nrenrber sought the
suggestion of the parrellists on how to deal with the issue.
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We should increase conshtuencies; have a system of implementing salary
adjustments. I oppose constifuency development funds; this is not the role of
parliament but rather the role of the executive.



PSC came up with a lot of hope, but we are now losing faith either because of
lack of information, or capfure by the executive or the speaker. What is the
problen'r?
Hon. Katuku noted that comnittees were being frustrated due non-
implementation of recon"rmendations and asked how this could be fixed.

Hon. lr4wakiringo
The honourable member suggested that ministers for finance, home affairs and
security should be vetted by parliament.
We as MPs are doing an injustice to the electorate by failing to complete our
rvork. We should extend our working hours.
He suegested that the Chairman of Finance Committee should not be the Chief
Whip.

Hon. Githiomi
We should not have a mixed system. I favour a parliamentary system. If we opt
for a presidential system, then the president should not be an MP. If a

parliamentary systen, a Prine Minister should be elected.
Standing orders should be amended giving all members equal opportunities to
conhibute in debates. Party leaders are given priority, and this is wrong.
Cfuef whips should never chair any parliamentary committee.
Every N4P should serve in a committee, and party chairman should Lre told not to
appoint as a reu'ard to loyalty.

Hon. Galgallo
Every eve of election we have ethnic cleansing. Kenyans who are a minority in
the region are adversely affected. Should we set up committees to ensure those
who perpetrated those injustices are brought to task?
Every year funds allocated for development are diverted. Can this be addressed
through committees?

RESPONSES FROM PANELLIST
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Hon. Munyao
The honourable member suggested that all eligible voters be compelled to vote.
This he explained would boost the democratic process.

Nifs. Betty Maina
: Parliament may need to redefine number of committees in place. Some

have a mandate that is too broad. It is also necessary to set criteria for
membership e.g technical expertise. I agree rve should set aside mininrum
sitting time.

: There is nothtng rr,rong n'ith hearings being public.



Mr. Winluck Wahiu

Mr. P. C. Omollo

Kirwa
o

o The concept of buying political support is what should be targetecr in
banning harambees.

o There should be a mechanism for Mps declaring personal assets, if this
works properly it can reduce the problenr.,: It is not the job of parliament to create constitutiory rather the people. The
constifuhon creates parliament not the other way rouncl. Therefore
parliament shouldn't ha'e the final say in constitutional review draft
document.

o we. need to televise parriamentary debates. This will compel attencrance,
and focus on issues.

o Speaker is_chair of only two committees. I think they meet regurarly. It is
true that the Liaison committee chaired by deputy speuker 

-iasr,'i 
[-,een

effective.
: Mr. On-rolo informed members that those rvho receive paynent n,ithout

attending sessions were committing criminal offence ancl that the issue
should be raised before privileges committee.

o PSC and PIC recommendations were not being acted upon bv parliament.o cRCK and outside bodies conholring it-the p-bl"^ is 0rat ti-re uil clid not
go to relevant parliamentary committee for scrutiny.

c The speaker has to be busted in giving members time.
: Vetting cabinet-in congress, there is a conmittee for congress because

congress members are not members of the executive. parliiment cannot
vet the cabinet because some cabinet mem bers are Mps.

l

l
l

Harambees have mushroomed due to poverty, due to mismanagement of
this counky, failure by executive to implement progrann-res, and bad
manners-the executive gives mone y to preferred individuals.
We should have consfituency development funcls; nore important is to
define the role of harambee.
Standing orders need to be amended to expressly allow live coverage.
Seats-should be allocated to minorities, disabjed in a mixed member
parliament. It is also a useful acrclition to the regular allocation of seats in
case of a party that has widespread support but does not have r.r,innins
candidates.
Disparities in number of persons representecl in constifuencies_same no. of
corrstrfuencies s}rould be retained but the barance shourcr be macre up Lry
proportional representation.
I anr concerned that n,omen do not vote for rr,omen.

:l

f
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Aringo
o Functions of parliament in relation to money bills should be enshrirred in

the constitution
o I am opposed to a presidential system. It has failed, undermined the

power of the judiciary, civil service, etc. I agree with Mr. Maina that we
must parliament arise the presidential system.

r Culture of parliament must be cultivated, in terms of quorum especially.
The public is getting annoyed. Why should a person beln a comriittee fo,
purposes of allowances only?

o chairmen of comrnittees must be strengthened so they can lre true
managers.

Wachira maina

Open con'rmittees are not a blanket rule, one has to be pruclent. There
needs to be a set of rules on how committees examine issues related to
security, for instance regarding confidentiality.
In a parliamentary system, it is not aclvisable that parliament can pass a
vote of no confidence without dismissing itself because the prime Minister
does not have democratic legitimacy.
Rega,rding compulsory voting .l\{r. Wachira explained that there n,oulcl be
an affirmative obligation of government. To register voters.

SESSION 4: CONFIRMATION oF RECOMMENDATIONS
Session Chajr: Hon. Gitobu Inranyara, Temporary Depufz Speaker, National

Assenr bly.

The meeting resolved as follows

M ement of a ro riations and bud
That a Parl
safeguard
parliament

iamentary Budget Office (pBO) be established as a priority. To
this office, it should not only be set up by the skuctures of
but it would be desirable if it also ieceivecl constitutional

protection. (C)
That Parliantent is concerned tirat there is inadequate scrutiny of the
estimates and recommends that the executive provicles each depar.hnental
conrrnittee rvith respective estinrates at ieast 3 months before buclget is

l

J

_l

I

2
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read. The committees wil present its report to the house when the votes
are being considered during the committee of supply. (C )3. That all votes should be discussed on the flooi oi th" horr" and none
guillotined. (SO)

4. The number of allotted days should be increased so that each Ministrv,s
proposed expendifure can be scrutinizecr. This shourd arso be scrutinized
by the relevant deparknental committee. (SO)

5. Implement the sec 16 of the Constitution that Minisfries shoulcl be createcl
in consultation with parriament and by an Act. {there was a suggestion
that this should actually be set up by the constitution)

5. conkoller and Auditor Generai (iaG) srroula be a constitutional office
answerable to parlianent with powers to prosecute. (C)

7. Parliament should receive the cAG repori within 12 n"ronths of the end of
the financial year. Parliament should receive the chaft accounts before

- passing the Appropriations for the following financial year.
8. (Paymaster general account should be subyected to an auclit)*9' That so 1014 be amended to arlow appropriations for each ministry to be

referred to flre relevant departmental committee
10. De-consolidate the Appropriations Biil ancr instead have a B I for each

:eq1ra!e vote to be approved by parliament as presentecl in the Estinates.
Individualize the Bills.

11. Parliament requires timely information during the year on the
implementation of the budget and nreeting of targets. To this encl it should
receiv€ quarterly reports on disbursements and performance. To achieve
this, the mi^ister shourd set out at the beginning of the year, the intendei
targets and goals of public expenditure in the given year. parliament
should have powers to take any action it cleer,-,s necessary to correct this
situahon e.g through injunctive por{ers.

12. That parlian-rent be given powers to withhold a ministry,s budget if in its
opinion (as reported/ advised by the controrer and aucritor geierar) it is
not being used as approved.

l3 Budget must be synchronised with policy papers that have been presented
and passed by parliament.

14' Members were concerned about the number of funcrs that cro not come
under 

.parliamentary scrutiny and resolved that any funcl set up for the
coll.ection and appropriation of public funds shoulcl be sub;lcted to
parliamentary scrutiny.

_ Management of a Deregulated Economy
Parliame.t has through legisration set up regulatory authorities to maraqe
various sectors e.g telecomniunication and ereltricity. However, sonr e of tirelegislation is not robr-rst enough to enabre smooth functioning of d-re sector e.g
ERB or not broad enough. Sonte are also not harmonisecl with other acts.
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15.Parliament should inform itself of the status of the deregulated sectors,

confirm if they are in compliance with parliaments intentions and address

any short-comings or issues emerging & amend the lau's to compel
regulatory agencies to subnlit reports to relevant committees on a regular
basis.

16. Establish a select commitbe to review the working of regulatory policy.
17. Parliament should scrutinise proposed legislation n"tore vigorously to

avoid creation of weak institutions

Parliamentary Committees
18. That the porffolio of existing committees be reviewed and rationalised to

discourage too broad a mandate (SO)

19. Party whips should not hold any committee positions. (SO)

20. That the performance of the committees be evaluated to establish n,hether
their mandates should be limited or expanded. (SO)

21. N{en-rbers should belong to at least one conmittee and ntultiple
memberships should be discouraged, and if possible be limited to two.

22. MPs should state their own preference for appointment to conlnlittees
(through menrbers' lists of interest)

Representation
23. Revierv of electoral systeDr to include proportional representation (C)

24. Provision of public hearings/ sittings of committees
25. Mechanisms for introduction of issues by un-represented constituencies

e.g through petitions (C )

Other Issues
26. Harambee system: Members are concerned and frustrated by the abuse of

the harambee system and the tendency of government to abdicate its role
of provision of social services. They recommend that the role of harambee
should be redefined and instead a direct allocations be made in the budget
for constituency development funds. The constituency fund comprising
5% of budget should be equitably divided between the constituencies.

27. Parliament should enhance scrutiny of executive compliance *,ith its
recommendations via the establishment of an implenrentation/ assurarrces
committee (SO)

28. Parliament should be informed of ali issues that touch on public money
e.g deb! agreenents the country has signed etc

29. Covernnient should seek parlian,entary approval for exceeding levels of
d onr estic borrorving.
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30. To promote perception of parliament and integrity, parliamentary salaries
and other eamings should be reviewed by an independent body or
tribunal. (PSC)

31. That structures within parliament should assist rvith technical information
to reduce the disconnect between policy and executive.

32. Parliament should periodically organise meetings and seminars to equip
members with knowledge and skills to enable the MPs to perfornr their
parliamentary fu nctions.

33. Establish a list of members' interests.
34. Explore mechanisms where parliamentary votes of no confidence do not

result in dissolution of parliament.
35. Reexamine the "sub judice rule" as applies to parliament.
36. That parliament should regularly organize sessions for parliamentarians

to inform thenr on Economic and Budget issues.

I

I

I

I
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