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PREFACE

Mandate and Functions of the Committee

Article 124 ai theConstitution of Kenya. provides for the establishment of Committees by

either House of parliament. Commitlses are centraf to the.workings, roles and functions of

parliament ds set out in Article 94 anJ more specifically in Article 96 of the Constitution

in regard to the Senate.

parliamentary Committees consider policy issues, scrutinize the workings and expenditure

of the national and county governments and examine proposals for legislation' The end

result of any process in Committees is the report, which is tabled in the House for

consideration.

The Staniirig Committee'on Finance and Budget is establisheo pursqtnt.to standing order

218(3) of the Senate Standing Order and is mandated -

a) To investigate, inquire into and report on all matters relating to coordination,

control and monitoring of the county budgets and to examine -
)theBudgetPolicyStatementpresentedtotheSenate;

ii) report on fhe Budget allocated to Constitutional Commissions and

indePendent ofices;

iti) the Division of Revenue Btll, Cormty Allocation of Revenue Bill, and cash

disburs ement schedule for county governments "

iv) to consider all matters re.!oted. to re,sclittions and Bills for appropriations,

s hare ol'it.utional ret)eiiue antongst the counties and all motters concei',ing

the National Budget, including public finance and ntonetcry policies and

public debt, planning and deve:lopmerit policy; and

b) To pursuant to'Articte 228 (5) of the Cr-tnsiittti;'trt, to examine the report of the

Controller of Budget on the implementation of the budget's of county governments'
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to review the County Allocatian af Revenue Bill and the D, ivision of Revenue Bill in

accordance with Articte 2lS(l)(b) of the Constitutiono6drt two mo,nths before the,eytd

.,.,a- 
'" .'1 ' - i.':.-....',.,

- , --,, ':r..-_,1.,'

Further, the public Finance Management Act, 2012 section 8 (1)(b) on the resporlsibility

of the Senate Budget Committee in public finance matters provides that- The Conmtittee

o.[ the Senate established to deal wtth budgetary and /inan.cial matters has responsibilities

Membership of the Committee

The Standing Comrnittee on Finance and Budget was constituted by the Ifouse on

Thursday, 14tl'December,20l7 during the First Session of the Twelfth Parliarnent. Thc

Conrmittee was later reconstituted on Wednesday, 24th June, 2020, during the Fourth

Session of the Twelfth (12th) Parliamelt- The iCommittee as currently constituted,
' ,.'."r'- "..1 ..a.:. .- - - : i :.1 ..r.,,i;...,.,,..y--.-if_-.-.-.._ .t::..,......".
compt'iscsthefollowingMer^'bers- ,,i. : ... ';& - 

-t
'':? " \

l. Sen. Charles Kibiru, MP

2. Sen. (Dr.) Ochillo Ayacko, MP,

3. Sen. Wetang'ula Moses Masika, EGH, MP

4. Sen. Kimani Warnatangi, MP

5. Sen. Mutula Kilonzo Junior, CBS, MP

6. Sen. Aaron Cheruiyot, MP

7. Sen. Rose Nyarnunga, MP

8. Sen. CPA Farhiya Haji, MP

g. Sen. Mihcent Ornanga, MP

- Chairperson

- Vice Chairperson

- Member

- Member

- Mernber

- Member

- Member

- N{ember

.L4ernber
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BACKGROUND AND EXECUTTVE SUMMARY

Article 2l g of the Constitution provides for introduction of Division of Revenue Bill and

the County Allocation of Revenue Bill to Parliament, at least two months before the end

of each financial year.

The Budget Policy Statement (BPS), is the precursor to the Division of Revenu€ Bill, sets

the fiscal framework underpinning the sharing of revenue between tire two levels of

government. The adoption of the 2021 BPS Report paved way for the publication and

subsequent introduction of the Division of Revenue Bill to the House'

The Division of Revenue Bill (National Assembly Bills No. 7 of 2021 was published and

introduced in the National Assembly. The National Assernbly passed the Bill on 23'd

March, 2o2l.Following the passage by the National Assembly, the Bill was submitted to

the Senate for ocncurrence

The Bill was read a First Time in the Senate on Tuesday, 30th March, 2021, and thereafter

stood committed to the Standing Committce on Finance and Budget pursuant to standing

order 140 (1) of the Senate Standing orders for consideration and facilitation of public

participation.

pursuant to Article I 1g (1) (b) of the constitution and standing order 140(5) of the Standing

orders of the Senate, the Standing Committee, in its consideration of the Bill, invited key

stakeholders, including the National Treasury, the Attorney General, the council of county

Governors, lhe commission on Revenue Allocation, county Assembly Forum to submit

their viewr; on the Bili. Ihe cornmittee also inviteri other non-stdte act(rrs alic tlie general

public who similarly parlicipated and su.trmittcd their memoranda on the bill'

The Bill provides for the clivision ol r,ationally raiscd revenue between the two levels of

government, allocati,tn to the EqualizattonFund as wel[ as setting out specific resources to

bc prc.rided to counties as conditional grarrts from national govemment share of revenue

and from proceed of loans and loans from development partners' In addition' the Bill is

accompanied by an explanatory memorandum pursuant to Article 218(2) of the
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Constitution. The memorandum sets out the explanation of revenue allocation as proposed

by the Bill along with the evaluation of the Bill in relation to the criteria provided under

Article 203(1) of the Constitution. It also provides a summary of any significant deviation

from fhe recorrmendations from the Comrnission on Revenuc Allocation with an

explanation for each such deviation. '.'.'t .,.,.
".-'.

: - '..:. - . ,. :..r,.
The eriactment of the Division of Revenue Bill is c.ritical in'settin! ihc stage foi the

preparation of the national government budget and publication of County Allocation of

Revenue Bill. It also infonns on the preparation of respective county governments'budget

documents in a manner that is timely and enable fiscal clarity and planning.

Thc Bill proposes-

a) Slrarcable revcnlre Kshs. cstimated at Kshs 1,775.624 billiorr which is proposed to

be shared as belo,v 6; 
..

i) National Governrnent Kshs. 1,398.798 billion of which Kshs. 7.532

billion is given to counties as conditional allocations;

ii) County Equitable Share Kshs 370.0 billion which is 27.3o/o of the

Financial Year 2016ll7 audited and approved revenue;

iii) Equalization Fund - Ksl-rs 6.825 billion;

b) Additional Conditional allocations (loans & grants from Development Partners)

Kshs. 32.343 billion

Cognizant of the High Court Ruling in Pctition No. 252 of 2016, the Cornmittee considered

rhe Bill and f.rrther held two consriltatirre meetings wit'h the National Treasury, the

Attorney General, the (--ouncil of Ccunty 
'Governors, 

the Comnrission on Revenue

.';' Allocation. The cunrultations were mainly to achievc an arnicable mechanism to Ceal with

I the provrsipns of t.he Bill while respecting the High Court Ruling.

6 lReport on Division of Revenue Bill (National Assembly Bills Nrt. 7 of 2021)
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Committee's Recommendations

The Committee recommends that the Division of Revenue Bill (National Assembly Bills

l.{o. 7 of 2021) be approved with the amendment to the schedule. The new schedule shor'rld

provide i.ri'the following four items only-

b) National Government share;

c) Equalization fund; and

d) County equitable share.

This recommendation is in compliance with the Ruling in High Court Petition No. 252 of

2016, where the court held that it cannot be permissible to provide for conditional grants

. in the Division of Revenrre Act ancl therefor it follows that ionditional grant canl,ot be

proposed in Divisron of Revenue Bill.
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CHAPTER ONE

1.0 VERTICAL ALLOCATION OF REVENUE }-OR FINANCTAL YEAR 2O2II22

HIGHLIGHTS OF THE DMSION OF REVENI',EBlLL,z0zl

1. Article 218 of the Constituticin provides fcr the submission of the Division of

Revenue Bill and the County Aiiocation of Revenue Bill to Parliameht, at least lwo

months before the end of a financial year. The Division of Revenue Bill divides

revenue raised by the national government among the two levels of government.

The Division of Revenue Bill further sets out specific resources to be provided to

counties as conditional grants, and the Equalization Fund.

Z. In addition, section 191 of the Public Finance Management (PFM) Act, 2012,

prcvides tirat each year when the Budget Polioy Statement (BPS) is introduceti, the

Cabinei Secretary shall submit to Parliament a Division of Revenrtc Bill and County

Allocation of Revenue Bill prepared by the National Treasury for the financial year

to which that Budget relates.

3. The adoption of the 2021 BPS Report by both Houses paved way for the publication

and subsequent introduction of the Division of Revenue Bill, 2021 in National

AssemblY.

4. The Division of Revenue Bill (National Assembly Bills No. 1 of 2021) was

published on 8th March, 2021 andpassed by the National Assembly on23'd March,

IOZL The total shareable revenue for the FY 2\2ll2a22 is estimated at Kshs

I ,77 5.62 t iliron i',r'oposed to be allocstcd as sh<.,wn in table.-i ;

5. In addition, several corLditional allocations (loans & grants) fLt;rn il::veiopment

p:rr."rrers allocated to the County Governments for the FY ?.02 il22 irave been listed

as mbmo iterns in the Bill. 1'he total allocation for thes; ccnditional grants amounts

to Kshs. 32.34billion.

9 lReport on Division of Revenue Bilt (National Assembly Bills No. 7 of 2021)



Table 1: Allocation of revenue raised nationally between the national and county

ents for the financial 2021122.

1.1 Equitahic Share of Revcnue

6. pursualt to Articl e202(1) of the Constitution, the,rationoily iil.ia'r.u..,r. is shared

equitably among the national and county governments. Article203 (2) further stipulates

that the equitable share of the revenue raised nationally that is allocated to county

goverlments shall be not less than fifteen per cent of all revenue collected by the

national government and shall be calculated on the basis of the rnost recent audited

accounts of revenue receivcd, as approved by the National Assembly. The proposed

Equitable Share for FY 2021122 is Kshs. 370 billion which is equivalentto2l.3 percent

of the last audited accounts (Kshs. 1,357,598 million for FY 2016117) as approved by

the Nirtional Assembly

ln calculating the County Governmcnts' equitable rc'.'i;il-re share all.ocation for FY

2021122, the following factors have been put into coustderatiotr;

a) Gr:owth in the.County Grtvernments' cqtritable share for 2b20121 of Kshs; 316:5

. billion by Kshs, 36.1 bilrion or ll.4 %. This growth derived from anticipatcd

improvement in revenur:s raised nationally in F'Y 2O2ll22..This increasc is expccted

i

'i,i., r::'t,

Amount in Ksh.
Percentage ('/r) of 20161L7

audited and approved llevenue
i.e. Ksh. 1,357,698 Million

Type/level of allocation

L,77 5,524,\73,860A. 'l'otal Sharable Revenue

1,398,798,8 56,427B. National Government

0.50%6,825,317,433C. Equalization Fund

27.3o/o
370,000,000,000D. County equitable share

l0lReport on Division of llevettue Bitt (National Assembly Bills No. 7 of 2021)



to facilitate post covid-l9 economic recovery at the counties as well as ensure

sustained service delivery by the devolved govemments.

b) Conversion of some of the ongoing county governments' additional conditional

all,tcations with no contractual obligations tn equitable strare. The converted

conditional.grants atnount to Kstis. l7.a billi<in.

1.2 GOK Conditional Allocations to County Governments

8. The Division of Revenue Bill2021, proposes to allocate Kshs. 7 ,531 million from the

National Govemment shareable revenue for the following conditional allocations to

support specific national policy objectives to be implemented by County Governments-

a) Conditional Allocation to facilitate the leasing of medical equipment of

Kshs' 7'1205 millicn' 'fhe grant is ili its seventh year of irl'rrlementation' :'

b) Conditional allocation to supplement county allocation for the construction

of county headquarters of Kshs. 332 Million in five counties. The five

counties facilitated under this grant are Lamu, Nyandarua,Tana River and

Tharaka Nithi. The allocation is in the fourth year of implementation.

1.3 Equalisation fund
g. Kshs. 6.8 billion has also been set aside for the Equalization Fund in FY 2021122

which translates to 0.5 per cent of the last audited revenue accounts of governments,

as approved by the National Assembly. This Fund is used to finance development

programmes that airn at reducing regional disparities aliJong beneficiary counties.

10.The operaliunaii;:ation and adminisiratic,rr uri tire Equali'tatiot'tFund wr;- susnended

in 2C\6 with the annulment of the-guidelines by the High C:rttlt tiue to theii

unccnstitgtionalitv. The National -freastuy should fast-tr:'.cii processing and

submission of the Public Finance Managernent (Equalizatrctn Fund) Regulations to

, Parliament,for approval to ensure that the w,arginahze<i areaS access equalization

funds as there is a danger of'the fund lap:;irg t u,ri,rg not achteved its objective.

lL lReport on Division of Revenue Bilt (National Assembly Bills No. 7 of 2021)



l.4Conditional grants from loans and grants from development partners
11. The bill proposed several conditional grants from loans and grants from

development partners. These conditional grants arc-

i) IDA-Kenya Devolution Support Program (KDSP) ("level 2") Grant of Kshs.

4.60 billion:

.ii) IJa-Transforming Health Systems for Uni,,ersal Care Pri;jcct, World Bank

credit of Kshs. 2.23 billion;

iii) DANIDA-Prirrary Health Care in Devolved Context Kshs. 701.25 rnillion;

iv) IDA-National Agricultural and Itural Inclusive Growth Project (NARIGP),

World Bank credit of Kshs. 6.39 billion;

v) EU-Instrurnents for Devolution Advice and Support (IDEAS) grant of Kshs.

230.73 r::illion; 
,:

vi) ' IDA (World IJank) - Kenya Clirnate Smar'r Agriculture Pro.ject (K.CSAP) of

Kshs. 7.84 billion;

vii) World Bank- Kenya Informal Settlement Improvement Project II (KISIP II) of

Kshs. 2.80 billion;

viii) IDA - Water and Sanitation Development Project (WSDP) World Bank Credit

of Kshs. 5.00 billion;

ix) Sweden Agricultural Sector Development Support Programme (ASDSP) II-

Kshs. 1.30 billion;

x) Drought Resilience Programmc in Northern Kenya (DRPNK) - Kshs. 370

rnillion;

xi) F.rr,crgcncy l-ocrrsr" R.esponse Pro.ject (ELRP), Wcrld [Jank Creriit of Kshs. E(tC

rnillion;

xii) UNFPA - 9tr'Country Fr:ogramme Implernenta[ion: .-Kshs. 73.9 million.

12lReport on Division of llevcnue Bill (National Assembly Bills No. 7 of 2021)



CHAPTER TWO

2.0 SUBMISSIONS FROM STAKEHOLDERS

I'his Chapter presents the deliberations of the Committee with various stakeholders. .lt

highlight" tire views ancl recommeniations submitted to the 6666j.1!ie

Submission by the National Treasury and Planning

12. The Cornmittee invited the Cabinet Secretary, National Treasury and Planning to

deliberate on the proposed Division of Revenue Bill, 2021, in light of the High Court

Ruling on Petition No. 252 of 2016 on Division of Revenue Act, 2016. The Cabinet

Secretary submitted as follows:

On the proposed Division of Revenu e Bill,202l

l3.The Division of Revenue Bill (Dolfts), 2021 proposed ro aliocate to County

Governments Ksh.409.88 billion in the financial year (FY) 2021122, which relative

to the financial year 2020121 allocation, reflected an increase ofKsh.53.5 billion or

16.9%. That allocation comprises: equitable share ofKsh.370 billion; additional

conditional allocations from the National Govemment share of revenue raised

nationally amounting to Ksh.7.53 billion; and additional conditional allocations

from proceeds of loans and grants from development partners amounting to

Ksh.32.34 billion.

County Governments' Equitanle Share

i4.'It,,e rili proposed to allocate Corinty Covet,ulleirts arr :quiiable slhare of revetlue

raised nationally for the financial year 2A2ll22 of Ksh.370 biliion. That was

premised on parliament having approved the Third Basis for allocation of the share

of national rer,enue among the County Governments in September, 2020 on

c,rnclition that the formula's irnplcnicntation would be precede4 by a- Ksh.53'5

billion increase in the Counties'equitable revenue share.

13 lReport on Division of Revenue Bitt (National Assembly Bills No- 7 oJ'2021)



15. The proposed County Govemments' equitable share of rcvenue raiscd nationally for

the financial year 2021122 was arrived at by:

i. adjusting the Counties'FY 2020121 allocation (i.e., Ksh.316.5 billion) by

Ksh 36.1 biliion or 11.4 percent. That growth was premised on the

anticrpated improvernent in rcvenuer.a.ised nationally in FY 2021122 when

' '; ' :r ' the eft'ects of Ccrrid-l9 pandemic wer',:' expect'ed tb eaSe:'That inciease was

expected to facilitate post Covid- 19 economic recovery at the Counties as

well as ensure sustained service delivery by the devolved govelxments; and,

ii. converting four existing conditional grants to County Governments into

unconditional grants, and allocating the respective amounts totaling Ksh.

17.4 billion towards the Counties'FY 2021122 equitable revenue share. The

four conditional allocations arc: iloa-l.Maintenance I-evy Fund (RMLF); the

level-5 hosf itnl grant; the conrpen52[iui) for uscr fces foregone; and, the';rant

funding rehabilitation of village polytechnics.

l6.Conversion of the four conditional allocations to Counties equitable revenue share

as proposed above had several advantages. Firstly, it would afford the Counties

more autonomy to budget and prioritize allocation of resources.

17. Secondly, it would achieve a more consolidated approach to funding of devolved

functions- while also enabling the tracking of performance and attribution of

outcomcs. Thirdly, it would help to address a numbcr of challengcs that were

experienced. including suboptimal absorption of conditional allocations; and failure

'u.1''f.ounties to allocate sufficient rcso-urces in areat receiving supplemeutal iundirtg

by the Natioiral Govcranicrri ihrc,-igir conditicnei ailocations.

l8.Moreover, the fiict tl:at the approved Third Basis for allocation of the sh:re of

national revenuc among the County Govr:rntnents effe.ctivell'linked resourccs to

,Jevolver! functions.(specifically with weighted parameters for l,ealth, roads and

agri.iilt,;rc) meanr tnat it was now possiblc to achit:r,t poiici' 'tbjectives of liotnr:

conditional grants directly through the eqrritable sharc in health and agriculture, for

instance. The new parameters to be used in drstril,uting the equitable revenue sliare
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among counties closely resembled those that were being used to distribute sectoral

colditional allocations. In addition, the approved revenue distribution criteria

contained a parameter, 'population' with a weight of l8o/o which was specifically

designcd to reflect. oosts of 'other County Services'including village polyechnics'

19.]'ne position at the time was besides the composite of equal srlare, the allocation

criteria for the rehabilitation of village poly,echnics conditional grant was also based

on total trainee enrolment in the respective county govefflments, which was sirnilar

to the use of population parameter in the Third Basis for Revenue Sharing among

counties. That meant that village polytechnics being a devolved function, and also

a composite of the population parameter of the formula should be directly financed

from each County's equitable share of revenue'

'20.After lraking the above adjustment, County Governmenis' equitable share of

revenue in the financial year 2021/22-rvas estimated to be Ksh' 3'l0 billion

2l.TheaboveproposedequitableshareforFY202122ofKsh3T0billionwas

equivalen t to 21.3 percent of the last audited accounts (Ksh.l '358 billion for FY

2016l17) as approved by Parliament. The proposed allocation tnet the requirernent

of Article 203(2) of the constitution that equitable share allocation to counties

should not be less than l5 per cent of the last audited revenue raised nationally' as

approved by the National Assernbly'

Additional Conditional Allocations

zz.Article 2oz(z) of the Ccrrstitutio;i p;'ovides fcr ad,litional-allocaiion to County.

ol (ln...,arnrn.+-,tt^ ..1 .lier conoitionaliy
Gove,r:rnrents from the National Governm+lii': ';l"irc Cf ''evenue' eii

or unconditionallY.

23. Accordingly, and in addition 16 r.he cquitable share of revenue raised 
'"ttttl1t]11' 'n:

3overnmcnts received adclitional,

conditional allocations amounting to Ksh. 39'88 billion' 'Ihat reflected a decrease

of Ksh 13.S2.bitlion. That decrease was occasioned by the proposal to convert some

ol.ther ongoing additional conditional allocations to county go\/elnments' amounting

15lReport on Division of Revenue Bill (NationalAssembly Bitls No' 7 ol'2021)



to Ksh. 17.4 billion to the equitable share in FY 2021122. That comprised: i)

additional conditional allocations from the National Govemment share of revenue

raised nationally amounting to of Ksh 7.54 billion and, ii) conditional allocation

from'proceeds of external loans and grants amounting to Ksh. 32.34 billion.

:,r : 'f[s I;lclusion of Conditionai Grants in the.Division of Revenue Bill

24.'The National Treasury had proposed an allocation ot Ksir. 39.83 billion as additional

conditional allocations to county governments. The allocation cornprised of: -

(a) Ksh. 7.58 billion as additional conditional allocations to county governments

financed from the national govemment share of revenue raised nationally to

finance: - i). Leasing of Medical Equipment at Ksh.7.2 billion; and ii)

Supplement for construction of countv headquarters at Ksh. 332 million. Those

additiorial conf itiondl allocations, v/ere not r:onverled irrto cquitabie share of ':

County Governments because they had ongoing contractual obligations.

(b) Ksh. 32.3 billion as additional conditional allocations to County Governments

financed from proceeds of loans and grants by development partners.

'I'reatment of the additional conditional allocations in the Division of Revenue llill

25. The National Treasury treated the above additional conditional allocations as memo

items to the Schedule of the Bill.

26.They averred that the memo items were not part of the main Division of Revenue

Bill and was intendetl as a disclosure to the public of acldrtion al all6caticn ,rf revenue

frorn thc narional goverlilnc:nt :;hai"c of revenue anC i,ran g: gTa,fisfrom cievelopniept

paftners.

27. Division of re,u enuri a!-e:

'i. Item A: Tot;tl Shara.ble Reve,nue Ksh. l,'/75 ,62.4,173,g60

ii: Item. B: National government share of reveitue raise,J nationally

amounting to Ksh. 1,398,798,856,427 of which l,53l,OOO0 shall be

16 lReport on Divisiott of Revenue Bill (Nutional Assembly Bills No. 7 of 2021)



transferred to County Governments as additional conditional

allocations pursuant to Article 202 (2) of the constirution.

Item C: Allocation to Equalisation Fund (pursuant to Article 204)

amounting to Ksh. 6,82.5,317,433; and,

Item D: County.q(ritable share amounting to Ksh. 370,000,000,000

Alternative Mechanism for Disbursement of Conditional Grants to Counties if they

were to be Omitted in the Bill

28. Article 96 (3) of the Constitution provides that the Senate is responsible for

determining the allocation of national revenue among Counties and exercising

oversight over national revenue allocated to the County Governmeuts;

Zg.At,icle 114 (3) of the Constitution exoludes'the Divisiorr of Revenue Bill and

County Allocation of Revenue Bili frorn the definition of a moner' Bill' Ari'icle

2l g(l) (b) requires a County Allocation of Revenue Bill be introduced in Parliament

to divide among Counties the revenue allocated to the County level of Government'

30.Section 191 (1) as read with Section25 of the Public Finance Management Act

(PFMA), 2Ol2 provides that, each year when the Budget Policy Statement is

introduced, the cabinet secretary responsible for finance shall submit to

Parliament a Divtsion of Revenue Bill and county Allocation of Revenue Bill as

provided in the PFMA for thefinancial year to which that Budget relates'

3L..Section 191 (3) of thc PFMA also provides that, 'the Cottnty Allocatirin of Reverute

Bill shall snt.ciftt - h) eorla connty's shut'a ci'thut revenue under subse( " )il (2) altd

(b) an',, oilier allocatiorts lo the counties, from the national govenirv'r)"'; share of

,hc.t :"r,venue, and conditions on which. those ullocattons shall he tna'de'

32.'lhe import of paragr aph 24 was that any additional cor:ditional allocations to

County Governments shoulcl be contained in CountyAllocation of Ilevenue Bill and

approved bY Parliament.

1l l.
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33. They argued that pursuant to Regulation 24 aud 25 of thc Public Finance

Management (National Government) Regulations, 2015, National Government

Accounting Officers could issue Authority to lncur Expenditure to respective

accounting officers of the respective county governments. Particularly, Regulaticln

25 (1) of PFl"i(riG) Regulations 2015 also provides An accottnting offi:.:r'nlql:.

authorize a pubt;t' o.fficer under their naticnal govet'n,nent entity to be an At;'hority

to Incur Expendittn"e Holder (AIE).; while regulation 25 (2) provides that, An

Accounting Oficer who finds it necessary to authorize a public fficer in another

Ministry or county government to inau" fficial expenditure on his or her behalf,

shall do so b) issuing an Authority to Incur expenditttre addressed to the Accounting

Of.ficer of the national governmenl or county governntent entity.

34.Ho'vever, Regulation 25 (3) ar:d (.5) gives clarity that designation of.AtrF. Holder

ihall'5b rn writing in tlre fonn prescribed by thc N6tibnal Ttehsuiy; and Where art

Accounting Oficer delegates this authority, the accounting fficer shall rentain

responsible for any expenditure incurred as a result or that delegation.

35.In the doctrine of separation of powers under devolved system of governntent,

emphasis is placed on independence of the two levels as envisaged in Article 189 of

the Constitution, However, is this option visible and how can the doctrine be

respected?

36.Ar1icle 226 (2) of the Constitution p,'ovides that, "Tlte accounting fficer or a

natiunal public entity i,t accountable to the National Assembly for its .financial

ntana.genxent, and ll'tt accouirli;rE a./j:cer of u c.otmty public eruity is accountable to

i. he . ou n l.n rt s,; e *,. !; iy J o t' i i s Ji n a n c i a I in a n a g e,vt c rtt "

3T..rrccordingly, the Article suggests that that zrr?tt.;!crr:?nt posed a challenge not only

on accountability mechatism if an AIE were tr,r 'oc issued !y a National Government

' Accotnting Offi'cer to a Crrurrty Govern*"rri Accounting Officer, bui would'llso

offend principl:s of the Constituti:n on independ.ence oi County Govcmrnents.

38.It was for the above reasoll that the National Treasury was of the considered opinion

that tlie only legat instrument to disburse allocations to County Govemments was
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the County Allocation of Revenue Act, which must be approved by the Senate, and

as such allocations should be disclosed in the Division of Revenue Act as memo

items.

The increased Allocation to the Conditional Grant'on the Leasing of Medical

Equipnrent Programme

39. That additional conditional allocation whish was in its seventh year of

implementation, was proposed to increase frorn Ksh.6.205 billion in FY 2020121 to

Ksh.7.205 billion in Fy 2o2ll22 and was intended to facilitate the payrnent of lease

amounts in respect of modern specialized medical equipment in at least two health

facilities in each County Government over the rnedium term. That would facilitate

easy access to specialised health care services and significantly reduce the distance

that K rnyans travel in sea':cli of such scn"ices today'

40. The significant increase in allocation was to cater for pending bills related to MES

programme occasioned by lack of provision in previous years. For instance, in FY

21lgl21, Minisrry of Health closed with pending bills of Ksh. l.l7 billion which

was treated as a first charge in FY 2O2Ol21 from the allocation to MES of Ksh. 6.02

billion.

4l.Accordipgly, the balance would not be adequate to cater for the curent year's

contractual obligations, unless additicnal resources were provided in the

supplernentary. Seconrlly, the next FY being the final year of the project, there was

need. to make a fuli pr:oyision to ensure'all contractual cbiigations were met before

closurc of tlr,3 p::.1cur io as rotio attract pendirrg bills anrl subsequent intrrc.sr ;u'liich

would. occasion loss of public funds in the long run'

The High Court Ruling on Petition No. 252 of 2016 on Division of R.evenue Act, 2016

--'
A1.TheNational Treasury was cognisant and in agreement with the High Court Ruling

on petition No. 252 of2Ol6 on Division ot' Revenue Act, 20 i 6 as it related to the
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Division of Revenue Bill, 2021 andsubmitted as follows with regards to compliance

with the findings that: -

(a)the National Government cannot allocate itseff'.funds for and ttndertake

devolved functions, without first executing intergovernmental agreements

reqttireC i.),Article 187 af the Constitution,'

43.The Division of Revenue Bill, 2021 had not allocated any funds to the National

Govetnment to undertake any of the Devolved functions as contained in part Il of
the Fourth Schedule of the Constitution. The only additional conditional allocation

whose expenditure would be made by the National Government on behalf of
respective county governments was on Leasing of Medical Equipment. There

existed duly signed Intergovernmental Agreements pursuant to Articlo ,i 87 of the

Constitution beiwcen tnc l"'iinistry of Health (on buhalf of the Nationai Govenurrent)

and the respective county governrnents to this effect.

(b)in accordance with Article 202 (2) of the Constittttion allfunds christened

in the Division of Reverute Act as conditional or unconditional grants should

be netted from national government's share of reverute and not from the

overall revenues raised nattonally ;

44.The National Treasury had proposed allocation of Ksh. 7.5 billion additional

conditional allocations to county governments financed from the national

goverillnent share of revenue raised nationall;r to finance: - i). Leasing of Medical

)3quipuieirt at Ksh.7 2 tillion ai:r li) Supplement for constiuction of counl v

lreadrii.rarlcis at Ksh. 3J2 million.

(c)in accordance wi.th .4rticle /02(2) oi the Canstitution allfunds christened

in the Division of Reverule Acl as conctitional or utlconcliti.onal graws should

be d.isbursed to the Coi;tilies through the Cotuntry Revenue Fund;

45.The National Treasury submitted that they shall- except for the leasing of mcclical

equipment conditional allocation, disburse all allocations to county governlnents to
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their respective County Revenue Fund Accounts as contained in the proposed

County Allocation of Revenue Bill, 2021, which was before Parliament.

(d)funds christened as 'national interest' in the Division of Revenue Act 201 6

cr any other Division of Revenue Act enacted to implement the.provisions of

, Article 202 and 203 o./'the Constitr.ttion cannot be appo" ti.oned on devolved

., functions.without the same behtg chartneled to the Courlies as conditional

or unco nditional grants.

46. The National Treasury, through the Division of Revenue Bill, 202I had not

proposed an allocation christened "National Interest", Pursuant to Article 203, to the

National Government, for functions devolved to county governments'

4T.TheNational Treasury urged the Committee to consider and reinstate the definition

ot.rrevenue under scction 2 of the Bill to read that ""revenue" has the meaning

assigned ttr it under section 2 of the u'orntnission on Rev enue Allocaticn Act, 201 1 ;

and inclttdes Roads Maintenance Levy Fund allocation under this Act'

submission by the commission on llevenue Allocation

In accordance with the requirements of Article 205 of the Constitution, the Cornmission on

Revenue Allocation considered the provisions of the Division of Revenue Bill (National

Assembly Bills No. 3 of 2020) and made the following observations:

4g.Inclusion of conditional grants in DoRB: In line with the Court ruling on Fetition

no.252 of 20L6, conditional or non-conditional gra.uts are not items tc be provided

. i.t1-- ---l:-^.

for undl, iir3 p;12i513n of Revetiue Act. Implications of the ruling: ' '

a) The Division of Revbnuc Aci should onli,' retlcct the equitable sharc

. allocations between the rw,-l icrvcls of government, and

b) That ct.nditional and unconditional grants have to be providecl for through

an alterlative tntergovernmental transfer framework

49. Alternative Mechanisms for tlisbursement for Conditional Grants: Based on the

following rulings (Petition no.252 of 2016):
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a) That the national govemment cannot allocate itself funds and undertake devolved

functions without first executing intergovernmental agreements under Article 187

of the Constitution

b) lhat following from (a) above, the national gcr..,i:rnrnent's accounting oflicers'

cannot spend money for conditiona."l frants di;cctly in thc Counties to undertake

<Jevohrcd lunctions unless there is an agrcclnent i.r'ar:sferiing fuhbiibns undcr Arlicle

187 , 189 or I 90 of the Constitution and section 2L of the County Governments Act,

c) That there ought to be a framework stating the purpose, the goal and the

mechanism for the issuance of the conditional grant,

d) tlrat all funds under Article (202) (2) of the Constitution (conditional or non-

ccnditional) rnust be channeled through'the,. County Revenuc Fund (CRF) to the

spccific counties rcr the specific fuiictions outlinccl by the national lever 'of

government,

e) The said funds should be channeled directly to the activities in question and

accounted for, and

f) that conditional and unconditional funds cannot be appropriated by the County

Assembly through a County Appropriation Bill.

50.Implications of the rulings:

a) That th.e relevant Ministry, Depafiment or Ager,cy under which the grants are

ii';cuunted jor should prcvide a schedule of disb.,risemrl'. tc each of the county

governments based cr1 arr agreecl intergo.,'ernmental transfer'framework

1 i, b) That the Natic,nal Assenrbly has to approve the appropriation of the conditicn4l

and unconditional grants given that funds are ,being charrneled,directly to the

;i,. acti'rities in question and accounted for by the aational govgmment.

5l.Increased altrocation to Leasing of Medical Equipment Scherne: The

Cornmission was not part of the signed contractual obligations between the National
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Government, County Govemments and the provider of the Medical Scherne. Thus

the Council of Governors, the Ministry of Health and the National Treasury were

better placed to provide rrore information on why the allocations for the payments

kept on varying from one year to another. The Commission's understanding was

thar rvftilst the con'rracted amount remained the same, the annuai.variations could be

infor-rrre{ by the nature and the number of equipments thaf'wBie.availed by the',

provider each year.

Submission by the International Budget Partnership, Kenya (IBP-Kenya)

52. Country Manager IBP appeared before the Comrnittee on 6th April 2021 raising the

'' following key cencerns:

'Flr.' Ihe allocations to counties W.,.rs. declining. and that '*,ould affect'services.

Parliament needed to address that situation so as not to lose the gains already

made through devolution of public services.

ii. Public debt, pensions and other charges of the consolidated fund services

were crowding out the amount available for sharing and hurting counties

allocation.

iii. Uruealistic revenue projection had negatively affected revenue sharing.

iv. Lack of transparency, accountability and meaningful public engagement was

affecting the division cf the revenue process

5.1 Despite devolution being a key aspect rri' servicc iielir,er}, irr Kenya, the

allocations to county governments were declining. While the growth in national

revenue remained stable over time, except for FY 202012021 and FY 202112022 dtrc

to the'COVID-10 pandemic, the amounts approved to counties as a propoftion of

'nat,onal reve;lrre wcrc dcclining. Hcvy'e'.,er, 2021122 w<luld ::ee a' lToh pet .cenr

growth in allocations despitc a projected decline of 4oh in ordinary revenue. They
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therefore observed that that did not reflect a realistic situation and proposed that

parliamcnt arrests that state.

54. There \ryas no clear growth factor on the division of revenue allocation basis.

This rvas left to individual actors in the national government to decide how

much should be allocated to county goverirrlents. Except for I.'Y 201512016,

Commissio,l or1 Revciiuc Allocation (CRA) anrlthe National Treasury have always

used different factors to determine how the share of county governments should

grow. Of great concern was the allocation for FY 202112022 which was arbitrary

and had no basis given the declining ordinary revenue occasioned by the Covid-19

pandemic. As rnuch as the increase of Ksh. 53.5 billion was a condition for the

approval of the Third Basis for Revenue Allocation, there was no explanation on

horv it vvas arrived at. IBP therefore proposcd that as .Parliar"'rent considered thc

Division of Revenuu Rill 2O2l,the growth fact<-rr or the crrteria for detennining .he

same be established and made clear. They suggested that as a minimum, allocations

to county governments should be informed by the three-year average growth of

ordinary national revenue.

55.Public debt, pensions and othcr charges of the consolidated fund services were

crowding out the amount available for the division of revenue and hurting

counties allocation. Total debt scrvice was growing at a very high rate and that

was limiting allocation to devolved serices. The growth in county allocation ovsr

the years was.vcry minirnal which affected servicc deli..,sry. They also noted that

thc 1,:ic1,,'th in ordinary rcvenuc wa-( veiy inarginal. i'4ore impoi"farrtiy, while public

borrowing has a direct i.ll.,pe,r'i on il^u siz:c cf the sharablc revenuc, the Naticnal '

Treasury was the cniy, body deciding on that vital national instrument Tiley

thcrefore recommcnded that counties and tlrc Senate should L:e involvcd rn rhe

djscussion on national borrowing as that has an impact on the revenue that is'shared

L'ctlvcc': thc tvro lcveis cf govcnlment.

56. Pensions and other CFS Services have equally grown, and their administration

was of concern. I'ertsion was a non-disoretionary obligation that had a bearing on
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the size of revenue that was eventually sharcd between the two levels of

government. The higher the share of ordinary revenue that is taken up by thesc

national obligations, the lower the sharable revenue and allocations to counties' An

analysis of'govemrnent cxpenditure on pensions hetween 2016-2021 indicated an

increasing trajectory over time, as rriustra.ted bclow

Government Fiscal Framework- Pension and other cFS

Source: Budget Policy Statements .)016-202t

57. Recommendations by cRA on harmonization of lunctions should be used to

justify adjustment of equitable share. cRA recommended harmonization of

functions as provided for in the Fourlh Schedule of the Constitution to be used as a

basis for increasing the equitable share. IBP welcomed the recommendation and

urged Parliament to consider that approach as it would ensure that funds follow

functions that are assigned to the county governments'

58. Conditional Grants for construction of county headquarters needed to be

clarified. The Division of Rcvenue Bill 2021 allocated Ksirs. 332 rnillion. towards

the cOnStructiotr ,-,f cOunty governm':.,;i hea'iq''rrrters for fil'e counties 
-iialTiely'

Isiolo, L.ant:-i, ]lyandartra, 'Iarra l(iver and Tharaka Nithr. There was necri ior r;larity

on tlrc 2;iteriaused to identify the.counties and the amount to be allocated to each'

From the bill, ir was clear the five counties r"eceivc<l a similar grant in the previous

financial years. Fbr instance, thc Division of Revtnue Bill 2020 allocated Kshs' 300

million to these counties. How far has thcir construction gone? An annexurc of the

same should provide the requisite information that indicated the pro$ress tnade over
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the years. They therefore urged the Senate to compel the National Treasury to

provide an annex with detailed inforrnation on the above.

59. Lack of transparency, accountability and meaningful public engagement was

affecting the division of the revenue process. Although Parliament had embraced

public participztion in the legislative process and made efforts towards fad',rtating

public partrcipatiin. public engagement in the drvisicn of revenue prccess rv:rs not

effective but tokenistic and inconsequential in the ultimate clecision-making

process. In some instances, parliament did not explain its actions or give reasons for

certain decisions. For instance, on 9th March 2021, parliament approved to reduce

thc publication time of the Division of Revenue Bill frorn 7 days to 1 day. Although

that rnay be well within the Standing Orders of Parliament, such actions needed to

be explain:d ior the puhlic to understand why the decision was made.

60.The'rcalism of revenuc ibrecast remained a g.mble. Revenl:b'foiccasil at both

national and county level were ambitious and often led to budget deficits. This was

exacerbated by the failure by the Tax Authority to meet the set targets over the years.

That would need to be further revised due to the effect of COVID-19 to Kenya,s

economic productivity. A trend analysis of revenue growth was critical in infoming
revenue projections for the coming years. Kenya's budgct process had inadequately

facilitated accurate forecasts for resource collection. The common tendency was,

therefore, to make overly optimistic i:evenue projections leading to increased

uncertainty of resource f1cws. An analysis of total revenue coliection including

Appioprriation in Aid tA.i A) shci'.,e,J shorlfalls ir, cach fina:r.:iai .year since zol5.
Prformltnce o-f rota! iievenue including A-i-A (Figure,; tn Riiliolrs of Kshs)

Actual

Shortfall 43.3 138,7

671 10s9.3 907.7Target Revenue 642.9 328 611

57 5:) 3i3.b 55 8.4 6J ).1 920.6 8ri.6

67.7 14.+ 52.6 97.1
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Submission by the Institute of Certified Public Accountants of Kenya

61. Basis for revenue projections: Kenya has consistently registered a positive growth

in its revenue collection with it doubling from Ksh. 0.7 Trillion in FY 20l1l12 to

Ksh. 1.5 Trillion over a seVen-yeaf period (201|11,9) (KRA, 2019). However, the

. sctual revenue receipts have cohiiliuously fallcn below the'targets (KNBS, 2020).

Coming'from a global pandernic that necessitated rnost governments, the Kenyan

one included, to adopt expansionary fiscal policy measures, it is highly unlikely that

in the coming FY 2021122, the Kenyan economy will have rebounded. The

Government should therefore conduct a trend analysis of rcvcnue growth to inform

revenue projections for the subsequent years. The ambitious revenue forecast has

among other ramifications contributed to budget deficits which have in turn

worsened the pending bills problem.

62.Inadequate utilization of the Leased medical equipment: The conditional

allocations are tied to the implementation of specific national policies, and are

mainly from both government and donor community. One of the iterns catered for

is the leasing of rnedical equipment, which has been receiving allocation from the

FY 2015/16. However, a Senate report on 'The Managed Equipment Service (MES)

Project' indicates that the equipment has been under-utilized owing to inadequate

health personnel and insufficient infrastructure (water and electricity).

63. Tlie repofi also highlights the exaggerated cost.of equipment supplied in comparison

to prevailitrg ;r'atkei rates. Ther:e is ne; j to priivi4, capacity strerrgtheninp icssions

to the heairh pcrsonnei and. ii,:t-track the development of the required illrasiructure'

in the respective hcalth facilities.

,64.Conditional Grants for corrstruction of county headquarteri ner:d to be

, clarified and accounted for: In the FY 20;lll8,5 countids'(Isiolo; Lamu;

Nyandarua; Tana River and. Tharaka Nittr) were tdentificd as being ttre'bnly

counties that did not inherit adequate office space for county Lreadquarters and thus
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would be allocated funds to construct their headquarters over the span of three

financial years (between 24-32 rnonths).

65. According to a report on County Infrastructure by the Senate Standing Cornmittee

on Finance and Budget, the State Department of Pu.blic Works subrnitted that the

implernentatior, l,r''.his project would be caniecl. out through the Ministry',u.th the

National Governr,'ent contribu ting,7\o/oof the amoLint.rvhilc counties contribrile the

remaining 30%. The first disbursernent of the agrecd Ksh 518 million for
construction of their headquarters was received in FY2017/18 therefore, the final

disbursement should have been in the FY 2019/20. Despite this, DORB 2020 and,

2021 sttll allocated the counties thc amounts Ksh 300 million and Ksh 332 rnillion

respectively as shown in the table below.

66.ICPAK thus proposed that there rryas nced for an implemcntation report on tlie same

to iustify the ccrrtinuei ailocation. Further, theru rvas need for an'indicati<ln on

completion of this project.

67. Consider conditional Allocation to support ECDE: In a Devolution Survey 2020

conducted by the Institute, several challenges were documented that were impeding

the successful delivery of educational serices, espccially at the county level:

' high turnover rates for Early Child Development Education (ECDE) teachers

' low funding for ECDE, inadequate investrrent in succession planning within

departrnents, low and unclear schcnre of service for IICDE teachers,

' Inadequate infrastructure to support the learning of chikiren living with

r iiradcciuate nurnber of trained instructors in most poly*icchrii_s,

58.ICPAK proposed that there was need to providccrrnditronal allocation to ECDE for
purposes of thc following:

a) increasing capitation fc,r.ilCDE teachers .

b) Employn:ent of skillrd anci quaiificcl instiuctors in polfechnics;

c) To support deveiopment of adeqtrate monitoring and assessurent of
performance lquality assurance) of learning at that level.
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69. Public debt repayment crowding out the amount available for division of

revenue and hurting counties allocation: Public borrowing has a very direct

impact on the size of the sharable revenue as shown in the table below. On average,

public debt servicii,.g growth was higiier at 30oh than the growth in both the

share:-ble revenue (7%) and the county allocation (5%). :

70.'Ihe i;.istitute thus called on tkre National T'reasury to contract lirore loans fi'om the

multilateral lenders than from commercial lenders who are usually more expensive

as compared to the former.

71. Further, since the National Treasury was the only body deciding on that vital

national instrument, ICPAK recomfilended that counties through the Senate should

be involved in the discussion on national borrowing as that had an impact on the

revenue shared befnleeri the two levels of governtnent.

Growth in Pubiic tlebt, ordinary rev€Ilucr,and counties allocation
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72. Actual public debt service figures have always been higher than the

projections: public debt repayrnent projections containcd in the division of revenue

bills were always been lower than what was contained in the programme-based

budget documents. These figures have further boen lower than the actual ones

contained in the national government implerncltzr.lion review reports. In aridition to

' :, this,,the derriation of tne projected amounts as i;cntained.in the,division of revenue.

bills frorn the actual show an increasing trend which shows that the projections are

hi ghly underestimated.

Public debt projections vs actual

t2%

29%

31%

Source: Controller of Budget, National Treasury and Planning

73. This irnplies that additional borrowing has to be incurred or provision of quality

services \',,utild be comprornised, There was need foi'rnore accurate pic5cctions for

proper planuing pu-ryoses e,s',\,cll as cbseryarc.e tf tlansparency in public clebt

contracting

74. Pensions and o(her Cl-S Services have equally gJ?wn, and their adminis{.rrtfnl,

is of cona:errl zlrs shown in the table below,,servicing of noit-discretronary flll had

grown al. a high rate a-n.J that was limiting how mucir wass avar'lable for allocation

to devolved seruices. The institrtte commended the National 'freasury for rolling out

20t1l18 462,243 649,396 517,l6l 54,918

20r8t19 641,514 850,01I 826,202 184,699

20t9t20 538,802 696,554 107,892 169,090

2020t2t 829,906 904,000
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the super annuity Scheme for all civil servants below the age of 45 to ease the burden

of pension payments in future.

Government Fiscal Framework- Pension and other CFS

Source: National Treasury and Planning -BPS 2019.2020,2021

75. The Institute also noted with concern that the payout amounts to retirees was below

the budgeted amount. For instance, data from the National Treasury indicated that

pension and gratuities paid to the retirees in the six months to December was 42.8

billion that represented 38.5oh of the current yeal's retirernenls payouts budget

,,,, pointing to,lclays in processing the c.'lims. The Institute therefore recomillerrded as

follows;

. There should be transparency and accountability in processing and payment of

pension and gratuities for the retirees as per the budget. Accurate schedule and

proper records of retired personnel and amounts disbursed should be fast-tracked

to aid early disbursement of such funds to the retirees who require them to better

their livelihoods.

Following the trend of budget for the payment of pensions and gratuities, it was

projected that this 
"or1 

s6rrld go even higher in the next five years. There was

need fbr the me:iagement and aciminrstration of retirement benefits for

elnpluyees to be transierred to the rds1licuve ci::plc5'irtent coriurrissions. For

instance, the pension for public scrvants sh<luld be administered by the Public

Service Commission while that lor teachers should be administered by the

Teachers Ser.uiie Cornmission, etc.

a

76. prcgress of the Equali;zetion Fund: Article 204 of the Constiti'fion of Kenya2Al0

establishes an equalization lunrl to provide basic services such as water, roads,

health facilities and electricity to tl-rc marginalized areas as idcntified by the
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Cornmission on Rcvenue Allocation. The fund has a 2}-year period within which it

should be operational. Time is thus a key factor in as far as the success of the fund

is concerned. According to a report on the Consideration of the Equalisation Fund

Bill by the Departmentai committee on Finance and National Pla.nrring, the current

cornposition of fhe Equalisation fund oversigl,r Board" was not bein effective in
, adrninistering the Fund. Tc this end, progress i3rplementation reports should bb

publicly availed to provide the stahrs of the projects financed by the Fund.

77.Way forward for Nairobi City County: There was need for clarity on how revenue

would be allocated considering the transfer of four crucial functions (County Health

Services; County Transport Services; County Planning and Development Services;

and County Public Works, Utilities and Auxiliary services) to Nairobi Metropolitan

Sen,ii:e. This was irnportant to crrrb any stand-off between the County and NMS

that could dcrail scrvlic delivery.

78. Budget Transparency was critical for objective division of revenue: The lack of
a clear definition and objective criteria for determining national interest has been

exploited by national government to starve counties of rcsources. Additionally, the

framework for the rnanagement of conditional grants continues to be weak, and

indeed does not mect the constitutional requirements for fiscal prudence and

transparency.

' The Division of Revenue bill should includc perfonnance ancl accountability

irlformation' on conditional grant:; to adhere with constitutional and :tatutory

iuquirements. For exarnpic, ,:al.eycrization of.conc|;tional g.or,r, ,n term.s of their

type, naturc. adniinistr:tir-,,i und ticirds ilr allocations.

' Prudent utilizat;.in ';f grants and access to information. Include k*t
acuonntability intormatio:r rtn conditional grants.

' Ilstablish cxphcit principlcs whjch inform conditional granis or transfers which

. arc rultject tc spccific conditions that may include; tr.(gcts us;. L.y scctor.ol

purpose; reqttiremeut for matching (i.e. matching grants) which require

recipients to contribute part of cosis; requirement to meet specified targets,
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outputs or results; one off-funding or over a period, may be open ended, like the

case with LATF but with requirements to achieve specified performance ratios

e.g. debt, rcvenue etc

. On Performance eyaluation lhere is a need to ensure that funds are traceable 1o

avc,d double funding and bhuling of repgrting. National'<rcpartrhents must

repcrt to Parliament the outcome of grauts allocated for specifi'-: pulpoSe.

79. Fiscal Accountability: There was need to strengthen the fiscal accountability

structures across both the national and county governments. The recorlmcndations

from oversight bodies including the Controller of Budget and the Auditor General

should be followed so as to ensure prudent use of public funds. These include full

cornpliance with the Public Financial Management Act (2012).

Submission by Mr. ltobert Wakungwi Salirvr. Senior Meciical Laltoratory Scientist,

Masinde Muliro University

80. Mr. Sakwa observed that considering the government focus on universal health

coverage and enhanced reproductive health to the citizenry, and in view of the

COVID 19 pandemic it would be wise to have sufficient man power to improve on

evidence based medicine that is more objective as opposed to curative.

8I.There have been efforts to engage intern Doctors, nurses and clinical officers but

the engagement of medical laboratory personnel under the same arrangcment for

one year has not been forthcomirrg due to lack of ar,tendant resources budgeting

compromisirrg Ciagnostic services across public health facilities.

82.he therefore proposed that thc intemship ci medical lal-roratory personnel be

considered and irnplemented this tirne round now that the SARS COY 2

triinsmission was actively in the commuhity. 1'he presence of intern diagnostic

pcrsonnel within tire community on a continuous basis as they work un<ler

mentorship ar,cl gain competencc would assist in having youth dcv"-lop skiils to

venture into the private sector later in casc they fail to be ahsorbed into' public

servlce.
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CHAPTER THREE

3.0 COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

3.I OBSERVATIONS

83. The Conrmittce nuide the follo'"ving observations/.findings- ;' '

a) That the proposcd county equitable share is Ksh. 370 billion. This is in luic

with the Resolution on the Basis for allocating arnong the counties the share

of national revenuc annually allocated to county govcrnments approved by

the Senate on 17'l' Septen'rber, 2020.

b) That some provisions containcd in the Bill contravenes the Ruling in High

Court Petition No. 252 of 2016. The ruling paragraph 72 stated-

"Vr'hen allcceting .funds io the county 'e.vel of governnxent 'as eithet' e

conditional or non-conditional grant, it is expected that the allocation is

made from the natiortal level of governrnent's share. Secondly, it is trite

.fro* the language used in Article 202 as read wtth Article 215(1)(a) of
the Constitution, conditional or non-corrditional grants are not an item

to be provided for under the Division of Revenue Act. Condttional and

non-conditional grants can be issued to the county level of government

under the auspi.ces of Article !90 of the Constitution or through an

agreement between the two levels of government that respects the 
-

institutional r.indfunctional integrilt of lhe r.ithct'levc! c.f government."

c) l hat the increment by Ksh. 1 billion to.the IviE,S programmu was to cater for

pending bills inourrer.l by the Ministry of i{eeittr in the F\' 2019/20. Thus, to
. r;." .,-.

, ensure the contractual trbligation waq fuIfilied, additional resources are 
'

.trl.;'r .tli,: : i',':;:-....: . :

requiredsincependingbillsrnustbetreatedasafirstclrarge.

34lReport on Division of Revenue Bill (National Assembly Bills No. 7 of 2021)

t



E!7!

tt?
a

I

3.2 RECOMMENDATIONS

84. The Committee recommends-

a) the Division of Revenue Bill (National Assembly Bills No. 7 of 2021) be

approved with the amendment to the schedule as follows; 'thcl the scheduie

rc the bill be deleted and substituted therefor with new schcdule as attached

here below.' :r .';'

This recommendation is in compliance with the Ruling in High Court Petition No-

252 of 2016, where the court held that it cannot be permissible to provide for

conditional grants in the Division of Revenue Act and therefore it follows that

conditional grant cannot be proposed in Division of Revenue Bill.

b) An enactment of bill to provide for a legal mechanism to enable the iransfer

of cusdiriona! gi'ants to the respective Couriy Revenue Funds .CBFS) and

withdrawal from CRFs by county gL,\.'3ffments. Tl,c Ilili should also provide

a framework for the managemcnt, control ancl accounting for conditional and

unconditional grants

' .c) :iThat the propcsed nascent legal instrument will address the'modalities cf

allocatiol, expenditure 'an,J reportrng on conditional' grants to codnty

governments. It will therefo're be within the purview otll.rticle 110(4) of the

Constitution.

Type/lcvcl of allocation Amount in Kslt. Percentagc ('h) of 2016/17 audited and
approvcd rcvenuc i.c. Ksh. 1,357'698
Million

A. Total Sharable llevenue 1,775,624,173,860

B. National Govcrnmcnt

C. Eqrralizatio,i ilund

1,398,798,856,427

6,825,317,4i$ 0.500h

D. County equitable share 370,000,000,000 27.3o/o
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