
ianltaPr
OF KEN &elor P6ro

l9o2-8
ENT
YA

LI B RARY

REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY
THTRTEENTH PARLIAMENT - FIFTH SESSION -2026

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON

REPOR

CONSIDERATION OF THE LAW OF CONTRACT
(AMENDMENT) B!LL

(NArroNAL ASSEMBLY BILL NO. 49 OF 202s)

CLERK'S CHAMBERS
DIRECTORATE OF DEPARTMENTAL COMMITTEES
PARLIAMENT BUILDINGS
NAIROBI

TABLED
BY:

DATE: 20 AUO 2026 AY.D

ST!CE
TUE

BLY

tiTt(4Rll,6{,qra MUQu
A&1EaJnt, (t*c

PA PFIr s l.nfp
AND LEG
NATI

2S Au6 ?s?6

RECEIVED

SRLxt.l'S EL^f-io +

I'

I

'1t
o

A.Ss

Iz
t

0l''\It6a2-g0l

FAIRS

August 2025



l
TABLE OF CONTENTS

Table of Contents
List of Abbreviations and Acronyms
List of Annexures.........
Chairperson's Foreword

CHAPTER ONE......
I Preface.......

Establishment of the Committee

t
...t

..ii

.iii

.iv

Mandate of the Committee
Committee Membership ....

Committee Secretariat.......

CHAPTER TWO..
2 OVERVIEW OF THE LAW OF CONTRACT (AMENDMENT) BILL (NATIONAL
ASSEMBLY B|LL NO.49 OF 2025).

2.1 Background...
2.2 Summary of Legal Provisions of the Bi||.......

CHAPTER THREE...........

3 Public Participation and Stakeholder Engagement on the Bill.

3.1 Legal Frameworkon Public Participation.'.......'......'..........

3.7 Memoranda Received on the Bi||......

3.2. I Submissions not in suPPort of the Bill

3.2.2 Submissions on Proposed Amendments

cHAPTER FOUR.........................
4 CommitteeObservations..

cHAPTER FIVE................

5 CommitteeRecommendations..

cHAPTER S1X .................

6 Schedule of Amendments........

Report of the Deportmentol Committee on lusilce ond Legol Affoirc on its considerotion of the

Low of Controct (Amendment) Bill (Notionol fuse mbly Bill No. 49 of 2025)

Lt
1.2

r.3
t.4

I

I

I

I

3

4

5

5

5

5

6

6

6

6

6

7

r3
t3

t4
l4

t5
t5



OAG
CBS

EBS

EGH
FORD
MCCP
MP

ODM
oGw
UDA
UDM
WDM
KLRC
LSK

IRA
CMA
TAA
CAK
UCTA

LtST OF ABBREVIATIONS AND ACRONYMS

Office of the Attorney General
Chief of the Order of the Burning Spear
Elder of the Order of the Burning Spear

Elder of the Order of the Golden Heart
Forum for the Restoration of Democracy
Maendeleo Chap Chap Party
Member of Parliament
Orange Democratic Movement
Order of the Grand Warrior
United Democratic Alliance
United Democratic Movement
Wiper Democratic Movement
Kenya Law Reform Commission
Law Society of Kenya
lnsurance Regulatory Authority
Capital Markets Authority
The Architects Alliance
Competition Authority of Kenya
Unfair Contract Terms Act

Report of the Deportntentol Committee on Justce ond Legol Affoirs on its considerotron of the

Low of Controa (Amendment) Eill (Notionol Assembly Bill No. 49 of 2025)
ii



LIST OF ANNEXURES

Annexure l:
Annexure 2:

Annexure 3:

Annexure 4:
Annexure 5:

Annexure 6:

Adoption Schedule
Minutes
The Law of Contract (Amendment) Bill (Notronol Assembly Bill No. 49 of 2025)

Advertisement inviting the public to submit Memoranda on the Bill

Letter from the Clerk of the National Assembly inviting key stakeholders to a

meeting to submit views on the Bill

Memoranda by Stakeholders

Report oF the Deporhnentol Committee on lusttce ond Legol Affoirs on i6 considerotion of the

Low of Controa (Antendment) Eill (Notionol Asse mbly Bill No. a9 of 2025)



CHAIRPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Law of Contract (Amendment) Bill (National Assembly Bill

No. 49 of 2025). The Bill was published in the Gazette on 5'h November, 2025, and was read

a First Time in the House on Wednesday, 4'h March 2026. Pursuant to Standing Order 127,

the Bill was committed to the Departmental Committee on Justice and Legal Affairs for
consideration and reporting to the House.

The principal obiect of this Bill is to amend the Law of Contract Act to protect Parties to a
contract against unfair and unconscionable terms by limiting the reliance on exclusion of
liability terms in a contract which have been considered to be unfair and unconscionable.

ln line with Article ll8(b) of the Constitution and Standing Order 127(3), the Committee

placed an advertisemenr in the print media on Friday, 6'h March 2026, inviting the public to
submit memoranda in the form of written statements on the Bill. The memoranda were to
be received on or before Friday, 20'h March 2026, at 5.00 pm (East African Time). By the close

of the submission deadline, the Committee had received three (3) memoranda from G4S

Kenya Limited, DHL Worldwide Express (Kenya) Ltd and the Architects Alliance (TAA).

ln addition, the Committee, vide a letter referenced NA/DDC{LACt2O26tO46, dated 2"d June

2026, invited key stakeholders to submit views on the Bill and to attend public participation

forums on Tuesday, 9th and Tuesday, l6'h June 2026. The stakeholders submitted their views

on the Bill, which the Committee considered in the preparation of this Report.

While considering the Bill, the Committee observed that a contract may contain clauses with
provisions which purport to exclude or limit the liability of one of the parties in certain

circumstances. These exclusion clauses are sometimes considered as unfair terms and in

common law, the use of such terms is restricted. To rely upon such terms, the courts will
consider if the term had been incorporated in the contract document and if the document

had been intended as a contractual document. The court also considers if the exclusion clause

covers the loss in question.

Further the Committee observed that there exists statutoq/ protection from unfair terms

such as the Unfair Contract Terms Act, 1997 of Singapore which applies to liability arising

in the course of a business.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly

for the logistical and technical support accorded to it during its consideration of the Bill. The

Committee further wishes to thank all stakeholders who submitted their views on the Bill.

Finally, I wish to express my appreciation to the Honourable Members of the Committee and

the Committee Secretariat who sat for long hours and made useful contributions towards the

preparation and production ofthis Report.

On behalf of the Departmental Committee on Justice and Legal Affairs and Pursuant to the

provisions of Standing Order 199(5), it is my pleasant privilege and honour to Present to this

House the Report of the Committee on its consideration of the Law of Contract
(Amendment) Bill (Notionol Assembly Bill No. 49 of 2025).
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It is my pleasure to report that the Committee has considered the Law of Contract

(Amendment) Bill (Nouonol Assembly Bitl No. 49 of 2025) and has the honour to rePort back

ro the Narional Assembly with the recommendation that the House aPProves the Bill with
amendments.

Hon. Mu gara George Gitonga, MP
Chairman. Departmental Committee on Justice and LeSal Affairs
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I PREFACE

Establishment of the Committee
The Departmental Committee on Justice and Legal Affairs is one of tvventy departmental

committees of the National Assembly established under Standing Order 216 whose

mandate pursuant to the Standing Order 216 (5) is as follows:
i. To investigote, inquire into, ond repoft on oll motters reloting to the mondote,

monogement, octiyities, odministrotion, operotions ond estimotes of the ossr'gned

ministries ond dePortments;
ii. To study the progromme ond poliq objeaives of ministries ond deportmenu ond the

eflectiveness of the implementotion;

iii. To, on o quorterly bosis, monitor ond report on the implementotion of the notionol budget

in respect of its mondote;
iv. To study ond review oll legislotion referred to it;
v. To study, ossess ond onolyse the relotive success of the ministries ond deportments os

meosured by the results obtoined os compored with their stoted objectives;

vi. To investigote ond inquire into oll motters reloting to the ossign ed ministries ond

deportments os they moy deem necessory, ond os moy be referred to them by the House;

vii. To vet ond report on oll oppointments where the Constitution or ony low requires the

Notiono, Assembly to opprove, except those under Stonding Order 204 (Committee on

Appointments);

viii. To exomine treoties, ogreernents ond convenilons;

ix. To moke reports ond recommendotions to the House os often os possible, including

recommendotions of proposed legislotion;

x. To consider repors of Commissions ond lndependent Offces submitted to the House

pursuont to the provisions of Atticle 254 of the Constitution; ond

xi. To exomine ony questions roised by Members on o motler within its mondote.

2

2 Mandate of the Committee
ln accordance with the Second Schedule of the Standing Orders, the Committee is

mandated to consider:
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, lntegrity and Anti-corruption;
f) Correctional services;
g) Community service orders and witness Protection;
h) Constitutional Affairs;
i) Sovereign immunity;
j) Elections including referenda;
k) Human rights;
l) Political parties; and
m) The State Law Office including insolvency, law reform, public trusteeship,

marriages and legal education.

Report of the Deportmentol Committee on .,/ustrce ond Legol Affoirs on its considerot, on of the
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3. ln executing its mandate, the Committee oversights the following Ministries, Departments

and Agencies:
a) The Judiciary;
b) Judicial Service Commission;
c) State Department for Correctional Services;

d) State Law Office and Department of Justice;
e) State Department forJustice, Human Rights and Constitutional Affairs;

f) Office of the Director of Public Prosecutions;

8) Ethics and Anti-Corruption Commission;
h) lndependent Electoral and Boundaries Commission;
i) Commission on Administrative Justice;
j) Office of the Registrar of Political Parties;

k) Witness Protection Agency;
l) Kenya National Commission on Human Rights;

m) Kenya Law Reform Commission; and

n) Council of Legal Education.

Report of the Deportmentol Committee on lustice ond Legol Affoirs on its consideroti on of the
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1.3 Committee Membership

4. The Committee comprises the following Members

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Hon. Gladys Boss, MGH, MP

Uasin Gishu Constituency
UDA Party

Hon. Onyiego Silvanus Osoro, CBS, MP

South Mugirango ConstituencY
UDA ParV

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP

Westlands Constituency
ODM Party

Hon. Muchira Michael Mwangi, MP

Ol Jorok Constituency
UDA PartY

Hon. Makali John Okwisia, MP

Kanduyi Constituency
FORD-Kenya

Hon. Aden Daud, EBS, MP

Walir East Constituency
Iubilee Partv

Hon. Maalim Farah, EGH, MP

Dadaab Constituency
WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, CBS, MP

Ruaraka Constituency
ODM Party

Hon. (Dr.) Otiende Amollo, SC, EBS, MP

Rarieda Constituency
ODM Party

Hon. Harold Kimuge Kipchumba, MP

Nominated
ODM Party

Hon. Mogaka Stephen M., MP

West Mugirango Constituency
lubilee Partv

Hon. Timothy Kipchumba Toroitich, MP

Marakwet West Constituency
I ndeoendent

Hon. CPA Suleka Hulbale Harun, MP

Nominated Member
UDM ParQ
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a.4 Committee Secretariat
5. The Committee is facilitated by the following staft

Mr. Ahmed Salim Abdalla
Clerk Assistant I / Head of Secretariat

Mr. Ronald Walala
Principal Legal Counsel ll

Mr. Samuel Wanliru
Clerk Assistant lll

Mr. lsaac Nabiswa
Legal Counsel I

Mr. John Nduaci
Serieant-At-Arms

Ms. Esther Mbatha

Public Communications Assistant

Mr. Abdikafar Abdi
Clerk Assistant l!!

Ms. Vivienne Ogega
Research Officer lll

Ms. Rahab Chepkilin
Audio Ofiicer lll

Mr. Wilson Murimi
Media Relations Ofricer lll

Ms. Rhoda Muchiri
Hansard Oflicer
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Low of Controct (Amendment) Eill (Notronol Asse mbly Bill No. 49 of 2025)
4

Mr. Omar Abdirahim
Fisca! Analyst I



CHAPTER TWO

2 OVERVIEW OF THE LA}v OF CONTRACT (AMENDMENT) BILL
(NATTONAL ASSEMBLY BILL NO.49 OF 202s)

2.1 Background
6. The Law of Contract (Amendment) Bill, (National Assembly Bill No. 49 ol 7025)

(Annexure 3), sponsored by Hon. Aden Daud, EBS, MP, was read a First Time on 4'h

March, 2026 and referred ro the Departmental Committee on Justice and Legal Affairs to
facilitate public participation and report to the House, pursuant to Standing Order 127.

2.2 Summary of Legal Provisions of the Bill

7. The principal object of the Bill is to amend the Law of Contract Act (Cap. 23) to protect
parties to a contract against unfair and unconscionable terms. A term is considered unfair

or unconscionable if, contrary to the requirement of good faith, it causes a significant

imbalance in the parties' rights and obligations.

8. The Bill seeks to insert new provisions prohibiting the exclusion of liability for cases such

as death, loss, or damage resulting from negligence; loss or damage resulting from breach

of contracr; loss or damage resulting from the sale of defective goods, amont others.

9. ln particular,
a) Clause I of the Bill provides for the short title.
b) Ctause 2 provides for the insertion of a new section 2A in Cap. 23 to provide for the

interpretation of terms, including "negligence" and "requirement of reasonableness".

c) Ctause 3 provides for the insertion of new sections in Cap. 23 as follows;

i. Section 3A to provide for the prohibition against exclusion of liabiliry arising

out of negligence:
ii. Section 3B to provide for the prohibition against exclusion of liability arising

out of breach of contract;
iii. Section 3C to provide for the prohibition against exclusion of liability arising

out of sale of defective goods:

iv. Section 3E to provide for the prohibition against exclusion of liability in sale of
goods or hire purchase agreements; and

v. Section 3F to provide for the prohibition against exclusion of liability in other
aSreements.

Report of the Deportmentol Committee on ./ustice ond Legol Affoirc on its considerotion of the
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON
THE BILL

3.1 Legal Framework on Public Participation
10. Article I l8 ( l)(b) of the Constitution Provides that:

"Porlioment shotl fodlitote public porticipotion ond involvement in the legislotive ond other

business of Porlioment ond its Comminees."

I l. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
"(3) The Deponmentol Committee to which o Eill is commined sholl focilitote public

potticipotion on the Bill through on oppropriote mechonism including'

(o) inviting submission of memorondo;
(b) holding Public heorings;

(c) consultng relevont stokeholders in o sector; ond

(d) consultng experu on technicol subjects.

(3A) The Depotunentol Committee sholl toke into occount the views ond recommendotions

of the public under porogroph (3) in its report to the House."

3.2 Memoranda Received on the Bill

I 2. Pursuant to the aforementioned provisions of the law, the Committee placed an

adverrisement in the print media on Friday, 6'h March 2026 (Annexure 4), inviting the public

to submit memoranda by way of written statements on the Bill. Further, the Committee

vide a letter referenced NAtDDCtlUCl2O26tO46 dated 2"dJune,2026 (Annexure 5) invited

key stakeholders to submit views on the Bill and attend public participation forums on

Tuesday, 9d and Tuesday, l6d June 2026.

l3.To this end, the Committee received memoranda from the G4S Kenya Limited, DHL

Worldwide Express (Kenya) Ltd, The Architects Alliance (TAA), Law Society of Kenya

(LSK), Competition Authority of Kenya (CAK), Kenya Law Reform Commission (KLRC),

Office of the Attorney General (OAG), lnsurance Regulatory Authoriry (lRA) and the

Capital Markets Authority (CMA). The memoranda are annexed to this Report as

Annexure 6.

16. IRA's rarionale is that the Consumer Protection Act already contains the basic

infrastructure necessaD/ to effectively address consumer-facing unfair terms. Housing the

reforms there would strengthen consumer protection measures while preserving the Law

of Contract Act's role as a statute of general application - the legal framework through

Report of the Deportmentol Committee on ./ustice ond Legol Affoirs on its considerotion of the
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14. The Stakeholders submitted as follows:

3.2. I Submissions not in support of the Bill

I 5. While supporting the underlying policy objective of the Bill, of protecting consumers from

unfair contractual terms, IRA submitted that the proposed reforms would be more

appropriatelyframed wirhin the Consumer Protection Act, Cap 50 l, rather than the Law

of Contract Act.



which common law and equitable principles of contract apply in Kenya, sublect to written
law

17. CAK submitted that Part Vl of the Competition Act empowers the Authoriq/ to Protect
consumers from false and misleading representations (section 55) as well as

unconscionable conduct (section 55).

18. ln addition to this, the Competition (Amendment) Bi||,2026, currently before the House,

seeks to enhance these provisions further by providing for protection of consumers from
false representations.

19. The Authority submitted that the Contract Act is a private law instrument regulating

commercial contractual terms between parties while the Competition Act provisions on

consumer welfare are public interest provisions that allow for resolution of not iust
individual complaints received but sector regulation.

20. ln addition, the proposed provisions in the Bill restate in contractual language what the

Competition Act prohibits.

21. There is therefore, the need to consider having the distinction maintained by residing the

consumer welfare protection provisions in the Competition Act.

3.2.2 Submissions on proposed amendments

New Clause 2A on interpretation

23. G4S proposed the need to explicitly include "industrT-standard risk allocation" and

"availability of insurance" as factors relevant to determining reasonableness. The rationale

is that in the courier and logistics sector, risk is normally allocated based on declared value

and standard carriage rates. lf suppliers are barred from limiting liabiliry to a reasonable

muhiple of the service fee, courier services would become prohibitively expensive for
ordinary consumers.

24. DHL proposed an amendment to the definition of the term "requirement of
reasonableness" by inserting provisions for guiding factors, allocation of the burden of
proof and recognition that terms derived from or expressly permitted by international

conventions ratified by Kenya are PresumPtively reasonable.

25. TAA proposed an amendment to limit the reasonableness test to consumer or unequal

bargaining contexts, while preserving contractual freedom in commercial transactions.

Report of the Deportmentol Commitlee on Justice ond Legol Affoin on its considerotron of the
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Committee Observation
22. The Commirtee observed that the Law of Contract Act is the most appropriate statute

for regulating contracts in general. lt provides for the general legal framework on matters

such as formation and validity of contracts, contractual terms and execution of contracts.

Therefore, the general amendments to contract law may be contained in the Law of
Contract while specific amendments may be moved to specific Act of Parliament such as

Consumer Protection Act, Sale of Goods Act and Hire-Purchase Act.



The rationale is that the Bill introduces "reasonableness" as a universal test without

distinguishing between consumer and commercial contracts.

26. KLRC recommended an amendment to clause 2A to include a non-exhaustive list of
factors to be considered when assessing the requirement of reasonableness, drawing on

the approach in the UK's Unfair Contract Terms Act. The rationale is that a set of
guidelines would ensure consistency and provide clear guidance on how to apply the

reasonableness test.

27.DHL proposed the narrowing of the definition of the term "negligence" by confining the

obligation to matters "within the purview of the parties to a contract." The rationale is

that the current broad definition risks being extended to indirect Parties in multi-party

supply chains, porentially creating unlimited vicarious liability for acts a Party cannot

directly supervise.

28. LSK proposed an amendment to the definition of the term "negligence" to include both

breach of a contracrual obligation of reasonable care or skill, and any duty of care arising

under common law. The lustification is that since the Bill addresses liability exclusion

clauses and negligence can arise from contractual performance, failing to caPture common

law duties of care would allow parties to sidestep the Bill's protections simply by

characterizing their claims as tort-based.

29. CMA proposed the deletion of the proposed amendments to Section 2 of the Act. The

justification is that negligence and the requirement of reasonableness are Law of Tort
concepts, provided for in situations where one Party owes another a dury of care, and

breach of that duty resulting in loss or damage.

Committee Observation
30. The Committee observed that although negligence is traditionally a tort, it can also arise

in a contractual relationship. Negligence in contract law is the failure by a Party to exercise

the level of skill and care that the circumstances of the contract require resulting in loss

to the other parq/.

3 l. On rhe definition of requirement of reasonableness, the Committee observed that

contract law is based on the principle poct sunt seruondo which means agreements must be

kept. Once parties voluntarily enter into a valid contracg they are generally expected to
honour their contractual obligations. However, the principle is not absolute and a contract

may be affected by legal rules relating to illegality, fraud, duress, mistake, incapacity or
unfair and unconscionable terms. Therefore, a statutory requirement of reasonableness

may be used as a safeguard against unfair or unconscionable terms.

New clause 3A on prohibition against exctusion of liability arising out of
negligence

32. G4S and DHL proposed amendments to provide for limitation of liability provisions

contained in international conventions or treaties Kenya has ratified relating to the

carriage of goods. The rationale is that an absolute prohibition on restricting liability for
negligence or breach would directly conflict with the Montreal Convention (governing air

carriage) and the Convention on the Contract for the lnternational Carriage of Goods by

Road (CMR), both of which establish specific, globally recognized liability caps.

Report of the Deportmentol Committee on lust)ce ond Legol Affoirs on its considerotion of the 8
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33. ln addition, DHL proposed an amendment to clause 3A (3), on voluntary acceptance of
risk, to provide that genuinely negotiated, informed risk assumptions between Parties with

equal bargaining power can still be relied upon. The rationale is to preserve freely

negotiated bespoke terms in high-value, ad hoc air cargo arrangements, consistent with

the equivalent qualification in UCTA section 2(3).

34. TAA proposed an amendment to clause 3A (l) to align the provision with insurance-

based risk frameworks and clariff its interaction with professional indemnity insurance.

35. TAA proposed an amendment to clause 3A (2) to provide for recognition of commercial

contracts bewveen professionals as distinct from consumer contracts. The lustification is

that the current provision may invalidate standard limitation clauses in construction

clauses.

36. Further, TAA proposed an amendment to clause 3A (3) to Preserve contractual

allocation of risk in construction contracts.

37. LSK proposed amendment to the clause to prohibit exclusion or restriction of liability

for death or serious bodily harm resulting from negligence. The justification is that omitting

bodily harm is inconsistent with the provision's underlying PurPose of protecting

individuals from the consequences of negligent conduct causing physical harm.

38. CMA proposed the deletion of the proposed amendment. The justification is that applying

a general reasonableness test to these clauses would not align with global market practice;

negligence resulting in death is also a matter covered by the doctrines of English Common

Law and should not be included in the Law of Contract.

New clause 3B on prohibition against exclusion of tiability arising out of breach of
contract

39. DHL proposed the need ro define the term "consumers", noting that the Bill applies

special protections to them. The rationale is that, left undefined, "consumer" status could

be exrended by courrs to corporate shippers or third parties, thereby disrupting risk

allocation, standard trading terms and undermining Convention uniformity.

40. TAA acknowledge that clauses 38 and 3C are properly consumer-focused but may

inadvertently extend ro construction materiats and supply chains. TAA recommended the

need to clarify the distinction between consumer goods and commercial construction

materials. The proposed wording inserts a clarification that the sections apply primarily to
consumer transactions and shall not prejudice commercial construction supply chain

arrangements where parties act in the course of business.

41. CMA proposed the deletion of the proposed amendment. The lustification is that a

contract is an agreement between two parties who are expected to have the capacity to
enter into the contract and to have understood its terms and obligations; if a contract
restricts the liability of one party to the detriment of the other, that other Parq/ has a

right to request amendment of those terms, and if the parties do not agree, the innocent

party has the opportunity not to enter into a disadvantageous contract.

9Report of the Deporunentol Commifiee on Jus ce ond Legol Affoin on its considerction of the

Low of Controa (Amendment) Eill (Notionol Asse mbly Bill No. 49 of 2025)



Committee Observation
42. The Committee observed that the proposed section applies to consumer transactions

which are acts of conducting business or other dealings with a consumer. The Consumer

Protection Act is the principle statute the protects consumers against unfair practices in

consumer transactions. Therefore, the prohibition against use or reliance on exclusion of
liability clauses in a consumer agreement may be better placed in the Consumer

Protection Act.

New ctause 3C on prohibition against exclusion of liabitity arising out of sale of
defective goods

43. DHL proposed an amendment to exempt carriers and logistics providers acting under

convention-governed contracts, and preserving statuton/ defences (e.g., inherent defect,

defective packing, act of war) available under Article l8(2) of the Montreal Convention.

The lustification is that, although the provision is mainly aimed at manufacturers, it may be

read to capture carriers as parties "concerned in distribution".

44. LSK proposed an amendment to clause 3C (l) (b) to provide that liability arises where

loss or damage results from a defect in the goods, whether or not attributable to
negligence of a person concerned in manufacture or distribution. The iustification is that

requiring consumers to prove negligence undermines protection, since consumers

generally cannor identifr faults that manufacturers control, hindering their ability to
establish fault even where defects cause harm.

New ctause 3E on prohibition against exclusion of liability in sale of goods or hire
purchase agreements

47. G4S recommended that the "Requirement of Reasonableness" remain the primary test

applied specifically to business-to-business (B2B) transactions. The rationale is that strict
prohibitions designed to protect consumers should not inadvercently disrupt complex

commercial logistics contracts, where sophisticated parties have already neSotiated their
own indemniry and insurance arrangements.

48. DHL proposed a new subsection to give precedence to the Carriage by Air Act and

applicable conventions over any inconsistent implied terms under the Sale of Goods Act
or Hire-Purchase Act. The rationale is to avoid a parallel liability regime inconsistent with

the Montreal Convention's exclusive liability code under Article 29.

Report ofthe Deponmentol Commrttee on lus ce ond Legol Affoirs on its considerotion of the I 0
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45. CMA proposed that the amendment be moved to the Sale of Goods Act. The iustification
is that provisions on defective goods are already covered in conditions and warranties

under the Sale of Goods Act, and this amendment therefore falls within the scope of that
Act.

Committee Observation
46. The Committee observed that the proposed section applies to consumer transactions

which are acts of conducting business or other dealings with a consumer. The Consumer

Protection Act is the principle statute the protects consumers against unfair practices in

consumer transactions. Therefore, the prohibition against use or reliance on exclusion of
liabiliry clauses in a consumer agreement may be better placed in the Consumer

Protection Act.



49. OAG proposed the insertion of the word "not" immediately after the expression

"subsection (2) may," so as to indicate that liabiliry may only be excluded under subsection

(2) if the requirement of reasonableness is satisfied.

50. CMA and TAA proposed that the amendment be moved to the Hire Purchase Act and

the Sale of Goods Act. The justification is that matters relating to hire purchase are already

governed by the Hire Purchase Act and Sale of Goods Act, and these amendments would

be better placed within those respective Acts rather than the Law of Contract.

Committee Observation
51. The Committee observed that the proposed section applies to contracts for sale under

the Sale of Goods Act and hire-purchase agreements. Therefore, the prohibition against

use or reliance on exclusion of liability clauses in a contract for sale and hire-purchase

agreement may be better placed in the Sale of Goods Act and Hire-Purchase Act
resPectively.

New ctause 3F on prohibition against exclusion of liability in other agreements

52. DHL proposed an amendment to exempt the air carriage leg of any multimodal contract

from this section (leaving it governed exclusively by the applicable convention) while

allowing the Bill's controls to apply to non-air legs. The proposed amendment ensures

that the air leg of any multimodal contract remains exclusively governed by the relevant

Convenrion, while permitting the Bill's controls to apply to ground legs not covered by

the Convention, thereby achieving a coherent and legally consistent allocation of liability

across multimodal operations.

53. TAA, proposed a new subsection (5) stating the section shall not oPerate to invalidate

limitation or exclusion clauses in professional services contracts, including architectural

and engineering services, where such clauses are reasonable, industry-standard, and

supported by professional indemnity frameworks. The iustification for the amendment is

that the broad restriction on exclusion clauses may affect consultancy agreements,

professional services contracts, and construction contracts generally.

54. LSK proposed an amendment to clause 3F (l) to apply wherever "possession of, use ol
or properq/ in" goods passes under a contract not governed by the law of sale of goods

or hire purchase, broadening it beyond mere ownership transfer. The iustification is that

this ensures consumer protection extends to all persons who use or Possess goods in the

course of a consumer transaction, regardless of whether ownership is transferred, thereby

promoting the underlying obiective of the Bill.

55. CMA proposed the deletion of the amendment noting that Bill does not address contracts

for the supply of services generally, leaving a gap for pure service aSreements. Further, no

guidance is provided on what constitutes a contract "not governed by sale of goods" where

classification is disputed.

Committee Observation
56. The Committee observed that the proposed section applies to consumer transactions

which are acts of conducting business or other dealings with a consumer. The Consumer

Protection Act is the principle statute the protects consumers against unfair practices in
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consumer transactions. Therefore, the prohibition against use or reliance on exclusion of
liability clauses in a consumer agreement may be better placed in the Consumer

Protection Act.

57. The Judiciary did not submit any substantive clause-by-clause comments, ProPosed
amendments, or recommendations on the Bill but acknowledged noting the contents of
the Bill.

58. OAG and KLRC noted that the proposed new sections are numbered 3A, 3B, 3C, 3E

and 3F, skipping section 3D. The agencies recommended that the sections be renumbered

so that they occur in proper sequence: 3A, 3B, 3C, 3D and 3E.

Proposed New amendments

60. DHL further proposed the insertion of a new section 3J to provide for express savings

clause for lnternational Conventions. The proposed amendments are to ensure

compliance with Article 2 (5) and Article 2 (6) of the Constitution.

51. CMA proposed the inclusion of a purpose clause stating that the Act shall be construed

and applied in a manner consistent with the Constitution of Kenya 20 10, in particular

Articles 26, 27, 40, 46, and 47.

52. ln addition, CMA proposed the need for transitional provisions, to guide whether the Bill

applies to contracts already in existence at commencement, contracts entered into but

not yet performed or ongoing performance obligations.

t7

General Submissions

59. DHL proposed a new section 3K to exempt international supply contracts from Sections

3A, 38, 3C, 3E and 3F. The rationale is that this omission would disadvantage Kenyan-

based carriers relative to competitors in iurisdictions like the UK, where UCTA section

26 has provided a similar exemption since 1977.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS
63. Upon reviewing the Bill and the submissions received, the Committee made the following

observations-

(a) the Law of Contract Act (Cap. 23) is an Act of Parliament that provides that English

common law on contracts shall apply in Kenya. Section 2 of the Law of Contract
Act provides that the common law of England relating to contracts as modified by

the doctrines of equity and certain Acts of Parliament of the United Kingdom shall

extend and apply to Kenya. Common law is a body of law developed in England

which is derived from ludicial decisions.

(b) an exclusion of liability clause is a contractual term by which one parry seeks to
exclude or limit liability for loss, damage, breach of contract, negligence or another

legal responsibiliry. ln English common law, such clauses are generally Permitted
because of the principle of freedom of contract and poao sunt servondo. However,

modern consumer protection statutes have restricted the use or reliance on

exclusion clauses that are unfair or unconscionable such as the Unfair Contract
Terms Act 1977 of the United Kingdom.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

64. The Committee, having considered the Law of Contract (Amendment) Bill (National

Assembly Bill No. 49 ol 2025 and the submissions from stakeholders, recommends that
the House approves the Bitl with the amendments contained in the Schedule of
Amendments forming Chapter Six of this Report.

SIGNED fl/:ut

DATE

HON. GEORGE GITONGA MURUGARA, CBS, MP
CHAIRMAN

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

TTIE NATIONAL ASSET'5[r

PAPE,RS I-A

DATE:. eg Auo 2026
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rll.l

/,4{)L0(lkPA& 'C{lvLd

Report oflthe Deportmentol Committee on ]usdce ond Legol Affoirs on its considerotion of the

Low of Controa (Amendment) Eill (Notionol Asse mbly Bill No. 49 of 2025)
t4



CHAPTER SIX

65. ln view of the observations made, the Committee proposed the following amendment to
the Bill:

CLAUSE 3

THAT Clause 3 of the Bill be amended by-
(a) deleting the proposed new section 38;
(b) deleting the proposed new section 3C;

(c) deleting the proposed new section 3E; and

(d) delqting the proposed new section 3F.

Justification: To make the provisions consequential amendments to the resPective Acts of
Parliament i.e. the Consumer Protection Act, the Sale of Goods Act and the Hire Purchase

Act since the Law of Contract Act governs contracts in general.

NEvv CLAUSES

THAT the Bill be amended by inserting the following new Clauses after Clause 3-
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lnsertion of new
section 164 in Cap.

50r.

4. The Consumer Protection Act is amended by inserting the

following new sections immediately after section l6-
l6A. (l) A supplier shall not, by reference to a

term, exclude or restrict liability for loss or damage of
when the su lier is in breach of a consumer reement.

(2) Despite subsection (l), a term that satisfies

the requirements of reasonableness may be relied upon

(3) For purposes of this subsection (2), the
"requirement of reasonableness" includes a term that is

fair and reasonable to be included in a consumer
agreement having regard to the circumstances which
were or ouSht to have been known when the atreement
was made.

Prohibition aSainst

exclusion of liabilir/
arisint out of sale of
d€fecrive toods.

168. Liability for loss or damage shall not be

excluded by reference to a term contained in or
operating by reference to a Suarantee of goods where

(b) results from the negligence of a person
concerned in the manufacture or

lnsertion of new
section 55A in Cap.

3r.

5. The Sale of Goods Act is amended by inserting the following new

section immediately after section 55-

t5

6 SCHEDULEOFAMENDMENTS

Prohibition atainst
exclusion of liability
arisin8 out of breach of
consumer agreemenL

by the supplier.

the loss or damage-
(a) arises from the goods proving defective

while in consumer use; and

distribution of the goods.



Prohibition a8ainst

exclusion of liability in a

contract for sale.

55A. (l) A person shall not exclude or limit their
liability for loss or damaSe by reference to a term where
the liability arises from breach of a condition or warranty
provided under section 1L1!r!q and l7 of the Act.

(2) The liability specified under subsection (l)
may be excluded or restricted by reference to a term if
the term satisfies the re uirement or reasonableness

Amendment of
section 7 of Cap.

507.

6. Section 7 of the Hire-Purchase Act is amended by-

(a) renumbe nng the existing provision as subsection ( l); and

(b) inserting the following new subsections immediately after
subsection ( l)
(2) A person shall not exclude or limit their liabiliry for loss

or damage by reference to a term where the liabiliry arises

from breach of a condition or warranty provided under

section 8(l) and (2) of the Act
(3) The liability specified under subsection (2) may be

excluded or restricted by reference to a term if the term
satisfies the requirement or reasonableness

(4) For purposes of this subsection (3), the "requirement of
reasonableness" includes a term that is fair and reasonable

to be included in a hire-purchase agreement having regard

to the circumstances which were or ought to have been

known when the agreement was made
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(3) For purposes of this subsection (2)' the
"requirement of reasonableness" includes a term that is
fair and reasonable to be included in a contract for sale

having regard to the circumstances which were or ought

to have been known when the agreement was made.
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REPUBLIC OF

THE NATIONAL ASSEMBLYrm
DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION OF THE COMMITTEE REPORT ON ITS CONSIDERATION OF
THE LAW OF CONTRACT (AMENDMENI') BILL (NATIONAL ASSEMBLY BILL NO.49 OF

2025)By HON. ADEN DAUD MOHAMED, EBS, Mp

We, the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on its Consideration of the Law

of Contract (Amendment) Bilt (National Assembly Bill No. 49 of 2025) sponsored by Hon.

Aden Daud Mohamed, EBS, MP and affixed our signatures to affirm our approval and confirm

its accuracy, validity and authenticity

l. Hon. Murugara George Gitonga, CBS, MP - Chairperson

Vtrrht,x2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chair

3. Hon. Gladys Boss, MGH, MP

4. Hon. Farah Maalim, EGH, MP

5. Hon. Silvanus Osoro Onyiego, CBS, MP

6. Hon. Tom Joseph Francis Kajwang', CBS, MP

7. Hon. Timothy Wanyonyi Wetangula, CBS, MP

8. Hon. (Dr.) Otiende Amollo, SC, EBS, MP

9. Hon. Michael Mwangi Muchira, MP

10. Hon. Aden Daud, EBS, MP

I l. Hon. John Okwisia Makali, MP

12. Hon. Stephen M. Mogaka, MP

13. Hon. Timothy Kipchumba Toroitich, MP

14. Hon. Harold Kimuge Kipchumba, MP

a-"

V.:..r.!.r..tt:.

Vtrlro,.
I

15. Hon. CPA Suleka Hulbale Harun, MP
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - FIFTH SESSION.2O26

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MTNUTES OF THE 5O', SITTING OF THE DEPARTMENTAL COMMITTEE
oN rusTlcE AND LEGAL AFFAIRS, HELD AT THE COMMITTEE ROOM 20,

FIFTH FLOOR, BUNGE TOWER, PARLIAMENT BUILDINGS ON TUESDAY,
25" AUGUST 2026 AT lo:oo A.M.

PRESENT
l. Hon. Murugara George Gitonga, CBS, MP - Chairperson
2. Hon. Gladys Boss, MGH, MP

3. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson - virtuolly

4. Hon. Aden Daud, EBS, MP

5. Hon. Muchira Michael Mwangi, MP

6. Hon. MakaliJohn Okwisia, MP

7. Hon. Mogaka Stephen M. MP

8. Hon. Toroitich Timothy Kipchumba, MP

9. Hon. Harold Kimuge, YIP - virtuolly

10. Hon. CPA Sulekha Hulbale Harun, MP 'virtuolly

ABSENT vvITH APOLOGIES
l. Hon. Maalim Farah, EGH, MP

2. Hon. Onyiego Silvanus Osoro, CBS, MP

3. Hon. Francis Kaiwang' Tom Joseph, CBS, MP

4. Hon. Timothy Wanyonyi Wetangula, MP

5. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Samuel Waniiru
3. Mr. Abdikafar Abdi
4. Mr. lsaac Nabiswa
5. Mr. Abdirahim Omar
6. Ms. Esther Mbatha
7. Mr. John Nduaci

IN ATTE DANCE
A

l. Mr. Louis Mutuku
2. Ms. Maureen Odendo
3. Ms. Wachira Ngiyo

Eusiness Registrotlon Service

l. Mr. Kenneth Gathuma
2. Mr. Zacharia Mwangi
3. Mr. Benard Otiego

- Clerk Assistant l/ Head of the Secretariat
- Clerk Assistant lll
- Clerk Assistant lll
- Legal Counsel I

- Fiscal Analyst I

- Public Communication Assistant
- Assistant Serjeant at Arms

- State Counsel, OAG
- Deputy Chief Parliamentary Counsel
- Deputy Chief State Counsel, State Law Office

- Director-General
- Senior Assistant Registrar of Companies
- Assistant Registrar

n
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Kenyo Low Reform Commission (KLRC)

l. Mr. James Nombi - Ag. Chief Executive Officer
2. Ms. Rose Osendo - Head, Legal Affairs

The Centrol nk of Kenvo

l. Mr. Waweru Mathenge - General Counsel

Kenyo Revenue Authority (KRA)

L Mr. Maurice Oray
2. CPA Josephine Mugure
3. Ms. lng'ahizu Doris
4. Ms. May Muthama

MrN. NO. ppC4LAC/229l2026:

The agenda was deferred to the next SittinS

MrN. NO. ppC4LAC/230/2026:

CONFIRMATION OF M!NUT S OF THE
PREVIOUS SITTING

MEETING \^/ITH STAKEHO DERS TO

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Meeting with stakeholders to consider the Trust Administration Bill (National

Assembly Bill No. 29 o( 2026) by the Leader of the Malority Party

5. Consideration and adoption of the draft report on the Trust Administration Bill

(National Assembly Bill No. 29 of 2076) by the Leader of the Maiority Party

6. Consideration and adoption of the draft report on the Law of Contract (Amendment)

Bill (National Assembly Bill No. 49 of 2025) by Hon' Aden Daud Mohamed, EBS' MP

7. Any Other Business

8. Adiournment / Date of the Next Meeting

MlN. NO. DDC4LAC/228/2026: PRELIMINARIES
The Meering was called to order at thirry minutes to eleven o'clock with a Prayer by the

Chairperson. The agenda of the Sitting was adopted, having been proposed by Hon. Makali

John Okwisia, MP and seconded by Hon. Toroitich Timothy Kipchumba' MP.

CONSIDE R THE TRUST
ADMINIST RATION BILL (NATIONAL
ASSEMBLY BILL NO. 29 OF 2026) BY

EADER EMA o
PARTY

The representative from the State Law Office, in his opening remarks, informed the

Commirtee thag following the Committee's resolution during its meeting on l8mAugust2026,

the Office had finalised consultations with the Kenya Law Reform Commission, the National

Council of Churches of Kenya (NCCK), the Central Bank of Kenya (CBK) and the Kenya

Revenue Authority (KRA) on the proposed amendments.

The aforementioned agencies confirmed consensus on the proposed amendments. The

Committee proceeded to consider and agreed on the proposed amendments, including on:

The long title and clause 2 on definitions by deleting "and reform" from the long title.

and redefining the term "beneficial owner" to provide for the natural persons who

ultimately owns or controls a legal person or arrantement, or on whose behalf a

transaction is conducted. The definition is in line with the global standard set by the

Financial Action Task Force (FATF).
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- Depury Commissioner - Policy & Tax Advisory
- Chief Manager, Policy and Tax Advisory
- Assistant Manager, Policy & Tax Advisory
- Stakeholder Engagements Officer



Further, the agencies proposed a new definition for "reporting institution," tied to the

Proceeds of Crime and Anti-Money Laundering Act.

ii. Clause 3 on Application of the Act to clariff that the Act applies to trusts

registered/incorporated under it, created by court order, or created under other

,rritt"n law, while preserving customary law, equiry, will-based, and court-supervised

trusts.
iii. Clause 4 on creation of a trust to spell out the elements needed to create a trust

including identifiable properry, defined beneficiaries and purpose and an appointed

trustee.
iv. Clause 5 on recognition/enforceability to require writcen trusts to be registered or

incorporated to be enforceable, with a court-recognition route for unregistered or
unincorporated written trusts.

v. Clause 8 on charitable trusts by deleting subclause (3) that barred charitable trusts

from trading.
vi. Clauses 25 & 3 I by inserting the words "formed for an unlawful purpose" as the tround

for refusal and dropping two existing grounds (paragraphs (b) and (d))' and providing

the applicant with the opportunity to be heard or to retularise an application to meet

the requirements for registration.
vii. Clause 32 to clariff that incorporatint a trust doesn't extinguish the underlyint trust

or convert beneficial interests into shares, and trustees remain bound by fiduciary.

Further, the agencies submitted that changes in the status of a trustee on an

incorporated trust should not affect the continued legal identiry of the trust. The

Committee, however noted that incorporation means that an organization gains a legal

life of its own.
viii. Clause 5l to make provisions for investments by trustees by providing that they may

invest trust assers, conduct due diligence, seek professional advice, and invest in line

with the trust's purpose, beneficiaries' interests, liquidity needs, risk profile, and

conflict-of-interest rules. Further, the provisions set out protections for trustees on

mortSaSe lending and properry valuation matters, and confirms the section applies

retroactively to existing investments.
ix. Clause 6l to provide for administrative penalties for breach of trust of up to Ksh I

million for individuals and Ksh 5 million for corporate trustees.

x. Clauses 75 to enhance the administrative penalq/ for failing to file annual returns from
five hundred shillings to three thousand shillings.

xi. Clause 97 9(2)(b) to extends application to "existing trusts and trustees" in relation

to compliance with the Act, upon enactment'

xii. New Clause 96A to amend the Business Registration Service Act to explicitly include

"trusts" alongside "fi rms"

The Committee further considered the Memorandum from the State Department for Justice,
Human rights and Legal Affairs and agreed on some of the proposed amendments, including

to:
i. Clause 82( l) to provide that on application by the trustee or other Person authorised

under the trust deed, the Registrar may, subject to this Act, dissolve a trust. The

currenr provision limits initiation of dissolution to the trustee. There may be

circumstances where the trust deed authorises the settlor, protector or another

person to initiate dissolution; and

ii. Clause 8a (2) by amending paragraph (a) to provide for dissolution where the purpose

of the trust has been fulfilled or has otherwise ceased to exist in accordance with the

trust deed or this Act. A trust may cease to have a viable purpose even where the

purpose has not technically been fulfilled. The amendment accommodates trusts

whose obiects have become sPent or ceased to exist.

CONSIDERATION AND ADOPTION OF
THE DRAFT REPO T ON THE RUST
ADMINISTRATION BILL (NATIONAL
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ASSEMBLY BILL NO- 29 0F 2026) BY
THE L DER OF THE AIORITY
PARTY

The Committee, having considered the Trust Administration Bill (National Assembly Bill No.

29 ol 2026) by the Leader of the Malority Parry and the submissions from members of the

public and stakeholders, recommended that the House approves the Bill with the amendments

contained in rhe Schedule of Amendments forming Chapter Six of the Report on the Bill.

Adobtion ofthe Reoort

The Committee resolved to sit on Wednesday, 26s August 2026 to consider and adopt its
Report on its Consideration the Trust Administration Bill (National Assembly Bill No. 29 of
2026) sponsored by the Leader of the Maiority Party.

MIN. NO. DDC/ ILACl23212026: CONSIDERATION AND ADOPTION OF
THE DRA REPORT ON TH LA\^/ OF
CoNTRACT (AMENpMENT) BILL
(NATIONAL ASSEMBL Y BILL NO.49 0F
2025) BY HON. ADEN DAUD
MOHAMED EBS.MP

The Committee, having been guided through the report on the Bill by the Legal Counsel,

observed that:
i. the Law of Contract Act (Cap. 23) is an Act of Parliament that provides that English

common law on contracts shall apply in Kenya. Section 2 of the Law of Contract Act
provides that the common law of England relating to contracts as modified by the

doctrines of equity and certain Acts of Parliament of the United Kingdom shall extend

and apply to Kenya. Common law is a body of law developed in England which is

derived from judicial decisions.
ii. an exclusion of liability clause is a contractual term by which one party seeks to

exclude or limit liability for loss, damage, breach of contract, negligence or another
legal responsibility. ln English common law, such clauses are generally permitted
because of the principle of freedom of contract and poao sunt seruondo. However,
modern consumer protection statutes have restricted the use or reliance on exclusion

clauses that are unfair or unconscionable such as the Unfair Contract Terms Act 1977

of the United Kingdom.

The Committee, having considered the Law of Contract (Amendment) Bill (National

Assembly Bill No. 49 ol 7025 and the submissions from stakeholders, recommended that the

House approves the Bill with the amendments contained in the Schedule of Amendments

forming Chapter Six of this Report.

MIN. NO. DDC4LAC/233/2026: ADTOURNMENT
The meeting was adjourned at thirteen minutes to one o'clock. Next meeting to be held on

notice.

e ( /
SIGNED:. DATE:..

(cH ON: HON. MURUGARA GEORGE GITONGA, CBS, MP)

llac 4

Adoption of the Report
The Report on the Law of Contract (Amendment) Bill (National Assembly Bill No. 49 o( 2025)
by Hon. Aden Daud Mohamed, EBS, MP was adopted, having been proposed by Hon. Makali

John Okwisia, MP and seconded by Hon. Toroitich Timothy Kipchumba, MP.
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DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 39TH SITTING OF THE DEPARTMENTAL COMHITTEE
oN rusTtcE AND LEGAL AFFAIRS, HELD AT THE MlNt CHAMBER,

PARLIAMENT BUILDINGS ON TUESDAY, I6I}' 

'UNE 
2026 AT IO:OO A.M.

PRESENT
L Hon. Murugara George Gitonga, CBS, MP - Cho,rperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP -Yice Chotpercon
3. Hon. Maalim Farah, EGH, MP
4. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

5. Hon. Timothy Wanyonyi Wetangula" MP

6. Hon. Muchira Michael Mwangi, t1P -Yittuolly
7. Hon. Aden Daud, EBS, MP
8. Hon. Makali John Okwisia, MP

9. Hon. Harold Kimuge, MP

ABSENI: tt{.trs aPO.LACIES
Gladys Boss, MGH, MP

Onyiego Silvanus Osoro, CBS, MP
Francis Kaiwang'Tom Joseph, CBS, MP

Toroitjch Timothy Kipchumba, MP

Mogaka Stephcn M. MP

CPA Sulekha Hrrlbale Harun, MP

l. Hon
2. Hon,
3. Hon
4. Hon
5. Hon
6. Hon

SEEREIABIAT
l. Mr. Abdikafar Abdi
2. Hr. Samuel Waniiru
3. l'1r. lsaac Nabiswa
4. t'lr. Omar Abdirahim -
5. Hs. Rahab Chepkilim -
6- Ms. Esther Mbatha
7. Mr. John Nduaci

Clerk Assistant lll
Clerk Assistant lll
Legal Counsel ll
Fiscal Analyst I

Audio Officer
Public Communications Assistant
Serieant-at-Arms

- Manager, Legal Services
- Legal Officer

lnsuronce Regulotorv Authoritv fl &q)

l. Mr, Godfrey Kiptum, MBS - Commissioner of lnsurance and IRA Chief Executive Officer
2. Ms. Diana Sawe Tanui, FClArb - Director Legal and Governance Services

3. Mr. Kalai Musee - Director, Supervision
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l. i4r. Naylor Mukofu
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AGENDA
l. Prayers and Preliminaries
2. Confirmation of Minures of previous sirtings
3. Meeting with stakeholders to consider the Law of Contract (Amendment) Bill

(National Assembly Bill No. 49 of 2025)
4. Consideration of the draft report on the Power of Mercy Bill (National Assembly Bill

No. 56 of 2025)
5. Any Other Business
6. Adjournment / Date of the Next Meeting

-|,tlN_.NO.DpC4LAC/t7712026: pRELtMtNARtES
t he l"leeting was called to order at twenty minutes past ten o'clock. The prayer was said by
the chairperson, followed by introductions. The agenda was adopted, having been proposed
by Hon. Makali John Okwisia, MP., and seconded by Hon. Harold Kimuge, Mp.

MlN. No. DDC4LAC/178/2026: W,|UTES oF THE
PREY IOUS St ING

The agenda was deferred.

M1W MEETTIIG WITH STAKEN9TDEES_IA
co slrrt:R T E LA\^/ FCONTRACT

The Manager, Legal Services, accompanied by an ofticer from the Authority, appeared before
the Committee and submitted thaq

a. The Bill seeks to protect consumers from unhir and unconscionable contract terms
rhat are covered by the Competition Act and is ongoing amendmens.

b. Additionally, the ComPetition (Amendment) Bill, 2025 (a Bill under consideration by
the Committee on Finance), introduces prohibitions against abuse of a superior
bargaining position. This prohibits conduct amounting to abuse of a superior bargaining
position, including imposing trading conditions that are more unhvourable than would
be expected in light of normal business pracdces. lt covers the mischief sought to be
addressed by the proposed amendments to the law of ContracL

The Authority proposed amendments to the Bill by deletion of proposed amendmenrs,
including:

a. clause 38, given that the mischief sought to be addressed by the amendment is
criminalized under section 55(a)(i) &(ii) of the competition Act on talse
represenEtion regarding the standard, quality, value, grade of a good or service:
and

b. clause 3c, which is carered for under section 55(b)(v) of the compedtion Acg
prohibis a supplier of both goods and services from making hlse or misleading
represenr..rtions. concerning the existence, exclusion or effect of any condition,
warranq/, guarantee, right or remedy.

The Authority furtirer submitted that the Law of Contract Act is a private law insgument
regulating commerr:ial contractual terms between panies, while the Competition Act
provisions on consumer welfure are public interest provisions

llac2

(AMENDMENT) ELLL (NAT|ONAL
ASSEMBLY BILL NO.49 OF 2025)

The following agencies appeared before the committee and submitted as follows:

l. Competitiorr Authority of Kenya (CAK)



The provisions allow for the resolution of not iust individual complaints received, but sector

regulation when the case requires it, and thus the need to consider having the distinction

maintained by residing the consumer welfare protection provisions in the Competition Act.

2. lnsurance Regulatory Authority (lRA)

The Commissioner of lnsurance and the IRA Chief Executive Officer, accompanied by other
officers, appeared before the Committee and stated that the Authority supports the policy

objective of protecting consumers from unfair contractual terms.

However, the Authority deemed it appropriate that the proposed reforms be framed within

the Consumer Protection Acg Cap.50l. The Consumer Protection Act already contains the

basic infrastructure necessary for effectively addressing consumer-facing unfair terms.

This approach would strengthen consumer protection measures while preserving the Law of
Contract Act as a statute of general application, providing the lcaal framework through which

common law and equitable principles of contract apply in Kenya, subiect to written law.

The Authoriry supported the proposed amendments and recommended that the Committee
effect the same under the Consumer Protection Act, and not the Law of Contract Act.

Committee Observation
The Law of Contract Act and the Consumer Protection Act provide the legal frameworks to
govern busincss agreements and consumer rights. The Statutes regulate the formulation of
commercial contracts and ensure buyers are protected against unconscionable business

Practices.

Noting the above, the Committee resolved to determine, during the next meetinS on the Bill,

whether the proposed amendments would be more appropriate under the Consumer

Protection Act or sector-specific legislation, rather than the Law of Contract Act.

MIN. No. DDC/|LAC/l 8O120262 ANY OTHER BUSINESS
Noting the vast provisions under the Power of Mercy Bill (National Assembly Bill No. 56 of
2025, the Committee resolved to schedule a meeting to consider the Bill clause by clause,

rogerher with the stakeholders' submissions. Thereafter, the Committee will consider the
draft report on the Bill.

MIN. N ;-) cltLAC/t t talJa6l. ADJOURNMENT
There being no other business, the meeting was adjourned at nine minutes past eleven o'clock.

Next meeting to be held on Thursday, 186 June 2026 at ten o'clock.

2o2 a
ON: N. MURUGARA GEORGE GITONGA, CBS, MP)

t (oe
SIGNED:....

(cHAlR
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THE NATIONAL ASSEMBLY
T}IIRTEENTH PARLIAI'4ENT - FIFTH SESSION .2026

DIBEC TORATE OF DEPARTMENTAL COMMI'TTEES

MINUTES OF THE 38TH SITTING OF THE DEPARTMENTAL COMMITTEE
ON TUSTICE AND LEGAL AFFAIRS HELD AT THE ]'llNl CHAMBER,

COUNTY HALL, PARLIAMENT BUILDINGS, ON TUESDAY, 9TH 

'UNE 

2026

. AT l0:0.0-AM

PRESENT
l. Hon. Murugara George Gitonga, CBS, MP 'Choitperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Choirperson - viftuolly

3. Hon. Francis Kaiwang' Tom Joseph, CBS, MP

4. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

5. Hon. Muchira Michael Mwangi, MP

6. Hon. Aden Daud, EBS, MP

7. Hon. Mogaka Stephen M. MP - virtuolly

8. Hon. CPA. Suleka Hulbale Harun, YP - vittuolly

ABSENT WlrH AfOLOGIES
l. Hon. Gladys Boss, MGH, MP

7. Hon. Onyiego Silvanus Osoro, CBS, MP

3. Hon. Maalim Farah, EGH, MP

4. Hon. Timothy Wanyonyi Wetangula' MP

5. Hon. Toroitich Timothy Kipchumba, MP

6. Hon. Makali John Okwisia, MP

7. Hon. Harold Kimuge, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikahr Abdi
3. Mr. Omar Abdirahim
4. Mr. lsaac Nabiswa
5. Mr. John Nduaci
6. Mr. Rehema Koech
7. Ms. Valentine C. Too

Clerk Assistant I / Lead Clerk
Clerk Assistant lll
Fiscal Analyst ll
Legal Counsel ll
Assistant Serjeant at Arms
Audio Recording Officer
Attache, JLAC

tln I

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings

4. Meeting stakeholders to receive their views on the Law of Contract (Amendment) Bill

(NationalAssembly Bill No. 49 of 7025) sponsored by Hon. Aden Daud, EBS, MP

5. Adiournment / Date of t}e Next Meeting



MIN.NO.DDC4LAC/173/2025: PRELIMINARIES
The Chairperson called the meeting to order at ten o'clock and said the Prayer. This was

followed by introductions from Members. The agenda of the Sitting was adopted, having been

proposed by Hon. Francis Kaiwang'Tom Joseph, CBS, MP and seconded by Hon. Aden Daud,

EBS, MP.

MtN. NO. DpC4LAC/l 7412026: CO NF IR ATI()N CIF MINUT S .)F T!{E
PREVIOUS SITTING

a) Minutes of the 27s Sittint held on 2l* April 2026 were adopted as a true reflection of
the proceedings, having being proposed by Hon. Francis Kaiwang', MP and seconded by

Hon. Suleka Hulbale, MP.

b) Minutes of rhe 286 Siaing held on 4d May 2026 were adopted as a true reflection of the

proceedings, having being proposed by Hon. Aden Daud, MP and seconded by Hon.

Otiende Amollo, MP.

c) Minutes of the 296 Siaing held on 5d May 2026 were adopted as a true reflection of the
proceedings, having being proposed by Hon. Michael Muchira, MP and seconded by Hon.

Odende Amollo, MP.

d) Minutes of the 306 Sitting held on 66 May 2026 were adopted as a true reflection of the

proceedings, having being proposed by Hon. Aden Daud, MP and seconded by Hon.

Michael Muchira, MP.

e) Minutes of the 3 I 
s Sitting held on 7n May 2026 were adopted as a true reflection of the

proceedings, having being proposed by Hon. Tom Joseph Kaiwang', MP and seconded

by Hon. Otiende Amollo, MP.

f) Minutes of the 32"d Sitting held on 8d May 2026 were adopted as a true reflection of the

proceedings, having being proposed by Hon. Aden Daud, MP and seconded by Hon.

Tom Joseph Kajwang', MP.

g) Minutes of the 33"d Sirting held on l2d Ylay 2026 were adopted :is a true reflection of
the proceedings, having being proposed by Hon. Tom Joseph Kaiwang', MP and seconded

by l'lon. Otiende Amollo, MP.

h) Minutes of the 346 Sirting held on I 2m Ylay 2026 were adopted as a true reflection of
the proceedings, having being proposed by Hon. Aden Daud, MP and seconded by

Michael Muchira, MP.

i) Minutes of the 356 Sitting held on l3s Ylay7026 were adopted as a true reflection of
the proceedings, having being proposed by Hon. Michael Muchira, MP and seconded by

Hon. Otiende Amollo, MP.

i) Minutes of the 36d Sitting held on l9d May 7026 were adopted as a true reflection of
the proceedings, having being proposed by Hon. Aden Daud, MP and seconded by Hon.

Otiende Amollo, MP.

k) Minutes of the 37m Sitting held on 256 Ylay 2076 were adopted as a true reflection of
the proceedings, having being proposed by Hon. Michael Muchira, MP and seconded by

Hon. Aden Daud, MP.

MrN. NO. ppC/rLAC/ I 75 7.025i M EET ING sTAt{trlJdl nFp< INN THE

LA\^/ OF CONTRACT (AMENDMENT)
BILL (NATIONAL ASSEMBLY BILL NO.
49 OF 2o2s)

The following agencies appeared before the Committee and made their submissions on the

Law of Contract (Amendment) Bill, 2025 (National Assembly Bill No. 49 of 2025), sponsored

by Hon. Aden Daud, EBS, MP as follows:

(a) Law SocietY of Kenva
(D The President of the Law Society of Kenya welcomed the Bill but urged balancing

exclusion clauses with business needs.

llac2



(ii) Suggested addressing unconscionable contract terms, including unfair arbitration
clauses and cxcessive interest.

(iii) Submitted the LSK's written memorandum, but committed to submitting a

further detailed memorandum in the next meetinS of the Committee with
further proposals as received from members of the Sociery.

(b) Competition Authority of Kenya
(i) Competition Authoriry of Kenya representatives noted that similar provisions

exist in the Competition Act, addressing unfair terms.
(ii) They emphasized that Competition Act focuses on market conduct and

consumer producs, while Contract Act is broader.
(iiD Legal harmonization was discussed by exploring how to resolve conflicts

between laws through precedence, rules or sector-specific exemptions.
(iv) They submitted a written memorandum on the Bill for Committee's

consideration.

(c)
(i) The Kenya Law Reform Commission agreed with the Bill sublect to minor

drafting amendments.
(iD Requested to submit a detailed written memorandum on the Bill and engage in

further discussions with the Committee, in the next sitting of the Committee on
l6d June 2026.

(d) lnsurance Regulatory Authority
The lnsurance Regulatory Authority requested to provide a formal written
submission on the Bill in five days. The Committee acceded to the request and

proposed to appear in the next meeting to be held on Tuesday, l6d June 2026.

IN. N . DDC/ILAC/t7 6l2O26t ADIOURNMENT
There being no other business, the meeting was adjourned at o,rrenty minutes to welve
o'clock. The next meetinS to be held on Tuesday, 166 June 2026.

SIGNED ...DATE:...
(cHAtRPERSON: ON. MURUGARA GEORGE GITONGA, CBS, MP)

1[ac3
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THE NATIONALASSEMBLY

THIRTEENTH PARLIAMENT. F TH SESSION .2026

D! RECTORATE OF DEPARTI.'IENTAL COMMITTEES

MINUTES OF THE 37TH SITTTNG OF THE DEPARTMENTAL COMMITTEE
oN rusTlcE AND LEGAL AFFAIRS HELD AT COMMITTEE ROOM 22,5'h

FLOOR, BUNGE TOWER, WITHTN PARLIAMENT BUILDINGS, ON
TUESDAY,26TH MAY 2026 AT 10:00 AM_

PRESENT
I . Hon. Murugara George Gitonga, CBS, MP - Aoirperson - Vittuolly

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Choirperson - (Session Choirmon)

3. Hon. Francis Kaiwang' Tom Joseph, CBS, MP

4. Hon. Toroitich Timothy Kipchumba, YIP - vittuolly

5. Hon. Muchira Michael Mwangi, l,.'P - vinuolly

6. Hon. Aden Daud, EBS, MP

7. Hon. Mogaka Stephen M. MP

8. Hon. Harold Kimuge, YIP - virtuolly

ABSENT WITH APOLOGIES
L Hon. Gladys Boss, MGH, MP

2. Hon. Onyiego Silvanus Osoro, CBS, MP

3. Hon. Maalim Farah, EGH, MP

4. Hon. Timothy Wanyonyi Wetangula, MP

5. Hon. (Dr.) Otiende Amollo, SC, EBS, CBS, MP

6. Hon. MakaliJohn Okwisia, MP

7. Hon. CPA. Suleka Hulbale Harun, MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikafar Abdi
3. Mr. Samuel Wanliru
4. Mr. Omar Abdirahim
5. Mr. lsaac Nabiswa
6. Mr. John Nduaci
7. Mr. Kelvin Lengasi

8. Ms. Valentine C. Too

Clerk Assistant I / Lead Clerk
Clerk Assistant lll
Clerk Assistant lll
Fiscal Analyst ll
Legal Counsel ll
Assistant Serjeant at Arms
Audio Recording Officer
Attache, JIAC

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings

4. Brief by the Legal Counsel on the Law of Contract (Amendment) Bill, (National

Assembly Bill No. 49 of 2025)
5. Adjournment / Date of the Next Meeting

MIN.NO.DDCILAC/169/2026: PRELIMINARIES
The Chairperson called the meeting to order at ten o'clock and said the Prayer. This was

followed by introductions from Members. The agenda of the Sitting was adopted, having been

9[ac I
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proposed by Hon. Francis Kaiwang' Tom Joseph, CBS, MP and seconded by Hon. Mogaka

Stephen M. MP.

MIN. NO. DDC/ ILAC/17012026t CONFIRMA TION OF MINUT s OF THE
PREVIOUS SITTING

The agenda was deferred

MIN. N . DDC/ILAC/l7l 12O26z BRIEF O THE LA\^/ OF CONTRACT
(AMENDMENT) BILL, (NATIONAL
ASSEMBLY BILL NO.49 OF 2025)

The Committee was taken through the legal brief on the Law of Contract (Amendment) Bill,

(National Assembly Bill No. 49 of 2025) and informed as follows:
(i) The principal obiect of the Bill is to amend the Law of Contract Act (Cap. 23) to

protect parties to a contract against unfair and unconscionable terms.
(ii) The Bill sought to insert new provisions prohibiting exclusion of liability that would

arise in cases such as death, loss or damage resulting from negligence; loss or damage

resulting from breach of contract; loss or damage resulting from sale of defective
goods, among others.

(iii) Vide a notice to the public requesting for submission of written memoranda on the

Bill, the Commiftee, through the Office of the Clerk of the National Assembly, is in

receipt of written memoranda on the Bill from G4S, DHL and the Architects
Alliance.

(iv) Section 2 of the Law of Contract Act provides that the common law is a legal system

primarily developed through judicial decisions rather than through written laws.

(v) A term is considered unfair or unconscionable il contrary to the requirement of
good faith, it causes a significant imbalance in the parties' rights and obligations.

(vi) ln common law, the use of exclusion of liability terms is restricted. To rely upon

such term, the courts will consider if the term had been incorpc,rated in the contract
document and if the document had been intended as a contractual document. The

court also considers if the exclusion clause covers the loss in question.

Committee Resolution
The Commirtee resolved to invite the following stakeholders, to submit their views on the

Bill, on Tuesday, 96 June 2025:
(a) The Judiciary;
(b) Kenya Law Reform Commission (KLRC);
(c) Law Society of Kenya (LSK);

(d) University of Nairobi (UON);
(e) lnsurance Regulatory Authority (lRA);
(f) Capital Markets Authority (CMA);
(g) Kenya Bankers Association (KBA);
(h) Consumers Federation of Kenya (COFEK);
(i) Competition Authority of Kenya (CAK);
(l) Kenya Association of Manufucturers (KAM); and

(k) Kenya Private Sector Alliance (KEPSA).

MrN. NO. pDCILAC/l 7212026: ADIOU NMENT
There being no other business, the meeting was adjourned at twenty minutes to eleven

o'clock. The next meeting to be held on notice'

SIGNED:

a

(CHAIRPERSON: H

Jlar2

DArE: .......0.q.b.0. lrr.uu.....
. MURUGARA GEORGE GITONGA, CBS, MP)
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TTTE LAW OF CONTR.ACT (AMENDMENT) BILL,
2025

A Bill for
AN ACT of Parliament to amend the Law of Contract

Act
ENACTED by the Parliament of Kenya as follows-
l. This Act may be cited as the Law of Contract

(Amendment) Act,2025.

2. The Law of Contract Act (hereby referred to as the
"principal Act") is amended by inserting the following new
section after section 2-
Intcrpr€ration. 2A. (l) In this Act, unless the context

otherwise requires-
"negligence" means the breach of an

obligation arising from an express or implied
term of a contract to take reasonable care or
exercise reasonable skill in the performance
of a contract;

"requkement of reasonableness" means
a term that is fair and reasonable to be
included in a contract having regard to the
circumstances which were or ought to have
been known when the contract was made.

3. The principal Act is amended by inserting the
following new sections after section 3-
hohibition:sainsr 3A. (l) A person shall not, by reference
cxclusion of liabilitv
J.i"e "ri"i'-""'' to a contract term, exclude or restrict
ncgligcncc. liability for death resulting from negligence.

(2) A person shall not, by reference to a
contract term, exclude or restrict liability for
loss or damage resulting from negligence,
unless the term satisfies the requirement of
reasonableness.

(3) Where a contract term excludes or
restricts liability for loss or damage resulting
from negligencer an agreement to the term
by a person shall not indicate the person's
voluntary acceptance of risk.

Shon titlc

lnscnion of ncw
scctioo 2A in
Crp.23.

Inscrtion of new
scctions in Cap.
23.
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Prolilbltion ualnrt
crcluelon of li&lllty
lrlriag out of b|!sh
of contnct,

Hiuriffi0!dmr
lllllC0d[Slliu
$dmd!sf
&tuEwgoos,

38. (l) This section apPlies between
contracting parties where one paxfy is a

consumer.

(2) As against a Party dealing as a

consumer, the other party shall not, by
reference to a contract term-

(a) exclude or restrict liability for loss

or damage when the suPPlier is in
brcach of the contract; or

(b) claim to be entitled-
(i) to rcnder I contractual

pcrformance oubstontiallY
difforcnt from that which was

rssEonably oxPocted of the

cuppliori or

(ii) ln rsspoct of tho wholo or anY

pErt of ths eonEsetuBl
obllgation, ronder Ro

porformaneo at all,

(2) Derylto subtsetlon (l), a term that
ratlrfles the ipquhsments of fi,eronabl€nolt
mey b€ rellod upon bY tho ruPPller'

lC, (l) In the sare of gmdl ruPpllod
fur oonrumor umi ltablllty for lorl or
demac€ lhall not be exoluded or rerH€Ed
bv relerenee to e oontre€t Erm eontelned ln
oi operatlng by refurenee to e guerent€e of
the 6oods wtere the lom or demage:

(a) arises from the goods Provirig
defective while in consumer use;
and

(b) results from the negligence of a
person concerned in the
manufacture or distribution of the
goods.

(2) For the purposes of this section-

(a) goods are regarded as in consumer
use when a person is using them or
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Prohlbltlon rtrlnrt
orclurlon of llrblllly
ln relo of 3odr ot
hln purchro
rlnornc r.

Prolribitim agefuur
crclusioo of liebility
in othcr rgrccnEnls.

has them in possession for usc other
than exclusively for the purposc of
a business; and

@) anything in writing ie a guarantee if
it contains or Purports to contain a

prcmise or sssurance that dcfccts
will be made good bY comPlete or
partisl rcPlaccment or bY rcPair'
rnonctsry compcnsstion or
othcnrrirc.

38. (l) A pcnon shall not oxcludc or
limit thoir liability for lorr or dlmaS! by
rrforcnco to s coltutct tdfil whot! thG

llrblllty rrlror fiom brcrch of-
(r) r condltlut or wamntY Povldcd

undcr roctlon 14 of tlrc Sdc of
furAct;or

O) r condldon or wlm,nry Prov!{cd
undor roctlon t(l) of thc Hlrc'
Purohufut,

(2) Al rtdnil r Penon dcdln3 u r
odrum0r,llablllty fidl not bc oxoludrd or
rEltrlotsd bv nfsnnos b r oonErcl Frm
whon thc lliblllry u{rl tom bmooh of-

(r) r oCIrdldon fr wlrratry Prov-ldrd' ' 
utdot redon 15, 16 or 1? of 63
sale of 6oodr Aotior

(b) the condldon Prsvided under
sectioil t(21 of thig Hitt Puchasc
Act.

(3) As against a Person dcaling
otherwise than a consumcr, the liability
specified under submction (2) may be

excluded or restricted by referencc to a

oontract term unless the terrr satisfies the

rcquirement of rcasonableness.

3F. (l) \Mherc the ProPertY in goods

passes under or in punuance of a contract
not governed by the law of sale of goods or

Clp, ll,

Crr, l0t,

€rp,1l

Crp. 5Ot

t2o9
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hire purchase, subsections (2), (3) and (4)
apply as regards the effect to be given to
contract terms excluding or restricting
liability for breach of obligation arising by
implication of law from the nature of the
contract.

(2) As against a person dealing as a
consumer, liability, in respect of goods

corresponding with the description or sample
or the quality or fttness for a particular
purpose of goods, shall not be excluded or
restricted by reference to such term.

(3) As against a perbbn dealing
otherwise than as a consumer, liability in
respect of goods corresponding with the
description or sample or the quality or
fitness for a particular purpose of goods may
be excluded or restricted by reference to
such a term in so far as the term satisfies the
requirement of reasonableness.

(4) A person shall not exclude or limit
their liability by reference to a contract term
unless the term satisfies the requirement of
reasonableness where the liability is in
respect of-

(a) the right to transfer ownership of
the goods or give possession; or

(b) the assurance of quiet possession to
a person acquiring the goods in
pursuance of the contract.
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MEMORAIYDUM OF OBJECTS AND REASONS

Statement of the objects end reasons for the Bill
The principal object of this Bill is to amend the Law of Contract Act

to protect parties to a contract against unfair and unconscionable terms.
The Law of Contract Act provides for the application of English common
law principles in contract law which has resulted in the use of unfair and
unconscionable terms. Therefore, the Bill seeks to prevent parties from
relying on such unfair and unconscionable terms.

Statement on the delegatlon of leglslatlve powers and llmltatlon of
fundamental rlghtr and lheedoms

The Bill ncither delegates legislative power nor limits rights and
fundamental freodoms,

Statemont on whether the Blll concerns county government

The Bill does not concern county govcrnments in tcrms of Article
I l0 of the Constitution,

Statcment as to whothor tho Blll le a monoy Blll wlthln tho meanlng of
Artlcle 114 of thc Conrtltutlon

The enactment of thls Blll shull not occaslon addltlsnal oxpondlture
of publle fundt,

Dated the lOth Aprll,2025,

ADBN DAUD MOHAMED,
lv{cmbor $ Parllement,
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opposition: NIF linked to Ruto's campaigns
l-eadcrs ct iticisc propo*d

Irnd an)id existitrg inefficielrc)

':r,i |uDtion and fiscalollacity.

'lhe)'$1y over 60 pnblic funds
ilife:rdv oDeratc outside Consoii
datcd Fund oversight.

N0UNC'U CACHANi, I i/.,.rO8'

,-f l l;",?:,", Ji : :;lxi\""1
I f.".i.r.rur" FLrnd (Nt!,
I wilh Presidenr wittiani

I nuro's re.eleclron ptnDs.
claiming he intendsto usethe money
covertly forcampaitns to retain po!v.
et;nZO27.

Leaders of rhe Unjted Alrernative
Covernmen( (UAG), as they now catl
thems€lws. also denranded an expla.
nation after Narional Treasury Cabi.
net S€cretaryJohn Mbadi s admitted
he had rnisled the NationalAssembly
regardin8 the le8al slarus ofthe pro-
posed Fund.

The Opposition members, led by
Kalonzo Musyoka (Wiper) Rigathi
'_ichagoa (Democracy for Citizens
any), Eugen€ Wamahva (Democratic

AUiance Paity (DAI2-ti) andrusrin Mu-
turi (Democra(ic fhrty). claimed The
National Infrastructure Fund BiI.
2026 is Rutos secret plan to estab,

Iisir a ,und ouisrde lh. , cSulittons of
ihe Irublic t:inaDc! Vinaserront A.r
,l,Fl1,\r. enrl)hng polenlral rrrisllse of
i.soulccs for pcrsonal gi ll.

Th.y arSued rhar lhe cour)try,s in.
lristruclure dehcit is not duc ro in-
strutional scarcitt bur to execution
fnilurcs, procltrcmenl corruption and
nscal opaci\t vlarninS th:r adding a
nerv fund would incrq3se dystu ncr ion
and reduce ovcrsiSht

-Ivtr,rl ue irnc,iv ,s rnai ttrcy ,r"
creating a fund that will bypass par-
liamentary approval and ov€rsiSht
and instead be used to finance their
el€crion camprien. They lvant Shs
lrillion that is n€ilher approved by
Parliament nor audited by(he Audiror
Cen€ral, ' cacha8ua claimed.

The Opposition noted that by
2024, the country had over 60 public
funds operatin8 outside the Consoli-
dated Fund, with many overlappinB
mandat€s ard weak oversi8ht. They
maintained !hat creating another fund
rvould only serve illaSal purpos€s.

-Artich 206 of the Constitution
is unambiguous: all public revenue
must flow through lhe Consolidated
Fund and b€ subject to parliarnent a ry
appropriation. The proposed Fund
risk creatinS e semi-autonomous 6-
nanaial resertoir where Cabinet-level
officials can deploy significant public
resourEes wittrout annual parliamen-

Utrllcd Orposltlon l.ad.rs ru!( n [t ururt, R t8arht Ccch.su., Xrtonzo M usyoka and
E!8.n. w.malwe .ddr.s Ih. press in Nai.obt,y.n.rd.y. lKalrr Watrto.9a/nardl

the highest fiscal and constiruttonal
consequenc{r {nder Art,cte 153(4) of
lhe Constitution. rhe leaders sai(t

They demanded rhat Mbadi be sum
moned back ro the Niltional Assembly
to reconcile his parliamentary state.
nlants with his coltrt testimony and
ur8ed MPs to reject the bill. sayinS,
''Parliament cinnol pass legislation
premiscd on information the respon,
sil{e Cubir,c! S!(retar ! l,as.r(i,,,i{tcd
under oath. rvas mislerdina.-

OfferinS an alternative to the pro-
pos€d fund, rhe Opposition su88estcd
the government deEpen jts intra
structure bond market and r€forh
rhe Public.Private I)arrnership (ppp)

The Sovernnr€nt should also en.
force fiscal discipline by rerionalis-
in8 the recurrent bud8et, which has
grown 63 per cent lrom Sh3 r trillion
to sh4.9 trillioh despire low sin8le.
diSit CDP growth. and stren8then
proaurement oversight at proiect in-
ception. where the greatest losses oc-
cua. as seen in the SHA. SCR. ADANL
CBC and nironi.Mau Summit Road
scandals.

The Opposition warned that ifthe
National Assembly pesses the bill,
they would seek court redress. accus-
ing the Execulive ofcapturinS parlia-
ment.

I Eo c ho nc @ sl o ndo td h ed i o.c o _ k c

iary approval, the very arringement
Article 206 was desiSned to preveni,.
said Kalonzo.

TheOppositionalso took issuewith
Mbadi. who swore an affidavit srating
he had misled Parliament about rhe
statusof thefund.claimingit had been
regisrered under Article 206 as a lim
ited liability company.

n CS rvho assures Parliam€nr of
a ShS lrillion !ehicle's consti!ulional
stalus. then snr'ears undcr oath to ils
private. unincorporated nature, has
not made a technical error, ha has
misled rhe leSislature on a matterof

,n...'.
naPUtLtc0ttrHYA

THTRTEEITN pARLtIMEIT_ Ftfi8 SISStOH (2O25)
THE NATIONAL ASSEMBLY

trl lltE LITTEEOt ARttCLE ltEt) ltrot iru crxsnruIlo

,*rra*^t a"oa-r,or" r#?y r.. r^roral rsstaa.Lr of:
O)Tllt UIW Oa @i{lr cl([rltolErrla[t (xlnox^(ASStrlLyallL'l..49oF 2o2s): lxo

(zlIHE Citr[tAl ptocErltrrE CooE (ArrNoxErD stU. (nrronet essrnew errr. n ssoii zoesl
.:t.u '.,*:"a - ...:'.

WHIREAS, A't,(:.,118{l) [b] ol tEC@strtLt'or ot iffy. r6qun6 p.rt..n|.^t ro '.c,titat! pubt,: p.d,c,ratdn .ndhrclv.h.nt in th. hB,st.r iv. and orh€r busin!j5 or p.,l€honr rno,t' co--,rtees. ana Nai,;;;ii;;;i;i;,^B
0,dn 127(31,rqun.r Hous.C@m'lt...co^sd.,,.88,[! tof.c,r,tarcou,c penrc,oai,m
AID WhEREAS rtE Lr* ot C{tr.cr (Am.d,i3d) Bfl tx.itmt A!.dndy Aru llo. 49 ot 2O2S} a.d trc C.hn tEEdrrcd.[anrrr r]8iI(rL$rt t L*r,uy EI fla 55 of araslEt,!ad. r4t rc _ i- Ma,cr mZO.,rr.i.'red rorhe O.D..tmrnt.tCmhill.. onru.iic..ndtcS.tA'l.lE tor.onnder.rronand r.pon,ng rorh. iorr",
lr ls lloTltlEO th.t-
(l) 

lh: ry ol cdrfrr (^rEi.rdt) B obdqd 
^sr,ly 

so rh 49 ot 206l E r La ,lonsrFd ot non.Ad.n D.sd {.h.h.d. Mp v/hrch se!t3 to.n.nd the tatr ot ContrrLt Acr C.o Z:r"p.u,i*,r".r""
cMlrart aS.insr unt.n .nd omonr.ion bt.I?rn3 r h. Br[ satr ro D,d..l p..t,e. t,". ,.rn* * ,"rii r"auftons.M!bh tr ns .nFs.d h t he dpphc.t,on of tnEt,3r co-.on r"* p.*,rr"r . .o.r,"'.r i" -

(2) ih. Crhn l Pr.c.dn .c.d.Om.tdhnn) Bt (ra.tb,.l Asrdiuy s6 rb.5s ol Aoa,) B. B,I ipo.s.d r,
Hon. a.ho ortro P.utondti, rap,h,ch 3..\e ro.mend rh. c,in,n.tp,a.dJr. coda. cir T5ioorovidesl,!m.m,t,o. erpu.8em.nr or cri6,nsr,.cods. The Eh.nd"""r."*,. r. rr,i .L,.irl oii,,,i .. i"..1,,.
r hat p.,son! who vohr. th. t.* ard,.p., rh.n d.br r. s.r,.ty.r. mt eur strind.tinil.bio;ih.;;;,,_li;.,.
Ihrs ,,ll pomre ohrbitri.ro^ a.d .ssist rhe r.hrb,lt.i.d ottenO". io t" ," nt.g,ar"a ,nio r r," i""i"ir.-' 

-

Nov rlEtrEroft. in cmptram. w h A,t,cr.ll8(l) (b] or rh.Cmsrrruron aod Standnt O.ds t27l3l. th. Ct.rr o, th.Nrtiooalai..mbtvhaebynrr.sth.pubt..ndsr!r.horde,irojuumitrumrandaorr*irwolc_iiiiiii*ii,""r:
B.ll [flrrrcn.l^3*hbty B,rl No. a9ot 2O2i] and th. c,,h!..rp,c.dd. cod? (Atr.idrE;i) B,t"ai;i;;;i;;;;;;8,,rllo 55 ol ?06) to the lr.tx.ffi.tCo.Mittio.l Jonk rd !.i!tAfir
C!g.t ol ttr &lls ,€ ,vatau. .t rhe Rardl.I lssmuy IaU.ofi,c.. Ma. p.tt,.mnt B!,td,rtr..d on yf!r,,
;,ii,,.,irJt.jJ.l^. tjrJ..nl.uri,-r rrF.,rny/hrir,:irFh!!vl ir.
The m.mo..ndam.y b. torr..d.d to th.Ct.rt ot th. ll.rloEt A.!.nbtr. p.O. Box 4|A42-OOIOO, l.t66rin.od-d.hv.'.dloth.otttc.ohh.Ch,lI.tnp.dl.m..tautkt.t.,Nrtrobt;o,!m.,t"O"."aiO",i,,irir,.,.
:n. ) . lo b€ ,ft.ivld on or b.fo,e frld.y. ZOo U.r. h A026 !t 5.OO D.m.

s. tronoGE.cBs
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Orengo labels Ruto a'dictator,'
warns ODM revolution hijacked

Siaya Governor J anres Oren.
go haswamed that the oran8e
Democratic Movement (ODM)
has lost its soul.IikeninS pres-
ident William Ruto to a dicra-
tor as a powerstru88le thr€ar-
ens totearthe party apart.

SpeakinS on Sptce FM on
Wednesday, March S. Oren8o
trrined his guns on both the
Bovcrnment and his ODMs
direction. sayin8 Kenya's Con.
slitution remains the last line
of defence aSainst authoritar-
ian rule.

"President William Rrto is
cut from the same cloth as
most dictators Xenya is fonu-
nate to have astrongconstitu-
tion to safeguard democratic
principles.-$id Orengo.

TheSov€rnorsaid the found-
inE document remains theonly
check on Exccut ive overreach.
-There is the return of the
imperial presidency. with
nrany running to State House
for favours. Ir meles it eveo
more critical that resources
ire shared fairlyand €quitably
across (he country" observed
OrenSo.

His remark come two da)s
after an ODM parliamentary-
Sroup meetin8 formally

Slare Cowmor ram.i ornto.
lFl€. St&d l

endorscd working arran8p.
ments between the Party and
the Unired Democriric Alli.
ance (UDA). backing neSotia.
tionsaimed at forming a coali-
tion ahead ofthe 2027 General
Election.

Orengo natly rejected any
such deal. -lf ODM were to
form an alliancewith UDA and
lh€ pr€sident. it could tri8gera
mass exodus of m€mbers. as
many supporters may nor
acarpt such a partnershipthat
conflicts with the parry's
foundinS ideals,- he said.

Thediscussion hid bare the
deDlh of ODM s int€rnal criris
OrenSo did not rnince words
about what he b€lieves has
Sone\won8 since naila's death.

''Our ravolution has been
hijackcd and il is clcar thar
ODll today is not the same
pany that Raila Odiosa stood
forover20years.'

Odinaa led ODM from its
inception in 2005 until his
death in October2o2s. wirh his
brotherOburu OSinga appoina
ed acting party leader

Oburu \vas formally slvorn
in as party leaderon No!€mb€r
13.2025 after his appointment
rvas approved by rhe National
Covernint Council. That tran
sition hassinc€ unraveled into
a faclional fight lvith ODM
splitting along ideolo8ical lines

The Linda Mwanan.hi fa.-
tion. which supports rhc -one
lerm narrative, comprises
OrenSo. Nairobi Senaror
Edwin Sifuna, Embakasi East
Member of Parliament Babu
Owino. VihiSa Senator Codfrey
Osotsi. Kisii Senator Richard
Onyonka and Saboti MP Cateb
Amisi. amongothers

The opposing Linda Cround
taction. aliSned uith Oburu.
backs a broad-based arrang€
ment and is pushinB fora coa-
lition with UDA

tO.tld Nj..arl
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',r ' The decision to limit the agenda was nrade on Wednesday by ODM's National Executive Committee

'Oburr. camp rules out elections at NrDC
A rival wing led by
Senator Sifirna has
tnleatened not
to palticipate in
ihc conventrorr

BY MOSES NYAMORI

ll lHx"t'J lt'Jl,*ffi l,x:
A ocnrrc ttolrmenr tdou) aJ.

I I ter rt enreraed that rrorom.
prlrlivc ('lcctio| of nalional oi
licrrls r!'ill take place durinS lhe
plir! rcd i.larrh ?1 Special Nation.
al DtlcBates Convention (Nm).

lnstead, the convenl ion, lcd by
party leader Obunl Ottlta,is set
ld focus solely on lhe confirma.
lioD of r-nlerim omcials by thedel
!'3,1ter SourEB say I hc party plans
,rnorher NDC,teDtatively in De-

'relirb{r.r eady 202t. to consid-
r!her iBenda rtcnrs, includ.

. r porsible eDdo6ement ofn
lr...ieurron coalirion \$th Prrsi-
rlet]r lv,llram Rrto! Ultted Denr.
,N:.i,:..,ilijtnft (UDA).

;'ir? (i{,(ion lo limil the aSen-
ili .,!:rs rlade on lvednesday by
i)DlU's National Executi!€ Conl.
rnitl(! /NEC).seen as part ofDr

resent counlics Yel to conclude
grassrmts elections,sttssint that
therccan never b€ a formal NDC
without a complete lisl ofdele-
gateS

Under dre planned March 2?
Ntrc.inlerim omcials - includ.
lng Dr Otin8i,his dcputics Osot.
si,AMul-$vanrad Nr3rir and Sim.
ba Ariti,and National Chairper.
son Clndls \\'anga - appovcd by

the National (ioverrunt Council
(NC,C) in luombasa last vcar rvill
be presented individrlally for con.
6rmation or ltjertion.

-This is not an open*nded NDC
NEC has oDly appr)rtd t\!I) ageD.

da ilems. includint confirma.
tion of the omcials ratine(l lry th,l
NGC," i NEC nlembe( spcrkin8
olT thc rc(ord.said. oDM Nhimbi
brarch chairmin a.nd llrla(lim

p.irty\ir enral balance ofpo\ /er
Whcreas lhe NEC resolved to re.

move MrSifuna from omce and
appoint his deputy Citherine
omalyo i,l an acthS capacity I he
Political Panjes Disrnrles Thbrmal
hrs lpmnoririly ba rrcd the p.rnv
fior n t:.e. u t ut fiis Luster, leavrn s
the maner pendinS.
ODM\ NfrC lvlllcomprise NEC

me rb€rs,lvlPs, Eovemors, bnnch
chairpersons, rotulty coordinit
in8 comminees, and teaders liom
the oDM Yotrth,lvomen, and l)is-
ability Lea8ues. The party con.
stitr(ion limits delegates at any
convention to 3,ooo, thou8h NEC
may invite others without votrng
ritht5
Artiale 49 slates that a Special

NDC shall be summoned by lhe
chairperson upon NEC decision
or rc+dsition by at least olle.third
of deletates. Notices rnust be is-
sued at leart 2l dals before rhe
me€ting and published via par-
ty webiite,a da y hewspapcr,or
a Swahili radio broadcast. trr y
NEc-prepared or requisitmned
agenda items nray be discus5ed.
and quorum rcqui.res 30 p€Nlnt
ofeliSible nrembers pr$ent and
votinS.

mnrmori@ke.nationmodia.com 
I

OBrntas stralegy lo consolidate
power ord avoid an acrimoruous
fallorrl.

Holvevei, i rrval canrp led by
Se.rclary.ceneral Edlvin Sian-
na,co-deputy party leader (;o<l-
lir v Oelsi.Si2va /:^.'roror rane(
OrenBo a d Iillorkasr !.rsi trly
llrbl Owino has threatened not
to participnte unless all nation'
i positions are opeDed forcom-
pelitive elections.The $oup al
so lvanls tlc list of deletates pub-
lished ttefort the corrventioD and
has questioned the leBality of t}|€
NDC, citing incomplete grassroots
elections, pnrticula.rly in Nairobi
and Xi nru corulties.

"AJ tiey publish rhe not ceoflhe
meeling,let thenr publish rhe list
of delegates expected to attend
the NDc,-Mrosotsi told A,otion.
Citin8 Anide 4 7 of the party con.
stinrtion,hc noted that themilxi.
munl nlmbcr ofdale8ates at ly
NDC is3.o0o and rhat the NDCI
mardate includes clecti,rg nr.
tionalomcials,
'The curreD! dispute in oDM

(an only be rcsolved throu8h a
competitive election. All interim
omcials and any eligible menlber
should be allolvcd to compele._
said the Vihiga senntor He fur-
ther questioned \vho would rcp.

MP GcorBe A.ladNa sald compcu-
tile elections wii I halr to lvail un-
til the nexl NDC ahead oftlrc2O2?
cenenl Election._Tiere is noth.
ir8 like election during the NDC.
People have to aliSn with deci.
sions taken by pany oryans.-he
srjd,citinSthe need to complete
pcndin8 gmssroots polls before
any national elections
Dr Oginga has invited cdtics

questionint his legitimacy lo at.
tend the conve[tion.'Thos€ who
have been sayinS Oburu is an il.
leSitimate ODM leader beaause
he rvas nor confined by NrDC,r*€
hare called the meeting on ,$arh
2?, and we are invilint them to
come and speak'he s.1jd.

National Astenrbly I{inorily
Leader Junet }lohamnled said
preparatioB are in place for the
NDC,\,hich he des.ribed as a nro'
ment ofN(koninS for camps loy.
al to Dc Oginga and i'lr Sifi.rna.Tl)e
outcome ir likely to inJluence the

,16i:,:r-() ., Date this month when the
ODM Sp6cialNational
Dolegat6s Convention is
SEheduled Io take placc

).

OOM l8ad€rOburu Ogin8a (right) and National C hairp.rson
Gladys Wan8a aftor a m..ting in Naircbion Wodn.sdey todiscuss
pmparation3 for th6 National D6legate s Convention sch.dul6d
for March 2Z POOL

tAtit F:tSliit!ni5

r,iad6c.ns sons rromo..s (MsF) / croctor! without Eordorr i3 on lnr6rnolionot rnd€pendenr m€dEol
hurc^no,io. o,gon'rotio. lllt provido. o$l.tonc. to p.op6 otl.ctod by conrlrcri, opdodrcs o.td
nolu.ol or humon-mod. dr3o3ror! ond oxdud€d lrorn tEolhcoro We provide lhis ossisronco wirhour
Jircrim'^oooh rre3pocllvoor roc., r.rigio.l c.oed o. politicol otlillotlon

ror ov€r lo!. d6codes MSF hos providec, madicolond humonltorEncor. to Somoli co.rmunrtres oc.oss
rhe Horn ol Al.ico. kl Sodlorlo. MSt rorr oidr ro urgedt rlacds llhk.d to co.irrct di3plocom.d o.d ortrim€
w€orhor, whil. ruppo.ti.rg Ministy ol H€olth iocilrliss oi/ wo.t 3v.ngrh.^s co.6 through troi^ing o.ld
.opocity buildlng, quollly Improvemnl hospitol rohoblllrotlo^ w^SH se.vrc€s. ond i.loction provenrion
o.c, conuol. Mst cun.rlny ru.. nredlcol octiviri.3 h soir€ (ooy e.9io6) o^d ,n couoyo No.rh ( Pr,nrro^d)
a.d colkoyo south (60hudlg).

^rir--Solr1d,o 
/rr6rrm il rsrllo&iarr.,ll6d.olt .r6uDjl a6ry/caro{ant (llollD9 tatfui@ teltdec

lar corgo
lsoM/ot/2026

Airlilting ot ossorted corgo

d€stinotions in
somolio
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rN TtlE UATTER OF ARTtCtE naO' (B) OFrHE COr{STrrlrTlOr{
ANO

IX TI{E iIATTER OFCOXSIDERATIOiI BY TIIE IIATIOXALASSEMALY Of:
(r)THE LAWOr COTaTRACT (AUE'lOMEtTI AtLL (SATtONAL ASSEUBLy BtLL NO.49 OF2O2srt

AND
(2)TH€ CRIMIXAI" PROCEDURE COOE (AUET'DUEIII' BILI. (NATIONALASSEMBLY BILL 

'IO.53or2025)

l^roreslod .l'grbr. s.ry'c. P.ovdsr!o.s r.qu€rled to 3.rld b.low..qun6d c,@u^!anls rn ord.. ro r.c.ve
ih. bidding delmnrr to

oocuMllits taeurito (To tacctva a|ooDlc oocrrMams)
. ro r Complio.ce c.rrlhcote (Icc)
. ce.t.ticor€ or t69ltrorioo (coR)
. atrOperorors Ca,tlticot€ (AOC)
. toretgnoporo(ors cdritcor€ (roc)

cllerrlc^llox oF ttNott oocuMtNrs t
Sndld lhe tendere, bo rn o^! croubt o! ro lh€ p.6crro h€nng ol ony rrem onU/o ,efiwcmon! tney
lhouldc?ntocl

DaLlvEllY of rrNDars
Isnd€r 3ub.nrsr'oni o^d 6ll documr^tr n conn.cto^ th..€sth 3holl b€ sub6( r€d os per tno ftr.lcron5
sho..d rn lh€ Mcrng documrntr r..u6d by th€ suppry oepollmo - Mst sornorio Mi.lon ro

I
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)
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..ia1r
'r$d[d
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wHanEAS. A'l'.I. na(D (b) ot lh. con.tltutlor ol x.ny. r.qu,.. P.trinn..t lot.ctllt.l. plbrlc p.rtE,patlon
.nd i^vol{6.nt i. lh. l.ii.l.t 16 r.d orh.. bu.im.. ot P..li.m.nt.^d lr! Cmmrtr6i, r.d N.tro..l A.mbry
Sl.ndio8 O.d.' 127t3) ceur.3 Hou.. Committ..r conrrdc.ni Bill. to l&lllr.t.publE p!alclp.tlon:
 trO WHEREAS, lh. l-.i .i CotrEt (Amndmnl) Otll [x.tl.ol Aq.hblv Blll tlo. 4e oa a(Pt).nd lh.
C.lmr l P.*.dq.. C.<L (Am,t.mr) Btll 0a.Uon.l l.-ntly 6lll ,ao- 59 oa 2025) rr. d.d . Ft.t
Il@ on 4rh M.rch ?O25 and ..,.rcd to thc o.o..tn.nt.l Commltt.. or ,u.tl.. .nrl l.a.l AL.ld lor
coo.ld...tion .nd ..p6.tlha ro t h. Hou!.
rTrs NorlrrED rh.i-

0) lh. L.w ol co.t-t [ld.nd6.nrl B [fl.tlo..l Ar.Fbry a l l.o. 4e ol ao?5) ir . ar ironror.d by
tlon. Ad.6 D.rrd Moh.tr-d. MP which e.l. ro.m..d rh. L.w ol Co.trct Act. Cop.23 t. trotGt p.rtG. to
. conlr.ct.8.i63t unl6ir .nd !mo.3.io..bl. l.rm.. Th.8rll...ls to pra.nt p.rll.. from r.lylnSon unt6r,.nd
u^co.kaon.bl. r.rm' 

'moo..d 
br rh..ppli..t'on ot tnalr.i.omhon l.* pnocigl- i..o.tr..t l.*.

(2, th. crrml..l Pc.du'. C.d. (la.ndfr..t, ltll (rl.tlon.l A...mbly slll No. 5s ol 2O2s) r. . a'll
tpo6to..d by Ho.. B.5u O rl^o F.ul Onain. uP whl.h ok. to .m.nd th. Crlnn.l P,d.d!.. Cod.. CaC ?5
lo p.ovd..l'.mMrk lor.rou^A.h.nt otcriEnut r.cod.- Th.amndtut s.l!. 

'n 
rh. tntor.t! o, lu.t...

io.n.u..thrt p...on3lrho vol.r. rh.lowo.d r.p.yth.i.d.br ro.o.l.tv.,. not punirh.d lnd.linlt.lv lor th.n

'nl...r'06. Ihi. wrll promor. r.h.brl'r.tion rod !.sirr th. ,.h.6ilit.r.d oll..d.6 ro b. ,.rnrcar.t.d nto th.

Nolv THERIaOFE. In compl..n.. q'th A.tlcr.llBOl Ibl.rih. Con.t'iutDn.dd sr.ndrng Ord..127(3). th.cl.'t
ol lh. N.l'o..1 A.mdv h.r.bv 

'nv'r.. lh. oubhc .hd rt.k.hold.r. r. .ub6rt turu..nd. o. th. t .w ot Coor,&t
[amandm.nl) ail {N.lio..l^sr.,nbly arlr No.49 oI2025].nd lh.Crlmin.r Prc.duru Cod. [Ah.ndm.nt) 0'rl
(N!'.,o^.| At..mlrly 0'll No 55 61 2025) to r h. D.D.am.t.l Co6n tt.. on ,u.rb. .nd L.ad An.lr.,
CoO6. ol th.8,,l5.,..v.,l.bl. rl lh. N.t,on.l A.i.mbly T.bl. O?t'c.. M.,^ p..l..m.nt Eurldinar lnd on !ar,,,.
, r: t,,..,.!!.,r//.n..-.\, i, ., -r.:totr2tattrg-Aea;ne.t/Qt1tr

Th. m.@..nd. m.y b. lorwrrd.d ro th. do.l or tt XttbDl A.nr$ly. P.O. Bor 416az-OOtOO. X.k.t t
hand -d.riv.r.d t. I h. Oltlc! ot tho Cl..t, M.l6 P.rlltn. Eslldl.a.. X.l.obl: or.m.'l.d lo:..rq8,,i./rsr..!.
' i : to h ..c.,v.d o^ o. b.lor. rrld.y. 2orh U.Eh 2026 .t 5.OO C.c.

s.llroRooE.c6s
QLtFI(qf IUE ll^rlox^r Asstitll.Y

6th U.fth 2026
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Letter from the Clerk of the National
Assembly inviting key stakeholders to a

meeting to submit views on the Bill

Report of the Deportnentol Committee on./ustrce ond Legol Affais on its Considerotion of
The Low of Contocl (Amendment) Bill (Notronol Assembly Bill No. 49 of 2025)
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THE NATIONAL ASSET.IBLY
OFFICE OF THE CLERK

P. O. Box 4 I 842-00 100

Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300

Email: .-rr.r -1,.r'r.tri,. r,( i,-' :

When replying, pleose guote:
Ref: NA/DDCI LAC/2026/046

Hon. Shadrack lohn Mose, CBS
Solicitor General
Office of the Attorney-General and Deparument of Justice
Sheria House, Harambee Avenue
NAIROBI

Dr. Chris K. Kiptoo, CBS
Principal Secretary
The National Treasury
National Treasury and Economic Planning
Treasury Building. Harambee Avenue
NAIROBT

Hon. Winfridah Boyani Mokaya, CBS
Chief Registrar of the Judiciary / Secretary

Judicial Service Commission (SC)
Supreme Court Building
NAIROBT

Mr. James O. Nombi
Ag. Commission Secreury / CEO
Kenya Law Reform Commission
Reinsurance Plaza, 3'o Floor, Taifa Road

NAIROBI

Ms. Florence lY. Muturi
Chief Execucive Officer
Law Society of Kenya (LSK)
Lavington, Opposite Valley Arcade, Gitanga Road

NAIROBI

Prof. Winifred Kamau, PhD
Dean, Faculty of Law
Universiry of Nairobi (UON)
P.O. Bor 30 197 - 00100
NAIROBI

Mr. Godfrey Kiptum, HBS
Chief Executive Officer
lnsurance Regulatory Authority (lRA)
Zep-Re Place, Longonot Road - Upper Hill
NAIROBI

2'd lune, 2026
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FCPA Wycliffe M. Shamiah, MBS
Chief Executive Officer
Capital Markets Authority (CMA)
Embankmenr Plaza, 3'd Floor, Longonot Road

NAIROBI

Mr. Raimond Molenie
Chief Executive Officer
Kenya Bankers Association (KBA)
I 3'n Floor, lnrernational House. Mama Ngina Street
NAIROBI

Mr. Stephen S. Mutoro
Secretary General
Consumers Fedention of Kenya (COFEK)
Rehema Place, Block F-45

NAIROBI

Mr. Tobias Alando
Chief Executive Officer
Kenya Association of Manufacturers (KAM)
I 5 Mwanzi Road, Westlands
NAIROBI

Ms. Carole Kariuki
Chief Executive Officer
Kenya Private Sector Alliance (KEPSA)

7" Floor, South Tower, Two Rivers
NAIROBI

Dear fCOO Shc^'.'.rr
RE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON JUSTICE

AND LEGAL AFFAIRS TO SUBMIT V]E\^,S ON THE LA\^/ OF
coNTRACT (AMENDMENT) BILL (NATTONAL ASSEMBLY BrLL NO. 49
oF 2025

The Deparrmental Committee on Justice and Legal Affairs is esablished pursuant to Standing
Order 2l 6 of rhe National Assembly Standing Orders, and is mandated to inter olio, 'study
ond review oll legislation rcfcned to it.'

As you are aware, the Law of Contract (Amendment) Bill (National Assembly Bill No.49 of
2025), sponsored by Hon. Aden Daud Mohamed, EBS, MP, is before the Committee for
consideration and reporting to the House. The Bill seeks to amend the Law of Contract Act
to protect parties to a contract against unfair and unconscionable terms. The Law of Contract
Act provides for the application of English common law principles in contract law, which has

resulted in the use of unhir and unconscionable terms.

Article ll8(l)(b) of the Constitution of Kenya and National Assembly Standing Order 127(3)

require Parliament ro facilitate public participation and involvement in the legislative business

of Parliament and is Committees. Due ro (he treat public inrerest in the Bill, the Committee
resolved ro meer with key smkeholders to make submissions on the Bill.

I

Mr. David Kibet Kemei
Director General
Competition Authoriry of Kenya (CAK)
CBK Pension Towers, I 5th Floor
NAIROBI



ln this regard, the Committee invites you, or your rePresenadves, for a meeting on Tuesday,
9'h June 2026, at 10:00 am at the Mini Chamber, County Hall, within Parliament

Buildings. The agenda of the meeting is to receive your views on the Bill.

You are requested ro prepare your written submissions in a matrix format that indicates the

specific clause. proposed amendment and iustification. Twenty (20) hard copies of the

submissions are to be availed during the meeting, soft copies of which may be sent to the

Committee through the Office of the Clerk o{ the National Assembly via email:

ment.so.ke

Hard copies of the Bill are available ar rhe National Assembly Table Office, Main Parliament

Building, while an electronic coPy may be accessed on the Parliament website:

blv/house-bills for reference

Our liaison officers on this subiect are Mr. Abenayo Wasike, H.O.D.' who may be

contacrd on tel. no. 0721352053 or email rbcn.rto.nrr kckh r@p.irlr: n renr. to ke or Mr.

Ahmed Salim Abdalla. Lead Clerk tel' no. 07 10204056 or emeil:

a l r nr qd s.,rlj1t't@!1111 1l1n qn q3o-.1 c,.

Yours

,EREMtAH vl/. NDOMBI, MBS
For: CLER OF THE NATIONAL EMBLY

Copy to: - Hon. Dorcas Agik Oduor, SC, OGYY, EBS
The Attorney General
The State Law Office and t}le Department of Justice
Sheria House, Harambee Avenue
NA!ROBI

Dr. Aurelia Chepkirui Rono, PhD, CPA (K)' CBS
Principal Secretary
The State Department for Parliamentary Affairs
Office of the Prime Cabinet Secretary

Kenya Railways, Block A, Haile Selassie Avenue
NAIROBl
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Memoranda by Stakeholders

Report of the Deportmentol Committee on Justrce ond Legol Affoirs on its Consideroilon of
The Low of Controa (Amendment) Eill (Notronol Assembly Bill No. 49 of 2025)





Tel: +254-20- 6982000 / 2999
F ax +254-20-532380, 531719, 6982202
Mobile: 0732172000, 071 1042000
Email: info@ke.o4s.com www.g4s.co.ke

oq.s
TO

EMAIL: cna@parliament.qo.ke

't9 MARCH 2026

G4S Kenya Limited is a leading global integrated security and logistics provider,

specializing in courier services, secure logistics, and international transport. As a major
stakeholder in Kenya's transport and logistics sector, G4S facilitates the movement of
goods both domestically and across borders.

We acknowledge the invitation by the National Assembly, pursuant to Article 1 18(1Xb) of
the Gonstitution, to submit our views on the Law of Contract (Amendment) Bill, 2025.

While we support the Bill's objective to protect parties from unconscionable terms, we wish

to highlight critical areas where the proposed reforms-specifically regarding the

restriction of liability for negligence and breach of contract---conflict with international
carriage-of-goods treaties to which Kenya is a signatory.

2. G4S'comments and proposed amendments:

Guided by the need for commercial predictability and international legal harmony, we

submit the following comments:

Eoard of Dlrector!
N. Ng'ang'a (Chairman)
C.M.Ngini (Dir€ctoo

A.L. Okolo (Managing Director)
Z.W Ndungu (Finance Director)
H.A.Kimanani (Human Resource Director)

G4S K6nya Limited

Registored Offico

Witu Road, ofi Lusaka R
Nai.obi. Kenya
Rogister€d in Kenya No. C. 5652

G4S Kenya Limited
Witu Road, off Lusaka Road.
P.O. Box 30242-00100, Nairobi

rr lullo Uflwrsrl co'n9.rt

THE CLERK OF THE NATIONAL ASSEMBLY
P.O. BOX 41842-00100,
NAIROBI, KENYA

RE: SUBMISSION OF MEMORANDA ON THE LAw OF CONTRACT (AMENDMENI BILL
(NATIONAL ASSEMBLY BILL NO.49 OF 2025)

1. Background:



e.s
r. Atut0lJrmlla cre.i,

3. Key concerns for the logistic and courier industry:

Harmonization with lnternational Obligations

Kenya is a signatory to international treaties that govern the liability of carriers. For
example, the Montreal Convention limits a carrier's liability to a specific amount
per kilogram unless a higher value is declared. The proposed Bill, in its current
form, might render these internationally mandated caps "unreasonable" or "void"
under Kenyan domestic law, leading to a conflict of laws and legal uncertainty for
international trade.

The inability to limit liability for "loss or damage resulting from negligence" creates
an unquantifiable financial exposure for courier companies. Without the ability to
set liability caps:

Section of the Bill Comment / Proposed Amendment Rationale

Section 3A & 38:
Prohibition against
exclusion of
liability

Proposed Amendment: lnsert a
proviso: "Provided that nothing in this
section shall override the limitation of
liability provisions set oul rn
i ntern ation al conve ntio n s or tre ati e s
ratified by Kenya relating to the
carriage of goods."

The absolute prohibition on restricting
liability for negligence or breach
contradicts the Montreal Convention
(for air carriage) and the CMR
Convention (for road transport),
which establish specific, globally
recognized liability caps.

Section 2A:
Requlrement of
Reasonableness

Proposed Amendment: Explicitly
include "industry-standard risk
allocation" and "availability of
insurance" as factors in determining
the req u i re ment of rea son a bl e n e ss.

ln the courier and logistics industry,
risk is allocated based on declared
value and standard carriage rates. lf
suppliers cannot limit liability to a
reasonable multiple of the service fee,
the cost of courier services will
become prohibitively expensive for
the average consumer.

Section 3E: Sale of
Goods & Hire
Purchase

Proposed Amendment: Ensure thal
the "Requirement of
Reasonableness" remains the
primary t€st for business-to-business
(82B) transactions.

Strict prohibitions designed for
consumers should not inadvertently
disrupt complex commercial logistics
contracts where sophisticated parties
have negotiated specific indemnity
and insurance structures.

ii. Operational and Financial Risks



e.s

4

l,rumurm$r U!"'lnsurance Premiums: Underwriters will significantly increase premiums or refuse

cover for high-volume, low-margin courier services.

o Cost to Consumers: These increased operational costs will inevitably be passed

on to the Kenyan consumer, undermining the Bill's intent of "protection."

Preservation of Risk-Allocation Structures

Modern logistics relies on the principle that the sender is best placed to know the

value of the goods and should insure them accordingly. The Bill risks shifting the

entire burden of insurance to the supplier, which is inconsistent with global logistics

standards and may deter foreign investment in Kenya's transport sector.

We remain available to provide further oral evidence before the Committee to elaborate on these

technical concerns.

Yours Faithfully,

Laurence Okelo

Managing Director (G4S Kenya Limited)

Position and Way Forward

G4S Kenya Limited requests the Committee to:

a) lntroduce a "Carve-out" Clause: Explicitly exempt contracts governed by

international carriage-of-goods conventions from the strict liabili$ restrictions in

Sections 3A and 38.
b) Define Reasonableness: Clarify that a limitation of liability is prima facie

reasonable if it aligns with standard industry practices and provides the consumer
with an option to declare a higher value for an additional fee.

c) Presumption of Fairness: lf a contract is vetted and approved by these professional

bodies, it should be legally considered prima facie fair and reasonable.

d) lndustry Vetting Mechanism: Companies using standard form contracts should

have the option to have their Terms & Conditions vetted by recognized industry

bodies, such as the Kenya lnternational Freight and Warehousing Association

(KIFWA) or the Shippers Council of Eastern Africa.

L-uu
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Your Ref

Date

TBA

20 March 2026

Clerk of the National Assembly
Parliament Buildings

P.O. Box 41842-00100
Nairobi

By email: cna@parliament.eo.ke

Dear Sirs,

Call for Public Comments on the Law of Contract (Amendment) Bill, 2025.

We refer to the above matter, pursuant to the call to stakeholders and the general public to submit

comments on the draft Law of Contract (Amendment) Bill, National Assembly Bills No. 49 of 2025 (the

Biil).

DHL Worldwide Express (Kenya) Ltd (the Company), a globally recognised and licensed logistics and

express delivery entity operating across international supply chains, freight forwarding and contract

logistics has a policy to contribute to the development of legislation and to encourage the

strengthening of the rule of law. As a company whose operations in Kenya involve the carriage of
goods, the conclusion of contracts for the supply of logistics services and the use of standard terms

and conditions with consumers and commercial counterparties alike, the Company has a direct and

material interest in the Bill.

ln particular, the Bill's provisions on the exclusion and limitation of liability for negligence, breach of

contract, and defective goods have significant ramifications for the Company's ability to manage risk,

price its services appropriately, and maintain the certainty of its contractual arrangements with

customers across the logistics sector. lt is on this basis that the Company has undertaken an internal

review of the Bill.

Following the review, we respectfully submit that certain provisions of the Bill would benefit from

clarification to ensure that:

1. pursuant to Articles 2 (5) and 2 (6) of the Constitution of Kenya, Kenya's domestic legislation

remains consistent with its international treaty obligations;

2. internationally standardised liability regimes governing carriage by air and other modes of

transport stipulated under the Convention for the Unification of Certain Rules for

lnternational Carriage by Air, 1999 (Montreal Convention) and in other international

conventions and treaties are preserved;

3. commercial certainty and insurability within the logistics and transport sectors are

maintained; and

4. consumer protection objectives are achieved without unintended disruption to
internationally regulated industries.

Summarily, we propose targeted amendments to



1) clarify that statutory prohibitions on exclusion or limitation of liability do not override liability

regimes established under applicable international conventions or written law;

2) introduce objective criteria to guide on the practical application ol the "requirement of
reosonobleness" provision that is proposed to be included in contracts; and

3) provide a clear definition ot "consume/' and "supplief' in a manner that confines the Bill's

application to direct contractual relationships.

We trust that the comments and proposals below will be helpful. Please contact us should you

require any clarification.

Yours sincerely,

Paul Makolosi
Managing Director
DHL Worldwide Express (Kenya) ttd

N

2



No. Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

1 "negligence" means the

breach of an obligation

a rising from an express

or implied term of a

contract to take

reasonable care or

exercise reasonable

skill in the performance

of a contract.

We propose that the definition of
"negligence" in section 2A(1) be amended

to read as follows:

The current definition of "negligence" is broad, which, in the case of a

contractual arrangement that involves multiple parties, creates a risk of
the application ofthe clause to be expanded to apply to indirect parties.

This in turn would unfairly create an unlimited vicarious liability to a

party involved in a contract for acts they cannot directly supervise.

The proposed addition enhances clarity in its application, especially in

multi-party supply chains, whereby independent sub-contractors are

limited to reasonable supervision obligations.

7 Clause 2 -
Section 2A(1) -
Definition of
"Requirement of
Reasonableness"

"requirement of
reasonableness" means

a term that is fair and

reasonable to be

included in a contract

having regard to the

circumsta nces which

were or ought to have

been known when the

contract was made.

We propose that section 2A be amended by

inserting the following new subsections

after the existing definitions:

"(2) ln determining whether a term satisfies

the requirement of reasonableness, a party

to a contract or a court of law in the event

of dispute, shall have regard (without

limitation) to-
(a) the strength of the bargaining positions

of the parties relative to each other;

(b) whether the party relying on the term

agreed to it, or had an opportunity of
entering into a similar contract without
such a term;

(c) whether the party bound knew or ought

The Bill's definition of the requirement of reasonableness contains no

guiding factors, no allocation of the burden of proof, and no recognition

that terms derived from or expressly permitted by international

conventions ratified by Kenya are presumptively reasonable. This

creates three distinct problems.

First, without guiding factors, Kenyan courts will be required to apply an

unarticulated standard to DHL's standard air waybill terms, including the

17 Special Drawing Rights per kilogramme (SDn/kg) cargo liability cap

under Article 22 (3) the Montreal Convention, with no legislative

guidance as to the relevant considerations. This is likely to produce

unpredictable outcomes that diverge from internationally settled
practice.

Second, the absence of a burden of proof provision means that it is

unclear which party must demonstrate reasonableness, creating
procedura I u ncerta inty.

3

DHL COMMENTS ON THE IAW OF CONTRACT (AMENDMENT) BILT, 2025

Clause 2 -
Section 24(1) -
Definition of
"Negligence"

"'negligence' means the breach of any

obligation, arising from the express or
implied terms of a contract, to take

reasonable care or exercise reasonable skill

in the performance of a contract !4lhi!_!be
purview of the oarties to a contract."



No. Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

reasonably to have known of the existence

and extent of the term;

(d) the resources available to the party

relying on the term to meet the liability

should it arise, and how far it was open to
that party to cover itself by insurance; and

(e) best practices and international

standards applied in similar contracts or

commercial arrangements.

(3) A term shall be presumed to satisfy the

requirement of reasonableness if it gives

effect to or is expressly permitted by the

terms of an international convention to

which Kenya is a Party.

(4) lt is for the party claiming that a term

satisfies the requirement of reasonableness

to show that it does, except where

subsection (3) applles."

Third, the absence of a Convention-derived presumption of
reasonableness means that terms mandated by or expressly permitted

under the Montreal Convention are exposed to domestic challenge on

the same footing as purely contractual terms.

The proposed amendments replicate the approach of the United

Kingdom Unfair Contract Terms Act, 1977 (UCIA) Schedule 2 and

section 11(5), which have been applied by UK courts for nearly five

decades without generating undue uncertainty, and are consistent with

the principle established in Sidhu v British Airwavs Plc [19971 AC 430 at

page 2O7 that Convention-com pliant terms should be treated as the

exclusive and uniform international code governing carrier liability.

Crucially, this principle has been applied in Kenya in the case of KLM

Roval Dutch Airlines v Domitilla lcha Simivu [20161 KEHC 8242 (KLR]1 at

12-17 where the court applied the limited liability thresholds provided

for under the Warsaw Convention. The proposed amendments would

therefore be in keeping with Kenya's treaty obligations.

Clause 3 -
Section 3A(1) -
Absolute

Prohibition on

Exclusion of

We propose that section 3A(1) be amended

to read as follows:

"(1) A person shall not, by reference to a

contract term, exclude or restrict liability

for death or personal injury resulting from

The absence of a carve-out for Convention-governed air carriage creates

a conflict with the Montreal Convention's own non-derogation regime.

Article 49 of the Montreal Convention renders null and void any clause

purporting to infringe the Convention's rules, and Article 17 governs

passenger death and bodily injury exclusively. A domestic absolute

prohibition that applies without qualification to Convention-governed

1 Please note that the matter is currently on appeal at the Court of Appeal as at the date of this memorandum

4

3. "(1) A person shall not,

by reference to a

contract term, exclude

or restrict liability for
death resulting from
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No. Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justifi cation

(5) For the purposes of subsection (4)(a), a

term 'gives effect to' an international

convention if it-
(i) limits liability to the amount specified in

or calculated in accordance with the

relevant convention;

(ii) imposes a notice requirement or

limitation period specified in the relevant

convention; or

(iii) excludes or restricts claims that the

relevant convention itself excludes or

restricts."

brought subject to the conditions and such limits of liability as are set

out in this Convention." The Bill, as drafted, purports to subject

Convention-complia nt liability caps to a domestic reasonableness

standard, which is directly inconsistent with Article 49 of the Montreal

Convention and Article 29's channelling provision.

The proposed amendment reinstates treaty supremary, consistent with

Sidhu v British Airwovs Plc lL997l AC 430 at page 207 and Re M (orse

Morris v KLM Rovol Dutch Airlines); Kinq v Bristow Helicopters Ltd l20O2l

UKHL 7 that Convention-governed claims are exclusively channelled

through the Convention's own liability framework.

5 Clause 3 -
Section 3A

Absence of
lnternational

Supply Contract

Exclus ion

The Bill contains no

provision which

exempts international

supply contracts. From

the current provision

under the Draft Bill, all

contracts, including

cross-border business-

to-business contracts

for the internationa I

carriage of goods, are

subject to the Bill's

controls without

We propose the insertion of a new section

3K as follows:

"3K. lnternational supply contracts.

(1) Sections 3A, 38, 3C, 3E and 3F of this Act

do not apply to a contract for the supply of
goods or services if-
(a) the parties to the contract have their
places of business (or, if they have none,

their habitual residences) in the territories

of different states; and

(b) the goods or services are to be delivered

or provided in the territory of a state other Considering comparable jurisdictions whose legislation bears

6

The absence of an international supply contract exclusion is the most

significant omission from the Billfor DHL's purposes. DHL's international

air cargo contracts are concluded between parties with places of
business in different states, involve the cross-border carriage of goods

and are governed by international treaties and conventions such as the

Montreal Convention. These contracts are, by their nature, commercial

arrangements between sophisticated parties who have negotiated or

accepted terms on an informed basis. The Bill's controls, if applied

without qualification to such contracts, would place Kenyan-domiciled

carriers and freight operators at a competitive disadvantage relative to
their counterparts in jurisdictions that exempt international supply

contracts f rom domestic reasonableness controls.



No Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

distinction than that in which either or both parties

have their places of business, or the goods

are in the course of carriage from one state

to another at the time the contract is

concluded.

(2) For the purposes of this section, 'state'

means any country, and includes any

territory or region having a separate legal

system.

(3) A contract is not an international supply

contract within the meaning of this section

by reason only that it provides for goods or

services to be invoiced or paid for in a

foreign currency.

(4) Where a contract that is not an

international supply contract includes an

international element (such as carriage

from or to Kenya), the court shall have

regard to that international element in

determining whether the relevant term
satisfies the requirement of
rea so na ble ness. "

resemblance to the Bill, the United Kingdom's UCTA section 26 has

provided this exemption since 1977, and the Court of Appeal confirmed

in Amiri Fliah t Authoritv v BAE Svstems Dlc l2OO41 1 All ER (Comm) 385

that the exemption applies to international supply contracts within the
meaning of that section. The proposed amendment replicates the UCTA

section 26 model and is consistent with the principle that international
commercial contracts between parties in different states should be

governed by the internationally agreed framework rather than by

domestic reasonableness controls that were designed primarily to
protect consumers and weaker domestic parties.

7
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No. Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

contract term

(a) exclude or restrict

liability for loss or

damage when the

supplier is in breach of
the contracU or

(b) claim to be entitled

(i) to render a

contractual

performance

substantially different

from that which was

reasonably expected of
the supplier; or

(ii) in respect of the

whole or any part of the

contractual obligation,

render no performance

at all.

(2) Despite subsection

(1), a term that satisfies

the requirements of
reasonableness may be

relied upon by the

su pplier. "

profession or commercial activity. For

avoidance of doubt, a consumer does not
include -
(a) A body corporate, partnership, trust or

other juridical person;

(b) A recipient of goods or services, but

who is not party to a contract with the
provider; or

(c) A consignee, recipient, beneficial

owner or third party who has not

directly entered into a contract for
supply.

and a 'supplier' means a person who,

including a body corporate, in the course of
business, enters into a contract directly

with a consumer for the supply of goods

and services.

(4) The burden of proving that a person is

not a consumer rests on the supplier.

(5) This section does not apply to-
(a) a contract for the international carriage

of cargo governed by an international

convention to which Kenya is a Party; or

(b) a contract term expressly required by or
permitted under such a convention.

conventions and standard trading conditions; or create indeterminate
exposure in multi-party logistics chains.

lf an individual consignor is characterised as a "consumer" for the
purposes of section 38, then DHL's standard terms-including its

Convention-derived liability caps-could be challenged as excluding or
restricting liability for breach of contract, with no reasonableness

escape route.

Under the Montreal Convention, Article 4 makes no distinction between

consumer and non-consumer consignors; the liability cap applies

equally. A domestic law that imposes a stricter regime on DHL when

transacting with consumers would create a two-tier liability regime
inconsastent with the Convention's uniformity objective.

Second, DHL's capacity clause (which provides that DHL shall not be

obliged to provide services in the event of supply shortage) and its force

ma,jeure provisions would be directly caught by section 3B(b)'s

prohibition on terms permitting "no performance at all," requiring DHL

to demonstrate that they satisfy the reasonableness test in any

consumer-facing transaction. This is operationally unworkable in the

context of international air cargo, where DHL's ability to perform is

frequently beyond its control.

Third, DHL's standard terms state that regular transit times are non-

binding standard lead times-a term that would be directly caught by

section 3B(b) as a "performance substantially different from that
reasonably expected" disclaimer. The proposed amendments address

all three concerns by defining "consumer," carving out Convention-
governed international cargo carriage, and preserving force majeure

9



No. Clause of the Bill Current provision of
the Eill

Proposed Amendment Rationale and Justifi cation

(6) For the purposes of this section, a term
permitting non-performance or

substantially different performance shall

not be treated as unreasonable by reason

only that it replicates or is consistent with

an exclusion or limitation of liability under

an applicable international convention."

and capacity clauses that replicate Convention defences

8 Clause 3 -
Section 3C

Prohibition

Against

Exclusion of
Liability for
Defective Goods

in Consumer Use

"3C. (1) ln the case of
goods supplied for
consumer use, liability

for loss or damage shall

not be excluded or

restricted by reference

to a contract term

contained in or

operating by reference

to a guarantee of the

goods where the loss or

damage:

(a) arises from the

goods proving

defective while in

consumer use; and

(b) results from the

negligence of a

person concerned

in the manufacture

We propose that section 3C be amended by

inserting the following new subsectaon:

"(4) This section does not apply to-
(a) a person acting in the capacity of an air

carrier, freight forwarder, or logistics

service provider in the performance of a

contract of carriage governed by an

international convention to which Kenya is

a Party; or

(b) any damage or loss for which the carrier

is not liable under such a convention by

reason of a statutory defence, including but

not limited to loss arising from the inherent

defect or vice of cargo, defective packing,

act of war, or act of public authority."

Section 3C is primarily targeted at product manufacturers and

distributors whose guarantees accompany consumer goods. However,

its application to DHL is not negligible. Where DHL carries consumer

goods and those goods are damaged due to DHL'S negligence in the

distribution process, a claimant could argue that DHL is a "person

concerned in the distribution of goods" and that DHL's air waybill terms

cannot be relied upon to limit DHL's liability for defects occurring during

transit in consumer-goods shipments.

Additionally, DHL's air waybills contain assurances as to the
performance of the carriage service. lf a Kenyan court characterises

these assurances as a "guarantee" under section 3C (2), then section 3C

(1)'s prohibition on excluding liability for damage resulting from

negligence in the "distribution" of goods could apply to DHL's cargo

liability limitation clauses in consumer shipments.

Furthermore, section 3C does not replicate the Montreal Convention's

statutory defences available to DHL under Article 18(2), including the
defences of inherent defect or vice of cargo, defective packing by a

person other than the carrier, act of war, and act of public authority.
The proposed amendment expressly exempts air carriers, freight

10



or distribution of
the goods.

(2) For purposes of this

section:

(a) goods are regarded

as in consumer use

when a person is using

them or has them in

possession for use

other than exclusively

for the purpose of a

business; and

(b) anything in writing is

a guarantee if it
contains or purports to
contain a promise or

assurance that defects

will be made good by

complete or pa rtia I

replacement or by

repair, monetary

compensation or

otherwise."

forwarders, and logistics service providers acting under Convention-
governed contracts, and preserves the Convention's statutory defences,

thereby ensuring that the Bill does not inadvertently override Kenya's

treaty obligations.

9 Clause 3

Section 3E

Prohibition

Section 3E prohibits the

exclusion or limitation

of liability for loss or

We propose that section 3E be amended by

inserting the following new subsection:

Section 3E has limited direct application to DHL's air carriage operations.
However, DHL's contracts of carriage frequently include terms that
could be characterised as implied undertakings as to the fitness of DHL's

11
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No Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

Against

Exclusion of
Liability in Sale of
Goods and Hire-

P u rchase

Agreements

damage arising from

breach of cond itions or

wa rra nties under

section 14 of the Sale of
Goods Act (Cap. 31) or

section 8(1) of the Hire-

Purchase Act (Cap.

507). As against a

consumer, liability for
breach of cond itions or

wa rra nties under

sections 15, 16 or 17 of
the Sale of Goods Act or

section 8(2) of the Hire-

Purchase Act cannot be

excluded or restricted.

As against a non-

consumer, such liability

may be excluded or

restricted if the term

satisfies the

requirement of
reasona bleness.

"(6) This section does not apply to a

contract for the carriage of goods by air that

is governed by the Carriage by Air Act (Cap.

394A) or any internationalconvention given

effect by that Act; and the liability regime

under any such convention takes

precedence over any implied term that

would otherwise arise under the Sale of
Goods Act (Cap. 31) or the Hire-Purchase

Act (Cap. 507) to the extent of any

inconsistency."

service for the purpose of delivering goods.

lf a Kenyan court implies into an air carriage contract a term as to fitness

for purpose under section 16 of the Sale of Goods Act (Cap. 31) by

analogy, and DHL's terms purport to exclude this implied term, section

3E(2)(a) (as against a consumer) would prevent such exclusion. This

would create a parallel liability regime inconsistent with the Montreal

Convention's comprehensive and exclusive code for carrier liability

under Article 29. The proposed amendment ensures that the

Convention's liability regime takes precedence over any implied terms

that would otherwise arise u nder the Sale of Goods Act, consistent with

the ptinciple in Sidhu v British Airwovs Plc 179971 AC 43O as noted above.

10 Clause 3

Section 3F

Prohibition

Against

Where the property in

goods passes under or

in pursuance of a

contract not governed

We propose that section 3F be amended by

inserting the following new subsections

immediately after subsection (4):

"(5) This section does not apply to a

Section 3F is particularly relevant to DHL's multimodal and intermodal

logistics contracts, where DHL acts not as a pure air carrier but as a

combined-mode logistics provider under which some element of
property interest passes, for example, a bailee's possessory interest in

t2



No Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justification

Exclusion of
Liability in Other

Agreements

Under Which

Property in

Goods Passes

by the law of sale of
goods or h ire-purchase,

the Bill's controls apply

as regards the effect to
be given to contract

terms excluding or

restricting liability for
breach of obligation

a rising by implication of
law from the nature of
the contract. As against

a consumer, liability in
respect of the

description, sample,

quality or fitness of
goods shall not be

excluded or restricted.

As against a non-

consumer, such liability

may be excluded or

restricted if the term

satisfies the

requirement of
reasonableness. A

person shall not

exclude or limat their
liability by reference to

contract, or part of a contract, for the

carriage of goods by air or multimodal

carriage including an air leg, to the extent

that the contract or relevant part of the

contract is governed by the Carriage by Air

Act (Cap. 394A) or any international

convention given effect by that Act.

(6) Where a multimodal contract includes

carriage by air governed by subsection (5)

and carriage by other modes not so

governed, this section applies only to the
latter, and the liability regime for the

carriage by air leg shall remain exclusively
governed by the relevant convention."

cargo. Where DHL issues a house air waybill as consolidator, the legal

relationship involves an element of proprietary responsibility for the

cargo. The MontrealConvention provides that the period of carriage by

air does not extend to any carriage by land, by sea or by inland waterway
performed outside an airport; however, if such carriage takes place in

the performance of a contract for carriage by air, for the purpose of
loading, delivery or transshipment, any damage is presumed to have

been the result of an event which took place during the carriage by air.

For truck-air multimodal movements, section 3F could be invoked in

relation to the ground transportation legs, applying the Bill's

reasonableness test to DHL's terms governing those legs, which may

already be governed by the Convention on th Contract for the
lnternational Carri e of Goods bv Road (the "CMR Convention") fora

cross-border road transport. The proposed amendment ensures that

the air leg of any multimodal contract remains exclusively governed by

the relevant Convention, while permitting the Bill's controls to apply to
ground legs not covered by the Convention, thereby achieving a

coherent and legally consistent allocation of liability across multimodal

operatio ns.

13



No. clause of the Bill Current provision of
the Eill

Proposed Amendment Rationale and Justification

a contract term unless

the term satisfies the

requirement of
reasonableness where

the liability is in respect

of the right to transfer

ownership of the goods

or give possession, or

the assurance of quiet

possession.

11 Clause 3 - All

Sectio ns

Absence of

Express Savings

Clause for
lnternational

Conventions

The Bill contains no

express savings clause

preserving the

application of the

Montreal Convention,

or the Carriage by Air

Act (Cap. 394A).

Sections 3A, 38, 3C, 3E

and 3F apply without
qua lification to all

contracts, including

contracts for the

international carriage

of goods by air

governed by those

Conventions.

We propose the insertion of a new section

3J as follows:

"3J. Savings for international conventions

and applicable law.

(1) Nothing in sections 34, 38, 3C, 3E or 3F

of this Act applies to-
(a) a contract for the international carriage

of goods, passengers or baggage by air that

is governed by the provisions of the

Carriage by Air Act (Cap.394A) or by any

international convention to which Kenya is

a Party, including but not limited to the

Convention for the Unification of Certain

Rules for lnternational Carriage by Air,

The proposed amendments are to ensure compliance with Article 2 (5)

and Article 2 (6) of the Constitution

t4



signed at Montreal on 28 May 1999 (the

Montreal Convention); and

(b) a contract term or notice that gives

effect to, or is expressly permitted by, the

terms of any such convention, including any

term that-

(i) limits the liability of a carrier to the
amount prescribed by or calculated in

accorda nce with such convention;

(ii) imposes a notice period or limitation of
actions period prescribed by such

convention; or

(iii) excludes or restricts claims that such

convention itself excludes or restricts.

(2) For the purposes of subsection (1),

where a contract includes both a leg

governed by an applicable convention and

legs not so governed (a 'multimodal

contract'), the exemption in subsection (1)

applies to the convention-governed leg and

sections 3A, 38, 3C, 3E and 3F apply to any

other leg as appropriate.

(3) A term that gives effect to or is expressly

permitted by an applicable international

convention shall be presumed to satisfy the

15
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No Clause of the Bill Current provision of
the Bill

Proposed Amendment Rationale and Justifi €ation

requirement of reasonableness for the

purposes of thas Act.

(4) Nothing in this Act shall be construed so

as to require a carrier to assume a greater

level of liability than that imposed by an

applicable international convention.

(5) Nothing in this section affects the

operation of any other written law that
provides consumers or shippers with

remedies additionalto and not inconsistent

with those available under an applicable

convention, provided that such additional

remedies do not have the effect of

increasing the carrier's liability beyond the

limits prescribed by the convention.

(6) ln this section, 'carrier' has the meaning

given to it in the Carriage by Air Act (Cap.

394A) and the relevant international

convention."

16
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To:
Clerk of the National Assembly
P.O. Box 41842-00100
Nairobi
Email: cna @parliament.go. ke

MEMORANDUM ON THE LAW OF CONTRACT (AMEi{DMENT} BttL, 2025

The Archhccr Alllance (TM)
The Architects Alliance (TAA) is a professional body representing architects committed to advancing
excellence in design, construction, and contract administration.
Architects are prlmary users, admlnlstrators, and lnterpreters of contracts, particularly in:

. Construction contracts (FlDlC, JBC, NEC)

. Consultancyagreements

. Design-build and EPC arrangements
As such, any reform to the law of contract directly affects:

. Rlsk allocatlon

. Professlonalliablllty

. Prolect dellvery frameworks

. Olspute resolutlon outcomes
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1. lntroductlon
The Architects Alliance welcomes the opportunity to comment on the Law of Contract (Amendment)
Bill, 2025 {"the Bill") .
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The Archltccts Alllance (TAA)

MEMORANDUM TO PARLIAMENT ON THE IAW OF CONTRACT (AMENDMENT} BITL 2025
Our Ref: rA [TIC/LC/2O26/O2
Your Ref: TBA

Date: 19th March 2025
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The Bill lntroduces significant reforms including:

. Definition of negtlScnce and rcaronablcness (new Section 2A)

. Restrictions on cxcluslon of llablllty clauses (Sections 3A-3F)

. Enhanced consumer protectlon mechanlsms

These reforms largely mirror principles from:

o The UX Unfalr Contract Terms Act IUCTA)

. Common law doctrines on reasonableness and fairness

TAA rupporB the lntent of the Bill, particularly in promoting faimess and preventing abuse of

contractual Power.
However, a detailed review reveals three crltkal concern3:

1. Over-etension o, consumer protectlon princlples into commerclal contracts

2. tnsufllclent dlstinctlon bctween consumer and professlonaucommercial transactlons

3. Potentlal dlsruptlon to rlsk allocatlon frameworks in constructlon contractg

2. Core Observtlons from tlrc Blll

From the text (notablY Pages 3-6):
.Section2Aintroduces"reasonableness'asacontractualstandard
. Section 3A prohibits exclusion of liability for death from negliEence

. sectlons 3B-3F significantly limit exclusion clauses across transactions

Archltectural rnd Constructlon Context

ln construction:
. Risk allocation is dellbcrateh structured
. Liability caps, exclusions, and indemnities are essentlal toolg

. Contracts are negotiated between rophlstlcated partles

The Bill, if unrefined, risks:

. Undermining standard forms of contract (JBC, FIOIC)

. lncreasing professlonal liablllty expoeure

. Creating uncertainty ln dispute retolution

l9 [{Ai 2876
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Clause lssue ldentified Recommendatlon

Limit application of
rcasonableness test to
consumer or unequal

bargaining contexts; preserve

tractua I freedom in
mmercial transactions

Align with insurance-based risk

frameworks; clarify interaction
with professional indemnity
insurance.

Recognize commerclal
contracts betlvecn
professionals as distinct from
conSumer contracts.

use 3A(U
(Prohibition of
exclusion of
liability for
death from
negligence)

Clause 3A(2)
(Restriction of
liability for
negligence
subject to
reasonableness)

lntroduction of
"reasonableness' as a

universal test without
istinction between

sumer and

mmercial contracts

Appropriate but silent on
professlonal lndemnity
fremeworks in

construction and

consultancy.

May invalidate standard
llmltatlon clauses in

construction contracts
(caps on liability, net
contribution clauses).

nd Section 2A by inserting:

"Provided that the requirement of
reasonableness shall be applied with due

regard to the nature of the transaction,
including whether the p.rties are acting in
he course of business and possess equal

bargaining power."

n'ert proviso

"Provided that this section shall be

interpreted in a manner consistent with
statutory and professional indemnity
insurance frameworks applicable to
regulated professions."

lnsert new subsection

"(4) This section shall not invalidate
limitation or exclusion clauses contained in

ntracts entered into between parties

acting in the course of business, where
such clauses are standard practice in

relevant industry and are freely
negotiated.'

EC I s 4(
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o
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Proposed Leglslatlve Wordlng
(lnsert/Amendment)

I Aii igz6

Clause 2 - Ncw
Scctlon 2A
(Definition of
negligence &
reasonableness)
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Clause

Clause 3A(3)
(Acceptance of
risk not imPlied)

protection)

Clause 3E (Sale of
goods and hire
purchase)

Clause 3F

(Other

agreements)

lssue ldentlfled

U ndermines established

doctrines of rlrk
llocation and

assumptlon of rlsl in

construction contracts

Properly consumer-
ocused but maY

inadvertently extend to
constructlon matarials

and supply chalns.

Overlaps with Sale of
oods Act and maY create

dupllcatlon and confl ict

Preserve express contractual

allocation of risk.

groad restriction on

exclusion clauses maY

affect consuhancY

aSreements, professlonal

servlces contrac6, and

construction contracts.

Clarify distinction between

consumer goods and

mmerclal construction
materials

Ensure harmonisation with

existing statutes.

Protect freedom of contract ln
professional services.

d by odding

"Nothing in this subsection shall prevent

parties from expressly allocating risk

rouSh cl€ar and unambiguous

tractual terms,"

lnsert clorlf,cotion:

This section shall apply primarily to

consumer transactions and shall not
prejudice contractual arran8ements in

commercial construction supply chains

where parties act in the course of

business."

lnsen proviso

'This section shall be applied in a manner

consistent with the Sale of Goods Act and

the Hire Purchase Act, and shall not create

onflicting obligations."

lnsert new subsection

'(5) This section shall not operate to
invalidate limitation or exclusion cla

contracts for professional services,

Recommendatlon
Proposed Leglslative Wordlng

lnsert/Amendment)

crs 4

o
(l1
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o
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including arch itectural and engineerin
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AA Recommendatlon

Proposed teglslatlve Wording
(lnsert/Amendment)

4. Strateglc Opportunitl6 for Architects
lf refined, the Bill can strengthen the profession:
1. St.ndardls.tlon of Falr Contraalng

. Promote balanced risk allocation

. lmprove trust in construction contracts
2. Strengthenlng Professlontl Standards

. Reinforce duty of care

. Elevate quality assurance
3. lmprovcd Dlspute Rerolutlon

. Clearer interpretation of reasonableness

. Reduced abusive contract clauses
4. Opportunlty lor TAA Laaderchlp

. Development of modcl contract clauses compllant wlth the Act

. lssuance of lndustry 3uldelines on rcasonableness

5. Key Governance Recommendation
lntroduce Scctor SensitMty ln Contract Law
Unlike consumer transactions, construction contracts involve

. Sophisticatedparties

. Negotiated risk allocation

. ln s u ra nce-backed liabilities
The law must therefore adopt a dual approach:

't
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,
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ooI

services, where such clauses are
reasonable, industry-standard, and
supported by professional indemnity
rameworks."

Clause lssue ldentified

I r t{Ai 2826
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C.tctory
Consumer contracts

Commercial/professional contracts

Approach

Strong protection

Freedom of contract with safeguards

6. lnsthutlonal Recommendrtlon
While the Bill does not create a board, TAA recommends:

Establlshmcnt of a Technlcel Advlsory Mcchanlsm on contractual Falrners

lncluding:
o Built environment professionals (TAA nominee)

. Legal practitioners

. Commercialsectorrepresentatives
This ensures:

. Sector-informed application of "reasonableness"

. Avoidance of unintended consequences

7, Summary of fAA Rccommendations

1. lntroduce distinctlon between consumer and commerclal contracts

2. Protect standard rlsk rllocation mechanlsms ln construction contrlcts

3. Recognise professlonal lndemnlty frameworls

4. Preserve freedom of contract ln professlonal servlces

5. Ensure harmonlsatlon with existlng laws (sale ol Goods Act, Hlre Purchase Actf

6. lntroduce sector'scnsltlve apPlicatlon of reasonablcness

8. Concluslon
The Law of Contract (Amendment) Bill, 2025 is a progresslve reform aimed at enhancing fairness and F

.t
o

t

accountability in contractual relationships.

However, without refinement, it risks:

. Oisruptingestablishedcommercialpractices

. lncreasing uncertainty in construction and professional contracts
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. Underminint carefully structured risk allocation frameworks

The Architects Alliance therefore urges Parliament to adopt the proposed amendments to ensure that

the law achieves a balancad outcome:
. Protecting vulnerable Parties
. Preserving commercial certainty
. Supportingprofessionalpractice

With these refinements, Kenya can establish a modern, falr, and Slobally allgned contract law regime

Signed,

Arch. Sylvia Kasanga

For and on behalf of the Architects Alliance

Contad: president@thearchitectsa lliance.org
Phone number : 0115 925327
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I. INTRODUCNON

The Law Society of Kenya is a profelsional ttatutory body establilhed under the Law

Society of Kenya Act, No, 2l of 2ol4 with a mandatory membership of all Advocates

in Kenya.

The organ, of the Society are the 6eneral Membership, the council. the Branches and

the Secretariat. The council is the governing body of the Law Society of Kenya. lt

comprises a Prerident. a vice- Pretident and eleven other members, all of whom murt

be members of the Law Society of Kenya. council members are elected every two yeart

by the members of the Society by means of a tecret ballot conducted in accordance

with the Law SocietY of KenYa Act.

Currently. the Council is compriled of The President, The Vice-pre;ident and ll Council

member namelY:

o President. Charlel Kanjama, SC

o Vice President. Teresia WavinYa

r General Membership Repretentatives. Tom K'opere, Vivienne Eyale. Wanjohi

Wambugu

o Nairobi Reprerentativer, Effie sheila Achieng. Muthoni Gachara. wycklife oyoo

. up-country Reprerentativec. Hiram Kirimi. Faith Jappann. Hezekiah Aseso.

Sharon Oyoko

e Coast Representative. Titul Mukanzi

. Secretary/CEO. Florence W. Muturi

one of the Law Society of Kenya rtatutory obiectt at provided in ,ection 4(a) of the

Act ir to astitt the Government and the courtr in all matters affecting legislation and the

administration of justice and practice of law in Kenya. Pursuant to thit ttatutory

mandate. the Law Society of Kenya makes a pretentation on the Law Of Contrtct

(Amendment) blll, 2025.



However, the propored framework murt be implemented in a manner that balances

the objective of protectinS partiet from unfair contractual terms with the need to

preierve certainty and commercial flexibility in contractual relations. ln particular. the

current formulation preeents potential gapl. including the narrow definition of

negligence and the allocation of the burden of proof, which may limit the effectiveness

of the protections enviraged. Clear drafting, appropriate safeguardl, and well-defined

,tandardJ will therefore be necessary to enrure that the framework effectively addresses

unfair and unconscionable termt without creatinS ambiguity or unintended

conrequences in itr application.

The Law Society therefore rupportt the Bill in principle. tubiect to the proposed

amendmentJ and recommendationi ret out below:

I. GENERAL COMMENT'

The Law society of Kenya supports the proposed amendments to the Law of Contract

Act. as they introduce a more protective and equitable framework for parties to a

contract. The Bill reekr to address the continued application of English common law

principles which have. in practice, permitted the use of unfair and unconscionable terms

in contractual arrangementt. By limiting the enforceability of such terml. the Bill

advancer fairners in contractual relations and strengthens :afeguards against

exploitation, particularly for partiet in weaker bargaining poritionr. The proposed

framework is therefore a poJitive step towardt enhancing fairnesl. equity, and

accountability in contractual relationi, which are central to a modern commercial legal

ryitem. lt further aligns with conttitutional values. including human dignity. equality,

social jultice, and the right to fair adminirtrative action. by safeguardinS Partiet againtt

the imposition and enforcement of unfair or unconscionable terms.



SPEEIEIOMMENTS

NO PROVISION ISSUE PR,OPOSAL JUSTIFICATION

I Clause 2A (l) -
provides for
the meaning of
Negligence

This clause defines

negligence as the breach

of an obligation arising

from an expretr or

implied term of a

contract to take

reasonable care or

exercise reatonable skill

in the performance of a

contract. This proposed

definition createt a

loophole that allowl
partier to evade

,tatutory restrictions on

exclusion clauses by

framing liability as

arising in tort rather

than contract.

Amend this claule to
read:

'ln thit Act. unless the

context othetwite
requiret-

"negligence" meant

the breach of:

(a) any obligation
ariring from an

exprett or implied
term of a contract to
take reatonable care

or exercise reatonable

tkill: or

(b) any duty of care

ariting under the

common law. "

This Bill addresses the

liability exclusion clauser

in contractr. lt highlightr

that negligence can arite

from contractual

performance (contractual

negligence).

The potential for a

loophole exirtr. allowin8
partie, to evade statutory

restrictions on exclulion
claules by arguing their

claiml are tort-bared and

not (ontract-bared.

2

negligence

The clause only
prohibits againlt

exclusion of liability for
death ariring out of
negligence. While thil
provision is sound, it
has omitted reference

to seriour bodily harm.

This would allow a

party to exclude

liability fo;evere
injury. including

p€rmanent disability. so

long as the victim does

not die.

Amend this clauJe to
read:

" A penon shall nol
by reference to a

contract term, exclude

or rettrict liability for
death or rcrious

bodily harm resulting

from negligence. "

The resulting effect will be

inconrirtent with the

underlying rationale of the

provision. which is to
protect individuals from

the contequencet of
negligent conduct that

causes phyrical harm.

Claure 3A (l) -
providel f or
the prohibition

against

exclusion of
liability for
death arising

out of



3 Clause 3C(l)(b)

- provides for
prohibltion
against

exclusion of
liability arising

sale of
defective goods

The wording in this

clause can be construed

to unintentionally place

the burden of proof of
defeclive goods on the

conrumer who lackr

technical expertile and

adequate information
to prove negligence in

the manufacturing.

design and distribution
of a defective good. Ar

drafted, the provision

may undermine

conrumer protection by

allowing liability to be

avoided where harm

results from a defective
product but negligence

cannot be readily

demonrtrated.

Amend claule 3C

(l)(b) to read:

"(b) results from a

defect in the goodt,
whether or not
attributable to the

negligence of a peruon

concerned in the
manufacture or
dittribution of the
goodt."

Requiring consumert to
prove negliSence

underminel protection. a,

it depends on their ability
to identify faults. which

manufacturers typically

control. This hinders

conrumer!' ability to

ertablirh fau lt even when
defects cause harm.

4 Clause 3F (l) -
provides for
prohibition
aga inst

exclusion of
liability in

other
atreementt

The clause unduly
reJtrictr the scope of
conrumer protection by

tying conJumer rtatut
to the transfer of
ownersh ip.

Consequently.

contumert who acquire
porression or use of

Soodr without
obtaining ownership
may be excluded from
statutory protectionJ

and remediel where

goods fail to meel
prescribed rtandardJ

relating to description.

sample, quality. or
fitness for purpore.

Amend clause 3F (l) to
read:

'Where ptesslol of,
ute oc or prcprty ln
goodt passet under or
in puruance of a

contract not governed
by the law of sale of
goodr or hire
purcharc, rubsections
(2). (3) and (4) appty
at regardr the effect to
be given to contract
termt excluding or
rertricting liability for
breach of obligation
ariting by implication
of law from the nature

of the contract. "

Thil enrure, contumer
protection extends to all

perrons who ule or poisess

goodl in the courle of a

conrumer transaction

regardless of whether

ownership is transferred.

This promoter the

underlying objective of
the proposed amendment

Bill.



CONCLUSION

The Law Society of Kenya rupportr the Bill in principle for amending the Law of

Contract act to prevent partier from unfair and unconscionable terml. However, the

Bill should be amended to include tranraction, that do not involve transfer of

ownerrhip. allowing exclusion clauses to stand without the conlumers having to prove

negligence and including prohibition for liability due to bodily harm. The Society

therefore proporer that the Bill be passed rubiect to the proposed amendments.

we humbly submit that our commentr be considered before enacting the Bill.

Yours faithfully.

IGNJAMASC.



Telephone: 2*2G262A33
Direct Line: ?5+2G2779ffi
Website: www.cakgo.ke

Competition Authority of Kenya
CBK Pension Towers, 15h Floor
EmaiL infoOcak go.ke
P. O. Box 3626$OO200

flaile Selassie Avenue

THE COMPETITION AUTHORITY OF KENYA'S SUBMISSIONS ON THE LAW OF CONTRACT (AMENDMENT) BILL

(NATIONAL ASSEMBLY BILL NO. 49 OF 2O2SI

A. INTRODUCTION
1. The Competition Authority of Kenya ("&re Authority") is established under the Competition Act Cap 5O4 of the Laws of Kenya

("the Competition Act"). The Authority's mandate is to promote and saleguard competition in the national economy through
regulation of market conduct and structure to protect consumers from unfair and mislcading market conduct. Pursuant to section
9 (m) of the Act. the Authority is mandated to liaise with regulatory bodies, policy makers and other public bodies at both national
and county govemrnent levels on matters relating to competition and consumer welfare.

2. Under Part VI of the Competition Act, the Authority is empowered to protect consumers from false and misleading representations
(section 55) as well as unconscionable conduct (section 56). In addition to this, the Competition (Amendment) Bill,2026 seeks to
enhance these provisions further by providing for protection of consumers (rom false representations that goods and services are

in such a manner than the manner sPecified, false or misleading representations conceming any rehvant information in connection
with the supply or promotion of goods or services and lastly makint it an offence to withhold inbrmation on the quality and use

of a product.

3. The Contract (Amendment) BilL 2025 seeks to protect consumers from unfair and uncrnscionable contract terms that are covered
under the Competition Act and ongoing ameadments to the Competition Act. There would trerefore, be need for statutory
cpherence. There arc provisions of the proposed Bill that restate in crntractual language what the Competition Act prohibits as

conduct thus need for certain deletions to avoid repetition and/or contradiction.

.,c.

,l 0



4. Additionally, the Competition (Amendment) Bill, 2025 introduces prohibitions against abuse of superior bargaining position. This

prohibis cpnduct amounting to abuse of superior bargaining position induding i-Posi.8 trading conditions that ane more

unfavourable than would be expected in light of normal business practices. It covers the mischief southt to be addressed by the

proposd amendments.

B. SUBMISSIONS ON THE BILL

NO. SPECIIFIC

CLAUSE

PROPOSED

AMENDMENT

JUSTIFTCATION

I Oauge 38

(entire clause)

Clause 38 (2)(a) provides Orat liability cannot be excluded or restricd when dealing

with a consurner and the supplier is in breach of contrrt and Clause 3B(2)(b)(i) &(ii) on

rcndering contrrtual performance that is substantially dif{ercnt from what was

reasonable expecEd and rendering no performance.

The mischief sought to be addEssed by the above conduct is criminalized under section

55(aXi) &(ii) of the Competition Act on false representation regarding the standard,

qudity, valug grade of a good or service.

Sudr conduct is aleo prohibited under Section 56 of the Act on unconscionable conduct.

Lastly, sections 63 and 6{ of the Competition Act Provide for liability with resPect to

unsuitable goods and defective goods, respectively.

Clauge

(entire

section)

3C Clause 3C seeks to ensure that liability for defective goods is not excluded by cpntract

terms or guarantee:

The above is catered br under section 55@)(v) of the Competition Act that prohibits a

supplier of both goods and services from making false or misleading representations

J

)

2.



4
conc€ming the existence, exdusion or effect of any cudition, warranty, tuaranEe, right
orremdy.

such conduct can also be netted under section 55 of the Act on unconscionable conduct

Further to the above, section 64 of the Competition Act provides for liability for defective

Soods statint that a manufacture will be liable for loss suffered due to defective goods
and that the manufacturer shall also be liable to compensate the cpnsumer for loss or
injury which can be rccovercd through court action. section 65 further provides for
instances where there is an unidmtified manufacturer, the supplier shall be liable if they
do not dirlose who the manufacturer is.

3. Clause 3E(2) Refercnce is made to the above justification on deletion of clause 3c above that the
Competition Act, under section 55(b)(v), prohibits a supplier from making false or
misleading representations, among others, conceming conditions and section 56 of the
Act on unconscionable conduct. section 64 of the Act on the other hand provides for
liability on the same.

4 Clause 3F(2) clause 3F(2) is on prohibition against exclusion of liability in atrcements not governed
by the law of sale of goods or hire purdrase in respect of goods by referencing to terms
on corresponding with the description or sample or quality or fitness for a particular

Pu rPo8e.

while reference is made to the above justification on clause 38 & 3c above additionally,
this is also criminalized under section 55(a) of the Competition Act that makes it an

offunce for a supplier to falsely represent that goods are of a particrrlar standard, quatity,
value grade, compositior; style or model or have a particular history or particular
previous use.

1



Section 63 also places liability for goods that do not fit a particular purpoce fot which the

consumer purchased then! whether the partianlar PurPose was expressly or by

implication made known, on the supplier and makes the supplier liable to compensate

the consumer for loss or damage occasioned by this unfihes.

C. CONCLUSION

5. The Contract Act is a private law instrummt regulating commercial contractual terms between Parties while the Competition

Act provisions on cpnsumer welfare are public interest provisions that allow for resolution of not iust individual complaints

received but s€ctor regulation when the case requires it, and thus the need to consider having the distinction maintained by

residing the consumer welfare protection provisions in the Competition Act'

David IC Kemei

DIRECTOR.GENERAL

8s fune 2026
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KLRC/8/54 (3t) 8'h June 2025

Clerk of the National Assembly
Parliament Buildings
P.O. Box 41842-00100
Nairobl. Kenya
cna @ parlia ment.go. ke

RE: COMMENTS ON THE PROPOSED tAW OF CONTRACT (AMENDMENT) B|LL
2025 BY HON. ADEN DAUD MOHAMED

lntroductlon

The Kenya Law Reform Commission (KLRC) ir a state agenof established under the Kenya
Law Reform commission Act, cap. 3 Laws of Kenya. lt is mandated to keep under revlew
all the laws of Kenya to ensure their syrtematlc development. conformity with the
conrtitution and the social, economic and polltlcal needs of the people of Kenya.

KLRC acknowledges receipt of the Law of contract (Amendment) Blll, 2025, forwarded
by the Departmental Committee on Justice and Legal Affairs through a letter dated 2d
June 2026. for public participation review in line with Parliament's legislative procerres.

KLRC has reviewed the Bill in accordance with rectlon 6 (l) of the Kenya Law Reform
Commission Act. Thil section requires KLRC to revietar all laws and recommend reform to
enrure that the law conforms with the constitution and complies with lknya's
international treaty obligations. KLRC is also required, under the same provision, to eprure
that the law is consistent. harmonized, just. simple, accessible, modern and cost-effective
in application.

The Commission's comments are presented in two partr:

l. Clause-by-clause legal analyris of the Bill: and
2. An audit of the Bill as against with rectlon 6 (l) of Cap. 3.

I

I
a.

I
I

1



Part l: Clause-By-Clause Legal Analyris

This section provides a legal and technical analysis of the Bill on a clause-by-clause basls

to identify drafting issues, legal gaps. inconsistencies, amblguities, implementation
concerns and areas requiring clarification. amendment. harmonization. or reform.

Part ll: Audlt of the Blll agalnst section 6 0) of the Kenya Law Reform commtsslon Act,
Cap. 3

(a) Conformlty wlth the tetter and Splrit of the Conrtltutlon

The Commission assessed whether the Blll conforms wlth the Constltution. ln this regard.
the Bill limlts the use of excluslon clauses in contractr. protecting parties, espeilally

2

Clause KLRC Proposal ustlfl cationy' Rationale KLRC Proposed Solution

lause 2A The requirement
reasonableness is

clearly defined. The te

o set of guidelines would
n nsure consisteney and

"fal/' and "reasonablen i

provide clear guldance on
how to apply the

the definition provi sonableness test.
limlted guidance on
he test should be applied,
hich may result i

uncertainty
inconslstent
making.

a

decision

Consider amending clause
2A to lnclude a

non-exhaustive list of
factorr to be considered
when asrersing the
requirement of
reasonableness. drawing
on the approach in the
UK Unfair Contract Terms
Act. A set of guidelines
could include. among
other relevant factors: the
bargaining power of the
parties; whether the
parties knew or ought
reasonably to have
known of the term: and
whether compliance wlth
any condition wat
practicable.

Clause 3B ere is a draftlng error, equential numbering.
two subsections numbe
(2). The second one shoul
be (3).

The second one should be
(3).

ere is a drafting uential numberlng.
e bill jumps from section

3C to sectlon 3E, leavin
out 3D.

This should be corrected
by renumbering 3E to 3D.

Clause 3E



consumerr, from unfair terms. This gives effect to Article 46, which Suaranteet conrumers

the riSht to quality goods. information, safety and compensation for loss or injury. While
the Bill restricts the common law principle of freedom of contract, Article 24 Permits
limitation of rights if reasonable and justlfiable. The Bill's limitations, prohibiting
exclusion of liability for death caused by negligence and requiring a reasonableneJt te5t

for other exclusions. rerve the legitimate purpose of protecting vulnerable parties and are

ProPortlonate to that PurPose.

(b) Systematic Dwelopment of the Law

The Commission assessed whether the Bill develops the law in a coherent and structured
manner. ln this regard. the Bill introduces a statutory framework for controlling exclution
of liability clauses, an area governed by common law.

(c) Conslstent

The Commission assessed whether the Bill is consistent with existing laws, policies and
regulatory frama,vork.

ln this regard, the Commission reviqared the Bill and observed that it interacts with the
Sale of 6oods Act (Cap. 3l). the Hire-Purchase Act (Cap. 507) and the Consumer
Protectlon Act (Cap. 501). The Bill introducer additional controls on exclusion clauser,
which operate alongslde the exlrting frameworks.

(d) Harmonized

The Commlsslon assessed whether the Bill is harmonized with related legal, institutional
and administrative frameworks.

ln this regard, the Bill does not create new lnstitutions or duplicate existing mandates. lt
operates within the existing legal framework for contracts.

(e) Just

The Commisrion assessed whether the Bill promoter fairness. proportionality,
accountability, due process and protection of rights and legitimate expectations.

ln thll regard, the Commission observed that the Bill prohlbits exclusion of liability for
death caused by negligence and requires other exclusion, to meet a reasonableners tert.
while the common law principle of freedom of contract allows parties to agree on
terms. thete provlsions limit that freedom to protect vulnerable parties from unfair
claures.

(f) Simple

The Commission assessed whether the Bill ir clear. understandable and easy to interpret
and implement.

3



ln this regard. the Commlssion revieured claule 2A, which defines the term "requirement
of reasonableness'r as a term that is 'fair and reasonablen, wlthout providing any further
guidance. The Commlssion has recommended adding a non-exhaustive list of factors to
guide the aireriment of reasonablenes;. which would make the test eatler to aPply.

(g) Accesslble

The Commission assersed whether the Bill is accessible to the public and relevant
stakeholders in its appllcation and implementatlon. ln this regard. the Blll does not create

barriers to accesr for any particular group.

(h) Modem

The Commission assessed whether the Bill reflects contemporary legal. technological,
economic and governance realitles. ln this regard. the Commission observed that the Bill
introduces rtatutory controlr on exclusion of liablllty clauses, departing from the
common law approach that governs this area.

(i) Cost-Effectiveness ln Appllcatlon

The Commlsslon asressed whether the Bill ls practical. surtalnable and cost-effectlve in
implementation and admlnlstration.

ln thls regard, the Commisrion observed that the Bill does not establish any new
institutions. offices or admlnistrative rtructurer. lmplementation of the Bill requlres no
additional public expenditure.

fl) lnternational and Regional Obligatlons

The Commission assessed whether the Bill retpects and gives effect to Kenya's obligatlons
under international and regional inrtruments forming part of the law of lGnya pursuant
to Article 2(5) and (6) of the Constitutlon. ln this regard, the Bill does not raise any
compliance issuel.

Concluslon

The lGnya Law Reform Commisslon remainr committed to supporting Parllament ln the
development of constitutlonally compllant, coherent. effective, modem and
implementable legislative proposals and Bllll.

The Commission truttt that the commentt and recommendations contained in this retrier,v
will assist ln strengthening the Law of Contract (Amendment) Blll,2025.

Please accept the assurances of our hlghest consideration.

Ja mes ombi

4

Ag. Secretarv,/ CEO
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Mr. Samuel Njoroge CBS

Clerk of the National Assembly
Clerk's Chambers

Parliament Buildings
P.O. Box 41842-00100
NA!ROBI

9th fune, 2026
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RE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON ,USTICE AND LECAL

AFTAIRS TO SUBMIT VIEWS ON THE LAW OF CONTRACT (AMENDMENT) BILL,

202s, (NAT|ONAL ASSEMBLy Bttt NO. 45 Ot 202s)

This has reference to your letter dated the 4th June, 2026, under Ref.

NA/DDOJLAC/20261046, and the to a meeting scheduled for the 9th June, 2026, to
submrt vies on the Law of Contract (Amendment) ?,tll,2Ot25, sponsored by the Hon. Aden
Daud Mohamed MP, which is before the Justice and legal Affairs Committee.

The principal object of the Bill is to amend the Law of Contract (Cap. 23) to protect parties

to contracts against unfair and unconscionable terms. The proposed amendments are

intended to protect pa(ies from unfair and unconscionable terms that rely on common
law principles in contract law.

We have perused the Bill and have identified the several issues that require resolution
and recommend their resolution as follows:

,.-..----.g ty't-(:-:t-
t

S/No Provision of the Bill lssue Recommendations
1 The new sections are

numbered 3,{, 38,3C,
3E and 3F, and skip

3D.

Renumber the new
sections such that they

occur in the sequence

34, 38, 3C, 3D and 3E.

CO.OPET,A

SHERIA HOUSE, HARANIBEE AVENUE
P.O. Boraol l2{0100. NAIROAI. KENYA 'tEL +25120 2221.61n2r 1l rJO? I l9a{5t5J/or12 r2999i
, E.MAILs&JtrldtldEriellIl}rs.hryEaslTE.E$l.rlsolrtlltlrlrqlt

' STATE DEPARTtTIENT OF JUSIICE, HUII^N RIGHTS .{ND CONSTITUTIONAL AFF^lRS
nU€ BANK HOUSE, tlAlLLE SELLASIE AVENUEP.O Bor ,50t?.00200, Nrroti-Kcry. TEL. Nrircbi 2221029 22.Olr?

| - r E+,tAlL. lurl(I$llllJslt \|'EBSITE: qas.1g133_jgfu

M@|mISO )Utl:10ot C.tdlha

@

Our Ref. AG|LDD|68511 t19

Your Ref. NA/DDC4LAC 120261046

Numbering of the new
sections.



immediately after the

expression "subsection

(2) may'.
This will indicate that

liability may onlY be

excluded under

subsection Q) if the

requirement of

reasonableness is

satisfied.

lnsert the word "not'

logically inconsistent

as the latter Part of the

provision apPears to

be an exemPtion to

the ProPosal

contained in the

provision.

provision isThe

section 3E(3) states:

(3) As against a Person

dealing otherwise than a

consumer, the liabilitY

specified under

subsection (2) may be

excluded or restricted bY

reference to a contract

term unless the term

satisfies the requirement

of reasonableness.

proposed newThe2

We thank you and assure you of our continued support'

,..,HM44dt*.*
soucuoxLGflGEAl-'-.. \
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9th June 2026

Thc Clcrh of the Netlonrl Arembly
The National Assembly
Main Parliament Buildings
P.O. Box 41842-00 100
r{AIROBI
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C
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o

Fk6
Dear Sir, LC"

Reference is made to your Ietter Ref: NA/DDC/JLAC/2O26/046 inviting the
lnsurance Regulatory Authority to submit views on the Law of Contract
(Amendment) Bill, 2025 and to appear before the Departmental Committee on
Justice and Legal Affairs today, gth June 2026.

The Authority received the invitation on Thursday, 4th June 2026 and requires
additional time to provide a considered response. Given tl e cross-cutting nature
of the Bill and its implications for insurance conracts, policyholder protection,
market conduct and the regulatory framework under the Insurance Act, the
Authority requests an extension of time not exceeding five (5) days to submit a
comprehensive response.

The Authority regrets any inconvenience caused and remains available to appear
before the Committee on a rescheduled date and time as may be advised.

Yours faithfully,

ANNE CHELAGAT
FOR: COMMIASIONER OF INSURANCE & CHIEF E:XECUTwE OFFICER

OY JUI
\c
lc

/^<

u
*:

NATIONAL ASSEMBLY
PE'TqIVET)

0I JUN 2025

cLl:nl('s oFFtcE
P. O, Box,1la,}Z, NAIROBI.

ZEP-RE PTACE iLongonot Road iUpper Hill
P.O. Box 13505 -00100 Nairobi , Kenya

t:+254 20 4996000 i +254 719 O{7OOO

Email: comm ins@ira.go. ke

rr rr rr.ira.qo.k,,
l5O 900'l:2015

*

RE: REOUEST FOR E.XTENSION OF TIME TO SUBMIT COMMENTS ON THE
LAW OF CONTRACT IATIENDMENTI BILL, 2025

M"-

Encls.



a

rtll t{n I Llltl Y

I )l I lr I (rl llll I llllr

It, I lJn l rl r( ll n I rr'""' r/

It,.'r \rr '.i,.r. I l"lr" ll'" < lls

,ll

'rl
lln llr I '8I

1,, ( lr'! l\ krl'r.',, \ l1\'

.,;.

lln ll((,lll

ll.,rr W,,rl,,,r,lr llr,/ r"r 11"1. I' I I 11"

tl

lJn llt( 'lll
f l, L,,, r ) tl ,,,1,1

ilAlnr-)n I

l'l [1, , r,, W Il ,t ,rr

t.lA [i1 'tt I

l'1r (r,,,t,,.1(,t i ,, tiI1'.

. I t,

Nn t( )tlt

. ti '

R tt(:lil V ll l)

l.

\
6



a

, ,.1.,
I t I'J. t/ t i \"

Ithtk(Jltl

t1, l'tr""""1 l'"1' 
"

t t t\tt'.obl

ti, .'t, t) t t, ', t4tt" t ''

? tA|AQUl

l,lr Itttrrl N'l)' I X"r)' I

.. , 
"t.,

r t t t?.oel

l4t l')' ." t\t 'tt "t''

I t',

t$!.tROVl

?1'. <-.,t ' 'l' 
( 

't 
1!t t

,I

ll A lFr r-r t l

., r'tWt'''

kt lt.VrTA I t()tt "'r tlfi OEPAP ll'l ttrt'L"LO''!''),''."',-; ' 
''L';' :''

't^i 
tt-, ttc'a' frl I AIRS 1''t 'tt-)l'14'l vtlYt" 'r '

colr rl'(ACT ranttioiilct'rierl'L''rlr' i()ttat' t'!';L'"- | c- -tti't 11

ot 2015

I



a

r 
l'r ''l'7

.;' frrrr, .)1.'4.. Jl-l rlil .1rtr I I l't'ttt l lr'rtttl" r r- "lrlly ll rll

l: | 'i ' l

'r: | 'l

,i ir I I i rr I lL I ' i

.ii
,IJ

r; :, , :,: l'., , I I . ' i :

ij : t"

,r !t l, :l l'lr Alrr rr,r7,, W.r'.il,r t'l O.t)
,,r,.l,1lll'
j. '.1 i, L,l t ii t, .'rr,r,

g.
,EREMIAH W. NDOMBI. MBS
Ee!': CLERK OF IHE NAI'|oNAL AssEMSLY

Copy to Hon. Dorcar Agik Oduor, SC, OG\fl, EBS
The Attorncy Gcnerll
The Stlre Lerv Otfice ind (he f)eprrcnrenr of Jusrice
Sherio Houte. lh r.rrnbce Avcnuc
NAl69g;

Dr. Arrrclia Chepkirui Rono, phD, CpA (K), CBS
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@THE JUDIGIARY
OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

Date: 8b lune 2026Our Ref: IUD/CRJ/23 .2/2026
Your Ref : NA/DDC/ll-ACl 2026 / 046

Samuel Njoroge, CBS
Clerk of the National AssemblY
Clerk's Chambers
Parliament Buildings
P. O. Box 4L842'00100
NAIROBI
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INVITATION BY JLAC TO SUBMIT VIEWS OF CONTRACT

(AMENDMENT) BILL (NA BILL NO. 49 OF

we acknowledge, with gratitude, your letter Ref: NA/DDcl)lAcl2o26/o46
dated 2nd June-2026 lnviting the Judiclary and other stakeholders to submlt

comments on the above referenced Bill.

The -1udiciary appreciates the collaborative spirit in which the National

Assembly has sought the views of key stakeholders in the justice sector during

the consideration of the Bill.

We have noted the contents of the Bill and wish the Justice & Legal Affairs

Committee fruitful deliberations wlth other stakeholders'

Yours sincerelY,

f-
HON WINFRIDA H B. MOKAYA, CBS
CHIEF REGISTRAR OF THE ]UDICIARY
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Embankment Plaza, 3rd Floor

Longonot Road, Upp€r Hill

PO. Box 74800 - 00200, Nairobi, Kenya
Tsl: +254 (0)20 22&900
Email: ceoffi c€@cma.or.ko

Web: www.crna.or.ke
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CAPITAI,
MARKETS AU-rHORITY

Poori, d. higir, .rd C6id ol tu Clrb ltltE
Chief Executive's Office

June o8, :zoz5

Our ref: CMA/CMD/oor

Your Ref: NA/DDC/F&N P I zoz6l o83
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RE: STAKEHOLDER ENGAGEMENT ON THE LAW OF CONTRACT (AMENDMENT) BILL NO

49 OF zoz5 BY THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS.

The Capital Markets Authority appreciates the opportunity to participate in the stakeholder

engagernent on the Law of Contract (Amendment) Bill No' 49 of zoz5.

Pursuant to the discussions held and following a review of the draft Bill, the Authority has

prepared comments and recommendations for your consideration. These comments are aimed

at enhancing the legal and regulatory framework on aspects Bill touching on Capital Markets

and pronroting accountability and efficiency in their operations.

Please fincl attached the Authority's consolidated comments on the Bill for your review and

further action.

The Authority remains available to provide any clarification or further input that may be required

as the legislative process progresses.

Yours sincerely,

Wyckliffe Shamiah, MBS

NATIONAt, asserusri
RECE lvtr.D

I6 JUN 201r

CL ERK'S OFFICPO.Box 41 2, NA
E
rROst.

Mr. Samuel Njoroge CBS,

Clerk of the National Assembly
Parliament Building

NAlLaB!_.

Dear Mr. Njoroge,
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CHIEF EXECUTIVE OFFICER
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All corrolpondanca rhould b! 6dd.!83ad lo tha Chiaf ExcdJt ve.



CAPITAL MARKETS AUTHORITY

COMMENTS ON THE LAW OF CONTRACT (AMENDMENT) BILL NO aq OF 2o2<.

t Section 2

(ShortTitle)

Negligence and the requirement of
reasonableness is a Law of Tort concept
that is provided for in situations where a

party owes another a duty of care, breach

ofthat duty and loss or damage suffered as

a result of the breach.

The requirement of negligence and
reasonableness although good concepts in

tort are covered in the Law of Contract in

terms of breach of contract.

Reasonableness is also subjective and

varies in different situations and cannot be

legislated on.

Consideration to delete the proposed amendmenlnsertion of new Section 2A

introducing definitions for two key

terms:

a) 'negligence'- breach of exPress

or implied contractual obligation

to exercise reasonable care or
skill;

b) 'requirement of reasonable ness' -
a term that is fair and reasonable

having regard to circumstances

known atthe time of contracting.
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2. Section 3A

(Prohibition -
Negligence

Liability)

34 introduces two

a) Absolute ban: No person may, by
contract term, exclude or restrict
liability for death resulting from
negligence.

b) Qualified ban: Liability for loss or
damage from negligence may
only be excluded if the exclusion
term satisfies the 'requirement of
reasonableness'.

c) An anti-volenti clause:
Agreement to an exclusion term
does not, by itself, constitute
voluntary assumption of risk.

New Section
prohibitions:

Proposal to consider deleting the proposed
a men dment.

Applying a general reasonableness test to
these clauses would not align with global
market practice.

Negligence resulting in death is also a law
oftort issue that is covered by the doctrines
in English Common Law and should not be
included in the Law of contract law.

ln addition, subsection (zA) provides a
strong safeguard by explicitly excluding
investors and consumers from the carve-
out, ensuring full consumer protection is
maintained.

Section 38 applies where one
contracting pa rty is a consumer. The
supplier is prohibited from:

a) Excluding/restricting liability for
loss or damage arising from the
supplier's breach; OR

b) Claiming entitlement to:
(i) render performance

substantially different from

Proposal to consrder deletion of the proposed A contract being an agreement between
two parties who are expected to have the
capacity to enter into the contract a nd have

understood the terms therein and their
obligations in the contract.

lf a contract restricts the liability of one
party to the detriment of the other, the
other party has a right to request for an

3 Section 3B

(Prohibition
Breach of
Contract,
(9n51rmer)

I
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amendment of those terms and if the

parties do not agree, the innocent party has

an opportunity not to enter into a

disadvantageous contract.

what was reasonablY

expected; or
render no performance at

all in respect of any Part of
their obligation. Subsection
(z) provides a saving: a term
satisrying the
reasonableness

requirement may still be

relied upon.

(ii)

As the provisions of defective goods are

covered in conditions and warranties

provided in the Sale of Goods Act, this

amendment falls within the scope of Sale of

Goods.

Propo:,:l to move the Jmendment to the Sale o

oods Act
Section 3C prohibits the exclusion or

restriction of liability for loss or

damage where:

(a) Goods proved defective during

consUmer use; AND

(b)The loss/damage results from

negligence of a Person in the

manufacture or distribution of the

goods.

Subsection (2) defines:

Section 3C

(Defective

Goods -
Consumer

Use)

Page | 3
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(a) 'Consumer use' - using or
possessing goods for purposes other
than exclusively business;

(b) 'Guarantee' - written
promise/assurance that defects will
be remedied by repair, replacement,
or monetary compensation.

5 Section 3E

(Sale of
Goods & Hire-
Purchase)

Section 3E creates a two-tier
protection:

(r) General: A person may not
exclude/limit liability arising from
breach of Sale of Goods Act s.r4 or
Hire-Purchase Act s.8(r) implied
conditions/warranties (this applies
regardless of who the buyer/hirer is)

(z) Consumer-specifi c (absolute):

Liability under Sale of Goods Act
ss.r5, r5, r7 and Hire-Purchase Act
s.8(2) cannot be excluded against a
conSumer.

(3) Business-to-business: These

liabilities may be excluded as against
non-consumers only where the term

Proposal for consideration to move this provision
to the Hire Purchase Act and the Sale of Goods
Act.

Matters on hire purchase are governed by
the Hire Purchase Act and Sale of Goods
governed by the Sale of Goods Act. The

amendments would be better placed in the
respective Acts and not the Law ofContract
Law.

Page | 4
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satisfi es the reasonableness

requirement.

1. 'Property in goods passes' is the trigger
for Section 3F - this rnay not cover service

contracts where incidental goods are

supplied (e.9., a plumber supPlying a PiPe

fitting). The distinction between 'work and

materials' and 'service with goods' needs

clarification.

u. The Bill does not address contracts for

the supply of services generally, leaving a

gap for pure service agreements.

3. No guidance is provided on what
constitutes a contract 'not governed by sa le

of goods' where classification is disputed.

roposal to consider deletion of the propose

mendment.
Section 3F extends Sections 3E(z)-(4)
(i.e., the consumer protection and

reasonableness framework) to
contracts for the transfer of property

in goods not governed by the law of
sale of goods or hire purchase. This

covers:

(a) Description/sample/qual ity/fi tness

(consumer: absolute; BzB:

reasonableness test);

(b) Title/quiet possession (all parties

reasonableness test).

6 Section 3F

(Other

contracts
Property in

Goods)

The absence of a constitutional alignment
clause may result in certain provisions

being challenged for inconsistency with

constitutional rights, particularly the right

to freedom of contract (Art. 40, right to
property) versus consumer protection

objectives.

nsert a purpose clause stating that the Act shall

onstrued and applied in a nrarrrrer tonsistent wit
he Constitution of Kenya zoro, in particula

rticles 2.6, 27, 4o,46, amJ 4J

The Bill does not include a

constitutional compliance clause or

savings provision.

9 General:

Constitutional
Compliance

1
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Without transitional provisions, it is unclear

whether the Bill applies to:

1) Contracts already in existence
at commencement.

2) Contracts entered into but not
yet performed.

3) Ongoing performance
obligations under long-term
contracts.

General:

Transitional

Provisions

The Bill contains no transitional
provisions.

10
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The Clerk of the National Assembly
The National Assembly
Main Parliament Buildings
P.O. Box 41842-00100
NAIROBI
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Dear

RE: SUBMISSION OF COMMENTS ON THE LAW OF CONTRACT
(AMENDMENTI BILL.2025

The Consumer Protection Act already contains the basic infrastructure
necessary for effectively addressing consumer facing unfair terms. This
approach would strengthen consumer protection measures while preserving
the Law of Contract Act as a statute of general application providing the legal
framework through which common law and equitable principles of contract
apply in Kenya, subject to written law.

The Authority therefore supports the proposed amendments and
recommends that the Committee effects the same under the Consumer
Protection Act, and not the Law of Contract Act.

Yo

DFREY K. KIPTUM
COMMISSIONER OF INSURANCE & CHIEF EXECUTTVE OFFICER

t\

I 7 JUN 2026
.} CLERK,

LY
E

NAT oN LA EASS M B
R E C I v E D

AtRoalx +tOtZ,N

a

ISO 9001:2015
ZEP-RE PLACE LonSonot Road Upper Hill
P.O. 8ox .11505 -OOl0O Nairobi . Kenva

t:+254 20 4996000 +254 719O47OOO
Email: commins@ira.go.ke
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Reference is made to the letter referenced NA/DDC/JLAC/20261046 dated
2"d June 2026 inviting the Authority to submit views on the Law of Contract
(Amendment) Bill, 2025, and attendance by the Authority's representatives
of the Meeting of the Departmental Committee on Justice and Legal Affairs
on Tuesday 9th June, 2026 when the Authority was allowed to submit its
comments by l$tt June, 2026.

The Authority has reviewed the Bill and supports the policy objective of
protecting consumers from unfair contractual terms and considers it
appropriate that the proposed reforms are framed within the Consumer
Protection Act, Cap 5O I , Lau's of Kenya.
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Report ofthe Dcportmcntol Committee on /ustice ond Legol Affoirs on its considerotion oFth.
Low of Controa, (Amendment) Bill (Notionol Assembly Eill No. 49 of 2025)
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