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CONYEYANCE OF A PETITION ON REMOVAI OF THE COMMISSIONERS

OF THE INDEPENDENT ELECTORAL AND BOUNDARTES COMMISSION

(IEBC) ON GROUNDS OF INCOMPETENCE AND I-ACK OF INTEGRITY

Honourable Members, Pursuant to the provisions of Artigl-e 251of the Constitution of

Kenya and Standing Order 225(2)b),I hereby convey to the House that my office is in

receipt of a Petition from one Barasa I(undu Nyukun, a resident of Bungoma County,

seeking the removal of the Chairperson and the eight members of the Independent

Electoral and Boundaries Commission (IEBC). The Peutioner cites incompetence and lack

of integdty as the grounds fbr removal of Mr. Ahmed Isaack Hassan as the Chairperson of

the lndependent Electoral and Boundaries Commission (IEBC) and Ms. Lilian Bokeeye

Ma\tti-Zaia, Mr. Atbert Camus Onyango Bwire, lvlr. Kule Galma Godana, Amb. Yusuf

Nzibo, Mr. Abdullahi Sharawe, Ms. Thomas Letangule, MJ Muthoni Wangai and Mr.

Mohamed Alawi as Corrrm.issionets of the IEBC.

Honourable Members, In *re Pehtion, the Petiuoner Prays that the Nauonal Assembly: -

(i) immediateiy delibetates on this Peution as a matter o[urgency,

(ii) interrogates and ascertains the grounds of this Petition for temova.l of the

Charrperson and the eight Commissioners of the IEBC, pursuaflt to Arucle 251(2) of

the Constin-rrion;

(iir)resolves that this Petjtion discloses sufficient grounds for removal of the said

Commissioners under Article 251 (1)(a,), &) *d (d) of the Constitution; and
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(iv)recommends that H.E. the President appoints a tribunal to investigate Lhe named

Commissioners in accordance with provisions of Article 251 (3) and (a) of the

Constinrtion.

Honourable Members, as you are awale the Pedrion for remor.al of persons from office
in accordance rvith Arucle 251 of the Constitution is different from ordinary public

Petiuon. In accordance with Standing Order 230(3), this Petiuon rherefore stands

committed to the Departmental Comminee on Justice and Legal Aftairs for consideration.

The Committee is required to guide the House, by rvay of a Report, on rvhether the petiuon

satisfies the grounds for removal of a member of a Consdtuuonal Commrssion as stipulated

in Article 251(1) and (2) of the Constirudon. The Comminee is required to submit its report

to the House witlun a period of fourteen (14) days as contemplated under para.gaph (4) of
said Standing Order, un-less the House grants a further extension. Thereafter, the House

will have another ten (10) days r.vithin which to consider the report and resolve wherher or

not the Petition contains grounds for temoval of t-he Charrperson and Comrrussioners,

pursuant to Standing Order 230(5).

Honourable Members, having said rhat, I am arvare that the Departmental Commirtee on

Justice and Legal Affairs is currently rvorking jointly rvrth the Constitutjonaj

lmplementation Oversrght Committee on matters related to eiectoral reforms rncludrng

electoral insdnrtion. As I said earlier in my Commumcadon, I am also mindfrrl that there are

other crucia-l ongorng engagements outside Padiament touching on electoral reforms and

iner,'itably the question of the office of the Chrurperson and N{embers of the 1EBC. I
therefote urge the Comrnittee to consult r,videly before tabling its report in the House.

I thank you!

THE HON. JUST B.N. MUTURI, EGH, MP
OFT E IONAI

day, 16m June 2016

SP

Thur
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REMOVAL OT IEBC ON GROUNDS OF IIICOMPTENCE & LACK OF INTEGRITY A5 STIPUALTED IN ARTICTE 251 OF THE CONsTITUTION OF (ENYA

7TH JUNE 2016

TOTHE CLERK

NATIONAL ASSEINBLY OF THE REPUBLIC OF KENIYA

PUBLIC PETITION AGAINST THE INDEPENDENT ELECTORAL AND BOUhIDARIES

cot\li[nlssloN (IEBC) Oi{ GROUNDS OF INCOi\IIPETENCE AND LACK OF

INTEGRITY.

1.0 PRELIIVIINARY ISSUES AND PARTICULARS FoR THE PETITIoN:

1.1 . BARASA KUNDU NYUKURI herqin your Petitioner is a Kenyan citizen,

registered voter, resrdent of Kimilill Rural ward, Kimilili constituency,

Bungoma county in the Republic of Kenya and holder of National ldentity

card Number 9996356, P.O BOX M7- 5204, TEL: 0720 369518, Kimilili in

Bungoma County in the Republic of Kenya'

l.2.YourPetitionerhasmorethan20yearsofworkingexperiencewith
national, regional and international organizations on matters of leadership,

governance and democracy. He is a hands-on Researclr & Training

ConsultantonissuesperlainingtotheConstitutionofKenya20l0,the
Electoral Management Bodies in Kenya (ECK, tlEC, IEBC & RPP)' He is a

renowned specialist / expert on electoral democracy; especially on electoral

laws, electoral administration and management of the electoral process;

political parties' organization and management'

1.3. Your Petitioner was part of the core Team that drafted the IEBC Act

2011, Elections Act 2011 and the Political Parties Act 20'11 under the able

Leadership of Justice Kathurima lnoti, of the court of Appeal, formerly the

Chairman of the Kenya Law Reforms Commission (KLRC)'

4 Your Petitioner submits this Petition to the National Assembly of the

Republic of Kenya ; pursuant to his constitutional rights and fundamental

freedoms stipulated in the Bill of Rights and other provisions, particularly

artic|es1,2,3,10,33,35,47,50,73,81,82,83,84,85,86,87'89'909'1'92'
, 94. 95, 96,, 88, 89, 97, 101, 107,',109, 1'1 s, 1 1 6, 11 8, 1 19, 124, 125, 248(2\

C,24s,250,251(11a. b & d, 2s1(2X3),(4)(s), (6)&(7), 253,254' 258 and 259

of the constitution of Kenya 20'10, read together with the IEBC Act 201 1, the

4
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EEMOVAi OF IESC ON GROUNDS OF INCOMPTENCE & IACK OF INTEGRITY A5 STIPUALTED II! ARTICLE 251 OF IHE CONSTITUTIOI\I OF I(EflYA

Elections Act 2011, pubric officers Ethics Act 2003 and the Leadership &lntegrity Act 2012

1 5. Your petitioner categoricaily states rrat rEBC as the ErectorarlVlanagement Body in Kenya rras tne sore and urtimate responsibrrity ofensuring that each action, procedure and decision rerated to the erectorarprocess is in rine with the raw (i.e , the constitution of Kenya 2010, statutelaws rncruding the rEBC Act 201'1 and Erections Act 2011, internationarinstruments and treatres, and all other provisions)

1 6 Your petitioner berieves that the rndependent Erectorar and Boundariescommissron of the Repubric of Kenya, hereafter rEBC, rike other erectoralmanagement bodies in Africa and the worrd has a cardinar obrigation and dutyto preserve, protect and promote the enloyment of electoral rights, grvingpeople who believe their erectorar rights have been viorated thl abirity tomake a complaint, get a hearing anJ receive acljudication,

1 7 Your petitioner asserts that the Erectorar Management Body, thus rEBCrn this regard is both a duty bearer and an integrar and important part of themeans and mechanisms for ensuring that erectorar processes are not marredby irregurarities, and urtimatery for dJfending erectorar rights. It shourd not beseen to curtair the enjoyment of rights, but shourd instead actuary expandtheir enjovment. rndeed, as the primary actor ,"d ;";;i;.:rrl"r,, ,n.electoral process, the rEBc rs the firstiine duty-bearer in the derivery ofelectoral justice in the Country.

1 8 Your petitioner categoricary states that arthough rEBC is notthe onryinstitution chaiged with the responsibirity of ensuring safeguarding erectorarjustice, but it is the most significant of a, ano therefore must providestrategic readership in the entire erectorar management process. rndeed, theconstitutionar and regar mandate and responsibirity is bestowed upon rEBCand therefore parriament shourd not entertain rame excuses and expranationsfrom the Electoral lVanagement Body for incompetenfly organizing,supervising and managing the 2013 generar erections. rn t"his regaro, rEBCTeam shourd take furr responsibirity for acts of omrssions and/ or commissionsIt should not be arowed to pass the brame on other agencies and rnstitutions,which are subordinates and secondary in matters of the electorai
administration and management.

1 I Your
electoral
Registrar

Petitioner observes that the subordinate agencies institutions in thein the electorar administratron and ,unJgu*unt chain, incrude.of Politicat partres (Rpp), political partiLs/Coatitions (i e , rote
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REMOVAT OF IEBC ON GROUNDS OF INCOMPTEAICE & IACK OF INTEGRIry A5 STIPUATTEDIIIARTICLE25lOFTHECONSTITUTIONOFKENYA

players and main clients of IEBC in the electoral process) the Political Parties
Disputes Tribunal (PPDT), National Police Service, the Director of Publrc

Prosecuttons (DPP), Parlrament, Executive, Attorney General, Judiciary, other
lndependerrt Offices and Constitutional Commissions, Media, Faith Based
Organizations, Crvil Society Organizations, Observe Groups and
Development Partners For instance, although the Electrons Act 2011 put
prosecution of electoral offences in the hands of the IEBC as donated by

Article 157 of the Constitution, the police are still required to provide electiorr-
related security, to investigate election offences and to make arrests, where
necessary

10. Your Petitioner states that the IEBC is ultimately responsible for the
counting and announcement of results, which it then certifies through a public

notice in the Kenya Gazette, in effect, declaring the winners of the various
electoral contests for which it is responsible.

11. Your Petitioner further states that IEBC receives nomination papers from
candidates and thereby confirms who is eligible to contest. All the relevant
notices regarding the activities preceding the election, such as nomination of
candidates, and the election date are issued by the IEBC.

1 12. Your Petitioner states that all the Election Day activities are the
responsibiiity of the IEBC, for which it procures all the electoral materials and

ensures that there are adequate personnel (including temporary election staff)

to conduct the election

1.13. Your Petitioner appreciates the fact that there is both collective and
individual responsibility of the IEBC Commissioners and Secretariat Staff in
the performance of roles and functions of the Electoral management Body.

Just like there acts of omissions and acts of commissions that constitute
the constitutional and legal grounds of incompetence and lack of integrity.
lndeed, these two (2) are the main constitutional grounds analyzed and

presented in the entire Petition stipulated in Article 251 of the Constitution
of Kenya 2010.

1.14. Your Petitioner observes that the Constitution of Kenya 2010, IEBC Act
2011 and the Elections Act 2011 grant the IEBC vast powers over conducting
and managing elections as witnessed in the 4th March 20 13 There are
nevertheless a number of excepttons to these general functions and powers,

for which the IEBC requires the cooperation and collaboration of other state

agencies The IEBC, for instance, relies on the police service and other

1



REMOVAT OF IEBC ON GROUNDS OF INCOMPTEI\ICE & LAC( OF IIITEGRITY A5 STIPUATTEDINARTICTE25lOFTHECONSTITUTIONOF(ENYA

disciplined forces to provide erection-rerated security - for the safety ofelection materiars and officrars, as weil as the maintenance of raw and order inthe venues where voting and counting of votes takes place.

1'15. Your Petitioner maintains that certification and procramation of resurtsKenya's electoral law prescribes the formula by which votes cast in electionsare transrated into seats. with respect to the presidentiar erection, forinstance, the winner is the candidate who receives over 50% of ail the votescast in the erection and at reast 25% of the votes cast in each of rnore thanhalf of the counties Ail other seats are on the basis of a simpre majority TheIEBC counts the votes and communicates the finar decision regarding suchseats to the erectorates, candidates, poriticar parties and the gJnerar pubric. rnkeeping with the constitution of Kenya 20.10 and enabring reg"isrations andinternationar regar standards, it is the responsibirity of the rEBc to ensure thatthe processes, systems and personner invorved in the counting derivercredible results devoid of fraud.

1'16. Your Petitioner categoricalry states that the rndependence, effectivenessand regulation of the Erectoral N/anagement Body (EMB) is criticar to erectionadministration and is one of the most wrdery debated issues in erectionadministration and management. rt is of criticar significance for a country,selectoral process that the Erectorar [/anagement Body herein rEBC managingthe elections be seen to be indepenOent of any political party whether it is theRuling Jubilee Ariance cr the opposition coRD coalition, any otherpolitical party and of the Government of the Day

1'17. Your Petitioner observes that the constitution of Kenya 2010 in Articres88(5) & 249, envisages an Erectorar Management Body that is, by designand in law, intended to be free of undue infruence trom ihe executive andother electoral actors and stakeholders

1 '18 Your Petitioner observes that the rEBC has the ratitude to hire its ownprofessional staff. The rEBC, as a constitutionar commission, arso has
operational independence from government. ln rear terms, however, there area number of concerns. The constitutionar and regar provisions do not entireryshield the appointment process from poriticar horse-trading. This is especiaily
so when rhe appointment criteria inctude ethnic and rJgionar diversityconsiderations that may not always be applred with perfeltion.
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REMOVAI- OF IEEC ON GROUNDS OF INCOMPTENCE & IACK OT II\ITEGRITY AS STIPUALTED IN ARTICLE 251Of THE CONSTITUTION OF KEAIYA

'1 I Your Petitioner observes that most of the current permanent staff at

management level and those in the field including Directors, Managers,
Regional Coordinators and Constituency Election Coordinators were not

recruited through a very competitive and very transparent criteria and system,
Except a few, most of them were recruited by former commissroners of the
defunct lndependent lnterim Electoral Commission (llEC) through proxy,

favourrtism and nepotism. ln this regard, these staff can not be said to be
purely professional and are immune from manipulations and internal conflicts
of interest. This partly explains the perennial cold war between the Chairman
of IEBC and the former Secretary as to why there were two or more centres
of power in both llEC and its predecessor IEBC. Needless to mention that the

former Secretary of the Commission James Oswago had hotly contested to
be the chair of llEC against Ahmed lsaack Hassan who eventually became
the Chairman through intense lobbying and advocacy from lhe "political
brokers" in the corridors of power and James Oswago settled eventually
for the post of the Chief Executive Officer/ Secretary of the Commission
lronically, James Oswago was appointed several months after the secretariat
staff, managers and filed staff had already been hired by the llEC
Commissioners, contrary to human resource procedures and best practtces in

the public service, where under normal circumstances, the Secretary of the
Commission oould have been the one in charge of staff recruitment.

1.20. Your Petitioner strongly believes that is one of the major reasons for
perennral internal conflicts and antagonism at in the llEC and now IEBC was

the fraudulent recruitment of staff for the 8 Directors of Directorates, 17

Regional Election Coordinators (RECs) and 290 Constituency Election

Coordinators (CECs). That most of these staff who were not only recruited on

the basis of "Technical Know Who rather Technical Know How " were
expected to be competent in managing the 2013 general elections lndeed,

this Parliament and other role players in the electoral process will be

expecting too much from the same (very) staff at the national secretariat and

to be competently and impartially manage the forthcoming general elections
Worst still the IEBC recently resolved redeploy back these field staff to the

stations (counties and constituencies) were they were originally recruited

from. This is another disaster or election fiasco in the making as we move

closer to the next general elections. I call upon parliament to use its wisdom

and not spare any efforts to vet afresh all the Headquarters and field staff of

staff at IEBC N/ore so, for senior management staff at the level of

Commission Secretary, Deputy Commission Secretary, Directors and
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REA/IOVAt OF IEBC OIJ GROUNDS OF INCOMPTENCE & LACK OF INTEGRITY AS STIPUATTED m ARTICIE ZSl OF r HE CONSTTTUTTON OF KENYA

A/lanagers, there is need for this Honourable House to recommend to EACCfor an urgent and.comprehensive rifestyre audits. The Director for Erectionsoperations and Voter Registratron Ms rmmacurate Kassait shourd be firedfor the incompetent manner in which she handred erection operations andvoter registration in the 2013 generar eiections, whire the Director for Legarand corporate Affairs rl/rs praxides Tororei shourd be fired for the huge andexaggerated regar fees demanded/paid to some ,,preferred/ 
favoured rawfirms" during the election petitio,ns, especially the controversialPresidentiar Erection petition of Raira odinga Vs Uhuru Kenyatta andIEBC at the supreme court of Kenya and numerous ones at various Highcourts and tVragistrates courts in different parts of the country parriarnent

though pAC shourd investigate the genuineness of the regar fees pard by thelEBc to firms that were "friendly oi we, known,,to either the chairman andior the Director of the Legar and corporate Affairs Directorate
1 21 Your petitioner informs Honourabre members of parriament that thegenesis of incompetence and ross of integrity at rEBC is the aspect of staffrecruitment which

u n d e r t h e 
" 

r.,, i,, 
" 

x.x] J :i [:": ilffl I 11 H :T j,i l!r"J ] 

. . c o m m i s s i o n e rs

1 22' Your petitioner observes that sorne of the rEBC,s decisions made duringthe 2013 generar erections have raised doubts regarding its independence -chiefry the erection date controversy, its waffring ancJ prevarication overDiaspora voting arrangements untir politicrans waded into the fray and itsapparent inabirity to make rarge procurements without undue infruence eitherfrom suppriers or their poritrcar pioxres From the experience of the 2013general erections, the petitioner asserts that the rndependent Erectorar andBoundaries commission absorute independence was in theory than inpractice, with regard to some decisions.

1 23 Your petitioner further observes that the process of procuring theBiometric Voter Registration (BVR) iilustrates the fact that, the rEBC is arsonot absorutery immune from the infruence of corruption ca,-ers andinterference from overzearous Government of the Day operatives as was thecase of the Grand coarition Government readers headed by Hon. MuraiKibaki, former president of the Repubric of Kenya and Hon. Raira A.odinga, Former prime_rVlinster of the Repubric of Kenya, during the countdown to the 4th lvarch 2013 general elections lndeed, as a result of theincompetence of rEBc and its weak and confricting interna-rlovernancestructure highlighted elsewhere in this petition;the said top leaders in theGovernment managed to influence the procurement of the BVR, EVID andRTS Kits, despite the rEBC aurare of the fact that time had run out for the

l_-r
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voter registration and therefore it was not prudent and cost effective to
procure, test and train election staff on the new technology before the election
day. lt was absolutely unwise and technically an incompetenf decision for
the IEBC Team to succumb to external political pressure s as to allow last
minute procurement of the said kits.

1 24 Your Petitioner maintains that the IEBC Team failed to preserve its

independence and interference from the Government of the Day was called
into question was over the BVR procurement saga At the herght of the BVR

controversy, the IEBC cancelled the tendering process and rt seemed evident
that the Country would have to fall back to the prevrous manual system
(against huge public expectations riding on the BVR system) At this point, the

Executive arm of Government of Kenya intervened by entering into an

agreement wrth the Canadian Government, which led to the kits eventually
being delivered by Safran Morpho, a French supplier sourced by a Canadian
Crown corporation.

1.25. Your Petitioner asserts that itwas the /EBC's incompetence and
failure that paved the way for the Executive interference in the IEBC's
domain, the IEBC Team was of the view that the intervention was necessary
and, in any event, did not in any way interfere wrth the IEBC's discharge of its
mandate However, one thing that is clear is the facf that the Executive Arm
of Government of Kenya would not have played a role in the acquisition
of this technolctgy had the IEBC managed the procuremenf process
competently. lt is inrportant to note that, though, that Electoral fVlanagement

Body procurement has always been problematic and accusations of
corruption in the process are not new. lt will advisable for the future
procurements to be handled by an independent procurement agency other
than the electoral management body itself, that comes to haunt its image,

credibility and integrity, which in turn erodes its public rating and confidence.

7

26 Your Petitioner without preludicing the delayed but on-going
investigations by the Ethics and Anti- Corruption Commisston (EACC) states
as follows. ln October 2013, Britain's Serious Fraud Office brought charges
against Britrsh company Smith and Ouzman Limited, a supplier of Kenyan
ballot papers, for corruptly winning tenders totaltng nearly half a million
pounds, contrary to the Prevention of Corruption Act. As this supplier
continues to be favoured by the IEBC Kenya's public interest in the case and

its outcome is increasingly and understandably high. Locally, James Oswago
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(the then Secretary of IEBC) Wilson Kiprotich Sholtei (then DeputyCommissjon Secretary, Support Services) Edward Kenga Karisa ( thenFinance and procurement Director) and \A/illy Gachanja 
^"runn1,,,in7n

Procurement rvanager) are charged in connection with the procurement ofvoter registration kits thatwere used in the4 rvarch zor: glnerar erections.The current chairman of rEBC Ahmed rsaack Hassan and commissioner Dr.

wa t i n s ro, u n"p JX :: #::ffl": y, [:ifl?"."ilj,[:flH:: "J:l 
" 
;fu(her comments on the innocence or otherwise of ari those mentioneci in thescandar' However, the petitioner takes sorace in the popurar adage thatjustice detayect is justice denied and therefore EACC must fast track itsinvestigation on this matter of pubric interest or Iest it stands accused of beingresponsible for the delay

1 27 Your petitioner further states that shortiy thereafter, the rEBCProcurement Manager and four of his coreagues (Adan Katero Rdano,Kennedy Guanye ochae, Abdi Erema Ari and Gabriar Ngonyo Matunga) werecharged with fraud over the purchase of solar ranterns worth Ksh 200 milrion(usD 2'3 mi,ion). They were charged together with Benson Gethi wanguiand Joyce IVakerra, co-directors of 
-sorarmak 

rechnorogies, tne rrgc supprierof solar lanterns. They have all since beerCommission 
,ey ,,c,vs dr srnce oeen suspended from duty by the

1 28 Your petitioner asserts that it was a manifestat ion of incompetence andlack of integrity on the part of the ,EBC Team when they arowed oneside of the poriticar divide to infruence or comment on its decision onthe Date of Erections after attending a meeting af Sfate House. Theconstitution stipulates that a generar Jlection of lVIps shall be held on thesecond ruesday in August in every fifth year, at which point the term of eachHouse of parriament expires rt is arso ,t thi. ,rr" generar election that theelection of a president and Deputy president, Governors and DeputyGovernors and members of the county assembries are to be erected.However, for the first erections under ihe constrtution, the Transitionar andconsequentiar provisions provide in Section 10 that the Nationar Assembryexisting immediatery before 27 August 20.10 ,sha, 
continue as the NationarAssembry for the purposes of this constitution for its unexpired term,.subsequenry, a raucous nationar debate and controversy'ensued regardingwhen the next generar erections were to be held, with some contending thatthese erections ought to be herd in August 2012, wh,eothers argued that they

8
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should be held either rn December 2012(in linewith past general election practice) or
lVarch 2013 (upon the expiry of the term of the Parliament in session). The matter was
eventually taken to the Supreme Court for adludication, which referred it to the High
Court. The High Court ruled that the elections would be held on 4lVlarch 2013 or 90

days after dissolution of the Grand Coalition Government, whichever occurred sooner

29 Your Petitioner observes that the IEBC thereupon declared that it would make
arrangements for a 4lVlarch 2013 election date. At this point, the then President
tVlwai Kibaki and his side of the Grand Coalition Government proclaimed support for
the 4 lVlarch 20'1 3 date, before the court ruling, while the then Prime lVlinister Raila

Odinga and his supporters spoke out in favour of a December 2012 election date
The Court of Appeal upheld the 4 tVlarch 2013 date by a majority. Though public
opinion is still divided on whether the IEBC exercised independent thought on the
election date issue, it maintained that it was merely implementing a court decision,
and that it (in fact) arrived at its decision long before the President spoke.

30. Your Petitioner observes that closer to the elections, the parliamentary
departmental committee on justice and legal affarrs summoned the IEBC over the
BVR tendering process and the delays in the promulgation of election rules and
regulations.

31 Your Petitioner further observes that after the 2013 general elections, the
Natronal Assembly's Public Accounts Committee also ordered an investigation into

the BVR tendering process, which continues to date ln this way, Parliament
exercises a check on the manner in which the IEBC discharges its constitutional
obligations. Parliament is entitled to rnquire into its conduct and to make decisions to

safeguard the public interest

32 Your Petitioner observes that the IEBC's conduct in recent engagements with

Parliament also raises some questions regarding its integrity and credibility. After a

delay of over four months, when the IEBC finally appeared before the Nattonal

Assembly's departmental committee on Justice and Legal Affairs to present the final

election i-esults in response to concerns over the

9
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delayed disbursement of the Politrcal Parties Fund, its officials initially refused topresent the results under oath.

1 33. Your petitioner maintains that the manner in which the BVR procurement washandred and the ensurng controversy dented the lEBC,s image with respectto theintegrity of its systems and officers rt arso derayed voter registration by over sixmonths As a consequence, the time origrnaily set aside for voter registration hadto be reduced to 30 day, while the tEBc proposed to parliament that the timefor inspection of the voters' register be reduced to 15 days. parriament
obliged by passing the statute Law (Misceraneous Amendments) Act, 2012.It does not help matters that the electronrc poll books and the resultstransmission system eventualry failed and are now the subject of EACC andparliamentary scrutiny, further tainting the rntegrity and credibirity of rEBC ascurrently constituted

1'34' Your petitioner questions the rationa re of ,r/tr. Joseph Kinyua,the Headof Public Service in his retter to the chairman of IEBC instructing him todonate BVR Kits and other equipment to Burundi for her Generar Erections.The chairman of rEBC shourd be compered to tabre minutes of the prenarv
that approved this particurar borrowing of erection materiars wr..ii"in"r" ."rrobe an admrnistrative expranation that iegionar erection bodies can benchmarkand share rnformation and resources inctuding the said equipment, there canbe no varid reason as to why rEBC a constitutronary Independent ErectorarlVlanagement Body courd ente(ain and obev the direction of the Head of thePublic service This raise a further question on the extent of rEBCoperation independence, decision making and communication protocorat the commission and the deEree of unity of purpose between thechairman and the members of the commission, who advised against theBurundi dear and whose advice was bratanry ignored by un orulb"aring andhighly oprnionated chairman fueed/ess to point out that any decision ofIEBC must be supporTed by at reast four members of the commission,but this was not fhe case for the Burundi deal. lndeed, this was aunilateral decision by Ahmed /saack F/assan, the Chairman of IEBC.

i0
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2.0. GROUNDS FOR THE REMAVAL THE CHAtRtVtAi\ AND EtcHT (8) IVIE|V|BERS
CONflMISSION OF THE INDEPENDEI\T ELECTORAL AND BOUNDARIES
confiMtsstoN (tEBC):

2.1. This Petition is conceived by BARASA KUNDU NYUKURI herein the Petitioner,
pursuanttotheprovisionsof Articles119and251 of theConstitutionof Kenya2010.
Article 119 provides the Petitioner wrth the right to Petition Parliament and Article 251
provides the Grounds and procedure for the removal of a member (s) of an independent
Commission from Office Fle argues that any other process to remove the members of
the IEBC from office is unconstitutional and illegal and should not be approved by
Parliament. The members of the IEBC who are the main subject of this Petition are:

1. IVIR. AHI\flED ISAACK HASSAN - CHAIRIVIAN

2. IVIS, LILIAN BOKEEYE IVIAHIRI. ZAJA - COMruIISSIONER
3. IVIR. ALBERT CAIIiIUS ONYANIGO BWIRE - COI1NTIISSIONER

4. IVIRS. KULE GALR/IA GODANA. COIUITVIISSIONER

5. AMB. YUSUF NZIBO . COTViIVIISSIONER

6. ENG. ABDULLAHI SHARAWE - COMTV1ISSIONER

7. I\/IR. THOruIAS LETANGULE . COMIAISSIONER
8. IVIS. J. MUTHONIVVANGAI - COTVIIVIISSIONER

9. I\fi R. IVIOHANflED ALAWI HUSSUN - COI\flUIISSIONER

NorE: The IEBC Staff to be vetted afresh by EACC via the recommendation of
Parliament include the Commission Secretary, 2 Deputy Secretaries, 9 Directors,
Managers, 17 Regional Election Coordinators and 290 Constituency
Coordinators
2.2.Your Petitioner cbserves that although the approach by the Hon. Samuel
Chepkonga led Committee to collect views from the Kenyan public and stakeholders in
the electoral process may be a noble idea it rs not grounded I the Constitution ln fact, is

more of a political and quick fix solution that it is contrary to the procedure stipulated
provided for in Article 251 of the Constitution of Kenya. The same applies to the
protests and dialogue approach of Hon. Raila Odinga and the Cord fraternity and other
opposition parties' and civil society proposals.

2.3. Your Petitioner warns that all the aforementioned approaches have been
politictzed and adopted, but yet they are unconstitutional and should be immediately
abandoned to allow this Petition go through its stages to maturity so that an amicable
solution is found, without compromising or violating the constitutional rights and
fundamental freedoms of the members and staff of IEBC. Some of these approaches
are only useful in terms of comprehensive reforms but not in the remorral of IEBC from
office.
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REMOVAT OF IESC ON GROUNDS OF INCOMPTEI\CE & LACI( OF IN]TEGRITY A5 STIPUALTED ITI ARTICTE 251 OF THE COI]STITUTION OF KENYA

2'4 Your Petitioner observes that the issue of comprehensive electoral reforms,including reforms in the Erectoral Management Body (EMB) shourd be separated fromthe glamour for disbandment of the IEBL, which must necessarily take a constitutionalpath stipulated in Articre 2s1 arone, unless the iEBC memberi voruntariry resignsthere is no short cuf to this process as stipulated in Article 3, where every citizen and/or state organ is requirec to protect, uphold promote and defend the constitution. 
.

2'5' Your Petitioner further observes that the proposal by the president of the Republicof Kenya Uhuru Muigai Kenyata and Deputy president \fl/iiliam sarnoi Ruto on theformation of a Parliamentary committee simrlar to lppG to deal with the IEBC saga isalso noble but again not supported by the provisions of Article 251 0fthe constitution ofKenya 20'r0, in terms of the procedure for rernovar from office of members of anindependent constitutional commission like IEBC. The same applres to the initiativefronted by the 150 Members of Parliament from across the political pa(ies/ coalitiondivide thus coRD (i.e. oDtVI, wDrvK &, Ford Kenya) and Jubiree, incruding KANUNew Ford Kenya, Ford people, among others

2'6' Your Petitioner explores only two (2) constitutional grounds for the removal of thechairman' commissioners (membersl, cniet Executive off]cer/ iecretary otthecommission and directors of the Eight Directorates of rEBC; thus incompetence andiack of integrity;

2'7 Y our Petitioner states that the chairman of the IEBC together with the other Eightcommrssioners, commrssions Executive officer/ Secretary and Directors of the gDirectorates, who organized, managed and supervised the 4th March 2013 GenerarElections were incompetent, racks integrity and credibirity to preside over the nextgeneral elections in the Republic of Kenya and therefore parliament should start aprocess of removing them from office immediatery. This petition is based on thefollowing particulars and manifestations of their incompetence, inability, incapacity and

.x"ffiJ[:rritv 
as we, as rack of pubric confidence in the rEBC as is currenry

2'8' Your Petitioner states that because of incompetence, the rEBc chairman, othereight commissioners and senior secretariat staff did not correctly interpret, internalizeand effectively execute the powers and functions of the rndependent Erectoral andBoundaries commission (IEBC) as stipulated in Article gg of the constitution of Kenya2010 The constitution mandates the |EBC to conduct or supervise referenda and
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elections to any elective body or office establrshed by the Constitution, and any other
elections as prescribed by an Act of Parliament

2.9. Your Petitioner groups and analyses the functions of IEBC into three broad
categories, based on a typical electoral cycle. pre-election period, election period
and post-election period:

2.9.1. Your Petitioner states that in the pre-election period, the IEBC is responsible for

o Delimiting constituencies and wards;

" Continuous registration of citizens as yofers,

" Regularly revising the voters' roll;

" Regulating the process by which political parties nominate candidates for the
elections;

u Settling electoral drspufes, including dispufes relating to or aililng from
nominations, but excluding election petitions and disputes subsequent to the
declaration of election resu/fs;

' Reglsferlng candidates for elections;

" Voter education,

" Facilitating the observation, monrtoring and evaluation of elections;

" Regulating the arnount of money that may be spent by or on behalf of a
candidate or parly in respect of any election;

u Developing a code of conduct for candidates and parties contesting elections;
and

. Monitoring of compliance with legislation required by Article 82(1)(b) of the
Constitution relating to nomination of candidates by parlies.

2.9.2. Your Petitioner states that during the election period, the IEBC is responsible
for:

. Voting and other Election Day operations;
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Counting and verifying results; Announcrng results, and

Handling complaints and appeals by candidates.

29.3. Your Petitioner states that in the post-erection period, the rEBC is responsibre

. Evaluating and auditing its operations;

" Organrzational assessment and strengthening; and

. Promoting electoral reform.

o

2.9.4. The Fetitioner states that, in performing these functions, section 4 of the rEBCAct requires the IEBC to investigate and prosecute candidates, political parties or theiragents for electorar offences pursuant to Articre 1s7(12) of the constitution and useapproprrate technorogy and aoproaches in the performance of its functions. rn thisregard, because of incompetence, the IEBC Team faired to investigate and prosecuteelectoral offenders as will be illustrated later in the context-or tnrJ petition by theJudgments in the Bungoma senatorial Electoral petition No6 of 2013 in atthe Highcourt of Kenya at Bungoma, court Appear of Kenya at Kisumu and Supreme court ofthe Republic of Kenya at Nairobi

2'9'10' Your Petitioner states that the IEBC l'eam incompetenily handled the senatorI\4oses lVlasrka wetang'ura Erectorar offence saga on Briberyand rreating in theElection Petition No'3 of 2013 that had gone through hierarchy or the structure of theJudrciary from the High court of Kenya, court of Appear of Kenya at Kisumu and thesupreme court of Kenya at Nairobi. rndeed a totar of ereven (111 uist;nguisneaJudges handred and confirmed the offence which was rubbished by an rEBC Serectcommittee headed by commissioner Thomas Letangule. The said select committeenever called any witness to testify before, except the victim cf the courl i-uring thusSenator wetang'ula and his team of lawyers and supporters. lt is instructrve to note thatone Moses Wanjala Lukoye, who had written a letter of complaint to the same IEBC on2nd of September 2015, was neither summoned to appear nor even acknowredged rnthe Report prepared by the commrssioner Thomas Letangule led select committee.one wonders whether this was fair hearing inline with the Jirective principle of theconstitution as stipulated in Articles 47 and 50 on fair administration of justice and fairhearing, respectivery. rhis was a proof of ]EBC incompetence in terms of itscapacity fo addres,s e/ecfions offences and for now
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REMOVAT OI IEBC Ol\J GROUNDS OF INCOMPTENCE & LACK OF INTEGRiTY A5 STIPUALTED IN ARTICLE 251 OF IHE CONSTIiUIION OF (ENYA

one can enEage in bribery and treating or any oiher serious electoral offence
without fear of being removed from the voters' register or being disqualified frorn
participaiinE in a by election or holding an elective office by IEBC.

3.0. Your Petitioner from the foregoing background and preliminary information,
analyzes the extent of incompetence, inability, ineffectiveness, inefficrency, lack of
capacity of the IEBC Team to perform its constitutional and legal duties and
responsibility in each of the categorized functions; with the view of ascertaining whether
or not the Team competently and with integrity or lack of it performed roles as
stipulated invariousarticlesof theConstitutionof Kenya2010, lEBCAct20'l'1,
Elections Act 20'1 1 and other statutes:

3.1. IEBC incompetence and lack of integrity manifested in the delimitation and
boundary demarcation as stipulated in Article 89 of the Constitution of Kenya
2010;

3.1.1. Your Petitioner states that Constituency and Ward delimitation and boundary
demarcation Kenya rs one of the fu nctions of the IEBC The commission is req uired to
delimit constituencies and demarcate their boundaries because the country's electoral
system still relies on geograplrical constituencies to elect a large majority of its elected
officials Kenya has, since the March 2013 general election, a bicameral Parliameni
consisting of a National Assernbly and a Senate at the national level.

3.1 .2.. That the IEBC is requrred to review the names and boundaries of constituencies
at intervals of 8-12 years, and review the number, names ancj boundarres of wards
whenever the names arrd boundaries of counties are reviewed. The IEBC conducted
the first review of boundaries under the new Constitutron from January to lVlarch 2012,
in which it proposed the establishment of 290 constituencies in line with the
Constitution. The IEBC alsofixed the numberof wards at 1,450 and delimited their
boundaries

3.1.3. Youn Petitioner observes that the IEBC delimitation and demarcatiorr of ward
and constituency boundaries before the general elections of 4th l/larch 2013 process
was generally perceived by drfferent communities political parties, voters and
candidates to be unfair and irregular as there were 134 suits filed in various courts
against the Commission, by various people and interest groups. Although the High
Court ruled that the IEBC's handling of the constituency and ward delimitation exercise
had by and large, been transparent and fair, many communities, political parties and
candidates in the affected electoral areas remained unsatisfied with the boundaries
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created by IEBC and ratrfied by the courts. The country went to the 2013 generarelections wrth the constituencies resulting from this delimitation, despite the discontentby a cross section communities and staklholders.

3'2' lncompetence manifested in the failure of IEBC Team to effectively conductits voter Registration and maintain an accurate principar register of voters asstipulated in Articres g1, g2,g3 &gg of the constitution of Keiya 2010;

f!"l: :l;:r'ii:r|;'::'rton srares that etectorat svstem and process shatt compty wth
(a) freedom of citizens to exercise their poriticat rights under Ariicte 3g,(b) not more than two-thirds of the memrbers of elective pubtic bodies shail be of thesame gender,.

(c) fair representation of persons with d jsabitities,

'::r::::;'' 
suffrage based on the aspiration ror fair representation and equality of

(e) free and fair electjons, which are-_
(i) by secret bailot,
(ir) free from viorence, intimidation, improper infruence or corruption,
(iii)conducted by an inclependent body.
(iv) transparent, and
(v) administered in arr imparlial, neutral, efficient, accurate
(vi) and accountable menner

REMDVAT OF IEBC ON GROUNDS OF JNCOMPTENCE & LACK OF INTEGRITY AS STIPUATTED II! ARTICLE 251 OF THE CONSIITUTION OF KENYA

3'2'1' Your Petitioner states that the IEBC's voter registration role is provided for inArticles 82, 83 and gg of the constrtution. The mandate to prepare a voters, register andto revise it regularly is conferred byArticie 8B of the Constitution Article g2 requiresParliament to enact legislation to provide for, among others, the continuous registrationof citizens as vofers, the progressive registration of citizens residing outside Kenya, anclthe progressive realization of their right to vote Arlictetili fii ti"i", ,nat a citizen whoqualifies for registration as a voter shall be registered at only one registration centre,while Article 83(3) sfafes that administrative arrangements for the registration of votersand the conduct of erections shart be designed to facititate, and shail not deny, ane_ligible citizen the right to vote or stand for erection. tn this regard, the IEBC Tearnfailed to fulfitt fhese constitutionat requirements in the registration of voters forthe 4rh March 2013 general elections.
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3.2.2.The Petitioner furiher states that the IEBC Act 2011 reiterates the constitutional
requirements regarding the voters'register, while the Elections Act, 201'1 , contains
detailed provisions on how voter registration is to be conducted

3.2.3. The Petitioner observes that after the registration process, the IEBC is expected
to prepare the Principal Register of Voters (PRV) Once the PRV is compiled, the IEBC
is required by law to:

Update the PRV regularly by deleting the names of deceased voters and
rectifying the pafticulars therein, as appropriate;

Conduct fresh voter regtstration. rf necessary, at intervals of nof /ess than eight
years, and not more than 12 years, immediately after the commission reviews the
names and boundaries of the constituencies, and

Revise the PRV whenever county boundaries are altered

o

c

o

3.2.4 Your Petitioner averse that in a period of at least 30 days before an election, the
IEBC is required to publish a notice to the effect that the compilation of the Principle
Register of Voters (PRV) has been completed, and to provide every registration officer
with a copy of the register relating to her or his constituency for safekeeping at the
constituency office of the lF-BC Acopy of the PRVis also kept atthe IEBC
headquarters.

3.2.5. Your Petitioner further states that when the PRV is compiled, or whenever it is
altered or reviewed. the IEBC is supposed to make it available for public inspectron. ln

this regard, because of incompetence and inefficiency of the IEBC Team, members of
the public ( registered voters) were not given adequate time to either file claims for
registration or objections against regrstration or to make any necessary rectifications as
necessary. This was the opportunrty, for example, to verify claims of voter importation
and to take appropriate action if warranted

3.2.6. Your Petitioner asserts that the IEBC Team failed to meet its statutory time lines
on Voter Registration Process because of its internal disorganization and
incompetence Originally scheduled for August 2012,|he process of registering voters
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REMovAL oF lEBc oN GRouNDs oF 
'NCoMPTENCE 

& LACK oF TNTEGRTT./ As sirpuALTED r i\i ARTrctE 251 oF iHE coilsrrruTrot! cF r(ENyA

for the 2013 generar election began on 1g Novem ber 2012 and was concruded on 1BDecember 2012

3'2'7' That the month-long exercise, inrtially delayed owing to fairure and inabirity ofIEBC to procure Biometric Voter Registratron (BVR) kits in time The |EBC Team hadset and disbanded a totar of three(3f procurement committees because of internarconflict of interest among commissioners, the then chief Erections officer andDirectors of various directorates and other senior secretariat staff The Team eventuallymanaged to register a totar of onry 14.3 miIion voters, far ress than its target of atleast 18miilion voters. The net effect of this manifestation of incompetence andineffectiveness on the part of the rEBc ream disfranchised a sizabre number ofpotential voters in the 4rh March 2013 General Elections.

Your Petitioner reference to the pAC Audit is to irustrate the incompetence andpossrb/e conflict of interest in the procuriienf process of Erectioi Equipment and notnecessarily to proof cttlpability of'the commissioners u,,-,i 
"oiiTi.tres involved. pAC isyet to review the petition oy iome ,".irr" of the affectea turd-ii 

"o*mittees 
todetermine their curoabirity or othenuli" 

-iiroraing 
to-the pAC Reporl, there were vestedinferesfs in the commr:",.o, tiir" ,i"g.J that the chairman, Mr rsaack Hassan andcommissioners rlrr. Mohameditiii"ir""un and Mr. Thomas Letangure andothers in the secretariat fronted ra,"e rJJinologies. tt was riiner ctaimed that the cEofavoured 4G tdentitv So/utions- riit-i" *iii teci-to the ,tuiui)'t" arring procurementculminating in the cEo terminating ti" t",i)", The chairmai 

"ti*ea executjves ofbidding companies used to visjt th"e CeOis'offi"" and not his.

The 2nd render committee red by Ms. rmmaculafe Kassaif recommended award toFace Technorogies wh-ich nua quli"J'is'n".' a2s,74s,941.i1 all-ve ouaget. This was indirect contravention of_Reoutlttio, ioralLiine procurement Regurations as uzel/ asSection 26 (3) of the pubric procureil'rl'u'ra oirporat ect, zidi tLat require that aTender Committee awards within avaitainrc furos

II"= I:j:,f: l:y I cco u nts c o m m i ttee ( pAC ) F i n d i n s s :t'e vommtttee was guided by witness statements, evideice submitted and itsobservations in the site vrsfts ft conaucteJ ti,:".g, ,"_"por,"iiiily and curpabitity forerrors of omission and/or commission. wii tnis, tne commitiee''wZs arve to Arricte226(5) of the Constitution wnicn sta,tes'tniiti._
"lf the holder of a public.office, in"iuiing a poriticar office, directs or approves theuse of pubric funds contrary to raw or iistructions, thep"r., * riabre for any/oss arrslnE from that use ind snan mixe good the toss, whether the personremains the holder of the office or not.i,-
specificaily, the committee nofes in""[i*rrc and functions of the tEBC as spert or_tt inthe lndependent Erectorat ana aounaiiies commrssio n Act, 2011, as weil as theresponsibilities of the :EBC as spelt out in irticte gg of the ConstitutionThe committee apportioned responsiiitity or its findings to ti" roio*irg
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REMOVAI- OF IEBC OII GROUNDS Of INCOMPTENCE & IACK OF INTEGRITY AS STIPUAI.TED IN ARTICTE 251 OF THE CONSTITUTION OF KE|IYA

1.IWR. AHNfiED ISAACK HASSAru
[Vlr lsaac Hassan, Chairman IEBC, is directly responsible for.-
i. lnvolvement in procurement by personally appointing lawyers to act for the
Commission in the Presidential petition case at the Supreme Courl See appointment
letters for legal counsel as evidenced in annex 4.

ii. Rendering the CEO unable to effectively perform his functions by vetoing human
resource deployment in the Commission. fvlr. Hassan nulilfied the deployment of Mr.
Bernard Nyachieo despite the Director Finance and Procurement and the CEO
indicating lack of support from the said officer

iii. Failure to bring to the attention of the Commission reservations from ICT experts
from IFES as to impending malfunction of the EVIDs kits. The warning became a reality
on Election Day when the devices failed.
iv. Jointly failing to heed the Attorney General's advice on the BVR procurement and
hence inevitably contravening procurement laws

v. Failure to provide leadership in ensuring Commissioners provided policy direction and
secretariat allowed running day to day operations.

COMTI/IISSIOA/ERS

Commissioners Ahmed lsaack l/assan, Ms. Lilian Bokeye Mahiri-Zaia, Mr. Albert
Camus Onyango Bwire, Mr. Mrs. Kule Galma Godana, Amb. Yusuf Nzibo, Eng.
Abdullahi Sharawe, Mr. Thomas Letangule, Ms. J. lr/luthonrWangai, and Mr. Mohanted
Alawi Hussun, are collectively responsible for the following inequities:-
i. Abdicating their oversight duty by collectively failing to ensure adherence to a
procurement plan to guide procurement. This provided the secretariat with the leeway to
mismanage the process. leading to delivery of essential gadgets up to a day before the
Election Day

Failure to conduct staff analysrs of fhe Secretariat inherited from llEC to ensure
competence. This led to the collapse of the whole results transmission process. The

Commissioners thernselves admitted to being misled by the ICT Director to the very
end

Allowing the CEO to vary contract for delivery of EVID kits without first looking into the

requisite consequences and the law

MAJ. (RTD.) JAMES O.H. OSWAGO
On matters finance, responsibility lay with the Accounting Officer as per the Constitution
and the Pubtic Finance Management Act, 2012 as wellas fhe IEBC Act, 201 1 The

Committee found Mr. James O.H. Oswago, culpable in the following manner:-
i. As the Accounting Officer, he failed to ensure strict adherence to the Public
Procurement and Disposal Act,2005 and Procurement Regulations 2006 16$), by
appointing Ms. Decimah l. M'mayi and Mr. Edward Karisa to the Evaluation Committee
and due ditigence team to lndia despite some of the members having served in the
Tender Committee. This was contrary to the regulations.
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ii Failure to perform functions vesied in the offrce of the Accounting officer as stipulatedin section 10 or the tEB_c 
fct, 201i- ;r;;;s to iruL,iiiriii*;"8;; b procure BVR

tr"i?T fl; :!ra,rc 
a s i o n e d a, o s t r y i o, i i i y"t n u G o v e r i m e nt t L i ii i 

" 
i p, t

lnability to perform functions vesfed in the office,o,f the Accounting officer as stipulatedin section 10 of the tefc, e,ct,.ioi t t"iiiig to. rate and hasiy procurement of EVrD kits.This macte ii impossibte to train pur"orii) ind conducftesr luns on the kits on time.iv variation of contract to Ms. Face Technorogies for the procurement of an extra 4,600
i ;: : 

^ 
{ ; : ; :"::i : ;i I z : !.; ! : "t : i *;l ;i i j i : ;i:, i,: ; ;i :37, a e s u a, i n i, d)- r r

v Negligence in ensuring that EVrD ki:its-irZiu irrp""tei ana accepted on derivery.vi Payment of Kshs 1 431,gg2,g6s.00 to M/s Face Technorogies without due dirigence.Procedure demands in"t un tnspec:tiin- c"'i,ii"utu be among the documents attached forapproval of final payment.
vii Fairure to heed the Director rcTs advice against procurement of EVtDs.

REMOVAL OF IEBC OAI GROUAIDS OF IIICOMPTENCE & IACI( OF INTEGRITY A5

IIIIR. EDWARD KARISA

sTlPUn tT[D lt\t AllTtCtE 2S1 O[ rilE iO(\jS;lTUitCN OF (ENy!

iWR. WILSON SHOLLEI
His appointment letterspecifrcally places procurement functions under his responsibirity.The Committee found y:.I1.-:J irr"ir"i Jrrproru of the fo|owins acrs;t Failure to perform functions stipulated in his appointment letter, which resulted toIEBC to procure BVR devices *ni"r..- i"J io a'costty roan by the Governmentti lnability to perform fun,ctlons stipulated in his appointment letter, leading to late and
[T,1":,#,i#"n:"jr=yl?rits iiil-maie'it impossiote to train f ersonner and conduct

iii Variation of contract to Ms. Face Technorogies for the procurement of an extra 4,600
lH 

'1::',[Hfff:3j5;i':,1$f 
;;"ii 

"i roz ,. -qil,r,t"i in nesuraro,i srrbi"r
iv Fairure to ensure that EVrDs kits were inspected and accepted on derivery

The former Director, Frnance and procurement faibd to per-form his functions inaccordance to the law,
i variation of contract t,o, Ms 

,,Face.Technorogie-s lor the procurement of an extra 4,600kits This was beyond the allowed tnresnl,ta"or 10% as 'itipit"trii, 
Regurations 31(b) ofthe Pubtic procurement and Disposuii"gut)tions, 2006.
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ii. lnability to ensure that EVIDs kits were inspected and accepted on delivery to
asceftain quality and value for money.

iii. Processing payment of Kshs 1,431,997,965 00 for Ms. Face Technologies without
due diligence. Procedure demands that an lnspection certificate be among the
documents attached for approval of final payment.

iv. Being part of the due diligence team that traveled to lndia knowing too well that he
had sat in the tender committee, contrary to Regulation
16(4) of the Public Procurement and DisposalRegulations,2006.

NiR. B ERN ARD IVY AC 11 t E O

The then procurement manager failed to ensure strict compliance to the procurement
regulations, as the head of this deparlment. He specifically failed to avail the tender
opening register as required by Section 60(6) of the Public Procurement and Disposal
AcL 2005.

T E I\I D E R C O IIII II/I I TT E E S

(i) I\rlembers of the 2nd BVR Tender Committee namely [r/ls. lmmaculate Nienge
Kassail, Mr. Joel ft/labonga, Mr Peter lbrae, Ms. Nancy Kariuki, Mr. Mohamed Jabane,
Ms. Dinah Liech, Mr. Bilha Kiptugen and Mr. Bernard Nyachieo, recommended award of
tender to Face Technologies that quoted well above budget, contrary to Regulation
31(b) as it went beyond the allowed threshold of 10% as stipulated in the Public
Procurement and Disposal Regulations of 2006. The Public Accounts Committee finds
suspicion in the Tender Committee's determination to award the contract to Face
Technologies.

(iv) The EVIDs Tender Evaluation Committee of [Ms. Decimah l. lV'mayi, Mr, James
Gichuhi, [Vlr. Steven lkileng, t\/lr. N/lichael Ouma, IVr. Godfrey Lemiso, lVr. Reuben
Chirchir, all of IEBC; and IVlr Wilfer Kibii and [/lr Washington Okoth of KEBS, and t\/ir.
Thomas Odhiambo of e-Government was found to have breached Regulation 16(6) of
the Procurement Regulations by failing to

2!

(ii) The ERIS Tender Committee members composed of Ms. tseatrice Sungura'
Nyabuto, Mr. Edward Karisa, Mr. Joel Mabonga, Mr. Bilha Kiptugen, Ms. Dinah Liech,

Mr. Willie Kamanga and Ms. Dianah Mwacharo, used quotations to procure 5,951

mobite phones af a cosl of Kshs.17,847,049.00, in additiort to procurement of audio-
visual equipment at a cosf of Kshs. 5,078,480.00, well above fhe Kshs. 1 million
threshold contrary to provisions of the First Schedule of the Public Procurement and
Dlsposa/ Regulations 2006

(iii)The ER7-S Tender Committee members comprising Mr. Edward Karisa, Mr. Bilha

Kiptugen, Ms. Dinah Liech, Mr. Lemiso Godfrey, Mr. Wilhe Kamanga and Ms. Milcah
Chebosls directly procured WAN connectivity from Safaricom Limited at a cost of
Kshs.6,132,01 3.00 in contravention of Section 74 of the Public Procurement and

DisposalAct, 2005.
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conduct individual evaluations lt therefore cannot be ascertained that the process wasfree and fair.

N/IR. EZRA SINIIYIJ CHILOBA

3'2.9. The Petitioner categorically states that the IEBC Team failed to effectively link
and integrate the BVR system into the Electronic Voter ldentification System/ devices

The current cEo paid a claim of about Kshs 258 million to Face Technologies for theextra claims that arose from the variations. This payment was irregurar as it was notsupporled by a valid contract. The former cEo had indeed aeclined to effect payments
on the claim

3.2.8. The Petitioner contents that IEBC Team because of its incompetence andinability, missed the golden opportunity to effectively implement the BVR system thatwould have reinforced the integrity of the voters' register and introduced efficiency inthe process of voter registration. The BVR process if administered effectively and
efficiently by the IEBC Team, would have fully automated the entire voter registrationprocess by automaticaily generating a nationar register, county regrster and
constituency register more efficiently than would be the case with a manual system. wecould not have had the cumbersome and chailenging process of reryrng on severar
voters registers which were not only confusing but raised a lot of questions, suspicion
and mistrust among the erectorar process stakehorders about the abirity and
competency of the IEBC to produce an accurate and verifiable principle Register of
Voters (PRV) for the 2013 general elections and subsequent ones. The interface
between the BVR and EVID systems wa not effectively handled by the IEBC Team and
therefore the EVID Kits did not accurately represent the firral ceriifiecl voter register used
in the 2013 general elections. original planning was for the voter registration data to be
uploaded rnto EVID systents within the month of January 2013. This was not possible
for the IEBC Team due to the finalization of the voter register and the late delivery of
EVID kits EVlD devices did not begin to arrive at the IEBC warehouse until February
12' 2013, and the final delivery did not occur until February 2g,2013. The Electronic
Transmission of results using mobile phones was yet another fiasco of the IEBEC
Team. The IEBC's Electronic Vote Tallying system (EVTS) was also dysfunctional
because of a number of shotlcomings; there was poor user interface, lack of security
mechanism to protect data being transmitted, tack of feedback mechanism to presiding
officers confirming lhe successful transmission of results, lack of functionality to handle
more than one election at the same time and lack of integration capacity with digitat
maps. Again, this is a pointer to incompetence in terms of poor pranning, i[ -preparedness of the IEBC Team.
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which arrived on the eve of the 2013 general elections and most staff, especially filed

staff in charge of voting were not grven any humble time and opportunity to get properly

trained on the operations and workings of the new technologies introduced by the IEBC

Team at the last minute. The IEBC Team failed to link the same BVR-EVID integrated
system to the political party membership to the voter register - which was a critical
element for managing the nomination of candidates This pa(ly contributed to the mess
wrtnessed during the nomination processes of most political parties who attempted to
use the IEBC Registers to cross-check the names of their members who were
participating in their respective party nomination exercises.

The PAC audit establrshed the following on the BVR.-

l. There was no evidence that the procurement plans for 201 1/2012 and
2012/2013 were approved by the IEBC management.
ll. The tender opening minutes for the BVR tender were only signed by the Chairman
and Secretary, while t-he Tender Opening Committee opened financial proposals and
technical proposa/s at the same time, which was contrary to the Public Procurement
and Disposal Act, 2005 and Regulations 2006.

lll. The Accounting Officer irregularly appointed persons to the evaluation and due
diligence team for a trip to lndia.

lV There was no evidence that the CEO consulted the Commission or the Tender
Committee before he terminated the first BVR tender.

EVIDs
I Evaluators did not conduct individual evaluation as per Regulation 16 (6) of the
P rocu rement Reg u I ation s.

ll . IEBC f ailed to conduct due diligence on a successfu/ bidder even after reporls of
malpractice in Uganda by the same company.

ttl. Letters of notificalion of award to successful and unsuccessful bidders were not done
on the same day as per Secfion 67(2) of the Procurement AcL

tV. Variation of contract by more than 10% was done in disregard of Regulation 31 of
the Procurement Regulations.

V. lnspection and variation of the 34,600 devices was not done prior to deployment,
This breached Regulation 17(3) of the Procurement Regulatrcns.

Vl. The Commission failed to adhere to technical advice to cancel the EVID tender
before entering into contract Face Technologies did not have the required
infrastructure. Thts oversight on the part of IEBC largely led to the failure of the system.

ETRS
L IEBC un-procedurally used quotations to procure 5,951 mobile phones af Kshs.
17,847,049.00 and audio-visualequipment af Kshs 5,078,480. This was well above the
Kshs 7 million threshold for use of this procurement method
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ll fhe Commission directly procured WAN connectivity from Safaricom Limited atKshs 6, 132,013 contrary to Section 74 of the pubric procurement and Disposat Act,2005
lll. Further, the commission.made an irregular payment of Kshs.4g0,516 to Airlet KenyaLimited for services not rendered

REMOVAI oF lEBc oN GRouNDs oF INCOMPTENCE & tAcK oF INTEGRITY As STIPUAITED tN ARTTcLE zsi oF rHE coNslruTtoN oF t(ENyA

The Presiding officers experienced difficutties transmitting resu/fs due to RrS seryerslowdown The server originaily procured for Rrs was bhporariry configured to beused in preparation of EVI-D data. This process ended two'(2) days to the Election Dayand^was then configured for RrS. Ihr.s /eft very limited time ior adequate testing of theRrS server configuration Consequentty, the tog file filled up the disk space allocated forR fS and stalled the system

Training of the presiding officers was not adequate. Most of the mobile phones and SIMcards for Resu/fs Iransmissio n were delivered after the training oti the presiaing officershad been concluded Some consf ituencies received equipmeni on the night before theelection This meant that officers were not adequatety'trained on technology or where itwas conducted it was not hands_on.

3.2.10. The Petitioner notes that as a result of incompetence and internal
operational inefficiency the IEBC Team failed to promptly complete the compilatron of
the final Principal Register of Voters, a key aspect of the electoral process in terrns of
citizens' constitutional rrghts and furrdamental freedoms of participation and choice in
the context of promoting electoral democracy in Kenya. This shortcoming on the part of
the IEBC Team limrtecl the duratton for its public inspection of the principal Register of
Voters (PRV). As if that is not enough, training of registration staff by IEBC on the use of
BVR was conducted for a very short period of only four (4) days from November,l2-
17, 20'12 through a methodorogy known as cascade training. These trainings were
ineffective and more theoretical than practical given the shortage of training (BVR) Kits,
with some regions and constituencies reporting only one krt for 10 trainees. The training
appeared to focus on the end-users, whilst to some degree being neglected for support
and oversight staff. l-he issue of passworc/s that had expired, which had been set
during manufacturing process and related technical issues post great challenges to the
ill-trained filed staff and their seniors/ supervisors were helpless. Vhis again consumed a
week or so from the already constrained duration for voter registi-ation. lncleed, fhere js
no evidence that there was any training provided for constituency Election
Coordinators ( CECs) or Regional ICT staff who were the first point of contact in
the event of rssues being encountered during voter registration, which again
points towards poor planning and incompetence on the part of the IEBC Team..
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3.2.11. The Petitioner further notes that upon compilation of the register, the IEBC
opened it for inspection and rectification for a period of only 15 days instead of 30 days
thus on 4 January 2013 and completed this exercise on 19 January 20'l 3. The
compilation of the PRVwas certified as complete on 1B February 2013 by notice in the
Kenya Gazette, in leading daily newspapers and on the IEBC website, which was hardly
accessible to civil society organizations, political parties, media, observers and other
stakeholders in the electoral process. More so, the stakeholders had only 15 days or
less to verify and authenticate the details in the Principal Register of Voters before the
Election Day thus 4th [Vlarch 2913. At this point, the indicated total number of registered
voters in the BVR Registerwas'14,352,545, urhile the Special Register had 36,236
registered voters.

The PAC findings was that until the voters register was certified and gazetted on 18
February, 2013, there was no voters' register to migrate to EVlDs. After cerlification of
the voters register, it was practically impossible to complete the data extraction and
upload onto EVlDs, ten days to the election. This also hampered the training of IEBC
staff on the use of the devices,' some equipment came in as /ate as 28th February,
2013.
The Result Iransmissron System failed because a seryer dedicated to this exercise was
not put to EVIDs use until three days to the General Election. This compromised lesl
runs activities Furlhermore, the server still contained EVIDs data and this constrained
partitioned space. This was fixed but some siaff on the ground had already given up on
electronic transmission and resorted to manual transmission. The late procurement of
EVIDs had a general ripple effect on the effectiveness of fhe Resu/ts Transmission
Sysfem.
The transfer of data fntm BVR to EVIDs began before cerTification was done. Ihis razas

due to the pressure put by the Commission on the ICT directorate to per-form. ln some
insfances, there was discrepancy between the BVR and the EVIDs data

3.2.12. The Petitioner obseryes that up-to now the IEBC Team rs yet to clean the

Principle Voters Register that was used in the 2013 general elections for the six elective
positions in the Country There were numerous discrepancies in the said Register as

will be illustrated later with the ludgment in the Senatorial Election Petition No.3 of
2013 filed by Musikari Nazi Kombo ys Moses f|lasika WetanE'ula and IEBC as fhe
Znd Respondent at the High Court of Kenya at Bungoma.

3.2.13. The Petitioner states that because of internal incompetence and inefficiency
and inability, the IEBC Team failed to create awareness among the stakeholders and
voters through a comprehensive voter education programme on relevant voter
information related to the elements of Kenya's Principal F.egister. This led to a lot of
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susprcron and confusion among the stakehorders, especiaily the poriticar parties andcandidates who thought there were multiple registers deliberately created by the IEBCTeam to rig the generar erections The key erements of Kenya,s irincipat voters, registerthat the IEBC Team failed to disseminate to the stakehordeis and the electorates were
Biometric voters' Register (BVR): contains all the voter registration information for amajority of the voters (over 14 million), including biometrics

special Register: contains ail the voter registration information for approximatery36,000 voters, except biometrics.

Diaspora Register' contains all the voter registration information forvoters registered inthe Diaspora

Green Book: The primary reference at regrstration; used bythe IEBC as the referenceof last resort after the massrve and widespread fairure of the Erectronic Voterldentification Devices (EVlDs) tn over 60% of the polling stations in the country, furtherillustrating the incompetence and lack of preparedness on the part of the IEBC Team.

3'2'14' The Petitioner further observes that as the electoral process moved towardsconclusion' the IEBC's figures of the total number of registered voters were found to bevery inconsistent, confusing and unconvincing to the stakehoglders in the electoralprocess of 4th IVIarch 201 3 Th us the n umbers appeared to have either changed or hadmaterial miscarcuratrons. For instance, on 9th March 2013 the total number ofregistered voters at the end of il-re tailying of resurts was indicated as 14,352,533 (adifference of 12 voters). However, if the county totars are added up, the sum of ailcounty totals comes to 14,349,g96 (a difference of 2,649 voters). on 1g Jury 2013 thenumber had changed to 14,3g8,7g1 (a difference of 36,236 voters)

3'2'15' The Petitioner observes that in light of the requirements of the law and the factthat the registration process ought to have been concluded 30 days before the generalelectron, these changing registration figures (and the rEBC,s.heavy reriance on theGreen Book to justify huge variances in the figures) were uigorousiy argued asmalpractices in the Supreme court in Raira odinga vs The rEBC &'others, andcontinues to cast a croud of suspicion over the quality of the pRV and the competencyof the IEBC Team that underlook the sard registration process prior to the said generalelections.

REMOVATOFIEBCONGROUIIDSOFINCOMPIENCE&LACI(OFINTEGRITYAS 
STIPUATTED II! ARTICTE 251 OF THE CONSIITUIION OF (ENYA
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3.2.'16. The Petitioner asserts that in reality, even if it is accepted that the BVR
Register, the Special Register and the Diaspora Register are components of the
Principal Voters' Register (PVR), the intention of the electoral law was that therr

contents should remain 'frozen' after it had been gazetted and should be the final roll

call of voters and only reference point for the number of people who were eligible to
rlote.

3.2.17. Your Petitioner states that aforementioned discrepancies in the total number of
registered voters further fortifies his argument that the IEBC Team was not only

incompetent but also infective and lacked the necessary capacity to fulfill its

constitutional mandate and function of voter registration with regard to voter
regrstration and hence should be dismissed from office. Resort to the Green Book

further evokes memories of the former registration system, which used optical mark
readers but also had a Green Book as a fall-back position. The Green Book cannot be

trusted as the primary reference when there has been a sizeable investment in

technology and the public has been assured all along that technology will provide

safeguards against past inaccuracies in the voters' register. This is no way to build

confidence in the accuracy of the register, a key confidence-building measure that is far
from achieved.

3.2.18. Your Petitioner observes that the IEBC Team failed to ensure that an
accurate and verifiable Principle Register of Voters (PVR) was prepared in good time
and promptly shared/distributed politrcal parties and others to the stakeholders in the
electoral process. ln this resp:ct the IEBC Team could not therefore certainly and

accurately and certainty determine all those who were eligible to vote in the 4th March
2013 General Elections. This explains why there were variations and discrepancies in

the number of registered voters in the Principal Voter Register, as highlighted earlier in

this Petition under Paragraph 2.5.14. The per{ormance of the IEBC Team with regard

to its functron of voter registration raised more questions than answers about the

credibility of the PVR and capacity of the IEBC Team to carry out a seamless voter
registration exercise as stipulated in Articles 82 & 83 of the Constitution of Kenya 20'10

and the Elections Act 2011.
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3'3' lncompetence of the |EBC Team rnanifestecr in the irregurarities andmalpractices during voting 4th [/larch 2013, contrary to the provisions of Article g6of the Constitution of Kenya 2010;

3.3.1. The Petitioner observes that the constitution of Kenya 2010, rEBC Act 20.11 andthe Elections Act 2011 grant the rEBC vast powers over conducting and managingelections as witnessed rn the 4th March 2013 According,"oiiJ"'g6 of the constitutionof Kenya; at every erection, the independent Erectorar and Boundaries commissiottsha// ensure that-

(a) whatever voting method is used, the system is simpte, accurate, verifiabre, secure,acco u nta b le and tra n s pa re nt,

(b) the vofes casr are counted, taburated and resurts announced prompry by thepresiding officer at each poiling station;

(c) the resu/fs from the polling stafions are openly and accuratety collatec) and promplyannounced by the returning officer; and

(d) appropriate structures and mechanisms to eliminate electoral malpractice are put inplace, including the safekeeping of lection materials.

3.3. 2. Your Petitioner states that credibirity of the rEBC s Resurts Talrying andTransmission systems in the2013 generar erections raised more questions thananswers This in turn tainted its public image and eroded rts integrity as an impartial andcredible Electoral lVlanagement Body. The negative perception continues to haunt the,members of IEBC and tts management day by day. lt rcquires urgent self introspectionand souls searchrng on their part, individuaily and coilectivery as io whether theircontinued stay in office is tenable anymore.

3.3.3. Your Petitioner states that the rEBC Team faired to effectivery, accuratery andpromptly process and transmission the results of the six seats in the general elections of4thMarch20'l3asstrpulatedinArticleg6oftheconstSitutionofKenya20l0. 
Thrsnotwithstanding the deproyment of a strong and expensive work force of permanent

and temporal staff to the turn of about 300,000 in all the 33 400 or so polling stations.290 constituencies and 47 counties in the country The break down was as foilows.

" 33,400 Presiding officers supervised counting at the pofiing-statron rever,
completed statutory forms 34, 35and 36 and announcea potting station resurts
and relayed provisionar resurts to the rEBC headquarters tailyrng centre.
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290 Returning Officers aggregated and announced members of the National

Assembly, county assembly members and the votes for the other seats.

47 County Returning Officers aggregated and announced governors, senators,

county women representatives and votes for the presidential election. IEBC

headquarters announces winner of the presidential election.

IEBC national tallying centre through its Charrman announced winner of the

Presidential Election and other presidential candidates in the 4th tVlarch 2013

general elections.

o

o

o

3.4. Your Petitioner states that despite a generally good image when it was

established, riding in part on the public approval ratings of its predecessor, the

lndependent lnterim Electoral Commission (llEC), the IEBC briefly ran into a number

of credibility and integrity challenges; its public approval ratings, in various public

opinion surveys conducted by the Kenya National Dialogue and Reconciliation

It/lonitoring Project and others, dipped irreparably up to now as will be illustrated by

various memorandums, media statements and pronouncements by leaders and

stakeholders across the political, religious, civil society and geographical divides.

There were a number of institutional and operational challenges which negatively
impacted on the competence, efficiency and effectiveness of the IEBC Team and

subsequently eroded its integrity and public confidence/trusf in the run-up to and

following the March 2013 general elections. The most significant of the management

short comings and challenges which compounded IEBC Team's to incompetence

and loss of integrity were

o Perennial and protracted wrangles between the commissioners, especially the

Chairman Ahmed lsaack Hassan and management led by the then Commission

Secretary, James Oswago;

. Weak enforcement of the election laws, especially the electoral code of conduct

and electoral offences provisions of the elections act 201 1;

o Uncertainty over the election date that eventually moved to court for haring and

determination;

. The controversial and late acquisition of the Biometric Voter Registration (BVR)

kits and the Electronic Voter ldentification devices(EVlDs) ; and

Delays in the promulgation of election regulations
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3'5' The Petitioner observes that some of the aforementioned shortcomings, challengesand inadequacies of the rEBC Team continue to date, and new ones have since arisenbased on developments since the 201: generat elections and the current electioneeringmood in the country which has not onry poriticized and heightened poriticartemperatures but also eroded public confidence and trust in the commission. These hasin turn brurred the image of an independent, impa(iar, fair and credrbre FrectorarlVlanagement Body and polluted the electoral environment for effective and efficient

[il?,?r",:a".t 
of the forthcoming general etections by the tEBC team as curren,y

3'6 Your Petitioner maintains that all the aforementioned aspects constitute the maingrounds of incompetence and lack of integrity that are discussed in details in severalparagraphs of this Petition, lt can not be over emphasized in this context that the IEBCTeam not only failed to assert its independence in the 2013 general elections , but alsodid not fully appreciate, internalize and operationalize the immense constitutionalmandate, powers and functions of a strong and independent erectorar managementbody (EMB) envisaged by the framers of tie constitution of Kenya 2010. lndeed theIEBC Team as currentiy faired to rise to the occasion and/ or occupy its powerfur andrightly position as stipulated in vartous provisions of the constitutron of Kenya and itsenabling legislations The petitioner shall later on revisit, broaden and fortify his premiseand argument in the context of this petition

REMOVAT OF JEBC OAI GROUNDS OF IFICOIVIPT5I!CE & LACK OF INTEGRITY AS STIPUATTE D IN ARTICLE 251 OF THE CONSTIiUIION OF KENYA

3'7' Your Petitioner observes that the IEBC Team before and during the 2013 generalelections operated on a very weak, contradictory, antagonistic, porarized andincompetent internal governance structures with two competitive axis or centres ofpower' The first axis comprising of the chairman, some commissioners and staff. Thesecond axis was composed of the former Secretary of tlie comnrission, somecommissioners and staff. This cold war /lke scenario was experienced before, duringand to some extent after the general elections of 4th March 2013. soon after the IEBCcommissioners were appornted and sworn into office in November 201 1, theyorganizeda strategic planning retreat with management to plan for the forthcomrng elections andto discuss other aspects of the newly established Electoral lVlanagement Body (ElvlB,s)mandate and functions According to media reports and informed internal sources thatdo not wish to be disclosed or be seen discussing fellow commissiolers and staff.towards the end of that retreat, the current chairman informed hi. f;i;; iol.,ril",on"r.at a commission meeting rn the coastar region that the rEBC needed to appoint acommission Secretary - in the meantime,ihe inc,-rmbent wourd be designated Actingcommission secretary For many observers, this was a continuation of the controversy
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between the charrperson's office and the Commission Secretary's in the last days of the

llEC. The IEBC proceeded to adve(ise for a Commission Secretary and two deputies.
The matter eventually went to court and a voter obtained an rnjunction against the
IEBC s recruitment of a new Commission Secretary, pending determination of the suit.

This particular case is still pending in the high court awaiting hearing and determination.

3.8. The Petitioner notes thatthe IEBC proceeded with the appointment of two
deputies, pending determination of the suit regarding the Commission Secretary. While
the IEBC kept a public image of unity and many of its officials stated categorically that
the matter had since been buried, it is possible that it was merely a microcosm of
governance issues that created suspicron and mistrust among comrnissioners and staff
galvanized around the current Chairman and the former secretary, who operated two
parallel centres of power within the Electoral lVlanagement Body. This phenomenon

continues to plague the IEBC's unity of purpose in diverse ways and may, in fact, mask
broader board and management separation issues. One would argue that those
wrangles have since been sorted out after the suspension and eventual sacking of the

former Secretary James Oswago, but he has hrs strong allies and sympathizers in the
name of some commissioners and staff in the management and in the '1 7 regions and

290 constituencies There is a need for parliament to reflection on how to strike a
balance between the executrve powers of full-time commissioners, the responsibilities of
the Chief Electoral Offrcer/Commission Secretary and the rest of the secretariat in day-
to-day administration

3.9. Your Petitioner's anonymous interviews with representatives of IEBC at both

levels of Commissioners and Staff reveal that.-

" /t is stl// not clear what the dividing lines are between the policy and administrative
domains.

" There are no institutionalized guidelines for how to manage this separation.

" There is no contmon understanding of the core processes of delivering free, fair and
transparent general election because of the current fear and uncertarnty among most
commissioners and staff of the emerging negative perceptions and violent protests and

anti- IEBC debates in the media and public fora by leaders across the political and
religious divides. fhis ls fertile ground for the kind of conflicts that have sometimes
flared up, as well as the managerial stasis ihat sometimes sefs in when staff is not sure
if they will be accused of crossing the policy line or survive the envisaged vetting.
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3'10' Your Petitioner is of the view that in order to strengthen the governance siructureof the future Electorar [\/ranagement Body, there is need for Nationar Assembry andSenafe could consider -

' Expending more effort on reinforcing board-management separation;

' Having an even smailer number of commissioners (say, three orfive maximum) whowill focus more on policyissues.. or

" Having all or some of the commlssioners serve part-time. lnadequate electoral lawenforcement capacity.

3'11' Your Petitioner states that the IEBC Team as curren|y constituted lacks thecompetence, capacity and integrity to eliminate electoral offences and malpractices inthe forthcoming general elections, as was recently witnessed in the two by lections inl\zlalindi and Kericho, respectivery. rndeed, given the nature of Kenya,s erectorarprocess, the said by-elections have had claims of irregularities, with claims and counterclaims of irregularities and electoral malpractices across the political divide. This hasfurther cast doubt about the competence, preparedness and ability of the current IEBCTeam to effectivery dear with erectorar offences in the next g"nurur erections For
instance, on one hand, the Ruring Jubiree coarrtion crarmed that rEBc rrgged the byelections in Malindi in favour of the opposition candidate sponsored by oDrv and byextension the coRD coarition. on the other hand the opposition party KANU and itsnewly found allies in coRD coalition claimed that the same IEBC rigged the KerichoSenatorial Elections in favour of the Jubiree coarition candidate. rn this regard, bothsides of the political divide have continued to express their reservations and doubts
about the competence, ability and capacity of the current IEBC Team to guarantee this
Country free, fair, peaceful and credible general election.

3.12. Your Petitioner further states that IEBC and its sister agency, offrce of the
Registrar of Political Parties have failed to regulate the unpatriotic and undisciplined
behaviour of some members of political party who in one way or the other compromises
or erodes the credibility of the electoral process political parties have also had
controversies relating to the changed allegiance of some of their elected members
without suffering the consequences of by-erections as providecl for in raw _ chiefry bypublicly supporting others without writing letters of resignation to the Speaker of the
National Assembly or the Senate Legally, these members should be deemecl both by
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their parties and the Registrar of Political Parties (RPP) and IEBC to have resigned in

accordancewith the provisions of Section 1 (5)of the Politrcal Parties Act,2011, but

this has not been the case. lnstead, the RPP has sought a legal opinton on the issue

from the Attorney-General, while there are a number of pending cases in the courts on

the matter. This seeming weakness in enforcing electoral law has raised doubts on the

IEBC's competence and integrity to dealwith law-breaking by political parties and
their members.

3.13. Your Petitioner maintains that IEBC lacks the competence and capacity to deal

with electoral offence relating to bribery and treating in the past and future general

elections and by lections. That despite the enactment of the Election Campaign

Financing Act, its mere passage does not inspire public confidence in the IEBC's ability

to rein in wayward political parties and aspirants or candidates lt will be encouraging

and inspiring public confidence if at all many of electoral offenders in the 2013 and

subsequent by elections were heavily punished by the IEBC Team as a deterrence

measure. Unfortunately, since most electoral offenders, especially high profile political

leaders were not arrested and prosecuted by IEBC in 2013 and the said by elections,

most stakeholders are apprehensive that IEBC does not have the competence and

capacity to deal with such violations and that nray be business as usuai in the next

general elections, if at all the current IEBC is allowed to preside over the general

elections.

3.14. Your Petitioner observes that the enforcement of nomination procedures in the

2013 general elections was also somewhat hampered by the IEBC Nominations

Disputes Committee's overlapping mandate and functions with the Political Padies

Disputes Tribunal (PPDT) and the courts Another area in which the IEBC has

experienced challenges was the promulgation of election regulations on the electoral

process generally.

3.15. Your Petitioner asserts that despite the fact that the law requires regulations to

be adopted by Parliament before they become law; the IEBC had not delivered the draft

regulations to the relevant Committee of Parliament six days to the original deadline.

Parliament had to demand delivery in strong terms, following which the regulations were

tabled by the Minister for Justice, National Cohesion and Constitutional Affairs. The

Election (Amendment) Act, following a Bill by the Chairman of the Constitutional

lmplementation Oversight Committee, saved the day by extending the time for the

promulgation of the regulations. The IEBC eventually submitted the electton regulations,

as amended and approved by Parliament, to the Government Printer for publication on
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3'16' Your Petitioner observes that the IEBC's weak capacity to enforce the law and itsown regulations is ir.r part a refrection of its vurnerabirity to the infiuence of ancimanipulatlon by political parlies Not only is this evident from the manner in which theRPP handled political parties flouting the Political partres Act in the transition period, butalso in the incompetent manner in which the iEBC handred the nomination ofspecial seat representatives before and after the 201 3 generar e/ec#ons. Therewas subsequentry court action on the nominated members of county assembries, inaddition to the nomination of candidates for the direct elections before the generalelection and nominated members of the Nationar Assembry and senate. The rEBCTeam subsequentiy received some public condemnation for these irregularities, whichadds to its generar incompetence and integrity shortcomings with the rest of theelectoral process.

REIvlovAL or iEBc oN GRouNDs oF tNcoMprENcE & IACK oF rNTE.Rrry As 5TrpuAI-rlD rN An.ircrE r5i Df rHE coNsiriii iroi! oF (€r!yA

2November2012 whirethisendedtheprocessof promulgatingtheErection(Generar)
Regulations, 2012, rhe Election (Registration of Voters) Regurations, 2012, and theElection (Voter Education) Reguiations, 2012, tris a stark reminder of the extent towhtch it is likely that the IEBC was incompetent as manifested in its inability able todischarge its obligations within the statutory dead[nes. As the next general elections aregoing to be such high-pressure, high stakes event and time-sensitive events, just likethe 2013 were, this is very worrying practice on the part of the Erectorar ManagementBody

3.17. Your Petitioner states that the rEBC team through its chairman has reportedryopined that some of the commission's fairures and shortcomings in the2013 generarelections may have been due to the rogisticar chailenges of running six erectionssimultaneously whire this seemed to make some sense, but in the absence of a weilreasoned opinion that weighs this supposed benefit against the likeljhood of at leastdoubling or tripling high electoral costs, it is not readily apparent that this will necessarilylead to an improvement in the lEBC,s performance

3'18' Your Petitioner observes that because of incompetence and rack of humancapacity, IEBC failed to appty and or utilizeits prosecufo rial powers donated to itfrom Article l sT of the constitution of Kenya 201 0 with regard to electron offenclersAs rndicated ersewhere in thrs petrtron, tne iggc even triedln the 2013 general
elections to put together a fledgling investigative and pro,secrrtron team to enable it tc:discharge this mandate rts output from the 2013 erections. compared to ail theallegations of malfeasance, is nevertheless not apparent and this in itself illustrates the
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fact that the current IEBC has no capacity and competence to engage in prosecution as

stipulated rn the elections Act 2011 and its amendments.

3.19. Your Petitioner further states that either way, the IEBC and Kenya's response to
electoral malpractices and/ or offences is not strong enough to send a clearly deterrent
message to would-be election offenders about the cost of committing electoral crimes.
lnsufficient electoral transparency and accountability Electoral transparency was one of

the weakest aspects of Kenya's electoral process in the 2013 general elections.

2.10. Your Petitioner observes that the spirit and the letter of the Constrtution of Kenya

was to establish a strong, independent, transparent and accountable electoral
management body that will guarantee this country free, fair, peaceful, transparent and

accountable electoral process and credible election results as part of it goal of creating,
nurturing and sustaining electoral democracy in a multi-party political environment. . .

lronically, transparency and accountability of IEBC to its stakeholders, especially
political parties and civil society seems to have weakened with the advent of a stronger

Electoral N/lanagement Body anchored in various provisions of the Constttution of Kenya

2010 and the electoral laws lndeed, IEBC was opaque in terms of making public
the results of many of its electoral exercises, including its new technologies such
as BVR, EVID and Resu/ts fransmission Sysfem (RfS). This in turn led to
increased suspicion and mistrust of the IEBC Team and its resu/fs for the 2013

general elections, especially in the presidential resu/fs transmission process.

3.20. Your Petitioner asserts that for the sake of integrity and credibility, it was not

enough for the IEBC Team to have publicly projected the results on large screens as

they come in 2013.-Ihe IEBC failed to have allthe critrcal information in the election
results audit trail publicly available to enable its accuracy and the absence of fraud to be

ascertained. There is currently some disquiet over the fact that the 2013 general

election results are still not publicly available, amid claims that the IEBC cannot account

for disproportionately large discrepancies (some medra reports put them at close to a

million votes) between the vote tallies in the presidential and other elections and that

this has, among others, affected the distribution of the monies due to political parties

from the Political Parties Fund.
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3.?1. Your Petitioner further asserts that the tendency of the current rEBC to beopaque, defensive and over reactive on issues pertaining its competence andineffective performance in the 2013 general elections is not lust an image issue or merenegative perception for the IEBC but could potentially reduce its integrity and publicconfidence in both the rEBC and the Supreme court (depending on how rt handres anydispute emanating from such controversy). Election results are such an important partof the reform of the country's electoral process that stakeholders and electoral analystsshould not be second-guessing the Erectorar lvanagement Body or deriving theiraccuracy from survey methodology such as the parallel vote tabulation employed by theLocal Domestic Election observers Group (ELOG). That one of the impo(ant things thatwould have helped restore public trusi is the IEBC's final results in a form that wouldhave put all electoral stal<eholders at the same level in terms of the primary data, and ina form that opens up the resurts processing system and its products to independentverification To this end IEBC Team terribly failed in its Results Transmission system(RTS) which left the stakeholders doubting the authenticity of the results that werereleased after the comprete breakdown of the said technorogy. coupred with the derayin producing the results, and the already swirling rumours about the discrepancies in theresult tallies, further eroded public faiths in the IrEBC as currenily constituted,

4' O'Your Petitioner asserts that IEBC s rncompetence was manifested in its failure toregulate political parties during norninations and campaigns of 20r 3. contrary to theprovisions of Articles 88(4) (d), 9t and g2.

4'1' Your Petitioner states that IEBC is also rnandated by law to establish the polrtical
Parties Liaison committee (ppLC) A strong and vibrant ppLC wourd have not onrybeen a useful forum for consultation with political parties, but would also help to defuse
tensions in the process by dealing with critical challenges from a broader perspective
through consensus-buirding. whire the poriticar parties Act, 20.,l1, envrsages an
independent Registrar of Political Parties (RPP), not subject to the control or directron ofany person or authority, this legislatron is relevant to the IEBC in two ways. ln the first
instance, a substantive Rpp is yet to be appointed, meaning that the previous RppappointedunderthePolitical PartiesAct,No 1Oof2OO7,isstillactingassuchinline
with the transitionar provision in section 51 of the poriticar parties Act, 20.r 1

4'2' Your Petitioner notes the fact that polrtical parties are critical actors in the
electoral process, and the inclusion of the IEBC in the ppLC means that the electoral
lVlanagement Body will still have the function of maintainrng dialogue wrth political
parties and the RPP even after a substantive RPP is appointed,na t" nerar legislation
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is fully operationalized. Such dialoguewill be critical in ensuring political parties

understand their rights and responsibilities in the electoral process are a\^/are of major

decisions in the electoral process and contribute to the IEBC's decisions on major

electoral issues.

4.3. Your Petitioner states that the spirit of the Electrons Act 20'1 1 with regard to PPLC

is that political parties are as subject to the law and to the IEBC's directions as any

other stakeholder in the electoral process They nevertheless enjoy a special place in

the scheme of things since the law requires the establishment of the PPLC as a formal

forum for dialogue and consultation with political parties. The IEBC Team and the RPP

failed to establish a strong PPLC before and afterthe 2013 general elections. Thetwo

institutions also failed to regulate the manner in which political parties conducted their

pa(y nominations for the 2013 general elections and subsequent by elections.

4.4. Your Petitioner observes that political party nominations are another source of

concern and a manifestation of IEBC's incompetence and lack of integrity. The party

nomrnations for the 2013 general elections were a seriolts affront to the Cor-rntry's

multiparty system and its electoral democracy. The political parties were not only

chaotic but also patently undemocratic, quarrelsome, and in some places even violent

However, because of incompetence and lack of integrity, the IEBC did not put in place

administrative mechanisms to supervise these nominations in accordance with the law

and there is indeed doubt over whether, given all the imperatives of organizing a

successful general election, this supervisory function of the IEBC over political parties

will ever be exercised in the next general elections, especially in the context of complex

general elections such as those held on 4th March 2013.

4.5. Your Petitioner observes that the IEBC may have an administrative reason for not

supervising the political parties nominations in 20'1 3, since it simply djd not have enough

staff to do so, but it seems that ex postfacto supervision in the form of holding political

parties to account for the manner in which they followed their nomination rules and

providing directives on fair nomination processes may be of some help. This is what the

IEBC Election Disputes Tribunal did when it heard 120 nomination-related cases in the

run-up to the last general election However, the short time set aside for the hearing and

determination of disputes created a situation in which some political parties and

candidates felt that they did not get substantive justice from the IEBC Team.

4.6. IEBC incompetence as manifested in its failure to execute its Voter Education

mandate function stipulated in article 8(4)g of the Constitution of Kenya 2010;
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4'6'1 'Your Petitioner states that IEBC farled to out comprehensive voter educationand adequate voter information disseminatron as required by the constitution and theElections Act2011 The IEBC, civilsociety andthe media the relationship between theIEBC and ctrril society is seen in the context of election observation, discussed below,and the discharge of the rEBC's voter education mandate. The ratter was crrticar,especially given the rerative comprexity of hording six erections on one day. rn thisrespect the IEBC published guidelines and regulations on voter education andaccredited voter education service providers However, the rEBC did very ritfle toprovide technical and financial assistance as well as monitor tl-ie irnplenrentation ofvoter education by the accredited civil society organizations. The IEBC failed to carryout quality control and moderation of the materials used despite the fact that it hadpublished a standard curriculum on Voter Education with the help of the Kenya lnstitutefor curriculum Deveropment. The number of spoired and rejected barot papers andirregularities on the statutory forms shows that there was limited voter education andtraining of election staff to be abre to effectivery supervise, manage and monrtor thecomplex electoral process and its newly introduced technologres-.

4'6'2' Your Petitioner asserts that there was poor working relationship between someIEBC staff and the civir society organizations with regard to voter education. Thisproblem persisted rate into the erectorar cycre, with some rEBC stafr memberschallenging the notion that any other civir society or agency courd pray the rore ofproviding voter education. As a resurt, the rEBC originaily intended to conduct votereducation (largery funded by donors) on its own, but eventuaily changed its approachand sought civil society assistance in the delivery of voter edutatjon albeit much laterthan would have been the case if a coilaborative approach had been adopted from thesta rt.

4'6'3' Your Petitioner observes that after launching Voter Education in octob er 20j2, ilwas not untilafterthe stakehorders'conference in February 2013, that rEBC fert thepressure and handed responsibility for delivery to Civil Society organizatrons (cSos)The indecisiveness and Iaxity on the part of the IEBC Team resultld in critical delays inthe implementation of voter education and arso have rimited the programme,s overalreach and impact. Generaily, csos appeared to be asking for greater engagement withthe IEBC and its leadership, while the commission s leaoersnij seemed to view this ashigh maintenance (that is, too invorving) rn this regard, the csos wanted high_reverengagement with commissioners, while the commissioners haci other pressrng prioritiesand therefore delegated the CSO engagement to the IEBC staff
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4.6.4.Your Petitioner states that the CSOs interpreted this as the IEBC's indication

that CSOs and their issues were a lower-order priority to the IEBC's top leadership. ln

its final report, the Election Observation Group decried the Iack of 'effective

communication and information-sharing' by the IEBC. Ultimately, a compromise
between these two extremes will be necessary, based on further consultations and

agreement on the structure of the IEBC's relationship and collaboration with CSOs
generally. The IEBC used the media to inform the public on key stages of the electoral

process. There were, however, two shortcomings in its media use:

. The first was the failure to effectively manage expectations. lVlany pundits questioned

why the IEBC had to communicate a target for its voter registration drive, yet the
previous register had been discredited. This begged the question of what the IEBC uras

basing its estimates on. lt would probably have been wiser to just promise to register 'as

many eligible voters as possible'.

, Secondly, at the height of the BVR controversy, the IEBC seemed to have totally lost

rts public communication strategy, giving rise to the entrenched public belief that all was

not well and, ultimately, that it had been salvaged by the executive Overall the IEBC

failed to read the publrc mood and expectations in the2013 general elections and this
partly explains the growing voter apathy in the Country. The media itself was criticized

for not asking the IEBC tough questions or revealing malpractices out of fear of stoking

tensions similar to those related to the post election violence.

5.0. IEBC Shortcomings in the facilitation of Election Observation and fiflonitoring
mandate and function under Article 88(4) h

5.1. Your Petitioner states that the Constitution of Kenya and the Electrons Act 2011

now recognizes monrtors and requires the IEBC to provide regulations for their work. ln

reality, however. there is some distinction between election observation, election

monitoring and election supervision, The mandate of election observers is to gather

information and make an informed .ludgment without interfering in the process The

mandate of election monitors is to observe the electoral process and to intervene if laws

are being violated. Election supervisors certify the validity of the electoral process. The

IEBC contends that it is the supervisor, only political parties should monitor, and

observers should observe.

5.2. Your Petitioner states that in the run-up to the general election, ELOG called for

more structured dialogure and consultation with the IEBC, which was virtually absent.

Specifically, what the observers were demanding was a well-structured accreditation
process, comprising monthly meetings with the IEBC leadership and IEBC attendance

of their events to provide clarifications The ELOG did not have unfettered access to
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6.2. Your Petitioner highrights some of the events that raised questions aboutIEBC's competence and integrity in the 2013 Generarerections.

u The server processing the provisionar resurts crashed on erection night,

u Engineers replaced its hard disks;

o By then the returnrng officers had decided to physically deliver the results to
Nairobi;

o There were network issues in some areas (yet mobire telephone networks
Safaricom and Airtel coukJ not communicate on the same platform to provide the
necessary redundancy),

' Sorne phones (e.g in N/lombasa) were not configured; and

' lnformation technology stafi explained the difficulties using vocabularies, which
did not help.

o The upshot, though, rs that this was the beginnrng of the erosion of confidence in
the results. The delayed release of the final results months after the electjons
(and in a form that can withstand public audit or scrutiny) still raises questions
about the IEBC's transparency and accountabirity to the voting pubric, if not its
overall competence as an Electoral N/anagement Body.

information it considered pubrrc, such as the voters, regrster in machine_reacrabre
format rhe observers from ELoG and other observer groups were denied a rrst ofpollrng stations until much later in the day. The IEBC accreditation procedures
cumbersome' There was denial of access to observers in some stations even thoughan oath of secrecy was not necessary for observers. The Afrrca centre for openGovernance (Africoc) and Law society of Kenya obseryers also repofted some accessarrd facilitation challenges. IVlany observers have taken issue urith the fact that thetallyirrg centre was out of bounds from the second day and that party agents werethrown out of the tallying hall at one point and were told that the area was a ,security
zone' The question was also asked why IEBC gave the international observers weregiven voters' register earlier than domestic observers
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