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1.0 PREFACE

Hon. Speaker Sir,

On behalf of the Members of the Departmentai Committec No. F on

Finance, Pianning & Trade, and pursuant to the provisions of Standing

Order No.2i0, it is my pleasure and dury to present to the House. the

Committec's Rcpolt on the Petitir:n on Charterhouse Bank Limircd.

The

The

The

The

The

The

The

The

The

The

The

Committee membership comprise of the follorving:-

Hon. Chrysanthus Okemo, EGH, MP (Chairman)

Hon. [Prof.) Philip Kaloki MP (Vice Chairman]

Hon. Jakoyo Midiwo, MGH, I\4 P

Hon. Musikari Kombo, MP

Hon. Lucas Chepkitony, MP

Hon. Sammy Mwaita, MP

Hon. Lenn1, M. Kjiruti, MP

I-lon Nelson Gaichuhie. MP

Hon. Ntoitha M'Mithiaru, MP

Hon. Shakeel Ahmed Shabbir, MP

Hon. Nkoidila OIe Lankas. MP

to investigate, inquire into, and report on ail matters relating to the

mandate, management. activities. administration, operalions and

est-lmates of the assigneC ministries and deparunents;

to studv the programrne and policl'objectives of the minist:'ies and

deDartments and the effectiveness for the implementation.

The Finance. Planning & Trade Committee is one of the Deoartmental

Committees established under Sranding Order No. 198 ri,hose fut-tctions

are lnter c lto:-

(i)

irlJ



P

(rir) tc, irvcstigate and rncluire into a1l maliers relat.ing 1o the assigned

N4inisiries and departir,ents as they rp21, cle'en r-rcc.css:trli and as

r:iav bc rcierred lo t]lcnl b,\,tire Housc. l

(i.,) -.o make reports and recommendations to the House as often as

possible including recommendations of proposed lcgislation.

The sutrjects fa)ling u'ithin thc purvieu' o1' thc Comnirtcc lrrr':- 1--,ublic

finance: banking and insurance; natior'ral plernning and popu)ation

dc:velopment: trade, commerce and rndustn,: LoLrrisnr prornotrnn ;ind

Inir.nalgemcnt.

1.1 PETITION (BACKGROUND)

The petition by the depositors of Charterhouse Bank calis on Parliament

to investigate and to take all appropriate action required to bring to an

end to their continued suffering due to the closure of Charterhouse Bank

q,ith effect from the 23'd of June 2O06 to-date.

The petitioners in their petition require the National Assernb!1' to

investigate and respond to the 27 questions embodied in rhe petrtion.

The Committee responds as follows:-

\Uhether it is true tha'. Chaiterhouse Bank u'as ir':i'oh'ecl : i-, ::-lassii e

\r-AT Ta,rl elaslon. and ii so, h(ru ;nuch.

Banking seruices are exetnpt from VAT, therefore Charterhouse

Bank utas not inaolved in VAT tax euasion.

2. Whether :t is true t-hat Charterhouse Bailk u,as invoived i:i r:rassive

tali evasion of an1' other ia-tes, anci if rt rs true, hou much as oI 23'd

June,2006.

The Cornrnissioner Genera.l of Kenga Revenue Authorttg
confirmed thqt Charterhouse Bank had no outstqnding to-;<

liabilitg or evasion of ang tgpe of ta-x. as qt 23,i June 2006.



3. \\rhe ther rt is t:-ue that Charterhouse Bank ri'as itlvolved itl money

lilunderinq a.s at 23'd.-tune 2006, and ii so;

(i) Hou' much monelr \\'as involved?

(ii) In u'hat crrrninai offences was the monel' utilised?

(iii) Where u'ere lhe above criminal offences committed?

(iv) Who u as t1:r: i-ecipit:nt of the laundercd nloncy?

(r,) From u,hich accounts did the money come from at

Charterhou se Bank?

'Ihere was no anti-moneg laundering legislation as at 23'd June,

2006 c,nd no credible eoidence uas Presented before the

cotntnittee that Charterhouse bank utould haue been inuolued in

moneA laundering. Therefore Charterhouse bank wds not

inuoloed in money laundering '

4. Whether it is true thar Charterhouse Bank was involved in srphoning

monev to offshore accountsJ and if it is true, then:

(i) To u'hich oifshore accounts were the monies transferred?

(ii) From u'hich accounts at Charterhouse Bank did the

monies o:-iginate?

(iii) Hov much nonel v:as transferred in rotal?

(jr') Ircicate the amount b}' accounts if anr'.

The CBK Goaernor and the StoAfiory Manager having beea in

control of Charterhouse Bo;nk for the last 4 gears did not

present before the Committee ang credtble evidence of moneg

siphoned from ang @ccour.t from Charterhouse Bank to eng

account in Joreign countries.

5. \l'hethe: il rs :rue :hat Charterhouse Bank v'as invoh'ed 1n Saling

fictiiicus accounls u'iihour riiles or names of the accoun'- hoideis. anc

il it is lrue . rhen:



(j) What are these accounts and horv man), are the accounts2

{ii) Horu much monell did each fictitious account have?

(iri) And if indeed there were fictitious accounts, why woulcl the

Central Bank not collect that money and move it to the Central

Bank requiring any claimant to claim it from the Central Bank

and leave the petitioners to continue enjoying banking services?

The Gouernor of Centrql Bank q.nd the Statutory Manager
appealed before the committee and did not giue ang credible
euidence of ang fictitious account that did not haue a title nor
moneg Jound in the Bank or banking sqstem @ithout identitg of
the owner.

6. Whether Charterhouse Bank was involved in violations of the Banking

Act. and the Central Bank Prudential Guidelines/ Regulations, and if
so to state q'hich of rhe sections and/or Central Bank prudential

Guidelines/Regulations u,as r.iolated.

The Gooernor of Central Bonk amd the Statutory Ma.nager

appeared before the Committee and inforrned the Committee
thc.t the Bank ho.d violated, Section 10, 1 1 , and 50 of the
Banking Act and Central Bank Pr-udentiol Guid.elines,
CBK/PG/O7. 3.7, s.2 c.nd CBK/PG/O2.3.1, CBK/PG/O8, Guidance
on Foreign Exchange trcnss.ctions Section 4, 5.2, o.nd 6.5

\\rhethe r tnere a.l-e anl' olher banks in Kerva lrrhich have been found

to ha\:e r,rolared lhe Ban}:ing .Aci anci the Cenral Bank Prudential

C urielines 7'Regulations, and if so, pror,icie a list of such vrolations bv

ea.ch b,::rk.

The Gooernor oJ Central Bank confirmed thqt these utolations
are comrrLon violqtions bg the banks in the conduct of banking
business q-nd the AttorneA General confi.rmed that these are



technical ofJenses rernedied bg utag of rnonetary penaltg. A list
of such uiolations is attached in the report.

8. Whether t]-re remedral measLlre for '.he t'tolation ol t)'r r: Bankrng Act

and the Ccntral Bank of Kenva Prudcr-,tial Guidelincsi Rcilulations is

b], q,3y of rronetal-\; penalt1,.

This was confirmed to be so.

9. Whether it is true that the Charterhouse Bank u,as placed under

statutory management due to the generated negative publicity againsi

the bank.

The evidence confirm.s thfs to be so.

10. Whether it is true that the Statutory Manager \^'as appointed in

order to protect the interests of the institution, its depositors and

other creditors.

The stdtement is correct in uieu of section 34 (1) (d) (2) (a), (3) ft)
and (6) oJ the Banking Act.

1 1. \\rhether it is true that the Statuton, Manager was supposed to

take orrer the Bank and assume its banking business, management

and operations to the exclusion of the institutions Boa:'d of Directors.

The sto.tement is correct es fhis ts what is provided Jor under

Section 3a p) @) of the Banking Act.

12. \l/hether rt is true that the negatrve publici:r; that necessi'.ated the

appoinrment of the Statutol' Manager ceaseC to e>:ist bJ, Decernber

2006.

There was no evldence before the Conmtttee conflrmtng how

Long the adoerse publicitg tooh.

t



13. \\Ihcrhe r there is atr., rr':clc:-rcc of ntr,,rr.r' 1,;unciering hclc.l bv an,.,

ciiplomat or dei'clopme:.lt p.l-tl-t€r againsl (lhi,rrerltouse Bank. anC if
so to provlde full Cctails.

No such eoidence utas adduced beJore the Committee.
14. \\thether therc rs zinr, crcCible evicirncc c.r f anv depositor andi/or

account holCcr at Charte r lrousc Bank br:rr-rg i.r criminai, u-hetircr

invo jveci in terrorisr:r, clr,.rg h affickine, or nl()nuv launde ringl, ztnd il so.

provide detaris oI the sarne.

The Director of the Criminal Inuestigation Department appeared

before the Committee accompanied by the Ofjl.cer-in-charge,

Anti- Narcoties ; Offic e r-in-C harg e, Anti-T e rrorism Unit, and theg

all confirmed that there uas no cred.ible euidence either of the

Bank or ang of its directors or associq.tes being inuoloed in ang

drug trafftcking, moneg laundering, or terrorism relq.ted

activities.

5 \l'hether Charir:;-nouse Ba::k u as solveni ai the rime oi beirrg

plac:d unoer s:atur{)r1 mc:iap(:rar:'

The Gouernor of Central Bank confirtned
solvent a.s at 23',: June 2006 when tt
stqtutory tftq.nagement.

that
rras

the Bank wos

placed under

15. \lthether it is r;-ue rhar rhe Sratuion, Manager for the last four

vears has been ustng '.he oepcsitors deposrts for the Dui-pose of

ge:reral e>:penditu:-e. iral'rnS rert anci orher rniscellaneous uses u-hiie

th: Bank re:rain s c,c.rsec.

The Jina-ncio.l stetements Jor the year 2OO5 to 2OO8 presented

bg the statutary mqnager before the Cornrnittee conJirmed that
there lr.,a"d. been expenditure q.nd pagment,



l7 \\ii-rcthcr it is truc tirat the Central 13ank appointcd the Statlttory

i\,1a nage'r for a pe:-tod oI one year and subsequcntlv extcnded ti'e

pcriorl lor anothcr {)n('\1ear tvhicll erlcied otl,22"d.luItc 2OO8

The euidence before the Committee bg Central Bank of Kenga

and the Statutory Manager and also bg correspondence bg the

Attorneg General confirmed thqt the statutorg manager's period

e-xpired on the 22"d of June 2OO8.

Whether the Treasury has ever conlirmed to any person that the

Bank q,ill never be re-opened.

The evidence before the Cornrnittee canfirms that the Central

Bank and the Director oJ Charterhouse Bank have entered into

q.nd executed a re-sttttcturing agreement to re-oPen the Bank. A

copg oJ the re-structuring agreement wos presented beJore the

Committee bg the Gouernor. The euidence bg the Minister for
Finance u.sqs clear tho.t the Pou)er to re-oPen or close the Bank is

vested in Central Bank and not the Tlea.sury'

Wherher the Central Bank has been in possession of Charterhouse

Bank anC rhe petitioners' deposirs u,ithout legal authoriS' and just

cause f:-orn 22"c Ji]ne 2008 to-date.

The Goaernor of Central Bank qnd the Statutorg Manager

appeared before the Committee, where the Governor confirmed

that the Stdtutory llianager is still at Chqrterhouse bank.

The euidence confirrr.s thot the Stdtutory Manager is also an

emplogee of the Central Bank of Kenga.

18

19

20 \\''rr':her it is t:ue '.hai the Slaturon'\4a-:iaser is a:r enpiovee ol rire

Cenr;-al Bank.

:



21. Whether it is true that Charterhouse Bank was not involved in any

criminal activitv \\,arranting the inten,entron of the Central Bank by

appointment of a Statlrtory l\4anager.

The eutdence beJore the Committee confirms that the Std.tutory

Manager utas appointed due to ad.verse publicitg in order to
prevent a tltn on the bank.

22. Whetl'rer it is true that Charterhouse Bank $,as placed under

statutory management for not berng invoh,ed in any criminal activify

but due to adverse publicitr,.

The euidence confirrns that Charterhouse Bank utas placed

under statutory management due to aduerse publicitg,

23. Whether there is any evidence or correspondence b1, an], drpiomat

and / or development partner alleging that Charterhouse Bank u'as

invoh,ed in monel' Iaundering or an)'other offences anC if sc;, p:ovtde

copie s of the same .

Both the Attorneg General and Kenga Anti-Corruption

Commtssion confirtned having receiued such correspondence

Jrom the Americcn Ambessador, uthich is attached es annexure

hereuith-

24. \\Ihether the Cen:ral Bank has an-u-

misu sing rhe peliticners' fund s ald
petitioners banking sen'ices and access

deecis.

justiircarior lo coniinue

to con-iinue denr-ing :h3

ro their deposrrs a;1c tiile

The ChieJ Public Prasecutar inforned the Committee thqt the

alleged violations of the Banking Act q-re technical ofJenses

which do not justifg the closure of a bank.

\\.'herhei'ihe L4i;ris',n'of Fo:eign Alia::-s has an1.-1e:t::s o: evrit:rce

l:oin anl mission rl :espect of Char',e:-house Bank

9

25



No suclr evidence was adduced before the Committee'

26. w1:r:thcr the Mir-rjstrv of lr-rtenlal SecuIity has any credib]e cr'idence

of any depositor, shareholder or director being involved in any

criminal activir\'. i.e. money laundering, drug trafficking or terrorism'

No such credible evidence uas adduced' before the Comrnittee '

27. Whether the Attornel' General has any complaints or

correspondence relating to Charterhouse Bank from any person'

mission or develoPment Partner'

The Attorneg General confirmed

correspondence from the Arnerican

attqched ds dnnexure hereuith'

hauing receiued such

Ambassador, uhich is

The petitioners humbl1' beseech Parliament to consider the petition

expeditiousll' and resoive the matter since the report of the Finance

CommitteeofthegeParliamentwastabledbut\^,aSneverdebated.and

therefore there was no resolution of Pariiament to adopt or not to adopt

the reporl.

The petitioners therefore, humbly pray that Parliament:'

l.Resoh,esthatthelmpiementationoftheresoluttonofthe
FinanceCommitteeofthegsPariiamentonCharterhouseBank

Limited be implemented immediatell''

2.Carriesoutfurtherinvestigationstoestablish\'1'hethei
Charterhouse Bank Limlted \ ias at anv ttme invoh'ed in monel'

laundering or tax etasion: or

Establishes u hether

depositors, customers

trafficking of narcotics;

its directors.

associates rttere

sharehoiders

invo il e d

anJ, of

andlor

l0



Establishes u,hethe:: the allegation s made against Charterhou se

Bank were genuine and truthful;

Makes further findings and

Petition;

re commenclation s as outlifred irr rhe

PETITIONERS' PRAYER:

That if there is no genuine arrd justifiable reason to continue causing the

petitioners grave hardship, psychological torture and degrading

treatment by virtue of being denied access to their hard earned deposit!

and blocked from en.loying banking services rvhich supports the

petitioners means of liveiihood. the petitioners petition that 1t rs

inhuman, illegal, unlarvful and unfarr to unjustly punish them for no

apparent reason, save for maiicious and false allegations and they seek

intervention for justice to be restored and the rule of iau, to be appiied b1r

having the Bank restored to its originai operating posltion urhere the

petitioners u,ill be allowed to freely access their cieposits, rheir securities,

iheir title deeds anci ba:rlcrng services.

7.2 DELIBERATION ON THE PETITION & LIST OF WITNESSES

On 7tb Jull' 2010 the petr..ion dated 5& Jull' 20 10 r;r'as tabied in
Parliarnent bl, Hon. Charles Kilonzo. MP on behalf of thirn'-five (35)

Petitioners. The Petitioners siate that the)' have been denied banking

ser\fices and access ro their deposits and conti;rue to be subjected to

continuous sufferrng ciue to Lhe closure of Charterhouse Bank b1' rhe

Central Bark of Kenva.

Follou'ing deliberatrons on :he i-natter. the llouse co::-l:nittec '.he Peirtio:l

rc the Deparlmeiital Con-iin:ttee or-: Frnance. Pia:inri-rg anci Trade

pu:suant to Srano:ng u:Cr: IiLi{ Il. T:re ( c,:::]l1:ttc e rs rco.rrred und(r

Stancii:rg CtrCe;- 2I Oi3) ta icsDor'lG tc) r-re Pctrito:-r,:;-s ii u'ar, o' a Repon

adclressed to rhe PeLlrioners and lard on the Table c.,f rire Hc.rust'. (Copy of
the Petition Annex - 1) .

.1

)

tl



The Commrttec comrnenced its deliberation on the matter on 23'd

August, 2010 and I'r eld tq,entv-th:'ee Sittinss. The Committee rnvitcd the

lollowing persons u,ho were responsrble, concerned, and directly involved

to appraise it on matters relating to the placement of Charterhouse Bank

under statutory/ management, closure, and the denying of the petitioners

access to banking sen,ices and therr funds.

]. CDNTRAL BANK OF KENYA (CBK)

Prof. Njuguna Ndung'u - Governor, Central Bank of Kenya

Mr. Gerald Nyaoma - Former, Director of Banking & Supervision

Ms Rose Detho - Former, Statutory Manager, Charterhouse Bank

Mr. George Oraro - Advocate, Central Bank of Kenya

Ms Ruth Ngure

Mr. Jimml' Maina -

Ms Manr Mg,oya

3, KE\ryA RE\,'ENL'IE AL'THOR]TY

Statutory Manager, Charterhouse Bank

M arrager,

Assistant Manager, "

Commissioner General

Commissioner, Investigauons

IM:

Mr

Michael Waureru

.loseph Nciuaii

1- OFF]CE OF THE DEPUTY PRIME MINISTER AND MINISTRY OF

I I .at\L L

Hon. Uhuru Ken-vatta, ECH, MP- Depun, Prime Minister/ Minister

for Finance

lr,i:-. Joseph Krnlua, CBS

Mr, .lustus Nlamunga

M r. Bar:-ac}; Amollo

Permanent Secreta4'

Director of Budget

Depun' Seci-etanr

5, KE\I'A A].JTI-CORRUPTION CO]\4I\4ISSION IKACC}

Prof. PLO-Lur:rumba - D irector

Dr. John lr4 u toll_r,r Deouq'Drrecto:-

Dr. \.\rrlson Shollei -.{ssis'.ant Director. Frnance & Admin:stration

i:

2. CHARTERHOUSE BANK LIMITED



I\,1r. Henry Mu,aitha - Principal Officer

fi. S'l-A'lli LA\)r' OFFI(ll'l

Mr. Keriako Tobiko

Ms Muthoni Kimani -

Mr. J. Mungai Warui -

Chief Public Pro secutor

Senior Deputy Director/ Solicitor General

Principal State Counsel

7. F-ORMER MANAGEMENT OF CHARTER},IOUSE BAIJK

Mr.

Mr,

Mr.

Mr.

Il,l r.

Mr.

Mr.

1Vl r.

Mr.

Mr.

1VIT,

Sanjal, Shah -

Denis Aroka

Ken Odera

Maria Migiro -

Joseph Kioko -

T. Mbugua,

Clyde Mutsotso

P. Muhindi,

Bonilace Karogo

Anrhonl,Ward

Wambua Kituku

Former Managing Director

Former Companl, Secretary

Lau1,er, Charterhouse Bank

Human Resources Consultant

Expert, lmport Procedures

Tax Consultant

Consultan,t Banking \/iolation s

IT Department

Internarional Accounrin g Expert

Adrrsor, Legal Affarrs

8, CRI]\4INAL INVEST]GATION DEPART]\4ENT ICID)

Mr. Francis l.idegwa Muhoro - Director, CiD

Mr. Mohmmed Amin - Officer-in-charge. lnvestigation

It4r. Nicholas Kamwende - Officer-in-charge, Anti Terrorism

Ms Juciith OChiambo - Officer-in-charge, Anti Narcotics

li4 s Lliiah Ligami - Investigator, Banking Fraud Unit

9. INTERI\.CTIOI',IAL COMMISSION OF JUR]STS (ICJ)

It4r. George Kegoro - Executive Director

l\,1:-. Charles V:anguhu - Programme Oiiicer. African Center for

Open Goi'ernance

ly'rr. .ranes u a.:rugo - Progra-:nmer Officer. "

13



1O. PRICEWATtrRHOUSEC OOPtrRS \\/ c)P

Ir4 r

II'Ir

t\4 r

MS

Mr

Richard Njoroge

Kuria Muchiri

Suraj Shah

Elizabeth Njendu

Peter Gachrihi

Parlner, PriceWatcrH c-,Ll sc'C oollc rs

Partn (]r

M anage r

M anage r

Advocate, Kaplan & St rat ton

11. PETITIONERS

r Mr. Frank Kamau - Finance Manager C/o Tusker Mattresses

r Mr. Atul Shah - Managing Director C/o Nakumatt Holdings

o Mr. Mohammed Ashraf- Managing Director C/r:

Crescent Construction ComPanY

Mr. Speaker Sir,

It is m1, duq' 
"r-16 

pleasure to present to the House, the Committee's

Report on the Petition on Charterhouse Bank Limited Mal' I take this

opportuniq' to thank a-tl Members of the Committee for their input and

valuable contributions during the deliberations.

o

I

Hon. Chrysanthus Okemo, MP

Chairman

Departmental Committee on Finance, Pianning & frade

>ate ..,//.,.i.....=.; ; c'

t,/
t]/ ';-rL@



2,A EVIDENCE ON CHARTERHOUSE BANK

2.I EVIDENCB BY CENTRAL BANK OF KENYA {CB

2,1.1 EVIDENCE BY PROF, NJUGUNA NDUNG'U. GOVERNOR OF CBK

The Governor of CBK appeared before the Committee on Monday 23'd

August, 20 10 and Friday 1 2s November, 20 i O accompanied by CBK

Advocate. t{e submitted a 32 point rcpon lo the Conrmittee upon which

he gave the follouring evidence:-

(r) C}I RONC) LOGY OF EVENTS ON CHARTERHOUSE BANK LIMITED

The Governor of CBK gave the follou'ing chronology of

Ieading to the piacement of Charterhouse Bank Ltd.

statutory management:-

(i)

even ts

under

(:it

Charterhouse Bank Ltd. w'as established in 1996 after taking

over the operations oi lt,lidCle East Finance Ltd. and

subsequentll' converted to a fulh, {iedged bank under the

cLrrrent name ln I998.

CBK conducted a reguiar lnspecrion of Charterhouse Bartk

in August 2OO4 in accordance u'ith Section 32(1) of the

Banking Act arrd -.he in spection findings highlighteC some

r.r,eakness anC viola',ions of rhe Barking Act and CBK ievied a

p,-naln, on 19t Ja.nuarl' 2005.

(iill A follou up rnspecrron \^'as ccnducred rn i 0t Februan, 2005

and esiabLsh:d ihat :-emtcita.l acrion had been taken, and

ihat the Bank u'as ee ntrrllh in conphance u'i--h tite

provisrons oi ihe Bankine Ac-.. As a resuit CBK made

recornmencia:ion s ic ihe \4rnister for Fina.nce on 8t April.

2OO5 anci the Ban}:'s hcense u'as reneu'ed .

(ir') lr Octcber 2OOL. a'. ihe rns:a.nce oi the G,:i,ernor of CBK, ai-,

inter-agerrci Taskforce \\'as sei up comp;-rsrng:- Kenva Anti-

Co:-:-up:ion C ci:-i;:ri s sior-r u'hrci provided the leade:shlc: ,.he



(r')

Attorney General represented by the then Direcror of Public

Prosecutions; Kenya Revenue Authority; the then Ethics &

Governance Permanent Secret4D,; and CBK represented b1,

Mr. Melville Smith and Mr. Titus Mrvirigi. The Taskforce was

focusing on maipractices relating to tax evasion in the Bank.

lJue to the co nfici en tia)ity of the rcport, thc Taskfrrrce Interi:n

Report was not widell, shared although the outcome of the

investigations by the Taskforce confirmed the suspicion that

there was tax evasion taking place within the operations of

Charterhouse Bank Ltd. Thereafter, CBK was not informed

of the progress of the activities of the Taskforce and was not

requested to provide further support to the Taskforce. (Copy

of the Taskforce Interim Report dated l2thNovember

2OO4 - Annex 2f.

(vi) On 10s October 2005, CBK conducted another regular

inspection of Charterhouse Bank for the vear 30s September

2005 and granted the renewal of the license to the Bank for

2006 based on the CBK recommendations dated 13tI

January,, 2006. The inspection report qras forq,arded to the

Bank on lst Februar, 2006 and in a meeting held u'irh the

Bank's Board of Directors on 1 0rl Februarf ' 2006, the

management accepted the findings of the report and

undertook to address the violations. The inspecrior, :epo;-t

highlighted u'eaknesses u,ithin the operations oi the

Charterhouse Bank including the non-compliance v,i'.h rhe

guideiines on ciassification oi loans and advarces a:rd

"Knotu Your Customer'' procedures (K1'Cl

)(:



(b) PLACEMENT OF CHARTERIIOUSE BANK LTD, UNDER STATUTOR}'

MANA(iEi\4ENT

The Governor of CBK i4formed the Committee that the decision to place

Charterhouse Bank Ltd. under statutory management was based on the

following:-

(vii) Iroliowing media reports or: 2nd April, 2006 highlighting the

contents of a letter purportedly written by the CBK Governor to the

\4inister for Finance recommending the q,ithdrawal of the

Charterhouse Bank Ltd. license on account of allegations of tax

evasion and money laundering, CBK conducted a preliminan,

review of the institution on 5s Aprii, 2006 to determine the status

and effects of the adverse publiciry on its operations.

(viii) The revieu, established rhat the ]evel of deposits for Charterhouse

Bank had declined from Kshs 3.5 billion to Kshs 2.9 billion while

rhe liquidiry ratio had deciined from 397o to 29o,/o u'ithin the month.

Simukaneously. both the American Express Bank anci the

Ama,lgamated Bank of South Africa (ABSA) had q'rilten to

Charterhouse Bank L--d. gir-ing notice of their- in'.ention to

terminate their corresponden: relat-ionship.

(ix) CBK conducted ano-.her inspec',ion of Charterhouse Sank on i Bm

April, 2006 to estabiish ald coniirm the compliance s',atus of the

institution, This particulr inspection $,as recommended b1- the

then Minister for Finance (Hon. Amos Kimunl.'a. I{P) ar.ci pror::pted

bl' reveladons in a letter bJ, the then Governor (Dr. Andreu' \4u1lei),

recomrnending the v'rthdrau'aI of Charrerhouse Bank iicense. The

inspection established that the Bank cont"rnued to be in vioiation of

" Knou Your Customer ":-equirements.

Follou'ing the tabhng in Parlia.ment of an a-lleged copl of t:re report

of rhe lnr,er-.Agencv Taskforce on 21sr June 2O06 bv Hon. tsiliou'

i):
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Kerou,, MP and in order to protect the interest of Charterhouse

Bank Ltd. together rvith its depositors and creditors, CBK sought

and received the approval of the then Minister ior Finance (Hon.

Amos Kimunya, ItlP) to place Charterhouse Bank under statutory

management rx,ith effect from 23'd June, 2006. CBK appointed

Rose De tho as the Statutory I\'lanager, pursuant to Section 34 () )

(d) of the Banking Act which empowers the appointment of a
Statutory Manager where circumstances in the opinion of the CBK

warrants the exercise of that power in the interest of the

institution.

(xi) The three key issues outlined in the reports were:- "Kttotu Your

Customer" requirements; lending limits which are critical in terms

of the way CBK supervise and inspect the banks; and suspicious

activities in the Bank, These issues q'ere being deait u'ith bt' the

CBK until the matter was brought to Parliament and in an attempt

to try to protect Charterhouse Bar-rk from a run, CBK placed the

Bank under statutoq, management.

(xii) There \r,ere 45 accounts u'ithout sufficient account opening

documentation and Charterhouse Bank had requested to be gii'en

three months to comply and CBK allou'ed the request. The CBK

governor informed the Committee that nothing u'as spared in

trf ing to Drotect the Bank. The appoinrment of the Statuton'

lr4anager $/as to tI1' to protect the Bank and the depositors.

Ho\^,eYer, other e\,ents came in that prevented the Statuton'

N{anager from performing an1- specific action that she u'ould hat'e

iiked to do.

(xiii) The CBK pointed out that u'hen the Bank u'as put under Sratutorl'

Management. there u,ere injunctions s'hich he termed as gagging

orders that prevented the Statuto{" Manager from perforraing he:'

]E



duties. Mr. George Oraro explained that

injunctive orders rvas that the statutory

Charterhouse Bank at a tcmporar--v freeze.

that rhe effect of the

manir.gement did put

(cl

(xit'1 The Statutory Manager declared a moratorium and $'as to
complete the work u,ithin 12 months subject to extension for

another 12 months and aL thc end, to corre up with a rcport

determining whether the Bank should be given back to its owners

or be placed under liquidation if insoivent. Under the

circumstances, it had been impossible to finalize the statuto4'

management because of the freezing orders q'hich did put the

Statutory Manager under contempt of court and whose effect, the

Bank has remained as it was. In layman's language, Charterhouse

Bank is closed but in legal terms it is under moratorium.

(x') The Governor informed the Committee that CBi<i had been fighting

for the depositors to sah,age the situation except Lhat it has raken

too much time and hcped that the Commitiee u'ould apprecia'.e it

in the same light and perhaps endorse the CBK recommendations

and beef them up.

(>lrri) The action taken b]'rhe CBK v,as airned at foresta[ing a ruIn on the

institution fciiou'ing rhe negative publicin, generated. b]' rhe rrreciia

and to safeguard the integriq, of the financial sector, in accordance

rri'ith Secticn 414 o{ the CBK Act u'hich provides lhat, "rhe Bank

shall foster the lic.uidifi,, soh'encJ' and proper functionrng of a

stable market-based financial sr,stem' .

EVENTS FOLLO\\IiNG THE PLACE\4ENT OF' CHARTERTHOUSE ts.^,\l-

UNDER STATUTORY MAN-A,NG EMENT

(xvii) Based on !he Price\\r aterH ou se C oopers audit report linCings and

the obsen,ations bv the Statuton, Manager, the then Mrnisrer for

Finance (Hon. Amos lcmunl'a, MP) dulf issued a No'.ice on l':

r!



December. 2006 to the Directors of Charterhouse Bank Ltd for

cancellation of the banking license u'ithin 28 days from the date of

the Notice (coPY - Annex 3).

(x,,,iii) The Directors of the Bank responded to the Minister's Notice and

denied an1' rvrong doing and alleged that the action instituted

against the Bar-rk rvas malicious ar-rd discriminatory'

(xix) The Statutory Manager was appointed on 23'd June 2006 under

Section 34 of the Banking Act to serve for 12 months and the

initial term expired on 22"d June, 2007 (copy - Annex 4) of the

letter Due to the gagging Court orders, the Manager had been

unable to execute her statutory mandate and complete her work'

Consequently, CBK applied for the extension of her term which the

High Court granted for a further term of 12 months r'r'hich expired

in June. 2008.

(d) LEGAL PROCEEDII'i GS ON CHARTERHOUSE BANK LIMITED

Upon oiacement of Charterhouse Bank under the statutory

management. the Bank filed suit in the High Court HCCC No 329

of 2 006 and sought for orders to sta)' the statuto4' management

pending rhe full hearing ol the Application.

The suii $'as heard b1' Justice F. Azangalala inter-pa:ties and a

ruirng cielivered on 266 Juil' 2006, dismissed the sutt prompting

the Bank ro file an appea-l in the Court of Appeal ri'hich u'as equalll'

ciisrnrssed on 9D March, 2007 holding that the appointment oi the

Sratuton' Manager b1' CBK v'as u'ithin the laq'

(i)

{ii)

(iii) ln Sepiember 2006. the High Court in Eldoret rssued ex-parte

orie:-s in Eidorer High Court \4isc. Cit'ii Application No 638 of

2006 thar stal'eci all actions bl r.he CBK and rhe Statutory

Manager, over Charterhouse Bank Limited ln essence the orders

ba:'red the SLatuton, lril a.nager from Laking an)' decision, action,
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investigation, demand audits or recommendations on the actions

she must do to enable her discharge the slatutory mandate.

(iv) Similar sta1,6p6".r were also subsequently issued ex-parte in 2006

in tu,o N{alindi court cases i.e. Malindi High Court Misc,

Applications No. 97 and 98 of 2006 and also the Kitale High Court

Misc. Application No. 105 of 2006. Aithough the CBK promptly

appealed against these gagging orders issued ex-parte in the

various Court matters and applications for their stay in the courl

of appeal, they have not been heard to-date despite the frantic

eflorts by the CBK and its lawyers to have the applications and

appeals listed for urgent hearing.

(") CBK sought the assistance of the Attorney General at one point to

have the various court matters consolidated and expediriousll*

heard in Nairobi and the Attornel- Genera-l duly u'rote to the Chief

Jusuce on the issue. The Chief Jusdce subsequentl.r' called for the

various courts liied and rn December 2006, effected a shgkeup of

the judges v*'ho heard the matters ald issued orders against rhe

S:atuto:r, Manager anci the Centrai Bank.

(.'i) Thereafter, the various high court matters count4v,ide invoh,ing

Charterhouse Bank u,ere mentioned before the Chief Justice q'ho

b1' a ruiing dareC 27e Jull' 2007, su rprisingll, ccndemned the

letter q'ritten to him by the Attorney General dated 6ft December

2006 requesting the Chief Justice to exercise his administrative

jurisdiction as the Chiel Justice ald issue appropriate ciirections

on the hearing and expedrtious disposal of various pending suits

rnvoiving Charterhouse Bank, and accordingll, proceeded to

expunge rhe Artornel, General's letter from the Court records. The

Chief ..iustice ciid not hou'ever issue an5' directions on the hearing

oi the marters pending before the High Courr.



(r'ii) The applicaticn for extension of the term of the Statutory Manager

r,,'as heard by Justice Warsame of Milimani Conlmercial Courts in

Nairobi and by his ruling delivereC on 21sr June 20O7, obsen'r:ci

that the Statutory lr4anager had not been able to execute her

mandate due to the multipliciry of suits filed against her and the

Central Bank rvhich had the effect of staying and manacliug her

fulfilling the purpose and intention of her appointment'

Consequently, Justice Warsame extended the term of Statutory

Manager for a further 1 2 months with effect from 22"d June 2007. '

(ix) The extended term expired on 22nd June 2008 and after several

adjournments lasting one year, the High Court on 25m June 2009

stood over generally CBK's application for the extension of the term

of the Statutory Ma:nager yet again on the basis that she had not

managed to discharge her mandate. There are 26 pending court

cases involving rhe Charterhouse and the Central Bank and the

legal bill on the part of Central Bank for these cases is enorrnous

(e) CHARTERHOUSE BANK LTD FINANC]AL POSITION

The Statuton' Manager tnformeci ihe Committee that:-

(xl Charterhouse Bank had interest income of Kshs 226 rrillio:: and

interest expense of Kshs 84 million as at 23'd June 2006' \'hen the

Bank u'as piaced under statutorJr managemeni The current

financial position of the Ba:rk reflects interest income amouni'ing

to Kshs 294 rnil1ion.

(-r:il The Bank's toral assets v'ere hshs 3 8 billion in 2002 ?;no 41

'oillion in 2O 10. The total Iiabilities u'as Kshs 3 2 billion r:r lrJ(tc'

and Kshs 3.7 biliion in 2010

(ir CENTRAL BAN}' OF KE\l'.{ POSITION O\ THE

RHOUSE BANK LIMITEDCHARTE

RE-OPENI\iG OF



The Governor of CBK i:'iforrr,cri the Committec that:-

(xii) Thr: r,arious iirlunctrve Court orders issucd agninst the Statuton'

I\'lanager bv var:ous cour-ts countryrlide are srrll iu p)ace and tl.rc

respeclive cases are pending liearit-tg and determination.

(xiii) Charterhouse Bank rssue invoh'es substantial and grave policv

cor-rsicieratron j-or iire binl<ir-rg rnCustt-i' antl thcr r::iri't: CBI( has bccrr

reluctant to arrir,e at an!' resolution u,hich cloes Itot involve u'ider

consuitations u'ithin ti're governmcnt and the bankrrtg industty.

(xiv) Conscquentll,, CBK has offered the follou,ing tu o zriternattvcs and

entcred into agreernent ra,ith a r;ietrr to resolvirtg tlre issue.

(i) A voluntary r'r'i:-rdir-rg up of the Bank u'itlr tl-tc cotrsent and

cooperation of its sharehoiders so iong as it is acceptable ir-l

princip)e that bank-rng Iicense ought not to be renera'ed based

on r,arious fincii:igs outlined abo\Ie.

(ii) A restructuring of the Bank in respect of u'htch \^'ithout

prejudice negctiations have been carried cur" and a

Restructuring Agreement agreed upon in consu)tations with

Treasun, and the Aitorrel,- General ieading rc ihe execution

of rhe Agreement oI 3 1 '' August, 2009.

The Gove:no: o[ ihe Cenrra] Bank in his evidence p:esented to the

Committee the various docu:nents and correspondences.

1. List of the finarrcial institutions frned Irom December

2OO3!2OO4/2005,1299U - {Annex 5)

2. CBK Governor (Dr. MuLtei) letter ol 23 I 09 I 2OO4 to Minister for

Finance (Hcn. \4u.iraria. \4P) proposing for assjstance ol Banking

FrauC Unit in investigations on the Bank (Annex 5)



3. CBK Governor (Dr. Mullei) letter dated 29 I l0 I 2OO4 to Minister

for Finance (Hon. Mrviraria, MP) on the lormation o[ Inter-agency

Taskforce - (Annex 7) l

4. Charterhouse Bank application and approval for renew,al of

banking license on 25lOl /2006 - (Annex 8)

5. Inspection Report on Charterhouse Bank as at 30rh September,

2005 -(Annex- 9)

6. CBK Governor (Dr. Mullei) letter to Finance Minister (Hon. Amos

Kimunya) dated 20 I 03 12006 recommending the withdrawal of

Charterhouse banking license -( Annex 1O)

7. Charterhouse response on 27 11212006 to the Minister for

Finance on the Notice of revocation of banking license

(Annex 11)

8. Permanent Secretary/Treasury letter to CBK dated 12103 12007

to act on Charterhouse without further dela5'- (Annex 12)

9. CBK Governor letter of 21 103 12007 to Minister for Finance (Hon.

Krmunl.a), response to letter o{ 12 l03 12007 - (Annex 13}

10. Head of Public Sen,ice letter dated 17105 12007 to Chief

Justice to fast-track the court cases on the Bank - (Annex 14)

1 1. CBK Governor letter of 23 l03l09 to the Minister for Fina:rce

proposrng re-structuring or liquidation of the Bank - (Annex 15)

i2. CBK Governor's letter of 20 lAc l2OO9 to Minister for Finance

on the extension of Statutory Manager's term - (Anoex 16)

13. .qttornel' General letter of 2l l7 109 advising the CBK

Governo:- to act due to no legal impediment - (Anoex l7)
14. CBK Governor letter of 24 l7 lO9 to the Minisrer for Finance

o::. acivice b1'bo'.h the AttorneJ' General and CtsK lauve:-s or, ihe

u'al foru'ard on Charterhouse - (Annex 18)

1 5. CBK Governor letter of 7 19 I 2009 to lhe Minlsler for Fina;rce

on the execution cf the Restructuring Agreement - (Annex 19)
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2,1.2 EVIDENCE RY MS ROSE DETHO. FOR\,IER STATUTORY N,IANAGER OF

CHARTERHOUSE BANK LIMITED

'lhe former Statuto{y Manager of Charterhouse Bank Ltd. currentiy the

Director of Deposit Protection Fund appeared before the Committee on

Friday 12s November, 2010 and gave evidence that:-

(i) CBK has gone through cert.ain phases in tn/ing to streamline,

regulate and supervise the banking sector, and that there was a

period when CBK did not have penalties and this was introduced

rnuch later. Prior to that, CBK would inspect institutions and find

violations u,hich would be repeated from time to time and that is

why CBK introduced the penalties to deter recurrence.

(ii) Pursuant to Section 33(4) (b) of the Banking Act, CBK issued

Prudential Guideline CBK/PG/08 on Proceeds of Crime and Money

Laundering (Prevention) to provide guidance regarding the

prevention, detection and the control of possibie monelr laundering

acllvitles

(iii) The guideline applies to a-11 institutions and the banks are expected

to maintain proper identification of customers u'ishing to open

accounts or rnake transacdons. Banks are further required to report

suspicious transacaions q'hich include large frequent and unusual

deposits.

(iv) Governrnent lormed a nationa-l task force on an[i-mone)' laundering

and combating ierrorism frnancing. Members of the taskforce

comprised of CBK, Minist:1' of Finance, and Kenva Revenue

Authoritr,.

(v) Charterhouse Ba:rk u'as placed uncier statutorl' management

follou,ing the rabiing of an alleged cop)r of ihe report of the lnter-

Agencl, Taskforce on 21't June 2006. In order to protect rhe interest

of Charterhouse Bank, its depositors anC other creditors. the CBK

t5



(r:i )

(vii)

(r'i ii )

1:r-l

Governor after due consultations and considerations, received the

approval of the then Minister for Finance (Hon. Amos Kimunl,a, \,{ p)

to place Charterhouse Bank under statutory management.

The placement of Charterhouse Bank under statutory management

was aimed at forestalling a run on the institution follorving the

negative publicity generated through the media. Therelorc, the

action was deemed necessary in order to protect the interest of the

depositors, creditors and other stakeholders rvhich was consistent

with the provisions of the Banking Act.

The Statutory Manager took over the management of the Bank on

the 23 of June 2006 and declared a moratorium on the institution's

liabiliry under the powers conferred by section 36 of the Banking

Act. This was also in the spirit of forestalling a deposit run in case

the depositors would want to be paid.

The Clearing-House provides that membership shall be u,ithdraq,n if
a bank is placed under Statutor5, Management and Charterhouse

Bank r.r,as iocked out of the clearing-house in accordance u'ith this

rule. The Statuton' Manager requested the CBK Director of Banl,:ing

Department on ?9h June to enter into a clearing arrangertent u'rth

Charterhouse Bank u,here the former u,ould clear business on

beha-lf of the latter. The CBK Banking Department acceded to the

requesi on 3OD June, 2006 and this arrangement has run smooihl\'.

When Charterhouse Balk v,as placed under statutorl' mallaEe3ent.

Mr. Jap Lugick, a representative of the American E>:pr-ess Bank

called the Statutorv Manager and his team and insisred thai '.heir

account u'ith Charterhouse Bank be closed anci direcred u'here tc

transfer the proceeds of the account. The ream pleacied v'r:: the

officials of Amex Bank ll'ho u,ere a corresponcient Ba:rk of

Charterhouse Bark, to suspend the intended action until lu:-:her
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notice. The request \4ras accepted and this aliou'ed operation under

trade financing on behalf of clients of the bank to progress without

interruption. l

(x) Upon taking over the management of the Bank, the team examined

the external auditors report by Deloitte and Touche for the period

etrding December 2oo5 and lhe Bar-rk's own intcrnal auditors reporl.

To verify the allegations leveled against Charterhouse Bank and its

directors and the anomalies raised, the Statutory 1\4anager engage4

PricewaterHouseCoopers Ltd. on 12tt' July to carry out an in-depth

audit of the Bank's business as a an independent third part-v to

revierv the operattons of the Bank and give its findings

("i) with assistance of Bank Fraud Investigatron Unit, all documents

were availed for audit inspection except vouchers up to June 20O4

q'hich were reported as having been destrol'ed b]-a lire on in a go-

doq,n on 2oth September 2OO4. Despite the request, the

managementfailedtoprovidetherelevantinformalionsuchasthe
inventory at the go-dor"'ns, police report, insurance ieport,

necessar]' applicadon Ior insurance compensation anC rhe Board

did not discuss rh3 fire occurience. Therefore it r.r'a.s cifiicuit to

ascertain u'hethe:' there \^'as fire

(xii) The Bank core svstem experienced dor'r'ntime u'hich resulted to

disconnecting external connection to the branches to ease the

interruptions. Effectiveiy aIl the Bank branches u,ere cut off and all

branches transactions w.ere brought to the Heaci oifice for rnanual

po sting.

(>:iii) After the end of financial year 2006, KPM G rvas engaged io carn' out

the sratuto4, audit of the Bank for 'J: e financial period ending 31"1

December 2006 because it u'as not apprcpriate for



PriceWaterHouseCoopers to undertake the audit. KPMG carried out

the audrt again for the period ending 31st December 2OO7.

(xiv) Section 10 of the Banking Act requires that a Bank must not grant

any person in excess of 25o/o of its core capital and the exposure to

Charterhouse Bank 'a,ith regards to one client u'as 670/o of the core

capitai rvhile the other u,as 32.57o of the core capital.

(xv) In order to safeguard the interest of the depositors the statutory

management continued to collect funds from the Bank's clients and

invested the same in government securities. This information is

critical because the Manager has been accused of closing the Bank.

Even though there rvere no operations, the Manager continued to

deal with the Bank's clients as they brought funds to the Bank.

(xv'i) The Statutol' Manager was not meant to be at Charterhouse Bank

for more than 12 months and was supposed to have made decision

b), then but this did not happen due to the gagging orders which

r,l,ei'e issued. At one time the Manager u'as cited for contempt of

court proceedings and \ ra.rrants of arrest u'ere issued against the

manager hence could not make any decision. The gagging orders

meant Lhat the CBK. Statutor]' Manager and even the Ministry of

Finance coulC nor ma-ke an1' decision on the \t'a1; fon 'ard for the

Bank and therefore the ciepositors harre continued to suffer.

(xvii) The audit b1, the PriceWaterHouseCoopers and other findings b1r

the statutor,,, manag3ment revealed that the former management of

the Bank conducted the affairs of the Barrk in contravention of the

Banking Act and CBK Guidelines and Regulatrons. The findings aiso

concluCeci rhat Charterhouse Bank and its directors engaged in

nalpractices including acttvities that portend mone-v- laundering and

i-a-x evasron

!



(xviii) The Bank's business t as large and characterized by frequent large

cash deposits and withdrau'als rvhich were made repeatedly during

the day like one customer going to the Bank four or five times in a

day withdrawing Kshs. 4 or 5 million each time. The management

failed to report such activities to the Central Bank as defined by

prudential guidelines since this rvere highly suspicious and portend

to money laundering activities.

(xix) The tax evasion mechanism entailed foreign coupanies providing

undervalued pro-forma invoices as rvell as blank invoices to insert

discounted values of imported goods for the purpose of import

declaration forms. Many times the descriptions of these goods would

be distorted to take advantage of lou,er tariffs.

(xx) Mr. Oraro stated that over six cases 'v\Iere filed in respect of the

matter regarding Charterhouse Bank in Kitale, Eldorer, Nairobi,

Malindi, Mombasa and in all those applications, injunctions were

granted against CBK arld lhe Statutorl, Manager and the Minister

for Finance from interfering in the Bank in an\r wal/. Therefore,

takrng any action would have been contrarl'to the injunction orders

and both the Court in Eldoret and Malindi proceeded to issue order

of committal against the S'.atutory Manager. Therefore. Statutory

Manager had to be flo*'n out of the counL-y as CBK q,ent to the

Court of Appeal u'hich sta],ed, but did not set aside those orders as

lhey still remain.

i ).x, ) The Shrutory Manager explored the option to re-structure

management and/ or reconstitute the Board of Directors of

Charterhouse Bank but aJrer due consideration. found rhat this

could be merell, a cosmetic measure given that the sharehoiders

q'ho u,ould be vested q'ith the responsibiliry of appoindng ihe Board

and overseeing management restructuring are the same parties.
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(xxii) In vieur of the foregoing and in order to uphold the integriq' sf thg

financial sector, the Statutory Manager recommended to the

Minister for Finance to revoke the banking license for charterhousc

Bank as provided under section 6 of the Banking Act and thereafter

the Bank would be liquidated' Given these recommendation s, the

Minister for Finance gave a 28 days notice to the directors and

shareholders of the Bank to revoke the license but soon thereafter,

thesegaggingorderswereissuedandeventheMinisterforFinance

could not take any further decision.

2- 1.3 EViDENCE BY MR, G ERALD NYAOMA FOR\4ER DIRECTOR OF

RANK]NG & SUPERVISION DEPARTMENT CBIT

The former Director of Banking & Supervision Department appeared

before the Committee on Friday 12s November, 20 1O and gave evidence

that:-

l CBK conducted further inspection of Charterhouse Bank Ltd on

ls6April,2006toestablishaldconfirmthecompliancestatusof
the Bank. This particular inspection was recommended b]' the

Minister for Finance and prompted b1' publication in the medra oI a

letter bi' the then Governor of CBK recommending the u'ithdrau'ai

of Charterhouse Bank license,

The inspection established that the Bank continued to be in

rriolatron of cridcal operarional requirements relating to " Knout your

Customer'' . u'here inter alia'.-

{r) Account-opening forms for 4 5 suspect customers transacbon

accounts were not available and rhirf'-sLx (36) of rhese

accou:rts had since beea closed Eariter Inspect)ons

conducted b-\'CBK in.Augus!, 2004 had ider-irified a toial 223

account-oPening forms as missing The Bank therefore '

remained. Iargell' nsn-sompliant to *le CBK Pruden:ra]

It)



Guideline, CBK/PG/08, rl,hich requires the Banks to obtain

and maintain proper identification of customer deta;ls.

(ii) Section 4 of CBK Gurdeline on Foreign Exchange

Transactions, requires Banks to report any transaction

above US$ 10,000 artd to retain documentary evidence for

such transactior-rs.

o There were numerous instances of splitting transactions

below US$ 10,000 by a single customer to a singie

beneficiary in order to avord maintenance of records for

reporting transactions above USS50,000 to CBK.

r Specilically, the Bank failed to provide rclevant and

supporting documents u,ith respect to t\uo accounts
q'hich q'ere used to receirre, split and move huge

transactions from a trading companJ: and transfer the

same abroad.

(lii) Prudential Guideline CBK/ PG/ 0B requires i:rstiturions ro

report suspicious activiLies thar portend to mone)' iaunciering

and proceeds of crime operatlons. The Bank u,as found to be

involveci in malpractices reiati:'rg to pa\;menrs to suppliers of

produc:s and cheques d;au'n on customers' accounts being

cleared through a laulrer's client account. Such transactions

!r/er-e i-alnpanr in .he tsank but rhe management failed to

report such activiues to CBli as thev u,e:-e perpetrated bv

persons u'ho u,ere sharehoiders a:1d directors of the Bank.

(ir,) The draft inspec[ion Report documeniing the above findings
q'as foru'arcied to Charternouse Bank or 21'' June, 2006 for

reliera'and feeciback bv z's Juh', 2006. Follou'-up inspectron

of Charterhouse Bank revealed repeated violations and other

probleins that \^,ar.anted the closu:-e of Charter;rouse Bank



Ltd. According to CBK regulations, v jolations of banking

regulations are penalisable but must be rectified.

oa EVIDENCE BY KENYA REVENUE AUTHORITY (KRA

Mr. Michael Waweru, Commissioner General of KRA and Mr' Joseph

Nduati, Commissioner in charge of Investigation and Enforcement,

appeared before the Committee on Monday 306 August, 20I0 and gave

evidence that:-

(i) KRA as invited in 2006 by the Inter-agency Taskforce investigating

Charterhouse Bank to assist with tax evasion aspect of the

investigation and the Taskforce members were CBK, KACC, and

the State Law Office.

(,i) KRA investigated all major customers who held accounts in

Charterhouse Bank to evaluate their balances and also the

transacdons against the respective tax returns, focusing mainh' on

Income Tax and VAT returns as a routine procedure for processing

information received b1' the KRA.

(iii) KRA gave assessment for taxes and Ievied penaities u'here taxes

u,ere found due, in accordance u'ith the relevant legislation Anl'

tax paver is entrtled to dispute the assessment u'hen not satisfled

u,iththecomputation.KRAu'asthereforenotinvoivedinthetal
assessment of Charterhouse Bank or its shareholders per se but

the focus \^'as on its customers suspected of lax evasion'

(i..) charte:house Bank rs reglsrered fo:- corporarion tar: uncie:- PI\r l"lo.

POOO59'iTO8DandttreCurrentStatuSolrheBankreilecrstsalthe

Bank has bee:-i ftlinq seif-assessment ia-\ ieturns un:il 2OCt ani

P.AYE ietu:-ns on a monr'hlv basls u: 'Lo N4ar' 20 i 0 acco:d:ng to rile

ta-r ieci gers.

Th e Darll'

unarailabilin
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holdings in KRA records u,as misleading because KRA \ ras not

investrgating the tax status of the directors ar-rd shareholders of the

Bank. Honrever, KRA did state that Nakumatt Holdings Limited

had 25o/o shareholding in Charterhouse Bank Ltd as alleged in the

media.

(vri. ln regard to KRA position on the re-opening of the bank, the

Commrssioner General stated that KRA as a revenue agency, is

marrdated to collect and account for government revenue under the

Revenue Authoriry Act Chapter 469 of the laws of Kenya.

Therefore, placing banks and financial institutions under sta.tutory

management is under the Banking Act and KRA has no

jurisdiction, as the decision to place the Bank under statutory

management was not based on the revenue Act.

(vi i) The Commissioner General stated that even' bark has customers

involrred in tax evasion and are usuall5' dealt u,ith in accordance

r.r'irh rhe revenue Act. Therefore, tul evasion b), a customer cannot

constitute a reason for closing a bank, and that every bank would

be closed ioday if that was the case, The Commissioner General

coniirmed that KRq had no pending ta;i issue u,ith Chanerhouse

Bank as the Bank had been paf ing taxes and filing rerurns rimell'

and could provide toi compliance certificate to Charterhouse Bank

if requested.

2,3 EVIDENCE BY KENYA ANTI-CORRUPTION COMMMiSION

2.3 E\,,IDENCE BY DR. JOHN MLITONYI DEPUTY DIRECTOR OF I.-ACC

The Deputv Director of K{CC appeared before the Commi'.tee on Tuesdai'

2nd Sepienber, 20 1O anci Thursdal 2Sr' Ociober, 2010 arrci gave evicience

(il LACC u'as noi and has noi'Deeri investrgatlng Cnar-reihouse Banl:

5ui u as onli' invch,e d in inves:igarrng iocuments ani i-ecoids in



(,i)

(iir)

Charterhouse Bank relating to three companies as a result of

ailegations of malpractices that had been unearthed by CBK in its

routine audit inspection of the Bank and reported to the Minister-

for Finance who constituted an inter-agency investigation team

comprising of three agencies:- KACC, KRA and CBK. This

investigation started in 20O4.

The objective of the investigation was to utilize the respective

mandates of the three agencies to:-

(a) Investigate suspected tax evasion on undeclared income by

traders rx,ho were using the Charterhouse Bank Ltd. to hrde

their business operations from KRA.

(b) Investigate violation of banking laws and regulations and

take necessary action

(c) Investigate any incidental malpractices by the Bank such as

monelr laundering,

With the combined mandate of the three institution s, it r'r'as

envisaged that in the event that:-

(a) Tax evasion is established, KRA u'ould move to recover u'hile

XACC urould compile evidence on Lhe tax evasion for possible

prosecution uncier Anti-corruption and Economic Crimes Act

for failure to Pa]' necessari tax to KRA.

(b) Banking lau,s and regulations u'ere breached, CBK u'ould

take the necessary action as provideC fcr under the banking

iau,s to discipline Charterhouse Bank including placins ir

under statutorJr ma:ragemenL'

investigation team obtained

and/ or search Premises

(:. 
) The joint

accounts

\\'arrants to

and sen,ed

lnvestrga:e

thern on
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Charterhouse Rank to collcct documcnts ancl ]l'o\'rGe ::forratiolr
on the follou,ing tlrrce lrading firms.

r Tuskcr Ma ressrs l

r W. E. Tilley

r Creative lnnovations

Bank account and financial records for the three compatries u'ere

obtained from Charterhouse Bank and the trading firm's premises

using the warrants. A tax audit based on the documents vn'as

carried out by KRA officials who came up u'ith provisional tax

assessments for the three firms.

(ui) Under the circumstances, it was necessarl for KRA to sen,e the tax

assessment to the firms and demand for their resPonse or

payment. lnvestigation by IGCC could oniy ensue once KRA had

determined q,hether there was indeeci undeclareci ta; bl' lhe three

firms and that it u,as evaded.

(vii) Tax laws also pror"ide for a dispute resoluuon mechanism u'here

the assessed firms have recourse to dispute the computation of rhe

ta)i assessment. The mechanism has to be exhausted before the

final tax figure ou,ed can be determined and reccrren' effecrei b1'

KRA and necessatl' criminai invesiigations conducteci b1- i-ACC.

The ta;i assessment computed by KRA u,as disputed b5' the three

firms causing KRA to pursue and exhaust the drspute resolu-'ron

mechanisms u'ith the firms as provided for in the tax lara's.

(viii) Consequentil', KACC could not proceed q'i-Jr anv investiBaiions

before the outcome of the dispute ente;ed inro by KRA and rhe

subject firms and there has been no communication from KRA

since then. In '.he meantime, CBK \^'as to pursue the Bank q'ith

regard to vioiations ol the banking lau's and reguiations. To-date

KACC has not been adrised u,herher the h-RA ex-hausred the
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dispute resolution mechattism. Where payments are made on the

assessed taxes, no action or prosecution is undertaken by }(ACC.

(ix) KACC role in the investigation was therefore only confined to the

initial search and seizure of documents at the Bank's premises in

relation to the three companies rvhich had accounts in

Cl-iarterhousc Bank. There 1"as no tax evasion allegatior-r against

Charterhouse Bank but against the companies which had

accounts with the Bank and that why KACC was investigating only

the three companies. KACC had neither powers nor mandate to

investigate money Iaundering against the Bank because there was

no law at that time against money laundering.

(x) KACC did not participate in the closure of Charterhouse Bank and

has no file pending again st the Bank since KACC was not

investigating the Barrk and is equally puzzled that it has taken

rather iong to conclude the investigations on the Bank.

(xi) On aiiega'-ions of economic crime, i(ACC would only have

pa;iicioated in one crirne and that is tax evasion which it had

manciaie to invesrigate because it had no mandate to investigate

rac:rer. Iaundering. Monel' Iaundering was not an offense by that

tin-re and even now q'hen it is an offense; it is anorher agency that

u'ouii be irvolved and not kACC.

(x:i) Tn:rt u as no allegation ihar Charterhouse Bank u'35 invehrgcl i6

ia-r: ei asion a.nri the ir:r'e stigation u'as onil on the three companies

ihar l-:ad a:counls ln Cl'rarterhouse Bank a'nC that is r.r'as u'hr'

h,iCC acccssr:d a:l: obtained ioclrrents irom Charterhouse Bank
'3.-r: :acl nc rssue v'ith Cna:-lerhouse Bank

E\/IDENCE BY PROF P-O.LL'MLI\48.A, D IRECTOR OF I{ACC

The Direc:or of KACC appeared befo:-e :he Committee on Thursdal' 28i'

October. 20 1O accompanted bv Dr 14utonf i u'ho had previous)1'

l6



appeared before the Committee and gave Ioilou,ing evidence:-

(i) Dr. Ir4utonyi conlirmed to the committee that the lnter-agency

Ttaskforce did not record any minutes of its meetings and that

KACC could not have conducted investigations on Charterhouse

Bank because the allegations made against the Bank relating to

mone\, 1:rundering, siphoning of mone.v, and fictitious accounts

were not within KACC mandate. Therefore, KACC did not carry

any investigation on the Bank as a suspect then and even at

Pr u r\-r I L.

(rj) The Director clarified that he had received two fresh complaints on

Charterhouse Bank. One from anonymous person via e-mail and

one formal from the Ambassador of the United States of America

to Kenya to KACC on 28ft September 2010 (copy - Annex 2O).

The Director acknowledge receipt vide a letter dated 28th

September, 201O fcopy - Annex 21). The information submitted

bl, the Ambassador was being anaiyzed b)' KqCC urith a vieur to

establishing u'hether an1' offen se knoq'n to iara' had been

committed and instituting further invesLigadon on Lhe matier.

(iii) The Director also clarified that ir is not the mandate or prerogative

of the KACC to decide whether an\r bank inciuding Charterhouse

Bank should be opened or closed but it is ri'ithin the mandate of

the XACC to receive iegitimate complaints and act on them. He

stated that under Section 47 (a) oI the Anti-Corruption and

Economic Crimes Act, it is possible for I(ACC to re-open an

investigation that has gone coid in light of nes' evidence.

(ir') Tne Director fur-uher clarified that on receipt of the complaints,

ISCC deemeci it necessaq, to inform the public lhrough a press

statement lhat it had received fresh lnformation from htghll'

placed sources on alleged activities of Cha-rterhouse Bank Ltd

u'hich is being examined u-ith a siew ro estabirslring u'hether the;e
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has been a violation of the lari'. KACC has since g'ritten to both

Central Bank and Kenya Revenue Authoriry seeking for

information regarding Charterhouse Bank and is still au'aiting for

response from the said institutions.

EVIDENCE BY STATE LAW OFFICE

EVIDENCE BY MS MUTH ONI KIMANI

The Senior Depury Director/ solicitor General in the office of the Attorney

General appeared before the Committee on Tuesday 2"d September' 2010

and Friday 29s October,201O and gave evidence that:-

(i) The Attorney General's Office was not involved u'hen the

investigationsonCharterhouseBankbeganin2004,Theoffice
wasonlyinvolvedin2ooginthelitigationaspectofCharterhouse

Bank after CBK sought legal advice from the Office on 1 56

December,20Ogregardingtheinjunctiveorders'Theofficeofthe

Attorney General u'as cleariy au'are of the litigations relating to

theCenrralBankbecausetheoflrcehadbeenrepresentingthe
Minister for Finance.

(iil The involvement of the Attorner'' General in the matter regarding

Charterhouse Bank ri'as based on CBK request for a Iegal advice

vide the letter dated 17d June 2OO9 [copy Annex - 22) u'heiebr'

CBK requested for the Attornel' General's legal advice regardi;rg a

settlement that CBK had entered into to re-open Charterhouse

Bank. Prior to that, lhe Attornev General had been iilvoli'ed oniv

in litigarion that cuiminateci in the request for legal ac-'ion '

(iii) The cases b)' dePositors of Charterhouse Bank invoh'e the follou'tng

multipie lirigadons that were filed ai the High Cou:-: a;ro tht

Attorne)' Generai u'as invoh'ed in representing ihe \{inister for

Finance'ThelirstcaseNo'HCCC329of2006br'Chartelhouse
Bank did not rnvoh'e the AttorneJ' Genera-l a:rd it u'as seeking a



temporan, injunction to restrain the CBK fronr z,ppoir-rtirrg a

Statutory Manilger and lhis u,as djsmissed bi' tl'rc Iligh Co'":rt on

26 Julv 2OOtr.

(iv) Secondli,, Eldoret High Court case Miscellaneous civil application

No. 638 of 2006 q,here the parties were Ratlal Automobile Limited

and three others \/ersus the Mrnistry o[ F-inancc, Central Bank,

Statutory Manager and Charterhouse Balk. The High Court

sitting in Eldoret on 156 September, 2006 granted the applicants

Ieave for judicial review, to review the decision, of Central Bank's

appointed Statutory Manager's decision to close Charterhouse

Bank and not to conduct the banking business of the institution.

The leave was granted ivhich was to operate as a stalr.

(r) The interpretation of lhe granted order ra,'as that Charterhouse

Bank could operate upon fa.ilure by the Central Bank to hand

over the management to Charterhouse Bank. The management

appiied for contempt against the Statutoq, Manager and the

application for contempt \,'as granted bl, the High court in Eldoret

resulting in the Central Bank and the Staturon' Manager making

an application on appeal to stay the orders granted b.r, the }{igh

Court agarnst the Statuton- Manager. There has been a lot of

litigation arising f:-orn that matter and the high court granted the

stal' of the contempt order.

(ui) Thirdll'. Kitale High Court applicarion No 1O5 of 2006 b1' a

depositor, Mr, Mohammed Asham Ali, r,erses the Central Bank

and the Minister for Finance. The High Court again sitting rn

Kitaie on 19ti. September, 2006 granted the applicant leave to

app!1' for judicial review to reviev' rhe decision of the Central

Bank's appointed Siatuto{' h4anager's decision to close the bank

and to refuse to conduct ba:rking business, u'hich u,as agarnst the

interest of the depositors, The High Court granted the ieave u'hich

l9



\\,as also to act as a sta)/ of the decision. The applicant in that

matter \\ras a businessman in Kitale tvho had an account at

Charterhouse Barrk based in Kitale and his assertion was that his

business r,",as adversely aflected by the closure of the Bank and he

was entitled to apply to the High Court to revierv the decision.

That application is still pending.

(vii) Fourthly, Malindi Miscellaneous application No. 97 of 2006 rvhere

again another depositor filed an application against the Central

Bank, the Minister for Finance, and the Statutory manager

challenging the decision of the Statutory Manager to close the

Bank and of refusing to conduct the banking business. The High

Court sitting in Malindi granted the applicant's leave to apply for

judicial review on grh October 2006 and the leave was also

granted to act as a sta)'.

(viii) Fifth, Malindi High court Miscellaneous application No 98 of 2006

also filed b1'a depositor against the Central Bank, Minister of

Finance, and the Statutory Manager seeking leal/e to applv Ior

judicial revieu' against the staiutolJ' Manager's decision to close

the Bank and to denl therr banking sen'ices The High Court

again granted the applicant leave u'hich u/as to operate as a staJ/'

(ix) The office of the Attornel' General u'as involved in the abo\re stated

cases in u'hich the office u'as instructed b)' the Minister for

Finance to represent it in the judicial review proceedings and the

Attorne-rr General's olfice filed a repiying affidavit su'orn on 12d

and 13s October. 2006.

(x) The Mrnister's Aifidavit stared that the appointment of a Statuto4'

Manager bl the Central Bank received his approi'al in irne u'ith

provisions of the Banking Act The reasons given br the It4inister

for approval \^'as that. there had been aciverse publicin or: the

il



Bank and there was fear on a run on the Bank urhich qrould harre

affected the business of the Bank.

(xi) The StatJtory Manager l las to serve for one year and

subsequently, there has been one extension granted by the court

because the Statutory Manager who was also working at the

Central Bank claimed that she q,as unable to execute her

mandate due to the gagging court orders.

(xii) Subsequently this matter rvas brought to the attention of the 96

Parliament and the Departmental Committee on Finance,

Planning & Trade recommended for the re-opening of the Bank in

its report but CBK has not complied to-date. CBK reverted to the

Attorney General vide letter dated 17m June, 2OO9

seekrng legal interpretation of the Banking Act and u'hether there

was an)' Iegal adversiq, or impediment that s'ould stop the re-

opening of Charterhouse Bank. The Attornel' Generai upon

reviewing the pending cases, gave his opinion io CBK vide letter

dated 2 i"1 Jul)/, 20O9 (copy Aunex - 23! that there u'as no legal

impediment to the re-opening of Charterhouse Bank. There has

been no further communicatton on the same from CBK.

(xiii) Under the provisions of the Banking Act, a bank ma1' be closed

v"'hen it is under liquidation and it was the uncierstanding of the

Attorne), General's office that Central Balk q'as trJ'ing to protect

Charterhouse Bank and ra'as therefore supposed to follou' the law

Having not complied u,ith the lau,, CBK should initiate action to

resolve the impasse and negottate v'ith the Bank on the terins lor

re-opening the Bank since there is no credibie evidence to confirm

that there u'as a run on the Bank and there is no legai basis upon

u hich rhe Statutory Maaage; u,ould still be rn the Bank g'hen the

terrn has expired and there rs no further exiension.

4\



(xiv) The Solicitor General confirmed that she has not been in
communication with foreign embassies or any other instrtutions

but had seen a letter from the American Embassy addressed to thg

Attorney General raising concern about Charterhouse Bank and

noted that the communication u,as rather unusual since this is not

a matter of mutual legal assistance.

CBK is empowered under Section 34 of the Banking Act to
intervene in the management of a bank to protect it from

collapsing and the intension is like a receiver manager in a

company, who is supposed to bring sound business practices into

the company and ensure that it is back on its feet.

The Minister was convinced to allow Central Bank to appoint the

Statutory Manager under Section 34 (1) and (2) (a) of the Banking

Act but the facts that have emerged after the closure of the Bank,

appears to have been different from the facts that caused the

Minister to allo$' the placement of the Bank under statutorJ'

management. Apparently, there q,as no full disclosure of the

reasons and the basis on which the Bank rvas placed under

statuton, management,

The Attornel' General on the request of the Central Bank had on

the 21sl of July 2009 advised that there was no legal impediment to

the executron of !he restructuring agreement, Follou'ing this

confirmation, there rx.as no further communication from the

Cenrral Bank and it g,as assumed that the Attorne)' General's

advise u'as adhered to.

('.,)

(xvi)

(xvii)

2.4.2 E\ilDF.NCE BY \4R KER1AKO TOBIKO, CHIEF PUBLiC PROSECUTOR

REPRESENTING THE,ATTORNEY GENERAL

The Chief Public Prosecutor appeared before the Committee on Fridai'

29s October, 2010 accompanied b1' IMs Muthoni Kirrrani (Senror Depury



Director/ Solicitor Generai) Mr. James Warui Mungai (Princtpal Stare

Courrsei) represcnting the Attorrrey General and gave evidence that:-

1. Criminai investigations on Charterhouse Bank Ltd. was initiated

by the CBK through the Banking Fraud lnvestigations Unit (BFIU)

and the Office of the Attorney General got involved when the

investigation file t,as fonvarded to the Oflice h)I the BFIU on 61h

September, 2007 with recommendations that Charterhouse Bank

Directors should be charged with various oflences of violatrons of

the Banking Act.

2. Since there \vas no legal requirement for the Attorney General to

give consent to charge the Directors with the offences

recommended, the involvement of the Office of the Attorney

General was only limited to approving that there uras sufficient

evidence to sustain the proposed charges.

3. Upon perusal of the file by the Office of the Attorney Generai, it

u'as found that there \ fas sufficient evidence tc cha:ge lt4r. Saniar'

Shah, Managing Director and all other Directors of the Bank as

recommended bv the Police. The Attorne], General directeC vide

his letter dateci 25s February, 2008 (copy Annex - 24I that the

said Directors should be arrested and arraigned in court for ihe

afore-mentioned offences.

The Attornel,' General ciirected the Police tc d:-au' the approprrate

charges and fonryard the same to the Attorne], General's Oilice for

perusal before registering the same in courr. AddiiionalJ-r'. lhe

Police u'as requested to conflrm the Di.rectors of Charterhouse

Bank v.rth the Registrar of Compa:ries.

On 296 February' 20O8, the Investigation Officer name!1' Chief

Inspector Lydia Ligami of BFIU hand delvered to rhe Attornel'

General's Office. the Craft charge sheet u'hich u'as discussei and

)
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the Investigating Ofhcer left rvith the draft charge sheet to prepare

the final copy of the charge sheet in the usual Police format. The

Police have not reverted to the Office of the Attorney General since

then.

Separately, the Attorney General received a letter dated i4tir

February 2OO8 (copy Annex - 25), from Mr. Michael Ranneberger,

the Ambassador of the United Stated of America expressing

concern about the status and future handling of the Charterhouse

Bank Ltd.

The Attorney General responded to the Ambassador vide his letter

dated 2 I st FebrualJ, 2OO8 (copy Annex - 26) conf-rrming that he

had given appropriate directions on the matter and that

investigations reiating to tax e'vasion and proceeds of crime ra'ere

being handled b1' KRA and KACC respectil'ely and that the said

instirutions had not submitted their files to the Office of the

Attorney General.

In addidon, the office of the Attorne]' General received a letter

dated 5ft March. 2008 (copy Annex -271 {rom the advocates actlng

for some Directors of Charterhouse Bank Ltd complarninq that

their clients u,ere discriminated aga-inst in that other banks irho

had commirted similar violations of the Banking Act u'ere ciealt

u'ith bv CBK b1' wat, of monelar-l' penalties as provided for b1'

Reguiations contained in Legal Notice Nos.77 and 164 o{ 1999 '

Annex - 2al and n61 llr 14121; of criminal prosecution

Consequenrll the Attornel' Gene:-al wrote to the Governor ol CBI'-

on 6t \4arch. 2OO8 (copy Annex - 29) seeking his response on rhe

allegations of discrininatonr treatment b-v- the advocates He

sought Lhe ciarification to enable him respond appropriateli' in rhe

7
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event Ihat those issues rvere raised in court to challenge the

prosecution which he had already ordered.

The Governor responded on 25th March, 2008 (copy Annex -3O)

and stated that CBK can institute criminal prosecutions against

the culprits in addition to levying penalties depending on the

nature and graviry of the violations and gave the example of

Eurobank Limited.

The position rvas that the intended prosecution rvas discriminatory

as the attached list contains is a list of banks that had committed

simiiar offenses and had actually been penalized by the Centrai

Bank of Kenya in accordance with regulations published by the

Mrnister for Finance in Legai Notice Nos. 77 and 1 64 of 1999 as

reguiatrons on moneta{, penalr)*. A similar list u,as also submitted

Iater to the Committee b1, 6. Governor of Central Bank of Kenya

The contention \^'as that other banks i,hat had committed simiiar

vioiations, had been penalized in accordance with the rules and

regr-rlatrons b1, rhe Minister for Finance 1,et in the case of

Charterhouse Bank, the direcrors are charged or proposed to be

charged hence the discriminato4r treaLment. The Attorne-r' General

as the principal advisor of Lhe government has the obligation in lau,

to ensure that the rule of law and due process is follou,ed and to

advise the gorrernment institution and public offices to operate

u'irhin the confines of the ]au,.

The Chief Pubiic Prosecutor maintained that even if the charges

the Arlorne,\' General had endorsed materialized for prosecution,

thar would still not be a ground in lau' upon u,hich to close

Cha;terhouse Bank or to appoint a Siatutory Manager. Therefore,

chargi:-,g rhe directors of the Bank u'ith technical breaches of rhe

Banking Act u,ould not justifl, necessariiv or lead to the ciosure of
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the Bank or lead to the appointment of a Statutorl/ Manager as not

every breach of the law necessariiy entails criminai culpability.

14. The PriceWaterHouseCoopers Ltd report that raras in the Police file

rvas only in relation to the violations of the Banking Act in respect

to sections 10, l1 and 50 and the Prudential Guidelines and

Regulations but did not menlion money laundering, ta,x evasion or

any other allegations which later featured in the media. The

charges were based essentially on prudential guidelines and

regulations which are not lau,. The investigation was opened by

CBK and conducted by police officers who were attached to CBK.

Rose Detho was the complainant as well as an employee of CBK

who was the investigator and ultimately she would have become

the prosecutor,

15. The issue of fairness, impartia-liry and equalily before the lau' in

the neu, consdtutional dispensatron is very important to ensure

that the government is not accused of hai,ing treated Charterhouse

Bank limited q,ithout justification, in contravention of the

constitution which provides for equaliqi before the lau, and due

process. From the record avaiiable it lvould appear tha! there \ ras

no fairness and equalig, of treatment of the violators.

EViDENCE BY THE DEPUTY PzuME MINTSTER AND

MINISTER FOR FINANCE - HON. UHURU KBNYA,I"TA, IVIP

The Deputl' Prime Minister and Minister for Finance appea.red before

Committee on Tuesda5, 28s September, 20 i 0 accompanied bl Mr.

Joseph Kiny.a (Perma:rent Secretary) Mr. J. Nrramunga (Director. of

Econoneic Affa:rs Department). Mr. B. Amoio (Depuq Secretary'1 , and

gave er,idence that:-

(i) The regularion of the banking business including licensing is the

nrandate of the Central Bank of Ken.va as pror-ided for under

Section 5 & 6 oi the Banking Acr.

-(



(tj) The pou ers to intervene in the management of a bank are \resled

u'ith (-'c:tt.r:rl Banl< of Iicltl a rtr,cler Sr:r:titln 3'1 ol illL' Ii;.rlllllrl;; .'\r:t.

and the powers lo terminate rhe appointment oi Statutc'ry' l\4anager

also rrests u'ith the Central Bank of Kcnya. Therefore , it rhe clun'of

thc Cc-ntral Bank of Ken]'a to makc a decision on the mattcr ol

ChaLrterhou se Bank.

(iii) Given that the Central Bank of Kenya is the authorirv- mandated

under the lau, to regulate banking business, it is not prudent for

the Minister for Finance to take a position on the matter of

Charterhouse Bank q'hich is currently under statutory

management. Even under the previous larv' the Minster for

Finance couid only act on the recommendation of CBK.

(iv) In response to guidance sought by CBK on Charteihouse Bank,

the Minister for Finance responded to CBK oir 15'it June. 2009

tha!:-
"W'e refer to Aour letters to us dated 23'd of March 2009 a;d 20th of

Mag 2009, on the aboue subject matter. In th,e letters under

referertce. Aou ore seeking my comments, guidance and oduise on

action to be taken on Charternouse Bank ltd. Hauing reuteued the

releuant legislation, tue recognize that the responsibility of making

the ciecisiort cs to whether to liquidote or restructure the bank lies

solely with the CBK anci we, therefore, urge Aou to make a decision

or-r tlris nLatter uitlloui anA i'ulher deloy ' guided bg the forensic

.finding s and the lau' that gouerrLs the bonking business. Hotueuer,

we recognize that the case in question is cornplicated by uaious

pending courl cases ana, therefore, uish to request thai lou consuit

the offce oi the -Attontey General in making your decisior"." (coPy

Annex- 31)



That remains the position of rhe Minister for Finance and indeed

the Treasury.

(v) The Minister for Finance ott\y ,.t. on the recommendation of the

Central Bank, especially with regard to matters of banking

supervision and the Ministry of Finance does not direct. This ls

what informed thc amendment of the Banking Act to what it is

currently where that recommendation lies solely with the CBK as

the recommending entity. This applies to other regulatory bodies

like the Capital Market Authoriq' on issuance of licenses to operate

under the capital market and such bodies or agencies have clear

mandates and they exercise independence in exercising their

functions. In this regard, the role of the Minister for Finance or

Treasury would be to communicate the decision of CBK to the

Committee or Parliament on behalf of CBK.

(ui) Parliament in its ou'n u,isdom amended the Banking Act after u'hat

transpired about the Exchange Bank and manv other banks u'as

viewed as interference bY' the

management of those in stitu tion s

SYSTCIn,

of Finance in rhe

affected the iinancial

M inr stn,

u'hich

(vii) The Minister for Finance advised CBK to be guided b)'the AttorneJ'

General on horx' ao deal u'ith the legal hurdles invoh'ing

Charterhouse and inforrned the Commlttee that if the Gorrernor

does not perform his functions, then there u'ould need to make a

recommendation to H.E. the Presidenr and rhereafier as reouired

bv lau,. to set a tribunal to revieu'the matter on his replacement.

2,6 EVIDENCE BY HON. AMOS KIMUNYA. MP IFORMER

MINISTER. FOR FINANCE)

Hor-i Amos Kimunl'a

October.2010

. MP appeared before rhe Comnittee on Thu:sciar'

and gave ericie:rce thar rhe decision '-o place



Charterhouse Bank under statutory management during his tenure as

ti-re Minister for Finance q,as informed by the following:-

(i) The adverse publicity on Charterhouse Bank in the media and the

matter having been officially brought in Parliament, caused jittery

among international corresponding banks.

(ir) Thc perceived risk on the stressed Charterhouse Bank Ltd. that

rvould trigger off effects on other commercial banks hence the need

to avert a run on other banks and restore confidence in the

banking industry.

(rii) Recommendations by CBK as the regulator to safeguard the

interest of depositors, shareholders and the banking industry

follos,ing its inspections audit reports on Charterhouse Bank Ltd.

2.7 EVIDENCE BY THE DIRECTOR OF CRIMINAL

IN\TESTIGATION D EPARTMENT MR. NDEGWA MUHORO

The Director of Criminal investigatron Department (CID) appeared before

the Committee on Tuesda]' 1 2th October, 20 1O accompanied bl' Mr.

Mohammed AIi, (officer- in-Charge. investigations) Mr. Nicholas Omu,ende

(o fficer- in -Charge. Anti-terrorism Unit) Miss. JuCl' Adhiarnbo (Officer-in-

Charge, Anli-narcotic Unit) and 14is5 T -r,dia Liganve fBanking Praud

Investigation Unit) and garre the follorx,ing evidence:-

CHRONOLOGY OF IN\TESTIGATION OIi CHARTERIJOUSE BA^*K

B':' CRIMIN.{L INVESTIGATION DEPARTI\,IENT

(r) The Director of the CID informed the Committee that ihe

onl1' allegaiion made against Charterhouse Bank bt Ms Rose

Detho, '.he Sraturon, Manager, related to the violation of the

Banking Act. ald that the case was reported to the Banking

Fraud Investigation Unit b]'the Statutory Manager in ea:lier

December.2006.
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(ii) Ms Rose Ndetho stated that after her appointrnent as a

Statutory Manager, she invited PricewaterHouseCoopers Ltd.

ro do an audit on Charterhouse Bank and a file rvas opened

based on the PriceWaterHouseCoopers report where a

number of violations rvere identified.

(iii) Violation of tl-re Banking Act involved the granring and

permitting of credit facilities, financial guarantees and other

liabilities to persons and associates such that the total

advances exceeded 25ah of the Bank's core capital of Kshs

593 million which w'as contrary to Section 10 of the Banking

Act and the CBK Prudential Guidelines.

(iv) A preliminary investigation was carried out by the Banking

Fraud Investigatron Unit and the file forwarded to the

Attorney General's Office vide a letter ref:

CID/BFI/SEC l4l4lVOL.lll dated gth December, 2006

(copy Annex - 32).

(iv) On receipt of the file, the Attornev General u'rote back to the

Banking Fraud lnvestigation Unit in a letter dated 9s

December, 2006 expressing concern that the matter \ ras ai

initial stages as no statements had been recorded from

Central Bank of Kenya oflicials such as the Statuto4'

Manager.

(v) The Attorne!' General advised that further investtgations be

carried out before any charges could be preferred on anlr

persons as the matter q'as of greal importance.

(r'jl Charrerhouse Bank Ltd. had Seen placed uncier staluior-\'

managernent b1' then q'ith effect frorn 23'i Junr 2Ct05 anci

forensic audit h;id been conduc'.ed br

Price\Ai aterh ou scCoope rs (P\\IC) Ltcl.
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(vii) The Banking Fraud Investigation Unit iaunched an inqurnr

No.53/07 into thc rnattcr and recorded stalemcnts from Ms
I

Rose Detho q,ho gave an insight of her complaint as the

Statutory Manager and officers from PWC also recorded

statements.

(v ii i) The findings of the investigation based on the audit report

revealed the violation of the Banking Act and the CBK

Prudential Regulations by Charterhouse Bank Ltd. Ms Rose

Detho provided documents to support the anomalies u,hich

together with e-mail correspondence, proved communication

betrveen Mr. Sanjay Shah, one of the Bank Directors and

other individuals.

(ix) The then Officer-in-charge of the Banking Fraud Unit

foru,arded the compiled file of inquiry to the Attornel' Generzrl

tide a letter ref: CID/BPI/SECl4l4/VOL.124 113 clated 6u

September 2OO7 , (copy Annex 33) to the attention of Mr.

James Mungai Warui. a State Counsei u'ho u,as deaiing u'ith

the matter.

{x) On behalf of the Attornel, General, the said State Counsei

wrote back vide letter ref: AG/CR/2053/1323 dated 25s

February 2008, (copy Annex -34) and sated that there u'as

sufficient er.idence based on the evtcience in rhe inquin fiie,

to charge the suspects u'ith rrarious offences for contravening

provisions of the Banking Act.

(xi) Consequently, the Attorney General directed that:-

(a) Mr. Sanjay Shah, Managing Director of Charierhouse

Bank Ltd and all other Bank Directors be arresied and

a.rraigned in Court.



(b) The Banking Fraud Unit to draw up appropriate

charges and foru,ard them back to the Attorney

General and aiso to confirm the directorship o[ the

Bank rvith the Registrar of Companies.

(xii) The Banking Fraud Unit \ irote to the Registrar of

Companies, in the Attorney General's Office to confirm the

directorship of the Bank vide letter ref:

CID/BFI/SEC l2ll lll lvOL.2l126 dated 26th February,

2008 (copy Annex - 35) and also forwarded a proposed

charge sheet which was received by Mr. James Mungai

Warui, the State Counsel.

(xiii) The Attorney General has never communicated back to the

Banking Fraud lnvestigation Unit on the wa)' forq'ard and

the duplicate file remains u'ith the Attorney General's Office.

2, \,'IOLATIONS OF THE BANK']NG ACT AND CBK REGULATIONS

The Director of CID informed the Committee that the lindings of

the investigations based on the audit report revealed that the

follou.ing sections were vioiated b), Charterhouse Bank Limited.

(i) Section 1 0 of the Banking Act & CBK Prudential

Guideline/07,3.1 on advances, credit facilities and financiai

guarantees extended by the Bank equivalent to 40.5 o/o oI tte
Bank's core capital.

(iil Section i 1(1)(f) of the Banking Act & CBK Prudential

Guideiine/07,3.2 on advances. credit facilities and frnancial

guarantees extended bv the Bank to Sanjal' Shah and his

associate companies and to Mr, P. J. Mu'angi, a member of

staff, equivalent rc 40.8 7o of the Bank's core capital.



(iii) Section 11(1)(c and d) of the Banking Act & CBK Prudential

Guideline/07,3.2.2 on unsecured advances, loans or credit
facilities granted by the Bank to Mr. Sanjay Shah and

associate companies.

(iv) Section 1 1 ( t )(h) of the Banking Act & CBK Prudential

Guideline/07,3.2 on conducting transactions and business

in a fraudulent manner including:-

(a) Granting of a fictitious deposit of l(shs 10 million

unsupported by the Bank's funds to a friend of Mr.

Sanjay Shah.

(b) Hurried and irregular payment of Kshs 40 mrllion to

Sirikwa Hotel bi, the Bank out of a cheque of Kshs 52

mrllion before the cheque had cleared and

notu.ithstanding a court order.

(c) Grar,ting a loan of US$60.OO0 by the Bark '-o Tradex

SRI Co. and the funds released u,ithout rhe Bank

maintaining an1' records on the loan.

(d) Pavmenr oi US$30,200 and US$ 100,O00 ro third
panies q'ithout instructions from the client - rrustees

of the account holder,

(e) \,'arious large pa5,ments made to personal accounts of

lr4r, Sanal Devan from the account of Triton Petroleum

Ltd. rx'irhout appropriate mandates.

(r) Secticn 1 I ( 1 )(e) of the Banking Acr & CBK Prudential

Guicieir:-re 107 , 3.2.2. on failure to disclose to the CBK or

furnish Board's approi,als for the foilou,ing:-



(a) 5 facilities granted by the Bank to Creative Innovations

Ltd. associated with the Mr, Sanjay Shah totalling

Kshs 97,?'76,360.00 as at 23'd .June, 2006.

(b) Advances to Nu Metro (K) Ltd.; Cottex Manufacturers

and M.R. & S. R. all associated rvith Sanjay Shah

amounting to Kshs 21,126,669.O0 as at 23'd June,

2006.

(c) Advances to Jamachar (K) and Kings Investment,

companies associated with directors of the Bank

amounting Kshs 34,498,201.00 as at 23'd June 2006.

(vi) Section 13 (1) ol the Banking Act & CBK Prudential

Guideline / 07,3.5 by permitting Mr. Sanjay Shah

shareholding of 25.36ok in the Bank directly or through

holding companies u,hich was 0.36% above the prescribed

25o/o legal11, declared b1, CBK.

h,ii) Section 13(3) of the Banking Act on failure to disclose to CBK

full particulars of the ultimate ovrners of rhe shares of the

Bank helci b1' companies or b1' nominees.

(r,iii)

(Lx)

Section 13(a) of the Banking Act bv transferring more than

5% of the Barik's share capital to Mr. Sanjal- Shah arrd Mr.

Munish Shah through Ram Trust Ltd. u,ithout CBK

approval.

Section 50(1) (a and b) of the Banking Act & CBK Prudential

Guidelines4&5br,:-
(al Subrnitting incorrect infoi-mation on Foreign Exchange

Transactions to CBK.

Failure to obtain and retarn a.pprop;-iate clocumenls for

ali foreign currenc]; transactions above US$ 10,000 and

(b)

:..1



failure to report to CBK daily summaries of major

foreign exchange payment above US$50,000.

(x) CBK Prudential Guidelines / 08,4. 1 by failing to submit to
CBK reports of any suspicious transactions or activities that

may indicate money iaundering or attempts to conceal the

true identity of customers or owners of assets. :-

(xi) The preferred charges were not prosecuted on the basis that

the Attorney' General wrote to the Central Bank pointing out

that he had received a petition from the directors of

Charterhouse Bank complaining that they rvere being treated

in a discriminatory manner as similar violations b), other

banks attracted monetary penalry as per legal notice No. 77

of 1999 and therefore, selectivell, charging the directors of

Charterhouse Bank u'ould be challenged before the court as

being discriminatory.

(xii) The CID Director confirmed that the departnent did not and

has never investigated Charrerhouse Bank for anvthing

ielated to drug trafficking or terrorism.

2.4 EITDEI{CE MR. GEORGE KEGORO, EXECUTIVE

DIR.ECTOR INTER-IfATiONAL COMMiSSiON OF

JURISTS (ICJ}

The Executive Direc'.or of ICJ appeareci before the Cornmittee on

Tuesdal, lnd \s1,srnSs1. 2010 and gave evidence that:-

(r) His oi-ganizauon has interest in Charterhouse Bank due to

the control of moneS' laundering in Kenva and his inierest in

the Bank dates back 200 1 rx,hen US$25 miilion rr'as

transferred to Crucial Properties account from a European

bank. Ci:arrerhouse Bank reported the transactjon as



required b), CBK i:lrnledi2tc\, llte mollel r,,'as rcceiled in thc

account of Crucial Propcrtic s.

(r) Follou'ing this ncitri)catro;r, rhc eBIi [3ankir-rg Fraud

Investigation Unit appiied for a magistrate's ordcr to freeze

the account of t}-rc Compan), and for u;arrants of search to

enirblc CtlK to invcstig:tt< tlrc ilccorlnt. Cllli ;-rlso statercl in its

appiication for freezrng ordcrs that it believed that the monev

'"r'as proceeds of a thelt.

(i,) The Company's account u,as frozen and CIIK \ rrote to

Charterhouse Bank Ltci. requesting to bc lurnished ri'ith all

information relating to tl-rc l.ransactions that had taken place

through the account. The Bank declined the request on

grounds that it had no )egal obligation to co-operate rvith

CBK without a valid court order, because it could allou,the

tampering u,rth a customer s accouni vet the Bank u'as

bound bv the requireme;rt to keep iis custorners' a-fiairs

con frdenria l.

(iii) Notu'ithstanding rhis serback. CBK contrnued \^,iih its
rnvestrgation u'hich estabushed rhat:-

I Crucial Properties LtC. had been lnco:-porared in K.-lr,a ir-'

Mar, I998 u'lth tu,o cirrectors.

o In December 2OO0, the Companv legitimatelJ, opened a

foreign currencl' account at Charterhouse Bank ani
passed a resolution to introduce Mr. Humphrel' Kariuki

as an additional director.

o The i::ro:re_r' u as :-e:nitteo lnio ihe Cornpani's accc,.rnt ani
a receipt of ;rione;1' bl Charterhouss Bank Lici ii'as

repo;'red ro the Cenrrai Bank as recurrecl bl rhe cankrng

lau'.
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(iv) CBI", clain-ied that the account holder had farled to provide a

l)r()llcr tr:1-t1:rnatir-,n as t.) thc sc.,rlrce of m(.rnev. ('llli hrrrvevr:r,

alsserted that the source of money was not Jersel, 25 claimed

but Lic-chten stein in Europe.

(r) Crucial Properties made an application in the High Court for the

lifting of the magistrate's order freezing its account but the

application was never heard as CBK voluntarily discharged the

order and applied to the High Court for an order to restrain the

money under Narcotic Drugs and Psychotropic Substance Act,

u,hich the Court granted.

(ui) CBK claimed to be investigating the offence of money

Iaundering and realized the legal deficiencl' since there was no

Iaq, on mone)r Iaundering in Kenya at the time u'hen the mone)r

q,as received. Therefore, CBK sought to add.ress this through a

Legal I'lotice.

(vii) The Attornel' General's belated Legal Notice specif ing inoneJ'

laundering as an offence u'as deciared a nullig' b1' the High

Court on grounds that ir amounted to retrospectllre application

of the crimrnal iaq'.

(viiil

(x)

CBK had assumeci lhat JerseJ'. rhe claimed source of the

mone\,. \r'as lhe sarre as New Jersef in rhe United Sutes hence

directed i'.s investiga-'ions to the United States.

The High Court became impatient over the failure bv CBK to

substan tiate its clarm that the source of the moner' \ 'as

Liechrenstein. Consequentll', the High Court ordered the

mone\i to be reieaseci to Cruciai Properties Ltd, and CBK

apparenil,\' had no strong incendve to continue \^'ith ihe

investigatrons a.fter lhe mone)' u'as reieaseC



(x) The ICJ Director maintained that it is not possible to harre a

Iogical conclusion on the investigations on Charterhouse Bank

Ltd. because some of the records ri,ere destroyed rvhile in the

custody of the Bank by hre that burnt the Bank's premises in

September, 2O04. The Director confirmed that he had not been

involved in analysis of any other bank other than Charterhouse

Bank and that he is only a whistlerblower.

2,9 EVIDENCE BY PRICEWATERHOUSECOOPERS (PWC} LTD.

The Country Senior Partner of PriceWaterHouseCoopers Ltd, Mr. Kuria

Muchiru, accompanied by Richard Njoroge, Peter Gachuhi, Suraj Shah,

and Miss Elizabeth Njendu appeared belore the Committee on Tuesday

2nd November, 20 10 and gave the follou,ing evidence:-

1. Terms of Reference

On 5c July 2006, the Statutory Manager, Rose Detho requested

the PWC Ltd. to submit a proposal to CBK to carry out a special

audit on banking activities of Charterhouse Bank (copy Annex-

36). The Statutory Manager notified PWC Ltd that their proposal

had been accepted ald q'rote a letter of engagement u,ith the CB K

dated 12ft July, 2006 (copy Annex - 37) to carrl/ out in-depth

audit under the follou,ing Terms of Reference:-

(i) Reviev, transactions that Charcerhouse Bank Ltci. had

recorded in clients' accounts u,ith special focus on insider

and group-related client accounts;

(ii) Determine if there \vere any indications of irregularities.

such as illegal transactions or criminal offences, fraud o;

dishonesq' committed in the course of conducting business:

(iii) Establish if further s'ork u,ould need to be carried oui rc,

provide evidence of anv irregularities commiited. or provrde

ant' other relevant recommen dations,

::



(i,,,; Determine the status of Charterhouse Bank Ltd compliance

witl'r anci pruclence in follow-ing "Knout Your CLtstomer (KYC)"

best banking procedures thlough review of the

appropriateness of the institution's KYC policy and its

application on all targeted accounts.

(v) Determine whether there

Banking Act, the CBK

guideline s.

n-raterial breach of the

the CBK regulation s

was

Act

an\r

and

2. The sco pe of the inve stiqarton

The scope of investigations by PWC u'as strictly limited to

reviewing information available within Charterhouse Bank Ltd'

and therefore did not involve interviewing customers or other

third parties or reviewing the records or information held b1'

customers or third Parties.

Consequently, the abilitS' of the audit to reveal criminal or i1)egal

tre.nsacdons committed by customers u'as iimited The audit

hou,errer, revealed irregular transactions but it u'as difficuit to

ascertain u'hether criminal or illegal activities had occu:red b)'

merel1' revieu,ing Bank records alone.

PWC Ltd. moved in u'hen the Statuto4' Manager had alreadl'

taken over the running of Charterhouse Bank and rhe directors

of the Bank had automatically' stepped aside hence PWC Ltd'

team did not interact u'ith the directcrs as the expectation was

that the Statulory Manager u'ouid take up any issues that the

audit tea:n came uP ri'ith, and foliou'up u'ith the directors

3. information flou' ",nd availabiii n'

The Committee \^fas informed that PWC faceci rhe foliou'ing

challenges u,hich impeded the progress of PWC audir:-

i!r



(i) General unu,illingness and minimal cooperation among the

Bank staff to providc PWC *'rth information requested for.

{ii) The Bank's General Manager proceeded ou leave without

notice at the beginning of the exercise thereby rendering

information fl ow difficult.

(iir) Documents for transactions prior to June 2004 could not be

obtained as the Bank claimed that the documents had been

destroyed by fire at the Company's archives in September,

2004.

(iv) The Bank's core system, Equinox was dor,r,n most of the time

and was never fully functional. Efforts to get Equinox

vendors to resolve the problem were fruitless in the first two

u,eeks of the assignment. Thereafter, the s1's1srn lr'2t

intermittentl.r- down and some of the functionalities could not

be utilized.

4. Ker, findinqs bv PWC Lrd. I Report Annex- 38)

til There was breach of the Banking Act and CBK Prudential

Guideiines and general failure b1' the Bank to follou,

accepted t' knou your customer procedure". The Bank had its

ov'n policies that r-f follos,ed, u,ould have complied u,ith

Central Bank's requirements but those procedures u,ere

ignored or overridden.

(ii) There v,ere violations to single borrov,er's limit u,here the

borrou,ing iimit v,as exceeded, Insider lending also exceeded

rhe limit allou,ed bi, the Banking Act and there r;rstances

u'here lending to insiders was not full1,securei.

(iii) Reporting to CBK u,as inaccurate especia.llf in cases of

foreign currenc\r transactions over USS50,O00 and record
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(it )

(r,)

keeping for transactions over US$10,000. This s requirement

'was not cor:-rplied u'ith in some instance and the

transactions ivere deliberately split in such a u'ay to avoid

such reporting according to the CBK Act and CBK

regulation.

PWC identified some suspicious or unusual transactions

some of which could point to possible criminal or money

Iaundering. Since the scope of the investigatioll was limited

to revieq,ing the information qrithin the Bank, PWC

recommended in its report that further investigation be done

on those transactions because it was difficult to establish

criminal activity by merely reviewing the records within the

Bank q,ithout inten,iewing the customers or extending the

investigation outside the Bank.

Vioiation of the Banking Act or various requirements of

Prudential Guicietines are common in banks but the exlent

of rhe violations varies from bank to bank and the CBK deals

q,irh lhem differentil, depending on the extent and

mas:ritude of the violation. CBK can impose either

administrative sanctions or monetary pena.hies.

\/arious unusual transactions by customers of Charterhouse

Bank and not the Bank that pointed to possible mone\:

laundering and tax evasion or other irregularities u'ere

idenrified but there \^ras no evidence to prove criminal

activir'n'.

PWC Ltd. moved in u'hen Charterhouse Bank had alreacil'

been closed and PWC terms of reference did nor inciucie

recommending u'herher the Bank should be re-opened or

remain closed. Therefore, PWC did not give an]'

(vi)

(r': iJ

(,1



(viii)

(ix)

recommendation on ttrat directron as it ruas a matter for the

Central Bank of Kenya to deal u,ith.

PWC held a meeting on 30s August, 2006 rvith the Minister

for Finance at Treasury Building where the findings of PWC

u,ere discussed and the report u'as finalized the next day.

'lhe follorving were present during the meeting:- KACC

Director, KRA Commissioner General, CBK Governor, the

Statutory Manager, and the Permanent Secretary, Ministry of

Finance. PWC report was only meant for CBK and the

Statutory Manager rvhich contracted the firm.

PWC draft report was discussed with the directors of the

Bank to the best knowledge of PWC because there were

issues raised and the StatutoD' Manager sought for

clarification and documentations from PWC team to support

the issues raised in their report vvhich she claimed to have

been disputed by the directors of the Bank.

2.lOEVIDENCE BY MR. SANJAY SHAH FORMER MANAGING

DIR.ECTOR OF CHAR.TER.HOUSE BAI{K LIMITED

The former Managing Director appeared before rhe Committee on Fridal'

3,d September, 20 1O accompanied b-"- Mr. Ken Odera, Maria Migiro, and

Dennis Aroka, and gave evidence that:-

(i) On 25s Januatl' 2006, the Minister for Finance, Permanent

Secretarl', Governor of Central Bank arrd the Director of Financial

Institutions supen,ision Department in response to Charterhouse

Bank appiication for the renewal of its banking license lor the vear

2005, issued a certificate of recommenciation conlirming that:

"The banks ouerall f-nancial condition was rated satisfactory

as at 3Oth -09-2005. The institution had maintained a sound
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f.nancial candition ouer tlte yeors and is in compliance Luitlt

tlrc Banking Act and the CBK prudential regulations. Therefore

recomrnended that approual be granted for the renewal of the

instilutions banking license for the year, 2006 as required

under section 5 of the banking act".

(ii) It is ti-rerefore a fact that the Charlerhouse Bank ltcetrse for the

\tear 2006 was renewed on recommendation that the Bank was

compliant over the )Iears. Due to compliance, on 7d March 2006,

authority to publish the Bank's audited accounts as at 3 1sl

December 2005 was granted and rvas signed b5r Rose Detho who

Iater became the Statutory Manager. This authority is granted only

upon compliance u,ith the provisions of the Banking Act.

(iii) The Central Bank has maintained that Charterhouse Bank u,as

found non-compliance as a result of inspection conducted under

secdon 32 of the Banking Act. The Charterhouse Bank maintains

that the provisions of secdon 32 (3) requires that the person

making the inspection shall submit the report to the Central Bank,

and the report shall dra\r', attenticn to any breaches or non

obsen,ance of requirements of the banking reguiations made there

under. The person making the inspection is required to provide

remedial measures. This has never happened to Charterhouse

Bank and the Bank has never refused to act on any remedial

measure.

(ir') The Cenrral Bank has portra,r'ed Charterhouse Bank as a repeat

offender. Charterhouse Bank denies rhis allegation because the

banking lau, does not allov' room for repeat violation or non

compliance because in such occasion, the remedf is provided for

uncier section 33 of '.he Banking Act u,hich specifically gives the

Centrai Bank pov,er to appoint a qualified person inlo any bank to
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perform any action, take an]' measure, in order to implement and

improve managenent of an institution. This i-:as Itever happened to

Charterhouse Bank. 
1

(v) The adverse publicity was not caused by Charterhouse Bank, but

by the Ietter wntten to the Minister of Finance by the Governor

dated 2Ott, Malch 2006 and other documents tr-rcluding tlle rcport

dated 21st June 2006 tabled in Parliament on 21sr June 2006 b1'

Hon. Billow Kerrorv, which appears to ha\/e been intentionally

leaked and/or given to third parties in order to cause adverse

publicify against Charterhouse Bank in the media. The documents

that caused adverse publiciry were apparently Lo- the CBK since

CBK has never condemned them or denied them or investigated

anything relating to them.

(vi) The draft inspection report on Charterhouse Ba-nk dated 21sr June

2006 and marked "draft" on all pages \r'as delivered to

Charterhouse Bank for response after 4 p.rn. on that dal',

Surprisingl5,, a report, q,hich u'as not a dra-ft rras tabled before the

Nationa.l Assembly before 4 O'clock on the same dav. The decision

by the Central Bank to gii,e this report to unauthorized persons for

it ro be tabled before the National Assemblf is s'har constitutes

conspiracy and malice against Charterhouse Bank.

(vii) On 23'a June 2006, the CBK exercised its pou,ers to intervene on

Charterhouse Barrk under section 34 (i ) (d) to protect rhe interest

of rhe institution, its depositors and creditors. Subsequentil' the

CBK appointed Ms Rose Detho as a Statutorl' Manager under

Section 34 (2) (a) u'hich empou'ered hei lc assurne ihe

managemenL, control and the conduct of the Charterhouse Banks

business. Instead ol complf ing v'irh the lari'. she closed the Bank

and directeci the Kent'a Bankers Association to remo\,e the Bank
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from the Clearing-House. Section 34 of the Banking Act does not

empo\\,er the Statutory Manager to close the bank and even if there

is such pou,er, it rvould not authorize the closure of all branches

but only the branch found wit.h violations.

(r, ii i) On 12l}' of July 2006, the Statutory Manager appointed

PriceWatcrll ou sc Coopc rs Ltd. (PWC) to carry out au auciit on

Charterhouse Bank. In her report of September 2006, the

Statutory Manager recommended to the Minister for Finance to

revoke the banking license of Charterhouse Bank and thereafter

place it into liquidation. This action and recommendations are

outside the powers of a Statutory Manager under section 34 of the

Banking Act as the power is to intervene but no power to close Lhe

Bank.

(tx) In the letter dated 2O*. March 2006, (Annex - S1), the Governor

purported to accuse Charterhouse Ba-nk of money laundering and

tax evasion. The Governor had no mandate !o make such

allegatrons arrd accusations because as of 23'd March 2006, there

was no anti-moneJr laundering legislation and the ta)i matters ar-e

outside the jurlsdictioi-: of the Governor hence Charterhouse

maintains Lhat the Governor's actions g,ere based on rna-lice.

(xl ln the said letter, the Governor aileged that W.E Tillel'of Muthaiga

u'as involved in monef iaundering bJ, exporting goods worth Kshs.

1.35 billion and the receip'.s u'ere Kshs 5.89 billion. The statement

of this companv indicates thar the total turno\rer of r.his companJ'

does not exceed Kshs. 500,000,000 since the account \^ras opened

hence Charterhouse Bank is not aware of the receipts of Kshs.

5.89 billion as alleged by the Governor,

(xi) The CtsK directed Charterhouse Bank in 2003 to empio\i an

interrial / comphance office;'. Mr. Peter George Odhiambo ri'hc haC

C]



(xii)

(xiii)

worked for Barclays Bank u,as recommended by the official of CBK

and rvas employed bv Charterhouse Bank as I nternal / Compliance

Officer. Charterhouse Bank had also employed Mr. Joseph Maina

Gachari as an a-rchivist, Mr. Joseph Chege as in charge of FOREX

Department and Mr. Lameck Wagumba as the Computer Manager.

Later on, Charterhouse Bank discovered that all these people rvere

stealing documents from Charterhouse Bank and taking them to

the CBK only for the CBK to ask for the same documents that they

very well knew where they rvere. These employees of Charterhouse

Bank were being paid US$300 per day by CBK and they later

resigned in a huff and were employed by the CBK at a hefty salary

(A copy of the employees PAYE Annex - S3).

When the CBK and the Statutory Manager closed Charterhouse

Bank, the depositors *,hose lives and business producrivitl depend

on having operaLional banking sen'ices, felt aggrieved and

instituted judicial revieur proceedings u,here thev requested the

courts to restrain bv wav of an in_junction, the CBK, the Minister

for Finance and the Statutory Manager from ciosing rhe bank

thereb\'. denl,ing them banking sen'ices contrary to the Ia\'. The

court granted the injunction and the judges u,ho delivered the

rulings in the various courts countnru,ide on interim orciers

restrarning the Statutory Manager and ordering for the re-opening

of Charterhouse Bank Ltd. were transferred immediateh'.

The Statutory Manager and the CBli did not discuss either the

draft or the final PWC report u,ith the directors of Charrerhouse

Bank. in addrtiorr. the-v- did not seek the direcr-ois' cornmeli or

response on the report and has never given them a copv to-ciare

Surprisinglv the email and other correspondences b1'Richard Co>;

from the British High Commission indicared rhat '.he High

Commission had a copv of the P\\/C reporr _\,et CBK ancj :ne
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Statutory Manager could not give the Bank directors a copy

this is u,hat the directors of the Bank view as malice

conspiracy.

(ix) It was stated in the e-mail that the Statutory Manager had

declared that Charterhouse Bank q,as Iacilitating money

laundering and tax evasion and u,as in violation of the

Banking Act and Prudential Regulations. Therefore, she

recomrnended to the Minister of Finance to revoke the Bank's

license and the Permanent Secretary, Ministry of Finance gave

an assurance to act u,ithin the rveek. It is also alleged in the

e-mail that ll{embers of Parliament and Members of Finance

Committee of the Ninth Parliament were bribed over

Charterhouse Bank saga (copy of the e-mail Annex - S4).

(xl The inspection team u'as required to determine the siatus of

Charterhouse Banks compiiance with regard to " Knou' Your

Customer (KYC)" through the records. Hou,ever, KYC is not

intended to be justified bv the number of documentation that a

bank keeps but the requirerrrent is that the bank knou's its

customers such that it can be able to point out the custome:', his

businesses, and the banking acti\rities. Nobodlt asked the drrectors

of Chanerhouse Balk about an1, customer and they found rhe

customer to be unkrown ro the Bank.

(>:iri) Charterhouse Bank has never been involved in anv monev

laundering at all, and ihere is no credible er.idence from anyone

shou.ing an]: customer of the Balk ald his account, as hating

been invoived in monel' laundering, The directors are not au'are of

an5, proceeds of crime coming into Charterhouse Bank or anJ'

money' u'ithdrau'n from the Bank for financing of drug tralficking

or terro;-ism.

and

and
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(riv) Charterhouse Bank has paid its talies to-date and has trever had

any tax dispute, tax liabiliry outstanding betu'een itself and the

Kenya Revenue Authority. Therefore, any accusation that

Charterhouse Bank is involved in tax evasion is false and untrue.

(xu) Upon inspection, Charterhouse Bank u'as found to have violated.

the usual technical sections of the Banking Act, lr'hich arc

generally violated by every other bank and the punishment is b1,

way of monetary penalq,. These sections are not really mandatory,

because, some of the banks are exempt or have been exempted by

the Finarce Minister from complying rvith sections 10, 11, l2 and

13 of the Bankrng Act to operate without observing them. (copy of

gazette notices by the Minister Annex- S5).

(xvi)

(xrir)

The Centra-l Bank, the Statutory Manager and PWC Ltd accused

Charterhouse Bank of violating sections i0, 1 I, and 50 of the

Banking Act and Prudential Guidelines. Hou'ever, these violations

are subjected to a monetary penalq' and not the closure of a bank.

These violations existed in other banks before Charterhouse Bank

u.as placed under Statutory Management and even after the Bank

u.as closed other banks still vioiated them. It is evident that orher

banks have alg,ays been penaiized for the same violation and that

22 banks u,ere insolvent as per the Governor's letter e1 21st Jp).1;,

2004 (copy Annex - S5) and ],et there were not closed hence the

discriminatory practices against Charterhouse Bank.

The onll' rriolation that the CBK and the Statutorl' Manager have

:'epeatedll' mentioned is that of " Knout Your Customel' relat-ing to

rhe 45 accounts u'hich had been found to hate some r:iissing

documenrs in 2004, Hou,ever, the issue relating to tre said

accounts \^,as discussed and resoh,ed after the report of 30s
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(xviii)

(xrx)

September, 2005. The draft report of 21"t June 2006 also indicated

that the issue t'as re-r,isitcd and had actually been resolved.

Thelstatutory Manager had a conflict of interest based on the fact

that she u,as performing the regulatory duty at the Central Bank,

as Director of Banking Supervision Department and at the same

time acting as the Statutory Manager of Charterhouse Bank Ltd.

This is evidenced b), the sample of her reports dated 21st December

2007,22"d Januar\, 2OOB,22ta February 2008 and 1s April 2008

where she \^,as penalizing other banks for having violated the same

section 10, 1 I and 50 and prudential guidelines under the

Banking Act. (copies Annex - 57).

Prior to appointing a Statutory Manager, there were several legal

provisions that were overlooked b;" the CBK, specifica1l5, Section 33

that requires the CBK to give advice under Secdon 33 (b) (1) and

also make recommendations to the institution in the areas of its

business conciuct that are of concern including advice on

directions on what measures a bank should take to remedl' thg

situation.

(xx) Further, Section 33 envisages inslances u,here malpracdces persist

and empou,ers the Cenral Bank oI Kenya, to appoint a person u'ho

is suitabiv qualified and competent to advice and assist the

Institution for purposes of implementing the directions given

eariier. In the case of Charterhouse Bank, this did not hapPen and

instead Lhere \ ,as a direct leap to Section 34 (1) (d) of the Banking

Act by placing the Bank under Statutory Management.

1>si) The re-alignment of the Bank's sha;eholding bf its Directoi-s was

under-u'ay in June 2006 before rhe Statutory Manager look over.

The Statuton' \4anager recornmencied ihe follow'ing on

Charterhouse Bank L'.d. :-
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. The revocation of the Bank's license as if the Manager could not

resuscitate the Bank.

r Liquidation of the Bank yet there was no provision in lau, for

that by then.

Charterhouse Bank pointed that these actions taken early on at

the commencement of the Statutory Managerrcnt indicatcd tlrat

the CBK \^/as not willing to lulfill its obligations under Section 34 of

the Banking Act and furthermore sought to delay the re-opening of

the institution indefinitely.

{xxii) CBK introduced an amendment to the CBK Act to provide for

voluntary liquidation which rvas passed by Parliament but the

move appears suspect and apparently targeting Charterhouse

Bank Ltd. This is because Charterhouse Balk did not have anl,/

iiquidi[' prob]ems and was not insolvent. Under the lau', it is not

possible for the CBK to compel a solvent institution to be

Iiquidated. The amendment pro\riding for a voluntarl' element

therefore provides the Central Bank with an opening through

u,hich to realize its originai intention.

(>:rrii) The Srarutorl, Manager was appointed for a period of 12 months
and the perioC expired on 22ti June 2007 but and was exrended

b1' a court order for a further 12 months which ended on the 22nd

of June 2008. Hog,et,er, the S[atutory Manager has remained ar

Charterhouse Bank unlai.r.full1' after the expin,in 2008 to-date 1n

r,iolation of the Banking Act and rhe ConsLirution of Kenva.

l)il:1\'J The Central Bank. the Finance lr4inister and the Staruto4.

Manager. have maintarned that rhel. are unable to take anr.

decision or take anJ'action because thel'are injucted or gagged _r'et

the audited accounts for the 1'ears 2006 to 2OO9 clear11, sholr.'s that
the Sratutory- Manager has taken action i.e. pa\'tng salaries and
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utilities, discharging properq/ and conducting selective activit'ies

save for those allowing access to banking services to the depositors

hence the allegatigns of being unable to perform the statutory

duties due to gagging orders cannot be justified. lt is also evident

that CBK was able to change the original Statutory Manager Ms

Rose Detho and appoint the current Statutory Manager Ms Ruth

Ngure in 2008 and therefore it is not true, that they have been

respecting the court order.

(xxv) The inter-agency report indicates customers bank account

documents were collected from Charterhouse Bank by the

Taskforce and the report and findings had nothing to do rvith

Charterhouse Bank because it is either offense to be disclosed in

section of 45 of the Anti-corruption and Economic Crimes Act

q,hich relates to failure to pa]- m>< or allegations of anti-money

laundering all of v'hich have nothing to do r,r'ith Charterhouse

Bank hence Charterhouse Bank remain ciosed for matters that do

not concern tt

2.10.1 FURTHER EVIDENCE BY FORMER MAI'[AGEMENT OF

2. 10.2 E

CE{ARTERHOUSE BANK LIMITED

Mr. San-ia1' Shah, former Managing Director of Charterhouse Bank re-

appeared before the Committee on Tuesday 23"j and Wednesdal' 24u

November 20 r 0, accompanied b5' Joseph Kioko, T. Mbugua, Civde

Mulsotso, P. Muhincii, Boniface Karogo. Anthon-v \['ard, Wambua Kituku,

Kennedy Odera anC gave further evidence as fol1ov's:-

YIDENCE BY MR, JOSEPH };IOKO

He u'as responsible for Human Resource at Charterhous3

presented rc ihe Cor:-rm:'.tee a rr'ritten submissioll (anne>:ec.i)

elidence that:-:-

Bank. He

and gave
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(j) Pursuant to regulatory advice and directions by CBK to hire a

qualified internal auditor and archivist, Charterhouse Bilnk hired

Ir4r. Peter George Odhiambo as lnternal Auditor/ Compliance

Officer and Mr. Joseph Maina Gachari as an Archivist in 2003' The

dutres of Mr. Peter George Odhiambo were auditing and verifying

all Bank's transactions and documents on a real time basis and to

ensure correctness and compliance r'r'ith the Banking Act The

Internal Auditor/ Compliance Officer n'as to report only to the

Chairman of the Board of Directors and not to the management or

the Managing Director. The duties of Mr. Joseph Maina Gachari,

included the re-verification of the documents, their correctness

and compliance, filing, binding, security and the storage of the

above documents.

(ii) ln 2oo4, the Bank received information about alleged sensitive

documents being removed from the Bank and upon engaging the

sen,ices of a private inrtestigator, Mr' Peter Mugu'eru of M7's

Pnames General Agencies, Charterhouse Bank discovered thar Mr'

Peter George Odhiambo was responsible for the remcval and

passage of the documents to un-authorized third oarties (copy

Anaex K- 1). Efforts to have Peter George Odhiambo a!-rested for

this were futile as he resigned and fled togeiher u'ith tu'o other

senror employees, i.e. Mr. Joseph Chege (in Charge of Forergn

exchange department) and Mr. Lameck Wagu::' oa {Computer

Manager) .

tiii) The CBK sent an Inspection Tearn to the Ban!: :trei-eal''e: tc

conduct an inspection pursuant to Section 32 l:t cl- the B;'nkr;rg

Act. The team comprised of Mr. Meh'ille Smirh and \4r' Siiia Ii4uiler

(son of the then Governor oi CBK), and both \r'3re no" e:nplovees of

the Central Bank. The Team demanded for speciiic account



opening documents, documents reiating to specific companies and

access to the Bank's data to carry/ awzt\r. The l\4anaging Director

denied the Team access to the Bank and the data as this rvas

contrary to the Banking Act. This prompted the personal

intervention of the Director of Banking Supervision, Mr. Gerald

Nyaoma.

(ir) Mr. Joseph Maina Gachari, the Archivist responsible for

safeguarding the documents was charged with the responsibiliry' of

producing them and upon failing to do so, was served u'ith a

suspension letter and thereafter resigned. The data mining u'as

being financed by USAID u,here Melville Smith, Titus Mwirigi and

the others were supposed to dou,nload the bank's data and have

unfettered access to all ba.nk records and management. They

quoted a letter bl, the Governor dated Juh: 2 1st 2004 and authoriry

to mine the data granted b], the Minister on 6'.]. September 2004

(Annex K-la) Still the Managing director v'as conr,inced r.hat these

activities were contraia' to the banking act and the refusal to grant

these access has been the rnarn problem for;he bank.

(\') In October 2004. the Bar:k u,as surp:-ise r.r'hen CBK alleged that

there urere 223 accounts of the Barlk \',rhour account opening

forms. The Bank suspecteci that the account opening forms could

have been part of the document-s carrieC frc,;n ;.he Bank b1. '-hs

KACC team and officers from the Banking Fraud investigations

Departmenr. The Bank subsequentll, paid a irne of Kshs. 1 Million

for the violatron. (copy Annex K-2|.

{vi) Upon verificalion, it q,as discovered that the documents had

actuailtr been plucked out intentiona-Ilv a:rci the accoun'. holders

\r'ere requesteci to submit the missing information and the Ba:rk

had fu111' cornpiied bi' 2006.



(vii) In May 2006, Charterhouse Bank discovered a letter dated the 4th

of November, 2004 written to the Governor of the Central Bank by

Mr. Titus Mwirigi (consultant) marked "Strictlv Confidentiai" q'hich

included Mr. Joseph Maina Gachari's suspension letter,

memoranda of meetings in support of lee notes by Titus Mu'irigi

and a confidential schedule of meetings. The letter alleged that Mr.

Joseph Maina Gachari was "a very useful source in revealing the

economic crimes under investigation" and that "his iivelihood had

been jeopardized as a result of leakage".

(r,iii) On the part of memoranda of meetings in support of the fee notes,

Titus Mwirigi indicated that numerous meetings were held

including one dated 3Om October 2004, whose description u'as

"Meeting with Charterhouse Bank employees to obtain lnformation

for the Taskforce -Titus Mwirigi, Maina Gachari, Peter Odhiambo

and Joseph Chege". Another meeting was held on I "t November

2OO4 u'ith a brief of "Meeting at LACC to debrief empioJrees of

Chanerhouse Bank and assist in preparing for a visit at the bank

bt I.SCC Team - T.Mu,irigi and P, Odhiambo".

The Third document entitled "Confidential Schedule of Meerings"

confirrns that employees Peter George Odhiambo, Joseph Maina

Gachari and Lameck Wagumba had been recruited b1- the Cent:-al

Bank of Kenya under contract to steal documents from

Charterhouse Bank for Ll-re Central Bank at a contract fee of

U3$300 per da1,. (copy Annex K-3).

(Lxl \\thile anaivsing Mr. Petei George Odhianbc e.:;llolme.',

cietails/forms and r.r'jih special emphasis on personal i-eIerees. t'.

u as discovered that Mr. Peter George Odhra::-ibo anci \1r. Tl:us

Ir4v'irigi u'ere friends. since Titus Mr.r'irigi haci act.'d as his relerec.

(copy Annex K-4).



/ r'l That the involvement of the Central Bank in the conspiracy against

Charterhouse Banl< is confirmed by a lctter dated 25th of May,

2006 to the Public Prosecutor, under paragraph 3, which

confirmed the existence of memoranda / confidential schedule of

meetings by Mr. Titus Mrvirigi $,hich confirmed that Mr. Lameck

Wagumba and Mr. Peter George Odhiambo q,ere indeed agents of

the Central Bank during their period of employment at Charthouse

Bank, (copy Annex K-5|.

("i) Paragraph 5 of the same letter dated 25ti' of May 2006, from

Mullei's lararyer, confirms rhat computer print-outs rvere indeed

stolen from Charterhouse Bank by Mr. Titus Mwirigi for use by the

Central Bank, while Paragraph 7 of the same letter confirms

industrial espionage actit'ities bJ,the Central Bank of stealing and

installing Charterhouse Bank's softu'are at the Central Bank

during the period of 2003 and 2OO4.

(xii) Mr. Peter George Odhiambo, b)' his oq'n letter to the then Hon.

Minisier for Justice, dated 1"i Juir, 2006, at the lasr paragraph of

page 1 admrts anci confirms that he had stolen the q'hole database

and documents of Charterhouse Bank in his capaclw as the

ln:ernal Auditor at Charterhouse Bank and handed it to others

(copy Annex K-6),

(xiii) The Bank discovered later lhat, apart frorrr the employees oi

Charterhouse Bank being paid US$300 per da1' for stealing

documents from Charterhouse Bank, they lra6 also been promised

permanent emplovrnent at the Central Bank and it q,as confirmeci

that these people v,ere emploved at the Central Bank. An exampie

confrrrning this in respect of Peter George Odhiambo is indicated in

the (copy Aunex K-7|.



(xit')

(xr)

(xr.i)

():\'ii I

Even though the Central Bank rvas aware that Mr, Peter George

Odhiarnbo u,hile working for Barclays Bank in 1999. ivas arrested

and charged b), the Banking Fraud Investigations Unit of the

Central Bank for making false documents in an attempt to obtain a

visa to go to America, he was still recommended bv Central Bank

to work for the Charterhouse Bank as the Internal

Auditor/Compliance Officer.(copy Annex K-8).

The letter by the Governor to the Minister for Finance dated 20th

of March, 2006 must have been leaked to the media intentionalil'

by the Central Bank, because in his submission to the Finance

Committee, the Minister for Finance denied that the source of the

letter tabled before the National Assembly rvas from the Treasury.

He explained to the National Assembly that once he received the

letter from Dr. Muilei, he slamped his copv an ail pages rrith the

Minister for Finance Stamp and which u'ould then be later placed

in ihe safe. (Hansard copy Annex K9-A!. Since the one tabled

before Pariiament did not have the Ministn' for Finance stamp,

rhen it must harre been leaked by the Central Bank. {copy Annex

K9-81 and B2|.

Mosi oI the documents that the Central Bank alleges were missing

u'e;e collected bi' the Barrking Fraud investigation Unit u'hile

others u,ere collected b1' the ofhcers of the Task Force, r','ho to-date

have never returned them to *te Bank, as confirmed by the lnterim

Repor-t of the Taskforce ar page 2, Item 1.9. (copy Annex K-lO).

The allegations contaired in the letter bJ' the central Bank to the

Mi::isrer recornmending the u'ithdrau'al of Charterhouse Bank's

license are allegations that do not relate to and/ or invoh'e

Chanerhouse Bank as thev are allegations of Tol Evasion not bJ'

Cha.rterhouse Bank but b5' other compa:ries. E g W E. Tiller

(Muihaiga) L'.d. suspecteci of moner, laundering since sales u'ere
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Kshs 1.35 Billjon and the receipts amounted to Kshs 5.89 Billion.

This is incorrect because frorn the time the account of this

company rvas openeci, to 30th Jurre 2006, the total turnover of that

account u'as belou, Kshs 500.000,000. (copy Annex K-11).

(xvrir) The activities relating to theft of documents from Charterhouse

Bank are confirrrred by thc then Governor as evidenccd by his

published brief on his u,ebsite titled Court Cose 2006, at page 3,

paragraph 1 of the subject titled "Events leading to the hiring of

Titus Mwirigi". (copy Annex K-12 u,herein he Asserts that, "the

consultants needed \l'ere to be outsourced under the legal

authoriry provided in Sections 32(ll, 32(2)(c) and 33(1)(b)(iv) of the

Banking Act. However in recognition of regulation 3(2) of the

Exchequer and Audit (Public Procurement Act) Regulation 2001,

he consulted the Minister for Finance who accepted his proposal to

engage external consullants as part of the Central Bank in-house

supen,ision team".

(xi>:) Central Bank by its ou'n code of conduct dated April 1998 at page

18 binds the Central Bank anci all its emplo,\,ees to play b1' the

ruies, eLbide b]', enforce, appl1' anci respect the larx' to the ietter.

Thel'nave not done this on matters relating to Charterhouse Bank.

{copy Annex K-13},

(>cr) The consuhalt rhat the Central Bank hired. Mr. Titus Mu'irigi rs

not a universiry graduate l,et consultarrts should posses at least a

minimurn Masters Degree. Purther, Mr. Tirus Muririgi could not

have been a consultant and the Cental Bank u,as aware that he

had never consulted before unless thrs particula:- consultanci, v,as

the fi:-st one. In the pal.ment t,oucher tilled Pal'ment for Technical

Assistance, the Direcior of Banking Supe:r'ision, Mr. Gerald



N1'aoma clearll- indicated that Mr. Mrvirigi u:as not a registered VAT

payer as indicated in Memo (copy Annex K-14).

2. 10.3 EVJDENCE BY MR TITUS K. MBUGUA ]

He responded to matters relating to trade documentation and

procedures. He presented to the Committee a u'ritten submission

{annexed) anrJ gave evidence that;--

(i) Charterhouse Barrk was not involved in the importation of any

trading goods or products. Though there have been allegations that

customers of the bank were involved in tax evasion in coilusion

q,ith the bank, there is no way in which a bank can collude with

any Person to evade tax.

(ii) Banks are not customs staff and/or clearing and forwarding agents

and therefore would not be able to collude u'ith any importer to

evade taies. The Statuto4, Manager purported that she found

emails in the Bank in u,hich goods had been unden'alued and that

this amounted to tax evasion. This aJlegation seems to have been

made out of ig-norance of the importation procedures, the duties

and the responsibiiitie s of the Customs Departmenl, of the Kenya

Revenue Authoriq' and the functions of the Kenva Bureau of

Standards, before any cargo is shipped from the count[' of origin

and q,hat happens at the point of entry,

(iii) Dutv pa1,2Hs on imports is neither determined b5'' the importer's

pro-forma invoices nor the Commissioner of Customs bounC 'c1'' the

importer's inrroices in determining the du[' palable. In determining

the Custons Value for the purpose of ler.f ing ad valci-em iuties.

rhe Commissioner of Customs is grided b,r' section 127 ol the

Customs & Excise Act (Cap 472), as read u'ith the S:i'enth

Schedule of the said Act. Currentll' rhis aspeci is covtred 'br'

sectio;l '!22 and the Fourlh Scheduie of rhe East .Afncan

Communin, Customs Manageraent Act. 2005. (Aanex - fM1)
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(ir,1 Clearance of goods at the port of importation is done by a Customs

Agent on behalf of the importer (buyer) and the bank plays no role

here. The agent has the onus to declare the goods in accordance

with the iaw and the importer has to pay the appropriate taxes.

(u) Thc Commissioner's role is to coultter-check the authenticiry of ihe

deciaration to ascertain the correct value and the revenue payable.

Submitted documents may be accepted or rejected and th.e

Commissioner o[ Customs wiil not release goods based on doubtfu]

or wrong declarations.

(ui) Remarks about invoices were made out of igrrorance because the

government has established agencies under section 127(d) of the

Customs Act, u'hose dutv is to pre-inspect goods at the country of

origin before shipment a-rld the person carryrng out the pre-

shipment inspection is required to personally seal the container

after loading. (Annex - fM2)

(vii) Under section 127(d)(6) it is cleaLr that the expression "pre-

shipment inspection" means ihe examination of imported goods

prior to shipment in order tc ascertain the description. quaiiq',

quantiq, and the r,alue of such goods. Therefore this delinition

nakes it clear thai the Cornmissioner of Cusioms is not bound b,r'

lhe importer's invoice.

(viii) The pre- shipment

conformitl q'hich

agent is supposeci to

ascertains in actual

pi-ovide a ceriificate of

fact rhe value of the

irnported goods b1, them fr-om the count4' of export and not from

the importer,
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(xl Under Regulation 264 of the Customs and Excise Act, the importer

a.nd not his bank has to make a declaration of the Customs Value

of the consignment in a prescribed Form titled C52. (Annex - TM3.

(") All above stated notwithstanding, the Commissioner of Customs

under section 127(bJ of the Customs and Excise Act is empori,ered

to appraise and/or cause to be appraised the imported goods in

accordance with the seventh schedule. ( Annex - TM4).

(xi) It is important to note that not all goods rvhose dut-v is computed is

by way of invoice. There are other ways of computing dutv i.e.

. Section 129 provides for goods rvhose duty will be computed on

the gross weight of the package in certain cases.

. Section 130 provides for goods whose duty u'ill be computed on

reputed quantity in certain cases.

' Sectlon 131 empowers the Commissioner to hx a liire equirralent

of other iiquid measurement for goods imported of :his nature.

(xii) Equally important to note is that, it is not mandatory that there

must be documents to import the goods because iI for a-nv reason

an importer or the ou,ner of goods does not have sufficienr

documentation, such goods are allowed to be entered for horne use

in the absence of documents as provided for bv sectio:r 30 of the

Customs and Excise Act. The Customs maJ/ also value importeci

goods using unit prices of similar or identical gods accessible from

the customs dara balk.

(xiii) In the circumstances ii is a matter of lau' ani fac',. rhar

Charre:house Bank. could not collude u'ith :ts cusiomel-s or

importer, on anv matter relating ro l:nportation tr cicc,.,.men-.a',iol:

ro he)p rhem to evade t.a-x.
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2. ] 0,4 EV]DEh\CE B\, \4R. CL),DE \4U,TSL).IS()

He responrlcd on matters rclating l-rankrng ancl 1-'rocr:du:'r:s. Ilr: prcsented

to the Committee a u,ritten subrnissioi-t (artnexcd) atrd gave evidence

th at:-

(i) Ordinan, people u,ho ar e de posilors and investors of Charterhouse

Bank have becn suLj,'c1,:rl 1o rt:'tirt nte hltldship lltltl itlhttrtln
treatment whrch is a rrioiation of their constltutlona) rights, right to

propert\/ and equal trca tme il i.

(ii) The American Ambassador has repeatedly lobbied through the

media, that Charterhouse Bank should not be re-opened on the

unfounded and generalised allegations that it was involved in

money laundering, tax evasion, drug trafficking and the violation of

the Banking Act.

(iii) The Ambassador ald those lobbi'ing for Charterhouse Bank not to

be reopened are acting in utmost dishonesn' because that is nct

'u,hat happens in their countries. For Example, both rhe American

Ambassador and the British High Commission as v'eil as ihe

development pariners are aware -.hat al} the banks u'hich hai'e

been found in therr countries b1' the reguiatorl' authorlry- to harre

been invoiveci in monef iaunde:-iag, drug trafficking and vioiations

of the banking 1au's and reguiations are not punished b\r \ Ia\r of

closure but are subjected to iines and monetall' penaities. anci

there are manl' examples.

ir rl In Kenya, the Banks are regula:ed b)' the Central Bank oi Kenl'a

u'hile in the United States of Arnerica the Banks are regulateC b]'

the Controlier of the Currencl', and in Britain, b), the Financial

Sen,ices Authoriq'. The drfference q'ith Kenl'a is due ro lack of

transparencJ, because the Ceniral Bank purports that violarions

and penalr.ies issued bv them to indiriduai banks are confidentiaLl,
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ufith the exceptron of Charterhouse Bank u'here it u'as considered

okay b5r the Central Bank to release information relating to

Charterhouse Bank to unauthorised third party persons contrary

to the Banking Larv.

(vJ In other jurisdictions, the information relating to ba-rrking

violations and fines imposed is freely available and is publishcci

and posted on the internet, and that is the case in both the

Controller of the Currency in the United States and the Financial

Services Authority in Britain. To prove this point, a simple search

on the rvebsite of the Office of the Controller of the Currency of the

USA (wwu', occ. treas.sov) will display all the banks which have bee n

subjected to Civil Penalties as a result of their violations.

(vi) The follou,ing are cases of a feu' banks that have been subjected to

civil monetarJ' penalties (Printout marked Enforcement Actions -

Annex SP1, SP2, SP3 and SP4). An example is Riggs Bank

National Associatiou No. 143, u'hich was subjecred to

Congressional lnvestigations in the USA and q'as found to be

involveC in h4one1, Laundering a:r d at page 81, it indicates that

funds used tor 9 I 11 had corne from that bank A copl of the

Congressional Report and a copl' of the enforcement order b5' rhe

Ofiice of the Conuoller of the Currencv confirm thrs.

h.iit Despite the seriousness of the violations b1' this bank, u'hich is one

of rhe biggest and oldest in America, u'here even' president has

banked monel', this Bank \4'as not closed but subjected to a

mcneran' ceralq'. Ambassacior Michael Ranneberger must be

au'aie o1 ihis fact and u'hile he is lobbf ing for Chaiterhouse Bank

to be closeC. ne is not lobbying for Riggs Bank or anJ'other bank in

America ro be closed. \/iolations are vioiations u'hether here in

Kenva or rn the USA.
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(r'r ii)

Examples are from 206 banks w'hich v''ere recently fined;

Arab Rank Plc. $ 24 lvlillion 17 -8-:2005
Banco de Chile $ 3 Million 1i-10-2005
Bank of China $ 10 Miilion 17-l-2OO2
Riggs Bank National Association- Money Laundering -Fined $ 25
million 13-5-2004
National Bank NA-Fined $ 750,000 30th-4-1998
N{etropolitan Bank & 'lrust Company- $ 150,000 24-3-2006
'Ihe First National Bank-$ 50,000 l1-10-2005
US Bank National Association-$ 12 5,O00 1B-10-2006
Union Bank of California-$ 10 Million 14-09-2007
Union Bank for Africa PLC-$ 500,00O 2-O5-2OO7
Union Bank for Africa PLC - $ 15 Million 22-4-2OOB
Wachovia Bank-$ 10 Million 24-4-2008
Wachovia National Bank-$ 50 Million l2-3-2O10
Webster Bank-$ 125,000 16- 1-2007
Whitney National-$ 125 ,OOO l2-2-2O1O
Woodforest National Bank-$ 1,000,00O 7-10-2010
lntercredit Bank-$200,00O 2l -6-20 I O

Intercredit Bank-$250,0oO 12-2-2007
ABN-Amro $ 6,250,0O0 30-12-2005
Lasalle Bank Midu,est $125,O00 5-1-2OO7
Marshall Bank $350,O00 9- 1 1-2009
Ciq' Nationai Bank $750,00O 23-2-2OO5

He maintained that the American Ambassador has been

pe;peruaring malice against the depositors of Charrerhouse Bank

and the management produced priniing out some of the banks

v'hich have been sub_iected to enforcement acuons and have eithei-

been fined or let off q'ith a u'arning to desis'., This is containeo in a

56 page document show'ing 1.574 Banks. A classic exafi-,ple of

banks cited for monef iaundering in the US include, Bank of

America North Carolina, First Narionai Bank ol Omaha, Omaha,

Nebraska First National Bank of Platten'ille, First National Bank of

the Rockies, Colorado, Alban1, Bank & Trust, N.A (n/k/a AB&T

National Bank) Alban-v- Georgia, Bank of Neu, York, \L acholia

Bank, N.-ational Association, Charlotte, Norih Carolina, Ciq

\..ational Bank, Los .{ngeles California, Doha Bank. Neu' \'ork.



Great Plains National Bank EIk City Oklahoma, and Llo-vds TSB

Bank (Copy of the charges and fines Annexes SP 4-A)

i
(ix) The attached list shows that for the violations in 2010. the banks

haye been subjected to monetar5/ penalties. For Example,

. Goldman Sachs (Fined 017.5 Million in September, 2010 for

Money laundering and for rveaknesses in controls resulting

in failure to provide the financial services authori[r qr11Lr

appropriate information).

o J.P. Morgau (Fined e33.32 million in June,2010 for money

laundering, and for client money breaches).

Commerzbank (fined e595, O00in April, 20i0 for breach of

monel, laundering regulatrons and failures in transaction

reporting). (Anuex - SPs, SP6 and SP7)

Examples of two repeat offenders are:-

- Toronto Dominion Bank (the most recent fine u'as ti-t

November 2OO7 q'here the1, u,spg fined e49O-000 ior

breach of monel' laundering regulations and for svste:ns

and control failings reiating to one of its trading booksl

- Roya! Bank of Scotland u,as fined €1.25 milliot-r tn

Januarl, 2004 for monev launciering breaches. (Annex

SP8 and SP9).

Er.idenced attached a-lso include one time ofienders of the Brit;s):

a::ti-mone1' laundering and anti fraud rules,

- BNPP Private Bank u'as fined 9350.000 for breach of ncner'

launderrng rules and v'eek anti-frauci controls in Mar, 2007 (Annex

sPlol

(x)
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- Bank of Ireland rvas fined t375,000 pounds offense is breaches

of ant:-money laundering requirements in Septernber 2004 (Annex

sPl1)
- Raiffeisen Zentralbank Sterreich's London "RZB" London was

lined e150,000 for money laundering rule breaches in April 2004

(-Annex - SP12)

- Nothern Bank, v,as lined C 1 .25 million for monev laundering

control failings fine in August 2003 - (Annex - SP13)

(xi) Also included in the is a thorough detailed list of banks that have

violated the banking regulations in the United Kingdom,

chronologically arranged, from 2009 dorvnwards, (Annex SP14 to

sP2s).

{xii) The judgement issued bl' the High Court of Justrce Queens Bench

Division Case No. CO 11567 l2OO7, Cated the 10e of April, 2008.

relating to BAE Systems Plc does conhrm ihat acts of massive

corruption, mone)' launderrng and arms tracie q'ere ca-'.:-ied out b)'

this company and none of the banks associaieci with this Britis}t

compan,\' 'a'as closed (Annex - SP26).

(>:1ii ) Therefore, it is ve4, u'rong for foreigners to tell Kenl'a and to force

the Governor of the Central Bank and our courts to do u'hat thev

do not do in thelr couni:res. The perception created that

Charterhouse Bank was lnvoh,ed in monef iaundering or tax

evasion or drug rrafficking is false and manufactured solely to

matien the bank. Even v'here such offences are committed. it is

the indivrdual accounts vThich are frozen but the bank is not

closeci.

(xiv) Directors of the Charterhouse Bank are not aware o[ anv moner'

Iaundering or tax er,asion or drug trafficking attributable to

Chart-ei-house Bank ald nobocil' has reported an!' case of such a
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2. I 0..5

nature to the l3ank. If the Bank \\;as a\\''are of anl' such

circumstancr:s, rt rvould have reported tl-le matter to t1-ie police to

takc appropi rttc ection. i

EVIDENCD BY N4R BCJNIFACE KAROGO

He responded on matters relating to Charterhouse IT s]'stem He

prcsented to the Committee a written submission (annex) and gave

evidence that:-

(i) The draft report was delivered to the Charterhouse Bank just after

4 pm on 21't June 2006, while the actual report had been given

earlier to unauthorised third parties by the Central Bank

contrary to the Banking Act in order to create adverse publicity

against the Charterhouse Bank. What should be noted is that the

statem€nt b), Richard Githinji who is a director of PWC Limited

at the paragraph titled background stated that the audit contract

prior to au'arding was discussed u'ith the statutorl'/ manager and

the Central Bank and the purported violations at Charterhouse

bank are clearl,r' stated as Secdon 1 0, 1 1 and 50 of the Banking

Act and Prudential Guidelines. This therefore would not be a

reason to have the bank ciosed. This PWC report wouid not be a

genuine reason to close the Bank as previoush' touted The

actual report ra'as tabled before the National Assembly before 4

om. (Annex - RKl)

(ii) The eifective date of the Central Bark's Prudendal Guideiines

includrng those reladng to " Krtott-t Your Cuslomers" thar

Cha.rterhouse Bank is accuseci of haying failed to obsen'e u'as i s:

of .lanuan- 2006. and rhe copies oi -.hose prudeniiai guidelines

u'eie made avarlabie to Charterhouse Bank on the 2r'c of it4av.

2006. Therefore, ti-re timeframe betv'een 2nd of Ma]' and the 2l "'

of June was not suflicient :ime for Charterhouse Balrk to hal'e

committed those alleged violations. (Annex - RK2)
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(iirl The Statuton, \'lanagcr's report b)' Rose De rho and the Central

Bank acr.--uscd thr: Ctrarr.erhriuse f3anl< rrf hrvinrl r,i,rl;tli:d scclion

' 10, I 1 and 50 cf rhe Bankrng Act v;hich the Bank dci-ricd. The

report on those Yiolations \\'ere rnade and published b)' the

Centrai Bank and the Statutoq' Manager urit.hout getting

commt:nls at-rd/or exlt lzrtr:rtio u s Irr:m tirc direcrc.,rs oi ihe l3atlk to

clarifi,the facts hcnce apparent conspiracy by the Central Bernk

to continue kceprng the Statutory Manager in Charterhouse

Bank.

(iv) The allegation that Charterhouse Bank rvas in violation of section

1O is denied, on the fact that Kshs 73,000,000/= belonging to

Kingswa5, and Kshs 18,00O,00O/- ascribed to Creative

Innovations \^'as against Cash Deposits of Kshs 92 Million and

not against exposure of the core capital or asseis of the Bank,

hence there is no violation of section 10 of the Banking Act, and

in the circumstances, section i 1 of the Banking Act follo!\'s suit.

(v) There -was allegation of the vioiatron of section 50( 1)(b) of the

Banking Act bi' Charterhouse Bank farling to submit correct

information to rhe ieg:dlator about the ou'nershrp of the Bank and

thai there 'u,as individual shareholding of 25.36% instead of 25ott.

The Cenirai Bank created a perceived violation b-r' purporting that

the shareholding u'as above the statutor]' 25orb u'ith 0.36016. It is

important to note +-hat 0.360/o is not a unit and cannot therefore

create a r,iolation.

(vi) On 2Oe of September 2OO4, ar about 1 I am, a block of go-downs in

i:rdustrial area beionging to diiferent o\r'ners caught fire and

good s anci properw \ Iorth sevei-al miliions of sirillings u'ere

destroved, including documents belonging to Charterhouse Bank.

Rose Derho, in her evicience before the Committee, gave the
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impression that the fire that destrol'scl the Charterhouse Bank's

documents u.'as rmaginary. The burnt documents had little or no

value to be insured and therefore no insurance claim u'as lodged

by Charterhouse Bank but the matter was reported to the police'

(vii) There is evidence of those other tenants whose insurable good s

had been destroyed in the lire of having made claims and tl-ie

insurance companies instituted a comprehensive investigation

into the cause of the fire which was established to have been

caused by an electrical fault. Claim reports attached as (Annex -
RK4A & RK4B), where the tenant lost books worth in excess of

Kshs 20,000,000/- and this is a further demonstration of clear

evidence of the manifested malice of the Central Bank and the

Statutory Manager of attempting to portray Charterhouse Bank

negatively so that the barlk remains closed.

(r,iii) Appendrx 13 of the Statutory Manager's report, urhere she accuses

Charterhouse Bank of having 839 accounts u'ithout account

opening forms among them is Shau'az Textile Mills Limrted u'hich

is alleged to have had 247 accounts urithout accounr opening

forms and yet rhe kei' clearii' indicates that those are not

acccunts but loca-l bi1ls discounted. This accusation appears Lo

have been made out of ignorance bl' the CBK on rhe use ol'-he

Bills Discounting procedure in trade. Further, a casual peruszil

a-n d comparison of the Statutory Manager's appendx 13 against

Appendix ll of the Pu'C Ltd's report shou's clearll that u'hat the

Stauton' lr,lanager published is false, because bl compai:ne

these t\,o documents, the PWC Lrd confirms that the forms ii'e:-e

properlS' signed b1' r-he account holders (Annex - RKs)

(u') Nakumatt I{oldings Ltd, u'hich o\\'ns the chain of supe:'marke:s rs

not a director of Charterhouse Bank as had been portral'eC and

no director has ever borrou'ed monel' v'ithout adequate securil'
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or \\'ithout properl)r accounLing for it o:- g'iil'iout bc:ng abie to pay

the rnone-\, back. Charterhousr: Bank has r':ever clivertcd and/or
stashed moner,, ii-r artr.iorcign coLlntry ri'hich has cnded up ir-r the

pockets of the ciirectors. The Charterhouse Barrk recerved USS

749,965 :n the accourrt of Themis Invcstments for thc purchase

of rlmmunition from Kcnva bv the I\4alau,i Defcr-rr.c I,'orccs. anc'l

thrs pavrncnt ri,as officiall)- rcported ro the C.rn rral Bank as

required.

2. i0.6 EVIDENCE BY MR ANTHONY WARD

He responded to matters in relation to accounting procedures and

presented a written submission to the Committee (Annexed) and gave

evidence that:-

(i) Charterhouse Bank received US$25 Million in the account of

Crucial Properties Ltd in Januan, 2000 and borh Mr. Kegoro of

International Commission of Jurists, and a Mr, Wa:-ure:-e, u,orkrng

in one of Lhe deveiopmelt par:ners have u'ritten e>:tensivell' about

the transaction and creating the perceptron that the monel, was

proceeds of crime, u'ith a vieu oi oort:-a_r.lng the;nseii,es to the

dono: comrnuniq'as experts in anii- moneJ, Iaunderi:rg in order to
u'in favour in donaions for the their NGO's.

(ii) The account holder approached Charterhouse Bank in Sepiember

2000 and inforneci the Bank r-hat thei. u,ere negotia'.lrrg for funcis

from Europe for investment in lou, cost properBr developr:rent in

Kenva and possibh, Southern Sudan. and u'anted ro knc,u' v'he.-her

there ra,ere anv specific requireme::ts b1' the Cenrral tsar.k tc allo\ i

them to include them in their negoriation,

(iii) The Charterhouse Bank enquired frorn the CBK on the marrer anC

the CBK rerterated by coniirrni;rg rhat ioreign currencr. in Ken_r,a

\ Ias alread)' Iiberalised and the comDan), \ ras at liberq, to bring
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an), amount of money into the country on condition that once the

funds had been wired to the account, then Charterhouse Bank

rvould inform the CBK of that major Foreign Exchange receipt, and

that u,as all that the Bank was supposed to do.

(iv) The funds u'ere transferred from a bank in Europe (Liechtenstein)

where anti-rnoltey iaundering laws had been in force since 1996'

Therefore the funds in that bank had been subjected to anti-money

iaundering due diligence. As such it could not have been drug

mone)/ or proceeds of crime, and any queries relating to those

funds, would have been directed to the transmitting bank and not

to Charterhouse Bank. Both I\4r. George Kegoro and Mr' Warutere

have never taken the trouble to interview the Charterhouse Bank

or the account holder rega.rding that transaction.

(rl Immediatelv the funds u,ere u'ired and received to the account of

Crucial Properdes, Charterhouse Bank notified the CBK on the

18e of Januarl,, 20Oi of that major Foreign Exchange receipt and

the CBK confirmed the receipt of the report on thre 22nc of Januan',

2OO 1 . This is the only' requirement that the Charterhouse Bank

u'as supposed to fulfll (Annex - Awl),

(.,i) These funds q,ere u'ired from a bank to a bank ald it u'ouiC be

naive Ior a person to suggest that v'hen the funds are in a

European bank. thev are okay, but u'hen thel' 66-. to a bank in

Kenl'a. and it is US$25 million, then it must be dirry monel'.

Charterhouse Bank u,as not the originator of the funds as the

funds originateci from a disclosed European Bank.

(r'ii1 Monel' Iaundering is cleaning proceeds of crime bf introductng

rhose prcceeds into Lhe banking system and / or remoling monel'

from ihe banking stsLem to finance criminal activit)' Charterhouse

Bank did not introduce 6n1, proceeds of crime into the banking
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s),stem and none of its customers removed

Bank to finance criminal activity.

anv monev from rhe

(r'iii) American Ambassador and the British High Commissioner Lnd

any other development partner in Ken1,a are aware of the

International Letters Rogatory resulting from the proceeding No.

Pl12983 11999 issued by the Geneva Court in respect of money

laundering against Mr, Abacha Abdulkadir, which was $fritten to

the Attorney Ceneral of the Republic of Kenya indicating banks

q,hich u,ere involved in that laundering and in their respective

countries. The list is long and includes London Banks, American

Banks, etc, and none of those banks were closed (Annex - AW2).

Charterhouse Bank has never been involved in money laundering

activities and Kenya did not have any anti-money Iaundering

legisiation until the 28s of June, 20 10, '*'hen Proceeds of Crime

and Anti Monel' Laundering Act became effective,

(ix) Charterhouse Bank is not a\r!'are of a.:rt, suspicious activiq' or an1,

acti\/ities of rnoney laundering b1' an1' of its custome:-s, and if there

is an1' person u'ho is au,are of an)' customer of :he bank q,ho is

invoived in anf illegal activiq,, that person shouid report thar tc

the police so as to a-Iloq, the rule of lau, to take effect. Furrher, it is
ihat person's account ar the bank that should be frozen anci not

Charterhouse Bank as a q,hole.

():l Pa1,r6s., of ta:res is a personal and private matter between che

! ipa]:er and the revenue coliecting authority. Therefore there is no

\^ra,r' ihat a bank can help its custo;ner er.ade paying tax ancl there

is noq,here in the q,orld q,here a bank is held respo;rsible on

matiers relating to the pa),ment of ta;res bf its customers. Ir s,ould

therefore be u-rong, unlauful and illegal for the Central Bank to
purport to close the Charterhouse Bank on allegadons that some
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o[ its customers \vere not paying taxes. Such action would be in

excess of the Central Bank's po\ rers and rtould be contran' to the

Banking Act because the CeI'Itral Bank does not ha\/e an)'

jurisdiction on enforcement matters relating to tax collection

Similarly, if a bank rvould engage in the activities of interfering in

the ta-x matters of its customers, it rvould be acting outside the

provisions of the Banking Act.

(xi) Charterhouse Bank has never been involved in any activities of

siphoning money an!'!vhere, except money that is legitimately

transferred overseas and is transferred on the express instructions

of the account holder legitimately. The trail of these transactions

cannot be erased and therefore anybody making allegations of

siphoning money should have brought credible evidence to shou'

hou' much and from u'hat account in Charterhouse Bank and to

u,hich account at the foreign bank. Such evidence hasn't been

brought before tie Committee.

(xii) Two emails u'ritten from the British High Commission office here in

Narrobi, authored bl'one Richard Cox, on Wednesdal' 25m October.

2006, and u'ere circulared to various parts of the q'orld about

Charterhouse Bank anci confirms the depth ol conspiracrr against

Charterhouse Bank. The lirst email from the British High

Commission b1' Richard Cox to Mr. Mark Harding and others

conlirms ihat he had just read the PWC report commissioned b1'

the Statutol, Manager, and the Statuton, Manager's report, 300

pages in total. He had the report and he u,as inliting others to

have a lool: at ihe saii reports. Although Lhe sumrna{' alleges

secretive funcis transfer: moneY laundering and tar evasion, he did

not grve cietaiis of such violations oiher than ro make these

statements to sca.ndalise Charterhouse Bank (Annex - Aw3I.
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(x ir i) The oniy information provided u,as the alleged corr tra\/en tion oI

section 10, I 1 and section 50 of the Banking Act and thc Cer'rtral

Bank's Prudential Guidelines and on these violations the rcmedial

measures provided for the violations of these section s is a

maximum fine of Kshs. 1 Million as indicated under RegulaLion 77

of 1999 (Annex - AW4I.

(>:iv) The directors of Charterhouse Bank were denied copies of the PWC

report, the Statutory Manager's report and the Centrai Bank a.s

'*,ell as the Ministry of Finance were already distributing the report

to the foreign embassies and others contrary to the Banking Act,

The second e-mail from the British High Commission by Richard

Cox stated in paragraph 3 that the PWC reports and the Statutory

Manager's report wasn't in the public domain, but they 1ry6..

actually inviting others to read the same reports, q'hich 1s contrary

to the Banking Act. It furthei stated that Permanent Secretary,

Minisirl, cf Finance had given assurarce that rhe Minister for

Finance u'ouid rerroke Charterhouse's iicence that u,eek. (Annex-

AWs).

{x.') The Bridsh High Comnissioner alleged in paragraph 4 ti,at several

judges in Kenl'a v,ere persuacied despite all the er-idence. The

ts:'itish High Comrnissioner should produce an]' other evidence in

their possession against Charte:house Bank to :-oot out their

imouniq' cielivered bi'this statement, u'hich is a great disrespect to

rhe juCges and Kenya's judicial s)'stem as a rx'hole. CBK also

refused to co:'npl1, ra,iih the court orders and u,oulci rather be cited

for conternpr of cou:-t as confirmed b)'the evicience b1' their laul,er

\4r Ora:'o that CBK had to send Ms Rose Detho overseas using

Kenl'a:r taxpavers monev in order to circumvent the rule of lau'.

(xvi) Paragraph 5 of the e-mail b5' the

alleged that lhe Finance Committee

British Hrgh Commissioner

of the 9t Parhament u'hrcr
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dealt rvith this matter and rccommended the re-opening of the

Bank, were corrupt and that a highiy corrupt MP who is a drug

trafficker confronted the Chair of the Finance Committee u,ho

promised to amend the report in light of the PWC report. The

British High Commissioner sarcasticalh, stated that "(We shall

see)" and one wonders where the countr\/'s sovereignty is and if

any Ambassador of Kenya can make the same derogatory remarks

about a British Member of Parliament or Committee or Kenya's

Ambassador in Washington can make the same remarks against a

Congressman or a Senator in the US.

(xvii) The British High Commission confirms in paragraph 7 that they

had engaged the BBC TV and radio to produce a package to show

the seriousness and that local media had drawn attention that

lollowing an intervie\ / with the American Drug Enforcement Agent,

3 Kenyan u,histle -blou,ers had been given asylum in the USA. This

shoq,s that the American Ambassador u'as serioush' involved in

this matter.

(xviii) Comments on paragraph 8 of the Br-irish High Commission e-mail

confirms that Bland and Fish cf DFID called on Hon. Amos

Kimunva. MP v'here thel,made it ciear to him that his reputation

depended on decisive action against Charterhouse Bank anC that

the IMF Representative in KenJ'a u'as follou,ing the eveni clcsell'

and ma-r,inten,ene if there is anf iurrher delal'.

(xu;) The Minister for Finance. the Permanent Secretan'. the Governor of

the Cert:-a.i Bank. the Br-iush High Connissione:. Richard Cox.

Biand a-nd Fish. the Arre:-ican Ambassacior and the l\4F, has never

contacted the Directors or ciepositcrs of Charterhouse Bank to

respond ro anv of the al)egations as of rhe date of rhe email oi 25h

of October, 2006, Therefore lheir acts are based in bad fairh and
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against the rules of natural jusrice. As one cannot be condemned

to this level ri,ithout affording tirenr an opportuniry to be heard.

(xx) 'lhe petitir-,ncrs are gravc)',, aggrieved bv the actiol-t and

participation of 11rc'se forcigt-r en\/oys and devclopment peLrtners of

scandalisirrg. abttsins and n'ririignin-9 mcmbcrs of thc Nattonal

Assemb)1, u'jthout justificatiort thcrcbr, lou,erit-rg the dignily of the

Natronal Assembll, of Ken1,'a, artci thcrr continllcd lobbying to cause

hardship and tortr:re to thc perirjoners and other depositors of

Chartcrhoust: Bank.

2,10,7 EVIDENCE BY MR, WAMBI-;A KITT,]KU

He responded on legal matters and presented to the Committee a written

submission (annexed) accompanied upon rvhich he gave evidence that:-

(i) The Statutory It4anager, Central Bank and Finance Minister

persistentiy misapplied and disregarded the laq' and that thelr

treatment of Charterhouse \:as discriminatory, dr sproportion ate,

unreasoaable and accentuaieC br, maiice thereby having serious

consequences o:r the fundamental rights of the pedrioners and

other stakeholders.

(ir1 Charterhouse Bank u'as piaced under statutory management

uncier section 34 ( 1 )(d) of the tsanking Act as communicated b.r' a

ietter from the CBK (Annex WX- 1). Through a ministeria-l

staternent. the then Finance i\4inister explained thai Charterhouse

Bank r[as piaced under statulo4' management aJter reports and

other correspondences deemed as confidential under Secrion 32(21

(c) of the Bankine .{c: u,e:-e }eaked and tabled before pariiament

therebl' generating adverse publicity. The leakage of the said

report u'as in r.ioladon of section 32(21 (cl of the Banking Act ard

neither the CBK nor the Finance Minister had condeinned the said

Ieakage or brought the persons responsible Ior the same to book.
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(iii) Or-re of the ieaked reports was the htteim Repoft by the Task Force

lnuestigating Economic Crimes by Charlerhouse Bank and Relaled

Companies (Annex WK-2a- also produced as annex in
Governor's evidence). The authors of the report \\'ere not

recognizable under any lau, and they never inten'iewed the

management and directors of Charterhouse Bank or others

adversely mentioned in the said report. Such a biased report, could

not have formed the basis of a decision to place Charterhouse

Bank under Statutory Management and that the offences referred

to therein fell under Section 45 of the Anti-Corruption and

Economic Crimes Act and not under the Banking Act and that had

nothing at all to do with Charterhouse Bank.

(iv) The second document among the leaked reports u'as the lrtspectiott

Reporl by CBK (coueing the peiod commencing on lst October 2005

to 3-ist March 2006 and a peiod pior to September 2005 ( Annex

WK- 2a & 2b). A copy of this report marked "draft" on all pages

u,as delivered to the offices of Charterhouse Ba;rk on 21st June

2006 after 4:00pm. s'ith the CBK asking the managemenr of the

Bank to respond to i ssues raised therein before 4th Juh' that ,r,ear

Shockingll' ho\.\/ever, a irnal r,ersion of the same document had

been rabled in Parliament earlier before 4 PM on the afiernoon of

the same da1'. The "final version" of the said report was not markeC

"draft'' on its pages and lacked any input u'hatsoever irom rhe

management of Charterhouse Balk. The report rabled before the

House u,as cleari)' intended to generate adverse publicrn' against

Charterhouse Bank in order to use the sane to conciernr: rire Bank

unheard to lhe fate of statutory management.

(vj \i/hereas the gazette notice that contalned Rose Detho's

appointment (No 4936 of 2006) refers to her as the Staturory'



Malager, another gazerte notice (No 4395) on moratorlum on

withdrawais relers to her as the Statutory Liquidator (Annex

WK-3).r Therefore, it is evident from this later notice that the

appointment of Rose Detho as a "Statutory Manager" was actually

aimed at ultimately iiquidating Charterhouse Barlk as this u,as the

re al intention and mincl set of thc CenrraLl Bank.

(vi) Ou,ing to the broad management powers conferred upon the

Statutory Manager under Section 32(2)(a), there was a legitimate

expectation from Charterhouse and its stakeholders that the

Statutory Manager rvould take all necessary and reasonable steps

to deal with the initial concerns emanating from the adverse

publicity and safeguard the interests of depositors creditors and

o\ rners of the bank. The Statutory Manager or CBK did not come

out at all to refute the adyerse publicih, generated from the leaked

documents from the Central Bank. This should be contrasted q'irh

the quick reaction u'hich CBK has traditionaily rirade in response

to adverse publicirl' generated against other banks \an exannple

u.tas giuen u.there the Gouemor stoifilg went on recora, assuing the

public and stakeholciers through the press that N ational Bank ani
Equity Bank 'utere indeed soluent and ihere was nctLLing io '&on-!

about such publicity). The CBK and the Statuto{' I\4anager

Lherefore deliberatell, breached this Iegitimate e>:pectation 5J'

failing to act appropriatel\r uncier the ci;cumstances

(vii) Within 4 davs of her appointment as S',atuton, Manager, Ms Detho

\ rrote to the Kenl'a Bankers .Association (KBA), askrng that

Chai-terhouse be u'ithdra"rin from the Clearing-House (Annex

WK-4). This request u,as granted and in effect, paralyzed the

operations of the Bank. Through rhis action, ihe Staiuton'

Manager breached the statuton' du-\, imposed on her under

Sec'uon 34 of the Banking Act i.e. "to ensure continuous operction of
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(viir)

(rxl

the bank in order to ensure depositors access banking seruices

tuhile at the same time preuenting a t-un on the deposils" and hence

acted ultra uires. The reason given for u,ithdra'tving Charterhouse

Bank from the Clearing-House \ fas untrue since the constitution of

KBA only provided for voluntary rvithdrarval of a member. The

Statutory Manager acted conlrary to the requirement that she

should have acted professionally and prudently in managing the

Bank, as per Section 34(1 (d), (2 (a) and (4) of the Banking Act.

On l2'j July 2006, the Statutory Manager appointed

PriceWaterHouseCoopers (PWC) Ltd. to carry out a special audit in

order to verify the allegations that were contained in the Inspection

Report of 2006. The findings of the PWC report (Annex WK-S) u'ere

used as the basis of the recommendations by the Statutory

Ir4anager to the Finance Minister, callirg for the Minister to revoke

the Charterhouse Bank license in preparation for subsequent

liquidatron. AmazinglS'. the appointment of PWC Ltd as auditors

contravened Section 24 of the Bankrng Act, u'hich required

audirors to be appointed in line wirh Section 161 of the Companies

Acr. The fact that PWC Ltd \ ras not qualified to be appoinred as per

Secrion 161 (2) [b) of the Companies Act, as it is a limited liabiliq'

conpanl' and therefore a bodY corporate, and hence the audit

repor-t it produced therea-fter contrarl, to the Banking Act u'as

il1ega1 ab initio and therefore null and void.

The Statuto[, Manager acled ultra uires in appointing PWC Ltd as

auci.rtors contrarv to the laq'and it follolx,ed that anv decision taken

b1' rhe Statutory Manager, Central Bank of Kenva and Fir,ance

Ii4ir:ister on the basis of P\IIC report was iliegal and therefor-e null

and void, The appointment of PWC Ltd as auditors was done to

ensu:-e that no one lakes personal ald professional responsibiliq'

for contents of the resultant report rathrch were untruthful,
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inaccurate and misleadrng. PWC Ltd ought to have declineci taking

instructions from the Statutory Manager, knowing very rveil the

meaning of Sectron 161 of the Compantes Act and the requirement

of Section 24 of the Banking Act.

(^) Notwithstanding the irregular appointment of PWC Ltd as auditors,

the audit report u/as biased as the adversely named Persons

therein \^/ere never interviewed or given a chance to defend

themselves and bv acting on such a report, the Statutory Manager

and CBK breached the rules of natural justice. The scope of the

audit included inquin, into alleged criminal activitt', u'hich is the

preserve of the mandate of the Kenya Police Service as per Section

14 of the Police Act. or other investigatory agencies which PWC

Ltd. is not. The purported audit therefore was a usurpation of

police porx'ers and commissioned u-ith the ulterior motive of fishing

ouI and manufacturing information that u'ould implicate the

Charterhouse Bank and hence justrfl its pre-conceived closure.

(xi) On 1st December 2006, the then Finance Minister issued a letter

to Charterhouse Bank, giving a;r impending 28-da1'' notice of

revocalion oI the Bank's license as per Section 6 of the Banking

Acr (copy Annex WK-6). The u'ording of the Minister's letter u'as

rrreant to inform Charterhouse Bank ol irs imminent closu:'e,

rather than giting notice of the same. The letter aisc did not invite

*re Bank to give representatrons to the Minister as per Section 6

(1)(b)(i) of rhe Banking Act and therefore the Minster breached this

particular prolision. The same }etter \^/as lea-ked to unaurhorized

third parties, therebl' aggravating the already "manufactured"

adverse pubiicitl' against the Bank. The letter did not accompan):

the annexes that were alluded rherein-i.e. the PWC Ltd Report ancl

lnterim Report of 2004-and r-his denied ihe Ba:rk the opportunitv

to defend itseif against the accusalions contained therein.



(xii) The eflect of the decision contarned in the Frnance Minister's ietter

rvas to place thc Bank under liquidation as per section 35 ol the

Banking Act, even though Charterhouse Bank u'as not insolvent'

in any case, not all insolvent banks are eventually liquidated by

CBK. A letter from CBK to the Finance Minister showed that as at

21st July 2OO4, a total of 22 banks were found to have bcen

insolvent (and Charterhouse Bank was not one of them (CoPy

Annex WK-7) Howe\Ier, none of the said banks had their licenses

revoked or placed under Iiquidation. Therefore, the Minister's

decision against Charterhouse Bank which was solvent was

discriminatory, arbitrary and unfair.

(xiii) One of the violations allegedly committed by Charterhouse Bank as

a-lluded to in the Minister's decision rvas CBK Prudential

Regulation No, l0 and 12 purported in respect of the inspection

report delil'ered to the Bank on 1st of February. 2006 is not true'

Hou,ever, in a letter issued to the Minister of Finance' confirming

that the bank had u,ritten to the 45 account holders u'here

adequate details had not been obtained. This mea:rs that the bank

had not violated Knotu Your Customer (KYC) guidelines as aliegeci

bv rhe CBK, the breach u'as deemed as insignificant and ihat the

app;-oprrate moneta4' penalq' had been levied against the bank

(copy thereof produeed as Annex WK-8).

(xivl As ior the ailegation that the Bank r.r'as complicir io mone\:

iaundering, it is evident ihat there existed no such crtme as monel'

laun e:-ing in Ke:l'a's penal siatutes atlC ihat Seciior 7i(4r ol tne

Ccnstirutio;r of lieni'a in Io;ce at the :ime prohrblied invest:ga'.:oirs

and prosecutions of persons on ahe basis of crimes thai u'ere

Ie galil' non-existent.

I 0ir



(xr) Rather than impose monetary penalties or prosecutc culpable

officers of the Bank as per sections 49 and 50 ol the Banking Act

respectively, the Minister's decision to liquidate the Charterhouse

Bank uras too drasric and d i sproportion ate. In the minutes of a
CBK Board Meeting dated 10th September 2004 (copy of the

Minutes Annex WK-9) oenalties arnounting to F-shs 95 Million

u,ere levied against the National Bank of Kenva for breaching

banking laws. Considerjng that a breach attracts a maximum fine

of Ksh 1million, it follog,s then that the National Bank must have

committed at least 95 breaches in that period. Rather than close

the tr-ational Bank of Kenya, CBK decided to assist the Bank to
ensure future compliance.'The treatment of Charterhouse Bank

under the circumstance g,as discriminatory and d isproportionatelv

punitive.

(xrrll In arriving at his decision, the Minister overlooked rhe provisions of

Section 33A of rhe Banking Act u.hich require the CBK to adopt

measures contained therein to ensure that arl offending bank is
brought to compliance follou'ing an inspection. However. the

decision to close the bank was nor provided for under rhe said

section 33A.. Similaril', the inspection reports b1' CBK u,hich

formed the basis of the Minister's decision lacked remedi;rl

measures as required under Section 32(3) of the Banking Act. The

Minister did nor quote/ disclose all laq's he relied on and hence he

denied Charterhouse Bank an opportuniq' to defend irseif frorn the

said accusations.

(xlii) The notice of revocation by the Minister u,as issuei u-hile there

u'ere injuncLions from valid Court Orders in force. To tl:js extent

therefore, the lt4inister acted in contempt of the Court and u'ith

utter impunir5'. Whereas the CBK alleged rhat jr had presenred

various options to Charterhouse Bank as a \\:ay out of rhe curreni
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quagmire, Charterhouse is horvever au'are of onlv one optlon u'hich

was cornmunicated to the directors b-v- a letter dated 28/08/09

(copy Annex WK-10) entarling restructurrng thc Board of the

Bank, An agreement on the same was signed by the directors and

CBK but before it could be implemented, the CBK apparentllt

junked it follorving objections to the same by the IJS Ambassador'

Charterhouse views the interference by the US Ambassador as a

breach of Kenya's sovereignty which parliament has a duty to

uphold and hence protect the interests of the depositors, credltois

and orvners of the bank.

2.11 EVIDE NCE BY PETITIONERS

2.t1.r MR. MOHAMT4ED ASH RAF _ PET]TIONER o CRESCENT(ct

CONSTRUCTION COMPANY LTD)

Mr. Mohammed Ashraf appeared before the Committee on Mondar' 30s

August, 2010 and gave evidence that:-

(i) The petitioner is engaged in road construclion industrl' mostll'

doing work for the government. The Companl' opened an account

at Charterhouse Bank rn 2004 and signed t\^/o contracls u'ith the

government of Kenva in 2005 to buiid roads in Ukambani, i e'

Masii-krtui and the second contract u'as to build a road ir' Meru.

The companl:' was unable '-o fullill these contracts because of ihe

closure of Charterhouse Bank.

(ii r Crescent Construction Coi-npanl Ltd. is a customer,'depcs;io' 1l:ih

Charterhouse Bank Ltd. and a signatoa' parl' of ihe peiirioners lcr

rhe r:-opening of ihe Bani':. The cor,lDanv is still u'ajrinl fcr the

b,nk to be re-opened to offer it bank-rng ser\rlces r','r Lo r}' iincirau ;ls

fund s

(iii) The Compan)' as a petitioner has suifered \/e4' hea\l losses

because the same go\ieinmeit u'hich shur clo!^'n the Char"erhouse
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Bank. tcrmiirated the Conrpanr,'s contract lor non-per[ormance

because lhe Companl, rvas Lrnable to ac(-ess its iLrnds in order to

operate arnd also becausc iLs stcuritres rvere locked up at

Charterhouse Bank.

(i") The Compar-r),is unable to borrort' rronel\.' lrom any othcr bank due

to iack of coliarcral ,,r'htcir u'e re lockr:ci up and is stiil bcing

ruithheld b], tl-re []tatutor v- l\4anagcr. Olher banks too u,ould not

understand ivhy 116 Comparrv could not get its secuntres irom

Charterhousc Bank as in their r,,ier^,,: Charterhouse Bank \\;as not

closed but \\:as supposr:d to rcmain oPcn but c;1:erated by the

Staiutorl Miurugcr.

(v) The Company has Kshs 172 million locked in Charterhouse Bank

and due to the Bank's ciosure. the Compan],'s business has

collapsed and forced to la)r off a huge r.r,orkforce since it rs unable

to use its securities l,r,hose value is close ro Kshs 600 rnillion.

(\'il The Companl, has haci a Iot of diificuiry after its contracts \r/ere

terminated b1, rhe eovernment and the relevant mlnistries were

reluctalt to deal u'rA lhe Companl,as result of a Iault u'hich is not

theirs. Consequenlil'. the board of directors decided to sue Central

Bank and the Minis'.er for Pinance.

(r-iil The Compan)' has been in business since 1961 undertaking

p:-ojects ii-r Xenl'a. Ugancia and Tanzania and this was the first

ti:xe tha! its ccntract had been ter-mlnated bl' the government

u,irhout notice due to r-he closure of Charterhouse Bank.

1r'iii) Among the pral-ers scught b1' the Compan_r, in the perirroir

orders for pa\.ment of ciamages by the Minister for Finance,

Govei-nor of CBK. anci the Statuton' Mariager.

the
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(i;;) The petition is based on the follou'ine Erounds:-

(a) Charterhouse Bank Ltd. was not insolvent at the time of its

closure but rvas put under statutory management because of

adverse publicity.

(b) Crescent Construction Company was neither named as an

accomplice or as a persolt pri"y to any illegal activrty.

(c) The Statutory Manager has assumed the role of a liquidator

and continues to hold the Bank and its depositors

unlawfully.

(x) I he Petition's submissions are:-

Financial losses

Crescent Construction Company had accounts with Charterhouse

Bank holding deposits totaling Kshs 172 million. The effect of the

closure of the Bank is that the Company has been crippled

financialllr and its operations severeil, disrupted to the extent that

it has susrained damages and losses in excess of Kshs 2.7 billion

on account of termination of its construction conuacts.

Construction being an expensive business, such disrupdons

triggers eflects that spiral collateral losses,

\ -:-.;'plica:ion of the iau'

Contran' to the direct proyisions of the laur, the Statuton' lManager

assumed the position oi a receiver (u,hich is legalll' ullignsble) and

closed do',r'n the Bank notu'ithstanCing the interest of the

depositors. The Statutory Manager \rvas supposed to assume the

management. control and conduct of the a-ffairs and business of

the Bank in a bid to proride for business as usuai situarion as iar

as the third parties are concerned,
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(x,) The petirio ner's Draver is that:-

Charterhouse Bank be re-opened imn-rediately to bring ail

end to the continuous losses being sustained by the tax

paying petitioner and the Bank.

Negotiations be initiated immediately in a bid to amicabll,

agree on a formula under u,hich to compensate the

customers / depositors.

The individual responsible for the closure of the Bank be

surcharged under the Fiscal Management Act for the losses

incurred by the applicant.

2,11,2 EV]DENCE BY MR. ATUL SHAH. PETIT]ONER

(a)

(b)

(c)

C o NAKUMATT HOLDINGS LTD

Mr. Atul Shah appeared before the Committee on Monday 30D Augusr,

20 10 both as the Managing Director of Nakumatt Holdings Ltd and a

Director of Charterhouse Bank and gave evidence that:-

(i) He is a Director of Charterhouse Bank Lrt virtue of being a Director

of Na]:umatt Investment Ltd. u,hich o-'r'ns 107o shares and that

Nakuraatt Holdirrgs Ltd. is not a directo:- oi CharterLrouse Bank.

hNakumati Holdings has never been invoived in monel' laurdering

or tax evasiolt as has been allegeci in the rnedia.

(ji) Nakumarr Holdings has been banking u'ith Chanerhouse Bank

Lti. and operates numei-ous othei accoun:s vrirh orher conmercial

barks untii 23rd -lune 2006 u,hen Charterhouse Bank u,as closed.

(iii) Nakurnatt Holdrngs had depcsjts i:r e>:cess of Ksl:s 75 rniliiorr rn

Chanerhcuse Ban}: Lid. a:rd a facilin' oi Kshs 1u0 rnillion

resuit::rg rn \'(:rKinq cap:tai oI Kshs 175 niiiicn D\- 23rd Llulle.

2006. S;nce rhen, the Statutol' \4alager has cierrreC Nakurnati

Hoicings access to ris depcsits despite I'arious coirpiaini lelters to

the Ila:laser. C3\, a.nc Minrste: fo:- Finar:ce.
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(iu) Nakurnatt Holdings as a petitioner has received no explanation as

ro wh.u- the bank was closed and attempts by Bank's customers to

seek legal redress have been met by a cold shouider. Nakumatt is

not clear about the status of the Bank and no answers have been

forthcoming apart from the information that appears in the media

regarding the matter.

(r) Nakumatt Holdings deposit in the Bank were monies intended to

pay its suppliers and therefore Nakumatt has suffered financial

distress by borrowing money elsewhere to pay its suppliers, having

been denied access to its funds.

(ui) The Company prayer is for Charterhouse Bank to be re-opened to

enable the Company access its funds for normal trading operations

and expansion. The Bank u'as closed q,hen liquid and had assets

and mone5' u,hich was greater than the core capital of the Bank.

(vii)

(r,iii)

;:,. r

Nakumatt Holdings is up-to-date u,ith tax Da\'rlent and has no

dispute u'ith Kenva Revenue Authoritl' on taxation . The allegatiorl s

in the media against Nakumatt on ta>l e|asion has ta:-nrshed il'tl

reputation and iniegrin'of the companr- a.nd as a conseqL.Ienl ls:

equin, pa;-tners atiracted b1- the Cornpanv have b:en iiscc,u:agec

from investinq in the Companl'.

The success of Nakumatt Holdings has attracted anLnt)slt ' :,:l(-

-!hat is the reason u'hv there have been all these accusa:1ar.: i, I r.l.

has resulted in the conpanl being t:eated r.r';-ongll Di n-iar,r'Du:L'll'

bodies. a fact that is not neri to the Compalll .

Nakumait l-ioldings s1-rould noi be subjeciec :o ih: sui t:i:-,1 .-, r., l

it has undei-gone for rhe last four 1'ears ti the cc,::-,;roii hz.s :-1.'t

done an1-thrng ulrong. A1l tne accusadons agalnsi -'he C.rrrrpa.ii

appear in the media but nobodv has co:ne fonvarci tc e nc':Lre iror,
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(x)

thc Compar-r1, abor..rt ihe lrue nosiiion of rhe allugi:tic,lrs let it is a

rcputable Compan_r'.

Borrou,ing moreithan 259.6 above the statutorj, :-equrrement by

associate cc,mpanies is not a conslalrt borrorving but a

plrenomenon that happe;-rs somctimes bccause of the tradtng

n.tture and thc volurnc t-ri' ;t,--o1-l1c ;rltci7t..,r suppliers to be pirid in a

ciav by I'iakumatt. 'lhcrefore, the cheques deposited 
"'is-a-vis

cheqr.res pald out cottld rcsult in an automatic overdraft in a day.

This is ruhat resultr:d in allegaiions of over borrou ing which

happened u,hen tl-re ( omparl\r did not ha-r'e a ciirect credtt u jtl-r the

bank.

(xi) The Cornparr-v's cheques al-c colnputer gcnerateci to keep track

record o[ the pavinents \\']ren :he ccrmPuter s,\'stein had serious

prot,lem and ln order to aloid ar-r' dispute u'ilh the sucplie:'s. the

Compan,r, engaged the fr:-:ri of \4 i s Kariukr h4uigua ro handle all the

verilicaiion and coriecii:ess .:f tlie suopliers claim ard tc legall]'

clcicument rhe confirrna:ron oI pal'meni to avoici future litigation

There u'as nothing u';-ong u'irh this instructiou fcr ii is iike

rn structir-rg a iau1,g1 to i,eril' purchase of propern' a:ld io coniirrn

that all the transactlons d-rt Drore:-ll en[e:ed and docurrrented in

the books of accounr of Nakumair and ta>l paid app:-oprialell'

u-here due.

2,3.3 EVIDENCE BY MR FR{]\II., IiA\/IAU - PET]TIO]iER

C o TUSKER N4.ATTP.9SSES

N4r. Frank Kamau appeared befo:-e the Coiirnlttee on 14ondal' JQtr'

August. 20 1O and qave evidence that:

(il Tusker lr4a:!:esses has 25 bi-anches in Kenl'a ard lour rn Uganda

anci emplols abour 4000 peocie. The Conpanl ba:lked u'jrh otner

t0;
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conrmei-cial banks includlng Equrtl' Bank. Diar:rond Trusr Ilank,

KCII, Bar-cizt', s Baltk and Chartcrhouse Bank before its closurt'.

(rj) Tusker lv'lattresses opened a bank accoulll u'ith Charterllousc

Bank Ltci. in 200 I and had Kshs 250 million in deposits bv the

timc the Bank u,as closed in June 2006. The Statuto[' N4anager

hr:s Cc;ried t1:rc (ionr1:ally .lct r:'s Io its tlcptlsits and ban)iirlg

sen )ce s sint'c thcn

(irr) 'lhc closure of the Bank has hindcred the con-rpan1"s abiliq' to

iulfill its expansion strategy and to contrjbute effectivell' to the

economv b]'openir-rg more branches and emploving more rvorkers'

'lhe Companl- has continuously been denicd access to bar-rking

services and its deposits at Charterhouse Bank for reasons it

ca.nnot understand and that is why the companl; petitioned

Parliament in order to assist in unlocking the funds.

COTVIMIT TEE'S OBSERVATTO?'{S
Statutorv ManaEement

(a) The placin g of the Barrk under statuton' management

The Bank u'as placed under statutory management on 23'd

June 2006 foilov,ing the tabling, tn Parliament b1r !1er. Billotr

Kerov'. N4P of papers relating to the Balk (Annex - 39). The

Governor of the Central Bank, in his eridence before the

Committee, informed the Committee Lhat the decision to place

the Bank under statutory management \lras taken in order to

a\rert a run on the Bank as a result of negative publicitr'. The

statuto{- basis for this action u'as stated to be section

34(1)(d) of the Banking Act, a provision that a-llows the

Central Bank to exercise the pourer of placing arr lnstitulion

under statuto{: rr*'rut"ment r.l'here it becomes a\ rare of a

t(Jii



fact or circumstance u'hich,

Bank, u'arrants the exercise

interests of the institution in

other creditors

Secticn 3a(1) of the Banking Act (Cap' 4BB) provides that-

in the oPinion of the Central

of the relevant Porver in the

question or itb dePositors or

2

?his section aPPlies'

subsection (2) maA

circumstances:

u)arratlts

interests

creditors.

and the Pou)ers

be exercised in

conferred bg

the follouting

(d)if llte Central Bqnk discouers (uthether on anr inspectrott

or otLrcru-tise) or becornes aLDare of cntg fact OT

circumstance utlich, in tle opinion of the Central Bank'

the exercise of the releuant pou)er Ln

of the institution or its depositors or

b _\' Gazette

cieclaration

th"e

ot.her

N otice

of the

3 . tn the letter by Acting Govei-nor J acinta Mr'r'atela ciated 23'a

June 2006 bv which Charterhouse Bank u'as placed under

statutorY maragement' lhe Acting Governor star'ed chat the

St-atutory manager \^'aS io operate in accordance u'ith sections

34(2) (a) "appoit'tt anu Persoti (tn tb'is Act referred to as "a

manager") to rrssume the management' control' ar"d conduc-t' of

the affairs and business of an:- institutiort to exerci-se all the

powers of the irtstitution to the exclusion of i"s board- of

directors including the use oi its corporate seal" and (6) of the

Banking Act (Annex - 4O) ln particuiar' section 34(6) of the

BankingActconferredontheStaiutoiJ'managerLhepou'erto

declare a moratoriurn, u'hich u'as done

Number 4935 of 3Ol. June 2006 The
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moratorium provided, amongst other things. that "no

depositors on any ry-pes of accounts operated by

Charterhouse Bank Limited shall be pard nor shi:Jl arry claims

by any other class of creditors be met" (Annex - gazette

notices - 41).

(b) The period of statuton/ management

4. Concerning the period of statutory management the Banking

Act at section 34(3) requires that " the appointment of a

manager shall be for such peiod, not exceeding twelve montl'ts,

as the Central Bank shall spectfy in the instrament of

appointment and may be extended bg the High Cour7, upon the

application of the Central Bank, if such extension appears to

the Court to be justified".

5. Chanerhouse Bank u'as initially placed under statutory

management for lurelve months. This period u,as extended

through a High Court order for a funher 12 months r.r,ith

effect frorn 22"a June 2OO7 . The term. as extended, expired

on 22"c June 2008. A further application for extension of the

!ei:m of the statutor); mai-rager \,'as then filed. This

aoplication for further extension u'as stood over generalll' bJ:

lhe F,igh Court on 25tn June 2009. This remarns the position

io ciare.

6, On the period of statuto{' management. the Committee

further notes that statutonr rnanagernent, as conceptua-lized

uncier ihe Barking Act, is intended to be a temporan' or

rnterim aciion, a holdrng situation pending decisive actron on

a:r institution. The Committee therefore observes. u,-ith

)10



concern, that in the case of Charterhouse Barrk. the Bank

has been under statutory m?magement for more than four

years. Sad11,, 1p this inordinately long period, no clear

direction has been given on the future of Charterhouse Bank.

As a result, the petitioners and indeed all depositors art d

creditors of the Bank continue to suffer without any end in

ciohf

7. Further, a reading of section 34(1)(d) of the Banking Act, the

provision by rvhich Charterhouse Bank u'as placed under

statutory management, indicates that statutoll/ management

is intended to protect al institution, its depositors and its

creditors. The converse is true in the case of Charterhouse

Bank. The tengthy period of statutory management has

urorked against the interests of the institution. the depositors

and the creditors u'ho conttnue to be held in abe\rance

u'ithout anf indication as to the future of the institution and

in the case ol the depositors, the fate of their deposits. This

prevaiiing scenario is to'.a-ll-r, at variance u-ith the intention of

section 34(1)(d) of the Ba-nking Act.

B. The statuton' dut,v of a marrager. rs requrred to be performed

as provided for under Section 3a (2) (a) arrd (a) of the Banking

Act. The Statutory manager is thus required to assume the

management, control and the conduct of the business of the

institurion in the marner prescribed under 34 (4) tvhich

requires that " a manager slw.ll, upotl assumitg the

managemerlt, control and conduct of the affairs orud business

of an institution, discharge lLis duties tutth diligence aftd it1

lil
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l0

accordance Luith sound banking and fnancial pirtciples and,

it parlicular, it,ith due regard to the interests of the institutiott,

\ its depositors a nd other creditors" .

9. The committee observes that, a-fter the statutory manager was

appointed on 23,d June 2006 closed dou'n Charterhouse bank

and all its branches throughout the country. On 12tt' July

2006, appointed PriceWaterhouseCoopers Limited to carry

out an in-depth audit of Charterhouse bank which resulted ih

the Statutory martager's report dated September 2006

u,herein the statutory manager, recommended that the

Minister revokes the Charterhouse bank license. This action,

decision and recommendation by the Statutory manager,

aggrieved some of the depositors, as it denied them access to

banking sen'ices, their deposits and securities resulting in

court case that sought to compel the Statuton- Malager to

conduct the bankrng business of the institution to the

interest of the lnstitution, its depositors ald creditors (ccpl'of

the Governor's letter to Minister for Finance dated 21sr lr4arch.

2OO7 - Annex 42).

Fending Court Cases

. The attention of the Committee rx'as drau'lt to a nurr:er o1

cases u'hich u,ere filed bl' the depositors aga-inst the Minrster for

Finance, centra] Bank and the Statuto4' Manager' ln each of these

cases. orders to sral the decision of the statuton manager to denr'

the deposirors access to banking services and/or to ralie decrsions

u'hich a-'e aciverse against the depositors. the institution and other

c:-edirors u,ere issued. The cases are as follou's-

i1



(i) Eldoret High Court Misc. Civil Application No. 638 of 2006

(Ratilal Automobile Ltd and 3 Others vs. Charterhouse Bank

Ltd);

(ii) Malindi High Court Misc. Civil Application No. 97 of 2006

(Ahmed h\assir vs. CBK a:r d Ministry of Finance);

(iii) Malindi High Court Misc. Civil Application No. No. 98 of 2006

(Hidaya Mohammed Loo vs. CBK and Minister for Finance);

ald
(ir) Kitale High Court Misc. Civil Application No. 105 of 2006

(Mohammed Hasham AIi Mohammed vs, CBK and Minister

for Finarce). (Muthoni Kimani submission on court cases -

Annex 43)

1 1. The lr4inister of Finance, the Centra1 Bank and the Statutory

Manager contend that she is gagged and malacled b5'these orders

u,hich u,ere issued in September,2006 from taking any decision or

action as Statutory Manager. Hou'errer, after, evaluadng the

er.idence. the committee noted from the financial statements

presentec before the committee from 2006 to 2009 Lhat the

sLatuton' manager has been taking actions and ma-Iiing decisions.

Further thar the Minisrer of Finalce on 1"r December 2O06 \ rrote a

letter to the directors of Charterhouse bank purporting to cancei

their license, arrd the Governor Central Bank removed Ms Rose

Detho as a statutory manager ald replaced her q'ith }r4s Ruth

h"gure as a statutorv martager. AIl rhese are actions ald decisions

made and raken u'hile the same gagging and manacling injuncrion

cou:-.- orders u,ere still in force.
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12. The Committee further observes, u'ith concern, that the court

cases in respect of rvhich orders of stay were issued have not been

actrve. In particular, from thei evidence given, there rvas no

indication of arty hearing dates having been taken in the recent

past in any of these cases. There do not appear to have been any

attempts by the parties to the suits to prosecute the cases to

completion. This situation has not in any way served tlie interests

of the depositors, the creditors or the statutory manager. In

particular, the Committee observed that the Centra.l Bank had not

been proactive in seeking a resolutron of this matter, save for the

re-structuring agreement entered into and executed by the Central

Bank and Charterhouse balk tn 2OO9 which has )/et to be

implemented.

13. It is hou,ever importalt to observe that in her evidence before

the Committee. Ms. Muthoni Krmani, the Senior Deputr'

Director/Solicitor-Genera-I, indicated that although the injunctii'e

orders a-re stiil in force, these u,ould not be a lega1 impediment tc

the re-opening of the Bank. This uras ihe same advice given to the

Central Bank b1' the Attorner,-Genera.l in a letter cjated 2 1s: Jslr

2009 (.dnaex - 44).

3.3 The Status of Criminai Investigations Relating to Charterhc'use

Bank

14. The Committee sought information from the authorin'

responsible for tax matters. the Kenl'a Revenue Auihoritt or t.:t
status of Charterhouse Bank. its directors and shareholders as

regards pa\-ment of taxes. The Commissioner of the Kenl'a

Revenue Authoritr'. in giving eridence before the Cornmittee
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informed the Commirtee that Charterhouse Bank is registered for

corporation tax matters under PIN P000595708D zrnd that the

Bahk had been liling ta-x returns until 2008 and PAYE returns on a

monthly basis until Ma1, 2310 (Commissioner General, KRA

submission - Annex 45).

15. At the next appearance b1r the Commission, Dr. Lumumba,

the Director of the I(enya Anti-Corruption Commissron informed

the Committee that the Commission haci received "nerv evidence"

regarding the matter of Charterhouse Bank and that investigations

were ongoing. The Director shared u,ith the Committee a copy of a

bundle of documents received from the United States Ambassador

which he stated to be "fresh" information. A further bundle of

documents forq,arded to the Commission b), the United States

Ambassador was subsequenth' for'r'arded to the Committee b-r, the

Director).

I6. Concerning the alleged rriolations of the Banking Act and the

Prudential Guideiines b], Charterhouse Bank. a schedule of

violarions br- r,arious banks a:r d the atrendant penalties u'as

presented to the Committee b1' both the Centra-l Bank of Kenl'a and

the Chief Pubhc Prosecutor, Prom the schedule of violations and

from the er.idence Lhat u'as given, the Committee noted that aside

from Charterhouse Bank, there u,ere other banks that had violated

the Banking Act and the Pruciential Guideiines and, in the case of

some banks, there had been repeated r,iolations. Yet. er,en in the

cases of repeat olfenders. the balks had been fined for the

violations. The Committee observed that a-lthough the offences bv

Charterhouse Bank u'ere similar or less serious than those of other
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banks, the Central Bank had recommended much stilfer penalties

including u'ithdraural of the banking license. The Committee

therefore observes that fairness and equality of treatment are

important principles that should be seen to be applied by the

Central Bank as they discharge their mandate of regulating the

banking industrl.

3.4 Allesations against Charterhouse Bank

17. The petitioners in their petition stated that there had beeh

several allegations concerning Charterhouse Bank and that they

had petitioned the Committee to address itself to these matters.

The allegations stated are-

(a) tax evasion;

(b) money laundering;

(c) siphoning of mone.v to off-shore accounts;

(d) drug trafficking; arrd

(e) rri61311or,r of the Banking Act and the Prudentia.l Guidelines.

(al T a,r; er,asion

i L The term 'ta-x evasron" is not defined in our statutes.

Hcu:r'e:. the Inccme Tax Act (Cap a7O) specilies va:-ious ac:s oi

lax er,asion. including incorrect reiurns of income and fraudulent

j-eiu,--n s of incone.

1 9. The Committee sought information from the authorit\/

resporrsible for ta;: matters, the Kenva Revenue Authoritr, on the

siatus of Charterhouse Balk, its directors and shareholders as

regards pat:ment of ta;ies. The Commissioner of the Kenva

Revenue Authoritr'. in giving ei'idence before the Commrttee

informed rhe Committee that Charterhouse Balk is registered for
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corporation tax matters under PIN PO005957OBD and that the

Bank had been filing tax returns until 2008 and PAYE returns on a

monthly basis until May 2010. l

20. Regarding the customers of the bank, the Commissioner-

General informed the Committee that Kenya Revenue Authority had

"investigated a1l major customers of the bank to eva-luate the

ba.lances that they held in those accounts a:rd the transactions vis-

a-r,is the returns that they were sending to tl-re Kenya Revenue

Authority". He further stated that having concluded these

investigations, some of the tax payers had been able to pay their

taxes while others were still in the process of making payment'

Some taxpayers were a-1so at various stages of discussions with

Kenya Revenue Authority concerning assessments made by Kenl'a

Revenue Authoritl'.

21 , On the q'hole. the Commissioner-Genera-l in his evidence

stated that Ken1,a Revenue Authorit5' had no issues of tax evasion

u'ith Charterhouse Ba:rk. thus absoiving Charterhouse Bank of tax

e!asl0n.

{b) Moner, launderine

22. The Proceeds of Crime and Anti-Mone1'' Laundering Act (No. 9

of 2OO9) provides for the crirne of monel' laundering u'hich is

defined as being the offences under sections 3, 4 and 7 of the Act'

These sections provide as follorl's-

Section 3

A person utho knotus or ought to reasonably haue known thnt

property is or forms part of the proceeds of cnme and-
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(a) enters into any agreenlent ar engages in any arrangenlellt ar

trantsaction with any orre in connection with that propertA, u;helher

that agreement, arrangement or transactiort is legally enforceoble

or not; or

(b) performs any other act tn connection with such propertg, whether

it is performed independentlg or with ang other person, whose

effect is to-

(i) conceal or disguise the nature, source, location, disposition o.r

mouement of the said property or the outnership thereof or arLA

interest u.thich any one mag haue in respect thereof; or

(ii) enable or assist anA Persotl tttho has committed or commits an

offence, whether in Kenya or elseuthere to auoid prosecution; or

(ii, remoue or diminish ang property acquired directlg. or

indirectlg, as a result of the commission of an offence,

commits an offence.

Section 4

A person tuho-

(a) acquires;

(b) uses; or

(c) l:,ns possession of

propertg and who at the ttme of acquisition, use or possession o/

such properl!, kno-ctt s or ougLlt reasonablg to have known that it

is or forms part of the proceeds of crime committed by another

person. commits an offence.

Section 7

A person who, knotttinglA, transports, transmits, transfers or

receives or attempts to transpoti, transrnit or transfer or receiue a
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manetary instntment or angthing of t'alue to anr:ther person. utith

intent to commit at'L offence, that person cornmits an offence.

23. The Committee observed that the Proceeds of Crime and Anti-

Money' Laundering Act (No. 9 of 2OO9\ came into force on 28't' June

2010 by Legal Notice No. 89. Article 50(2)(n) of the Constitution

provicles for the rights of ar-t accused person rvhich include the right

"not to be convicted for an act or omission that at the time it r,r'as

committed or omitted tvas not-

(i) an offence in Kenya; or

(ii) a crime under international lart"'.

24. Consequently, it being that the crime of monev-laundering

\ ras not a crime in Kenva at the time that the alleged offences took

pIace, it u,ould not be legally possible to profer charges based on

rhis statute.

25. The statutorJ' manager made reference to acti\nties at the

Bank u,hich she found to be akin to moner'-laundering. The

statutoni ma-nager u'as of the vieu' that although the Proceeds of

Crime a:r d .{nti-Mone-r, Laundering legislation was not in place at

the material time, some of the activities breached the provisions of

the Prudential Guidelines. Howel'er. as noted earlier, that the anti-

moneJ' laundering lavrs were enacted arld became effective as from

2Bs June 2010, prudential guidelines could not harre constltuted

crrmina] 1au,s.

{cl Siohonins of monet to off-shore accounts

26. The CBK Governor a-nd the Statutory Manager har-ing been in

control of Cha-rterhouse Bank for the last 4 r'ea-:'s did not present
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before the Committee anv credrble evidence of money sipl-roned

from any account from

foreign countries.

Charterhouse Ba:rk to an1' account in

(d) Drue trafickine

27. The Committee sought information from the Criminal

Investigations Department on the allegations of drug trafficking

leveled agarnst Charterhouse Bank. The Director of the Criminal

Investigations Department who was accompanied by amongit

others the Officer-in - Ch arge, Anti-Narcotics when he appeared

before the Committee he confirmed that the CID department did

not and had never investigated the Bank on anything related to

drugs.

(e) Violations of the Banking Acr and Prudential Guidelines

2A. The Committee received evidence on alleged violations of the

Banking Act and the Prudentia.l Guidelines from the Central Bank,

the statutory; marrager. The management of Charterhouse, in their

er.rdence, submitted that the1, had already been punished for these

violations in their response to these allegations. The Committee

observes that the matter relating !o these violations were

considered in the executed re- structuring agreement b1' both the

Central Bank and Charterhouse bank and that should be able to

put the matter to rest,

3.5 The PriceWaterhouseCoo pers Report

29. The statutor-\' manager, in her evidence, indicated ihat

Price\A/aterhou seCoopers Limited \^ras engaged on 12tn Jul1' 2006 to

carq' out an rndependent and in-depth exarnination of the

institution's business operations. The statutory manager expla-rned



that the firm u,as engaged in order to verify the allegations against

the institution and its clients and to respond to anomalies raised

by various reports including the Central Bank inspection findings.

30. Charterhouse Bank contends that Statutory duty of a

statlltory manager was not to carqr out inrrestigations but to
assume the management, control and conduct of the banking

business of the institution u,ith a vieu, of protecting the interest of

the institution, depositors and other creditors and criminal

investigation is not for such benelit. Charterhouse Bank In
addition, the appointment of PriceWaterhousecooopers Limited by

the statutory manager to carry out an in-depth audit against

Charterhouse Bank w'as in violation of Section 24 of the banking

Act as Pricewaterhousecoopers limited is not qualified to be

appointed as auditor as pro','ided under section 1 6 1 of the

companies act. Further that Pricer,r,aterhousecoopers limited is a

limited liability companv arld not arr auditing firm. However, he

Committee observes that a perusal of the instrument by u'hich

PriceWaterhouseCoopers was appointed indicates that the

appointment was not an appointment of an auditor in the usual

terms of the Companies Act but the apporntment of a firm required

to perform tasks as specified in the appointing instrument.

3.6 The Conduct of Various Government Agencies and Institutions
in the l\{atter of Charterhouse Bank

3I . The Comrnittee observes as folloq's regarding the conduct of

tire executive arm 1n ihe matter of Charterhouse Bank-
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(a) The Ministry of Finance

The Ministry of Finance is the ministry responsible for

developing ald maintarning sound fiscal and monetar1l policies

that facilitate socio-economic development and for the regulatron

of the financial sector which is central to the development of the

country and on which all other sectors depend. As the ministry

responsible for the financia-l sector, the Ministry of Finance

calnot therefore exonerate itself from responsibility regarding

the matter of Charterhouse Balk. The Committee therefore

observes that the Ministry ought to have taken decisive action

since 2006 u,hen Charterhouse Bank was placed under

statutory management. Instead, it appears that the Ministry

has opted to be a by-stander.

(b) The Centra.l Bank of Kenva

The Central Bank of Kenl'a is vested u'ith the pou'er to interrrene

in the management of an institution in the circumstances

specified in section 34(1) of the Banking Act and even then onlv

as al interim measure. In the more than four I'ears since the

placing of Charterhouse Bank under statutorJr managemen'r-.

although there has been some effort on the part of the Central

Bank to resolve the impasse of Charterhouse Bank, the

Committee obsen,es that lack of action on the part of Centra.i

Bank has, over the Jrears, compiicated the matter even further.

(c) The Kenva Anti-Corruption Commission, lhe Qrtqtnal

Invesrig ations DeDartment ald the At'.orner'- Gen era.l's Ofiice. the

Kenva Revenue Authoritv
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The committee has perused the inter-agency task force report

rvhich rvas forrvarded to the Governor b-v the Kenya Anti-

Corruption Commission, where the findings u,ere that the

offense likely to be disclosed is that of "failure to pav taxes

contrary to section 45 (1) (d) of the Anti-corruption and

Economics Crimes Act of 2003" which u,ould have nothing to do

with Charterhouse bank. The Kenya Revenue Authority as the

body responsible for tax matters has, on its part, absolved

Charterhouse Balk of tax evasion.

The Committee finds that these go\?ernment agencres and

institutions, ald in particular the Central Balk of Kenva and the

Ministn, of Finance, have failed to provide clear direction on the

matter of Charterhouse Bank. The executive has opted to pla1, the

role of an obsen,er in a situation ra,here '.he executive should have

been at the forefront as the lead player in ensuring the protection of

the econom,\, and the safe-guarding of the interests of the

depositors and creditors of Charterhouse Bank and of Kenvans at

large.

Interventions by officials of the Governments of the United

States and the United Kingdom

33. The Committee, in the course of considering the petition for

the re-openrng of Charterhouse Bank, has received documentation

q,hich rs said to have emanated from olficia-1s of the Governments of

both the United States and the United Kingdom from various

r.l,itnesses. The Committee has revieu,ed these documents and

observes that rhel' are basica-lly the same documents a-lreadr,

presented before the Committee as evidence.
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34. The Committee how'ever observes. rvith concern, certain

accusations made b1, officials of the Governments of both the

United States and the United Kingdom that haVe cast aspersions

on the integrity and the conduct of Kenya's judiciary, members of

the executive arm of Government. Members of Parliament and, in

particular. Members of tl-re Departmer-rtal Committee on Finance

Planning and Trade of the 9n Parliament who deliberated on the

Charterhouse bank matter. The Committee observes that these

statements, u,hich touch on key institutions and persons in the

Government of Kenya, have not been substantiated.

35. The Committee having considered the evidence adduced by

the u,itnesses who appeared before it arrd further having carefully

considered the submissions thereon on and also having considered

rrarious proposals and suggestion on the wa1, forvrard b1r, amongst

others. the petitioners. the Minist4' of Finance, the Central Bank.

the statuton' manager and the Directors of Charterhouse Bank, the

Committee considers the lollou,ing;

36. The attention of the Committee u,as dra'"r'n to section 33 of

Banking Act v,hich girres the Centra-l Barlk of Kenya the po\^,er to

adrtse and direct an institution. Section 33(1) provicies as follor,,'s-

If at ang time, the Central Bank has reason to belie oe that-
(a) the busines*. o-f an institution is being conducted in. a

manner contrary to or not in compliance uith ihe
requirements o1 th,is Act or of any regulations nrade
thereunder or in aru) manner aetimentaL to or not t1 ti1€

best interests oyt it-c ciepositors or members of the pubLic: or

(b) an instinttion, ang of its offtcers or other person pariicipating
in the general management of the institution is engaged in
any practice likelg to occqsion a cot'Ltrauention of any of the

,.)4
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(r)

prouisions of this Act or anV regulations made'
thereunder,the Central Bank may-

giue aduice and make recommendations to the institutiott
with regard to the coruduct of its business generally;

(ii) issue directions regarding measures to be taken to

improue the management or business methods of the

institution or to sea)re or improue compliance with the

requirements of this Act, any regulations made

thereunder or naA other utitten laut or regulations;
(iii) in ang case to rtthich paragraph (b) applies, issue

directions to the institution, officer or other person to
cease such practice;

(iu) appoint a person, suitably qualifed and competent in lhe
opinion of the Central Bank, to aduise and assist the

instihttion generally or for tl'Le purposes of implementing
any directions under subparagrapls (ii) and (iii) and the

aduice of a person so appoit'Lted shall haue the same

force arud effect as a direction made under
subparagraphs (ii) and (iii) and shall be deemed to be a
direction of the Central Bank uruder this section.

37. In rriew of the provisions of section 33 of the Banking Act, the

Committee observed that even u,here there is a repeated violation or

the bank is unable to compl1' u'ith the advise, direction or the

provisions of the banking act, the central bank is mandated to

appoint a person sultably qua-lified and competent in the opinion of

the Centra.l bank to advise and assist the institution generally for

the purpose of implementing those requirements axd that Person

sha,Il be deemed and his actions shall be deemed to be direction of

the Centra] bank.

38. The Committee

former management

urges Lhe central

ol Cha:terhouse

Balk of Kenva and the

Balk to expeditiousllr

1:i


