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CHAIRPERSON’S FOREWORD

The Select Committee on Implementation scrutinizes resolutions of the House
(including adopted Committee Reports), petitions and the undertakings given by the
National Executive. It examines whether such decisions and undertakings have been
implemented within sixty (60) days as provided for in the National Assembly

Standing Orders and whether such implementation has taken place within the
minimum time necessary.

The report of the Departmental Committee on Lands regarding the Petition on
irregular renewal of leases of Land by Del Monte Kenya Limited was tabled before
the House on 21 November, 2019; while the report of the Departmental Committee
on Lands regarding the Petition by former workers of the Late Mayer Jacob Samuels
on the invasion and eviction of the workers from their land in Roysambu

Constituency by the Kenya Defence Forces was tabled before the House on g
December, 2019.

The Select Committee on Implementation sought to follow up on the implementation
status of the aforementioned reports. Subsequently, it held meetings with the Ministry

of Lands and Physical Planning officials, the National Land Commission, and the
petitioners.

The Committee registers its appreciation to the Offices of the Speaker and the Clerk
of the National Assembly for facilitation and support in producing this report.

Pursuant to Standing Order 199(6), it is, therefore, my pleasant duty and privilege, on

behalf of the Committee on Implementation, to lay this report on the Table of the
House.

Hon. Moitalel Ole Kenta, MP




EXECUTIVE SUMMARY

The Select Committee on Implementation scrutinizes resolutions of the House
(including adopted Committee Reports), Petitions and the undertakings given by the
National Executive. It examines whether such decisions and undertakings have been
implemented within sixty (60) days as provided for in the National Assembly
Standing Orders and whether such implementation has taken place within the
minimum time necessary.

The report of the Departmental Committee on Lands regarding irregular renewal of
leases of Land by Del Monte Kenya Limited was tabled in the House on 21
November, 2019, while the report of the Departmental Committee on Lands regarding
the Petition by Former Workers of the Late Mayer Jacob Samuels on the invasion and
eviction of the workers from their Land in Roysambu Constituency by the Kenya
Defence Forces was tabled before the House on 5™ December, 2019.

The Select Committee on Implementation sought to follow up on the implementation
status of the aforementioned reports. Subsequently, it held meetings with the Ministry
of Lands and Physical Planning officials, the National Land Commission, and the
petitioners.

As regards the report of the Departmental Committee on Lands regarding irregular
renewal of leases of Land by Del Monte Kenya Limited, the Committee observed that
the Ministry of Lands and Physical Planning surveyed the Land currently owned by
Del Monte Kenya Limited both in Muranga and Kiambu counties as guided by
subdivision scheme plans prepared by a registered physical planner practising as Real
Plan Consultants Limited. The survey of all the parcels is complete and awaits
approvals from both County Governments of Muranga and Kiambu.

The Committee noted that the recommendation that required survey of the Land
owned by Del Monte Kenya Limited in Muranga and Kiambu counties was
implemented, while the recommendation that instructed NLC to investigate how Del
Monte Kenya Limited later acquired some parcels of Land that have been surrendered
to the Government was not implemented. This has not been done due to lack of
sufficient records on how the land transfer to Del Monte Kenya Limited was carried
out in 1973, The National Land Commission submitted that it had not been able to
unearth how the Company acquired the land.

Therefore, the Committee recommends that the lease for L.R No. 12158 be reverted
to the Government and declared as public land. Further, The Ministry of Lands and
Physical Planning in consultation with the National Land Commission, should
allocate the land excised from Del Monte Kenya Limited to Kandara Residents
Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively, as per the National Land Commission’s Gazette Notice 1995 of 2019,
within sixty (60) days of the adoption of the report, failure to which the Committee
shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National
Assembly Standing Orders.



As regards the report of the Departmental Committee on Lands regarding the Petition
by Former Workers of the Late Mayer Jacob Samuels on the invasion and eviction of
the workers from their Land in Roysambu Constituency by the Kenya Defence
Forces, the Committee observed that the Ministry of Lands and Physical Planning is

yet to complete the titling process for L.R. No. 5875/2 as directed by the House, the
Ministry submitted that the land belonged to the Kenya Defence Forces.

The Committee recommends that the House approves that the Select Committee on

Implementation initiates the process for removal of the Cabinet Secretary for the

Ministry of Lands and Physical Planning from office, for failure to implement the
House resolution ‘that the Ministry of Lands and Physical Planning in consultation
with the National Land Commission and the Nairobi County does complete the titling
process for L.R. No. 5875/2 within 180 days of tabling of the report’. The Committee
also recommends that the Inspector General of Police should ensure that the

Directorate for Criminal Investigations does investigate the officers in the Ministry of
Lands and Physical Planning who may have caused loss of public funds by effecting
fraudulent transactions relating to L.R. No. 5875/2 and submits a report to the
National Assembly within sixty (60) days of the adoption of this report.

The Ministry of Lands and Physical Planning should issue titles to the former workers
of the Late Mayer Jacob Samuels, within sixty (60) days of the adoption of the report

failure to which, the Committee shall enforce appropriate sanctions pursuant to
Standing Order 209 (3) of the National Assembly Standing Orders.



1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1.

The Select Committee on Implementation is established under Standing Order 209
of the National Assembly Standing Orders.

The Committee is charged with scrutinizing the resolutions of the House
(including adopted committee reports), petitions and the undertakings given by the
National Executive and examines whether or not such decisions and undertakings
have been implemented and where implemented, the extent to which they have
been implemented; and whether such implementation has taken place within the
minimum time necessary; and whether or not legislation passed by the House has
been operationalised and where operationalised, the extent to which such
operationalisation has taken place within the minimum time necessary. The
Committee may propose to the House sanctions against any Cabinet Secretary who
fails to report to the relevant select Committee on implementation status without
justifiable reasons.

Standing Order 201 further provides that within sixty days of a resolution of the
House or adoption of a report of a select committee, the relevant Cabinet Secretary
under whose portfolio the implementation of the resolution falls shall provide a
report to the appropriate Committee of the House.

The mandate of the Committee is further enhanced by the provisions of Article
153(4) (b) of the Constitution which requires Cabinet Secretaries to provide
Parliament with full and regular reports concerning matters under their control.



1.2 Committee Membership

5. The Committee membership comprises -

Chairperson
Hon. Moitalel Ole Kenta, MP
Narok North Constituency
Orange Democratic Movement

Vice Chairperson
Hon. Godfrey Osotsi, MP
Nominated
Amani National Congress

Members

Hon. Joash Nyamache Nyamoko, MP Hon. Paul Simba Arati, MP

North Mugirang’o Constituency Dagoretti North Constituency

Jubilee Party

Orange Democratic Movement

Hon. Alois Lentoimaga, MP Hon. Benjamin Tayari, MP

Samburu North Constituency Kinango Constituency

Jubilee Party

Orange Democratic Movement

Hon. (Dr.) James Murgor, MP Hon. Johnson Manya Naicca, MP
Keiyo North Constituency Mumias West Constituency
Jubilee Party Orange Democratic Party

Hon. John Muchiri Nyagah, MP Hon. Moses Kuria, M.P

Manyatta Constituency Gatundu South Constituency

Jubilee Party Jubilee Party

Hon. Feisal Abdalla, MP Hon. Richard Onyonka, MP

Msambweni Constituency Kitutu Chache South Constituency
Independent

Ford Kenya



Hon. Paul Odalo Abuor, MP
Rongo Constituency

Orange Democratic Movement

Hon. Hassan Oda Hulufo, MP
Isiolo North Constituency
Kenya Patriots Party

Hon. Nelson Koech, MP

Belgut Constituency
Jubilee Party

Hon. Joshua Mbithi Mwalyo, MP
Masinga Constituency

Wiper Democratic Movement-Kenya

Hon. Mukuha Gabriel Kago, M.P

Githunguri Constituency

Jubilee Party

Hon. Silvanus Onyiego Osoro, MP
South Mugirang’o Constituency

Kenya National Congress

Hon. John Wanjiku, MP
Kiambaa Constituency

United Democratic Alliance

Hon. Michael Thoya Kingi, MP
Magarini Constituency

Orange Democratic Movement

Hon. Kihara Peter Kimari, MP

Mathioya Constituency
Jubilee Par

Hon. Charles Ngusya Nguna, MP
Mwingi West Constituency

Wiper Democratic Movement

Hon. Jared Okello, MP
Nyando Constituency

Orange Democratic Movement




1.3 Committee Secretariat

6. The Secretariat facilitating the Committee in executing its mandate comprise of: —

Ms Tracy Chebet Koskei
Clerk Assistant I /Team Leader

Mr Abdirahman Hassan
Clerk Assistant I1

Dr Donald Manyala
Research Officer 11

Ms Mercy Wanyonyi
Legal Counsel
Ms Winnie Kizia
Media Relations Officer

10



2.0 THE REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS

24,

7.

2.1

ON A PUBLIC PETITION ON IRREGULAR RENEWAL OF LEASES OF
LAND BY DEL MONTE KENYA LIMITED

Background

The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association
regarding irregular renewal of leases held by Del Monte Kenya Limited was
presented to the House by the Honorable Speaker on 1 1™ June, 2019.

The Petitioners claimed to be the original owners of the land presently occupied by
Del Monte Kenya Limited but were illegally displaced and the land leased to the
company. They were aggrieved that the County Government of Muranga had
renewed the leases for the company without first involving the public as required
by Section 13 of the Land Act, 2012. They also claimed that the County
Government disregarded the determination of the National Land Commission
rendered on February 7, 2019 in their historical injustice claim filed with the
Commission.

In a Gazette Notice No. 1995 of 2019, the National Land Commission directed that
the land held by Del Monte Kenya Limited should be resurveyed to establish if the
company owned land that it is not registered to have. The surplus land, if any,
should be surrendered to the Kandara Residents Association and the county
government for a public purpose in the ratio of 70:30 respectively. Where no
surplus land is found, the county government of Muranga should retain adequate
land for the settlement of the claimants and for public purpose upon expiry of the
leases. The Commission also directed that Del Monte Kenya Limited should
surrender all public utilities within the land in question to the relevant national and
county government agencies whether the leases have expired or not.

Recommendations by the Departmental Committee on Lands

10. In considering the Petition, the Departmental Committee on Lands observed that

LI

the submissions made by the Ministry of Lands and Physical Planning and Hon.
Jude Njomo, Member of Parliament, Kiambu Constituency regarding registration
of the lease held by the company in Muranga County registered as L.R No. 12158
(measuring approximately 2900 acres); and differed. While the Ministry submitted
that the parcel of land arose out of the amalgamation of land parcels L.R Nos.
10862, 10741, 11312, 2953, 4873 and 11146, the Honourable Member of
Parliament informed the Committee that the said parcels were surrendered to the
Government by two companies, Sassa Coffee Rappit B Limited and were later
irregularly acquired by Del Monte Company Limited.

In view of the above, the Committee in its report tabled on 21° November, 2019,
recommended that the Director of Survey, Ministry of Lands & Physical Planning,
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resurvey the land held by Del Monte Kenya Limited in Muranga and Kiambu

Counties.

12. The Committee also recommended that the National Land Commission does
investigate the circumstances under which L.R Nos. 10862, 10741, 11312, 2953,
4873 and 11146 that were said to have been surrendered to the Government by
Sassa Coffee and Rappit B were irregularly acquired by Del Monte Kenya
Limited.

2.2 Submissions on the implementation status

13. The Select Committee on Implementation commenced to apprise itself on the
implementation status of the matter and invited the Cabinet Secretary for the
Ministry of Lands and Phy51cal Planning and the Chairperson, National Land
Commission to a meeting on 27" October, 2020, 14" April, 2021 and 29" July,

2021.

14. The Committee also received written submission by the Cabinet Secretary for the
Ministry of Lands and Physical Planning on 2" August, 2021. Kandara Residents
Association also made a written submission on 7" October, 2021.

2.3 Submission by the Ministry of Lands and Physical Planning

15. The Chief Administrative Secretary for the Ministry of Lands and Physical
Planning appeared before the Committee on 27" October, 2020. During the
meeting, the Committee was informed that a resurvey of the land legally held by
Del Monte in Kiambu and Muranga Counties was done. However, the two counties
have not approved the subdivisions and the extension/renewal of the leases.

16. The Ministry submitted that it had surveyed the following land currently owned by
Del Monte Kenya Limited both in Muranga and Kiambu counties:
i. L.R. No. 12157/ 1 (measuring 3860 Ha) in Muranga County (as per F/R
316/67)
ii. L.R No. 12157/3 (measuring 2.987 Ha) in Muranga County as per
F/R16/67)
iii. L.R No. 12158 (measuring 2963.1 Hectares) traversing Muranga and
Kiambu Counties (as per F/R 127/3
iv.  L.R.No. 12203/1 (measuring 2072 Hectares) in Kiambu County.

The Ministry informed the Committee that the survey was guided by subdivision
scheme plans prepared by a registered physical planner practising as Real Plan
Consultants.

17. In a meeting held on 29" July, 2021 and through a further written submission dated
2" August 2021, the Cabinet Secretary outlined the proposed excisions for public
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purpose/utility plots. The proposals are contained in five scheme plans referenced
as follows:
(1) RPC/1170 (F) —a proposed subdivision of L.R. No. 12157/1 located in
Gatanga Sub-County, Murang’a County to excise all twelve (12) portions;

(i) RPC/1170 (c) /020/005 —proposed subdivision of L.R. No. 12157/3
located in Gatanga Sub-county, Muranga County in two (2) portions;

(iii) RPC/1169/020/017- proposed subdivision of L.R. No. 12158 located in
Gatanga Sub-county, Muranga County in three (3) portions;

(iv)  RPC/1169/019/025 — a proposed subdivision of L.R. No. 12158 located in
Kiambu County into three portions and change of user of sub plot C from
agricultural to educational (Ndula Primary and Secondary Schools);

(v) RPC/1169/019/026 — proposed subdivision of L.R. No. 12203/1 located in
Kiambu County into five (5) portions.

18. The outcome of the survey was as follows:

(1) L.R. No. 12203/1 — measuring 2101 Hectares has a leasehold of 49 years with
effect from 1% July, 1970. The lease expired on 1% July, 2019 and the
application for renewal of the lease was submitted to the National Land
Commission.

The Land is proposed to be subdivided into five portions as follows:
(1) Portion ‘A’ measuring approximately 1792.54 Ha remains with

Delmote Kenya Ltd;

(i)  Portion ‘B’ measuring 55.32 Ha - surrender to the County Government
of Kiambu;

(ili)  Portion ‘C’ measuring approximately 67.30 Ha - surrender to the
County Government of Kiambu;

(iv)  Portion ‘D’ measuring approximately 131.50 Ha - surrender to County
Government of Kiambu;

(v)  Portion ‘E’ measuring approximately 25.50 Ha - surrender to County
Government of Kiambu.

(2) L.R. No. 12203/2 measuring 56.57 Ha with a leasehold of 49 years with effect
from 1st July, 1970. The lease expired on 1* July, 2019 and the application for

renewal of the lease was submitted to the National Land Commission.

The Ministry submitted that the survey had established the boundary beacon
were found to be intact. Del Monte Company Ltd was within its borders.

19. Resurvey of Land held by Del Monte Limited in Muranga County

(1) L.R. No. 12157/1 measuring 3860 Ha, leasehold of 49 years with effect from
1* May, 1973. The lease will expire in 2022.

13



Application for extension of lease submitted to the National Land Commission
and forwarded to the Ministry. Provisional approval is given by the Ministry
and waiting for approval by the County Government of Murang’a.

The Land is proposed to be subdivided into twelve (12) portions;
() The portion “A: measuring approximately 8245.06 acres for
agricultural purposes (to remain in the Company’s name);
(ii)  Portion ‘B’ measuring approximately 5.02 acres for public purposes
(Ngati Police Station and Chief’s camp) — to be surrendered;
(iii) Portion “C’ measuring approximately 5.16 acres for educational
purposes (Del Monte secondary school) to be surrendered;
(iv) Portion ‘D’ measuring approximately 2.62 acres for educational
purposes (Kinguru primary school — to be surrendered)
(v) Portion ‘E’ measuring approximately 4.62 acres for recreational
purposes (public playground) to be surrendered;
(vi)  Portion ‘F’ measuring 2.99 acres for public utility (Ithanga water
supply intake) to be surrendered;
(vii)  Portion ‘G’ measuring 1187.17 acres for public land to be surrendered
to the County of Muranga;
(viii)  Portion ‘H’ measuring approximately 192.83 acres for public land to
be surrendered to the County Government of Murang’a;
(ix) Portion ‘J’ measuring approximately 20 acres for public use (to be
surrendered to the County Government of Murang’a);
(x) Road widening area measuring approximately 14.78 acres for transport
(Oloitiptip Road, 40M to be surrendered;
(xi) Road widening area measuring approximately 47.25 acres for transport
(Kakuzi Road, 40 M to be surrendered;
(xii)  The proposed area for 12 Meter access roads measuring approximately
4.05 acres (Del Monte Mixed Secondary School, public playground
and Ithanga Water Supply Intake) to be surrendered.

(2) 12157/2 measuring 40.87 Ha with a leasehold of 49 years from 1** May, 1973.
The lease will expire in 2022. The Ministry submitted that the survey had
established that the boundary beacon was found to be intact. Del Monte
Company Ltd was within its borders

The Ministry further submitted that the Company had applied for an extension
of lease submitted to the National Land Commission and forwarded to the
Ministry. Additionally, provisional approval had been given by the Ministry
and was waiting for approval by the County Government of Murang’a.

(3) 12157/3 measuring 2.987 Ha with a leasehold of 49 years from 1* May, 1973.
The lease will expire in 2022. The boundary beacon was found to be intact.
Del Monte Company Ltd was within its borders.
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The land is to be sub-divided into two portions: -

(i) Portion ‘A’ measuring approximately 1.88 Ha to remain agricultural
land (in the company name);

(ii) Portion ‘B’ measuring approximately 1.11 Ha to be used as a
playground for Moi Primary School.

(4) L.R. No. 12157/4 measuring 2.311 Ha with a leasehold of 49 years from 1%
May, 1973. The lease will expire in 2022. The boundary beacon was found to
be intact. Del Monte Company Ltd was within its borders.

Application for extension of lease submitted to the National Land Commission
and forwarded to the Ministry. Provisional approval was given by the Ministry
and is awaiting approval by the County Government of Murang’a.

(5) L.R.12157/5 is measuring 5.677 Ha with a leasehold of 49 years from 1* May,
1973. The lease will expire in 2022. The boundary beacon was found to be
intact. Del Monte Company Ltd was within its borders.

The Ministry informed the Committee that the Company had applied for an
extension of lease submitted to the National Land Commission and forwarded
to the Ministry. Further, provisional approval had been given by the Ministry
and was waiting for approval from the County Government of Murang’a.

20. Resurvey of Land held by Del Monte Kenya Limited traversing Murang’a
and Kiambu Counties
(1) L.R. No. 12158, measuring 2972.8 Ha less road reserve of 9.7 Ha is an
amalgamation of L.R No. 10741, L.R. 10862, L.R. No. 11146. LR No. 11312,
LR No. 2953. The land has a leasehold of 49 years from 1st May, 1973. The
lease will expire in 2022.

The survey also established that the boundary beacon was intact and that Del
Monte Company Ltd was within its borders.

Further, the Ministry submitted that the Company had applied for an extension
of lease and provisional approval given by the Ministry. The Company was
awaiting approval by the County Governments of Murang’a and Kiambu.

The Ministry also submitted that the land is proposed to be subdivided into
three portions and change of user of subplot C from agricultural to educational
(Ndula Primary and Secondary Schools) as follows:
(i) Portion ‘A’ measuring approximately 1938.12 Ha for agricultural
purposes (situated in Murang’a County, to remain in the Company’s
name;
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(i)

(iii)

(iv)

V)

Portion “B’ measuring approximately 1029.41 Ha for agricultural
purposes (situated in Kiambu County, to remain in the Company’s
name);

Portion ‘C’ measuring approximately 4.97 Ha for public purposes
(Ndula Primary and Secondary Schools situated in Kiambu County- to
be surrendered;

Portion ‘D’ measuring approximately 1.54 Ha for public purposes
(Nginyi Primary School situated in Murang’a County- to be
surrendered;

Approximately 17.90 Ha have been set aside for roads (to be

surrendered).

21. In conclusion, the Cabinet Secretary submitted that the Ministry had established

during the resurvey that Beacons for all the parcels were intact and that Del Monte
was within its boundaries. She added that the Company does not hold excess land.

2.4 Submission by the Chairperson National Land Commission

22. The NLC Chairperson, Mr. Gershom Otachi, appearing before the Committee on

23,

29" July, 2021 submitted that original parcels L.R. Nos. Chui Estates Limited
owned 10862, 10741, 11312, 2953, 4873 and 11146 up to around 1973 when
through a memorandum of registration of transfer of lands and at a consideration
of Kshs. two million were transferred to the Government of Kenya. The transfer
was executed on 1* May, 1973.

The Commission took note of passage in time and parties involved in the
transaction (unidentified directors of Chui Estates Limited and one James Aloisius
O’loughlif as Commissioner of Lands). It could not unearth further details that
necessitated the transfer nor amalgamation of the said parcels of land.

2.5 Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyers; Mr. Duncan
Okatch and Mr. Jackson Ikua, during a meeting held on 14™ April, 2021; 29"
July, 2021 and 30" September, 2021 submitted as follows:

24. From the resurvey of the land, it showed that 1,400 acres was set aside as public

land, however they raised concern how much of the Land would go to the

petitioners.

25. They also raised concern with the submission by the Chairperson NLC, regarding

the parcels of land owned by Chui estates, that the Commission could not unearth
details that necessitated transfer of the land to Del Monte. The petitioners noted
that the land should have reverted back to the public and not Del Monte.
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26. The Petitioners made the following prayers to the Committee: -

i.  In the report by the Cabinet Secretary for the Ministry of Lands and Physical
Planning tabled before the Committee, there was an indication that there were
plans by Del Monte Kenya Limited to excise land for public use prior to the
renewal of leases and that the excised land will be surrendered to the County
Governments of Kiambu and Muranga. The petitioners noted that that went
against the directive of NLC, further the County Governments had not asked
for land. The petitioners therefore prayed that any land to be allocated in
settlement of the claims be surrendered to them directly and not County
Governments.

ii.  Del Monte Kenya Limited is occupying public land that is L.R. 12158 which
was amalgamated from L.R Nos. 10741, 10862, 11146, 11312 and 2953. The
land should therefore be declared as public land and used for resettlement of
the Petitioners.

iii.  That all property known as Sassa Coffee L.R. 9213/1 measuring 511 acres be
declared public land as the same never belonged to Del Monte Kenya but
existed as a separate entity. The land should then be used to resettle the
Petitioners.

iv.  That no renewal of leases for Del Monte Kenya should take place until
resettlement of the Petitioners is done.

The petitioners also raised the following issues pertaining the submission by the
Cabinet Secretary for the Ministry of Lands and Physical Planning and the
Chairperson National Lands Commission.

The Chairperson, NLC indicated that they could not find any records on
amalgamation of L.R No. 10741, L.R. 10862, L.R. No. 11146. LR No. 11312, LR No.
2953, whose previous owners were legal entities that have since been wound up. Prior
to the winding up their operations, they had surrendered the said properties to the
Government of Kenya.

Available records at the Ministry of Land show the last entry and/or dealing with
regards to the above parcels were the surrender to the Government of Kenya and to
this end, these parcels constitute public land.

The Petitioners also submitted that records at the Directorate of Survey show that due
process was not followed when the amalgamation of the aforementioned land parcels
was done.

2.6 Implementation status of House Resolutions

The Departmental Committee on Land in its report tabled on 21° November, 2019,
recommended that the Director of Survey, Ministry of Lands & Physical Planning
does resurvey the Land held by Del Monte Kenya Limited in Muranga and Kiambu

Counties

27. The Ministry of Lands and Physical Planning has surveyed the Land currently
owned by Del Monte Kenya Limited both in Muranga and Kiambu counties; L.R

17



No. 12157/1 measuring 3860 Hectares in Muranga County, L.R No. 12157/3
measuring 2.987 Hectares in Muranga County, L.R No. 12158 measuring 2963.1
Hectares traversing Muranga & Kiambu Counties and L.R No. 12203/1 measuring
2072 Hectares in Kiambu County.

28. The survey was guided by subdivision scheme plans prepared by a registered
physical planner practicing as Real Plan Consultants Limited. The survey of all the
parcels is complete and awaits approvals from both county governments of
Muranga and Kiambu.

Committee observation

29. This recommendation has been implemented. However, the Committee was not
satisfied with the Ministry of Land and Physical Planning’s submission that Del
Monte Kenya Limited does not hold excess Land.

On the recommendation that the NLC investigates the circumstances under which
L.R. Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been
surrendered to the Government by two companies namely Sassa Coffee and Rappit
B. Limited were later irregularly acquired by Del Monte Kenya Limited

Implementation status

30. This has not been done as the Ministry of Lands and NLC submitted that due to
passage of time it had not been able to unearth how the Company acquired the
land.

Committee observation

31. There were no sufficient records on how the transfer of the land to Del Monte
Kenya Limited in 1973 was carried out. The Committee therefore notes that this
land ought to be public land.

2.7 Committee Recommendations

32. The lease for L.R No. 12158, which resulted from the amalgamation of L.R No.
10741, L.R. 10862, L.R No. 11146. L.R No. 11312 and L.R No. 2953 should be
reverted to the Government of Kenya and declared as public land. Further, the land
should be allocated to Kandara Residents Association for their settlement; and

33. The Ministry of Lands and Physical Planning in consultation with the National
Land Commission should allocate the land excised from Del Monte Kenya Limited
to Kandara Residents Association and County Governments of Muranga and
Kiambu in the ratio of 70:30 respectively, as per the National Land Commission’s
Gazette Notice 1995 of 2019.
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3.0 REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS ON ITS
CONSIDERATION OF THE PETITION BY FORMER WORKERS OF
THE LATE MAYER JACOB SAMUELS REGARDING THE INVASION
AND EVICTION OF THE WORKERS FROM THEIR LAND IN
ROYSAMBU CONSTITUENCY BY THE KENYA DEFENCE FORCES

3.1 Background

34. The Petition by former workers of the Late Mayer Jacob Samuels regarding
invasion and eviction from their land by the Kenya Defence Forces was presented
to the House by the Hon. Speaker on 27" June, 2019.

35. The petitioners claimed that they were former workers of the late Mayer Jacob
Samuels employed in his sisal processing farm and workshop industry on L.R. No.
5875/2 before he passed away in 1974. They claimed that the deceased’s family
allowed them to continue staying on the land after they could not pay their salaries.

36. The petitioners registered Roysa Community Development Society to safeguard
the land from grabbers and later requested the Nairobi City County Government to
allocate the land to them. The County Government of Nairobi and the National
Land Commission approved the subdivision of the land and the Ministry of Lands
and Physical Planning subsequently issued letters of allotment.

37. According to the Ministry of Defence, LR No. 5875/2, the land in dispute was
compulsorily acquired by the Commissioner of Lands vide Gazette Notices Nos.
5151 and 5152 of 1985 pursuant to a request by the then Permanent Secretary in
charge of the Department of Defence in the Office of the President.

38. The land was valued at Kshs. 3,530,500 by the Commissioner of Lands and the
compensation award was duly paid by the Department of Defence to the
Commissioner of Lands. The beneficial owner of the land, Mr. Meshunor Jacob
Samuels was dissatisfied with the compensation award and commenced
proceedings to challenge the valuation in the High Court under Land Acquisition
Appeal No. 2 of 1986.

39. In accordance with section 13(2) of the Land Acquisition Act, the compensation
award was deposited in the High Court by the Commissioner of Lands and a
deposit receipt issued by the High Court Registrar and subsequently released to
Mr. Jacobs on 3™ of October, 1987. This was confirmed by the Attorney General’s
letter and M/s Robson Harris & Co. Advocates confirming that the Kshs.
3,530,500 was received by them on behalf of their client, Mr. Jacobs.
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40.

41.

42.

43.

44,

45.

The Commissioner of Lands issued a notice of taking possession in accordance
with section 19(1) of the Land Acquisition Act on 25" June, 1986. The notice also
required Mr. Jacobs to deliver the title documents to the Registrar of Titles for
cancellation. In accordance with section 19(4) of the Land Acquisition Act, the
title to the land vested in the Government absolutely, free from encumbrances for
the unexpired term of 99 years from 1906 as at the 25" June, 1986.

The High Court enhanced the award to Kshs. 23,000,000. The decision was
subsequently appealed by the Attorney General vide Nairobi Civil Appeal No.109
of 1987 which was later settled and the Government agreed to pay the enhanced
award. The land in question was formally handed over to the Ministry of Defence
on the 25" of June, 1986. The land was used as a training ground by the Kenya
Army Electrical and Mechanical Engineers (KAEMA) and a temporary vehicle
workshop by the Kenya Army. Following the establishment of a fully-fledged
workshop at Kahawa Garrison, the temporary workshop was closed. The land was
subsequently used as a temporary camp for military athletes owing to its close
proximity to Kasarani Sports Complex.

The Ministry was in early 2019 requested to identify potential land for affordable
housing programme. The Roysambu camp was identified as potential land for the
construction of Senior Non-Commissioned Officers (NCO) housing under the
affordable housing programme. Consequently, the Ministry elected to improve
security at the camp by repairing the stone fence. The camp also houses a
detachment from Kahawa Garrison.

Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc is the
registered owner of LR. No. 5875/2 situated in the Kasarani area of Nairobi.
Records held by Kasarani Mall Ltd indicate that the Commissioner of Lands on
behalf of the President granted the land to Solio Construction Company Limited
vide Grant of Lease No. I.R. 85371. The Grant was transferred to Kasarani Mall
Ltd vide a transfer registered at the Lands registry on the 20" March, 2001 as L.R.
No. 85371/2.

Uchumi claims that Kasarani Mall Ltd lawfully acquired a valid title from Solio
Construction Company Limited through the said transfer. That after acquisition of
the land, the title has been used by Uchumi Supermarkets Plc. to secure financing
from KCB Bank Kenya Limited and Eastern and Southern Africa Trade and
Development Bank on the 7" December, 2004. Each of these facilities was repaid
and the respective charges registered therein discharged on the 28" June, 2011.

Uchumi Supermarkets Plc. further claims that the Directorate of Criminal
Investigations, then known as Criminal Investigations Department (CID)
investigated the validity of the transfer in 2008, following allegations that the
transaction was fraudulent. The CID confirmed that the property was procedurally
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46.

47.

48.

49.

50.

allocated to Solio Construction Company Limited who acquired a valid title. There
was no evidence of collusion or conspiracy between Solio Construction Company
Limited and the Lands Registry during the allocation of the property. Solio
Construction Company Limited transferred a valid title to Kasarani Mall’s title in
2001 on ‘willing buyer willing seller’ and that the caveat on Kasarani Mall’s title
had no legal basis or justification and had unreasonably prevented the sale or
development of the property.

In 2010, members of Roysambu Self Help Group (an unregistered society) invaded
the property. In response, Kasarani Mall Ltd filed a case at the Environment and
Land Court being Civil Case No. 495 of 2011. According to court records, the
defendants therein similarly alleged that being former employees of Major Jacob
Samuels, the previous owner and following his demise, they were given the land
by individuals identified as Rapahel and Meshmor Samuel (allegedly Major
Samuel’s sons) to develop the same.

The court allowed Kasarani Mall Ltd’s claim for vacant possession and a
permanent injunction against the defendants and declared that Kasarani Mall Ltd is
the absolute and indefeasible owner of the property in terms of section 26(1) of the
Land Registration Act.

The National Land Commission’s position is to the effect that the Department of
Defence acquired Land which was on a 99-year lease in 1986 and that the lease
was to expire in 2005. Solio Construction Company Limited which sold land
Kasarani Mall Ltd was allocated L.R No. 5875/2 on the 1% of July, 1999 and the
allocation was done when another lease was subsisting leading to double
allocation.

The NLC recommended that Kasarani Mall Ltd should surrender their title back to
the Government because it was irregularly issued, or in the alternative the Chief
Land Registrar should place a Government Caveat on the said title. All letters of
allotment issued irregularly on the irregular subdivision of LR No. 5875/2 by the
Ministry of Lands and Physical Planning to be surrendered for cancellation
because records from the Ministry of Lands show that the notice of taking
possession was lodged and registered in the Government Lands Register of the 25
June 1986 committing the said land to the Department of Defence.

Further, during deliberation of the matter by the Departmental Committee on
Lands, the Committee heard that investigations by the NLC showed that Solio
Construction Company had two sets of titles for the same property. The first was
registered on 18™ May, 1992 with different L.R. numbers, while the second set of
title was registered on 20™ January, 2001,
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51

52.

53

54.

Additionally, it also emerged that that the transfer form that was used to transfer
parcel of land L.R. No. 5875/2 was fraudulent as the officer who was purported to
have signed the document, appearing before the Departmental Committee on
Lands, disowned the document and claimed that her signature was forged.

The Ministry of Lands and Physical Planning submitted that there is no evidence
that the Ministry of Defence ever relinquished their interest on the land.
Subsequently, all transactions undertaken by the Nairobi City County Government
purporting to allocate and sub-divide the Land are un-procedural and misleading.
The Ministry was never consulted to give the true position, nor approved the
purported sub-division. The Ministry recommended that the subdivision scheme
and the letter of subdivision issued to individuals be cancelled or withdrawn and
the status quo as per their records be retained since the land remains the property
of the Government, alienated to the military. Further that the Director of Surveys
be informed to reinstate the parcel to its original number.

According to the Petition submitted to Parliament, the petitioners, who claim to be
former workers in the estate of the late Mayor Jacob Samuels, allege that the
Kenya Defence Forces invaded the property in Roysambu Constituency which was
given to them by the estate of the deceased.

Subsequently, the Government filed a case at the Environment and Land Court in
Nairobi Judicial Review Application No.008 of 2020, Republic Vs Director Land
Administration Ministry of Lands and Physical Planning, Chief Land Registrar
Ministry of Lands and Physical Planning, Attorney General and Roysambu
Community Development Society. A Notice of Motion Application dated 21"
May, 2021 was filed seeking that the court grants a Judicial Review Order of
Mandamus directed at the Director Land Administration and the Chief Land
Registrar to process and issue Certificate of Leases and Certificate of Titles to
individual members as per the approved subdivision scheme relating to LR No.
5875/2 as approved by the National Land Commission; and to process and issue
Certificate of Leases and Certificate of Titles for public utilities being Roysambu
Technical Institute, Roysambu Bus and Market, Roysambu Recreation Centre,
TITI and secondary school as per the approved subdivision scheme relating to LR
No. 5875/2 as approved by the National Land Commission and as per the allotment
letters issued by the Nairobi City County.

3.2 Recommendations by the Departmental Committee on Lands

39,

The Departmental Committee on Lands tabled its report on 5" December, 2019
and made the following recommendations:

(i)  That the Ministry of Lands and Physical Planning in consultation with the
National Land Commission and the Nairobi County Government does
complete the titling process for L.R. No. 5875/2 within 180 days of the

tabling of the report;
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(i)  The Director for Criminal Investigations does investigate the officers in
the Ministry of Lands and Physical Planning who may have caused loss of
public funds by effecting fraudulent transactions relating to L.R. No.
5875/2 and the Director of Public Prosecutions does prosecute any person
found culpable within ninety (90) days of tabling of the report; and

(iii)  That the Ministry of Lands and Physical Planning does secure the title
relating to L.R 23393 with a view of ensuring that innocent Kenyans do
not lose money through fraudulent transactions as evidenced by the
attempt to amalgamate it with L.R. 5875/2.

33 Submissions by the Cabinet Secretary for the Ministry of Lands and

56.

57.

58.

39,

60.

61.

Physical Planning

The Ministry submitted that the Government issued a notice of intention to acquire
the Land for the Kenya Defence Forces vide Gazette Notices No. 5151 and 5152;
and a Notice of taking possession ‘by the Government absolutely’ was lodged and
registered in 25™ June, 1986. This position was supported by the Ministry of
Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at
Kshs. 3,530,500 which sum was duly paid by the Commissioner. The valuation
was challenged in the High Court which enhanced the award to Kshs. 23,000,000.
The decision was subsequently appealed by the Attorney General Vide Nairobi
Civil Appeal No. 109 of 1987 which was later settled and the Government agreed
to pay the enhanced Award.

The CS confirmed to the meeting that the Government had paid Kshs. 3, 530, 500
to the family of the late Mr. Samuels, through Middle East Bank. She added that
there is documentation to confirm this.

Regarding who the owner of the land is, the Cabinet Secretary submitted that the
land was allocated to Kasarani Mall limited.

Regarding allegations that the Department of Defence was a front to grab the land
for individuals, the Cabinet Secretary submitted that this was untrue and she had
herself engaged with the Department of Defence regarding the said land and the
land indeed was to go to the Military.

The Honourable Member noted that during deliberations of the Departmental
Committee on Lands the Director of Land Administration had submitted that the
land belonged to the Kenya Defence Forces having compulsorily acquired the land
in 1986. However, he reported that during the current on-going Court Case, the
office of the Attorney General has submitted that the land belongs to Kasarani
Mall Limited.
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3.4 Implementation status

I& The Ministry of Lands and Physical Planning in consultation with the
National Land Commission and the Nairobi County Government does complete the
titling process for L.R. No. 5875/2 within 180 days of tabling of the report;

62. The Cabinet Secretary submitted that it had not implemented the House resolutions
due to the advisory by the Hon. Attorney General vide letter Ref. AG/CIV/47/20
dated 11™ August, 2020 to the National Assembly indicating that the land parcel
L.R. No. 5872/2 belonged to the Kenya Defence Forces.

Committee Observation

63. The Committee noted that the National Land Commission and the County
Government of Nairobi had played their roles as directed by the House. However,
the Ministry of Lands and Physical Planning has failed to implement the
resolution. At the time of tabling the report, it was eighteen (18) months past the
timelines given by the Departmental Committee on Lands.

ii. The Director for Criminal Investigations does investigate the officers in the
Ministry of Lands and Physical Planning who may have caused loss of public funds
by effecting fraudulent transactions relating to L.R. No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within ninety (90)

days of tabling of the report.
Implementation status

64. The Committee is yet to receive a report from the Directorate of Criminal
Investigations.

iii. That the Ministry of Lands and Physical Planning does secure the title
relating to L.R 23393 with a view of ensuring that innocent Kenyans do
not lose money through fraudulent transactions as evidenced by the
attempt to amalgamate it with L.R. 5875/2.

Implementation status

65. L.R. No. 23393 is registered in favour of Kasarani Mall Limited. The parcel is
adjacent to L.R 5875/2 and is not in contention given that the application by
Kasarani Mall Limited for amalgamation of the two properties was never finalized.

Commiittee Observation

66. Implementation has been done.
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3.5 Committee Recommendations

67.

68.

The House should initiate the process for removal of the Cabinet Secretary for the
Ministry of Lands and Physical Planning for failure to implement the House
resolution ‘that the Ministry of Lands and Physical Planning in consultation with
the National Land Commission and the Nairobi County does complete the titling
process for L.R. No. 5875/2 within 180 days of tabling of the report’.

The Inspector General of Police should ensure that the Directorate for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L.R. No. 5875/2 and submits a report to the National
Assembly within sixty (60) days of the adoption of this report.
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4.0 COMMITTEE RECOMMENDATIONS

The Committee, having reviewed the implementation status of the two reports and considered the
evidence received, finally recommends that: -

69.

70.

71.

72.

The lease for L.R No. 12158, which resulted from the amalgamation of L.R No. 10741, L.R.
10862, LR No. 11146. LR No. 11312 and LR No. 2953 should be reverted to the Government
of Kenya and declared as public land and allocated to Kandara Residents Association for their
settlement, within Sixty (60) days of the adoption of the report failure, to which the Committee
shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National
Assembly Standing Orders.

In consultation with the National Land Commission, the Ministry of Lands and Physical
Planning should allocate the Land excised from Del Monte Kenya Limited to Kandara
Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively as per the National Land Commission’s Gazette Notice 1995 of 2019, within Sixty
(60) days of the adoption of the report failure, to which the Committee shall enforce appropriate
sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing Orders.

The House approves that the Select Committee on Implementation initiates the process for
removal of the Cabinet Secretary for the Ministry of Lands Physical Planning from office for
failure to implement the House resolution ‘that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County does complete the
titling process for L.R. No. 5875/2 within 180 days of tabling of the report’, pursuant to Article
152 (6) of the Constitution of Kenya and Standing Order 66 of the National Assembly Standing
Orders.

The Inspector General of Police should ensure that the Directorate of Criminal Investigations
does investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2, and
submits a report to the National Assembly within sixty (60) days of the adoption of this report.
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Minutes of the Select Committee on
Implementation



MINUTES OF THE 52™° SITTING OF THE COMMITTEE OF IMPLEMENTATION
HELD ON THURSDAY, 2"° DECEMBER, 2021, IN COMMITTEE ROOM ON 2™’
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS, AT 11.30 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Paul Simba Arati, MP
The Hon. Charles Ngusya Nguna, MP
The Hon. Feisal Bader, MP
The Hon. Hassan Hulufo, MP
The Hon. Jared Okello, MP
The Hon. Joash Nyamache Nyamoko, MP
The Hon. John Muchiri Nyagah, M.P

. The Hon. John Njuguna Wanjiku, MP

. The Hon. Joshua Mbithi Mwalyo, MP

. The Hon. Nelson Koech, MP

13. The Hon. Peter Kihara, MP
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ABSENT WITH APOLOGIES

1. The Hon. Godfrey Osotsi, MP - Vice Chairperson
2. The Hon. Alois Musa Lentoimaga, MP

3. The Hon. Silvanus Osoro, MP

4. The Hon. Benjamin Dalu Tayari, MP

5. The Hon. Paul Odalo Abuor, MP

6. The Hon. Richard Onyonka, MP

7. The Hon. Johnson Manya Naicca, MP

8. The Hon. Moses Kuria, MP

9. The Hon. Michael Kingi, MP

10. The Hon. Mukuha Gabriel Kago, MP

IN-ATTENDANCE

COMMITTEE SECRETARIAT
1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Mr. Abdirahman Hassan - Second Clerk Assistant
3. Mr. Collins Mahamba - Audio Officer
4. Mr. Moses Kariuki - Serjeant-at-Arms



MIN.NO.NA/CO1/2021/238: PRELIMINARIES

The Chairperson called the meeting to order at thirty five minutes past eleven o’clock (11.35
a.m.) and said a word of prayer. The agenda for the meeting was adopted, as proposed and
seconded by the Hon. Peter Kihara, MP, and the Hon. Jared Okello, MP respectively.

MIN.NO.NA/CO1/2021/239: CONFIRMATION OF PREVIOUS MINUTES
The Agenda item was deferred to the next sitting.

MIN.NO.NA/CO1/2021/240: CONSIDERATION & ADOPTION OF THE REPORT
ON IMPLEMENTATION STATUS OF THE
REPORTS REGARDING THE INVASION AND
EVICTION OF THE WORKERS FROM THEIR
LAND IN ROYSAMBU CONSTITUENCY BY THE
KENYA DEFENCE FORCES; AND THE PETITION
ON IRREGULAR RENEWAL OF LEASES OF LAND
BY DEL MONTEKENYA LIMITED

The Committee considered the report on implementation status of the following reports: -

1. The Report of the Departmental Committee on Lands regarding a petition on irregular
renewal of leases of land by Del Monte Kenya Limited; and

2. The Report of the Departmental Committee on Lands on its consideration of the petition
by former workers of the late Mayer Jacob Samuels regarding invasion and eviction of
workers from their land in Roysambu Constituency by the Kenya Defence Forces.

The Committee having reviewed the implementation status of the two reports and considered the
evidence received adopted the report after being proposed and seconded by the Hon. John
Muchiri Nyagah, MP and the Hon. Joshua Mwalyo, MP, respectively, with the following
recommendations:

1. The lease for L.R No. 12158, which resulted from the amalgamation of L.R. No. 10741, L.R.
10862, L.R No. 11146, L.R. No. 11312 and L.R. No. 2953 should be reverted to the
Government of Kenya and declared as public land and allocated to Kandara Residents
Association for their settlement, within sixty (60) days of the adoption of the report, failure to
which the Committee shall enforce appropriate sanctions pursuant to Standing Order 209 (3)
of the National Assembly Standing Orders.

2. In consultation with the National Land Commission, the Ministry of Lands and Physical
Planning should allocate the land excised from Del Monte Kenya Limited to Kandara
Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30
respectively as per the National Land Commission’s Gazette Notice 1995 of 2019, within
sixty (60) days of the adoption of the report, failure to which the Committee shall enforce
appropriate sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing
Orders.



3. The House approves that the Select Committee on Implementation initiates the process for
removal of the Cabinet Secretary for the Ministry of Lands and Physical Planning from office
for failure to implement the House resolution ‘that the Ministry of Lands and Physical
Planning in consultation with the National Land Commission and the Nairobi County does
complete the titling process for L.R. No. 5875/2 within 180 days of tabling of the report’,
pursuant to Article 152 (6) of the Constitution of Kenya and Standing Order 66 of the
National Assembly Standing Orders.

4. The Inspector General of Police should ensure that the Directorate of Criminal Investigations
does investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2,
and submits a report to the National Assembly within sixty (60) days of the adoption of this
report.

MIN.NO.NA/COI1/2021/241: ADJOURNMENT

There being no other business, the meeting was adjourned at 12.10 p.m. The Next meeting was
scheduled for Thursday, gth December, 2021 at 10.00 a.m.

(Chairperson)



" MINUTES OF THE 415T SITTING OF THE COMMITTEE OF IMPLEMENTATION
HELD ON FRIDAY, 8™ OCTOBER, 2021, IN COMMITTEE ROOM ¢, MAIN
PARLIAMENT BUILDINGS, AT 10.00 A.M.

PRESENT

The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. Charles Ngusya Nguna, MP

The Hon. Feisal Bader, MP

The Hon. Joash Nyamache Nyamoko, MP

The Hon. John Muchiri Nyagah, M.P

The Hon. Hassan Hulufo, MP

The Hon. Paul Odalo Abuor, MP

The Hon. John Njuguna Wanjiku, MP

The Hon. Michael Kingi, MP

© PN UL AW

ABSENT WITH APOLOGIES
The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. Richard Onyonka, MP
The Hon. (Dr.) James Kipkosgei Murgor, MP
The Hon. Peter Kihara, MP
The Hon. Paul Simba Arati, MP
The Hon. Alois Musa Lentoimaga, MP
The Hon. Johnson Manya Naicca, MP
The Hon. Moses Kuria, MP
The Hon. Nelson Koech, MP
. The Hon. Benjamin Dalu Tayari, MP
. The Hon. Joshua Mbithi Mwalyo, MP
. The Hon. Jared Okello, MP
. The Hon. Mukuha Gabriel Kago, MP
. The Hon. Silvanus Osoro, MP
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IN-ATTENDANCE

Hon. Isaac Waihenya, M.P - Petitioner

COMMITTEE SECRETARIAT
1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Mr. Dennis Mawira - Audio Officer

MIN.NO.NA/CO1/2021/193  PRELIMINARIES

The Chairperson called the meeting to order at thirty minutes past ten and said a word of prayer.
The agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Hulufo,
MP, and the Hon. Paul Odalo Abuor, MP, respectively.



MIN.NO.NA/COI1/2021/194 CONFIRMATION OF THE PREVIOUS MINUTES
Confirmation of Minutes of previous Sitting was deferred to the next Sitting.

MIN.NO.NA/CO1/2021/195 SUBMISSION BY HON. ISAAC WAIHENYA, M.P
REGARDING THE IMPLEMENTATION STATUS OF THE
REPORT OF THE DEPARTMENTAL COMMITTEE ON
LANDS ON ITS CONSIDERATION OF THE PETITION BY
FORMER WORKERS OF THE LATE MAYER JACOB
SAMUELS REGARDING INVASION AND EVICTION
FROM THEIR LAND IN ROYSAMBU CONSTITUENCY BY
THE KENYA DEFENCE FORCES

Hon. Isaac Waihenya, M.P the Member for Roysambu submitted as follows:

That, in the meeting of 29™ July, 2021 the Cabinet Secretary for the Ministry of Lands and Physical

Planning acknowledged that the Ministry had received money from the Petitioners for processing of
d titles. The Cabinet Secretary further submitted that the land belong to the Kenya Defence

Forces.

Due to the delay in implementation of the report, the Petitioners and public utilities had gone to

Court seeking that the Ministry of Lands implement the House resolutions that directed the

Ministry of Lands and Physical Planning and the National Land Commission does complete the

titling process for L.R No. 5875/2 within 180 days of tabling of that report.

The Honourable Member noted that during deliberations of the Departmental Committee on Lands the
Director of Land Administration had submitted that the land belonged to the Kenya Defence

Forces having compulsorily acquired the land in 1986. However, he reported that during the current on-
going Court Case, the office of the Attorney General has submitted that the Land belongs to Kasarani
Mall Limited.

The Member tabled a written submission by the Office of the Attorney General and their grounds
«  pposition on the aforementioned petition. The Member also undertook to submitted a copy of the
transcribed proceedings of the Departmental Committee on Lands.

Following deliberation, the Committee resolved to finalize and table its report to the House informing
the House that its resolutions had not been implemented.

MIN.NO.NA/CO1/2021/196: ANY OTHER BUSINESS
1)  Retreat/Inspection visit

The Committee was informed that the inspection visit at the Kenya Ports Authority regarding the
implementation status of the Report of the Departmental Committee on Finance and National
Planning regarding optimization of Revenue in Grain Handling Services at the Port of
Mombasa scheduled for Friday, 15" October, 2021 had been rescheduled to Friday, 22" October,
2021.




2) Delegation from Ghana

The Chairperson informed the meeting that the Committee would be hosting a visiting delegation
from the Parliament of Ghana on Thursday, 14™ October, 2021 at 11.30 am. The Chairperson urged
the Members to attend the meeting.

MIN.NO.NA/C01/2021/197: ADJOURNMENT

The meeting was adjourned at 11.20 a.m. The Next meeting will be held on notice.

(Chairperson)



MINUTES OF THE 40T SITTING OF THE COMMITTEE OF IMPLEMENTATION
HELD ON THURSDAY, 30T™ SEPTEMBER 2021, IN THE COMMITTEE ROOM ON
2ND FLOOR, CONTINENTAL HOUSE,PARLIAMENT BUILDINGS, AT 10.00 A.M.

PRESENT
1. The Hon. Moitalel Ole Kenta, MP - Chairperson
2. The Hon. Godfrey Osotsi, MP - Vice Chairperson
3. The Hon. Richard Onyonka, MP
4. The Hon. (Dr.) James Kipkosgei Murgor, MP
5. The Hon. Peter Kihara, MP
6. The Hon. Charles Ngusya Nguna, MP
7. The Hon. Feisal Bader, MP
8. The Hon. Jared Okello, MP
9. The Hon. Joash Nyamache Nyamoko, MP

10. The Hon. John Muchiri Nyagah, M.P
11. The Hon. Joshua Mbithi Mwalyo, MP
12. The Hon. Silvanus Osoro, MP

ABSENT WITH APOLOGIES
The Hon. Paul Simba Arati, MP
The Hon. Alois Musa Lentoimaga, MP
The Hon. Johnson Manya Naicca, MP
The Hon. Moses Kuria, MP
The Hon. Hassan Hulufo, MP
The Hon. Mukuha Gabriel Kago, MP
The Hon. Paul Odalo Abuor, MP
The Hon. John Njuguna Wanjiku, MP
9. The Hon. Michael Kingi, MP

10. The Hon. Nelson Koech, MP
,11. The Hon. Benjamin Dalu Tayari, MP
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IN-ATTENDANCE

KANDARA RESIDENTS ASSOCIATION (KRA)

1. Mr. Joseph Kibiru Njuguna - Patron KRA
2. Mr. Jackson IKua - Advocate

3. Mr. Duncan Okatch - Advocate

4. Mr. Geoffry Kairu - KRA

5. Ms. Florence Njeri Mwaura -KRA

6. Mr. Karira Kimara -KRA

7. Mr. Victor Wambutoi - KRA



COMMITTEE SECRETARIAT

1. Ms. Tracy Chebet Koskei - First Clerk Assistant
2. Ms. Jane Serem - Audio Officer

3. Mr. Donald Manyala - Research Officer

4. Mr. Yeziel Jillo - Sergeant-at-Arms

5. Ms. Winnie Gatuiri - Intern

MIN.NO.NA/COI1/2021/186  PRELIMINARIES

The Chairperson called the meeting to order at thirty minutes past ten and said a word of prayer.
The agenda for the meeting was adopted, as proposed and seconded by the Hon. Godfrey Osotsi,
MP, Vice Chairperson, and the Hon. (Dr.) James Murgor, MP, respectively.

The Chairperson thereafier informed the meeting of the mandate of the Committee as provided for
in Standing Order 209 of the National Assembly Standing Orders, which was to follow up on the
implementation of House resolutions ad ensure that the House does not act in vain.

The Chairperson further informed the meeting that the meeting was a follow up to meeting held
on 29" July, 2021 with the Cabinet Secretary for the Ministry of Lands and Physical Planning and
the Chairperson, National Land Commission. During the meeting, the Cabinet Secretary undertook
to submit a more comprehensive document following the resurvey exercise carried out by the
Ministry on the land held by Del Monte Kenya Limited in Kiambu and Muranga Counties.

The document was submitted on 2™ August, 2021 and shared to the Kandara Residents
Association. The meeting was therefore to accord them an opportunity to respond to the
submission by the Ministry.

MIN.NO.NA/CO1/2021/187 CONFIRMATION OF THE PREVIOUS MINUTES
Confirmation of Minutes of previous Sitting was deferred to the next Sitting.

MIN.NO.NA/CO1/2021/189 SUBMISSION BY KANDARA RESIDENTS ASSOCIATION
REGARDING THE IMPLEMENTATION STATUS OF THE
REPORT OF THE DEPARTMENAL COMMITTEE ON
LANDS ON ITS CONSIDERATION OF THE PETITION ON
IRREGULAR RENEWAL OF LAND LEASES TO DELL
MONTE KENYA LIMITED

Mr. Duncan Okatch, the Advocate for the Kandara Residents Association submitted as follows:
That the report tabled by the Cabinet Secretary in is total non-compliance to the report of the
Departmental Committee on Lands



The Advocate based their case on Section 13 of the Land Act, 2012 which gives the National Land
Commission (NLC) the mandate to renew and extend leases. In that regard, the Committee heard that
the NLC, in gazette Notice 1995 of March, 2019 directed that resurvey if the Delmonte Kenya Ltd be
done by the Director of Survey in conjunction with the County Government of Kiambu and Muranga to
establish if there is any variance between land leased and the land occupied by the Company. Any residue
should be given or surrendered to the claimants for resettlement and the County Government for public

purpose in the ration of 70:30 respectively.

Further, the NLC directed that if found there is no residue, then on expiry of the lease a suitable amount
of land should be set aside and held in trust by the County Governments for resettlement and Public
Utilities.

The Advocate decried the submission by the Cabinct Secretary that there was no surplus land from the

resurvey. He further submitted that the land that had reverted back to the County Government of Kiambu
has already been a subject of development plans without considering the claimants.

The KRA also faulted the Ministry of Lands alleging that they did not all parcels owned by Del monte
during the resurvey. These are LR No.s 12157/2, 1215716, 12157/7, 13169, 10735, 7232/2, 9213/1.

The Advocate also brought to the attention of the Committee of the land that had been owned by Sassa
Coffee which was surrendered to the Government in 1973 but was reallocated to Del monte Kenya under
unclear circumstances. The Committee acknowledged that it indeed during the meeting of 29" July,
2021 the Cabinet Secretary for the Ministry of Lands and the National Land Commission officials
admitted that they could not trace documents pertaining to the renewal of the lease to the Company.

The Kandara Residents Association made the following prayers:

1. Since the Association are the petitioners at the National Land Commission, Parliament and in courts,
they should be represented in the implementation of the NLC determination in process such as

resurvey public participation as per the Constitution.

2. Since neither NLC nor the Ministry disputed the Association’s claim that the land in LR No.s 10862,
1041,11146, 11312 and 2953 were surrendered to the Government of Kenya, the Association
requested that they be declared excess/surplus land of which they are entitled to 70% according to

NLC determination.

That all parties be granted an opportunity to simultaneously view and query the official cadaster’s spatial

extent of all the claims representing

i.  Various leases requiring renewal
ii.  Public land that was surrendered back to government
iii.  Actual utilized/ Unutilized land

The Committee raised concern over the statement by the Ministry of Lands that there was no surplus
land and yet had gone ahead and allocated land to the County Governments of Kiambu and Muranga.



Following deliberations, the Committee directed that the Assocation provides a comprehensive report
on the specific land they were laying claim on and also on the Association’s claim that the Cabinet
Secretary had usurped the power of the National Land Commission.

MIN.NO.NA/COI1/2021/191: ANY OTHER BUSINESS

1)  Retreat/Inspection visit

The Committee resolved to undertake a meeting with the Kenya Ports Authority regarding the
implementation status of the Report of the Departmental Committee on Finance and National
Planning regarding optimization of Revenue in Grain Handling Services at the Port of
Mombasa on Friday, 15" October, 2021.

Additionally, the Committee resolved to have a meeting with the Ahmed Noormohamed Issak
HBardware regarding the implementation status of the Special report by PIC on the regarding
construction of Ronald Ngala Utalii College in Kilifi County, on Saturday, 16" October, 2021.

2)  Foreign Trips

The Committee resolved to follow up on the proposed training of Members in Turkey and also
engage other committees on scheduled conferences so as to include members of the committee.
The Secretariat was asked to report on the matter in the next meeting.

MIN.NO.NA/CO1/2021/192: ADJOURNMENT

The meeting was adjourned at 11.35 a.m. The Next meeting will be held on notice.
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(Chairperson)



MINUTES OF THE 28™ SITTING OF THE COMMITTEE ON
IMPLEMENTATION HELD ON THURSDAY, 29™ JULY 2021, IN COMMITTEE
ROOM 7, MAIN PARLIAMENT BUILDINGS, AT 11.00 A.M.

PRESENT
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The Hon. Moitalel Ole Kenta, MP - Chairperson
The Hon. (Dr.) James Kipkosgei Murgor, MP

The Hon. Johnson Manya Naicca, MP

The Hon. Paul Simba Arati, MP

The Hon. John Muchiri Nyagah, M.P

The Hon. Joshua Mbithi Mwalyo, MP

The Hon. Michael Kingi, MP

The Hon. Jared Okello, MP

The Hon. Hassan Oda Hulufo, MP

APOLOGIES

1.
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The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. Richard Onyonka, MP

The Hon. Alois Musa Lentoimaga, MP

The Hon. Joash Nyamache Nyamoko, MP

The Hon. Peter Kihara, MP

The Hon. Benjamin Dalu Tayari, MP

The Hon. Moses Kuria, MP

The Hon. Mukuha Gabriel Kago, MP

The Hon. Nelson Koech, MP

10. The Hon. Paul Odalo Abuor, MP

11. The Hon. Feisal Bader, MP

12. The Hon. Silvanus Osoro, MP

13. The Hon. Charles Ngusya Nguna, MP

IN-ATTENDANCE
Hon. Waihenya Ndirangu, MP - Friend of the Committee

MINISTRY OF LANDS AND PHYSICAL PLANNING

Sl

Ms. Farida Karoney, EGH - Cabinet Secretary
Hon. Alex Mburi Muiru - Chief Administrative Secretary

Ms. Jacinta Mutua - Deputy Director, Valuation

Ms, Carolyn Menin - Legal Counsel

Mr. Hilton Kamau - Assistant Director, Land Administration
Mr. Geoffrey Kibowen - Assistant Director of Surveys



NATIONAL LANDS COMMISSION

1. Mr. Gershom Otachi Bw’Omanwa - Chairperson
2. Mr. Reginald Okumu - Commissioner
3. Mr. Daniel Kithuku - Deputy Director

KANDARA RESIDENTS ASSOCIATION

1. Mr. Joseph Kibiru Njuguna - Patron
2. Mr. Karira Kimara - Chairman
3. Mr. Geoffrey Kairu - Secretary General
4. Ms. Florence Mwaura - Organizing Secretary
5. Mr. Duncan Okatch - Advocate
6. Mr. Jackson Ikua - Advocate
COMMITTEE SECRETARIAT
1. Ms. Chebet Koskei - First Clerk Assistant
2. Mr. Abdirahman G. Hassan - Second Clerk Assistant
3. Ms. Jane Serem - Audio Officer I
4, Ms. Winnie Gatuiri - Intern
MIN. NO.NA/CO01/2021/132: PRELIMINARIES

The Chairperson called the meeting to order at eleven o’clock and said the Prayer. The
Agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Oda
Hulufo, MP and the Hon. John Muchiri Nyagah, M.P, respectively. This was followed by a
round of introductions.

The Chairperson thereafter informed the meeting of the mandate of the Committee as
provided for in Standing Order 209 of the National Assembly Standing Orders, which was
to follow up on the implementation of House resolutions and ensure that the House does not
act in vain.

MIN. NO.NA/CO01/2021/133: CONFIRMATION OF MINUTES
Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NA/CO01/2021/134: MEETING WITH THE MINISTRY OF
LAND AND PHYSICAL PLANNING

The Cabinet Secretary for the Ministry of Lands and Physical Planning and the Chairperson
of the National Lands Commission and other government officials appeared before the
Committee and submitted the following as status of implementation of various resolutions
under their purview:



1. Report of the petition regarding delayed compensation of land owners for
expansion of Sigalagala-Musoli-Bukura-Butere Road

Implementation Status

NLC gave an update of the matter that the Commission is finalizing on valuation with a
view to issuing awards to the project affected persons. The Commission in liaison with
KeRRA, the acquiring entity is addressing various matters that arose during enquiry to

ensure that all project affected persons are compensated. The following targets have been
set:

(i) To facilitate compensation, KeRRA took inventory of all developments affected
during road construction (prior to NLC inspection) and in consultation with relevant
departments, mainly Agriculture and Forestry have valued them in readiness for
compensation

(i)  Subdivisions: the Authority has dispatched a team of surveyors to the ground to take
stock and document changes occasioned by other subdivisions. The exercise is to be
completed by Mid-August, 2021.

(iii) The Commission to be furnished with a reviewed list of parcels to be considered for
addendum, corrigendum and deletion by end of August.

Committee Resolution

The Committee directed that the Commission reports on the matter by first week of
September, 2021.

2. The Report of the petition regarding the obstruction of the tarmacking of Konza-
Katumani Road

The Committee during its sitting of Wednesday, 21° July, 2021 resolved to invite the
Director General, Kenya Urban Roads Authority (KURA) and the Chairperson, National
Lands Commission to brief the Committee on the implementation of the report.

The Managing Director for KURA, through a letter dated 28" July, 2021 requested for
more time to conclude on the matter. He also submitted that the Authority, the Ministry of

Lands and Physical Planning and NLC had agreed to implement the creation of right of way
as recommended in the report.

Further, in the letter, the Authority also requested for a corrigendum on the Kenya Gazette

Notice No. 6381 dated 25" June, 2021 to reflect the creation by NLC and not the Ministry
of Transport and Public Works.

The Chairperson NLC confirmed that pending matters have been resolved and the

Commission was currently processing request by KURA to amend the aforementioned
Gazette Notice.



Committee Resolution

It was resolved that the Commission and KURA provides an update to the Committee on
the implementation status within two (2) weeks.

3. Report on the Land issues in Taita Taveta

In its report dated 3™ March, 2021, the Ministry had submitted that the excision of Singila
Majengo village, Mwandisha Primary School and the public utilities including the roads
and the railway reserves was undertaken vide Survey Plan No. F/R 467/87. The County
Government of Taita Taveta approved the application for subdivision and change of user
vide a PPA 2 form dated 14™ November, 2019. The Ministry had also submitted that it’s
waiting for surrender of the mother title to facilitate registration of the scheme and issuance
of titles.

The Cabinet Secretary reported that the title has since been surrendered. There were charges
registered against the title in favour of Standard Chartered Bank Limited which was
discharged on 5™ May, 2021, to facilitate registration of the subdivisions.

Committee Resolution
The Ministry to provide an update on the matter within two (2) weeks.

4. Report on petition by former workers of the late Mayer Jacob Samuels regarding
the invasion and eviction of the workers from their land in Roysambu
Constituency by the Kenya Defence Forces

Implementation status

The Cabinet Secretary submitted that the Ministry had not implemented the House
resolutions due to an advisory by the Hon. Attorney General vide letter Ref. AG/CIV/47/20
dated 11™ August, 2020 to the National Assembly. The House had recommended that the
Ministry of Land and Physical Planning in consultation with the National Land Commission
and the Nairobi County does complete the titling process for L.R. 5875/2 within 180 days
of tabling the report.

The meeting however noted that the Honourable Speaker of the National Assembly ruled
the advisory by the Attorney General inadmissible.

The CS confirmed to the meeting that the government had paid Kshs. 3,530,500 to the
family of the Mr. Samuels, through Middle East Bank. She added that there is

documentation to confirm this.

Regarding who the owner of the land is, the Cabinet Secretary submitted that the land was
allocated to Kasarani Mall limited.

On whether the Ministry had received money from petitioners for processing of titles, the
Cabinet Secretary acknowledged that the Ministry had received money from petitioners.



Regarding allegations that the Department of Defence was a front to grab the land for
individuals, the Cabinet Secretary submitted that this was untrue and she had herself

engaged with the Department of Defence regarding the said land and the land indeed was to
go to the Military.

Committee Resolution

The Committee noted that the National Land Commission and the County Government of

Nairobi had played their roles as directed by the House. However, the Ministry had failed to
implement the resolution.

The Committee resolved to table a report to the House on the same for the House to guide
on how to enforce implementation of its resolution.

5. Report of the Departmental Committee on Lands on its consideration of the
Petition regarding irregular renewal on leases by Del monte Kenya Limited

Implementation status

The Cabinet Secretary submitted that a resurvey of the land legally held by Del monte in
Kiambu and Muranga Counties was done. However, the two counties have not given their
approvals to the subdivisions and the extension/renewal of the leases.

On the recommendation that the NLC investigates the circumstances under which L.R. Nos.
10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been surrendered to the

Government by two companies namely Sassa Coffee and Rappit B. Limited were later
irregularly acquired by Del Monte Kenya Limited;

NLC Chairperson submitted that original parcels L.R. Nos. 10862, 10741, 11312, 2953,
4873 and 11146 were owned by Chui Estates Limited up to around 1973 when through a
memorandum of registration of transfer of lands and at a consideration of Kshs. 2,000, 000
they were transferred to the Government of Kenya. The transfer was executed in 1973.

The Commission took note of passage in time and parties involved in the transaction
(unidentified directors of Chui Estates Limited and one James Aloisius O’loughlif as

Commissioner of Lands) could not unearth further details that necessitated the transfer nor
amalgamation of the said parcels of land.

Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyer Mr. Dancun Okatch and Mr.
Jackson Ikua, submitted as follows:

From the resurvey of the land, it showed that 1,400 hectares was set aside as public land,
however they raised concern how much of the land would go to the petitioners.

They also raised concern with the submission by the Chairperson NLC, regarding the
parcels of land owned by Chui estates, that the Commission could not unearth details that



necessitated transfer of the land to Del Monte. The petitioners noted that the land should
have reverted back to the public and not Del Monte.

Committee Resolution

(i) The Committee resolved that the Ministry submits a tabulated report on the
reallocation of land following the resurvey for easier understanding of the
submission.

(i)  The Ministry to confirm on the surplus land following the resurvey.

(iii)  The Kandara Residents Association were asked to make a response to the Ministry’s
submission within three (3) days.

MIN. NO.NA/CO1/2021/135: ADJOURNMENT

There being no other business, the meeting was adjourned at half past one o’clock (1.30
pm). ‘
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(Chairperson)



MINUTES OF THE 25™ SITTING OF THE COMMITTEE ON
IMPLEMENTATION HELD ON WEDNESDAY, 2157 JULY 2021, IN THE MINI
CHAMBER, COUNTY HALL, PARLIAMENT BUILDINGS, AT 11.30 A.M.

PRESENT
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The Hon. Moitalel Ole Kenta, MP - Chairperson

The Hon. Godfrey Osotsi, MP - Vice Chairperson
The Hon. (Dr.) James Kipkosgei Murgor, MP

The Hon. Johnson Manya Naiccd, MP

The Hon. Paul Simba Arati, MP

The Hon. Joash Nyamache Nyamoko, MP

The Hon. Peter Kihara, MP

The Hon. Joshua Mbithi Mwalyo, MP

The Hon. Charles Ngusya Nguna, MP

3

10 The Hon. Hassan Oda Hulufo, MP
11. The Hon. Michael Kingi, MP
12. The Hon. Jared Okello, MP

APOLOGIES

1.
2. The Hon. Alois Musa Lentoimaga, MP
3. The Hon. Benjamin Dalu Tayari, MP

4.
5
6
7

8
9.
1

The Hon. Richard Onyonka, MP

The Hon. Moses Kuria, MP

. The Hon. John Muchiri Nyagah, M.P
. The Hon. Mukuha Gabriel Kago, MP
. The Hon. Nelson Koech, MP
. The Hon. Paul Odalo Abuor, MP

The Hon. Feisal Bader, MP

0. The Hon. Silvanus Osoro, MP

IN-ATTENDANCE
Hon. Waihenya Ndirangu, MP - Friend of the Committee

NATIONAL LANDS COMMISSION

1. Mr. Gershom Otachi Bw’Omanwa — Chairperson

2. Mr. Reginald Okumu - Commissioner

3.

4. Ms. Nancy Nyamwea - Director Legal Affairs

Mr. Brian Ogot - Director



KANDARA RESIDENTS ASSOCIATION

1. Mr. Joseph Kibiru Njuguna - Patron

2. Mr. Karira Kimara - Chairman

3. Mr. Geoffry Kairu - Secretary General

4. Ms. Florence Mwaura - Organizing Secretary

5. Mr. Duncan Okatch - Advocate

6. Mr. Jackson Ikua - Advocate
COMMITTEE SECRETARIAT

1. Mr. Abdirahman G. Hassan - Second Clerk Assistant

2. Ms. Jane Serem - Audio Officer

3. Ms. Zeinab Wario - Serjeant-at-arms
MIN. NO.NA/CO1/2021/115: PRELIMINARIES

The Chairperson called the meeting to order at thirty minutes past eleven o’clock and said
the Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon.
Joash Nyamoko, MP, and the Hon. Charles Nguna, MP, respectively.

MIN. NO.NA/CO1/2021/116: CONFIRMATION OF MINUTES

Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NA/COV/2021/117: MEETING WITH THE MINISTRY OF
LAND AND PHYSICAL PLANNING

The Committee was scheduled to meet the Cabinet Secretary for the Ministry of Lands and
Physical Planning, to consider implementation status of various House resolutions on land
matters. However, the Committee received correspondence from the Ministry requesting for
reschedule of the meeting to a later date. In the letter, the Principal Secretary for Lands
indicated that the meeting coincided with a presidential function that the Cabinet Secretary,
the Chief Administrative Secretary and the Principal Secretary would be attending.

The Committee however noted with concern the failure by the Cabinet Secretary, Ministry
of Land and Physical Planning, to attend its sittings and the inordinate delay in
implementation of some House resolutions.

The Committee, following deliberations resolved to accord the Cabinet Secretary another
opportunity to appear on Thursday, 29™ July 2021, failure to which the Committee will
issue summons as contemplated under Standing Order 191 of the National Assembly

Standing Orders.



MIN. NO.NA/COL/2021/118: MEETING WITH THE NATIONAL LANDS
COMMISSION

The Chairperson, National Lands Commission, Mr. Gershom Otachi and and other officials
of the Commission, appeared before the Committee to apprise it on implementation status -~
of the following reports-

1. The Report of the Departmental Committee on Lands on its consideration of the
petition regarding delayed compensation of land owners for expansion of Sigalagala-
Musoli-Bukura-Butere Road;

2. The Report of the Departmental Committee on Lands on its consideration of the
Petition by residents of Vota, Mua Ward in Machakos Town Constituency, regarding
the obstruction of the tarmacking of Konza- Katumani Road;

3. The Report of the Departmental Committee on Lands on its consideration of the
petition by former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya
Defence Forces;

4. The Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. The Report on the petition regarding land issues in Taita Taveta County.

The Committee however deferred consideration of the reports regarding invasion and
eviction of workers from their land in Roysambu- Constituency, the petition on irregular
renewal of leases of land by Del Monte Kenya Limited and the petition regarding land
issues in Taita Taveta County, which required the presence of the Ministry of Lands.

The Chairman of the National Land Commission thus presented implementation status of
the other two reports, as follows;

1. Report of the petition regarding delayed compensation of land owners for
expansion of Sigalagala-Musoli-Bukura-Butere Road

Implementation Status

The Commission is finalizing on valuation with a view to issuing awards to the project
affected persons. The Commission in liaison with Kenya Rural Roads Authority (KeRRA),
the acquiring entity, is addressing various matters that arose during inquiry to ensure that all
project affected persons are compensated. These issues include the following:

i. Claims presented by projected affected persoﬁs during inquiry citing the
destruction of crops, trees and buildings resulting from the road’s
construction. Details of what had been affected by the road were not available
at the Commission since the road had already been constructed at the time of

inspection.



The Commission requested KeRRA to confirm whether they had paid
compensation for the improvements as in previous cases or if they have in
their possession the inventory of the affected improvements.

ii. Some parcels had been subdivided and this would necessitate publication of a
notice of addendum to include the new parcels for compensation.

iti. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels.

The Chairperson of the Commission reiterated that ihe project is dependent on KeRRA and
requested for 14 days to liaise and get feedback from KeRRA.

2. The Report of the petition regarding the obstruction of the tarmacking of Konza-
Katumani Road

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.

The petitioners sought to have the affected portion of land, L.R. No. 7374 (stretching
approximately 400 meters) acquired by the National Land Commission to create a public

right of way over the parcel.
Implementation Status

The National Land Commission proceeded to initiate the process of creating a public right
of way on the identified land parcel L.R. No. 7374/3 registered in the name of Muambi
Properties Limited where an area of 0.7972 Ha would be affected by the right of way.

The CS, Ministry of Land responded vide letter Ref. MOLPP/ADM/CSO/1/760 dated 29"
April 2021. Subsequent discussions were held with representatives from the Ministry of
Lands and Physical Planning who pointed out that NLC must initiate the process by
publishing a gazette notice. The Ministry also wanted confirmation on who will pay
compensation.

In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated 25" June 2021.

The Commission requested Kenya Urban Roads Authority (KURA) to settle the proforma
invoice N0.000271520-21 issued by the Government printer vide letter ref:




NLC/VAL.1555/16 dated 22" June 2021. In their letter ref: KURA/URPD/SUR/3 (30)

dated 2™ July 2021, KURA responded and requested for termination of the process citing
the fact that the road had been re-aligned.

A subsequent letter dated 9™ July 2021 from KURA affirmed its inability to execute the
matter as envisioned by the Lands Committee.

The Commission is unable to process this matter further without assurance of availability of

budgetary support to meet administrative costs as well as compensation, if any, for the land
affected.

The Commission sought for guidance from the Committee on the overall way forward as
well as clarity on Government Agency that is to be vested with the public right of way once

created, taking into consideration that the identified agency will be responsible for the
administrative costs as well as compensation, if any.

The Committee urged the Commission to provide its legal opinion on the matter and
challenges faced in implementation of the resolution.

The Committee after deliberations resolved to invite the Director General, KURA and the
Chairperson, National Lands Commission, for a joint meeting on Thursday 29" July 2021,
to apprise the Committee on implementation status of the aforementioned report.

Conclusion

Regarding the report on the petition on irregular renewal of leases of land by Del Monte
Kenya Limited, the lawyer representing Kandara Residents Association, Mr. Duncan

Okatch asked the Committee to intervene as the Ministry was planning to proceed to renew
the lease in favour of Del Monte Ltd.

The Committee cautioned the National Lands Commission against renewal of the lease of
land in question until the matter is conclusively discussed and addressed between the
Committee and the Ministry of Lands and Physical Planning.

MIN. NO.NA/CO01/2021/119: ADJOURNMENT

There being no other business, the meeting was adjourned at quarter past one o’clock (1.15

pm).
Sign... QKI\ ................... Date ........ 17/)/(/L‘

(Chalrperson)
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MIN. NO.NA/CO01/2021/66: PRELIMINARIES

The Chairperson called the meeting to order at ten minutes past eleven o’clock and said the
Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon.
Godfrey Osotsi, MP, Vice Chairperson and the Hon. Johnson Naicca, MP, respectively.

The witnesses were informed of the mandate of the committee, which was to follow up on
implementation of resolutions, and adopted reports of the National Assembly in order to

ensure that the House does not act in vain.

MIN. NO.NA/CO1/2021/67: CONFIRMATION OF MINUTES
Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NA/CO1/2021/68: CONSIDERATION OF
IMPLEMENTATION STATUS OF

VARIOUS HOUSE RESOLUTIONS

The Chairperson of the National Land Commission Mr. Gershom Otachi, the acting CEO
of the National Lands Commission Ms. Kabale Tache and other representatives of the
Commission appeared before the Committee to appraise the committee on implementation
status of the following reports: -

1. The report on consideration of a petition regarding irregular renewal of leases of land
leased by Del Monte Kenya Limited,

2. The report on petition regarding the status of leased land meant for expansion of Moi
International Airport;

3. The report on petition regarding delayed compensation of land owners for the expansion
of Sigalagala-Musoli-Bukura-Butere road D260;

4. The report on petition by former workers of the late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their land in Roysambu Constituency by the
Kenya Defence Forces;

5. The report on petition by residents of Pongwe area, Lunga Lunga Constituency on the
imminent eviction from L.R No. 1083, Shimoni in Kwale County;

6. The report on petition by residents of Vota, Mua ward in Machakos Town Constituency
regarding the obstruction of public road (Konza-Katuani road);

7. The report on petition by residents of Golini, Kwale County regarding regularization of
allocation of land in the Golini settlement scheme; and

8. The report on petition regarding land issues in Taita Taveta County.



The report on consideration of a petition regarding irregular renewal of leases of land
leased by Del Monte Kenya Limited

The Chairperson of the Commission submitted that the Commission had not prepared a
written submission on the matter and requested to give an oral submission on the matter. The
Committee however felt that this matter had taken too and it would be better if the
Commission gave a written submission against which they could be held accountable.

Following deliberation and with the concurrence of the petitioners, it was agreed that the
Commission makes a written submission to the Committee within seven (7) days, the
Committee would thereafter schedule another sitting to consider the matter.

The report on petition regarding the status of leased land meant for expansion of Moi
International Airport

Implementation will be achieved through two land use plans prepared by the County
Government of Mombasa i.e. the Mombasa Development Master Plan 2018 and the
Mombasa Integrated Strategic Urban Development Plan, 2015-2035 that are meant to secure
public utilities within the county including those in the Airport and Port Reitz wards. The
Commission is in consultation with the County Government of Mombasa in that regard.

A preliminary site visit by the Commission did not conclusively determine the status of the
land and the public access sections. The commission intends to conduct a verification visit
together with the Ministry of Lands and County officials as soon as Covid-19 restrictions are
lifted to be able to prepare a comprehensive repoi't. - .

The Committee directed the Commission to provide a written response detailing
implementation status of the report by 15" May 2021.

The report on petition regarding delayed compensation of land owners for the
expansion of Sigalagala-Musoli-Bukura-Butere road D260

The Commission published in the Kenya Gazette a notice of deletion, addendum and inquiry
No. 10918 of 22" December 2020 upon receipt of the amended acquisition plan from
KERRA. The Committee directed the Commission to provide the aforementioned gazette
notice soonest possible.

The inquiry was held between 16" February 2021 and 25" February 2021 at Shivakala chief’s
office as per the notice of inquiry.

The Commission is finalizing on valuation with a view to issuing awards to the project
affected persons. \



The Commission stated that it was striving to complete the process of issuing awards and
requesting for funds from Kenya Rural Roads Authority within sixty (60) days from the date

of the meeting.

The committee acceded to a request oy the C(:)'m[ﬁis:;i(bh to issue evaluation and release of
awards within sixty days.

The report on petition by former workers of the late Mayer Jacob Samuels regarding
the invasion and eviction of the workers from their land in Roysambu Constituency by
the Kenya Defence Forces

Issuance of letters of allotment and titles is a multi-stakeholder exercise involving
cancellation of any current titles, resurvey and planning where County Government and
National Government agencies and the National Land Commission are involved. Once there
is clarity regarding cancellation of existing titles, resolution within National Government as
to the claim by Department of Defence on the land and, thereafter submission of the letters
of allotment for regularization, the Commission shall process the request appropriately.

NLC is aware of the claim by the State Department of Defence to the parcel and enquiry by
the office of the Attorney General (who is handling the litigation on the land) into the matter.
There is equally a multi sectoral ad-hoc committee established under the recommendation of
*he National Assembly’s Departmental Commitiee on Defense & Foreign Relations and the
Departmental Committee on Lands ‘investigdting land owned by the military in the country
with a view of recommending necessary legal and policy interventions required to resolve

these disputes.
The Commission requested for seven days to liaise with the County Government of Nairobi

regarding issuance of titles and processing of allotment letters.

The report on petition by residents of Pongwe area, Lunga Lunga Constituency on the
imminent eviction from L.R No. 1083, Shimoni in Kwale County

The Commission does not have and has not been able to such records that would enable it
easily trace the heirs of Bhovanbhai Lalji Gadhi and Maganlal Chakubhai Pattani. Meanwhile
the Commission is exploring options that exist within its mandate to ensure implementation

of the resolutions.

The Committee instructed the Commission to liaise with the Ministry of Lands & Physical
Planning and provide a status report by 15 May 2021.

The report on petition by residents of Vota, Mua ward in Machakos Town Constituency
regarding the obstruction of pubiic road (Xonza-Katuani road)



The Commission recommended the creation of public right of way by the Cabinet Secretary,
Ministry of Lands & Physical Planning as provided for in Section 146 (1)(b) of the Land Act,
2012. T ‘

The Chairperson of the National Land Commission requested for thirty days to fast track the
matter and report progress.

The Committee instructed the National Land Commission to provide the letter from the
Commission to the Ministry of Lands and Physical Planning on the creation of public right
of way.

MIN. NO.NA/CO1/2021/69: ADJOURNMENT

There being no other business, the meeting was adjourned at fifteen minutes to one o’clock
(12.45 pm).

(Chairperson)
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CHAIRPERSON'S FOREWORD

The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding
irregular renewal of leases of land leased by Del Monte Kenya Limited was reported to the
House by the Honorable Speaker on behalf of the Petitioner on 11" June 2019.

In considering the Petition, the Committee held meetings with the Petitioners, the Ag. Chief
Executive Officer, National Land Commission, the Chief Administrative Secretary,
Ministry of Lands & Physical Planning and the Managing Director Del Monte Kenya
Limited

The Committee is thankful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. The
Committee is also thankful to the Petitioner, representatives of Kandara Residents
Association, the Ag. Chief Executive Officer, National Land Commission, the Chief
Administrative Secretary, Ministry of Lands & Physical Planning and the Managing
Director Del Monte Kenya Limited for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to
table the Report of the Departmental Committee on Lands on its consideration of the
Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding
irregular renewal of leases of land leased by Del Monte Kenya.

Hon. Dr. Rachael Kaki Nyamai, MP
Chairperson, Departmental Committee on Lands




EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by Mr. Philip Njuguna
on behalf of Kandara Residents Association regarding irregular renewal of leases of land
leased by Del Monte Kenya Limited. The Petitioner’s prayers are that the National
Assembly through the Departmental Committee on Lands does;

a) Consider , investigate and inquire into all the matters raised in the petition with a
view to ensuring that the process of renewing the lease of the land held by Del
Monte Kenya Limited is conducted within the law and in a transparent and
participatory process that takes into account the rights and interests of the members
of Kandara Residents Association over the said land are safeguarded ;and

b) Makes relevant recommendations thereof.

The Committee observed the National Land Commission had received a historical injustice
claim from Kandara Residents Association against Del Monte Kenya Limited and
determined the matter on 7% February 2019 and the same was gazetted vide Gazette Notice
No. 1995 dated 1% March 2019.

The Committee also observed that the Commission recommended, among other things, that
the land held by Del Monte Kenya Limited should be resurveyed to establish if the company
was in possession of land that it is not registered to hold.

The Committee however observed that there are several cases regarding the renewal of
leases and the recommendations of the Commission.

The Committee further noted that the petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. However, the Committee
observed that the role of the County government was limited to making recommendations
on the renewal of the leases and could not undertake the actual renewal as this is the mandate
of the National Land Commission.

The Committee observed that on the question regarding the implementation of a
recommendation made by the National Land Commission regarding resurveying of the
land owned by Del Monte to establish if the company held land that it is not registered to
hold, the Ministry indicated that it would require three weeks to complete the exercise.

The Committee further observed that the Managing Director, Del Monte Kenya Limited
was not opposed to the recommendation made by the National Land Commission for
resurvey of the land as demonstrated by the letters to the Director of Survey in the Ministry
of Lands and Physical Planning seeking the fast tracking of the exercise.

The Committee observed that the National Land Commission in its submission averred that
three court cases had been filed in the High Court in Nairobi and Muranga touching on
matters contained in the Petition. The cases included the following:

a) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs
Del Monte Kenya Limited.;



b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
Limited Vs National Land Commission and Attorney General; and

¢) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association
and Others Vs National Land Commission, Director of Survey and the Attorney
General.

The Committee observed that the Managing Director, Del Monte Kenya Limited in his
submissions averred that three court cases in which Kandara Residents Association is a party
had been filed in court touching on matters contained in the Petition. The cases included the
following:

a) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs
Del Monte Kenya Limited.

b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
Limited Vs National Land Commission and Attorney General.

¢) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association
and Others Vs National Land Commission, Director of Survey and the Attorney
General.

The Committee observed that the submissions made by the Ministry of Lands & Physical
Planning indicated that LR. No. 12158 measuring 2900 acres in Muranga County that is
registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741,11312 and 11146. However, the Hon. Jude Njomo, MP informed the
Committee that the said parcels of land were surrendered to the government by two
companies namely Sassa Coffee and Rappit B Limited and were later acquired by Del
Monte Kenya Limited.

In view of the foregoing, the Committee observed that although there may be matters
pending in court, Standing Order 89(5) allows a Committee to refer to matters that may be
active in court. The Committee further observed that the reference to the matters are also
not likely to prejudice the fair determination of the cases because both the Petitioners and
the Del Monte Company Limited are not opposed to the issue of resurveying of the land in
question.

In response to the prayers by the Petitioners, the Committee recommends that the Director
of Survey, Ministry of Lands and Physical Planning does resurvey the land held by Del
Monte Kenya Limited in Muranga and Kiambu Counties within ninety days of tabling of
this report.

The Committee also recommended that the National Land Commission does investigate the
circumstances under which LR. Nos 10862,10741,11312 and 11146 that were said to have
been surrendered to the government by two companies namely Sassa Coffee and Rappit B
Limited were later acquired by Del Monte Kenya Limited.



1.0 PREFACE

1.1 Mandate of the Committee
1. The Departmental Committee on Lands is established pursuant to the provisions

of Standing Order No. 216(1) and (5) with the following terms of reference: -

(i) make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the
assigned Ministries and departments;

(iii) study the programme and policy objectives of Ministries and departments
and the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and
departments as measured by the results obtained as compared with their
stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries
and departments as they may deem necessary, and as may be referred to
them by the House.

(vi) study and review all legislation referred to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:

a) Lands
b) Settlement

1.3 Oversight
3. The Committee oversights the Ministry of Lands and Physical Planning; and the

National Land Commission.



1.4 Committee Membership
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1.5 Committee Secretariat

5. The Committee secretariat comprises: -

Lead Clerk
Mr. Leonard Machira
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2.0 INTRODUCTION

6.

The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association
regarding irregular renewal of leases of land leased by Del Monte Kenya Limited was
reported to the House by the Honorable Speaker on behalf of the Petitioner on 11" June

2019.

The Petitioner wished to draw the attention of the House to the following, that:

1.

ii.

iii.

iv.

Vi.

Vii.

viii.

The petition was presented to the National Assembly on behalf of Kandara
Residents Association, whose members are drawn from Muranga and Kiambu

Counties;

The members of the association had originally settled in the land currently
occupied by the Del Monte Kenya Limited but were illegally removed and a
lease allocated to the company;

Upon the expiry of the leases ,the County Government of Muranga renewed
leases to Del Monte Kenya Limited contrary to section 13 of the Land Act
2012, which provides that before the expiry of a leasehold tenure, the National
Land Commission shall inform the lessee of his or her preemptive right to
allocation of the land upon application provided:

a) Such lessee if a Kenyan citizen; and
b) The land is not required by the national or county government for
public purposes.

Del Monte Company is fully owned by foreigners and the national and county
government has interest in the land;

There was no public participation done to determine whether the public had
an interest in the land;

The power to renew a lease is vested in the National Land Commission and
not the County Government of Muranga;

The National Land Commission failed to implement the resolutions of the
Kandara residents held in February, 2017 on the matter, which recommended
that the public interest of the residents be held;

The determination of the historical land injustice dated 7% February 2017 by
the National Land Commission recommended that where no surplus land is



X.

Xi.

found, the county government of Muranga should retain adequate land for the
settlement of the claimants and public purpose upon the expiry of the leases;

The leases expired in May 2019 and the commission is allegedly seeking to
renew the leases despite its recommendation;

The petitioners efforts to have the matters raised in the petition addressed by
the National Land Commission and the County Government of Muranga have
been futile; and

The matters raised in the petition were not pending in any court of law in
Kenya.

8. The petitioner prayed that the National Assembly through the Departmental Committee

on Lands

i.

il.

Does consider , investigate and inquire into all the matters raised in the
petition with a view to ensuring that the process of renewing the lease of the
land held by Del Monte Kenya Limited is conducted within the law and in a
transparent and participatory process that takes into account the rights and
interests of the members of Kandara Residents Association over the said land
are safeguarded; and

Makes relevant recommendations thereof.

10



3.0SUBMISSIONS
3.1 Submissions by the Petitioners

9.

10.

11.

12.

i

14.

The Committee held a meeting with the representatives of Kandara Residents
Association on 6™ August 2019. During the meeting the representatives informed the
Committee that:

Members of Kandara Residents Association are drawn from Muranga and Kiambu
Counties. Their forefathers originally settled in the land currently occupied by the Del
Monte Kenya Limited but were illegally removed and leases allocated to the company.
Upon the expiry of the leases, the County Government of Muranga renewed them in
favour of Del Monte Kenya Limited contrary to section 13 of the Land Act 2012.

Del Monte Kenya Limited is fully owned by foreign nations as evidenced by the list of
its directors, which does not include a single Kenyan. Therefore, they argued that the
company did not enjoy preemptive rights of extension of the leases for land in question
and that the company should surrender 50% of the land before the leases would be
renewed.

The County government of Muranga had no power to renew the leases for land held by
Del Monte Kenya Limited because the said powers are held by the National Land
Commission as provided in section 13 of the National Land Commission Act 2012.
However, the Committee noted that the petitioners were not able to table evidence to
indicate that indeed Muranga County Government had renewed the said leases. They
clarified that both the County Governments of Muranga and Kiambu had submitted no
objection reports to the National Land Commission and had not actually renewed the
leases. Therefore, the petition was contesting the no objection reports submitted by the
two Counties regarding the renewal of the said leases.

The petitioner noted that public participation was mandatory in the renewal of the leases
and that Kandara Residents Association through the instructions of the National Land
Commission had undertaken extensive public participation on the matter and had held
meetings across Muranga County and received views from approximately 4500 persons
on the renewal of leases for land held by Del Monte Kenya Limited. A report on the
exercise was tabled and approved by the Muranga County assembly.

Kandara Residents Association had also lodged a historical land injustice claim with the
National Land Commission alleging injustices committed by Del Monte Kenya Limited
together with the colonial soldiers and the Anglo-French, who planted sisal in the area
and the Kenya Canners Limited. The Committee was further informed that the
Commission had recommended that the land held by Del Monte Kenya Limited be
resurveyed to establish if the company was in possession of land that it did not own. It
was also recommended that any surplus land should be surrendered to the Association
and the County government of Muranga for public purpose in the ratio of 70:30. The
company was also required to surrender all public utilities within the land to the relevant
National and County Government Agencies whether the leases had expired or not.
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15. The Committee noted that the petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. It therefore meant that the
petition did not include land in Kiambu County. It was further noted that the role of the
County government was limited to making recommendations on the renewal of the leases
and could not undertake the actual renewal as this is the mandate of the National Land
Commission.

3.2 Submissions by the Ag Chief Executive, National Land Commission
16. The Committee held a meeting with Ag Chief Executive, National Land Commission on
8" August 2019. During the meeting the Chief Executive Officer informed the
Committee that:

17. The Commission received a historical injustice claim from Kandara Residents
Association against Del Monte Kenya Limited together with the colonial soldiers, the
Anglo-French, who planted sisal in the area and the Kenya Canners Limited. The
Commission decided the matter on 7" February 2019 and the same was gazetted vide
Gazette Notice No. 1995 dated 1 March 2019. The commission recommended that:

e The land held by Del Monte Kenya Limited should be resurveyed to establish if the
company was in possession of land that it is not registered to hold.

e The surplus land, if any, should be surrendered to Kandara Residents Association and
the County Government for public purpose in the ratio of 70;30 respectively.

e Where no surplus land is found the County Government of Muranga should retain
adequate land for the settlement of the claimants and for public purpose upon the expiry
of the leases.

e Del Monte Kenya Limited should surrender all public utilities within the land in
question to the relevant National and County Government agencies whether the leases
have expired or not.

18. The Ag. Chief Executive Officer further informed the Committee that three court cases
had been filed in the High Court in Nairobi and Muranga. Therefore, she would not make
more comments on the same due to the doctrine of sub judice as the matters raised in the
petition were also pending determination in court. The cases included the following:

e ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others
Vs Del Monte Kenya Limited. The suit seeks to restrain the National Land
Commission from renewing leases in favour of Del Monte Kenya Limited.

e High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya
Limited Vs National Land Commission and Attorney General: The suit seeks to
quash the determination of the National Land Commission Historical Injustice
Committee dated 7" February 2019 in complaint No. NLC/HLI/004/2017. It also
seeks to expel the Gazette Notice No. 1995 dated 18" February 2019 and published
on 1% March 2019 on parcels of land registered under Del Monte Kenya Limited.
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e ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association and
Others Vs National Land Commission, Director of Survey and the Attorney General
: The suit seeks to compel the Director of Survey to implement the National Land
Commission’s Historical Land Injustice Committee resolution dated 7" February
2019 in complaint No. NLC/HLI/004/2017.

3.3 Submissions by the Chief Administrative Secretary of Lands and Physical Planning

19. The Committee held a meeting with the Chief Administrative Secretary of Lands and
Physical Planning on 6" August 2019. During the meeting the Chief Administrative
Secretary informed the Committee of the following regarding the petition:

20. LR. No. 12158 measuring 2900 acres in Muranga County that is registered in the name
of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741,11312,2953,4873, and 11146.

21. The term of lease for the said land was 49 years effective from 1* May 1973. It is due to
expire on 1% May 2022. He added that an application had been made seeking renewal of
the lease to the National Land Commission and the County Government of Muranga. The
said application was under consideration by the Commission.

22. The Ministry was not aware of any renewal of lease regarding the said land and had not
received any documents recommending the renewal. The Chief Administrative Secretary
therefore argued that the petition was premature as it allegedly that the lease had been
renewed.

23. The lease Gatuanyaga Farm LR. No. 12203 measuring 2,133 Ha which is in Kiambu
County also owned by Del Monte expired on 1* July 2019 and an application for renewal
had been tendered by the company; and

24. On the question regarding the implementation of a recommendation made by the National
Land Commission in a Gazette Notice No. 1995 dated 1** March 2019 following a
historical land injustice claim lodged by Kandara Residents Association regarding
resurveying of the land owned by Del Monte to establish if the company held land that
it is not registered to hold, The Chief Administrative Secretary informed the Committee
that the Ministry would require three weeks to complete the exercise.

3.4 Submissions by the Managing Director, Del Monte Kenya Ltd
25. The Committee held a meeting with the Managing Director, Del Monte Kenya Limited
on 8™ August 2019. During the meeting the Managing Director, through his advocate,
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Mr. Njoroge Regeru informed the Committee that seven court cases had been filed in the
High court in Nairobi and Muranga. The seven cases are as follows:

Item

Case Number and Parties

Status / Remarks

1

Nairobi High Court Constitutional Petition No.
398 of 2015 — Del Monte Kenya Limited -vs—
The County Government of Muranga and 2
others

Hearing concluded before
a 3 — judge bench.
Judgement scheduled for
20" September 2019

Amended Complaint to the National Land
Commission — Kandara Residents Association
and Another -vs- Del Monte Kenya Limited

The Amended Complaint
was determined vide
Determination published in
the Kenya Gazettee on 157
March 2019. The
implementation of the
determination has since
been stayed by the High
Court vide its Order given
on 22" May 2019 in
petition No. 48 of 2019

ELC No. 53 of 2018 at Muranga- Kandara
Residents Association and 4 others Vs Del Monte
Kenya Limited

The suit was scheduled for
hearing on 31% July 2019

ELC No. 86 of 2018 — Kenya National Chamber
of Commerce and others Vs Del Monte Kenya
Limited

The suit was scheduled for
ruling on 19" September
2019

Muranga Constitutional Petition No. 6 of 2018 —
Ephantus Githae and another vs the National
Land Commission

Nairobi High Court Constitutional Petition
Number 48 of 2019, Del Monte Kenya Limited
vs National Land Commission and Another

The suit was scheduled for
hearing on 16" October
2019

Thika ELC Number 85 of 2019 — Gatuanyaga
Residents Association -vs- Del Monte Kenya
Limited and 3 others

The matter was scheduled

“for direction on 1% August

2019

26. He added that Kandara Residents Association was party to three of the cases and had
filed two of the said suits. He argued that based on the doctrine of sub judice. the petition
should be barred. The three cases as follows:
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e ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others
Vs Del Monte Kenya Limited. The suit seeks to restrain the National Land
Commission from renewing leases in favour of Del Monte Kenya Limited.

e High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte
Kenya Limited Vs National Land Commission and Attorney General: The
suit seeks to quash the determination of the National land Commission Historical
Injustice Committee dated 7" February 2019 in complaint No.
NLC/HLI/004/2017/ It also seeks to expel the Gazette Notice No. 1995 dated 18"
February 2019 and published on 1% March 2019 on parcels of land registered
under Del Monte Kenya Limited.

e ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents
Association and Others Vs National land Commission , Director of Survey
and the Attorney General : The suit seeks to compel the Director of Survey to
implement the National land Commission’s Historical Land Injustice Committee
dated 7 February 2019 in complaint No. NLC/HL1/004/2017.

27. He further observed that the petitioners were required by the National Assembly Standing
Orders to indicate that the matters raised in the petition were pending before court. He
noted that the Petitioners did not make the said disclosure.

28.In view of the above, the Managing Director urged the Committee to put the
consideration of the petition on hold as the matters pending in court mainly dealt on the
issue of renewal of leases for land owned by Del Monte Kenya Limited and the same
matters were also the key subject of the petition.

29. The Managing Director further informed the Committee that the Company was not
opposed to the recommendation made by the National Land Commission in a historical
land injustice claim lodged by Kandara Residents Association against Del Monte Kenya
Limited that the land held by Del Monte Kenya Limited should be resurveyed to establish
if the company was in possession of land that it is not registered against. He added that
the company had severally written to the Director of Survey in the Ministry of Lands and
Physical Planning seeking the fast tracking of the exercise but had not received a reply
from the said office.

3.5 Submissions by Hon. Jude Njomo, MP

30. The Committee received submissions from Hon. Jude Njomo, MP on 7% November 2019.
He informed the Committee that;
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31.

32,

The ownership documents held by Del Monte Kenya Limited are not title deeds but
agreements between the government and the company that were drawn on 19" February
1973. The agreements grant the company use of 20,000 acres of land. He noted that
contravention to the said agreements, the company is currently in possession of 22,000
acres.

He also stated that part of the land granted to the company has been idle since the
agreement were reached. He added that the company in their brochure admitted to
utilizing only 6000 Ha out of the 9000 Ha allocated to the company for 50 years hence

depriving the residents the use of 3000 Ha of idle land.

i.  He further informed the Committee that Land parcels Nos. LR.10740, LR
10741, LR 11146, LR 10862, LR 2955 and LR.11312 comprising 7,400 acres
that were surrendered to the government by two companies namely Sassa
Coffee and Rappit B Limited after subdivision, were irregularly being used by
Del Monte Kenya Limited. He also stated that the owners of SASSA coffee
passed on in Europe and the land held by the company was occupied by
residents who were later evicted by Del Monte Kenya Limited from the land.

February 1973, Del Monte Kenya Limited had carved off a portion of LR. No.
13169 and allocated it to ANNANAS Holding where a mall has been
constructed.

iii.  He urged the Committee to recommend that the land held by Del Monte Kenya
Limited be resurveyed to establish the actual acreage of land occupied by the
company.
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4.0 OBSERVATIONS
The Committee made the following observations:

1.

The Committee observed the National Land Commission had received a historical
injustice claim from Kandara Residents Association against Del Monte Kenya Limited
and determined the matter on 7% February 2019 and the same was gazetted vide Gazette
Notice No. 1995 dated 1% March 2019.

The Committee observed that the Commission recommended, among other things, that
the land held by Del Monte Kenya Limited should be resurveyed to establish if the
company was in possession of land that it is not registered to hold.

The Committee however observed that there are several cases regarding the renewal of
leases and the recommendations of the Commission.

The Committee noted that the petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. However, the Committee
observed that the role of the County government was limited to making recommendations
on the renewal of the leases and could not undertake the actual renewal as this is the
mandate of the National Land Commission.

The Committee observed that on the question regarding the implementation of a
recommendation made by the National Land Commission regarding resurveying of the
land owned by Del Monte to establish if the company held land that it is not registered
to hold, the Ministry indicated that it would require three weeks to complete the exercise.

The Committee further observed that the Managing Director, Del Monte Kenya Limited
was not opposed to the recommendation made by the National Land Commission for
resurvey of the land as demonstrated by the letters to the Director of Survey in the
Ministry of Lands and Physical Planning seeking the fast tracking of the exercise.

The Committee observed that the National Land Commission in its submission averred
that three court cases had been filed in the High Court in Nairobi and Muranga touching
on matters contained in the Petition. The cases included the following:

ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del

Monte Kenya Limited.;

High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya Limited
Vs National Land Commission and Attorney General; and

ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association and
Others Vs National Land Commission, Director of Survey and the Attorney General.

The Committee observed that the Managing Director, Del Monte Kenya Limited in his
submissions averred that three court cases in which Kandara Residents Association is a
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party had been filed in court touching on matters contained in the Petition. The cases
included the following:

d) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del

Monte Kenya Limited.

e) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya

B

B,

10.

Limited Vs National Land Commission and Attorney General.
ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association and
Others Vs National Land Commission, Director of Survey and the Attorney General.

The Committee observed that the submissions made by the Ministry of Lands & Physical
Planning indicated that LR. No. 12158 measuring 2900 acres in Muranga County that is
registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos
10862,10741,11312 and 11146. However, the Hon. Jude Njomo, MP informed the
Committee that the said parcels of land were surrendered to the government by two
companies namely Sassa Coffee and Rappit B Limited and were later acquired by Del
Monte Kenya Limited.

In view of the foregoing, the Committee observed that although there may be matters
pending in court, Standing Order 89(5) allows a Committee to refer to matters that may
be active in court. The Committee further observed that the reference to the matters are
also not likely to prejudice the fair determination of the cases in particular because both
the Petitioners and the Del Monte Company Limited are not opposed to the issue of
resurveying of the land in question.
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5.0 COMMITTEE RECOMMENDATIONS
In response to the prayers by the Petitioners, the Committee recommends that;

1. The Director of Survey, Ministry of Lands and Physical Planning does resurvey the
land held by Del Monte Kenya Limited in Muranga and Kiambu Counties within
ninety days of tabling of this report.

2. The National Land Commission does investigate the circumstances under which LR.
Nos 10862,10741,11312 and 11146 that were said to have been surrendered to the
government by two companies namely Sassa Coffee and Rappit B Limited were later
acquired by Del Monte Kenya Limited within ninety days of tabling of this report.

Chairperson, Departmental Committee on Lands
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Appendix IV

Submission by the Ministry of Lands and Physical
Planning regarding the implementation status of the
report of the Departmental Committee on Lands
regarding irregular renewal of leases of Land by

Del Monte Kenya Limited



REPUBLIC OF KENYA

MINISTRY OF LANDS AND PHYSICAL PLANNING
Office of the Cabinet Secretary

Tel: +254(0)20 2718050 Ardhi House
Fax: +254(0)20 2724470 1'Ngong Avenue

Email: psslandskenya@gmail.com P.0.BOX 30450-00100
Web: www.ardhi.go.ke Nairobi, KENYA
When replying please quote:

Ref. No. MOLPP/ADM/CSO/1/8453 August 2,2021

Mr. Michael Sialai, CBS
The Clerk

National Assembly
Parliament Buildings
P.O Box 41842-00100
NAIROBI

Dear Mf‘- S:'almJ,

RE: MEETING REGARDING IMPLEMENTATION STATUS OF HOUSE
RESOLUTIONS

Reference is made your letters Ref. NA/DAASC/COI/2021/(084) dated June 10,
2021 and Ref. NA/DAASC/CO1/2021/(087) dated July 22, 2021 on the above
captioned matter (copies enclosed for reference).

Following the meeting held on July 29, 2021, the Select Committee on
Implementation requested the Ministry to summarise and tabulate the outcome of
the resurvey exercise carried out by the Ministry on land held by Del Monte Kenya
Limited in Kiambu and Murang’a counties as reported vide the reports dated
October 27, 2020 and July 29, 2021.

Accordingly, we hereby forward our report as requested. We hope that the
information is sufficient.

Yours

Farida ney, EGH
CABINET SECRETARY

Encl






MINISTRY OF LANDS D SICAL PLANNING

FURTHER SUBMISSIONS TO THE SELECT COMMITTTEE ON IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS

REPORT ON THE RESURVEY OF LAND PARCELS HELD BY DELMONTE KENYA
LIMITED IN KIAMBU AND MURANG’A COUNTIES

Honourable Chair,

Following the meeting held on July 29, 2021, the Committee requested the
Ministry to summarise and tabulate the outcome of the resurvey exercise carried
out by the Ministry on land held by Del Monte Kenya Limited in Kiambu and
Murang’a counties as reported vide the reports dated October 27,2020 and July
29,2021

Background and Context
Honourable Chair,

The Departmental Committee on Lands on its consideration of a petition presented
by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding
alleged irregular renewal of leases held by Del Monte Kenya Limited recommended
in its report dated November 2019 as follows:

1. The Director of Surveys, Ministry of Lands and Physical Planning does
resurvey the land held by Del Monte Kenya Limited in Murang’a and
Kiambu Counties within ninety days of tabling of this report

ii. The National Land Commission does investigate the circumstances under
which LR Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were
said to have been surrendered to the Government by two companies namely
Sassa Coffee and Rappit B Limited were later irregularly acquired by Del
Monte Kenya Limited within ninety days of tabling this report.

Honourable Chair,

Recommendation (i) directed at the Ministry was made pursuant to the
determination of the National Land Commission dated February 7, 2019 in
historical injustices claim nos.
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NLC/HLI/004/2017 & NLC/HLI/064/2017 published vide Gazette Notice No.
1995 of March 1, 2019 in which the Commission inter alia, directed that the land
held by Del Monte Kenya Limited should be resurveyed to establish if the company
was in possession of land that it is not registered to hold.

Honourable Chair,

In compliance with recommendation (i), the Ministry carried out the field survey
exercise as directed from August 5-20, 2020. In the course of the resurvey, Del
Monte Kenya Limited proposed to excise the existing public purpose/utility plots.
The company also proposed to surrender part of their land to the county
governments of Kiambu and Murang’a. The proposals are contained in five (5)

Scheme Plans prepared by Real Plan Consultants Limited (Registered Physical
Planners) referenced as follows:

i, RPC/1170(F)/2020/016 - Proposed subdivision of L.R No. 12157/1 located
in Gatanga Sub-County, Murang’a County to excise all twelve(12) portions
i, RPC/1170(c)/020/005 - Proposed Subdivision of LR No. 12157/3 located
in Gatanga Sub-County, Murang’a County into two (2) portions
i, RPC/1169/020/017 ~ Proposed Subdivision of L.R No. 12158 located in
Gatanga Sub-County, Murang’a County into three (3) portions
v. RPC/1169/019/025 - Proposed Subdivision of L.R No. 12158 located in
Kiambu County into three (3) portions and change of user of subplot C from
Agricultural to Educational (Ndula Primary and Secondary Schools)
v. RPC/1169/019/026 - Proposed Subdivision of L.R No. 12203/1 located in
Kiambu County into five (5) portions

The outcome of the resurvey exercise is as shown in the table attached.

e Chair, I submit.

Farida Karoney, EGH
CABINET SECRETARY

August 2, 2021
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(Measuring 56.57 e Application for renewal lease were found to be intact. The company was

Hectares as per Survey submitted to the National Land within its boundaries
Plan F/R 315/66) Commission

(Annexure 1 - Survey
Plan F/R 315/66)

ii.  Resurvey of land held by Del Monte Kenya Limited in Murang’a County

Item L.R. Number & Area Status Outcome of Resurvey
1 12157/1 e Leasehold term of 49 years with effect e Re-establishment of beacons using Survey Plan
(LR 27081) from May 1, 1973. The lease will F/R 315/67. The boundary beacons were found
M ine 3860 expire in 2022 to be intact. The company was within its
EQMMMMMW“W AL e Application for extension of lease boundaries e
Plan F/R 3 Hmw 67) s submitted to the National Land e RPC/1170(F)/2020/016 — Proposed subdivision
2 Commission and forwarded to the of LR No 12157/1 into twelve(12) portions as
Ministry follows:
(Annexure 3 ~ Surv . . 3 A
Plan E/R 315/67) i e Provisional Approval given by the i.  Portion ‘A’ measuring approximately
Ministry awaiting approval by the 8245.06 Acres for Agricultural purposes (to
County Government remain in the company’s name)

ii.  Portion ‘B’ measuring approximately 5.02
Acres for public purposes (Ngati Police
station and Chief’s camp — to be
surrendered)

iii.  Portion ‘C’ measuring approximately 5.16
Acres for Educational purposes (Del Monte
Mixed Secondary School — to be
surrendered)

iv.  Portion ‘D’ measuring approximately 2.62
Acres for Educational purposes (Kihunguru
Primary School — to be surrendered)
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(Measuring 40.87
Hectares as per Survey
Plan F/R 315/67)

(Annexure 3 - Survey
Plan F/R 315/67)

Application for extension of lease
submitted to the National Land
Commission and forwarded to the
Ministry

Provisional Approval given by the
Ministry awaiting approval by the
County Government

to be intact. The company was within its
boundaries

12157/3
(IR 130609/1)

(Measuring 2.987
Hectares as per Survey
Plan F/R 315/67)

(Annexure 3 - Survey

Leasehold term of 49 years with effect
from May 1, 1973. The lease will
expire in 2022

Application for subdivision and
extension of lease submitted to the
National Land Commission and
forwarded to the Ministry

Provisional Approval given by the

Re-establishment of beacons using Survey Plan
F/R 315/67. The boundary beacons were found
to be intact. The company was within its
boundaries

RPC/1170(c)/020/005- Proposed Subdivision
of LR No 12157/3 located in Gatanga Sub-
County, Murang’a County in to two (2) portions
as follows:

Plan Ministry awaiting approval by the Portion ‘A’ measuring approximately 1.88

/R LOF Oo:sm% Qo<2,=5mgw & d hectares to remain agricultural (in the
company’s name).

ii.  Portion ‘B’ measuring approximately 1.11
hectares to be used as a playground ~*for Moi
Primary School (to be surrendered).
(Annexure 5 - Subdivision Scheme Plan)

12157/4 Leasehold term of 49 years with effect e Re-establishment of beacons using Survey Plan

(IR 130610/1) from May 1, 1973. The lease will F/R 315/67. The boundary beacons were found

. i expire in the year 2022 to be intact. The company was within its

aEge - Application for extension of lease boundaries
Hectares as per Survey Santied to the National Land
Plan F/R 315/67 - oo A Sy

(Annexure 3 - Survey
Plan F/R 315/67

Commission and forwarded to the
Ministry
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1ii.

iv.

V.

Murang’a County, to remain in the company’s
name)

Portion ‘B’ measuring approximately 1029.41
hectares for agricultural purposes (situated in
Kiambu County, to remain in the company’s
name)

Portion ‘C’ measuring approximately 4.97
hectares for public purposes (Ndula Primary and
Secondary schools situated in Kiambu County —
to be surrendered)

Portion ‘D’ measuring approximately 1.54
hectares for public purposes (Nginyi Primary
School situated in Murang’a County — to be
surrendered)

Approximately 17.90 hectares have been set
aside for roads (to be surrendered).

Note: The field survey of all the parcels is complete and awaits approvals from the County Governments of Kiambu and Murang’a to facilitate

registration and processing of the survey.

Findings

1. Beacons for all the parcels were found to be intact during the process of establishment of the boundaries

2. Del Monte Kenya Limited was within its boundaries

Conclusion

1. Del Monte Kenya Limited does not hold excess land.
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g Report of the Departmental Committee on Lands on its consideration Qf the
petition regarding delayed compensation of land owners for the expansion of
Sigalagala-Musoli-Bukura- Butere Road D260

10.  Report of the Departmental Committee on Lands regarding land issues in Taita

Taveta County.

Honorable Chair, we wish to submit as follows-

j & Report of the Departmental Committee on Lands on its consideration o_f the
petition on unlawful occupation of ancestral land by KDF School of Artillery
(78 Tank Battalion)

1.1 Background

The Committee considered a petition by residents of Tigania East Constituency
regarding the alleged unlawful occupation of their ancestral land by KDF School of
Artillery (78 Tank Battalion). The Petitioners sought the intervention of Parliament to:

a) Inquire into the circumstances under which the Kenya Defence Forces annexed
an extra 20,000 acres of land belonging to the residents in excess of what was
allocated to it by the County Councils of Isiolo, Samburu and Turkana in 1977
and the issuance thereof of an allotment letter on June 12, 2018 in respect of the
20,000 acres.

b) Intervene through the Ministry of Lands and Physical Planning and other relevant
government agencies to cause survey of the land so as to clearly demarcate the
portion of land that rightfully belongs to residents and that which was allocated t
the Kenya Defence Forces by the County Councils of Isiolo, Samburu and Turkana.

c) Make any other recommendation (s) deemed fit in the circumstances.

The Committee in considering the petition observed that the 78 Tank Battalion land
was declared an adjudication section on March 11, 2016 and thereafter an
amendment on the sectional boundaries was done on June 29, 2018. An allotment
letter was subsequently issued on July 12, 2018 to the Kenya Defence Forces (KDF),
two (2) years after the adjudication.

The Committee noted that the Ministry of Lands and Physical Planning erred in the
demarcation of boundaries for the adjudication of Ngare Mara Adjudication Section
and inadvertently adjudicated into the KDF land. The Committee further noted that
the failure by the Kenya Defence Forces to secure and demarcate their land had
contributed to the residents settling on the land.

w



It was also observed that although there was a Gazette Notice No. 3210 of 1977
inviting persons who had claim on the land allocated to the KDF to make application
for compensation, the members of the public may not have had access to the Gazette
Notice. There was also no evidence presented to the Committee indicating whether
any person ever lodged a claim on the land in question.

The Committee thus recommended-

1) The National Land Commission does determine the persons who had claim on
the 78 Tank Battalion land as of the date of issuance of the Gazette Notice
Number 3210 of 1977 and compensate the affected persons for loss of property
within three months of tabling of this report.

ii) The Ministry of Defence does secure all land allocated to the military to prevent
encroachment and ownership disputes.

iii) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does survey the 78 Tank Battalion Land to clearly demarcate the land
belong to the Kenya Defence Forces and the residents.

1.2 Implementation Status

Honorable Chair, the Ministry of Lands and Physical Planning in conjunction with the
Ministry of Defence is currently undertaking a Military Titling Programme. Amongst
the parcels targeted by the programme is the Isiolo Barracks (78 Tank Battalion Land
18 part of Isiolo Barracks).

The Ministry has surveyed the original land allocated to Isiolo Barracks issued L.R. No.
27098 measuring approximately 8323 Hectares and a Certificate of Title IR 213242
registered (Annexure 1).

The Ministry has also surveyed the land occupied by the 78 Tank Battalion issued L.R.
No. 32634. A Deed Plan is being processed to facilitate preparation of a title in favour
of Kenya Defence Forces.

2. Report of the Departmental Committee on Lands on its consideration of the petition
on unlawful displacement of residents, loss of property and closure of schools in
Ntoroni Sub-location in Tharaka Constituency

2.1 Background

The petitioners were displaced from their homes due to politically instigated communal
clashes that took place between 1995 and 1997. They lost their property in addition
nine (9) schools were razed down. The Government set up a taskforce led by Mr.
Zachary Ogongo to look into the issue and report on the same. The report of the
taskforce was published in 2007 with the following recommendations:
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S/No. | Recommendation Actor
1. Government should give priority to peace and | Ministry of Interior &
security in the area and the protection of | Coordination of National
beacons and control points from vandalism Government
VA Enforcement of the rule of law and provision of | Judiciary, All Ministries
impartial services to wananchi
3, Government to expedite land adjudication in Ministry of Lands &
Meru region through crash programmes Physical Planning
4. Promotion of peace and reconciliation | All Ministries, Multi -
accompanied by increased socio-economic | Sectoral
investment to improve local infrastructure and
standards of living
B, Government to urgently address the plight of | Ministry of Interior &
squatters Coordination of National
Government & Ministry of
Lands & Physical Planning
6. Affirmative action in appointments and | Multi-Sectoral
placements in training institutions and respect
for ethnic minority rights
i Re-training of Chiefs and their assistants to | Ministry of Interior &
make them true grassroots government | Coordination of National
representatives Government
8. a) The former Northern Grazing Area (NGA) | Ministry of Interior
land should be managed in a transparent | Coordination of National
manner so that it does not become an area of | Government
conflict

Our report to the Committee dated July 12, 2019 outlined the steps taken to implement
the recommendations directed at the Ministry:

1)

enhance a participatory approach in land adjudication.

i)

Ministry of Interior and Coordination of National Government.

ii1)

town. Ninety-Six (96) titles had been prepared. Forty -six (46) had been issued.

iv)

Held consultative meetings with leaders of Meru and Tharaka Nithi Counties to
Re-established the boundary between Isiolo and Meru Counties in liason with the
Regularized the informal settlements of Majengo and Mjini villages in Meru

Fast tracked land adjudication in Lower East Magutuni, Ruiri/Rwarera, Turima,

Mukothima, Karocho, Mbwaa I, Mbwaa II, New Kiare, Amung’enti B, C, D & E
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and Kirindine B. The undeclared sections of Thiiti, Nforoni, Makururuni and
Kathura were to be administered under the Community Land Act, 2016.

The committee in considering the petition also received submissions from the
petitioners, Ministry of Interior and Coordination of National Government and Ministry
of Education. In the end, the Committee in a report dated December 2019
recommended:

i) The Ministry of Lands & Physical Planning and the Ministry of Interior and
Coordination of National Government do fully implement the Zachary Ogongo
task force recommendations within 90 days of tabling of the report.

i)  The Ministry of Lands and Physical Planning does operationalize the lands office
in Tharaka Sub-County by deploying officers to serve in the station to ensure that
the residents of Tharaka Constituency access land related services within 90 days
of tabling of the report.

2.2 Implementation Status

Honorable Chair, further to our report of July 12, 2019, we wish to report as follows-

S/No. | Adjudication Section Status
1. | Lower East Magutuni Adjudication has been finalized
Kirindine B Annexure 2 a-c are copies of the
Ruiri Rwarera certificates of finality.
| Number of titles prepared- 4, 445
| Data capture for 4,967 land parcels is
; in progress at the National Titling
: Centre and will be finalized by June
! 2021,
Total expected titles — 9,412
2. | New Kiare Adjudication Register was published
complete on 31%t August 2020.
Number of expected titles 12,610
3. | Amungenti B, C and E Hearing and  determination  of
objections to the Adjudication Register
18 ongoing.
Number of pending objections-677
Number of expected titles- 7,480
4. | Mbwaa II Under demarcation and Survey.
Number of expected titles -4,873
5. | Mbwaa 1 Adjudication halted by Environment
and Land Court case No.16 of 2016 at
Meru High Court.
6. | Amungenti D Adjudication halted by Constitutional

Petition No. 4 of 2017 at Meru High
Court.

Kiamuri B

Adjudication is still on hold due to the |
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Igarie boundary dispute between Meru and

Thangatha/Ngongoaka Tharaka Nithi counties.

Karocho Several meetings have been held
Turima between the Ministry of Lands and
Mukothima Physical Planning, Ministry of Interior

Karie/Kamonka/Kathanje/Kathingithu | and  coordination = of  National
government to resolve the Matter. A
joint team toured the area between
16t and 20th of June 2020 on a fact-
finding mission.

A budget for the adjudication process
has been prepared and the exercise is
programmed to be undertaken in the

current financial year. .
The undeclared areas namely Thiiti, Ntoroni, Makururuni and Kathura are
administered under the Community Land Act, 2016. The Act requires the Ministry in
consultation with county governments, National Land Commission and other
stakeholders to create awareness on the Act. Public education and awareness has been
undertaken in 24 counties with community land. Sensitization programme for the
communities in Meru County was carried out between December 16-20, 2020.

Honorable Chair, under the Act, County Governments (in consultation with the
Communities) are required to prepare an inventory of all unregistered land in their
jurisdiction to be submitted to the Ministry. This will pave way for the publication of an
adjudication programme that would lead to registration of the community land. The
Ministry will embark on the adjudication process once the inventory of the
unregistered land is received.

The informal settlements of Majengo and Mjini Villages in Meru Town have beer
regularized and titles issued. The Ministry has opened a land registry in Marimanti in
Tharaka Nithi County, which is now fully operational.

3.  The report of the Departmental Committee on Lands on its consideration of a
petition on delay in allocation of land in Mwea Settlement Scheme to legitimate
beneficiaries.

3.1 Background

Honorable Chair, Mr. Stephen Ngari Njuki petitioned Parliament regarding delay in the
allocation of land in Mwea Settlement Scheme located in Embu County. The Scheme
was established on LR No. 26461 (FR No. 317/30) and measures approximately 17,
830.6 Hectares. There have been conflicts regarding administration of the scheme
dating back to the 1970s which relevant agencies including the courts have been trying
to resolve.
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Efforts to resolve the disputes through alternative dispute resolution mechanism led by
the National Land Commission, the County Government of Embu and the local
leadership reached a consensus on sharing of the scheme to the disputing communities
(Mbeere 40%, Embu 20%, Mwea (Kamba) 30% and Kirinyaga (Kikuyu 10%).

The scheme was surveyed and allocated by the County Government in 2014. The
process was however challenged in court and an order issued by the High Court on
August 26, 2016 to restrain the Ministry of Lands & Physical Planning from issuing title
deeds. The court order was vacated on December 6, 2016 paving way for the issuance
of title deeds.

The resettlement exercise resumed and 6,292 title deeds were issued. Disputes arose
during the showing of plots in 2018, which posed security concerns and led to
suspension of the exercise. By this time, 3,64 1 beneficiaries had been shown their plots.

The National Assembly Departmental Committee on Lands considered the petition and,
in its report, dated December 4, 2019 recommended that a multi-agency committee led
by the Ministry of Interior and Coordination of National Government, County
Government of Embu and the Ministry of Lands & Physical Planning do ensure that the
beneficiaries of the scheme access the land within ninety (90) days.

3.2 Implementation Status

Honorable Chair, the Ministry nominated officers to the proposed multi-agency
Committee to address the pending issues. The exercise has however been hampered by
the Covid-19 pandemic and the Ministry of Health guidelines on management of the
disease. We shall resunie the process once the Ministry of health eases the guidelines
issued.

4. Report on inquiry into a complaint by Kamiti Anmer Forest Squatters
Association regarding allocation of land L. R No. 8390 in Kamiti Anmer Forest

4.1 Background

The Committee considered a petition by members of Kamiti Anmer Forest Squatters
Association claiming ownership of L. R No. 8390 Kamiti/Anmer Forest measuring
approximately 419.5 acres (169.8 Ha). The forest was gazetted vide proclamation No.
14 of 1933 and subsequently declared a central forest vide Legal Notice No. 174 of

May 20, 1964.

Following the 1992 post-election violence, H. E. Retired President Daniel T. Arap Moi
made a public presidential pronouncement directing the excision of part of the forest
for resettlement of internally displaced persons from then Rift Valley Province. By a
letter Ref. D74/1/173 the then Provincial Commissioner, Central Province, Mr. Victor
Musoga conveyed the pronouncement to the defunct Kiambu County Council and
allowed the County Council to resettle the squatters on 300 acres of the forest land.

D Ao
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The land was settled on and is now fully developed. 149 titles have been issued to
members of Kamiti Anmer Development Association despite the degazettement process
not having been undertaken under the repealed Forest Act (Cap. 385), the Forest Act,
2005 or the Forest Conservation and Management Act, 2016.

Three other groups residing on the land namely Kamiti Forest Squatters Association,
Muungano Kamiti Group and Kamiti Anmer Development Group also claim
ownership of the land and have disputed the titles issued to Kamiti Anmer
Development Association.

In the report dated June 13, 2019 the Committee found that security concerns due to
disputes between the groups concerning ownership of the land required urgent
settlement through regularization of the degazettement process and subsequent
allocation to members of the four groups.

The Committee thus recommended as follows-

1) Pursuant to Section 34 of the Forest Conservation and Management Act, 2016,
L.R No. 8390 Kamiti/ Anmer Forest be de-gazetted and excised from the Kamiti
Forest for purposes of settlement of members of Kamiti Forest Squatters
Association, Kamiti Anmer Development Association, Muungano Kamiti Group
and Kamiti Anmer Development Welfare Group

ii)  The Cabinet Secretarv, Ministry of Lands and Physical Planning in consultation
with the Cabinet Secretaries, Ministry of Interior and Coordination of National
Government, Ministry of Environment and Forestry and the National Land
Commission do ensure through alternative dispute resolution mechanisms that
the allocation of LR No. 8390 Kamiti/Anmer is regularized taking into
consideration the membership of the four groups, physical developments
undertaken on the land and the public utilities existing on the land within sixty
days of adoption of this report by the House.

4.2 Implementation Status

Honorable Chair, further to our submissions vide our report dated February 3, 2020,
we wish to report that we are in the process of preparing for tabling before cabinet, a
cabinet memorandum on degazettement of forestlands settled by squatters.
Kamiti/Anmer Forest is among the forestland identified to be included in the cabinet
memorandum. We shall update the Committee on the progress.
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5., Report on a petition on irregular renewal of leases of land by Del Monte Kenya
Limited

5.1 Background

The Committee considered a petition presented by Mr. Philip Njuguna on behalf of
Kandara Residents Association regarding irregular renewal of leases held by Del
Monte Kenya Limited.

The Petitioners claimed to be the original owners of land presently occupied by Del
Monte Kenya Limited but were illegally displaced and the land leased to the company.
They were aggrieved that the County Government of Muranga had renewed the leases
for the company without first involving the public as required by Section 13 of the
Land Act, 2012. They also claimed that the county government disregarded the
determination of the National Land Commission rendered on February 7, 2019 in
their historical injustice claim filed with the Commission.

The Commission had directed that-

i) The land held by Del Monte Kenya Limited should be resurveyed to establish if
the company was in possession of land that it is not registered to hold

ii) The surplus land, if any, should be surrendered to Kandara Residents
Association and the county government for public purpose in the ratio of 70:30
respectively

iii) Where no surplus land is found, the county government of Muranga should
retain adequate land for the settlement of the claimants and for public purpose
upon expiry of the leases

iv) Del Monte Kenya Limited should surrender all public utilities within the land in
question to the relevani national and county government agencies whether the
leases have expired or r:ot.
In considering the report, the observed that the submissions made by the
Ministry and Hon. Jude Njomo, Member of Parliament, Kiambu Constituency
regarding registration of the lease held by the company in Muranga County
registered as L. R No. 12158 (measuring approximately 2900 acres) differed.
While the Ministry submitted that the parcel of land arose out of the
amalgamation of land parcels L.R Nos. 10862, 10741, 11312, 2953, 4873 and
11146, the Hon. Member of Parliament informed the Committee that the said
parcels were surrendered to the Government by two companies namely, Sassa
Coffee and Rappit B Limited and were later irregularly acquired by Del Monte
Company Limited.
In view of the above, the Committee recommended as follows-

1) The Director of Survey, Ministry of Lands and Physical Planning does resurvey

the land held by Del Monte Kenya Limited in Muranga and Kiambu counties
within 90 days of tabling of the report

ii)  The National Land Commission does investigate the circumstances under which
L.R Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have
been surrendered to the government by two companies namely Sassa Coffee and
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5.2

Rappit B Limited were irregularly acquired by Del Monte Kenya Limited within
ninety days of tabling of the report

Implementation Status

Honorable Chair, further to our submission vide a report dated February 3, 2020 the
Ministry has surveyed the following land currently owned by Del Monte Kenya Limited
both in Muranga and Kiambu counties -

1)

i1)
1i1)

iv)

LR No.12157/1 (measuring 3860 Ha) in Muranga County (as per F/R 316/67)
(Annexure 3)

L.RNo. 12157/3 (measuring 2.987 Ha) in Muranga County (as per F/R316/67)
LR No.12158 (measuring 2963.1 Hectares) traversing Muranga and Kiambu
Counties (as per F/R 127/3) (Annexure 4)

LR No.12203/1 (measuring 2072 Hectares) in Kiambu County (as per F/T
315/66) (Annexure 5)

The Survey was guided by subdivision scheme plans prepared by a registered physical
planner practicing as Real Plan Consultants Limited of P.O. Box 1555 — 00200, Nairobi.
The Subdivision Scheme Plans were referenced:

a)

RPC/1170(F)/2020/016 — Proposed subdivision of LR. No 12157/1 to excise all
eight (8) public use plots in Gatanga Sub-County, Muranga County (Annexure 6)

The parcels excised were:

1)

ii)
iii)
iv)
%)
Vi)
vii)
viii)
1X)
X)

b)

c)

A —8245.06 Acres to remain under Del Monte Kenya Ltd (Agricultural)

B —5.02 Acres for Public purpose (Ngati Police Station and Chief’s camp)

C — 5.16 Acres for Educational purpose (Del Monte Mixed Secondary School)
D — 2.62 Acres for Educational purpose (Kihunguru Primary School)

E —4.62 Acres for Recreational purpose (Public Play Ground)

F—2.99 Acres for Public utility purpose (Ithanga Water Supply Intake)

G —1187.17 Acres — Public Land

H—192.83 Acres — Public Land

J —20.00 Acres — Public Land

66.08 Acres for road widening and access roads

RPC/1170(c)/020/005 — Proposed Subdivision of L.R No 12157/3 located in
Gatanga Sub-County, Muranga County in to two portions (Annexure 7)

i) A— 1,58 Ha
ii) b="11%3a

RPC/1169/020/017 - Proposed Subdivision of L.R No 12158 into three subplots

located in Gatanga Sub-County, Muranga County in to two portions (Annexure
8)
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i) A — 1936.58 Ha — Agricultural (Muranga County)
ii)  B—-1034.38 Ha — Agricultural (Kiambu County)
iii) D - 1.54 Ha — Education (Nginyi Primary School)

d) RPC/1169/019/025 - Proposed Subdivision of L.R No 12158 into three subplots
and change of user of subplot C from Agricultural to Educational (Ndula Primary
and Secondary Schools) located in Kiambu County (Annexure 9)

1) A — 1938.12 Ha — Agricultural (Muranga County)
1) B — 1029.41 Ha — Agricultural (Kiambu County)
iii) D —4.97 Ha — Educational (Ndula Primary and Secondary Schools)

e) RPC/1169/019/026 — Proposed Subdivision of L.R No. 12203/1 in to five
subplots in Kiambu County (Annexure 10)

1) A — 1792.54Ha — Remains with Del Monte Kenya Ltd.

ii)  B-— 55.32Ha - Surrender to County Government of Kiambu
iii) C-67.30Ha - Surrender to County Government of Kiambu
iv) D - 131.50Ha- Surrender to County Government of Kiambu
V) E — 25.50Ha - Surrender to County Government of Kiambu

The survey of all these parcels is complete and awaits approvals from both county
governments of Muranga and Kiambu.

6. Report on a petition by residents of Sabaki Ward, Magarini Constituency
regarding dispossession of ancestral land

6.1 Background

The Committee considered a petition presented by residents of Sabaki Ward, Magarini
Constituency in Malindi County regarding dispossession of their ancestral land
(known as ADC Kiswani Home Farm) within land registration nos. 540, M53, M3B
and L.R 5061.

The residents were evicted by the colonial government from the land in 1927 to pave
way for establishment of Kisima Farm owned by a foreign national. They did not
receive compensation. The Government purchased the land after independence
through Lands Limited and allocated it to Agricultural Development Corporation
(ADC). The management of ADC subdivided the land and allocated it to individuals
and companies in the 1990s without the approval of the ADC board or Lands Limited
Board.

The Ethics and Anti-Corruption Commission commenced investigations into the
irregular subdivisions and allocations in 2010. The matter has been pending before
the Commission since then. The case was also referred to the National Land
Commission in 2014 by the residents. In 2015, the Commission directed that the
transactions be stopped. By this time, approximately 66% of the titles had been issued.
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The Commission had not concluded the case al expiry of the prescribed period for
review grants and dispositions under Section 14 of the National Land Commission Act,
2012.

In its report dated July 2019, the Committee noted with concern the inordinate delay
by the Ethics and Anti-Corruption Commission and the National Land Commission to
investigate the allegations of irregular allocations despite having received the
complaints in 2010 and 2014 respectively. The committee was also concerned that
EACC has not placed caveats to restrict further sub-divisions of the land.

It therefore made the following recommendations-

i) Pursuant to section 15 of the National Land Commission Act, 2012, the National
Land Commission investigates the historical land injustice claim of the
Petitioners and where it establishes valid claims of historical land injustice
consider ordering the revocation of titles issued in respect of ADC Kiswani
Home Farm, comprising land registration numbers 540, M53, M3B and LR. No.
5061 in Malindi and reallocation of the land to the Petitioners

ii) The Ethics and Anti-Corruption Commission should expedite and conclude
investigating all persons who may have been involved in illegally disposing of
the ADC Kiswani Home Farm, comprising land registration numbers 540, M53,
M3B and LR. No. 5061 in Malindi, including issuance of titles on public land
and recommend prosecution to the Director of Public Prosecutions if any person

is found culpable within ninety days of tabling of this report

iii) Pursuant to the procedure provided under section 76 of the Lands Registration
Act, 2012, the Registrar of Lands does immediately place restrictions on the
ADC Kiswani Home Farm, comprising land registration numbers 540, M53,
M3B and LR. No. 5061 in Malindi to guard against further illegal disposal of the
land upon tabling of this Report

iv) The Ethics and Anti-Corruption Commission investigates the circumstances a
person serving as an officer of a state corporation acquired a share in the said
same state corporation and therefore establish the propriety under which the
former managing director of ADC, Dr. Andrew Tuimur acquired one share of
Lands Limited a subsidiary of the ADC.

6.2 Implementation Status
Honorable Chair, further to our report of February 20, 2020, we confirm that
restrictions were placed on the said parcels Nos. 540, M53, M3B and LR. No 5061 to

prohibit further dealings on the land. Copies of the current official searches are
hereby attached marked Annexure 11.
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7.  Report on a petition by residents of Ikolomani Constituency regarding delayed
compensation of land owners for the expansion of Sigalagala-Musoli-Bukura
Butere Road D260

7.1 Background

The National Government through the Kenya Rural Roads Authority embarked on
upgrading of the approximately 35 Kilometres long Sigalagala-Musoli-Bukura Butere
Road in 2011. The construction encroached into private properties displacing many of
the residents residing along the road.

At the start of the project, the Authority entered into an agreement with the
landowners to allow it to enter into the affected land for the purpose of construction
of the road. The Authority jointly with the landowners and an agricultural officer
documented the developments for purposes of compensation.

In 2012, the Authority submitted the request for compulsory land acquisition to the
then Commissioner of Lands. However, the enactment of the Land Act in 2012 shifted
the mandate of compulsory land acquisition to the National Land Commission. The
Commission was constituted in 2013 and it took over the matter and published the
intention to acquire the land vide gazette notice no. 6472 of July 7, 2017. The
Commission and KeRRA between March and May 2018 carried out inspections of the
properties affected by the project. After the inspections, the Commission requested
KeRRA to revise the land acquisition maps to reflect the actual status on the ground.

Gazettement of inquiries into claims of compensation by those affected by the project
has been pending awaiting submission of the revised land acquisition maps and the
appointment of the new Commissioners as it is only the Chairperson who can approve
and gazette the inquiries.

In the report, the Committee observed that the delay in compensating the affected
residents was inordinate, not justifiable and contravened the requirement for prompt
and just compensation as contained in Article 40 of the Constitution as read with the
Land Act, 2012.

The Committee thus recommended as follows-~

1) Pursuant to the provisions of Article 40 of the Constitution and the Land Act,
2012, the Chairperson National Land Commission does gazette the inquiry
dates for the compulsory acquisition of land for the Sigalagala — Musoli —
Bukura Butere Road project within ninety days of the tabling of this report

ii)  The National Land Commission does conduct the vaiuation of parcels of land,

crops and trees affected by the project within ninety days upon the gazettement
of the inquiry dates for the Sigalagala — Musoli — Bukura Butere Road
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iii)  Upon the conclusion of the inquiries and remittance of compensation funds
from Kenya Rural Road Authority (KeRRA), the Chairperson, National Land
commission does disburse the compensation funds to the respective project
affected persons within ninety days.

7.2 Implementation Status

The mandate to compulsory acquire private land for government projects lies with the
National Land Commission. The recommendations for implementation as advised by
the Committee are to be actioned by the Commission and KeRRA.

8.0 Report of the Departmental Committee on Lands regarding land issues in Taita
Taveta County.

Background

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertains the boundaries. A boundary confirmation
survey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended the excision
of 250 acres of land from Teita Sisal Estate for formalization of settlement of residents
of Singila Majengo village in addition to the public utilities within the estate as agreed
by the Management of Teita Sisal Estate.

This Committee invited the Cabinet Secretary to a meeting on June 17, 2020 vide -
letter Ref. NA/DCS/CO1/2020/ (12) dated May 27, 2020 to provide a status report o.
the excision of the 250 acres from Teita Sisal Estate. A report dated June 16, 2020 was
submitted to the Committee (Annexure 1).

The Ministry reported that the excision of Singila Majengo Village, Mwandisha Primary
School and the public utilities incuding the roads and the railway reserves was
undertaken vide Survey Plan No. F/R 467/87. This was to be followed by an approval
of the subdivision scheme plan by the County Government of Taita Taveta which had
not been obtained. The Ministry requested for time to conclude the excision process and
settle the genuine squatters.

1.2 Implementation Status

Honourable Chair, further to our report of June 15, 2020, a meeting between the
County Government of Taita Taveta and the Ministry of Lands & Physical Planning was
held on July 19, 2019.
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Its was agreed that the County Government would facilitate the preparation and
approval of the subdivision scheme plan based on the survey data collected by the
survey team. The County Government is yet to approve the same.

A total of 1368 out of the 1500 parcels have been demarcated and the ground
occupants verified. 45 ownership disputes have been resolved.

Teita Sisal Estate has committed to surrender the original fitle so that the excision
process can be finalized.

Honourable Chair, the Ministry is engaging the county government with a view to
finalize the process as soon as possible.

Honorable Chair, I submit.

Dr. Nicholas Muraguri
Principal Secretary

October 27, 2020
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SUBMISSIONS TO THE NATIONAL ASSEMBLY SELECT COMMITTTEE ON
IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/COI/2021/ (084) dated June 10, 2021, the
Committee requested the Cabinet Secretary, Ministry of Lands and Physical Planning to
report on the implementation status of the following reports:

L. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura~ Butere Road D260

2. Report of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constituency by the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
oobstruction of the tarmacking of Konza-Katumani Road
Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, I wish to respond as follows:

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura-~ Butere Road D260

Honourable Chair,

The Departmental Committee on Lands considered a petition regarding delayed
compensation for private land compulsorily acquired by Kenya Rural Road Authority
(KeRRA) in 2011 for construction of the Sigalagala-Musoli-Bukura Butere Road. The
Committee in its report dated November 19, 2019 recommended as follows:
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1) Pursuant to the provisions of Article 40 of the Constitution and the Land Act, 2012,
the Chairperson, National Land Commission does gazette the inquiry dates for the
compulsory acquisition of land for the Sigalagala — Musoli — Bukura Butere Road
project within ninety days of the tabling of this report

ii)  The National Land Commission does conduct the valuation of parcels of land, crops
and trees affected by the project within ninety days upon the gazettement of the
inquiry dates for the Sigalagala — Musoli — Bukura Butere Road

iii)  Upon the conclusion of the inquiries and remittance of compensation funds from
Kenya Rural Road Authority (KeRRA), the Chairperson, National Land commission
does disburse the compensation funds to the respective project affected persons

within ninety days.

Implementation Status
Honourable Chair,

Recommendations (i) (i) and (iii) are to be actioned by the National Land Commission
and Kenya Rural Road Authority KeRRA.

2. Report of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constituency by the Kenya Defence Forces

Honourable Chair,

The petition concerned land LR No. 5875/2 claimed by the petitioners (Roysa
Community Development Society, the Kenya Defence Forces (KDF) and Kasarani Mall
Limited (a subsidiary of Uchumi Supermarket PLC).

The land was registered in the name of Mayer Jacob Samuels (who died in 1974). The
Government published a notice of intention to acquire the parcel for the Kenya Defence
Forces Vide Kenya Gazette Notice No. 5151 and 5152 of November 22, 1985. On August
8, 1995 an award for Kshs. 4,140,000/~ was issued by the Commissioner of Lands. A
‘Notice of Taking Possession’ by the Government was lodged and registered in volume N.
10, Folio 494/30 File 6943 on June 25, 1986. The notice required the owner to deliver
the title document to the Registrar of Titles for cancellation

The award was however challenged in the High Court under Land Acquisition Appeal
No. 2 of 1986. In accordance with Section 13(2) of the Land Acquisition Act, the
compensation money was deposited in the High Court and a deposit receipt issued by the
Registrar. The money was subsequently deposited to Middle East Bank and released to the
owner of the land on October 3, 1987. The High Court enhanced the award to Kshs.
23,000,000 and the same was subsequently appealed by the Hon. Attorney General vide
Civil Appeal No. 109 of 1987.
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The appeal was stood over generally to pave way for an out of court settlement. The out
of court settlement was not finalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the land was allocated to Solio Construction
Company Limited as a fresh allocation in 2001 and was later transferred to Kasarani Mall
Limited on March 20, 2001. In 2019, the County Government of Nairobi and the
National Land Commission also allocated the land to the petitioners who claimed to be
occupying the same. Subsequently, the Ministry of Lands and Physical Planning issued
the subdivision scheme approval letters.

In considering the petition, the Committee noted in its report dated December 2019 that:

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded

i)  That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of
Lands, the Committee noted that the High Court under the Land Acquisition Appeal
No. 2 of 1986 had enhanced the award to Kshs. 23,000,000 and the same has not
been paid to date. It had not also been demonstrated that the Kshs. 3,530, 500
allegedly paid to the Commissioner of Lands was released to Mr. Jacobs

iii)  The Committee noted with concern that the KDF only occupied the land thirty-
three years later and the land remains undeveloped to date.

It thus recommended that:

i) The Ministry of Lands and Physical planning in consultation with the National
Land Commission and the Nairobi County government does complete the titling
process for L.R No. 5875/2 within 180 days of tabling this report

i) The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Fhysical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report

iii) ~ The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.
5875/2.
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Implementation status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

The Honourable Attorney General as the Principal Legal Advisor to the Government gave
an advisory to the National Assembly vide a letter Ref. AG/CIV/47/20 dated August 11,
2020 regarding implementation of the report of the Departmental Committee on Lands
in this matter (Annexure 1a). In view of this advisory, the Ministry has not been able to
implement the recommendation. We have written to the Hon. Attorney General to seek
guidance on the way forward and shall report to the Committee as soon as we are guided.

Further, the Environment and Land Court in N airobi issued a judgement in ELC Case No.
153 of 2017 (formerly 495/2011) concerning the subject parcel of land LR 5875/2.
The said judgment upheld the title held by Kasarani Mall Limited and issued a permanent
injunction restraining the petitioners from trespassing on the land. A copy of the
judgment is marked (Annexure 1b).

The Petitioners also have a subsisting court case over the subject land at the Environment
and Land Court in Nairobi, Judicial Review Application No. E008 OF 2020 (Republic-
versus-Director Land Administration, Ministry of Lands & Physical Planning, Chief Land
Registrar and the Attorney General)

Honourable Chair, in response to recommendation (i), I wish to state as follows:

The recommendation of the Committee is to be actioned by the Director of Criminal
Investigations.

Honourable Chair, in response to recommendation (iif), I wish to state as follows:

L. R No. 23393 is registered in favour of Kasarani Mall Limited. The parcel is adjacent to
L R 5875/2 and is not in contention given that the application by Kasarani Mall Limited
for amalgamation of the two properties was never finalised.

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of public road (Konza-Katuani Road)

Honourable Chair,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction
of the tarmacking of the Konza-Katumani road over a contested 400 Meters portion of
the road traversing on private land L.R No. 355/ 2.

In its report dated October, 2020 the Committee noted that although the 400 meters road
passing through LR No. 7374 is not a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road is the shortest and most convenient
route joining the Mombasa Road for use by the residents of Vota and other members of
the public. It thus recommended:

i) That the National Land Commission does consider facilitating the creation of a
public right of way pursuant to Section 143 of the Land Act, 2012 to ensure the
convenient passage of the residents of Vota through the 400 meters road which
they have been using for over fifty years within six months of the tabling of this
report

ii)  The Cabinet Secretary Ministry of Lands and Physical Planning does fast track the
development of the land value index as contained in the Land Value (Amendment)
Act 2019 to address the challenge of over-valuation of land identified for the
development of public projects within three months of the tabling of this report.

.

Implementation Status
Honourable Chair, in response to recommendation (1), I wish to state as follows:

The process for the creation of a public right of way is prescribed under Sections 143-
148 of the Land Act, 2012 read together with Part VII of the Land Regulations, 2017.

The National Land Commission is empowered under Sections 143 to 148 of the Land Act,
2012 to create a public right of way. A public right of way created for the benefit of the
National Government or County Government, a Local Authority or any corporate body
to facilitate the functions of such bodies is referred to as a wayleave. Where a public right
of way is created for the benefit of the public as is the case herein it is referred to as a
communal right of way.

Under Section 145 of the Act and Regulation 51 (2) of the Land Regulations, 2017, a
county government, an association or any group of persons may make the application to
the Commission for creation of a communal right of way. The Commission may also make
the application on its own motion pursuant to Section 146 of the Act. The applicant is
required to obtain a survey map from the authority responsible for survey and mark the
proposed position of the public (communal) right of way.

Regulation 52 (1) requires the Commission to serve a notice of the application to all
persons occupying the land over which the communal right of way is sought and make
an announcement of the notice in a radio station with nationwide coverage. The
Commission is also supposed to publish the notice along the route of the proposed right
of way.

Upon receipt of all information and where there are no objections after expiry of the
period specified in the notice (90 days) the Commission shall recommend to the Cabinet
Secretary to create the communal right of way (Regulation 53).
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Where there are objections/representations to the application, Section 146 of the Land
Act requires the Commission to consider representations and objections received
pursuant to the said notices and recommend to the Cabinet Secretary whether to carry
out a public inquiry into the representations/objections or refer the application for
creation of a communal right of way to the county government for its opinion or to
initiate and  facilitate  negotiations ~ with  persons who have made
representations/objections on the application with a view of reaching a consensus on
that application.

Honourable Chair,

Where the recommendation is for a public inquiry, the Cabinet Secretary will constitute
a public inquiry panel constituting a representative of the Institution of Surveyors of
Kenya, Ministry of Lands and Physical Planning, Law Society of Kenya, National Land
Commission, the respective county government and Kenya Institute of Planners. The
inquiry panel will then place a two weeks’ notice specifying the date, time and place of
inquiry to all parties to make submissions on the application for the communal right of
way. At the expiry of two weeks from the date of hearing, a report of the inquiry shall be
submitted to the Cabinet Secretary (Regulations 55 & 56 of the Land Regulations, 2017).

Where the Commission recommends that the matter be referred to the respective county
government, the Cabinet Secretary shall within two weeks refer the matter to the county
government to give their opinion. The county government shall within two weeks
forward its opinion to the Cabinet Secretary in writing (Regulation 57 of the Land
Regulations, 2017).

Where the Commission recommends negotiations, the Cabinet Secretary shall within two
weeks initiate negotiations between the persons who made objections/ representations
and the applicant.

The Cabinet Secretary will determine whether or not to create the communal right of
way after considering as the case be the recommendation of the Commission, or the
advice of the county government or the outcome of any negotiations that may have been
reached between the applicant for the right of way and those who made representations

or objections.

If the Cabinet Secretary decides to create a right of way, an Order to that effect which
shall be published in the Kenya Gazette. Once the order is made, any person who had
made representation or objection to the application to the creation of the right of way
may appeal against the decision of the Cabinet Secretary to the Court only on a point of

law.
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Honourable Chair,

Section 148 (1) of the Act provides that compensation shall be payable to any person for
the use of land which the person is in lawful or actual occupation with respect to the
communal right of way which compensation shall be based on the value of the land as
determined by a qualified valuer. Section 148 (4) of the Act places the duty to pay
compensation upon the state department, public authority or corporate authority that
has applied for the communal right of way.

Under Regulation 60 (1) of the Land Regulations, 2017 the Cabinet Secretary may create
the public right of way upon completion of the processes outlined above.

Honourable Chair,

The Land Act, 2012 and the Land Regulations, 2017 have an elaborate procedure to be
followed when one wants to create a communal right of way over private land. The
Commission through a letter Ref. NLC/1/26/1 dated April 13,2021 recommended the
creation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Departmental Committee on Lands (Annexure 2). However, the
recommendations of the Committee are subject to the process prescribed in law. We have
engaged the Commission to take the necessary steps provided in law vide our letter Ref.
MOLPP/ADM/CSO/1/760 dated April 29, 2021 (Annexure 3). Once this is done, we
shall action accordingly.

Honourable Chair, in response to recommendation (i), I wish to state as follows:

Further to our report dated March 3, 2021 contained in Annexure 4 (Pgs. 11-14), 1
wish to report that we have since prepared and undertaken stakeholder validation of
Land Value Index Maps for Kakamega, Busia, Bungoma, Vihiga and Siaya counties. The
main challenge remains shortage of funds to fast track the process.

The Land Value Index Maps shall be submitted by end of August, 2021 for approval by
the National Assembly and the Senate in accordance with Section 107A of the Land Act,
2012.
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\,@/ Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited.

Honourable Chair,

The Committee considered a petition presented by Mr. Philip Njuguna on behalf of
Kandara Residents Association regarding irregular renewal of leases held by Del Monte
Kenya Limited. The petitioners claimed that the County Government of Muranga
renewed the leases to Del Monte contrary to Section 13 of the Land Act requiring public
participation to determine whether the public had an interest in the land.

The Committee in considering the petition noted that the National Land Commission dealt
with the matter as a historical land injustice claim and recommended, among other
things, that the land held by Del Monte Kenya Limited be resurveyed to establish if the
company was in possession of land that it is not registered to hold. The Committee also
observed that despite there being several court cases regarding renewal of leases and
implementation of the recommendations of the Commission, Del Monte Kenya Limited
was not opposed the resurvey of the land in question.

It therefore made the following recommendations in its report dated November 2019:

i) The Director of Surveys, Ministry of Lands and Physical Planning does resurvey the
Jand held by Del Monte Kenya Limited in Murang’a and Kiambu Counties within

ninety days of tabling of this report.

ii) The National Land Commission does investigate the circumstances under which L.R.
Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been
surrendered to the Government by two companies namely Sassa Coffee and Rappit B.
Limited were later irregularly acquired by Del Monte Kenya Limited within ninety
days of tabling this report.

Implementation status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

In our report dated October 27, 2020 (Annexure 5) (Pgs. 9-11), the Ministry reported
that the resurvey of the land held by Del Monte Kenya Limited in Muranga and Kiambu
counties was undertaken as directed.

The County Governments of Muranga and Kiambu have not yet given their approvals to
the subdivisions and the extension/renewal of the leases (Form PPA 2) to facilitate

registration.
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Honourable Chair, in response to recommendation (ii), I wish to state as follows:

The recommendation is directed at the National Land Commission.

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair,

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation
survey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended in its report
dated June, 2015 the excision of 250 acres of land from Teita Sisal Estate for
formalization of settlement of residents of Singila Majengo village in addition to the
public utilities within the estate as agreed by the management of Teita Sisal Estate.

Implementation status
Honourable Chair,

In our report dated March 3, 2021 (Annexure 4) (Pgs. 16-17), the Ministry reported
that the excision of Singila Majengo Village, Mwandisha Primary School and the public
utilities including the roads and the railway reserves was undertaken vide Survey Plan
No. F/R 467/87. The County Government of Taita Taveta approved the application for
subdivision and change of user vide a PPA 2 form dated November 14, 2019.

This resulted in creation of Mwatate/Mwatate Block 1/ (11-13). Parcels 11 and 12 are
to be surrendered to the National Government while parcel 13 is to be registered in the
original owner’s name. The owner proposed to further subdivide parcel 13.

The Director Land Administration issued subdivision scheme approval letters on January
4,2021 as follows;

Parcel No. Size (Ha.) Beneficiary

Mwatate/Mwatate Land Settlement Fund Board of Trustees
Block  1/11(Shingila ‘

Majengo) 85.81
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Mwatate/ Mwatate Cabinet Secretary to the National Treasury

Block 1/12 (Mwandishi | 6.34
Primary School)

Mwatate/ Mwatate 1191.19 Teita Estates Limited

Block 1/14

Mwatate/ Mwatate 4936.57 Teita Estates Limited

Block 1/15

Mwatate/ Mwatate 406.26 Teita Estates Limited

Block 1/16

Mwatate/Mwatate 182,54 Land Settlement Fund Board of Trustees

Block 1/17 (Langateni)

In our last report dated March 3, 2021, the we reported that we were waiting for
surrender of the mother title to facilitate registration of the scheme and issuance of titles.

Honourable Chair, I wish to report that the title has since been surrendered. There were
Charges registered against the title in favour of Standard Chartered Bank Limited which
were discharged on May 5, 2021 to facilitate registration of the subdivisions. Annexure

6 is a copy of the title.

The Ministry shall process the titles in two weeks time.

July 29, 2021
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Appendix V

Submission by the National Land Commission
regarding the implementation status of the Report of
the Departmental Committee on Lands regarding

irregular renewal of leases of Land by Del Monte

Kenya Limited
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OFFICE OF THE CHAIRMAN
Tel. 0208000242 ACK GARDEN ANNEX BUILDING
Email.  chair@landcommission.go.ke 1t NGONG AVENUE
Website: www.landcommission.go.ke P.O BOX 44417-00100
When replying please quote NAIROBI
OUR REF: NLC/1/7/13 19t July, 2021
Mr. Michael Sialai, EBS
Clerk of the National Assembly )
Clerk's Chambers LQ,_(, L )(~
Parliament Buildings pd L«\\,‘V

P.O. Box 41842-00100 - \.\O\ﬁv}
NAIROBI - .
m_

Dear /%b;ﬁ%/ _/7/4/4% :

SUBMISSION OF RESPONSES TO VARIOUS PARLIAMENTARY MATLERS :

Reference is made to the following under listed matters that the National Land Commission
was invited by respective National Parliamentary Committees.

S/NO | Ref/Date Subject Matter Committee
1 NA/DAASC/COI/2021/(32) of | Various responses | Implementation
10* March 2021 to petitions Status on House
Resolutions
2 NA/DAASC/COI/2021/(071)  of | Various  responses | Implementation
10t June 2021 to petitions Status on House
Resolutions

The sessions were conducted virtually and respective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and cooperation.

Yours

Gershom Otachi Bw'Omanwa
CHAIRMAN
Encl
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RESPONSE TO THE SELECT COMMITTTEE ON IMPLEMENTATION STATUS OF HOUSE
RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/CO01/2021/ (071) dated 10 June, 2021, the
Committee requested the Ministry of Lands and Physical Planning (MoLPP) and the
National Land Commission (NLC) to apprise it on the implementation status of the
foliowing reports- o S e

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Butere Road D260, as communicated vide our letter Ref:
NA/DCS/C01/2019/ (134) dated 17t December, 2019;

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces as communicated vide our letter Ref: NA/DLP/TBO/RES.006/2020 dated
17th August, 2020;

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vota, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of the Konza-Katumani Road, as communicated vide
our letter Ref: NA/DLP/TBO/RES.09/2020 (11) dated 18th September, 2020;

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee’s consideration and understanding
in rescheduling the meeting as requested vide our letter Ref. NLC/1/31 dated 25t June
2021 and your subsequent invitation as communicated vide your letter Ref
NA/DAASC/CO1/2021/ (082) dated 12t July, 2021 for a physical appearance.

Honourable Chair on the matters stated above NLC wishes to respond as follows-

1. Report on a petition by residents of Ikolomani Constituency regarding delayed
compensation of landowners for the expansion of Sigalagala-Musoli-Bukura
Butere Road D260

The NLC in its submission to this Committee on Wednesday 14" April 2021
responded as follows;



2. Subdivisions: Some parcels had been subdivided and this would necessitate publiéation
of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels.

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces

The NLC in its submission to this Committee on Wednesday 14" April 2021
responded as follows;

2.1Background and Context
Honourable Chair,

The Committee considered a petition by former workers of the late Mayer Jacob Samuels
regarding invasion and eviction of the workers by the Kenya Defence Forces from L.R No.
5875/2 located in Roysambu measuring 17.16 acres.

The petitioners claimed that they were former workers of the late Mayer Jacob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away in 1974. They claimed that the deceased’s family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from
the land in April 2019.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with effect from
November 1, 1904. The lease expired on November 1, 2003.

The Government published a notice of intention to acquire the land for the Kenya Defence
Forces and a ‘Notice of Taking Possession’ by the Government absolutely was lodged arid
registered in June 25, 1986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.
3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is
pending in the Court of Appeal.



An application for extension of the lease was made by the administrator of the estate of the
late Mr. Jacobs on November 4, 1985. This was however declined by the Commissioner of
Land since the process of compulsory acquisition was ongoing. According to the National
Land Commission and the Nairobi City County the land therefore reverted to the county
government upon expiry of the lease. This was the basis for the approval of the subdivision
and subsequent allocation to Roysa Community Development Society.

In 2001, the land was allocated to Solio Construction Company Limited through an
allotment letter as a fresh allocation and a title issued. The land was later transferred to
Kasarani Mall a subsidiary of Uchumi Supermarket PLC on March 20, 2001.

In considering the petition, the Committee noted in its report dated December 2019 that-

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded.

ii) That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of
1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid
to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to
the Commissioner of Lands was released to Mr. Jacobs.

iii) The Committee noted with concern that the KDF only occupied the land thirty-three
years later and the land remains undeveloped to date

In the end, the Committee made the following findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya
Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

i{) Based on the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the
last registered owner of L.R. No. 5875/2 was Mr. M.]. Samuels.

iii) There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2

iv) In accordance with the property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. ]J. Samuels
signifying that the records of the county still identify Mr. M. ]. Samuels as the owner
of the land

v) The National Land Commission confirmed that the lease for LR. No. 5875/2 expired
on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution



vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual
ownership upon payment of Kshs. 69,500.00 of which some of the members. had
already paid. ' '

viii) There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent
transactions on L. R No. 5875/2 leading to loss of public funds.

ix) Although, the Ministry of Lands and Physical Planning submitted that it was aware
that the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development
Society for titling of L.R. 5875/2 to individual members.

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents
submitted to the Committee indicate that the Ministry was involved in the sub-
division process

xii)In response to the Petitioners' prayers and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County

Government does complete the titling process for L. R No. 5875/2 within 180 days
of tabling of this Report

xiii) The Committee also recommends that the Director for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No. 5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

Xiv) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does secure the title relating to L.R 23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced
by the attempt to amalgamate it with L.R 5875/2



Honourable Chair,

In the report dated December 5, 2019, the Departmental Committee on Lands made the
following recommendations; j :

i) The Ministry of Lands and Physical planning in consultation with the National Land
Commission and the Nairobi County government does complete the titling process
for L.R No. 5875/2 within 180 days of tabling this report.

ii) The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report.

iii) The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.

5875/2

2.2 Implementation status
Honourable Chair, [ wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the
renort by the Lands Committee and its final recommendations; That NLC is expected to
play a consultative role with regards to recommendation number (i) as listed above.

Notably, the NLC does not have a direct or primary role in the processes of registration,
cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme
Court in SC Advisory Opinion No. 2 of 2014 - In particular, in Paragraphs 289, 292, 293,
310 and 311 the Supreme Court addresses the issues of the role of National Government
and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the law and it's mandate.

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

Honourable Chair,

~ =

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.



3.2.2 Statutory provisions
The land Act, 2012 section 143(1) provides that subject to and in accordance with this

section and section 146, the Commission may, create a right of way which shall be
known as public right of way. Further, section 145 states that a county government, an
association, or any group of persons may make an application to the Commission for a
communal right of way. Section 146 provides the determination of public right of way,
process and procedure the Commission shall use to create a public right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands
who makes an order through a gazette notice upon recommendation by the
Commission.

Once the Cabinet Secretary has made an order to create a public right of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys
to be delivered to the Registrar to enabie the registrar to exercise the powers under this
section.

Section 148 states that compensation is payable to any person for the use of land, of
which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once created shall vest in either National or County Government as the case may be.

The Land (General) Regulations provides the instruments required in creation of the
right of way (i.e. FORM LA.54 and FORM LA.55).

3.2.3 Recommendation to the Cabinet Secretary

The Commission recommend the creation of public right of way by the Cabinet
Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1)(b)
of the Land Act, 2012. A letter Ref. NLC/1/26/1 dated 13t April 2021 has been written
to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect
(Annex3).

3.4 Current Implementation Status )

The national land Commission pursuant to -the recommendations of the Committee
proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref. MOLPP/ADM/CSO/1/760 dated 29t April 2021. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)

In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated 25t June
2021(Annex 5).
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-21
issued by the Government printer vide letter ref: NLC/VAL.1555/16 dated 22nd June
2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2" July 2021 (Annex
7), KURA responded and requested for termination of the process citing the fact that the
road had been re-aligned.

A subsequent letter Ref KURA/URPD/SUR/3 (31) dated 9t July 2021 quoting earlier
correspondence Ref. KURA/URPD/SUR/5(2) dated 4t June 2021 from KURA affirmed its
inability to execute the matter as envisaged by the Lands Committee (Annex 8 &9).

The Commission is unable to progress this matter further without assurance of availability
of budgetary support to meet administrative costs as well as compensation (if any) for the
land affected. The Commission further needs guidance from the Committee on the overall
way forward as well clarity on Government Agency that is to be vested with the Public
Right of Way once created taking into consideration that the identified agency will be
responsible for the administrative costs as well as compensation (if any).

4. Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the presented
status of Del Monte landholding;

SN | Parcel No. | Use Size(Ha) Lease Period | Term | County
1 | 13289 Industrial 22.84Ha 1973 -2022 |49 Muranga
2 |12157/2 Agricultural | 40.87Ha 1973 -2022 | 49 Muranga
3 |12157/3 Agricultural | 2.987Ha 1973-2022 |49 Muranga
4 | 12157/4 Agricultural | 2.311Ha 1973-2022 | 49 Muranga
5 |12157/5 | Agricultural | 5.677Ha . | 1973-2022 | 49 Muranga
6 |12203/1 Agricultural | 2101Ha 1970-2019 |49 Kiambu
7 |12203/2 Agricultural | 56.57Ha 1970-2019 |49 Kiambu
8 | 12158 Agricultural | 2972.8Ha 1973-2022 | 49 Muranga/Kiambu
9 |12157 Agricultural | 3938.4Ha 1973-2022 |49 Muranga
Total (Ha) 9,143.455Ha | Appx.22,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal
Honourable Chairman,

The NLC received applications for extension of leases for three (3) listed properties; LR
NOS. 12203/1, 12203/2 & 12158 located in Kiambu County and Seven (7) listed
properties; LR NOS. 12157/1, 12157 /2, 12157/3, 12157 /4, 12157 /5, 12158 & 13289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (1) of the Land (Renewal and Extension of Leases) Rules, 2017 the
application letters were supported by the following documents:-

i Completed Form LA 22;
ii. Official Searches from Land Registry;
iii. Copy of titles for each property;
iv. Copies of Certificates of Incorporation;
V. Company Search (CR 12);
Vi. A resolution of the Del-Monte (K) Limited Board to apply for extension of
leases
vii. Kiambu/ Murang’a County Rates Clearance Certificate;
viil. Rent payment receipts;
ix. A Planning Report prepared by their appointed Planners;
X. Copy of the Physical Planner’s Practicing Certificate;
Xi. Copy of the written consent from Del-Monte Kenya Limited appointing
Plan Consultants Limited to act on their behalf; and
xii, Summary report on Del-Monte.

The National Land Commission vide letter NLC/8/1 dated 9t October 2020 forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
copied to respective County’s Executive Committee Member in charge of Lands as provided
for in rules 2 (2), 2 (3), 2 (4) and 2 (5) of the Land (Renewal and Extension of Leases)
Rules, 2017(Annex 10).

Further NLC drew the attention of all parties vide letter Ref. NLC/8/1 dated 9th October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLI/004/2017 and Gazette Notice Number
1995 dated 1st March 2019 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11).

Honourable Chair once the Commission receives a feedback on lease renewal request, it
will proceed to process the request as pet the law.
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4.3 Response with respect to LR No 12158

The National Assembly Committee on Implementations on its sitting on Wednesday 14t
April 2021discussed and tasked the National Lands Commission investigate claims that
parcels related to LR. No 12158 were surrendered to the government by two companies
namely Sassa Coffee and Rapids Limited before being acquired by Del Monte Kenya

Limited.

The Committee specifically on its consideraiior of a report from the Departmental
Committee on Lands, observed that the submissions made by the Ministry of Lands and
Physical Planning indicated that LR. No 12158 measuring 2900 acres in Muranga County
that is registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos

10862,10741, 11312 and 11146.
Honourable Chair, we wish to submit as follows-
The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. 10862, 10741,11312 and 11146 (including LR. No. 2953 not
mentioned in this report) were owned by Chui Estates Limited upto around 1973 when
through a memorandum of registration of transfer of lands and at a consideration of
Ksh.2,000,000 they were transferred to the Government of the republic of Kenya. The
transfer was executed on 21st May 1973 (Annex 12 &13).

Implementation Status
The Commission has written to the Ministry of Lands as custodian of land registration and

survey records vide our letter NLC/8/1 dated 22nd April 2021 and is awaiting response.
(Annex 14)

The Commission notes that the recommendations of the Committee on amalgamation and
subsequent ownership of the parcels of land in question by Del Monte is better actioned by
the MoLPP who are in a better position to conclusively respond to the amalgamation

question,

5. Report on the Petition regarding land issues in Taita Taveta County
Honourable Chair,

5.1 Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation survey
was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion
of land occupied by the community.
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The Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from Teita Sisal Estate for formalization of settlement of residents of
Singila Majengo village in addition to the public utilities within the estate as agreed by the
management of Teita Sisal Estate.

5.2 Implementation status
Honourable Chair,

The recommendations of the Committee are to be actioned by the Ministry of Lands and
Physical Planning.

Honourable Chair, I Submit

(Bt oK

GERSHOM OTACHI BW' OMANWA
CHAIRMAN

19th July, 2021
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Annex 2

In the Matter of the National Land Commission [2015] eKLR

[309] From the foregoing assessment, it is clear that the applicant’s specific request,
that this Court delineate the respective functions of the NLC and of the Ministry of Land,
is already answered with sufficient clarity: the allocation of discrete functions to the one
or the other is not possible, or indeed necessary. The essence of the Supreme Court’s
Advisory Opinion is that the vital subjeci of land-asset governance runs in functional
chains, that incorporate different State agencies; and each of them is required to
work in co-operation with the others, within the framework of a scheme of checks-

and-balances—the ultimate goal being to deliver certain essentials to the people of
Kenya.

[310] Falling within that broad opinion are more limited sub-sets—an important one
being this: The NLC has a mandate in respect of various processes leading to the
registration of land, but neither the Constitution nor statute law confers upon it the
power to register titles in land. The task of registering land title lies with the

National Government, and the Ministry has the authority to issue land title on behalf
of the said Government.

[311] That the Ministry of Land is the special entity with authority to register and issue

land title, in this Court’s opinion, bears restating. Land title, by its singularity as the
mark of entitlement to landed property, is the ultimate expression of a vital property
right, quite apart from being the very reference-point in numerous financial and
business transactions-national and international. On that account, the sole national
repository to issue, and to guarantee the validity and integrity of title, is the central State
machinery, as a player on the international plane, acting through the Executive organ.

[312] As already noted herein, the various statutes reléting to land are not in all cases
consistent among themselves; and in some cases they have been framed with
imprecision, and without a clear reflection of the relevant principles of the Constitution.
We recommend that the complete set of land-related statutes, be placed before the
Honourable the Attorney-General, and before the Kenya Law Reform Commission,
for a detailed professional review, in the context of this Advisory Opinion.

[313] In the course of rendering this Advisory Opinion, we have considered the
mandates of the NLC as set out in the Constitution [Article 67(2) (d), (e) and (f)]. These
are: conducting research on land issues and on natural resources—with appropriate
recommendations to certain agencies; initiating inquiries into historical land

grievances—and recommending courses of redress; promoting traditional methods of
resolving land conflict.

[314] From those provisions, it is clear to us that the NLC bears a brains-trust mandate
in relation to land grievances, with functions that are in nature consultative, advisory,
and safeguard-oriented. As regards such functions, the NLC, on the basis of clearly-
formulated statutes, should be able to design a clearly-structured agenda for regular
operations and inter alia, should seek to devise a well-focussed safeguard-mandate in
relation to land issues.

[315] Co-operation and consultation with other State organs will be important, in
identifying, and defining urgent tasks on the NLC’s agenda. And “consultation” in this
regard, is aptly defined in comparative judicial experience, in the English case,
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In the Matter of the National Land Commission [2015] eKLR

[289] The foregoing sub-Section separates the role of “land administration” from
“registration”, notwithstanding that the term “land administration” has a wider meaning
under the Act, which suggests the inclusion of functions of registration of title. As
implementation is of the essence, we are of the view that a definition on its own, does
not confer any definite category of power; only by a substantive provision in the
relevant Act, can a specific head of power be vested upon any agency. As observed in

para. 287, the position is that, under the Land Registration Act, the NLC has no power to
register title documents.

[290] We recall that neither of the other statutes have defined the term “management”,
or “administration”. Consequently, the meaning of the two terms can only be inferred
from the context within which they have been used. For instance, Section 8 of the Land
Act is prescriptive of the management role of the NLC. It should also be noted that the
Section falls under Part II of the Act, entitled ‘management of public land’: and this gives
additional functions to the NLC, separate from those listed under Section 8. These roles
include identifying public land; keeping a database of all public land; sharing of data; and
land mapping, among others. The Act 2lso prescribes the roles to be performed by the
Cabinet Secretary, with regard to the management and administration of public land.

[291] It is proper to observe, thus, that the Land Act substantively addresses the
‘management’ function of the NLC. This is because it establishes mechanisms with a
bearing on interests in public land. This is consistent with the intention of a variety of
public documents, and of the Constitution-that of establishing an independent
institution that will, in consultation and co-operation with the National and County
Governments, supervise dealings in public land.

[292] Now as regards the NLC Act, it was established to, inter alia, provide for the
management and administration of public land; The roles of the NLC, according to the
NLC Act, are in tandem with its roles in the Land Act. These include: allocation of land;
disposing of public land; leasing and effecting change of user. These roles are the

preparatory steps towards registering a title. Neither of the two statutes gives the NLC
the function of registration of title, in express terms.

[293] In conclusion, the application of the term ‘management’ and ‘administration’, in
all the three statutes, is consistent with the functions of the Commission as expressly
donated by the Constitution. It is clear to us that the function of “registration of title” is
not with reference specifically to “public land”. Registration is conceived to entail all
categories of land; and in our view, fragrenting title issudnce—such a crucial indicia of
the fundamental right of property—could not possibly have been in contemplation
during the legislative process. For such would not only negate constitutional principle,
but would probably breed such anarchy and abuse, as would certainly harm the public
interest. Land title, the symbol of a vital asset, requires the effectual and conclusive
mechanisms of the State’s most central agency. A proper interpretation of the provisions
of the Constitution and the statute law, in this context, should be aimed at achieving
coherence, clarity, and certainty.

e The NLC, National and County Governments: Relationship of Agency”

[294] Mr. Kilukumi, learned counsel for the 2nd Interested Party, urged that the
relationship between the NLC and the National Government is one of agency: since NLC's
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OFFICE OF THE CHAIRMAN

Tel. 0208000242 ACK GARDEN ANNEX BUILDING
Email. __chair@landcommission.go.ke 1t NGONG AVENUE

Website: www.landcommission.go.ke P.O BOX 44417-00100

When replying pleasequote . ‘ .. NAIROBI

Ref: NLC/8/1 o 9th October, 2020

Ms. Farida Karoney, EGH

Cabinet Secretary

Ministry of Lands and Physical Planning

Ardhi House

NAIROBI

Dear C : j Y /k/__c'/) vl uz,..;?/

RE: APPLICATION FOR EXTENSION OF LEASES FOR LR NOS. 12203/1, 12203/2
AND 12158, DELMONTE (K) LIMITED: KIAMBU COUNTY

We have received applications for extension of leases for the above three (3) listed properties
located in Kiambu County from Del-Monte Kenya Limited under rule 2 (1) of the Land (Renewal
and Extension of Leases) Rules, 2017. The application letters are supported by the following
documents:-

i. Completed Form LA 22;
ii. Official Searches from Land Registry; -
iii. Copy of titles for each property;
iv.  Copies of Certificates of Incorporation;
v. Company Search (CR 12);
vi. A resolution of the Del-Monte (K) Limited Board to apply for extension of leases
Murang’a County Rates Clearance Certificate;
vii. Rent payment receipts;
viii. A Planning Report prepared by their appointed Planners;
ix. Copy of the Physical Planner’s Practicing Certificate;
x. Copy of the written consent from Del-Monte Kenya Limited appointing Plan
Consultants Limited to act on their behalf; and
xi.  Summary report on Del-Monte.

We forward the above documents for your consideration as provided for in rules 2 (2), 2 (3),
2 (4) and 2 (5) of the Land (Renewal and Extension of Leases) Rules, 2017.

We look forward to your response.



Thank you for your support and cooperation.

Yours S5 C,a’wez;?;

=g, )
Gershom Otachi Bw’Omanwa
CHAIRMAN

Encls.

Copy to: The County Executive Committee Member
Lands, Housing, Physical Planning, Municipal Administration
and Urban Development
Kiambu County
P.O. BOX 2344-00900
KIAMBU
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OFFICE OF THE CHAIRMAN

Tel. 0208000242 ACK GARDEN ANNEX BUILDING
Email. _ chair@landcommission.go.ke 1t NGONG AVENUE

Website: www.landcommission.go.ke P.O BOX 44417-00100

When replying please quote NAIROBI

Ref: NLC/8/1 9th October, 2020

Ms. Farida Karoney, EGH

Cabinet Secretary

Ministry of Lands and Physical Planning

Ardhi House

NAIROBI

Dear ¢ 5. /X anil

NATIONAL LAND COMMISSION DETERMINATION ON HISTORICAL LAND
INJUSTICE CLAIMS AND LITIGATION RELATING THERETO LEASE RENEWAL
FOR DELMONTE (K) LIMITED

We make reference to the above matter and correspondences forwarding applications
for renewal of leases.

The Commission is mandated under Article 67(1) (e) of the Constitution to initiate
investigations, on its own initiative or on a complaint, into present or historical land
injustices, and recommend appropriate redress. The Commission received a complaint
from Kandara Residents Association over Land Reference Numbers 12157, 12157/2,
12157/3, 12157/4, 12157/5 and 13289 located within Murang’a County and L.R 12158
located partly in Murang’a and Kiambu Counties which are in use and registered to
Delmonte (K) Limited, alleging historical land injustices had been occasioned upon them.
The Commission after investigating the alleged historical injustice gave its finding vide a
determination dated 7t February 2019 and which was subsequently gazetted vide
Gazette Notice No. 1995 dated 1%t March 2019 with a recommendation that;

1. A resurvey should be undertaken by the Director of Survey in conjunction with County

Governments of Murang’a and Kiambu to establish if there is any variance between.

land leased and land the company occupies. Any residue should be given/surrendered
to the Claimants for resettlement and the County Government for public purpose in
the ratio of 70:30 respectively;



Should it be found that there is no residue, then on expiry of the lease a suitable
amount of land should be set aside and held in trust by the County Governments for
purposes of resettlement and public utilities; and

That Delmonte (K) Limited to surrender all public utility within the land to the relevant
National and County Government agencies whether the leases have expired or not.

Extension and Renewal of leases over the subject parcels registered under Delmonte (K)
Limited have however been in constant contention among various parties as enumerated

below.

That four (4) court cases have since been filed by/against Delmonte (k) Limited and have
been under judicial consideration in both the High Court, Environment and Land Court at
Nairobi and Muranga. The court matters are follows;

a) High Court Constitutional Petition No. 398 of 2015 at Nairobi, Delmonte (K)

Limited Vs County Government of Muranga and The Honourable Attorney
General, which predominantly is anchored on that the County Government of
Murang’a had unreasonably and illegally withheld a letter of no objection to the
renewal of the leases to land registered under Delmonte (K) Limited, by demanding
that it cedes a portion of its land to the County Government. The conduct of the
County Government was faulted for violating the petitioner’s right to private property;
for offending the right to a fair hearing and for being discriminatory as enshrined
under Article 10, 27 (1) & (2), 40 and 47 of the Constitution therefore urging the
court to intercede.

The same was however dismissed vide a judgement dated 20" September 2019
where the constitutional court held that the issue raised by the Petitioner (Delmonte
(k) Limited) in its suite was principally on extension of leases of its land and that the
same solely fell within the parameters of the Environment and Land Court;

b) Environment and Land Court No. 53 of 2018 at Muranga, Kandara
Residents Association and Others Vs Delmonte (k) Limited, National
Land Commission, County Government of Kiambu and Muranga, which
primarily seeks to restrain the National Land Commission from renewing the leases
for the properties known as L.R Nos. 12157/2, 12157/3, 12157/4, 12157/5, 12158,
13169, 12203/1, 12203/2 and 13289 in favor of Delmonte (K) Limited. The same
is still under judicial consideration before the Environment and Land Court (ELC)

in Murang’a;

c) Environment and Land Court No. 86 of 2018 at Muranga, Kenya National
Chamber of Commerce & Industry (Murang’a Chapter) and Others Vs
Delmonte (k) Limited, National Land Commission, County Government
of Muranga and Others, which seeks to redeem their historical rights and atone
over L.R Nos. 12157/2, 12157/3, 12157/4, 12157/5, 12158, 13169, 12203/1,
12203/2 and 13289 which are currently registered and in occupation by Delmonte

(k) Limited.
Page 2 of 3



d)

Yours

Armex \\

The matter has since been dismissed after a Preliminary Objection was raised
challenging the legality/capacity of the Claimant group in suing on or behalf of its
2000 or more members;

High Court Constitutional Petition Number 48 of 2019 at Nairobi,
Delmonte (K) Limited Vs National Land Commission and Attorney
General, which predominantly seeks to challenge the constitutionality of Section
15 (3) (b) (i), (ii) and quash the Determination of the National Land Commission’s
Historical Land Injustice Committee dated 7th February, 2019 made in Complaint
Number NLC/HLI/004/2017. Further, it seeks to expel the Gazette Notice number
1995 dated 18th February, 2019 and published on 1st March, 2019 in so far as it
relates to parcels of land registered under Delmonte (K) Limited. The matter has
however since been transferred to Environment and Land Court at Murang’a for
judicial consideration, after a challenge was raised as to the jurisdiction of the
constitutional court at Nairobi in adjudicating of the matter. It is coming up for
mention for directions on the Hearing of the substantive Petition on 13t October
2020.
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Gershom Otachi Bw'omanwa
CHAIRMAN

Copy to: Dr. Nicholas Muraguri

Principal Secretary
Ministry of Lands Physical Planning
NAIROBI

The County Executive Committee Member

Lands, Housing, Physical Planning, Municipal Administration
and Urban Development

County Government of Muranga

MURANGA

The County Executive Committee Member

Lands, Housing, Physical Planning, Municipal Administration
and Urban Development

Kiambu County

P.0. BOX 2344-00900

KIAMBU
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OFFICE OF THE CHAIRMAN
Tel. 0208000242 ACK GARDEN ANNEX BUILDING
Email. chair@landcommission.go.ke 1*t NGONG AVENUE
Website: www.landcommission.go.ke P.0 BOX 44417-00100
When replying please quote NAIROBI
Ref: NLC/8/1 22nd April, 2021
Ms. Farida Karoney, EGH

Cabinet Secretary

Ministry of Lands and Physical Planning
P.O. Box 30297 -00100

NAIROBI

Dear (- 5, /(ﬂﬂ/tw/t//
PARLIAMENTARY RESPONSE ON DEL MONTE LEASE RENEWAL

The National Assembly Committee on Implementations on its sitting on Wednesday 14%
April 2021discussed and tasked the National Land Commission to respond within two
weeks on various matters.

On its consideration of a report from the Departmental Committee on Lands, it was
observed that the submissions made by the Ministry of Lands and Physical Planning
indicated that LR. No 12158 measuring 2900 acres in Muranga County that is registered
in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos 10862,10741,
11312 and 11146.

In its recommendation, the Committee in part reported and directed as follows;

\The National Land Commission does investigate the circumstances under LR. Nos 10862,
10741, 11312 and 11146 that were said to have been surrendered to the Government by
two companies namely Sassa Coffee and Rappit B Limited were later acquired by Del
Monte Kenya Limited within ninety days of tabling this report.

In view of the above, I kindly request that you provide us with a historical and survey
search for the parcels in question to enable us respond appropriately to the National
Assembly Committee on Implementation of House Resolutions.

Attached are relevant extracts of the report for your'féference.



Thank you for your continued support and cooperation.

Yours 5444{,(/&4—(/

%@M@

Gershom Otachi Bw'Omanwa

CHAIRMAN

Copy: Dr. Nicholas Muraguri, CBS
Principal Secretary,
Ministry of Lands and Physical Planning
Ardhi House

NAIROBI
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Submission by Kandara Residents Association



TKUA s PARTNERS

A VOCAT

OUR REF: KRA/LIT/1 YOUR REF: TBA DATE: 7™ OCTOBER, 2021

THE CHAIRMAN

NATIONAL ASSEMBLY COMMITTEE ON IMPLEMENTATION
P.O BOX 41079

NAIROBI.

Dear Sir,

RE: HISTORICAL INJUSTICE CLAIM AGAINST DELMONTE KENYA LIMITED BY
KANDARA RESIDENCE ASSOCIATION.

We refer to the above matter, the Petition by the Late Philip M. G Kamau to the
National Assembly on behalf of Kandara Residence Association and several

l appearances before the Honourable Committee on the above subject matter.

l These submissions are in response to the representations of the National Land
Commission and the Ministry of Land and Physical Planning before yourselves as
well as our client's prayers to the Honourable Committee as it embarks on

preparing its report on the petition.

a) Background.

Our client is a society duly registered under the Societies Act Cap 108, Laws of
‘ Kenya and it comprises a membership of more than four thousand members who
live in the environs neighboring all that land Occupied by Del Monte Kenya
Limited (hereinafter referred to as “DMKL"}. In terms of geographical jurisdiction,
the membership is drawn from Kiambu and Muranga Counties where the

aforesaid land equally traverses.

1
@ J. Ikua @ S. Nyambane @ J. Otieno
0 +254791022819 © 2nd floor. Suite 4C. Elysee Plaza
&9 info@ipadvocates.co ke P.0 Box 52237-00100

! ikuadvocates@gmail.com Nairobi. Kenya




As you may be aware, DMKL is a food processing Company that carries out
extensive agricultural and processing activities which together with its
predecessors; has been in occupation of the subject land as far back as the year
1895. Prior to acquisition of the land, it was owned by the local Kikuyu community
before it was forcefully alienated by the colonial Government and allocated to
the white settlers. At the said forceful alienation and acquisition, unspeakable
atrocities were visited upon the Iocc’tli c‘or':nmuni’ry iﬁcluding killings, rape, forceful
relocation, destruction of properties etc.

Instructively, even after the end of colonial rule in 1963, wanton violation of human
rights against the local community has continued unabated including by DMKL
which took over possession of the land in 1973. Unfortunately, the community has
not been able to get redress for the human rights violation for a number of reasons
including high levels of poverty which was largely occasioned by historical issues
such as forceful alienation of their land. This was further compounded by the
existing legal system which apart from entrenching the abusers' rights, continued
to protect the latter cgainst any ciaims t.>y the community on account of the
abuses.

Fortunately, the advent of the Constitution of Kenya 2010 provided an avenue for
addressing historical land injustices in Kenya under Article 67 thereof which
establishes the National Land Commission and empowers the commission under
sub-Article (e) to: -

“(e) initiate investigations on its own initiative or on a complaint, into present

or historical land injustices and recommend appropriate redress”




In this regard, in the year 2017, our client lodged a historical injustice compliant;
ref NLC/HLI/004/2017 before the National Land Commission (hereinafter referred
to as “The NLC") Committee on historical injustices based on the issues raised
herein above.

The Committee conducted comprehensive public hearing of the said complaint
in September, 2018 and made a determination on the 7*h day of February, 2019
which determination was subsequently Gazetted on the 1st day of March, 2020
vide gazette Notice Number 1995.

That the said determination directed that: -

e Resurvey shoulc be undertaken by the Director of Survey in conjunction
with County Governments of Murang’a and Kiambu to establish if there is
any variance between land leased and land the company occupies.

e Any residue should be given /surrendered to Kandara Residence
Association for resettlement of its members and the County Government for
public purpose in the ratio of 70:30 respectively.

(Enclosed at page 1 to 7 is a copy of the determination and gazette notice for

your ease of reference.)

Notably, implementation of the determination by the NLC has experienced a lot
of challenges which prompted our client to petition the National Assembly vide
its petition dated xxx to ensure implementation of the determination as well as
other issues pertaining to renewal of the lease for all that land currently occupied

by Del Monte K limited (hereinafter “BMKL") under Article 119 of the Constitution.

The said Petition was ventilated before the Parliamentary Committee on Land
Administration and the committee in its report of the 19" day of November, 2019;

in furtherance to the determination of the NLC ordered that: -



A resurvey of the parcels held by DMKL be conducted in order to establish
the actual size of any public land and any land leased from third parties
that is currently under the possession and occupation by the Company.
(Enclosed herewith at page 8 to page 9 is a copy of the report by the
Parliamentary Committee on iMplementafion for your ease of reference)}
The report by the Parliamentary Committee on Land Administration was
forwarded to your Honourable Committee on Implementation which is
mandated with ensuring compliance with Parliamentary decisions as per the

National Assembly Standing Orders.

Consequently, the Committee on Implementation summoned the NLC as well as
Cabinet Secretary, Ministry of Lands and Physical Planning (hereinafter referred to
as “the MoLPP") to explain the delay in implementation of the determination of
the NLC dated 7t February, 2019 as well as the report of the Parliamentary

Committee on Land Administration dated 19 November, 2019.

It is worthwhile to note that among ihe arievances our client raised before the
NLC for determination in its complaint NLC/HLI/004/2017 was that DMKL was
occupying land that it did not legally own to wit: Land Reference Numbers 10741,
LR 10862, LR 11146, LR 11312, LR 2953 which were illegally amalgamated into LR
12158 measuring approximately 7400 acres. The National Land Commission vide
its submission before the Committee on Implementation on the 29th day of July,
2021 indeed confirmed that it couldn't find records of how the properties were
amalgamated and subsequently vested on DMKL. (Enclosed at page 10 to page
11 herewith is a copy of the report by the National Land Commission for ease of

reference)

The CS, MolLPP, equally filed her report and made submissions before the
Honourable Committee and confirmed fh_aj indeed, the Ministry had conducieq

aresurvey of the properties had by. DMKL"(;nd there were plans to excise some of
4



the subject land for public use. (Enclosed herewith at page 12 to page 41 is a

copy of the said report for ease of reference)

In the same report, the CS however indicated that their resurvey did not find any

public land.

Our client however sirongly disagrees with the Ministry's position as regards

availability of public land that is in DMKL's possession. This is informed by a number

of reasons as follows:

)

ii)

As we have indicated herein above, the NLC in its submissions before
the Committee on the 29th day of July, 2021 indicated that they couldn’t
find any records on amalgamation of 10741, LR 10862, LR 11146, LR
11312, LR 2953.

Further, the Chairman, NLC indicated that the MolPP being the
custodian of land records was best placed to give the information on
the impugned amalgamation of the properties hereinabove.
Shockingly, the Ministry has not been forthcoming with the said
information,

The previous owners of these four parcels were legal entities which have
since been wound up. Prior to winding up their operations, they
surrendered the said properties to the Government of Kenya for a
consideratiorn of Kshs. 2, 000, 000/=. (Enclosed at page 42 to 47 are
copies of the gazette notice showing winqling up notice for the previous
owners of the land as well a; fhe mémoraﬁdum of fransfér.) Ed
Available records at the Ministry of land show the last entry and / or
dealing with regards to the above parcels were the surrender to the
Government of Kenya and to this end, these parcels constitute public
land. (Enclosed at page 48 to 61 are copies of official searches and a
memorandum of transfer of the said parcels dated the 10 day of April,
2019.)

Records available at the Directorate of Survey equally show that due

process was not followed when the impugned amalgamation (if at all)
5



of the parcels above was being done. (enclosed at page 62 to 66 are

copies of survey maps from the directorate of survey demonstrating the

same)

Conclusion

Finalization of this matter will manifestly impact on the livelihoods of the

membership of our client in the following ways: -

i)

i)

The NLC commission is empcwered under the National Land
Commission Act to order compensation in many ways including
reinstatement of an impugned piece of land to a claimant like it did in
the current case. Considering that land is a primary means of production
in the country, conclusion of this matter and resettlement of members of
our client will help alleviate poverty within Muranga and Kiambu
Counties.

Landlessness is an endemic problem in Kenya and this has created a
sizeable numboer of squatters in Muranga and Kiambu Counties. As this
project is geared towards resettlement of members of the public, our
client endeavors to significantly reduce the squatter's problem within its
membership. N

It is common ground that a ;izekovb!e chunk of the subject land is in close

proximity to fast growing municipalities and towns such as Thika and

Kenol. Availability of land plays a big role in attracting investors in many

sectors of the economy which will invariably create jobs for the local

community. This will also allow growth of home-grown and / or cottage

industries which will improve the economic fortunes of the community.

Lastly, it is worthwhile to note that issues affecting land are very emotive
in Kenya. Censidering the circumstances under which the properties
herein were ccquired, the atrocities committed against the ancestors of

the claimants during the said acquisition as well as the continued
6



violation of human rights by DMKL; successful conclusion of this will offer

the long-awaited reparations and / or redress to our client's members.

Prayers:

Honourable Members, in view of the foregoing, your petitioners pray as follows:

1) In the report by the CS, MoLPP, there was an indication that there were

2)

3)

plans by DMKL to excise land for public use prior to the renewal of leases. It
is indicated that the land will be surrendered to the County Governments
of Kiambu and Muranga. This proposal goes against the directive of the
NLC as well as the conduct of the County Governments themselves who
haven't asked for allocation of any land from DMKL by the NLC. Historical
injustices were sufferead by individuais and therefore, any reparations cught

to be made to individuals. Your Pefitioners pray that any land to be

allocated in settiement of the claims herein be surrendered to them directly

and not the County Governments.

We have demonstrated beyond per adventure that indeed, DMKL is
occupying public land to wit; Land Reference No. 12158 which resulted
from the impugned amalgamation of Land Reference Numbers 10741, LR
10862, LR 11146, LR 11312, LR 2953. Your Petitioners pray that this Honourable
Committee makes a finding that the parcels Land Reference Numbers
10741, LR 11146, LR 11312, LR 2953 are indeed public land and they ought

to be utilized for resettlement of the Petitioners as per the determination of

the NLC dated 7'h February, 2019 and gazette notice number 1995 of 2019.

THAT all that property known as Sassa Coffee L.R 9213/1 measuring 511
acres be declared public land as the same never belonged to Delmonte
but existed as a separate entity. (enclosed herewith at page 67 to 69 is a
scheme/map, Kenya gazette Showing ownership and Kenya gazette

Notice showing dissolution of the said Sassa Coffee)



4) THAT no renewal of leases for DMKL should take place until resettlement of

the Petitioners herein as per the determination of the NLC dated 7

February, 2019 and gazette noiice number 1995 of 2019.

5) THAT the NLC spearheads allocation of land to the Petitioners and in any

event not more than ninety (90) days from the date of the parliamentary

report.

Yours faithfully,

CC: OKATCH AND PARTNERS ADVOCATES
2ND FLOOR, LOWERHILL DUPLEX.
SUITE 18 )
P.O BOX 38480-00100
NAIROBI.

encl.
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6. In conclusion to their Claim, the Claimants further allege, oul of
9000 hectares declared by the Respondent, only 6000 hectares
. have been puf In use for the past 50 years.
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acreage of the Respondenls' lands is in fandem with what is
indicaled in the Nine (9) certficates of leases.

18. Thdl the Respondent has lawfully leased from private persons,
~ parcels of lands cumulatively measuring approximately 848.62¢4
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12158, dny SUblelSlOl"l on LR Nos.. zl57/2 12157/3 121 57/4 dnd

12l57/5
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Signed:

Commissioner Dr.

Chairman,

Historical Land Injustice Commlﬁee National Land Commission

“Signed:.
Commissioner Dr. Rose Musyoku

WAMW%«OM

Member P PR
Historical Land Injustice Committee, National Land Commission =

Signed:
Commissioner Emma Jogu

ﬁ%ﬂw

Mc"WD\_. : . .
Historical Land 'nJushce f‘omm tee, Ni"dh’_or_‘.'oi Land Commission -

Signed: . A T
Commissioner Dr. Clement Lenachury

Member ' .
chlonco! Land Injustice Comnu ee, N'oﬁoncx!_LcndCommissioh
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GHULESTATE LIMITED
N - CrosinG o PRIVAIIE RoADS -
on xhc‘c'oin'(zsu;‘mhy given that
in the district olu'srh"i:]s('&lcs known i Chui- and Ndula T
from suandown on SA{a- cast of- Thika Townshlp, will-be foapd
urday, 6th Odaber; 1962, to sundown on

the private roads as under

Sunday, 7th Oclober, 1963
(a) Road rl;ﬁ s ’ L—_
?hf L»&f&mt&za;;ﬁnor -west along the ‘boundarics
» ¢ Mitubiri Road to the QL3:L from the junction with } !
(k) Road  running : Thika River. * |
‘mid-

Road A
way' along the MPpr‘f".‘"‘a“'y cast/west from

zlo the boy élum” Rowd rescrve across: LR No.
. indary al that plot with LR, No.i! 1

. For Chul Estnré Limited
Qiseensway Rui Estate Limilea,:

Nairobi

;""lrl?bé'c Trustees Limited, Secretaries,
plember, 1962, ° %5 BURNHAM,

) Seciesaryst

a casual v
. Goddard. acancy by thc resignati £ C llor W
on o suncillor v
Nomination - .
and Papers ma -
Swon?:l:fl :,c sdc""’crcd 'byy t:iCOb!ain'c'd from the undersigned
Coundil and rcccc?\[mdby b i i PO his_propaser, of
o 5|‘h September, b‘y him n ‘p.ost to the. Clerk of the
smber, "1962. ot later than noon oA Tucsday,
Naivasha, ’ L .
‘H. A. CARR,

. e v o leas s s et #3450

— e ——

GazETTE NOTIGE No\ 4130

(22557

NAKURU w. :
Tenber—Co EST. URBAN" pISTRICT COUNCIL
NSTRUCTION OF Amma Ovrtce, ELBURGON'

TENDERS are iny;

invite - .
“Forins.of tender g o the construction of the above.
\vlll'?m 14 days o.f
Acting Counly Engi
of a deposit. of sg'
of a bona fide:

drawi
the r:jg:‘:f‘gfxpu_:iﬁcations.must be obtained
neer, P.0. B this~ advertisement from the
h. 40, which'ox- 138, Nakucy, on payment
S tender or the re will be refunded on receipd
.Ténders in plain . the return “of all documents.

sealed envelopes endorsed. with the contract

number. muit
s . reach th 7
aLtu:da)‘. 29th Scplcmb:r.,u]n:sczrs‘g-ncd not later “than.noon on

The Council :

J does r : : . .ot g
tender. Ocs not bu)d itself to accept the' lowest ‘O a6Y
Nakuru 1: E TARPLEE,

} Clerk of the Council,

3rd
g scm",mbcr. 1962, County Hall, |
o P.0. Box 138, Nakuru.

e e e e ¢ S

GazerTe NOTIC;i No.. 4131

OL KALOU U : -
) RBAN A
--ND RURAL DISTRICT GOUNCIL

Norice
or -
ELECTION—_Or  BoLossAT Wik

NOTICE is
hereby gi
given th
o At ¢ fill

an elcction will be held t

6th Sept .
T Septeniber, 1962, Clerk of -the Council.

4 A0 Syaraed R

e

HE KENYA GAZETTE, .

* Schedale hergto

PO Box 126, Naivasha.

—

—
e e e e
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Gazerte Norrce No. 4137

THE MUN . o .
ICIPALL L
THE rvn;,'\,mL COUMNCIL OF NAKURU
IC”(’C’:‘LITIES ORDINANCE
Xp. 136)

NoTicE
E OoF R 5
ESOL. . :
U 30N IMPOSING CHARGES -

IT IS hereh
th > Nerebdy  notf
h:s Tl\;iumczp:lu,ics 'Z)rc?iccs tha.t
s by resolution ;mpgarzlc:.h
Y sed t

of scetion 59 ‘of
Council of Nakuru
Wi t—

in pursuance
The Municipal
< . following charges

Masy P ’
oliomyelili.
yelilts  I'y oculation Campaign

That the )
vaccine : — following  charg . . .
Ch'.ld ' &es. be made for the Trivalent -
tldren uy ] !
i of age Free of charge

Children from 5 to 14 yS =
=xr

Adults” 50 cents:

s - .

A
Sttt

Nakuru, '

Py . . «. M. LOUIS,

) Seplember, 1962 o ~ " Town Clerk.
C LA : J‘lllllicipﬂl._oﬁcé

s Nakuru. |

.

AT T

£ )

Sevmiae” Y
g

Norice Mo, 4133
(I ’

TRUST LAND ORDIMNA NCE,

GAZETT
THE

- (Cap. 100) !
- - ap-, ' _
i SErTING APART OF LAND S

described in the

NOTICE is hercby given that the lznd . |
has been duly set apart in accordance with

the grovisions of Part 1L of the Trust Land Qrdinance for the
purpasc specified in the said Schcdulcl

‘ Scm;:uu:j
Elgoun .Nyanza District.

Plac:.—Mayenze, Bukhayo Location,

Puepise.— Religiovs-

A:?.r.——O.J acre (:\6proximalcly).

Discription- of land :—
is- situated approximately {hree “miles 10° the. south
Mill Hill Mission School. The Baundarics arc demar-
d arc. described as follows : =

¢ .A, which is & concrele beacon’ from
a Jarge mango trec are 600, fect-
51 .degrees and 75 deagees

This ‘land
ol “ulanda
cated on the ground an

S-arting from 2 poin
which a large mufutu trec and 2
an 160 feel distant on bearings of. 3

respectively &

" ence for 130
thence for 98.4 feect ON

. .hence for 127 feet on &

¢ 96 feet on 3 bearing ©

fcel on a bearing of 360 dcgrees to point B:
a bearing of 96 degrees to point C:
bearing of 1814 degrees 10 point D:
thence fo f 273 degrees “back 10
paiat A, s

bove ire magnelic.

ccled at the office of the
lgon Nyanza District.

All bearings given 3

A. plan of the arct
District Commissioner,

may be insp
Bungoma, E

day of -August, 1962. 2

"Dated this THH

o weGe A SKIPPER.
wRroyincial Tominissioner.
e 2 -"N)vg_z_nza Province.

3};);121{11! 2., 7P

(2 cl SAKT G0 AN

‘ (G s b
4 ~l.'—#—""~‘-.——’w‘.~ &, .
NOTICE is hereby given that the land described in the

Schedule “hereto has been duly’ sct apart in accerdance Wwith
‘the provisions of ‘Part 1[I of 'the Trust Land Ordinance for ‘the

" purpose specificd in the said Schedule.

SCNEDOLE

|
North Teso Location, Elgon Nyanza Districl.

. Pln_c'z.——Angurni.
Purpp:c.~—;Ma'fkel.
Area.—I.1 acres (approximately).

Description of land : — ) .
T 3 ted appraximately ‘four miles Lo the ‘north-
west of Malakisi Trading Centre. The boundarics are demarcated
. on .the ground: and erc described as folows :— '
. Slarling from &8 paint A; which is.:a concrele beacon {rom
which Angurai lﬂgonomcmcal bcacon is half a mile distant’
on 2 bearing of 122 degrecs | s
thence for 430 Icel" on a bearing of 151 degrees (0 p.oinl B:
¢ 209 fcet on u bearing of 244 degrees o point C;
ring of 328 degrees to point D:’
bearing of $3 degrees back to

This land is situa

thence [0
thence for 3874 feet on a bea

thence for 230% feet on a

point A.
bove are magnelic.

may be inspected at !
Bungoma, Elgon Nyanza

o
1962,

All bearings given 2
he office of the

A plan of the arca
District.

District Commissioner;,

Dated .this 150 day. 0[./‘('\,_\gusl,
N

G. A.
cial

Provin
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13098 United. Jmport and Export Ascx\cfcs Li{hi(cd.: ' .GAZLTI'E, Notvice No. 1544 " ‘
13963 Usalama Clearing & Forwarding Export  Import % . )

Limited. o p . . ey s MATTER. THE COMPANILS ACT -
14287° Mecla (Kenya) Limited. . n : ”.V TIT“: ’MATPER(S:TP '486) an

AND .

Daled this 25th dey of May, 1979, S ‘ : :
.. - "y WeTHEMATTER OF THOMAS (NAIROBD LIMITED

RAUTTA-ATHIAMBO, -

Assistant . Compant 3 . Mempers” VOLUNTARY SWINpING UP
: ::.l.rmnr-Refurmr o (GHRIAN:, " NOTICE ko hereby given thal at an cxtrzordinary "general
) ¢ B meeting of Thomas (Nairobi) Limited held al Jubilee Insurance
. 3 ) Hous;, Wabcra Street, Nairobi on 10th May, 1 979, the following

. wera passed nli special and. extraordinary fcsolutions:—

GazeTte Norice No. 1542 .
' I . 1."That the company e wotind up voluntarily and thal

R L. E. Kerr of P.O, Box 40612, Ngirobi be appoivted
) liquidatar for the .purposes of such windlng-up".
; i5aps 460 R - (2, "That (he liquidator be authorized lo divide in specic

PURSUANT (o section 339, subscction (47 of" the above : * the whole or-in part-of the assols of the company in .-
Act, il is hcreby notificd that st the éxpiration -of ‘three monthis sccordance with article. 136 of . the company’s Arlicles

. THE COMPANIES ACT

* from - the dalc hereof, the names of-the undermedtoned com-. - ot ‘Association™. P b
panics will, unless cause be shown (o the contrary, be strack MNetice iy further given that the creditors of ‘the above-named
aft. the Register of Oompanices and the  companles W\l” be dis- comy oy, arc required on or befote [10th June, 1979 to send .
solved:— L . .+ | their Aumes.and addresses with {iill parliculars of their debts’
Reg. No. - ¢ i e it e st~ OTClL NS 3 gainSt -the said company to ‘the undersigned, the-
b B8 - D S ATl A0 chrari Afguidator, of .the said company, al P,O. Box 40612, Nairaobi,
5373 Matuu Eslale (1968)- Limifcditz An " S4nd i S0 require by notice in writing from the said Hquidator

tedhy e CORY O persorajly or Ly théir advocates to come i anck prove-thelr
. A ¢ 1F ade LU Gr # e | A i . . V e .
5404 Ishwarba & Sons ! Lifititeg-V II il debts of claims set out in such notice or in delault thereof
5412 Sacgonc.&'Spcyd (ER'SiL‘A{TICJ) Limited. they ‘niy e cxcluded from the benefit of -any distribution
b Steos [EA) L,\ml-ﬁ):g?'e:gr,_:,;-mg_.__. conrsnerninssen e e AGE Belore such debts are proved. :

5437 Highlands Hotel Xirqucd. : N . -

§379 ° Kinenguy Estate (1962), Lim

g v
{

5441 Cally Limited. s
5442 Pharmador (Eest A feahdtisiikd,

'Dal-cdg_(his 117(h day of ‘May, *1979.
3478 Oldham Baltcries East‘Alrica Li C

TR R L

R. L. E. KBRR,

5483  Superstar Llmiled. : c Liquid
: e . P . Liquldator,
} 5488  New Grange Limifedy.: Se : T.0. Box 40612, Nalrobi.:
S 3495 PTS. Limiled, « | DBty ; ' : e Bos QR HebE
5519 - ‘Kspomboi Limitedi= =77 ) C T
Dated fhis 24tk day of May, 1979. . L | Gazerme No‘rlcnv No. 1545 -
' RAUTTA-ATHIAMBO, . = | - : s o~ : '
Assistant Registrar o/ COI.npaI'H'eS.x L '['N' THE MATTER OF THE (?O»MIPA‘N{'ES ACT

4 *(Cap. 486) |

1 GAZEITE NoT[m.No.-IS‘U‘ ; dﬂl’o& Bl /5 M‘T7 1 [ o I LA )
” * R : X s IM ‘THE MATTER OF T-HOMAS. NATROBD) LIMITED
THE COMPANIES ACT . . MEMDERS' VOLUNTARY Wivpina Ue
: TR Wean, S ) ' ' Notice o/ Appointmant ./L' Idat
- ¥ i g . % 0
PURSUANT (o scction 339, subisection (5) of thé sbove. . i e @l ARFAENBIRG, B SISEREE
Act, il is hereby rotificd (hat the undermentioned ‘compaznies Name of company.—Thomas (Nazirobi) :Limited.

Addr s of reglstered office~.Q. Box 40012, Nairobi.

have tlils day been struck off thé Register ol Companjcs,- ahd . ]
i §  Registzred postal a(ldrc::.—-.P.’_O. Box 406"'2, Nairobi,

tho companics are dissolved:—

.Natwe of buslness,—Not trading. .

T

Reg. No. - - Name. . R . : et
679 Kibos Flour & Oil Mills & Cotton Gianery Limited. Liquizator's name-—R. L. B."Kerr,
170 ML D: Purl & Sons Limiled. . © || Addrew.—P.0. Box 40612, Nairobi.
,l S‘(T Stirling Astaldl Bricks & Tiles Limited, L L Date - /appolniment.—10th May, -
2204 (Chul Estafe Limited. - = S By wiom .‘1;;pofllk¢¢i.;—-Mcmbc rs.

4554 Kenya Vernacular Press (1959) Limited. .
5236 Direct Advertsing Limited,

Dz!‘:d. (this 17th day of ‘May, 1979,
5259  Transit Congo (MSA) Limiled, : . h R L. E KERR.

5514 . Elgon Tea Factory Limited. i Thaidausor,
5550 . Cambrian Agencies Limited : P.0. Box 40612, Nairobi.
6113 64 Estate Limited, l - -
6411 - City Cenlre Properties Limited. o . . . i g i
6564  Emco Management Limited. ’ . Gazor e Norice No. 1546 K [
. 7023 Universal ‘Metal E_.n{.c_rpnxcs Limited. ; . . THE SOCIETIES RULES
7425  Ross Hart and Rodinson Limited, 0 '108: b, B y-
7472 ° "Knok Bstates Limiled. : s 10Hs PUR., AR o
7485. Om lavesiments Linvited ’ e DPUESUANT to rule’ 14 of tbe Socictics Rules, notice is
: ] ' o . . .hcrcl-'}(; given that— ) : .
. 0 'Sl_unér.-rd 'gnlc'rpmcs le“lCd' " (@)'the sociclics Hsted in the Flrst Schedule hercto have been
11500 . Sipili Mill Farmers Company Limited. : registeréd ; L : )
11644 Kericho Blanket 'HouseLimited.’ ’ B . ()."ho socleties listed in ‘e Sccond: Schedule herelo have
: o "been relused registration;,and
Dited ithis 23rd May, 1525, N . - “ |- (0 fac registration of the socistics listed in the Third
" ) g o i B R ’ . dherclo have.heen cancelled, ; )
. N. 5*ARUI, - : : : o e i =
I, N. KINGARU. unde: the provisions of the Societics Acl (Cap.. 108).

Depz;ly Reglistrar of Companies.
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LR Nos 185132,
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- THE ANIMAL DISEASES ACT
“(Cup 364) .

W EXERCISE of the powers' conférred by sédtion $ ‘of the
Ammal Discases Aat, | hereby. dectare— o i ’ ¢
‘(@) the arcas speaified in Schedule [ (o be “Infeced  arcas

80 respeot of the disease indicated: mt the head of such
* Schedule, . )
(b) the notices specified 1n. the fir column of Schedul. II to
: be amended 10 ¢hc manner specified In " the second
column’ of such Schedule " )

Kabote, o I E MURIITHI,
. 20th July 1969 Director vf' Vitennary Ser vices

ScHeDULE I-—T‘RYPAVOSQMMSIS

The Menager, Donyo Sebuk F.r\uc,. PO .
Thika, Machakos Distnct ! v @

: 1849, 1848/3, 1848/1/R 5846/, 1846/1,
1848/2, The -Mcnager, Kianzabe Estalc P O Box 24, Thika. .
Machakos Drstnot : + .

LR No ., 4714, ‘The - Manager, Riako Fam, PO Box 13,

Mekuyi, Murang'a Disnicx..
LR Nos 4519, 4520, 4742° and 4745, Mrs Hamaway Nyan.
‘gamala Bastate, P Q Maku)_'u » Murang'a Disthao ’
LR No 2307, Frednckson, Ngeleha Estate, PO'MuuBm,
Murang'a Distniot : 3 ;

‘_LR Nos 6739 11312,4.2953 6939, 11146 The Managérf
Wmm. PO Mwubin, Krambu Y
: : : ~

Dhynct

" LR Nos 5847 "5B41/R, 4690, 5840; 5931

‘LR No 9452,

LR Nos 2288, 2297 and ‘2302, The Commandanein-Charge

Natronal - Youth Service, Yaua Unx, PO

Box 153, Thika,
Machakos Distriot oo

LR No 1031/4, The  Maneger, Prams Co Limued PO

Makuyu, Muming'a Dhsirict

LR Nos 322, 323, 1979/2 19719/1 and 70(5/, The Mnnnz‘cr.-
Swift Rutherfoord
Distna FE .

LR Nos 9974 $938 and.4466/2, The Manager, Lands End
Estaic, PO Makuyu, Mu'rangf:x. Distiec - .

; 313/2/1, 3558,
1544, 1361, 5817 315/R;. The Managor,” K akuz; Fibrelends
Co Lumred; PO Mekuyu, Murzng'a Dustrict .

LR Nos 2303, 2304, The Manager, Yana Ranch P O Box
255, Thike, Mechakos Distnet 3 .

LR Nos 6729 and 4751 p
Makuyy Murang'a Distriot .

LR No' 10719, The Manager, Changat Esiate - and Mumby -
Estate’ Limited, P O Makuyu, Murang'a Distnot . - B,

T Fraser, Belingwe Estate PO Mekuyy
Murang'a Distnot . '

LR Nos 9441, 9718,
Murang'e Distriot

LR Nos 271/1/2 272, 273 ‘and 277 * The. Manager, Gatus
Nyagn Estete, PO_ Box 2!1. Thike, Kiemby Distnat -

Rungeren, .Mbogo Estate PO

10139, Stephen’ Klv PO Makuyu

. Machakos Drstriot .. o X
LR No 1428, The Manager, Ga(hnm. Ranching Co "Limued.
-. PO "Box' 189, Thika, Kiambu Distnot - ¢

LR Nos 3566 and 3565, The Manager Mkutuint Esate
PO Makuyu, Machakos Distnat . . .

-L R- No 9442, The M;mugcr, 'T_'w_o Revers Estete, P O Mnkuyu... 5

.

: §cwsoirg£:}l .

Furst Céiu(nrl . Second Column

- ————— i .

By deleting from Schedule 11,
(Trypanosomyass) thereto,. the
(OHowing — .

“"LR No 2307 R Fredenck

.Gow;mmcn( Notice No
152 .dated the Ist dey
of February. 1951

) yon Esq, Mnubm:lthanga
. X Thike Distnot." B
Governmert Notice No By deloling from .Schedule V
235 dsed tho 10 day | (Trypanosommas) (here’s. the
of February 1953, following — o

! “LR “No 1428, P L
Edmunds Esq, PO Thika)

Thike Dwstnot "

s "(QUAR/D[X/l§9) -

Co Limued, PO Makuyu, Murang'a . |

ScHEDULE lré(Qo:xrd )

First Column

Cosernment Notice No
160" dared <he 25th day
cl Apnd 1955

Guzee Notice No 2023

dated the &'h day of |,
tollowing —

May 1963

Second Column

By deloting from Schedule 111
(Trypanosomiasis) theroo  the
following — .

‘LR Nos 4519 and 4520,
C G Hartaway, Esq, Myanga °
mara Lid, PO Makuyu, Thika -
Dstnar "

YLO  1363/1, 4690, 3558,
*.5931, 313/2/1,. 5840, 584}, s, .
817, SB41, 1544 and 4607,
Kakuzt Fibrelands: Ud, PO °

" . Mrubin, Thike Disriot

By delcé‘lnz from Schedule [l
(Trypaposomiasss) . thero 0. the

_"LO. 619, “The Mamger,
. Ndula-Bndge Estate, PO Box

© 325, Thika, Thika Divrnol *

§ “L ©: 1851/3/2, 1846/2, 5846,
1849, 184872, 18517371, 9631/1,
(84871, “he Manager, Kianzabe
Estate,.: PO  Box 24, ‘Thika,
Thika “Distriot ** -

C"I1L.O. 2288, 2297, 2298, The
“Livestock Officer, L1 and A I'
Centre/, PO Box 303, Thika,
Thike Dutrice *

"L 00322, 323, 197971, 1979/2,
7007, IThe Manager, Punda
. Mila, PO Box I; Makuyu,
Thika Distrit ™ ’

“L O 4714, The Manager,
" Rialto *Farm, PO" Box IJ,
Makuyw, Thika Distriot **

“L O™ 2299, ‘Tha. Manager,
Mamba, Farm; PO Makuyu ,
Thike Dming '

“L.Q 2303, 2304, The Man-
"ager, Yaua Ranch, PO Box
255, Thuka, Thika Distiar

“L O 10314, The Manager,
Murt Farm, PO Makyyu,
Thika Dustriot * , i

“LO: 10719, The Manager,
Changay Mumby Estste id,
PO Makuyu, Thika Disthrct '

“LO 9442, 1516, 1986, Two

Aprl 1966

.Gazolte, Notice No 177

datci the Jlot day of
Doccinber 1966 -

By ~ deloting

Rivers Estate, PO Makuyu,
Thika Dis'nct **
-“LO 5938, 4466/2, 9974

Lands End Esta\e, PO Ma-
kuyu, Thika Distriot *

“LO 9452, T Fraser, Esq,
Belingwe Estate, PO Makuyu,
*Thika Destriot * )

"L O 3565, 3566, Mcssms G
tnd Vo Francescan, Muguiuam
Estate, PO Mnubirt,  TFhika
Distriet "

“LO 262, 263 264, 265, 266, .
5853, 5893,  s895, 270/IR,
1851/2,- 4401, 589472,
5896, 71316, 5894/R, 4162, The
Manager, Donyo Sabuk Estate,
PO Thika, Thika Distnat *

‘L O 6729, P Rungren, Esq,
Mbogo Esate, P O- Makyyu,
Thika Distnit

".Cn‘zo‘xu Notice No 1480 [ By Delo'ing from Schedule V
dated the I%h day of |

(Trypanosomiasis) thereto~ the

following — —

YL O 9441, 9718 and 10759,
Stephen Kisdu, PQ Box (65,
Emby, Thika Distnot **

- Schedule V-

(rom
chereto  (he

(Trypanosonuass)
follewing —

'LOC 270/172, 272, 273 en
271, ‘Tae Manager, Gatuanyag;
Exate,” PO Box 211, Thika,
Tlka Distriet ™' o g

4004, " -
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Report of the Departmental Committee on Lands on
its consideration of the Petition by Former Workers
of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land
in Roysambu Constituency by the Kenya Defence
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CHAIRPERSON'S FOREWORD

The Petition by former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces was conveyed to the House by the Honourable Speaker on behalf of petitioners on
27" June 2019.

In considering the petition, the committee held meetings with the petitioners on Tuesday,
6" August 2019, the Ag. Chief Executive Officer, National Land Commission, on 8"
August 2019 the Chief Administrative Secretary Ministry of Lands and Physical Planning
on 15" October,2019, 26™ and 28" November, 2019 , the Principal Secretary, Ministry of
Defence on 5™ November 2019, the Chief Executive Officer Uchumi Supermarket Ltd on
21% and 26™ November, 2019, the Director Legal Services, Kenya Commercial Bank and
the Director, Jewel Complex Ltd on 21* November 2019

The Committee is thankful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. The
Committee is also thankful to the Petitioner, the Ag. Chief Executive Officer, National
Land Commission, the Chief Administrative Secretary Ministry of Lands and Physical
Planning, the Principal Secretary, Ministry of Defence, the Chief Executive Officer
Uchumi Supermarket Ltd, the Director Legal Service, Kenya Commercial Bank and the
Director Jewel Complex Ltd for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to
table the Report of the Departmental Committee on Lands on its consideration of the
Petition by former workers of the late Mayer Jacob Samuels regarding invasion and
eviction of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces

Hon. Dr. Rachael Kaki Nyamai, MP
Chairperson, Departmental Committee on Lands




EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by former workers of
the late Mayer Jacob Samuels regarding invasion and eviction of the workers from their
land in Roysambu Constituency by the Kenya Defence Forces. The Petitioners prayers
are that the National Assembly through the Departmental Committee on Lands does;
i. Ensures the upholding of the petitioners’ right to occupy, reside and
do business and own LR. No. 5875/2

ii. Expedites the issuance of subtitles/leases for the approved letters of
allotment issued to the members of Roysa Community Development
Society;

iii. Preserve the title deeds and issues for public purposes whose
allotments are held by the society;

iv. Investigates the eviction and invasion by the Kenya Defence Forces
from LR. No. 5875/2 and any claim of ownership by the same or any
other interested party; and

v. Order compensation for the demolition of the petitioners ‘premises
and any other relief that may be available

The Committee observed that the owner of the land in question LR. No. 5875/2 located in
Roysambu, measuring 17.16 acres under a lease of 99-years which commenced from 1
November 1904 and expired on 1¥ November, 2003 is Mr. M. J Samuels.

The Committee noted that whereas there exists evidence that the government intended to
acquire LR. No. 5875/2 belonging to Mr. M. J Samuels as evidenced by gazette notices
No. 51515 and 51552 of 1985, the acquisition process was not completed as the out of
court negotiations between the government and Mr. Meshumor Jacob Samuel on amount
of compensation to be made were never concluded. (Annex 1).

There was contradictory information in the Ministry of Defence concerning the intended
acquisition of L. R No. 5875/2. Indeed, in a letter dated 26" January 1987, the Permanent
Secretary, Department of Defence informed the Commissioner of Lands that the military
had carried out an inspection of the land and found it unsuitable for the intended purpose
unless four additional parcels of land surrounding the plot was acquired to enhance
security as the plot was located in a residential area. However, on 10™ April 1987 Major
General Munyao wrote to the Commissioner of Lands vide a letter Ref.
DOD/CGS/49/LND asking the Commissioner to disregard the content of the letter by the
Permanent Secretary until the military made further contact on the issue. Based on the
submissions of the National Land Commission, the military did not make the said contact

to date.

Although, the Ministry of Defence submitted that the land was valued at Kshs. 3,530,500
and the sum was duly paid by the Ministry to the Commissioner of Lands, the Committee
noted that the High Court under Land Acquisition Appeal No. 2 of 1986 had enhanced the

award to Kshs. 23,000,000 and the same has not been paid to date to Mr. Meshumor Jacob
Qamuel The Cammittee noted that the nravicinne of cection R af the T.and Acanicition Act

l---l_-—-t---



compensation was to be paid promptly. This was never done. (Annex 2)

Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing
that Kshs. 3,530,500 was paid to the Commissioner of Lands, there was no evidence
submitted to indicate that the money was deposited to Middle East Bank and released to
Mr. Jacobs.

Further, while the Ministry of Defence submitted that the land in question was formally
handed over to the Ministry on 25" June, 1986, the Committee noted with concern that the
Kenya Defence Forces only occupied the said land thirty-three years later, this being in
2019 and the land remains undeveloped to date. This was further confirmed by a letter
dated 14" June, 2004 by the then Permanent Secretary, Ministry of Lands and Settlement
to Mr. John Githongo the then Permanent Secretary in the office of the President
indicating that the Kenya Defence Forces had already taken possession of the property and
moved in but had thought the cost was too much and consequently moved out of the

property.

Based on the submissions of the Nairobi County Government, the squatters living on the
parcel of land in question were about 400 to 500 persons, there was an informal primary
school and nursey school for the squatters’ children, the land was occupied by 43 rows each
with 10 permanent and semi-permanent houses, there were few commercial buildings,
garages and workshops, there were two structures used as churches and there were numerous
kiosks and churches. This was corroborated by the minutes of 25" June, 1986 submitted by
the Ministry of Defence which indicated that there were two hundred and fifteen persons
living there, there were forty-three blocks still existing and two jua kali garages.

The Committee also observed that there were three files that had been opened in respect of
LR No. 5875/ 2 these being-

(1) The original file regarding the land in question No. 21946/2, LR. No. 5875
with an acreage of 17 acres indicating that the land belonged to Mr. Mayer
Jacob Samuels.

(2) A second file with file no. 202033 & LR No. 5875/2 with an acreage of 6.864
Ha. which contained an allotment letter that was issued on 26" June, 1999 to
Solio Constructions Limited and contained other documents.

(3) A third file no. 215826, LR No. 23393 for land owned by Grace Independent
Baptist Mission Trustees, a file which was used by officials in the Ministry to
register an amalgamation with land parcel No. 5875/2.

The Ministry of Lands and Physical Planning submitted and confirmed that the second file
and third file had been opened fraudulently as evidenced by-
(1) The purported transfer of lease to Solio Construction Limited was done when

there was already a subsisting lease of 99 years which was to expire in 2003
and the transfer was effected in 2001, two years before the expiry of the lease.

(2) The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer
form transferring the parcel of land LR. 5875/2 from Solio Construction




Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her
unique number (14) was used in the said form.

(3) The third file no. 215826, LR No. 23393 allegedly seeking to amalgamate land
parcel No. 5875/2 with LR. No. 23393 was being done yet the lease for LR.
No. 23393 had also expired.

(4) The certificate of Incorporation of Solio Construction Company was dated
18th August 1999 while the letter of allotment was issued on 26th June, 1999
revealing that the allotment was done two months before the Company was
incorporated.

(5) A letter dated 14™ June, 2004 by the then Permanent Secretary, Ministry of
Lands and Settlement to Mr. John Githongo the then Permanent Secretary in
the office of the President instructing the Anti-Corruption Commission to
investigate and take action against the fraudulent allocation of L.R No. 5875/2
to Solio Construction Company; and

(6) The subsequent attempt to amalgamate the two pieces of land was being done
albeit the existence of a caveat on the land dating back to 2004.

However, the parcel of land L.R No. 23393 was not the subject matter of the Petition and
was only relevant to the extent that the third file was opened for purposes of fraudulently
amalgamating L.R No. 5875/2 with L.R No. 23393.

There was no evidence submitted to the Committee to indicate that the Kenya Defence
Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2 as a protected
area.

Based on the submissions of the National Land Commission, a current search at the Land
Registry indicated that no record on the land was available save for that the last registered
owner of L. R No. 5875/2 was Mr. M.J. Samuels.

There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2.

In accordance with the property rates payment request submitted by the Nairobi County
Government, the property rates were still due to be paid by Mr. M. J. Samuels signifying
that the records of the county still identify Mr. M. J. Samuels as the owner of the land.

The National Land Commission confirmed that the lease for LR. No. 5875/2 expired on 1*
November, 2003 and reverted back to the Nairobi County Government by virtue of Article
62 of the Constitution.

The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
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The Nairobi County Government had already issued allotment letters to the Members of
Roysa Community Development Society regularizing individual ownership upon payment
of Kshs. 69, 500 of which some of the members had already paid.

There was collusion between officials of the Ministry of Lands and Physical Planning as
evidenced by the second and third files in order to effect fraudulent transactions on L. R
No. 5875/2 leading to loss of public funds.

Although, the Ministry of Lands and Physical Planning submitted that it was aware that
the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for amalgamation,
the Ministry did not submit the two titles to the Committee.

The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still receiving
transactions payments from members of Roysa Community Development Society for
titling of L.R 5875/2 to individual members.

The Ministry of Lands and Physical Planning never informed the Committee that it was
aware there was any sub-division scheme that was ongoing, yet the documents submitted
to the Committee indicate that the Ministry was involved in the sub-division process.

In response to the Petitioners’ prayers and based on the observations, the Committee
recommends that the Ministry of Lands and Physical Planning in consultation with the
National Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 5875/2 within 180 days of tabling of this Report.

The Committee also recommends that the Director for Criminal Investigations does
investigate the officers in the Ministry of Lands and Physical Planning who may have
caused loss of public funds by effecting fraudulent transactions relating to L. R No.
5875/2 and the Director of Public Prosecutions does prosecute any person found culpable
within 90 days of tabling of this Report.

Finally, the Committee recommends that the Ministry of Lands and Physical Planning
does secure the title relating to L.R 23393 with a view of ensuring that innocent Kenyans
do not lose money through fraudulent transactions as evidenced by the attempt to
amalgamate it with L.R 5875/2.




1.0 PREFACE
1.1 Mandate of the Committee
2. The Departmental Committee on Lands is established pursuant to the
provisions of ~ Standing Order No. 216 (1) and (5) with the following terms of
reference: -

(i) make reports and recommendations to the House as often as possible,
including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the
mandate, management, activities, administration, operations and
estimates of the assigned Ministries and departments;

(iii) study the programme and policy objectives of Ministries and
departments and the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and
departments as measured by the results obtained as compared with their
stated objectives;

(v) investigate and inquire into all matters relating to the assigned
- Ministries and departments as they may deem necessary, and as may be
referred to them by the House or a Minister.

(vi) study and review all legislation referred to it.

1.2 Committee subjects

3. The Committee is mandated to consider the following subjects:

a) Lands
b) Settlement

1.3 Oversight
4. The Committee oversights the Ministry of Lands and Physical Planning; and

the National Land Commission.



1.4 Committee Membership
5. The Committee membership comprises: -
Hon. Dr. Rachael Nyamai, MP — Chairperson

MP for Kitui South Constituency

Jubilee Party

Hon. Khatib Mwashetani, MP — V/Chairperson

MP for Lunga Lunga Constituency

l Jubilee Party

Hon. Jayne Wanjiru Kihara, MP

Member for Naivasha
Constituency

Jubilee Party

Hon Joshua Kutuny Serem, MP

Member for Cherangany
Constituency

Jubilee Party

Hon. Kimani Ngunjiri, MP
Member for Bahati Constituency

Jubilee Party

Hon. Mishi Mboko, MP

Member for Likoni Constituency

Orange Democratic Movement
(ODM)

Hon. Omar Mwinyi, MP

Member for Changamwe
Constituency

Orange Democratic Movement
(ODM)

Hon. Ali Mbogo, MP

Member for Kisauni
Constituency

Wiper Democratic Movement
(WDM)

Hon. Babu Owino, MP

Member for Embakasi East
Constituency




Orange Democratic Movement
(ODM)

Hon. Caleb Kipkemei Kositany,
MP

Member for Soy Constituency

Jubilee Party

Hon. Catherine Waruguru, MP

Woman Member for Laikipia
County

Jubilee Party

Hon George Aladwa, MP

Member for Makadara
Constituency

Orange Democratic Movement
(ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West
Constituency

Jubilee Party

Hon. Jane Wanjuki Njiru, MP

Woman Member for Embu
County

Jubilee Party

Hon. Josphat Gichunge
Kabeabea, MP

Member for Tigania East
Constituency

Party of National Unity (PNU)

Hon. Owen Yaa Baya, MP

Member for Kilifi  North
Constituency

Orange Democratic Movement

(ODM)

Hon. Samuel Kinuthia Gachobe,
MP

Member for Subukia
Constituency

Jubilee Party

Hon. Simon Nganga Kingara,
MP

Member for Ruiru Constituency

Jubilee Party

Hon. Teddy Mwambire, MP

Member for Ganze Constitueny

Orange Democratic Movement
(ODM)

i r L S



1.5 Committee Secretariat

6. The Committee secretariat comprises: -

Lead Clerk
Mr. Leonard Machira
Clerk Assistant I
Mr. Ahmad Guliye Mr. Adan Abdi
Clerk Assistant ITI Fiscal Analyst III

Mr. Joseph Tiyan
Researcher 111

Ms. Peris Kaburi
Serjeant-At-Arms

Ms. Winnie Kizia
Media Relations Officer I11

Mr. Nimrod Ochieng
Audio Officer

Ms. Jemimah Waigwa
Legal Counsel




2.0 INTRODUCTION

7. The Petition by the former workers of the late Mayer Jacob Samuels regarding
invasion and eviction of the workers from their land in Roysambu Constituency by
the Kenya Defence Forces was conveyed to the House by the Honouarable Speaker
on behalf of petitioners on 27" June 2019.

8. The Petitioners wished to draw the attention of the House to the following, that:

L

1il.

vi.

vii.

They are former workers of the late Mayer Jacob Samuels who were
employed in various cadres in his sisal processing farm and workshop
industry on L.R. No. 8575/2, before he passed away in 1974. They lived on
the premises since then;

The deceased ‘s sons revived the business later and the petitioners
continued working for them. The employers defaulted on paying salaries
and instead requested the employees to continue living on the land when
they were abroad;

The petitioners registered Roysa Community Development Society to
safeguard the land from grabbers;

They used the society to request the Nairobi City County Government to
allocate the land to them.

A subdivision scheme was approved by the County Government of Nairobi
and the National Land Commission and the petitioners were issued with
letters of allotment;

A platoon of the Kenya Defence Forces (KDF) evicted them from the land
and demolished their homes, business premise and old structures in April
2019 on grounds that the land belonged to KDF. They have since been
blocked from accessing the premises and

The is no matter pending in court on relation to the petition.

9. Therefore, the petitioners pray that the National Assembly through the Departmental
Committee on Lands;

i

ii.

iil.

iv.

Ensures the upholding of the petitioners’ right to occupy, reside and do
business and own LR. No. 5875/2

Expedites the issuance of subtitles/leases for the approved letters of
allotment issued to the members of Roysa Community Development
Society;

Preserve the title deeds and issues for public purposes whose allotments are

held by the society
Investigates the eviction and invasion by the Kenya Defence Forces from

LR. No. 5875/2 and any claim of ownership by the same or any other
interested party; and

<
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v. Order compensation for the demolition of the petitioners ‘premises and any
other relief that may be available



3.0SUBMISSIONS
3.1 Submissions by the petitioners

10. The Committee held a meeting with the petitioners on Tuesday, 6™ August 2019.

11.

12.

13.

14.

15.

16.

17,

18.

During the meeting the petitioners informed the Committee as follows:

The petitioners stated that they used to work for the late Mayer Jacob Samuels, who
owned the land in question land in Roysambu constituency. He left the country and
passed on in 1974,

Thereafter the late Mayer Jacob Samuels’ two sons came to manage the land and
operate the business. They alleged that the brothers were deported from the country
after they declined an offer on the compulsory acquisition of the land made by the
Kenya Defence Forces (KDF). The owners had made an offer of Ksh. 26 million for
the land, while the military offered Ksh 3 million.

The petitioners also stated that although the KDF intended to acquire the said land,
,senior military officers advised that the land was not suitable for use by the military as
it was located in the middle of a densely settled area and it would require the
acquisition of adjacent land to create enough land to secure a military facility.

There was also no evidence to indicate that the military paid any compensation to the
owner.

In 2003 the government declined to renew the lease for the land and the two sons had
also left the country leaving the workers with no income. The workers then decided to
start businesses in the area that included a garage and parking yard for lorries in order
to make ends meet.

In 2004 a group of invaders attempted to enter the land and erect old containers on it.
However, the invaders were repulsed. Following the attempted grabbing of the land the
petitioners were advised to register a company and use it to acquire the land.

On 6™ May 2004 the petitioners registered a company known as Roysa Community
Development Society; registration No. No. 446760 and used it to request the County
Government of Nairobi to allocate them the land.

On 17" February 2015 the County Government of Nairobi wrote to the National Land
Commission indicating that the County Government had allocated the land to the
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society. The Commission in a rejoinder dated 10" March 2016 informed the County
Government of Nairobi that since the lease to the land had expired and was not
renewed, the land had reverted to the County Government and therefore it was in order
for the County Government to allocate it to Roysa Community Development Society.
The petitioners tabled the said correspondence to the Committee.

| 19. The petitioners accepted the offer and paid the required fees for the issuance allotment
letters through their trustees. They also paid the required fees to amend the index map
and for valuation of the parcel of land to facilitate subdivision and issues of a certificate

of subdivision.

‘ 20. However, in April 2019 a group of people in military uniform and in green lorries
| invaded the land and displaced the petitioners. The invaders also erected six tents on

the land.

" 3.2 Submissions by the Ag. Chief Executive Officer, National Land Commission
21. The Committee held a meeting with the Ag. Chief Executive Officer, National Land
’ Commission on 8" August 2019. During the meeting the Ag. Chief Executive
Officer informed the Committee that apart from the petitioners, the Kenya Defence
Forces and Uchumi Supermarket Ltd also claimed to own the land that is the subject
of the petition. She also stated that the County Government of Nairobi in
conjunction with the National Land Commission had also issued letters of allotment

to the petitioners.

22. Mr. Antipas Nyanjwa Deputy Director Investigations, National Land Commission
informed the Committee that he was tasked by the Commission to investigate the
matter and submitted a report that established the following:

23. Chronology of land parcel LR No. 5875/2: Lt. Col James Hays Sadler who was
the Commissioner for East Africa Protectorate leased LR. No. 1012 comprising
. 4443 acres in 1904 to Henry Herbert Tarlton for a period on 99 years. The lease then
subdivided the land into five plots each comprising 200 acres in 1920 and the said
plots were further subdivided into 20-acre plots in 1927. LR 5875/2 comprising
17.16 acres was one of the plots created out of the further subdivision.

24. The plot was transferred to Mr. H.V. Briscoe on 19" February 1930, who transferred
l it to Mrs. K. M Forbes on 19" February 1930. Mrs. K. M Forbes also transferred it
' to Mr. F.K. Kelly on 1" MARCH ,1940, who transferred the plot to E.A. Residential
Estate Limited. In 1964 a Mr. Smith was appointed as a liquidator of the company
by the Kenya Government, but the company transferred the plot to Mr. Bau Salou
Dean, Mr. Bau Saoul Dean also transferred it to Mr. Mayer Jacob Samuels, who
l died in 1974 but remained the registered owner ofc the land.




25.

26.

P2 A

28.

30.

31.

In 1976 a Mr. Rapahel Jacob Samuel a brother to the deceased owner and Mr.
Meshumor Jacob Samuels the deceased’s half-brother applied to the High Court in
Nairobi for grant of letters of administration under Probate and Administration No.
103 of 1976.

In a letter to the Commissioner of Lands, dated 31* January 1986, Robson, Harris &
Company Advocates, claimed that Mr. Meshurmor Jacob Samuels obtained an order
vesting the land in him as the sole registered owner.

Purported acquisition of LR. 5875/2 by the Kenyan Military in 1985: The
Government through Gazette Notice No. 5151 dated 22" November 1985 published
an intention to compulsorily acquire the land to set up a Kenya Army School. But
Mr. Meshurmor Jacob Samuel through his advocate protested and an inquiry was
held on the 5" and 18" of February 1986. During the inquiry Mr. Meshurmor Jacob
Samuel made an offer of Khs. 25 million for the land while the government valued it
at Ksh. 3,535,000, which Mr. Meshurmor Jacob Samuel rejected and went to court.

The court ruled that the government acquires the land at a fee of Ksh. 23 million.
The government appealed but in 1997 the court stood over the case generally to
allow for both parties to reach an out of court settlement, but no agreement was
reached to date.

In a letter Ref. DOD/698/2/Wks dated 26™ January 1987 the Permanent Secretary,
Department of Defence informed the Commissioner of Lands that the military had
carried out an inspection of the land and found it unsuitable for the intended purpose
unless four additional parcels of land surrounding the plot was acquired to enhance
security as the plot was located in a residential area.

.On 10™ April 1987 Major General Munyao wrote to the Commissioner of Lands

vide a letter Ref. DOD/CGS/49/LND asking the Commissioner to disregard the
content of the letter by the Permanent Secretary until the military made further
contact on the issue.

However, the military did not make the said contact to date. The Ministry of
Defence also indicated it could not pay the Ksh. 3.530.500 as per the government
valuation of the land due to financial constraints. Therefore, there is no evidence that
the government made any payment towards the compulsory acquisition of the land.

Current status of the land: The Committee was informed that a current search at
the Land Registry indicated that no record on the land were available, However the
investigation officers extracted the above-mentioned information from the valuation
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32.

33,

34.

35.

37,

file. A search at the County government of NAIROBI indicated that the land was
last registered to Mr. M.J. Samuels.

On 4™ November 1985 Mr. M J. Samuel, through Tysons Habenga Limited,
requested for an extension of the lease for the land in question in a letter Ref.
BOR/VAL/mm explaining the land had only eighteen years left on the 99 years
lease. However, the Commissioner of Lands refused to extend the lease. Technically
the land then reverted to the government and by extension to the County
Government of Nairobi as provided for the Constitution.

Other Claimants: The Committee was informed that other parties had made several
attempts to acquire the land fraudulently. The said parties include Solio Construction
Limited that claimed to have been allocated the land by the government. However,
the investigations by the commission revealed that the said grant was fraudulent as
the company had two sets of title for the same property. the first was registered on
18™ May 1992 with two different IR numbers, raising doubt on the authenticity of
the title. The title was also charged to Barclays Bank of Kenya on 26™ October
1993 even before the title was registered and stamp duty paid.

The second set of title held by Soli Constructions company Limited was registered
on 24" January 2001 when the same title was already charged to Barclays Bank of
Kenya.

There was no surrender of the original certificate of lease and the claim that this was
a new grant of 99 years effective 1* July 2019 but this cannot be so because the old
lease held Mr. Mayer Jacob Samuels was still valid and was to expire 2003.Further
the Solio Construction Limited title was registered on 18" May 1992 before the
lease commenced on 1* July 1999.

. Solio Construction Limited then purported to have sold the land to Kasarani Mall

Limited who transferred it to Uchumi Supermarkets. 9998 shares of Kasarani Mall
are held by Uchumi Supermarket according to records obtained from the Registrar
of Companies.

Conclusion: In a letter Ref. 21046/11/50 addressed to Robson Harris & Company
Advocates dated 13" March 1986 the Commissioner of Lands declined to renew the
lease held by Mr. Mayer Jacob Samuels. This meant that the land reverted to the
government and by extension of the new Constitution to the County Government of
Nairobi. The County Government of Nairobi vide a letter Ref. No. LS/007/001754/
sgm/MK dated 9™ 2018 requested the Permanent Secretary Ministry of Lands to



include Roysa Community Development Society in the titling of the land
LR.5875/2.

3.3 Submissions by the Chief Administrative Secretary, Ministry of Lands and Physical

Planning

38.

39.

40.

41.

42.

43,

44,

45.

The Committee held a meeting with the Chief Administrative Secretary Ministry of
Lands and Physical Planning on 15" October,2019. The Chief Administrative
Secretary informed the Committee that;

Background; L.R No. 5875/2 measuring 17.16 acres arose from a subdivision of
L.R. No. 1012 which measured approximately 4,443 acres. In 1964, it was
transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with
effect from 1* November 1904. The lease expired on 1* November, 2003.

Notice of intention to acquire the land: The Commissioner of Lands received a
request for the reservation and eventual acquisition from the Department of Defence
vide a letter dated 8" August 1985. Subsequently the Government published a notice
of intention to acquire the land vide Kenya Gazette Notice No. 5151 and 5152 of
22" November 1985.

The notice reflected the size of the land as being 16,16 acres but this was corrected
vide a corrigenda in the Kenya Gazette on March 14™, 1986 to read 17,16 acres.

A ‘Notice of Taking Possession’ by the government absolutely was lodged and
registered in volume N. 10, Folio 494/30 File 6943 on June 25, 1986.

Request for extension of lease: The Chief Administrative Secretary submitted a
copy of a letter Tysons Habenga Limited on behalf of Mr. M/J. Samuel dated 4
November 1985 seeking an extension of the lease of the land LR. No. 5875/2. The
said letter indicated that the term of the lease was 99 year effective from 1
November 1904. The lease expired on 1% November 2003

On 1% December 1995 a request for allocation of the same land from Prilscot
Company Limited was communicated but was declined as the land had prior
commitments and was not available for allocation.

The Chief administrative Secretary informed the Committee that the National Land
Commission and the County Government of Nairobi made an irregular attempt to
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46.

47.

48.

49.

50.

31,

52.

33

allocate the same land to Roysa Development Society. He stated that LR No. 5875/2
was compulsorily acquired by the Government and reserved for KDF and hence is
not within the purview of the County Government or the National Land
Commission. Therefore, it was not available for allocation or subdivision.

The Committee held a follow up meeting with the Chief Administrative Secretary,
Ministry of Lands & Physical Planning, who was accompanied by Mr. Edward
Kosgei, Director, Land Administration, on Tuesday, 26" November, 2019.

During the meeting the Chief Administrative Secretary retaliated that the land in
question initially belonged to one Mr. Mayer Jacob Samuels with 99-years lease that
expired in 2003.

The Chief Administrative Secretary emphasized that the Government acquired the
said parcel of land in 1985 for military use, however the acquisition was not
completed as the owner went to court challenging the value of the land.

The court enhanced the amount payable to the owner in lieu of the land to 23
million. The government appealed the ruling to allow for an out of court settlement.
The Department of Defence took possession of the land on 25" June, 1986 after
depositing Ksh 3 million in court.

In 2001, officials in the Ministry fraudulently opened a new file for the land in
question and allocated the same to Solio Construction Company Limited through an
allotment letter as a fresh allocation. The land was transferred to Kasarani Mall, a
subsidiary of Uchumi Supermarkets Plc on 20" March, 2001as LR No. 85371/2.

In 2018, the said officials in the Ministry sought to amalgamate the parcel of land
LR No. 5875/2 with another parcel LR. No. 23393 registered in the name of
Kasarani Mall using the latter file.

The amalgamation deed plan and the new lease had been prepared however, the
new lease could not be registered as the titles were charged by banks.

Mr. Edward Kosgei, Director, Land Administration stated that the Ministry officers

implicated in the fraudulent transactions on the second file were;

a. Mr. S.K W. Wangilla,( deceased) - who opened the fraudulent file

b. Ms. Sarah Mwenda — who signed the transfer between Solio Construction
Company and Kasarani Mall in 2001

c. Mr. Fedson Orare — who signed the amalgamation registration form regarding
parcel of land LR No. 5875/2 with another parcel LR. No. 23393

8



54.

55.

56.

3.

d. Mr. Gordon Ochieng - who endorsed the amalgamation registration form
regarding parcel of land LR No. 5875/2 with another parcel LR. No. 23393
e. Anunidentified officer from the Survey of Kenya.

The Committee held a third meeting with the Chief Administrative Secretary.
Ministry of Lands and Physical Planning on 28" November 2019. The Chief
Administrative Secretary was accompanied by Ms. Sarah Mwenda, the Chief Land
Registrar, and Mr. Fedson Orare, a Senior Land Registrar. They informed the
Committee that;

The original file regarding the land in question No. 21946/2, LR. No. 5875 with an
acreage of 17 acres indicated that the land belonged to Mr. Mayer Jacob Samuels. It
contained a legal notice for compulsory acquisition by the Kenya Defence Forces.

They stated that the title deed for LR. No. 5875/2 was in a deed file stored in the
Land Registry.

A second file with file no. 202033 & LR No. 5875/2, with an acreage of 6.864 Ha
was fraudulently opened by Mr. S.K W. Wangilla, an officer in the Ministry, who is
deceased. It contained an allotment letter that was issued on 26" June, 1999 to Solio
Constructions Limited, which was signed by the deceased officer. The said file also
contained the following documents:

a) An acceptance of offer letter dated 22" January,2001 and a cheque of
3,306,800 for the allotment letter and a receipt from the Ministry of the same
amount dated, 23" January 2001.

b) A certificate of incorporation dated 18" August 1999 and letter of allotment
was issued on 26" June, 1999.

¢) An indent from the Survey of Kenya dated 19" October, 2000 for the Deed
Plan. .

d) A letter from the then Permanent Secretary for Lands — Eng. E. K Mwongera -
dated 22™ July 2004 highlighting the fraudulent transactions on the land.

e) A letter dated 26" July 2004 by Ms. J.M Okungu, the then Commissioner of
Lands confirming to the Permanent Secretary that the land was acquired for
Military use and a compensation of 3,530, 500 was to be paid to the owner by
the Department of Defence.

f) A letter dated 28" November 2005 by Uchumi Supermarkets Plc to the
Commissioner of Lands making reference to a meeting and indicating that the
company was aware that the land had been acquired by the government for
military use and making reference of a land tribunal that would be formed
determine the matter.
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58. Ms. Sarah Mwenda denied signing the transfer form,which transferred the parcel of
land LR. 5875/2 from Solio Construction Company Ltd to Kasarani Mall Ltd in
2001, although a stamp bearing her unique number (14) was used in the said form.

59. The officials also stated that a third file No. 215826, LR No. 23393 for land owned
by Grace Independent Baptist Mission Trustees, was used by officials in the
Ministry to register an amalgamation with land parcel No. 5875/2. Upon perusal of
the third file the Committee noted that the lease for LR. No. 23393 had also expired.

60. Mr. Fedson Orare acknowledged that he signed a surrender of titles for LR.NO.
5875/2 and LR No. 23393 together with a new lease which were booked at the
Ministry on 7" February 2019 by Kasarani Mall Company Ltd. He informed the
Committee that one Mr. Ochieng prepared the documents and that he signed the
amalgamation form based on the information provided by the said Mr. Ochieng.

61. Mr. Orare also claimed that the file containing the said amalgamation form did not
contain a caveat, when he acted on it.

62. However, he stated that the said amalgamation was not completed, and the
surrendered documents were in the custody of the chief Land Registrar. He added
that the same were secured at the Land Registry at the Ministry of Lands and
Physical Planning.

3.4 Submissions by the Cabinet Secretary Ministry of Defence

63. The Committee held a meeting with the Principal Secretary, Ministry of Defence on
Tuesday, 5™ November 2019. During the meeting the Principal Secretary informed
the Committee that;

64. The Ministry of Defence lawfully owns the parcel of land that is the subject of the
petition and the same was lawfully occupied by the Kenya Defence Forces.

65. The land in question LR. No. 5875/2 was compulsorily acquired by the Ministry of
Defence through the Commissioner of Lands vide Gazette Notices No. 5151 and
5152 of 1985.

66. The land was valued at Kshs. 3,530,500 by the Commissioner of Lands which sum
was duly paid by the Ministry to the Commissioner of Lands.

67. Mr. Samuels had commenced proceedings to challenge the government valuation of
the land in the High Court under Land Acquisition Appeal No. 2 of 1986. In
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accordance with section 13(2) of the Land Acquisition Act, the compensation money
was deposited in the High Court by the Commissioner of Lands and a deposit receipt
issued by the High Court Registrar. The money was subsequently deposited to
Middle East Bank and released to Mr. Jacobs on 3 October, 1987. This was
confirmed by the Attorney-General in a letter dated 23" April, 1997 and M/S
Robson Harris and Company Advocates confirming that Kshs. 3,530,500 was
received by them on behalf of their client. In accordance with section 19(1) of the
Land Acquisition Act, the Commissioner of Lands issued a notice of taking
possession on 25" June 1986. The notice also required Mr. Jacobs to deliver the title
document to the Registrar of Titles for cancellation. The title for the land vests in
Government free from encumbrance in accordance with section 19(4) of the Land
Acquisition Act.

68. The High Court enhanced the award to Kshs 23,000,000 and the same was
subsequently appealed by the Attorney-General vide C ivil Appeal No. 109 of 1987.
The Appeal was however stood over generally by consent of the Parties to enable
them to pursue an out of court settlement. Owing to the fact that the family of Mr.
Jacobs relocated from Kenya to Israel, the out of court negotiations were not
concluded.

69. The land was used as a temporary camp for military athletes due to its proximity to
Kasarani sports complex. In early 2019, the same land was identified as a potential
land for construction of Senior Non-Commissioned Officers housing under the
affordable housing program.

70. The Ministry was not aware of any other party claiming the land and no persons
were evicted or property destroyed when the Ministry improved the security of camp
through the deployment of officers who erected tents on the land in question as no
persons were residing in the camp as claimed by the petitioners.

71. The Nairobi City Council lacked the capacity to allocate the land as it did not own
the same land and the Ministry of Defence did not consent to the purported sub-
division and allocation of the Land in question to the petitioners by the County
Government and the National Land Commission.

3.5 Submissions by the County Secretary Nairobi City County Government

72. The Committee received written submissions from the Mr. Leboo Ole Moritant, the
County Secretary, Nairobi City County dated 7" November 2019. He stated that:
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73

74.

73.

76.

L

78.

.

According to the County Government records the owner of the land in question LR.
No. 5875/2 located in Roysambu is Mr. M. J Samuels.

Roysa Community Development Society in a letter dated 6" May 2004, in which the
society indicated that its membership comprised former workers of the owner of the
parcel of land and that they had lived on the land since the early 1970s, requested the
County Government of Nairobi to allocate them the land..

The County Government carried out due diligence on the application by the society and
established, among other things, that:
i. The squatters living on the parcel of land in question were about 400 to 500
persons.;
il. There was an informal primary school and nursey school for the squatters’
children;
iii. The land was occupied by 43 rows each with 10 permanent and semi-
permanent houses;
iv. There were few commercial buildings, garages and workshops;
v. There were two structures used as churches; and
vi. There were numerous kiosks and churches.

On 17" February 2015 the County Government of Nairobi wrote to the National Land
Commission indicating that the County Government had no objection in the allocation
of the land in question to Roysa Community Development Society. The Commission in
rejoinder dated 10" March 2016 informed the County Government of Nairobi that
since the lease to the land had expired in 2003 and was not renewed the land had
reverted to the county government and it was for the County Government to allocate it
to Roysa Community Development Society.

The County Government then proceeded to allocate the parcel of land to the petitioners
as per the Nairobi County Regularization Act of 2015, which gave the County
Government the authority to settle people who occupied county or government land.
There was also no court order preventing the allocation of the said land.

The petitioners accepted the offer and paid for the issuance an allotment letter through
their trustees and they also paid the required fee to amend the index map and for
valuation of the parcel of land to facilitate subdivision and issues of a certificate of

subdivision and lease.

The County Government also carried out a survey of the land and the Director of
Survey approved the said survey on 1* November 2017.and also produced an area list
for each sub plot. The same was forwarded to the Land Registrar to facilitate the
issuance of titles to the squatters on 19" December 2017.

12




80.

The Ministry of Lands and Physical Planning started the processing of titles by issuing
letters to individual members of Roysa Community Development Society. However,
the process of titling was not completed for unknown reasons

3.6 Submissions by the Chief Executive Officer, Uchumi Supermarket Ltd

81.

82.

83.

84.

85.

86.

87.

The Committee held a meeting with Mr. Mohamed Mohamed the Chief Executive
Officer Uchumi Supermarket Ltd on Thursday 21% November, 2019 and a
subsequent meeting on Tuesday, 26 November, 2019. During the meetings the
Chief Executive Officer informed the Committee that:

Uchumi Supermarkets Plc lawfully acquired the land in question land,
LR.No0.5875/2 through its subsidiary Kasarani Mall Ltd from Solio Construction
Company Ltd in 2001 and paid Ksh. 85, 000, 000 to Solio Construction Company.

According to the records held by Kasarani Mall Ltd a lease granting the piece of
land to Solio Construction Company Limited was issued vide Grant of Lease No. [.R
85371on 1* July 1999.

The transfer of the parcel of land from Solio Construction Company Ltd to Kasarani
Mall Ltd was registered at the Lands Titles Registry and was signed by the
Commissioner of Lands, Mr. Sammy Silas Komen Mwaita on behalf of the
President and witnessed by the Registrar of Titles, Ms. Sarah Mwenda.

The Uchumi Supermarkets Plc then used title deed for the land to secure financing
from Kenya Commercial Bank (KCB) and Southern African Trade and
Development Bank on 7" December 2004. The facilities were paid and discharged
on 28" June 2011.

The Uchumi Supermarkets Plc had also entered into agreement to sell the land to
Jewel Complex Limited through financing by the bank. The buyer sought to buy the
said parcel of land as amalgamated with LR. No 23393 also owned by Kasarani
Mall.

Consequently, the company through its advocates requested KCB to release the two
titles to facilitate change of user and amalgamation. The surrender of titles and the
new lease were booked at the Ministry of Lands as evidenced by the booking form
dated 7" February 2019 issued to the company.
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88.

89.

90.

91.

8

93.

94.

95.

The transfer of the land was a subject of investigations by the Directorate of
Criminal following allegations of fraud and a caveat by the government that had
been placed on the title. The Chief Executive Officer further stated that the DCI had
found that the property was procedurally transferred to Uchumi Supermarkets Plc
and that there was no evidence of conspiracy between Solio Construction, Uchumi
Supermarkets Plc and the Land Registry during the allocation of the property. He
also stated that the investigation found the caveat on the title held by Kasarani Mall
Ltd had no legal basis.

The office of the Attorney General had also investigated the allegations of fraud
relating to the land and found that the Solio Construction Company had transferred a
valid title to Kasarani Mall.

Kasarani Mall had also filed a case in court Civil Case No. 495 of 2011 and obtained
a permanent injunction against Roysambu Community Self Help Group who
invaded the land and made similar claims to those contained in the petition.
Therefore, the question of ownership of the property had been heard and determined
in favour of Kasarani Mall by the Environment and Land Court.

The County Government of Nairobi demanded and accepted payments of land rates
by Kasarani Mall as evidenced by payment receipts issued to the company by the
County Government although, the County Government had not updated its records
and still indicated the owner of the land as being Mr. M. J. Samuels.

Similarly, the Commissioner of Lands and its successor, the National Land
Commission had continued to demand payment of annual land rent from Kasarani
Mall.

The County Government of Nairobi and the National Land Commission have never
sought to revoke the grant of title held by Kasarani Mall or claimed a reversion of
the title to the Government.

The Petitioners have not produced documents to prove that they were indeed
employees of the late Mayer Jacob Samuels and their National Identification
Numbers reveal that they were minors at the time they claim to have been
employees and some could not have been born at the time.

The petitioners had also not been in occupation of the land or erected structure on
the property as claimed in the petition. Kasarani Mall took possession of the land in
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2001. The company hired security guards to secure the land until the said guards
were evicted by the Kenya Defence Forces.

96. The Chief Executive officer acknowledged that the company had a dispute regarding
the land in question with the Kenya Defence Forces and the same was being address
through negotiations led by the Head of Public Service

3.7 Submissions by the Company Secretary Kenya Commercial Bank

97. The Committee held a meeting with the Director Legal Service, Kenya Commercial
Bank on 21%* November 2019. During the meeting the Director Informed the

Committee that:

98. The Bank had entered into a sale agreement with Kasarani Mall Ltd for the sale of
the land in question LR.NO. 5975/2 to a client financed by the bank. The said parcel
of land was used as a security for the transaction

99. The bank was not in possession of the original title deed for LR. No. 5875/2 as
Kasarani Mall Ltd through Hamilton, Harrison& Mathew Advocates had requested
the bank to release the documents to facilitate the amalgamation of land parcels No.
LR No.5875/2 with LR.NO 23393 both owned by Kasarani Mall.

100.The bank accepted the request and released the two titles to the law firm.

101. The amalgamation of the two parcels has not been completed awaiting the issuance
of a certificate of title upon the lifting of a caveat placed by one of the creditors of
Uchumi Supermarkets Ltd. However, the two title deeds were surrendered to the
Land Registry at the Ministry of Lands and Physical Planning as evidenced by a
booking form issued to Kasarani Mall.

3.8 Submissions by Jewel Complex Limited

102. The Committee held a meeting with the Director, Jewel Complex Limited on 21"
November 2019. He informed the Committee that:

103. The company was an interested party in the matter as it was in the process of
purchasing the land in question LR NO.5875/2 and LR NO 23393 from Kasarani
Mall on condition that the two parcels were amalgamated.
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104.

105.

106.

107.

108.

Jewel Complex Limited established contacts with Uchumi Supermarkets Limited
through the Chief Executive officer Mr. Mohamed A. Mohmed and through its
lawyers Messrs. Muchoki Kangata Njenga & Company Advocates.

He also stated that Jewel Complex Limited had paid a deposit of Ksh 330, 000,00 by
way of Real Time Gross Settlement to the vendor’s advocate client account held by
Harrison Hamilton and Mathew Advocates at KCB to facilitate the purchase of LR.
No. 5875/2.

The company had also acquired a loan from Equity Bank to facilitate the purchase of
part of L.R 23393

He stated that the petition was submitted to the National Assembly in bad faith since
the petitioners were named as the 4™ defendants in Nairobi ELC No. 495 of 2011 in
which they lost the case and no appeal was lodged in court against the decision of
the court. In the said suit, the petitioners referred themselves as Roysa Community
Self Help Group while in the petition they stated that they were Roysa Development
Society. Therefore, the petition was an attempt to overturn a decision of the High
Court.

Jewel Complex Itd had committed a substantial amount of money by way of a

deposit and entered into an agreement with the Kenya Commercial Bank that shall
substantially affect it in the event of adverse findings by the Committee.
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4.0 OBSERVATIONS
The Committee made the following observations:

1.

The owner of the land in question LR. No. 5875/2 located in Roysambu, measuring
17.16 acres under a lease of 99-years which commenced from 1" November 1904 and
expired on 1* November, 2003 is Mr. M. J Samuels.

Whereas there exists evidence that the government intended to acquire LR. No. 5875/2
belonging to Mr. M. J Samuels as evidenced by gazette notices No. 51515 and 51552 of
1985, the acquisition process was not completed as the out of court negotiations
between the government and Mr. Meshumor Jacob Samuel on amount of compensation
to be made were never concluded. (Annex 1).

There was contradictory information in the Ministry of Defence concerning the
intended acquisition of L. R No. 5875/2. Indeed, in a letter dated 26" January 1987, the
Permanent Secretary, Department of Defence informed the Commissioner of Lands that
the military had carried out an inspection of the land and found it unsuitable for the
intended purpose unless four additional parcels of land surrounding the plot was
acq}uired to enhance security as the plot was located in a residential area. However, on
10" April 1987 Major General Munyao wrote to the Commissioner of Lands vide a
letter Ref. DOD/CGS/49/LND asking the Commissioner to disregard the content of the
letter by the Permanent Secretary until the military made further contact on the issue.
Based on the submissions of the National Land Commission, the military did not make

the said contact to date.

Although, the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under Land Acquisition Appeal No. 2 of 1986
had enhanced the award to Kshs. 23,000,000 and the same has not been paid to date to
Mr. Meshumor Jacob Samuel. The Committee noted that the provisions of section 8 of
the Land Acquisition Act Cap. 295 (now repealed), required that where land is
compulsorily acquired, full compensation was to be paid promptly. This was never
done. (Annex 2)

Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing
that Kshs. 3,530,500 was paid to the Commissioner of Lands, there was no evidence
submitted to indicate that the money was deposited to Middle East Bank and released to
Mr. Jacobs.

Further, while the Ministry of Defence submitted that the land in question was formally



| handed over to the Ministry on 25" June, 1986, the Committee noted with concern that
the Kenya Defence Forces only occupied the said land thirty-three years later, this
being in 2019 and the land remains undeveloped to date. This was further confirmed by
a letter dated 14" June, 2004 by the then Permanent Secretary, Ministry of Lands and
Settlement to Mr. John Githongo the then Permanent Secretary in the office of the

| President indicating that the Kenya Defence Forces had already taken possession of the
property and moved in but had thought the cost was too much and consequently moved
out of the property.

7. Based on the submissions of the Nairobi County Government, the squatters living on the

| parcel of land in question were about 400 to 500 persons, there was an informal primary

school and nursey school for the squatters’ children, the land was occupied by 43 rows

each with 10 permanent and semi-permanent houses, there were few commercial

| buildings, garages and workshops, there were two structures used as churches and there

were numerous kiosks and churches. This was corroborated by the minutes of 25" June,

‘ 1986 submitted by the Ministry of Defence which indicated that there were two hundred

! and fifteen persons living there, there were forty-three blocks still existing and two jua kali
garages.

8. There were three files that had been opened in respect of LR No. 5875/ 2 these being-

‘ i.  The original file regarding the land in question No. 21946/2, LR. No. 5875 with

| an acreage of 17 acres indicating that the land belonged to Mr. Mayer Jacob
Samuels.

| ii. A second file with file no. 202033 & LR No. 5875/2 with an acreage of 6.864
Ha. which contained an allotment letter that was issued on 26" June, 1999 to
Solio Constructions Limited and contained other documents.

| iii. A third file no. 215826, LR No. 23393 for land owned by Grace Independent
Baptist Mission Trustees, a file which was used by officials in the Ministry to
register an amalgamation with land parcel No. 5875/2.

|
‘ 9. The Ministry of Lands and Physical Planning submitted and confirmed that the second
file and third file had been opened fraudulently as evidenced by-

i.  The purported transfer of lease to Solio Construction Limited was done when
there was already a subsisting lease of 99 years which was to expire in 2003
| and the transfer was effected in 2001, two years before the expiry of the lease.

ii.  The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer

| form transferring the parcel of land LR. 5875/2 from Solio Construction

| Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her
unique number (14) was used in the said form.

iii.  The third file no. 215826, LR No. 23393 allegedly seeking to amalgamate

land parcel No. 5875/2 with LR. No. 23393 was being done yet the lease for

LR. No. 23393 had also expired.
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10.

1L

1,

13.

14.

15.

16.

17,

iv.  The certificate of Incorporation of Solio Construction Company was dated
18th August 1999 while the letter of allotment was issued on 26th June, 1999
revealing that the allotment was done two months before the Company was
incorporated.

v. A letter dated 14" June. 2004 by the then Permanent Secretary, Ministry of
Lands and Settlement to Mr. John Githongo the then Permanent Secretary in
the office of the President instructing the Anti-Corruption Commission to
investigate and take action against the fraudulent allocation of L.R No. 5875/2
to Solio Construction Company; and

vi. The subsequent attempt to amalgamate the two pieces of land was being done
albeit the existence of a caveat on the land dating back to 2004.

However, the parcel of land L.R No. 23393 was not the subject matter of the Petition
and was only relevant to the extent that the third file was opened for purposes of
fraudulently amalgamating L.R No. 5875/2 with L.R No. 23393.

There was no evidence submitted to the Committee to indicate that the Kenya Defence
Forces having allegedly acquired the land in 1986. gazetted L.R No. 5875/2 as a

protected area.

Based on the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the last
registered owner of L. R No. 5875/2 was Mr. M.J. Samuels.

There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2.

In accordance with the property rates payment request submitted by the Nairobi County
Government, the property rates were still due to be paid by Mr. M. J. Samuels
signifying that the records of the county still identify Mr. M. I. Samuels as the owner of
the land.

The National Land Commission confirmed that the lease for LR. No. 5875/2 expired on
1** November, 2003 and reverted back to the Nairobi County Government by virtue of
Article 62 of the Constitution.

The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each sub-plot including plots designated for public utilities.

The Nairobi Count)f Government had already issued allotment letters to the Members
of Roysa Community Development Society regularizing individual ownership upon

~—‘-—-—~&-—_-1*---



18.

19.

20.

A

payment of Kshs. 69, 500 of which some of the members had already paid.

There was collusion between officials of the Ministry of Lands and Physical Planning as
evidenced by the second and third files in order to effect fraudulent transactions on L. R
No. 5875/2 leading to loss of public funds.

Although, the Ministry of Lands and Physical Planning submitted that it was aware that
the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for amalgamation,
the Ministry did not submit the two titles to the Committee.

The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still receiving
transactions payments from members of Roysa Community Development Society for
titling of L.R 5875/2 to individual members.

The Ministry of Lands and Physical Planning never informed the Committee that it was
aware there was any sub-division scheme that was ongoing, yet the documents submitted
to the Committee indicate that the Ministry was involved in the sub-division process.
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5.0 COMMITTEE RECOMMENDATIONS

In response to the Petitioners’ prayers and based on the observations, the Committee
recommends that-

1. The Ministry of Lands and Physical Planning in consultation with the National
Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 5875/2 within 180 days of tabling of this Report.

2. The Director for Criminal Investigations does investigate the officers in the
Ministry of Lands and Physical Planning who may have caused loss of public funds
by effecting fraudulent transactions relating to L. R No. 5875/2 and the Director of

Public Prosecutions does prosecute any person found culpable within 90 days of '

tabling of this Report.

3. The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through

fraudulent transactions as evidenced by the attempt to amalgamate it with L.R
5875/2.

e~ ....................... Dateg//"z/‘x)@/(}\zow

Hon. Dr. Rachael Kaki Nyamai, MP
Chairperson, Departmental Committee on Lands

|
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Appendix VIII

Submission by the Ministry of Lands and Physical Planning regarding
the implementation status of the report of the Departmental Committee
on Lands on its consideration of the Petition by Former Workers of the
Late Mayer Jacob Samuels regarding the invasion and eviction of the

workers from their Land in Roysambu Constituency by the Kenya

Defence Forces



SUBMISSIONS TO THE NATIONAL ASSEMBLY SELECT COMMITTTEE ON
IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/CO1/2021/ (084) dated June 10, 2021, the
Committee requested the Cabinet Secretary, Ministry of Lands and Physical Planning to
report on the implementation status of the following reports:

L. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala~-Musoli-

Bukura~ Butere Road D260

L@/R‘;port of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constituency by the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of Konza-Katumani Road

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, I wish to respond as follows:

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura-~ Butere Road D260

Honourable Chair,

The Departmental Committee on Lands considered a petition regarding delayed
compensation for private land compulsorily acquired by Kenya Rural Road Authority
(KeRRA) in 2011 for construction of the Sigalagala-Musoli-Bukura Butere Road. The
Committee in its report dated November 19, 2019 recommended as follows:
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1) Pursuant to the provisions of Article 40 of the Constitution and the Land Act, 2012,
the Chairperson, National Land Commission does gazette the inquiry dates for the
compulsory acquisition of land for the Sigalagala — Musoli — Bukura Butere Road
project within ninety days of the tabling of this report

ii)  The National Land Commission does conduct the valuation of parcels of land, crops
and trees affected by the project within ninety days upon the gazettement of the
inquiry dates for the Sigalagala — Musoli — Bukura Butere Road

iii)  Upon the conclusion of the inquiries and remittance of compensation funds from
Kenya Rural Road Authority (KeRRA), the Chairperson, National Land commission
does disburse the compensation funds to the respective project affected persons
within ninety days.

Implementation Status
Honourable Chair,

Recommendations (i) (i) and (iii) are to be actioned by the National Land Commission
and Kenya Rural Road Authority KeRRA.

2. Report of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land in Roysambu Constituency by the Kenya Defence Forces

Honourable Chair,

The petition concerned land LR No. 5875/2 claimed by the petitioners (Roysa
Community Development Society, the Kenya Defence Forces (KDF) and Kasarani Mall
Limited (a subsidiary of Uchumi Supermarket PLC).

The land was registered in the name of Mayer Jacob Samuels (who died in 1974). The
Government published a notice of intention to acquire the parcel for the Kenya Defence
Forces Vide Kenya Gazette Notice No. 5151 and 5152 of November 22, 1985. On August
8, 1995 an award for Kshs. 4,140,000/ - was issued by the Commissioner of Lands. A
‘Notice of Taking Possession’ by the Government was lodged and registered in volume N.
10, Folio 494/30 File 6943 on June 25, 1986. The notice required the owner to deliver
the title document to the Registrar of Titles for cancellation

The award was however challenged in the High Court under Land Acquisition Appeal
No. 2 of 1986. In accordance with Section 13(2) of the Land Acquisition Act, the
compensation money was deposited in the High Court and a deposit receipt issued by the
Registrar. The money was subsequently deposited to Middle East Bank and released to the
owner of the land on October 3, 1987. The High Court enhanced the award to Kshs.
23,000,000 and the same was subsequently appealed by the Hon. Attorney General vide
Civil Appeal No. 109 of 1987.
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The appeal was stood over generally to pave way for an out of court settlement. The out
of court settlement was not finalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the land was allocated to Solio Construction
Company Limited as a fresh allocation in 2001 and was later transferred to Kasarani Mall
Limited on March 20, 2001. In 2019, the County Government of Nairobi and the
National Land Commission also allocated the land to the petitioners who claimed to be
occupying the same. Subsequently, the Ministry of Lands and Physical Planning issued
the subdivision scheme approval letters.

In considering the petition, the Committee noted in its report dated December 2019 that:

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded

i)  That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of
Lands, the Committee noted that the High Court under the Land Acquisition Appeal
No. 2 of 1986 had enhanced the award to Kshs. 23,000,000 and the same has not
been paid to date. It had not also been demonstrated that the Kshs. 3,530, 500
allegedly paid to the Commissioner of Lands was released to Mr. Jacobs

iii)  The Committee noted with concern that the KDF only occupied the land thirty-
three years later and the land remains undeveloped to date.

It thus recommended that:

i) The Ministry of Lands and Physical planning in consultation with the National
Land Commission and the Nairobi County government does complete the titling
process for L.R No. 5875/2 within 180 days of tabling this report

ii)  The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report

iii) ~ The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.
5875/2.
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Implementation status

Honourable Chair, in response to recommendation (i), I wish to state as follows:

The Honourable Attorney General as the Principal Legal Advisor to the Government gave
an advisory to the National Assembly vide a letter Ref. AG/CIV/47/20 dated August 11,
2020 regarding implementation of the report of the Departmental Committee on Lands
in this matter (Annexure 1a). In view of this advisory, the Ministry has not been able to
implement the recommendation. We have written to the Hon. Attorney General to seek
guidance on the way forward and shall report to the Committee as soon as we are guided.

Further, the Environment and Land Court in Nairobi issued a judgement in ELC Case No.
153 of 2017 (formerly 495/2011) concerning the subject parcel of land LR 5875/2.
The said judgment upheld the title held by Kasarani Mall Limited and issued a permanent
injunction restraining the petitioners from trespassing on the land. A copy of the
judgment is marked (Annexure 1b).

The Petitioners also have a subsisting court case over the subject land at the Environment
and Land Court in Nairobi, Judicial Review Application No. EO0O8 OF 2020 (Republic-
versus-Director Land Administration, Ministry of Lands & Physical Planning, Chief Land
Registrar and the Attorney General)

Honourable Chair, in response to recommendation (i), I wish to state as follows:

The recommendation of the Committee is to be actioned by the Director of Criminal
Investigations.

Honourable Chair, in response to recommendation (iii), I wish to state as follows:

L. R No. 23393 is registered in favour of Kasarani Mall Limited. The parcel is adjacent to
L. R 5875/2 and is not in contention given that the application by Kasarani Mall Limited
for amalgamation of the two properties was never finalised.

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Constituency regarding the
obstruction of public road (Konza-Katuani Road)

Honourable Chair,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction
of the tarmacking of the Konza-Katumani road over a contested 400 Meters portion of
the road traversing on private land L.R No. 355/2.

In its report dated October, 2020 the Committee noted that although the 400 meters road
passing through LR No. 7374 is not a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road is the shortest and most convenient
route joining the Mombasa Road for use by the residents of Vota and other members of
the public. It thus recommended:

1) That the National Land Commission does consider facilitating the creation of a
public right of way pursuant to Section 143 of the Land Act, 2012 to ensure the
convenient passage of the residents of Vota through the 400 meters road which
they have been using for over fifty years within six months of the tabling of this
report

ii)  The Cabinet Secretary Ministry of Lands and Physical Planning does fast track the
development of the land value index as contained in the Land Value (Amendment)
Act 2019 to address the challenge of over-valuation of land identified for the
development of public projects within three months of the tabling of this report.

Implementation Status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

The process for the creation of a public right of way is prescribed under Sections 14 3-
148 of the Land Act, 2012 read together with Part VII of the Land Regulations, 2017.

The National Land Commission is empowered under Sections 143 to 148 of the Land Act,
2012 to create a public right of way. A public right of way created for the benefit of the
National Government or County Government, a Local Authority or any corporate body
to facilitate the functions of such bodies is referred to as a wayleave. Where a public right
of way is created for the benefit of the public as is the case herein it is referred to as a
communal right of way.

Under Section 145 of the Act and Regulation 51 (2) of the Land Regulations, 2017, a
county government, an association or any group of persons may make the application to
the Commission for creation of a communal right of way. The Commission may also make
the application on its own motion pursuant to Section 146 of the Act. The applicant is
required to obtain a survey map from the authority responsible for survey and mark the
proposed position of the public (communal) right of way.

Regulation 52 (1) requires the Commission to serve a notice of the application to all
persons occupying the land over which the communal right of way is sought and make
an announcement of the notice in a radio station with nationwide coverage. The
Commission is also supposed to publish the notice along the route of the proposed right
of way.

Upon receipt of all information and where there are no objections after expiry of the
period specified in the notice (90 days) the Commission shall recommend to the Cabinet
Secretary to create the communal right of way (Regulation 53).

50f 10



Where there are objections/representations to the application, Section 146 of the Land
Act requires the Commission to consider representations and objections received
pursuant to the said notices and recommend to the Cabinet Secretary whether to carry
out a public inquiry into the representations/objections or refer the application for
creation of a communal right of way to the county government for its opinion or to
initiate and  facilitate  negotiations ~ with  persons who have made
representations/objections on the application with a view of reaching a consensus on
that application.

Honourable Chair,

Where the recommendation is for a public inquiry, the Cabinet Secretary will constitute
a public inquiry panel constituting a representative of the Institution of Surveyors of
Kenya, Ministry of Lands and Physical Planning, Law Society of Kenya, National Land
Commission, the respective county government and Kenya Institute of Planners. The
inquiry panel will then place a two weeks’ notice specifying the date, time and place of
inquiry to all parties to make submissions on the application for the communal right of
way. At the expiry of two weeks from the date of hearing, a report of the inquiry shall be
submitted to the Cabinet Secretary (Regulations 55 & 56 of the Land Regulations, 2017).

Where the Commission recommends that the matter be referred to the respective county
government, the Cabinet Secretary shall within two weeks refer the matter to the county
government to give their opinion. The county government shall within two weeks
forward its opinion to the Cabinet Secretary in writing (Regulation 57 of the Land
Regulations, 2017).

Where the Commission recommends negotiations, the Cabinet Secretary shall within two
weeks initiate negotiations between the persons who made objections/ representations
and the applicant.

The Cabinet Secretary will determine whether or not to create the communal right of
way after considering as the case be the recommendation of the Commission, or the
advice of the county government or the outcome of any negotiations that may have been
reached between the applicant for the right of way and those who made representations
or objections.

If the Cabinet Secretary decides to create a right of way, an Order to that effect which
shall be published in the Kenya Gazette. Once the order is made, any person who had
made representation or objection to the application to the creation of the right of way
may appeal against the decision of the Cabinet Secretary to the Court only on a point of

law.
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Honourable Chair,

Section 148 (1) of the Act provides that compensation shall be payable to any person for
the use of land which the person is in lawful or actual occupation with respect to the
communal right of way which compensation shall be based on the value of the land as
determined by a qualified valuer. Section 148 (4) of the Act places the duty to pay
compensation upon the state department, public authority or corporate authority that
has applied for the communal right of way.

Under Regulation 60 (1) of the Land Regulations, 2017 the Cabinet Secretary may create
the public right of way upon completion of the processes outlined above.

Honourable Chair,

The Land Act, 2012 and the Land Regulations, 2017 have an elaborate procedure to be
followed when one wants to create a communal right of way over private land. The
Commission through a letter Ref. NLC/1/26/1 dated April 13, 2021 recommended the
creation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Departmental Committee on Lands (Annexure 2). However, the
recommendations of the Committee are subject to the process prescribed in law. We have
engaged the Commission to take the necessary steps provided in law vide our letter Ref.
MOLPP/ADM/CSO/1/760 dated April 29, 2021 (Annexure 3). Once this is done, we
shall action accordingly.

Honourable Chair, in response to recommendation (ii), I wish to state as follows:

Further to our report dated March 3, 2021 contained in Annexure 4 (Pgs. 11-14), 1
wish to report that we have since prepared and undertaken stakeholder validation of
Land Value Index Maps for Kakamega, Busia, Bungoma, Vihiga and Siaya counties. The
main challenge remains shortage of funds to fast track the process.

The Land Value Index Maps shall be submitted by end of August, 2021 for approval by
the National Assembly and the Senate in accordance with Section 107A of the Land Act,

2012.
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4. Report of the Departmental Committee on Lands on its consideration of the pefition
on irregular renewal of leases of land by Del Monte Kenya Limited.

Honourable Chair,

The Committee considered a petition presented by Mr. Philip Njuguna on behalf of
Kandara Residents Association regarding irregular renewal of leases held by Del Monte
Kenya Limited. The petitioners claimed that the County Government of Muranga
renewed the leases to Del Monte contrary to Section 13 of the Land Act requiring public
participation to determine whether the public had an interest in the land.

The Committee in considering the petition noted that the National Land Commission dealt
with the matter as a historical land injustice claim and recommended, among other
things, that the land held by Del Monte Kenya Limited be resurveyed to establish if the
company was in possession of land that it is not registered to hold. The Committee also
observed that despite there being several court cases regarding renewal of leases and
implementation of the recommendations of the Commission, Del Monte Kenya Limited
was not opposed the resurvey of the land in question.

It therefore made the following recommendations in its report dated November 2019:

i) The Director of Surveys, Ministry of Lands and Physical Planning does resurvey the
land held by Del Monte Kenya Limited in Murang’a and Kiambu Counties within
ninety days of tabling of this report.

ii) The National Land Commission does investigate the circumstances under which L.R.
Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been
surrendered to the Government by two companies namely Sassa Coffee and Rappit B.
Limited were later irregularly acquired by Del Monte Kenya Limited within ninety
days of tabling this report.

Implementation status
Honourable Chair, in response to recommendation (i), I wish to state as follows:

In our report dated October 27, 2020 (Annexure 5) (Pgs. 9-11), the Ministry reported
that the resurvey of the land held by Del Monte Kenya Limited in Muranga and Kiambu
counties was undertaken as directed.

The County Governments of Muranga and Kiambu have not yet given their approvals to
the subdivisions and the extension/renewal of the leases (Form PPA 2) to facilitate

registration.
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Honourable Chair, in response to recommendation (ii), I wish to state as follows:

The recommendation is directed at the National Land Commission.

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair,

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation
survey was carried out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended in its report
dated June, 2015 the excision of 250 acres of land from Teita Sisal Estate for
formalization of settlement of residents of Singila Majengo village in addition to the
public utilities within the estate as agreed by the management of Teita Sisal Estate.

Implementation status
Honourable Chair,

In our report dated March 3, 2021 (Annexure 4) (Pgs. 16-17), the Ministry reported
that the excision of Singila Majengo Village, Mwandisha Primary School and the public
utilities including the roads and the railway reserves was undertaken vide Survey Plan
No. F/R 467/87. The County Government of Taita Taveta approved the application for
subdivision and change of user vide a PPA 2 form dated November 14, 2019.

This resulted in creation of Mwatate/Mwatate Block 1/ (11-13). Parcels 11 and 12 are
to be surrendered to the National Government while parcel 13 is to be registered in the
original owner’s name. The owner proposed to further subdivide parcel 13.

The Director Land Administration issued subdivision scheme approval letters on January
4, 2021 as follows;

Parcel No. | Size (Ha.) Beneficiary

Mwatate/Mwatate Land Settlement Fund Board of Trustees
Block  1/11(Shingila :

Majengo) 85.81
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Mwatate/Mwatate Cabinet Secretary to the National Treasury
Block 1/12 (Mwandishi | 6.34
Primary School)
Mwatate/ Mwatate 1191.19 Teita Estates Limited
Block 1/14
Mwatate/ Mwatate 4956.57 Teita Estates Limited
Block 1/15
Mwatate/ Mwatate 406.26 Teita Estates Limited
Block 1/16
Mwatate/ Mwatate 182.54 Land Settlement Fund Board of Trustees
Block 1/17 (Langateni)

In our last report dated March 3, 2021, the we reported that we were waiting for
surrender of the mother title to facilitate registration of the scheme and issuance of titles.

Honourable Chair, I wish to report that the title has since been surrendered. There were
Charges registered against the title in favour of Standard Chartered Bank Limited which
were discharged on May 5, 2021 to facilitate registration of the subdivisions. Annexure

6 is a copy of the title.

The Ministry shall process the titles in two weeks time.

Honourak air, [ submit.

July 29, 2021
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MINISTRY OF LANDS, HOUSING & URBAN DEVELOPMENT
Internal Memo . -

To: The Deputy Chief State Counsel From: Chief Land Registrar

12th February, 2020.

Ref. LR NO. 5875/2

B, —————————————————

SUBJECT: BRIEF ON LR NO. 5875/2 _
GLA NO. 6943 ON Vol. N10 FOLIO 291 AND GRANT IR. NO. 85371)

Reference is made to the above matter and to your letter dated 22 January, 2020
referenced AG/CIV/MLS/413/19. .

Land Reference No. 5875/2 measuring 17.16 Acres was a resultant subdivision of
LR NO. 1012 and was registered under Government Lands Act Cap 280(repealed)
in Vol N. 10 Folio 291 GLA file NO. 6943 vide correspondence file number 21946
in the names of BAU SALAU BEAN for a term of 99 years from 1% of November,
1906.

On the 15™ of August, 1964 BAU SALAU BEAN transferred to MAYOR JACOB
SAMWELS.

On the 26™ June, 1999 LR NO. 5875/2 was allocated to SOLIO CONSTRUCTION
COMPANY LIMITED and the grant registered on the 24" of January, 2001 for a
term of 99 years from 1% July, 1999. According to our record this allocation was
done through correspondence file number CF 202033. Subsequently, on the 20" of
March, 2001 the SOLIO CONSTRUCTION COMPANY LIMITED transferred the
said parcel to KASARANI MALL LIMITED, which transfer was registered as IR.
85371/2. -
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| In the instant suit, the Summons to Enter Appearance are not dated signed or extracted. It is
therefore not clear whether the Plaint served upon the Defendants was accompanied by Summons.

However, the Court has noted that on 3™ November 2011, the Law Firm of Odour Henry John
Advocates filed a Memorandum of Appearance for all the Defendants. The Defendants further filed
their Defence on 3 November 2011, and denied the allegations made in the Plaint. The issue of
failure to serve Summons was never raised by the Defendants all along. The suit went through Pre-trial
Conference and none of the parties pointed out the failure to extract the Summons. The suit was
therefore certified ready for hearing and was given a hearing date. Order 5§ Rule 1(6) provides that:-

“Every Summons except where the Court is to effect service shall be collected for service within
thirty days of issue or notification whichever is late failing which the suit shall abate”.

Joing by the above provision, the Plaintiff ought to have extracted and collected the Summons
| vithin a period‘ of 30 days of the issue of the same. The Plaintiff did not do so. Therefore the suit
N ought to have abated.

However, the Court have noted that the Defendants never raised any objection to the suit and they
entered appearance and filed their Defence. The suit herein was filed in the year 2011 after the
promulgation of the new Constitution 2010, which brought in Article 159(2)(d) which binds the Court to

| administer justice without undue regard to procedural technicalities. The said Article provides as
follows:-

“in exercising judicial authority, the Courts and tribunals shall be guided by the following
principles:- '

a) Justice shall-be administered without due regard to procedural technicalities.”

Therefore bearing in mind the above provisions, this Court will exercise its discretion in this matter to

I ansure that substantive justice is done and will therefore overlook the procedural technicalities. The

efendant never raised that issue of failure to extract and serve them with Summons. They have entered

- appearance and filed their Defence. The Defendants will therefore not suffer any prejudice or injustice
% and the Court leaves it at that.

On the substantive issues, the Court will first point out the undisputed facts before picking out the issues
for determination. There is no doubt that LR.No.5875/2, is registered im the name of Kasarani Mall
Limited as from 20" March 2001, which is evident from the Certificate of Title attached to the Plaintiff's
bundle of documents. Ther w&m&beﬁaldjun property was initially granted to Selio
| Construction Company Limited as from 1°* July 1999. There is also no doubt that the Defendants are
also o_claiming_ownership. of -this- parcel -of .land  LR.No.5875/2, having been conveyed the same by

A u1eshur‘cr acc-h Samtelvide a conveyance dcued 5% March 7 1990.-

There is also no doubt that Kasarani Mall Limited is a subsidiary of Uchumi Supermarket Limited,
as confirmed by the Registrar of Companies vide a letter dated 21° April 2015. There is also no doubt
that this suit property was a subject of various correspondences among different Government offices. In
particular is the letter dated 30™ April 2008, from Director of Public Prosecutions (DPP), which made
various conclusions. Among the conclusions made are that the land in question LR.N0.5875/2, was
procedurally applied for and allocated to M/S Solio Construction Company Limited. Further that
Solio Construction Company Limited acquired a valid title to the said land which it later sold to
“Kasarani Mall Limited (A subsidiary of Uchumi Supermarket Ltd) in 2001, on a willing buyer willing
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seller basis.

There is also no doubt that the Defendants have threatened to take possession of the suit land and thus
the filing of this suit.

Having now pointed out the undisputed facts, the Court finds that the issues for determination are:
(i) Who is thé legal owner of the suit property”

(i) Is the Plaintiff’s title to the suit property valid”™

(iii) Is the Plaintiff entitled to the prayers sought in the Plaint”

liv) Who is to bear the costs of this suit”
i) Who is the legal owner of th it pr

It is evident that legality of ownership of any property can be deduced from the registered documents. In

our case herein the registration document herein is the Certificate of title. The Plaintiif herein has

attached a Certificate of Title which shows that the suit land was transferred to Kasarani Mall Limited.-
on 20" March 2001. Initially the suit land was owned by Solio Construction Limited. Section 26(1) of

the Land Registration Act provides that such Certificate of title is conclusive evidence of proprietorship

except where the said title is acquired through fraud or misrepresentation. Though the Defendants

alleged that the suit land belongs to them and that the Plaintiff acquired the same illegally, it is evident

from the letter written by the Director of Public Prosecution on 30" April 2068, that he exonerated the

Plaintiff from any wrong doing. Particularly, the Director of Public Prosecution stated that:-

“There is no evidence suggesting any collusion or conspiracy between the Company and the
land officials during the allocation of the land to M/S Solio Construction Company Limited”.

‘urther after investigations, the Director of Public Prosecution also came to the conclusion that M/S
solio Construction acquired a valid title to the said land which it later sold to Kasarani Mall Limited
on a willing buyer willing seller basis.

The above investigations were done in the year 2008. DW3 who prepared a Report in the year 2015
did not tell this Court why he decided to fault the finding of the Director of Public Prosecution. Since the
suit land was registered in the name of the Plaintiff in the year 2001, under the Registration of Titles Act,
(now repealed), Section 23(1) of the said Act provided that the said registration was conclusive evidence
of ownership. The said Section states as follows:-

“The_Certifi cate of title lssued by the Registrar to a purchaser of land upon a ftransfer or

transmission by the proprletor thereof shall be taken by all the Courts as conclusive evidence
that the person named therein as proprietor of the land is the absolute and indefeasible owner
thereof, subject to the encumbrances, easements, restrictions and conditions contained therein
or endorsed thereon and the title of that proprietor shall not be subject to challenge, except on
the ground of fraud or misrepresentation to which he is proved to be a party.”

The Court will rely on the authority quoted by the Plaintiff; Nairobi Permanent Market Society &

Others..Vs,,.Salima Enterprises (1995-1998) 1 EA 232, where the Court held that:-
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“The state shall not deprive a-person of property of any description, or in any interestin, or right
over property of any description, unless the deprivation:-

. TS

a) results from an acquisition of land or an interest in land or a conversion of an interest in land,
or title to land, in accordance with Chapter Five; or

b) is for public purpose or in the public interest and is carried out in accordance with this
Constitution and any Act of Parliament that:- :

(i) requires prompt payment in full, of just compensation to the person; and

(ii) allows any person who has an interest in, or right over, that property a right of access to a
court of law.

The Defendants have not denied that they have trespassed and/or threatened to trespass on the
Plaintiffs parael of land. The Plaintiff is entitled to protection of its property as provided by the
Constitution and other provisions of law. The Court has found and held that the Plaintiff is the absolute
and indefeasible owner of the suit property. The Plaintiff is entitled to enjoy the right of ownership of the
suit land without interference from the Defendants.

The Plaintiff has sought for damages for trespass. However, the Plaintiff has alleged that it fenced off
the suit land by constructing a wall around the property. Further, the Court issued a temporary injunction
against the Defendants on 18" June 2012. There is no evidence that the Defendants have defied the
said Court Order. The Court comes to a conclusion therefore that there is no sufficient evidence
provided by the Plaintiff to prove that the Defendants have barred them from the use of the suit land and

thus entitled to damages.

In conclusion, the Court finds that the Plaintiff are entitied to the orders soughtin the Plaint only to the
extent of permanent injunction against the Defendants but not damages from trespass.

iv) Who is to bear costs of the suit”

The Plaintiff herein is the successful litigants. The Defendants’ actions prompted the_filing of this suit by
the Plaintiff. The Court therefore finds that costs normally follow the event and since the Plaintiff is
successful in its claim, then the costs of the suit to be borne by the Defendants herein, jointly

and severally.

Having now carefully considered the available evidence, and the submissions therein, the Court finds
that the Plaintiff herein Kasarani Mall Limited has proved its case on a balance of probabilities and
consequently, the Court enters judgement for the Plaintiff against the Defendants as prayed in the
Plaint in terms of prayers no.(a) and (c).

/

I

It is so ordered.
Dated; Signed and Delivered at NAIROBI this 18" day of August 2017.
L. GACHERU:

JUDGE!
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- Date of. Presentation.

ov |
{'
\WWME 6 REPUBLICOF KENYA

crlal No. 2222/86 DEPARTMENT OF LANDS

To: - LAND TITLES REGISTRY

THE COMMISSIONER OF LANDS (_Enoms_B&ANcﬂl.___\ WN“A ﬁﬁM@MB e
THE COMMISSIONER OF LANDS (VALUATION OFFICE). :
THE COMMISSIONER OF LANDS (LAND RENTS)..
THE COMMISSIONER OF INCOME TAX.

“THE CiTtY VALUER, NAIROBI..

THE MANAGING DIRECTOR, KENYA RAILWAYS.

THE TOWN CLERK,.......cercccn: G| -

THE CLERK, COUNTY COUNCIL OF s o5
THE SENIOR ECONOMIST/STATISTICIAN, P.O. Box 30289, Na ROBL.
THE ExecuTivE OFFICER, THE PROVINCIAL AGRICULTURAL BoArD, P.O. Box.

MEMORANDUM OF REGISTRATION OF TRANSFER OF LANDS

( the details whereof appear below, has this day been registered as............. i
! < :
~ NOTICE CF TAKING.POS SEJ.é.lQL\J.....—..;...Y.QLL.._.;.\I....,'L.Q...E.O..J..;.Q ..... 49h/20.. File 6943 .
§5 6-1986

Date of Document.

7 XIDransferox. Notice of takl“lg Po

Tirémf“"’é. .......................................
................. / -

Address of Transferee, P.O. Box

L.R. No. 5875/2 ..

Due From... 2= 11 .................................... b s e anssauseresasens son
! Nairo i
Presented by .............. TheR ............. Pf.‘?.?. ..... | i e i sl af ................................. S S ;

29—8—1980".

Noted by . Checked by : ” Remarks

OFFICER I/C RECORDS: #
Land Register .. .. I : -

Return of Grants a3 o : y e R R S S AR D

Cards

REecorRD DRAUGHTSMAN

VALUATION OFFICE
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FILE NO. VAL.21946/TI

P.R,T.

THE LAND ACQUISITION ACT CAP .. 295

. KENYA GAZETTE NOTICE NOS.51%51 AND 5152

DATED NOVEMBER 22, 1985
L.R. NO. 5875/2 ROYSAMBU ESTATE, NATROBI

I attach herewith a copy of Notice of Teking Possession
of the above mentioned land anda plan showing the area
ecquire edged red.

T should be vefy grateful if a caveat is urgently
lodged ageinst the title to propect Government's

acquisition interest.

le

N. MUCHAT
for: C.V.O.
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Michwasf N0 )

The Commissioner of Lands,
P.O. Box 30089,
NAIROBI.

Dear Sir,

RE: LR 5875/2

/\‘
N

\

PRILSCOT Co. LTD.,
P.O. BOX 795,
NAKURU.

lst December, 1995
4}%

¥

(N
We wish to apply for allocation consideration \w
of the referred Government vacant land situated

along Thika Road, Nairobi.

We are ready to develop same upon being allocated.

ully,

For:
PRILSCOT CO. LTD.

Encl.



21946/66 | _ 25th June

PRILSCOT CO. LTD
P.O. Box 795
NAKURY

RE: __LR_5875/2.

Your letter dated Ist Decembér, 1995 refers.

The. plot applied for is not &yailab,lé for allocation
as it is committed elsewhere.

Bl

5

S.K.W. WANGILA

?: w

FOR: _COMMISSIONER _OF . LANDS. .

98



REPUBLIC OF KENYA

Jelegrams:. “Lans”, Nairobi v 53 % D DEPA 4‘4ENT orF LANDS
Telephons: Naitobi 71805059 REGISTERED P.O. Box 30089
Solio Construction Ltd .r "MairOBI
P.O. Box 49634, NAIROBL 1 26th June e 119.:99
Ref. No...21946/11.......... '

$1r(s)/MADAM, L.R. NO. 5875/2 NATROBI

LETTER-OF ALLOTMENT

I have the honour to inform you that the Goversamenit, oa—bd&aif of

County Counc1l hereby offers you a grant of i above piot shown edoetl recLo the

attached plan NO. ... e :,ub,@ct 1 your forsaal written acceptance of the
following conditions. and to the payment of -the charges as prescribed hereunder:.
AREA: 6..864...... thectafes(appnom'_rzate!y).‘
TerMm: L : .99 .......yeais from the ' 1-7=-99
STAND,PBEWM: Sh', 24024409 ' subjeci to adjus tment on survey, buat
AnnuAaL Rewt: Sh. _......480, 480 } there is no claim for reduction in area on
: SUTVEy.

GengraL: This Letter of Allotment is subject to, and the grant will be made under
the provisions of, the Government Lands Act (t (Cap. 280 of the Revised
Edition the Laws of Kenyz) and titie will be issued under the Registration
of Titles Act (Cap 281) or the heﬂswred Land Act (Cap. 300).

SPECLA_L CONDmO\JS See attached.

2. 1should be glad to receive your acceptance of thc attached conditions together with

banker’s cheque for the amount as set out below within thirty (30) days of the postmark:

_ | . Sn
Stand Premium: s, .. | oo c el (AWl oo e 2,402,400/ ...
Rent from . 12/79% i 0.....00712239 - _..240, 240 /..
Conveyancing Fees .. .. .. .. - e g 250 o
Registrétibn Fees " . N .. -
Ratc_s .. % .. .. L. T NS o ST RS
Stamp Duty .. .. .. - . e LS, 260 ...
Survey Fees .. . i il "' . s w2y L50 [
'Roéd and Road Drains . . .. L4 e e sl oo S
Others .approval fee .. .. o . e 2,000/= ...
Planning fee 7 2,072/~

Recipt NO. ..o Less Deposit .
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SFER made the ;Lvh‘ day of jkavciv  two thousan and one ‘,'.‘—g
BETWEEN SOLIO CONSTRUCTION COMPANY LIMITIED{’olfP
‘,. ) _/ ¥/ Office Box Number 49634 Nairobi in the Republic of Kenya (heEnaﬂ

'\0"-/3
= called "the Vendor" which expression shall where the context sok3

include its successors and assigns) of the first part AND KASARAN,
MALL LIMITED of Post Office Box Number 73167, Nairobi in the sfg?;\

Republic (hereinafter called "the Purchaser” which expression shall incl ,de o
g

~where the context so admits its successors and assigns) of the second pé:t o
(e

nmety nine of ALL THAT piece of land situate in the City of Nairobi &, tfe ®

O%INNOg

-SANN
AIBN

85371/1 is with the dimensions abuttals and boundaries thereof is delineated

on the plém annexed thereto and more particularly on Land Survey Plan

Number 732448 deposﬂed in the Survey Records Office at Nairobj afor;saxl\

. (oLLEC)
and thereon bordeled red SUBJECT however to such Acts char gee,,

encumbrances and other matters as are notified in the Mem
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endorsed hereon and to the payment of the annual revisable rental of Kenya

Shillings four hundred eighty .thousand four hundred and eighty

(Shs 480,480. OO) AND WHEREAS the said plece of land has not been

developed in accordance with the Special Conditions contamed in the saild

Grant AND WHEREAS the Vendor has agreed to sell the said plece of land

to the Purchaser for the consideration and on the terms hereinafter appearing

AND WIIEREAS thc President has agreed to join in these presents for the

purpose and in the manner hereinafter stated.

NOW THIS TRANSFER WITNESSETH as follows:-

(a) that in pursuance of the said agreement and in consideration of the

sum of Kenya Shillings eighty five million (K.Shs.85,000,000.00) paid by
the Purchaser to the Vendor (receipt whereof the Vendor hereby

acknowledges) the Vendor HEREBY TRANSFERS to the Purchaser all its

right title and interest in and to the said piece of land.

(b) the Purchaser HEREBY COVENANTS with thg:_President fhat withi.n * .

two (2) years from the date of registration of this Transfer the Purchaser will

submit to the Local Authority and the Commissioner of Lands plans referred
to in Special Condition Number 2 of the said Grant and complete the
erection of buildings and the construction | of the drainage system in
conformity with plans drawings elevations and specifications to be a_pproved
by the Commissioner of Lands AND IT IS FURTHER AGREED between

the Purchaser and the President that if there shall be any breach in

performance and observance of this covenant it shall be lawful for the
Commissioner of Lands or any person authorized by him on behalf of the
President td re-enter into and upon the said piece of land or any part thereof

in the name of the whole and thereupon the term created by the said Grant
L
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'THE REGIS'I'RATION«OF TITLES ACT
(Chapter 281)

GranT: Numeer LR, 85371 . -

E
ANNUAL RENT: SHS.480,480/- ' (Revisas
Term: 99 YEARS FROM 1.7.1999

by way of- stand Premium paid
_-1on-hereof THE ‘RESIDENT OF THE REPUBLIC OF KENYA hereby GRANTS
o SOLIO CONSTRUC'I‘ION COMPANY LIMITED. » a 11m1ted 11ab111ty company havmg its registered
' ) st 0ffice Box- Nunbet 49634)
e . )ALL that pxcce of land situate in the c1ty of Nairobi in the Nairobi Area
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3. The Grantee -~:§ba.ll maintain in good.and substantial: rcpaj_r;and condition'-a]l,-_t;'g'ild'i.gg.

erected on the -land.
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Ref No AGICRJ2(53/1110~

SHERIA™, NairoD

P.O. Box 4011200100
NAIROBI; KENYA

lying please quote

30" April 2008 P

Thc Comm1s, 'ner of Lands

RE: CAVEAT REGISTERED AGAINST THE TITLE OF PLOT NO.
L.R. 5875/2 ROYSAMBU OWNED BY KASARANI MALLS
LTD, A  SUBSIDIARY COMPANY OF UCHUMI

SUPERMARKETS LTD

The above matter refers.

Following the placing of Uchumi Supermarkets itd under recervership, -
investigations were instituted by the police into the circumstances Jeading to
. the financial crisis that was facing the company. in thé course of the afore-
said investigations, it emerged that Uchumi Supermarkets Ltd through its
‘subsidiary company known as Kasarani Malls Ltd had purchased th= :fre-
mentioned parcel of land in 2001 from M/S Solio Construction Cc tpany
Ltd at a cost of Kshs.&5 miilion in order i.. develer a shopping mall o1 i
. hyper market. ‘ : Rt

However, before Uchumi Supermarkets Ltd could utilize the plot for the

intended purpose, the company fell into financial difficulties and, as part of

its recovery strategy, resolved to sell the plot to unlock cash that was

required for its business. In the process of obtaining the necessary clearances

from the lands office Uchumi Supermarkets Ltd was informed that there was

a problem with the plot in that the allocation to Solio Construction Company

Ltd was irregular and therefore Uchumi Supermarkets Ltd’s title to the plot
~ was defective. The Government had already registered a caveat against the

title forbidding-any dealings in the land. |

ATTORNEY-GENERAL’S CHAMBERS
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Upon C
mvestlgatlon

onclusion of their investigations, the police forwarded the
file to the Hon. Attorney General for directions. After a

o thorough and careful consideration of the matter and the evidence on record,
‘I the Hon. Attorney General has concluded as follows:

E

(OS]

should be removed forthwith to allow the company to either szll ¢
the land as there is no criminality established in the entire transactlon

Mo TOBIKO

DIRECTOR OF PUBLIC PRObE“TTT>S

The land in question was procedurally apphed for and allocated to
M/S Soho Constructlon Ltd

There is no evidence suggesting any collusion or conspiracy between'
the Company and the land officials during the allocation of the land to
M/S Solio Construction Ltd

Solio Construction Company Ltd acquired a valid title to the said land
which it later sold to Kasarani Mall Ltd (a subsidiary of Uchumi
Supermarkets Ltd) in 2001 on a ‘willing buyer-willing seller’ basis
There is no legal basis or justification for the caveat placed by the
Commissioner of Lands against the title and thereby stopping
Kasarani Mall Ltd from selling or developing the land

Consequently, the Hon. Attorney General has concluded that Kesarari Mall .

Ltd has a valid title to the said land and directed accoramgly that fh(, caveat ¢ -
rdevelop gz

CC

& i‘\{hief Executive Officer

Uchumi Supermarkets Ltd. (under receivership)
P.0. Box 73167-00200
NAIROBI

s i ‘_The Director of Criminal Invcstlgatlons 0o
CID Headquarters '

P.O. BOX 30036

NAIROBI.
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: ELC.NO.153 OF 2017(FORMERLY 495/2011)

KASARANI MALL LTD.......c.cccufeachdecsbosancrcssissasasassasssonenssasansnson PLAINTIFF
-VERSUS-
DANIEL OTIENO MIGANGA.......ccctmtrtimirnin e e e 1* DEFENDANT
DAVID J. KOLLAL......cccccooirucmimnachestancencecnasacnsnssansanssannas 2" DEFENDANT
. GILBERT THUO MACHARIA.........ccceririinecnserineneniennneeneas 3" DEFENDANT
ROYSA COMMUNITY SELF HELP GROUP...........ccvnvreennennen 4" DEFENDANT
JUDGEMENT

3y a Plaint dated 20" September 2011, the Plaintiff herein, Kasarani Mall Limited, brought a claim
against the Defendants herein and sought for these orders:-

a) A permanent injunction against the Defendants whether by -themselves, their employees,
servants or agents or any of them or whomsoever purporting to be a member of the 4" Defendant

-and-any of them from trespassing on the Plaintiff's land known as LR.5875/2, Thika Road,

entering thereon and committing any acts of waste or damage or in any other way purporting to
alienate the property of the Plaintiff in any manner whatsoever.

b) General damages for trespass.

. . l/ ”
c) Costs.

The Plaintiff alleged that it is the registered proprietor of all that piece of land known as LR.No0.5875/2,

located in the Kasarani Area, Thika Road Nairobi, measuring about 6.944 Hectares and that it got
registered as the proprietor of the land on 20" March 2001.

The Plaintiff further alleged that the Defendants have threatened to invade the Plaintiff's land aforesaid
anq thereafter commit acts of waste, damage and alienation. It was also further alleged that the
Plaintiff's threats and purported acts of trespass were detrimental to the Plaintiff's title. It was the
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i Plaintiffs contention that those threats by the Defendants and their purported acts of invasion are illegal
and continues to be detrimental to the Plaintiff. Therefore unless protected by an order of the Court, the
Plaintiff stands to suffer loss and damage in respect of the Defendants continued threats and acts of

trespass. The Plaintiff urged the Court to allow its claim.

| The Defendants herein entered appearance on 3@ November 2011, through the Law Firm of Odour

| Henry John Advocates and filed their joint statement of Defence and denied all the allegations made
in the Plaint. The 1%, 2™ and 3" Defendants admitted that they are officials of the 4™ Defendant. The
Defendants further averred that they are the legal owners of Plot No.5875/2, located at the Kasarani

| Area, Thika Road Nairobi. They further alleged that the title documents in possession of the Plaintiff
were forged documents and the Plaintiff was put to strict proof thereof. Therefore the Defendants
alleged that they cannot threaten to invade what belongs to them. Further, the Defendants alleged that

‘ the suit is bad in law and they sought to have it struck out. The Defendants urged the Court to
‘ismiss the suit with costs.

<4 The matter prdceeded for viva voce evidence on 3" 9 November 2015, wherein the Plaintiff called only
one witness.

Plaintiff’s Case

PW1-Simon Sang, told the Court that he works for Uchumi Supermarkets Limited as a Chief
Security Officer. He relied on his witness statement dated 5" December 2014. !n his statement,
" PW1 stated that the Plaintiff is the lawful and registered owner of the property known as LR,N0.5875/2,
\ located along Kasarani area, Thika Road, measuring 6.944 Hectares. It was his testimony that the suit -
property was initially_granted_by the Gavernment of Kenya to an entity known as Solio Construction
Gompany on 18" May 1992.] He further stated that the property was transferred to the Plaintiff by that
1 Company on 20™ March 2001 for valuable consideration and the Plaintiff was registered as the legal
owner. Further that the Plaintiff's title to the property LR.No.5875/2, has been confirmed by the
Commissioner of Lands in his letter dated 3™ November 2010, to the Permanent Secretary, Ministry of
Trade. It was his testimony that the Defendants have threatened to invade the Plaintiff's land. That the
laintiff reported the matter to OCS Kasarani Police Station who showed them a Court Order issued by
. ne Courton 15™ October 2010. However upon inquiry from the Court registry, the Plaintiff's advocate
' was informed that no such case exists in the Court records. The witness was therefore apprehensive
that if the Defendants are not permanently restrained by an Order of this Court, they will continue to
issue those threats of invading the Plaintiff's land with impunity. That the Plaintiff is in possession of the
land and has fenced it-all round with a stone wall. In cross examination, the-witness confirmed that.
~Kasarani Mall Limited is a subsidiary of Uchumi Supermarket Limitéd, although hé did not possess
~documents to that effect.

He also stated that he safeguards the Company property and he is also involved in security of Uchumi
.. property. He reiterated that Kasarani Mall Limited acquired the land in the year 2001, from a Company

known as Solio Company Limited. He also confirmed that the payment of land rates dated 24"

September 2010, for LR.No.5875/2 showed that the property was in the name of M. J. Samuels.

Def nts’

| DW2- David Jakenya Kollal, told the Court that he is the 2" Defendant herein and Secretary to the 4"
Defendant. It was his testimony that the 4™ Defendant was a Community Self Help Group. He also
stated that the person who gave evidence for the Plaintiff is a Security Guard at Uchumi Supermarket
and not representative of the Plaintiff. That Pauline Kimotho-is the one who swore affidavits but did not
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K testify in Court. It was his evidence that the suit land belongs to the Defendants herein. He denied that
the land was ever sold to the Plaintiff. He stated so because there was no Sale Agreement produced in
Court between the Plaintiff and the said Solio Construction Limited. He further clarified that the fand
| initially belonged to Major Jacob Samuel, in 1964 who died in 1974. Then his two young brothers
took over the administration of the land. That these two brothers are Raphael and Meshmor Jacob
Samuel. It was his further testimony that the land was conveyed to them by Meshmor Jacob Samuel
who left the land to the children of the parents who were working for the three families of Meshmor. He
also stated that they had lived on that land for a long time. Further that Uchumi Supermarket Limited
’ had filed a case against the Defendants being ELC No.515/2010, which was later dismissed by the
|! Court. Then the Plaintiff filed the instant suit and there is no evidence that Plaintiff owns the land. It was
his further evidence that the documents produced by the Plaintiff were not genuine documents. He
urged the Court to dismiss the Plaintiff's case. He insisted that the Defendants were given the suit land
| by Meshmor Jacob Samuel to develop the same. In cross-examination, he insisted that the
documents held by Kasarani Mall Limited are a forgery.

' DW2 - Arthun Wamiti Njoroge, the Chairman of the 4™ Defendant relied on this witness statement

QQ dated 3 December 2015. He also relied fully on the Defendants’ bundle of documents. In cross-
examination he stated that he had no evidence to show that Meshmor and Raphael Jacob Samuel
were the administrators of the Estate of Major Jacob Samuel. He also did not have a title for Major
Jacob Samuel. He reiterated that the land was conveyed to them but they did not have the conveyance
documents. He further stated that the land is registered in favour of the Defendants. The witness further
stated that the original owner of the suit land conveyed it to Roysa Community Self Help Group, the
4™ Defendant. It was his further evidence that the title deed by the Plaintiff was a forgery.

DWS3 - Antipas Nyanjwa who works for National Land Commission, Head of Investigations told the
Court that he prepared a report in regard to LR.No.5875/2 Nairobi. He produced the report as exhibit
no.2in Court. In cross-examination, he stated that he got the information from the valuation file. He also
confirmed that there are titles to the suit land. It was his evidence that the title deed for Solio
Construction Limited was gotten from the Court File as the Deed file was missing. He therefore used
the valuation file and he did not know how the documents were produced in Court. He further testified
*hat a parcel of land cannot have two titles. He however confirmed that there was a transfer of this land
:0 Kasarani Mall Limited for Kshs.85 million on 20" March 2001. There was also a caveat by the
\. proprietor and according to exhibit no.15, the land belongs to Kasarani Mall Limited.

After the close of the Viva Voce evidence, parties were directed to file their Written Submissions which
directives they complied with. The Defendants filed their submissions on 30" September 2016, and
Plaintiff’s filed their submissions on 30" October 2016.

The Court has now carefully considered the Pleadings in general and the exhibits produced therein. The
Court has also considered the tendered evidence by the witnesses, the Written Submissions and the
relevant provisions of the law and the Court makes the following findings;

The suit herein was filed on 20" September 2011, and simultaneous to the Plaint, a Notice of Motion
Application even dated was also filed. The said Notice of Motion sought for injunctive orders against
the Defendants herein. The Court has also noted that Summons to Enter Appearance though drawn
were not extracted nor saved as provided by Order 5 Rule 1 of the Civil Procedure Rules which
provides that:-

“where a suit has been filed, a summons shall issue to the Defendant ordering him to appear
within the time specified therein”
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further averred that the Defendants have come up with grants which are not genuine as the same were

registered.in the year 2009 long after the conveyance between them and Meshumor Jacob Samuel had
been registered.

In response thereto, the Defendants filed the Replying Affidavit of Pauline Kimotho, their Company

Secretary, sworn on 19" May 2014 in which she averred that the Plaintiffs had made material

misrepresentations to the court as regards the suit property in particular that the Conveyance dated 5t

March 1990 has never been confirmed to exist and that the suit property has never been owned by the
5 said Meshumor Jacob Samuel. She further averred that the Group is not an entity recognized in law and
. would not have received the purported conveyance in any event and further that the Group has never
occupied that suit property at all. She added that the parcel of land is owned by the 1% Defendant,
Kasarani Mall Limited. She further stated that the Plaintiffs failed to disclose to the court that there is
I further litigation between other plaintiffs and the Defendants in court namely:

HCCC No. 495 of 2011 Kasarani Mall Limited versus Daniel Otieno Miganga, David J. Kollal, Gilbert
- 1ou Macharid-and Roysa Community Self Help Group.

2. HCCC No. 47 of 2011 Richard Ochilla, David Ochieng, Kennedy Otieno Onyango (suing as officials
of Roysambu Shell Youth Self Help Group) versus Uchumi Supermarkets Limited, Jacob Meshamur
Samuel, Raphael Jacob Samuel and Kasarani Mall Limited.

She further indicated that in all three cases, the Plaintiffs allege to be officials of either Roysa Community
Self Help Group or Roysambu Shell Youth Self Help Group. She added that the Plaintiffs are not entitled
to any orders of adverse possession as they do not occupy and have never occupied the suit property as
alleged or at all as the same is currently fenced off and vacant. She also stated that the Plaintiffs and
others did attempt to invade the suit property but were repulsed and an injunction order issued against
them by Ougo, J. She concluded by stating that the Plaintiffs are mere busybodies who are laying an
invalid claim to the suit property which does not belong to them.

The court allowed parties to proceed by way of written submissions. However, only the Defendants filed
"eir written submissions dated 7" August 2014,

l\. The Plaintiffs case is that they entered into the suit property in the year 1990 after entering into a
Conveyance Agreement dated 5™ March 1990 with one Meshumor Jacob Samuel. They claim that from
the year 1990, they have been in uninterrupted occupation of the suit property and have become entitled
to be registered as the legal owners thereof in place of the Defendants, whom they admit are the title
holders of the suit property. Against this background, the issue that arises for my determination is
whether or not the Plaintiffs have acquired the suit property by way of adverse possession.

Section 7 of the Limitation of Actions Act provides as follows:

" “An action may not be brought by any person to recover land after the end of twelve years from
the date on which the right of action accrued to_him...”

Further, section 38 of the Limitation of Actions Act provides as follows:-

“Where a person claims to have become entitled by adverse possession to land registered under
any of the Acts cited in section 37 or land comprised in a lease registered under any of those
Acts, he may apply to the High Court for an-order that he be registered as the proprietor of the
land or lease in place of the person then registered as proprietor of the land.”
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NATIONAL LAND COMMISSION
INTER OFFICE MEMO

ARDHI HOUSE, 1ST NGONG AVENUE, OFF NGONG ROAD, P.O. BOX 44417 — 00100’ NAIROBI, KENYA Tel: 020 2718050
Email: info@nlc.or.ke Web: www.nlc.or.ke

e e

To: ‘Director Legal
National Land Commission

Date: 7th February,2020
Ref: 3354

RE: MINISTRY OF DEFENCE VERSUS UCHUMI
SUPERMARKETS LIMITED

This report is prepared in resbthé té' ;your letter ref. AG/CIV/MLS/413/19
of 22™ January 2020. The subject matter being ownership dispute over
land parcel No. 5875/2 between Department of Defence and Uchumi

Supermarkets Limited.

Land parcel No. 5875/2 came about as a result of subdivision of original
LR No. 1012, it measures approximately 17.16 Acres held on a leasehold
term of 99 years from 1* November 1906 at a rent of 600/- owner before
the acquisation was Mayor Jacob Samuel.

This parcel of land was Registered under G.LA title in Central Land
Registry Vol. 10~ folio 291 G.L.A ,f'ill,el No. 6943 and Ministry of Land
correspondence file being file No.:21946.



ACQUISITION OF LR NO. 5875/2 BY DEPARTMENT OF DEFENCE

By a letter dated 8" August 1985, P.S. Office of the President requested
Commissioner of Lands to acquire LR-No. 5875/2 for purpose of setting a
Kenya Army School (KAEME & CORPS Headquarters), following this
request, Commissioner of Lands published a notice of intention to acquired
the land vide Kenya Gazette Notice No. 5151 and 5152 of 22" November

1985.

Inquiry for the said acquisition were held on February 5 and 18 of 1986
and Meshumor Jacob Samuel (owner) gave oral claim of Kshs
25,000 OOO/ and Commissioner of Lands had give a value to Kshs
3,530,000 while the matter was going on in court, as it was provided for
under Land Acquisition Act Cap 295 ( now repealed) Section 13(2)
Commissioner of Lands deposited Kshs 3,530,000/- and got issued with
Deposit Receipt of high court serial No 453232 of 16™ May 1986.

With deposit of the money in court a takmg over ceremony of the land by
Department of Defence was done on 25" June 1986, this was in
compliance of Section 19 of land acquisition Act Cap 295.

There are no record to show if the enhance value of Ksh
23,000,000/- has been paid because appeal case No. 109 of 1987 was
stood over on 27" February 1997 to give parties time to settle the matter

out of court.

Notice of taking possession dated 25" June 1986 was registered in the title
on 29" November 1986 meaning the land was wholly vested in the
Government. It is important to note that 99 years lease was to expire on
1% November 2005, so taking possession took place while lease term was

still on.

R4



ALLOCATION TO SOLIO CONSTRUCTION COMPANY LIMITED

Solio Construction Company Limited'was allocated LR No. 5875/2 for 99
years from 1% July 1999 at annual rent of Ksh 480,000/- .

The grant was registered in centrai’ land registry as I.R No. 85371 on
24 January 2001. The land measured approximately 6.944 HA.

On 20" March 2001 a transfer of he said land was effected from Solio
Construction Company Limited to Kasarani Mall Limited.

This allocation to Solio Constructvion Company Limited on 1 July
1999 was done on top of a running lease which was to expired on 1%
Novembher 2005, leading to double allocation. A

CLAIM OF OWNERSHIP BY ROYSA COMMUNITY

From available records there is not proof that Roysa Community were evér
registered as owners of LR No. 5875/2 if at all they had any interest they
would have shown up during the _day, of.inquiry in 1986 to put up their

claim.

The inquiry team only met the owner who give a oral value of 25,000,000/~
against 3,530,000/- which was given by-Chief valuer.

The purported allocation to Roysa Community was an illegality because the
process should have been undertaken by National Land Commission who
are mandated by the constitution under article 67 to administer public land

on behalf of National & County Government.

There are no records to show National Land Commission was involved in
replanning, subdivision and allocation.of any part of LR No. 5875/2 .

Signatures appended in the purported letters of allocation are for the

officers in the Ministry of Lands not National Land Commission.
g

-



NATIONAL ASSEMBLY REPORT & RECOMMENDATIONS

Departmental Committee on land of National Assembly had invited

presentation by the interested parties to send light in relation to ownership
of LR No. 5875/2

The presentation of Chief Administrative Secretary of the Ministry of Lands
& Physical Planning disclosed that there was notice of intention to acquire
LR No. 5875/2 vide Gazette Notice No. 5151 & 5152 a notice of taking
possession by the Government absolutely was lodged and registered in
Vol .10, folio 494/30 file 6943 of June 25 1986.

Chief Adrpinistrative Secretary also informed parliament that there was an
irregular attempt by National Land. Commission and County Government of
Nairobi to allocate the land to Roysa Development Society.

The report done by a Mr Antipas Nyanjwa of National Land Commission
also presented in parliament stated that acquaisation process for the
Military had not been finalized. The report by Antipas according to
available records was prematurely sneaked out because there is a Memo
dated 18" October 2015(copy attached) which placed doubts in most of
his recommendations, meaning the réb"ortis not authoritative and should
not have been used in making any decision. Further the same report has
not been tabled or adopted by any of the National Land Commission
Committees or the planery of National Land Commission.

These report to the Departmental Committee were misleading, because
from Ministry records notice of taking possession by the Government was
lodged and registered in G.L of register Vol. 10 folio 494/30 file 6943 of
June 25" 1986. Committing the said land to Department of Defence.

OBSERVATION

o Department of ,Defence acquired land which was on 99 years in 1986
and that lease was to expire in year 2005.



« Solio Construction Company Limited who sold land to Kasarani Mall
Limited, were allocated LR No. 5875/2 on 1% July 1999. This
allocation to Solio Construction was on top of another lease leading
to double allocation .

o It is not possible to implement recommendation of Parliamentary
Committee because the land is not available for allocation to Roysa
Development Community.

RECOMMENDATIONS

e Kasarani Mall Limited should surrender their title back to Government
because it was irregularly ils,sue_c_}i,_Qr»in alternative Chief Land Register
should place a Government Caveat on the said title.

« Because LR No. 5875/2 was vested to Government in favour of
Department of Defence, and the lease for the said land expired in
November 2005, Department of Defence are at liberty to apply for
extension of lease and a subsequent ownership documents because
the current Government policy is for every Government Institution to
apply for ownership document for land that they own.

. All letters of allotments issued irregularly on the irregular subdivision
of LR No. 5875/2 by the Ministry of Land and Physical Planning to be
surrendered for cancellation.

This report is subject to adoption by the plenary of the commission and
any other relevant information availed.




REPUBLIC OF KENYA
MINISTRY OF LANDS AND PHYSICAL PLANNING

MEMO

FROM . DIRECTOR LAND ADMINISTRATION

TO : DEPUTY CHIEF STATE COUNSEL
REF : 21946/11/148
DATE : 12t February 2020

RE: STATUS OF LR. NO.5875/2 (NOW NAIROBI BLOCK 84/1 — 147) TO ROYSA
COMMUNITY ROYSAMBU NAIROBI

Irefer to letter ref AG/CIV/MLS/413/19 dated 227 January,2020.

BACKGROUND

The above mentioned plot Wos last owned by Mayer Samuels Jacob as per
the MRT at folio (8) 1964. At (14) it is indicated that he passed on but in the

event the plot is required for public purpose, iffvl/ill be acquired and 0
compensation paid in the usual manner. — Vlun L« & osp e luogh \qe
and \A%e

At (19), the Department of Defense requested for reservation for eventual
acquisition of land to establish a logistics center and associated elements.
At folio (20) they further expressed their interest on the land to ease
congestion within Kahawa Garrison and requested for acquisition
machinery to be set in motion and the Commissioner of Lands indicated
there is no objection if they have the money to acquire.

Valuation for acquisition was done at folio (22) at Kshs.4,140,000/= and
formerly communicated to D.O.D at (23). At (24) the office of the President
confirmed that they had adequate funds from which they intend to fund
the ocquisitfomf of the land and the arrangements were under way to
submit money to the Commissioner of Lands to compensate other land
owners in various areas in the Country which they occupy.

Eventually the land was acquired as per Gazette Notice no. 5151 and 5152
of 22nd November,1985. A notice of taking possession by the Government
of Republic of Kenya absolutely was lodged at folio (25) and registered as

per the MRT at folio (35).



NEW ALLOCATION . @

According to folio (42), the Nairobi City County Allocated the whole land
to Roysa Community Development Society. Thereafter, they approved a
subdivision scheme as per the form PPA 2 at (43) and survey of the whole
parcel was processed and new numbers issued as Nairobi block 184/1 -
147 as per the copy of the area list and RIM at folio (39) and (40)
respectively. Letters of subdivision were issued erroneously by this office.
Files opened and paid for a total of kshs. 271,950/= being legal fees for all

sub- plots.

Letters of subdivision were issued directly to the beneficiaries whose names
were submitted at folio (41). In the process of preparing the individual
leases, it was discovered that the land had been acquired for military use
and is now Government land, which information was not available earlier.

O BSERVATIONS

I. From the available documents, LR NO. 5875/2 is still Government
land as there is no evidence that the Military (Department of
Defense) ever relinquished their interest on the land.

2. All transactions undertaken by the Nairobi City County purporting to
allocate and sub-devide the land are un- procedural and
misleading. This Ministry was never consulted to give the true position,

nor approved the purported subdivision.

RECOMMENDATION

In view of the above, | recommend that the sub-vision scheme and the
letter of subdivision issued to individuals be cancelled/withdrawn and
the status quo as per our records be retained i.e (land remain property
of the Government- Military Land) unless otherwise. The Director of
Surveys should also be informed to reinstate the parcel to its original

number.

The memo is therefore forwarded for you to note, approve or further
instructions. ’ '

"
4KOSGEI

DIRECTOR LAND ADMINISTRATION




On the 14™ of June, 2014 the Permanent Secretary requested that a government
caveat be placed on the title to safeguard the interests of the government since the
land had been grabbed in 2001. The said caveat was registered as entry 3 on the
title. Copies of the same are herewith attached.

Third parties filed a case in Court and obtained a Court Order dated 23" December,
2016 in the High Court of Kenya Judicial Review and Constitutional Division No.
652 of 2016. The Court order was staying evictions and demolitions of ke on the
said above parcel. That order was registered as entry no. 85371/4 on the said title.

In view of the above and from the correspondence from land administration, the term
on the GLA title file no. 6953 expired on 1% November, 2005. The issues relating
to allocation and acquisition will be better addressed by the Director Land

Administration and Director of Survey.

Copies of all the relevant documents from the deed file IR NO. 85351 are herewith
attached for your perusa]. -

B. F. ATIENO ‘
FOR: CHIEF LAND REGISTRA




shall cease but without preju.dic'e to any ‘right of action or remedy of the
President or the Commissioner of Lands in respect of any antecedent breach
of any condition herein contamed AND in pursuance of the foregomg the

President HEREBY ACCORDS HIS CONSENT to these presents and

extends as aforementioned the period mentioned in Special Condition

Number 2 of the said Grant for the submission of plans and erection of

buildings and construction of drainage systems as aforésaid.

IN WITNESS whereof the Vendor and the Purchaser have hereunto affixed

their respective common seals and the Commissioner of Lands on behalf of

the President has hereunto set his hand the day and year first hereinbefore
'
written.

SEALED with the Common Seal of the)
said SOLIO CONSTRUCTION )
COMPANY LIMITED in the in the )

presence of- i )

(’"\

DIRECTOR

étf

N|




‘ ‘



SEALED with the Common Seal of
the said KASARAN I DH i ¢
Cim 1 TED Wit

in the presence of:-

DI‘RECTOR/Sng FTARY

)
SIGNED byShmay £i45rs omes Mym 7
on-behalf of the President of the ) o

R'epu'biié-ofKenya in the presence of:- )

)

p— N

MEMORANDUM HEREINBEFORE REFERRED TO:

.. The provisions. of the Government Lands Act (Chapter 280).
2. TheSpecial Conditions contained in the said Grant.
. LANB TITLES HEGISTRY - NATROBI REGISTIY

REGISTRATION OF TITLE ACT

Al , <
47 REGISTERED AS Mo. LR. & 2 27/ /

: Id
rresenven 2O Nilc—e t. Qoo /
- TIME _/_5__‘23/7“15 — QD vcaara

Regtietrar of Titles
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DRAWN BY:-

Rayam Rach & Sevany
Advocates.

Agip House
Haile:Selassie Avenue
P.O. Box 41919
NAIROBI
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Hon. Justin B. N. Muturi, EGH, MP /fl" / .CEIVED" f\
The Honourable Speaker of the National Asserﬁbly 13 AUG 2020 ) '
Parliament Buildings N\ \:?)f },,
NAIROBI \ 3

»\l’—’..‘i'i‘.t »

REF: PETITION SUBMITTED TO THE NATIONAL™ ASfMBLY BY THE
DEPARTMENTAL COMMITTEE ON LANDS CONCERNING LR NO. 5875/2
ROYSAMBU BELONGING TO THE MINISTRY OF DEFENCE

Reference is made to the above subject matter and the letter dated 7" August, 2020
reference MOD/28/18/A from the\Mmlstry of Defence a copy of which is attached for
your ease of reference. PR 8 . ; EE

In the said letter, the Mlnrstry of De nce states tha lt\ has become aware of a Petition

-Departr“.ental Commlttee on Lands (“the
Committee™) touchrng on the abov p‘arge\l:?pf Jand above referred A report was
prepared by the Commlttee followrngd_a ’Petttlon by al! eged formeu employees of the

*ﬁ

late Mayer Jacob Samuels who was therprewous reglstered owner

[\

\~~- -~ \\:- 2 e
N‘«!\‘,) \[Abl",

The Ministry of Defence asserts that the land was compulsonly acquired by the
Government in 1985 for use by the then. Kgnya Armed Forces and the parcel has since
then been occupied by them. ; e

The Ministry of Defen"c'e"notes ‘that the Committée in.its report recommended that the
land be allocated to the former workers. The Ministry understands that the report is
scheduled for debate in the National Assembly on 12 August, 2020. The Ministry is
apprehensive that if the report is adopted as drafted the same would have a negative
implication.on its possession of the land.

In the circumstances, the Ministry requested my office to provide an advisory opmlon
to the National Assembly which may be taken into consideration during the debate.

The Office of the Attorney General is “established under Arhcle 156 of the Constitution
of Kenya. Under Article 156(4)(a) the Attcrney General is the Principal Legal Advisor

SHERIA HOUSE, HARAMBEE AVENUE )
P.O. Box40112-00100, NAIROBI, KENYA. TEL: +254 20 2227461/2251355/071 19445555/0732529995 ) J /7L
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CO OPER ATIVE BANK HOUSE HAILLE SELLASIE AVENUE P.O. Box 56057-00200, Nairobi-Kenya TEL: Nairobi 2224029/ 2240337
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to the Government while under Article 156(6) the Attorney General 1
promote, protect, uphold the rule of law and defend the public ii
opinion, ‘this matter raises substantial issues of law and public interest w
the Attorney General to issue the advisory set out hereinbelow.

In proffering this advisory, reference is made to the Report by the Departme.
Committee on Lands dated December 5, 2019, and which is due for debate in th.
National Assembly on August 12, 2020. The Report addresses itself to various issues re
the subject contested property, to wit, LR No. 5785/2 Roysambu. In the premises, it is
imperative that some of the findings and/or observations of the Committee be
clarified even as the National Assembly readies itself to discuss the import and
substance of the Report. This is because if adopted, the Report recommendations are
likely to disenfranchise legitimate title holder(s) to the subject property. This advisory
supplements the position advanced by this office vide the Advisory dated June 18,
2020 and received in parliament on even date (see attachment No. 1).

In addition to the above we need to make clarification on the following issues:

Clarification No. I: Acqui;}'i“i'on anb’ Com,b’ér;}ation- 4 SN
The Report at page 17 (Observatlons No 245 4 & 5) suggests fhe foIIowmg albeit in
summary: R TAN Ml : P

e The acqunsmon processes were not completed as- out of court negotiations
were not concluded : - a \

e Full compensatlon was never paid; and
¢ No evidence that Kshs 3, 530 SOO OO was paxd to Meshumor Jacob Samuel.
The Ministry of Defehce asserts that land’L’R No' "5875/2 was, compulsorlly acquired
by the Commissioner of Lands vude Gazette Notices No. 5151 and 5152 of 1985
pursuant to a request from the then Department of Defence. This is the position
largely adopted by the National Land Commission as well as the Ministry of Lands
and Physical Planning. It is not disputed at all that through Gazette Notice No. 5151
of 1985 the Commissioner of Lands notified the public of the intention to acquire the
land in accordance with section 6(2) of the Land Acquisition Act. Further, Gazette
Notice No. 5152 of 1985 notified interested persons of the holding of an inquiry as to

compensation as required under section 9(1) of the Land Acquisition Act.

3 i
R

The inquiry was duly conducted and an award of Kshs. 3,530,500.00 made. The heir
to owner of the land the late Mayer Jacob Samuels, Mr. Meshumor Jacob Samuel
challenged the award and later appealed to the High Court which enhanced the
award to Kshs. 23,000,000. The government being dissatisfied with the enhanced
award preferred an appeal at the Court of Appeal which was filed by the Attorney
General vide Nairobi Civil Appeal No. 109 of 1987.



In the meantime. the amount in the initial award was deposited in court as stipulated
under section 16(1) of the Land Acquisition Act and subsequently released to the
registered owner's Advocates. That the Appeal was eventually compromised by
consent as evidenced by the Commissioner of Lands letter dated 24t March, 2003
and a copy of the order dated 25" October, 2002 annexed to the Petition to
Parliament.

However apart from the initial award of Kshs.3.5 Million the balance of the decretal
sum was not paid and is still outstanding. The reason given is that there were no
beneficiaries or legal representatives of the estate of the deceased to pay the funds.
Though the amount is still outstanding, the judgment is now over 12 years and by
virtue of Section 4(4) of the Limitation of Actions Act Cap 22 Laws of Kenya the
judgment has lapsed and cannot be enforced.

Be that as it may, the notice of taking possession was issued by the Commissioner of
Lands in accordance with section 19(1) of the Land Acquisition Act, and registered
against the title hence vesting the land in the government.

\ : o P
The assertion that sincev;t:he'bMinist(ry,offD/é'fe?\‘cg d}d‘_notpé;wt@e enhanced award then
the property rights did pot Eéé;_ss angl"the land r‘e{hai’l;\edlfiga.tfhé_ hands of the registered
owner is a wrong jnté'ﬂbré’ééﬂoryfo"f'»l,,f:he law. Once notices of ‘intention to acquire are
issued, the award imade and _compensation  paid and notice ,of taking possession

issued, the land is de'e‘me'd' tb"bem.put‘;‘l:\ic? ’ah@:lfgf;i.nd must be \dtea{l,t with as public land.

N PR LA RS .l .
This is supported by lji/e‘cpr,d~§‘-from 'ﬁhe Ml'nrl;:fﬂ)' of lLands:vfzh;_ch\ show that the notice of

I i

taking possession wa?"lg’dged'a;gd r",e‘gi‘s'ter;é‘d.’i-n-,thcijoyefnrQe;hj( \1’.:alnds Register Vol. 10
folio 494/30 file 694§-,’;qf‘\Jg’h;»2»5"1&/11‘_»986.'€6ﬁi'rhitt'iﬁg«-th¢.. said land to the Department

of Defence. Y o S\ it i B,

If the purpose for whﬂlch the ac‘qui'siti_on.\/Lf)af's,';\;rfi";temfc*jed was anllé"nger tenable then the
notice of intention to acquire the‘léind ;ho_u_l‘d have been formally rescinded. This did
not happen. In fact, the Ministry of Defence took aver possession of the land in 1986

and never vacated.

Section 19(4) of the Land Acquisition Act (repealed) provides that upon taking of
possession, the land shall vest in the Government absolutely free from any
encumbrances. It follows that the land vested in the government absolutely as
contemplated by the Act. Further, the land became alienated government land since
the purpose of the acquisition was for military use; the land vested in the Ministry of
Defence and could not be reallocated by the Commissioner of Lands without the
consent or surrender by the Ministry of Defence.

It follows that the process of an acquisition which was completed in 1986 cannot be
challenged now. Consequently, the land is public land and was public land at the time
it was purportedly allocated by the Commissioner of Lands to a private company.
Similarly, when the land was purportedly subdivided and allocated by the County



Government of Nairobi for the benefit of the Petitioners in the Petition to Parliament
it was alienated public land not available for allocation.

Clarification No. 2: Alleged Contradiction Information in the Ministry of Defence

Observation no. 3 is to the effect that there was contradictory information from the
Ministry of Defence concerning the intended acquisition of LR No. 5875/2. The
report alleges that in a letter dated 26™ January, 1987 the Permanent Secretary,
Department of Defence informed the Commissioner of Lands that the military had
carried out an inspection of the land and found it unsuitable for the intended purpose
unless four additional parcels of land surrounding the plot were acquired to enhance
security since the plot was located in a residential area.

However, on the 10 April, 1987 Major Munyao wrote to the Commissioner of Lands
vide a letter reference DOD/CGS/49/LND asking the Commissioner to disregard the
contents of the letter by the Permanent Secretary until the military made further
contact on the issue. That based on the submissions by- the National Land Commission
the military did not make the said contact An our considered opinion, at the time the
letter dated 26" January, ;1987 was lssued the process offcompulsory acquisition was
already complete. .~ ¢ 7, ,' _‘/ \EA
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Our understandmg of the letter was ‘that the"‘Mmlstry of Defence was merely
requesting for addltlonal land Wthh decmon was subsequently rescunded in Munyao’s.
letter. This action does not amount to: surrender of the:land' and cannot be the basis
of depriving the Department of Defence of the land ,f'""'». i

\.\
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Clarification No. 3: Occupatlon and/or Hand Over to M/n/stry of Defence
l ’ A~ A

The Land in questlon was formally handed over ‘to the Mlnlstry of Defence on 25
June, 1986. The land, was used as a training ground by the Kenya Army Electrical and
Mechanical Engineers (KAEMA) and a temporary. vehicle workshop by the Kenya
Army. Following the establishment of a fully-fledged workshop at Kahawa Garrison,
the temporary workshop therein was closed. The land was subsequently used as a
temporary camp for military athletes owing to its close proximity to Kasarani Sports
Complex. k :

The Ministry was in early 2019 reque'ste'd_to _identify potential land for affordable

housing programme. The Roysambu camp was identified as potential land for the =

construction of ‘Senior Non-Commissioned Officers (NCO) housing under the
affordable housing prograrnme. Consequently, the Ministry elected to improve
security at the camp by repairing the stone fence. The Camp also houses a detachment
from Kahawa Garrison. The Ministry stated that at that time no persons other than
the military athletes were residing in the land and no property was destroyed in the
process. Consequently, the Petitioners cannot claim to be squatters on the land as it
has been established that since the taking of possession by the military in 1986 it has
remained in occupation and there have been no squatters on the land.



Clarification No. 4: The Issue of Double Allocation

The next issue to be resolved is whether the land was available for alienation to Solio
Construction Company Limited and the validity of the subsequent transfer to
Kasarasni Mall Limited as well as the validity of the County Government of Nairobi in
allocating the land to the Petitioners to Parliament. In doing this we need to examine
the process through which Solio acquired the land and whether the Commissioner of
Lands had power to allocate the same and whether the County Government of
Nairobi has power to subdivide and allocate land belonging to the National
Government held by the Ministry of Defence.

It is evident that when the Commissioner of Lands issued a letter of allotment over
the land in June 1999 to Solio Construction Company Ltd he was aware of the
compulsory acquisition of the land. Subsequently grant No. I.R. 85371 was registered
on 1¢ July, 1999 over the land. The grant was transferred by Solio Construction
Company Limited to Kasarar"\vi“-Mall Ltd vide a transfer registered at the Land Titles
Registry on 20" Margh,,,,ZOO;]{‘-as No./__w\l\.R.853.7vl'/2. Kasarani Mall Ltd paid a
consideration of Kshs. 28'?;9@0,000{.09./%‘&) S“o\ljo,;Cphsfgrﬁ\‘ctj_q:n' Company Limited in
respect of the Transfer. % 7, N3l
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According to Uchu‘:riqiﬁt bqug‘ht; ,th,‘e"-é land:in Zpoie"\frq'm? Solio tg@étruction Company

Ltd, occupied it and ‘p,ut;.(Jp:)a“‘s«tor.)‘le‘;‘féfn'é,',.faﬁé'gnq it;.-‘lt*ﬁd_ﬁhgr;c'l‘éims that there have

been various cases in’;géqﬁrt.\ffo'r/or égai‘nstﬁ"pﬁeo“ble c!'aimi‘n'gj;ggi\pé,‘ former employees of
the previous owner‘,.«féri’ 'g.r(x;t'an“gie Efauitonﬁ]e.nt an,d'l Lar;qd*"Cc_zg‘rt\&\S‘ase No 153 of 2017
(formally 495 of ZQI‘])}RK;a’s?nanif?M’éll Ltd véf‘sij’s;_»Dapiel-l!,gtigé_rflo Miganga, Roysa
Community Self Help,wjgﬁojhﬁ;gﬁdwothersand:, Nairobi’ ELC ‘case No. 1522 of 2013

Daniel Otieno Migar’ﬁ\g’é"'and Roysa Community Self Help Group and others versus
Kasarani Mall Ltd and UchumiSupermarkets Plc. A

The defendants in the former and the Plaintiffs in-the latter were claiming the land by
virtue of being former employees of the former owners of the land and adverse
possession. Both cases were however determined in favour of Kasarani Mall Limited.
It would seem that the Petition to Parliament is an endeavor to achieve through the
parliamentary process what could not be obtained through a court of law as it
involved the same parties in the above cases.

There are a litany of authorities by the courts which assert the position that once land
is compulsorily acquired for a public purpose it becomes public land and the land
cannot be alienated for private use unrelated to the public purpose for which it was
acquired. The Government land Act Cap 280 (repealed) describes un-alienated
government land under section 1 as follows:

«.nalienated Government land” means Government land which is not for the
time being leased to any other person, or in respect of which the
Commissioner has not issued any letter of allotment.”



This means that any public land vested in any public entity is alienated government
land. The President had power to alienate government land under section 3 of GLA
(repealed). These powers were thereafter delegated to the Commissioner of Lands
under section 3(a) of the Government Land Act (Repealed).

Under the principal of delegation, whoever is exercising delegated power cannot
exercise it beyond the power granted to the principal, this means that under the
repealed Government Land Act neither the President nor the Commissioner of Lands
could alienate, alienated government land. This position was affirmed by Justice
Obaga in Kenya Anti-Corruption Commission v Wilson Gacanja & 2 others in Nairobi
ELC 275 of 2009.

The land having been compulsorily acquired there is no evidence that the Ministry of
Defence consented to the land being alienated by the Commissioner of Lands. In the
absence of such consent or a duly executed surrender to the government it is our
considered opinion that the land was not available for allocation.

This position was affirmed by the Supreme Court decision in the Town Council of
Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others
(Interested Parties) [2019] eKLR where the Supreme Court essentially restated and
reaffirmed the law on compulsory acquisition by setting out the guiding principles as
follows:

“I61] On the basis of the foregoing analysis, we hereby issue the following
guiding principles:
General Principles

a. Where the Government, pursuant to the relevant constitutional and
legal provisions, compulsorily acquires land, such land, shall only be
used for the purpose for which it was compulsorily acquired.

b. The allocation of compulsorily acquired land, to private individuals or
entities, for their private benefit, in total disregard of the public purpose
or interest for which it was compulsorily acquired, shall be incapable of
conferring title to that land in favour of the allottees.

c. A person whose land has been compulsorily acquired in accordance
with the relevant constitutional and legal provisions does not retain any
reversionary interest in the said land.

d. Un-utilized portions of compulsorily acquired land may be used for a
different public purpose, or in furtherance of a different public interest,
including the allocation of such portions to private individuals or
entities, at the market price, in furtherance of such public interest.

As was succinctly stated by the Supreme Court in Town Council of Awendo vs Nelson
O Onyango & 13 others; Abdul Malik Mohamed & 178 others (Interested Parties)
[2019] eKLR (supra) the allocation of compulsorily acquired land, to private
individuals or entities, for their private benefit, in total disregard of the public purpose




or interest for which it was compulsorily acquired, shall be incapable of conferring
title to that land in favour of the allotee. (emphasis added)

Equally, these authorities apply to the County Government of Nairobi which is
divested of power to allocate Government land which has already been alienated.
The same authorities also apply with equal force to Parliament. Meaning that
Parliamentary process cannot be used to deprive the National Government land
which has been alienated to the Ministry of Defence as this would be against the law
and especially Article 40 of the Constitution which protects the right to property and
also protects public land.

Conclusion

We therefore urge you to bring to the attention of the House the contents of this
advisory when they are debating the Departmental Committee for Lands report so
that a decision is made with full appreciation of the law and the facts surrounding LR
No. 5785/2 Roysambu to avoid a situation where the military is needlessly deprived
of its land which it lawfully acquired for a public purpose through compulsory
acquisition.

"Kihara Kariuki < K
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MINISTRY OF DEFENCE
OFFICE OF THE CABINET SECRETARY

ULINZI HOUSE

Telegraphic Address: “DEFENCE” P.O. Box 40668-00100
Fax No .020-2726321 NAIROBI
Telephone: 020-2721100 KENYA
Email: cabinet-secretary@mod.go.ke MOST

URGENT
When replying please quote: MOD/28/18A 7™ August, 2020

Justice (Rtd) Paul Kihara Kariuki

Attorney General

Attorney General’s Chambers

Harambee Avenue

Nairobi .

il gwd (Mj Dot K. Wansici

LR NO. 5785/2 ROYSAMBU

Our attention is drawn to a petition submitted to the National Assembly
Departmental Committee on Lands on the above parcel of land. The Petitioners
allege to be the former workers of Major Mayer Jacobs Samuel who was the
previous registered owner.

The parcel of land was in 1985 compulsorily acquired by the Government of
Kenya for use by the then Kenya Armed Forces. The parcel of land is occupied
by the Kenya Defence Forces.

The National Assembly Departmental Committee in its report on the petition
recommended that the land be re-titled in favour of ‘the former workers’ of
Major Mayer Jacobs Samuel. A copy of the report is forwarded herewith.

The Ministry understands that the report is schedule for debate in the National
Assembly on Wednesday 12t August 2020. The Ministry is apprehensive that
the report may be adopted by the National Assembly as drafted. Such an
outcome would have huge negative implications on the MoD possession of the
land.

In the light of this, I write to kindly request you to provide an advisory opinion
to the National Assembly, hopefully before the debate of the Report.

Your action in this regard will be highly appreciated.
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Receive, Honorable Attorney General, compliments of the highest consideration.

Yours W:IJ
7

Dr. Monica K. Juma, (Oxon), CBS
CABINET SECRETARY
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Hon. Isaac Waihenya Ndirangu

Member of Parliament for Royasambu Constituency,
Continental House, 5" Floor, Room 514,

P.O Box 130 — 00618

NAIROBI

OF PARLIAMENT RELATING TO THE DISPUTE OVER LR NO. 5875/2
ROYSAMBU

Reference is made to your letters dated the 17t February and 9™ March 2020, with
regard to the above captioned subject matter, which we regret has taken more time
than we expected to respond to, on account of the complex nature of the issue and

the need to consult widely.
; I jom

s
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Vide your letter dated the 17t February, 2020 addressed to this Office, you and your
fellow Members of Parliament from Nairobi sought audience with the Honourable
the Attorney General.- to discuss the report of the Departr‘nenta.l Committee on land
relating to LR No. 5875/2. | Aoy

The letter states that the Members of Parliament are keen on having the
Parliamentary Departmental Committee on Lands’ Report implemented, and the
securing of title deeds for public utilities and for the former workers who paid a fee of
Kshs. 69.500/= each for allocation of the land by the Nairobi County Government.

Having looked into the matter extensively it was noted that there are other parties
who have claimed interest in the land particularly the Ministry of Defence and
Uchumi Supermarkets PLC and at the time of receipt of your letter the office was
actively engaging the two parties with a view to exploring an amicable settlement of
the matter.
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From these meetings the following important issues have emerged:

i.  Ministry of Defence

According to the Ministry of Defence, LR No. 5875/2, the land in dispute herein, was
compulsorily acquired by the Commissioner of Lands vide Gazette Notices No. 5151
and 5152 of 1985 (see attachment No. 1) pursuant to a request from the then
Permanent Secretary in charge of the Department of Defence in the Office of the
President (see attachment No. 2).

The land was valued at Kshs. 3,530,500 by the Commissioner of Lands and the
compensation award was duly paid by the Department of Defence to the
Commissioner of Lands (see attachment No. 3). The beneficial owner of the land, Mr.
Meshumor Jacob Samuels was dissatisfied with the compensation award and
commenced proceedings to challenge the valuation in the High Court under Land
Acquisition Appeal No. 2 of 1986.

In accordance with section 13(2) of the Land Acquisition Act, the compensation award
was deposited in the High Court by the Commissioner of Lands and a deposit receipt
issued by the High Court Registrar (see attachment No. 4) ‘and subsequently released
to Mr. Jacobs on the 3 October, 1987. This was confirmed by the Attorney General’s
letter dated the 23-April, 1997 and M/s Robsoh',Har_ris & Co Advocates confirming
that the Kshs. 3.530,500.00 was received’ by them on behalf of their client, Mr.
Jacobs. / ‘» bl ‘ - .

The Commissioner of Lands issued a notice of taking possession’ in accordance with
section 19(1) of the Land Acquisition Act on the 25th June, 1986 (see attachment No.
5). The notice also required Mr. Jacobs to deliver the title documents to the Registrar
of Titles for cancellation. In accordance with section 19(4) of the Land Acquisition Act,
the title to the land vested in the Government absolutely, free from any
encumbrances for the unexpired term of 99 years from 1906 as at the 25 June, 1986.
The notice of taking possession was booked for registration against the title as per
Day Book No. 1205 of 1986 (see attachment No. 6)

The High Court enhanced the award to Kshs. 23,000,000 the decision was
subsequently appealed by the Attorney General vide Nairobi Civil Appeal No. 109 of
1987 which was later settled and the Government agreed to pay the enhanced award.

The Land in question was formally handed over to the Ministry of Defence on the
25t June, 1986. The land was used as a training ground by the Kenya Army Electrical
and Mechanical Engineers (KAEMA) and a temporary vehicle workshop by the Kenya
Army. Following the establishment of a fully-fledged workshop at Kahawa Garrison,
the temporary workshop therein was closed. The land was subsequently used as a
temporary camp for military athletes owing to its close proximity to Kasarani Sports
Complex.
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The Ministry was in early 2019 requested to identify potential land for affordable
housing programme. The Roysambu camp was identified as potential land for the
construction of Senior Non-Commissioned Officers (NCO) housing under the
affordable housing programme. Consequently, the Ministry elected to improve
security at the camp by repairing the stone fence. The Camp also houses a detachment
from Kahawa Garrison. The Ministry stated that at the time no persons other than the
military athletes were residing in the land and no property was destroyed in the
process.

ii. Uchumi Supermarkets Plc.

Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc. is the registered
owner of LR. No. 5875/2 situated in the Kasarani area of Nairobi.

Records held by Kasarani Mall Ltd indicate that the Commissioner of Lands on behalf
of the President granted the land to Solio Construction Company Limited vide Grant
of Lease No. I.R. 85371. The Grant was transferred to Kasarani Mall Ltd vide a
transfer registered at the Land Titles Registry on the 20" March, 2001 as No. LR.
85371/2 (see attachments No. 7 and 8). :

Uchumi claims that Kdsarani Mall/'Ltd lawfully, acquired & valid title from Solio
Construction Company Limited through the said transfer. That after acquisition of the
land, the title has been used by Uchumi ‘Sufq:‘ermarkets Plc. to secure financing from
KCB Bank Kenya Limited and Eastern anfd:'-‘SijUthem African Trade and Development
Bank on the 7" December, 2004. Each of these facflities was repaid and the respective
charges registered therein discharged on the 28 June. 2011.

Uchumi Supermarkets Plc. further claims that the Directorate of Criminal
Investigations, then khown as-Criminal Investigations Department (CID) investigated
the validity of the transfer in 2008, following allegations that the transaction was
fraudulent. The CID confirmed that the Property was procedurally allccated to Solio
Construction Company Limited who acquired a valid title. There was no evidence of
collusion or conspiracy between Solio Construction Company Limited and the Lands
Registry during allocation of the Property. Solio Construction Company Limited
transferred a valid title to Kasarani Mall in 2001 on ‘willing buyer willing seller’ and
that the caveat on Kasarani Mall's title had no legal basis or justification and had
unreasonably prevented the sale or development of the property (see attachment No.
9).

In 2010, members of Roysambu Community Self Help Group (an unregistered society)
invaded the Property. In response, Kasarani Mall Ltd filed a case at the Environment
and Land Court being Civil Case No. 495 of 2011. According to court records, the
defendants therein similarly alleged that being former employees of Major Jacob
samuels the previous owner and following his demise, they were given the land by
individuals identified as Rapahel and Meshmor samuel (allegedly Major Jacob
Samuels’ sons) to develop the same.
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The court allowed Kasarani Mall Ltd.’s claim for vacant possession and a permanent
injunction against the defendants and declared that Kasarani Mall Ltd is the absolute
and indefeasible owner of the property in terms of Section 26 (1) of the Land
Registration Act (see attachment No. 10).

iii. National Land Commission

The National Land Commission’s position is to the effect that the Department of
Defence acquired land which was on a 99-year lease in 1986 and that the lease was to
expire in 2005. Solio Construction Company Limited who sold land to Kasarani Mall
Limited was allocated L.R No. 5875/2 on the 1 July, 1999 and the allocation was
done when another lease was subsisting leading to double allocation. The NLC
recommended that Kasarani Mall Limited should surrender their title back to the
Government because it was irregularly issued, or in the alternative the Chief Land
Registrar should place a Government Caveat on the said title. All letters of allotment
issued irregularly on the irregular subdivision of LR No. 5875/2 by the Ministry of
Lands and Physical Planning to be surrendered for cancellation because records from
the Ministry of Lands show that the notice of taking:possession was lodged and
registered in the Government lands Register Vol. 10 folio 494/30 file 6943 of the 25"
June 1986 committing the said land to the Department of Defence (See attachment
No. 11) :

iv. The Ministry of.Lénds and thsical:’PIanning.

The Ministry of Lands observed that from the avallable documents LR No. 5875/2 is
still government land as there is no evidence that the Mlnlsrry of Defence ever
relinquished their interest on the land.

All transactions undertaken by the Nairobi City County Government purporting to
allocate and sub-divide the land are un-procedural and misleading. The Ministry was
never consulted to give the true position, nor approved the purported subdivision.
The Ministry of Lands recommended that the subdivision scheme and the letter of
subdivision issued to individuals be cancelled or withdrawn and the status quo as per
their records be retained since the land remains the property of the Government,
alienated to the military unless otherwise advised. The Director of Surveys should also
be informed to reinstate the parcel to its original number (see attachment No. 12)

v. The Petition to Parliament

Your letter stated that according to the Petition submitted to Parliament on the 27
June, 2019 the Petitioners, who claim to be former workers in the estate of the late
Mayer Jacob Samuels, allege that the Kenya Defence Forces invaded the property in
Roysambu Constituency which was given to them by the estate of the deceased. In its
Report, the Departmental Committee on Lands recommended that:
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1. The Ministry of Lands and Physical Planning in consultation with the National
Land Commission and the Nairobi County Government to complete the titling
process for LR No. 5875/2 within 180 days of tabling of the report.

2. The Director of Criminal investigations to investigate the officers in the
Ministry of Lands and Physical Planning who may have caused loss of public
funds by effecting fraudulent transactions relating to LR No. 5875/2 and the

DPP to prosecute any person found culpable within ninety (90) days of the
tabling of the report.

3. The Ministry of Lands and Physical Planning to secure title relating to LR No.
23393 with a view of ensuring that innocent Kenyans do not lose money

through fraudulent transactions as evidenced by the attempts to amalgamate it
with LR No. 5875/2.

It is these recommendations that the Honourable Members of Parliament are keen to
have implemented. In the circumstances, your letter must be considered in the light of
the submissions and claims made above by the other parties because any action taken
unilaterally is bound to affect the rig_htg,aﬁd ’i"nt,ere_sts" of other parties.

R AT
3!

B. Analysis of the Di"sputeﬁ Faf \
In view of the forégéing: the following;contentious issues hayé émerged which we
proceed to set out, analyze, offer our opiﬁibﬁ and our recommendations:

1. Whether the land -was compulsorily acquired for a public'purpose and vested in
the Government of ‘K,enjya' on'béhalf of the Ministry of 'D'é'fe'nk‘ce.

2. If the land was' compulsorily acquired; whether the land was available for
allocation to Solio Construction Company Ltd! :

3. The legal validity of other claims over the land on the basis of a Parliamentary
Select Committee report which has not been adopted by Parliament and whether
the Petitioners can claim ownership through Adverse Possession.

4. Whether the Nairobi City County Government has the authority to allccate and
subdivide public land.

1. Whether the land was compulsorily acquired for a public purpose and
vested in the Ministry of Defence

The Ministry of Defence asserts that land LR NO. 5875/2 was compulsorily acquired
by the Commissioner of Lands vide Gazette Notices No. 5151 and 5152 of 1985
pursuant to a request from the then Ministry of Defence. This is the position largely
adopted by the National Land Commission as well as the Ministry of Lands and
Physical Planning. It is not disputed at all that through Gazette Notice No. 5151 of
1985 the Commissioner of Lands notified the public of the intention to acquire the
land in accordance with section 6(2) of the Land Acquisition Act. Further, Gazette
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Notice No. 5152 of 1985 notified interested persons of the holding of an inquiry as to
compensation as required under section 9(1) of the Land Acquisition Act.

The inquiry was duly conducted and an award of Kshs. 3,530,500.00 made. Mr.
Meshumor Jacob Samuel, the heir to the owner of the land, the late Mayer Jacob
Samuels, challenged the award and later appealed to the High Court which enhanced
the award to Kshs. 23,000,000. The Government, being dissatisfied with the
enhanced award, preferred an appeal at the Court of Appeal which was filed by the
Attorney General vide Civil Appeal No. 109 of 1987.

In the meantime, the amount in the initial award was deposited in court as stipulated
under section 16(1) of the Land Acquisition Act and subsequently released to the
registered owner’'s Advocates. That the Appeal was eventually compromised by
consent as evidenced by the Commissioner of Lands letter dated the 24" March, 2003
and a copy of the order dated the 25" October, 2002 annexed to the Petition to
Parliament (see attachment No. 13).

However apart from the initial award of Kshs .3.5 Million the balance of the decretal
sum was not paid and is still outstandlng The reason given is that there were no
beneficiaries or legal representatlves of the estate of the deceased to pay, though
there was an advocate on ‘record for them who should have received the funds.
Though the amount is’ ‘still outstanding, the judgment is now over twelve (12) years
and by virtue of Section 4(4) of the Limitation of Actlons Act Cap 22 Laws of Kenya
the judgment has Iapsed and cannot be enforced. :

Be that as it may, the. notice of taking possession was"issued by the Commissioner of
Lands in accordance thh section 19(1) of the Land Acquusmon Act, and registered
against the title hence vesting the land in the government

While aware of this compulsory acquisition the Commissioner of Lands issued a letter
of allotment over the land in June 1999 to Solio Construction Company Ltd.
Subsequently, grant No. I.R. 85371 was registered on the 1% July, 1999 over the land.
The grant was transferred by Solio Construction Company Limited to Kasarani Mall
Ltd vide a transfer registered at the Land Titles Registry on 20" March 2001 as No.
I.R.85371/2. Kasarani Mall Ltd paid a consideration of Kshs. 85,000,000.00 to Solio
Construction Company Limited in respect of the Transfer.

The question is whether the land was compulsorily acquired and vested in the
Ministry of Defence. It was asserted in some of the submissions that were made
including the findings of the Parliamentary Departmental Committee on Lands that
since the Ministry of Defence did not pay the enhanced award then the property
rights did not pass and the land remained in the hands of the registered owner.

We are of the opinion that this is the wrong interpretation of the law. Once notices

of intention to acquire are issued, the award made and compensation paid and notice
of taking possession issued, the land is deemed to be public land and must be dealt
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with as public land. This is supported by records from the Ministry of Lands which
show that the notice of taking possession was lodged and registered in the
Government lands Register Vol. 10 folio 494/30 file 6943 of June 25" 1986
committing the said land to the Department of Defence.

If the purpose for which the acquisition was intended was no longer tenable then the
notice of intention to acquire the land should have been formally rescinded. This did
not happen. In fact, the Ministry of Defence took over possession of the land. It is not
clear how. if and when the Ministry of Defence vacated the land as alleged though it
insists it never vacated.

For their part, Uchumi through its subsidiary claims to have bought the land in 2001
from Solio Construction Company Ltd; it occupied the same and put up a stone fence
around it. There have been various cases in court against people claiming to be
former workers of the previous owner for instance Environment and Land Court Case
No 153 of 2017 (formally 495 of 2011) Kasarani Mall Ltd versus Daniel Otieno
Miganga, Roysa Community Self Help Group and others and Nairobi ELC case No.
1522 of 2013 Daniel Otieno Miganga and Roysa Community Self Help Group and
others versus Kasarani Mall Ltd and Uchumi Supermarkets Plc. The defendants in the
former and the Plaintiffs in the latter_v&}ere claiming the ]and by virtue of being former
employees of the former owners of the land and:adverse possession. Both cases were
however determined.in favour of Kasarani Mall Ltd. It would’ seem that the Petition
to Parliament is an endeavour to achi,eye_‘:‘t'hrough.vthe paf!ia‘mentary process what
could not be obtained through a cé,_)urt’of"'-ljé‘v\'}’*(see attachmeni No. 14).

Section 19(4) of the Land Acquisition Act (repealed) provi'des'that upon taking of
possession, the land §_ha|l Vve,s't in the Government absolutely free from any
encumbrances. It follows that the land vested in the government absolutely as
contemplated by the ‘Act. Further, the land became alienated government land since
the purpose of the acquisition was for military use; the land vested in the Ministry of
Defence and could not be reallocated by the Commissioner of Lands without the
consent or surrender by the Ministry of Defence.

It follows that the process of an acquisition which was completed in 1986 cannot be
challenged now. Consequently, the land is public land and was public land at the time
it was purportedly allocated to Solio Construction Ltd. Similarly, it was public land
when it was purportedly subdivided and allocated by the County Government of
Nairobi.

2. Upon compulsory acquisition, whether the land was available for
allocation to Solio Construction Company Ltd.

The next issue to be determined is whether the land was then available for alienation
to Solio Construction Company Ltd and the validity of the subsequent transfer to
Kasarani Mall Ltd. In doing this we need to examine the process through which Solio
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acquired the land and whether the Commissioner of Lands had power to allocate the
land.

There are a litany of authorities by the courts which assert the position that once land
is compulsorily acquired for a public purpose it becomes public land and the land
cannot be alienated for private use unrelated to the public purpose for which it was
acquired.

The Government lLand Act (GLA) Cap 280 (repealed) describes un-alienated
government land under section 1 as follows:

unalienated Government land” means Government land which is not for the
time being leased to any other person, or in respect of which the
Commissioner has not issued any letter of allotment.”

This means that any public land vested in any public entity is alienated government
land. The President had the power to alienate government land under section 3 of
the GLA which stipulated as follows:

These powers were thereafter delegated to the Commrssroner of Lands under section
3(a) of the GLA. Under the prlncrple of delegation,’ whoever is exercising delegated
power cannot exercise it beyond the power granted to the prrncrpal this means that
under the repealed Government Land ‘Act nelther the President nor the Commissioner
of Lands could alienate, allenated government land. This posmon was affirmed by
Justice Ombwayo in Trmothy lngosn & 87 others vs. Kenya Forestry Services & 2
others [2015] eKLR. ;

The land having been compulsorily acquired, there is no evidence that the Ministry of
Defence consented to the land being alienated by the Commissioner of Lands. In the
absence of such consent or a duly executed surrender to the Government, it is our
considered opinion that the land was not available for allocation.

This position was affirmed by the Supreme Court decision in the Town Council of
Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others
(Interested Parties) [2019] eKLR where the Supreme Court essentially restated and
reaffirmed the'law on compulsory acquisition by setting out the guiding principles as
follows:

“I61] On the basis of the foregoing analysis, we hereby issue the following
guiding principles:
General Principles
a. Where the Government, pursuant to the relevant constitutional and
legal provisions, compulsorily acquires land, such land, shall only be
used for the purpose for which it was compulsorily acquired.
b. The allocation of compulsorily acquired land, to private individuals or
entities, for their private benefit, in total disregard of the public purpose
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or interest for which it was compulsorily acquired, shall be incapable of
conferring title to that land in favour of the allottees.

¢. A person whose land has been compulsorily acquired in accordance
with the relevant constitutional and legal provisions does not retain any
reversionary interest in the said land.

d. Un-utilized portions of compulsorily acquired land may be used for a
different public purpose, or in furtherance of a different public interest,
including the allocation of such portions to private individuals or
entities, at the market price, in furtherance of such public interest.

As was succinctly stated by the Supreme Court in Town Council of Awendo vs Nelson
O Onyango & 13 others; Abdul Malik Mohamed & 178 others (Interested Parties)
[2019] eKLR (supra) the allocation of compulsorily acquired land, to private
individuals or entities, for their private benefit, in total disregard of the public purpose
or interest for which it was compulsorily acquired, shall be incapable of conferring
title to that land in favour of the allotee.

3. The legal validity of other claimants over the suit land on the basis of a
Parliamentary Select Committee report which -has not been adopted by
Parliament and whether thge‘.Pe"iitioners can claim ownership through Adverse
Possession 2 v [ L X N i

The Hon. Members of Parliament claim, that former workers m the estate who hail
from different commUnitigs “have|-an interest in seeing ‘the implementation of the
parliamentary Departmental Cqmn'ﬁittee on Lands report and to secure title deeds for
public utilities and former workers who paid a fee of Kshs .69,500/= for allocation
by the Nairobi County’ Government. According to the attached documents a Petition
on alleged invasion 'of‘the suit property inv-Roysambu Constituency by the Kenya
Defence Forces was submitted to Parliament on the 27 June, 2019 by people who
claim to be former workers of the late Mayer Jacob Samuels.

In your letter dated the 9™ March, 2020 you raised other issues which include the
claim for Adverse Possession and the allocation and subsequent subdivision of the
property by the Nairobi City County Government.

Paragraph 10 of the said letter alludes to the fact that since former workers have
occupied the land for a long time, they are entitled to occupy the same by way of
adverse possession. Adverse possession was described in the case of Mtana Lewa vs.
Kahindi Ngala Mwagandi [2015] eKLR:

... Adverse possession is essentially a situation where a person takes possession
of land and asserts rights over it and the person having title to it omits or
neglects to take action against such person in assertion of his title for a certain
period, in Kenya, is twelve (12) years. The process springs into action
essentially by default or inaction of the owner. The essential prerequisites being
that the possession of the adverse possessor is neither by force or stealth nor
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under the license of the owner. It must be adequate in continuity, in publicity
and in extent to show that possession is adverse to the title owner.

The land as stated earlier is public land and vested in the Ministry of Defence. This
brings the land under the category of “land otherwise enjoyed by the Government™
under Section 41 (a) (i) of the Limitation of Actions Act as well as under the category
of public land defined at Article 62 (1) of the Constitution as follows:

Public land is —
a) Land which at the effective date was un-alienated government land as defined

by an Act of Parliament in force at the effective date;

b) Land lawfully held, used or occupied by any State organ, except any such land
that is occupied by the State organ as lessee under a private lease;

¢) land transferred to the State by way of sale, reversion or surrender;

d) land in respect of which no individual or community ownership can be
established by any legal process;

e) Land in respect of which no heir can be identified by any legal process.

Section 41(a) (i) of the Limitation of Actions Act. Cap 22 excludes public land from
being acquired through adver;e possession. It pl*ov_i_des: :

41. This Act. does not-
(a) enable a person to acqunre any title to, or any easement over-
i) government land or land other\mse en)oyed by the Government;

The property in questiOn,is. therefor_e, public land since it is bgeing lawfully held by the
Ministry of Defence which acquired the same in 1986 and that adverse possession
cannot operate against government land. Be that as it may, this is an issue that was
the subject of determination by the court in Nairobi ELC 1522 of 2013 Daniel Otieno
Miganga and Roysa Community Self Help Group and others versus Kasarani Mall Ltd
and Uchumi Supermarkets Plc. (supra) (attachment no 14). The court found that the
plaintiffs then who are now the petitioners to parliament were not in adverse
possession of the land. The court proceeded to dismiss their claim and no appeal was
preferred. It seems that they are now trying to use the petition to parliament to gain
what they failed through the court process.

4. Whether the Nairobi City County Government has authority to allocate and
subdivide public land belonging to the National Government

The land was compulsorily acquired by the Commissioner of Lands on behalf of the
Ministry of Defence in 1986. The land was initially registered in the name of Mayer
Jacob Samuels who was issued with a Grant by the Commissioner of Lands for a
period of 99 years from 1906. The land having been compulsorily acquired vests
absolutely in the Ministry of Defence and can thus be termed as public land. Article 67
of the Constitution establishes the National Land Commission with powers to /inter
alia, manage public land on behalf of the National and County governments. Section
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5 (1) (a) of the National Land Commission Act is also explicit that one of the functions
of the National Land Commission is to manage public land on behalf of the national
and county governments. Under Section 5 (2) of the Act the Commission may,

“on behalf of, and with the consent of the national and county governments,
alienate public land.”

Section 12 of the Land Act grants the Commission authority to allocate public land on
behalf of the national or county governments and section 14 of the Act specifies the
steps that the Commission ought to take before it undertakes any such allocation. The
Commission has to issue, publish or send a notice of action to the public and

interested parties, at least thirty days before offering for allocation a tract or tracts of
land.

At least thirty (30) days prior to the allocation the Commission should send a notice
to the Governor in whose county the public land proposed for allocation is located
and to the head of the governing body of any administrative subdivision having
development control, among others. The notice should then be published in the
Kenya Gazette and at least once a. week for a period of three weeks and thereafter
published in a newspaper of general “circulation m the general vicinity of the land
being proposed to be offered for allocatlon

It is therefore clear that it is the role of the Commnssnon and not, a county government
to allocate public Iand The allocation must however comply with the laid down
constitutional and statutory procedure as stated above. The Petltloners did not follow
the appropriate procedure in its-effort to be allocated the parrel of land. The Nairobi
City County Government had no power to allenate and/or allocate public land in the
manner it did and any PDP that was prepared was therefore un-procedural, illegal
and of no consequences in law.’ P

However, the committee in its determination says that the lease belonging to Jacob
Mavyer lapsed and was not renewed hence the land devolved to the county
government. It appears that the committee misread and selectively applied that
provisions of Article 62 (2) of the Constitution which vests the land stated in article
62(1)(a) to (e) in the county government as follows:

62(2). Public land shall vest in and be held by a county government in trust for
the people resident in the county, and shall be administered on their behalf by
the National Land Commission, if it is classified under—

(a) Clause (1)(a), (c), (d) or (e); and

(b) Clause (1)(b), other than land held, used or occupied by a national State
organ.

Clearly the land in dispute is exempt by Article 62 (1) (a) which talks about un-

alienated government land. In this case the land is owned by the Ministry of Defence
and claimed by Uchumi Supermarkets Plc. which also has a title. Consequently, the
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County Government of Nairobi had no business subdividing the land and allocating it
to private individuals. Similarly, the Departmental Committee on Lands should have
properly interpreted the law and rejected the Petition.

C. Conclusion and recommendations

We have no evidence that the Departmental Committee on Lands Report made on
the 5% December, 2019 has been tabled before Parliament, debated and adopted
according to the relevant Standing Orders.

Secondly, as can be seen above the land is claimed by other parties who include the
Ministry of Defence hence making this public land.

Consequently, it may be difficult to implement the Report since the land is rightly
occupied by the Military having been compulsorily acquired on their behalf. The
Ministry of Defence has not relinquished its claim over the land or surrendered it back
to the government. It is our opinion that the land having been validly compulsorily
acquired the same was not available for alienation.

The Ministry of Defence stated that in early 2019 it was requested to identify
potential land for affordable housing programme. The Roysambu camp was identified
as a potential land for the construction of Senior Non-Commissioned Officers (NCO)
housing under the affordable housing programme.

On your part, apart- from securing titles to alleged former workers, you have also
proposed to set up on‘the land a secondary school, whereby. funds have been secured
from the National Qove'rn‘meht Constituency . Development Fund (NGCDF), a
polytechnic (TVET) as well as Recreational facilities for PSV operators. You have also
stated some land is required to resettle people who were affected by the expansion of
the Thika Highway. Your proposed plans will conflict with the plans the government
and the military have for the land.

In the circumstances, we consider that the most appropriate way to resolve this is for
the Members of Parliament to request the National Land Commission to secure
alternative land for purposes of implementing the proposed projects.

In view of the foregoing and the measures put in place by the government designed
to contain the COVID 19 pandemic a physical meeting may not be possible we
therefore recommend the following;

1. That the Honourable Members of Parliament be pleased to await the tabling
and adoption of the Departmental Committee on Lands Report by Parliament.

2. That in the meantime Honourable Members of Parliament should engage the

National Land Commission (NLC) on modalities of how to secure alternative
land for construction of the proposed Roysambu Secondary School, the
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Polytechnic and Recreational Facilities as well as the relocation of Project
Affected Persons (PAPs) and businesses which were affected by the expansion
of Thika Highway.

3. The Director of Criminal investigations (DCl) to investigate and recommend
prosecution of officers in the Ministry of Lands and Physical Planning, the
National Land Commission (NLC), the County Government of Nairobi as well
as officials of Roysa Community Development Society who may have caused
loss of public funds by effecting fraudulent transactions relating to LR No.
587512

4. That any money collected from members of the public under the pretext that
they would be allocated the Military land should be recovered and refunded.

We hope that these recommendations will meet your expectations and resolve the
issues raised however my office is open to further engagements on the same.
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Gazerre Norvice No. 5148

THE CIVIL AWYATION ACT
{Cap. 394)
THE CIVIL WVIATION BOARD
NOTICE OF APPLICATION FGR. OR VARIATION OF AN AR
SeaVICE LICENCE

PURSLIAL Civ

7T 20 the sprovisicas cf the il Aviation Ay,
1977, no:ice is given that Cesst Car Hire 2nd Tours Lid.,
2.0. Box 92143, Mombasa, has :‘.pp}ied to the Civil Aviation
fsoard for @ three-year licence 10 operate air charter and inclusive
tours baced at Moi Iolernaticnal :Airport, Mombasa, with a
capacity of jwenty (20) szats.

Any objections or represznte
he made w1 writinz 0 the Ci
Transport and t,orr'mxp...mwns
Nairobi, so as 1o ieach it

“11.-11 erd M.msz v of
.{o~d 7.0, Box 52662,
23) days of ihs
date ox‘ publication of mz, na:’::. Eveny su».h o"\,l.cnon or
tenresentation should state the spec Ll" 1roln’:!s cn which it is
‘::‘:d and speci? i \'l (hat the
s ;u‘.u.\.l. 0 3nould
furiher b2 ction, Cr repraseate-
tion should be sent by ihe person making the same to the
appiicant at the same time that it is seat to the Civil Aviaidon
Board.

Pated the 8th November, 1935.

T. J. UTANIE,
for Chic} Exccutive Officer!Secretary,
Civi! Aviarien Board.

Gazerre Mortice No. 5149

THY CIVIL AVIATION ACT
{Cap. 354)

THE CIVIL AVIATION BOARD

©2F APPLICATION FGR, GR VARIATION OF AN Am
SeaviCE LICERCE

PURSUA'NT 10 the wprovisions of the Civil ‘Aviation Act,
notice is given that African Express Al V“)s {K) L., P.Q.
Box 43338, ANairodi, has app 3 Aviaiion Board
for & two-vear renewail. with efiect from 13th Novembver, 1985
of their air service licence AL No. 40, The current licease
3 s and ir T and frem and \'nhm nenra
vember, and authorizes air  charter
i2lindi with 4 capaciiy of twealy-onc (21) seats.

uav fi a

aprlication shouid
card, Ministry of
».0. |Bax 53993,
days of {hc
r suzh objection or
ounds-on which it is
1 any co.n.ii v it is desired thar the
'n".pose on ine if erantzd. It should
d thar & copy of every uD:t‘.J!On or rpresenta-

n maling the same 1o the
sent to tha Civil Aviatica

or represtnint

. 4

the
time that

o0 sheou! S
anpucant at the sams

Roard.
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TRE CIVIL AVIATION ACT

Cap. 353)
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of their air service licence ‘CAB WNo. 54, The lic
on {iTih iNeovember, 1235, :Lnu auihorizes non-sciieduled air
conch serviczs (with right to i S22i3) On ihe roes:
di-Lumu-.\laliv‘:d., Malindi-Hoia-Malindi;  and  Lamu-
Hola-Lamu.

nee cxplies

Any objections or represertations to this application should
be made in writing 1o the Civil sAviation Koard, Minisiry of
ona’ ‘Road, P.0. Box 52692,

Nairobi, so as to reach it within tweniy-cight (23) duayvs cf the
date of wublication of this aotice. Every such objeciian orf
reprzsentation should staie the specific g,ruLan on which it i3
3§

¢ and speciiy any condi m'-; which ” “is cdesired hat ithe
should hWnpose o whe licence, if granted. It should
or be noted that a copy of \.&f) obieclion, or representa-
Gon shou!d be sent by the person making the same w0 the
applicant a! the same timse that it is sent tc the Civil Aviation
U(.‘J"l
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Dated the 3ih November, 1935,

F. J. UTANTIE,
Qflicer! Secretary.
ivil Aviation Beard.

for Chiej Execiti

C

Gazexte Norice No. 5151

THE LAND ACQUISITION ACT
{Cap. 295) ) 7~

NOTIZE OF INTINTION TO ACHQUIRE LAND .

iN PURSUANCE of seciion 6(2) of the Larnd Acguisizion Ac!
1 give notice thai the Government intzads to acguire the foilowing
land for awc.

SCHEDULE

L Approx. Ares
; re be
L.R. No, Localiy Rezistered Owiner | Acg

ired in

vsambu Estate.
! izirobi.

Duted the $th November. 1985,

———— e = S i e

GazeTTE NoTicE MNo. 5152

THE LAND ACCUISITION ACT
(Cep. 293)

Novce oF TRGUIRY

IN PURS!
I zive rioticz
Fabrueary, 1984
1 for the heari

Foysembu Estalc,
Naironi.
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APFGISIMENTS DR NaroNat Sagial SECURITY
Aoy ekt Cousot e
section 4 of e
for Labour
onal

IN ENEROCISE of the jumwere anfericd ©
nal Socml 5 Fusd Act. the Muomsier
nts the following posns 10 b meibers of ihe ™
Gocid Securniy  Advisory Counvil for a peried of Giree years

witi effect from L March, 1986

atives! ) -

stry of Labour.

dry wi Finance,

Ministry  of  Commerce and

Clovernerenl Repreien
Uihe Permanent Secretary, M
Cerle Permanent Sevretany, Min

The | Pevmancnt Secre
Industry.
e Pormanent
AManagement.

Secreiary  and Dirccter of Peronnct

Foiployers l\'e,n‘.-.wmnli\'c:.\‘.‘
Albert Alexander Aperey
Tom Diju Owuar,

Shimpa—ViceChairmarl.

;s \
Josenh Kamunya Wowerd,
LY

Gieorize Kangongi M wai.

Waorkers Represenlafives:
Juraus Mola Vele,
l‘hllip_M\\'ﬁngi.
Ambrose Adongo, s
Gicorpe Odiko.
andd appoints Albert Aleaander Aggicy Lkirapa as Vice-Chainman
il Renjamin Kakuti K 1 a8 the Socretary.
te Notice No. 1727 of 12%h Junc,

The appointments in Gaze
1982 arc cancuolled.

Dated the 10th Manch. 1026,
p. C. ()l.()()-ARl'NGO.

Minister jor I shour.

oty No. 1113
THE CO-OPERATIVE SOCIETIES ACT
(Cap. 490)

ATTUORIZATION

119 ENERCISE of the powers conferred by sedivn 4 (2 of
Sociclics Act, the AMinister for Co-aperative

the  Co-operative

Development authorizes:
Asintoith Munosos S et Asastant Commaiones for

Cowperabive Development

1o s areciar (he powers and dptise confcrred on the ComimissioneT

for Co-opemtive Jevelomuen under the =id Act on the dates

betwecen 1ith March, 6 and imh Aprd, 1986.

D ated the Tith Marchy 1950,
1, K. ROSGLY,
Mimsier for Coopertivs l')(_')'rnrt-p.'nrn!.

Coarmpe e, Nerner NO, 114
HE POLICT ACT
((Cap 84
APFORTIMENT OF ) Pogter STATIoN

1IN ENLRCISE of the poweds confctred by secian of ihe

Loow ity

TR
ot

Al the Coommneencd ol

: LR N AN NGT SN

PR NI AR

. emmisnoner of Jrae

/

HENY A GAZEITH ™M LRt
! ISTIR R R
aax Aeased in i ALK
: fQ st Mt
i Avgisenigaiion ol L
Lo red AR

Vet
Hand S .
Aoy Chema Wamban Matwa,

av:d Clanent K ahuks,

sSaishbhu Jshvamarivhar Patel,
Giheriy Wakoou
Harsane Singh Barmmb
flal
Samniel Kinlric.

Jomthan Paul Albisi,

K hwasa Abdul Qayyum. N
Ved Prakash Hhasn,

Afustafn Manujze,

,wh_-n!r.-a. a Singh Bimr,

s Sinph Bhachu,

Gieahen INJOFORC.
Alfrad Mwany

Cynis NMutohi Nides

rites Kathendy Njagd,
Francis Nganga,
Moses Obare Abwaa.
G. K. Harley.
Joh Nyurouo,
Schastion Njiraini Mwanal, .
Patric Weru Wangomde,
\Mases Munithi Njiru,
Samuel Mwangi.
Andiew Kmric Niuiruri,

' ghadrack N. Kibua,
Newton Njeru NMusnanian, ’

John Nionjo.
Bridget Njeri Kasnuim
Tonn Kimen Kame
Hudson Aremd,
Pascal Mamngu Justus,

1o be rradens for the purposes of the Act. for a period ef one
oot Tz Ia Mz 1990

Y Coeton

LIRS
S0 MBISDA,
Acting Clief Conzervainr of Foreats.

Dated the 26th February, 1R,
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. LAMD RESERVATION AND_ACGUISITION - LR NG. 5875/2 RGYSAMBU

t. Hue tc the concestion cf trocge In Kehawe Carricon, we have
icentified the aCcve piece of 1anc re ar Recysambu tc establish
our Leogistics anc asscciated elements. The lanc, COREricing

is considered iceal ZNC VEry: <thable for our

{_ ™ cf 17.16 acres,
. requirerents.

1 therefere, you &re kindly erUEStEO to
+ter of resepvation fcr eventual accuisition
fcr CPnCGFaathh purposes es there ere
¢ houses &nc oLher cevelcpments.

y 8 in this revi
issue tre necess

anc en estimate ]
about ten (10) stanca

7z, ke understanc tnat there is a civil case Nc, 2799 of 1580
claiming the same 1ahd, anc irere ere other two interested rarties
for the seme. Kirdly take up th1q matter es the area is vital

to us,

Vajc )
fcr Pernarert etery
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File No. 21946/11

C.L‘

L.R. NO. 5785/2 — ROYSAMBU ESTATE, NAIROBI

Reference is made to your instructions.

The houses have been neglected over the years
and I suggest the following:-

Land 17.16 acs Shs. 1,700,000/=
Buildings Shs. 1,900,000/=

Shs. 3,600,000/=
Add Statutory 15% Shs. 540,000/=

Total Shs. . 4,140,000/=

] 3\\:\533/\»\\,&%‘%_ 7

JOSEPH B.X. MWANIKL
DEPUTY CHIEF VALUER (UPBAN)

05 29T =z

20th September, 1985

JBKM/em
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25th September 85

21946/11/23

General J.K. Mulinge, EGH, CBS, DCC,
Chief of General Staff
Department of Defence,
P.0O. Box 40668,
NAIROBI.

-

The above estate has been sukject to a discussion with
H.F. the.President. I have alsc discus sed this issue
with you. BAs stated briefly over the telephone,
L,t.Col.James Hays Sadler whc was His Majestry's
Commissioner for East Africar Protectorate leased
1,.R.1012 comprising gf: 4,443 acres in 1DOK -to a Mr. Henry
llerbert Tarlton for a perloo of 92 years ith effect from
(1@t November 1904 at an annual rent cf sh .133/~.

My Y. Tarliton

- es .

bl £l >

suoc1v1ueo the sa and in 1920 it > SU"~~lot° each
nn

comprisingc of 2 s.. 1In ~—ﬂlotg were further
subdivided intoc 20 acres the which cr=ated
L.R.5875/2 comprising 17.16 acre Tnls plot was transferred
0 Mr.H.V. Briscoe. ©On 1$.2.1930, Mr. Briscoe tran sferred
the plot to Mrs. K.M. Forbes who in turn on the lst of
March, 1940 transferred to Mr. E.F. Kelly, who in turn
transferred the said plet to Mr., H.C. walkA who in turn
transferred the »lot to E.A. Residential Estate Ltd

who built residential bouqes on the plet without approved
building plans and without an approved change of use.
‘Heowever, on apmlication, the situation was regularised in

1963.

iql' iator of the
t would appear the
te Ltd. with Mr.
lic

In 1964 a Mr. Smith was appointed a
Company by the Kenyad#Godvern ment Jut
company, nanely H.A. Residential Is
S.G. Sﬁluh acting in his capacity as uidator transferrecd
the property to a Mr. Bau Salou Dean. Mr. D.5. Uean tran*”er:
the property during the same year to a Mr. Mayer Jacob Samuel
who died on the 12th of December 1974 but remains the
Jner ©f the property to this day However, in
hasl Jacob Sarucl the deceased's brother of
and %echumor uacob Samuels i cased’s
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i6 1 = 1.700,00C/-
Land 17.16 acres 1.700,00C
Buildi ‘ - - 1.900,000/-
Builidings :
>

NN OO0 S
.600,00G/

= 540,080/~
Add 15¢ statutory allowance = 540,000/

Total = 4.140,000/-

anm mxras T alnd . _1".
case know whether funds are aValld?;e so_;gft
ceed with the acguisition in accoraance with
he haLQ ACCulSl ion lact.

Comptroller,




Appendix IX

Submission by the National Land Commission regarding the
implementation status of the report of the Departmental
Committee on Lands on its consideration of the Petition by
Former Workers of the Late Mayer Jacob Samuels regarding the
invasion and eviction of the workers from their Land in

Roysambu Constituency by the Kenya Defence Forces



OFFICE OF THE CHAIRMAN

Tel. 0208000242 ACK GARDEN ANNEX BUILDING
Email. _ chair@landcommission.go.ke 15t NGONG AVENUE

Website: www.landcommission.go.ke P.O BOX 44417-00100

When replying please quote NAIROBI

OUR REF: NLC/1/7/13 19t July, 2021

Mr. Michael Sialai, EBS
Clerk of the National Assembly

Clerk's Chambers . (/@/k)ﬂ ‘
( X,’JV'

Parliament Buildings rd
P.O. Box 41842-00100 r \
NAIROBI

{2

Dear /MW% _/74/%9 s\ 9.£ l{>{’( 2
SUBMISSION OF RESPONSES TO VARIOUS PARLIAMENTARY MATTERS

Réference is made to the following under listed matters that the National Land Commission
was invited by respective National Parliamentary Committees.

$/NO | Ref/Date Subject Matter Committee
1 NA/DAASC/COI/2021/(32) of | Various responses | Implementation
10t March 2021 to petitions Status on House
Resolutions
2 NA/DAASC/COI/2021/(071)  of | Various responses Implementation
10" June 2021 to petitions Status on House
Resolutions

The sessions were conducted virtually and respective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and cooperation.

Yours

[ eretitSranios,

Gershom Otachi Bw’Omanwa
CHAIRMAN
Encl



NATIONAL LAND COMMISSION

RESPONSE ON IMPLEMENTATION STATUS OF HOUSE RESOLUTIONS

REPORT BY:

GERSHOM GTACHI BW'OMANWA

CHAIRMAN

19th July, 2021



RESPONSE TO THE SELECT COMMITTTEE ON IMPLEMENTATION STATUS OF HOUSE
RESOLUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/COI/2021/ (071) dated 10t June, 2021, the
Committee requested the Ministry of Lands and Physical Planning (MoLPP) and the
National Land Commission (NLC) to apprise it on the implementation status of the
following reports- . Poow mesD

1. Report of the Departmental Committee on its consideration of the petition regarding
delayed compensation of land owners for the expansion of Sigalagala-Musoli-
Bukura- Butere Road D260, as communicated vide our letter Ref:
NA/DCS/C01/2019/ (134) dated 17th December, 2019;

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces as communicated vide our letter Ref: NA/DLP/TBO/RES.006/2020 dated
17th August, 2020;

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vota, Mua Ward in Machakos Town Constituency regarding the
obstruction of the tarmacking of the Konza-Katumani Road, as communicated vide
our letter Ref: NA/DLP/TBO/RES.09/2020 (11) dated 18t September, 2020;

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee’s consideration and understanding
in rescheduling the meeting as requested vide our letter Ref. NLC/1/31 dated 25t June
2021 and your subsequent invitation as communicated vide your letter Ref
NA/DAASC/CO1/2021/ (082) dated 12t July, 2021 for a physical appearance.

Honourable Chair on the matters stated above NLC wishes to respond as follows-

1. Report on a petition by residents of Ikolomani Constituency regarding delayed
compensation of landowners for the expansion of Sigalagala-Musoli-Bukura
Butere Road D260

The NLC in its submission to this Committee on Wednesday 14" April 2021
responded as follows;



2. Subdivisions: Some parcels had been subdivided and this would necessitate publication
of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels.

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer Jacob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces

The NLC in its submission to this Committee on Wednesday 14t April 2021
responded as follows;

2.1Background and Context

Honourable Chair,

The Committee considered a petition by former workers of the late Mayer Jacob Samuels
regarding invasion and eviction of the workers by the Kenya Defence Forces from L.R No.
5875/2 located in Roysambu measuring 17.16 acres.

The petitioners claimed that they were former workers of the late Mayer Jacob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away in 1974. They claimed that the deceased’s family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from

the land in April 2019.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with effect from
November 1, 1904. The lease expired on November 1, 2003.

The Government published a notice of intention to acquire the land for the Kenya Defence
Forces and a ‘Notice of Taking Possession’ by thé Government absolutely was lodged and
registered in June 25, 1986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.
3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is

pending in the Court of Appeal.



An application for extension of the lease was made by the administrator of the estate of the
late Mr. Jacobs on November 4, 1985. This was however declined by the Commissioner of
Land since the process of compulsory acquisition was ongoing. According to the National
Land Commission and the Nairobi City County the land therefore reverted to the county
government upon expiry of the lease. This was the basis for the approval of the subdivision
and subsequent allocation to Roysa Community Development Society.

In 2001, the land was allocated to Solio Construction Company Limited through an
allotment letter as a fresh allocation and a title issued. The land was later transferred to
Kasarani Mall a subsidiary of Uchumi Supermarket PLC on March 20, 2001.

In considering the petition, the Committee noted in its report dated December 2019 that-

i) Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded.

ii) That although the Ministry of Defence submitted that the land was valued at Kshs.
3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,
the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of
1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid
to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to
the Commissioner of Lands was released to Mr. Jacobs.

iii) The Committee noted with concern that the KDF only occupied the land thirty-three
years later and the land remains undeveloped to date

In the end, the Committee made the following findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya
Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

... i{) Based on the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the
last registered owner of L.R. No. 5875/2 was Mr. M.]. Samuels.

iii) There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer Jacob Samuels on L.R No. 5875/2

iv) In accordance with the property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. J. Samuels
signifying that the records of the county still identify Mr. M. ]. Samuels as the owner
of the land

v) The National Land Commission confirmed that the lease for LR. No. 5875/2 expired
on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution



vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identifying each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual

ownership upon payment of Kshs. 69,500.00 of which some of the members._had
already paid. 1 1r o

viii) There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent
transactions on L. R No. 5875/2 leading to loss of public funds.

ix) Although, the Ministry of Lands and Physical Planning submitted that it was aware
that the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development
Society for titling of L.R. 5875/2 to individual members.

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents

submitted to the Committee indicate that the Ministry was involved in the sub-
division process

xii)In response to the Petitioners' prayers and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County

Government does complete the titling process for L. R No. 5875/2 within 180 days
of tabling of this Report

xiii) The Committee also recommends that the Director for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No. 5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

xiv) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does secure the title relating to L.R 23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced
by the attempt to amalgamate it with L.R 5875/2



Honourable Chair,

In the report dated December 5, 2019, the_Depar;_mental Committee on Lands made the
following recommendations; ' e6o D

i) The Ministry of Lands and Physical planning in consultation with the National Land
Commission and the Nairobi County government does complete the titling process
for L.R No. 5875/2 within 180 days of tabling this report.

ii) The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by
effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of

tabling this report.

iii) The Ministry of Lands and Physical Planning does secure the title relating to LR
23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.

5875/2

2.2 Implementation status

Honourable Chair, I wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the
report by the Lands Committee and its final recommendations; That NLC is expected to
play a consultative role with regards to recommendation number (i) as listed above.

Notably, the NLC does not have a direct or primary role in the processes of registration,
cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme
Court in SC Advisory Opinion No. 2 of 2014 - In particular, in Paragraphs 289, 292, 293,
310 and 311 the Supreme Court addresses the issues of the role of National Government
and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the law and it's mandate.

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

Hoenourable Chair, .

e Wim Al o B )

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.



3.2.2 Statutory provisions

The land Act, 2012 section 143(1) provides that subject to and in accordance with this
section and section 146, the Commission may, create a right of way which shall be
known as public right of way. Further, section 145 states that a county government, an
association, or any group of persons may make an application to the Commission for a
communal right of way. Section 146 provides the determination of public right of way,
process and procedure the Commission shall use to create a public right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands

who makes an order through a gazette notice upon recommendation by the
Commission.

Once the Cabinet Secretary has made an order to create a public right of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys

to be delivered to the Registrar to enabie the registrar to exercise the powers under this
section.

Section 148 states that compensation is payable to any person for the use of land, of
which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once created shall vest in either National or County Government as the case may be.

The Land (General) Regulations provides the instruments required in creation of the
right of way (i.e. FORM LA.54 and FORM LA.55).

3.2.3 Recommendation to the Cabinet Secretary

The Commission recommend the creation of public right of way by the Cabinet
Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1)(b)
of the Land Act, 2012. A letter Ref. NLC/1/26/1 dated 13th April 2021 has been written

to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect
(Annex3).

3.4 Current Implementation Status )

The national land Commission pursuant to-the recommendations of the Committee
proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref.MOLPP/ADM/CS0O/1/760 dated 29t April 2021. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)

In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way

published by the Government printer in gazette notice number 6381 dated 25% June
2021(Annex 5).
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-21
issued by the Government printer vide letter ref: NLC/VAL.1555/16 dated 22nd June
2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2nd July 2021 (Annex
7), KURA responded and requested for termination of the process citing the fact that the
road had been re-aligned.

A subsequent letter Ref KURA/URPD/SUR/3 (31) dated 9t July 2021 quoting earlier
correspondence Ref. KURA/URPD/SUR/5(2) dated 4th June 2021 from KURA affirmed its
inability to execute the matter as envisaged by the Lands Committee (Annex 8 &9).

The Commission is unable to progress this matter further without assurance of availability
of budgetary support to meet administrative costs as well as compensation (if any) for the
land affected. The Commission further needs guidance from the Committee on the overall
way forward as well clarity on Government Agency that is to be vested with the Public
Right of Way once created taking into consideration that the identified agency will be
responsible for the administrative costs as well as compensation (if any).

4. Report of the Departmental Committee on Lands on its consideration of the
petition on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the presented
status of Del Monte landholding;

SN | Parcel No. | Use Size(Ha) Lease Period | Term | County
1 |13289 Industrial 22.84Ha 1973 -2022 |49 Muranga
2 | 12157/2 Agricultural | 40.87Ha 1973 -2022 |49 Muranga
3 |12157/3 Agricultural | 2.987Ha 1973 -2022 |49 Muranga
4 | 12157/4 Agricultural | 2.311Ha 1973 -2022 |49 Muranga
5\ 12157/5 Agricultural $:r677Ha. o 11973 - 2022 |49 Muranga
6 |12203/1 Agricultural | 2101Ha | 1970-2019 |49 Kiambu
7 |12203/2 Agricultural | 56.57Ha 1970-2019 |49 Kiambu
8 | 12158 Agricultural | 2972.8Ha 1973 -2022 |49 Muranga/Kiambu
9 1212157 Agricultural | 3938.4Ha 1973-2022 |49 Muranga
Total (Ha) 9,143.455Ha | Appx.22,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal

Honourable Chairman,

The NLC received applications for extension of leases for three (3) listed properties; LR
NOS. 12203/1, 12203/2 & 12158 located in Kiambu County and Seven (7) listed

properties; LR NOS. 12157/1, 12157/2, 12157 /3, 12157 /4, 12157/5, 12158 & 13289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (1) of the Land (Renewal and Extension of Leases) Rules, 2017 the
application letters were supported by the following documents:-

i Completed Form LA 22;
ii. Official Searches from Land Registry;
iii. Copy of titles for each property;
iv. Copies of Certificates of Incorporation;
V. Company Search (CR 12);
Vi. A resolution of the Del-Monte (K) Limited Board to apply for extension of
leases
vii. Kiambu/ Murang’a County Rates Clearance Certificate;
viil. Rent payment receipts;
i, A Planning Report prepared by their appointed Planners;
% Copy of the Physical Planner’s Practicing Certificate;
Xi. Copy of the written consent from Del-Monte Kenya Limited appointing
Plan Consultants Limited to act on their behalf; and
xii. Summary report on Del-Monte.

The National Land Commission vide letter NLC/8/1 dated 9t October 2020 forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
copied to respective County’s Executive Committee Member in charge of Lands as provided

for in rules 2 (2), 2 (3), 2 (4) and 2 (5) of the Land (Renewal and Extension of Leases)
Rules, 2017(Annex 10).

Further NLC drew the attention of all parties vide letter Ref. NLC/8/1 dated 9th October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLI/004/2017 and Gazette Notice Number
1995 dated 1st March 2019 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11).

Honourable Chair once the Commission receives a feedback on lease renewal request, it
will proceed to process the request as per the law.
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4.3 Response with respect to LR No 12158

The National Assembly Committee on Implementations on its sitting on Wednesday 14t
April 2021discussed and tasked the National Lands Commission investigate claims that
parcels related to LR. No 12158 were surrendered to the government by two companies
namely Sassa Coffee and Rapids Limited before being acquired by Del Monte Kenya

Limited.

The Committee specifically on its consideratior of a report from the Departmental
Committee on Lands, observed that the submissions made by the Ministry of Lands and
Physical Planning indicated that LR. No 12158 measuring 2900 acres in Muranga County
that is registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos

10862,10741, 11312 and 11146.
Honourable Chair, we wish to submit as follows-
The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. 10862, 10741,11312 and 11146 (including LR. No. 2953 not
mentioned in this report) were owned by Chui Estates Limited upto around 1973 when
through a memorandum of registration of transfer of lands and at a consideration of
Ksh.2,000,000 they were transferred to the Government of the republic of Kenya. The
transfer was executed on 21st May 1973 (Annex 12 &13).

Implementation Status
The Commission has written to the Ministry of Lands as custodian of land registration and

survey records vide our letter NLC/8/1 dated 224 April 2021 and is awaiting response.
(Annex 14) ‘

The Commission notes that the recommendations of the Committee on amalgamation and
subsequent ownership of the parcels of land in question by Del Monte is better actioned by
the MoLPP who are in a better position to conclusively respond to the amalgamation
question,

5. Report on the Petition regarding land issues in Taita Taveta County
Honourable Chair,
5.1 Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on Lands
recommended that the Ministry ascertain the boundaries. A boundary confirmation survey
was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion
of land occupied by the community.
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The Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from Teita Sisal Estate for formalization of settlement of residents of
Singila Majengo village in addition to the public utilities within the estate as agreed by the
management of Teita Sisal Estate.

5.2 Implementation status
Honourable Chair,

The recommendations of the Committee are to be actioned by the Ministry of Lands and
Physical Planning.

Honourable Chair, I Submit
ﬁZtMN
GERSHOM OTACHI BW'OMANWA

CHAIRMAN

19th July, 2021
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Appendix X

Gazette Notice No. 1995 of 15 March, 2019 by the
National Lands Commission
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1st March, 2019

THE KENYA GAZETTE

879

1S/No.,

- Case No. and County

Partics .

Recommendation

Nairobi County

not available for allocation.
The land lies within a riparian reserve and the County)|
Government of Nairobi should clear the land of any human
settlement.

NLC/HLI1/070/2017

Kiambu County

Kamiti Forest Squatters,
Kamiti Anmer Devclopment Association,

Muungano wa Kamiti Society (Claimants)
and Kenya Forest Services (KFS)
(Respondent)

The claim is allowed.

The allotment letters issued to the members of the 2nd Claimant]
(Kamiti Anmer Development Association) are found to be valid]
and therefore the rightful occupants of the subject land.

The allottees and the squatters should adopt Alternative Dispute]
Resolution (A.D.R) with a view that the land held by the allottees|
be partly redistributed to the squatters.

Kenya Forest Service is hereby directed to degazette the Kamiti
Anmer Forest.

NLC/HLI/004/2017
NLC/HL1/064/2017

Kiambu
County

and Muranga

Kandara Residents Association (Claimant)
and Del monte Kenya Limited (Respondent)
County Government of Muranga (Interested)

.

the leases have expired or not.

The claim is allowed.

A resurvey should be undertaken by the Director of Survey in|
conjunction with County Governments of Murang’a and Kiambu|
to establish if there is any variance between land leased and land|
the company occupies. Any residue should given/surrendered to|
the Claimants for resettlement and the County Government for|
public purpose in the ratio of 70:30 respectively.

Should it be found that there is no residue, then on expiry of the|
lease a suitable amount of land should be set aside and held in|
trust by the County Governments for purposes of resettlement and
public utilities.

The respondent to surrender all public utility within the land to
the relevant National and County Government agencies whether|

|NLC/HL1/003/2017

Muranga County

Stanley Muigai Kiama and Jeremy Kiama

The claim is allowed.

The Commission recommends monetary compensation by thej
National Government to the claimants over the loss of thein
ancestral land.

The family should get recognition and an apology from the
Government for their loss.

HLI/506/507/508/2018
Kiambu County

Kirathimo land, Limuru

The claim is allowed.

The commission recommends that the land L.R 25484/2-22, L.R |
13121 and L.R. 15473 revert to County Government of Kiambu,|
title be issued in the name of the County Government as trustees,
The Commission directs that the Land is not available for anyj
allocation now or in future.

. [NLC/HLV/519/2018

Kiambu County

Uplands — Kiambu

The claim is allowed.

The commission recommends that the land L.R. No. 7593/1 and|
7593/2 revert to County Government of Kiambu, title be issued in|
the name of the County Government as a trustees. The
Commission directs that the Land is not available for any]
allocation now or in future.

NLC/HLI/550/2018

Kiambu County

Flourspar Land-(Diatomite)

The claim is allowed.

The commission recommends that the land L.R|
Nguirubi/Thigio/1882, 1534, 1698 and 1699 reverts to County|
Government of Kiambu. Title be issued in the name of the County]
Government as a trustee. The Land is not available for any]
allocation now or in future.

The Commission directs that any titles by private developers on|
the land be revoked.

NLC/HLI/537/2018

Kiambu County

Mangu Block 19 and 20 Residents CBO

‘The Commisssion adopts the report by Thika District Land officer]

The claim is allowed.

on public utilities within Thika Municipality block 19 Mang'u
and block 20 Ngoingwa company limited. REF;
LND/TKA/ADM/29/VOL.111 dated 12th September, 2018.

The following plots are recovered for public utility and reverted to|
the National and County Government as appropriate,
PLOT/Nos.1213,1990,1993, 1995, 1999, 2004, 255, 1992, 2058,
1142, 2260, 1995, 1999,142 and 1998. Similarly the Commission|
recovers the following plots from Block 20 for public utilities as
follows: Plot No/Nos 533, 584, 202, 255, 340, 342, 1035 and 995
457 and 335, 330, 341, 340, 2368 and 247.

The Commission upholds titles to the following plots; Block]
19/199, Block 19/2035, Block 20/2159, Block 20/1092, Block 20
2894, Block 20/ 338 & Block 20/994.

If there are any other public lands parcel under ownership of]
privatc entitics and/or individuals be surrendered and such titles
be cancelled.

NLC/HLI/215/2018

Mau Mau Jamhuri ya Kenya Umbrela Body

The claim is allowed.
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