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CHAIRPERSON'S FOREWORD

The Select Committee on Implementation scrutinizes resolutions of the House

(including adopted Committee Reports), petitions and the undertakings given by the

National Executive. It examines whether such decisions and undertakings have been

implemented within sixty (60) days as provided for in the National Assembly

Standing Orders and whether such implementation has taken place within the

minimum time necessary.

The report of the Departmental Committee on Lands regarding the Petition on

inegular renewal of leases of Land by Del Monte Kenya Limited was tabled before

the House on 21't November,2019; while the report of the Departmental Committee

on Lands regarding the Petition by former workers of the Late Mayer Jacob Samuels

on the invasion and eviction of the workers from their land in Roysambu

Constituency by the Kenya Defence Forces was tabled before the House on 5th

December,2019.

The Select Commiffee on Implementation sought to follow up on the implementation

status of the aforementioned reports. Subsequently, it held meetings with the Ministry

of Lands and Physical Planning officials, the National Land Commission, and the

petitioners.

The Committee registers its appreciation to the Offices of the Speaker and the Clerk

of the National Assembly for facilitation and support in producing this report.

Pursuant to Standing Order 199(6), it is, therefore, my pleasant duty and privilege, on

behalf of the Committee on Implementation, to lay this report on the Table of the

House.

Hon. Moitalel Ole Kenta. MP
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EXECUTIVE SUMMARY

The Select Committee on Implementation scrutinizes resolutions of the House

(including adopted Committee Reports), Petitions and the undertakings given by the

National Executive. It examines whether such decisions and undertakings have been

implemented within sixty (60) days as provided for in the National Assembly

Standing Orders and whether such implementation has taken place within the

minimum time necessary.

The report of the Departmental Committee on Lands regarding irregular renewal of
leases of Land by Del Monte Kenya Limited was tabled in the House on 2l't
November,2019, while the report of the Departmental Committee on Lands regarding

the Petition by Former Workers of the Late Mayer Jacob Samuels on the invasion and

eviction of the workers from their Land in Roysambu Constituency by the Kenya
Defence Forces was tabled before the House on 5th December, 2}lg.

The Select Committee on Implementation sought to follow up on the implementation
status of the aforementioned reports. Subsequently, it held meetings with the Ministry
of Lands and Physical Planning officials, the National Land Commission, and the

petitioners.

As regards the report of the Departmental Committee on Lands regarding irregular
renewal of leases of Land by Del Monte Kenya Limited, the Committee observed that

the Ministry of Lands and Physical Planning surveyed the Land currently owned by

Del Monte Kenya Limited both in Muranga and Kiambu counties as guided by

subdivision scheme plans prepared by a registered physical planner practising as Real

Plan Consultants Limited. The survey of all the parcels is complete and awaits

approvals from both County Governments of Muranga and Kiambu.

The Committee noted that the recommendation that required survey of the Land
owned by Del Monte Kenya Limited in Muranga and Kiambu counties was

implemented, while the recommendation that instructed NLC to investigate how Del
Monte Kenya Limited later acquired some parcels of Land that have been surrendered

to the Government was not implemented. This has not been done due to lack of
sufficient records on how the land transfer to Del Monte Kenya Limited was carried
out in 1973, The National Land Commission submitted that it had not been able to
unearth how the Company acquired the land.

Therefore, the Committee recommends that the lease for L.R No. 12158 be reverted
to the Government and declared as public land. Further, The Ministry of Lands and
Physical Planning in consultation with the National Land Commission, should
allocate the land excised from Del Monte Kenya Limited to Kandara Residents

Association and County Governments of Muranga and Kiambu in the ratio of 70:30

respectively, as per the National Land Commission's Gazette Notice 1995 of 2019,
within sixty (60) days of the adoption of the report, failure to which the Committee
shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National
Assembly Standing Orders.
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As regards the report of the Departmental Committee on Lands regarding the Petition

by Former Workers of the Late Mayer Jacob Samuels on the invasion and eviction of
the workers from their Land in Roysambu Constituency by the Kenya Defence

Forces, the Committee observed that the Ministry of Lands and Physical Planning is

yet to complete the titling process for L.R. No. 5875/2 as directed by the House, the

Ministry submitted that the land belonged to the Kenya Defence Forces.

The Committee recommends that the House approves that the Select Committee on

Implementation initiates the process for removal of the Cabinet Secretary for the

Ministry of Lands and Physical Planning from office, for failure to implement the

House resolution 'that the Ministry of Lands and Physical Planning in consultation

with the National Land Commission and the Nairobi County does complete the titling
processfor L.R. No. 5875/2 within 180 days of tabltng of the report '. The Committee

also recommends that the Inspector General of Police should ensure that the

Directorate for Criminal Investigations does investigate the officers in the Ministry of
Lands and Physical Planning who may have caused loss of public funds by effecting

fraudulent transactions relating to L.R. No. 5875/2 and submits a report to the

National Assembly within sixty (60) days of the adoption of this report.

The Ministry of Lands and Physical Planning should issue titles to the former workers

of the Late Mayer Jacob Samuels, within sixty (60) days of the adoption of the report

failure to which, the Commiuee shall enforce appropriate sanctions pursuant to

Standing Order 209 (3) of the National Assembly Standing Orders.
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I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Select Committee on Implementation is established under Standing Order 209

of the National Assembly Standing Orders.

2. The Committee is charged with scrutinizing the resolutions of the House

(including adopted committee reports), petitions and the undertakings given by the

National Executive and examines whether or not such decisions and undertakings

have been implemented and where implemented, the extent to which they have

been implemented; and whether such implementation has taken place within the

minimum time necessary; and whether or not legislation passed by the House has

been operationalised and where operationalised, the extent to which such

operationalisation has taken place within the minimum time necessary. The

Committee may propose to the House sanctions against any Cabinet Secretary who

fails to report to the relevant select Committee on implementation status without
justifiable reasons.

3. Standing Order 201 further provides that within sixty days of a resolution of the

House or adoption of a report of a select committee, the relevant Cabinet Secretary

under whose portfolio the implementation of the resolution falls shall provide a

report to the appropriate Committee of the House.

4. The mandate of the Committee is further enhanced by the provisions of Article
153(4) (b) of the Constitution which requires Cabinet Secretaries to provide

Parliament with full and regular reports concerning matters under their control.
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1.2 Committee Membership

Hon. Joash Nyamache Nyamoko, MP

North Mugirang' o Constituency
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Jubilee Party
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Hon. Paul Odalo Abuor, MP

Rongo Constituency

Orange Democratic Movement

Hon. Hassan Oda Hulufo, MP

Isiolo North Constituency

Kenva Patriots Party

Hon. Nelson Koech, MP

Belgut Constituency

Jubilee Party

Hon. Joshua Mbithi Mwalyo, MP
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Wiper Democratic Movement-Kenya
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Hon. Michael Thoya Kingi, MP

Magarini Constituency

Orange Democratic Movement

Hon. Kihara Peter Kimari, MP

Mathioya Constituency

Jubilee Party

Hon. Charles Ngusya Nguna, MP

Mwingi West Constituency

Wiper Democratic Movement

Hon. Jared Okello, MP

Nyando Constituency

Orange Democratic Movement
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1.3 CommitteeSecretariat

6. The Secretariat facilitating the Committee in executing its mandate comprise of: -

Ms Tracy Chebet Koskei

Clerk Assistant I /Team Leader

Mr Abdirahman Hassan

Clerk Assistant II

Dr Donald Manyala

Research Officer II

Ms Mercy Wanyonyi

Legal Counsel

Ms Winnie Kizia
Media Relations Oflicer
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2.0 THE REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS
ON A PUBLIC PETITION ON IRREGULAR RENEWAL OF LEASES OF
LAND BY DEL MONTE KENYA LIMITED

2.1. Background

7. The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association

regarding irregular renewal of leases held by Del Monte Kenya Limited was

presented to the House by the Honorable Speaker on I lth June, 2019.

8. The Petitioners claimed to be the original owners of the land presently occupied by

Del Monte Kenya Limited but were illegally displaced and the land leased to the

company. They were aggrieved that the County Government of Muranga had

renewed the leases for the company without first involving the public as required

by Section 13 of the Land Act, 2012. They also claimed that the County

Government disregarded the determination of the National Land Commission

rendered on February 7, 2019 in their historical injustice claim filed with the

Commission.

9. In a Gazette Notice No. 1995 of 2019, the National Land Commission directed that

the land held by Del Monte Kenya Limited should be resurveyed to establish if the

company owned land that it is not registered to have. The surplus land, if any,

should be surrendered to the Kandara Residents Association and the county

goverrrment for a public purpose in the ratio of 70:30 respectively. Where no

surplus land is found, the county government of Muranga should retain adequate

land for the settlement of the claimants and for public purpose upon expiry of the

leases. The Commission also directed that Del Monte Kenya Limited should

surrender all public utilities within the land in question to the relevant national and

county government agencies whether the leases have expired or not.

2.1 Recommendations by the Departmental Committee on Lands

10. In considering the Petition, the Departmental Committee on Lands observed that

the submissions made by the Ministry of Lands and Physical Planning and Hon.

Jude Njomo, Member of Parliament, Kiambu Constituency regarding registration

of the lease held by the company in Muranga County registered as L.R No. 12158

(measuring approximately 2900 acres); and differed. While the Ministry submitted

that the parcel of land arose out of the amalgamation of land parcels L.R Nos.

10862, 10741, 11372, 2953, 4873 and I 1146, the Honourable Member of
Parliament informed the Committee that the said parcels were surrendered to the

Government by two companies, Sassa Coffee Rappit B Limited and were later

irregularly acquired by Del Monte Company Limited.

I l. In view of the above, the Committee in its report tabled on 2l't November, 2019,

recommended that the Director of Survey, Ministry of Lands & Physical Planning,
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resurvey the tand held by Del Monte Kenya Limited in Muranga and Kiambu

Counties.

12. The Committee also recommended that the National Land Commission does

investigate the circumstances under which L.R Nos. 10862, 10741, 11312,2953,

4873 and 11146 that were said to have been surrendered to the Government by

Sassa Coffee and Rappit B were irregularly acquired by Del Monte Kenya

Limited.

2.2 Submissions on the implementation status

13. The Select Committee on Implementation commenced to apprise itself on the

implementation status of the matter and invited the Cabinet Secretary for the

Ministry of Lands and Physical Planning and the Chairperson, National Land

Commission to a meeting on27h October, 2O2O,l4th April, 2021 and 29ft July,

2021.

14. The Commiffee also received written submission by the Cabinet Secretary for the

Ministry of Lands and Physical Planning on 2nd August, 2021. Kandara Residents

Association also made a written submission on 7th October, 2021.

2.3 Submission by the Ministry of Lands and Physical Planning

15. The Chief Administrative Secretary for the Ministry of Lands and Physical

Planning appeared before the Committee on 27th October, 2020. During the

meeting, the Committee was informed that a resurvey of the land legally held by

Del Monte in Kiambu and Muranga Counties was done. However, the two counties

have not approved the subdivisions and the extension/renewal of the leases.

16. The Ministry submitted that it had surveyed the following land currently owned by

Del Monte Kenya Limited both in Muranga and Kiambu counties:

i. L.R. No. 121571 1 (measuring 3860 Ha) in Muranga County (as per F/R

316t67)
ii. L.R No. l2l57l3 (measuring 2.987 Ha) in Muranga County as per

FlRr6167)

iii. L.R No. 12158 (measuring 2963.1 Hectares) traversing Muranga and

Kiambu Counties (as per FIP. 12713

iv. L.R. No. l2203ll (measuring 2072Hectares) in Kiambu County.

The Ministry informed the Committee that the survey was guided by subdivision

scheme plans prepared by a registered physical planner practising as Real Plan

Consultants.

17. In a meeting held on 29th July, 2021 andthrough a further written submission dated

2nd August 2021, the Cabinet Secretary outlined the proposed excisions for public
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purpose/utility plots. The proposals are contained in five scheme plans referenced
as follows:

(i) RPC/I170 (F) -a proposed subdivision of L.R. No. l2157ll located in
Gatanga Sub-County, Murang'a County to excise all turelve (12) portions;

(ii) RPC/I170 (c) 10201005 -proposed subdivision of L.R. No. l2l57l3
located in Gatanga Sub-county, Muranga County in two (2) portions;

(iii) RPC/I16910201017- proposed subdivision of L.R. No. 12158 located in
Gatanga Sub-county, Muranga County in three (3) ponions;

(iv) RPC/I16910191025 - a proposed subdivision of L.R. No. 12158 located in
Kiambu County into three portions and change of user of sub plot C from
agricultural to educational (Ndula Primary and Secondary Schools);

(v) RPC/I 16910191026 - proposed subdivision of L.R. No. l2203ll located in
Kiambu County into five (5) portions.

18. The outcome of the survey was as follows:

(1) L.R. No. 1220311 - measuring 210l Hectares has a leasehold of 49 years with
effect from l't July, 1970. The lease expired on l't July, 2019 and the

application for renewal of the lease was submitted to the National Land
Commission.

The Land is proposed to be subdivided into five portions as follows:
(i) Portion 'A' measuring approximately 1792.54 Ha remains with

Delmote Kenya Ltd;
(iD Portion 'B' measuring 55.32 Ha - surrender to the County Govemment

of Kiambu;
(iii) Portion 'C' measuring approximately 67.30 Ha - surrender to the

County Government of Kiambu;
(iv) Portion 'D' measuring approximately 13l .50 Ha - surrender to County

Government of Kiambu;
(v) Portion 'E' measuring approximately 25.50 Ha - surrender to County

Government of Kiambu.

(2) L.R. No. 1220312 measuring 56.57 Ha with a leasehold of 49 years with effect
from lst July, 1970. The lease expired on I't July,20l9 and the application for
renewal of the lease was submitted to the National Land Commission.

The Ministry submiued that the survey had established the boundary beacon

were found to be intact. Del Monte Company Ltd was within its borders.

19. Resurvey of Land held by Del Monte Limited in Muranga County

(l) L.R. No. 12157ll measuring 3860 Ha, leasehold of 49 years with effect from
I't May, 1973.The lease will expire in2022.

13



Application for extension of lease submitted to the National Land Commission

and forwarded to the Ministry. Provisional approval is given by the Ministry

and waiting for approval by the County Government of Murang'a.

The Land is proposed to be subdivided into twelve (12) portions;

(i) The portion "A:' measuring approximately 8245.06 acres for

agricultural purposes (to remain in the Company's name);

(ii) Portion 'B' measuring approximately 5.02 acres for public purposes

(Ngati Police Station and Chief s camp) - to be surrendered;

(iii) Portion "C' measuring approximately 5.16 acres for educational

purposes (Del Monte secondary school) to be surrendered;

(iv) Portion 'D' measuring approximately 2.62 acres for educational

purposes (Kinguru primary school - to be surrendered)

(v) Portion 'E' measuring approximately 4.62 acres for recreational

purposes (public playground) to be surrendered;

(vi) Portion 'F' measuring 299 acres for public utility (Ithanga water

supply intake) to be surrendered;

(vii) Portion 'G' measuring 1187.17 acres for public land to be surrendered

to the County of Muranga;

(viii) Portion 'H' measuring approximately 192.83 acres for public land to

be surrendered to the County Govemment of Murang'a;

(ix) Portion 'J' measuring approximately 20 acres for public use (to be

surrendered to the County Govemment of Murang'a);
(x) Road widening area measuring approximately 14.78 acres for transport

(Oloitiptip Road,40M to be surrendered;

(xi) Road widening area measuring approximately 47.25 acres for fiansport

(Kakuzi Road,40 M to be surrendered;

(xii) The proposed area for 12 Meter access roads measuring approximately

4.05 acres (Del Monte Mixed Secondary School, public playground

and Ithanga Water Supply Intake) to be surrendered.

(2) l2l5712 measuring 40.87 Ha with a leasehold of 49 years from I't May,1973.

The lease will expire in 2022. The Ministry submitted that the survey had

established that the boundary beacon was found to be intact. Del Monte

Company Ltd was within its borders

The Ministry further submitted that the Company had applied for an extension

of lease submitted to the National Land Commission and forwarded to the

Ministry. Additionally, provisional approval had been given by the Ministry

and was waiting for approval by the County Government of Murang'a.

(3) l2l5713 measurin g2.987 Ha with a leasehold of 49 years from I't May, 1973.

The lease will expire in 2022. The boundary beacon was found to be intact.

Del Monte Company Ltd was within its borders.

l4



The land is to be sub-divided ihto two portions: -

(i) Portion 'A' measuring approximately 1.88 Ha to remain agricultural
land (in the company name);

(iD Portion 'B' measuring approximately l.ll Ha to be used as a

playground for Moi Primary School.

(4) L.R. No. l2l 5714 measuring 2.31I Ha with a leasehold of 49 years from l't
May, 1973. The lease will expire in2022. The boundary beacon was found to
be intact. Del Monte Company Ltd was within its borders.

Application for extension of lease submitted to the National Land Commission

and forwarded to the Ministry. Provisional approval was given by the Ministry
and is awaiting approval by the County Government of Murang'a.

(5) L.R. 12157 15 is measurin g 5 .677 Ha with a leasehold of 49 years from 1't May,
1973. The lease will expire in 2022. The boundary beacon was found to be

intact. Del Monte Company Ltd was within its borders.

The Ministry informed the Committee that the Company had applied for an

extension of lease submitted to the National Land Commission and forwarded
to the Ministry. Further, provisional approval had been given by the Ministry
and was waiting for approval from the County Government of Murang'a.

20. Resurvey of Land held by Del Monte Kenya Limited traversing Murang'a
and Kiambu Counties
(l) L.R. No. 12158, measuring 2972.8 Ha less road reserve of 9.7 Ha is an

amalgamation of L.R No. 10741, L.R. 10862, L.R. No. I I 146. LR No. 1 l3 12,

LR No. 2953. The land has a leasehold of 49 years from lst May, 1973. The

lease will expire in2022.

The survey also established that the boundary beacon was intact and that Del
Monte Company Ltd was within its borders.

Further, the Ministry submitted that the Company had applied for an extension

of lease and provisional approval given by the Ministry. The Company was

awaiting approval by the County Governments of Murang'a and Kiambu.

The Ministry also submitted that the land is proposed to be subdivided into
three portions and change of user of subplot C from agricultural to educational
(Ndula Primary and Secondary Schools) as follows:
(i) Portion 'A' measuring approximately 1938.12 Ha for agricultural

purposes (situated in Murang'a County, to remain in the Company's
name;
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(ii) Portion "B' measuring approximately 1029.41 Ha for agricultural

purposes (situated in Kiambu County, to remain in the Company's

name);

(iiD Portion 'C' measuring approximately 4.97 Ha for public purposes

(Ndula Primary and Secondary Schools situated in Kiambu County- to

be surrendered;

(iv) Portion 'D' measuring approximately 1.54 Ha for public purposes

(Nginyi Primary School situated in Murang'a County- to be

surrendered;

(v) Approximately 17.90 Ha have been set aside for roads (to be

surrendered).

2l.In conclusion, the Cabinet Secretary submitted that the Ministry had established

during the resurvey that Beacons for all the parcels were intact and that Del Monte

was within its boundaries. She added that the Company does not hold excess land.

2.4 Submission by the Chairperson National Land Commission

22.The NLC Chairperson, Mr. Gershom Otachi, appearing before the Committee on

29th July,202l submitted that original parcels L.R. Nos. Chui Estates Limited

owned 10862, 10741, 11312,2953, 4873 and 11146 up to around 1973 when

through a memorandum of registration of transfer of lands and at a consideration

of Kshs. two million were transferred to the Govemment of Kenya. The transfer

was executed on 1" May, 1973.

23. The Commission took note of passage in time and parties involved in the

transaction (unidentified directors of Chui Estates Limited and one James Aloisius

O'loughlif as Commissioner of Lands). It could not unearth further details that

necessitated the transfer nor amalgamation of the said parcels of land.

2.5 Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyersl Mr. Duncan

Okatch and Mr. Jackson lkua, during a meeting held on 14th April, 2021;29th

July,202l and 30th September,202l submitted as follows:

24.Fromthe resurvey of the land, it showed that 1,400 acres was set aside as public

land, however they raised concern how much of the Land would go to the

petitioners.

25. They also raised concern with the submission by the Chairperson NLC, regarding

the parcels of land owned by Chui estates, that the Commission could not unearth

details that necessitated transfer of the land to Del Monte. The petitioners noted

that the land should have reverted back to the public and not Del Monte.
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26.The Petitioners made the following prayers to the Committee: -
i. In the report by the Cabinet Secretary for the Ministry of Lands and Physical

Planning tabled before the Committee, there was an indication that there were
plans by Del Monte Kenya Limited to excise land for public use prior to the

renewal of leases and that the excised land will be surrendered to the County

Governments of Kiambu and Muranga. The petitioners noted that that went
against the directive of NLC, further the County Govemments had not asked

for land. The petitioners therefore prayed that any land to be allocated in
settlement of the claims be surrendered to them directly and not County
Governments.

ii. Del Monte Kenya Limited is occupying public land that is L.R. 12158 which
was amalgamated from L.R Nos. 10741,10862,11146,ll3l2 and 2953. The
land should therefore be declared as public land and used for resettlement of
the Petitioners.

iii. That all property known as Sassa Coffee L.R. 921311 measuring 511 acres be

declared public land as the same never belonged to Del Monte Kenya but
existed as a separate entity. The land should then be used to resettle the

Petitioners.

iv. That no renewal of leases for Del Mortte Kenya should take place until
resettlement of the Petitioners is done.

The petitioners also raised the following issues pertaining the submission by the
Cabinet Secretary for the Ministry of Lands and Physical Planning and the
Chairperson National Lands Commission.

The Chairperson, NLC indicated that they could not find any records on
amalgamation of L.R No. 10741, L.R. 10862, L.R. No. I I 146. LR No. 1 I 3 12, LR No.
2953, whose previous owners were legal entities that have since been wound up. Prior
to the winding up their operations, they had surrendered the said properties to the
Government of Kenya.

Available records at the Ministry of Land show the last entry and/or dealing with
regards to the above parcels were the surrender to the Government of Kenya and to
this end, these parcels constitute public land.

The Petitioners also submitted that records at the Directorate of Survey show that due
process was not followed when the amalgamation of the aforementioned land parcels

was done.

2.6 Implementation status of House Resolutions

The Departmental Committee on Land in its report tabled on 21't November, 2019,
recommended that the Director of Survey, Ministry of Lands & Physical Planning
does resurvey the Land held by Del Monte Kenya Limited in Muranga and Kiambu
Counties

27.The Ministry of Lands and Physical Planning has surveyed the Land currently
owned by Del Monte Kenya Limited both in Muranga and Kiambu counties; L.R
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No. 12157ll measuring 3860 Hectares in Muranga County, L.R No. l2l57l3
measuring 2.987 Hectares in Muranga County, L.R No. 12158 measuring 2963.1

Hectares traversing Muranga & Kiambu Counties and L.R No. 1220311 measuring

2072Hectares in Kiambu County.

28. The survey was guided by subdivision scheme plans prepared by a registered

physical planner practicing as Real Plan Consultants Limited. The survey of all the

parcels is complete and awaits approvals from both county govemments of
Muranga and Kiambu.

Committee observation

29. This recommendation has been implemented. However, the Committee was not

satisfied with the Ministry of Land and Physical Planning's submission that Del

Monte Kenya Limited does not hold excess Land.

On the recommendation that the NLC investigates the circumstances under which

L.R. Nos. 10862, 10741, 11312, 2953, 4873 and 11146 that were said to have been

surrendered to the Government by two companies namely Sassa Coffee and Rappit

B. Limited were later irregularly acquired by Del Monte Kenya Limited

Implementation status

30. This has not been done as the Ministry of Lands and NLC submitted that due to

passage of time it had not been able to unearth how the Company acquired the

land.

Committee obseruation

31. There were no sufficient records on how the transfer of the land to Del Monte

Kenya Limited in 1973 was carried out. The Committee therefore notes that this

land ought to be public land.

2.7 Committee Recommendations

32.The lease for L.R No. 12158, which resulted from the amalgamation of L.R No.

to74t, L.R. 10862, L.R No. 11146. L.R No. ll3l2 and L.R No. 2953 should be

reverted to the Govemment of Kenya and declared as public land. Further, the land

should be allocated to Kandara Residents Association for their settlement; and

33. The Ministry of Lands and Physical Planning in consultation with the National

Land Commission should allocate the land excised from Del Monte Kenya Limited

to Kandara Residents Association and County Governments of Muranga and

Kiambu in the ratio of 70:30 respectively, as per the National Land Commission's

Gazette Notice 1995 of 2019.
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3.0 REPORT OF THE DEPARTMENTAL COMMITTEE ON LANDS ON ITS
CONSIDERATION OF THE PETITION BY FORMER WORKERS OF
THE LATE MAYER JACOB SAMUELS REGARDING THE INVASION
AND EVICTION OF THE WORKERS F'ROM THEIR LAND IN
ROYSAMBU CONSTITUENCY BY THE KENYA DEFENCE FORCES

3.1 Background

34. The Petition by former workers of the Late Mayer Jacob Samuels regarding

invasion and eviction from their land by the Kenya Defence Forces was presented

to the House by the Hon. Speaker on27th June,20l9.

35. The petitioners claimed that they were former workers of the late Mayer Jacob

Samuels employed in his sisal processing farm and workshop industry on L.R. No.

587512 before he passed away in 1974. They claimed that the deceased's family
allowed them to continue staying on the land after they could not pay their salaries.

36. The petitioners registered Roysa Community Development Society to safeguard

the land from grabbers and later requested the Nairobi City County Government to

allocate the land to them. The County Government of Nairobi and the National
Land Commission approved the subdivision of the land and the Ministry of Lands

and Physical Planning subsequently issued letters of allotment.

37. According to the Ministry of Defence, LR No. 587512, the land in dispute was

compulsorily acquired by the Commissioner of Lands vide Gazette Notices Nos.

5151 and 5152 of 1985 pursuant to a request by the then Permanent Secretary in

charge of the Department of Defence in the Office of the President.

38. The land was valued at Kshs. 3,530,500 by the Commissioner of Lands and the

compensation award was duly paid by the Department of Defence to the

Commissioner of Lands. The beneficial owner of the land, Mr. Meshunor Jacob

Samuels was dissatisfied with the compensation award and commenced

proceedings to challenge the valuation in the High Court under Land Acquisition
Appeal No. 2 of 1986.

39. In accordance with section l3(2) of the Land Acquisition Act, the compensation

award was deposited in the High Court by the Commissioner of Lands and a
deposit receipt issued by the High Court Registrar and subsequently released to

Mr. Jacobs on 3'd of October , lg87 . This was confirmed by the Attorney General's

letter and IWs Robson Harris & Co. Advocates confirming that the Kshs.

3,530,500 was received by them on behalf of their client, Mr. Jacobs.
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40. The Commissioner of Lands issued a notice of taking possession in accordance

with section l9(l) of the Land Acquisition Act on 25s June, 1986. The notice also

required Mr. Jacobs to deliver the title documents to the Registrar of Titles for

cancellation. In accordance with section l9(a) of the Land Acquisition Act, the

title to the land vested in the Government absolutely, free from encumbrances for

the unexpired term of 99 years from 1906 as at the 25th June, 1986'

4l.The High Court enhanced the award to Kshs.23,000,000. The decision was

subsequently appealed by the Attorney General vide Nairobi Civil Appeal No.109

of 1987 which was later settled and the Government agreed to pay the enhanced

award. The land in question was formally handed over to the Ministry of Defence

on the 25ft of June, 1986. The land was used as a training ground by the Kenya

Army Electrical and Mechanical Engineers (KAEMA) and a temporary vehicle

workshop by the Kenya Army. Following the establishment of a fully-fledged

workshop at Kahawa Garrison, the temporary workshop was closed. The land was

subsequently used as a temporary camp for military athletes owing to its close

proximity to Kasarani Sports Complex.

42.The Ministry was in early 2019 requested to identify potential land for affordable

housing programme. The Roysambu camp was identified as potential land for the

construction of Senior Non-Commissioned Officers (NCO) housing under the

affordable housing prograrnme. Consequently, the Ministry elected to improve

security at the camp by repairing the stone fence. The camp also houses a

detachment from Kahawa Garrison.

43. Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc is the

registered owner of LR. No. 5875/2 situated in the Kasarani area of Nairobi.

Records held by Kasarani Mall Ltd indicate that the Commissioner of Lands on

behalf of the President granted the land to Solio Construction Company Limited

vide Grant of Lease No. I.R. 85371. The Grant was transferred to Kasarani Mall

Ltd vide a transfer registered at the Lands registry on the 20s March,200l as L.R'

No. 85371/2.

44. Uchumi claims that Kasarani Mall Ltd lav,rfully acquired a valid title from Solio

Construction Company Limited through the said transfer. That after acquisition of
the land, the title has been used by Uchumi Supermarkets Plc. to secure financing

from KCB Bank Kenya Limited and Eastern and Southern Africa Trade and

Development Bank on the 7'h December,2004. Each of these facilities was repaid

and the respective charges registered therein discharged on the 28'h June, 2}ll.

45. Uchumi Supermarkets Plc. further claims that the Directorate of Criminal

Investigations, then known as Criminal Investigations Department (CID)

investigated the validity of the transfer in 2008, following allegations that the

transaction was fraudulent. The CID confirmed that the property was procedurally
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allocated to Solio Construction Company Limited who acquired a valid title. There

was no evidence of collusion or conspiracy between Solio Construction Company

Limited and the Lands Registry during the allocation of the property. Solio

Construction Company Limited transferred a valid title to Kasarani Mall's title in
2001 on 'willing buyer willing seller' and that the caveat on Kasarani Mall's title
had no legal basis or justification and had unreasonably prevented the sale or

development of the property.

46.In2010, members of Roysambu Self Help Group (an unregistered society) invaded

the property. In response, Kasarani Mall Ltd filed a case at the Environment and

Land Court being Civil Case No.495 of 2011. According to court records, the

defendants therein similarly alleged that being former employees of Major Jacob

Samuels, the previous owner and following his demise, they were given the land

by individuals identified as Rapahel and Meshmor Samuel (allegedly Major

Samuel's sons) to develop the same.

47.The court allowed Kasarani Mall Ltd's claim for vacant possession and a
permanent injunction against the defendants and declared that Kasarani Mall Ltd is

the absolute and indefeasible owner of the property in terms of section 26(l) of the

Land Registration Act.

48. The National Land Commission's position is to the effect that the Department of
Defence acquired Land which was on a 99-year lease in 1986 and that the lease

was to expire in 2005. Solio Construction Company Limited which sold land

Kasarani Mall Ltd was allocated L.R No. 5875/2 on the l't of July, 1999 and the

allocation was done when another lease was subsisting leading to double

allocation.

49. The NLC recommended that Kasarani Mall Ltd should surrender their title back to

the Government because it was irregularly issued, or in the alternative the Chief

Land Registrar should place a Government Caveat on the said title. All letters of
allotment issued irregularly on the irregular subdivision of LR No. 5875/2 by the

Ministry of Lands and Physical Planning to be surrendered for cancellation

because records from the Ministry of Lands show that the notice of taking

possession was lodged and registered in the Government Lands Register of the 25th

June 1986 committing the said land to the Department of Defence.

50. Further, during deliberation of the matter by the Departmental Committee on

Lands, the Committee heard that investigations by the NLC showed that Solio

Construction Company had two sets of titles for the same property. The first was

registered on lSth May,1992 with different L.R. numbers, while the second set of
title was registered on 20th January, 2001.
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51. Additionally, it also emerged that that the transfer form that was used to transfer

parcel of land L.R. No. 587512 was fraudulent as the officer who was purported to

have signed the document, appearing before the Departmental Committee on

Lands, disowned the document and claimed that her signature was forged.

52.The Ministry of Lands and Physical Planning submitted that there is no evidence

that the Ministry of Defence ever relinquished their interest on the land.

Subsequently, all transactions undertaken by the Nairobi City County Government

purporting to allocate and sub-divide the Land are un-procedural and misleading.

The Ministry was never consulted to give the true position, nor approved the

purported sub-division. The Ministry recommended that the subdivision scheme

and the letter of subdivision issued to individuals be cancelled or withdrawn and

the status quo as per their records be retained since the land remains the property

of the Govemment, alienated to the military. Further that the Director of Surveys

be informed to reinstate the parcel to its original number.

53. According to the Petition submitted to Parliament, the petitioners, who claim to be

former workers in the estate of the late Mayor Jacob Samuels, allege that the

Kenya Defence Forces invaded the property in Roysambu Constituency which was

given to them by the estate of the deceased.

54. Subsequently, the Govemment filed a case at the Environment and Land Court in

Nairobi Judicial Review Application No.008 of 2020, Republic Vs Director Land

Administration Ministry of Lands and Physical Planning, Chief Land Registrar

Ministry of Lands and Physical Planning, Attorney General and Roysambu

Community Development Society. A Notice of Motion Application dated 2l't
May,2O2l was filed seeking that the court grants a Judicial Review Order of
Mandamus directed at the Director Land Administration and the Chief Land

Registrar to process and issue Certificate of Leases and Certificate of Titles to

individual members as per the approved subdivision scheme relating to LR No.

587512 as approved by the National Land Commission; and to process and issue

Certificate of Leases and Certificate of Titles for public utilities being Roysambu

Technical Institute, Roysambu Bus and Market, Roysambu Recreation Centre,

TITI and secondary school as per the approved subdivision scheme relating to LR

No. 5875/2 as approved by the National Land Commission and as per the allotment

letters issued by the Nairobi City County.

3.2 Recommendations by the Departmental committee on Lands

55. The Departmental Committee on Lands tabled its report on 5th December, 2019

and made the following recommendations:

(D That the Ministry of Lands and Physical Planning in consultation with the

National Land Commission and the Nairobi County Government does

complete the titling process for L.R. No. 5875/2 within 180 days of the

tabling of the report;
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(ii) The Director for Criminal Investigations does investigate the officers rn

the Ministry of Lands and Physical Planning who may have caused loss of
public funds by effecting fraudulent transactions relating to L.R. No.

587512 and the Director of Public Prosecutions does prosecute any person

found culpable within ninety (90) days of tabling of the report; and

(iii) That the Ministry of Lands and Physical Planning does secure the title
relating to L.R 23393 with a view of ensuring that innocent Kenyans do

not lose money through fraudulent transactions as evidenced by the

attempt to amalgamate it with L.R.587512.

3.3 Submissions by the Cabinet Secretary for the Ministry of Lands and
Physical Planning

56. The Ministry submitted that the Government issued a notice of intention to acquire

the Land for the Kenya Defence Forces vide Gazette Notices No. 515l and 5152;

and a Notice of taking possession 'by the Govemment absolutely' was lodged and

registered in 25th June, 1986. This position was supported by the Ministry of
Defence.

57. The Ministry of Defence stated that the Commissioner of Lands valued the land at

Kshs. 3,530,500 which sum was duly paid by the Commissioner. The valuation

was challenged in the High Court which enhanced the award to Kshs. 23,000,000.

The decision was subsequently appealed by the Attorney General Vide Nairobi

Civil Appeal No. 109 of 1987 which was later settled and the Government agreed

to pay the enhanced Award.

58. The CS confirmed to the meeting that the Govemment had paid Kshs. 3, 530, 500

to the family of the late Mr. Samuels, through Middle East Bank. She added that

there is documentation to confirm this.

59. Regarding who the owner of the land is, the Cabinet Secretary submitted that the

land was allocated to Kasarani Mall limited.

60. Regarding allegations that the Department of Defence was a front to grab the land

for individuals, the Cabinet Secretary submitted that this was untrue and she had

herself engaged with the Department of Defence regarding the said land and the

land indeed was to go to the Military.

61. The Honourable Member noted that during deliberations of the Departmental

Committee on Lands the Director of Land Administration had submitted that the

land belonged to the Kenya Defence Forces having compulsorily acquired the land

in 1986. However, he reported that during the current on-going Court Case, the

office of the Attorney General has submitted that the land belongs to Kasarani

Mall Limited.
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3.4 Implementation status

i. The Ministry of Lands and Physical Plonning in consultation with the

National Land Commission and the Nairobi County Government does complete the

titling processfor L.R. No. 5875/2 wilhin 180 days of tabling of the report;

62.The Cabinet Secretary submitted that it had not implemented the House resolutions

due to the advisory by the Hon. Attorney General vide letter Ref. AG/CIY|47|20

dated 1ln August,2O2O to the National Assembly indicating that the land parcel

L.R. No. 587212 belonged to the Kenya Defence Forces.

Committee Observation

63. The Committee noted that the National Land Commission and the County

Government of Nairobi had played their roles as directed by the House. However,

the Ministry of Lands and Physical Planning has failed to implement the

resolution. At the time of tabling the report, it was eighteen (18) months past the

timelines given by the Departmental Committee on Lands.

iL The Director for Criminal Investigations does investigate the officers in the

Ministry of Lands and Physical Planning who may have caused loss of publicfunds

by effecting fraudulent transactions relating to L.R. No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within ninety (90)

days of tabling of the report

Implemcntotion status

64. The Committee is yet to receive a report from the Directorate of Criminal

Investigations.

iii. That the Ministry of Lands and Physical Planning does secure the title

relating to L.R 23393 with a view of ensuring that innocent Kenyans do

not lose money through fraudulent transactions os evidenced by the

attempt to amolgamate it with L.R. 5875/2.

Implementation status

65. L.R. No. 23393 is registered in favour of Kasarani Mall Limited. The parcel is

adjacent to L.R 587512 and is not in contention given that the application by

Kasarani Mall Limited for amalgamation of the two properties was never finalized.

Committee Observation

66. Implementation has been done
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3.5 Committee Recommendations

67. The House should initiate the process for removal of the Cabinet Secretary for the

Ministry of Lands and Physical Planning for failure to implement the House

resolution 'that the Ministry of Lands and Physical Planning in consultation with
the National Land Commission and the Nairobi County does complete the titling
process for L.R. No. 5875/2 within 180 days of tabling of the report'.

68. The lnspector General of Police should ensure that the Directorate for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L.R. No. 5875/2 and submits a report to the National
Assembly within sixty (60) days of the adoption of this report.
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4.0 COMMITTEE RECOMMENDATIONS

The Committee, having reviewed the implementation status of the two reports and considered the

evidence received, finally recommends that: -

69. The lease for L.R No. 12158, which resulted from the amalgamation of L.R No. 10741, L.R.

10862, LR No. 11146.I.R No. 11312 and LR No. 2953 should be reverted to the Government

of Kenya and declared as public land and allocated to Kandara Residents Association for their

settlement, within Sixty (60) days of the adoption of the report failure, to which the Committee

shall enforce appropriate sanctions pursuant to Standing Order 209 (3) of the National

Assembly Standing Orders.

70. In consultation with the National Land Commission, the Ministry of Lands and Physical

Planning should allocate the Land excised from Del Monte Kenya Limited to Kandara

Residents Association and County Governments of Muranga and Kiambu in the ratio of 70:30

respectively as per the National Land Commission's Gazette Notice 1995 of 2019, within Sixty

(60) days of the adoption of the report failure, to which the Committee shall enforce appropriate

sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing Orders.

7l.The House approves that the Select Committee on Implementation initiates the process for

removal of the Cabinet Secretary for the Ministry of Lands Physical Planning from office for

failure to implement the House resolution 'that the Ministry of Lands and Physical Planning in

consultation with the National Land Commission and the Nairobi County does complete the

titling process.for L.R. No. 5875/2 within 180 days of tabling of the report ', pursuant to Article

152 (6) of the Constitution of Kenya and Standing Order 66 of the National Assembly Standing

Orders.

72. The Inspector General of Police should ensure that the Directorate of Criminal Investigations

does investigate the officers in the Ministry of Lands and Physical Planning who may have

caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2, and

submits a report to the National Assembly within sixty (60) days of the adoption of this report.
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MIN.NO.N Nc0ll202ll238z PRELIMINARIES

The Chairperson called the meeting to order at thirty five minutes past eleven o'clock (11.35

a.m.) and said a word of prayer. The agenda for the meeting was adopted, as proposed and

seconded by the Hon. Peter Kihara, MP, and the Hon. Jared Okello, MP respectively.

MIN.NO.N N C0ll202l I 239 z CONFIRMATION OF PREVIOUS MINUTES

The Agenda item was deferred to the next sitting.

MIN.NO.N N Corl202l 1240 t CONSIDERATION & ADOPTION OF THE REPORT
ON IMPLEMENTATION STATUS OF' THE
REPORTS REGARDING THE INVASION AND
EVICTION OF' THE WORKERS FROM THEIR
LAND IN ROYSAMBU CONSTITUENCY BY THE
KENYA DEFENCE FORCES; AND THE PETITION
ON IRREGULAR RENEWAL OF LEASES OF LAND
BY DEL MONTEKENYA LIMITED

The Committee considered the report on implementation status of the following reports: -

L The Report of the Departmental Committee on Lands regarding a petition on irregular
renewal of leases of land by Del Monte Kenya Limited; and

2. The Report of the Departmental Committee on Lands on its consideration of the petition

by former workers of the late Mayer Jacob Samuels regarding invasion and eviction of
workers from their land in Roysambu Constituency by the Kenya Defence Forces.

The Committee having reviewed the implementation status of the two reports and considered the

evidence received adopted the report after being proposed and seconded by the Hon. John

Muchiri Nyagah, MP and the Hon. Joshua Mwalyo, MP, respectively, with the following
recommendations:

1. The lease for L.R No. 12158, which resulted from the amalgamation of L.R. No. 10741, L.R.
10862, L.R No. 11146, L.R. No. ll3l2 and L.R. No. 2953 should be reverted to the

Government of Kenya and declared as public land and allocated to Kandara Residents

Association for their settlement, within sixty (60) days of the adoption of the report, failure to
which the Committee shall enforce appropriate sanctions pursuant to Standing Order 209 (3)

of the National Assembly Standing Orders.

2. In consultation with the National Land Commission, the Ministry of Lands and Physical

Planning should allocate the land excised from Del Monte Kenya Limited to Kandara

Residents Association and County Govemments of Muranga and Kiambu in the ratio of 70:30

respectively as per the National Land Commission's Gazette Notice 1995 of 2019, within
sixty (60) days of the adoption of the report, failure to which the Committee shall enforce

appropriate sanctions pursuant to Standing Order 209 (3) of the National Assembly Standing

Orders.
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3. The House approves that the Select Committee on Implementation initiates the process for
removal of the Cabinet Secretary for the Ministry of Lands and Physical Planning from office
for failure to implement the House resolution 'that the Ministry of Lands and Physical
Planning in consultation with the National Land Commission and the Nairobi County does

complete the titling process for L.R. No. 5875/2 within 180 days of tabling of the report',
pursuant to Article 152 (6) of the Constitution of Kenya and Standing Order 66 of the

National Assembly Standing Orders.

4. The Inspector General of Police should ensure that the Directorate of Criminal Investigations

does investigate the officers in the Ministry of Lands and Physical Planning who may have

caused loss of public funds by effecting fraudulent transactions relating to L.R. No. 5875/2,

and submits a report to the National Assembly within sixty (60) days of the adoption of this
report.

MIN.NO.NNc0l20zll24lz ADJOURNMENT

There being no other business, the meeting was adjourned at 12.10 p.m. The Next meeting was

scheduled for Thursday,gth December, 2021at 10.00 a.m.

Date

(Chairperson)

Sign
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VTTNUTES OF THE 41ST SITTING OT' THE COMMITTEE OF IMPLEMENTATION
HELD ON FRIDAY, 8rH OCTOBER, 2021, IN COMMITTEE ROOM ?, MAIN

I panlrAMENT BUILDINGS, AT 10.00 A.M.

PRESENT
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3. The Hon. Feisal Bader, MP
4. The Hon. JoashNyamache Nyamoko, MP

5. The Hon. John Muchiri Nyagah, M.P
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9. The Hon. Michael Kingi, MP

ABSENT WITH APOLOGIES
l. The Hon. Godfrey Osotsi, MP - Vice Chairperson

2. The Hon. Richard Onyonka, MP
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7. The Hon. Johnson Manya Naicca, MP

8. The Hon. Moses Kuria, MP

9. The Hon. Nelson Koech, MP

10. The Hon. Benjamin Dalu Tayari, MP

ll. The Hon. Joshua Mbithi Mwalyo, MP
12.The Hon. Jared Okello, MP

13. The Hon. Mukuha Gabriel Kago, MP

14. The Hon. Silvanus Osoro, MP

IN.ATTENDANCE

Hon. Isaac Waiheny4 M.P - Petitioner

COMMITTEE SECRETARIAT
1. Ms. Tracy Chebet Koskei

2. Mr. Dennis Mawira

First Clerk Assistant

Audio Offrcer

MIN.NO.NNCOTJaO?III93 PRELIMINARIES
The Chairperson called the meeting to order at thirty minutes past ten and said a word of prayer.

The agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Hulufo,

MP, and the Hon. Paul Odalo Abuor, MP, respectively.

L
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MIN.NO.NA/COA2O2III94 CONFIRMATIONOFTHEPREVIOUSMINUTES
Confirmation of Minutes of previous Sitting was deferred to the next Sitting.

MIN.NO.NNCOA?O2LII9S SI]BN{ISSION BY HON. ISAAC WAIHEI\TYA, M.P
REGARDING TIIE IMPLEMENTATION STATUS OF THE
REPORT OF THE DEPARTMENTAL COMMITTEE ON
LANDS ON ITS CONSIDERATION OF THE PETITION BY
FORMER WORKERS OF TITE LATE MAYER JACOB -

SAMTIELS REGARDING IIWASION AND EVICTION
F'ROM THEIR LAND IN ROYSAMBU CONSTITUENCY BY
THE KEI\IYA DEFENCE FORCES

Hon. Isaac Waihenya, M.P the Member for Roysambu submitted as follows:

Tha! in the meeting of 29h July,202l the Cabinet Secretary for the Ministry of Lands and Physical

Planning acknowledged that the Ministry had received money from the Petitioners for processing of
d titles. The Cabinet Secretary further submitted that the land belong to the Kenya Defence

Forces.

Due to the delay in implementation of the report, the Petitioners and public utilities had gone to

Court seeking that the Ministry of Lands implement the House resolutions that directed the

Ministry of Lands and Physical Planning and the National Land Commission does complete the

titling process for L.R No. 5875/2 within 180 days of tabling of that report.

The Honourable Member noted that during deliberations of the Departmental Committee on Lands the

Director of Land Administration had submitted that the land belonged to the Kenya Defence

Forces having compulsorily acquired the land in 1986. However, he reported that during the current on-
going Court Case, the office of the Attorney General has submitted that the Land belongs to Kasarani

Mall Limited.

The Member tabled a written submission by the Office of the Attorney General and their grounds

r pposition on the aforementioned petition. The Member also undertook to submitted a copy of the
hanscribed proceedings of the Departmental Committee on Lands.

Following deliberation, the Committee resolved to finalize and table its report to the House informing
the House that its resolutions had not been implemented.

E

li

tL

Yt

li
Y,

fr
It

e

li

MTN.NO.N NCOA202tfl96:

1) Retreatllnspection visit

AII-Y OTHER BUSINESS

The Committee was informed that the inspection visit at the Kenya Ports Authority regarding the

implementation status of the Report of the Departmental Committee on Finance and National
Planning regarding optimization of Revenue in Grain Handling Services at the Port of
Mombasa scheduled for Friday, 15th October,2}2l had been rescheduled to Friday, 22nd October,
202t.
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2) Delegation from Ghana

The Chairperson informed the meeting that the Committee would be hosting a visiting delegation

from the Parliament of Ghana on Thursday, l4s October,2l2l at I 1.30 am. The Chairperson urged

the Members to attend the meeting.

MIN.NO.NA/COV202lll97z ADJOT]RNMENT

The meeting was adjourned at 11.20 a.m. The Next meeting will be held on notice.

Sign
\

Date.
9-? I D ,zolf a

(Chairperson)
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MINUTES OF TITE 4OTII SITTING OF' TIIE COMMITTEE OF IMPLEMENTATION
HELD ON THURSDAY, 30rII SEI'TEMBEII 202l,IN THE COMMITTEE ROOM ON
2ND FLOOR, CONTINENTAL HOUSE,PARLIAMENT BUILDINGS, AT 10.00 A.M.

PRESENT

1. The I{on. Moitalel Ole Kenta, MP - Chairperson
2. The I{on. Godfrey Osotsi, MP - Vicc Chairperson
3. The Hon. Richard Onyonka, MP
4. The Hon. (Dr.) James Kipkosgei Murgor, MP

5. The Hon. Peter Kihara, MP
6. The Hon. Charles Ngusya Nguna, MP

7. The Hon. Feisal Bader, MP
8. The Hon. Jared Okello, MP
9. The Hon. Joash Nyamache Nyamoko, MP

10. The Hon. John Muchiri Nyagah, M.P

11. The I{on. Joshua Mbithi Mwalyo, MP

12. The Hon. Silvanus Osoro, MP

ABSENT WITH APOLOGIES
l. The Hon. Paul Simba Arati, MP

2. The Hon. Alois Musa Lentoimaga, MP

3. The Hon. Johnson Manya Naicca, MP

4. The Hon. Moses Kuria, MP

, 5. The Hon. Hassan I{ulufo, MP

6. The Hon. Mukuha Gabriel Kago, MP

7. The Hon. Paul Odalo Abuor, MP

8. The I{on. John Njuguna Wanjiku, MP

9. The Hon. Michael Kingi, MP
10. The Hon. Nelson Koech, MP

.11. The Hon. Benjamin Dalu Tayari, MP

IN-ATTENDANCE

KANDARA RESIDENTS ASSOCIATION (KRA)

1. Mr. Joseph Kibiru Njuguna

2. Mr. Jackson IKua
3. Mr. Duncan Okatch
4. Mr. Geoffi'y Kairu
5. Ms. Florence Njeri Mwaura

6. Mr. Karira Kimara
7. Mr. Victor Wambutoi

- Patron KRA
- Advocate

- Advocate

- KRA
-KRA
- KRA
- KRA
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T
COMMITTEE SECRETARIAT
1. Ms. Tracy Chebet Koskei

2. Ms. Jane Serem

3. Mr. Donald Manyala
4. Mr. Yeziel Jillo
5. Ms. Winnie Gatuiri

First Clerk Assistant

Audio Officer
Research Officer
Sergeant-at-Arms

Intern

MIN.NO.NNCOII2O2IIIS6 PRELIMINARIES
The Chairperson called the meeting to order at thirty minutes past ten and said a word of prayer.

The agenda for the meeting was adopted, as proposed and seconded by the I{on. Godfrey Osotsi,

MP, Vice Chairperson, and the Ifon. (Dr.) James Murgor, MP, respectively.

The Chairperson thereafter informed the meeting of the mandate of the Committee as provided for

in Standing Order 209 of the National Assembly Standing Orders, which was to follow up on the

implementation of I{ouse resolutions ad ensure that the I-Iouse does not act in vain.

The Chairperson further informed the meeting that the meeting was a follow up to meeting held

on 29th July,ZO2l with the Cabinet Secretary for the Ministry of Lands and Physical Planning and

the Chairperson, National Land Comrnission. During the meeting, the Cabinet Secretary undertook

to submit a more complehensive document following the resuruey exercise carried out by the

Ministry on the land held by Del Monte Kenya Limited in Kiambu and Muranga Counties.

The document was submitted on 2nd August, 2021 and shared to the Kandara Residents

Association. The meeting was therefore to accord them an opportunity to respond to the

submission by the Ministry.

MIN.NO.N NCOIIaOLIII97 CONFIRMATION OF THE PITEVIOUS MINUTES

Confirmation of Minutes of previous Sitting was deferred to the next Sitling.

MTN.NO.N At COU202L I 189 SUI}MISSION BY KANDARA RESIDENTS ASSOCIATION

REGARDING THE IMPLEMENTATION STATUS OF THE

REPOITT OF TIIE DEI'ARTMENAL COMMITTEE ON

LANDS ON ITS CONSIDEITATION OF TIIE PETITION ON

IRITEGULAR RENEWAL OF LAND LEASES TO DEL

MONTE KENYA LIMITED

Mr. Duncan Okatch, the Advocate for the Kandara Residents Association submitted as follows

That the repoft tabled by the Cabinet Secretary in is total non-compliance to the report of the

Departmental Committee on Lands

2
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The Advocate based their case on Section 13 of the Land Act,20l2 which gives the National Land

Commission (NLC) the mandate to renew and extend leases. In that regard, the Cornmittee heard that

the NLC, in gazetteNotice 1995 of March, 2Ol9 directed that resurvey if the Delmonte Kenya Ltd be

done by the Director of Survey in conjunction with the County Government of Kiambu and Muranga to

establish if there is any variance between land leased and the land occupied by the Company.Any residue

should be given or sugendeled to the claimants for resettlement and the County Government for public

purpose in the ration of 70:30 respectively.

Further, the NLC directed that if found there is no residue, then on expiry of the lease a suitable amount

of land should be set aside and held in trust by the County Governments for resettlement and Public

Utilities.

The Advocate decried the submission by the Cabinet Secretary that there was no surplus land from the

resurvey. I{e further submitted that the land that had reverted back to the County Government of Kiambu

has already been a subject of development plans without considering the claimants.

The KRA also faulted the Ministry of Lands alleging that they did not all parcels owned by Del monte

during the resuryey. These are LR No.s 121 5712, 1215716,1215717, 13169, 10735,723212,921311'

The Advocate also brought to the attention of the Committee of the land that had been owned by Sassa

Coffee which was surrendered to the Governmentin 1973 but was reallocated to Del monte Kenya under

unclear circumstances. The Committee acknowledged that it indeed during the meeting of 29tl' July,

2021 the Cabinet Secretary for the Ministry of Lands and the National Land Commission officials

admitted that they could not trace documents pertaining to the renewal of the lease to the Company.

The Kandara Residents Association made the following prayers:

L Since the Association are the petitioners at the National Land Comrnission, Parliament and in courts,

they should be represented in the implementation of the NLC determination in process such as

resurvey public participation as per the Constitution.

Z. Since neither NLC nor the Ministry disputed the Association's claim that the land in LR No.s 10862,

l04l,l 1146, ll3l2 and 2953 were sumendered to the Government of Kenya, the Association

requested that they be declared excess/surplus land of which they are entitled to70o/o according to

NLC determination.

That all parlies be granted an opportunity to simultaneously vicw and query the official cadaster's spatial

extent of all the claims representing

Various leases requiring renewal

Public land that was surrendered back to govetnment

Actual utilized/ Unutilized land

The Committee raised concern over the statement by the Ministry of Lands that there was no surplus

land and yet had gone ahead and allocated land to the County Goverrunents of Kiambu and Muranga.
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Following deliberations, the Committee directed that the Assocation provides a comprehensive report

on the specific land they were laying claim on and also on the Association's claim that the Cabinet

Secretary had usurped the power of the National Land Commission.

MIN.NO.N Nc0llzLzlll9l: ANY OTIIER IIUSINESS

1) Rctrcat/Inspcction visit

The Committee resolved to undertake a meeting with the Kenya Ports Authority regarding the

implementation status of the Report of thc Dcpartmcntal Committce on Finance and National

Planning rcgarding optimization of llcvcnuc in Grain Ilandling Scrviccs at thc Port of

Mombasa on Friday, 15th Octoberr202l.

Aclditionally, the Committee resolved to have a meeting with the Ahmed Noormohamcd Issak

I{ardware regarding the implementation status of the Special report by l'IC on the regarding

construction of Ronald Ngala Utalii College in Kilifi County, on Saturday, l6th October, 2021.

2) Forcign Trips

The Committee resolved to follow up on the proposed training of Members in Turkey and also

engage other committees on scheduled conferences so as to include members of the committee.

The Secretariat was asked to report on the matter in the next meeting.

MIN.NO.N AlcOllzDzlll92z ADJOURNMENT

The rneeting was adjourned at 1 1.35 a.m. The Next meeting will be held on notice.

Datc.
292r,

(Chairpcrson)
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MINUTES OF' THE 28TTI SITTING OF THE COMMITTEE ON

IMPLEMENTATION HELD ON THURSDAY, zg,H JULY zOzI,IN COMMITTEE
ROOM 7, MAIN PARLIAMENT BITILDINGS, AT 11.00 A.M.

PRESENT

l. The Hon. Moitalel Ole Kenta, MP - Chairperson
2. The Hon. (Dr.) James Kipkosgei Murgor, MP

3. The Hon. Johnson Manya Naicca, MP

4. The Hon. Paul Simba Arati, MP

5. The Hon. John Muchiri Nyagah, M.P

6. The Hon. Joshua Mbithi Mwalyo, MP

7. The Hon. Michael Kingi, MP
8. The Hon. Jared Okello, MP
9. The Hon. Hassan Oda Hulufo, MP

APOLOGIES
1. The Hon. Godfrey Osotsi, MP - Vice Chairperson
2. The Hon. Richard Onyonka, MP

3. The Hon. Alois Musa Lentoimaga, MP
4. The Hon. Joash Nyamache Nyamoko, MP

5. The Hon. Peter Kihara, MP
6. The Hon. Benjamin Dalu Tayari, MP
7. The Hon. Moses Kuria, MP
8. The Hon. Mukuha Gabriel Kago, MP

9. The Hon. Nelson Koech, MP
10. The Hon. Paul Odalo Abuor, MP

11. The Hon. Feisal Bader, MP
12. The Hon. Silvanus Osoro, MP
13. The Hon. Chailes Ngusya Nguna, MP

IN.ATTENDANCE
Hon. Waihenya Ndirangu, MP - Friend of the Committee

MINISTRY OF LANDS AND PHYSICAL PLANNING

l. Ms. Farida Karoney, EGH - Cabinet Secretary

2. Hon. Alex Mburi Muiru - Chief Administrative Secretary

3. Ms. Jacinta Mutua - Deputy Director, Valuation

4. Ms, Carolyn Menin - Legal Counsel

5. Mr. Hilton Kamau - Assistant Director, Land Administration

6. Mr. Geoffrey Kibowen - Assistant Director of Surveys
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NATIONAL LANDS COMMISSION

Mr. Gershom Otachi Bw'Omanwa - Chairperson

Mr. Reginald Okumu - Commissioner

Mr. Daniel Kithuku - Deputy Director

l.
2.

3.

KANDARA RESIDENTS ASSO CIATION

l. Mr. Joseph Kibiru Njuguna
2. Mr. Karira Kimara
3. Mr. Geoffrey Kairu
4. Ms. Florence Mwaura
5. Mr. Duncan Okatch

6. Mr. Jackson Ikua

COMMITTEE SECRETARIAT
l. Ms. Chebet Koskei
2. Mr. Abdirahman G. Hassan

3. Ms. Jane Serem

4. Ms. Winnie Gatuiri

Patron

Chairman

Secretary General

Organizing Secretary

Advocate

Advocate

First Clerk Assistant

Second Clerk Assistant

Audio Officer I
Intern

MIN. NO.NA/COU2021 I l32z PRELIMINARIES

The Chairperson called the meeting to order at eleven o'clock and said the Prayer. The

Agenda for the meeting was adopted, as proposed and seconded by the Hon. Hassan Oda

Hulufo, MP and the Hon. John Muchiri Nyagah, M.P, respectively. This was followed by a

round of introductions.

The Chairperson thereafter informed the meeting of the mandate of the Committee as

provided for in Standing Order 209 of the National Assembly Standing Orders, which was

to follow up on the implementation of House resolutions and ensure that the House does not

act in vain.

MIN. NO.NA/CO[|Z02L I l33z CONF'IRMATION OF MINUTES

Confirmations of the Minutes of the previous siuing were deferred to the next sitting.

MIN. NO.NA/CO[|Z0ZL I 13 4z MEETING WITH THE MINISTRY OF
LAIID AND PITYSICAL PLANNING

The Cabinet Secretary for the Ministry of Lands and Physical Planning and the Chairperson

of the National Lands Commission and other government officials appeared before the

Committee and submitted the following as status of implementation of various resolutions

under their purview:
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1. Report of the petition regarding delayed compensation of land owners for

expansion of Sigalagala-Musoli-Bukura-Butere Road

Implementation Status

NLC gave an update of the matter that the Commission is finalizing on valuation with a

view to issuing awards to the project affected persons. The Commission in liaison with

KeRRA, the acquiring entity is addressing various matters that arose during enquiry to

ensgre that all project affected persons are compensated. The following targets have been

set:

(D To facilitate compensation, KeRRA took inventory of all developments affected

during road construction (prior to NLC inspection) and in consultation with relevant

departments, mainly Agriculture and Forestry have valued them in readiness for

compensation

(ii) Subdivisions: the Authority has dispatched a team of surveyors to the ground to take

stock and document changes occasioned by other subdivisions. The exercise is to be

completed by Mid-Au gust, 2021.

(iiD The Commission to be furnished with a reviewed list of parcels to be considered for

addendum, corrigendum and deletion by end of August.

Committee Resolution

The Committee directed that the Commission reports on the matter by first week of
September,202l.

2. The Report of the petition regarding the obstruction of the tarmacking of Konza-

Katumani Road

The Committee during its sitting of Wednesday, 21't July, 2021 resolved to invite the

Director General, Kenya Urban Roads Authority (KURA) and the Chairperson, National

Lands Commission to brief the Committee on the implementation of the report.

The Managing Director for KURA, through a letter dated 28th July, 2021 requested for

more time to conclude on the matter. He also submitted that the Authority, the Ministry of

Lands and Physical Planning and NLC had agreed to implement the creation of right of way

as recommended in the report.

Further, in the letter, the Authority also requested for a corrigendum on the Kenya Gazette

Notice No. 6381 dated 25th June, 2O2l to reflect the creation by NLC and not the Ministry

of Transport and Public Works.

The Chairperson NLC confirmed that pending matters have been resolved and the

Commission was currently processing request by KURA to amend the aforementioned

Gazette Notice.
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Committee Resolution

It was resolved that the Commission and KURA provides an update to the Committee on

the implementation status within two (2) weeks.

3. Report on the Land issues in Taita Taveta

In its report dated 3'd March, 2027, the Ministry had submitted that the excision of Singila

Majengo village, Mwandisha Primary School and the public utilities including the roads

and the railway reserves was undertaken vide Survey Plan No. FlR 467187. The County

Government of Taita Taveta approved the application for subdivision and change of user

vide a PPA 2 form dated l4th November,2019. The Ministry had also submitted that it's
waiting for surrender of the mother title to facilitate registration of the scheme and issuance

of titles.

The Cabinet Secretary reported that the title has since been surrendered. There were charges

registered against the title in favour of Standard Chartered Bank Limited which was

discharged on 5th May,202l,to facilitate registration of the subdivisions.

Committee Resolution

The Ministry to provide an update on the matter within two (2) weeks.

4. Report on petition by former workers of the late Mayer Jacob Samuels regarding
the invasion and eviction of the workers from their land in Roysambu

Constituency by the Kenya Defence Forces

Implementation status

The Cabinet Secretary submitted that the Ministry had not implemented the House

resolutions due to an advisory by the Hon. Attorney General vide letter Ref. AG/CIVl47l20

dated l ls August, 2O2O to the National Assembly. The House had recommended that the

Ministry of Land and Physical Planning in consultation with the National Land Commission

and the Nairobi County does complete the titling process for L.R. 587512 within 180 days

of tabling the report.

The meeting however noted that the Honourable Speaker of the National Assembly ruled

the advisory by the Attorney General inadmissible.

The CS confirmed to the meeting that the government had paid Kshs. 3,530,500 to the

family of the Mr. Samuels, through Middle East Bank. She added that there is
documentation to confirm this.

Regarding who the owner of the land is, the Cabinet Secretary submitted that the land was

allocated to Kasarani Mall limited.

On whether the Ministry had received money from petitioners for processing of titles, the

Cabinet Secretary acknowledged that the Ministry had received money from petitioners.
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Regarding allegations that the Department of Defence was a front to grab the land for

individuals, the Cabinet Secretary submitted that this was untrue and she had herself

engaged with the Department of Defence regarding the said land and the land indeed was to

go to the Military.

Committee Resolution

The Committee noted that the National Land Commission and the County Government of

Nairobi had played their roles as directed by the House. However, the Ministry had failed to

implement the resolution.

The Committee resolved to table a report to the House on the same for the House to guide

on how to enforce implementation of its resolution.

5. Report of the Departmental Committee on Lands on its consideration of the

Petition regarding irregular renewal on leases by Del monte Kenya Limited

Implementation status

The Cabinet Secretary submitted that a resurvey of the land legally held by Del monte in

Kiambu and Muranga Counties was done. However, the two counties have not given their

approvals to the subdivisions and the extensior/renewal of the leases.

On the recorlmendation that the NLC investigates the circumstances under which L.R. Nos.

10862, l}74l, 11312,2953, 4873 and 11146 that were said to have been surrendered to the

Govemment by two companies namely Sassa Coffee and Rappit B. Limited were later

irregularly acquired by Del Monte Kenya Limited;

NLC Chairperson submitted that original parcels L.R. Nos. 10862, 10741, 11312,2953,

4873 and 11146 were owned by Chui Estates Limited up to around 1973 when through a

memorandum of registration of transfer of lands and at a consideration of Kshs. 2,000, 000

they were transfened to the Government of Kenya. The transfer was executed in 1973.

The Commission took note of passage in time and parties involved in the transaction

(unidentified directors of Chui Estates Limited and one James Aloisius O'loughlif as

Commissioner of Lands) could not unearth further details that necessitated the transfer nor

amalgamation of the said parcels of land.

Submission by Kandara Residents Association

Kandara Residents Association, represented by their lawyer Mr. Dancun Okatch and Mr.

Jackson Ikua, submiued as follows:

From the resurvey of the land, it showed that 1,400 hectares was set aside as public land,

however they raised concern how much of the land would go to the petitioners.

They also raised concern with the submission by the Chairperson NLC, regarding the

parcels of land owned by Chui estates, that the Commission could not unearth details that
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necessitated transfer of the land to Del Monte. The petitioners noted that the land should

have reverted back to the public and not Del Monte.

Committee Resolution

(i) The Committee resolved that the Ministry submits a tabulated report on the

reallocation of land following the resurvey for easier understanding of the

submission.

The Ministry to confirm on the surplus land following the resurvey.

The Kandara Residents Association were asked to make a response to the Ministry's
submission within three (3) days.

(ii)
(iii)

MIN. NO.NA/COI|202L I l35t ADJOURNMENT

There being no other business, the meeting was adjourned at half past one o'clock (1.30

pm).

\
D"t....-o.s. [..p.9. I.2-o 2 r .

Sign. fla

(Chairperson)
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MINUTES OF' THE 25TH SITTING OF THE COMMITTEE ON
IMPLEMENTATION IIELD ON WEDNESDAY, 21ST JULY 2O21,IN THE MINI
CHAMBER, COT.INTY HALL, PARLIAMENT BUILDINGS, AT 11.30 A.M.

PRESENT

L The Hon. Moitalel Ole Kenta, MP - Chairperson
2. The Hon. Godfrey Osotsi, MP - Vice Chairperson
3. The Hon. (Dr.) James Kipkosgei Murgor. MP
4. The Hon. Johnson Manya Naiccd, MP L

5. The Hon. Paul Simba Arati, MP
6. The Hon. Joash Nyamache Nyamoko, MP
7. The Hon. Peter Kihara, MP
8. The Hon. Joshua Mbithi Mwalyo, MP
9. The Hon. Charles Ngusya Nguna, MP
10. The Hon. Hassan Oda Hulufo, MP
I l. The Hon. Michael Kingi, MP
12.The Hon. Jared Okello, MP

APOLOGIES
1. The Hon. Richard Onyonka, MP
2. The Hon. Alois Musa Lentoimaga, MP
3. The Hon. Benjamin Dalu Tayari, MP
4. The Hon. Moses Kuria, MP
5. The Hon. John Muchiri Nyagatr, M.P
6. The Hon. Mukuha Gabriel Kago, MP
7. The Hon. Nelson Koech, MP
8. The Hon. Paul Odalo Abuor, MP
9. The Hon. Feisal Bader, MP
10. The Hon. Silvanus Osoro, MP

IN-ATTENDANCE
Hon. Waihenya Ndirangu, MP - Friend of the Committee

NATIONAL LANDS COMMISSION

1.

2.

J.

4.

Mr. Gershom Otachi Bw'Omanwa - Chairperson

Mr. Reginald Okumu ' Commissioner
Mr. Brian Ogot - Director
Ms. Nancy Nyamwea - Director Legal Affairs
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KANDARA RESIDENTS ASSOCIATION

l. Mr. Joseph Kibiru Njuguna

2. Mr. Karira Kimara
3. Mr. Geoffry Kairu
4. Ms. Florence Mwaura

5. Mr. Duncan Okatch

6. Mr. Jackson Ikua

l. Mr. Abdirahman G. Hassan

2. Ms. Jane Serem

3. Ms. Zeinab Wario

Patron

Chairman

Secretary General

Organizing Secretary

Advocate
Advocate

Second Clerk Assistant

Au<lio-Officer
Serjeant-at-arms

COMMITTEE SECRETARIAT

MIN. NO.NA/CO[(2O2L I ltSz PRELIMINARIES

The Chairperson called the meeting to order at thirty minutes past eleven o'clock and said

the Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon.

Joash Nyamoko, MP, and the Hon. Charles Nguna, MP, respectively.

MIN. NO.NA/COllZ02ll 116z CONFIRMATION OF MINUTES

Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MrN. NO.NA/COUZ02L I tl7 : MEETING WITH THE MINISTRY OF

LAND AND PTIYSICAL PLANMNG

The Committee was scheduled to meet the Cabinet Secretary for the Ministry of Lands and

Physical Planning, to consider implementation status of various House resolutions on land

matters. However, the Committee received correspondence from the Ministry requesting for

reschedule of the meeting to a later date. In the letter, the Principal Secretary for Lands

indicated that the meeting coincided with a presidential function that the Cabinet Secretary,

the Chief Administrative Secretary and the Principal Secretary would be attending.

The Committee however noted with concem the failure by the Cabinet Secretary, Ministry

of Land and Physical Planning, to attend its sittings and the inordinate delay in

implementation of some House resolutions.

The Committee, following deliberations resolved to accord the Cabinet Secretary another

opportunity to appear on Thursday,Zgh July 2021, failure to which the Committee will
issue summons as contemplated under Standing Order 191 of the National Assembly

Standing Orders.
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MIN. NO.NA/COU202L I ll8 z MEETING WITH TIIE NATIONAL LANDS
COMMISSION

The Chairperson, National Lands Commissiot MI. Gershom Otachi and and other officials

of the Commission, appeared before the Committee to apprise it on implementation status

of the following reports-

l. The Report of the Departmental Committee on Lands on its consideration of the

petition regarding delayed compensation of land owners for expansion of Sigalagala-

Musoli-Bukura-Butere Road;

2. The Report of the Departmental Committee on Lands on its consideration of the

Petition by residents of Vota, Mua Ward in Machakos Town Constituency, regarding

the obstruction of the tarmacking of Konza- Katumani Road;

3. The Report of the Departmental Committee on Lands on its consideration of the

petition by former workers of the late Mayer Jacob Samuels regarding invasion and

eviction of the workers from their land in Roysambu Constituency by the Kenya

Defence Forces;

4. The Report of the Departmental Committee on Lands on its consideration of the

petition on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. The Report on the petition regarding land issues in Taita Taveta County.

The Committee however deferred consideration of the reports regarding invasion and

eviction of workers from their land in Roy3anrburConstituency, the petition on irregular

renewal of leases of land by Del Monte Kenya Limited and the petition regarding land

issues in Taita Taveta County, which required the presence of the Ministry of Lands.

The Chairman of the National Land Commission thus presented implementation status of
the other two reports, as follows;

1. Report of the petition regarding delayed compensation of land owners for
expansion of Sigalagala-Musoli-Bukura-Butere Road

Implementation Status

The Commission is finalizing on valuation with a view to issuing awards to the project

affected persons. The Commission in liaison with Kenya Rural Roads Authority (KeRRA),

the acquiring entity, is addressing various matters that arose during inquiry to ensure that all

project affected persons are compensated. These issues include the following:

Claims presented by projected"affected persOns during inquiry citing the

destruction of crops, trees and buildings resulting from the road's

construction. Details of what had been affected by the road were not available

at the Commission since the road had already been consfucted at the time of
inspection.

l.
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The Commission requested KeRRA to confirm whether they had paid

compensation for the improvements as in previous cases or if they have in

their possession the inventory of the affected improvements.

Some parcels had been subdivided and this would necessitate publication of a

notice of addendum to include the new parcels for compensation.

lll Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation

process and issue awards for all the affected parcels.

The Chairperson of the Commission reiterated that ihe pfoject is dependent on KeRRA and

requested for l4 days to liaise and get feedback from KeRRA.

2. The Report of the petition regarding the obstruction of the tarmacking of Konza-

Katumani Road

The National Assembly Departmental Committee on Lands considered a petition by

residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.

The petitioners sought to have the affected portion of land, L.R. No. 7374 (stretching

approximately 400 meters) acquired by the National Land Commission to create a public

right of way over the parcel.

Implementation Status

The National Land Commission proceeded to initiate the process of creating a public right

of way on the identified land parcel L.R. No. 737413 registered in the name of Muambi

Properties Limited where an area of 0.7972 Ha wotld be affected by the right of way.

The CS, Ministry of Land responded vide letter Ref. MOLPP/ADIWCSO1L1TIO dated 29s

Apil202L subsequent discussions were held with representatives from the Ministry of
Lands and Physical Planning who pointed out that NLC must initiate the process by

publishing a gazette notice. The Ministry also wanted confirmation on who will pay

compensation.

In order to fast track the process and taking into consideration the contractor was on site,

the Commission prepared and had the notice of intention to create a public right of way

published by the Government printer in gazette notice number 6381 dated 25th June 2021.

The Commission requested Kenya Urban Roads Authority (KURA) to settle the proforma

invoice No,000271520-21 issued by the Government printer vide letter ref:

ll
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NLCA/AL.1555/16 dated 22nd June 202l.In their letter ref: KURA/URPD/SUR/3 (30)

dated 2"d July 2021, KURA responded and requested for termination of the process citing

the fact that the road had been re-aligned.

A subsequent letter dated 9th July 2021 from KURA affirmed its inability to execute the

matter as envisioned by the Lands Committee.

The Commission is unable to process this matter further without assurance of availability of
budgetary support to meet administrative costs as well as compensation, if any, for the land

affected. \ ,

The Commission sought for guidance from the Committee on the overall way forward as

well as clarity on Government Agency that is to be vested with the public right of way once

created, taking into consideration that the identified agency will be responsible for the

administrative costs as well as compensation, if any.

The Committee urged the Commission to provide its legal opinion on the matter and

challenges faced in implementation of the resolution.

The Committee after deliberations resolved to invite the Director General, KURA and the

Chairperson, National Lands Commission, for a joint meeting on Thursday 29th July 2021,

to apprise the Committee on implementation status of the aforementioned report.

Conclusion

Regarding the report on the petition on irregular renewal of leases of land by Del Monte

Kenya Limited, the lawyer representing Kand.ara Residents Association, Mr. Duncan

Okatch asked the Committee to intervene as the Ministry was planning to proceed to renew

the lease in favour of Del Monte Ltd.

The Committee cautioned the National Lands Commission against renewal of the lease of
land in question until the matter is conclusively discussed and addressed between the

Committee and the Ministry of Lands and Physical Planning.

MIN. NO.NA/COll202ll ll9 z ADJOURNMENT

There being no other business, the meeting was adjourned at quarter past one o'clock (1.15

pm).

.1................
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Sign.
(Chairperson)
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MIN. NO.NNCOU202L|66I PRELIMINARIES

The Chairperson called the meeting to order at ten minutes past eleven o'clock and said the

Prayer. The Agenda for the meeting was adopted, as proposed and seconded by the Hon'

Godfrey Osotsi, MP, Vice Chairperson and the Hon. Johnson Naicca, MP, respectively'

The witnesses were informed of the mandate of the committee, which was to follow up on

implementation of resolutions, and adopted reports of the National Assembly in order to

ensure that the House does not act in vain.

MIN. NO.NNCOU202ll67z CONFIRMATION OF MINUTES

Confirmations of the Minutes of the previous sitting were deferred to the next sitting.

MIN. NO.NNCOA202L|68:

The Chairperson of the Nationat Land Commission Mr. Gershom Otachi, the acting CEO

of the National Lands Commission Ms. Kabale Tache and other representatives of the

Commission appeared before the Committee to appraise the committee on implementation

status of the following reports: -

l. The report on consideration of a petition regarding irregular renewal of leases of land

leased by Del Monte KenYa Limited;

Z. The report on petition regarding the status of leased land meant for expansion of Moi

International A i rport;

3. The report on petition regarding delayed compensation of land owners for the expansion

of Sigalaga la-Musol i-Bukura-Butere road D250;

4. The report on petition by former workers of the late Mayer Jacob Samuels regarding the

invasion and eviction of the workers from their land in Roysambu Constituency by the

Kenya Defence Forces;

5. The report on petition by residents of Pongwe area, Lunga Lunga Constituency on the

imminent eviction from L.R No. 1083, Shimoni in Kwale county;

6. The report on petition by residents of Vota, Mua ward in Machakos Town Constituency

regarding the obstruction of public road (Konza-Katuani road);

7. The report on petition by residents of Gotini, Kwale County regarding regularization of

allocation of land in the Golini settlement scheme; and

8. The report on petition regarding land issues in Taita Taveta county.

CONSIDERATION
IMPLEMENTATION STATUS

VARIOUS HOUSE RESOLUTIONS

OF
OF
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The report on consideration of a petition regarding irregular renewal of leases of land

leased by Del Monte Kenya Limited

The Chairperson of the Commission submitted that the Commission had not prepared a

written submission on the matter and requested to give an oral submission on the matter. The

Commiffee however felt that this matter had taken too and it would be better if the

Commission gave a written submission against which they could be held accountable.

Following deliberation and with the concurrence of the petitioners, it was agreed that the

Commission makes a written submission to the Committee within seven (7) days, the

Committee would thereafter schedule another sitting to consider the matter.

The report on petition regarding the status of leased land meant for expansion of Moi

International Airport

Implementation will be achieved through two land use plans prepared by the County

Government of Mombasa i.e. the Mombasa Development Master Plan 2018 and the

Mombasa Integrated Strategic Urban Development Plan, 2015-2035 that are meant to secure

public utilities within the county including those in the Airport and Port Reitz wards. The

Commission is in consultation with the Counfy Government of Mombasa in that regard.

A preliminary site visit by the Commission did not conclusively determine the status of the

land and the public access sections. The commission intends to conduct a verification visit

together with the Ministry of Lands and County qTgiutl as soon as Covid- 19 restrictions are

lifted to be able to prepare a comprehensive repo:'i

The Committee directed the Commission to provide a written response detailing

implementation status of the report by l5th May 2021.

The report on petition regarding delayed compensation of land owners for the

expansion of Sigatagala-Musoli-Bukura-Butere road D260

The Commission published in the Kenya Gazette a notice of deletion, addendum and inquiry

No. 10918 of 22d December 2020 upon receipt of the amended acquisition plan from

KERRA. The Committee directed the Comrnission to provide the aforementioned gazette

notice soonest possible.

The inquiry was held between l6tl' February 2021 and 25fr February 2021at Shivakala chief s

office as per the notice of inquiry.

The Commission is finalizing on valuation with a view to issuing awards to the project

affected persons. I
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The Commission stated that it was striving to complete the process of issuing awards and

requesting for funds from Kenya Rural Roads Authority within sixty (60) days from the date

of the meeting.

'fhE committee acceded to a request. by the Com+trisSidir to issue evaluation and release of

awards within sixty daYs.

The report on petition by former workers of the late Mayer Jacob Samuels regarding

the invasion and eviction of the workers from their land in Roysambu Constituency by

the Kenya Defence Forces

Issuance of letters of allotment and titles is a multi-stakeholder exercise involving

cancellation of any current titles, resurvey and planning where County Government and

National Government agencies and the National Land Commission are involved. Once there

is clarity regarding cancellation of existing titles, resolution within National Government as

to the claim by Department of Defence on the land and, thereafter submission of the letters

of allotment for regularization,the Commission shall process the request appropriately.

NLC is aware of the claim by the State Department of Defence to the parcel and enquiry by

the office of the Attorney General (who is handling the litigation on the land) into the matter.

There is equally a multi sectoral ad-hoc committee established under the recommendation of

1he illational Assembly's Departmental Committee, on Defense & Foreign Relations and the

Departmental Committee on Lands'investigdtihg'land <iwned by the military in the country

with a view of recommending necessary legal and policy interventions required to resolve

these disputes.

The Commission requested for seven days to liaise with the County Government of Nairobi

regarding issuance of titles and processing of allotment letters.

The report on petition by residents of Pongwe area' Lunga Lunga Constituency on the

imminent eviction from L.R No. 1083, Shimoni in Kwale county

The Commission does not have and has not been able to such records that would enable it

easily trace the heirs of Bhovanbhai Lalji Gadhi and Maganlal Chakubhai Pattani. Meanwhile

the Commission is exploring options that exist within its mandate to ensure implementation

of the resolutions.

The Committee instructed the Commission to liaise with the Ministry of Lands & Physical

Planning and provide a status report by l5th May 2021.

The report on petition by residents of Vota, Mua ward in Machakos Town Constituency

regarding the obstruction of pubiic road (Konza-Katuani road)
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The Commission recommended the creation of public right of way by the Cabinet Secretary,

Ministry of Lands & Physical Planning as provided for in Section 146 (l)(b) of the Land Act,

2012.

The Chairperson of the National Land Commission requested for thirty days to fast track the

matter and report progress.

The Committee instructed the National Land Commission to provide the letter from the

Commission to the Ministry of Lands and Physical Planning on the creation of public right

of way.

MIN. NO.NNCOA202L|69: ADJOURNMENT

There being no other business, the meeting was adjourned at fifteen minutes to one o'clock

(12.45 pm).

2 I b ?oLtSign. Date.
(Chairperson)
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CHAIRPERSON'S FOREWORI)

The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association regarding

irregular renewal of leases of land leased by Del Monte Kenya Limited was reported to the

House by the Honorable Speaker on behalf of the Petitioner on l lm June 2019.

In considering the Petition, the Committee held meetings with the Petitioners, the Ag. Chief

Executive OfEcer, National Land Commission, the Chief Administrative Secretary,

Ministry of Lands & Physical Planning and the Managing Director Del Monte Kenya

Limited

The Committee is thankful to the Offices of the Speaker and the Clerk of the National

Assembly for the logistical and technical support accorded to it during its sittings. The

Committee is also thankful to the Petitioner, representatives of Kandara Residents

Association, the Ag. Chief Executive Officer, National Land Commission, the Chief

Adminisuative Secretary, Ministry of Lands & Physical Planning and the Managing

Director Del Monte Kenya Limited for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to

table the Report of the Departmentd Committee on Lands on its consideration of the

Petition by Mr. Philip Njugrura on behalf of Kandara Residents Association regarding

irregular renewal of leases of land leased by Del Monte Kenya.

Hon. Dr. Rachael Kaki Nyamai, MP
Chairoerson. Denartmental Committee on Lands



EXECUTIVE SI'MMARY

The purpose of this report is to respond to prayers made in a Petition by Mr. Philip Njuguna
on behalf of Kandara Residents Association regarding inegular renewal of leases of land
leased by Del Monte Kenya Limited. The Petitioner's prayers are that the National
Assembly through the Departmental Committee on Lands does;

a) Consider , investigate and inquire into all the matters raised in the petition with a

view to ensuring that the process of renewing the lease of the land held by Del

Monte Kenya Limited is conducted within the law and in a transparent and

participatory process that takes into account the rights and interests of the members

of Kandara Residents Association over the said land are safeguarded ;and
b) Makes relevant recommendations thereof.

The Committee observed the National Land Commission had received a historical injustice
claim from Kandara Residents Association against Del Monte Kenya Limited and

determined the matter on 7ff February 2019 and the same was gazetted vide GuetTeNotice
No. 1995 dated l't March 2019.

The Committee also observed that the Commission recommended, among other things, that
the land held by Del Monte Kenya Limited should be resurveyed to establish if the company
was in possession of land that it is not registered to hold.

The Committee however observed that there are several cases regarding the renewal of
leases and the recommendations of the Commission.

The Committee further noted that the petition limited its focus to renewal of leases for land
owned by Del Monte Kenya Limited by Muranga County. However, the Committee
observed that the role of the County govemment was limited to making recommendations
on the renewal of the leases and could not undertake the actual renewal as this is the mandate

of the National Land Commission.

The Committee observed that on the question regarding the implementation of a

recommendation made by the National Land Commission regarding resurveying of the
land owned by Del Monte to establish if the company [eld land that it is not registered to
hold, the Ministy indicated that it would require three weeks to complete the exercise.

The Committee further observed that the Managing Director, Del Monte Kenya Limited
was not opposed to the recommendation made by the National Land Commission for
resurvey of the land as demonstrated by the letters to the Director of Survey in the Minifi
of Lands and Physical Planning seeking the fast tracking of the exercise.

The Committee observed that the National Land Commission in its submission avened that
three court cases had been filed in the High Court in Nairobi and Muranga touching on
matters contained in the Petition. The cases included the following:

a) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs
Del Monte Kenya Limited.;

3



b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya

Limited Vs National Land Commission and Attomey General; and

c) ELC Judicial Review No. I of 2019 at Muranga: Kandara Residents Association

and Others Vs National Land Commission, Director of Survey and the Attorney

General.

The Committee observed that the Managing Director, Del Monte Kenya Limited in his

submissions averred that three court cases in which Kandara Residents Association is a party

had been filed in court touching on matters contained in the Petition. The cases included the

following:

a) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs

Del Monte Kenya Limited.
b) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya

Limited Vs National Land Commission and Attomey General.

c) ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association

and Others Vs National Land Commission, Director of Survey and the Attorney

General.

The Committee observed that the submissions made by the Ministry of Lands & Physical

Planning indicated that LR. No. 12158 measuring 2900 acres in Muranga County that is

registered in the name of Del Monte Kenya Limited is an amalgamation of LR- Nos

10862,1074l,11312 and 11146. However, the Hon. Jude Njomo, MP informed the

Committee that the said parcels of land were surendered to the government by two

companies namely Sassa Coffee and Rappit B Limited and were later acquired by Del

Monte Kenya Limited.

In view of the foregoing, the Committee observed that although there may be matters

pending in court, Standing Order 89(5) allows a Committee to refer to matters that may be

active in court. The Committee firrther observed that the reference to the matters are also

not likely to prejudice the fair determination of the cases because both the Petitioners and

the Del Monte Company Limited are not opposed to the issue of resurveying of the land in

question.

In response to the prayers by the Petitioners, the Commitee recommends that the Director

of Survey, Ministry of Lands and Physical Planning does resurvey the land held by Del

Monte Kenya Limited in Muranga and Kiambu Counties within nine$ days of tabling of

this report.

The Committee also recommended that the National Land Commission does investigate the

circumstances under wtrich LR. Nos 10862,10741,11312 and 11146 that were said to have

been surendered to the government by two companies namely Sassa Coffee and Rappit B

Limited were later acquired by Del Monte Kenya Limited.
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1.0 PREFACE

1.1 Mandate of the Committee
1. The Departnental Committee on Lands is established pursuant to the provisions

of Standing Order No. 216(1) and (5) with the following tenns of reference: -

(1) make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandatg

managemen! activities, administration, operations and estimates of the

assigned Ministries and deparfrnents;

(iii) study the programme and policy objectives ofMinistries and departments

and the effectiveness of the implementation;

(iv) study, acoess and analyzs the relative success of the Ministries and

departrnents as measured by the results obtained as compared with their

stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministies

and deparmrents as they may deem necessary, and as may be referrcd to

them by the House.

(vi) study and review all legislation referred to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:

a) Lands
b) Settlement

1.3 Oversight
3. The Committee oversights the Ministry of Lands and Physical Planning; andthe

National Land Comrnission.
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2.O INTRODUCTION

6. The Petition by Mr. Philip Njuguna on behalf of Kandara Residents Association
regarding irregular renewal of leases of land leased by Del Monte Kenya Limited was

repo(ed to the House by the Honorable Speaker on behalf of the Petitioner on I 16 June

2019.

7. The Petitioner wished to draw the attention of the House to the following, that:

i. The petition was presented to the National Assembly on behalf of Kandara

Residents Association, whose members are drawn from Muranga and Kiambu
Counties;

ii. The members of the association had originally settled in the land cunently
occupied by the Del Monte Kenya Limited but were illegally removed and a

lease allocated to ttre company;

iii. Upon the expiry of the leases,the County Govemment of Muranga renewed

leases to Del Monte Kenya Limited contrary to section 13 of the Land Act
z}lz,which provides that before the expiry of a leasehold tenure, theNational

Land Commission shall inform the lessee of his or her preemptive right to
allocation of the land upon application provided:
a) Such lessee if a Kenyan citizen; and

b) The land is not required by the national or county govemment for
public purposes.

iv. Del Monte Company is fully owned by foreigners and the national and county
govemment has interest in the land;

v. There was no public participation done to determine whether the public had

an interest in the land;

vi. The power to renew a lease is vested in the National Land Commission and

not the County Government of Muranga;

vii. The National Land Com-rrission failed to implement the resolutions of the
Kandara residents held in February, 2017 onthe matter, which recommended

that the public interest of the residents be held;

viii. The determination of the historical land injustice dated 7e February 2017 by
the National Land Commission recommended that where no surplus land is
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found, the county government of Muranga should retain adequate land forthe

settlement of the claimants and public purpose upon the exPlry of the leases;

ix. The leases expired in May 2019 and the commission is allegedly seeking to

renew the leases despite its recommendation;

x. The petitioners' efforts to have the matters raised in the petition addressed by

theNational Land Commission and the County Government ofMurangahave

been futile; and

xi. The matters raised in the petition were not pending in any court of law in

Kenya.

8. The petitioner prayed that the National Assembly through the Departnental Committee

on Lands

i. Does consider , investigate and inquire into all the matters raised in the

petition with a view to ensuring that the process of renewing the lease of the

land held by Del Monte Kenya Limited is conducted within the law and in a

transparcnt and participatory. process &at takes into account the rights and

inrcrests of the members of Kandara Residents Association over the said land

are safeguarded; and

ii. Makes relevant recommendations thereof.
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3.OSTIBMISSIONS

3.1 Submissions by the Petitioners

9. The Committee held a meeting with the representatives of Kandara Residents

Association on 6m August 2019. During the meeting the representatives informed the

Committee that:

10. Members of Kandara Residents Association are drawn from Muranga aud Kiambu

Counties. Their forefathers originally settled in the land currently occupied by the Del
Monte Kenya Limited but were illegally removed and leases allocated to the company.

Upon the expiry of the leases, the County Govemment of Muranga renewed them in
favour of Del Monte Kenya Limited conhary to section 13 of the Land Act 2012.

I l. Del Monte Kenya Limited is fully owned by foreign nations as evidenced by the list of
its directors, which does not include a single Kenyan. Therefore, they argued that the

company did not enjoy preemptive rights of extension of the leases for land in question

and that the company should surrender 50Yo of the land before the leases would be

renewed.

12. The County government of Muranga had no power to renew the leases for land held by

Del Monte Kenya Limited because the said powers are held by the National Land

Commission as provided in section 13 of the National Land Commission Act 20L2.

However, the Committee noted that the petitioners were not able to table evidence to
indicate that indeed Muranga County Government had renewed the said leases. They

clarified that both the County Governments of Muranga and Kiambu had submitted no

objection reports to the National Land Commission and had not actually renewed the

leases. Therefore, the petition was contesting the no objection reports submitted by the

two Counties regarding the renewal of the said leases.

13. The petitioner noted that public participation was mandatory in the renewal ofthe leases

and that Kandara Residents Association through the instructions of the National Laud

Commission had undertaken extensive public participation on the matter and had held

meetings across Muranga County and received views from approximately 4500 persons

on the renewal of leases for land held by Del Monte Kenya Limited. A report on the

exercise was tabled and approved by the Muranga County assembly.

14. Kandara Residents Association had also lodged a historical land injustice claim with the

National Land Commission alleging injustices committed by Del Monte Kenya Limited
together with the colonial soldiers and the Anglo-French, who planted sisal in the area

and the Kenya Canners Limited. The Committee was further informed that the

Commission had recommended that the land held by Del Monte Kenya Limited be

resuweyed to establish if the company was in possession of land that it did not own. It
was also recommended that any surplus land should be surrendered to the Association
and the County govemment of Muranga for public purpose in the ratio of 70:30. The

company was also required to surrender all public utilities within the land to the relevant

National and Corurty Government Agencies whether the leases had expired or not.

11



15. The Committee noted that the petition limited its focus to renewal of leases for land

owned by Del Monte Kenya Limited by Muranga County. It therefore meant that the

petition did not include land in Kiambu County. It was further noted that the role of the

County government was limited to making recommendations on the renewal of the leases

and could not undertake the actual renewal as this is the mandate of the National Land

Commission.

3.2 Submissions by the Ag Chief Executive, National Land Commission

16. The Committee held a meeting with Ag Chief Executive, National Land Commission on

8th August 2019. During the meeting the Chief Executive Officer informed the

Committee that:

17. The Commission received a historical injustice claim from Kandara Residents

Association against Del Monte Kenya Limited together with the colonial soldiers, the

Anglo-French, who planted sisal in the area and the Kenya Canners Limited. The

Commission decided the matter on 76 February 2019 and the same was gazetted vide

GazeteNotice No- 1995 dated l't March 2019. The commission recommended that:

The land held by Del Monte Kenya Limited should be resurveyed to establish if the

company was in possession of land that it is not registered to hold.

The surplus land, if any, should be surrendered to Kandara Residents Association and

the County Govemment for public purpose in the ratio of 70;30 respectively.

Where no surplus land is found the County Government of Muranga should retain

adequate land for the settlement of the claimants and for public purpose upon the expiry

of the leases.

Del Monte Kenya Limited should surrender all public utilities within the land in
question to the relevant National and County Government agencies whether the leases

have expired or not.

18. The Ag. Chief Executive Offrcer further informed the Committee that three court cases

had been filed in the High Court in Nairobi and Muranga. Therefore, she would not make

more comments on the same due to the doctrine of sub judice as the matters raised in the

petition were also pending determination in court. The cases included the following:

ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others

Vs Del Monte Kenya Limited. The suit seeks to restrain the National Land

Commission from renewing leases in favour of Del Monte Kenya Limited.

High Court Constitutional Petition No. 48 of 2019 atNairobi: Del Monte Kenya

Limited Vs National Land Commission and Attorney General: The suit seeks to

quash the deterrrination of the National Land Commission Historical Injustice

Committee dated 7s February 2019 in complaint No. NLC/HLV004D0I7.It also

seeks to expel the Gazette Notice No. 1995 dated 186 February 2019 and published

on l't March 2019 on parcels of land registered under Del Monte Kenya Limited.

a

a

a

O

a
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ELC Judicial ReviewNo. 1 of 2019 at Muranga: Kandara Residents Association and

Others Vs National Land Commission, Director of Survey and the Attorney General

: The suit seeks to compel the Director of Survey to implement the National Land

Commission's Historical Land Injustice Committee resolution dated 7e February

2019 in complaint No. NLC/IILU00412017.

3.3 Submissions by the Chief Administrative Secretary of Lands and Physical Planning

19. The Committee held a meeting with the Chief Adminishative Secretary of Lands and

Physical Planning on 6m August 2019. During the meeting the Chief Administrative

Secretary informed the Committee of the following regarding the petition:

20. LR. No. 12158 measuring 2900 acres in Muranga County that is registered in the name

of Del Monte Kenya Limited is an amalgamation of LR. Nos

10862,L07 4l,l 1312,29 53,4873, and I I 1 46.

21. The term of lease for the said land was 49 years effective from I't May l973.lt is due to

expire on I't May 2022. He added that an application had been made seeking renewal of
the lease to the National Land Commission and the County Government of Muranga. The

said application was under consideration by the Commission.

22.The Ministry was not aware of any renewal of lease regarding the said land and had not

received any documents recorlmending the renewal. The ChiefAdministrative Secretary

therefore argued that the petition was premafi:re as it allegedly that the lease had been

renewed.

23.The lease Gatuanyaga Farm LR. No. L2203 measuring 2,133 Ha which is in Kiambu
County also owned by Del Monte expired on 1$ July 2019 and an application for renewal

had been tendered by the company; and

24. On the question regarding the implementation of a recommendation made by the National
Land Commission in a Gazette Notice No. 1995 dated 1$ March 2019 following a

historical land injustice claim lodged by Kandara Residents Association regarding

resr:rveying of the land owned by Del Monte to establish if the company held land that

it is not registered to hold, The Chief Administrative Secretary informed the Committee

that the Ministry would require three weeks to complete the exercise.

3.4 Submissions by the Managing Director, Del Monte Kenya Ltd
25.T\e Committee held a meeting with the Managing Director, Del Monte Kenya Limited

on 8m August 2019. During the meeting the Managing Director, tbrough his advocate,

13



Mr. Njoroge Regeru informed the Committee that seven court cases had been filed in the

High court in Nairobi and Muranga. The seven cases are as follows:

Item Case Number and Parties Status / Remarks

I Nairobi High Court Constitutional Petition No.
398 of 2015 - Del Monte Kenya Limited -vs-
The County Government of Muranga artd 2
others

Hearing concluded before

a 3 judge bench.

Judgement scheduled for
20fr September20lg

2 Amended Complaint to the National Land
Commission - Kandara Residents Association
and Another -vs- Del Monte Kenya Limited

The Amended Complaint
was deterrrined vide

Determination published in
the Kenya Gazettee on lsr
March 2019. The
implementation of the

determination has since

been stayed by the High
Court vide its Order given

on 22"d May 2019 in
petition No. 48 of 2019

3 ELC No. 53 of 2018 at Muranga- Kandara

Residents Association and4 others Vs Del Monte
Kenya Limited

The suit was scheduled for
hearing on 3ls July 2019

4 ELC No. 86 of 2018 - Kenya National Chamber

of Commerce and others Vs Del Monte Kenya
Limited

The suit was scheduled for
ruling on 19ft September

2AL9

5 Muranga Constitutional Petition No. 6 of 2018 -
Ephantus Githae and another vs the National
Land Commission

6 Nairobi High Court Constitutional Petition
Number 48 of 2019, Del Monte Kenya Limited
vs National Land Commission and Another

The suit was scheduled for
hearing on l6d' October
20t9

7 Thika ELC Number 85 of 20L9 - Gatuanyaga

Residents Association -vs- Del Monte Kenya
Limited and 3 others

The matter was scheduled
for direction on lst August
2019

26. He added that Kandara Residents Association was party to three of the cases and had

filed tvro of the said suits. He argued that based on the doctrine of sub judice. the petition

should be barred. The tluee cases as follows:

L4



o

a

a

ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others

Vs Del Monte Kenya Limited. The suit seeks to reshain the National Land

Commission from renewing leases in favour of Del Monte Kenya Limited.

Iligh Court Constitutional Petifion No. 48 of 2019 at Nairobi: Del Monte
Kenya Limited Vs National Land Commission and Attorney General: The

suit seeks to quash the determination of the National land Commission Historical

Injustice committee dated 7th February 2019 in complaint No..

NLC/HLVQ O4t2Ol7 t It also seeks to expel the GazntteNotice No. I 995 dated I 8th

February 2019 and published on 1't March 2019 on parcels of land registered

under Del Monte Kenya Limited.

ELC Judicial Review No. I of.2019 at Muranga: Kandara Residents

Association and Others Vs National land Commission , Director of Survey

and the Attorney General : The suit seeks to compel the Director of Strmey to

implementthe National land Commission's Historical Land Injustice Committee

dated 7h February 2019 in complaint No. NLC/HLV0A4DOI7.

27 . Hefurther observed that the petitioners were required by the National Assembly Standing

Orders to indicate that the matters raised in the petition were pending before court. He

noted that the Petitioners did not make the said disclosure.

28.In view of the above, the Managing Director urged the Committee to put the

consideration of the petition on hold as the matters pending in court mainly dealt on the

issue of renewal of leases for land owned by Del Monte Kenya Limited and the same

matters were also the key subject of the petition.

29.The Managing Director further informed the Committee that the Company was not

opposed to the recommendation made by the National Land Commission in a historical

land injustice claim lodged by Kandara Residents Association against Del Monte Kenya

Limited that the landheld by Del Monte Kenya Limited should be resurveyed to establish

if the company was in possession of land that it is not registered against. He added that

the company had severally written to the Director of Survey in the Minisky of Lands and

Physical Planning seeking the fast tracking of the exercise but had not received a reply

from the said offrce.

3.5 Submissions by Hon. Jude Njomo, MP

30. TheCommitteereceivedsubmissions fromHon. JudeNjomo, MP on7ftNovember20l9.
He informed the Committee that;
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31. The ownership documents held by Del Monte Kenya Limited are not title deeds but
agreements between the government and the cgmpany that were drawn on 19ff February

1973.'I\e agreements grant the company use of 20,000 acres of land. He noted that

contravention to the said agreements, the company is currently in possession of 22,000

acres.

32.He also stated that part of the land granted to the company has been idle since the

agreement were reached. He added that the company in their brochure admitted to

depriving the residents the use of 3000 Ha of idle land.

He further informed the Committee that Land parcels Nos. LR.10740, LR
10741, LR I I 146, LR 10862, LR 2955 and LR.l 1312 comprising 7,400 acres

that were surrendered to the government by two companies namely Sassa

Coffee and Rappit B Limited after suMivision, were irregularly being used by

Del Monte Kenya Limited. He also stated that the owners of SASSA coffee

passed on in Europe and the land held by the company was occupied by
residents who were later evicted by Del Monte Kenya Limited from the land.

11.

-Contrarylo-the-agr-e-emeat-betweentLe-govgrnqreqtalldtlle-qo.EpgnyFebruary 1973, Del Monte Kenya Limited had carved offa portion of LR. No.

13169 and allocated it to ANNANAS Holding where a mall has been

constructed.

iii. He trged the Committeeto recommendthatthe land heldby Del Monte Kenya

Limited be resurveyed to establish the actual acreage of land occupied by the

company.

15



4.0 OBSERVATIONS
The Committee made the following observations:

t. The Committee observed the National Land Cornmission had received a historical

injustice claim from Kandara Residents Association against Del Monte Kenya Limited

and determined the matter on 7s Febnrary 2019 and the same was gazntted vide Gazette

Notice No. 1995 dated I't March 2019.

2. The Committee observed that the Commission recommended, among other things, that

the land held by Del Monte Kenya Limited should be resurveyed to establish if the

company was in possession of land that it is not registered to hold.

3. The Committee however observed that there are several cases regarding the renewal of
leases and the recommendations of the Commission.

4. The Committee noted that the petition limited its focus to renewal of leases for land

owned by Del Monte Kenya Limited by Muranga County. However, the Committee

observed that the role ofthe Cormty govemment was limited to making recommendations

on the renewal of the leases and could not undertake the actual renewal as this is the

mandate of the National Land Commission.

5. The Committee observed that on the question regarding the implementation of a

recommendation made by the National Land Commission regarding resurveying of the

land owned by Del Monte to establish if the company held land that it is not registered

to hold, the Ministry indicated that it would require three weeks to complete the exercise.

6. The Committee further observed that the Managing Director, Del Monte Kenya Limited
was not opposed to the recommendation made by the National Land Commission for
resurvey of the land as demonstrated by the letters to the Director of Survey in the

Minisbry of Lands and Physical Planning seeking the fast tacking of the exercise-

7. The Committee observed that the National Land Commission in its submission averred

that three court cases had been filed in the High Court in Nairobi and Murangatouching

on matters contained in the Petition. The cases included the following:

d) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del

Monte Kenya Limited.;
e) High Court Constitutional PetitionNo. 48 of 2019 at Nairobi: Del Moute Kenya Limited

Vs National Land Commission and Attomey General; and

0 ELC Judicial Review No. 1 of 2019 at Muranga: Kandara Residents Association and

Others Vs National Land Commission, Director of Survey and the Attorney General.

8. The Committee observed that the Managing Director, Del Monte Kenya Limited in his

submissions averred that three court cases in which Kandara Residents Association is a
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party had been filed in court touching on matters contained in the Petition. The cases

included the following:
d) ELC No. 53 of 2018 at Muranga: Kandara Residents Association and Others Vs Del

Monte Kenya Limited.
e) High Court Constitutional Petition No. 48 of 2019 at Nairobi: Del Monte Kenya

Limited Vs National Land Commission and Attomey General.

D ELC Judicial Review No. I of 2019 atMuranga: Kandara Residents Association and

Others Vs National Land Commission, Director of Survey and the Atorney General.

g. The Committee observed thatthe submissions made by the Ministry of Lands & Physical

Planning indicated that LR. No. 12158 measuring 2900 acres in Muranga County that is

registered in the name of Del Monte Kenya Limited is an amalgamation of LR Nos

10862,1074l,11312 and 11146. However, the Hon. Jude Njomo, MP inforrned the

Committee that the said parcels of land were surrendered to the govemment by two

companies namely Sassa Coffee and Rappit B Limited and were later acquired by Del

Monte Kenya Limited.

l0.In view of the foregoing, the Committee observed that although there may be matters

pending in court Standing Order 89(5) allows a Committee to refer to matters that may

be active in court. The Committee furtlrer observed that the reference to the matters are

also not likely to prejudice the fair determination of the cases in particular because both

the Petitioners and the Del Monte Company Limited are not opposed to the issue of

resurveying of the land in question.
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5.0 COMMTTEE RECOMMENDATIONS

fn response to the prayers by the Petitioners, the Committee recommends that;

1. The Director of Survey, Ministry of Lands and Physical Planning doec resurvey the
Iand held by DeI Monte Kenya Limited in Muranga and Kiambu Counties within
ninety days of tabling of this reporl

2. The National Land Commission doec investigate the circumstances underwhich LR
Nos 10862,10741111312 and 11146 that were said to have been surrendered to the
govelnment by two companies namely Sassa Coffee and Rappit B Limited were later
acquired by Del Monte Kenya Limited within ninety days of tabling of this report

.D","...1.9..:.(.\ :2 " lJ
IIon. Dr. Rachael Kaki Nyamai, MP
Chairnerson. Denartmental Committee on Lands
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Appendix IV

Submission by the Ministry of Lands and Physical

Planning regarding the implementation status of the

report of the Departmental Committee on Lands

regarding irregular renewal of leases of Land by

Del Monte Kenya Limited



REPUBLIC OF KENYA

MIMSTRY OF IANIDS AND PHYSICAT PTANNING
Office of the Cabinet Secretary

Tel: +2s4(0)20 27L8050
Faxt +254(0120 2724470
Email: psslandskenva@rmail.com

Web: www.ardhi.go.ke
When replying please quote:

Ref. No. MOLPP/ADM /CSO/|/B S

Mr. Michael Sialai, CBS
The Clerk
National Assembly
Parliament Buildings
P.O Box 41842-OO1,OO
NAIROBI

Dear /t1.. Sta,lat,,

RE: MEETING REGARDING
RESOLUTIONS

Ardhi House

1'tNgong Avenue

P.O.BOX 3045G.00100

Nairobi, KENyA

August 21 2021

IMPLEMENTATION STATUS OF HOUSE

Reference is made y.our letters Ref. NA/DAASC/cor/2ozt/(og4) d,atedJune 10,
2021, and Ref. NA/DAASC/COI/ZOZ|/ (OSZ) dated July 22, ZOZ| on the above
captioned matter (copies enclosed for reference) .

Following the meeting hetd on July zg, zozl,, the select committee on
Implementation requested the Ministry to summarise andtabuLate the outcome of
the resurvey exercise carriedout by the Ministry on landheldby Del Monte Kenya
Limited rn Kambu ul! lt/rryang,a counties ai reported vide the reports dated
October 27,2O2O andJuly 29,ZOZI.

Ac-cordingly, we -^!*by forward our report as requested. We hope that the
information is sufficient.

Yours

Farj.da EGH,
CABINET SECRETARY

Encl





MIMSTRY OT LANDS AI.[D PHYSICAT PIANMNG

FURTI{ER SUBMISSIONS TO TI{E SELECT COMMITTTEE ON IMPLEMENTATION
STATUS OF HOUSE RESOLUTIONS

REPORT ON THE RESURVDT OF I.AI{D PARCEIS HELD BY DELMONTE KEI{YA
I,IMTTED IN KI.AMBU AND MURAI{G'A COUNTIES

Honourable Chair,

lgflgwing the meeting held 9n J:uly 29,2021, the Commiftee requested the
Ministry to summarise and tabulate the outcome of the resurvey exercise carried.out by the Ministry on land held by Del Monte Kenya Limited in Kiamb u and
Yyr?\g'u counties as reported vide ihe report s dated bctober ZZ ? ZOZO and July29,2027.

Bac\ground and Context

Honourable Chat,

lheDepatttmentalCommitte e onLands on its consideration of apetitionpresented
by Mrt Philip Njuguna on behalf of l{andara Residents Assoliation iegafiing
allegedittegalar renewal of leases heldby Del Monte Kenya Limited recommended
in its report dated November ZO19 as foliows:

i. The Director of lury9Vs, Mini$ry of Lands and Physical planning does
resurvey the land n9\a by Del Monte Kenya t imited in MurangIa and.
Kiambu Counties within ninefy days of tabringof this reportii. The National Land Commission does investigate the ciicumstances under
which L.R Nos. log\z, ro74ll l,1g7z, zgsg, 4grg and 11146 that were
said to have been surrendered to the Goyernmentby two companies namely
Sassa Coffee lld Pa;1Pit B Limited were later trigularly acquired, by oet
Monte Kenya Limited within ninety days of tablingthis report.

Honourable Char,

Recommendatton (i) dfuected at the Ministry was made pursuant to the
determtnation of the National Land commissitn dated, Febiary T, zolg in
historical injustices claim nos.
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NLC/HLI/ OO4/201,7 & NLC/HLr/064/201.7 published vide Gazefre Notice No.

lggs of March .r.,zor9 in whicrr tlrl commissi^on inter ariard*ectedthattheland

heldby Der Mont! r.iyl LiliGJ snouube resurveyed to establish if the company

*rr-irip"ssessiorof tiiatnutit is not registered to hold'

Honourable Chau,

In compliance with recommendation (i),the Mri:}"y cattied out the field survey

exercise as directed from August ;-20'r'[OZO.In.the course of the resurvey, Del

Monte Kenya Limited proposed t. .*.G ihe existing yull1c purpose/utility plots'

The com pany also propore-d, to surren det part of their land to the county

governments of 11n;uip;i und Murai{a.^1he iroposals are contained in five (5)

Scheme plans p;;;;;;e 
";v 

n"ui iffi cor,suitanis Limited (Registered Phvsical

Planners) referenced as follows:

RPC/1,170(n/2020/01'6-ProposedsubdivisionofL.RNo.l2lST/Tlocated
inGatanga SrU-Clunty,-tvtiraig'a"County.t9 exci^sg all twelve(I2) portions

RPC/|1,70(c)/o2o/oo5-ProposedSubdivisionofL.RNo.l2lST/3|ocated
ii Cutu"gusub-Ciun ty, Mwing) a^Cottnty into fwo (2) portions 

-

RpC/ ttGg/ozo/oi'i:'i.opot.[ Subdivision of L'R No' 12158 located in

Cuiungusub-County, Muran g'a pgun\ 1n!o thr99 (3) portion: ^ .

Rpc/ 11,6g/o1gi6'id I p.opj-r.d subdivision of L.R Nb. 121,58l0cated in

Krambu county i"to tt',.." (s) portions and cha\1eof user of subplot c from

&;il"lt" rul ti f J""uti*ri (Na,rU Primary and 
-Secondary 

Schools)

Rpc/ t t6g / otg t {i6- --iiiposed subdivisiln of L.R No. 1220 3 / t located rn

Kiambu County into five (5) portions

1.

ii.

iii.

iv.

V

The outcome of the resurvey exercise is as shown in the table altached'

Chair,I submit.

, EGH

CABIMT SECRETARY

August 21 2027
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I Report of the Departmental Cornmittee on Lands on its consideration of the

petition regardtng delayed, compensation of land owners for the expansion of

Sigalagala-Musoli- Bukutra - Butere Road D 260
Report of the Departmental Committee on Lands regardtng land issues in Tarta

Taveta County.
10

Honorable Charr, we wish to submit as follows-

1. Report of the Departmental Committee on Lands on its consideration of the

petition on unlawful occupation of ancestral lsrLd by KDF School of Artillery

(78 Tank Battalion)

1.1 Background

The Committee considered a petition by residents of Tigania East Constituency

regardrngthe alleged unlawfut r""iiutLon of their ancesttillandby KDI School of

Artiltery (7g Tanklaftahon). The petiiioners sought the intervention of Parltament to:

a) Inquire into the circurnstnnces under which the Kenya Defence Forces annexed

an extra ZO,0OO acres of land belonging to the resicients in excess of what was

allocated to it by the County Councfrr oi Isiolo, Sanrburu and l'urkana \n 7977

andtheissuance thereof of anailotment letter on June 72,2A18 in respect of the

20,OO0 acres.

b) Intervene through the Ministry of Lands and PhysicalPlanning and other relevant

governm ent agencies to .urrr. survey of the land so as to clearly dematcate the

portion of land that nghtfully Uelo,',gi to residents and that which was allocatedtt

the Kenyr Defence Forces Uy tneCofnty Councils of Isiolo, Samburu andTurkana'

c) Make any other recommendation(s) deemed fit in the circumstances'

The Committee in considering the petition observed that the 78 Tank Battalron land

was declared an adjudrcat{on ,.ttion on March 11, ZO|G and thereafter an

amendment on the sectionalboundaries was done on June Zg,2018. An allotment

letter was subsequently issued or,;rrty 12,2018 to the KenyaDefence Forces (KDF)'

two (2) years after the adjudication.

The Committee noted that the Ministry of Lands and PhysicalPlanntng erced in the

demarcatron of boundaries for tie adlTdication of Ngare Mata Adjudtcation.Section

and inadvertently adjudrcated into tn! rpr land. rhE committee further noted that

the failure by the Keny a Defence Forces to secure and dematcate their land had

contributed to the residents settling on the land'
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It was also observed that although there was a Gazette Notice No. 3210 of 7977
inriting persons who had claim on the land allocated to the KDF to make application
for compensation, the members of the public may not have had access to the Gazette
Notice. There was also no evidence presented to the Committee indicattng whether
any person ever lodged a claim on the land in question.

The Committee thus recommended-

i) The NationaL Land Commission does determine the persons who had claim on
the 78 Tank Battalion l,and as of the date of issuance of the Gazette Notice
Number 3270 of 1977 and compensate the affected persons for loss of property
within three months of tablingof this report.

ii) The Ministry of Defence does secure allland allocated to the military to prevent
encroachment and ownership disputes.

iii) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does survey the 78'lank Battalton Land to clearly demarcate the land
belong to the Kenya Defence Forces and the residents.

1.2 ImplementationStatus

Honorable Chair, the Ministry of Lands and PhysicalPlanning in conjunction with the
Ministry of Defence is currently undertaking a A,{ilitary Titling Programme. Amongst
the parcels targeted by the programme is the Isiolo Barracks (78 TankBattahon Land
is part of Isiolo Barracks).

The Ministry has surveyed the originalland allocated to Isiolo Barracks issued L.R. No.
27098 measuring approximately 8323 Hectares and a Certificate of Title IR 213242
registered (fuinonrre 1).

The Ministry has also surveyed the land occupied by the 78 TankBattalion issued L.R.
No. 32634. A Deed Plan is being processed to facrlitate preparatton of a title in favour
of Kenya Defence Forces.

2. Report of the Departmental Committee on Lands on its consideration of the petition
on unlawful displacement of residents, Ioss of properry and closure of schools in
Ntoroni Sub-location in Tharaka Constituency

2.1 Bac\ground

The petitioners were displaced from their homes dure to politically instigated communal
clashes that took place between 1995 and 7997. They lost their property in addition
nine (9) schools were razed down. The Government set up a taskforce led by Mr.
Zachary Ogongo to look into the issue and report on the same. The report of the
taskforce was putrtished in 2OO7 with the following recommendations:
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ActorS/No. Recommendation
Ministry of
Coordination
Government

Interior &
of National

1

Judiciary, A11 Ministries2

Government should give priority to peace and
security in the area and the protection of
beacons and control points from vandalism

Enforcement of the rule of law and provision of
rmpartral services to wananchi

Ministry of Lands
Physical Plannrng

&3 Government to expedite land adjudication in
Meru region through crash programmes

All lvlinistries, Multi
Sectoral

(

Promotion of peace and reconciliation
accompanted by increased socio-economic
investment to improve local infrastructure and
standards of livinq

4

5

6

Government to urgently address the plight of
squatters

Affirmative action in appointrnents and
placernents in trarning institutions and respect
for ethnic minority rights

Ministry of Interior &
Coordination of National
Government & Ministry of
Land.q & Physical Planning

r\zlulti-Sectoral

Ministry of
Coordination
Government

Interior &
of National

7 Re-training of Chiefs and their assistants to
make them true grassroots Sovernment
representatives

8 a) The former Northern Grazing Area (NGA)

land should be managed rn a transparent
manner so that it does not become an area of
conflict

Ministry of
Coordination
Government

Interior (

of National

Our report to the Committe e datedJuty 1 2, ZO 19 outlined the steps taken to implement
the recommendations directed at the Ministry:

i) Held consultative meetings with leaders of Meru and T\,araka Nithi Counties to
enhance a partrcrpatory appro ach rn land adjudrcation.

ii) Re-established the boundary between Isiolo and Meru Counties in liason with the
Minisfry of Interior and Coordrnation of National Government.

iii) Regularized the informal settlements of Majengo and Mjini villages in Meru
town. Ninety-Six (96) titles hadbeenprepared. Forty -six (46) hadbeen issued.

iv) Fast trackedland adjudtcation in Lower East Magutuni, Ruiri/RwaretqTuttma,
Mukothima, Karocho, Mbwaa I, Mbwaa ll, New l(tare, Amung'enti B, C, D & E
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and l(rrindine B. The undeclared sections of Thiiti, Ntoroni, N{akururuni and
Kathura were tobe administered under the Communrty Land Act,2076.

The cornmittee in considering the petition also receiyed submissions from the
petitioners, Ministry of Interior and Coordination of National Government and Ministry
of Education. In the end, the Committee in a report dated December 2019
recommended:

i) The Ministry of Lands & Physical Planning and the Ministry of Interior and
Coordination of National Government do fully implement the Zachary Ogongo
task force recommendations within 90 days of tabling of the report.

ii) The Ministry of Lands and Physical Planning does operationahze the lands office
in Tharaka Sub-County by deploying officers to serve in the station to ensure that
the residents of Tharaka Constituency access land related services within 90 days
of tabhng of the report.

2.2 Implementation Status

Honorable Chafu, further to our report of July 1.2,2019, we wish to report as follows-

Adjudication halted by Environment
and Land Court case No.16 of 2016 at
lVleru H Court

udication is still on hold due to the

S/No. Adjudication Sestion Status
7 Lower East Magutuni

Kirindine B

Ruiri Rwarera

Adjudtcation has been finalized
Annexure 2 a-c are copies of the
certificates of finality.
Number of titles prepared- 4,445
Data capture for 4,967 land parcels is
in progress at the National Titling
Centre and will be finahzed by June
2021.
'Iotal expected titles - 9,472

2 New Kiare Adjudication Register was published
complete on 3l't August 2020.
Number of expected titles -12,670
Hearing and determination of
objections to the Adjudrcation Register
is ongoing.
Nrrmber of pending objections-677
Number of expected titles- 7,480

3 Amungenti B, C andE

4 Mbwaa lI Under demarcation and Survey.
Number of expected titles -4,873

5 Mbwaal

6 Amungenti D Adjudication halted by Constitutional
Petition No. 4 of 2077 at Meru High
Court.

7 Kiamuri B Ad
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Lroundary dispute bet'uveetr Il'[eru and
Thar aka Nithi counties.
Several meetings have been held
between the Mir,istry of Lands and
Physical Planning, Ministry of Interior
and coordination of National
governlnent to resolve the Matter. A
joirrt teem toured the area between
76th and 20th of June 2020 on a fact-
finding mission.
A budget for the adjudtcation process
has been prepared and the exercise is
programmed to be undertaken in the
currert ftnanctal

The undeclared areas namely Thiiti, Ntoroni, fulakururuni and Kathura are
administered under the Communrty Land Act,20 16. The Act requrires the Ministry in
consultation w-ith county governments, National Land Commission and other
stakeholders to create awareness on the Act. Publtc education and awareness has been
undertaken in 24 counties witlr conrmunity [and. Sensitizalion pro.gramme fbr the
communities in Meru County was carriecl out between December 16-20,2020.

Honorable Chair, under the Acl., County Governrnenis (in cotrsultation with the
Commrrnities) are reqtf,Lred tc'r prepare an inventory of all trnregistered land in their
jurisdictic'rn to be submitted to the Ministry. This will pave way for the pubiication of an
adjudication programme that wouldlead to registratron of the community land. The
Ministry will embark on the adjudrcatron process once the inventory of the
unregiste r ed land is received.

The informal settlements of Majen go and Mjini Viliages in Meru Town have beer
regularized and titles issued. The Ministry has opened aland re-gistry in Marimantt rn
Tharaka Nithi County, which is now fully operatronal.

The report of the Departmental Committee on Iamds on ib consideration of a
petition on delay in allocation of land in Mwea Settlement Scheme to legitimate
beneficiaries.

3.1 Bac\ground

Honorable Chair, Mr. Stephen Ngari Njuki petitioned Parhament regardrng delay in the
al\ocation of land in Mwea Settlement Scheme located in Embu County. The Scheme

was established on LR No. 26461 (FR No. 377/30) and measures approximately 17,
830.6 Hectares. There have been conflicts regardrng administration of the scheme
datingback to the 1970s which relevant agencies including the courts have been trytng
to resolve.

lgarie
ThangathalNgongoaka
Karocho
Turima
IVlukothima
Karre / Karnonka/ K athanje / Kathingrthu

3
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Efforts to resolve the disputes through alternative dispule resolutiort mechanism led by
the National Land Commission, the County Government of Embu and the local
leadership reached a consensus on sharing of the scheme to the disputing communities
(Mbeere 4Oo/o,Embu 20%, Mwea (Kamba) 3Oo/o andKrinyaga (Kikuyu 70Yo).

The scheme was surveyed and allocated by the County Government in 2014. The
process was however challenged in court and an order issued by the High Court on
August 26,2016 to restrain the Ministry of Lands &Physical Planningfrom issuing title
deeds. The court order was yacated on December 6, 2076 paving way for the issuance
of title deeds.

The resettlement exercise resumed and 6,292 title deeds were issued. Disputes arose
during the shou,ing of plots in 2078, which posed security concerns and led to
suspension of the exercise. By this tirne, 3,641 benefrcraries had been shown their plots.

The National Assembly Departmental Committee on Lands considered the petition and,
in its report, dated December 4,2019 recommended that a multi-agency committee led
by the Minisfry of Interior and Coordination of National Government, County
Governnrent of Embu and the Ministry of Lands & Physical Planning do ensure that the
benefictaries of the scheme access theland within ninety (90) days.

3.2 lmplementatiomstatus

Honorable Chau', the Ministry norninated officers to the proposed multi-agency
Committee to address the perrding issues. The exercise has however been hampercdby
the Covid-19 pandemic and the Ministry of Health guridelines on management of the
.iisease. We shall resutlle the lrrocess once tlre Ministry of hea.lth eases the guridelines
issued.

Report on inquiry into a complaint by IGmiti futmer Forest Squatters
Associration regarding allocation of land L. R No. 8390 in IGmiti Anmer Forest

4.1 Bac\ground

The Committee considered a petition by members of Kamiti Anmer Forest Squatters
Association claiming ownership of L. R No. 8390 Kamitr/ Anmer Forest measuring
approximately 419.5 acres ( 1 69.8 Ha). The forest was gazetted vide proclamation No.
74 of 1933 and subsequently declared a central forest videLegal Notice No. 174 of
.N,{ay 20,1964.

Following the 1992 post-election violence, H. E. Retired President Daniel T. Arap Moi
made a pubhc presidential pronouncement directin g the excision of part of the forest
for resettlement of internally displaced persons from then Rift Valley Province. By a
letter Ref . D74/ 1/ 773 the then Provincial Comrnissioner, Central Province- Mr. Victor
Musoga conveyed the pronouncer.llent to the defunct l0ambu County Council and
allowed the County Council to resettle the squatters on 300 acres of the forest land.

7lF;ge
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i)

The land was settled on and is now fully developed. 749 titles have been issued to
members of Kamiti Anmer Development Association despite the degazettement process
not havingbeen undertaken under the repealed Forest Act (Cap.385), the Forest Act,
2OO5 or the Forest Conservation and Managentent Act, 2076.

Three other groups residing on the land namely Kamiti Forest Squatters Association,
Muungano Kamiti Group and Kamiti Anmer Development Group also claim
ownership of the land and have disputed the titles issued to Kamiti Anmer
Development Association.

In the report datedJune 13,2O19 the Committee found that securityconcerns due to
disputes between the groups concernirlg owllership of the land requtred urgent
settlement through regularrzation of the degazettement proces.s and subsequent
allocation to members of the four groups.

The Committee thus recommended as follows-

Pursuant to Section 34 of the Forest Conservation and Management Act, 2016,
L.R No. 8390 Kamitr/ Anmer Forest be de-gazetted and excised fronr the Kamiti
Forest fbr purposes of settlement of members of Kamiti Fbrest Squatters
Association, Kamiti Anmer Development Associatiotr, Muungano Kamiti Grourp

and Kamiti Autner Developmenl. Weifare Group

ii) The Cabrnet Secretarv, Ministry of Lands and Physical Planning in consultation
with the Cabtnet Secretaries, Ministry of Interior and Coordination ot National
Government, Ministry of Environment and Forestry and the National Land
Cornmission do ensure through alternative dispute resolution mechanisms that
the allocation of L.R No. 8390 Kamiti/Anmer is regularized taking into
consideration the membership of the four groups, physical developments
undertaken on theland and the pubhc utilities existing on the land within sixty
days of adoption of this report by the House.

4.2 ImplementationStatus

Honorable Chair, further to our submissions vide our report dated February 3, 2020,
we wish to report that we are in the process of prepafing for tablingbefore cabtnet, a

cabinet memorandum on degazettement of forestlands settled by squatters.

Kamiti/ Anmer Forest is among the forestland identified to be inciuded in the cabrnet

memorandum. We shall update the Committee on the progress.
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c. Report on a petition on irregular renewal of leases of land by Del Monte IGnya
Limited

5.1 Bacf,ground
The Committee considered a petition presented by Mr. Philip Njuguna onbehalf of
Kandara Residents Association regarding irregular renewal of leases held by DeI
Monte Kenya Limited.

The Petitioners claimed to be the original owners of land presently occupied by Del
Monte Kenya Limited but were lllegally drsplaced and the Landleased to the company.
They were aggrievedthatthe County Government of Murangahadrenewed the leases

for the company without first involving the priblic as reqvrcedby Section 13 of the
Land Act, 2072. They also clarmed that the county government drsregarded the
determination of the National Land Commission rendered on February 7, 2079 tn
their historical injustice cl,aim filed with the Commission.

The Commission had directed that-

i) Tlrc land held by Del Monte Kenya Limited should be resurveyed to establish if
the company was in possession of land that it is not registered to hold

ii) The surplus land, if any, should be surrendered to Kandara Residents
Association and the county government for pubhc purpose in the ratio of 70:30
respectively

iii) Where no surplus land is found, the county government of Muranga should
retain adequate land for the settlernent of the claimants and for public purpose
upon expiry of the leases

iv) Del Monte Kenya Limited should surrender aIl public utilities within the land in
question to the rclevani national and county government agencies whether the
ieases have expired or riot.
In considering the report, the obsewed that the submissions made by the
Ministry and Hon. Jude Njomo, Member of Parliament, Kiambu Constituency
regarding registration of the lease held by the company rn Muranga County
registered as L. R No. 12158 (measuring approximately 2900 acres) differed.
While the Ministry submitted that the parcel of land arose out of the
amalgamation of land parcels L.R Nos. 10862,70741,17372,2953,4873 and
77746, the Hon. Member of Parliament informed the Committee that the said
parcels were surrendered to the Government by two companies namely, Sassa

Coffee and Rappit B Limited and were later trregularly acquiredby Del Monte
Company Limited.
In view of the above, the Committee recommended as follows-

1) The Director of Survey, Ministry of Lands and Phystcal Planning does resurvey
the land held by Del Monte Kenya Limited in Muranga and Kiambu counties
within 90 days of tabling of the report

ii) The National Land Commission does investigate the circumstances utrder which
L.R Nos. 70862, 10741, 1 1 372, 2953, 4873 and 17746 that were said to have
been surrendered to the governrnent by two corupanies namely Sassa Coffee and

9lFrg.e



Rappit B Limited were irregularLy ac.quted by Del Monte Kenya Limited within
ninety days of tabling of the report

5.2 ImplementationStatus

Honorable Chatr, further to our submission vide a report d,ated February 3, ZOZO the
Ministry has surveyed the following land currently owned by Del Monte Kenya Limited
both in Muranga andKtambu counties -

i) L.R No.l2l57 / 1 (measuring 3860 Ha) in Muranga County (as per F/R 3 16/ 67)
(fuine:nrrc 3)

ii) L.R No. 12157 / 3 (measurin g 2.987 Ha) in Muranga County (as per F/R3 16/ 6Z)
iii) L.R No.12158 (measuring 2963.1 Hectares) traversing Muranga and, Kambu

Counties (as per F/R l ZT /g (Annexrre 4)
iv) L.R No.12203/ 1 (measuring ZO72 Hectares) in Kiambu Cor.rnty (as per F/f

315 / 66) (fuine:arre 5)

The Survey was guided by subdivision scheme plans prepared by a regrstered physical
planner practrcing as Real Plan Consuitants Limited of P.O. Box 1555 - b0 2OO,Nairobi.
The Subdivision Scheme Plans were referenced:

a) RPC/1170(F) /2020/O t6 - Proposed subc{ivisjon of LR. No 12757 i I to excise all
eight (B) lrtrblic use plots in Catanga Sr.rb-Countv, Murattga Countr, (Anne:rure 6)

The parcels excised were:

A- 8245.06 Acres to remain under Del Monte Kenya Ltd (Agricultural)
B - 5.02 Acres for Public purpose (Ngati Police Station and Chief's camp)
C - 5.16 Acres for Educational purpose (Del Monte Mixed Secondary School)
D - 2.62 Acres forEducational purpose (IchunguruPrimary School)
E - 4.62 Acres for Recre ational purpose (Public Play Ground)
F - 2.99 Acres for Public utility purpose (rthanga water supply Intake)
G - 1 187.17 Acres - Public Land
H - 192.83 Acres - Public Land
J - 20.00 Acres - Public Land
66.08 Acres for road widening and access roads

D RPC/1170(c)/O2O/OOS - Proposed Subdivision of L.R No 12157/g located in
Gatanga Sub-County, Muranga County in to two portions (fuinerure 7)

A - 1.88 Ha
B-1.71 Ha

RPC/ 1769/O2O/077 - Proposed Subdivision of L.R No 1 2758 into three subplots
located in Gatanga sub-county, Muranga County in to two portions (fuuroarre
8)

i)
ii)
iii)
iv)
v)
vi)
vii)
viii)
ix)
x)

i)
ii)

c)
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i) A - 1936.58 Ha- Agricultural (\4uranga County)
ii) B - 1 034.38 Ha - Agricultural, (Kambu County)
iii) D - 1 .54 Ha - Education (Nginyi Prrmary School)

d) RPC/ 7769/079/025 - Proposed Subdivision of L.R No 12158 into three subplots
and change of user of subplot C from Agricultural to Educational (Ndula Primary
and Secondary Schools) located in Kiambu County (furnerue 9)

i) A - 1 938.12 Ha - Agricultural (Muranga County)
ii) B - 1029.47 Ha - Agricultural (Kiambu County)
iii) D - 4.97 Ha - Educational (Ndula Primary and Secondary Schools)

e) RPC/7169/019/026 - Proposed Subdivision of L.R No
subplots in Itambu County (Annexure 10)

i)
ii)
iii)
iv)
v)

72203/ 1 in to five

A - 1792.54Ha - Remains with Del Monte I(enya Ltd.
B - 55.32Ha - Surrender to County Government of Kambu
C - 67.30Ha - Surrender to County Government of Itambu
D - 131.50Ha- Surrender to County Government of Kiambu
E - 25.50Ha - Surrender to County Government of Kambu

The survey of all these parcels is complete and awaits approvals from both county
governments of Muranga andKtambu.

6.- Report on a petition by residents of Sabaki Ward, Magarini Constituency
regarding dispossession of sflcestral land

6.1 Bac\ground

Tlre Committee considered a peLrtion presentedby residents of Sabaki Ward, Maganni
Constituency in Malindi County regardrng dispossession of their ancestral land
(known as ADC Kiswani Home Farm) within land regrstration nos. 540, M53, M3B
and L.R 5061.

The residents were evicted by the colonial Sovernment from the land rn 7927 to pave

way for establishment of Kisima Farm owned by a foreign national. They did not
receive compens ation. The Government purchased the land after independence
through Lands Limited and allocated tt to Agricultural Development Corporation
(ADC). The management of ADC subdivided the l.and and allocated it to individuals
and companies in the 1990s without the approval of the ADC board or Lands Limited
Board.

The Ethics and Anti-Cornrption Cornmission commenced investigations into the
irregular subdivisions and allocation s in 2010. The matter has been pending before
the Commission since then. The case was also referred to the National Land
Commission in ZO74 by the residents. In 2015, the Commission directed that the
transactions be stopped. By this time, approximately 66% of the titles hadbeen issued.
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The Commi.ssion had not conchrdeci the case rtl expiry of the prescribed period for
review grants and drspositions under Section 74 of the National Land Comntission Act,
2072.

In its report dated July 2019, the Committee noted with concern the inordinate delay
by the Ethics and Anti-Corruption Commission and the National Land Commission to
investigate tlie allegations of ftregular allocations despite having received the
complaints in 2070 and 2074 respectively. The committee was also concerned that
EACC has not pl,aced caveats to restrict further sub-divisions of theland.
It therefore made the following recommendations-

i) Pursuant to section 15 of the NationalLand Commission Act, 2012, the National
Land Commission investigates the historical land injustice clarm of the
Petitioners and where it establishes valid clainrs of historical land injustice
consider ordering the revocation of titles issued in respect of ADC Kiswani
Home Farm, comprisingland registration numbers 540, M53. M3B and LR. No.
5061 in Malindr and reallocation of theland to the Petitioners

ii) The Ethics and Anti-Corruption Commission should expedite and conclude
investigating all persons who may have been involved in illegally disposing of
the ADC Kisurani Flome L-arm, comprisirrg land reliislratitltl llumlrers f140, IV15l3,

M3ti rind [,R. No. 5061 in iVlalindi, incltrding issurutce of tjtles orr public land
ancl recommend prosecution to the DirecLcrr of Publjc Prosecutions if any persotl
is found culpable within ninety days of tabling of this report

iii) Pursuant to the procedure provided under section 76 of the Lands Registration
Act, 2012, the Registrar of Larrds does immediately place restrictions on the
ADC Kiswani Home Farm, comprising land registration nutnbers 540, M53,
MSB and LR. No. 5061 in Malindi to guard against further ilIegal disposal of the
landupon tabling of this Report

iv) The Ethics and Antr-Corruption Commission investigates the circumstances a
person serving as an officer of a state corporation acquired a share in the said
same state corporation and therefore establish the propriety under which the
former managrng director of ADC, Dr. Andrew Tuimvr acqvrred one share of
Lands Limited a subsidiary of the ADC.

6.2 ImplementationStatus

Honorable Charr, further to our report of February ZO,, 2020, we confirm that
restrictions were placed on the sard parcels Nos. 540, M53, MSB and LR. No 5061 to
prohibit further dealings on the land. Copies of the current official searches are
hereby attached marked fuine:rure 11.
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7. Report on a petition by residents of Ikolomani C.onstituency rcgarding delayed
compensation of land owners for the e:rpansion of Sigalagala-Musoli-Bukura
Butere Road D26O

7.1 Bac\grcund

The National Government through the Kenya Rural Roads Authority embarked on
upgrading of the approximately 35 Kilometres long Sigalagala-Musoli-BukuraButere
Road in ZO 1 1. The construction encroached into private properties displacing many of
the residents residing alongthe road.

At the start of the project, the Authority entered into an agreement with the
landowners to allow it to enter into the affected land for the purpose of construction
of the road. The Authority jointly with the landowners and an agrrcvltural officer
documented the developments for purposes of compensation.

In 2012, the Authority submitted the rcquest for compulsory land acquisition to the
then Commissioner of Lands. However , the enactment of the Land Act in 2012 shifted
the mandate of compulsory land acquisition to the National Land Commission. The
Commission was constituted in 2073 and it took over the matter and published the
intention to acqute the land vrde gazette notice no. 6472 of July 7,2077. T\e
Commission and KeRRA between March and May 2078 carried out inspections of the
properties affected by the project. After the inspections, the Commission requested
KeRRA to revise theland acquisition maps to reflect the actual status on the ground.

Gazettement of inquiries into claims of compensation by those afiected by the project
has been pendrng awaiting su;bmission of the revised land acquisition maps and the
apporntment of the new Comitrissioners as it is only tlre Charrperson who can approye
and gazette the rnquiries.

In the report, the Committee obsewed that the delay in compensating the affected
residents was inordrnate,, not justifiable and contravened the requirement for prompt
and just compensation as contained in Article 40 of the Constitution as read with the
Land Act,2OlZ.

The Committee thus recommended as follows-

i) Pursuant to the provisions of Article 40 of the Constitution and the Land Act,
2012, the Chatrperson National Land Commissiou does gazette the inquiry
dates for the compulsory acquisition of land for the StgalagaLa - Musoli -
Bukura Butere Road prolect within ninety days of the tabhng of this report

ii) Tlre National Land Commission does conduct the vatuation of parcels of Land,
crops and trees affected by the prolect within ninety days upon the gazettement
of the inquiry dates for the Sigalagala - Musoli - BukuraButere Road
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iii) Upon the conclusion of the inquiries and remrttance of compensation funds
from Kenya Rural Road Authority (KeRRA) , the Charperson, National Land
commission does disburse the compensation funds to the respective project
affected persons within ninety days.

7.2 ImplementationStatus

l'he mandate to compulsory acq:utre prlateland for Sovernment projects lies with the
National Land Commission. The recommendations for implementation as advised by
the Committee are to be acfioned by the Commissron and KeRRA.

8.0 Report of the Departmental Committee on Lands regarding land issues in Taita

Taveta County.

Background

The petition eman ated from allegations that Teita Sisal Estate had encroached into a

contiguous community land. The National Assembly Departmental Committee on Lands

recommended that the Ministry ascertains the boundartes. A boundary confirmation

survey was carried out on the land and it was discovered that tlte community had

encroached into the Sisal Estate. Consequently, the proplietor of the .Estate offered to

surrender the portion of lzrnd occupied by the cornmunity.

The Cornmittee on its corrsiderartion of the malter tlterefore reconlrnended the excisiort

of 25O acres of land trom 'l'eita Sisal Estate for lormahzatron of settlement of residents

of Singila Majengo village in addition to the pubhc utilities within the estate as agreed

by the Management of Terta Sisal Estate.

This Committee invited the Cabinet Secretary to a meetrnS on June 77, 2O2O vide '
letter Ref. NA/DCS/CO 1/ Z02O/ (12) dated May 27 , Z02O to provide a status report o,

the excision of the 250 acres from Terta Sisal Estate. A report datedJune 16,2020 was

submitted to the Committee (Annoarre 1).

The Ministry reported that the excision of Singila Majengo Village, MwandishaPrimary
School and the public utilities incuding the roads and the railway reserves was

undertaken vide Survey Plan No. F/R 467 / 87. This was to be followed by an approval

of the subdivision scheme plan by the County Government of Taita Taveta which had

not been obtarned. The Ministry requested for time to conclude the excision process and

settle the genuine squatters.

| .2 lmplementation Status

Honourable Chair, further to our report of June 75, 2020, a meeting between the

County Government of TartaTaveta and the Ministry of Lands & Physical Planning was

held on July 19,2079.
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Itr wa.s agreed that the County Government would facilitate the preparation and
approval of the subdivision scheme plan based on the survey data collected by the

survey team. The County Government is yet to approve the same.

A total of 1368 out of the 1500 parcels have been demarcated and the ground
occupants verified. 45 ownership disputes havebeen resolved.

Telta Sisal Estate has committed to surrender the original tttle so that the excision

process can be finalized.

Hononrable C}rtur, the Ministry is engagrng the county government with a view to
finalize the process as soon as possible.

Honorabl e Chafu , I submit.

^4Dr. Nicholas Muraguri
Prinsipal Secretary

Oc'tober 27r2O2O
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MIMSIRY OT IAI{DS AT.ID PIIYSICAT PIANNING

ST,EMISSIONS 11) THE NAIIONAI ASSEMBTY SEI.ECT
IMPIEMENTATION STATUS OT HOUSE RDSOLUNONS

COMMITTIEE ON

Honouruble Cx;:mir,

Pursuant to a letter Ref. NA/DAASC/COL/2021/ (084) dated June IOl 2027, the
Committee-requestedthe Cabinet Secretary Ministry of Lands and physicalplanningto
report on the implementation status of the followingreports:

1. Report of the Depafimental Commitfee on its considerahonof the petition rcgarding
{elgVed compensation of land owners for the expansion of Sigalagala-f,ausofi]
Bukura- Butere Road D260

2. Report of the Departmental committee on its considerationof the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion and eviction of the
workers from their land tn Roysambu Constituency by the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its consideration of the petition
by residents of Vuta, Mua Ward in Machakos Town Consti tuency rcgarding the

of the tarmacl<tng of Konza -Katumani Road
Report of_the Depafimental Committee on Lands on its consideration of the petition
on irregular renewal of leases of land by De1 Monte Kenya Limited
Report on the Petition regardingland issueTTn-IdifilTaveta counfy

Hmouruble Chairr l wish to respond as follows:

1. Reportof the Deparlrnenhl Commitbe on its consideration of the petition rcgruding
ila,Ioryed gompetrsation of land owners for the e:cpansion of sig3lagala-f,trcod
Bukura- Bubre Road D26O

Honouruble Chair,

The Departtnental Committee on Lands considered a petition regarding delayed
compensation for pdvate land compulsorily acquired by Kenya Rural Road-A,uthoiity
(KeRRA) in 2O11 for construction of the Sigalagala-Muioli-gukura Butere Road. The
Committee in its report dated November 79,2079 recommendedas follows:

5.
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i)

ii)

pursuant to the provisions of Article 4O of the Constitution andtheLand Act,2O7-2,

the Chairp".rori, National Land, Commrssion does gazelte the inquiry dates for the

"o*p"frory 
acquisition of land for the Sigalagala- Musoli - Bukura Butere Road

project within ninety days of the tablinggf thls report

tt," Nutio nalLandctmmission does coiduct thevaluatton of parcels of land,crops

and trees affectedby the project within ninety days upon_the.gazettement of the

i"q"i"y dates for the Sigalagila- Musoli - Bukura Butere Road

Up'"" ifr" conclusion oitt Jinquiries and remittance of compensation funds from

d.y, Ril noad Authorify (Gnnn), the Chairperson, National I,and commission

does disburse the .o*p"r,.irtion funds to the respective ptoject affected persons

within ninefy daYs.

iii)

Implementation Status

Honourable Chflir,

Recommendations (i) (ii) and (iii) are tobe actionedby the National Land Commission

andKenya Rural Road Authority KeRRA'

Z. Re*fiof the Departmental commitEe on its consideration of the petition by fotmer

workers of the liit"l"i", Jacob Samuels rcgard@-the invasion andeviction of tlre

workers from their lani in noysamtu Constituencybythe KenYa Defence Forces

Honourable C:air,

The petition concerned land L.R No. 5s75/2 claimed bI thg petitioners (Roys-1

Community Development Sociefy, the Kenya Defence Forces (KDF) and Kasarani Mall
Limited (a subsidia.y of Uchumi Supermarket PLC)'

The landwas registered in the name of Mayer Jacop Samuels (who died in 7974).The

co".**.nt puflish ed a nottce of intention to acqufue the parcel fol-th_" Kenya Defence

Forces Vide Kenya GazetteNotice No. 51,57 and 5152 of Novembet 22r 1985. On August

g, lggs an award for Kshs. 4,l,4OroOO/ - was issued by the Commissioner of Lands. A

$lotice of Taking possession' by the Government was lodged and rcgtr'stered in volume N.

io, rotio 4g4/gb File 6g49 on;.rn" 25, 7986. The notice rcquired the owner to deliver

the title document to the Registrar of Titles fot cancellation

The award was however challenged in the High Court under Land Acquisition Appeal

No. 2 of 1986. ln accordarrc. inith Section 
"13(2) 

of the I'and Acquisition Act, the

compensation monly ;r; deposited in the High louf and adeposit receipt issued by the

R;dt*.. rt 
" 
*on"ir;;r ,,rbr"q-,r.r,tly_degosli!9d to Middle Easi Bank andrcleased to the

owner of the land, on october 
's, 

tgsz. 'it. Higt court enhancedthe awatd to Kshs.

zs,oooioo andth" ru*"1ru, srrLrrquently app6,aledby the Hon' Attorney General vide

Civil Appeal No' 1O9 of 1'987.
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Tlhe appeal was stood over Senerally to pave way for an out of court settlement. The out
of court settlement was not finalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the land was allocated to Solio Construction
Company Limited as a fresh allocation in 2OO7 and,waslater transferred to Kasarani Mall
Limited on March 201 2001. ln 2019, the counfy Government of Nairobi and, the
National Land Commission also allocated the land to the petitioners who claimed to be
occapying the same. SubsequenJly, the Ministry of Lands and Physical planningiss"ea
the subdivision scheme approval letters

In considering the petition, the Committee noted in its repo rt dated December 2O1,g that:

i) Whereas there exists evidence thatthegovernment intende d.to acquire the subject
patcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation tobe mad" *r.. never concluded,ii) That although the Ministry of Defence submitte d, that the landwas valued at Kshs.
3,53O,5O0 and the sum was duly paid by the Ministry to the Commissioner of
Lands,the Commiftee noted thattheHigh iourt vnder theLandAcquisitio n Appeal
No. 2 of 1986 hadenhanced the awardto Kshs. 2g,ooo,ooo and,the same has not
been paid to date. lt had not also been demonstrated that the Kshs. g,SSO, SOO
alLegedly paid to the Commissioner of Lands was releas ed to Mr. .facobsiii) The Commiftee noted with conc ern that the KDF only occu pied, the land thiny-
three years later and the land remains undevelop ed to-date. 

'

It thus recommen ded that:

i) The Ministry of Lands and Physical planning in consultafion with the National
l,arLd Commission and the Nairobi C^o-unty gdvernment does complete the titltng
process for L.R No. 587slz within 190 days of tablingthis reportii) The Director for Criminal Investigation does investigale the ofiicers in the Ministry
of L,ands and Physical planning who may have caused loss of public funds by
gffegting fraudulent transactions relating to L.R No. SBT S/ Z and, the Director of
Public Prosecutions does prosecute any person found culpable within gO days oi
tablingthis report

iii) The Ministry of Lands and PhysicalPlanning does secure the title relating to L.R
23393 with a view of ensurin g that innocent Kenyans do not lose money tlrough
fuaudulent transactions as evidenced by the attempt to amalgamate it wiih L.R N"o.
5875/2.
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Implementation stafirs

Honourableclrfl,iarin response to recommendation (i),I wish to state as follows:

The Hono urableAttorney Generulas the pnncipalpg-"tAdvisor to the Governmentgave

;fu;ilry to the- Natioial Assembly vide a letier Rer ac/cIv / 47 / 20 dated August 1 1 ,

ZOZO rcgardingilpG;; itio^oi [n. .tport of the Departmental Committee on Iands

inthis matter(Annexrre la).Inviewof tirisadvisorY,.theMini{ryhasnotbeen ableto

imprement the reco mmendatton. we have written to ih. Hon. Attorney General to seek

guidanceon the ;ilil;;ld andshall report to the Committee as soon as we ate gaided'

Further,the Environment and,LandCourt in Nairobi issued aitdgement in ELC Case No'

153 of 201,7 tf..^..iy igltiotl) concerning tle gubject parCel of.landL'R 5875/2'

The said ju ag^""iipli.ta tn. title held byKasaiani Mall Limited and issued apermanent

iniunction ..rt uir,ii; ih. petitione^ ito* trespassing on the land' A copy of the

jidgment is marked (Annexue 1b)'

The Petitioners also have asubsisting court case ov€r the subjectlgyd-althe Envircnment

and Land Court * Nui.oUi, JudiciaT Review Applicatron No' EOOS oF 2O2o (Republic-

versus-Di rector LandAdministr ation,Ministry of Iands & Physical Planning, chief Land

Registrar and the Attorney General)

Honourable ct,frirrin response to recommendation (ii), I wish to state as follows:

llre recommendation of the Committee is to be actioned by the Director of criminal

Investigations.

Hononrable cttr,;E,in response to recommendatton (iii),1 wish to state as follows:

L. R No. Zgggg is registered in favour of Kasarani Mall Limited. The parcel is adjacent to

L. R sgTsl z and.is not in contention given that the applicatton by Kasaranilvlall Limited

ioi u^utgamattonof the two propertiis was never finalised.

s. Report of the Deparhmental commithe on Iands on its consideration of the petition

by residents of yafi-, Mg_w"a ir, rrar"tutoos Town constit[ency regadiry flto

;Lttudfi"n of public'rcad (Ya nza-r'atrwtiRoad)

Honourable C}nfu,

The National Assembly Departmental comrnittee on Lands considered a petrtron.by

residents of vota, Mua"ward in lvtachakos Town constituency regar!}{g the obstruction

of the tarunaching of the Konza-Kaiiuni road over a conteited4oo Meters portion of

mi rouatraversiig on private land L'R No' 355/2'

In its rcport datedoctober, Zolothe committee noted that arthoughthe 40o meters road

passing through i.n No.' 7g74 it-;;i a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road, is the shortest and most convenient
1oute.19ining the Mombasa Road for use by the residents of Vota and other members of
thepublic. It thus recommended:

i) that the Nafional l,and Commission does consider facilitahng the creatron of a
public light of way pursuant to Section 743 of the Land ectrZol1 to ensure the
convenient passage of the residents of Vota through the 4OO meters road which
they have been using for over fiffy years within si-x months of the tablingof this
rcpofi

ii) The Cabinet Secretary Ministry of Lands and Physi cal Planning does fast track the
development of the landvalue index as contain"d i4 theland,ialue (Amendment)
Act 2079 to address the challenge of over-valuat-ton of land identified for th'e
development of public projects within three months of the tablingof this r"port.

Implementation Stafus

Honourable C}IEfurin response to recommend,ation (i),1 wish to state as follows:

The process for the cteatron of a public right of way is prescrib ed. under Sections 143-
148 of the I'and Act, 2012 rcad together with Part vil of the Land, Regulation sr 2OIZ.

The NationalLandCommission is empowered undersections 143 to 148 of theLand Act,
?91.2 to_crcate a public right of way. A public right of way qeated for the benefit of the
National Government or County Govenlment, a lncal euinority or any corporate body
to facilitate the functions of such bodies is referred to as awayleive. Whlre a'publicright
of way is created for the benefit of the public as is the casqherein it is refeired to is a
communal right of way.

Under Section 145 of the Act and Regul ation 51 (Z) of the Land Regulation s, ZO|Z, a
cgunty Sovernment, an association or any 5r:oup of persons may maki the application to
the Commission fot creatton of a communalright of way. The Commission may also make
the application on its own motion pursuant to Secti on 746 of the Act. The ip[tiriii i,
tequrtedto obtun a-survey 

_rnap from the authorify responsible for survey an|'markthe
proposed position of the public (communal) rightof way.

Regulation 52 (1) requires the Commission to serve a nohce of the application to all
persons occupying theland over which the communal right of way is sought andmake
an announcement of the notice in a radio stafion with nationwide c-overage. The
Commission is also supposed to publish the notice alongthe route of the proporJd right
of way.

Upgn _teceipt of all information and where there are no objections after expiry of the
penod specified in the notice (90 days) the Commission shalirecommend to tire'Cabinet
Secretary to create the communalrightof way (Regulation 5s).
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where there are objections/representations to the applicanon, Section 746 of theLand

Act requires the commission to consider representations and objections received

p".r"r"i t" the said notices and tecommend to the Cabtnet Secretary whether to carry

out a public inquiry into the re-presentations/objections or refer the application for

ueationof u.o**Lnit rigttof way to the c9lnty Sovernment for its opinion or !o
initiate and facilitate negotiations with !"rsot's who have made

iii*"i"t^iioirtoai,""tions or, thE application with a view of reachinq a consensus on

that application.

Honourable Cl:mir,

where the recom mendationis for a pubric rnqufuy, the Cabinet secretary will constitute

a public inquiry panel constituting,'u r"prrsgntair-ve of the Insfitufion of Surveyors of

Kenya, Ministry i G"at and Phyli cal ilanninS, hY Sociefy of .Kenya, National Land

Commission, the respective county gov-erlmeti'and Kenya Institute of Planners' The

inquiry panelwill then placea two.#eeks'notice specifying the datertime andplace of

inquiry to all parttesto make submissions on the applicit in for the communal right of

way. At the expiryof two weeks from the date of heiring,ar.epottoilhe inquiry shall be

submitted to the ciiti"tSecretary (Regulations 55 & 56 of the Land Regulations,2ol7)'

where the Commission reconunends that the matterbe referred to the respective county

5or".rr*.r,t, the cabinetSecretary shall within two weeks refer themaltet to the counfy

government to g*. th.i, opinioi. The counfy government shall within fwo weeks

forward its opinion to the iabinet Secretary in lvriting GegUlation 57 of the Land

Regulations,2Ol,T).

where the Commission recoftlmends negotiations, the cabinet secretary shall within two

weeks initiate ,.gltiuiions between thJpersons who made objections / representations

and the applicant.

The cabinet secretary will determine whether or not to create the communal rilghit of

;;y-;fw conSa..ing as the case be the recommendation of the Commission, or the

adviceof the county {or".r,*"nt or the outcome of any negotiations that may have been

rcached,between the"appticantfor the right of way and those who made representations

or objections.

If the cabinetSecretary decides to create a tigltt of way, an order to that effect which

shall,bepublisheJ in tire Kenya Gazette. OncE the otdet is made, any- person"who had

made representation or objeclion to the applicalion to the creation of the rryht of way

may appeal againit-the de&sion of the Cabrnet Secretary to the Court only on apornt of

law.
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Hononrable Chair,

Section 148 (1) of_th9 Act provides that compensation shall be payable to any person for
the use of land which the person is in lawfulor acfiml occupition with respect to the
conununal right of way which compensation shall be based on the value of ihe land as
determined by a qualified valuer. Section 145 (4) of the Act places the duty to pay
compensation upon the state_departmentrpublic authority or corporate authority itrat
has applied for the communal igltt of way.

Under_Regulatron 60 (1) of the Land Regulation s,20'1.7 the Cabtnet Secretary may create
the public right of way upon completion of the processes outlined above.

Honourable C}llmir,

The Land Actr 2072 and the land Regulations,2Ol,T have an elaborate procedure to be
followed when one wants to create a communal right of way over piivate land. The
Commission throughaletter Ref. NLC/1,/26/l datedApril 19;ZoZ1 iecommended theqeation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Departmental Committee on Lands (Annextrre 2). However, the
recommendations of the Committee arc subject to the process prescribed in law. We have
engaged the Commission to take the necessary steps provided in law vide our letter Ref.
MOLPP/ADM/CSO/I/760 dated April 29,Zozt(Annexrre 3). Once this is done, we
shall action accordingly.

Honourable Cllmit,in response to recommendation (ii), I wish to state as follows:

Further to our report dated March 3, 2027 contained in Annexl^rc 4 (Pgs. 1l-14l .,1
wish to repofi that we have since prepared andundertaken stakeholder valid,ation of
IandYalue Index Maps for KakamegarBusiarBungomarYlhiga and Siayacounties. The
main challenge remains shortage of funds to fast track the process.

The l,and Yalue Index Maps shall be submitted by end of August , 2021 for approval by
the National Assembly and the Senate in accordance with Section l}7Aof thi Land Aci,
2072.
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&n*wnof the Deparlrnental c.ommittee on Iands on its consideration of the petitircn-: 
;;-irrrgul6 rrcniwal of leases of land by Det lyonte IGn)'a Limited.

Hononruble &ut,
The Committee consideted a petition presented by Mr' Philip Njuguna on behalf of

iandaraResidents Associatio n^regardiig furcgalar ienewal of leases held by De[ Monte

ia;;t; Limited. The petitioners 
-clatmed that the County Government of Muranga

renewed the leases to bel Monte conrrary to section 13 of theLandAct requiringpublic

iiiii"rp^fi.n to determine whether the publichad an interest in the land.

The Committee in considerin gthepetition noted thattheNational LandCommission dealt

with the matter as a histo fical land injustice claim and rccommended, ary9lq 9Jh,t'
iil;;;;ihil ti" iia n"tarv ?91 Monte Kenya Limited be resurveyed to establish if the

company was rn ;;;;;i";'of land that it is not registered to hold. The committee also

observed that deJpli" ifr.." being several court caies regardinS.lelewal of leases and

implemen tation oi ir," ...o**.idations of the Commission, Del Monte Kenya Limited

was not opposed the resurvey of theland in question'

It therefor e made the following recommendations in its report dated November 201.9:

i) The Director of Surveys, Ministry of Lands and Physi cal Planning does resunrey the

iiia naa by Del Monte Kenya Li^it"d in Murang'a and Kiambu counties within

ninety days of tablingof this report.
iO ihe National LandC"ommission do.r investigate the circumstances under which L.R.

Nos. 10g6 2, 70741, 11 g72, 2g5g, 4879 ind 77746 that were said to have been

surrendered to the Governmentby two companies namely Sassa Coffee and Rappit B.

Limited were later irregularly acquired by Del Monte Kenya Limited within ninety

days of tablingthis rePort.

Implementatim status

Hononrable cltairrin response to recommendation (i), I wish to state as follows:

In our report dated October 27,2O2O (Annexup 5) (fgs. 9-l!,the Ministry-reported

that theresurvey oi tt . randheidby Der Monte Kenya Limited in Muranga andKambu

counties was undertaken as directed'

The County Governments of Mutanga andK?^?Y.have not yet given theit appr-ovals to

the subdivisions and the extension"/renewal of the leases (tbrm PPA 2) to facilitate

registration.
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Hononrable Chafurin response to recommendation (ii), I wish to state as follows:

The recommendation is directed atthe National LandCommission.

5. Report on the Petition rcgiadiryland issues in Taita TavetaCounty

Honourable Chair,

The petition emanated from allegations that Teita Sisal Estate had encroached into a
contiguous community land. The National Assembly Departmental Committee on la.nds
recommended that the Ministry ascertain the boundaries. A boundary confirmation
survey was caruied out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offeied to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended in its report
dated June, 201,5 the excision of 25O acres of land from Teita Sisal Estate for
fotmalization of settlement of residents of Singila Majengo village in addition to the
public utilities within the estate as agreedby the management of feita Sisal Estate.

Implementation status

Honourable Chzit

In our report dated March 3,2021 (Anne:aup 4) (Pgs. 76-17), the Ministry reported
that the excision of Singila Majengo Village, Mwandish a Primary School and the public
utilities including the roads and the railway reserves was undertaken vide Survery Plan
No. F/R 467/87. The County Government of TaitaTaveta approvedthe applicationfor
subdivision and change of user vide a PPA 2 form dated November 74, 201.9.

This resulted in creation of Mwatate/Mwatate Block 1/ (11- 13). Parcels 77 and 72 are
to be surrendered to the National Government while parcel 13 is to be registered in the
origrnal owner's name. The owner proposed to furthei subdivide parcel 73.

The Directorl,and Administration issued subdivision scheme approvalletters onJanuary
4,2021 as follows;

Parcel No. Size GIa.) Beneficiary
Mwatate/Mwatate
Block 1/ 7l(Shingtla
Majengo) 85.81

Land Settlement Fund Board of Trustees
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Mwatate/Mwatate
Block 1/ 1,2 (Mwandishi
Primary School)

6.34
Cabinet Secretary to the National Treasury

Mwatate/ Mwatate
Block 1/74

1191.19 Teita Estates Limited

Mwatate/Mwatate
Block 1/ 75

4936.57 Teita Estates Limited

Mwatate/ Mwatate
Block 1/ 1,6

406.26 TeitaEstates Limited

Land Settlement Fund Board of TrusteesMwatate/Mwatate
Block 1/ 77 (Langateni)

132.54

In our last report dated March g, 2021, the we reported .that we _were waiting for
surrender of the mother title to faciiitate registration of the scheme and issuance of titles.

Hononrable &air,l wish to report that the title has since been surrendered. There were

Charges registered against the iitle in favour of Standard Chartered Bank Limited which
were}ischlrged on May 5, 2021, to facilitate registration of the subdivisions. Annexrre
6 is a copy of the title.

The Ministry shall process the titles in two weeks time.

, I submit.

EGH

Jaly 29r202l
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Submission by the NationalLand Commission

regarding the implementation status of the Report of

the Departmental Committee on Lands regarding

irregular renewal of leases of Land by Del Monte

Kenya Limited
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P.O. Box 41842-00100
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NAIROBI

19th July, 2021-
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Refelence is made to the following under listeci'matters that the National Land Commission
was invited by respective National Parliamentary committees.

The sessions were conducted virtually and respective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and cooperation.

,.'.j-.- , '

Gershom Otachi Bw'Omanwa
CHAIRMAN
Encl

s/No Ref/Date Subject Matter Committee
1 N A/ DAA5C / Sgy2o21 / (32)

lO'h March 2021
of Various responses

to petitions
lmplementation
Status on House
Resolutions

2 NA/DAASC/Cot/Zo2t/(oZ1) of
10th June 2O2T-

Various responses
to petitions

lmplementation
Status on House
Resolutions
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Wealth,

NATIONAT IAND COMMISSION

RESPONSE ON IMPTEMENTATION STATUS OF HOUSE RESOTUTIONS

REPORT BY:

GERSHOM OTACIII BW'OMANWA

CHAIRMAN

19tn fuly, ZOZL
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RESPONSE TO THE SETECT COMMITTTEE ON IMPLEMENTATION STATUS OF HOUSE

RESOTUTIONS

Honourable Chair,

Pursuant to a letter Ref. NA/DAASC ICOUaOZLI @71) dated L0th fune' 202'1" the

committee requested the Ministry of Lands and Physical Planning (MoLPP) and the

National Land commission tNLCi to apprise it on the implementation status of the

foiiowingr€Ports. 't '

1. Report of the Departmental committee on its consideration of the petition regarding

deiayed compensation of land owners for the expansion of Sigalagala-Musoli-

Bukura- Butere Road D260, as communicated vide our letter Ref:

NA/DCS/C Ol/ }Otg / (134) dated 17th December' 2OL9;

Z. Report of the Departmental Committee on its consideration of the petition by

former workers oftn" late Mayer facob Samuels regarding the invasion and eviction

of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces as communicated vide our letter Reft NA/DLP/TB0/RES.006/2020 dated

LTth August,2020;
3. Report of the Departmental Committee on Lands on its consideration of the petition

by residents of Vota, Mua Ward in Machakos Town Constituency regarding the

obstruction of the tarmacking of the Konza-Katumani Road, as communicated vide

our letter Reft NA/DLP/TBO/RES.O9/2020 (11) dated 18th september,2o2o;

4. Report of the Departmental Committee on Lands on its consideration of the petition

on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee's consideration and understanding

in rescheduling the meeting as requested vide our letter P.ef. NLC/1/3L dated 25th fune

Z0Zl and your subsequlnt invitation as communicated vide your letter Ref

NA/DAASC /tOt/ZOZtl @SZ) dated 12th fuly, 202Lfor a physical appearance.

Honourable Chair on the matters stated above NLC wishes to respond as follows-

1. Report on a petition by residents of lkolomani Constituency regarding delayed

compensation of landowners for the expansion of Sigalagala-Musoli-Bukura
Butere Road D26O

The NLC in its submission to this Committee on WednesdaY 14tt' April 2OZl

responded as follows;

2



-.i."

2. Subdivisions: Some parcels had been subdivided and this would necessitate publication

of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels.

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer facob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces

The NLC in its submission to this Committee on Wednesday 14tt' April 2021
responded as follows;

2.lBackground and Context

Honourable Chair,

The Committee considered a petition by former workers of the late Mayer facob Samuels'

regarding invasion and eviction of the workers by the Kenya Defence Forces from L.R No.

5875 /2 located in Roysambu measuring 1,7.L6 acres.

The petitioners claimed that they were former workers of the late Mayer |acob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away in L974. They claimed that the deceased's family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from
the land in April 20L9.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer facob Samuels from Bau Salau under a 99-year lease with effect from
November L,1904. The lease expired on November L,2003.

The Government published a notice of intention to acquire the land for the Kenya Defence

Forces and a'Notice of Taking Possession'by thO Government absolutely was lodgecl'afirl
registered in fune 25, L986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.

3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is
pending in the Court of Appeal.
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An application for extension of the lease was made by the administrator of the estate of the

late Mr. facobs on November 4, 1985. This was however declined by the Commissioner of

Land since the process of compulsory acquisition was ongoing, According to the National

Land Commission and the Nairobi City County the land therefore reverted to the county

government upon expiry of the lease. This was the basis for the approval of the subdivision

ind subsequent allocation to Roysa Community Development Society.

In 200L, the land was allocated to Solio Construction Company Limited through an

allotment letter as a fresh allocation and a title issued. The land was later transferred to

Kasarani Mall a subsidiary of Uchumi Supermarket PLC on March 20'2001'

In considering the petition, the Committee noted in its report dated December 2019 that-

i) Whereas there exists evidence that the government intended to acquire the subject

parcel of land, the acquisition process was not completed as the out of court

settlement on amount of compensation to be made were never concluded.

ii) That although the Ministry of Defence submitted that the land was valued at Kshs.

3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,

the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of
1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid

to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to

the Commissioner of Lands was released to Mr. |acobs.
iii) The Committee noted with concern that the KDF only occupied the land thirty-three

years later and the land remains undeveloped to date

In the end, the Committee made the following findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya

Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

, . i.i) Based on the submissions of the National Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the

Iast registered owner of L.R. No.5875/2 was Mr. M.f ' Samuels.

iii) There was no surrender or cancellation of the original certificate of lease held by Mr.

Mayer facob Samuels on L.R No. 5875/2

iv) In accordance with the property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. f. Samuels

signi$ring that the records of the county still identify Mr. M. f. Samuels as the owner
of the land

v) The National Land Commission confirmed that the lease for LR. No. 5875/2 expired
on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution
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vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identiffing each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual
ownership upon payment of Kshs. 69,500.00 of '.vhich some of the members..had

viii) There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent
transactions on L. R No. 5875/2leading to loss of public funds.

ix) Although, the Ministry of Lands and Physical Planning submitted that it was aware
that the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development
Society for titling of L.R. 5875/2 to individual members.

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents
submitted to the Committee indicate that the Ministry was involved in the sub-
division process .. . , ._i.,

xii) In response to the Petitioners' prayers and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County
Government does complete the titling process for L. R No. 5875/2 within 180 days
of tabling of this Report

xiii) The Committee also recommends that the Director for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No.5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

xiv) Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does secure the title relating to L.R 23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced
by the attempt to amalgamate it with L.R5875/2

.:
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Honourable Chair,

In the report dated December 5,2}lg, the Departmental Committee on Lands made the

following recommendations;

i) The Ministry of Lands and Physical planning in consultation with the National Land

Commission and the Nairobi County government does complete the titling process

for L.R No.5875/2 within 180 days of tabling this report.
ii) The Director for Criminal Investigation does investigate the officers in the Ministry

of Lands and Physical planning who may have caused loss of public funds by

effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report.

iiiJ The Ministry of Lands and Physical Planning does secure the title relating to L.R

23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No'

587s/2

2.2 Implementation status

Honourable Chair, I wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the

reBgrt by the Lands Committee and its final recotnmendations; That NLC is expected to

play a consultative role with regards to reLommendation number (i) as listed above.

Notably, the NLC does not have a direct or primary role in the processes of registration,

cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme

Court in SC Advisory Opinion No. 2 of 20'1,4 - In particular, in Paragraphs 289,292,293,

310 and 31.1 the Supreme Court addresses the issues of the role of National Government

and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the law and it's mandate.

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

Hlonourable Chair,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.

8



--t'

3.2.2 Statutory provisions
The land Act, 20'1.2 section 143(1) provides that subject to and in accordance with this
section and section L46, the Commission may, create a right of way which shall be

known as public right of way. Further, section 145 states that a county government, an
association, or any group of persons may make an application to the Commission for a

communal right of way. Section 'J.46 provides the determination of public right of way,
process and procedure the Commission shall use to create a public right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands
who makes an order through a gazette notice upon recommendation by the
Commission.

Once the Cabinet Secretary has made an order to create a public right of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys
to be delivered to the Registrar to enabie the registrar to exercise the powers under this
section.

Section 148 states that compensation is payable to any person for the use of land, of
which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once created shall vest in either National or County Government as the case may be.

The Land (General) Regulations provides the instruments required in creation of the
right of way (i.e.FORM LA.54 and FORM LA.55).

3.2.3 Recommendation to the Cabinet Secretary
The Commission recommend the creation of public right of way by the Cabinet
Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1)(b)
of the Land Act, 201.2. A letter Ref. NLC/1/26/L dated L3th April 2021,has been written
to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect
(Annex3).

3.4 Current Implementation Status
The national land Commission pursuant to 'the recdmmendations of the Commi-ttee'
proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref.MOLPP/ADM/CSO /L/760 dated 29th April 202L. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)
In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 dated 25th June
2021,(Annex 5).
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-21

issued by the Government printer vide letter reft NLC/VAL.7555/L6 dated 22nd lune

2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2na fulY 2021 (Annex

Z), K|RA responded and requested for termination of the process citing the fact that the

road had been re-aligned.

A subsequent letter Ref KURA/URPD/SUR /3 (3L) dated 9th luly 2021' quoting earlier

.or."rpondence Ref.KURA/URPD/SUR/5(2) dated 4th-f une 202L from KURA affirmed its

inability to execute the maiter as envisaged by the Lands Committee (Annex I &9)'

The Commission is unable to progress this matter further without assurance of availability

of budgetary support to meet administrative costs as well as compensation (if any) for the

land affected. The Commission further needs guidance from the Committee on the overall

way forward as well clarity on Government Agency that is to be vested with the Public

nignt of Way once creat"d trking into consideration that the identified agency will be

lg.iponsible ior the administrative costs as well as. cgmpensation (if any)'

4. Report of the Departmental committee on Lands on its consideration of the

p"iiUol on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the presented

status of Del Monte landholding;

SN Parcel No. Use Size(Ha) Lease Period Term County

1 1,3289 Industrial 22.84Ha L973 - 2022 49 Muranga

2 L21,57 /2 Agricultural 40.87Ha 1973 - 2022 49 Muranga

3 1,2L57 /3 Agricultural 2.987Ha L973 - 2022 49 Muranga

4 17.1,57 /4 Agricultural 2.31LHa

5.677Ha

1973 - 2022 49 Muranga

5 L21.57 /5 Agricultural 127? - 2022 49 Muranga

6 L2203/r Agricultural 210LHa L970 - 20L9 49 Kiambu

7 L2203/2 Agricultural 56.57Ha 1970 - 2019 49 Kiambu

8 12t58 Agricultural 2972.BHa L973 - 2022 49 Muranga/Kiambu

9 121"57 Agricultural 3938.4Ha 1973 - 2022 49 Muranga

Total (Ha) 9,1"43.455Ha Appx.Z2,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal

Honourable Chairman,

The NLC received applications for extension of leases for three (3) listed properties; LR
NOS. 122O3/L, 12203/2 & 12158 located in Kiambu County and Seven (7) listed
properties; LR NOS. 12157 /L,12157 /2,l2ls7 /3,12157 /4,12157 /5,12L58 & 13289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (L) of the Land (Renewal and Extension of Leases) Rules, 2OL7 the
application letters were supported by the following documents:-

l.
ii.

i ii.
iv.
v.

vi.

Completed Form LA22;
Official Searches from Land Registry;
Copy of titles for each property;
Copies of Certificates of Incorporation;
Company Search (CR 12);
A resolution of the Del-Monte IKJ Limited Board to apply for extension of

leases
Kiambu/ Murang'a County Rates Clearance Certificate;
Rent payment receipts;
A Planning Report prepared by their appointed Planners;
Copy of the Physical Planner's Practicing Certificate;
Copy of the written consent from Del-Monte Kenya Limited appointing

Plan Consultants Limited to act on their behalf; and
Summary report on Del-Monte.

vll.
viii.

ix.
x.

xi.

xii.

The National Land Commission vide letter NLC/8/l dated 9th October 2A2O forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
copied to respective Coungr's Executive Committee Member in charge of Lands as provided
for in rules 2 (2),2 (3),2 (4) and 2 (5) of the Land (Renewal and Extension of LeasesJ
Rules, 2077(Annex 10).

Further NLC drew the attention of all parties vide letter Ref. NLC/8 /L dated 9th October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLI/004/2077 and Gazette Notice Number
L995 dated 1st March 20L9 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11).

Honourable Chair once the Commission receives a feedback on lease renewal request, it
will proceed to process the request as pet the law.
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4.3 Response with respect to LR No 12158

The National Assembly Committee on Implementations on its sitting on Wednesday 14ttt

April 2021discussed and tasked the National Lands commission investigate claims that

parcels related to LR. No 12L58 were surrendered to the government by two companies

namely Sassa coffee and Rapids Limited before being acquired by Del Monte Kenya

Limited.

Tiie Committee specifically on its consi<ieration of a report from the Departmental

Committee on Lands, observed that the submissions made by the Ministry of Lands and

physical planning indicated that LR. No 12158 measuring 2900 acres in Muranga County

that is registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos

10862,107 41, Lt3L2 and 1 1 1'46.

Honourable Chair, we wish to submit as follows'

The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. L0862, 1074L,LL372 and LLL46 (including LR. No' 2953 not

mentioned in this report) were owned by Chui Estates Limited upto around 1973 when

through a memorandu.o of registration of transfer of lands and at a consideration of

Xsh.Z,OOO,O00 they were transferred to the Government of the republic of Kenya. The

transferwas executed on ZLstMay 1973 (Annex1^2 &13)'

Implementation Status
The Commission has written to the Ministry of Lands as custodian of land registration and

survey records vide our letter NLC/8/1 dated 22"d April202L and is awaiting response.

(Annex 14)

The Commission notes that the recommendations of the Committee on amalgamation and

subsequent ownership of the parcels of land in question by Del Monte is better actioned by

the M;LPP who are in a better position to conclusively respond to the amalgamation

question,

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair,

5.1 Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a

contiguous community land. The National Assembly Departmental Committee on Lands

recommended that the Ministry ascertain the boundaries. A boundary confirmation survey

was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion

of land occupied by the communitY'
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The Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from Teita Sisal Estate for formalization of settlement of residents of
Singila Majengo village in addition to the public utilities within the estate as agreed by the

management of Teita Sisal Estate.

5.2 Implementation status

Honourable Chair,

The recommendations of the Committee are to be actioned by the Ministry of Lands and

Physical Planning.

Honourable Chair, I Submit

GERSHOM OTACHI BW'OMANWA

CHAIRMAN

19h JulY, 2OZl
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flnnex 2
ln the Matter of the National Land Commission [2015] eKLR

ENYATAW
$ruc lolol lnhdnlli?n b Ftttlc Xnordodg.

REPUBTIC OF KENYA

IN THE SUPREME COURT OF KENYA

(coram: Mutunga, cJ; Rawal, DCJ; Tunoi, Ibrahim, ojwang & Ndungu, scJJ.)

ADVISORY OPINION REFERENCE NO. 2 OF 2014
.BETWEEN-

THE NATIONAL LAND COMMISSION............. ........APPIICANT

.AND-
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ln the Matter of the National Land Commission [2015] eKLR

[309] From the foregoing assessment, it is clear that the applicant's specific reques!
that this Court delineate the respective functions of the NLC and of the Ministry of Land,
is already answered with sufficient clarity: the allocation of discrete functions to the one
or the other is not possible, or indeed necessary. The essence of the Supreme Court's
Advisory Opinion is that the vital subject af land-asset governance runs in functional
chains, that incorporate different State agencies; and each of them is required to
work in co'operation with the others, within the framework of a scheme of checks-
and'balances-the ultimate goal being to deliver certain essentials to the people of
Kenya.

[310] Falling within that broad opinion are more limited sub-sets-an important one
being this: The NLC has a mandate in respect of various processes leading to the
registration of land, but neither the Constitution nor statute law confers upon it the
power to register titles in land. The task of registering land title lies with the
National Governmenl and the Ministry has the authority to issue land title on behalf
of the said GovernmenL

[311] That the Ministry of Land is the special entity with authority to register and issue
land title, in this Court's opinion, bears restating. Land title, by its singularity as the
mark of entitlement to landed property, is the ultimate expression of a vital property
righ! quite apart from being the very reference-point in numerous financial and
business transactions-national and international. On that account, the sole national
repository to issue, and to guarantee the validity and integrity of title, is the central State
machinery, as a player on the international plane, qcting through the Executive argan.

13121As already noted herein, the varlous sftItlutes reliting to land are not in all cases
consistent among themselves; and in some cases they have been framed with
imprecision, and without a clear reflection of the relevant principles of the Constitution.
We recommend that the complete set of land-related statutes, be placed before the
Honourable the Attorney-General, and before the Kenya Law Reform Commission,
for a detailed professional review, in the context of this Advisory Opinion.

[313] In the course of rendering this Advisory Opinion, we have considered the
mandates of the NLC as set out in the Constitution [Article 67(2) (d), (e) and (f)]. These
are: conducting research on land issues and on natural resources-with appropriate
recommendations to certain agencies; initiating inquiries into historical land
grievances-and recommending courses of redress; promoting traditional methods of
resolving land confl ict.

13141 From those provisions, it is clear to us that the NLC bears a brains-trust mandate
in relation to land grievances, with functions that are in nature consultative, advisory,
and safeguard-oriented. As regards such functions, the NLC, on the basis of clearly-
formulated statutes, should be able to design a clearly-structured agenda for regular
operations and inter a/ra, should seek to devise a well-focussed safeguard-mandate in
relation to land issues.

[315] Co-operation and consultation with otlier State organs will be important, in
identifying, and defining urgent tasks on the NLC's agenda. And "consultation" in this
regard, is aptly defined in comparative judicial experience, in the English case,
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finne x e
ln the Matter of the Nationat Land Commission [201S] eKLR

12891 The foregoing sub-Section separates the role of "land administration,, from"registration", notwithstanding that the term "land administration,, has a wider meaning
under the Act, which suggests the inclusion of functions of registration of title. As
implementation is of the essence, we are of the view that a definition on its own, does
not confer any definite category of power; only by a substantive provision in the
relevant Act, can a specific head of power be vested upon any agency. As observed in
para.287, the position is that, under the Land Registration Act, the NLC has no power to
reg ister title documents.

l29ol We recall that neither of the other statutes have defined the term ,,management,,,
or "administration". Consequently, the meaning of the two terms can only be inferred
from the context within which they have been used. For instance, Section B of the Land
Act is prescriptive of the management role of the NLC. It should also be noted that the
Section falls under Part II of the Act, entitle d.'management of public land': and this gives
additional functions to the NLC, separate from those listed under Section g. These roles
include identifying public land; keeping a database of all pubtic land; sharing of data; and
land mapping, among others. The Act also prcsci:ibes the roles to be performed by the
Cabinet Secretary, with regard to the managernent and administration of public land.

l291l It is proper to observe, thus, that the Land Act substantively addresses the
'management' function of the NLC. This is because it establishes mechanisms with a
bearing on interests in public land. This is consistent with the intention of a variety of
public documents, and of the Constitution-that of establishing an independent
institution that will, in consultation and co-operation with the National and County
Governments, supervise dealings in public land.

12921 Now as regards the NLC Act, it was established to, inter alia, provide for the
management and administration of public land; The roles of the NLC, according to the
NLC Act, are in tandem with its roles in the Land Act. These include: allocation of land;
disposing of public land; leasing and effecting change of user. These roles are the
preparatory steps towards registering a title. Neither of the two statutes gives the NLC
the function of registration of title, in express terms.

12931In conclusion, the application of the term 'management' and 'administration,, in
all the three statutes, is consistent with the functions of the Commission as expressly
donated by the Constitution. It is clear to us that the function of "registration of title,, is
not with reference specifically to "public land". Registration is conceived to entail all
categories of land; and in our view, fragrtrintinfi title issui'nce-such a crucidl indicia of
the fundamental right of property-could not possibly have been in contemplation
during the legislative process. For such would not only negate constitutional principle,
but would probably breed such anarchy and abuse, as would certainly harm the public
interest. Land title, the symbol of a vital asset, requires the effectual and conclusive
mechanisms of the State's most central agency. A proper interpretation of the provisions
of the Constitution and the statute law, in this context, should be aimed at achieving
coherence, clarity, and certainty.

o The NLC, National and county Governments: Relationship of Agency,,

12941 Mr. Kilukumi, Iearned counsel for the 2nd Interested Party, urged that the
relationship between the NLC and the National Government is one of agency: since NLC,s
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OFFICE OF THE CIIAIRMAN
ACK GARDEN AIVNEX BUIIDING
IdNGONGAVENUE
P.O BO]{ 444r7-ooloo
NAIROBT .:

' i gth october, 2o2o

z
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Tel. ozoSoooz4e
Bmail. chair@landcotnmission.go.ke
Website: www.landcommission.go.ke
When replying please quote

Ref: NLC/8/1

Ms. Farida Karoney, EGH
Cabinet Secretary
Ministry of Lands and Physical Planning
Ardhi House
NAIROBI

Dear C' S" /{c-, vute-'/

RE: APPLICATION FOR EXTENSION OF LEASES FOR LR NOS. L22O3|L, L22O3l2
AND 12158, DELMONTE (K) LIMITED: KIAMBU COUNTY

We have received applications for extension of leases for the above three (3) listed properties

located in Kiambu Cbunty from Del-Monte Kenya Limited under rule 2 (1) of the Land (Renewal

and Extension of Leases) Rules, ZOL7. The application letters are supported by the following

documents:-

i. Completed Form lA22;
ii. Officiat Searches from Land Registry;
iii. Copy of titles for each property;
iv. Copies of Certificates of Incorporation;
v. Company Search (CR 12);
vi. A resolution of the Del-Monte (K) Umited Board to apply for extension of leases

Murang'a County Rates Clearance Certificate;
vii. Rent payment receiPts;
viii. A Planning Repoft prepared by their appointed Planners;

ix. Copy of the Physical Planne/s Practicing Ceftificate;
x. Copy of the written consent from Det-Monte Kenya Limited appointing Plan

Consultants Limited to act on their behalf; and

xi. Summary repoft on Del-Monte.

We forward the above documents for your consideration as provided for in rules 2 (2),2 (3),

2 (4) and 2 (5) of the Land (Renewal and Extension of Leases) Rules, 2OL7.

ro

*,{

We look forward to your response.



Thank you for your suppoft and cooperation

Yours *, nc-4-et|7,

/iilr,", -rdT
.tz>/

Gershom Otachi Bw'Omanwa
CHAIRMAN

Encls.

Copy to: The County Executive Committee Member

Lands, Housing, Physical Planning, Municipal Administration
and Urban DeveloPment
Kiambu County
P.O. BOX 2344-00900
KIAMBU J
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OFFTCE OF THE CTIAIRIT{AN

no,

Tel. o2o8ooo242
Email. chair@landcommission.go.ke
Website: www.landcommission,go.ke
When replying please quote

Ref: NLC/8/1

ACK GARDEN ANNEX BI,III..DING
r*NGONGAVENUE
P.O BO,( 41,l17-oo1oo
NAIROBI

gth Octobe\ 2O2O

Ms. Farida Karoney, EGH
Cabinet Secretary
Ministry of Lands and Physical Planning
Ardhi House
NAIROBI

Dear C' 5" /<zl,7-'j\zt-L)-, .,/

NATIONAL LAND COMMISSION DETERMINATION ON HISTORICAL I.AND

INJUSTICE CLAIMS AND LMGATION RELATING THERETO LEASE RENEWAL

FOR DELMONTE (K) LIMITED

We make reference to the above matter and correspondences forwarding applications

for renewal of leases.

The Commission is mandated under Afticle 67(L) (e) of the Constitution to initiate

investigations, on its own initiative or on a complaint, into present or historical land

injusticls, and recommend appropriate redress. The Commission received a complaint

from Kandara Residents Association over Land Reference Numbers LZL57, tZl57l2,
LZLS713, LZLS714, tZL57l5 and 13289 located within Murang'a County and L.R 12158

located partly in i4urangia and Kiambu Counties which are in use and registered to

Detmonte 1fj Umited, alieging historical land injustices had been occasioned upon them.

The Commission aftei investigating the alleged historical injustice gave its finding vide a

determination dated 7s Feb--ruary ZOilS and which was subsequently gazetted vide

Gazette Notice No. 1995 dated 1* March 2019 with a recommendation tha!

1. A resuruey should be undertaken by the Director of Suruey in conjunction with County

Governments of Murang'a and Kiambu to establish if there is any variance between

land leased and land the company occupies. Any residue should be given/surrendered

to the Claimants for resettlement and the County Government for public purpose in

the ratio of 70:30 respectivelY;



2. Should it be found that there is no residue, then on expiry of the lease a suitable

amount of land should be set aside and held in trust by the County Governments for
purposes of resettlement and public utilities; and

3. That Delmonte (K) Limited to surrender all public utility within the land to the relevant

National and County Government agencies whether the leases have expired or not.

Extension and Renewal of leases over the subject parcels registered under Delmonte (K)

Limited have however been in constant contention among various parties as enumerated

below.

That four (4) court cases halre since been fiied bylagainst Delmonte (k) Limited and have

been under judicial consideration in both the High Court, Environment and Land Court at

Nairobi and Muranga. The court matters are follows;

a) High Court Constitutionat Petition No. 398 of 2015 at Nairobi, Delmonte (K)- 
l-imitea Vs County Government of Muranga and The Honourable Attorney
General, which predominantly is anchored on that the County Government of
Murang'a had unreasonably and illegally withheld a letter of no objection to the

renewJl of the leases to land registered under Delmonte (K) Limited, by demanding

that it cedes a portion of its land to the County Government. The conduct of the

County Government was faulted for violating the petitioner's right to private property;

for offending the right to a fair hearing and for being discriminatory as enshrined

under Article LO, 27 (1) & (2), 40 and 47 of the Constitution therefore urging the

court to intercede.

The same was however dismissed vide a judgement dated 20s September 2019

where the constitutional court held that the issue raised by the Petitioner (Delmonte

(k) Limited) in its suite was principally on extension of leases of its land and that the

same solely fell within the parameters of the Environment and Land Courfi

b) Environment and Land Coutt No. 53 of 2018 at Muranga, Kandara
Residents Association and Others Vs Delmonte (k) Limited, National
Land Commission, County Government of Kiambu and Muranga, which

primarily seeks to restrain the National Land Commission from renewing the leases

ior the properties known as L.R Nos. 121572, t2L5713, LZL5714, 1215715, 12158,

L3L6g, L22O3lt, t22}3l2 and 13289 in favor of Delmonte (K) Limited. The same

is still under judicial consideration before the Environment and Land Court (ELC)

in Murang?;

c) Environment and Land Court No. 86 of 2018 at Muranga, Kenya National
Chamber of Commerce & Industry (Murang'a Chapter) and Others Vs

Detmonte (k) Limited, National Land Commission, County Government
of Muranga and Others, which seeks to redeem their historical rights and atone

over L.R Nos. 1215712, 12L5713, LZl57l4, L215715, L2L5B, 13169, L22031L,

lZZO3lZ and 13289 which are currently registered and in occupation by Delmonte

(k) Limited.

Page2 of3
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The matter has since been dismissed after a Preliminary Objection was raised

challenging the legality/capacity of the Claimant group in suing on or behalf of its

2000 or more members;

d) High court constitutional Petition Number 48 of 2019 at Nairobi,
' Dimonte (K) Limited Vs National Land Commission and Attorney

General, wfricfr predominantly seek to challenge the constitutionality of Section

15 (3) 16; (i), (ii) and quash the Determination of the National Land Commission's

Historical Land fnjustice Committee dated 7th February,20L9 made in Complaint

Number NLC/HU/OO4/20t7. Further, it seeks to expel the Gazette Notice number

1995 dated lgth February, 2019 and published on lst March, 2019 in so far as it

relates to parcels of land'registered under Delmonte (K) Limited. Th9 matter has

however since been transferred to Environment and Land Coutt at Murang'a for
judicial consideration, after a challenge was raised as to the jurisdiction of the

tonstitutional court at Nairobi in adjuticating of the matter. It is coming up for

mention for directions on the Hearing of thelubstantive Petition on 13h October

2020.

Yours -9i, C€.- e./-/

Gershom Otachi Bw'omanwa
CHAIRMAN

Copy to: Dr. Nicholas Muraguri
PrinciPal Secretary
Ministry of Lands Physical Planning
NAIROBI

The County Executive Committee Member
Lands, Housing, Physical PIanning, Municipal Administration

and Urban Development
County Government of Muranga
MURANGA

The County Executive Committee Member

Lands, Housing, Physica! Planning, Municipal Administration

and Urban DeveloPment
Kiambu County
P.O. BOX 2344-00900
KIAMBU
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Tel. o2o8ooo242
Email. chair@landcommission.gQ,ke

Website: www.landcommlssion.go.ke
When replying Please qtrote

Ref: IILC l8l L

Ms. Farida KaroneY, EGH

Cabinet Secretary

Ministy of Lands and Physical Planning

P.O. Box 30297 -00100

NAIROBI

Dear C' 5,
PARLIAMENTARY RESPONSE ON

ot^
,o,

OFFICE OF TEE CEAIRMAN
ACK GARDEN AIYNEK BT'ILDING
ItING/ONGAVENI.,E
P.O BOX 444v-oo1oo
NAIROBI

22"t Alrllr 2OZt

DEL MOT{TE LEASE RENEWAL

The National Assembry committee on Innprernentations on its sitting on wednesday 14h

April 2021discusseJ and tasked ttre lVairondl-Land Commission to respond within two

weeks on various matters.

on its consideration of a report from the Departmental committee on Lands' it was

observed that the submlssions made'u-y tne 
'ptinistry 

-of 
Lands and Physical Planning

indicated that LR. No 1215g measuringlgoo u.r"s in Muranga county that is registered

in the name of Del Monte Kenya f-imilJ is an amalgamation of LR' Nos 10862 
'LO74t'

LLSLZ and 11146

In its recommendation, the Committee in part reported and directed as follows;

,The National Land commission doa invutrgate the circumsbnces under lR' Nos 10862'

10741, 11312 and 11146 that were said to-have been surrendered to the Government by

two companies namely Sassa CotreiinA iapplt B Limited were lats acquird by Del

ttonte fbnyu Umitea ivinn ninety days of bbtlng thls rcport"

In view of the above, I kindly request that you provide us with a historical and suruey

search for the parcels in question to enable us respond appropriately to the National

nsiemUty Committee on Implementation of House Resolutions.

Attached are relevant extracts of the report for your reference'



Thank you for your continued support and cooperation.

Yours * nL"rulz(

Gerchom Otachi Bw0manwa
CHAIRMAN

copy: Dr. Nicholas i[uraguri, CBS
Principal Secretary
Ministry of Lands and Physical Planning
Ardhi House
NAIROBI
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Submission by Kandaru Residents Association



f*roc PARTNERS
ADVOCATES

OUR REF: KRA/L|T/I YOUR REF:TBA DATE: 7rH OCTOBER, 2021

THE CHAIRMAN
NATIONAL ASSEMBLY C:OMMITTEE ON IMPLEMENTATION

P.O BOX 41079
NAIROBI.

Deor Sir,

RE: HTSTORICAL INJUSTTCE CLAIM AGAINST DETMONTE KENYA LIMITED BY

KANDARA RESIDENCE ASSOCIATION.

We refer to the obove motter, the Petition by the Lote Philip M. G Komou to the

Notiorrol Assembly on beholf of Koncloro Residence Associotion ond severol

oppeoronces before tlre Honouroble Comnrittee on the obove subject motter.

O J otrenoO J txua O S Nyambane

These submissions ore in response to the representotions of the Notionol Lond

Comrnission ond the lvlinistry of Lond ond Physicol Plonning before yourselves os

well os our client's proyers to the Honouroble Committee os it emborks on

preporing its report on the petition.

o) Bockqround.

Our client is o society dulv registered under the Sociefies Act Cap 108, Lows of

Kenyo ond it comprisel; o membership of more thon four thousond members who

live in the environs nerighboring oll thot lond Occupied by Del Monte Kenyo

Limited (hereinofter refened fo os "DMKL"i- ln terms of geogrophicol jurisdiction,

the membership is drown from Kiombu ond Murongo Counties where the

oforesoid lond equolly troverses.

1

E *25t,791022819

El info@ipadvocates.co.ke
ikuadvocates@gmait.com

Q Zna floor. Suite 4C. Etysee Ptaza
P.0 Box 52237-00100
Nairobi. Kenya



As you moy be owor(), DMKL is o food processing Compony thot corries out

extensive ogriculturol ond processing octivities which together with its

predecessors; hos been in occupotion of the subject lond os for bock os the yeor

lBgS. Prior to ocquisition of the lond, it wos owned by the locol Kikuyu community

before it wos forcefully'olienoted by the coloniol Government ond ollocoted to

the white settlers. At the soid forceful olienotion ond ocquisition, unspeokqble

otrocities were visited rJpon the locol 6s6ynunity including killings, rope, forceful

relocotion, destruction of properties etc.

lnstructively, even ofter the end of coloniolrule in 1963, wonton violotion of humon

rights ogoinst the locol community hos continued unoboted including by DMKL

which took over possession of the lond in 1973. Unfortunotely, the community hos

not been oble to get re,dress for the humon rights violotion for o number of reosons

including high levels of poverty which wos lorgely occosioned by historicol issues

such os forceful oliencrtion of their lond. This wos further compounded by the

existing legol system wlrich oport from entrenching the obusers' rights, continued

to protect the lotter cgoinst ony cloims by the community on occount of tlre

obuses.

Fortunotely, the odvent of the Constitution of Kenyo 2010 provided on ovenue for

oddressing historicol l,tnd injustices in Kenyo under Article 67 thereof which

estoblishes the Notionol Lond Commission ond empowers the commission under

sub-Article (e) to: -

" (e) initiofe invesfigolions on its own initiotive or on o comploint, into presenf

or hisforicol lond iniusfices ond recommend opproprict fe redress"
2



ln this regord, in the yeor 2017 , our clienl lodged o historicol injustice compliont;

ref NLC/HLI/OOAl2jl7 b,efore the Notionol Lond Commission (hereinofter referred

to os "Ihe N[C") Cornmittee on historicol injustices bosed on the issues roised

herein obove.

The Committee conducted comprehensive public heoring of the soid comploint

in September,20lS ond mode o determinotion on the 7th ddY of Februory,2019

which determinotion vyos subsequently Gozelted on the lst doY of Morch, 2020

vide gozette Notice Number 1995.

Thot the soid determin,:tion directed thot: -

. Resurvey shoulcl be underloken by the Director of Survey in conjunction

with County Governmenls of Murong'o ond Kiombu to estoblish if there is

ony vorionce between lond leosed ond lond the compony occupies.

o Any residue strould be given /surrendered to Kondoro Residence

Associolion for resettlement of ils members ond the Counly Governmenl for

public purpose in lhe rolio of 70:30 respectively.

(Enclosed of poge it to 7 is o copy of the determinotion and gozefte notice for

your eose of referertce)

Notobly, implementoti,rn of the determinotion by the NLC hos experienced o lot

of chollenges which prompted our client to petition the Notionol Assembly vide

its petition doted xxx to ensure implementotion of the determinotion os well os

other issues pertoining to renewol of the leose for ollthot lond currently occupied

by Del Monte K limited (hereinof ter "DMKL") under Article I l9 of lhe Constitution.

The soid Petition wos ,rentiloted before the Porliomentory Committee on Lond

Administrotion ond the committee in its report of the lgm doY of November,2019;

in furtheronce to the determinotion of the NLC ordered thot: -
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A resurvey of thr: porcels held by DMKI be conducled in order to estoblish

the ocluol size of ony public tond ond ony lond leosed from third porlies

thot is currenlly under lhe possession ond occupotion by the Compony.

(Enclosed hereY,ith of poge I to poge 9 is o copY of the report by th.e

porliomentory Committee on implementotion for Your eose of referencel

The report by the porliomentory Committee on Lond Administrotion wos

forworded to your Honouroble Committee on lmplementotion which is

mondoted with ensuring complionce with Porliomentory decisions os per the

Notionol Assembly Stonding Orders.

Consequently, the Cornmittee on lmplementotion summoned the NLC os well os

Cobinet Secretory, Ministry of Londs ond Physicol Plonning (hereinofter ref ened to

os ,,fhe MoLpp',) to exploin the deloy in implementotion of the determinotion of

the NLC doted 7rh Februory,2019 os well os the report of the Porliomentory

Committee on Lond A,lministrotion doted l gtn November, 2019 '

It is worthwhile to note thot omong the grievonces our client roised before the

NLC for determinotiorr in its comploint NLC/HLll004l2O17 wos thot DMKL wos

occupying lond thot it did not legolly own to wit; Lond Reference Numbers 10741,

[R l0g62, LR IlI46, LR 11312, LR 2953 which were illegolly omolgomoted into LR

12158 meosuring opprr)ximotely 7400 ocres. The Notionol Lond commission vide

its submission before tlre Committee on lmplementotion on the 29tn doY of July'

2021 indeed confirmed thot it couldn't find records of how the properties were

omolgomoted ond sul)sequently vested on DMKL. (Enclosed of page l0 to poge

ll herewifh is o copy of fhe report by the Nofionol Lond commission for eose of

reference)

The CS, MoLPP, equolly filed her report ond mode submissions before the

Honouroble committee ond confirye! thoJ indeed, the Ministry hod cond'9tg.q

o resurvey of the propelrties hod by DMKL cnd there were plons to excise some of
4



the subject lond for public use. (Enclosed herewith ol poge 12 to poge 4l is o

copy of the soid reporl for eose of referencel

ln the some report, the CS however indicoted thot their resurvey did not find ony

public lond.

Our client however sirongly disogrees with the Ministry's position os regords

ovoilobility of public lorrd thot is in DMKL's possession. This is informed by o number

of reosons os follows:

i) As we hove indicoted herein obove, the NLC in its submissions before

the Committere on the 29rh Ccy of Jt:iy,2A2l indicoted thot they couldn't

find ony records on omolgomotion of 10741, LR I 0862, LR I I146, LR

I 1312, LR 2953.

ii) Further, the Choirmon, NLC indicoted thot the MoLPP being the

custodion of lond records wos best ploced to give the informotion on

the impugned omolgomotion of the properties hereinobove.

Shockingly, the Ministry hos not been forthcoming with the soid

informotion,

iii) The previous owners of these four porcels were legol entities which hove

since been wound up. Prior to winding up their operotions, they

surrendered the soid properties to the Government of Kenyo for o

considerotiorr of Kshs. 2, 000,000/=. (Enclosed of poge 42 to 47 ore

copies of the gozefte nofice showi4q windi,ng up notice for the nrev,iols

owners of the tond os well os fhe trnemorondum of tronsfer.)

iv) Avoiloble records of the Ministry of lond show the lost entry ond / or

deoling with regords to the obove porcels were the surrender to the

Government of Kenyo ond to this end, these porcels constitute public

lond. (Enclosed of poge 48lo 6l ore copies of officiol seorches ond o

memorondunq of tronsfer of lhe soid parcels dofed the l0th doy of April,

20te.)

v) Records ovoiloble of the Directorote of Survey equolly show thot due

process wos rrot followed when the impugned omolgomotion (if of olll
5



of the porcels obove wos being done. (enclosed ol poge 62 to 66 are

copies of sun,ey mops from lhe directorote of suveY demonsfroting the

some)

Conclusion

Finolizotion of this m,ctter will monifestly impoct on the livelihoods of the

membership of our client in the following woys: -

i) The NLC commission is empcwered under the Notionol Lond

Commission Act to order compensotion in mony woys including

reinstotement of on impugned piece of lond to o cloimont like it did in

the cunent cclse. Considering thot lond is o primory meons of production

in the country', conclusion of this motter ond resettlement of members of

our client will help olleviote poverty within Murongo ond Kiombu

Counties.

ii) Londlessness is on endemic problem in Kenyo ond this hos creoted o

sizeoble numcer of squotters in Murongo ond Kiombu Counties. As this

project is geored towords resettlement of members of the public, our

client endeovors to significontly reduce the squotter's problem within its

membership.

iii) lt is common ground thot o sizOoLrle chunk of the subject lond is in close

proximity to lost growing municipolities qnd towns such os Thiko ond

Kenol. Avoilolcility of lond ploys o big role in ottrocting investors in mony

sectors of the economy which will invoriobly creote jobs for the locol

community. This will olso ollow growth of home-grown ond / or cottoge

industries whir:h will improve the economic fortunes of the community.

iv) Lostly, it is worthwhile to note thot issues offecting lond ore very emotive

in Kenyo. Considering the circumstonces under which the properties

herein were ccquired, the qtrocities committed ogoinst the oncestors of

the cloimonts during the soid ocquisition ,:s well os the continued
6



violotion of ht,rmon rights by DMKL; successful conclusion of this will offer

the long-owoited reporotions ond / or redress to our client's members.

Provers:

Honouroble Members, in view of the foregoing, your petitioners proy os follows:

I ) ln the report by the CS, MoLPP, there wos on indicotion thot there were

plons by DMKL to excise lond for public use prior to the renewol of leoses. lt

is indicoted thot the lond will be surrendered to the County Governments

of Kiombu ond Murongo. This proposol goes ogoinst the directive of the

NLC os well os the conduct of the County Governments themselves who

hoven't osked for ollocotion of ony lond from DMKL by the NLC. Historicol

injustices were suffereo by individucis ond therefore, ony reporotions ought

to be mode to individuols. Your Pelitioners prov thol onv lond lo be

ottocoled in settlemenl of lhe ctoims herein be surrendered to them directlv

ond not lhe Counlv Governments.

2l We hove demonstroted beyond per odventure thot indeed, DMKL is

occupying public lond to wit; Lond Reference No. 12.l58 which resulted

from the impugned omolgomotion of Lond Reference Numbers 10741, LR

10962, LR I I I46, LR 'l'1312, LR 2953. Your Petilioners prov lhot this Honouroble

Commitlee mok:es q finclino thql the porcels Lqnd Reference Numbers

IO74t. LR lll46. LR ll312 [R 2953 ore indeed public lond ond thev ouohl

lo be utilized for resettlemenl of the Petilioners os per the determinolion of

lhe NIC doled 7rn Februorv 20J9 gn$ qozette nolice number 1995 of 2gllL

3) THAT oll thot property known os Sosso Coffee L.R 9213/l meosuring 5ll
ocres be dector,ad public lond os lhe some never belonged to Delmonle

bul existed os o seporote entity. (enclosed herewith of poge 67 to 69 is o

scheme/ mop, ttienyo gozefte Showing ownership ond Kenya gozetle

Nofice showing rJissolufion of the soid Sosso Coffee) 
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4) THAT no renewol of leoses for DMKL should toke ploce until resettlement of

the Petitioners lrerein os oer lhe minotion of the N doled 7th

Februorv.20l9 ond qozette noiice@

5) THAT the NLC speorheods ollocotion of lond to the Petitioners ond in ony

event not more thon ninety (90) doys from the dote of the porliomentory

report.

Yours foithfully,

CC: OKATCH AND PITRTNERS ADVOCATES
2ND FLOOR, LOWERHILL DUPLEX.

SUITE IB :

P.O BOX 38480-00100
NAIROBI.

encl.

q.

Jo
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',.--.:"t..":'
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Signed:

Commissioner Dr o uei Tororei . : t'. "'

..' i.. .
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i
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.':-;1;-..j ;.r .i:
ii:;ts- :t

'. a!:'

.'..,!

C\,:^

Historicol Lqnd lnlustlce Committee, Noticncl Lond Comrnission

Commissioner Dr. Rose MusYokct

Member, ...: : '

Histoi'icol Lond lnjusiice Commitiee, Nofionol Lold Comnrission l

Signed:
C cmmissioner.Emmo I'ljogu.

Ivlern ber, . :

l-iistoricol Lonci injustice Commitiee, ticnai Lond Commission

Signed: i
Commissloner Dr. Clement Lenochur U

l-

Member
Hisioricol Loncl lnjustice Comniiltee, Noticnc! Lond Commission
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ntrporr,-t"1"ikct' ,

;r, rrr.-r.r. ."1s3 luPProrirni tclr)'

Dcrcrlllion ol lard:' 'nprth-

;i*itl,1."i.il,".iiyi?ria{+'#j{1"u:'::":.'"*
.inilfui rf".";, u*,, 

:":::: ::ti":
tlrence for 110 

'ccl'otr 
o i"t'ing o( l5l dcgrccs to point B;

rhcncc [ot !O9 lcctot u U""ing o( ?44 dcgrccs to poirrt C:

lhcncc for ]8?l fct on oi"t'l'u o( 328 dcgrce5 16 goint f):

thcncc to( 2lol tcct on n 0""''ing of 53 dcgrccs brck (o

thc P rov is io ns
ficd in thc sald Schcd ulc.

Purposc spccr

point A.

r\ll bcarings givcn rbovc arc nrlSnctic

  plln
District Co

of thc arca ma/ bc in.s Pcc(cd
Elgoh N

mmi.'.ii oncr;, BunFomn,

D!lcd .(ttir l5(h day, ot August' 
.1961'

.,. d
t

I

I
t

ir.

I

I

M.oss Poliotnyeliti.s f n oculction Cornpaixn

..-1-!11 ,h. foltowing chacqcs. be madc tor rlr"'Trivalcn(
vAcclnc . 

-

:.n]11*l -up ro ..5 I"p.= o6. agc . . Frcc o[ charsc
Childrcn from 5 to ld ycars ... 5occnts.
Adults S.r.. r 

'''

a t (lrc oflicc of lhc
yitnze

G. A.
Provincial

K" M:N:;,tsdk'k

n4 rtnici nal'b frcis N akuru

District.
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r 3096
13963

t47E1

lluitcd. lrirport €nd tlxPort Agcncics Litiritcd
gse.larna 

-Cl.aring & F:orivarding Exprlrt
Limitcd.

Mora (Kioyz) Limitcd.

Dolsd Ihi.s 25th day of May,.1979.

, RAUT'TAIATILIAMBO,
Asskritnl Rcrislrar o I Cdntioiicr'
:

Grzertr NoItcE No. .1542

THE COMPAJN.IFJ ACT

.(CaP. 486)

.I'URSUAsif 'to sicti'on JJ9, sub'rcction (4) of ' (hc abovc

a.t, ii-ir- nr..Uy notinia rhet ri thc ixpirtl'on'of '!h.rcc mon{tir
i'iori trr,i itart i"r"ot, tirc nomas o[-lhc uodcrmciitloncd com"
i;"i"" *lrfl unlc:s ctirss bc sbown tb the .con(rary, .b.c. s(rrrck

6ii'.iri ,ri.irtt.i-or -oo.p"ni.s 
aod thb.companlcs wil'l bc dls'

rolvc<l :- .' \ 
'

G^ztl'rE Nollce No. 1544

, }N TTIE MATflER.QF 
.I'I{E CO'N{PANI&S AC'J' '

: (Cap, 186)

AND

,r ll;t,,lfllE'IIATTER OE TI-IQMAS (I'IAIROBI) LIMITfBD

[l :' Muurens' voLUMr nY.-wrNDlNG uP
9 :r.;irn'rr. h hcrcbv' Elvsn dlat at 'n'n cxtraordinary 

"gaucral-. "illii'%i.ri,' 
onrl5 lryolroUl) .t-imttc dj hctd a t Jrrbi lcc Ihsu eahcc

ii:lji;i#;#'sii'"i, N^iro['i on Ioth Ntat' te.1e-' I5s (6rlorvinB

. ;;-;i,;rJ o,r sP.ciai arud cilreordioary dcsoluliond:-..

l. "11at lhc compan, tre wotin<! 9p .?olurrtarily Gnd lbrt
R: .L.'i. i.ii'."r1p.o. Dox 4061i, Npirobi bc appoiutcd

jilriaoror '(or tlrc 'purFoscs of' such rvinU{rlg'uP"'

2. "'ftrat thc liqu'idalor bc au(horizld Io rlividc in spccic
' -', irir 

-wtrolc 
or .ia pan:of ihc assots of thc .conllvally .in

i".o.a"ncc rvkh irticlc,"t16 o(' tho company's Arliclcs
'. .oi .Associution".

Imforl

Nclicc 'is {drthe.I'.glvco $at thc crcdilorr'o('thc
corntr rcquircd on or bcforc .'l0th' Junc,

thcir and addrcescs 'rvith {till pa rticula* of lhcir dchts
tly. a rc
Itrnas .

tbc said iompariy to lhc

4,bovc.n
I979 lo

amcd
scnd

undrirsigncd, tlrc
.f0612, Nairobi.

.qlns
.'tbr said comnany, at P.O' ljox

rcquirc'by noticc in writing from thc raid llquidator
6r -by' thi'it rdvocllcr to conre irt rncf Provc t hcl,

dchtt cllirns rc,t out in sirch nolicc br'in, dolotrlt thcrco(

rhcy hc cxclt,dcd (rorn tho 'Ucnsfrt o( rrry tiirtribrrtiorr
"'rfidu'e swh dcbs arc Provcd.

.I)a.t rhis rlTrh dry ot'May,'1919

R. L. E. 5(EF.R,
' l-lgtldatot,

?.O. 8o, 40612, Nalrobi.

a gainst
ot. lhcReF, No,

53i)
5319
5404
5412
s4?.8
54)1
5441
5442
5478
5183
J48 8
.54n
55t9

. ' Nanrc

Mrtuu Btate (l
,l(inengoY E ti!s
rldhwarbai & Sons
Saccoho &'Spced

Oldhrm Battcrics

irli,iiirili liiii
CttiY Lli Iiif:

Limltcd

9ctto

I
...., - 

---**' 

*' 
-'',;' 

41 - -- -'-

Da(cd lhii 21t! d{y oI Mzy; 1919,

n,A trII'I\"'ATIJ'IAiYI|B O'
A,tsll! ant RcgllIrdr oI Colnpoirt c s'

Gt::ei.t'e Nortcr: No. tJ45

.' . rN T1rg i}vI'AffiDR OF TI|S 'QTOMTPANfES AOT
. 'r' .. (Cap. 486) .

'"AltDi
II.' 'TH; ,I\.L,\TTE'R OF THOMAS.IN/'!I'ROBI)'IJA'f rIT:,D

. : {r'fslrurris' Vouuurrnv \YrxD'No U'
' . Notlcc ol Aipoinmtanl ol Liguldatar

Nnini,' of corilpany."i1\omar (Nairobi)lLirnt-tt{'- . , .' )' )' )l ), 
"r' "i: 

r:i i t t i r c d o ff c c,-.tp.e. B ox .1 odl 2. _Nr i rob i.

' .'nZiii',tui poTtnt ait,lrcls'-P O. Box 40611, tlhirrbi'

.N/lttlt'c ol bwlnctt-*t'lot trsd{ng' , i
'Llquiltttor't tnmc.'-R. L. F,' kcrr".. i "
Adtlra <t.-l'.O, tsox 40612, Nairobi'

Dalc '/'appolnmren /'---llOth 9'{ay, 1979'

Bi' .tv 
; .,tn np Paiilt..l.-Mcrnb:rs.. .

f)a1.:{l rhit '17(h day ol'l'lzy,'lY!9

(':
Glzare NoTlcr', No. 1543 vt

T.HB AgT

KcnYl r Prc:: (l
Dirccl Advcrtlling Lirnitcd.
rlra nsirConso (MSA) Limitcd.

, EIgon tlca FaclorY Limilcd.

Cnmbrian Agcocics Limitcd
64 Estrtc Limitcd,

Ciry Ccnirc Propcitio: I-irDilca.

rEm co llvlanagcmcnt L'rrlitcd.

Un.iycrsol N'[ct.rl Entcrpriscs Li-nitcd.

tRpss trIirl and &;binson Limitc,d.
'Knoi Pstates {,imitcd,

Om Invcslmcnts f-inrilcd.

Strn&.rd Entc,rPri:cs Limt(cd.

SipUi Ilill tsa'rmcr's Compinv Limilcd

Kcritho Elankct Housc Lirnitcd.'

,R. L.'E. KF,RR,
l-i quilalor,

P.O. 0ox 4Q612, Noirobi.

't.
G.rzci;E Norrce No. IJ46

THE soclq-r'IEs RULES

(CcP. '10S, Sub'.Lcs')

Io rulc l4 of tbc Socictics Ruler, noticc i:
at-

(n)'rtrc socictics 'fistid in (hc .Flrst Schcdtrlc ficrclo ltavc bccn
t.

rc8 irtcrid;
(1,) ,ho soclit.ics )istcd in rlic Sicohtt Schcdulc hcrc(o havc

t17?

PLIRSUASTT !o scc(ion 319,' strb:.soction (5) o( (hd sbovc

,t .i.- ii- ;-' I. r"ti ri riu;"t t hti' dr" tin derm cnt ionid. com i:inics
i"it iiri- i"i ti"n titr"r ofl thi Rcrisiir 'o( Comfanio' ahtl

tho r:ompenics are diisolvcd:-

455 4

52)6

52s9

5514

5J50
6lrl l
641,1

6566

702:
't4?,5

74'l:2,

?.{,85.

.9010

11500':tlu4

0,.1:[:SUANT
.hcrcl.i Bivcn tlr

lbccn rcfttscd regtr(rntion ;''an

i.rc rccistration of tbc soc(i:'iics

d'.
(c) lis(ctl in thc Thicd

, {rircio havo.hccn ca'nccll9d,
i (Cao. 108).

679
.14 70

t817

- ponrc.

Kibos Flour &. Oil Mills & Cottbrt.Ginnc.rv Limi{td

l,t. D: purl & Sons Llmircd.

Rcg.'No.

Dr(cd thlr 2Jrd MrY, .l979.

J. N,,I(INGiARUI'
Dc puly Rcgltlrut o/ ComPanlct undc; (hq proiirioni oI tha Socictigr Ac

t
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Reierence...

Date.......,

Signaturb.,

Vol. LX-XT-No; 32 NAIRO

. c ALtrtE tr'cirrces

Thc Consrrrrrron of thc Rcpubhc ol Kclya-' 
Apporrxmcrti

'Tho )vfagrdralc'i Courrrr'l,o' t96Z-Aroglmcn{\ .6(
r)rr(flot Mdiidralcs

. Judrcrat Scivrcc Ooqtmpslon-Rcroaatton, dc

Thc Proba,rron. o( Offcndcn (Ca:c. Commrrrco).Rulo-
Appomlrncnt8, cfc

'l-hc Mrnrnt.Rcgululrons-Expry of I.o<:<rons

In rhi Hrgh Coun o[ Kcnya at Mombasr-Hrgh Lto,1rt,
. Sumracr Vaaron 1969

Thc PharmagT and.Putbns Aot-Addr{ronj lo thc
. RcFgir

Nqrroh qcil..of.trvrng tndrco .

Ihc Anrmal .Dr*aics a{,a-Schcduicd Are>

Thc Trug Lsnd. 
^d-.Sd(rng 

.Apan ol I.l{d
'Traoury' Brltc-Iru: No. !
Kcnya 9ock..

E A Hrgh Commr,von Sro"t . '

Ar'r Scivrce Lrccnrrnt. . .

Qrvd.Arrcraft Accrdmt-lrapco(ork invoxrgation''.

.Tcansporu 
l,rccnstng.

MacJraks Srral l'{arkctrrig Board-Resolutron (o
Wrnd UD

'l-hc Agncul<urc (Crop. Produaron)' Rulc+-Earltca( !nd
(:.tcet Plarxrng D4{6 1969

EA Culomr and Jirtrrc Dcpartmcnt-Auaroo Ncrrcc

69 Pnce 'Slt l/50

GlzEr rE'Noncas-(Cartd )

coN$nrvrs

Plce

70s

708

706

'Trudc itlark,s

l:[;uor Lrccasrn S

. ['robarc snd Admrnlqralron

8r:rrkryptcy Junsdcxron

Tlra Comp:nro'Aot-Drsrolutronl, c<c

'flii soorargs Ao( l96E-GnccUarroir otc

'l'h: Tnic l/nroro Aor-Rcglcfe(,on

' '[}r.,' .fo-opcratlvc Socroqcr Ad--Or(10r:

Lt.s I Po.hcroo

Pcr,ona{ EIIco$ qf tho Ldc.Harolrt Edryrn Rydon-
l'lrnicc.

TcnCcr

Lo:ul Govcrnrncr( No.(lc6

l.a.s ol Otfioal Recer6 :.

Brr.r.;rctr Trwfen
:

I)rclclwron of Perncnhtp

: SUPPLEMTNT No 6o

LcYtlan.uc Su'PPlcnart.

LEC,u. Nonci No

, 73-Tho Cu:xoms 1 anfi (Rcmrseron) (Amcndrucnt)
fNo ..1) Ordcr 1969

ll4-The Publru Arcluvcs ' (AdrFoty Corrncrl)
(Amcndmcnrl RcgulanEnt 1969

. 1 ll- Ihc C6-opcrattvc Soclct,ai Rulcs I969

Prc-n

7JI

7l','

1i8

lre
7)9

.719

7.4r,'

Tdtt

7{O

. 708-

'710

..,'0.-

7t0:

7tb
:

. 710

..?t 
r '

7t 6.

724

.itc
724

774

',70
72\

'127

721

728

71t

74t

14.1

7.t2

't4z

742

P^ot

4t) 5'
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lvt Augucr 1969 TIIE KE,NYA..OITZETTE 7il

. (QUARlolxttse)
rHE,A,Y,M^L DISEASES ACT

(CuP 76a.-

. lN EXERCISE qf rbc pcnvcn. conjm"d by .rclrron 5 .o{ rhc
.(.i) {hc !16r spcofitd rn_ Schc<lulc t to Lc .tnicgc<t rrus!r rorEer o( ahc drjcue rndrcircd.ur tt.-(ili-t; ,u"t. 'Sc}cdulc,
(r) (hc nohccs ;pcqfcd rn. <ho 6x elurnn of Schcdul. It ro'bc. oricnircd rn (,hc. |nanncr spccrncd tn 

.lhc 
icaondcolumn ol euch Schcdulc

Kabolc,
. zorh .Iuly 1969 t E MURIITHI'

I)t.cto, ol, Vtlcnnary S.t vtc.c,

ScHEDULB I_Tnrr,rvosovusr !
Lii ,No , ]q61; 1]," Managvr, I)on),o Sabuk Esrarc, p o .

'Iluka, Machqkos Drlncr

'fuilT 
"[I 

{i!1;,lii'r,}ii}t El'j'/,I[ ,tT?, 
11,fl,:Mach4kos prqn61

LL ,.Y: 4714, .Thc-Manascr, Rraho Frmr, pO Box D,lr{tkuyrr, Murang,o Drirq..
L R Nca 4519, 1SZO. 4747 end.1.715, .Vrl Harravay Nyan.' gamala Eaa,rc, p p' l"(akuyir,. l,frrra'n;..;'iXij;'"';

.Grzsire Noncu No 2iJ2

L R N9 2JO?, Frednckson. Ngolcha Es&rc, pO . MrruLrn,Ir{u ran

By dclotrng frorn Schcdulc t I I
(Trypanoromruit) thcro o thc

.. follorvrng -
'L R Nos 4519. rnd {r20,

C G-lhrraway, Elq, blyansr
mara ltd, pO Mekuyu,'thrla
D,'lnct."

itL o n6Jil, 4690, lJJ8,,' s-211, rt3lzlt,. .1840, 584r, lt5,
-s-ttZ, 584r, t 541 ond 1601',
Krkuzr Frbrclondl. t-lcl.. p O

.. IUrrubn. l'hrkr Drnrrot ',

8y dcleltng f mnt
(Irypa4oromrasr)
lolloutnd -

SCT(SDUIE ll-(Coud I

Ftnt Colunn

Gzzolo Notrcc No 1480
dalcd t-hc lqh day of.
Apal 19f,J

Gqzolrc. N6rre No I77
ddtc, thc )lot <lay ot
Do<rrnbcr '1966

,9ccond Colunn

C<,rcrnmcnt Notlcc No.6,h <Jt'ed rhc. 25rh clay
c( Aonl l9Jj

.G.r:cno 'Nctrcc l:lo 202J
(hrcd rhc Qh Qry ot
L{uy t963

Schcdulc
ahcro o:

t tI
{6b

1'

)\-

L R No tlJt /4, The .yl*rr,. prrm: G: LrmKqJ p OMakuyu, Muntng,a prsrra
L !.,[*n"f3ki1 tP/l.!?]!lt*'! 1ry{, rh" 1"(anoEc,,

. o,flfl.r 'I1*' t o MaruYu Y;;;cl
L R Noi 9974 .s918 an(

Enarc, p o. Makuyu. *tr511.' ff;jw'r,"*', Lscir 
.End

''*"Ifr,]"t";;\llh q0, .5.840; 5e3r .3ri/2/r, :ii8,
c"'r,.,r"'a, -iJ 

o'y'Jrti",, h#;r..r.ts J,:j,zr Fr brcrcndi

LR Na ZJO3, ZJC/., n. M-onobrr, yan. n.ncf, pO Ao,2J5, Thrka, Mcchaksr Drsnct
L R Ncr 6T29 o.nd 4lSt

Mqkuyu Munnr'o D,orol Rungaen' Mbogo Eeiarc P o
L,I . |!: tOzir, :nc pi.n"s"., 

-Changar Eiuc.an<t Mumbu. Es..1i Umilcd, P O M:kuyu,'Mrr;;.s.;.il;;
t ln,,y;,"'ff1;J t':":' Bcrrng*i Esuc P o Makuvu

L R Noc 9{4.1. 97t8. tbzi9,. 51spL"n. Krhlu p O MrkuniMi:rmg'c Drrtrrtt

LR Ns zltttlt 272. n
Nyagr Ecr!,(c, p o Box zi,lt{.,i]l *iY'Jff;'; *,"

I lr"l[:*ll,3lfr;. Mo*r"r, rwo Rrfcn Erarc,.p o Makuyl., 
..

L [r No jci8, 
"I-t," l,(.nr.,

. p o .Box.r8e, rlirlcr, K;.;;g.B*lll Ranching co 'rrmrc4

L R Nos lJ66 and 3565.'-i n.*c Mmagcr Mcku(urE E;ulcP O Makuyu, Machakc Drs{na

:' S+reoire:ll . j

..::q O' 6719, The l',fanagcr.
. Itldula . Endsc 

'Er{atc. p O Sox' 12J, Thrka, 'I'hrtr Dryna .,
. .--'l-L Ol t85t/312, t846lz, s846,

!91e-t tp48t\ t85t/.1/t, r5.il/l;
I8{8/|, 't'hc lvhnagcr, KranEbi
Ena{c,, : P O gox 2,1, 't hrta ,Thrka .prlrrot

.._. "Lq1 22sE, .2297, 2?98. lFhc' LvcstpiR Ofliccr, L t and A l.
9.n-<r"jj t, O Bo.r Jol, Thrtra.
Th rka Dr,rrrcr

- "L O- J22, jil, 1979/t, t979/2.
70o7, ."fhe Man!Bcr, punrh

. lvlrlrr, iP O Box l; lvhkuyu.
Thrka prsrrrct "

. _ "L O'. 47I,1 , Tlrc Manrgcr.
-Rrako ,iFrrnr, P O' Bor lJ,
lv(ukuyri, Th,Il Drlrtol ..

- -:.L O.q 2299, ,fha. l.{enag!r,
l"(a1hr, Frrnr] pO A{s}uyu,
Thrka Drana ir

"LO.'2],OJ, 2J04, Thc Mnn.'.a8cr, Y.rr,ta Ranch. p O l.lo.r
.25J, Ttlr[a, Thrkr Drdira..
- -"L Oi l0lt4, Th; Miniscr,.YuI, .Farrn,'PO A.{"k,tn,,
Thrla Dcflrrol

^,"LO:. to7t9', ThL Mrnrscr,
uh_anrau Mumbu Ecarc lrd ,
P O Makuyu, t'hrla Drgiia ,'

_ "Lo _94{2, 15t6,. 1986. T.vo

{ilifoi#f,,to Mtkuvu,
. "L O J9JE, 1466t2. gg71

bad: Enrl tkars, 'pb Mr.kuyu, Thrka Drylrrqt.
_ '.'L; O 9452, T Fsrrer. Esq .Bclrngrv_c Ettr/.c, pp Makuyu,

"fhrkr Dunot .,'

"LO 1565, J566, Mcrrn c
1nd V Fnnccyan, MutuluauErrrtc, PO Mxubtfl. -Thrka
DF(f,,cr "
--"YO 267,263 264, 265,.266,.
Ml,.- 58s1, 58e5,' 2l'0/rR;
!!1tl?!. 410t, s8eill, rool,
5r%, 7Jr6, 5894/R, .{ti2, Thc
Manrgcr, Donyo Snbuk Enatc,PO Thrka. Thrka Drancr '
...'LO 6779, p Rungren, Etq.
Mbogo Ey&(c, P O. Mekqyrr,
Thrka Dryrrc(

By Dclarng (rom Schcdrrlc V
(Irypanotomralj) rhcrao - r.hc
Iollowrng -
-"Lo 9441, SZrS .n,i rtjlig.
S{cphcn Krrdu, P O Box l6j,
Ernbu, Thrke Drxnct "

By " dclotrng fr;oru . Schcclulc V
(frrpanosontranl) thcrilo (hc
folloulnf, 

-
.t'LQ. z7t ll12,

277, T'no lv(anagcr
Edaic,'' P O Bor

0. bu .: -)
|:.;tr:l!
;z
a;7
l;E .;,)

i:{ ':rc:t ii.l
'.rt 1-
Li ii:
ili f:j''?',r.t
-. t 1:i|.'!i rr1

<' tt,

rai i::

:.1 r-,

0

c'{

/J>
(-)

{:
/.'

$.)

=3
CJ

.fJ
o')

Fwrl Column Sccond (olumn

Govcrnmcn( Nofrcc No
.152 .dztqd.thc ta <lav
of Fcbrutry. l95l

BY_ dclarng ;1s6 Sclrc.Julc Il.
.(.lflprnnototnrasrs) (hercto.. (hc
fol{trr"tni _

"LR, No 2107 R Frcdcncl

fil*. #X; ., Mrtubrn_r(hanrr

8Y_ dclolrng from - Schc<lulc V
( l.rypano6\omlEnJ) (hcfcro. lhc
lollo*1n? -
_ l'L R No yz1, I, L
fflnunas Etg, pO .Thrks;lhlkA Dflnc, ,,

6)
u

77'1., X73

Oovsrnma{ l.Iplrcc No
2JS d.tdJ tfio tAI dav
of Fobruv-y t 9JJ,

Tl:ks Dsna,'
2r'1, ??rr
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Appendix VII

Report of the Departmental Committee on Lands on

its consideration of the Petition by Former Workers

of the Late Mayer Jacob Samuels regarding the

invasion and eviction of the workers from their Land

in Roysambu Constituency by the Kenya Defence

Forces
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CHAIRPERSON'S FOREWORI)

The Petition by former workers of the late Mayer Jacob Samuels regarding invasion and

eviction of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces wzls conveyed to the House by the Honourable Speaker on behalf of petitioners on

27s June 2019,

In considering the petition, the committee held meetings with the petitioners on Tuesday,

6s August Z6tg, it. ng. Chief Executive Oflicer, National Land Commission, on 86

August 2019 the Chief Administrative Secretary Ministry of Lands and Physical Planning

on l5th October,20lg,26th and 28th November,2}lg, the Principal Secretary, Ministry of

Defence on 5th November 2019, the Chief Executive Officer Uchumi Supemrarket Ltd on

21" and 26th November, 2019, the Director Legal Services, Kenya Commercial Bank and

the Director, Jewel Complex Ltd on 2lt' November 2019

The Committee is thankful to the Offices of the Speaker and the Clerk of the National

Assembly for the logistical and technical support accorded to it during its sittings. The

Committee is also thankful to the Petitioner, the Ag. Chief Executive Offtcer, National

Land Commission, the Chief Administrative Secretary Ministry of Lands and Physical

Planning, the Principal Secretary, Ministry of Defence, the Chief Executive Officer

Uchumi Supermarket Ltd, the Director Legal Service, Kenya Commercial Bank and the

Director Jewel Complex Ltd for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to

table the Report of the Departmental Committee on Lands on its consideration of the

Petition by former workers of the late Mayer Jacob Samuels regarding invasion and

eviction of the workers from their land in Roysambu Constituency by the Kenya Defence

Forces

Hon. Dr. Rachael Koki NYamai, MP

Chairnerson. Denartmental Committee on Lands

II
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EXECUTIVE SUMMARY

The purpose of this report is to respond to prayers made in a Petition by former workers of
the late Mayer Jacob Samuels regarding invasion and eviction of the workers from their

land in Roysambu Constituency by the Kenya Defence Forces. The Petitioners prayers

are that the National Assembly through the Departmental Committee on Lands does;

i. Ensures the upholding of the petitioners' right to occupy, reside and

do business and own LR. No. 5875/2

ii. Expedites the issuance of subtitles/leases for the approved letters of
allotment issued to the members of Roysa Community Development

Society;

iii. Preserve. the title deeds and issues for public purposes whose

allotments are held by the society;

iv. Investigates the eviction and invasion by the Kenya Det'ence Forces

from LR. No. 5875/2 and any claim of ownership by the same or any

other interested party; and

v. Order compensation for the demolition of the petitioners 'premises

and any other relief that may be available

The Committee observed that the owner of the land in question LR. No. 5875l2located in
Roysambu, measuring 17.16 acres under a lease of 99-years which commenced from Itt
November 1904 and expired on ltt November,2003 is Mr. M. J Samuels.

The Comminee noted that whereas there exists evidence that the government intended to

acquire LR. No. 5875/2 belonging to Mr. M. J Samuels as evidenced by gazette notices
No. 51515 and 51552 of 1985, the acquisition process was not completed as the out of
court negotiations between the govemment and Mr. Meshumor Jacob Samuel on amount
of compensation to be made were never concluded. (Annex I ).

There was contradictory information in the Ministry of Defence concerning the intended
acquisition of L. R No. 5875/2. Indeed, in a letter dated 26tn January 1987, the Permanent

Secretary, Department of Defence informed the Commissioner of Lands that the military
had carried out an inspection of the land and found it unsuitable for the intended purpose

unless four additional parcels of land surrounding the plot was acquired to enhance
security as the plot was located in a residential area. However. on 1Oth April 1987 Major
General Munyao wrote to the Commissioner of Lands vide a letter Ref.

DOD/CGS/49/LND asking the Commissioner to disregard the content of the letter by the

Permanent Secretary until the military made further contact on the issue. Based on the

submissions of the National Land Commission, the military did not make the said contact

to date.

Although, the Ministry of Defence submitted that the land was valued at Kshs. 3.530,500

and the sum was duly paid by the Ministry to the Commissioner of Lands, the Committee

noted that the High Court under Land Acquisition Appeal No. 2 of 1986 had enhanced the

award to Kshs. 23,000,000 and the same has not been paid to date to Mr. Meshumor Jacob

Snmuel The Commit?ee noted fhat thp nrnvicinns nf spetinn R nf thp I anrl Annrricitinn Anr
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compensation was to be paid promptly. This was never done. (Annex 2)

Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing

that Kshs. 3,530,500 was paid to the Commissioner of Lands, there was no evidence

submitted to indicate that the money was deposited to Middle East Bank and released to

Mr. Jacobs.

Further, while the Ministry of Defence submitted that the land in question was formally

handed over to the Ministry on 256 June, 1985, the Committee noted with concern that the

Kenya Defence Forces only occupied the said land thirty+hree years later, this being in

2019 and the land remains undeveloped to date. This was further confrrmed by a letter

dated l4th June,2004 by the then Permanent Secretary, Ministry of Lands and Settlement

to Mr. John Githongo the then Permanent Secretary in the office of thc President

indicating that the Kenya Defence Forces had already taken possession of the ptoperty and

moved in Uut had thought the cost was too much and consequently moved out of the

property.

Based on the submissions of the Nairobi County Govemment, the squatters living on the

parcel of land in question were about 400 to 500 persons, there was an informal primary

ichool and nqrsey school for the squatters' children, the land was occupied by 43 rows each

with l0 permanent and semi-permanent houses, there were few commercial buildings,

garages and workshops, there were two strucfures used as churches and there were numerous

kiosks and churches.'This was corroborated by the minutes of 25h June, 1986 submitted by

the Ministry of Defence which indicated that there were two hundred and fifteen persorui

living there, there were forty+hree blocks still existing and two jua kali garages.

The Committee also observed that there were tfuee files that had been opened in respect of
LR No. 587512 these being-

(l)The original file regarding the land in question No.2194612,LR.. No' 5875

with an acreage of 17 acres indicating that the land belonged to Mr. Mayer

Jacob Samuels.
(2) A second file with frle no. 202033 & LR No. 5875/2 with an acreage of 6'864

Ha. which contained an alloEnent letter that was issued on 25s June, 1999 to

Solio Constructions Limited and contained other documents.

(3) A third file no. 215826, LR No. 23393 for land owned by Grace Independent

Baptist Mission Trustees, a file which was used by officials in the Ministry to

register an amalgamation with land parcel No. 5875/2.

The Ministry of Lands and Physical Planning submitted and confirmed that the second file

and third file had been opened fraudulently as evidenced by-

(l) The purported transfer of lease to Solio Construction Limited was done when

there was already a subsisting lease of 99 years which was to expire in 2003

and the transfer was effected in 2001, two years before the expiry of the lease.

(2) The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer

form transferring the parcel of land LR. 5875/2 from Solio Constnrction

4



Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her

unique number (14) was used in the said form.

(3) The third file no. 21 5826, LR No. 23393 allegedly seeking to amalgamate land

parcel No. 5875/2 with LR. No. 23393 was being done yet the lease for LR.

No. 23393 had also expired.
(a) The certificate of Incorporation of Solio Construction Company was dated

l Sth August 1999 while the letter of allotment was issued on 26th June, 1999

revealing that the allotment was done two months before the Company was

incorporated.
(5) A letter dated l4th June, 2004by the then Permanent Secretary. Ministry of

Lands and Settlement to Mr. John Githongo the then Permanent Secretary in

the office of the President instructing the Anti-Corruption Commission to

investigate and take action against the fraudulent allocation of L.R No. 587512

to Solio Construction Company; and

(6) The subsequent attempt to amalgamate the two pieces of land was being done

albeit the existence of a caveat on the land dating back to 2004,

However, the parcel of land L.R No. 23393 was not the subject matter of the Petition and
was only relevant to the extent that the third file was opened for purposes of fraudulently
amalgamating L.R No. 5875/2 with L.R No. 23393.

There was no evidence submitted to the Committee to indicate that the Kenya Defbnce
Forces having allegedly acquired the land in 1986, gazetted L.R No. 587512 as a protected
area.

Based on the submissions of the National Land Commission, a current search at the Land
Registry indicated that no record on the land was available save for that the last registered

owner of L. R No. 5875/2 was Mr. M.J. Samuels.

There was no surrender or cancellation of the original certificate of lease held by Mr
Mayer Jacob Samuels on L.R No. 5875/2.

In accordance with the property rates payment request subrnitted by the Nairobi County

Govemment, the property rates were still due to be paid by Mr. M. J. Samuels signifying
that the records of the county still identify Mr. M. J. Samuels as the owner of the land.

The National Land Commission confirmed that the lease for LR. No. 5875/2 expired on I't
November, 2003 and reverted back to the Nairobi County Government by vi(ue of Article
62 of the Constitution.

The Nairobi County Government in its submissions confirmed that survey of LR. No.

587512 had been undertaken and completed and a subdivision scheme approved



The Nairobi County Govemment had already issued allotment letters to the Members of
Roysa Community Development Society regularizing individual ownership upon payment

of Kshs. 69, 500 of which some of the members had already paid.

There was collusion between oflicials of the Ministry of Lands and Physical Planning as

evidenced by the second and third files in order to effect fraudulent transactions on L. R
No. 5875/2 leading to loss of public funds.

Although, the Ministry of Lands and Physical Planning subrnitted that it was aware that

the titles for L. R No. 587512 and L.R 23393 had been presented to it for amalgamation,

the Ministry did not submit the two titles to the Committee.

The Committee noted with concern that although the Ministry of Lands and Physical

Planning submitted that the second and third file were fraudulent, it was still receiving

transactions payments from members of Roysa Community Development Society for
titling of L.R 587512 to individual members.

The Ministry of Lands and Physical Planning never informed the Comminee that it was

aware there was any sub-division scheme that was ongoing, yet the documents submitted

to the Committee indicate that the Ministry was involved in the sub-division process.

In response to the Petitioners' prayers and based on the observations, the Committee

recommends that the Ministry of Lands and Physical Planning in consultation with the

National Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 557512 within 180 days of tabling of this Report.

The Committee also recommends that the Director for Criminal Investigations does

investigate the officers in the Ministry of Lands and Physical Planning who may have

caused loss of public funds by eft'ecting fraudulent transactions relating to L. R No.

587512 and the Director of Public Prosecutions does prosecute any person found culpable

within 90 days of tabling of this Report.

Finally, the Committee recommends that the Ministry of Lands and Physical Planning

does secure the title relating to L.R 23393 with a view of ensuring that innocent Kenyans

do not lose money through fraudulent transactions as evidenced by the attempt to

amalgamate it with L.R 5875/2.

6



I.O PREFACE

l.l Mandate of the Committee
2. The Departmental Committee on Lands is established pursuant to the

provisions of Standing Order No. 216 (l) and (5) with the following terms of
reference: -

(i) make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the

mandate, management, activities, administration, operations and

estimates of the assigned Ministries and departments;

(iii) study the programme and policy objectives of Ministries and

departments and the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and

departments as measured by the results obtained as compared rvith their

stated objectives;

(v) investigate and inquire into all matters relating to the assigned
. Ministries and departments as they may deem necessary, and as may be

referred to them by the House or a Minister.

(vi) study and review all legislation referred to it

1.2 Committee subjects

3. The Committee is mandated to consider the following subjects:

a) Lands

b) Settlement

1.3 Oversight
4. The Committee oversights the Ministry of Lands and Physical Planning; and

the National Land Commission.
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1.4 Committee Membership

5. The Committee membership comprises: -

Hon. Dr. Rachael Nyamai, MP - Chairperson

MP for Kitui South ConstituencY

Jubilee Partv

Hon. Khatib Mwashetani, MP - V/Chairpercon

MP for Lunge Lunga ConstituencY

Jubilee Partv

It
Hon. Jayne Wanjiru Kihara, MP

Member for Naivasha

Constituency

Jubilee Partv

Hon Joshua Kutuny Serem, MP

Member for Cherangany

Constituency

Jubilee Partv

Hon. Kirnani Ngunjiri, MP

Member for Batrati Constituency

Jubilee Partv

Hon. Mishi Mboko, MP

Member for Likoni Constituency

Orense Democratic Movement
(ODM)

Hon. Omar Mwinyi, MP

Member for Changamwe

Constituency

Oranse Democretic Movement
(ODM)

Hon. Ali Mbogo, MP

Member for
Constituency

Kisauni

Wioer Democretic Movement
(WDM)

Hon. Babu Owino, MP

Member for Embakasi East

Constituency
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Oranse Democratic iVlovement
(ODM)

Hon. Caleb Kipkemei Kositany,
MP

Member for Soy Constituency

Jubilee Partv

Hon. Catherine Waruguru, MP

Woman Member for Laikipia
County

Jubilee Partv

Hon George Aladwa, MP

Member for Makadara

Constituency

Oranee Democratic Movement
(ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West

Constituency

Jubilee Partv

Hon. Jane Wanjuki Njiru, MP

Woman Member for Embu

County

Jubilee Partv

Hon. Josphat

Kabeabea, MP
Gichunge

Member for
Constituency

Tigania East

Partv of Nationel Unitv (PNU)

Hon. Owen Yaa Baya, MP

Member for Kilifi North
Constituency

Oranse Democratic Movement
(ODM)

Hon. Samuel Kinuthia Gachobe.

MP

Member for Subukia

Constituency

Jubilee Partv

Hon. Simon Nganga Kingara,

MP

Member for Ruiru Constituency

Jubilee Partv

Hon. Teddy Mwambire, MP

Member for Ganze Constitueny

Ora[ee Democratic Movement
(ODM)
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2.0 INTRODUCTION

7. The Petition by the former workers of the late Mayer Jacob Samuels regarding

invasion and eviction of the workers from their land in Roysambu Constituency by
the Kenya Defence Forces was conveyed to the House by the l,lonouarable Speaker

on behalf of petitioners on 27th June 2019.

8. The Petitioners wished to draw the attention of the House to the following, that:

i. They are former workers of the late Mayer Jacob Samuels who were

employed in various cadres in his sisal processing farm and workshop

industry on L.R. No. 8575/2, before he passed away in 1974-They lived on

the premises since then;

ii. The deceased 's sons revived the business later and the petitioners

continued working fbr them. The employers def'aulted on paying salaries

and instead requested the employees to continue living on the land when

they were abroad;

iii. The petitioners registered Roysa Community Development Society to
satbguard the land from grabbers;

iv. They used the society to request the Nairobi City County Government to

allocate the land to them.

v. A subdivision scheme was approved by the County Govemment of Nairobi

and the National Land Commission and the petitioners were issued with

letters of allotment;
vi. A platoon of the Kenya Defence F'orces (KDF) evicted them from the land

and demolished their homes, business premise and old structures in April
2019 on grounds that the land belonged to KDF. They have since been

blocked from accessing the premises and

vii. The is no matter pending in court on relation to the petition.

9. Therefore, the petitioners pray that the National Assembly through the Departmental

Committee on Lands;

i. Ensures the upholding of the petitioners' right to occupy, reside and do

business and own LR. No. 587512

ii. Expedites the issuance of subtitles/leases fbr the approved letters of
allotment issued to the members of Roysa Community Development

Society;

iii. Preserve the title deeds and issues for public purposes whose allotments are

held by the society

iv. lnvestigates the eviction and invasion by the Kenya Det'ence Forces tiom

LR. No. 587512 and any claim of ownership by the same or any other

interested party; and
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v. Order compensation for the demolition of the petitioners 'premises and any

other relief that may be available

F
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3.OSUBMISSIONS

3.1 Submissions by the petitioners

I
t
I
I
I
I

I
t
I
I
I

I
I
T

I
I
I
I

10. The Committee held a meeting with the petitioners on Tuesday, 6tl' August 2019.

During the meeting the petitioners informed the Comrnittee as follows:

I l. The petitioners stated that they used to work for the late Mayer Jacob Samuels, who

owned the land in question land in Roysambu constituency. He left the country and

passed on in 1974.

12. Thereafter the late Mayer Jacob Samuels' two sons came to manage the land and

operate the business. They alleged that the brothers were deported from the country
after they declined an offer on the compulsory acquisition of the land made by the

Kenya Defence Forces (KDF'). The owners had made an offer of Ksh. 26 million for
the land, while the military offered Ksh 3 million.

13. The petitioners also stated that although the KDF intended to acquire the said land.

,senior military oflicers advised that the land was not suitable for use by the military as

it was located in the middle of a densely settled area and it would require the

acquisition of adjacent land to create enough land to secure a military facility.

14. There was also no evidence to indicate that the military paid any compensation to the

owner.

15. In 2003 the government declined to renew the lease for the land and the two sons had

also left the country leaving the workers with no income. The workers then decided to

start businesses in the area that included a garage and parking yard for lorries in order

to make ends meet.

16. In 2004 a group of invaders attempted to enter the land and erect old containers on it.

However, the invaders were repulsed. Following the attempted grabbing of the land the

petitioners were advised to register a company and use it to acquire the land.

17. On 6s May 2004 the petitioners registered a company known as Roysa Community

Development Society; registration No. No. 446760 and used it to request the County

Government of Nairobi to allocate them the land.

18. On 176 February 2015 the County Government of Nairobi rvrote to the National Land

Commission indicating that the County Govemment had allocated the land to the

u
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society. The Commission in a rejoirder dated lOn March 2016 informed the County

Government of Nairobi that since the lease to the land had expired and was not

renerved, the land had reverted to the County Govemment and therefore it was in order

for the County Government to allocate it to Roysa Community Development Society.

The petitioners tabled the said correspondence to the Committee.

19. The petitioners accepted the offer and paid the required fees for the issuance allotnent

letters through their trustees. They also paid the required fees to amend the index map

and for valuation of the parcel of land to facilitate subdivision and issues of a certificate

of subdivision.

20. However, in April 2019 a group of people in military uniform and in green lorries

invaded the land and displaced the petitioners. The invaders also erected six tents on

the land.

3.2 Submissions by the Ag. Chief Executive Officer, National Land Commission
2l . The Committee held a meeting with the Ag. Chief Executive Officer, National Land

Commission on 8s August 2019. During the meeting the Ag. Chief Executive

Officer informed the Committee that apart from the petitioners, the Kenya Defence

Forces and Uchumi Supermarket Ltd also claimed to own the land that is the subject

of the petition. She also stated that the County Government of Nairobi in
conjunction with the National Land Commission had also issued letters of allotment

to the petitioners.

22.Mr. Antipas Nyanjwa Deputy Director Investigations, National Land Commission

informed the Committee that he was tasked by the Commission to investigate the

matter and submitted a report that established the following:

23. Chronology of land parcel LR No. 5875/2: Lt. Col James Hays Sadler who was

the Commissioner for East Africa Protectorate leased LR. No. l0l2 comprising

4443 acres in 1904 to Henry Herbert Tarlton for a period on 99 years. The lease then

subdivided the land into five plots each comprising 200 acres in 1920 and the said

plots were further subdivided into 20-acre plots in 1927. LR 587512 comprising

17.16 acres was one of the plots created out of the fuither subdivision.

Z4.Theplot was transferred to Mr. H.V. Briscoe on l9'h February 1930, who transferred

it to Mrs. K. M Forbes on lgth February 1930. Mrs. K. M Forbes also transferred it
to Mr. F.K. Kelly on l't MARCH ,1940, who uansferred the plot to E.A. Residential

Estate Limited. In 1964 a Mr. Smith was appointed as a liquidator of the company

by the Kenya Government, but the company transferred the plot to Mr. Bau Salou

Dean, Mr. Bau Saoul Dean also transferred it to Mr. Mayer Jacob Samuels, who

died in 1974 but remained the registered owner ofc the land.
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25. In 1976 a Mr. Rapahel Jacob Samuel a brother to the deceased owner and Mr.
Meshumor Jacob Samuels the deceased's half-brother applied to the High Court in
Nairobi for grant of letters of administration under Probate and Administration No.

103 of1976.

In a letter to the Commissioner of Lands, dated 3 l 
tt January 1986, Robson, Harris &

Company Advocates, claimed that Mr. Meshunnor Jacob Samuels obtained an order

vesting the land in him as the sole registered owner.

26. Purported acquisition of LR. 5875/2 by the Kenyan Military in 1985: The

Government through Gazette Notice No. 5151 dated 22nd November 1985 published

an intention to compulsorily acquire the land to set up a Kenya Army School. But

Mr. Meshurmor Jacob Samuel through his advocate protested and an inquiry was

held on the 5th and lSth of February 1986. During the inquiry Mr. Meshurmor Jacob

Samuel made an offer of Khs. 25 million for the land while the govemment valued it
at Ksh. 3,535,000, which Mr. Meshurmor Jacob Samuel reiected and went to court.

27.The court ruled that the government acquires the land at a fee of Ksh.23 million.
The government appealed but in 1997 the court stood over the case generally to

allow for both parties to reach an out of court settlement, but no agreemenl was

reached to date.

28. In a letter Ref. DODl6ggl2lWks dated 26th January 1987 the Permanent Secretary.

Department of Defence informed the Commissioner of Lands that the military had

carried out an inspection of the land and found it unsuitable for the intended purpose

unless four additional parcels of land surrounding the plot was acquired to enhance

security as the plot was located in a residential area.

29. On 10th April 1987 Major General Munyao wrote to the Commissioner of Lands

vide a letter Ref. DOD/CGS/49/LND asking the Commissioner to disregard the

content of the letter by the Permanent Secretary until the military made further

contact on the issue.

30. However, the military did not make the said contact to date. The Ministry of
Defence also indicated it could not pay the Ksh. 3.530,500 as per the govemment

valuation of the land due to financial constraints. Therefore. there is no evidence that

the government made any payment towards the compulsory acquisition of the land.

31. Current status of the land: The Committee was informed that a current search at

the Land Registry indicated that no record on the land were available, However the

investigation officers extracted the above-mentioned information from the valuation
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file. A search at the County government of NAIROBI indicated that the land was

last registered to Mr. M.J. Samuels.

32. On 4th November 1985 Mr. M J. Samuel, through Tysons Habenga Limited,

requested for an extension of the lease for the land in question in a letter Ref.

BOR/VAL/mm explaining the land had only eighteen ye{us left on the 99 years

lease. However, the Commissioner of Lands refused to extend the lease. Technically

the land then reverted to the government and by extension to the County

Govemment of Nairobi as provided for the Constitution.

33. Other Claimants: The Committee was informed that other parties had made several

anempts to acquire the land fraudulently. The said parties include Solio Construction

Limited that claimed to have been allocated the land by the government. However,

the investigations by the commission revealed that the said grant was fraudulent as

the company had two sets of title for the same property. the first was registered on

l8s May 1992 with two different IR numbers, raising doubt on the authenticity of
the title. The title was also charged to Barclays Bank of Kenya on 26s October

1993 even before the title was registered and stamp duty paid.

34. The second set of title held by Soli Constructions company Limited was registered

on 24th January 2001 when the same title was already charged to Barclays Bank of
Kenya.

35. There was no surrender of the original certifrcate of lease and the claim that this was

a new grant of 99 years effective l't July 2019 but this cannot be so because the old

lease held Mr. Mayer Jacob Samuels was still valid and was to expire 2003.Further

the Solio Construction Limited title was registered on l Sth May 1992 before the

lease commenced on I't July 1999.

36. Solio Construction Limited then purported to have sold the land to Kasarani Mall

Limited who transferred it to Uchumi Supermarkets. 9998 shares of Kasarani Mall

are held by Uchumi Supermarket according to records obtained from the Registrar

of Companies.

37. Conclusion: In a letter Ref. 2l046tlll50 addressed to Robson Harris & Company

Advocates dated l3th March 1986 the Commissioner of Lands declined to renew the

lease held by Mr. Mayer Jacob Samuels. This meant that the land reverted to the

government and by extension of the new Constitution to the County Government of
Nairobi. The County Government of Nairobi vide a letter Ref. No. LS/00710017541

sgm/MK dated 9th 2018 requested the Permanent Secretary Ministry of Lands to
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include Roysa Community Development Society in the titling of the land

LR.5875/2.

3.3 Submissions by the Chief Administrative Secretara, Ministry of Lands and Physical

Planning

38. The Committee held a meeting with the Chief Administrative Secretary Ministry of
Lands and Physical Planning on l5th October,2}l9. The Chief Administrative

Secretary informed the Committee that;

39. Background; L.R No, 587512 measuring I7.16 acres arose fiom a subdivision of
L.R. No. l0l2 which measured approximately 4,443 acres. In 1964. it was

transferred to Mayer Jacob Samuels from Bau Salau under a 99-year lease with

effect from I't November 1904. The lease expired on l'r November, 2003.

40. Notice of intention to acquire the land: The Commissioner of Lands received a

request for the reservation and eventual acquisition from the Department of Defence

vide a letter dated 8th August 1985. Subsequently the Government published a notice

of intention to acquire the land vide Kenya Gazette Notice No. 5l5l and 5152 of
22nd November 1985.

41. The notice reflected the size of the land as being 16,16 acres but this was corrected

vide a corrigenda in the Kenya Gazette on March l4th, I 986 to read I 7,16 acres.

42. A 'Notice of Taking Possession' by the government absolutely was lodged and

registered in volume N. 10, Folio 494130 File 6943 on June 25, 1986'

43. Request for extension of lease: The Chief Administrative Secretary submitted a

copy of a letter Tysons Habenga Limited on behalf of Mr. M/J. Samuel dated 4th

November 1985 seeking an extension of the lease of the land LR. No.5875/2. The

said letter indicated that the term of the lease was 99 year effective from l'l
November 1904. The lease expired on l'r November 2003

44,On I't December 1995 a request for allocation of the same land from Prilscot

Company Limited was communicated but was declined as the land had prior

commitments and was not available for allocation.

45. The Chief administrative Secretary informed the Committee that the National Land

Commission and the County Government of Nairobi rnade an irregular attempt to
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allocate the same land to Roysa Development Society. He stated that LR No' 5875/2

was compulsorily acquired by the Government and reserved for KDF and hence is

not within the purview of the County Government or the National Land

Commission. Therefore, it was not available for allocation or subdivision.

46. The Committee held a follow up meeting with the Chief Administrative Secretary,

Ministry of Lands & Physical Planning, who was accompanied by Mr. Edward

Kosgei, Director, Land Administration, on Tuesday, 26th November, 2019.

47. During the meeting the Chief Administrative Secretary retaliated that the land in

quesrion initially belonged to one Mr. Mayer Jacob Samuels with 99-years lease that

expired in 2003.

48. The Chief Administrative Secretary emphasized that the Covernment acquired the

said parcel of land in 1985 tbr military use, however the acquisition was not

completed as the owner went to court challenging the value of the land.

49. The court enhanced the amount payable to the owner in lieu of the land to 23

million. The government appealed the ruling to allow for an out of court settlement.

The Department of Defence took possession of the land on 25m June, 1986 after

depositing Ksh 3 million in court.

50. In 2001, officials in the Ministry fraudulently opened a new file for the land in

question and allocated the same to Solio Construction Company Limited through an

allotment letter as a fresh allocation. The land was transfened to Kasarani Mall, a

subsidiary of Uchumi Supermarkets Plc on 20thMarch, 200las LR No. 8537112.

51. In 2018, the said officials in the Ministry sought to amalgamate the parcel of land

LR No. 587512 with another parcel LR. No. 23393 registered in the name of
Kasarani Mall using the latter file.

52. The amalgamation deed plan and the new lease had been prepared however, the

new lease could not be registered as the titles were charged by banks.

53. Mr. Edward Kosgei, Director, Land Administration stated that the Ministry offtcers

implicated in the fraudulent transactions on the second file were;

a. Mr. S.K W. Wangilla,( deceased) - who opened the fraudulent file
b. Ms. Sarah Mwenda - who signed the transfer between Solio Construction

Company and Kasarani Mall in 2001

c. Mr. Fedson Orare - who signed the amalgamation registration form regarding

parcel of land LR No. 587512 with another parcel LR. No. 23393
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d. Mr. Gordon Ochieng - who endorsed the amalgamation registration form
regarding parcel of land LR No. 587512 with another parcel LR. No. 23393

e. An unidentified officer from the Survey of Kenya.

54. The Committee held a third meeting with the Chief Administrative Secretary.

Ministry of Lands and Physical Planning on 28th November 2019. The Chief
Administrative Secretary was accompanied by Ms. Sarah Mwenda, the Chief Land

Registrar, and Mr. Fedson Orare, a Senior Land Registrar. They informed the

Committee that;

55. The original file regarding the land in question No. 2194612, LR. No. 5875 with an

acreage of 17 acres indicated that the land belonged to Mr. Mayer Jacob Samuels. It
contained a legal notice for compulsory acquisition by the Kenya Defence Forces.

56. They stated that the title deed for LR. No. 5875/2 was in a deed file stored in the

Land Registry.

57. A second file with file no. 2A283 & LR No. 5875/2, with an acreage of 6.864 Ha

was fraudulently opened by Mr. S.K W. Wangilla, an officer in the Ministry, who is
deceased. [t contained an allotment letter that was issued on 26th June, 1999 to Solio

Constructions Limited, which was signed by the deceased officer. The said file also

contained the following documents:

a) An acceptance of offer letter dated 22nd January,200l and a cheque of
3,306,800 for the allotment letter and a receipt from the Ministry of the same

amount dated, 23'd January 2001.

b) A certificate of incorporation dated lSth August 1999 and letter of allotment
was issued on 26th June, I999.

c) An indent from the Survey of Kenya dated l gth October, 2000 for the Deed

Plan. .

d) A lener from the then Permanent Secretary for Lands - Eng. E. K Mrvongera -

dated 22nd July 2004 highlighting the lraudulent transactions on the land.

e) A letter dated 266 July 2004 by Ms. J.M Okungu, the then Commissioner of
Lands confirming to the Permanent Secretary that the land was acquired for
Military use and a compensation of 3,530, 500 was to be paid to the owner by

the Department of Defence.
f) A letter dated 28th November 2005 by Uchumi Supermarkets Plc to the

Commissioner of l-ands making reference to a meeting and indicating that the

company was aware that the land had been acquired by the government for

military use and making reference of a land tribunal that would be formed

determine the matter.
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58. Ms. Sarah Mwenda denied signing the transfer form,which transferred the parcel of
land LR. 587512 from Solio Construction Company Ltd to Kasarani Mall Ltd in
2001, although a stamp bearing her unique number (14) was used in the said form.

59. The officials also stated that a third file No. 21 5826, LR No. 23393 for land owned

by Grace [ndependent Baptist Mission Trustees, was used by offrcials in the

Ministry to register an amalgamation with land parcel No. 5875/2. Upon perusal of
the third file the Committee noted that the lease for LR. No. 23393 had also expired.

60. Mr. Fedson Orare acknowledged that he signed a surrender of titles for LR.NO.

5815/2 and LR No. 23393 together with a new lease which were booked at the

Ministry on 7'h February 2019 by Kasarani Mall Company Ltd. He informed the

Committee that one Mr. Ochieng prepared the documents and that he signed the

amalgamation fomr based on the information provided by the said Mr. Ochieng.

61. Mr. Orare also claimed that the file containing the said amalgamation form did not

contain a caveat, when he acted on it.

62. However, he stated that the said amalgamation was not completed, and the

surrendered documents were in the custody of the chief Land Registrar. He added

that the same were secured at the Land Registry at the Ministry of Lands and

Physical Planning.

3.4 Submissions by the Cabinet Secretary Ministry of Defence

63. The Committee held a meeting with the Principal Secretary, Ministry of Defence on

Tuesday, 5'h November 2019. During the meeting the Principal Secretary informed

the Committee that;

64. The Ministry of Defence lawfully owns the parcel of land that is the subject of the

petition and the same was lawfully occupied by the Kenya Defence Forces.

65. The land in question LR. No. 5875/2 was compulsorily acquired by the Ministry of

Defence tluough the Commissioner of Lands vide Gazette Notices No. 5l5l and

5152 of 1985.

66. The land was valued at Kshs. 3,530,500 by the Commissioner of Lands which sum

was duly paid by the Ministry to the commissioner of Lands.

62, Mr. Samuels had commenced proceedings to challenge the government valuation of

the land in the High Court under Land Acquisition Appeal No' 2 of 1986' In

I
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accordance with section l3(2) of the Land Acquisition Act, the compensation money

was deposited in the High Court by the Commissioner of Lands and a deposit receipt

issued by the High Court Registrar. The money was subsequently deposited to

Middle East Bank and released to Mr. Jacobs on 3'd October, 1987. This was

confirmed by the Attorney-General in a letter dated 23'd April, 1997 and lr47S

Robson Harris and Company Advocates confirming that Kshs. 3,530,500 was

received by them on behalf of their client. In accordance with section l9(l) of the

Land Aoquisition Act, the Commissioner of Lands issued a notice of taking

possession on 25tr June I986. The notice also required Mr. Jacobs to deliver the title

document to the Registrar of Titles fcrr cancellation. The title for the land vests in

Government free fiom encumbrance in accordance with section l9(4) of the Land

Acquisition Act.

68. The High Court enhanced the award to Kshs 23,000,000 and the same was

subsequently appealed by the Attorney-General vide Civil Appeal No. 109 of 1987.

The Appeal was however stood over generally by consent of the Parties to enable

thern to pursue an out of court settlement. Owing to the lact that the family of Mr.

Jacobs relocated from Kenya to Israel, the out of court negotiations were not

concluded.

69. The land was used as a temporary camp for military athletes due to its proximity to

Kasarani sports complex. In early 2019, the same land was identifred as a potential

land for constnrction of Senior Non-Commissioned Officers housing under the

affordable housi n g program.

70. The Ministry was not aware of any other party claiming the land and no persons

were evicted or property destroyed when the Ministry improved the security of camp

rhrough the deployment of officers who erected tents on the land in question as no

persons were residing in the camp as claimed by the petitioners.

71, The Nairobi City Council lacked the capacity to allocate the land as it did not own

the same land and the Ministry of Defence did not consent to the purported sub-

division and allocation of the Land in question to the petitioners by the County

Government and the National Land Commission.

3.5 Suhmissions by the County Secretary Nairobi City County Government

72.'fhe Committee received written submissions from the Mr. l,eboo Ole Moritant, the
Counry Secretary, Nairobi City County datecl 7th Novemb er 2019. He stated that:
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73. According to the County Government records the owner of the land in question LR.
No. 5875/2 located in Roysambu is Mr. M. J Samuels.

74. Roysa Community Development Society in a letter dated 6m May 2004, in which the
societv indicated that its membership comprised former workers of the owner of the
parcel of land and that they had lived on the land since the early 1970s, requested the

Countv Govemment of Nairobi to allocate them the land..

75. The County Government carried out due diligence on the application by the society and
established, arnong other things, that:

i. The squatters living on the parcel of land in question were about 400 to 500
persons.;

ii. There was an informal primary school and nursey school for the squatters'
children;

iii. The land was occupied by 43 rows each with l0 permanent and semi-
permanent houses;

iv. There were few commercial buildings, garages and workshops;
v. There were two structures used as churches; and
vi. There were numerous kiosks and churches.

76. On l7h February 2015 the County Govemment of Nairobi wrote to the National Land
Commission indicating that the County Government had no objection in the allocation
of the land in question to Roysa Community Development Society. The Commission in
rejoinder dated lOs March 2016 informed the County Government of Nairobi that
since the lease to the land had expired in 2003 and was not renewed the land had
reverted to the county govemment and it was for the County Govemment to allocate it
to Roysa Community Development Society.

77 . The County Govemment then proceeded to allocate the parcel of land to the petitioners
as per the Nairobi County Regularization Act of 2015, which gave the County
Government the authority to settle people who occupied county or govemment land.

There was also no court order preventing the allocation of the said land.

78. the petitioners accepted the offer and paid for the issuance an allounent letter through
their tustees and they also paid the required fee to amend the index map and for
valuation of the parcel of land to facilitate subdivision and issues of a certificate of
suMivision and lease.

79. The County Government also carried out a survey of the land and the Director of
Survey approved the said survey on ls November 20l7.and also produced ur area list

for each sub plot. The same was forwarded to the Land Registrar to facilitate the

issuance of titles to the squatters on l9h December 2017.
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80. The Ministry of Lands and Physical Planning started the processing of titles by issuing

letters to individual members of Roysa Community Development Society. However,

the process of titling was not completed for unknown reasons

3.6 Submissions by the Chief Executive Oflicer, Uchumi Supermarket Ltd
81. The Committee held a meeting with Mr. Mohamed Mohamed the Chief Executive

Officer Uchumi Supermarket Ltd on Thursday 2l'r November,2019 and a

subsequent meeting on Tuesday, 26'h November, 2}lg. During the meetings the

Chief Executive Officer informed the Committee that:

82. Uchumi Supermarkets Plc lawfully acquired the land in question land,

LR.No.5875/2 through its subsidiary Kasarani Mall Ltd from Solio Construction

Company Ltd in 2001 and paid Ksh. 85,000.000 to Solio Construction Company.

83. According to the records held by Kasarani Mall Ltd a lease granting the piece of
land to Solio Construction Company Limited was issued vide Grant of Lease No. I.R

85371on l" July 1999.

84. The transfer of the parcel of land from Solio Construction Cornpany Ltd to Kasarani

Mall Ltd was registered at the Lands Titles Registry and was signed by the

Commissioner of Lands, Mr. Sammy Silas Komen Mwaita on behalf of the

President and witnessed by the Registrar of Titles, Ms. Sarah Mwenda.

85. The Uchumi Supermarkets Plc then used title deed for the land to secure financing

from Kenya Commercial Bank (KCB) and Southern African Trade and

Development Bank on 7'h December 2004. The facilities were paid and discharged

on 28th June 201l.

86. The Uchumi Supennarkets Plc had also entered into agreement to sell the land to

Jewel Complex Limited through financing by the bank. The buyer sought to buy the

said parcel of land as amalgamated with LR. No 23393 also owned by Kasarani

Mall.

87. Consequently, the company through its advocates requested KCB to release the two
titles to facilitate change of user and amalgamation. The surrender of titles and the

new lease were booked at the Ministry of Lands as evidenced by the booking form
dated 7th February 2019 issued to the company.
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88. The transfer of the land was a subject of investigations by the Directorate of
Criminal following allegations of fraud and a caveat by the government that had

been placed on the title. The Chief Executive Officer further stated that the DCI had

found that the property was procedurally transferred to Uchumi Supermarkets Plc

and that there was no evidence of conspiracy between Solio Construction, Uchumi

Supermarkets Plc and the Land Registry during the allocation of the property. He

also stated that the investigation found the caveat on the title held by Kasarani Mall
Ltd had no legal basis.

89. The office of the Attorney General had also investigated the allegations of fraud

relating to the land and found that the Solio Construction Company had transferred a

valid title to Kasarani Mall.

90. Kasarani Mallhad also filed a case in court Civil Case No. 495 of 20ll and obtained

a pennanent injunction against Roysambu Community Self Help Group who

invaded the land and made similar claims to those contained in the petition.

Therefore, the question of ownership of the property had been heard and determined

in favour of Kasarani Mall by the Environment and Land Court.

91. The County Government of Nairobi demanded and accepted payments of land rates

by Kasarani Mall as evidenced by payment receipts issued to the company by the

Coturty Government although, the County Government had not updated its records

and still indicated the owner of the land as being Mr. M. J. Samuels.

92. Similarly, the Commissioner of Lands and its successor, the National Land

Commission had continued to demand payment of annual land rent from Kasarani

Mall.

93. The County Government of Nairobi and the National Land Commission have never

sought to revoke the grant of title held by Kasarani Mall or claimed a reversion of
the title to the Govemment.

94. The Petitioners have not produced documents to prove that they were indeed

employees of the late Mayer Jacob Samuels and their National Identification

Numbers reveal that they were minors at the time they claim to have been

employees and some could not have been born at the time.

95. The petitioners had also not been in occupation of the land or erected structure on

the property as claimed in the petition. Kasarani Mall took possession of the land in
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2001. The company hired security guards to secure the land until the said guards

were evicted by the Kenya Defence Forces.

96. The Chief Executive officer acknowledged that the company had a dispute regarding

the land in question with the Kenya Defence Forces and the same was being address

through negotiations led by the Head of Public Service

3.7 Submissions by the Company Secretary Kenya Commercial Bank

97. The Committee held a meeting with the Director Legal Service, Kenya Commercial

Bank on 2l't November 2019. During the meeting the Director Informed the

Committee that:

98. The Bank had entered into a sale agreement with Kasarani Mall Ltd for the sale of
the land in question LR.NO. 597512 to a client financed by the bank. The said parcel

of land was used as a security for the transaction

99. The bank was not in possession of the original title deed for LR. No. 5875/2 as

Kasarani Mall Ltd through Hamilton, Hanison& Mathew Advocates had requested

the bank to release the documents to facilitate the amalgamation of land parcels No.

LR No.5875/2 with LR.NO 23393 both owned by Kasarani Mall.

l00.The bank accepted the request and released the two titles to the law firm.

l0l. The amalgamation of the two parcels has not been completed awaiting the issuance

of a certificate of title upon the lifting of a caveat placed by one of the creditors of

Uchumi Supermarkets Ltd. However, the two title deeds were sturendered to the

Land Registry at the Ministry of Lands and Physical Planning as evidenced by a

booking form issued to Kasarani N'Iall.

3.8 Submissions by Jewel Complex Limited

102. The Comrnittee held a meeting with the Director, Jewel Complex Limited on 2l't
November 2A19. He informed the Committee that:

103. The company was an interested party in the matter as it was in the process of
purchasing the land in question LR NO.587512 and LR NO 23393 from Kasarani

Mall on condition that the two parcels were amalgamaled.
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104. Jewel Complex Limited established contacts with Uchumi Supermarkets Limited

through the Chief Executive officer Mr. Mohamed A. Mohmed and through its

lawyers Messrs. Muchoki Kangata Njenga & Company Advocates.

105. He also srared that Jewel Complex Limited had paid a deposit of Ksh 330, 000,00 by

way of Real Time Gross Settlement to the vendor's advocate client account held by

Harrison Hamilton and Mathew Advocates at KCB to facilitate the purchase of LR.

No. 5875i2.

106. The company had also acquired a loan from Equity Bank to facilitate the purchase of
part of L.R 23393

107. He stated that the petition was submitted to the National Assembly in bad faith since

the petitioners were named as the 46 defendants in Nairobi ELC No. 495 of 201I in

which they lost the case and no appeal was lodged in court against the decision of
the court. In the said suit, the petitioners referred themselves as Roysa Community

Self Help Group while in the petition they stated that they were Roysa Development

Society. Therefore, the petition was an attempt to overturn a decision of the High

Court.

108. Jewet Complex ltd had committed a substantial amount of money by way of a

deposit and entered into an agreement with the Kenya Commercial Bank that shall

substantially affect it in the event of adverse findings by the Committee.
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4.0 OBSERVATIONS
The Committee made the following observations:

I. The owner of the land in question LR. No. 587512located in Roysambu. measuring

17.16 acres under a lease of 99-years which commenced from I'r November 1904 and

expired on ltt November,2003 is Mr. M. J Samuels.

2. Whereas there exists evidence that the government intended to acquire LR. No. 587512

belonging to Mr. M. J Samuels as evidenced by gazette notices No. 5 1515 and 5 1552 of

1985, the acquisition process was not completed as the out of court negotiations

between the government and Mr. Meshumor Jacob Samuel on amount of compensation

to be made were never concluded. (Annex I ).

There was contradictory information in the Ministry of Defence concerning the

intended acquisition of L. R No. 5875/2. Indeed, in a letter dated 26th January 1987, the

Permanent Secretary, Department of Defence informed the Commissioner of Lands that

the military had canied out an inspection of the land and found it unsuitable for the

intended purpose unless four additional parcels of land surrounding the plot was

acquired to enhance security as the plot was located in a residential area. However, on

lOth April 1987 Major General Munyao wrote to the Commissioner of Lands vide a

letrer p.ef. DOD/CGS/49/LND asking the Commissioner to disregard the content of the

letter by the Permanent Secretary until the military made further contact on the issue.

Based on the submissions of the National Land Commission, the military did not make

the said contact to date.

4. Although, the Ministry of Defence submitted that the land was valued at Kshs'

3,530,5b0 and the sum was duly paid by the Ministry to the Commissioner of Lands,

the Committee noted that the High Court under Land Acquisition Appeal No. 2 of 1986

had enhanced the award to Kshs. 23,000,000 and the same has not been paid to date to

Mr. Meshumor Jacob Samuet. The Committee noted that the provisions of section 8 of
the Land Acquisition Act Cap. 295 (now repealed). required that where land is

compulsorily acquired, full compensation was to be paid promptly. This was never

done. (Annex 2)

5. Additionally, despite, the fact that the Ministry of Defence submitted a receipt showing

that Kshs. 3,530,500 was paid to the Commissioner of Lands. there was no evidence

submitted to indicate that the mone)'was deposited to Middle East Bank and released to

Mr, Jacobs.
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6. Further, while the Ministry of Defence submitted that the land in question was formally
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handed over to the Ministry on 25th June, 1986, the Committee noted with concern that

the Kenya Defence Forces only occupied the said land thirty-three years later, this

being in 2019 and the land remains undeveloped to date, This was further confirmed by

a letier dated l4th June, 2004 by the then Permanent Seoetary, Ministry of Lands and

Settlement to Mr. John Githongo the then Permanent Secretary in the offrce of the

President indicating that the Kenya Defence Forces had already taken possession of the

property and moved in but had thought the cost was too much and consequently moved

out of the property.

7. Based on the submissions of the Nairobi County Government, the squatters living on the

parcel of land in question were about 400 to 500 persons, there was an informal primary

ichool and nursey school for the squatters' children, the land was occupied by 43 rows

each with l0 permanent and semi-permanent houses, there were few commercial

buildings, garages and workshops, there were two structures used as churches and there

were numerous kiosks and churches. This was corroborated by the minutes of 256 June,

1986 submitted by the Ministry of Defence which indicated that there were two hundred

and fifteen penions living there, there were forty-three blocks still existing and nvo jua kali

garages.

8. There

i.

ii.

iii.

were three files that had been opened in respect of LR No. 5875/ 2 these being-

The original file regarding the land in question No. 2194612,LF.. No. 5875 with

* *r"ug" of 17 acres indicating that the land belonged to Mr. Mayer Jacob

Samuels.

A second file with file no. 202033 & LR No. 5875/2 with an acreage of 6.864

Ha. which contained an allotment letter that was issued on 26h June, 1999 to

Solio Constructions Limited and contained other documents.

A third file no. 215826, LR No. 23393 for land owned by Grace Independent

Baptist Mission Trustees, a frle which was used by officials in the Ministry to
register an amalgamation with land parcel No. 5875/2.

t g. The Ministry of Lands and Physical Planning submitted and confirmed that the second

file and third file had been opened fraudulently as evidenced by-

i. The purported transfer of lease to Solio Construction Limited was done when

there was already a subsisting lease of 99 years which was to expire in 2003

and the transf'er was effected in 2001, two years before the expiry of the lease.

ii. The Chief Land Registrar, Ms. Sarah Mwenda denied signing the transfer

form transferring thJ parcel of land LR. 5875/2 from Solio Constnrction

Company Ltd to Kasarani Mall Ltd in 2001, although a stamp bearing her

unique number (14) was used in the said form'

iii. The third file no. 215826, LR No. 23393 allegedly seeking to amalgamate

land parcel No. 5875/2 with LtL No. 23393 was being done yet the lease for

LR. No. 23393 had also exPired.
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iv. The cenificate of Incorporation of Solio Construction Company was dated

l8th August 1999 while the letter of allotmerlt was issued on 26th June, 1999

revealing that the allotment was done two months before the Company was

incorPorated.

v. A letter dated 14th June, 2004 by the then Permanent Semetary, Ministry of

Lands and Settlement to Mr. John Githongo the then Permanent Secretary in

the office of the President instructing the Anti-Corruption Commission to

investigate and take action against the fraudulent allocation of L.R No' 587512

to Solio Construction ComPanY; and

vi. The subsequent attempt to amalgzunate the two pieces of land was being done

albeit the existence of a caveat on the land dating back to 2004.

10. However, the parcel of land I..R No. 23393 was not the subject matter of the Petition

and was only relevant to the extent that the third file was opened for purposes of

fraudulently amalgamating L.R No. 5875/2 with L.R No. 23393.

l l. There was no evidence submitted to the Cornmittee to indicate that the Kenya Defence

Forces having allegedly acquired the land in 1986. gazetted [,.R No. 587512 as a

protected area.

12. Based on the submissions of the National Land Commission, a current search at the

Land Registry indicated that no record on the land was available save for that the last

registered owner of L. R No. 5875/2 was Mr. M'J' Samuels'

13. There was no surrender or cancellation of the original certilicate of lease held by Mr.

Mayer Jacob Samuels on L.R No. 5875/2.

14. In accordance with the properfy rates payment request submitted by the Nairobi County

Government, the properfy rates were still duc to be paid by Mr. M. J. Samuels

signifying that the iecordsof the county still identifr Mr. M. .I. Samuels as the owner of
the land.

15. The National Land Commission confirmed that the lease for LR. No. 587512 expired on

Itt November, 2003 and reverted back to the Nairobi County Govemment by virtue of
Article 62 of the Constitution.

16. The Nairobi County Government in its submissions confirmed that survey of LR. No.

587512 had been undertaken and completed and a subdivision scheme approved

identifying each sub-plot including plots designated for public utilities.

17.The Nairobi County Govemment had already issued allotment letlers to the Members
of Roysa Community Development Society regularizing individual ownership upon
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payment of Kshs. 69, 500 of which some ofthe members had already paid.

18. There was collusion between officials of the Ministry of Lands and Physical Planning as

evidenced by the second and third files in order to effect fraudulent transactions on L. R
No. 587512 leading to loss of public funds.

19. Although, the Ministry of Lands and Physical Planning submined that it was aware that
the titles for L. R No. 587512 and L.R 23393 had been presented to it for amalgamation,
the Ministry did not submit the two titles to the Committee.

20. The Committee noted with concem that although the Ministry of Lands and Physical
Planning submined that the second and third file were fraudulent, it was still receiving
transactions payments from members of Roysa Community Development Society for
titling of L.R 5875n to individualmembers.

21. The Ministry of Lands and Physical Planning never informed the Committee that it was

aware there was any sub-division scheme that was ongoing, yet the documents submitted
to the Committee indicate that the Ministry was involved in the sub-division process.
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5.0 COMMITTEE RECOMMENDATIONS

ln response to the Petitioners' prayers and based on the observations, the Committee
recommends that-

l. The Ministry of Lands rnd Physical Planning in consultation with the National
Land Commission and the Nairobi County Government does complete the titling
process for L. R No. 5875n within lg0 days of tabling of this Report.

2. The Director for Criminal Investigations does investigate the officers in the
Ministry of Lands and Physical Planning who may have caused loss of pubtic funds
by effecting fraudulent transactions relating to L. R No. 587512 and the Director of
Public Prosecutions does prosecute sny person found culpable within 90 days of
tabling of this Report.

3. The Ministry of Lands and Physical Planning does secure the title relating to L.R
23393 with a view of ensuring that innocent Kenyans do not tose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R
s875t2.

Signed .........Date 5 20t9

Hon. Dr. Rachael KakiNyamai, MP
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Appendix VIII

Submission by the Ministry of Lands and Physical Planning regarding

the implementation status of the report of the Departmental Committee

on Lands on its consideration of the Petition by Former Workers of the

Late Mayer Jacob Samuels regarding the invasion and eviction of the

workers from their Land in Roysambu Constituency by the Kenya

Defence Forces



MIMSTRY OF I.AIYDS AT.ID PIIYSICAT PIANNING

SI.JBMISSIONS TO TIIE NATIONAI ASSEMBLY SEI.ECT
IMPI.EMENTATION STATUS OF HOUSE RESOLUNONS

COMMITTIEE ON

Hmourable Cx;luir,

Pursuant to a letter Ref. NA/DAASC/COI/2OZI| (O84) dated June tO, ZOZ'!., the
Commiftee-requestedthe Cabinet Secretary, Ministry of Lands and physicalplanniigto
rcport on the implementation status of the followingreports:

1. Report of the Depafimental Committee on its considerattonof the petition regarding
delgVed compensation of land owners for the expansion of iigalagala-tlusoli-
Bykura- Butere Road DZG)

l-ffneport of the Departmental Committee on its consideration of the petition by former
workers of the late Mayer Jacob Samuels regarding the invasion ind, eviction of the
workers from their land in Rovsambu Constituencyby the Kenya Defence Forces

3. Report of the Departmental Committee on Lands on its considLration of the petition
by residentt 9l Yuta, Mua Ward in Machakos Town Consfituen"y ,rguriing the
obsfruction of the tarmackingof Konza-Katumani Road

4. Report of the Departmental Committee on Lands on its consideration of the petition
on irregular renewal of leases of landby Del Monte Kenya Limited

5. Report on the Petition rcgardingland issues in Taita Taveta counfy

Honourable C}:tairrl wish to respond as follows:

I. Reportof the Deparlnrental Commitbe on its consideration of the petition rcgardfuB
dr,Iayr,d compensation of land owners for the erpansion of sgatagala-f,rusolil
Bnkura- Bubre Road D26O

Hononrable C*:mfu'

The Depafimental Committee on Lands considered a petition regarding delayed
compensation for private land compulsorily acquired by Kenya Rural Road-Authoiiry
(KeRRA) in 2O1I for construction of the Sigalagala-Musoli-Bukura Butere Road. Th;
committee in its report dated November l,g, Zolg recommended as follows:
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i) pursuant to the provisions of Article 4o of the Constitution andthel,and Act,2o'l'-2,

the chairp"rr"ri, Nufional Landcommission does gazette ]fre Tayiu dates fol th:
compulso ry ijiltition of land for the sigalagala-- Musoli - Bukura Butere Road

projlctwithin ninety days of the tablinggf thls report

ii) the Natio nal LandCtmmission does coiduct the valuation of. parcels of land, crops

and trees 
"fteciia 

by the project within ninefy days upon_the.gazettement of the

inquiry d.ates for the Sigalagila- Musoli - Bukura Butere Road

iii) upfn ihe conclusion ofthJinquiries and r^lmittance of compensation funds from

renya n".ri nouJauthority (rinnq), the Chairperson, National.land commission

does disburse the 
"o^p"niution 

funds to the respective project affected persons

within ninefY daYs.

Implementation Status

Honourable Chair,

Recommendations (i) (ii) and (iii) are to be actioned by the National Land Commission

andKenya Rural Road Authority KeRRA.

Z. Repofiof the Departnental Committee on its consideration of the petition by fotmer

workers of the tii t t"V* Jacob Samuels rcgardirrg-the invasion and eviction of the

workers frrom thetr tani in noysamfu Constituency by th" Ken)ra Defence Forces

Honourable C:hair,

The petition concerned land L.R No. 5875/2 claimed by ltg petitioners (Roysa

co*ri""ity Development Society, the Kenya Defence Forces (KDF) andKasataniMall
Limited (a iubsidiary of Uchumi Supermarket PLC)'

The landwas registered in the name of Mayer Jacob Samuels (who died in 1974).The

co,r.**.nt puflish ed a nottce of intention to acqufue the parcel fo1_the Kenya Defence

Forces Vide Kenya Gazette Notice No. 5 1,5L and 51'52 of Novembet 22r 1985. On August
-g, 

rggs an awird for Kshs. 4,l4o,oo}/ - was issued by,the Commissioner of Lands. A

$lotice of Taking possession'by the Government was Lodged andreS]stered in volume N.

io, itii" 4g4/g"o File 6943 on;,rr.. zs,_7986. The 19tice required the owner to deliver

the title document to the Registrar of Titles for cancellation

-Ilte award was however challenged in the High coufi under land Acquisition Appeal

No. 2 of 19g6. ln accordun." i.ith Section 1SQ) of the I'and Acquisition Act, the

compensation monly *m deposited in the High Court anda deposit receipt issued.by the

n"gtrt.u.. ffr" *or"y *ut ,rrbr"qo.r,tly delgJ!9d to Middle East Bank andrcleased to the

owner of the land, on october s, tgsz. "it " 
nigh C.ourt.en\9nced the award to Kshs'

ZS,OOOpOO andthe same *u, ,r6rrquently app6aledby the Hon. Attorney General vide

Civil Appeal No. 109 of 1987.
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The appeal was stood over Senerally to pave way for an out of court settlement. The out
of court seftlement was not frnalized owing to the fact that the family of the late Mayer
Jacob Samuels relocated from Kenya to Israel.

Despite the compulsory acquisition, the land was allocated to Solio Construction
Company Limited as a fresh allocatton in 2OOl and was later transferued to Kasarani Mall
Limited on Match 20, 2001,. ln 2079, the Counfy Government of Nairobi and the
National Land Commission also allocated the land to the petitioners who claimed. to be
occupying the same. Subsequently, the Ministry of Lands and Physical planning issued
the subdivision scheme approval letters.

In considering the petition, the Committee noted in its rcpoft datedDecember 2O1,g that:

i) Whereas there exists evidence thatthegovernment intende dto acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation tobe made *e.L never concludedii) That although the Ministry of Defence submitte d, thatthelandwas valued at Kshs.
3,53O,5O0 and the sum was duly paid by the Ministry to the Commissioner of
Lands, the Commiftee noted that the Hlgh Court under the LandAcquisitio n Appeal
No. 2 of 1986 hadenhancedthe award to Kshs. Zs,ooo,ooo andthe same has not
been paid to date. It had not also been demonstrated that the Kshs. S,SSO, SOO
allegedly paid to the Commissioner of Lands was released to Mr. .facobsiii) The Committee noted with conc ern that the KDF only occupied the land thirty-
three years later and the land remain s undevelop ed to- date.

It thus recommen ded that:

i) The Ministry of Lands and Physical planning in consultafion with the National
Land Commission and the Nairobi County government does complete the titling
process for L.R No. 5875/2 within 180 days of tablingthis reportii) The Director for Criminal tnvestigation does investigale the ofiicers in the Ministry
of t,ands and Physical planning who may have caused loss of public funds by
eff,e9fing fraudulent transactions relating to L.R No. sSZs/Z and the Director of
Public Prosecutions does prosecute any person found culpable within 9O days of
tabling this report

iii) The Ministry of Lands and PhysicalPlanning does secure the title relating to L.R
23393 with a view of ensurin g that innoceni Kenyans do not lose money t"hrough
fuaudulent transactions as evidenced by the attempt to amalgamate it wiih L.R I{o.
5875/2.
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Implementation stafirs

HonourableclE|,trrin response to recommendation (i),1wish to state as follows:

The Hono urableAftorney Generalas the Pnncipallr,g-alAdvisor to the Government gave

u, ua"i*"y to the National Assembly vide a letier ReI aclcIv / 47 /20 dated August 11,

Z1ZO regardingi*ri;;; ationof ite repgrt 9f |he Departmental Committee on Iands

in this matter (Annerure 1a).lnview of t^his adviso*,_the yinigtrY has not been ableto

implement the reco mmendatron. We have written to ihe Hon. Attorney General to seek
'guiauii"on 

the ;ili;;;;; iiiashall report to the committee as soon as we are gaided.

Further, the Environment andLandCourt in Nairobi issued a judgement in ELC Case No'

1ss of zol,T (f"r;;;i; igstiol l) concerning the rybie9t parCel of.land L.R 5875/2'

The said ju dgmentiptr.ta tn. fitle held byKasaiani Mall Limited and issued apetmanent

iniunction restrainilg ifr. petitionert i.o* trespassinS on the land' A copy of the

judgment is marked (Annexue 1b).

The petifioners also have asubsisting court case over the subjectlgyd_a] the Environment

and tand Court i" Nui-ri, JudiciaT Review Application No. Eo08 oF 2o2o (Republic-

versus-Director LandAdministr ation,Ministryof Lands & Physical Planning, chief Land

Registrar and the Attorney General)

Honourable grg|,irrin response to recommendation (ii),I wish to state as follows:

The recommendation of the committee is to be actioned by the Director of criminal

Investigations.

Honourable Chaurin response to recommendation (iii),1 wish to state as follows:

L. R No. Zgggg is registered in favour of Kasarani Mall Limited. The parcel is adjacent to

L. R sg1 S / Z andis riot in contention given that the app_licatton by Kasa tani Mall Limited

toi u^utgamatronof the two properties was never finalised'

3. Report of the Deparhnental commitbe on Iands on its consideration of the petition

bry residents or iiW Mua wad in lvlachakos Town constituency regadiry flte

;6tff,r.fi"" of public'ro ad (Ya nzr.-Y.riruani Road)

Honourable Cllrrlr,

The National Assembly Departmental Committee on l-ands considered_a petttton.by

residents of Vota, ttnaa-Watdin Machakos Town Constihrency tepaldi!8 the obstruction

of the tarunacl<tng of the Konza-Kafiimani road, over a contested4oo Meters portion of

the roadtraversiig on private land L'R No' 355/2'

In its report datedoctober, Zolothe Committee noted that althoughthe 400 meters road

passing through i.n No. 7g74 is not a public road, the petitioners have been in
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continuous use for over 50 years. Further, the road, is the shortest and most convenient
loute joining the Mombasa Road for use by the residents of Vota and other members of
the public. It thus recommended:

i) that the National Land Commission does consider facilitating the creation of a
public light of way pursuant to Section 743 of the Land lctrZotZ to ensure the
convenient passage of the residents of Vota through the 4OO meters road which
they have been using for over fiffy years within s* months of the tablingof this
repofi

ii) The Cabinet Secretary Ministry of Lands and Physi cal Planning does fast frack the
development of the landvalue index as containiaintheLandialue (Amendment)
Act 2079 to addtess the challenge of over-valuation of land identified for the
development of public projects within three months of the tablingof this report.

Implementation Status

Honourable C};]Eitrin response to recommend,ation (i), I wish to state as follows:

The process for the creation of a public rght of way is prescrib ed under Sections 143-
148 of thel.and Act,20'1,2 rcad together with Part VII of the Land Regulation s, ZO1,7.

The Nationalland Commission is empowered under Sections 143 to 148 of theLand Act,
2072 to ueate a public right of way. A public right of way created for the benefit of the
National Government or dounty Go,vernme nt, ilocal Authorify or any corporate body
to facilitate the functions of such bodies is referred to as awayleive. Whlre a'public rigit
of way is created for the benefit of the public as is the cassherein it is refeired to is a
conununal right of way.

Under Section 745 of the Act and Regul ation Sl (2) of the Land, Regulation s, ZO7Z, a
cgunfy Sovernment, an association or any group of persons may make the application to
the Commission for creation of acommunalrightof way. The Commission m^ay also make
the application on its own motion pursuant to Section 746 of the Act. The ipplicant is
required to obtain a 

-svrvey _map from the authorify responsible for survey an|'mark the
proposed position of the public (communal) right of way.

Regulation 52 (1) requires the Commission to senre a notice of the application to aLl
persons occupying the land over which the commvnal right of way is sought and make
an announcement of the nofice in a radio station with nationwide coverage. The
Commission is also supposed to publish the notice alongthe route of the p.oporJd right
of way.

Upon .teceipt of all information and where there are no objections after expiry of the
penod specified in the notice (90 days) the Commission shalirecorrunendtoihe-Cabinet
secrctary to qeate the communalrightof way (Reguration ss).
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where there are objections/representations to the applicatton, Section 746 of the land

Act requires the Commission to consider tepresintations and objections received

pirtuiitto the said notices andrecommend toihe Cabinet Secretary whether to carty

out a public i"q"i.v into the representations/objections or refer the application for

creation of u .o**ilnal tight of way to the colnfy Sovernment for its opinion or !o
intttate and facilttate negotiitions with -p"tso"t 

Y|o have made

iiiii-n",^t:inloai""tions on th6 application with a view of reaching a consensus on

that application.

Honourable Clruir,

where the recommendattonis for apubric inquiry,the cabinet Secretary will constitute

a public inquiry panel constituting a representaiive of the tnstitution of Surveyors of

Kenya, Ministry Jt iiit iia rt yii.uf Planning, Law Society of .Kenya, National LTd
commission, the respective counfy gov_erlmeri'and Kenya Instittrte of Planners. The

i;q;i i^r.,"t *itt thln place a two #eels' notice specifying the date, ttme and place of

inquiry to all parttesto make submissions on the applicatiin for the communal rightof
;;; At the expiry of two weeks from the date of heiring,ar.epofioilhe inquiry shall be

submitted to the ciiii.tSecretary (Regulations 55 & 56 0f theLand Regulations,2017).

where the commission reco(unends that the matterbe referued to the respective county

gou"."*." t, the CabinetSecretary shall within two weeks refer the maltet to the counfy

government to grr. th.i, opinioi. The county government shall within fwo weeks

forward its opinion to the gabinet Secretary in iriting (Regulation 57 of the Land

Regulations,2077).

Where the Commission reco(unends negofiations, theCabinet Secretary shall within two

weeks initiate ne{otiations between the-persons who made objections / rcpresentations

and the apphcant.

The cabinet secretary will determine whether or not to cteate the communal riSht-of

;;y-;{t* tonsideri ng as the case be the recommen dation of the Commission, or the

adviceof the counfy {or".^*"nt or the outcome of any negotiations that may haveb.een

reachedbetween ti{applicant for the right of way and those who made representations

or objections.

If the cabtnet Secretary decides to create a tigltt-of way, an otder to that effect which

shallbepublished in tLe Kenya Gaiette. OncE the order is made, any person-who had

made representaiio" o. objeclion to the apprication to the creation of the r8ht of way

may appeal againitthe decision of the CabinetSecretary to the Court only on apoint of

1aw.
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Honourable Cltur,

Section 148 (1) olt!: Act provides that compensation shall be payable to any person for
the use of land which the person is in lawful or actual occupaion with respect to the
communal right of way which compensation shall bebased on the value of ihe land as
determined by a qualified valver. Section 148 (4) of the Act places the duty to pay
compensafion upon the state_ depafiment, public authority or corporate authority ftrat
has appliedfor the communal right of way.

Under-Regulalion 60 (1) of the LandRegulations,2OTT theCabinetSecretary maycreate
the public rlght of way upon completion of the processes outlined above.

Honourable C};:mir,

\9 fand Act,2072 and the Land Regulations,2OlT have an elaborate procedure to be
followed when one wants to create a comrnunal right of way over piivate land. The
Commission through a letter Ref. NLC/ 1/ 26/ 1 dated April 1g; ZoZl iecomme nded the
creation of the communal right of way on land L. R 7374/3 on the basis of the
recommendation of the Depaftmental Committee on Lands (fuine:arre 2). However, the
recommendations of the Committee are subject to the process prescribed in law. We have
engaged the Commission to take the necessary steps providedin law vide our letier Ref.
MOTPP/ADM/CSO /1/760 dated April 29, 2021(Annexrre 3). Once this is done, we
shall actio n accordingly.

Holronrable Claitrin response to recommendatton (ii),I wish to state as follows:

further to our report dated March 3,2021 contained in Annexrre 4 (Pgs. 7l-14),1
wish to report that we have since prepared and undertaken stakeholder valid,ation of
LandYalue lndex Maps for KakamegartsusiarBungomarYlhiga and Siaya counfies. The
main challenge remains shortage of funds to fast track the process.

l"hel,andYalue Index Maps shalt be submitted by endof August,2O2l for approvalby
the National Assembly and the Senate in accordance with Section 1,OZ A of the Land Aci,
2012.

7of10



4. Report of the Deparlrnental Committee on Iamds on its consideration of the petition

;;'it tgglr" renewal of leases of land by Del lMonte IGn)'a Iimited'

Hononrable Cx.tur,

The committee consi dered a petition presented by Mr. Phillp Njugula on behalf of

iandaraResidents Associatio n^regardiig irregalar ienewal of leases held by Del Monte

iilt; ii*ited. The peritionerr ilri*ed that the Counfy Government of Muranga

renewed the leases to bel Monte contrary to Section 13 of theland Act tequiting public

piii"ipu{ion to determine whether the publichad an interest in the land.

The Committee in considering the petition noted thartheNational LandCommissiondealt

with the matter as a histo rical lind injustice claim and recommended, ary9!$ gl!t'
irrr"ir, ilrr, tie uia neta uy Del Mont. t<.ny, Limited be resurveyed to establish if the

company was ln possession of land that it is not registered to hold. The committee also

observed that deipri. tt ".r being several court caies regarding.lelewal of leases and

implementationoi tt " 
r.co**"idations of the Commisslon, Del Monte Kenya Limited

was not opposed the resurvey of the land rn question'

It therefor e made the following recommendations in its report dated November 2079:

i) The Director of Surveys, Ministry of Lands and Physi cal Planning does resurvey the

lind held by Del Monte Kenya Lrmited in Muran.g'a and Kiambu Counties within

ninefy days of tablingof this tepott.
ii) ihe National LandC-ommission do.s investigate the circumstances under which L.R.

Nos. 1Og6 Z, 70747,, 77972, 2g5g, 4879 ind 77146 that wete said to have been

surrendered to the io,r".r,^"nt by two companies namely Sassa Coffee andRappitB.

Limited were later irregularly acquired by Del Monte Kenya Limited within ninety

days of tablingthis rePort.

Implementation status

Honourable C}:trrirrin response to recommendation (i),I wish to state as follows:

In our rcport dated October 27,2O2O (Annenrre 5) (Pgs' ?-!l),the Ministry-reported

that theresurvey or th" randheidby Del Monte Kenya Limited in Muranga andKambu

counties was undertaken as directed.

The county Governments of Muranga andxt?^PY.have not yet giverr-their approvals to

the subdivisions and the extension"/renewal of the leases (Form PPA 2) to faci[itate

registration.

8of10
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HonourableChurrin response to recommendation (ii),1wish to state as follows:

The recommendafion is directed atthe National Land Commission.

5. R€port on fhe Petition rcgiad@land issues in Taita Taveta County

ltrononrable Cllair,

The petition emanated from allegations that Teita Sisal Estate had encroached tnto a
contiguous community land. The National Assembly Departmental Committee on Iands
recommended that the Ministry ascertain the boundades. A boundary confirmation
survey was carcied out on the land and it was discovered that the community had
encroached into the Sisal Estate. Consequently, the proprietor of the Estate offered to
surrender the portion of land occupied by the community.

The Committee on its consideration of the matter therefore recommended in its report
dated June, 2015 the excision of Z5O acres of land from Teita Sisal Estate for
fotrualization of settlement of residents of Singila Majengo village in addition to the
public ufilities within the estate as agreed by the management of Teita Sisal Estate.

Implementation status

Honourable Cx;lair

ln our report dated March 3,2021 (Annexn'e 4) (Pgs. 76-1,7), the Ministry reported
that the excision of Singila Majengo Ylllage, MwandishaPrimary School and the public
utilities including the roads and the railway reserves was undertaken vide Survey Plan
No. F/R 467 /87. The County Government of 'l'aitaTaveta approved the application for
subdivisionandchange of user vide a PPAZ formdated November 74,2019.

This resulted in creation of Mwatate/ Mwatate Block 1/ (11 - 13). Parcels 11 and 72 arc
to be surrendered to the National Government while parcel 13 is to be registered in the
original owner's name. The owner proposed to furthei subdivide parcel 73.

The Director [-and Administratron issued subdivision scheme approval letters onJanuary
4,2027 as follows;

Parcel No. Size GIa.) Beneficiary
Mwatate/Mwatate
Block 1/ 11(Shingila
Majengo) 85.81

Land Setilement Fund Board of Trustees

9of10
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Mwatate/Mwatate
Block 1/ 1,2 (Mwandishi
Primary School)

6.34
Cabinet Secretary to the National Treasury

Mwatate/ Mwatate
Block 1./ 14

1191.19 TeitaEstates Limited

Mwatate/Mwatate
Block 1, / 15

4936.57 Teita Estates Limited

Mwatate/Mwatate
Block 1, / 16

406.26 Teita Estates Limited

Mwatate/Mwatate
Block 1/ 17 (Langateni)

132.54 l,and Settlement Fund Board of Trustees

In our last report dated March 3, 2021, the we reported that we were waiting for
surrender of tlie mother title to facilitate registration of the scheme and issuance of titles.

Honouruble C\rair,l wish to report that the title has since been suruendered. There were
Charges registered against the title in favour of Standard Chartered Bank Limited which
wereiisch arged on May 5, 2021 to facilitate registration of the subdivisions. Annexrre
6 is a copy of the title.

The Ministry shall process the titles in two weeks time.

,l submit.

, EGH

Jnly 29r2OZl
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MINISTRY OF'LANDS, HOUSING & URBAN DEVELOPMENT
Internal Memo

To: The Deputy Chief State Counsel From: Chief Land Registrar

Ref. LR NO. 5875/2 l2th February,,2020.

SUBJECT: BRIEF ON LR NO. s87stz
GLA o. 6943 C)N Vol. N10 FOLI 291 AIYD GRANT IR. NO. 8s371)

Reference is made to the above matter and to your letter dated 22d January,2020
referenced AG/CIV /\/n-S / 4 13 / I 9 .

Land ReferEnce No. 587512 measuring t7.16 Acres was a resultant subdivision of
LR NO. I0l2 and was registered under Government Lands Act Cap 280(repealed)
in Vol N. 10 Folio 291 GLA file NO. 6943 vide correspondence file numbei 21946
in the names of BAU SALAU BEAN for a term of 99 years from I't of November,
1906.

On the 15th of August, 1964 BAU SALAU BEAN transfered to MAyOR JACOB
SAMWELS.

\t-

On the 26th June,1999 LR NO. 587512 was allocated to SOLIO CONSTRUCTION
COMPANY LIMITED and the grant registered on the 24th of January, 2O0l for a
term of 99 y"u.i from I't July, iggg. Aicording to our record this allocation was
done through colrespondence file number CF 202033. Subsequently, on the 20th of
March, 2001 the SOLIO CONSTRUCTION COMPANY LIMITED transferred the
said parcel to KASARAM MALL LIMITED, which transfer was registered as IR.
85371/2.
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ln the instant suit, the Summons to Enter Appearance are not dated signed or extracted. lt is
therefore not clearwhether the Plaint served upon the Defendants was accompanied by Summons.

However, the Court has noted that on * November 2011, the Law Firm of Odour Henry John
Advocates filed a Memorandum of Appearance for all the Defendants. The Defendants further filed
their Defence on {d November 2011, and denied the allegations made in the Plaint. The issue of
failure to serve Summons was never raised by the Defendants all along. The suit went through Pre-trial
Conference and none of the parties pointed out the failure to extract the Summons. The suit was
therefore certified ready for hearing and was given a hearing dale. Order 5 Rule 1(6) provides that:-

'Every Summons except where the Court is to effect service shall be collected for service within
thitiy days of issue or notification whichever is la(e failing which the suit shall abate".

f.0

ioing by the above provision, lhe Plaintiff ought to have extracted and collected the Summons
yithin a period, of 30 days of the issue of the same. The Plaintitf did not do so. Therefore the sui(

ought to have'abated.

However, the Court have noted that the Defendants never raised any objection to the suit and they
entered appearance and filed their Defence. The suit herein was filed in the year 2011 after the
promulgation of the new Constitution 2010, which brought in Article 159(2)(d) which binds the Court to
administer justice without undue regard to procedural technicalities. The said Article provides as
follbws:-

"in exercising judicial authority, the Courts and lribunals shall be guided hy the following
princlples:-

| 4 Justice shalt-be administered without due regard to procedural technicalities."

Therefore bearing in mind the above provisions, this Court will exercise its discretion in this matter to
| ;nsure that substantive justice is done and will therefore overlook the procedural technicalities. The

efendant never raised that issue of failure to extract and serve them with Summons. They have entered
,r appearance and filed their Defence. The Defendants will therefore not suffer any prejudice or injustice

r 
if and the Court teaves it at that.

On the substantive issues, the Court will first point out the undisputed facts before picking out the issues
for determination. There is no doubt that LR.No.5875/2, is registered in the name ol Kasarani Mall
Limited as from 20h March 2001, which is evident from the Certificate of Title attached to the Plaintiffs
bundle of documents. Jh is also no do was initiallv-qranted to Solio
Constructlon Companv Limited a re is also no doubt dants are

hvg!99-daidAq_ownership -of .th is pa rcel of . land
Meshamor'Jacob Samrtel,vide a cCInveyance d

LR.N-o.5.57.5/2,-havilg bgen gpnv-gyed the same
ated5S-ffrarch't990,:,, .: : ''"'; "'' "-'

There is also no doubt that Kasara ni Matl Limited is a subsidra ry of Uchumi Supermarket Limited,
as confirmed by the Registrar of Companies vide a letter dated 21"t April 2015. There is also no doubt
that this suit property was a subject of various correspondences among different Government offices. ln
particular is the letter dated 30th Aprit 2008, from Director of Pubtic Prosecutions (DPP), which made
various conclusions. Among the conclusions made are that the land in question LR.No.5875/2, was
proceduralty applied for and allocated to M/S Solio Construction Company Limited. Further that
Solio Construction Company Limited acquired a valid title to the said land which it later sold to
-Kasarani Mall Limited (A subsidiary of lJchumi Supermarket Ltd) in 2A01, on a willing buyer witling
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seller basis.

There is also no doubt that the Defendants have threatened to take possession of the suit land and thus
the filing of this suit.

Having now pointed out the undisputed facts, the Court finds that the issues for determination are:

(i) Who is the legal owner of the suit property'

(ii) ls the Plaintiffs title to the suit propefi valid'

(ili) ls the Plaintiff entitled to the prayers sought in the Plaint'

tiv) Who is to bear fhe cosfs of this suit'

i) Who is the legal owner of the suit property'

It is evident that legality of ownership of any property can be deduced from the registered documents. ln
our c€lse herein the registration document herein is the Certificate of title. The Plaintiff herein has
attached a Certificate of Title which shows that the suif land was fransfe rred to Kasarani Mall Limited-
on 2f March 2001 . tnitiatty the suit land was owned by Solio Construction Limited. Section 26(1) of
the Land Registration Act provides that such Certificate of title is conclusive evidence of proprietorship
except where the said title is acquired through fraud or misrepresentation. Though the Defendants
alleged that the sgi! land betongs to them and that the Plaintiff acquired the same illegatly, it is evident
from the letter written by the Director of Public Prosecution on 30fr April 2008, that he exonerated the
Ptaintiff from any wrong doing. Particularly, the Director of Public Prosecution stated that:-

"There is no evidence suggesfing any collusion or conspiracy between the Company and the
land officials during the allocation of the land to MlS So/io Construction Company Limited".

I 'urther after investigations, the Director of Public Prosecution also came to the conclusion that M/S
-tollo Construction acquired a valid title to the said land which it later so/d to Kasarani Mall Limited

I Ll on a willing buyer willing seller basis.

The above investigations were done in the year 2008. DW3 who prepared a Report in the year 2015
; did not tell this Court why he decided to fault the finding of the Director of Public Prosecution. Since the

suit land was registered in the name of the Plaintiff in the year 2001, under the Registration of Titles Act,
(now repealed), Section 23(1) of the said Act provided that the said registration was conclusive evidence

I of ownership. The said Section states as foltows:-

. ."Tha, -C.ertiQqalg of titte. r'ssued by lhe RegistqaL,fo a, p_urc.haser of lapd. upon. e tfansf"er o.r" 
rransmii sioi Oi tite pro,firiiti:or tie,reof shall be taken Oy att the Courts as conclusive evidence
that the person named therein as proprietor of the land is the ahsalute and indefeasible owner
thereot subject to the encumbrarrces, easements, restrictions and conditions contained therein
or endorsed thereon and the title of that proprietor shall not be subject to challenge, except on
the ground of fraud or misrepresentation to which he is proved to be a party."

I fne Court will rely on the authority quoted by the Plaintiff; Nairobi Permanent Market Society &
Others..Vs...Salima Enterprises (1995-1998) I E 232, where the Court held that:-
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"The state shall not deprive a-person of property of any description, or in any lnterest in, or right
ovsr propefi of any description, unless the deprivation:- ,\

a) results from an acquisition of land or an interest.in land or a conversion of an interest in land,
or title to land, in accordance with Chapter Five; or

h) ls for public purpose or in the public interest and is catried out in accordance with this
Constitutlon and any Act of Parliament that:-

(i) requires prompt payment in full, of just compensation to the persan; and

(ii) altows any person who has an interest in, or right over, that property a right of access fo a
court of law.

The Defendants have not denied that they have trespassed and/or threatened to trespass on the
plaintiffs parqel of land. The Plaintiff is entitled to protection of its property as provided by the

(O Constitution .nO other provisions of law. The Court has found and held that the Plaintiff is the absolute

and indefeasible owner of the suit property. The Plaintiff is entitled to enjoy the right of ownership of the

suit land without interference from the Defendants.

The plaintiff has sought for damages for trespass. However, the Plaintiff has alleged that it fenced off
the suit land by constructing a wall around the propefi. Further, the Court issued a temporary injunction

against the Defendants on lth June 2012. There is no evidence that the Defendants have defied the

said Court Order. The Court comes to a conclusion therefore that there is no sufficient evidence

provided by the plaintiff to prove that the Dpfendants have barred them from the use of the suit land and

thus entitled to damages.

!n conclusion, the Court finds that the Plaintiff are entitled to the orders sought in the Plaint only to the

extent of permanent injunction against the Defendants but not damages from trespass.

i

(l fne plaintiff herein is the successfut titigants. The Defendants' actions prompted-the-filing of this suit by
the plaintiff. The Court therefore finds that costs normally follow the event and since the Plaintiff is

successful in its claim, then the cosfs of the suit fo he borne by the Defendants herein, iointly
and severally.

Having now carefully considered the available evidence, and the submi

that the Plaintiff herein Kasarani Mall Limited has proved its case on
ssions therein, the Cou

balance of robabiliti
rt finds
es and

consequenly, the Court enters judgement for the Ptaintiff against the Defendants as prayed in the

efajgrtfi !g[ns gf pr-qy-eF p9,@)',?n! (c).,, , ,

,t

It iS bo ordered.

Date.*Signed and Delivered at NAIROBI this 18th day of August 2017.

L. GACFTERUI

JUDGEi:
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acquisition interest'

o
N. MUCHAI
f or: C.V.O.

C. C.
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PRILSCOT Co. LTD.,
P.O. BOX 795,
N A K U R U.

Lst December, L995

U-

[rl\tutr,,,# I'ro'+)

The Commissioner of tands,
P.O. Box 30089,
NAIROBI.

Dear Sir,

RE: LR 5875/2

Yours

F or:
PRILSCOT CO. LTD.

Enc1.

We wish to apply for atrloeation consideration
of the referred Governrtent vacant land situated
alcng Thika Road, Nairobl..

We are ready to deveilop s.Lme upon being allocated.
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2L946/66 25th June 98

PR,'IITSGOT C.o. tTD
P.,Q; Bbx f95
:UA'K.tLf,-U;#

Your. lgtfer:dated Is! Dec*nbsr; 1995 refers.
::

II"#i:' ;'#ihl"tT;-t ffi. :r4*ab'Ie 
r<ir alrocation

$, I -:' .r' ,' . 
n :'''

S.,'&,.Tl;. TF/[NGI[,A
EbR: . colittr.ssrouEr: oE - EAlfD.S- -
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fitegra"!s:.. :'1-1NDsl, Naiiobi

Tcl6phone: Nairobi 718C5019

Solto Construction Ltd'

P.O. Bqx t+9.534, NAiROBI

REPUBLIC OF KENYE
Eep ENT oF I-ANos

IiTEGIST'EER.ED P:O. Box 300g91
'NaraoBt

f,.at. Iso. .....27916/-lL.---... .-.-.-..

Sra(s)/Iv1aoerra, L'R' No' 5875/2 NAIROBI

LETTEH,. GF- .A.I.LOTNdENT

I.haye the hbnous to iir{oim you that the Gbvescraeril, o+beh-qlf oi -................-.....-......-....-.......r.

C6unty Council, hereby 6ff66 you a gra6t of th.j abov'e pldi'showo eaget'rea.-qil-the

attached plan No subjdct ic' your to.qrnral Bnitten aceept:nce of the

follo-rving Conditions.and:to thg giayment of the charges as prescribed hereunder:''

Ap.ea : .... -....-. 5.. 36 11...........'tlectares ( approxiraately)'

Sraxo PnrMruM : S h - -,a-o-4o 2.,.u+&e---.......-.--. --

ANIrUALReTsT:Sh.-..:.-....'48-o-r.4gp-.......-..-..-,.-..--".

Subject to adjustment oE sul-vey, but
tLer'e is no clairn for reduction in area o.r

srJrvey.

Grxem.-er: l1is Letter of A.filctenent is Subject to, and the Itamt will be rnad-e under
the provisioris of, the Go'rernmeat L,ands Fact (C"p. 280 oi the Itevised
Edifioo the l-aws of Kenya) and tiile trrilt be issued under rhe Registration
of Tities A,ct (Cap. 2El) or .the. N.egistered Land Act (Cap. 300).

SpecLA! Covprmoiqs: .See attzlched-

Z. I should b.e gtad to receive your acceptance of the attached cqnditions together with
baoker,s cheque foi ttue amouat as set out below wittiin thrrty (30) days of the postma:k:

Conveyancing FeeS

Registration Fees

Rates

Stamp Duty

SurveyFdes .. .t

Froati anc! Ro2rd Qrains

Others . aPP r(rya i fEe

' Planning fee

Less Deposit

ffi g$FiB
-f

Sh

. ...?*,.!+82-,./*A.a /..=.......

-. ..--24O,?4Ol=..

......,1.r,2#i -.......
......., . " ........ .....?50 / *. .

........i.05,.74A/..= ... ....

..,. -. -. -. - - . . - 2.,. 4-.>Q /.-

.. .. .. . ..:!.,9--o-!).l:. . .

7 ?,O72/-

22,?t;,LcZi-
ii
,.iii
.nl

Receipt No

ffiR
aeral4t:F<'4d-

Ie.r.o.
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R made the *o L day of ir.o*.L, two thous
; ek6!
and one

BETWEBN SOLIO ONSTR ION AiVY

Box Number 49634 Nairobi in the Republic of Kenya

"the vendor" which expression shall where the contex

a
n]z
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art
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o
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-i::>l: \:1
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q)
trr
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Office

called

P

'9{l 
f include its successors and assigns) of the first part AND KASanAx.

iUhU LIMITED of Post Office Box Number 73167, Nair-obi in the s e*:s
Republic (hereinafter called "the purchaser" which expression shali

where the cotttext so admits its successors and assigns) of the seconcl

AAd THE PRESIDENT OF THE REPUBLIC OF KENYA (h

called "the President") of the third part WHEREAS the Vendor is re

as proprietor as Lessee frorir the Government of Kenya for a term of
nine (99) years froin the flrst day of -Iury one thousand nine hturdr

nrnety-nine. of ALL TIIAT piece of land situate in the city of Nairo
Nairobi A.r-ea of the said Republic containing by measureme,t six
nrne four four (6.944) hectares or thereabouts known as Land R
Nnrnber 581512 which said piece of rand being the land comprise

Grant registered in the Lands Titles Registry at Nairobi as N,m
85311/1 is with the dimensions abuttals and boundaries ther'eof is delineated

on the plan annexed thereto and more particularly on Land Survey pla,
Number 232448

,l
deposited in the Survey Records Office at Nairobi a
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o
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o
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and thereon bordered red SUBJECT however to such Acts char-g

errcurnbra.ces and other rnatters as are notified in the Mern
otfi -,i:E:1.:

ot
a

o
'ul-l

rn6 5 -
a

U

i.]
,-

\,
oc
z

tr

u)

I9gek
o

K N A
PcUNos

ois

o
C

r{\

tl

ugfi'1'{

lo

O
c"t
oN.

!.1:l,:,

t"
"r\

oj

,0 t 0z
P,, - +'=- .."-1

lf ,rnm kl "0



I
I
I
I
I
I
t
I
I

o

o



endorsed hereon and to the payrnent of the annual revisable rental of Kenya

Shillings four liundred eighty thousand four hundred and eighty

(g\s.480,480 00) AND WHEREAS the said piece of land has not been

developed in accordance with the Special Conditions contained in the said

Grant AND WHEREAS the Vendor has agreed to sell the said piece of land

to the Purchaser for the consideration and on the terms hereinafter appearing

AND WIItrREA thc President has agreed to join in these preseuts fol the

purpose and in the manner hereinafter stated

W TIIIS N R TH as follows:-

(u) that in pursuance of the said agreement a:rd in consideration of the

dum of Kenya Shillings eighty five million (K.Shs.85,000,000 00) paid by

the Purchaser to the Vendor (receipt whereof the Vendor liereby

acknowledges) the Vendor HEREBY TRANSFERS to the Purchaser all its

right title ancl interest in and to the said piece of land.

(b) the Purchaser HEREBY COVENANTS with the President tliat rvithin

rwo (2) years from the date of registr-ation of this Transfer the Purchaser wiil

subrnit to the Local Authority and the Comrnissioner of i-ands plans referred

to in Special Condition Number 2 of the said Grant and cornplete tire

eiection of buildings and the construction of the drainage systetl in

confomity with plans drawings elevations and specifications to be approved

by the Cornmissioner of Lands AND I F'UR AGII.EED between

the Purchaser and tire Plesident that if there shall be ilt1z breach in

perfonnance and observance of tliis covenant it sliall be lawful fbr the

Cornrnissioner of Lands or any person authorized by hirl on behalf of tlie
I

Plesidelt t6're-enter iLto and upon the said piece of land or ally part thereof

i1 the nalue of the whole and thereupon the tertn c.r'eated by tl:e saicl Grarlt
2
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(R.evrse.ar-e)
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.,SHER,A'', ATTORNEY- GE}.IERAI' S CHA MB ERS

P.O. Box 401I2-00100

NAIROBI:KE}.IYA

Tclogtams Nairobi 22 '1461
'iblcPhone

l'' Wbr, rePlYrng please quote

. ner, ro.66/cry?9#.3 /"tl70

30ft APril 2008

The Cornrnt ofLands
MinistrY
Ardhi
P 30089

BI

RE: CAVEAT REGISTERED AGAINST THE TITLE OF PLOT NO.
L.R. 587512 ROYSAMBU OWNED BY KASARANI MALLS

I,TD, A STIBSIDIARY COMPANY OF UCHIJMI
SI]PERMARKETS LTD

The above matter refers.

Following the placing of Iichumi Supermarkets Ltd utider receivership,

investigations were institr-rted by the police into the circumstances Jeading to

the financial crisis that was tacing the compary. in tire course uf :he afore-

said investigations, it emerged that Uchumi Supermarkets Ltd tlircugh its
subsidiary company knclr.,n as Kasarani Malls Ltd had purchased the ;'fcrt'-
mentioned parCel of land in 2001 flom N4/S Solio Construption Ctitnpany
Ltd at a cost of Kshs.85 nliilion in order i,, Jei'elc, a shofiing mail ci ;

hyper market. -' -/

However, before Uchumi Supermarkets Ltd could utilize the plot for the
intended purpose, the company fell into financial difficulties and, as part of
its recovery strategy, resolved to sell the plot to unlock cash thaf. was
required for its business. In the process of obtaining the necessary clearances
from the lands office Uchumi Supermarkets Ltd was informed thlt there was
a problem with the plot in that the allocation to Solio Construction Company
Ltd was irregular and therefore Uchumi Supermarkets Ltd's title to the plot ---
was- defecttvp" The Gorzemmeet had already registered a.ca'teat against the
title forbidding,arly dealings in the land.

I
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rlnorr conclusion of their investigations, the police forwarded the

i"n'vestigation file to the Hon. Attorney General for directions. After a

ifrororgt, and careful consideration of the matter and the evidence on record,

it, Hon. Attorney General has concluded as follows:

1. The land in question was procedurally applied for and allocated to

I\4/S Solio Construction Ltd

Z. There is no evidence suggesting any collusion or conspiracy between

the Company and the land officials during the allocation of the land to

Iv{/S Solio Consfruction Ltd

3. Solio Construction Company Ltd acquired a valid title to the said land

which it later sold to Kasarani Mall Ltd (a subsidiary of Uchumi

Supermarkets Ltd) in 2001 on a 'willing buyer-willing seller' basis

l.

4. There is no legal basis or justification for the caveat placed by the

Commissioner of Lands against the title and thereby stopping

Kasarani Mall Ltd from selling or developing the land

Conseq,.rently, the Hon. Attorney General has concluded ttrat Ka.sar:mi l"{all .'uti.i',

Ltd hai u uuiid title to. the sai,J land and directed accorciingly that thc caveat r' .

shoulcl be ieinoved.fofthv,,ith to allol=r the iompaii-r' to et"'ter stil ;i ,.ieveltlp "EfE:-
the land as there is no criminality lished in the entire transaction.

O TOBIKO
DtrRE,C'i.OR OF IRLIC PROS trCT

Chief Executive Officer
Uchumi Supermarkets Ltd. (under receivership)
P.O. Box 73167-00200
NAIROBI

CC

\,\rttum^,u
' : Thg Director of Criminal lnvegfie?ti,onr, .. .

'" C.t.ofi;iaqrurters- 
: ::i 

'

P.O. BOX 30036

2
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dKENYA LAVI/
i\fiue Lqrl lntcrrmtion e fotrhc Kro.wkdgc

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NATROB!

MILIMANI LAW COURTS

ENVTRONMENT AND LAND COURT

ELC.NO.153 OF 2017(FORI\4ERLY 495/201 1)t--

KASARANI MALL LTD......... ........PLAINTIFF

.VERSUS. i

0

I

l.

I

l

lr

t

DANIEL OTIENO MIGANGA ,t"t DEFENDAT{T

.2'd DEFENDANTDAVID J. KOLLAL.

GILBERT THUO MACHARIA...... 3'd DEFENDANT

ROYSA COMMUNITY SELF HELP GROUP ..4th DEFENDANT

JUDGEMENT

tsy a Plainf dated Zfr September 2011, the Plaintiff herein, Kasarani Mall Limited, brought a claim

O 
against the Defendants herein and sought for these orders:-

a) A permanent- injunction against the Defendants whether hy-themselves, their employees,
servanfs or agents or any of them or whomsoever purporting to be a member of the 4'h Defendant

-.and- any of them from trespassrng on the Plaintiffs land known as LR.5875/2, Thika Road,
entering thereon and committing any acts of waste or damage or in any other way purpofiing to
allenate the pr.operty of the Plaintiff in any manner whatsoever.

b) General damages for frespass.

c) Gosts.

The Ptaintiff alleged that it is the registered proprietor of all that piece of land known as LR.lr/o.5875/2,
located in the Kasarani Area, Thika Road Nairobl, measuring about 6.944 Hectares and that it got
rcgis(ered as the proprietor of the land on 20th March 2001.

The Plaintiff further alleged that the Defendants have threatened to invade the Plaintiffs land aforesaid
and thereafter commit acts of waste, damage and alienation. lt was also further alleged that the
Plaintiffs threats and purported acts of trespass were detrimental to the Plaintiffs title. lt was the



Kasaranl Mall Lro v uanlel uueno Mlganga & 3 omers lzullJ eKLK
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plaintiffls contention that those threats by the Defendants and their purported acts of invasion are illegal

and continues to be detrimental to the Plaintiff. Therefore untess protected by an order of the Court, the
plaintiff stands to suffer loss and damage in respect of the Defendants continued threats and acts of

trespass. The Plaintiff urged the Court to allow its claim.

The Defendants herein entered appearance on /d November 2011, through the Law Firm of Odour

Henry John Advocates and filed their jointslatement of Defence and denied all the allegations made

in the plaint. rne r1 ii' ,no s" Defeniants admitted that they are officiats of the 4th Defendant. The

Defendants further averred that they are the tegal owners of PIof No.5875/2,located at the Kasarani

Area, Thika Road Nairobi. They further alteged that the title documents in possession of the Plaintiff

were forged documents and the Plaintiff was put to strict proof thereof. Therefore the Defendants

alleged that they cannot threaten to invade what betongs to them. Further, the Defendants alleged lhat

the suif is bad in law and they sought to have il struck out. The Defendants urged the Court to

'ismiss the suit with costs.

The matter pr&ceeded for viva voce evidence on td November 2015, wherein the Plaintiff called only

one witness.

Plaintiffs Case

pWl-Simon Sang, told the Court that he works for llchumi .Supermarkets Limited as a Chief

Security Officer. He relied on his witness statement dated 5h December 2014. ln his statement,

pW1 stateO that the ptaintiff is the lawful and registered owner of the property known as L&No.5875/2'

located along Kasarani area, Thika Road, meas uring 6.944 Hectares. lt was his testimony that the suit
of Ke to an

199 He further stated that the property was transferred to the Plaintiff by that

on 20th March 2001 for valuable consideration and the Pla intiff was registered as the legal

owner. Further that the Plaintiffs title to the property LR.No.S875/2, has been confirmed bY the

Commissi oner of Lands in his letter dated {d November 2010, to the Permanent Secretary, Ministry of

Trade. lt was his testimonY that the Defendants have threatened to invade the Plaintiffs land. That the

laintiff reported the matter to OCS Kasarani Police Station who showed them a Court Order issued by

rne Court on 15h October 2010. However upon inquiry from the Court registry, the Plaintiffs advocate

was informe d that no such case exists in the Court records. The witness was therefore apprehensive

that if the Defendants are not permanently restrained by an Order of this Court, they will continue to

issue those threats of invading the Plaintiffs land with impunity. the ssession of the

land and has fenced it-all round wall. ln cross examination, the-witness confirmed

is a subsidi of Uchumi a not sess

to that

Defendants'Case

DW2- David Jakenya Kollal,told the Court that he is the 2nd Defendant herein and Secretary to the 4h

Defendant. lt was his testimony that the 4th Defendant was a Community Self Help Group. He also

stated that the person who gave evidence for the Plaintiff is a Secu,'ity Guard at Uchumi Supermarket

and not representative of the plaintiff. That Pauline Kmotho-is the one who swore affidavits but did not

He atso stated that he safeguards the Company property and he is also involved in security of Uchumi

. , property. He reiterated tha! Kasarani Mall Limiled acquired the tand in the year 2001, from a Company

known as sotfo cl;;;;i'ltiiia. He atso confirmed that the payment of land rates dated 246

sepfembe r 201l,for lR.ilo.S g75/2 showed that the property was in the name of M. J. Samue/s.
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testify in Court. lt was his evidence that the suit land belongs to the Defendants herein. He denied that
the land was ever sold to the Plaintiff. He stated so because there was no SaIe Agreemenf produced in
Court between the Plaintiff and the said Solio Construction Limited. He further clarified that the /and
initially belonged to Major Jacob Samuel,in 1964 who died in 1974. Then his two young brothers
took over the administration of the land. two brothers are Raphael and Meshmor Jacob
Samuel. lt was his further testimony that the land was conveyed to them cob Samuel,
who left the land to the children of the parents who were working for the three families of Meshmor. He
also stated that they had lived on that land for a long time. Further that Uchumi Supermarket Limited
had filed a case against the Defendants being ELC No.515/2010, which was later dismissed by the
Court. Then the Plaintiff filed the instant suit and there is no evidence that Plaintiff owns the land. lt was
his further evidence that the documents produced by the Plaintiff were not genuine documents. He
urged the Court to dismiss the Plaintiffs case. He insisted that the Defendants were given the suit land
by Meshmor Jacob Samuel to develop the same. ln cross-examination, he insisted that the
documents held by Kasarani Mall Limited are a forgery.

DW2 - Arthun.Wamiti Njoroge, the Chairman of the 4h Defendant relied on this witness statement
,(A dated ld December 2015. He also relied fully on the Defendants' bundle of documents. ln cross-

examination he stated that he had no evidence to show thal Meshmor and Raphael Jacob Samuel
were the administrators of the Estate of Major Jacob Samuel. He also did not have a title for Major
Jacob Samuel. He reiterated that the land was conveyed to them but they did not have the conveyance
documents. He further: stated that the land is registered in favour of the Defendants. The witness further
stated that the o;riginal owner of the suit land conveyed it to Roysa Community Self Help Group, the
4h Defendant. lt was his further evidence that the titte deed by the Plaintiff was a forgery.

DW3- Antipas Nyanjwa who works for National Land Commission, Head of lnvestigations told the
Court that he prepared a repoft in regard to [R./Vo.5875/2 Nairobi. He produced the report as exhibit
no.2in Court. ln cross-examination, he stated that he got the information from the valuation file. He also
confirmed that there are titles to the suit land. lt was his evidence that the tifle deed for So/fo
Construction Limited was gotten from the Court File as the Deed file was missing. He therefore used
the valuation fite and he did not know how the documents were produced in Court. He further testified
'hat a parcel of land cannot have two titles. He however conflrmed that there was a transfer of this land
ic Kasarani Mall Limited for Kshs.85 mitlion on 20h March 2001. There was also a caveat by the

qif proprietor and according lo exhibit no.75, the land belongs to Kasarani Matl Limited.

After the close of the Viva Voce evidence, parties were directed to file lheir Written Submissions which
directives they complied with. The Defendants fited their submissions on 30ft Sepfember 2016, and
Plalntif?s fited their submissions on 30t' October 2016.

The Court has now carefully considered the Pleadings in general and the exhibits produced therein. The
Court has also considered the tendered evidence by the witnesses, the Written Submissions and the
re!,ey-an!,Rr9yipion9 9f thq law and the Court makes the foltowing nn$!1gs;.,,,, -, , |. 

,l 
:

The suif herein was filed on 20h September 2011, and simultaneous to the Plaint, a Notice of Motion
Application even dated was also filed. The said fr/ofce of Motion sought for injunctive orders against
the Defendants herein. The Court has also noted that Summons to Enter Appearance though drawn
were not extracted nor saved as provided by Order 5 Rule 1 of the Civil Procedure Rules which
provides that:-

"where a suit has been filed, a summons shatt issue to the Defendant ordering him to appear
within the time specified therein"
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further averred that the Defendants have come up with grants which are not genuine as the same were

registered-in the year 2009 long after the conveyance between them and Meshumor Jacob Samuel had

been registered:

tn response thereto, the Defendants flled the Replying Affidavit of Pauline Kimotho, their Company
Secretary, sworn on 19h May 2014 in which she averred that the Plaintiffs had made material
misrepresentations to the court as regards the suit property in particular that the Conveyance dated 5s
March 1990 has never been conflrmed to exist and that the suit property has never been owned by the
said Meshumor Jacob Samuel. She further averred that the Group is not an entity recognized in law and
would not have received the purported conveyance in any event and further that the Group has never
occupied that suit property at all. She added that the parcel of land is owned by the 1't Defendant,
Kasarani Mall Limited. She further stated that the Plaintiffs failed to disclose to the court that there is
further litigation between other plaintiffs and the Defendants in court namely:

(t
. HCCC No. 495 of 2011 Kasarani Mall Limited versus Daniel Otieno Miganga, David J. Kollal, Gilbed
rou Macharid-and Roysa Community Self Help Group.

2. HCCC No. 47 of 2011 Richard Ochilla, David Ochieng, Kennedy Otieno Onyango (suing as officials
of Roysambu Shell Youth Self Help Group) versus Uchumi Supermarkets Limited, Jacob Meshamur
Samuel, Raphael Jacob Samueland Kasarani Mall Limited.

She further indicated that in all three cases, the Plaintiffs allege to be officials of either Roysa Community
Self Help Group or Roysambu ShellYouth Self Help Group. She added that the Plaintiffs are not entitled
to any orders of adverse possession as they do not occupy and have never occupied the suit property as
alleged or at all as the same is currently fenced off and vacant. She also stated that the Plaintiffs and
others did attempt to invade the suit property but were repulsed and an injunction order issued against
them by Ougo, J. She concluded by stating that the Plaintiffs are mere busybodies who are laying an
invalid ctaim to the suit property which does not belong to them.

The court attowed parties to proceed by way of written submissions. However, only the Defendants filed
'reir written submissions dated 7h August 2014.

it) The Plaintiffs case is that they.entered into the suit property in the year 1990 after entering into a
Conveyance Agreement dated Sth March 1990 with one Meshumor Jacob Samuel. They claim that from
the year 1990, they have been in uninterrupted occupation of the suit property and have become entitled
to be registered as the legal owners thereof in place of the Defendants, whom they admit are the title
holders of the suit property. Against this background, the issue that arises for my determination is
whether or not the Ptaintiffs have acquired the suit property by way of adverse possession.

Section 7 of the Limitation of Actions Act provides as follows

"An ictibn may not be ur'ought uv a;i piiiil;"to";;;G; lild aner tnt ena oi twCive years from
the date on which the right of action accrued to-him..."

Further, section 38 of the Limitation of Actions Act provides as follows:-

"Where a person claims to have become entitled by adverse possession to land registered under
any of the Acts cited in section 37 or land comprised in a lease registered under any of those
Acts, he may apply to the High Court for an-order that he be registered as the proprietor of the
tand or tease in place of the person then registered as proprietor of the land."

a
\
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NATIONAL LAND COMMISSION
INTER OFFICE MEMO

ARDHI HoUSE, 15T NGONG AVENUE, OFF NGONG ROAD,.P.O. BOX 44417 _ OO1OO NAIROBI, KENYA TCI: O2O 27].8050

Email: info@nlc.or.ke Web: www.nlc.or.ke

I

To: 'Director Legal
National Land Commission

Date: 7th February,2O2O ' . i

Ref: 3354 '' \ -r'" '

RE: MINISTRY OF DEFENCE VERSUS UCHUMI
SUPERMARKETS LIMITED

This report is prepared in respohse to'your letter ref. AG/CIvllvlLsl4l3lLg

of Zznd January 2020. The subject matter being ownership dispute over

land parcel No. 5B75lZ between Eepartment of Defence and Uchumi

Supermarkets Limited.

Land parcel No. 5B7Sl2 came about as a result of subdivision of original

LR No. IOLZ, it measures approximately 17.16 Acres held on a leasehold

term of 99 years from 1't November 1906 at a rent of 600/- owner before

the acquisation was Mayor Jacob Samuel'

This parcel of land was Registered under G.L.A title in Central Land

Registry Vol. 10./ folio Zgt G.L.A fife No. 6943 and Ministry of Land

correspondence file being file No.''27946'

1
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ACQUISITION OF LR NO. 5875/2 BY DEPARTMENT OF DEFENCE

By a letter dated Bth August 1985, P'.S. Office of the President requested
Commissioner of Lands to acquire LR.No. 5875 12 for purpose of setting a
Kenya Army School (KAEME & CORPS Headquarters), following this
request, Commissioner of Lands Oyblished a notice of intention to acquired
the land vide Kenya Gazette Notice No. 5151 and 5152 of ZZnd November
1985.

Inquiry for the said acquisition were held on February 5 and 18 of 1986
and Meshumor Jacob Samuel (or,yner) gave oral claim of Kshs

I

25,000,000/- and commissioner of Lands had give a value to Kshs
3,530,000 while the matter was going on in court, as it was provided for
under Land Acquisition Act Cap 295 ( now repealed) Section t3(Z)
Commissioner of Lands deposited Kshs 3,530,000/- and got issued with
Deposit Receipt of high court serial No. 453232 of 16th May 1986.

With deposit of the money in court a taking over ceremony of the land by
Department of Defence was done on 25th June 1986, this was in
compliance of Section 19 of land acquisition Act Cap 295.

There are no record to show if the enhance value of Ksh

23,000,000/- has been paid because appeal case No. 109 of 1987 was
stood over on 27th February L997 to give parties time to settle the matter
out of court.

Notice of taking possession dated 25th June 1986 was registered in the title
on 29th November 1986 meaning the land was wholly vested in the
Government. It is important to note that 99 years lease was to expire on

l't November 2005, so taking possession took place while lease term was

still on.
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solio construction Company Limited was allocated LR No. sl7slz for 99years from 1't Jury lggg at annuar rent of Ksh 4il},oool- .

The grant was registered in central'land registry as I.R No. 85371 on24th Janu ary 2007. The rand measured approximatery 6.944 HA.

on 20th March 2001 a transfer of he said land was effected from solioconstruction Company Limited to Kasarani Mall Limited.

This allocation to solio Construction company Limited on 1rt July
1999 was done on top of a running tease which was to expired on 1rt
Novemb.er 2005,leading to double allocation.

YRSo M N

From available records there is not
registered as owners of LR No. 587
would have shown up during the
claim.

proof that Roysa Community Were eVdr ,

5/2 tf at all they had any interest they
day of ,inquiry in 1986 to put up their

The inquiry team only met the owngr who give a oral value of 25,000 ,OOO/-
against 3,530,000/- which was given by chief valuer.

The purported allocation to Roysa Community was an illegality because the
process should have been undertaken by National Land Commission who
are mandated by the constitution under article 67 to administer public land
on behalf of National & County Government.

There are no records to show Nationat Land Commission was involved in
replanning, subdivision and allocation.of any part of LR No. 5875/2 .

Signatures appended in the purported letters of allocation are for the
officers in the Ministry of Lands not Nationat Land commission.

3
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Departmental Committee on landl of National Assembly had invited
presentation by the interested parties to send light in relation to ownership
of LR No. 5875/2

The presentation of Chief Administrative Secretary of the Ministry of Lands
& Physical Planning disclosed that there was notice of intention to acquire
LR No. 587512 vide Gazette Notice .Np. 5151 & 5152 a notice of taking
possession by the Government absolutely was lodged and registered in
Vol .10, folio 494130 file 6943 of June 25th 1986.

Chief Administrative Secretary also informed parliament that there was an
irregular attempt by National Land, Qommission and County Government of
Nairobi to allocate the Iand to Roysa,.Qevelopment society.

The report done by a Mr Antipas Nyanjwa of National Land Commission
also presented in parliament statecl that acquaisation process for the
Military had not been finalized. The report by Antipas according to
available records was prematurely sneaked out because there is a Memo
dated l8th October 2015(copy attached) which placed doubts in most of
his recommendations, meaning the report is not authoritative and should
not have been used in making any decision. Further the same report has
not been tabled or adopted by any of the National Land Commission
Committees or the planery af National Land Commission.

These report to the Departmental Committee were misleading, because
from Ministry records notice of taking possession by the Government was
lodged and registered in G.L of register Vol. 10 folio 494130 file 6943 of
June 25th 1986. committing the said land to Department of Defence.

ERVATION

Department of.rDefence acquired'land which was on 99 years in 1986
and that lease was to expire in year 2005.

4
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Solio Construction Company Limited who sold land to Kasarani Mall
Limited, were allocated LR No. 5875/2 on 1't July 1999. This
allocation to Solio Construction was on top of another lease leading

it is not possible to implemrint, recommendation of Parliamentary

Committee because the land is not available for allocation to Roysa

Development Comm unitY.

(
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RECOMMENDATTONS ,,,,,,',.', i

. Kasarani Mall Limited should surrender their title back to Government

because it was irregularly issued, or i1 alternative Chief Land Register

should place a Government'caveat on the said title.

. Because LR No. 587512 was vested to Government in favour of

Department of Defence, and the lease for the said land expired in

November 2005, Department of 'Defence are at lib,erty to apply for

extension of lease and a subsequent ownership documents because

the current Government policy is for every Government Institution to

apply for ownership docu.ment for land that they own.

. All letters of allotments issued irregularly on the irregular subdivision

of LR No. 5875 lZ by the Ministry of Land and Physical Planning to be

surrendered for cancellation'

This report is subject to adoption by the plenary of the commission and

any other relevant information availed'
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REPUBLIC CF KENYA

MINISTRY OF LANDS AND PHYSICAL PLANINING

MEMO

FROM : DIRECTOR LAND ADM!NISTRATION

TO DEPUTY CHIEF STATE COUNSEL

REF 21e46 /fi/148

D.A,TE : l2tn Februory 2020

RE: srnrus oF LR. No.s87sl2 (Now AIROBI BLOCK 84/1 _ 147) TO ROYSA
o S MBU NAIROB

I refer to letter ref AGICIVl/v1LS/4 )3119 cloied 22"d Jonuory,2020

EACKGROUND

1'he obove mentioned plot wos lqst owned by Moyer Somuels Jocob os per'
the MRT ol folio (B) 1964. At (14) it is indicoted thot he possed on bul in the
event the plot is required for public purpose, ii will be ocquirecl crnd
compensotion poid in the usuol monner. --l-fu[t*1.,&tn].q b?\ft\i.aVn

Ai (19), ihe Deporlmenl of Defense requesled for reservotion for eveniucrl
ocquisition of lond to estoblish o logislics center ond ossocioted elements.
At folio (20) they further expressed their interest on lhe lond io eose
congestion within Kohowo Gorrison ond requesled tor ocquisiliorr
mochinery to be set in motion ond the Con'rmissioner of Londs inciicotecJ
there is no objection if they hove the rnoney 1o ocquire.

Vo luotion for ocquisition wos done ol folio (221 al Kshs.4,l 40,000/= ond
forrnerly communicoted lo D.O.D ol 123). At (24) the office of the President
confirmed ihot they hod odequote funds from which ihey inlend io fund
the crcquisiliort of the lond oncl the orrcrngemenis were uncler woy to
submit money to the Commissionei' oi Londs to compensote other loncl
owners in vorious oreos in the Country which they occupy.
Eventuolly the lond wos ocquired os per Gozette Notice no.5l5l ond 5152
qf ))nd November,lg85. A nolice of tcrking possession by the Government
of Republic of Kenyo obsoluiely \^,/cls locged c:t folio (25) ond registered crs

per ihe rt,ztRT ol folio (35).

\qal



NEW ALLOCATION

According to folio $2), the Noirobi Cily County Allocoled the whole lond
lo Royso Community Development Society. Thereofter, they opproved o
subdivision scheme os per the form PPA 2 of (a3) ond survey of the whole
porcel wos processed ond new numbers issued os Noirobi block 184/1 -
147 os per the copy of lhe oreo list ond RIM ot folio (39) ond (40)
respectively. Letters of subdivision were issued erroneously by this office.
Files opened ond poid for o totol of kshs. 271,950/= being legol fees for oll
sub- plots.

Letters of subdivision were issued directly to lhe beneficiories whose nomes
were submitted of folio (41). ln lhe process of preporing the individuol
leoses, it wos discovered thot the lond hod been ocquired for militory use
ond is now Government lond, which informoiion wos not ovoiloble eorlier.

SERVATI N

l. From the ovoiloble documents, LR NO. 5875/2 is still Government
[ond os ihere is no evidence thot the Militory (Deportment of
Defense) ever relinquished their interest on the lond.

2. All konsoclions undertoken by the Noirobi City County purporting to
ollocote ond sub-devicle the lond ore un- procedurol ond
misleoding. This Ministry wos never consulted to give the true position,
nor opproved lhe purported subdivision.

RECOMMENDATION

ln view of the obove, I recommend thot the sub-vision scheme ond the
letler of subdivision issued to individuols be concelled/withdrown orrd
the stolus quo os per our records be retoined i.e (lond remcrin pr'operty
of the Government- Militory Lond) unless otherwise. The Direclor of
Surveys should olso be informed lo reinstote the porcel to its originol
number.

The memo is therefore forworded for you to note, opprove or furlher
instruciions.

OSG EIK

DIRECTOR LAND ADMINISIRATION
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on the 14th of June, 2ol4 the Permanent secretary requested that a government
caveat be placed on the title to safeguard the interertr oi the government since the
Iand had been grabbed in 2001. Thi said caveat was registered as entry 3 on thetitle. Copies of the same are herewith attached.

Third parties filed a case in Court and obtained a Court Order dated Z3,d December,20!6 in the High Court of Kenya Judicial Review and Constitutional Division No.652 of 2016. The Court order was staying evictions and demolitio ns frbe on ,n"
said above parcel. That order was registered as entry no. 8537 l/4 onthe said title.

In view of the above and from the correspondence from land administration, the term
on the GLA title file no. 6953 expired on lqt November,2005. The issues relatingto allocation and acquisition will be better addressed by the Director Land
Administra{ion and Director of Survey.

Copies of all the
attached for your

relevant documents from the deed file IR No. g5351 are herewith

B.F.A o
FOR: CHIE LAND
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shall cease but without prejudice to any right of action or retnedy of the

president or the Comrnissioner of Lands in respect of any antecedeut breach

of any condition herein contained AND in pursuance of the foregoing the

president HEREBY ACCORDS HIS CONSENT to these presents and

extends as aforementioned the period mentioned in Special Condition

Number 2 of the said Grant for tlre submission of plans and erection of

buildings and construction of drainage systems as aforesaid.

IN WITNESS whereof the Vendor and the Purchaser have hereunto affixed

their respective common seals and the Commissioner of Lands on behalf of

the presiclent has hereunto set his hand the rday and year first hereinbefore
l.

written.

SEALED with the Common Seal of the)

said SOLIO CONSTRU CTION

CO i\{PAI\rY LIMITED ur the in the

presence'of -

iRtrCTOR
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witli the Common Seal of
tlre said il d.' ii ii/r-1.J I t)) i t L

Ltnt tTc.D

in the presence of:-

DIRECTOR

o

SIGNED bySan^*1 JrrArS ){olv.:e,t M

on behalf of the R'esident of the

Republic of Kenya in the presence of:-

I

)

)

)

)

)

)

)

)

)

)

)

)

)

D

v

)

)

)

)

.)

)

)

T4h1 :..i:

$

U]VI ED TO:

The provisions of the Gover-nment Lands Act (chapLer 2go)
Thedpecial Conditiorrs contained in the said Grant.

l ,: l'.': j :,' : 'i , .

LANr l'i't'r:!,1i.5 ii tr; is'l.ttl, _ NAI}i[,ti I RIi.G IS.I ffi
I{EGISTR,\IIOiI OF TIILE ACT

RNGISI'ERBIJ AS }Jrr. J.R. 
,9 {3I T 2_

I>ITESENI'ED 2o /tt ^rcA, 2ct o
r ffi-r.,,(-t --o-l^t)

REE

I

2
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Rayahi Rach &'SEvapy
Advocat6s.
AgipHorise ' ': '

Hail.etS dlassie Avenue
P.O. Box 41919
NAIROBI.
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DEPARTMENT OF JUSTICE *nlNrxu-nn I a-

.ef: AGlClV/47/2O

Hon. Justin B. N. Muturi, EGH' MP

The Honourable Speaker of the National

Parliament Buildings

NAIROBI

,2020

RUG :I:i:,(
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REF PETITION SUBMIfiED TO THE NATIONAL BY THE

DEPARTMENTAL COMMIfiEE ON |-AND5 CONCERNING LR NO' 5875/2

ROYSAM BU BELONGING TO THE MINISTRY OF DEFENCE

:,

The Ministry of Defenc'b notesitlrat-the-c'5mrnittue'in..its,'repcirt iicommended that the

land be allocated to the former workers. The Ministry understands that the report is

scheduled for clebate in the National Assembly on l2th August' 2A2o. The Ministry is

apprehensive that if the report is adopted as drafted the same would have a negative

implication.on its possession of the land'

ln ihe circumstanceS, the Ministry requested my office to provide an advisory opinion

totheNationalAssemblywhichmaybetakenintoconsiderationduringthedebate'
; '''iicle 156 of the constitution

The Office of the Attorney General is,established under A

of Kenya. Under Article 156G)b) the Attorney General is the Principa! Legal Advisor

DEPARTMENT OF JUSTICE

co-opERA,vE BANK HoLrsE, ,^ 
i.',r'^iiiiHHiiJi)[{:fuiTjg:'J*:::"H:-:Kenva 

rEI-: Nairobi2214a2et2240331

SHERI A HOUSE, itARAIV|BEE AvEIJUE

P.O. Box4OI I2-OolOO, I'!AlROBl, KENYA TEL: +2s4 20 222 '1461D?s13
s s to1 I t 94 4 5 55 s10132529995
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to the Government while under Article 156(6) the Attorney Ceneral r

promote, protect, uphold the rule of law and defend the public ir

opinioh, this matter raises substantial issues of law and public interest w
the Attorney Ceneral to issue the advisory set out hereinbelow.

ln proffering this advisory, reference is made to the Report by the Depafime,
Committee on Lands dated December 5, 2019, and which is due for debate in th.
National Assembly on August 12,2O2O. The Report addresses itself to various issues re
the subject contested property, to wit, LR No. 5785/2 Roysambu. ln the premises, it is

imperative that some of the findings and/or observations of the Committee be
clarified even as the National Assembly readies itself to discuss the import and
substance of the Report. This is because if adopted, the Report recommendations are
likely to disenfranchise legitimate title holder(s) to the subject property. This advisory
supplements the position advanced by this office vide the Advisory dated June 18,
2O2O and received in parliament on even date (see attachment No. 1).

ln addition to the above we need to make clarification on the following issues:

Clarification No. l: AcqqiiitiAry

The Report at page l7 (Obi
summary:

sr:rggesti:the following, albeit in

, !" t',

' ,:s''1,'

o,2,3,4 s)

a

a

The acqu
were not
Full comp
No eviden

rsrtron, proces

concluded:,1

ensation was
! '.- .1

ce that Kshs.'

..\
,t rt

nevO; paid;

3.,530,50p.

ses t' iof cou rt negotiations

;nd
00 was paid to sh.umor Jacob 5amuel

The Ministry of Defehcg assert3 thllt landi.LR *oi'SAIS/Z 'lompulsorily acquiredwas.
by the Commissioner of Lands vitie Gazette Notices No. 5l5l and 5152 of 1985
pursuant to a requeit fro- t[re then Depariment of Defence. This is the position
largely adopted by the National Land Commission as well as the Ministry of Lands
and Physical Planning. lt is not disputed at all that through Gazette Notice No. 5151
of 1985 the Commissioner of Lands notified the public of the intention to acquire the
land in accordance with section 6(2) of the Land Acquisition Act. Further, Cazette
Notice No.5'152 of 1985 notified interested persons of the holding of an inquiry as to
compensation as required under section 9(1) of the Land Acquisition Act.

The inquiry was duly conducted and an award of Kshs. 3,530,500.00 made. The heir
to owner of the land the late Mayer Jacob Samuels, Mr. Meshumor Jacob Samuel
challenged the award and later appealed to the High Court which enhanced the
award to Kshs. 23,000,000. The government being dissatisfied with the enhanced
award preferred an appeal at the Court of Appeal which was filed by the Attorney
Ceneral vide Nairobi Civil Appeal No. 109 of 1987.
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ln the meantime, the amount in the initial award was deposited in court as stipulated

under section l6(1) of the Land Acquisition Act and subsequently released to the

registered owner's Advocates. That the Appeal was eventually compromised by

consent as evidenced by the commissioner of Lands letter dated 24th March. 2oo3

and a copy of the order dated 25'h october,2oo2 annexed to the Petition to

Parliament.

However apart from the initial award of Kshs.3.5 Million the balance of the decretal

sum was not paid and is still outstanding. The reason given is that there were no

beneficiaries or legal representatives of the estate of the deceased to pay the funds'

Though the amount is still outstanding, the judgment is now over 12 years and by

virtue of section a$) of the Limitation of Actions Act Cap 22 Laws of Kenya the

judgment has lapsed and cannot be enforced'

Be that as it may, the notice of taking possession was issued by the commissioner of

Lands in accordance with sqction l9(l) of the Land Acquisition Act' and registered

against the title hence vesting the land in the government'

and never vacated

Section 19(4) of the Land Acquisition Act (repealed) provides that upon taking of

possession, the land shall vest in the Covernment absolutely free from any

encumbrances. lt follows that the land vested in the Sovernment absolutely as

contemplated by the Act. Further, the land became alienated government land since

the purpose of the acquisition was for military use; the land vested in the Ministry of

Defence and could not be reallocated by the commissioner of Lands without the

consent or surrender by the Ministry of Defence'

It follows that the process of an acquisition which was completed in .l986 cannot be

challenged now. Consequently, the land is public land and was public land at the time

it was purportedly allocated by the Commissioner of Lands to a private company'

similarly, when the land was purportedly subdivided and allocated by the county

3



Covernment of Nairobi for the benefit of the Petitioners in the Petition to Parliament

it was alienated public land not available for allocation'

clarification No. 2: Alleged contradiction lnformation in the Minirtry of Defence

observation no. 3 is to the effect that there was contradictory information from the

Ministry of Defence concerning the intended acquisition of LR No. 5875/2' The

report alleges that in a letter dated 26'h January, 1987 the Permanent Secretary,

Department of Defence informed the Commissioner of Lands that the military had

carried out an inspection of the land and found it unsuitable for the intended purpose

unless four additional parcels of land surrounding the plot were acquired to enhance

security since the plot was located in a residential area'

However, on the lorh April, 1987 Major Munyao wrote to the Commissioner of Lands

vide a letter reference DOD/CC,S/4?/LND asking the Commissioner to disregard the

contents of the letter by the Permanent Secretary until the military made further

contact on the issue. That basqd on the submissions by'the National Land Commission

Mechanical Engineers (KAEMA) and a temporar,y vehicle workshop by the Kenya

Army. Following the establishment of a fully-fledged workshop at Kahawa Carrison,

the temporary workshop therein was closed. The land was subsequently used as a

temporary camp for military athletes owing to its close proximity to Kasarani 5ports

Complex.

The Ministry was in early 2Ol9 requested to identify potential land for affordable

housing programme. The Roysambu camp was identified'as potential land for the

construction of 'Senior Non-Commissioned Officers (NCO) housing under the

affordable housing programme. Consequently, the Ministry elected to improve

security at the camp by repairing the stone fence. The Camp also houses a detachment

from Kahawa Carrison. The Ministry stated that at that time'no Persons other than

the military athletes were residing in the land and no property was destroyed in the
process. Consequently, the Petitioners cannot claim to be squatters on the land as it

has been established that since the taking of possession by the military in 1986 it has

remained in occupation and there have been no squatters on the land.
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Clarification No. 4: The lssue of Double Allocation

The next issue to be resolved is whether the land was available for alienation to Solio

Construction Company Limited and the validity of the subsequent transfer to

Kasarasni Mall Limited as well as the validity of the County Covernment of Nairobi in

allocating the land to the Petitioners to Parliament. ln doing this we need to examine

the process through which Solio acquired the land and whether the Commissioner of

Lands had power to allocate the same and whether the County Covernment of

Nairobi has power to subdivide and allocate land belonging to the National

Government held by the Ministry of Defence'

It is evident that when the Commissioner of Lands issued a letter of allotment over

the land in June 1999 to Solio Construction Company Ltd he was aware of the

The defendants in the former bnd.Ihe Plaiht'iffs in-the lattei were claiming the land by

virtue of being former employees of the former owners of the land and adverse

possession. Both cases were however determined in favour of Kasarani Mall Limited'

It would seem that the Petition to Parliament is an endeavor to achieve through the

parliamentary process what could not be obtained through a court of law as it

involved the same parties in the above cases'

There are a litany of authorities by the courts which assert the position that once land

is compulsorily acquired for a public purpose it becomes public land and the land

cannot be alienated for private use unrelated to the public purpose for which it was

acquired. The covernment Land Act cap 280 (repealed) describes un-alienated

government land under section I as follows:

"unalienated 60vernment land" meant 60vernment land which is not for the

time being leased to any other Perton' or in respect of which the

Commissionerhasnotissuedanyletterofallotment"'

5



This means that any public land vested in any public entity is alienated Sovernment

land. The President had power to alienate Sovernment land under section 3 of 6LA

(repealed). These powers were thereafter delegated to the commissioner of Lands

under section 3(a) of the Government Land Act (Repealed)'

Under the principal of delegation, whoever is exercising delegated power cannot

exercise it beyond the power granted to the principal, this means that under the

repealed Government Land Act neither the President nor the commissioner of Lands

could alienate, alienated government land. This position was affirmed by Justice

obagainKenyaAnti-CorruptionCommissionvWilsonGacanja&2othersinNairobi
ELC275 of 2OO9.

The land having been compulsorily acquired there is no evidence that the Ministry of

Defence consented to the land being alienated by the Commissioner of Lands' ln the

absence of such consent or a duly executed surrender to the Sovernment it is our

considered opinion that the land was not available for allocation'

This position was affirmed by the Supreme Court decision in the Town Council of

Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others

(lnterested Parties) t2ol9l eKLR where the Supreme court essentially restated and

reaffirmed the law on compulsory acquisition by setting out the guiding principles as

follows:

.[GIJ On the basis of the foregoing analysis, we hereby issue the following

guiding princiPles:

General PrinciPles

a. where the c,overnment, pursuant to the relevant constitutional and

legal provisiont, comPulsorily acquires land, such land, shall only be

used for the purpose for which it was compulsorily acquired.

b. The allocation of compulsorily acquired land, to private individuals or

entities, for their private benefit, in total disregard of the public purpose

or interest for which it was compulsorily acquired, shall be incapable of
conferring title to that land in favour of the allottees.

c, A person whose land has been compulsorily acquired in accordance

with the relevant constitutional and legal provisions does not retain any

reversionary interest in the said land'

d. Un-utilized Portiont of compulsorily acquired land may be used for a

different pubtic purpote, or in furtherance of a different public interefi,

including the allocation of such portions to private individuals or

entities, at the market price, in furtherance of such public interest.

As was succinctly stated by the Supreme COurt in Town Council of Awendo vs Nelson

O Onyango & 13 others; Abdul Malik Mohamed & 178 others (lnterested Parties)

[2019] eKLR (supra) of dla
or

ac

rd of ther nefit
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title to that land in favour of the allotee.

acquisition.

ul all

(emphasis added)

ble rn

Equally, these authorities aPply to the County Government of Nairobi which is

divested of power to allocate covernment land which has already been alienated'

The same authsrities also apply with equal force to Parliament' Meaning that

Parliamentary process cannot be used to deprive the National Government land

which has been alienated to the Ministry of Defence as this would be against the law

and especially Article 40 of the Constitution which protects the right to property and

also protects Public land.

Conclusion

we therefore urSe you to bring to the attention of the House the contents of this

advisory when they are debating the Departmental committee for Lands report so

that a decision is made with full appreciation of the law and the facts surrounding LR

No. 578512 Roysambu to avoid a situation where the military is needlessly deprived

of its land which it lawfully acquired for a public purPose through compulsory

:! ,r.

. Kihara Kariuki
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Mr. Michael Sialai' EBS

Clerk of the National AssemblY

Parliament Buildings

NAIROBI

Mr. KennedY Ogeto CBS
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Justice (Rtd) Paul Kihara Kariuki
Attorney General
Attorney General's Chambers
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Dear

LR NO. 5785/2 ROYSAMBU

our attention is drawn to a petition submitted to the National Assembly

Departmental Committee on Lands on the above parcel of land. The Petitioners

allege to be the former workers of Major Mayer Jacobs Samuel who was the

previous registered owner.

The parcel of land was in 1985 compulsorily acquired by the Government of

xenya for use by the then Kenya Armed Forces. The parcel of land is occupied

by the Kenya Defence Forces.

The National Assembly Departmental Committee in its report on the petition

recommended that thl tand ue re-titled in favour of the former workers' of

Major Mayer Jacobs Samuel. A copy of the report is forwarded herewith'

The Ministry understands that the report is schedule for debate in the National

Assembly o, W.drresday 12th August 2020. The Ministry is apprehensive that

the report may be adopted by ihe National Assembly as drafted. Such an

outcome would have huge negative implications on the MoD possession of the

land.

In the light of this, I write to kindly request you to provide an advisory opinion

to the National Assembly, hopefully before the debate of the Report'

your action in this regard will be highly apprbciated. r
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Receive, Honorable Attorney General, compliments of the highest consideration

Yours

Dr. Monica K. Juma, (Oxon), CBS
CABINET SECRETARY
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Our Ref: AG/C!V/47/2O

Hon. lsaac Waihenya Ndirangu
Member of Parliament for Royasambu Constituency,

Continental House,5'h Floor. Room 514,

P.O Box 130 - 00618

NAIROBI
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REF: ADVISORY ON THE PROPOSED COURTESY CALL BY NAIROBI MEMBERS

OF PARLIAMENT RELATING TO THE DISPUTE OVER LR NO. 5875/2

ROYSAMBU

Reference is made to Your tetters
regard to the above caPtioned su

than we expected to resPond to.
the need to consuli widelY. :

A. Background ,' ,'

Vide your letter dated tl.re I7,f Februiiry, 20ZO addressed to this Office' you and your

fellow Members of parliament froin Nairobi soughi audience with the Honourable

the Attorney Generai to discujs the repo,rt of 
,the 

Departmental Committee on land

The letter states that the Members of Parliament are keen on having the

parliamentary Departmental Committee on Lands' Report implemented' and the

sec.uring of title deeds for public utilities and for the former workers who paid a fee of

Kshs. 69,500/: each for allocation of the land by the Nairobi County C,overnment.

Having looked into the matter extensively it was noted that there are other parties

who have claimed interest in the land particularly the Ministry of Defence and

Uchumi Supermarkets PLC and at the time of receipt of your letter the office was

actively engaging the two parties with a view to exploring an amicable settlement of

the matter.

dated'the"l7'h February and 9'h March 2020. with
bjec,t matter, which we regret has taken more time

on account of ttie complex nature of the issue and
i':

P O. Box40l l2-001
E.MAIL:
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From these meetings the following important issues have emerged

i. Ministrv of Defence

According to the Ministry of Defence, LR No. 5875/2' the land in dispute herein' was

compulsorily acquired by the commissioner of Lands vide cazette Notices No' 515l

and 5]52 of 1985 (see attachment No. l) pursuant to a request from the then

Permanent Secretary in charge of the Department of Defence in the office of the

President (see attachment No. 2)'

The land was valued at Kshs. 3,530,500 by the commissioner of Lands and the

compensation award was duly paid by the Department of Defence to the

commissioner of Lands (see attachment No. 3). The beneficial owner of the land' Mr'

Meshumor Jacob Samuels was dissatisfied with the compensation award and

commenced proceedings to challenge the valuation in the High court under Land

Acquisition APPeal No. 2 of 1986.

ln accordance with section 13(2) of the Land Acquisition Act, the compensation award

was deposited in the High Cqurt Fy.tf,e Corirmissioner of Lands and a deposit receipt

issued by the High Couh Registrqi .(see attachmenJ'No' {)'and subsequently released

to Mr. Jacobs o" th;;; O.,Jf"t, f'bgZ. fl'is was 
5b1flrmea 

Uy the Attorney Ceneral's

letter dated the 23,d April, 1997 and M/s Robson,Hprris & Co Advocates confirming

that the Kshs. 3,53O,5OO.OO was recei'0edr'py them on behalf of their client' Mr'

Jacobs. ' . I "r'
',j,

The Commissioner cif Lands issued a notice ?f tili:q Po:sqlsi?n.irr accordance with

section 19(1) of the Land Acquisition Act on the 25t[ June, I986 (see attachment No'

5). The notice also required Mi. Jacobs to deliver the title documents to the Registrar

of Titles for cancellation. ln accordance with section l9(4) of the Land Acquisition Act,

the title to the land vested in the Government absolutely, free from any

encumbrances for the unexpired term of 99 years from 1906 as at the 25'h June, 1986'

The notice of taking possession was booked for registration against the title as Per

Day Book No. 1205 of 1986 (see attachment No' 6)

The High Court enhanced the award to Kshs. 23.000'000 the decision was

subsequently appealed by the Attorney ceneral vide Nairobi civil Appeal No. 'l09 of

1gg7 which was later settled and the c,overnment agreed to pay the enhanced award.

The Land in question was formally handed over to the Ministry of Defence on the

25rh June, 19g6. The land was used as a training ground by the Kenya Army Electrical

and Mechanical Engineers (KAEMA) and a temPorary vehicle workshop by the Kenya

Army. Following the establishment of a fully-fledged workshop at Kahawa C,arrison,

the temporary workshop therein was closed. The land was subsequently used as a

temporary camp for military athletes owing to its close proximity to Kasarani Sports

Complex.
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The Ministry was in early 2019 requested to identify potential land for affordable

housing programme. The Roysambu camp was identified as potential land for the

construction of Senior Non-Commissioned officers (NCO) housing under the

affordable housing programme. Consequently, the Ministry elected to irnprove

security at the camp by repairing the stone fence' The Camp also houses a detachment

from Kahawa Carrison. The Ministry stated that at the time no persons other than the

military athletes were residing in the land and no property was destroyed in the

process.

ii. Uchumi SuPermarkets Plc.

Kasarani Mall Ltd which is a subsidiary of Uchumi Supermarkets Plc. is the registered

owner of LR. No. 587512 situated in the Kasarani area of Nairobi'

Records held by Kasarani Mall Ltd indicate that the Commissioner of Lands on behalf

of the President granted the land to Solio construction company Limited vide Grant

of Lease No. l.R. 8537L The 6rant was transferred to Kasarani Mall Ltd vide a

transfer registered at the Land Titles Registry on the 2oth March' 2001 as No' l'R'

85371/2 (see attachments Nq.7 and 8). :,..

. ; '. . '1

Uchumi claims that Ka'sarbni' Mali,'.Ltd lawfully.'acquired ei valid title fronr 5olio

construction company Limite{ through the said transfer. Jhat after acquisition of the

land, the title has Lee-n used by Uctiumil Suip.ermarkets Plc. to'secure financing from

KCB Bank Kenya Limited and Eastern and,'Souther,n Afritan Trade and Development

Bank on the 7rh December, 2OO4. Each of these facilities was repaid and the respective

charges registered therein discharge{ on the 28th June' 2011'

,

Uchumi Supermarkets Plc. further claims that the Directorate of criminal

lnvestigations, then known as.Criminal lnvestigations Depart-ment (ClD) investigated

the vaiidity of the transfer in 2008, following allegations that the transaction was

fraudulent. The clD confirmed that the Property was Procedurally allocated to Solio

construction company Limited who acquired a valid title' There was no evidence of

collusion ol. .onrpirucy between solio construction company Limited and the Lands

Registry during allocation of the Property. Solio construction company Llmited

transferred a valid title to Kasarani Mall in 2ool on 'willing buyer ra"illinS seller' and

that the caveat on Kasarani Mall's title had no legal basis or justification and had

unreasonably prevented the sale or development of the property (see attachment No'

e).

ln 2olo, members of Roysambu Commnnity Self Help 6roup (an unregistered society)

invaded the Property. ln response, Kasarani Mall Ltd filed a case at the Environment

and l-and court being civil case No. 495 of 2ol1' According to court records' the

defendants therein si-mitarty alleged that being former employees of Majo; Jacob

Samuels the previous owner and following his demise, they were given the land by

individuals identified as Rapahel and Meshmor samuel (allegedly Major Jacob

Samuels' sons) to develop the same'
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The court allowed Kasarani Mall Ltd.'s claim for vacant possession and a permanent

injunction against the defendants and declared that Kasarani Mall Ltd is the absolute

and indefeasible owner of the property in terms of Section 26 (1) of the Land

Registration Act (see attachment No. lO).

iii. National La Commission

The National Land Commission's position is to the effect that the Department of
Defence acquired land which was on a 99-year lease in 1986 and that the lease was to

expire in 20O5. Solio Construction Company Limited who sold land to Kasarani Mall

Limited was allocated L.R No. 587512 on the l" July, 1999 and the allocation was

done when another lease was subsisting leading to double allocation. The NLC

recommended that Kasarani Mall Limited should surrender their title back to the
(overnment because it was irregularly issued, or in the alternative the Chief Land

Registrar should place a Government Caveat on the said title. All letters of allotment
issued irregularly on the irregular subdivision of LR No. 587512 by the Ministry of
Lands and Physical Planning to be surrendered for cancellation because records from

the Ministry of Lands 5how that the-notice of taking:possession was lodged and

registered in the Covernment'lands, Register Vol. 10 folio,494/3O file 6943 of the 25th

June '1986 committing the said land to the Department of Defence. (See attachment

No. ll)

iv. The Ministrv of,Lands and Phvsical Plannine

The Ministry of Lands observed that from the available docurnents, LR No. 587512 is

still government land ;as there is no evidence that the Ministry of Defence ever

relirrquished their interest on the land.

All transactions undertaken by the Nairobi City County 6overnment purportinS to
allocate and sub-divide the land are un-procedural and misleading. The Ministry was

never consulted to give the true position, nor approved the purported subdivision.

The Ministry of Lands recommended that the subdivision scheme and the letter of
subdivision issued to individuals be cancelled or withdrawn and the status quo as per

their records be retained since the land remains the property of the Government,
alienated to the military unless otherwise advised. The Director of 5urveys should also

be informed to reinstate the parcel to its original number (see attachment No. 12)

The Petition to Parliament

Your letter stated that according to the Petition submitted to Parliament on the 27th

June, 2019 the Petitioners, who claim to be former workers in the estate of the late

Mayer Jacob Samuels, allege that the Kenya Defence Forces invaded the property in
Roysambu Constituency which was given to them by the estate of the deceased. ln its
Report, the Departmental Committee on Lands recommended that:
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The Ministry of Lands and Physical Planning in consultation with the National

Land Commission and the Nairobi County Government to complete the titling
process for LR No. 587512 within 180 days of tabling of the report.

2. The Director of Criminal investigations to investigate the officers in the

Ministry of Lands and Physical Planning who may have caused loss of public

funds by effecting fraudulent transactions relating to LR No. 587512 and the

DPP to prosecute any person found culpable within ninety (90) days of the

tabling of the report.

3. The Ministry of Lands and Physical Planning to secure title relating to LR No.

23393 with a view of ensuring that innocent Kenyans do not lose money

through fraudulent transactions as evidenced by the attempts to amalgamate it

with LR No.5875/2.

It is these recommendations that the Honourable Mernbers of Parliament are keen to

have implemented. ln the circumstances, your letter must be considered in the light of

the submissions and claims made above 9y,lf'" other parties because any action taken

unilaterally is bound to aff,ect the rights and ihterelts of other parties.

he Dispute 
'. ' ' ,,' "I,'

.,.':,,.i i ''' .' ,11,,

ln view of the foregoing. the following;cohtentious issues have emerged which we

proceed to set out, analyze, offer our opiriibri and our recomme,ldations:

l. Whether the land *ui co*pulsorily acquired'for a public'purpose and vested in

the Government of !(enya on biihalf of the Ministry of Defence.

2. lf the land was, compulsorily acquiref,; whether the land was available for

allocation to Solio Construction Compbny Ltd':

3. The legal validity of other claims over the land on the basis of a Parliamentary

Select Committee report which has not been adopted by Parliament and whether

ttre Petitioners can claim ownership through Adverse Possession'

4. Whether the Nairobi City County Government has the authority to allocate and

subdivide public land.

l. Uuhether the land was compulsorily acquired for a Public PurPose and

vested in the Ministry of Defence

The Ministry of Defence asserts that land LR NO. 5875/2 was compulsorily acquired

by the commissioner of Lands vide Gazette Notices No' 5151 and 5152 of 1985

pursuant to a request from the then Ministry of Defence. This is the position largely

adopted by the National Land commission as well as the Ministry of Lands and

Physical Planning. lt is not disputed at all that through cazette Notice No' 5151 of

l9g5 the Commissioner of Lands notified the public of the intention to acquire the

land in accordance with section 6(2) of the Land Acquisition Act. Further, Cazette
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Notice No. 5152 of 1gg5 notified interested persons of the holding of an inquiry as to

compensation as required under section 9(1) of the Land Acquisition Act'

The inquiry was duly conducted and an award of Kshs' 3,530,500'00 made' Mr'

Meshumor Jacob Samuel, the heir to the owner of the land, the late Mayer Jacob

Samuels, challenged the award and later appealed to the High court which enhanced

the award to Kshs. 23,OOO,OOO. The Covernment, being dissatisfied with the

enhanced award, preferred an appeal at the Court of Appeal which was filed by the

Attorney Ceneral vide Civil Appeal No. 109 of 1987 '

ln the meantime, the amount in the initial award was deposited in court as stipulated

under section 16(l) of the Land Acquisition Act and subsequently released to the

registered owner's Advocates. That the Appeal was eventually compromised by

consent as evidenced by the Commissioner of Lands letter dated the 24th March' 2003

and a copy of the order dated the 25'h October, 2002 annexed to the Petition to

Parliament (see attachment No. l3)'

However apart from the initial award of Kshs .3.5 Million the balance of the decretal

sum was not paid and is still outstanding. The reason given is that there were no

beneficiaries or legal representatives of the estate'of the deceased to pay' though

there was an advocate on recoid for them who should have received the funds.

Though the amount isrstill outstanding, the judgment is now over twelve (12) years

and by virtue of Section a@) of the Limitation of Actions Act Cap 22 Laws of Kenya

the judgment has lapsed and cannot be ehforced.

i

Be that as it may, the notice of taking possession war issued,by the Commissioner of

Lands in accordance with section l9(l) of the.Land Acquisition Act, and registered

against the title hence vesting the land in the government'

While aware of this compulsory acquisition the Commissioner of Lands issued a letter

of allotment over the land in June 1999 to Solio Construction Company Ltd.

Subsequently, grant No. LR. 85371was registered on the 1't July, 1999 over the land'

The grant was transferred by Solio Construction Company Limited to Kasarani Mall

Ltd vide a transfer registered at the Land Titles Registry on 2O'h March 2001 as No.

t.R.85371/2. Kasarani Mall Ltd paid a consideration of Kshs. 85,000,000.00 to 5olio

Construction Company Limited in respect of the Transfer.

The question is whether the land was compulsorily acquired and vested in the

Ministry of Defence. lt was asserted in some of the submissions that were rnade

including the findings of the Parliamentary Departmental Committee on Lands that

since the Ministry of Defence did not pay the enhanced award then the property

rights did not pass and the land remained in the hands of the registered owner.

We are of the opinion that this is the wrong interpretation of the law. Once notices

of intention to acquire are issued, the award made and compensation paid and notice

of taking possession issued, the land is deemed to be public larrd and must be dealt
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with as public land. This is supported by records from the Ministry of Lands which

show that the notice of taking possession was lodged and registered in the

6overnment lands Register Vol. 10 folio 494/30 file 6943 of June 25th 1986

committing the said land to the Department of Defence'

tf the purpose for which the acquisition was intended was no longer tenable therr the

notice of intention to acquire the land should have been formally rescinded. This did

not happen. ln fact, the Ministry of Defence took over possession of the land- lt is rrot

clear how, if and when the Ministry of Defence vacated the land as alleged though it

insists it never vacated.

For their part. Uchumi through its subsidiary claims to have bought the land in 2O0l

from Solio Construction Company Ltd; it occupied the same and put up a stone fence

around it. There have been various cases in court against people claiming to be

former workers of the previous owner for instance Environment and Land Court Case

No 153 of 2O1Z (formally .495 of 2011) Kasarani Mall Ltd versus Daniel Otieno

Miganga, Roysa Community Self Help 6roup and others and Nairobi ELC case No'

1522 of 2013 Daniel otieno Miganga and Roysa community Self Help Group and

others versus Kasarani Mall Ltd and Uchumi:sppermarkets Plc. The defendants in the

former and the plaintiffs in the latter were clairning. the land by virtue of being former

employees of the forrner ownels of ihe land andi.adverse possession' Both,cases were

however deternrined in favour of (asarani Mall Ltd' lt woyld'199m that the Petition

to Parliament is an' endeavour to achiey,e;,through the parf iamenta.ry process what

could not be obtained thrpugh a cQurt ofiliwt(see attachment No. 14)'

,:.' r '- I 
.

Section 19(4) of thei Land Agquisitibn Act (repealed) provides.that upon taking of

possession, the land lshall 'vesi in .the Government ablolu-tely free from any

encumbrances. lt follows that the land vested in the government absolutely as

contemplated by the'Act. Further. the laird became alienated Sovernment.land since

the purpose of the acquisition was for military use; the land vested in the Ministry of

Defence and could not be reallocated by the commissioner of Lands without the

consent or surrender by the Ministry of Defence'

It follows that the process of an acquisition which was completed in 1986 cannot be

challenged now. consequently, the land is public land and was public land at the time

it was purportedly allocated to Solio construction Ltd. Sirnilarly' it was public land

when it was purportedly subdivided and allocated by the County Government of

Nairobi.

2

llo t a

The next issue to be determined is whether the land was then available for alienation

to Solio Construction Company Ltd and the validity of the subsequent transfer to

Kasarani Mall Ltd. ln doing this we need to examine the process through which 5olio
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acquired the land and whether the Commissioner of Lands had power to allocate the

land.

There are a litany of authorities by the courts which assert the position that once land

is compulsorily acquired for a public purpose it becomes public land and the land

cannot be alienated for private use unrelated to the public purPose for which it was

acquired.

The 6overnment Land Act (CLA) Cap 28O (repealed) describes un-alienated

government land under section I as follows:

'unalienated 1overnment land" meant C,overnment land which is not for the

time being leased to any other Perton, or in respect of which the

Commissioner har not issued any letter of allotment"'

This means that any public land vested in any public entity is alienated Sovernment
land. The President had the power to alienate Sovernment land under section 3 of

the 6LA which stipulated as follows:

These powers were thereafter delegated to the Commissiorier of Lands under section

3(a) of the 6LA. Under the principle of delegation,'whogver is exercising delegated

power cannot exercise it beyond the power.granted to the principal, this means that

under the repealed Covernment Land Act neitfrer the Preiident,nor the Commissioner

of Lands could alienate, alienated governmbnt land. This poiition was affirmed by

Justice Ombwayo in,Timothy lngosi & 87 others vs: Kenya Fprestry Services & 2

others t20l5l eKLR. ' i; '

The land having been compulsorily acquired, there is no evidence that the Ministry of

Defence consented to the land being alienated by the Commissioner of Lands. ln the

absence of such consent or a duly executed surrender to the C,overnment, it is our

considered opinion that the land was not available for allocation.

This position was affirmed by the Supreme Court decision in the Town Council of

Awendo vs. Nelson O Onyango & 13 others; Abdul Malik Mohamed & 178 others

(lnterested Parties) t2ol9l eKLR where the 5upreme Court essentially restated and

reaffirmed the law on compulsory acquisition by setting out the guiding principles as

follows:

-[5tJ On the basis of the foregoing analysis, we hereby issue the following
guiding principles:
General Principles

a. Where the Government, purtuant to the relevant constitutional and
legal provisions, compukorily acquires land, such land, thall only be

used for the purpose for which it was compulsorily acquired.

b. |he allocation of compiisorily acquired land, to private individuals or
entities, for their private benefit, in total disregard of the public purpote
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or interett for which it wat compulsorily acquired, shall be incapable of
conferring title to that land in favour of the alloffees.

c. A person whose land has been compukorily acquired in accordance

with the relevant conrtitutional and legal provisions does not retain any

reversionary interert in the nid land.

d. Un-utilbed portions of compUlsorily acquired land may be used for a

different public PurPote, or in furtherance of a different public interert,

including the allocation of such portions to private individualt or
entities, at the market price, in furtherance of such public interest.

As was succinctly stated by the Supreme Court in Town Council of Awendo vs Nelson

O Onyango & 13 others; Abdul Malik Mohamed & 178 others (lnterested Parties)

12919l eKLR (supra) the allocation of compulsorily acquired land' to private

individuals or entities, for their private benefit, in total disregard of the public purpose

or interest for which it was compulsorily acquired, shall be incapable of conferring

title to that land in favour of the allotee.

basis

Parli
tam

Possession

The Hon. Members of Parliqment cfaim,tfrQt.former workers !1 the estate who hail

from different commlgnitigs havei.an intErest in seeing the' implementation of the

parliamentary Departmental Comrhittee on Lands report ulq i? i:.^ure 
title deeds for

public utilities and former woikers who paid a f'e.e,of Kshs .69,5oo/: for allocation

by the Nairobi CountyrGoveinmeni. According to the attacheb documents a Petition

on alleged invasion 'oi'the suit property in',Roysambu Constituency by the Kenya

Defence Forces was submitted to Parliament on the 27th June, 2019 by people who

claim to be former workers of the liite Mayer Jacob Samuels.

ln your 1etter dated the 9th March, 2O2O you raised other issues wlrich include the

claim for Adverse possession and the allocation and subsequent subdivision of the

property by the Nairobi City County 6overnment'

Paragraph 10 of the said letter alludes to the fact that since former workers have

o..rpiua the land for a long time. they are entitled to occuPy the same by way of

adverse possession. Adverse possession was described in the case of Mtana Lewa vs'

Kahindi Ngala Mwagandi [2015] eKLR:

... Adverse pottettion is essentially a tituation where a Perton takes possession

of land and asserts rghtt over it and the Perton having title to it omits or

neglects to take action against ruch person in assertion of his title for a certain

period, in Kenya, is twelve (t2) years. The process tprings into action

essentially by defautt or inaction of the owner. The essential prerequkitet being

that the possession of the adverse pottettor is neither by force or fiealth nor
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Section al(a) (i) of the Limitation of Actions..fc!,CaR 22 gxcludes public land from
being acquired through adverse p,QIsession. lt pfovf.lgs: "' 

i

..

under the license of the owner. lt must be adequate in continuity, in publicity

and in ertent to show that possession b adverse to the title owner.

The land as stated earlier is public land and vested in the Ministry of Defence. This

brings the land under the category of "land otherwise enjoyed by the Covernment"

under Section 41 (a) (i) of the Limitation of Actions Act as well as under the category

of public land defined at Article 62 (1) of the Constitution as follows:

Public land is -
a) Land which at the effective date was un-alienated government land as defined

by an Act of Parliament in force at the effective date;

b) Land lawfulty held, used or occupied by any State organ, except any such land
that is occupied by the State organ as lestee under a private lease;

c) Land transferred to the State by way of tale, revertion or surrender;

d) Land in respect of which no individual or community ownerchip can be

established by any legal process;

e) Land in respect of which no heir can be identified by any legal process.

41. This Act.dogs not- :

(a) enable a person to acquilg:any title to;'or any easement over-

i) goverriment land qr land otherwise enjoyed,byrthe C,overnment;

The property in question.is, therefore, public land since it is being,lawfully held by the

Ministry of Defence which ac-quired the same in 1986 antl that adverse possession

cannot operate against Sovetlnment land. Be that as it may,'this is an issue that was

the subject of determihation by the court'in Nairobi ELC1522 of 2013 Daniel Otieno
Miganga and Roysa Community Self Help Croup and others versus Kasarani Mall Ltd

and Uchumi Supermarkets Plc. (supra) (attachment no 14). The court found that the

plaintiffs then who are now the petitioners to parliament were not in adverse

possession of the land. The court proceeded to dismiss their claim and no appeal was

preferred. lt seems that they are now trying to use the petition to parliament to gain

what they failed through the court Process.

4. Whether the Nairobi City CountL6overnment has authority to allocate and

subdivide public land belonginq to the National Government

The land was compulsorily acquired by the Commissioner of Lands on behalf of the
Ministry of Defence in 1986. The land was initially registered in the name of Mayer
Jacob Samuels who was issued with a Crant by the Commissioner of Lands for a

period of 99 years from 1906. The land having been compulsorily acquired vests

absolutely in the Ministry of Defence and can thus be termed as public land. Article 67
of the Constitution establishes the National Land Commission with powers to inter
alia, manage public land on behalf of the National and County governments. Section
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5 (1) (a) of the National Land Commission Act is also explicit that one of the functions

of the National Land Commission is to manage public land on behalf of the national

and county governments. Under Section 5 (2) of the Act the Commission may,

'on behalf of, and with the consent of the national and county governments,

alienate public land."

Section 12 of the Land Act grants the Commission authority to allocate public land on

behalf of the national or county governments and section 14 of the Act specifies the

steps that the Commission ought to take before it undertakes any such allocation. The

Commission has to issue, publish or send a notice of action to the public and

interested parties, at least thirty days before offering for allocation a tract or tracts of
land.

At least thirty (30) days prior to the allocation the Commission should send a notice

to the Covernor in whose county the public land proposed for allocation is located

and to the head of the governing body of any administrative subdivision having

development control, among others. Thp notice should then be published in the

Kenya Gazette and at lea$ gnce a.week foi' a period of three weeks and thereafter

published in a newspapei of general'':circulation in the.general vicinity of the land

being proposed to be'offered for allocation- 
:,,

i'

It is therefore clear that it is the'role,of thp GOmmission and not,a cottnty government

to allocate public land.r The allocation 'must' hovr4ever comply-, with the laid down

constitutional and statulory procedure as stated abbrre.' The Petitioners did not follow

the appropriate proceduri in its effort to be allocated the parcel of land- The Nairobi

City County 6overnm!0t had,no power to alienate and/or allocate public land in the

manner it did and any PDP that wai prepared was therefore un-procedural, illegal

and of no consequences in law. \' i

However, the committee in its determination says that the lease belonging to Jacob

Mayer lapsed and was not renewed hence the land devolved to the county

government. lt appears that the committee misread and selectively applied that

provisions of Article 62 (2) of the Constitution which vests the lanci stated in article

62(l)(a) to (e) in the county Sovernment as follows:

62(2). Public land shall vert in and be hetd by a county government in trust for
the people resident in the county, and thall be administered on their behalf by

the National Land Commission, if it it classified under-
(a) Clause (l)(a), (c), (d) or (e); and
(b) Clause (t)(b), other than land held, used or occupied by a national State

organ.

Clearly the land in dispute is exempt by Article 62 (1) (a) which talks about un-

alienated government land. ln this case the land is owned by the Ministry of Defence

and claimed by Uchumi Supermarkets Plc. which also has a title. Consequently' the
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County Covernment of Nairobi had no business subdividing the land and allocating it
to private individuals. Similarly, the Departmental Committee on Lands should have

properly interpreted the law and rejected the Petition.

C. Conclusion and mmendations

We have no evidence that the Departmental Cbmmittee on Lands Report made on
the 5ih December, 2019 has been tabled before Parliament, debated and adopted
according to the relevant Standing Orders.

Secondly, as can be seen above the land is claimed by other parties who include the
Ministry of Defence hence making this public land.

Consequently, it may be difficult to implement the Report since the land is rightly
occupied by the Military having been conrpulsorily acquired on their behalf. The
Ministry of Defence has not relinquished its claim over the land or surrendered it back
to the government. lt is our opinion that the land having been validly compulsorily
acquired the same was not available for alienation.

The Ministry of Defence stated that in early 2019 it was requested to identify
potential land for affordable housing programme. The Roysambu camp was identified
as a potential land for the construction of Senior'Non-Cornmissioned Officers (NCO)
housing under the affordable housing programme.

On your part, apart from securing titles to alleged former workers, you have also
proposed to set' up on the land a secondary school, whereby funds have been secured
from the National 6overnment Constituency Developmgnt Fund (NCCDF), a

polytechrric OVET) as well as Recreational facilities for PSV operators. You have also
stated some land is required to resettle people Who were affected by the expansion of
the I'hika Highway. Your proposed plans will conflict with the plans the government
and the military have for the land.

ln the circumstances, we consider that the most appropriate way to resolve this is for
the Members of Parliament to request the National Land Commission to secure

alternative land for purposes of implementing the proposed projects.

ln view of the foregoing and the measures put in place by the government designed
to contain the COVID 19 pandemic a physical meeting may not be possible we
therefore recommend the following;

'1. That the Honourable Members of Parliament be pleased to await the tabling
and adoption of the Departmental Committee on Lands Report by Parliament.

2. That in the meantime Honourable Members of Parliament should engage the
National Land Commission (NLC) bn modalities of how to secure alternative
land for construction of the proposed Roysambu Secorrdary School, the
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polytechnic and Recreational Facilitier as well as the relocation of Project

Affected Persons (PAPs) and buSinelses which were affected by the expansion

3.TheDirectorofCriminalinvestigations(DCl)toinvestigateandrecommend
prosecutionofofficersintheMinistryofLandsandPhysicalPlanning.the
National Land commission (NLC), the county 6overnment of Nairobi as well

asofficialsofRoysaCommunityDevelopmentSocietywhomayhavecaused
loss of public funds by effecttng fraudulent transactions relating to LR No'

of Thika HighwaY

s875/2.

Kariuki

Copy to: Mr

4.Thatanymoneycollectedfrommerrfiersofthepublicunderthepretextthat
theywouldueallocatedtheMilitarylandshouldberecoveredandrefunded.

l

We hoPe that these recommendatio ns wlll meet your expectations and resolve the

issuet raised however mY is open to further engage,-ments on the same

.t

J

l, -.r

l
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c.f,.

L. R. NO. 5785/2 - ROYSAMBU ESTATX. NAIROBI

Reference is nade to your instructions.

The houses have bedn ne$lected over the years
and I suggest the foLlowing:-

land 17.15 acs
Buildings

Add Statutoty l-5?6

1,7OO ,OOO/=
1,9OO tOOO/=

l 1600 tOOO/=

,4o poo/=

4r14O rOOO,/=fstaI

Shs.
Shs.

Shs.
Shs.

Shs.

-Na
B.I{. MWANIKI,
CHIEF VAIIIER (

V ds &d7 "7
/+

2Oth September, 1985

JBKMr/em

!
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25';h Sep'ternlrer 85

?19 46 /r.1/2:3

General J . i{.. i:{uliuge ' EGii 'Chief a! Gene.ral Staf f ,
Deipartn'rent of Defence,
P.O. Eox 4A66?,, :

I.]AIROBI

LIJD T DCC,

Dear

L . Il. i.io . 5
'J75/2 

ROYSfuYEU ES a;r.TE, i'IAIF.OBI

.7

The above estate has been subjec't to a ciscussion wj-th
il . E . tire.Presiilerrt. I have also discttssec ttr:-s is;sue
r,.rith you. As stateci ):rief 1y over tire telephone '
Lt.col.Jaanes ilays saii.ler vrho v;as ilis l'iajestry's
Com:nissioner foi rast African Protectorate leaseC
L.it.1012 cornprj-sinli of: 4,443 acres in 1!]04 -to a l'ir- Heirrl'-
iierbert Tarlton f.or a period of 99 :7ea.rs with effect from
ii-*i r.lover,tber 1904 at an a.nual rei:t of s1s'L3?'/-'

A.ccor<ling to rny records, the lessee ' i'e ' i:'lr 'Ii 'i'i " Tarltoi:
subciivfuleci the salii laird itr 1920- r.i':!:o 5 sub-plots eacl:

""*pii":-n_gl 
of 2AO a.cres.. In LgZi t1e siil'-p1o-ts '','ere 

furtiier
subdivlded into 30 acres the srrb*Oj'vi-siot: vrhicl: create'J'
L . F.. 5A7 5 /2 cornpri slrrg ] ? . 16 acres . Ti: j-s p1.ot i'ras 'Lransf erreci
to ]4r.Il.V. griicg)e. On Lg.2.1930, I'r.ir. Rrj-scoe transferreC
the plot to i:Irs. Ii.Ii. Forbe:s v,zho in Lurt: orr the l'.s't of
tliarcir , LglC -transf erre.l to i"lr. il . F. ?ie111', vrho_ in 

- 
turn

transferred the siirid. p.lot to l,lr. i{.c. i'i'alher ri'ho in turn
transferred -the 1:1ot lo rr.a. Pesid-eutia.l llstate Lt'd
who bui'li residerrtial- houses on 'Li:te plct vrithout approrrecl
t iifairrq plans and viithout an a1:nrovei, ci:ange of use.
iiovreverr oD ai-]plicalLlon, the s:-tuation \'7as reguLariseci in
1963

In 1964 a i,ir. Sn.ith vras ailpointed a ii-qi-ric'atc:c of th5l
-cmpa'y f,., the ?ienyaffiOverinent i:ut it woulci al,Fear ti:e
cornpany, r:ar,e11r 11-:q - Resirlent j-a1 1lstai:e Ltcl ' with lir '
s.G. snritl actir:g in his capacity a.s tiqui-clator t::a;rsferred
che,r:roperti'to a itr- Bau Salou Dean' yir' D'S' tjean tr;ursf';r:
in" nro.bertl, clnring the saine year to.a. I.tr. I'ia1.er -racoi: sarriue-'l-l

nlro <liecl on ti.re t2.Lfu o'i. DecenJcer Lr)1 t\ b'rt reinains .'iie

regi'isterecl o*.,i-'at-"f the 1'r1'c,pertir tc t-'hrs r:ia'y' ilol'rever' ii-i
19 7b a li::. LaF-[:i.;rl Jacob samuel- the cleceased's brother o!'

tl:c fuj-1 h)lood- ar:d Mechulrlor Jacob sanauels 'Llie deceased's
l:i:,:rtjrer of the l:a1f blood by the saine fa'ther a1r1:I:Led to tl:'e
i'i-l.*rh Court in i'iairobi for tire cirant of letters of acilriinj-s'tra'l-:

/a
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...

---r n-,--..ir'.io+1 '1,:.LC3 of iiiT(r'
ul-rder i?ro}:ate a-i1d" Aciniinistrative Cause i'

AccorCiricJ 't.o 'Uile avaj'lable recorcs no }e'tters of
actninj-sti:atioi--app"ii-e" have been qranteci by 'L.he cot:rt'
I a.iso unclerstarlr"l.'ifr.t unaer tire f aiv of Inherl:ance a1lrlicai
Lc "Tevrisi. co*oi"iav of Aden r or:Iy f-he surv-irzing l:roti:ers
ccrl-I inheri'c tie ileieased' il'" ulceased has a l;rother anC

ttrerefore a rreir urlio can j-nirerit the i:ro.:e::t1* ani therefore
if 1he i:.1c.rt is rilciuireil f o:: p.uJ:Iic lrr-rinose s a-s ccnt"rinei
an ti:e perrrrarrei-rt dr.:ci-etary, I'ei:artr..ienL of ]referrce l-etters
ref..noD/59 t/Zliti:s of 0th lirqus't, i",9?- a*ri ftor:/2'JiL',tp,(rtl)
of 8th August, 1gg5, the;rr6perty tri11 i:avei to be acquireo
an4 sontrrensati""- fiia in ttre- norr,:ra1 l^.r.afl, iviy- Deparil';eni-
hasthe::eforeasaguld'ecarriecior:tatouglt/'valu'atiot:
oi the prol:rerty -vrhj-ch if "ct;uisition 

has tc be clone rvr-ll
have tc be qorrl lnto 1n gree't detail'*e as follr--ws':'

2

Land 3.7.L5 acres
Ilr-ri irlinqs

'r'otai
i.,cr.d 15t sta.tutorY al.l-or1'ance

Total

Yor:rs

. .'l ii:ttii.

.l . P.. i'iJEi'lGlr.
Col,ii'lIS S]ONER OF I,AiiDS.

c. c.

I
1

.i oQ ,nca /*

.900 ,000
,C'-1 G

5/i0, c ri 0,/-
4.1.4A ,0*0/-

avarlable so that
accorciance rvithLet me please knor'r luhether funds are

i-r*"y-"ioc€eti' with the acquis'itj-on in
tl:re r,and Ac{uisition '1ct '

l,i::. S. ilYacl:ae'
Cirie:l .Secretai! r

t-)f fj-ce of the presj'<-lent''
tir':iiiOPI

r,,lir" .-i.ii. l;doro
Pern:,arlei': t Secreta::Y
I.ii n.istr)' of L'anfis 8*

iqUPBI.
Sei:tloineYit,

i"ir. .1 . ]i . iii :::ta:lii:-
t, i iva. t. e S e c rc* t-. ar s,' r/ il ofir.1: t-f o 1 3- e r,
5ta'i-er I'iouse,
i.l.riIFOi-iI. ,
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Appendix IX

Submission by the National Land Commission regarding the

implementation status of the report of the Departmental

Committee on Lands on its consideration of the Petition by

Former Workers of the Late Mayer Jacob Samuels regarding the

invasion and eviction of the workers from their Land in

Roysambu Constituency by the Kenya Defence Forces
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OFFICE OF THE CHAIRMAN
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Tel. o2o8ooo242
E-marl--chair:@laudcoi,r:rursslo-u,g,e.Lr_c
Website: www.landcommission.go.ke
When replying please quote

oUR REF: NLC|L|T lLS
Mr. Michoel Sioloi, EBS

Clerk of the Notionol Assembly
Clerk's Chombers
Porlioment Buildings
P.O. Box 41842-OO10O

NAIROBI

ACK GARDEN ANNEX BI,,ILDING
IItNGONGAVENUE
P.O BOX 44412-ootoo
NAIROBI

19th July, 2021.

1r.l
,rt/*r.t hnb,,,

$.r^J '

?b[Xt-t
9xDeor

s
,..

Rtifbience is made to the following under listecimatters that the National Land Commission
was invited by respective National Parliamentary Committees.

The sessions were conducted virtually and respective responses shared in advance to the
Committees.

The purpose of this letter is to officially submit above responses which are hereby enclosed
for your record keeping and reference.

Thank you for your continued support and.cooperation.

.lI .u:. ,--Yo!.rs

Gershom Otachi Bw'Omanwa
CHAIRMAN
Encl

s/No Ref/Date Subject Matter Committee
I NA/DAASC/g/2o21/(32)

lOth March 2O2l
of Various responses

to petitions
lmplementation
Status on House
Resolutions

2 N t/(o71) of
1Oth June

Various responses
to petitions

lmplementation
Status on House
Resolutions
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NATIONAL LAND COMMISSION

RESPONSE ON IMPTEMENTATIOil STATUS OF HOUSE RESOLUTIONS

REPORT BY:

GERSHOM qTACHI BW',OMAihIWA

CHAIRM^AN

l9trlulyr 2OZl
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Honourable Chair,

Pursuant to a letter Ref. NA/DAASC/COL/202L/ (o71) dated 1-0th fune' 202!' the

committee requested the Ministry of Lands and Physical Planning (MoLPP) and the

National Land Commission (NLCi to apprise it on the implementation status of the

foilcw'ingrePorts. 't "': ' ":

t. Report of the Departmental Committee on its consideration of the petition regarding

delayed .orf"nrraion of land owners for the expansion of Sigalagala-Musoli-

Bukura- Buiere Road D260, as communicated vide our letter Ref:

NA/DCS/C Ol/}OLg / (134) dated 17th December' 20L9;

2. Report of the Departmental Committee on its consideration of the petition by

former workers oftnu late Mayer facob samuels regarding the invasion and eviction

of the workers from their land in Roysambu constituency by the Kenya Defence

Forces as communicated vide our letter Reft NA/DLP/TBO/RES.006/2020 dated

17th August,2020;
3. Report of the Departmental Committee on Lands on its consideration of the petition

by residents of Vota, Mua Ward in Machakos Town Constituency regarding the

obstruction of the tarmacking of the Konza-Katumani Road, as communicated vide

our letter Ref: NA/DLP/TBO/RES.O9/2020 (11) dated 1-8th september,2020;

4. Report of the Departmental Committee on Lands on its consideration of the petition

on irregular renewal of leases of land by Del Monte Kenya Limited; and

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair, we are grateful for your Committee's consideration and understanding

in rescheduling the meeting ", ,",ruuried vide our letter P.ef. NLC/L/31 dated 25ttt fune

hOZL and you, subseqtient invitation as communicated vide your letter Ref

NA/DAA5C liot/zoztt togzl dated L2th fuly, 2021' for a physical appearance'

Honourable Chair on the matters stated above NLC wishes to respond as follows-

RESPoNSEToTHEsEtECTCoMMITTTEE0NIMPLEMENTATIoNSTATUSoFHoUSE
RESOLUTIONS

1. Report on a petition by residents of Ikolomani Constituency regarding delayed

compensation of landowners for the expansion of Sigalagala-Musoli-Bukura

Butere Road D26O

The NLC in its submission to this Commiffee on WednesdaY 14tt' April ZOZL

responded as follows;
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2. Subdivisions: Some parcels had been subdivided and this would necessitate publication

of a notice of addendum to include the new parcels for compensation.

3. Ungazetted parcels affected which require inclusion for compensation.

The Commission in consultation with KeRRA is expediting completion of the valuation
process and issue awards for all the affected parcels.

2. Report of the Departmental Committee on its consideration of the petition by
former workers of the late Mayer facob Samuels regarding the invasion and eviction
of the workers from their land in Roysambu Constituency by the Kenya Defence
Forces

The NLC in its submission to this Committee on Wednesday L+tn April 202\
responded as follows;

2.lBackground and Context

Honourable Chair,

The Committee considered a petition by former workers of the late Mayer Jacob Sarnugls'

regarding invasion and eviction of the workeis by the Kenya Defence Forces from L.R No.

5875/Z located in Roysambu measuringLT.L6 acres.

The petitioners claimed that they were former workers of the late Mayer facob Samuels
employed in his sisal processing farm and workshop industry on L.R No. 5875/2 before he
passed away inL974. They claimed that the deceased's family allowed them to continue
staying on the land after they were unable to pay their salaries. The petitioners registered
Roysa Community Development Society to safeguard the land from grabbers and later
requested the Nairobi City County government to allocate the land to them. The County
government of Nairobi and the National Land Commission approved the subdivision of the
land and the Ministry of Lands and Physical Planning subsequently issued letters of
allotment. From the petition, the Kenya Defence Forces (KDF) evicted the petitioners from
the land in April 20!9.

In its response to the petition, the Ministry submitted that L.R. No. 5875/2 arose from the
subdivision of L.R. No. 1012, which measured approximately 4,443 Acres. The land was
transferred to Mayer facob Samuels from Bau Salau under a 99-year lease with effect from
November 1,, L904. The lease expired on November 1, 2003.

The Government published a notice of intention to acquire the land for the Kenya Defence

Forces and a'Notice of Taking Possession'by.the Government absolutelyWas lodged'aticl
registered in fune 25,'J,986. This position was supported by the Ministry of Defence.

The Ministry of Defence stated that the Commissioner of Lands valued the land at Kshs.

3,530,500 which sum was duly paid by the Commissioner. The valuation was challenged
in the High Court which enhanced the award to Kshs. 23,000,000 . The appeal therefrom is
pending in the Court of Appeal.
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An applicatlon for extension of the lease was made by the administrator of the estate of the

late Mr. Jacobs on November 4, 1985. This was however declined by the Commissioner of

Land since the process of compulsory acquisition was ongoing. According to the National

Land Commission and the Nairobi City County the land therefore reverted to the county
government upon expiry of the lease. This was the basis for the approval of the subdivision

and subsequent allocation to Roysa Community Development Society.

In 2001, the land was allocated to Solio Construction Company Limited through an

allotment letter as a fresh allocation and a title issued. The land was later transferred to
Kasarani Mall a subsidiary of Uchumi Supermarket PLC on March 20,200L.

.t . .- - : l'

In considering the petition, the Committee noted in its report dated December 2019 that-

D Whereas there exists evidence that the government intended to acquire the subject
parcel of land, the acquisition process was not completed as the out of court
settlement on amount of compensation to be made were never concluded.

iD That although the Ministry of Defence submitted that the land was valued at Kshs.

3,530,500 and the sum was duly paid by the Ministry to the Commissioner of Lands,

the Committee noted that the High Court under the Land Acquisition Appeal No. 2 of
1986 had enhanced the award to Kshs. 23,000,000 and the same has not been paid

to date. It had not also been demonstrated that the Kshs. 3,530, 500 allegedly paid to
the Commissioner of Lands was released to Mr. f acobs.

iii) The Committee noted with concern that the KDF only occupied the land thirty-three
years later and the land remains undeveloped to date

In the end, the Committee made the following findings-

i) There was no evidence submitted to the Committee to indicate that the Kenya
Defence Forces having allegedly acquired the land in 1986, gazetted L.R No. 5875/2
as a protected area

,,, i0 Based on the submissions of the National .Land Commission, a current search at the
Land Registry indicated that no record on the land was available save for that the
Iast registered owner of L.R. No. 5875/2 was Mr. M.f. Samuels.

iii) There was no surrender or cancellation of the original certificate of lease held by Mr.
Mayer facob Samuels on L.R No. 5875/2

ivJ In accordance with the property rates payment request submitted by the Nairobi
County Government, the property rates were still due to be paid by Mr. M. f. Samuels
signifuing that the records of the county still identify Mr. M. f. Samuels as the owner
of the land

v) The National Land Commission confirmed that the lease for LR. No. 5875/2 expired
on November 1, 2003 and reverted back to the Nairobi County Government by
virtue of Article 62 of the Constitution

T
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vi) The Nairobi County Government in its submissions confirmed that survey of LR. No.
5875/2 had been undertaken and completed and a subdivision scheme approved
identiffing each subplot including plots designated for public utilities,

vii)The Nairobi county Government had already issued allotment letters to the
members of Roysa Community development society regularizing individual
ownership upon payment of Kshs. 69,500.00 of ;.vhich some of the members. had
alreadypaid. -( ' :'

viiiJ There was collusion between officials of the Ministry of Lands and Physical
Planning as evidenced by the second and third files in order to effect fraudulent
transactions on L. R No. 5875/2leading to loss of public funds.

ix) Although, the Ministry of Lands and Physical Planning submitted that it was aware
that the titles for L. R No. 5875/2 and L.R 23393 had been presented to it for
amalgamation, the Ministry did not submit the two titles to the Committee.

x) The Committee noted with concern that although the Ministry of Lands and Physical
Planning submitted that the second and third file were fraudulent, it was still
receiving transactions payments from members of Roysa Community Development
Society for titling of L.R. 5875/2 to individual members.

xi) The Ministry of Lands and Physical Planning never informed the Committee that it
was aware there was any sub-division scheme that was ongoing, yet the documents
submitted to the Committee indicate that the Ministry was involved in the sub-
division Process ': . , j,.'

xii) In response to the Petitioners; 0."r".. and based on the observations, the
Committee recommends that the Ministry of Lands and Physical Planning in
consultation with the National Land Commission and the Nairobi County
Government does complete the titling process for L. R No. 5875/2 within 180 days
of tabling of this Report

xiiiJ The Committee also recommends that the Director for Criminal
Investigations does investigate the officers in the Ministry of Lands and Physical
Planning who may have caused loss of public funds by effecting fraudulent
transactions relating to L. R No. 5875/2 and the Director of Public Prosecutions does
prosecute any person found culpable within 90 days of tabling of this Report.

xivJ Finally, the Committee recommends that the Ministry of Lands and Physical
Planning does secure the title relating to L.R 23393 with a view of ensuring that
innocent Kenyans do not lose money through fraudulent transactions as evidenced
by the attempt to amalgamate it with L.R5875/2

.:
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i)

Honourable Chair,

In the report dated December 5,2}lg, the Departmental Committee on Lands made the

following recommendations; - .

ii)

The Ministry of Lands and Physical planning in consultation with the National Land

Commission and the Nairobi County government does complete the titling process

for L.R No.5875/2 within 180 days of tabling this report.
The Director for Criminal Investigation does investigate the officers in the Ministry
of Lands and Physical planning who may have caused loss of public funds by

effecting fraudulent transactions relating to L.R No. 5875/2 and the Director of
Public Prosecutions does prosecute any person found culpable within 90 days of
tabling this report.
The Ministry of Lands and Physical Planning does secure the title relating to L.R

23393 with a view of ensuring that innocent Kenyans do not lose money through
fraudulent transactions as evidenced by the attempt to amalgamate it with L.R No.

sBTs/2

iii)

2.2 Implementation status

Honourable Chair, I wish to respond as follows-

The Commission is cognizant of the history of the allocation process, the contents of the

ISBgrt by the Lands Committee and its final recrrrnmendations; That NLC is expected to

play a consultative role with regaids to reLonimeindation number (i) as listed above.

Notably, the NLC does not have a direct or primary role in the processes of registration,

cancellation of titles and issuance of titles as per its mandate as interpreted by the Supreme

Court in SC Advisory Opinion No. 2 of 2Ot4 - In particular, in Paragraphs 289,292,293,

310 and 311 the Supreme Court addresses the issues of the role of National Government

and NLC in the exercise of that role)- (Annex 2)

The NLC nevertheless remains available for consultation on any of the processes and any
preparatory or residual activity that may be necessary and within the law and it's mandate.

3 Report of the Departmental Committee on Lands on its consideration of the
petition by residents of Vota, Mua Ward in Machakos Town Constituency regarding
the obstruction of public road (Konza-Katumani Road)

3.1 Background and context

ltronourable Chair, .-. ,_ .-.- , _ . - .. ,.,

The National Assembly Departmental Committee on Lands considered a petition by
residents of Vota, Mua Ward in Machakos Town Constituency regarding the obstruction of
the tarmacking of Konza-Katumani road.
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3.2.2 Statutory provisions
The land Act, 20LZ section L43(L) provides that subject to and in accordance with this
section and section L46, the Commission may, create a right of way which shall be
known as public right of way. Further, section 145 states that a county governmen! an
association, or any group of persons may make an application to the Commission for a
communal right of way. Section L46 provides the determination of public right of way,
process and procedure the Commission shall use to create a public right of over private
land. The section further provides that it is the Cabinet Secretary responsible for lands
who makes an order through a gazette notice upon recommendation by the
Commission.

Once the Cabinet Secretary has made an order to create a public right of way the
Commission shall cause all the necessary documents, plans, demarcations and surveys
to be delivered to the Regisffar to enabie the registrdr to exercise the powers under this
section.

Section 148 states that compensation is payable to any person for the use of land, of
which the person is in lawful or actual occupation, as a public/communal right of way
based on the value of the land as determined by a qualified valuer. A public right of way
once created shall vest in either National or County Government as the case may be.

The Land (General) Regulations provides the instruments required in creation of the
right of way (i.e.FORM LA.54 and FORM LA.55J.

3.2.3 Recommendation to the Cabinet Secretary
The Commission recommend the creation of public right of way by the Cabinet
Secretary, Ministry of Lands and Physical Planning as provided for in Section 146 (1)(b)
of the Land Act, 20L2. A letter Ref. NLC/1126/L dated L3th April 2021,has been written
to the Cabinet Secretary, Ministry of Lands and Physical Planning to this effect
(Annex3).

3.4 Current Implementation Status
The national land Commission pursuant td:'the recdmmendations of the Committee
proceeded to initiate the process of creating a public right of way on the identified land
parcel L.R. No. 7374/3 registered in the name of Muambi properties Limited where an area
of 0.7972 Ha would be affected by the right of way. The CS, MoLPP responded vide letter
Ref.MOLPP/ADM/CSO /L/760 dated 29th April 2021. Subsequent discussions were held
with representatives from the ministry of Lands and physical planning who pointed out
that NLC must initiate the process by publishing a gazette notice. The Ministry also wanted
confirmation on who will pay compensation. (Annex 4)
In order to fast track the process and taking into consideration the contractor was on site,
the Commission prepared and had the notice of intention to create a public right of way
published by the Government printer in gazette notice number 6381 date6 25tn fune
ZlZL(Annex 5).
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The Commission requested KURA to settle the proforma invoice No PTG No.000271520-2L

issued by the Government printer vide letter reft NLC/VAL.1555/16 dated 22nd fune

2021(Annex 6). In their letter Ref KURA/URPD/SUR/3 (30) dated 2na ful/ 2021 (Annex

z), KURA responded and requested for termination of the process citing the fact that the

road had been re-aligned.

A subsequent letter Ref KURA/URPD/SUR/3 (31) dated 9th luly 202L quoting earlier

.orr"spordence Ref.KURA/URPD/SUR/5(2) dated 4th fune 2021 from KURA affirmed its

inability to execute the matter as envisaged by the Lands Committee (Annex B &9)'

The Commission is unable to progress this matter further without assurance of availability

of budgetary support to meet administrative costs as well as compensation (if any) for the

land affected. The Commission further needs guidance from the Committee on the overall

way forward as well clarity on Government Agency that is to be vested with the Public

nigtrt of Way once creat"d trking into consideration that the identified agency will be

ffipnsible ior the administrative costs as wcll as qp.mpensation [if any)'

4. Report of the Departmental Committee on Lands on its consideration of the
puiitiol on irregular renewal of leases of land by Del Monte Kenya Limited;

4.1 Background

Honourable Chair, as per information in our custody, the following constitute the presented

status of Del Monte landholding;

.sN Parcel No. Use Size(Ha) Lease Period Term County

1 13289 Industrial 22.84Ha 7973 - 2022 +9 Muranga

2 72157 /2 Agricultural 40.87Ha 1973 - 2022 49 Muranga

3 L2L5713 Agricultural 2.987Ha 7973 - 2022 49 Muranga

4 12L57 /4 Agricultural 2.3LLHa

5.677Ha
.. ,f

1973 - 2022 49 Muranga

5 L21"57 /5 Agricultural L.PT? - 202? 49 Muranga

6 12203(L Agricultural 2L0LHa 1970 - 2019 49 Kiambu

7 12203/2 Agricultural 56.57Ha L970 - 20L9 +9 Kiambu

I 72158 Agricultural 2972.BHa 7973 - 2022 49 Muranga/Kiambu

9 1-2757 Agricultural 3938.4Ha 1973 - 2022 49 Muranga

Total (Ha) 9,143.455Ha Appx.22,584.33 acres
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4.2 Implementation Status with regard to Del Monte Lease Renewal

Honourable Chairman,

The NLC received applications for extension of leases for three [3) listed properties; LR
NOS. 122O3/L, 12203/2 & 12158 located in Kiambu County and Seven (7) listed
properties; LR NOS. l2LS7 /7, LZl57 /2, 12157 /3, 12L57 /4, 72157 /5, L?LSB & L3289
located in Muranga County from Del-Monte Kenya Limited.

Guided by rule 2 (1) of the Land [Renewal and Extension of Leases) Rules, 20L7 the
application letters were supported by the following documents:-

Completed Form LA22;
Official Searches from Land Registry;
Copy of titles for each property;
Copies of Certificates of Incorporation;
Company Search (CR 12);
A resolution of the Del-Monte (KJ Limited Board to apply for extension of

leases
Kiambu/ Murang'a County Rates Clearance Certificate;
Rent payment receipts;
A Planning Report prepared by their appointed Planners;
Copy of the Physical Planner's Practicing Certificate;
Copy of the written consent from Del-Monte Kenya Limited appointing

Plan Consultants Limited to act on their behalf; and
Summary report on Del-Monte.

The National Land Commission vide letter NLC/8/7 dated 9th October 2020 forwarded the
above documents for consideration by the Ministry of Lands and Physical Planning and
copied to respective Coun[r's Executive Committee Member in charge of Lands as provided
for in rules 2 (2),2 (3),2 (4) and 2 (5) of the Land (Renewal and Extension of Leases)
Rules,20L7(Annex 1O).

Further NLC drew the attention of all parties vide letter Ref. NLC/8/1 dated 9th October
2020 to a determination of the Commission of a Historical Land Injustice Claim filed by
Kandara Residents Association- Claim No. NLC/HLl/004/20L7 and Gazette Notice Number
1995 dated Lst March 2079 (page 879) for consideration as they made their decision
amongst other active litigations over the Del Monte land (Annex 11).

Honourable Chair once the Commission receives a feedback on lease renewal request, it
will proceed to process the requ'bst as pef fhu law.

t.

ii.
iii.
iv.
v.

vi.

vii.
viii.

ix.
x.

xi.

xii.
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4.3 Response with respect to LR No 12158

The National Assembly Committee on Implementations on its sitting on Wednesday L4th

April 2021discussed and tasked the National Lands Commission investigate claims that

parcels related to LR. No 12158 were surrendered to the government bytwo companies

namely Sassa Coffee and Rapids Limited before being acquired by Del Monte Kenya

Limited.

The Committee specifically on its consicierar"ion of a report from the Departmental

Committee on Lands, observed that the submissions made by the Ministry of Lands and
physical planning indicated that LR. No L2158 measuring 2900 acres in Muranga County

that is registered in the name of Del Monte Kenya Limited is an amalgamation of LR. Nos

L0862,707 4L, 7L3LZ and 77146.

Honourable Chair, we wish to submit as follows-

The National Lands Commission investigated the claims and established the following;

Original parcels LR. No. L0862, LO74L,L13LZ and 11t46 (including LR. No. 2953 not

mentioned in this report) were owned by Chui Estates Limited upto around 1973 when

through a memorandu, of registration of transfer of lands and at a consideration of

Ksh.2,000,000 they were transferred to the Government of the republic of Kenya. The

transfer was executed on 21st May L973 (Annex12 &13).

Implementation Status
The Commission has written to the Ministry of Lands as custodian of land registration and

survey records vide our letter NLC/8/l dated 22"d AprilZOZL and is awaiting response.

(Annex 14)

The Commission notes that the recommendations of the Committee on amalgamation and

subsequent ownership of the parcels of land in question by Del Monte is better actioned by

the MoLPP who are in a better position to conclusively respond to the amalgamation

question,

5. Report on the Petition regarding land issues in Taita Taveta County

Honourable Chair,

5.l Backgound

The petition emanated from allegations that Teita Sisal Estate had encroached into a

contiguous community land. The National Assembly Departmental Committee on Lands

recommended that the Ministry ascertain the boundaries. A boundary confirmation survey
was carried out on the land and it was discovered that the community had encroached into
the Sisal Estate. Consequently, the proprietor of the Estate offered to surrender the portion
of land occupied by the communitY.
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fite Committee on its consideration of the matter therefore recommended the excision of
250 acres of land from TeiA Sisal Estite for formalization of settlement of residents of
Stngila Majengo village in addition to the public utilities within the estate as agreed by the
management of Teita Sisal Estate.

{.2 Implementation status

llonourable Chair,

T}e recommendations of the Committee are to be actioned by the Ministry of Lands and

Physical Planning.

Honourable Chair, I Submit

GERSHOM OTACHI BW'OMANWA

CHAIR}XAN

fg$ Iuty, ZOZL

jr

l
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Appendix X

Gazette Notice No . 1995 of l't March,2}l9 by the

Nation al Lands C ommission
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- Ce.;e No- and CountS, Parlics Reconunendation

not available for allocation.

The land lies within a riparian reserve and the County
Govemment of Nairobi should clear the land of any human
settlemcnt.

Nairobi County

The claim is allowed.

The allotment lctters issucd to thc mcmbcrs of thc 2nd Claimant
(Kamiti Anmer Development Association) are found to be valid
and therefore the rightful occupants of the subject land.

The allottees and the squatters should adopt Altemative Dispute
Resolution (A.D.R) with a vierv that the land held by the allottees
be partly redistributed to the squatters.

Kenya Forest Service is hereby directed to degazette the Kamiti
Anmer Forest.

Kamiti Forcst Squatters,

Kamiti Anmcr Devclopment Association,

Muungano wa Kamiti Society (Claimants)
and Kenya Forest Services (KFS)
(Respondent)

8. NLgHLI/070/2017

Kiambu County

The claim is allowed.

A resurvcy should be undcrtaken by the Director of Survey ir
conjunction with County Governments of Murang'a and Kiambr
to establish ifthere is any variance between land leased and lanc
the company occupies. Any residue should given/surrendered tc

the Claimants for resettlement and the County Government for
public purpose in the ratio of70:30 respectively.

Should it be found that there is no residue, then on expiry of the

lease a suitable amount of land should be set aside and held ir
trusl by the County Govcmments for purposes of resettlement anc

public utilities.

The respondent to surrender all public utility within the land tc

the relevant National and County Government agencies whether

the,leases have expired or not.

9 NLCTHLI/004/2017

NLC/H LIl054/20 I 7

Kiambu and Muranga
County

Kandara Residents Association (Claimant)

and Del monte Kcnya Limited (Respondent)
County Govemment of Muranga (lnterested)

The claim is allowed.

The Commission recommends monetary compensation by the

National Govemment to the claimants over the loss of their
ancestral land.

The family should get recognition and an apology from the

Govemment for their loss.

10. NLC/HLv003/20 I 7

Muranga County

Stanley Muigai Kiama anil Jeremy K-iama

The claim is allowed.

The commission recommends that the land L.R25484/2-22,L.R.
l3l2l and L.R. 15473 revert to County Govemment of Kiambu,
title be issued in the name of the County Govemment as trustees,
The Commission directs that the Land is not available for any

allocation now or in futwe.

ll HLU506| 507 t508/2018

Kiambu County

Kirathimo land. I.imuru

The claim is allowed.

The commission recommends that the land L.R. No. 759311 anc

759312 revett to County Covernment of Kiambu, titlc be issued ir
the name of the County Govcmment as a trustees. The

Commission directs that the Land is not available for an1

allocation now or in furure.

Uplands - Kiambu12. NLCvHLy5 r 9/201 8

Kiambu County

The claim is allowed.

The commission recommends that the land L.R
Nguirubi/Thigioll882, 1534, 1698 and 1699 reverts to Countl
Govemment of Kiambu. Title be issued in the name of the Coung
Govemment as a trustee. The Land is not available for an1

allocation now or in future.

The Commission directs that any titles by private developers or
the land be revoked.

l3 NLC/HLr/550/20 r 8

Kiambu County

Flourspar Land-(Diatomitc)

The claim is allowed.
'The- Commisssion adopts the report by Thika District Land officer
on public utilities within Thika Municipality block l9 Mang'u
and block 20 Ngoingwa company limited. REF:
LND/TKA/ADM/?9NOL.| I I dated l2th Scptember,2018.

The follorving plots are recovcred for public utilily and reverted tc
lhe National and County Govemment as appropriatc
PLOTNos.l2l3,l990,l993, 1995, 1999, 2004. 25s, I992, 2058,
1142, 2260, 1995, 1999,142 and 1998. Similarly the Commission
recovers the follorving plots from Block 20 for public utilitics as

follorvs: PIot NoAlos 533, 584,202,255,340,342, 1035 and 995,
457 and 335, 330, 341, 340, 2368 and 247.

The Commission upholds titles to the follorving plots; Block
l91199, Block 19/7015, Block 20/2159, Block 20/1092, Block 20r

2894, Block 20/ 338 & Block 20/994.

If therc are any other public lands parcel under orvnership ol
privatc cntitics and/or individuals bc surrcndcrcd and such titlcs
be cancelled.

14. NLC/HLv53712018

Kiambu Counry

Mangu Block l9 and 20 Residents CBO

?
15. N r5/2018 Mau Mau Jamhuri ya Kenya Umbrela Body The claim is allowed.
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