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I.O PREFACE

The Select Committee on Constituencies Development Fund (C.D.F.) is

established under Section 28 of the Constituencies Development Fund Act, 2013

and Standing Order 173. Section 2B(1) of the Constituencies Development Fund

provides that "the National Assembly shall, in accordance with its Standing

Orders. establish a Select Committee consisting of a chairperson and not more
than eighteen other members of the National Assembly.

MANDATE OF THE COMMITTEE

Section 28(5) of the Constituencies Development Fund Act, 2013. expounds on

the mandate of the Committee, and states that:-

(5) The functions of the National Assembly Select Committee shall be -
a) to consider and recommend to the National Assembly any matter

requiring action by the National Assembly pursuant to the provisions of
this Act;

b) to oversee the implementation of this Act and in this respect, shall after
every two years submit a report to the National Assembly and where
necetsary, propote any amendments to this Act, in particular, with respect

to the quantum of funds repayable into the Fund in accordance with
section 4 of the Act;

c) to oversee the policy framework and legislative matters that may arise in

relation to the Fund;
d) to continually review the framework set out for the efficient delivery of

development programmet financed through the Fund;

e) to consider and report to Parliament with recommendations, names of
pertont required to be approved by Parliament under this Act; and

0 to carry out any other functions relevant to the work of the Fund.

(6) The Committee may make reports other than the statutory report stated in
sub section 5(b) to appraise the National Assembly on various matters relating
to the Fund and to seek various approvals as required by the Act.
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2.O BACKGROUND

The lnstitute for Social Accountability fl-lSA), a registered trust in Kenya, together

with its co-petitioner, the Center for Enhancing Democracy and Good

Governance (CEDGC),filed a petition in the High Court (Constitutional and

Human Rights Division, Petition No.71 of 2013). The respondents were the

National Assembly; the Senate; the Attorney General; the Constituencies

Development Fund (C.D.F.) Board and the Commission on lmplementation of
the Constitution (as an lnterested Party).

The petitioners sought a Declaration that the Constituencies Development Fund

Act No. 30 of 2013 ('C.D.F. Act'), which replaced the C.D.F. Act, 2003 is

unconstitutional as it violates the tenets of the Constitution on the process

leading to its enactment and the substance of the legislation. The core issue

before the Court therefore, was whether the C.D.F. Act as amended is

constitutional.

The following four key issues were identified for determination by the

Courts:

i. Whether the process leading to the enactment of the C.D.F. Act is

Constitutional:
ii. Whether the C.D.F. Act offends the principles of public finance and

division of revenue provided under the Constitution;
iii. Whether the C.D.F. Act violates the division of functions between the

nationaI and county government; and

iv. Whether the C.D.F. Act offends the principle of separation of powers.

ln light of the foregoing, the High Court on 20th February 2015, found that the

C.D.F. Act 2013 is unconstitutional and made the following;

II

llt.

A declaration is hereby issued that the Constituencies Development Fund

Act, 2O13 is unconstitutional and therefore invalid.
The order of invalidity above is suspended for a period of twelve (12)

months from the date of judgment.

The National Government may remedy the defect within that period and

the Constituencies Development Fund Act shall stand invalidated at the

expiry of the twelve (12) months or may be earlier repealed whichever

comes first.

5
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iv. Each party shall bear its own costs.

Following the Judgment, the National Assembly Select Committee on C.D.F.

and the C.D.F. Board held a two days retreat in Serena Hotel Mombasa
between l2th and 15th of March 2015. The following resolutions were arrived
at:

i. Appeal against the High Court ruling should continue. This shall be

executed once the Court dispenses off with the application for extension

of time.
ii. The C.D.F. Board and other respondents to apply to the High Court for

an extension of the one year ruspension of unconstitutionality and ask for
a minimum of four years. The ruling is scheduled to be delivered on 17th

December,2Ol5
iii. Re-enactment of a new C.D.F. Act aligned to the Constitution of Kenya

2010.
iv. That a Working Group be established to spearhead the process of

drafting the new Bill(s).

v. Constitutional amendment- working group to advice on whether a

constitutional amendment is required to anchor the C.D.F. in the

Constitution to permanently insulate it against future legal challenge.

vi. The National Assembly to debate and pass a policy statement anchoring

the objectives of C.D.F. into the national budget during debate on
Budget Policy statement and the national budget - this shall be based on
the role the C.D.F. plays in terms of spurring development and

guaranteeing the social and economic rights of citizens.

vii. Publicize the negative implications of the judgment against C.D.F. and

mobilize all constituents to agitate for the retention of C.D.F. in its

current or even improved form.

2.1 MEMORANDUM OF OBJECTS AND REASONS OF THE BILL

The principal purpose of this Bill is to provide for the establishment and

administration of the National Government Constituencies Development Fund

and recognise the constituency as a platform for identification, performance and

implementation of national government functions. The Bill also seeks to facilitate
the performance and implementation of national government functions in all

parts of the country pursuant to Article 6(3) of the Constitution. The Bill further

6
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seeks to provide a legislative and policy framework pursuant to Article 21

(2) of the Constitution for the progressive realisation of the economic and social

rights guaranteed under Art'icle 43 of the Constitution.

PART I of the Bill contains preliminary provisions.

PART ll of the Bill seeks to establish the National Government Constituencies

Development Fund as a national government fund consisting of monies of an

amount of not less than 2.5o/o (two and half per centum) of all the national

government's share of revenue as divided by the annual Division of Revenue Act

enacted pursuant to Article 218 of the Constitution.

PART lll of the Bill seeks to establish the National Government Constituencies

Development Fund Board and outlines among other things the membership of
the Board, functions of the Board and the process of removal of members of the

Board.

PART lV of the Bill contains provisions relating to nature of the projects to be

undertaken in constituencies by providing that projects under this Act shall be

only in respect of works and services falling within the functions of the national

government under the Constitution.

PART V of the Bill provides for the modalities and mechanisms of submission and

approval of projects and proposes among other things the budget ceiling for each

constituency to be three quarters of the amount specified in clause 4(1) divided

equally among all constituencies and an amount equal to a quarter of the

amount specified in clause 4(1) divided by the national poverty index multiplied

by the constituency poverty index.

PART Vl of the Bill contains provisions relating to implementation of projects and

in particular provides that projects under the Act shall be implemented by the

project management committee in each case, with the assistance of the relevant

department of Government and all payments through cheques or otherwise to be

processed and effected in accordance with government regulations for the time

being in force. This part also contains provisions relating to procurement of
services and works, record of receipts and disbursements and the establishment of
the Constituency Account and the Bank Account of the Fund.

PART Vll of the Bill contains provisions relating to the establishment of the

National Government Constituency Development Fund Committees for every
1

KNA: Report of rhe Select Committee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill,20 l5



constituenry and provides for the composition of the committee and their
qualifications mode of selection and requirements for approval by the National
Assembly. lt also provides for the making of regulations by the in respect to the
selection of members, convening of the first meeting of members after an

election, removal of members from the committee and engagement of rtaff by
the cornmittee.

PART VIII of the Bill contains provisions relating to the establishment of the
National Assembly Select Committee on the National Government Constituencies
Development Fund to oversee the policy framework and legislative matters
that may arise in relation to the Fund and to continually review the framework
set out for the efficient delivery of development programmes financed through
the Fund.

PART lX of the Bill contains miscellaneous provisions.

PART X of the Bill contains provisions on delegated powers. The Bill once
enacted shall confer on the Cabinet Secretary the authority on the
recommendation of the Board, to make provisions having force of law in Kenya

in terms of Article 94(6) of the Constitution of Kenya, 2010.

The Cabinet Secretary for the time being responsible for matters relating to
national economic planning and development is given powers under clause 52(1)
of the Bill to make regulations for better carrying into effect the provisions of this
Act.

PART Xl of the Billcontains transitional provisions.

The First Schedule to the Bill outlines the structure of the Constituency Projects

Submission form.

The Second Schedule to the Bill outlines the structure of the Project Description
Form

The Third Schedule to the Bill outlines the structure of the Project Re allocation
Form.

The Fourth Schedule to the Bill contains provisions relating to the conduct of the
business and affairs of the Board.

8

KNA: Reporc of the Select Committee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 l5



Statement on delegation of legislative powers and limitation of fundamental
rights and freedoms
The Bill delegates legislative power subject to the limitations set out in clause 53

but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns county governments

The Bill does not concern county governments in terms of Article ll0 of the
Constitution.

Statement on financial implications of the Bill

The enactment of this Bill shall not occasion additional expenditure of public
funds.

3.0 PUBLIC PARTICIPATION IN THE CONSIDERATION OF THE
BILL

The committee invited the public to give their comments on the bill pursuant to
Article 118 (1) (b) of the Constitution which provides that, "Parliament shall
facilitate public participation and involvement in the legislative and other
business of the Parliament and its Committees."

Further, Standing Order 127 (3) provides that " The Departmental Committee to
which a bill is committed shall facilitate public participation and shall take into
account the views and recommendations of the public when the Committee
makes its repoft to the House"

The National Covernment Constituencies Development Fund Bill, 2015, having
been read a first time on 22"d October,2015 stood committed to the Select

Comrnittee on Constituencies Development Fund for consideration and

thereafter to make a report to the House.

Pursuant to Article 118 (1) (b) of the Constitution and Standing Order 127 (3), the
Committee invited interested members of the public to submit any
representations they may have on The National Government Constituencies
Development Fund Bill,2015 to the office of the Clerk of the National Assembly.

The advertisement was placed in the local dailies on Thursday 12th November,
2015, The deadline for submission of Memoranda was Wednesday lBth

November, 2015 at 17OO hours. (Refer to Annex 2 for a copy of the
adveftisement).
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3.1 COMMITTEE SITTINGS WITH STAKEHOLDERS

3.I.I SUBMISSIONS BY THE CONSTITUENCIES DEVELOPMENT
FUND (C.D.F.) BOARD

3.I.I.I OBSERVATIONS BY THE C.D.F. BOARD

Clause 3 on the objects of the Bill:

The Court ruled that Section 3 of the C.D.F. Act 2013 introduces conflict of roles

and threatens to violate the division of functions between the National and

County 6overnments.

ln view of the above, the C.D.F. Board noted that objects of the Fund are now

clearly provided for, hence eliminating ambiguity.

Clause 4 on the establishment of the Fund:

ln determining the applicable principles of public finance, the Court held that the

Constituency Development Fund is not a conditional grant to county

governments as envisaged under Article 2O2 (2) of the Constitution. The Court

held that the formula of C.D.F., being 2.5o/o of national revenue, upsets the

formula for equitable sharing of national revenue provided under the

Constitution.

The Bill now clearly specifies that the Fund is drawn from the National

Government's share of revenue in accordance with the Division of Revenue Act

enacted pursuant to Article 218 of the Constitution.

This provision serves to correct the view that C.D.F. Act introduces a third level

of Revenue Sharing contrary to the constitution, as highlighted in the High court
ruling.

Clause 22 on the nature of projects to be funded:

The Court held the position that the provisions of the Act conflicted with the

division of functions as envisaged in the Constitution.
10
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Projects funded through The National Government Constituencies Development

Fund (N.6.C.D.F.) Bill, 2015 will be community based in order to ensure that the

benefits are available to a widespread cross-section of the inhabitants of a

particular area, and unlike the previous case, will only be in respect of works and

services falling under the functions of the National Covernment as provided for
in the Constitution under the Fourth Schedule.

Clause 41 on the establishment of the National Government Constituencies

Development Fund Committee:

The Court held that the involvement of the Members of Parliament in the C.D.F.

implementation violates the core principle of separation of powers.

The membership of this committee therefore excludes the Member of the
National Assembly (MP) in line with the Court's finding that the ex-officio
membership of the MP amounted to exercising of an executive function in

conflict with the Constitution. ln addition, the MP has no role in the

appointment of members of the National Covernment Constituency Fund

Committee in the new Bill.

Clause 53 on delegation of legislative powers and limitation of fundamental

rights and freedoms:

The Bill empowers the Board to make Regulations subject to the limitations set

out in the said clause, but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns County Governments:

The Bill does not concern County Governments in terms of Article ljO of the

constitution, as it is exclusively focused on National Government Functions.

Financial implications of the Bill:

The Bill retains allocation to the Fund at a minimum of 2.5o/o of the National
Government Share of the National Revenue. The Bill therefore does not occasion

additional financial Burden on the exchequer.

Post-Publication lnputs on the Bill

The Board presented proposals for further amendments to the Bill. The

presentation was mainly informed by the need to align the Bill with the

Mwongozo Code for State Corporations, other pertinent Statutes and the court

ruling.

11
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3.'1.1.2 Proposed Amendments by the C.D.F. Board

Clause l0 (l) that provides that opening of bank accounts to be approved by the

Board:

The Board proposed the Amendments to that clause to ensure that opening of
the account is approved by the National Treasury in accordance with the Public

Finance Management Act.

Rationale of the Amendment is that Public Finance Management Act reigns

supreme on financial matters over any other statute, hence it prevails in case of a

conflict with any Act.

Clause 10(6) that provides that Constituenry funds balances at the end of the

financial year be returned to the Board Fund Account.

The Board proposed that Clause 10(6) be Amended to ensure that all monies to

remain in the constituency account at the end of the financial year, consistent

with the practice in C.D.F.

Clause ll on signatories to the bank account of the fund:

The Board proposed that Clause 11(3) be amended to provide that the Signing

instructions shall be such that the signature of the Chief Executive Officer (C.E.O.)

to be mandatory on all payment cheques/instruments intended for actual release

of money from the Fund, plus any one of the other threesignatories.

The rationale of the proposed amendments is to conform to the provisions of the

existing electronic disbursement system that entails only two levels of approval
(C.E.O. and one Director). Further, the amendment will minimise bureaucratic

red tape in disbursement in order to facilitate timely and efficient disbursement of
funds to every constituency, consistent with the provision of Clause 14(a) of the

BiII.

Clause 13 on composition of the board (which unlike the current Act does not

include the Attorney General)

The Board proposed that the Bill be amended to include the Attorney 6eneral or

his designated Alternate as a member of the Board. The rationale is that the

1.2
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Attorney General has hitherto played a crucial role since the Board plays a Quasi-
judicial role in complaint resolution. Further, the inclusion will not result in
increasing the size of the Board membership beyond the Mwongozo guidelines.

Clause 14 on functions of the Board:

The Board proposed amendments to this clause by inserting the following
additional sub clauses as functions of the Board:

d Receive and address complaints that may arise from implementation of
this Act;

h) Encourage best practices in the implementation of projects.

Rationale of the proposed inclusions is to align the functions of the Board in
Clause 14 to the provisions of clause 52 of the Bill. lt is further meant to
encourage continuous learning among constituencies by demonstrating best

practices to encourage continuous improvement in the implementation of the
Act.

Clause 18 on appointment of the C.E.O.:

The Board proposed that Section 18(2) to be amended by enhancing working
experience needed for one to be appointed C.E.O. from five years to ten years

and to have served in senior management position for a period of at least five
years.

Further, the Board proposed that Section 18(a) be amended to provide for three
years tenure of office for the C.E.O.

Rationale for the proposed amendments is to ensure that a person with necessary

experience is recruited as C.E.O.

Clause 45 on exclusion of personal awards:

The Board proposed amendments to Section 45(2) to enhance the ceiling of
allocation to education bursary schemes, mock examinations, continuous
assessment tests and funding of social security programmes from 25o/o to 35o/o.

13
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The rationale is to provide for greater focus on education as a National

Government function and to cater for Social Security programmes, which is a

newly proposed project type under C.D.F.

Clause 52 on dispute resolution:

The Board proposed that the clause be amended at Sub Clause 52(4) to provide

that parties to the dispute shall be allowed to petition the Cabinet Secretary

directly in the case whereby they disagree with the Board's decision on their

dispute, yet they are unable to jointly agree on the appointment of an arbitrator.

Paragraph 6(2) under the Fourth Schedule on authentication of the seal usage by

board members:

The Board proposed amendment of the sub-clause to provide that authentication

of the seal be done by the C.E.O.& witnessed by the Corporation Secretary and

the Board to ratify such usage.

Rationale of the amendment is that the Board does not get involved in day-to-

day operations, hence cannot effectively be involved in authorisation of usage of
the seal without adversely affecting expeditious execution of its programmes.

Transitional clause:

The Board proposed that this Clause be amended to save the current

Constituency Development Fund Committees (C.D.F.Cs) to ensure that they do

not lapse with passage of the Bill, which would have adverse effects on

implementation of projects.

The proposed insertion will provide for current C.D.F.Cs to terminate upon

appointment of a new committee.(Refer to Annex 3 for a coPy of the

Memorandum)

3.1.2 SUBMISSION BY THE MINISTRY OF DEVOLUTION AND
PIANNIN6

3.1.2.1 OBSERVATIONS BY THE MINISTRY

The ministry noted that the National Government Constituencies Development

Fund Bill 2015 had been prepared at the Backdrop of the High Court ruling on

l4
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20,h February, 2O15, that declared the Constituencies Development Fund (C.D.F.)

Act 201 3 unconstitutional.

Subsequent to the High Court Judgment, the Board in liaison with the National

Assernbly Select Committee (NASC) on C.D.F. embarked on remedial measures

aimed at addressing the issues raised. Among the said measures was legislative

redress whereby the Board filed an appeal in Court against the Judgement, and

also sought High Court review of the orders by extending the time granted by

the court beyond twelve (12) months to afford stakeholders ample time to
complete on-going projects. The matters are still pending before the respective

courts.

On the other hand, the Board kick-started the process of re-enacting the C.D.F.

Act, through a widely consultative process, which culminated in a Draft C.D.F.

Bill 2015 that was presented to the Ministry and the C.D.F. Committee of the

National Assembly.

The Bill seeks to change the name of the Fund by clearly specifying that it is an

initiative focused on National Covernment functions. lt is also notable that the

Bill specifically addresses many other aspects of the High Court ruling through

the following provisions:-

Clause 3 on the objects of the Act:

The objects of the Fund are now clearly provided for, hence eliminating

ambiguity as highlighted in the ruling of the Courl.

Clause 4 on the establishment of the Fund:

It is now clearly specified that the Fund is drawn from the National

Covernment's share of revenue in accordance with the Division of Revenue Act

enacted pursuant to Article 218 of the Constitution. That provision serves to

correct the view that C.D.F. Act introduces a third level of Revenue Sharing

contrary to the constitution, as highlighted in the High court ruling.

Clause 22 on the nature of projects to be funded:

Projects funded through N.C.C.D.F. Bill,2O15 will be community based in order

to ensure that the benefits are available to a widespread cross-section of the

inhabitants of a particular area, and unlike the previous case, will only be in
respect of works and services falling under the functions of the National

Government as provided for in the Constitution.
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Clause 41 on the establishment of the National Government Constituencies

Development Fund Committee:
The membership of this committee now excludes the Member of the National

Assembly (MP) in line with the Court's finding that the ex-officio membership of
the MP amounted to exercising of an executive function in conflict with the

Constitution. ln addition, the MP has no role in the appointment of members of
the National Government Constituency Fund Committee in the new Bill.

Clause 53 on delegation of legislative powers and limitation of fundamental

rights and freedorns:
The Bill ernpowers the Board to make Regulations subject to the limitations set

out in the said clause, but does not limit fundamental rights and freedoms.

Statement on whether the Bill concerns County Governments:

The ministry noted that thebill does not concern County Governments in terms

of Article 110 of the constitution, as it is exclusively focused on National

6overnment Functions.

Financial implications of the Bill:

The Bill retains allocation to the Fund at a minimum of 2.5o/o of the National

Covernment Share of the National Revenue. The Bill therefore does not

occasion additional financial Burden on the exchequer.

3.1.2.2 Proposed amendments by the Ministry

The Ministry largely concurred with the Board's proposals as they will enhance

the management of the Fund. ln addition the Ministry made the following
proposals to Clauses in the Bill:-

Clause 2O on the staff of the board:
The Bill in sub-clause 2O(2) provides that:

"the officer of the Board shall administratively report to the Constituency

Committee."

This sub clause is intended to streamline the operations of the Committees at the

Constituency level in relation to the officers of the Board seconded to each

Constituency.

t6
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However, it is important to take into account that the Officer of the Board

defined in Clause 2 of the Bill as an officer of the Board appointed under Clause

20 enjoys a contractual relationship of employment between himself/herself and

the Board. Further Clause 20 vests on the Board the power to appoint such

officers and staff as may be necessary for the proper management of the Fund

and discharge of the functions of the Board. lt is therefore important that the

jurisdiction to determine the employees' terms and conditions of service rests on

the Board, and this is in line with the Employment Act which is the primary

legislation on matters employment.

ln order to ensure harmonious working relationship between the Comrnittee

and the officer of the Board, that Clause2O(2) be amended to provide that:

" the Constituency Committee rhall be involved in the annual appraisal of
the officer of the Board seconded to the constituency, based on a tool to be

developed by the Board."

This will serve to streamline the administrative working relationship between the

officer of the Board and the C.D.F.Cs as envisioned in the Bill while taking
cognisance of the legislation in place on employment matters.

Clause 21 on Finances of the board:
The Bill in sub clause 2'l(1) proposes that the Board's Annual Budget be

approved by the National Assembly Committee on C.D.F. We note that this is a

change from the current status where the approval of the Annual Budget of the

Board is by the Cabinet Secretary.

While taking due cognisance of the key role of National Assembly in Budgeting
process, it's also important to note that Section 1l of the State Corporations Act

requires State Corporations to submit their annual estimates to their respective

Ministries and the National Treasury for any particular financial year.

ln order to conform to pertinent statutes on approval of State corporations
Budgets, proposed that Clause 21 be amended to provide for the approval of
the Board's budget by the Ministry with the concurrence of the National
Assembly Select Committee on C.D.F. lf adopted, the Clause would therefore
provide as follows:-

t7
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"The expenditure for the running the Board and related purposes shall be

set aside at the beginning of the financial year and not more than five per
centum of the total allocation to the Fund in the financial year may be used for
this purpose, the annual budget of which shall be approved by the Cabinet

Secretary with the concurrence of the National Assembly Select Committee"
(Refer to Annex 4 for a copy of the Memorandum)

3.1.3 SUBMISSION BY THE INSTITUTE FOR SOCIAL
ACCOUNTABILTTY [r. l.s.A.)

About T.l.S.A.

The lnstitute for Social Accountability (Il5A) is a civil society organization

committed towards the achievement of sound policy and good governance in

local development, to uplift livelihoods of, especially, the poor and marginalized

in Kenya. Tl5A has been operational since March 2008, and is a locally registered

Trust that has engaged with various relevant state and non-state actors in the

quest to promote effective local governance in Kenya.

The National Assembly had prepared the National 6overnment Constituency

Development Fund Bill, 2015 and invited public submissions on the same through

a newspaper notice on Thursday 12th November 2015 seeking submissions by

Wednesday 18th November 2015.

TISA noted that the period for submission of views was far too short. The

memorandum was informed by the issues raised during meeting with the Select

ParliamentaryCommittee on Tuesday lTth November 2015.

The bill has made a great attempt to redress the weaknesses in the present C.D.F.

Act. However TISA noted there are challenges and gaps in the bill and this

memorandum seeks to address.

3.1.3.1 Co-ordination of the fund
The legislature should not create parallel bureaucracies for the implementation of
national government functions. This is because; the principles of integrated

governance on which our devolution system is based on is to ensure, "that the

work of government impacts the totality of the lives of the citizens in an

integrated way." lntegrated governance means to create structures and systems

that serve the purpose of ensuring effective and cost effective service to improve

the quality of life of the people living in Kenya.
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By using the term constituency, the bill contravenes the courl ruling, which

held the constituency is not a unit of development. lt should use the term

sub-county.

P.F.M. s24 provides that the cabinet secretary finance can establish a

national fund. S2O7 of the PFM guidelines gives conditions for the same.

At present the bill does not meet these requirements.

The National Covernment Coordination Act establishes the County
Commissioners for purposes of coordination of national
governmentfunctions. The bill fails to adequately integrate with this

structure.

The Education Act, Police Service Act and other national statues assign

national government functional responsibilities to respective statutory

bodies at the county level such as the County Education Board, County
Policing Authorities' and so forth. The bill fails to integrate the fund with
these existing structures.

a

3.1.3.2 Objectives of the Constituency Development Fund
C.D.F. has emerged as a very popular fund because it gives citizen a direct role in
their development. lt has also been effective in redressing deficits in local

infrastructure development. The original objectives of the C.D.F. should not be

lost in the revised bill. The bill should provide citizens a direct say in decision

making in the fund. lt should decentralize decision making to the lowest level of
the fund. The design of the fund should ensure the community drives project

selection, implementation and monitoring. The bill should be clear in its

functional roles.

3.1.3.3 T.A.P. (fransparency, Accountability and Public participation)
The bill should make adequate provision for Transparency, Accountability and

Public participation. The bill needs to provide for proactive disclosure of
information, citizen oversight mechanisms through social audits, oversight forums

by the member of national assembly.

3.1.3.4 Broader policy questions
Whereas the fund proposes to support national functions, it does not specify the

areas of need. For instance there is already a Security integrated lnfrastructure
Fund set up in 2015/16 which will finance housing, office blocks and other
installations for the National Police Service and other Uniformed Officers.

Through this the National Youth Service (NYS) will construct 15,000 housing

units for the National Police Service in 2015/16.

19

KNA: Reporc of the Select Committee on Constituencies Development Fund on the National
Government Constituencies Development Fund Bill, 20 l5



There is need for a policy note (PFM regulations 2O7) to identify specific funding

gaPs.

By isolating, the new fund to national government functions there is also a

possibility that county government functions will suffer due to inadequate

coverage. There is required a policy note for the fund that should provide an

analysis of present development spending to ensure all devolved functions

receive equitable support. (Refer to Annex 5 for a coPy of the Memorandum)

3.1.4 SUBMISSION BY THE CENTRE FOR ENHANCING
DEMOCRACY AND GOOD GOVERNANCE

About the lnstitution

The Centre for Enhancing Democracy and Good Governance (CEDGG) is a grass

root civil society organization that works to empower vulnerable and

marginalized citizens to claim their rights in local development and governance

processes. CEDGC has been in operation since the year 2001 and legally exists as

a Non-Governmental Organisation. The head office is in Nakuru Town, Nakuru

County. The programme work of the organization covers mainly the mid rift
valley region i.e. Nakuru, Baringo, ElgeyoMarakwet, West Pokot, Laikipia and

Kericho Counties.

3.1.4.1 Public finance principles on sharing of revenue

PFM Act 2012 Section 24 provides that the cabinet secretary finance can establish

a national fund. Section 2O7 of the PFM guidelines gives conditions for the same.

At present the C.D.F. bill 2015 does not meet these requirements.

The composition of National Government C.D.F. committee (Part Vll Sec 41)

does not reflect the sectoral representation of National government function at

the county/sub county level to inform appropriate and effecting allocation of

resource based on existing development indicators in reference to decentralized

functions assigned to the national government e.g. education, national

security,registration of births and deaths among others.

The proposed structure lacks in technical experlise to inform professional decision

making in prioritization, budgeting and implementation of projects to be

supported under the Fund. Furthermore the bill does not provide for strong
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linkages with the national budget process thus increasing a potential for
duplication and low utility of project implemented under thefund.

Recent studies have shown that C.D.F. has constructed numerous health and
education infrastructurewithout prior consultation of the line ministries leading to
increased pressure for staff and equipment and recurrent expenditure.

Recommendation: that the National 6overnment C.D.F. committee (Part Vll Sec

411 take the form of the County Budget and Economic Forum where there will be

representation of both national government officials and equivalent number of
non-state/citizen groups to facilitate participatory planning and allocation of
resources while providing a social accountability mechanism.

3.1.4.2 Division of functions as provided in the Constitution

Whereas the C.D.F. bill 2015 has confined itself to the National government
function, Schedule 4 part 'l of the COK 2O1O Iargely assigns the national
government function related to policy formulation and planning. ln addition
county governments have been assigned function related to Iargely service

delivery. The National Covernment Coordination Act establishes the County
Commissioners for purposes of coordination of national government functions.
The C.D.F. bill fails to adequately integrate with this structure.

Whereas the fund proposes to support national functions it does not specify the
areas of need. For instance there is already a Security lntegrated lnfrastructure
Fund set up in 2015/16 which will finance the housing, office blocks and other
installations for the National Police Service and other Uniformed Officers.
Through this the National Youth Service (NYS) will construct 15,000 housing
units for theNational Police Service in 2015/16. There is need for a policy note
(PFM regulations 2O7) to identify specific funding gaps.

Recommendation: the C.D.F. bill 2015 should seek to integrate its operation with
the National C,overnment Coordination Act. Refer to National Government
Coordination Act section 3,4, 14(5) and 17 and other mechanisms for financing
National government infrastructural projects at the county level.

3.1.4.3 Separation of powers - the role of the Member of the
National Assembly

The C.D.F. bill 2015 Section 41(2) provides for two persons nominated by the
constituency office. lt therefore follows that the constituency office is a

parliamentary arm and therefore has no business participating in the executive
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role anticipated in the functions of National Government C.D.F. committee (Part

VII Sec 41).

(Refer to Annex 6 for a coPy of the Memorandum)
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4.O RECOMMENDATIONS

The Committee upon consideration of Memorandum and consultations with
various stakeholders wishes to move the following amendments;

1. Clause 3 of the Bill be amended as follows:
(a) paragraph (h) bV deleting the words "deliberate on and resolve

issues of concern to the people as provided for under Article 95(2)
of the Constitution" and substituting therefor the words "exercise

oversight over the performance of specified national government
functions at the constituency level as provided for under Article 95
of the Constitution."

(b) by deleting paragraph (k).

Further, the following additional objectives be included;

a) provide a framework for citizen led development to assist the
national government in planning and prioritizing the use of its
re50u rceS:

b) create a harmonious relationship between citizens and the national
government and its officers in local development;

c) provide a platform for citizen participation in service delivery; and
d) Build local accountability and transparency in the use of resources.

2. CIause 6 (1) be amended by deleting the words "with the concurrence of'
and substitute therefor the words "with the approval of'.

3. Clause 8 (a) and (5) be redrafted as separate clauses each and should
accommodate all projects and not just emergencies.

4. Clause 10 (l) be amended to ensure that opening of bank accountsbe
approved by the National Treasury in accordance with the Public Finance

Management Act.

5. Clause 10 (6) be amended to ensure that all monies to remain in the
constituency account at the end of the financial year, consistent with the
practice in C.D.F.

6. Clause 11 (2) be amended by deleting the word "three" and substituting
therefor the word "two". Clause 11 (3) be amended by deleting the word
"t\ /o" and substituting therefor the word "one" and further by deleting
the word "three" and substituting therefor the word "one".
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7. Clause l3 beamended to include the Attorney General or his designated

Alternate as a member of the Board. Further, Clause 13 (c) be amended to
include persons qualified in matters relating to education and security.

8. Clause l4 be amended by inserting the following additional Sub Clauses as

functions of the Board:

I. Receive and address complaints that may arise from
implementation of this Act;

h. Encourage best practices in the implementation of projects.

9. Clause 17 (1)(a) be amended by deleting the words "including a

contravention of Chapter Six". Further Clause 17 be amended by inserting

the following new Sub Clause "(f) engaging in politics".
'10. Clause 17 (4) be amended to provide for the Committee's deliberations on

the petition before suspension by the Cabinet Secretary.

11. Clause l8 be amended by enhancing working experience needed for one
to be appointed Chief Executive Officer from five years to ten years and

to have served in senior management position for a period of at least five
years. Further, that Section 18(4) to be amended to provide for a three
years tenure of office for the C.E.O.

12. Clause 20 to provide that the officer of the Board shall administratively
report to the Constituency Committee. Further, the Clause be amended to
provide that the Constituency Committee shall be involved in the annual

appraisal of the officer of the Board seconded to the constituency, based

on a tool to be developed by the Board.

13. Clause 21 be amended to provide that the expenditure for the running of
the Board and related purposes shall be set aside at the beginning of the
financial year and not more than five per centum of the total allocation to
the Fund in the financial year may be used for this purpose, the annual
budget of which shall be approved by the Cabinet Secretary with the
concurrence of the National Assembly Select Committee.

l4.Clause 22 be amended by inserting a new paragraph "(c) subject to
Paragraphs (a) and (b) include economic empowerment projects".

15.Clause 25 (3) be amended by deleting the words "Chairman of the
Constituency Committee to the Board after approval by the Constituency
Committee for that Constituency" and substitute therefor the words
"Constituency Committee to the Board'.

16. Clause 26 (2) be amended by deleting the words "the Chairman of the

Constituency Development Fund" and substitute therefor the word
"Constituency". 
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17. Clause 34 be amended to provide for mechanisms for appointment and

removal of Project Management Committees.

18. Clause 41 (2) (a) be amended by deleting the words "at the constituency

as may be designated by the Cabinet Secretary or an alternate" and

substituting therefore with the words "responsible for co-ordination of

National Covernment functions". Further Clause 41 (2) (b) be amended by

deleting the word "two" and substituting therefor the word three" Further

Clause 41 (2) (c)be amended by deleting the word "t\^/o" and substituting

therefor the word three".
19. "Clause 41 (8) be amended by deleting the words "irrespective of a term of

Parliament" and substituting therefore the words "on the appointment of a new

Constituency Committee". Further the Clause be amended to provide for the

appointment of the Chairperson and Vice Chairperson of the Constituency

Committee.

20.Clause 42 be amended by deleting Paragraphs (c) and (d)'

21. Clause 45 be amended by redrafting the marginal note to reflect the

substance of the text and to further provide for two independent

provisions.

22.Clause 52be amended at Sub Clause 52(4) to provide that parties to the

dispute be allowed to petition the Cabinet Secretary directly in the case

whereby they disagree with the C.D.F. Board's decision on their dispute,

yet they are unable to jointly agree on the appointment of an arbitrator.

23.The Bill be amended by introducing a new clause to provide for a Citizen

Oversight Committee to be convened by the Member of the National

Assembly and to further provide for monitoring of projects.

24.Transition Clauses be amended to provide for the saving for the current

Constituency Development Fund Committee pending the making of

Regulations by the Board.
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Annex

!

MINUTES OF THE 22ND SI]TING OF THE SELECT COMMIfiEE ON CONSTITUENCIES
DEVELOPMENT FUND HELD ON TUESDAY. 24TH NOVEMBER. 2015 AT 9TH FLOOR
BOARDROOM, HARAMBEE HOUSE, AT 11:OO A.M,

PRESENT

1. Hon. Moses Lessonet, MP
2. Hon. Esther Gathogo, MP
3. Hon. Raphael Letimalo, MP
4. Hon. Mohamed Haji, MP
5. Hon. 6ideon Ochanda, MP
6. Hon. Kyengo Katatha Maweu, MP
7. Hon. Yusuf Chanzu, MP
8. Hon. Silas Tiren, MP
9. Hon. Elijah Mosomi Moindi, MP
10. Hon. Benson Mbai ltwiku, MP
I l. Hon. David Wafula, MP
.l2. Hon. Kamoti Mwamkale, MP
.l3. Hon. Abdikadir Ore, MP
.I4. Hon. Joseph Ndiege, MP

Chairperson
Vice - Chairperson

ABSENT WI APOLOGY

1.

2.
3.
4.
5.

Hon. John Lodepe Nakara, MP
Hon. Maina Kamanda, MP
Hon. Mohamed Abass, MP
Hon. George P. Kaluma, MP
Hon. Eng. Nicolas 6umbo, MP

IN ATTENDANCE NATIONAL ASSEMBLY

1.

2

3

Ahmad Kadhi
DennIs Abisai
Sharon Cherono -

First Clerk Assistant
Principal Legal Counsel
Research Officer

MINUTE NO. IOO/2015: PRELIMINARIES

The Chairperson called the meeting to order at 11:.l5 a.m. The sitting commenced with a

word of prayer.

i1n.!.
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MIllUrE NQ.]O1I2Q15: ADOPTION OF THE REPORT ON THE N.G.C.D.F.
BlLL,2015

The Chairperson invited members to consider the report of the Committee on the

National Government Constituencies Development Fund (N.G.C.D.F.) Bill, 2015.

Members recalled that they had conclusively deliberated on the report at the previous

sitting of the Committee.

However it was proposed that Recommendation 19 read as follows;

"Clause 41 (8) be amended by deleting the words "irrespective of a term of
Parliament" and substituting therefore the words "on the appointment of a new
Constituency Committee". Further the Clause be amended to provide for the
appointment of the Chairperson and Vice Chairperson of the Constituency Committee.

The Report of the Committee Consideration of the National Covernment Constituencies
Development Fund was adopted having been proposed by the Hon. Raphael Letimalo,
M.P. and seconded by the Hon. Benson Mbai, M.P.

MINUTE NO. 10212O15: ADJOURNEMENT

There being no other business, the meeting was adjourned at twenty minutes past twelve
noon to Tuesday 1" December at 10.00 am.

SIGNATURE

Chairperson

DATE
re NRv'

.1.
)ot9'

2lPage
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- REPUBLIC OF KENYA
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IIIATIOilAT ASSEMBLY

ELEVENTH PARLI4MENT - THTRD SESSION

In the Matter irf consideration by the Nationa! Assembly of the ruational

Government Constituencies Development Fund Bill, 2015

Article 118(lxb) of the Constitution provides that "Parfiament sfiall facilitate public

participation and involvement in the legislative and other business of Parliament

and its Committees." Standing Order 127(3) states that 'lthe Departmental

Committee to which: a Bilt is committed shall facilitate public participation and

shall take into actount views and recommendations of the pubtic when the

Committee makes its report to the House."

The National Government Constituencies Development Fund Bill' 2015 has

undergone First Reading pursuant to Standing Order 127(3) and is now committed

to the Select Committee on Constituencies Development Fund for consideration
:

and thereafter rePort to the House

Pursuant to Article 118(1xb) and Standing order 127(3), the committqe invites

interested members of the Public to submit any representations they'p3y have on

the said bill. The representations may be forwarded to the Clerk of the National

lssembly, P.O. Box 41842-OO1OO, Nairobi; hand-delivered to tle Office of the

Clerk, Main Parliament Buildings, Nairobi; or emailed to clerk@parliament.

go.ke; to be received on or before wednesday 18th November, 2015 at 5.oo pm.

JUSTTN BUNDI, CBS

CLERK OF THE NATIONAT SEMBLY
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PRESENTATION ON

2015

The Board noted the following on the Bill:-

1.7.1. Clause 3 on the objects of the Act:

The objects of the Fund are now clearly provided for, hence eliminating ambigaily as

highlighted in the ruling of the Court.

1.1.2. Clause 4 on the establishment of the Fund:

It is now clearly specified that the Fund is drawn from the National Government's share of
revenue in accordance with the Division of Revenue Act enacted pursuant to Article 21.8 of the
Constitution.

This provision serves to correct the view that CDF Act introduces a third ievel of Revenue
Sharing contrary to the constitution, as highlighted in the High court ruling.

1.I.3. Clause 2Z anthe nature of projects to be funded:

It is noted that Projects funded through NG-CDF will be community based in order to ensure
that the benefits are avalLable to a widespread cross-section of the inhabitants of a parttcular
area, and unlike the previous case, will only be in respect of works and services falling under
the functions of the National Government as providedfor in the Constitution.

This is an important provision in an effort to comply with the ruling of the High court.

7.1.4. Clause 47 on the establishment of the National Government Constituencies
Development Fund Committee:

The membership of this committee now excludes the Member of the National Assembly (MP)

in line with the Court's finding that the ex-officio membership of the MP amounted to
exercising of an executive function in conflict with the Constifution. In addition, the MP has no
role in the appoinfment of members of the National Government Constituency Fund Committee
in the new Bill.

1.1.5. Clause 53 on delegation of legislative powers and hmitation of fundamental
rights and freedoms:

The Bill empowers the Board to make Regulations subject to the limitations set out in the said
clause, but does not limit fundamental rights and freedoms.

This is excellent andrn line with the constifution.

l.2.Statement on whether the Bill concerns County Governments:

We note that the Bill does not concern County Governments in terms of Article 1 10 of the
constitution, as it is exclusively focused on National Government Functions.

4!



1.3. Financial implications of the Bill:

It is noted that the Bill retains allocalton to the Fund at a minimum of 2.So/o of the National
Government Share of the National Revenue. The Bilt therefore does not occasion addif,onal
frnancial Burden on the exchequer.

2.2 Post-Publication Lnputs on the Bill

The Board presented proposals for further amendments to the Bill. The presentation was
mainly informed by the need to align the Bill with the Mwongozo Code for State Corporations,
other perhnent Statutes andthe court ruling.

The proposed Amendments which were deliberated and agreed upon by the participants may
be summarised as follows: -

a) Clause 6(2) on authentication of the seal usage by board members:

Tlre Board proposed amendment of the sub-clause to provide that authenlication of the seal be
done by the CEO & witnessed by ihe Corporation Secretary and the Board to rahfy such usage.

Rationale of the amendment is that the Board does not get involved in day-to-day operations,
hence cannot effectively be involved in authorisation of usage of the seal without adverseiy
affecting expeditious execution of its programmes.

b) C1ause 10 (1) that provides that opening of bank accounts to be approved by the Board:

The Board proposed the Amendments to that ciause to ensure that opening of the account is
apptoved by the National Treasury in accordance with the Public Finance Management Act.

Rationale of the Amendment is that Public Finance Management Act reigns supreme on
frnancial ntatters over any other statute, hence it prevails in case of a conflict with any Act.

c) Clause 10(6) that provides that Constituency funds balances at the end of the financial
year be refurned to the Board Fund Account.

The Board proposed that Clause 10(6) be Amended to ensurethat all monies to remain in the
conshtuency account at the end of the financi al year, consistent with the practice in CDF.

d) Clause 11 on signatories to the bank account of the fund:

The Board proposed that Clause 11(3) be amended to provide that the Signing instructions
shall be such that the signature of the Chief Executive Officer (CEO) to be mandatory on all

sl



payrnent cheques/instruments intended for acfr,nl release of money from the Fund, plus any
one of the three signatories.

The rationale of the proposed amendments is to conform to the provisions of the existing
electronic disbursement system that entarls only two levels of approval (CEO and one

Director). Further, the amendment will minimise bureaucrattc red tape in disbursement in
order to faclhtate timely and efficient disbursement of funds to every constifuency, consistent

u,ith the provision of Clause 74(a) of the Bill.

e) Clause 14 on functions of the Board:

The Board proposed amendments to this clause by inserting the following additional sub

clauses as functions of the Board:

g.) Receive and address complaints that may arise from implementation of
this Act;

h.) Encourage best practices in the implementahon of projects

Rationale of theproposed inclusions is to align the functions of the Board in Clause 14 to the

provisions of clause 52 of the Bill. It is further meant to encourage continuous learning amonS

constituencies by demonstrating best practices to encourage continuous improvement in the

implementation of the Act.

(-larrca 1 4 nn ^- ^f +ho tr.aotA //rthinh rr-Iilza the currenI An* Aaao nn* inn1rAcf)
the Attorney General).

The Board proposed that the Bill be amended to include the Attorney General or his designated

Alternate as a member of the Board. The rationale is that the Attorney General has hitherto
played a crucial role since the Board plays a Quasi-judicial role in complaint resolution.
Further, the inclusion will not result in increasing the size of the Board membership beyond
the Mwongozo guidelines.

d Clause 18 on appointment of the CEO:

The Board proposed that Section 1S(2) to be amended by enhancing working experience
needed for one to be appointed CEO from five years to ten years and to have served in senior

mana3ement position for a period of at least five years.

Further, the Board proposed that Section 18(a) to be emended to provide for a three years

tenure of office for the CEO.

Rationale for the proposed amendments is to ensure that a person with necessary experience is

recruited as CEO.

6l



h) Clause 45 on exclusion of personal awards:

The Board proposed amendments to Section 4S(Z) to enhance the ceiling of allocatton to
education bursary schemes, mock examinations, continuous assessment tests and funding of
social security programmes from ZSo/o to ZS%.

The rationale is to provide for greater focus on education as a Nafional Government function
and to cater for Social Security programrnes, which is a newiy proposed project tlpe under
CDF.

i) Clause 52 on dispute resolution:

The Board proposed thatthe clause be amended at Sub clause sz(4) to provide that parties to
the dispute shall be allowed to petition the Cabinet Secretary directly in ttre case whereby they
disagree with the Board's decision on their dispute, yet they areunable to jointly agreeon thl
appointment of an arbitrator.

The rationale is to propose amendments to the Bill.

j) Tlansitional clause:

Tlre Board proposed that this Clause be amended. to save the current Constiluency
Development Fund Committees (CDFC) to ensure that they do not lapse with passage of thl
Bill, which would have adverse effects on implementation of projects.

The proposed insertion will provide for cument CDFCs to terminate upon appointme nt of a
new committee.
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1,1. The ministry notes that the National Government constituencies

Development Fund Bill 2015 has been prepared at the Backdrop of the

High Court ruling on 20th February, 20L5, that declared the Constituencies

Development FJnd (CDF) Act 2013 unconstitutional' The basis of the

declaration was: -

, That the process through which the cDF (Amendment Act) 2013 was

enacted was flowed in that the senate was not involved;

That the Act in substance, violated the doctrine of separation of powers;

, That there was infringement of powers and functions of the county

governments in that the Act implies that cDF can flnance projects falling

under Devolved functions contrary to the provisions of the foufth

Schedule of the Constitution; and
o That the cDF Act offends the principles of public finance and division

of revenue provlded under the Constitution'

1.2" Based on these premises, the High Court ordered as follows:

o That the cDF Act 2013 is unconstitutional, hence invalid;

o That Order of invalidity is suspended for a period of tZ months;

, That during the period of suspension, the National Government may

remedy tni Oefeits in the Act by way of Amendment or repeal of the

CDF Act, in which case the orders would lapse'

1"3. Subsequent to the High court Judgment, the Board in liaison with the

National Assembly Select Committee (NASC) on CDF embarked on

remedial measures aimed at addressing the issues raised. Among the said

measures was legislative redress whereby the Board flled an appeal in

Court against thJ:udgement, and also sought High Court review of the

L
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Srdait-S l.ul, ei:.i:en,:iing ltie iliiie qr;ir:lteci bi, il-re ,-,-ruri l-refiii-ii:i L',,v,-:l',,,;,"j-:i
tliorltlrs lr: ai'i'orcl St.aN,.ef-lolders anig:le i"[trre iro -]{,'r'nir[et,e r:rii-!,r:'i[-rg i-rr':r'ir:r-t:"
Tl-r,: tnaLi:et's a['+ siili prerrciilig bei'oi-e il'rr: r"es1:,-:,;1;'.i,: iuLli'L.

Cin t[^re otlrer hai-rci, lhe Boarci liicl<-stai'teci tlre ljrocess oi're-enactirrg the
CDF Acu, LhrouEh a widely consultative pr-ocess, whicl'l cr;hninaLecl irr a
Draft CDF Bill 2015 that nras presentecl to tlie Ministr-y arici the CDF
Commi'ctee of the l{ational Assembly by August 2015.

2" The [{atlonra0 Gotaermrmemt eontstfituemcfies Devefiopmemtc Fumd Bfr[[ 2Ol5

2.1" Based on the Draft subrnitted by the Board, the National Assembly
published the National Government Constituencies Development Fund
(NG-CDF) Biil 201s.

2.2. We note that the Bil[ seeks to change the f\anne of the Fund by cleariy
specifying that it is an initiative focused on National Governnrent functions.
nt is also notable that the Blll specifically addnesses many other aspects of
the High Court ruling ttrrough the following provisions:-

2"2"L. eflause 3 om the ohSects of'the Ac{e:

The objects of the Fund are now clearly provided for, hence elinrinating
arnbiguity as highlighted in the ruling of the Court.

2"2.2" Cflause 4 om tclhe estah0flshnmemt of the Fumd:

nt is now clearly specifled that the Fund ls drawn from the National
Government's share of revenue in accordance with the Division of
R.evenue Act enacted pursuant to Article 218 of the Constitution.

We observe that this provision serues to correct the view that CDF Act
introduces a third level of Revenue Sharing contrary to the constitution,
as highlighted in the l-ligh court ruling.

2"2"3, eflause 22 an the matune of pro3"ects to he funded:

it is noted that Frojects funded through NG-CDF will be con-lmunity based
in order to ensure that the benefits are available to a widespread cross-
section of the inhabitants of a particular area, and unlike the previous
case, will only be in respect of works and services falling under the
functions of the National Governrnent as provided for in the Constitution.
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This in our view is aii it^rlprortant 1:rorrisicul itr arr erftlri: i:o colr'lply wit'fir tlre

i'iilitrg oi the hflig[r court'

Z"Z.t[" eflause .4,I o,[n 'the est:ahfilshralell'L '!)i]= 
'the Nlafilortrlar[

(Gove nt-l ma e mt eo, r'ns'tltule nc l es Deve fl o ;o m e lat F u ndi etorrnrl rm fltLee :

The membership of this conrnriLtee irow e:<cluldes the li4erml:en of the

National Assenrlrly (Mp) ln line with the Court's finditrg that the e><-officio

rnembership of ttre Mp amounted to e><ercisit'lg ot'an executive function in

conflict with the constitution. In addition, ihe MF has no role in the

appointmentofmembersoftheNationalGovernmentConstituencyFund
Committee in the new Bill'

z"z"S"eBause sB @rn deEegatflom of f,eg[sBatfive p@we0's amd

[!rm0tatfionroffumdantlemtaflnlghtsagldfneed@sms:

The tsill empowers the Board to make Regulation-s subject to lhu
limitations set out in the said clause, but does not timit fundamental rights

and freedoms.

Thisisgoodandinlinewiththeconstitution.

2.3. Statermemt on wBrethen the BiflE cosncerms coLlmty Govenmumernts:

we note that the Bill does not concern county Governments in terms of

Articlell0oftheconstitution,asitisexclusivelyfocusedonNational
Government Functions'

2.4. FlcxamcraB 6nmp[f,catiosns of the Bs[[:

It is noted that the Bill retains allocation to the Fund at a minimum of

Z.So/ooftheNationalGovernmentShareoftheNationalRevenue.TheBill
therefore does not occision additional financial Burden on the exchequer'

3. Fost:puh[Ecatlom imputs ora the hi[l

I am informed that upon publication of the said Bill, the cDF Board organised a

joint retreat win the'Nationar Assembry Serect committee from 2-3'd November

2015, during *ni.n the Board presented' pro.posars for further amendments to the

Biil. The preseniation was mainiy informed by the need to arign the Biil with the

Mwongozo Code for State Corpbtitions, other pertinent Statutes and the court

ruling.

1
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-r-l-le 
irt'{)p0Ser-i J.,,ineilcfut.}eilcs itrir[:[-r iqrr]r.e cieliLrerai:ecl ;:i1fJ a{ii-,.jeci .i[:]aii l:;j, i..iri:

lai"i;lCi[ictl"lt:; ;^rlar; fu'- siut-ll'a-iair"[scci as ialfows: -

a ,1 ,- -.-..,,: - --;''i" Secu0oil h(2iorrauither-lt,ication ot'the seaI Ltsage L,ir troanJ r.1rern[:ers:

The Eoaro Jrroposeci amendmeitt oi' the surb-clause to prcvicle tilatauthentlcation of the seal be done try the CEo & witrressed by thecorporation secretary and the Eoard to ratir! such usage,

Rationale of the amendrnent is that the Eoard does not get involvec; inday-to-day ollerations, hence cannot effectively be" involved inauthorisation of usage of the seal without adversery aneciing expeditious
execution of its proErammes.

3"2" Gflauuu +q (n) that pnovfides that opeor0alg of hank accoumts tco heapproved hythe Boand:

The Board proposed the Amendments to that clause to ensure thatopening of the account _is approved by the National Treasury inaccordance rryith the public Finance Management Act.

Rationale of the Amendment is that Public Finance Managernent Act reignssupreme on financial matters over any other statute, h6nce it prevails incase of a conflict with any Act.

3'3' eflause n0(6) that provfides that Cosnstltuemcy fumds bagaunces atthe emd of the fflntamcfraf, yean he setunmed to the Boand FusTdAceoumt.

The Board proposed that Clause 10(6) be Amended to ensure that allmonies to remain in the constituency account at the end of the financialyear, consistent with the practice in CDF"

3"4" cflause nn ool sfrgmatonfres to the hamk aecournt of,t[ae f,uald:

The Board proposed that Clause 11(3) be amended to provide that thesigning instructions shall be such ttrai tne signature of the Chief Executiveofficer (cEo) to be mandatory on all piyment cheques/instruments
intended for actuar rerease of money from the Fund, p0us amy orae of thethnee sflgalatonfies"

The rationale of the proposed amendments is to conform to the provisions
of the existing electronic disbursement system that entairs onfv two levelsof approval (CEo and one Director). Further, the amendment will minimise
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burreaucratic recl i.ape in clisl:urserrrerrt itr c,rciel' to iacilltate 'cimely anci

efficient disbursenretrt oi fulncls to errertr constituency, consistetrt ralth tlre

prorrision ol'Clause 14(a) oi the Bill'

3:"5" .eflause 1s0' orl'l 'fune'tfro'nts 
''o'f 

the Bo;aHcl:

lhe Board proposed amendrnents to this clause by inserting the t=ollowing

additional sub clauses as t"ulnctions of the Board:

g.) Receive and address
implementation of this Act;

complaints that may arise from

h.) Encourage best practices in the implementation of projects'

Rationale of the proposed inclusions is to align the functions of the Board

in clause 1-4 to the provisions of clause 52 of the Bill. It is futher meant to

encourage continuous learning arnong constituencies by demonstrating

best practices to un.orrJgu continuous improvement in the

implementation of the Act.

3"6"Clausex3omc@moposfit6ogtoftheboard(whIcfituana[ikethecunnemt
Act does mot lnc[ude ttre AtEorney Gemeral]'

The Board proposed that the Bill be amended to include the Attorney

General or hii'olsignated Alternate as a member of the Board' The

rationale is that the Attorney General has hitherto played a crucial role

since the BoarJ plays a quasi-ludicial role in complaint resolution' Further'

the inclusion will not result in increasing the size of the tsoard membership

beyond the Mwongozo guidelines'

3.7" C[ause 3.E om appofimtsmemt of the eEO:

The Board proposed that Section 1B(2) to be amended by enhancing

working experience needed for one to be-appointed CEO from five years to

ten years unO io have served in senior management position for a period

of at least five Years.

Further, the Board proposed that section 1B(4) to be emended to provide

for a three years tenure of office for the CEO'

Rationale for the proposed amendments is to ensure that a person with

necessary experience is recruited as CEO'

3.8. e[ause 45 on exclensiom of persomal awards:

@.
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Ti-re Brrarcj f-ri'irFi]seC all-iencirnents to Sr:itir-rrr;15121 il i=nlreni.,: fl1e it:illngrlf aliccatior-i io eclr_lcati,trr !:ilr._rai1r scf-iernes, trtocl( e]{ertii-}ations,
coiltinLlous essessii'lent tests ancl !'erncling oi' socia! secilri.Ly pr,Jgrarnmes'irorrl 25orb to 350:,o.

The ratioi.lale is ro pravlcle for greater iocus r:n eciucation as a Nationa!
Gover,nrent- f,unction and to cater ion sociat secur-ity prlograr"Iinies, wrriclr
is a newl1, grroposed project ttrrpe under CDF.

3"9" eflause 52 om olfispulte tesoilultfrom:

The Board proposed that the ciause be amencied at Sub Clause 52(4) toprovide that parties to the dlspute shall be allowed to petition the Cabinet
Secretary directly in the case whereby they disagree with the Board,s
decisl'on on their dispute, yet they are unable to- joingy agree on theappointment of an arbitrator.

-l-he 
rationare is to propose amendments to the tsilr.

3"10" Tnamsfrttoman cfiause;

The Eoard proposed that thls Clause be amended to save the current
Constituency Development Fund Committees (CDFC) to ensure that theydo not lapse with passage of the Bill, which would have adverse effects onimplementation of projects.

The proposed insertion will provide for current CDFCs to terminate upon
appointment of a new committee.

4" Mumistny's Jinrput om the Bt[[

The Ministry largely concurs with the Board's proposals as they will enhance themanagement of the Fund. In addition the Ministry would like to make the followingproposals to Clauses in the Bill:-

4"1. eflause 20 onr the staff of,tfire hoand:

The Bill in sub-clause 20(2) provides that:

"The officer of the Board shail administrativery report to the
Constituency Comm ittee.,,
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ABOUT TISA

The lnstitute for Social Accountability (TISA) is a civil society organization committed towards the achievement

of sound policy and good governance in local development, to uplift livelihoods of, especially, the poor and

marginalized in Kenya. TISA has been operational since March 2008, and is a locally registered Trust that has

engaged with various relevant state and non-state actors in the quest to promote effective local governance in

Kenya.

Key Questions on the National Government Constituency Development Fund 2015 bill

The ruling on petition 170 of 2013 declared the CDF unconstitutional and the act invalid. It gave the national

government i2 months to align the fund with the constitution, failure to which it would be declared invalid. The

following were the grounds'on which the court declared CDF unconstitutional

a) CDF offends the principles of public finance in the allocation of funds from revenue raised

nationally.
b) CDF violates the division of powers and functions

c) CDF offends the doctrine of separation of powers

d) CDF creates a parallel structure and fails to respect the structures of the county governrnent

e) The process of enactment failed to provide for Senate input

in this regard the National Assembly has prepared the National Government Constituency Development Fund
Bill, 2015. We note that the bill has made a great attempt to redress the weaknesses in the present CDF Act.

However we note there are challenges and gaps in the bill and this memorandum seeks to address these. We have

framed this memorandum around key constitutional questions.

1. Is it constitutional?

1(a) Does the bill respect public /inance principles on sharing of revenue? Yes.

t (b) Does it respect the division of functions as provided in the constitution? It makes a strong attempt but fails

to do so in some cases.

1.

.a
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l(c)Does it safeguard the separation of powers especially with respect to the role of the member of the national
assembly? It makes a strong attempt but there are still aspects that need to be streamlined.

1(d)Does it respect the administrative structures of development established under the national and county
governments? The legislature should not create parallel bureaucracies for the implementation of national
government functions. This is because; the principles of integrated governance on which our devolution system is
based on is to ensure, "that the work of government impacts the totality of the lives of the citizens ir an integrated
way."l Integrated governance means to create structures and systems that serve the purpose of ensuring effective
and cost-effective service to improve the quality of life of the people living in Kenya.

. By using the term constituency the bill contravenes the court ruling which held the constituency is not a
unit of development. It should use the term sub-county.

o PFM s24 provides that the cabinet secretary finance can estabiish a national fund. 3207 of the PFM
guideliles gives conditions for the same. At present the bill does nol meet these requirements.

' The National Government Coordination Act establishes the County Commissioners for purposes of
coordination of national government functions. The bill fails to adequately integrate with this structure.

. The Education Act, Police Service Act and other national statues assign national govemment functional
responsibilities to respective statutory bodies at the county level such as the County Education Board,
County Policing Authorities' and so forth. The bill fails to integrate the fund with these existing
structures.

2. Objectives of the Constituency Development Fund

CDF has emerged as a very popular fund because it gives citizen a direct role in their development. It has also
been effective in redressing deficits in local infrastructure development. The original objectives of the CDF
sliould not be lost in the revised bill.

2a)Does tlte bill provide citizens a direct say in decision making in the fund? Does it decentralize decision
making to tlte lowest level of the fund? Does the design of the fund ensure the communiq, 4rir"t project
selection, implementation and monitoringT No, We make detailed recommendations on this in the next section.

o The bill fails to provide a representation in the National Board
. The bill fails to provide citizen say in composition of the Sub-county. The idea of the national board and

parliament vetting sub-counfy citizen nominees is inimical to the philosophy of Atticles ll4 3,4 of the
constitution. The bill needs to provide for a full fledged community development framework.

. Decisions of the sub-county committee need to be approved by the board, undermining the authority of
the board. We make a detailed proposalfor a community development framework.

2b) Does the bill provide for the support of local infrastructural development?

The bill is ambiguous in the functions it seeks to support. We make suggestions on this.

3. TAP (Transparency, Accountability and Public participation)

1 Dept of Public Service and Administration (2003) "The Machinery of Government- Structure and functions of government,,
Retrieved from <http ://www.dpsa.gov.zaldpsa2g/docu ments/lkm/mog.pdf>
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Does the bill make adequate provision for Transparency, Accountability and Public participation? No. The bill
needs to provide for proactive disclosure of information, citizen oversight mechanisms through social audits,

oversight forums by the member of national assembly.

3 a) Public Participation

The bill needs to foster a culture of collective action and mutual support to solve problems within a community. It
will help local residents and stakeholder groups

VI

vlr

Define their national development priorities
Assist the NG in planning and prioritizing the use of their resources
Discuss and decide upon the most effective and efficient ways to achieve their development priorities
Participate in service delivery
Build local accountability and transparency in the use of resources
Create a harmonious relationship between citizens and the NG and its offrcers
Establish ways of funding their development plans, at a group and individual level

3b) Guiding principles of community lead development

i. Participation by the public shall be based on inclusivity and volunteerism;
ii. Members elected to represent communities shall meet standards required by chapter 6 of the constitution;
iii. The process of identifying, prioritizing, and implementing projects must be driven by the community

rather than government or state officers
iv. The responsibilities of selecting members to serve in communities must adhere to the ideals of democracy

and inclusivity.
v. The role of government should be restricted to technical and advisory tasks.
vi. The process shall employ proactive information disclosure and effective communication means including

the use of ICT;

3c) Role of Project Management Committees should be captured in the bill.
Project Management Committees (PMC) are committees appointed by the members of a community to oversee

implementation of a particular project. Existing structures such as school committees may, will serye as PMCs for
school projects. Self-organized PMCs may also be allowed to oversee projects whose proposals they developed.

Project Management committees shall be trained on mechanisms of redress and oversight tools particularly
procurement monitoring and social audits.

The functions of the PMC include

Monitoring of project implementation
Reporting of progress to the monitoring group
Representation at site meetings
Supervision of contractors
Supervision of procurement process
Review of projects as fit for pulpose
Development of community ownership and sustainability strategy

1

ii
iii
iv
v

vi
vii
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3d) Sub-county Committees: Nomination to the sub-counfy committees should be based on bottom up model of
organizing. criteria approved by communities and through the use of sub-coun[, vetting panels.

4. Transparency & Accountability

Access to information is a fundamental right as recognised under Article 35 of the Constitution of Kenya,
2010' National government as well as county governments are required to ensure and facilitate the
enjoyment of this right by civilians.

The bill shall provide for:
i' Access to project lists, fund reports and other information to citizens upon demand
ii. use more ICT through the website, social media, sMS, twitter, etc.
iii. Establish notice boards in areas accessible to the citizens.
iv' Communication shall be tailored to meet the needs of persons with disabilities, older members of the society

and the less educated residents
v. Ensure all projects have development project site announcements.

4a) Procurement transparency

There shall be a robust disclosure regime by the procuring entities. To begin u,ith, the procuring entities shall
prepare a procurement plan indicating procurement timeliles, requirements, special conditions, budgets, etc.
These plans shall be made available to the public. Additionally key procurement information shall be made
available to the public including

il
Bill of quantities for the project
List of tenderers indicating:

. Full name and description of the tenderer
' The tenderers' postal and physical addresss, telephone number and other contact details

Tender notice
Tender opening register
Tender Committee minutes
Technical evaluation report
Final contract

111.

iv.

vi.
vii.

4b) Citizen Oversight of County performance Forums

TIie MNA shall convene at least four oversight Forums every year. During this forum citizens shall:

./ Receive fund implementation reports from the chair,/ Give their views on the implementation of the fund

'/ Make recommendation for the better implementation of the fund
The vieu's of the citizens shall be made under thi protection of the privileges of the counfy assembly. No one may
be sanctioned for giving views at the oversight meeting. A proper notice for the forum must be given at least 14
days before the forum.
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5. Transition mechanisms

Does the bill make adequate provisions for transition ? No.

. The bill should provide for the disbandment of the present CDF board, in light of the Auditor General

remarks that 30 constituencies are not able to account for over 200 million after the CDF expenditure

' audit;
o We also note that the CDF Board is also not properly constituted as the Chief Executive Officer is

holding office in an acting capacity. Further an audit report prepared by the Auditor General's office in

2013 raised substantive queries about the financial probity of the CEO;

o We call for a nationwide social audit of all CDF projects to generate an informed transition report.

Reports of the social audit to be shared with the Auditor General and EACC for investigation and

prosecution.

. The social audit process would also inform transition implementation plans for those projects to be

handed over to county governments. It would identify abuse cases and refer them for remedial action.

6. Broader policy questions

Is the fund aligned to principles of public finance on equitable development? Whereas the fund proposes to

support national functions it does not specifu the areas of need. For instance there is already a Security integrated

lnfrastnrcture Fund set up n 2015116 will finance the housing, office blocks and other installations for the

National police Service and other Uniformed Offlrcers. Through is the National Youth Service (NYS) will

construct 15,000 housing units for the National Police Service in 2015/16. There is need for a policy note @FM

regulations 207)to identiff specific funding gaps.

By isolating the new fund to national government functions there is also a possibility that county governrnent

functions will suffer due to inadequate coverage. The policy note for the fund should provide an analysis of

present development spending to ensure all devolved functions receive equitable support.

For furttrer information, please contact us at

P.O. Box 48353 -00100 Nairobi

Tel: +254 20 4443676

www.tisa.or.ke
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Analysis Matrix

Clause Issu e Proposal

Long title: The National Govemment

Constituencies Development Fund Bill, 2015
As noted in this memorandum, the national

government has an already established service

delivery structure and system as provided for under

the National Government Co-ordination Act, No. I
of 2013. Consequently, the Bill should align with

this structure. The sub-county is the proximate unit

of service delivery of the national govemment

functions.

THAT the title of the Bill be amended be deleting

the word "Constituencies" and substituting therefore

the word "Sub-Counties" in relevant sections of the

bill.

The Committee may consider use of an alternative

title such as the "National Government Community

Development Fund".

3. Objects of the Act
b) recognize the constituency as a platform for

identification, Performance and

implementation of national government

functions;
h) provide mechanisms for the National

Assembly to deliberate on and resolve

issues of concern to the people as provided

for under Article 95 (2) of the Constitution;

provide mechanisms for the

k) National Assembly to facilitate the

involvement of the PeoPle in the

identification and implementation of
projects for funding by the national
government at the constituency level; and

This Bill provides for the establishment of the

fund and it is not the legal framework that is

rightly placed to provide for the structure of the

national government scrvice delivery'
Consequently, the Bill cannot provide for the

establishment of the Constituency as a service

delivery unit for the national government

whereas all the national government services are

delivered at local level in the county, sub-

county, ward/location and sub location' A
constituency is not a unit of national
development planning or service delivery.

Whereas the National Assembly is mandated

under Article 95 of the Constitution to deliberate

and resolve matters of concern to the people, the

power does not imply that the National
Assembly should be involved in the service

delivery. In addition, establishment of the Fund

is not related to the exercise of the power of the

National Assernbly to deliberate and resolve the

matters of concern for the le.

THAT Clause 3 of the Billbe amended as follows-

,. (a) by deleting paragraph (b), (h) and

', (k).

(b) by inserting in clause 3(d) the words

- pursuant to Article 10(2) "and

Article 174 (c and d)" of the

Constitution;

(c) by inserting in clause 3(e) the words

- pursuant to Article 10(2)(b) "and

Article 174 (e)" of the Constitution;

We suggest additional objectives to include

To provide a framework for citizen lead

development to assist the national
government in planning and prioritizing the

use ofits resources;
To create a hannonious relationship between

citizens and the national government and its
il
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The objects of devolved government are binding
upon both levels of government. The bill should
recognize this by making reference to Arlicles
t7 4.

lv

officers in local development;
T'o provide a platlorm for participate in
service delivery;
Build local accountability and transparency
in the use ofresources;
Establish ways of funding citizerr
development plans at a group and individual
level.

Principles of the Fund It has become commonplace to inclr-rde principles
to guide the implementation of legislation. This is
particularly so when seeking to incorporate the
values enshrined in the constitution of I(en1,3. yy.
suggest the inclusion of the following:

Participation by the public shall be based on
inclLrsivity and volunteerism;
Members elected to represent communities
shall meet standards required by chapter 6 of
the constitution;
The process of identifying, prioritizilrg, ancl

implementing projects must be driven by the
comrnunity rather tlran governrnent or state
officers;
The responsibilities of selecting rnernbers 1o

serve in communities must adhere to the
ideals of dernocracy and inclusivity;
The role of government should be restricted
to technical and advisory tasks;
The fund shall ernploy proactive infornration
disclosure and effective cornnrunication
meaus including the use of ICT:

ll

lv

vl.

4. (1) There is established a fund to be known as

the National Government Cor-rstituencies
Development Fund
which shall-

TFIAI' Clause 4 of the Bill be anrended by deleting
the word "Constituency" and substituting therefore
the word "Sub-counties".

'l'he National Goverrurent Co-ordination Act, No.
1 of 2013 establishes the rnechanism for
irnplementation and coordination of national
govemment services. In order to address the local
development as intended by the Bill, the Fund

should be aligned with the national government

service delivery system and strltcture.

Consequently, the FLrnd can orrly be established for
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the development planning and service delivery

within the established structures i.e. county, sub-

county, ward, location and sub-location as well as

any other unit of decentralization of services as

established by the county govemments.

1. INSERTION OF A NDW CLAUSE 5
THAT the Bill be amended by inserting a new

Clause 5 as follows and renumbering the Bill
accordingly-

Utilization of the Fund

5. (1) The Fund sliall be utilized for financing

local infrastructure development related to
the implementation of national government

functions in the sub-countv.

(2) The Fund shall be utilized and integrated

within the national govemment budget

planning and execution process in

accordance with the Public Finance

Management \ct,2012.

(3) ln accordance with Article 186 and section 1

of the Fourth Schedule to the Constitution

ol the national government functions

refemed to under subsection (l) to be

implemented under this Act shall be-
(a) primary, secondary and special education

schools and tertiary education institutions in
the sub-county;

6



(b) disastermanagetnellt;

(c) promotion of sports and sports education;

(d) protection of envirorunent and natural

resources; and

(e) policing services

(4) In accordance with Article 186 (2) and Article
189 (1) and (2) where the national
government is implementing the lunctions
described under subsection (3) (b), (c) and

(d), the national government shall consult,

collaborate and coorclirrate with tlte county
government.

(5) The function described under subsection (3)
(e) shall be implemented in accordance with
the structures established under the National

Police Services Act. No. I I A of 201 1.

8. (l) A portion of the Fund. equivalent to five
per centum (hereinafter ref'erred to as the
"Emergency Reserve") shall remain unallocated
and shall be available
for emergencies that lnay occur within the

Constituency.
(2) The Constituency Committee shall
detennine the allocation of the emergency
reserye in accordance with the Act.
(3) "Emergency" shall be construed to mean an

urgent, unforeseen need for expenditure for

The national governnrent has a mechanism and

system for dealing with emergencies. There is no
justification for tlre national government to

maintain an emergency reserve l'or each sub-county

through fLrnd.

Clause 8 of the Bill be deleted
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which it is in the opinion of the committee that

it cannot be delayed until the next financial year

without harming the public interest of the

constituents.
(4) For each project, the Project management

Cornmittee shall set aside a sum not exceeding

five per centum of the total allocation for the

project to cater for the
administration expenses of the project.
(5) The sum set aside under subsection (4) shall

be properly accounted for and proper books of
accounts kept and returns made to the

Constituency Committee for that constituency

on how the sum has been used.

Composition of the Board Clause l3 The bill has moved away from representative

composition of the board (CDF Act 2003,2007) to

a direct nomination process. This has undermined
public participation and accountability in the

management of the fund. We recommend that the

previous process of appointments to the board be

used with the following amendment.

Composition of the board shall comprise the

Principle Secretary of ministries of devolution and

planning, finance, education, security, sports and

environment.
The Board shall have an equal number of members
nominated by organizations representing
professionals, business, faith based groups, civil
society, women, youth, persons with disabilities, the

elderly.
The Act shall provide guidelines for the conduct of
the board to ensure its accountability and

transparency. (See CBEF guidelines attached)

14. The functions of the Board The clause provides the centralization of national

government services contrary to Article 6 (3) of the

Constitution, which provides for the

decentralization of national public services. The

projects should be approved at the sub-county level

by the respective national govemment organs or

administrative structures while the Board should

only confinn that the projects approved conform to

the requirements of the Act.

THAT Clause 14 of the Bill be amended as follows-
(a) by deleting paragraph (d).

(b) by inserting the following
o to receive and discuss annual reports and

retums from the constituencies;
. ensure the compilation of proper records,

retums and reports from the constituencies;
. to ensure prudent management of the Fund;
. receive and address complaints and disputes

and take any appropriate action;

8



The coordination of projects across the sub-

counties should be carried out under the

mechanisms established for the coordination of
national goverrunent service delivery under the

National Government Co-ordination Act. No. I of
2013.

The bill
board.

lacks accountability mandates for the

a to ensure the cornpilation of proper records,
returns and reports from the sub-county

a 1o ensure tirnely submission to Parliament ol
various retums, reports and information as

required under the Act;

Later in the act the board should be glYen l)o$'ers
of sanction
. the board nray withhold sending I'unds to any

sub-county in breach of the requirements of the
Act;

. 'l-he board shall ensure transparency in the
mamer in which it enforces sanctions;.

o The board shall publish the statlrs of
disbursements to sub-counties and indicate those
under sanctions and reasons for such sanction.

17. Removal of Board member Clause l7(a) cites Chapter Six, However, this
chapter only applies to state officers. Chapter Six
would bind principle secretaries, and mernbers of
the Board drawn frorn the public would be subject
to the Arlicle 232 on public officers.

17 (a) Insert words "or Article 232 as it may apply"

I B CEO of the Board The bill leaves too much discretion to thc Board on
this important position. The bill should clearly
spell out the mandate of the CEO and empower the
office to perforrn.

(2) The CEO shall serve as the accounting officer for
the fund.'fhe ftrnd CEO shall-

(a) supervise and control the
administration of the Fund;

(b) prepare annual budget and such plans
for better administration of tl-re Fund
to be approved by the Board;

(c) with approval of the Board, inrpose
conditions or restrictions on the use ol
any expenditure arising from the
Irundl

9



(d) cause to be kept proper books of
account and other books and records

in relation to the Fund as well as to all
the various activities and

undertakings of the Fund ;

(e) prepare, sign and submit to the Board
for transmission to the Auditor-
General in respect of each financial
year and within three (3) months after
the end thereof, a statement of
accounts relating to the Fund in
accordance with the Public Audit Act,
2003 and in such details as the

County Treasury may from time to
time direct;

(f) furnish such additional information as

may be required for examination and

audit by the Auditor-General or under

any law; and

(g) designate such staff as may be

necessary to assist in the management
ofthe Fund.

22. AProiect under this Act shall-
(a) only be in respect of works and services

failing within the functions of the national

govemment under the Constitution; and

(b) be community based in order to ensure that

the benefits are available to a widespread cross-

section ofthe inhabitants ofa area.

The projects to be fi"rnded should be linked to the

requirements provided under the proposed new

clause 5.

23. (9) Monitoring and evaluation of ongoing ,

projects and capacity building of various

operatives may be considered as a development
project provided that not more than three per

centum shall. be allocated for this purpose'

The national government should utilize the national

rnonitoring and evaluation system already

established under the National Integrated

Monitoring and Evaluation System G\UMES).

(3) The Fund administrator shall, within three rnonths

after the end of each financial year prepare a report
which shall include-

(a) the programs funded through the

Fund;

10
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immediate and long ,term, out of which the list
of projects to be submitted in accordance witl-t

the Act shall be drawn from.
(3)The list of proposed constituency based

projects to be covered under thiq Act shall be

submitted by the
Chairman of the Constituency Committee to the

Board after app removal by the Constituency
Committee, for that constituency.

(b) the development interventions;

(c) priority development projects that
may be funded under this Act;

(d) the cost estimates of each project;
and

(e) any other matter as may be
prescribed.

(3) The sub-county development plan shall-

(a) be aligned with the relevant
national development policies
and plans related to specific
national government functions;
and

(b) be the basis of funding of
projects under this Act.

(a) The relevant national govemment officer
or organ responsible for the specific national

govemment functions at the sub-county level

shall, in consultation with the sub-county

committee ascertain that the projects

identified under section 26 comply with the

requirements of this Act before their
inolusion in the sub-county development

1.2



plan.

(5) The sub-county committee shall Lrpon

conrpletion of the sub-county developrnent
submit the plan to the Board

the
plan

ln order to ensure that all development projects by

the national governrnent are aligned and

coordinated, there is need to develop a sub-county

development plan to guide the development.

The development planning for the purposes of the

Fr"rnd should not be linhed to the tel'ln of
['arliarnent. 'Ihe Fund is established for the

pLrrposes of implementing the national goventment

functions in terms olservices delivery. In line with
the principle of separation of powers, the Fund

should be delinked fiom the tenn of Parliament.

It is necessary to provide for the collaboration of
the national and counfy governrnent at the local

level lbr the purposes of development planning

since some of the lunctions are to be irnplemented

within the concurrent jurisdictions and others are

interlinl<ed such as pre-prirnary and primary

schools.

3. INSERTION OF NIIW CLAUSII 26 AND 27

THAT the Bill be amended by inserting a new clause

26 and renumbering the Bill accordingly as lollows-

Sub-county development meetings

26 (l) The sub-county committee shall witirin six
months upon the coming into force of tliis Act and at
least once every year thereafter, convene open public
forurns ancl nreetings in each Ward for the purposes
of deliberating on development rnatters in the Ward
related to the implementation of this Act and
preparation olthe sub-coLrnty developrnent plan.

(2) 'fhe plan shall identify commr"rnity priolities
nnder respective sectors;

(3) T'he national government officers in responsible
for development or economio planning and any
officer responsible for specific national or county
govelnment functions related to the functions
described under section (5) shall attencl the meetings
held under this section and provide advioe to the
residents on development planning and projects
viability

(4) sub-county development plan witl be shared with
the county government tlrrough the Counfy
Govemment Intergovemmental Forum established
under Section 54 of the County goverrunent Act

1a
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2012, for purposes of harmonization and
coordination.

34. Implementation of Projects The bill should provide functions of the project
management committees, which stress on
accountability.

The functions of the PMC include
Monitoring of project implementation
Reporting of progress to the monitoring
group

iii. Representation at site meetings
iv. Supervision of contractors
v. Supervision of procurement process
vi. Review of projects as fit for purpose
vii. Development of community ownership and

sustainability strategy

4l (2) Each Constituency Committee shall

comprise-
(a), the national goverrunent official at the

constituency as may be designated by the

Cabinet Secretary or an alternate;,
(b) two. men each nominated in, accordance
with subsection (3) one of whom shall 66 youth
at the date of appointment;
(c)'two women nominated in accordance" with
subsection (3), one ofwhom shall be a youth at

the date of appointment;;
(d) one persons with disability'nominated by a

registered group representing persons with
disabilities in the constituency in accordance
with subsection (3);
(e) two persons nominated by the Constituency
office Cap. l85A established under Regulations
made pursuant to
the Parliamentary Service Act;
(0 the officer, of the Board seconded to the
Constituency Committee by the Board who
shall be an ex officio member without a vote.

Since this is a national government Fund, it must

be aligned with the national govemment

administrative systems and structure. In this regard,

the coordination of the implementation of the Act
at the sub-county level must be coordinated in
accordance with the National Government Co-

ordination Act, No. I of 2013.

A constituency office is not a body, organ or arm

of goverrunent or society established in law.

Consequently, it no legal or policy capacity to

appoint representatives to the Committee. In

addition, the role played by the faith based

communities and nongovernmental players should

be integrated into the sub-county committee.

The composition of the sub county committee

should reflect the respective functions and

responsible officers.

THAT Clause 4l of the Bill be amended as

follows-
(a)in subsection (2) -
(i) paragraph (a) by deleting the words "at the

constituency as may be designated by the

Cabinet Secretary or an alternate" and

substituting therefore the words "responsible for
coordination of national government functions

at the sub-county level" who shall be the

chairperson.

(ii) By inserting- "representatives nominated by

the County Education Board and County

Policing Authority";
(iii) by deleting paragraph (e) and substituting

therefore the following-
(2) (e) one person representing nongovernmental

organizations or community based organizations

in the sub-county nominated in accordance with
section (3).

T4



(g) one member co-opted by the Board in
accordance with Regulations made by the

Board;
( ) The names of the persons seiected under
subsection (3) shall be subrnitted by the Board
to the National Assembly for Approval before
appointment and gazettement by the Board.
(6) The first rneeting of the Constituency
Committee shall be convened within sixty days

of the commencement of a new terur of
Parliament or the date of the holding of a
by-election, by the national governmeltt official
at the constituency or in his or her absence, by
an officer of the lloard seconded to the

constiftrency, on such day as rnay be designated
by the Cabinet Secretary.

(iu) by inserting a new paragraph (D and

renumbering the sub clause accordingly as

follows-
(2) (D one person representing faith based

organizations in the sub-coLrnty nominated in
accordance with section (3)

(b) by deleting subsection (4)
(c)by deleting sLrb clause (6) and substituting

therefore the following-
(6) Nornination to the sub-county cornmittees shall

be based on botlom Lrp model of organizing.
Criteria approved by communities and through
the use ofsub-county velting panels.

The first meeting of the sub-couuty Cornmittee

shall be convened within twenty <tne days upon

the appointment of the Committee

Functions of the Sub-County development
committee

Tlte functions of the Sub-County committee are;
a) Approving the sub-county development actiorr

plan;

b) Through consultations with technical

departments rnaking budget allocations for

implementation of the sub-county development

action plan;

c) Oversee establishment of Project Managernetrt

Committees

d) Monitor implementation of sub-county action

plan.

15



Fund Manager (2) The fund manager shall-
supervise and control the day to day administration of the Fund;

cause to be kept proper books of account and other books and records in relation to the Fund as well as

to all the various activities and undertakings of the Fund;

prepare, sign and submit to the Board such reports as are required under the Act;

furnish such additional information as may be required for examination and audit by the Auditor-
General or under and

Reporting The CEO shall, within three montl'rs after the end of each financial year prepare a report which shall

include-

(a) the programs funded through the Fund;

(b) the beneficiaries programs supported under the Fund;

(c) the results of the programs implemented under these Regulations;

(d) the challenges faced in the implementation of these Regulations and the proposed

mitigation measures;

(e) the level of public participation in the implementation of this Act and

other matter as be the Board

Transpa rency & AccountabilitY
The bill needs to provide transparency

provisions.
Access to information is a fundamental right

as recognised under Article 35 of the

Constitution of Kenyq 2010. National

government as well as county
governments are required to ensure and

facilitate the enjoyment of this right by

civilians.

The bill shall provide for:

i. Access to project lists, fund reports and other information to citizens upon demand

ii. Use more ICT through the website, social media, SMS, twitter, etc.

iii. Establish notice boards in areas accessible to the citizens.

iv. Communication shall be tailored to meet the needs of persons with disabilities, older members of
the society and the less educated residents

v. Ensure all projects have development project site announcements.

4a) Procurement transparency
There shall be a robust disclosure regime by the procuring entities. To begin with, the procuring entities

shall prepare a procurement plan indicating procurement timelines, requirements, special conditions,

budgets, etc. These plans shall be made available to the public. Additionally key procurement information

shall be made available to the public including
Bill of uantities for the ect

16
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CEDGG
Memgrandum on the National Government Constituency Development Fund Bill, 2015

Thursday, November 1 9, 201 5

1. About CEDGG

The Centre for Enhancing Democracy and Good Governance (CEDGG) is a grass root civil society organisation

tlrat works to empower vulnerable and marginalized citizens to claim their rights in local development and

governance processes. CEDGG has been in operation since the year 2001 and legally exists as a Non

Governmental Organisation. Our head office is in Nakuru Town - Nakuru County, in the Repubiic of Kenya' Our

programme workiovers mainly the mid rift valley region i.e. Nakuru, Baringo, Elgeyo Marakwet, West Pokot,

Laikipia and Kericho Counties.

2. Back ground information

The ruling on petition 170 of 2013 declared the CDF Act 2013 unconstitutional and the Act invalid. It gave the

national government 12 months to align the fund with the constitution, failure to which it would be declared

invalid. The following were the grounds on which the court declared CDF Act 2013 unconstitutional:

a) CDF offends the principles of public finance in the allocation of funds from revenue raised

nationally.

b) CDF violates the division of powers and functions

c) CDF offends the doctrine of separation of powers

d) CDF creates a parallel structure and fails to respect the structures of the county government

e) The process of enactment failed to provide for Senate input

In this regard the National Assembly has prepared the National Government Constituency Development Fund

Bill, 2015. We note that the bill has made a great attempt to redress the weaknesses in the present CDF Act.

However we note there are challenges and gaps in the bill and this memorandum seeks to address these.

3. Key Questions on the National Government Constituency Development Fund 2015 bill

We have framed this memorandum around the ruling on petition 170 of 2013.

l. Does the CDF bilt 2015 respect pubtic finance principles on sharing of revenue? PFM Act 2012

Section 24 provides that the cabinet secretary finance can establish a national fund. Section 207 of the

pFM guidelines gives conditions for the same. At present the CDF bill 2015 does not meel these

requirentents. The composition of National Governmeut CDF committee @art MI Sec 4l) does not

reflect the sectoral representation of National government function at the county/sub county level to

inform appropriate and effecting allocation of resource based on existing development indicators in

reference to decentralized functions assigned to the national government e.g. education, national security,

1



a,

registration of births and deaths among others. The proposed structure iacks in technical expertise to

inform professional decision making in prioritization, budgeting and implementation of projects to be

supported under the Fund. Furthermore the bill does not provide for strong linkages with the national

budget process thus increasing a potential for duplication and low utility of project impiemented under the

fund. Recent studies have shown that CDF has constructed numerous health and education infrastructure

without prior consultation of tlte line ministries leading to increased pressure for staff and equipment and

r e curr ent expendit ur e.

Recommendation: we propose that the National Government CDF committee (Part VII Sec 41) take

the form of tire County Budget and Econornic Forum where there u,ill be representation of both

national goverrunent officials and equivalent number of non state/citizen groups to facilitate

participatory pianning and allocation of resources rvhile provide a social accountability

mechanism.

II. Does it respect the division of functions as provided in the constitution?

Whereas the CDF bitl 2015 has confined itself to the National government function, Schedule 4 part I

of the COK 20i0 iargely assigns the national government function reiated to policy formulation and

planning. ln addition county governments have been assigned function related to largely service

delivery. The National Government Coordination Act establishes the County Commissioners for

purposes of coordination of national government functions. The CDF bill fails to adequately integrate

with this structure.

Whereas the ftind proposes to support national functions it does not specify the areas of need. For

instance there is already a Security lntegrated lnfrastructure Fund set up in 2015116 wiil finance the

housing, office blocks and other irstallations for the National Police Service and other Uniformed

Officers. Throughthis theNational Youth Service (NYS) will construct 15,000 housingunits for the

National Police Service in 2015/16. There is need for a policy note (PFM regulations 207) to identify

specific funding gaps.

Recommendation: the CDF bill 2015 should seek to integrate its operation with the National

Government Coordination Act. Refer to National Government Coordination Act section 3, 4, laQ)
and l7 and other mechanisms for financing National government infrastructural projects at the county

ievel.

III. Does it safeguard the separation of powers especially with respect to the role of the member of tlte
national assembly?

The CDF bill 2015 Section alQ) e provides for two persons nominated by the constituency office.

What is the role of the constituency office established pursuant to the parliamentary service Act? It
therefore follows that the constituency office is a parliamentary arm and therefore has no business

participating in the executive role anticipated in the functions of National Governrnent CDF

committee (Part VII Sec 41)

2
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Part VII Sec 41(6) ties the establishment of the constituency comrnittee to the commencement of a

new term of parliament/ by election thus putting the election of new member of parliament at the

centre of the establishment of the constituency committee and by extension influencing the

composition of the committee members who will also be appointed subject to direct parliamentary

approval. To this extend we see the establishment and operation of the fund at the constituency tied to

the position of the member of the national assembly.

Recommendation: if the fund is to supplement national government function, what is the point of
emphasis on the parliamentary term and supposedly indirect role of the member of the national

assembly in the establishment and operation of the fund structure at the corstituency? Why not tie the

establishment of the fund constituency committee to the respective national government

administration officers at the sub county/constituency level. Refer to National Government

Coordination Act Section 3 (17)

Does it respect the administrstive structures of developntent established under the national and county

governments?

The CDF bill 2015 creates parallel bureaucracies for the implementation of national government

functions. This is because; the principles of integrated governance on which our devolution system is

based on is to ensure, "that the work of government impacts the totality of the lives of the citizens in

an integrated way."l Integrated governance means to create structures and systems that serve the

purpose of ensuring effective and cost-effective service to improve the quality of life of the people

Iiving in Kenya.

The National Government Coordination Act establishes the County Commissioners for purposes of

coordination of national government functions. Refer to National Government Coordination Act

Section 3 (1 6, 17) The bill fails to adequately integrate with this structure.

The Basic Education Act 2013, Police Service Act2074 and other national statues assign national

government functional responsibilities to respective statutory bodies at the county level such as the

County Education Board, County Policing Authorities' and so forth. The bill fails to integrate the

fund with these existing structures.

4. Citizen participation and composition of the fund structures

part V Section 30 of the CDF bill 2015 negates the principles of public participation as captured in the COK

Article 10. In addition, the bill does not provide expressively the mechanisms for public participation in the

constitution of the various fund structure especially at the constituency level. ln line with our recommendation

above for the constituency committee to adopt the format of the County Budget and Economic Forum, the act

should provide for participatory mechanisms for stakeholder involvement in the establishment of the constituency

1 Dept of public Service and Administration (2003) "The Machinery of Government- Structure and functions of government"

Retrieved from <http ://www.d psa.gov.za I dpsaZg/d ocuments/l km/mog. pdf>
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committee as well as mechanisms for social accountabiiity/access to information in the

Funds projects.

For further information, please contact us at

P.O. Box 15801- 20100, Nakuru

Tel: +254 723 8398961 720 880185

info@cedeg.org
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