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l.

PREFACE
Mr. Speaker Sir,

1. The Departrnental Comrnittee on Local Authorities (herein after refered to as 'the

Committee') was established pursuant to pror-isions of Standing Order No. 198 and

mandated to among other things, investigate, inqurre into, and report on all matters relating

to the mandate, management, activities, administradon, operadons and estimates of the

assigned Ministdes and departments.

The Commrttee executes its mandate tn accordance with the provisions of Standing Order

198 (3), and is mandated to among others:

1. lltvesflgate, rnquire into and report on all matters relating to the mandate,

management, acdvities, administrauon, operations and esdmates of the assigned Mrrustnes

and Departments;

n. study the progtamme and policy objectives of the Ministdes and Departments and

the effectiveness of the implementation;

iii. investigate and inquire rnto all matters relating to the assrgned Mrnisures and

Departments as they mav deem necessary, and as may be referred to them by the

House or a Minister; and

iv. make teports and recommendations to the House as often as possible, including

recommendations of proposed legrslauon.

2. Putsuant to the above mandate, the Speaker of the National Assembly on Tuesday, 22"0

Novembet, 2011 dudng Question ame duected the Committee to rnvestigate the Revenue

collection contact between Eq*ty Bank Lrmited and the County Council of Narok. ThLrs

arose out of a Quesuon by the Member for Narok South, Hon. Nkoidila OIe Lankas to the

Deputy Prime Minister and Miruster for Local Government seeking to know whether the

contract entered into by the rwo bodies was in accord with the adverdsement for E>,pression

of Interest put out by the County Council of Narok on 9'h February,2010. Accordrng to the

Member for Narok South, the Inr.rtation for Expression of Interest published requested for

Suppl.v, Installatron and Commrssioning of a pre-paid Smart Card Senace whiie the contract

entered between Eq*ty Bank Limrted and the Counry Council of Narok rncluded the
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running of the pre-paid Smart Card system and collection of revenue and had thetefore gone

beyond what the County Council had advertised fot.

3. Tle Departrnental Committee on Local Authorities comprises of the foliowing Members:-

1.

ii.

in.

iv.

v.

v1.

vii.

viii.

ix.

x.

Hon. David Ngugi, M.P. - Chaitman

Hon. Mahamud Sirat, M.P - Vice Chaitman

Hon. Shakeel Shabu, M.P.

Hon. Fahrm Twaha, M.P

Hon. Joshua l(utuny, M.P.

Hon. Gideon Mung'aro, M.P.

Hon. Mwalimu Mwahima, M.P.

Hon. Gideon I(onchella, M.P.

Hon. Zakayo Cheruiyot, MP

Hon. Oyugi Magwanga, MP
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Mt. Speaker Sir,

The Committee in execution of its mandate as dfuected by the Speaker, convened and held

meetings with the Member of Parliament for Natok South, the management of Equity Bank

l,rmited, officials of Narok County Council and Hon. lTilham OIe Ntimama the Membet of

Padiament for Na^rok Notth. The Commrttee further toured the Maasai Mara Game Reserve

to inspect the entry points and establish whethet or not the smart card systems had been

installed and held public hearings outside the Maasai Mata Sekenani Gate and in Narok

Town to get the'riews of the members of the public on the smart catd system, The

Committee further met with the management of Eq"ity Bank and officials of the Narok

County Council for a second meeting to clarify some of the issues that the Committee had

noted while on the tout of the Maasai Mata and Narok County.

The Commrttee established the following among others, ftom its tntetaction with the above

groups ofpeople:

a) That the procurement procedure used by Narok Counq'Council in soutcing for the

sen ice was Request for Proposais provided for in section 76 of the Public Procurement

and Disposais Act (herein after referred to as the Act) and whose procedure is set out in

secdons 78 to 86 of the Act.
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b) That the procruement Iaw as laid down in the Act was foilowed by the County Council

of Narok in award of the tender to Equity bank.

.) That majodty of the sakeholders in the Maasai Mata tesewe support implementation of

the smart card system due to its benefits to the Council and the people of Narok but are

concerned about the terms of the conftact.

d) Thete ate some clauses in the contract entered into between the Council of Narok and

Eq"ity bank to operationalize the smart card system thttxe not favourable to the

Council and need to be reviewed.

") The County Council of Narok did not take dl necessary measures to sensitize ot involve

the residents of Narok and the saff of the Council who are key stakeholders in the

Maasai Mara about the deosion to switch from the paper tickets to the smart card

system of revenue collection,
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Mt. Speaker Sir,

i wish on behalf of the Committee to thank the Of6ce of the Honouable Speaker of the

National Assembly for the necessary support extended to the Committee in the execudon of

its mandate as well as the Offrce of the Cletk for providing the necessary logistical and

technical support.

The Comminee further wishes to thank the Members of Patliament for Natok South and

Narok North, the Equity Bank Management and officials of the Narok County Council fot

their coopetad.on and support dunng this rnvestigation'

Frnally, I wish to thank Members of the Committee for worktng extremely hard, to ensure
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The Committee is conrrinced that this report has taken on board views of all important

stakeholders in the Maasai Mata Game Reserve.

It is my pleasure therefore, to present this report to the House and tecommend it fot

adoption.

H.oN. DAYID NGUGI, MP,

CHAIRMANT DEPARTMENTA]L COMMITTEE ON LOCAL AUTHORITIES
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7. BACKGROUND

Mt. Speaket Sir,

7.1.1. The Committee was seized of this matter on Tuesday, 22"d November, 2011 following

Quesuon Number 2byPriv*e Notice by the Member of Parliament for Narok South

constituency directed to the Deputy Prime Minister and Mjnister for Local Government

as follows:

") Is the Minister 
^w^te 

that Narok County Council has entered into an agreement

ofl revenue collection ftom Maasai Mara Game Reserve with Equity Bank

Lrruted?

b) \ff&at are the terms of the contract?

c) Could the Minister tabie the contract documents?

7.1.2. The Member for Narok South also sought the followrng clarificauon from the Miruster

for Local Government:

^) \X&at the County Council of Narok asked for in the Expression of Interest

(EOD and what it got ftom Eq"ity Bank I-rmited.

b) If the Minister could cancel the Revenue contract as Equrty bank was collecung

Revenue on behalf of the Council yet Revenue Collecuon was not tendered for

and therefore was outside the scope of wotks.

8. The Deputl'Pdme Minister (DPM) and Mrnister for Local Government rn his response

tabled the contract document and explained that Narok Counq, Council requested through

advertisement for an EOI for the supply, installauon and commissioning of a prepaid smart

card system. The scope of what was required was indrcated rn the advettisement as follows:

a) to supply, install, and commrssion a centralized online prepaid biiLng system;

b) to supply and install relevant ICT inftastructure at ail entry points and head office for

the period of the bilhng system;

c) supply,,:nstall and commrssion vendor-based prepaid equipment, complete software

system for the County Council of Narok Headquarters, vendors and supervisors;

d) uarn staff on the use of tfre new system on the fust Lne maintenance of the

proposed equlpment;

e) pror,rde ongoing callout for repairs and maintenance not covered by first Lne

maintenance and
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0 Provision of a watertight system against revenue loss.

8.1 .1 . The Minister further explained that what was contained in the contract was no different

from the scope of works that the Council had tendered for and futther that the cofltract

contained a review clause which allowed the parties to review the conftact after every

rwo years and a terminadon clause that allowed any dissatisfied party to temiflate the

conrract after following the due process. He further stated that he did not have power to

teminate a contract which had been vairdly executed and only the parties to it had that

ught.

g. The Member for Narok South with the support of other Members of Patliament disagteed

with the Minister on the scope of the conftact and tequested that the mattet be tefered to

the relevant comrnittee for thorough investigation which tequest, the Speaker acceded to.

10. The Speaker in hrs communicadon to the House directed that the Committee investrgate the

pre-paid smart card system contract and report to the House whether a request to design,

install and commission was tfre same as sayrng desrgn, Install, commission and man.

Mt. Speaker Sir,

11. The Committee identified the following as quesdons whose answers were necessa{'in order

to enable it dischatge its mandate:

1. Was the procurement law foliowed in awarding the contract fot provision of a pre-

pard smart card system to Equity Bank?

2. How many comparues submitted bids to be consideted for provision of the smart

catd sen ice and what critetia was followed in awarding the contact to Equity Bank

limited?

3, Did the Narok County Council hold a full council meeting to authorize the tendet?

4. Did the Mrnistry of Local Government approve the uansaction as requited by the

Local Government Act?
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5. After awatd of the contract, did any of the Erms that submitted bids raise complaints

with the Procurement Appeds Tribunal or Procurement Authority about the

tendet?

6. Is the contact enteted into betrpeen Narok County Council and Equity Bank a true

teflection of the terms as advertised by Narok County Council in the Expression of

Interest?

7. If the terms of the conttact went beyond what the Council had advertised for in the

Exptession of Interest, what is the remedy? Can the council be compelled to

terminate the contract and what does the Public Procutement and Disposals Act

provide on this? Who has a dght to go to court if the procurement iaw has been

violated?

8. t)7ho between Eq*ty bank and the County Council has conftol over the bank

accounts operated by the Council?

9



12. EVIDENCE

The Committee rn implementng the dtections of the House as ditected by the Speaker

intervrewed the following wrtnesses and obtained the following information from them:

13. Hon. Nkoidita Ole Lankas, MP - Member of Patliament for Natok South

13.1. The Chairman informed Hon. Ole Lankas, MP that as the complainant, the Committee

calied him as the fust uritness rn order to understand from him the issues of contention

rn the pre-paid smart card s1,51srn Agreement ber'ween Narok County Counctl and Equitv

Bank. The Member of Parlament for Narok South rnformed the Commrttee as follows:

1) That he serwed as the Clerk of Narok County council from 1997 to 1999 and

therefote understood its operations succjncdv.

ii) That Narok County council is among the uchest Councils rn the countq'as it

attracts alzrge number of tourists.

d) That the Maasai Mara Game Reserve generates about 95'/n of the revenue

collected by the County Council of Narok.

rr,) That sometime rn the yeat201.0, the Council Put out an advertisement for

Expression of Interest (E,OD for Supply, Installauon and Commissiomng of

an E-Ttckebng System to assist tn collection of tevenue at the entry

pornts/gates of the Maasai Mara Game reserve and therefore curb pilferage

and increase revenue for the Counq' Council'

r) That subsequendy many companies tendered thet bids and Equity Bank

Lrmrted was chosen to have won the tender.

r,r) That he is not opposed to the systemPerre as the system deserves merit but

his contention is rn the procedure followed and the contents of the contract.

t ) That there is a problem with the awarded tender in that what is contarned rn

the Expression of Interest adverused is drfferent ftom what is contarned tn

the contract entered rnto by the t'wo parues since the EOI advertrsed on

Tuesda1,, 16'h FebruaT',2070 (which he tabled) requested for "Supply,

Installatron and Commrssioning of a pre-paid smart card System" while the

signed Contract (dated 19ft April, 2011) proi,ided also fot collection of

revenue.
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viii) That rn his view therefote, the procurement process was irregular and rllegal

as Equity bank limited was collecdng tevenue on behalf of the Council which

v/as not tendered for and that it was sdll using paper tickets and not the E-

ticket as prornded rn the contract documents.

tx) That from the signed Contract document, Eq"ity bank was to collect

revenue, be the Banker and only issue periodic statements of account to the

Council

") That the Conttact further contained a clause requrring the County council to

pay Equrty Bank Lrmrted the drfference of amounts if the Council collected

rn any year less money than the mirumum of IGh. 1.5 biilion rt had projected

to be collecting.

xr) That the KACC had written a letter on 25s February, 2011 confi.rmrng

having looked at the procurement process of the pre-paid smart card system

and cleared it yet by that date the smart card system had not been installed.

x1i) That after he rarsed the matter rn Parhament, the County Council began

intimidating staff of the Council who were opposed to the system by

transferring them from their stations to other places by a letter signed by

Councilors and not by the Clerk of the Council.

14. Meeting with officials of the County Council of Narok led by Mr. Mutemi, the Clerk

14.1. The Committee held a meeong with the officials of the County Council of Narok led by
the Clerk on 6m December, 2}ll nPadiament buitdings and sought to establish the
following from them:
i) \Ir4rether the tender to obtarn the pre-pard smart card svstem was properly obtarned

and whether it was sancdoned by the Counq, Council of Narok and the Mrrustry

of Local Government

ii) \Xftether the tender process that Ied to award of the tender to Equity Bank was rn

accordance with the law

iii)Whether the Contract signed berween the Council and Equiry Bank was rn

accordance with the terms of the advertrsement made by the Council requesung

for bids

ir) Vtrether there is an exit clause in the contract and what the terms of the exit ciause

ate.
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v) Whether the Council officials are satisfied that the pre-pard smart card system is

good for the council

The Narok County Council officials tesponded as follows

15. Ptesentation by the Narok County Council Officials

D In April 2005, the then Miruster for Local Authonties, Hon. Musikan

I(ombo directed all local authorities to automate their systems of tevenue

collectron and requested that all locai authorities begin mornng touzards that

duecnon.

ii) The County Council of Narok rn compliance 'urith the dtective from the

Minister decrded to automate revenue collecdon at the Maasar Mara Game

Reserve and therefore adverdsed an Expression of Interest tequesting bids

for prornsion of. a pre-pard smart card system at the Game Reserve.

ur) That the procurement process that led to adverdsement for the system was

approved b), a fir[ council meeting and by the Ministrl' of Local

Government.

19 That before rntroductron of the pre-pard smart catd system, the Council

could have been collecting only about 40o/o of the revenue ftom the Maasat

Mara as the rest was pilfered by the revenue collecdon clerks.

., That the Council collects revenue ftom the Hotels urithin the Maasai Mata

based on bed occupancy whrch the hotels are supposed to declate but the

hotels collude with the re\renue clerks and tour operators and declare less

occuPanqr fate'

rr) The Council officials usited the I{enya W'ildiife Senices (KWS) and the

Tanzanta Nationd Parks Authouty (IANAPA) u,hich ran similar systems to

Iearn from them how the svstems funcuoned and its merits.

.tar) The Council received bids from 17 frrms, evaluated the bids and awarded the

rendet on 8'h November 2010 to Eq*ty Bank Lrmited. That the sigmng of

the contracr was however done on 19'h April, 2077 after concluding the on-

going negotiatrons between the parties.
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viii) That when Eq"iry Bank went to install the system, thete was resistance from

the Council revenue collection cletks at the gates of the Maasai Mara which

Ied to demonstrations and destruction of the equipment already installed.

x) Thzt after award of the tender and contract to Equrty Bank limited, two cases

were taken to court, one fi.led in Nakuru High Court Civil Case number 131

of 2011 and another in Nairobi, High Court peution No. 35 of 2011.

.) That the Council officials ate satisfied that the system is good value for

money for the Council as it would increase the Council revenues significandy

and teduce corrupdon that was rampant before.

xt) That the Contract had a terminadon clause contained in Ciause 74 on pages

20 - 22 of the Contract and which they were comfortable with.

After the presentation, the Committee members requested for the following clanfications

16. Intervention by Committee Members

,) Whether paper tickets were sdll in use at the entrances to the Maasai Mara

and if not, ofl what dates the paper trckets were wrthdrawn to allow use of

the smart cards

ii) !(/ho were the parues that complained about the pre-pard smart card system

and who took the County Council to court seekrng to stop the use of the

smart cards

ru) \X/hat is the role of Equrty Bank Limited rn the pre-paid smart card

agreement and did it involve collecdon of money on behaif of the Council?

,") How sure was the Council that durng the rntenm period when Equity Bank

was using paper dckets, the Bank's employees would not also engage rn the

malpractice (pilferrng of revenue) that the Revenue Clerks of the Council

were cornmitong before?

t, S7hether there was any significant change in revenue collection between

when the Revenue Clerks of the Council were undertakrng the collecuon and

when Eqoiry Bank implemented the pre-paid smart card system and if the

Council could avail the figures to the Committee
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\,'1) !7hat is the amount chatged for entrance to the patk and the approximate

number of visitors expected in a year?

vli) \lflhat is the total cost of the pre-paid smert catd system contrect to the

Councrl?

vlii) Whether the Council varied what it requested for in the EOI advert and if so

when this vadad.on was done.

x) \X4ro drafted the contract document-Is it Eq*!v bank lawyers or Natok

Council lauryers?

") Whether there has been rntrmrdauon of staff of the Council stnce the matter

was brought up rn parliament by the Membet of Pariiament for Narok South.

xr) lVhether Eq*ty Bank had commissioned the pre-paid smart card System as

requrred in the contact.

The Natok County Councrl officials responded as follows:

17. Response by the County Council Officials

,) That the Council began a pilot of the smartcard tn November 2071 and the

system went live on 726 December 2077. That between 19'h April 2011 when

the contract was srgned and November 201,1 when the smart card system was

launched, Eq"ity Bank continued usrng paper trckets as they implemented

the pre-paid smart card system.

ii) That there \r'as agfeement that cofirmencement of the use of the smatt cards

wouid only occur after complete implementadon of the pre-pard smatt catd

system and when Eq*q'Bank was au,arded the contract, the parues agreed

to three months implementauon period to enable completron of Statement

of Wotks and implementadon of the pre-paid smart card system.

ui) When Eq*q, Bank moved to the site to install the s1,51sm, there followed

demonstradons bv vouth in Narok town agarnst the system and one group

fi.led a case in Nakuru court to stop the rmpiementauon of the system.

r-) That before Equiq,'Bank was awarded the contract, SOMAK was the

revenue collecting agent for the Council rn the country but vrsitors who came

starght to the gates of the game reserve paid enuance fees to the Council

Revenue Clerks stauoned at the gates.
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v) That since Eq"ity Bank implemented the pre-paid smart card sysrem,

revenue collection had increased significantly and was almost double what

the Council Revenue Collection Clerks were collectng and that the Council

would submrt to the Committee figures of the revenue collected per month

from April,2011.

vr) That the fees charged for entry to the Game Reserve is USD 70 and the

^verage 
number of visitors in a year is 300,000.

\rli) That the investrnent Eqoity Bank was putting rn the contracr was Ifth. 280

million which would have been pard by Narok Counq, Council but due to the

parmerslup, it would only cost the Council i(sh. 28.4 million.

vin) That the advert was an EOI and the Council drd not va5, what it had

requested for in the advert but that they picked on Equity Bank because tlle

proposal Eq*ty presented dunng the bid evaluad.on presented two options;

One where the Council would fully own the rnftastructure and equipment to

cost about IGh. 280 million and the second, a co-investment model rn which

the Council would invest only I(sh. 28.4 million and the Council opted for

the Co-rnvestrnent hosted model.

rx) That Equiq,Bank was involved in issuing papff trckets as a transitory

measure before they rnstalled the pre-paid smart card system and that the

Council was only banking wrth Equiry Bank for convenience as they had the

optron of marntaimng a bank account with any other bank.

x) That the Conttact document was drafted by joint Iawyers of Equity Bank and

those of the Council.

xt) That the Maasai Mara Game Reserve has 10 collection points and six

smlctured gates at which revenue is collected by the Council officers

themselves and not Eq"ity Bank staff.

xli) That there was no intrmidauon of staff of the Council as alieged but that

drsciphnary action was taken agarnst the staff/Revenue Clerks who allowed

demonstratiolls to go ofl rn the game reserve u,hich led to destruction of the

Equrpment that had been rnstalled by Equrty Bank.
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xili) That Equity Bank was not collecting revenue for the Council as alleged but

that it had trarned staff of the Council who wete to manage the system and

Eq*ty Bank would only be retained to sen ice the system as Pet the contract.

xrv) That the pre-paid smart card System had not yet been commissioned as it

was under pilot testrng wrth an intention of go-live date of 12'h December

2011. The Council intended to invite the I(enya Naaonal Audit Office and

the Efficiency Morutoring Unit before officialll, commissiomng the system.

18. Meeting with Dr. James Mwangi - Managing Director, Eq.rity Bank Limited

The Commrttee met with the Eqorty Bank management led by the Managing Dtector on 6s

December, 2011. The Members sought to know the following ftom the management of

Eq"ity Bank Limited:

,) Why it took the Bank so long after entering the agteement vrith the Council

to tnstall the pre-pard smart card system.

li) \)7hnch advocates &afted the pre-pard smart card system agreement; were

they advocates for the Bank or of the Council?

1ii) \X4eat is the role of Equrty Bank rn the whole agteement and does it extend to

revenue collecuon?

i9 \Whether Eqoity Bank had completed installatron of the system and was it

now operadonal or were they stiil usrng paper tickets at the entrances to the

game resen'e?

v) Whether Eq*ty Bank had posted its staff to the entr1, pornts of the Maasai

Mara to manage and run the pte-paid smart cfid s)'stem.

,) An,v challenges the system installed could fzce and u'hether the Councrl had

obtained value for money while getting the system

vli) Any guarantees that the system was not easy to manipulate and therefore lead

to lose of revenue like the papff ticket system they were tlnrrg to get rid of.

viii) How do tourists rn forergn countries pay the fees requrred to access the

Game Reserve?

rx) Considenng that the fees to forergners is chatged rn US dollars, who benef,ts

in case of curenc,v fluctuadons
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The Managing Ditector of Equity bank gave the following rnformation to the committee:

19. Response by Equity Bank CEO

, That based on the adverdsement for EOI put out by the Cound Equity Bank

entered agreement only to supply, install and commission the pre-paid smart card

system which they wete doing and that the planned go-Jive date was 12d December,

2011,which the Bank u.ill successfi.rlly achieve.

li) That Equity Bank does not collect and is not collecting money on behalf of the

Council but that it is travel agents who collect the money and bank it straight rnto

the Council Collecuon Account maintarned at Equity Bank. That the Bank oniy

offers a platform for tevenue collecd.on but does not engage in the collection.

1il) The Council itself manages the pre-pard smart card system as the Bank had trarned

the Council personnel onsite for rwo weeks on horx,'to manage the system as

requued in the contract and that there were no Equity Bank staff at the entry pornts

to the Maasai Mara.

rv) That the Council preferred to hold the Council Collection Account at Equity Bank

Limited rather than wrth another Bank so as to benefi.t from the large number of

branches of Equrg' bank and the Bank's branctrless bankrng system in order to reach

thet clients and tour operators more effectivelr,.

v) That it took long to install the system because of various challenges one being that

the Mara has no electricity and it took Equity Bank t'uzo months to map out the

Processes needed to install the system before mor.ing onsite. The delay was also

necessitated b1, the fact that the Council needed to buy the smart cards before the

Process could comlnence which is rhe cost contained in the Ifth. 28.4 million that

was to be incured by the Council.

.'i) That the Bank has now pilot-tested the system and installed the equipment at all

points of entry and at the ausu'ip and that the system was now operational.

.'ii) That the Contract document was drafted b,v the jornt Iawyers of Equiq, Bank Limrted

and those of Narok County Council.

t41i) That the system is novel and water trght and is not therefore subject to marupulation

and will thus avoid leakage of revenue. Thls is because the system/the card is chrp

based and cannot be tampered wrth.
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lx) That the biggest challenge posed by the system is the stability of the system and

therefore the gteatest worrJr is the system going down and yet toud.sm is a 24 hour

af.fak. This has however been taken carc of as the data center at Equity Bank is

supplied by dedicated powet feeds from two sub-stations. The Bank has also put rr

place Disaster Recovery and Business Continurty plans to take care of any eventuality

and the Bank's systems are operadonal24 houts a day.

x) That another challenge to the svstem is that the speed at which technologS'changes

is fast but that this has however been sorted out as the whole system is hosted b1,

Eq"iry Bank and Narok County Council therefore leverages on updates bv Equity

Bank to the Bank's system.

xr) That ftomJune to November, 2077, the revenue collected ftom the Maasar Mata bv

the Narok County Council had more than doubled compared to the previous yeat.

xu) The Bank does not come into contact with the money collected or deal with any

money collecdon but that money is collected by travel agents and goes duecdv to the

Narok Counry Council accounts.

xlii) That tourists in internauonal destinatrons who wrsh to rasit the Mara can pay for the

uckets online as details on how to go about it ate on the website and obtarn the

smart catd wluch is then swiped at the gates of entry to the park.

>rv) That Equiq'Bank does not benefit from an), Exchange rate gains in case of

fluctuadons rn the dollar rates as the money, pard by people rn foteign countries ln

dollars goes strarght to the Council Account whnch is operated by the Councrl

xr,) That the Contract has an exit clause (Clause 2}-page 14) that provrdes fot ways rn

which the partres can end the contract or reri.ew it if any one is drssausfied wrth its

terms and it was therefore not gorng to affect operadons of the Counry Govemment

after the next General Elections.

x-vi) That Equity Bank rs developing a credit faciJity that will boost the number of visitors

to the Maasar Mara as it vdll enable domestic tourists urho want to tour the Mara to

obtarn Ioans ftom the 175 branches of Equrty Bank counul'unde and visit the Maasar

Mara thus rncreasing the Council's revenues.

x\.ri) That the Council vrill benefit ftom the partnerslup wrth Equrw Bank as the Bank has

a website which receives approxrmately 1 million hits every month and u,hich could

translate to enormous revenue for Narok County Council'
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xviii) That the Council also leveraged on the Bank's systems and infrastructure e.g.

Youtube, radio and TV and the Free Internadonal Money Transfer Gateway using

the Visa card.

xlx) The pre-paid smart card System has various other benefits and capabilities which u'ill

be beneficial to the Council namely:-

n It is used for entry & exit;

b) Used in identifyrng those visitors that overstay in the reserve;

.) Provides details of properties vrsited rnside and outside the patk and the length of

stay - this enables the Council to bill royaitres;

d) The smart card can be fed with activities tourists rntend to do rn the park e.g.

balloon safaris, camping thus makes billing easy;

e) Smart cards can also be fed with penalties fot off-road drirnng and httering so that

the tout agent pays before exrt;

0 The system is rntegrated with other payment systems enabLng payment through

VISA, MasterCard and Chrna Uruon Pay;

g) The System contains Frnancial and statrstrcai reportng capabiiiues thus can be

used to identift the number of rasitors who r.,rsited the Reserve, theu country of

origin, gender of visitors and repeat usitors. With this information the Council

can plan for targeted tourism promodon

h) There are reusable smart cards which can be issued e.g. to tour agents

20. Meeting with Hon. William Ole Ntimama, MP - Minister for National Heritage and

Member of Parliament for Narok North

The Commrttee also held a meeung with the Member for Natok North who is also a

stakeholder in the Maasai Mara considering that his consdtuency is rn Narok Counq' on 14'h

December, 2011. and sought to hear his views on the contract between Narok Council and

Eq*ry Bank. The Committee sought information on the followrng from the Member for

Narok North:

t) If he was awlrte that the contract between Eq"ity Bank Lrmrted and Narok

County Council prouded that Equiq'Bank would be charging the CounciJ a

fee based on the percentage of revenue collected.

I

I
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iii)

If he was aware that the contract terms ptovide for review of the conftact so

that if after the next geneml elecdons, the County Government is unhappy

with the performance of the pte-paid smaft catd system, it can ask for the

contract to be teviewed.

\Whether he has any information that the people opposed to the project have

vested interest in the matter.

21. Response by the Ministerl Hon. Ole Ntimama

The Member of Padiament for Narok Noth gave the following information to the

Committee:

1) That there has been alot of grzftin the Maasai Mata especially with regard to

collecdon of park entry fees at the entry points to the Mara and ftom the

hotels within the Mara. That after the Kenya Wildlife Services introduced the

pre-paid smart card system in some of its parks that had seen reducdon of

pilferage and increase in revenue collected; the County Council of Narok had

sought to tntroduce the same system in Maasai Mara.

ii) That the tender for supply of these services were adverdsed by the Council in

2010 and the contract later awarded to Equity Bank Limited after due process

was followed.

d) That the contract for installation of the smart catd system has support of the

majority of the people of Narok and it was only a select few who may have

been benefiting ftom the papet tickets that were complaining.

,") That he fuliy supports rnstaliation of the pte-paid smart catd system in the

Maasai Mara as the same would see rise in tevenue collected by the Council

and therefore result in benefits to a maiority of the peopie of Natok County

Councii.

v) The minister stated that he supported the pre-paid smart catd system generally

but would advocate for the parues to look at such clauses as the one that

requrred the Council to pay the Bank, a certain amount of money in fees if the

Council does not rarse the tl:reshold of Ksh. 1.5 billion annually.

vi) The Minister said he was aware the contract had an exit clause

ii)
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vli) That the Council of Narok has suffered from looting of revenues generated

ftom the Mara for many years and the Ministry of Local Government had

supported the looting and that the people opposed to the system could have

been benefitng ftom the looflng.

viii) That there is need fot cooperation among the leaders of the County rn order

to ensure that tevenue collected ftom the Mara benefits the people of Narok.

22. Meeting with the Chairman and Councilors ftom Narok County Council on27'h

Match

The Commrttee met a section of councilors from Narok County Council led by the

Chairman of the Counq, Council in the evening of 27'h March at the I(eekorok Lodge and

the remainrng councilors on the moming of 28'h March rn the office of the Charrman of the

County Council.

The Chairman of the Parhamentary Commrttee explained that the Commrttee had come to

rnvesugate circumstances that had led to the pre-paid smart card system contract between

Eq*tv Bank and Narok County Council and that the Committee sought to establish the

following from the Charman and Councilors of Narok Counry Council:

1. \X/hether thete have been any benefits to the County council and the residents of the

County Council srnce the award of the contract to Equrty bank.

2. W4rether Eq*ty Bank had completed installauon and commrssioning of the pre-paid

smart card system and whether it was operadonal or whether the Council was srill

usrng paper tickets at the enrries of the game teserve?

3. \X4rether there were an)r officers of the County Council who had been trained by

Eqoiry Bank to run the system as prouded rn the contract or rf the enw points

were berng manned by Equrty bank staff.

4. If it was true that the Council had been intimidating staff who were opposed to the

pre-paid smart card s1'stem and who were seen to be allied to the Member of

Padiament for Narok South who had raised the matter in Patliament.
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5. How true allegations made rn the press were that stnce the installation of the system,

the Counq, Council had been factrg financial difficulties and was dependrng on

overdrafts for its sustenance.

6. If the County Council of6cials could avail to the Comrnittee bank statements of the

collecd.on accounts held by the County Council for the last three months for both

the dollar and I(enya shilhng account

7. \X4ro between the County Council of Narok and Equity Bank owned the revenue

collecdon system and the Equrpment rnstalled to rmplement the Smart Catd system.

8. \X4rether it was true that the system had failed to cure the mrschief it was rntended to

remedy of pilferage in revenues collected and that councilors had now been

deployed to the entry points of the Maasar Mata to collect revenue.

9. \Whether the tender was brought before the Finance Commrttee of the Council and

approved including approval by the full council meeting and by the Mrnistry and if

there are Minutes of the above approvals.

10. Was there objecuon by anv councilor when the matter was brought to the full

council meeting and was the oblectron if an1' recorded?

11. If such a full council meeting was held, was it open to the public and was a notice to

hold the same issued for the awareness of the public?

12. If the County Council could avail to the Comrnittee recotds of visitots who had

vrsited the Maasai Mara for the last three months indrcatrng what number is forergn

and how many were local

13. Any challenges the Council had faced srnce installauon of the pre-pard Smart Card

system

14. lf the Councilors had read and understood the contract and if they had any rssue

with any clause.

22.1. Response by the Chairman of Narok County Council (NCC) and the Councilots

o That a Cabinet decision rn 2005 made a recommendatron that all Game Reserves

under the management of Local Authorities begrn utilizing new technology and

especially the E-uckeung system for revenue collecdon.

o That the Narok County Council rncluded the automauon of revenue collectron rn its

2010/2011 performance contract and went ahead and advertrsed an EOI for
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provision of the system, visited TANAPA and I(WS wluch had rmplemented a

similar system to understand its operations and benefits and after evaluation of the

bids received, awarded the contract to Equrty Bank Limited in November 2010 and

signed the contract in April 2011'

That the matter of the tender was brought before the firll council meeting and

approved and no councilor opposed it at that stage and that the meeting was oPen to

the public and a seven day notice had been given to the public before the meeting.

Thzt after begrnning implementation of the system, the Narok County Council u'as

taken to corut in Nakuru by Narok Youth Congress seeking to stoP the system on

grounds that the local commuruty was not involved and that locais were berng flted

ftom the Game Reserve.

That after rnstallation of the svstem, some youth in collaboration with some tevenue

officers of the Council had held demonstratrons in the reserve and in the process

destroyed some of the equipment installed to opetationalize the pre-paid smart card

system.

That srnce the installation of the pre-paid Smart Card system, the revenues collected

ftom the Maasar Mara had increased greatly compated to the same duration when

the paper tickets were used. For example, in December 2011, the Council collected

iGh.77 million unlike rn 2010 when only IGhs. 53 million was coliected.

That the system was beneficial in that the Council is now able to keep records of all

people visiting the Maasa: Mara which has led to rmproved secunty

That councilors from Narok County Council wete involved in the Procurement

process of the service provrder and, that the mattet was brought to the council and

the contract approved dunng a council meeang.

That Equiry Bank Lrmrted gave the Council a lozn of Ifth.28.4 million wluch was

used to finance its share of the investrnent rn the pre-paid smart card system.

That the local community was rncited to revolt against the pre-paid smart card

system

That the Councilors had been deployed to the entry pornts of the Nauonal Reserve

for t'qro weeks, not to collect revenue but to observe revenue collecd,on and morutor

how the system was working.

o

o

a

a

a
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On the reasons why they drd not consult members of the public, the Councilors said

that they represent the people and thus they had a right to act on behalf of the

people.

That the system is good as it will lead to increased revenue which will tesult rn

increased salaries for staff and bursaries fot the school going chil&en (as increased

revenue wiII mean that the 79o/o to residents will also increase).

That before rntroductron of the pre-paid smart card system, pilferage of revenue was

high as some revenue clerks had theu own receipt books which they used to taise

money whjle others had campsites in the Reserve and tour vans which they operated

rn the Game Reserve wrthout Paylng.

That before introductron of the pre-pard smart card system, corrupd.on in the Mata

was so high that the children after finishrng high school educadon drd not want to

pursue higher education but just wanted to be employed as clerks in the Game

Reserve to benefit from the graft.

The Council Chairman confrrmed that officers Sevenue clerks) manning the entry

points rn the Nationai Reserve were transferred as alleged by the Member of

Parliament for Narok South but that thns transfer was done in the ordinary course of

the offlcers' employ'rnent and not as rntimidatron because the employees had agreed

to work anywhere in the council when they were employed.

That entry to the Nacional Reserve is now only by using the pre-paid smart catd

systems and one can even reload the smart cards at the entry points stnce all the

entry points have pornt of sale terminals.

That some of the Equrpment installed to operadona.Eze the smart card system is

owned by the County Council while some is owned by Equtq'Bank Lrmited.

That there are ten (10) entn, points to the Maasa: Mata and the pre-paid Smart catd

system in use at the entrv pornts supports both onhne and offline capabilities.

The Councilors confrrmed that they had been taken through the contract by *1s

Council lawyer.

The Council Treasurer clarified that Equity Bank was not an agent of the Council

but that the Council was just using Equity Bank's faciliues to collect the revenue and

a

a

a

o
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therefore paid the commission of 7oh as fees per the contract in the first four years,

whrch fees would reduce gradually.

The Chairman explained that the Council does not currendy have an overdtaft

facitty urith any bank and it uzas not ln any financial difficulties as it was paying all its

statutory/ commitrnents and salaries ptompdy.

Some councilors raised concern that at the firII council meeting, the Procurement

process was agreed upon but that the Councilors had requested that the contract be

taken back to the council for ratificauon wh-ich was not done

That after installauon of the system, bad poliucs and incitement was brought in

wluch led to demonstradons and destrucdon of equipment of the council by the

Iocal youth.

The Chairman explarned that due to the pre-pard smart card system, in January,2012

alone, the County Council of Narok spent I(sh.36 million on bursades rndrcating

that the system had a number of benefits to the local residents,

Some councilots stated that though they supported the Pre-paid Smart card system,

some clauses rn the contract were not good for the council and required to be

teviewed; for example the followrng:

a) One requrnng the Council to pay Eq*ty Bank if the Council does not collect

the mrnimum IGh. 1.5 billion annually.

b) The Exit/Termrnation Clause was very puniuve and skewed in favour of

Eq"ity Bank hmited @g 20-clause 14)

.) Clause prouding that the duration of the contract is 10 years on gtounds that

it is rather long.

d) Clause on establishment of an Escrow Account

23. Public Hearing in the Narok County Council Hall on 28ft Match,20Lz

The Commrttee met wrth Members of the public and residents of Narok counq/ on 28d

March to listen to the r.'rews of the public on the pre-pard smart card system rnstalled by

Eq*ty Bank Lrmited rn the Maasai Mara and the contract entered into bet'ween the two

enuaes. This, the chauman explarned was because the residents of Narok County were ke1,

l

I
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I
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23.1.

i)

stakeholders in the Maasai Mara since the Council held and managed the Maasai Mata in

trust on behalf of the community.

Over 30 people gave their views at the meeting and they had the followrng to say:

That they supported implementation of the pre-paid smart catd system but had

issues with the contract &afted to operadonalize the system as it was not favowable

to the Council. Specifically, they identified the followrng clauses as not berng

favourable to the Council and therefore needed to be rerriewed:

a) Clause requiong the council to pay Eq"ity bank a certain amount of money if the

revenue collected usrng the system does not reach Ksh. 1.5 bilhon.

b) The duration of the contract of 10 years which is too long as the current council

would only be in office for two yeats before the next general elecdons.

c) The liabiJity clause rn the contract was crafted rn such 
^ 

way that the council

takes responsibiliry for all liabilities

d) The sen rce fee of 7o/o was rather high yet the normal commission chatged to

govefflment agencies is usualiy 1.570.

e) There is no clause in the contract obligating Eq*q,'Bank to ensure the County

Council collects the minimum revenue of ifth. 1.5 billion as expected.

0 The clause barring employees of Equiq, bank from workrng for Narok County

Council

g) The clause exempting Eq*q'Bank Limrted ftom loss of funds in any manner

and ftom being liable to the users of the smart card sen'ice.

h) The clause providrng for review of smart catd sen'ice is not clear and should be

arhended to teflect rerriew and amendment of the contract.

,) The terminadon clause in the contract is skewed in favour of Equity Bank

Lrmited and should be amended so that Eq*ty Bank also has obligauon to pa)I

the Council in case termrnation is as a result of breach of contract by Equrty

Bank.

j) Clause prondrng that if contract is terminated by Council before the erghth year,

then Equity Bank would be allowed to go wrth the equipment'

That the County Council which holds the Mara Reserve rn trust and manages it on

behalf of the people of Narok drd not consult or rn whatever manner invoh,e the

ii)
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local community before the pre-paid smart card system was introduced yet the

Constitution was clear on public patticipation.

lii) That there are a number of youth who were arrested by police and ate still

Ianguishing in police celis for demonstraung agarnst rnstallation of the system yet the

Constitution guaranteed I(enyans a dght to picket and assemble..

,") That the advertisemenr for EOI put out by the Narok County Council requested fot

supply, installation and commissioning of the pre-paid smart card system and not

collection of revenue.

r) That there was no way the Ethics and Anu-corruptron Commission would have

cleared the system and the Council when the contract had not been executed by

then.

vr) That before the pre-pard smart card system was rntroduced, there may [2v.6..r,

some theft and pilferage of revenue but that with the introduction of the system, the

levels of theft and pilferage had gone hrgher and could be over 9070.

vli) That there is some conspiracy between the Treasutet of the Council and Equity

Bank management rn that some smaft cards are issued by the bank which are not

loaded yet are used to gain entqr into the reserve'

vili) The pre-pard smart card system had failed and councilors had for two weeks now

been deplo)red to the entry points of the Mara to collect revenue and yet they should

just be policy makers and not implementers and that even after collecUng the monies

at the gate, the councilors never deposited it rn the bank accounts of the council but

pocketed the same.

rx) The Escrow account managed by Equrry Bank on behalf of the count)' council was

not accessible to the counci-l and that the Council only received reports from Equrq'

Bank.

x) The Council was intimidating people rn the coullg'who were opposed to the smart

card svstem for example by tefusrng to provide services to such people.

xr) That the contract wrth Equrty Bank should be cancelled and collection of tevenue to

revert to the council employees themselves.

xli) The Council was having financial drfficulues as butsarl, cheques it was issuing from

the 1,9o/o allocation were bouncing.
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*ur) The Contract to operadonalize the pre-paid smart card system was &afted by Equiry

Bank lawyers as it was skewed rn favour of Equity Bank Limited.

xrv) The Councn in 1992 proposed a smart card system fot revenue collecdon similar to

that used by British Airways and the system being offeted by Equity Bank was

quesuonable

xi,) That the procruement lau, had been breached as what was adverd.sed drd not include

management of cash for the Council by the bidder but was to stop at

commissioning. The contract therefore went beyond its mandate and the Mrmstry of

Local Government wtuch oversees local authorities failed to revoke it.

rvi) That if vou add the total amount of money that will be paid to Equity Bank by the

Council at the end of ever),' year, it totals about i*h. 200 milhon which is almost one

third of the revenue collected by the County Council.

xr'ri) One person quesuoned wh,v the Council was in so much of a hurry to enter the pre-

pard smart card system corrtract wrth Equrq, Bank Lirnited when it was aware that

the devolved govemments were coming very soon?

xvrii) The Counq, Council was coffupt and the curreflt council know:ng that they would

not be re-elected because of among othets the requrrements of the Election law, had

launched a scheme to unduly enrich themselves b,v the revenue collected from the

Mara reserve. The council had for example sold over 4000 acres of land rn the

Maasar Mara to an rndnrdual.

xlx) That the Counw Council had sold off the Mau fotest, parts of Maasai Mara and there

is real fear that they rntended to aucdon the whole of Maasai Mara National Reserve.

xx) That the locai commurut)'u'rote letters to the fotmet Charrman (Solomon Modaso)

and the current charrman (Ole Nkadado) seekrng meetings to discuss the system but

they never received any response. That further the Treasurer of the Counq, Council

was corrupt and that they had written letters requesnng for lus transfer but that he

had conspired uath the OCPD of the area to inamrdate them. They had thus lost

farth rn the Treasurer and requested that he be removed from Narok Counq,

Council.

xx1) The Council should borrou, ftom I(WS the system used by the I{V'S to collect

revenue and drscard the system used by Eq*q,'Bank l,rmrted

28



xxii) That the pre-paid smart card system was only being used at six (6) entry points thus

posing the question, why wele PaPet tickets still being used and who was collecting

money from the othet gates

xxtii)ThatEquiq,BankhadnotinvestedanyfundsrnthePre-pardSmaftcardservice

xxrv) That there is need to rerriew ot terminate the contract vdth Eq"ity bank and a

LocalbedTrust Fund Board established to oversee management of the system'

24. Second meeting with Equity bank management on 16'h May, 2012 at Parliament

Buildings

The commiftee recalled the management of Eq"ity Bank Limited for a meeung at

parliament buildings with a view of seekhg clarificauons to the foliowrng quesdons whrch

had arisen durrng the committee's toul of the Maasai Mara Natronal Reserve in March'

2072:

,)IfEquityBankcollectsmoneyonbehalfoftheCountyCouncilofNarokand
therefore is an agent of the Council

oftheequipmentusedintheptovisionoftheSmaltcardsystem,whichoneis

ownedbytheCountyCouncilofNatokandwhichoneisownedbythebank

Any loans or cred.it faciliues that Equiw Bank has extended to Narok county

council in respect of the Revenue collection contract and what interest rate is

charged on these loans

!(hen Eq*ty Bank plans to rnstall the seif sen'ice termrnals (krosk$ in the Maasai

Mara

i)

ThemanagementoftheBankrespondedasfollowstothequesdonsraised:

IfEquiryBankcollectsmoneyonbehalfoftheCountyCouncilofNarokand
therefore is an agent of the Council

z) That the contract entered into between Narok counq' council and Equrw Bank

Limrted dated 19.h AP,iI, 2011 is not an Agteement for Rer,enue Collecuon but

anAgreementforaPre-pardSmartCardSystemasisevidencedbythetideon

the contract document and the content of the Agreement'

b) That the Agreement entered into berqreen the r'wo parties is on two fronts where

NarokCountyCouncilopenedacollecd'onaccountwithEqurtyBankthus

creatrng a Bank-customer relationshrp and that this account could have been

opened in any other bank other than Eq*ty Bank'

ii)

ui)

,")

24.1
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ii)

c) That the Bank is not an agent of the Council as the following tequirements of an

^gencJ 
relationshp do not exist:

o The Bank has no authodty to bind the Council with a third party and is not

authorized to act on behalf of the Counctl.

r The Account maintained at the Bank is under the firil control of the council

and money does not rest with Eqoit), Bank at any time.

d) The Bank does not collect any money on behalf of the council as all amounts

payabie by vrsitors to Maasar Mara are directl,v credrted to the Bank account of

the Council and the council can dtaw tlus money at any trme.

e) That the Bank is only avaiJrng its technology and rnftastructure to facilitate the

Council to be able to provrde the smatt card sen'ices

0 On whether the account operated by the Council earns intetest, the Bank

management said that it drdn't ear.fl Lrty interest as the account is not a savtngs

account because funds ftom the account are on-call at any time.

g) The Bank management also clanfied that the nuo accounts maintarned at the

bank are collecdon accounts and that the cheques dtawn by the Council are not

ftom Equity Bank but could be from the othet Banks wrth which the Council

maintained accounts.

Of the equipment used in the provision of the smaft card system, which one is

owned by the County Council of Narok and which one is owned by the bank

That during the proposal stage, the Bank submitted nvo opuons to the Council on

how to go about the pre-paid Smart card system; One model was for the Counci-l to

pror"ide all the tnfrastructute for the system wluch would cost about iGh. 280

million and the second model was a co-investment model where the Bank was to

provide some inftastructure while the Council would pay for some which would cost

the Council I(sh. 28.4 million.

That the Council resolved to go wrth the second model of co-investrnent and

thetefore there rs equrpment u,hich is owned by the Bank and another which is

owned b), th" Council wluch they utilized the I*h. 28.4 million to acqure e.g. the

initial 30,000 smart cards, computers and solar inftastructure. The Bank management

submitted to the Commrttee a schedule indicabng the equrpment owned by the

Council and that owned by the Bank.

That there would be a recuuent cost to the Council wluch would rnclude costs of

acqurnng smart cards, depreciauon costs of the computers, solar panels, solar

a

a

a
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iii)AnyloansorcreditfacilitiesthatEquityBankhasextendedtoNarokCounty
council in respect of the Revenue collection contract and what interest tate is

charged on these loans

oThattheCouncilbyalettelofofferdatedl,.July,20llborrowedKsh.2S.4mil]ion

fromthebankasitdrdnothavefundstoinvestrntheSystemandtheiflitialinterest

charged on the loan was 1670, whrch later rose to 25o/o aftet market rates of interest went

. i{r* the Iendrng agteement was a different contract as the Agreement for ptovrsion of

thepre-pard,*,,..^,aSystemprovidedthattheCouncilinvestsiGh.28.4miilioninthe

prolec$ and the Council could have sourced these funds ftom any bank'

,") when Eqoity Bank plans to install the self service terminals (kiosks) in the

Maasai Mara

That the Bank had imported the self serwice termrnals late iast yeat (201'1) and they

rntend to rnstall them as soon as the user accePtance testing is completed in June 2012'

The Bank had however completed installation of all other equrpment required at the

entryporntsandreplacedthosethathadbeendestroyedbythelocalcommunitieswhen

they held demonstradons in the Reserve' 
. . r ___-.^ L r of the

ThatPaperticketswereonlyusedasatransidonalmeasurebeforeimpiementauot

pre-paidSmartcardsystembvtheBankrntheyear20llandthattheSmaftcardsystem

was now fulIY oPeratronal'

TheBankmanagementexplainedthatsincethesignrngofthecontractinApril20ll'
a toul of I(sh. g42 million for the counry council had passed through its branches

and from January,2072 to Mzy 2072'the amount was I{sh' 210 million'

onwhythecoststotheCouncilhadincreasedfromthecontractuallGh'28.4

million to the curreflt 55.2 milion, the Bank explarned that the Ksh' 28'4 million was

onlyanrniuaiinvestmentcostandthattherewereotherrecurfentcostslikecos$of

acquisitionofsmartcardsandthattheCouncilhadtncurredaddrtronalcostsin

replacrngitsequrpmentthathadbeendestroyedtwrceduringdemonstradonsrnthe

Game reserve.

battedesandinverters,genetalmaintenanceoffieldinfrastructure&infrastructure2t

Council Head office'

O

v)

r,,r)

3l



vti) The Banh management also explained that there ate staff employed b1, the Bank in

its branches who deal with issuance of smart cards to travel agents and customers

and those who maintain the soft'ware and support the smart card system but that

these costs are borne by the bank.

vin) The Bank management also clarified that the Bank had trarned about 48 staff of the

Council, some stadoned at the entry points and others at the Headquarters on

operation of the pre-paid smart card system and that since technology was constantly

changing, they would seek to have tramrng as a condnuous exercise.

25. Second meeting with officials of Narok County Council on 16'h Mayr2072 at

Pattament Buildings

The Committee met wrth officials of the Narok County Council for a second trme at

parliament buildings to seek clarifications on the following issues which had arisen after the

Committee's tour of the Maasar Mara Game Reserve in March:

,) Counctl to avail statements of accounts of Narok County Council between

Novembet 2017 znd Apin 201.2 and for the same period n 2010 /2011

ii) Of the eq ,ipment used rn the provision of the smart card system, uzhich one

is owned by the Counry Council of Narok and wh,rch one is owned by Equity

Bank

d) Terms of the Ifth. 200 million Ioan and the IGh. 28 million loan extended to

Narok Counq, Council by Equrty Bank Lrmited

,") The amount of money allocated to the 1.9Yo n the 2011/2012 FY and how

much of tlus has been disbursed considenng that members of the Counq,

alleged that cheques issued by the Council were bouncing.

25.1 The Narok County' Council officials in response to the above quesuons responded as

follows:

i) The Council to avail statements of accounts of Narok County Council

between November 20Ll and April2072 and for the comparable pedod in
20t0/2011

The County Clerk submrtted to the Committee a document rndrcating the

comparadve tevenues collected for the peuods requested by the Commrttee and

promrsed to bnng the statements of account by 23'd May,2072 as they had been

a
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ii)

takenbythel(enyaNationalAuditoffice(KENAO)whichwasundertakingan

audit of the Councils accounts'

of the equipment used in ttre provision of the smart card system' which one is

owned by the county council of Narok and which one is owned by Equity

Bank

. The clerk explained that the model chosen by the council for provision of the

pre-pard smart card service was a co-investment model where Equity Bank

wouldPartnerwiththeCounci]butthateachentityhadequipmentwlrrchit

ownedandhetableda]istindicatingwhattheBankownedandwhattheCorrncil

owned including the cost of each'

TermsoftheKsh.200millionloanandtheKsh.28mitlionloanextendedto
Natok County Council by Equity Bank Limited

o The clerk cladfied that the council had not taken any loan facility wrth Equity

bank of Ifth. 200 million but only borrowed Ksh' 28'4 million to finance its part

oftheinvestrnentcosmandthattheloanwastobepaidin24monthsatan
interest rate of 16% which the Bank had rernsed to 250/o after commercial

Iendrng rates went uP'

The amount of money allocated to the L9o/o in thle 20ll/2012 FY and how

much of this has been disbursed considedng that membets of the county

alleged that cheques issued by the Council were bouncing'

o The clerk explarned that the council allocadon for the 79oh for the FinancialYear

2011'/2o72wasl{.sh.lgo,T25,gT4andthatexpendituresofar(atendofthlrd

quarter-9 months) was I(sh.188,346,g68with the allocadons disbursed as follows:

a)5Oo/oofthetotalallocadongoestotheeightglouPtanches(wardsaroundthe

Park)

b) The remaimn gSOo/ois drstributed to the other 31 wards

.)Thatdrsbursementsatedoneonmonthlybasisafterthel'9o/ocomputations

have been done ftom Park Enul'pornts'

d)ThateachwatdhasemplovedsomeNurseryschoolteachetsunderthel9o/o

votewhoarepaidztota|ofI(sh'5.gmiilioninsalanespermonth.

iit)

to
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o The Clerk of the Council admitted that thete were rncidences where some cheques

had been returned but not because of lack of funds but because of the followrng

feasons:

a) Some of the payees overstayed with old series cheques and banked them

when the cheque truncation system had been effected by the bank but that

the Council had replaced those cheques.

b) The amount in figures drffered wrth those rn words on the cheques

c) Some payees presented cheques urith one signature as opposed to two

srgnatures as mandated by the Council.

o The Clerk presented to the Committee some of the cheques that had been retumed

with the reasons for ther return rndicated.

25.2. Intervention by Committee Members and Response by the Council

The Members sought the following clanEcauons ftom the Council officrals:

i. Whether the Council was still using paper tickets for entry to the Mara

^. That the smart card system was now firlly operatronal and the Council had

stopped usrng paper tickets.

b. That the Council only used paper trckets after the award of the contract to

Eq,rtty bank on three occasions between December 2017 and January,2072
when there were demonstradons in the Mara and equipment of the Council for

facilitaung the smart card sen'ice had been destroyed.

ii. Whether the Council had sometime in March deployed councilors to the Mara

to collect revenue

That the Council had resolved to deploy councilors at the entrJ'polnts in the Maasar

Mara not to collect revenue but to monitor revenue collecdon and observe how the

smart catd system works.

iii.The sources of revenue that the Council has and the percentage contributed

by collections from the Maasai Mara including the Banks u'here these

funds are banked.

The Coung, Treasurer explarned that the Council raises about95o/o of its revenue

ftom the Maasar Mara Reserve and the rest ftom the followrng sources:
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^)LocalAuthoritiesTransferFundfromCenttalGovernmentmalntainedatthe
National Bank of l(enYa

b)Cessfundfromfarmingacur,itieswhichisusedtodoaccessroadsmaintarned

at the National Bank of KenYa

.)SingieBusinessPetmitbankedintheGeneralRevenueAccountmaintainedat

the National Bank of I(enYa

d)ThattheCouncilmaintainstwoaccoufltsatEquityBankLimited;theKenya
ShillrngcollecdonaccountandtheUrutedStatesDollarcollecdonaccount.

iv.WhytheCouncilwasoperatinganEsctowaccountwithEquitybank

o The cletk explarned that the Escrow account was designed for customers who Pay in

adr,anceandintendtotorutheMaralatetrnwhchcasethefundswouldbeset

aside rn the account until when the customer comes to use the funds'

o The Clerk however clarified that the Narok County Council had not yet oPened the

Esctowaccountbutintendedtodosornfuturewhendemandfotpre-paymentby

customers increases'
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26. FINDINGS

Mr. Speaker Sir,

From the informatron gathered above, the Committee established the following:

26.1. Was the procurement law followed in awatd of the conttact by Narok County

Council to Equity Bank?

In establishing tlus, the Committee scrudnized the tendet documents ptovided to it by the

Council and the appropnate secdons of the Public Procurement and Disposals Act, 2005

and specifically sections pror.rdrng the followrng:

a) Method of procurement employed in obtarnrng the tender.

b) Criteria used in evaluation of the responsive tendets-Was Equity Bank the company that

got tlre hrghest score after evaluation?

c) Sec 68 wtrich provides that the awarded contract shall be based on the tender documents

d) Sec. 84 whuch allows for negouauons between the Procurement Entity and the successful

biddet

e) Secrion providrng for a drssatisfied candidate to seek redress wrth the Procurement

Authoriues

26.1.1. The Commrttee after rerriew of the tender documents submrtted by Narok Counq,

Council on the process foliowed before awatd of the contract to Equity Bank limrted

established the followrng:

a. 17 frms in response to the adverdsement for EOI submrtted bids to offer the sen'ices

requested. The 17 rncluded: Copy Cat, Earthrriew, Co-operatrve Bank, Z^g Tech,

Expand I(enya, Magic, Tracom (I!, Compulnx, Technology Associates, Equity Bank,

GIobaI, Lachuru Investrnents, Bovin, Pluton ICT Limited, Craft Sihcon and Secure

Tech Consuitancy.

b. Evaluatron of the Expression of Interests was done in accotdance urrth a criteria

developed by the Council. The criteria foliowed fot evaluadon of the EOI is shown rn

the table below:
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REMARKSSCOREARTI CULARSPoS

0o/o

r Certificate of incorPorauon

o Smgle Business Permit

o Manufacture!'sauthonzation
Two years audited accounts financial

statements

o Tax ComPliance

o VAT certificate

o PIN certificate

a

A

l0o/oo Presentauon and clariry of proposai

o Trmeliness of installation and

activation

Training and knovledge transfer

Creauvitl for revenue generation

solution

a

a

a

Viability of theCom prehensiveness &

S and

B

40Yo

System SecuritY
. Conceptual solution design

framewotk and vision

Sequential diagrams, modeis and

^r.-hit..t*. 
of the solution

Secutity Soluuons

Demonstration of a sirnilar solution

a

a

a

a Card t

C

20Yo
o ComPany profiIe

. Firms experience in Provision of

sirnilar ..*i..t locally, regionally or

rnternationaliy *ith emPhasis on

I(enYa and Africa

o Two site visits o[ smart card site

offerng Frnancial

solu transacuons

CapacityD

100h

staff
Experience of support manager u'ith

ICt experience of at least 5 Years

Other s

a

staff

Staffof K.yechnicalT acrtvc"p
cardwithS taf.fofa suPPortExpenence
Jtadeasofsolutions )related (cv'

E

20%
ptoposalInstallation and servrce suPPort

proposaldeploymenSystem
lerrelefince agfeementPtoposai

solutionblemon

F
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26.1.2. The firms that submitted bids for EOI appeared befote a panel of the evaluad.on

committee members and made a presentation on how they would offer the service.

26.1.3. The following firms did not 
^ppex 

before the evaluation committee and were

disqualified:

I. Craft Silicon

II. Lachuru Investrnents

iil. Pluton ICT Limited

IV. Secure Tech Consultancy and

V. Technology Associates

26.1,.4. In accordance wrth the evaluation criteria above, and after the presentadons the Council

shorthsted the best 5 frrms and recommended that the committee undertakes a site visit

to these firms. They were ranked with the follovring marks and in the followrng order:

RANK FIRM MARKS

1 Equity Bank 59

2 Coopetauve Bank 55

3 Tracom (I! 54

4 Compulnx 51

5 ZngaTech 49

26.1.5. The Evaluation Commrttee visited the above shorthsted five fi.rms to evaluate them and

awarded them the followrng marks:

RANK FIRM DATE VISITED MARKS

1 Equity Bank 19" July 2010 80.2

2 Cooperauve Bank 21"July 2010 62

J ZttgzTech 20'h July 2010 59

4 Tracom (K) Ltd 20" July 2010 55.2

5 Compulnx 21" JvIy 201.0 40.8
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26.1.7. After the site visit evaluadon, the evaluation committee invited the five fums to Present their

financial quotations and to visit the Mara to cost thet proposals' The financial evaluation

criteria considered the following:

i. SYstem software quotations

ii' System hatdware quotations and

iii. Proiect implementation and suPPort quotation

26.l.g. The Committee considering all the criteria agreed upon by the Council ranked Equity Bank

as the best and recommended that it be awarded the contract as it had displayed capabiliues

and secuuty to offer to the councii the dested fevenue collection soluuon' Theu proposal

also demonstrated high levels of system secudq' and an added advantage of a back office and

monitoring centre rnstalled in the Council'

26.1.9. The Council agteed wrth the tender committee and sent a letrer of awatd dated 8s

November, 2010 to Eq*ty Bank, which award Eq*ty Bank agteed to'

26.l.10. It is in accordance with this awatd that the contract dated 19s APril' 2077 and whnch

isthesubjectmatteroftheCommittee,sinvestigationwasdrawn.

26.l.ll,.Fromtheforegoing,theCommrtteeconcludedthattheCountyCouncilofNarok

followed the procurement law ftom the advetdsement of the EOI to the awatd of the tender

before awardrng the contract. The commrttee further established that none of the other

candidates who submitted theu bids raised a complarnt with the procutement authorides

regardrng the Process followed'

27 . Does Equity Bank collect money on behalf of the council and therefore the conttact

went beyond what was tendered for?

on whether Equity Bank collects revenue on behalf of the Narok county council' the

Committee established the following:

21.1. The Bank does not collect money on behalf of the council as all amounts payable by visitors

to Maasar Mata are drrectly ctedited to the Bank accounts of the Council and the council can

&aw this money at anY dme'

27 .2. The Committee was of the r,'ieu' that the public misunderstood the fact that the Council

maintained the collection accourlt wrth Equrty Bank to mean that Eq"ity Bank was collecung
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money on behaif of the Council. The County Council of Narok is in full conttol of the

collection accounts it maintains with Equity Bank and the relationship existing is a Bank-

Customet relationship.

27.3. That further the Contract entered into betrveen Natok County Council and Equity Bank

Limited dated 19n April, 2011 is not an Agreement for Revenue Collection but an

Agreement for provrsion of a Pre-pard Smart Card System as is eredenced by the utle on the

cofltract document.

28. If the contract went beyond the terms of the awatded tendet, what is the tecoutse?

a) Right to seek tedtess from the Review Boatd

28.1,. The Public Procurement and Disposal Act rn sectron 25 establishes the Public Procutement

Administauve Review Board to decide disputes concetning public procurement. Sectron 93

of the Act grves any candidate who may have suffered loss or dsk suffer:ng loss or damage

due to breach of duty by the procunng enuty to seek adm:rustrative terriew and if the Review

Board finds any merit in the clarm, it shall suspend the procurement proceedings.

28.2. The Committee on scrutiruzing the procurement proceedrngs submrtted to it by the County

Council of Narok established that none of the candidates who pamicipated in the tender

tarsed any concerns or gdevances about the legality and or reguladty or otherwrse of the

procurement process followed.

b) Can the conttact be terminated?

28.3. The Comrnittee established that after awzrd of a contract to a party by a procunng entity

afrer the procruement law has been followed, the law that govems the relanonship that exsts

thereafter is the Law of Contract. The paties are allowed to enter into a contract wluch

brnds them. The Law of contract presumes that ali parues to the contract are equal and enter

the contract voluntarily failure to whuch such a contract would be voidable. The parues to

the contract develop terms of the contract which they agree will bind them dur:ng the

cuffency of such a contract and rn some cases even some duration after the terminatron of

tlle contract.

28.4. The Commrttee established that rn the cuffent case, the parties entered a vahd contract

executed on 19'h April, 201.1 andwhich had been drafted by the joint laul,ers of Equrty Bank

40



28.5.

29.

29.1

29.2

30.1

30

and Narok county councrl. The conttact had a termination clause which defined the process

thepatiesweretequiredtofollowiftheywantedtotermiflatet]reconttactandthe

rmplications of such termination'

The iaw of contract also specifies that only the parties to a contfact and not third partres

have locus when it comes to any mattefs affecting the contract' A thfud party has no legal

basis of intetfering with the contractual reiationship existing between two parties' In this

case therefore, only Narok county council or Equity Bank has locus to ruuate termination

of the contract following the due Ptocess as iard down in the contract'

The benefits of the pre-paid smart card system to the Council

The commrttee established from information received that the merits of the system far

ounveigh the demedts. The Pre-paid smart card system has the following benefits:

Curbing pilfetage of re'enue - The Committee established that the PaPef ticket system that

was in use before was prone to abuse and corruption as some revenue clerks had prrnted

their own receipt books which they used to fleece the council of revenues' Therefore' use of

the smafi cards w111 reduce such pi]ferage as the cards cannot be easily duphcated' If

enforced sttictly therefote, the system will inctease the Council's tevenue sigruficantl-v hence

imptoving service delivery'

Easity available stad,sdcs - The system can enable the council determine on the ctck of a

button how many visitors have toured the Mara and the actiuues they have undetaken tn

theReserveandthereforeusefulforbillingPurPoses
It can also be used for P1anrung

purposes e.g. the Council can know which market the tourists come from durrng each

month of the Year

Vhat clauses in the contract are stakeholdets opposed to?

The committee established that a ma)oriw of the stakeholders of the Maasai Mara Game

ReserveSuPPolttheestablishmentofthepre-paidSmaftcardsystem.Howeversome

stakeholders drsagtee with some clauses rn the contract because of mrsunderctandings as to

the import of those clauses. Some of the clauses which the stakeholders idenufied rnclude

the followrng:
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^) Duration of the contract of ten years as berng very long

b) The Terminadon clause as being very purutive to the Council

c) The sersice fee of 7o/o chatged by Equity Bank Limited as being very high

d) The clause providing that the Council will pay the difference of the service fee if the

revenue collected rn each financral year does not reach Ksh. 1.5 bilhon.

30.2. Havrng read the contract and from interacdons with the vad.ous stakeholdem, the

Committee holds that some of these clauses may need to be reviewed.

31. tWas there public participation before introduction of the system?

31.1. The Committee noted that the pre-paid smart catd system was a new idea and the

stakeholders should have been rnvolved ftom the planmng stages, considenng that public

participauon had now been entrenched as a requirement in the Constituuon of I(eny2, /Q16.

31.2. The Commrttee established that the County Council of Natok failed by not informing the

public about the plans to rnttoduce the pre-paid smart catd system considering they hold and

manage the Maasa.i Mara rn trust for the people of Narok County. The officers employed by

the County Council should also have been informed about the system and sensiuzed on its

benefits so that they could have owned the process.
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32. RECOMMENDATIONS

Mr. Speaker Sir,

Having anilyzed the evidence and reaching the above findings, the Committee recommends as

foilows:

32.1. Sensitization and constant communication on the objective of the pre-paid smart card

system to the people of Narok County, Government agencies such as Bmnd I(enya &I(enya

Toudsm Board and industry stakeholders such as I(enya Association of Tour Operators,

i(enya Association of Ttavel Agents, the travel agents, tour agents, hotels and lodges. The

officets of the County Council should also be educated about the system rncluding the

reasons for its introduction and its merits. This will ensure that all stakeholders understand

the benefits of the smart card system and ptomote ownership.

32.2. Considering that the teview clause (clause 3.2) n the contract aliows for the parties to review

the performance of the system, the Committee recommends that the patres review the

clauses deemed contend.ous during the fust review rn Aptil, 2013. This should be done by

the County Government that comes in office after the next elecd.ons. The clauses

recommended for review inciude:

^) Clause 6.1 requidng Council to pay the Bank a cettain amount of money if the total

revenue collected in any financial year is Iess than iGh. 1.5 biliion.

b) C1ause 1 . 12 providing that the contract period will be ten (10) years

.) Clause 14 providing for instances when contract can be terminated as it is very puniuve

to the Council

d) Clause 6.1 providing that the Bank shall charge a service fee of seven (7) percent of the

total revenue collected in the fust four years which is a very high fee

32.3. The Committee further recommends that the County Council of Narok involves the

community dudng the first rerriew of the contract rn Apd 2013 so that their views are taken

on board

Considenng that the smart card system if frrlly implemented \xrill result rn increased revenue

fot the County Council of Narok, the Commrttee recornmends that the Council should

32.4
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enfotce usage of the pre-paid smatr card system for all stakeholders in order to realize its full

benef,ts.

32.5. All in all, in the intetest of all stakeholderc considering that the smaft catd system if properly

implemented shall resuit in increased revenues fot the Council, the Committee recomends

that aII efforts should be made to ensute the system works.

('

H NGUGI, MP,

CHAIRMAN, DEPARTMENTAL COMMITTEE ON LOCAL AUTHORITIES
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MINUTES OF THE 69TH SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON TUESDAY, 21ST

AUGUST,2OL2 IN THE SMALL DINING ROOM, MAIN PARLIAMENT
BUILDINGS, AT 3.30 PM

PRESENT

1. Hon. David Ngugi, MP
2. Hon. Mahamud Sirat, MP -
3. Hon. Gideon I(onchella, MP
4. Hon. Opg Magwanga, MP
5. Hon. Gideon A4ung'aro, MP
6. Hon. Zakayo Cheruivot, MP
l. Hon. Shakeel Shabbir, MP

ABSENT WITH APOLOGY

1. Hon. Masoud Mwahima, MP
2. Hon. Joshua l(utuny, MP
3. Hon. Fahim Twaha, Iv{P

IN ATTENDANCE

1,. Mr. Edward Libendi
2. Mr. Shadrack Makokha

Chairman
Vice Chairrnan

KENYA NATIONAL ASSEMBLY

Clerk Assistant III
Parliamentafl, Intern

MIN. NO./SC21288/2012: - PRELIMINARIES

The Chairman called the meeting to order 
^t 

3.30 pm and opened the meeting uath a
word of pra1,s1. He informed the Committee that A4embers had been girren a copy of
the report to read and that the purpose of the meetrng u/as to adopt the report.

MIN.NO./SC2l289l2012:- CONFIRMATION OF MINUTES OF
PREVIOUS SITTING

X{inutes of the 67'h Sitting of the Committee held on 13'h J.iy,201,2 u,ere confi.rmed
as a tflre record of the deliberauons and signed b), the Charrperson after being
proposed b,v the Hon. Gideon i(onchella, l\,{P and seconded by Hon. Joshua I(utuny,
MP.

MIN. NO. /SC2l300/2012:- ADOPTION OF REPORT

The Chairlnan took the \{embers through the report and Members agreed that the
report reflected the findrngs of the Committee from the investigauon conducted.
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Members then adopted the report subject to deletion of paragaph 32.6 of the
recornmendations.

MIN. NO. /SC2 /301 /2012:

There being no other business, the

SIGNATURE...
(Chairperson)

b\v

adjourned at Half past Four O'clock.was.{ \

DATE
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MINUTES OF THE 67TH SITTING OF THE DEPARTMENTAL COMMITTEE oN
LOCAL AUTHORITIES HELD ON FRIDAY, 13" JULY, 2OT2 AT ENASHIPAI
RESORT, NATVASHA AT 10.00 AM

PRESENT

1,. Hon. Davrd Ngugr, MP
2. Hon. Joshua Kutuny, MP
3. Hon. Gideon I(onchella, MP

ABSENT WITH APOLOGY

1. Hon. Mahamud Suat, MP
2. Hon. Masoud Mu'ahima, MP
3. Hon. Fahrm Twaha, MP
4. Hon. Orrugi Magwanga, MP
5. Hon. Gideon Mung'aro, MP
6. Hon. Zakasro Cheruryot, MP
7. Hon. Shakeel Shabbt, MP

IN ATTENDANCE

1. Mr. Edward Libendl
2. Mt. Shadrack Makokha

Chairman

\rice Charman

KEIVYA NAT I ONAI AS SEMBLY

Clerk Assistant III
Padiamenmq' Intem

MIN. NO. /SC2 /28112012: - PRELIMINARIES

The Chauman called the meeting to order at 10.00 am and opened the meetng \\rlth a word of
Pta\/er. He briefed the Members that the Commrttee had gone through the fust draft and that what
u,as left was to review the dtaft to ensure the amendments the Comrnirtee had proposed had been
incorporated in the reporr.

MIN. NO. /SC2128212012:- CONFIRMATION OF MINUTES OF
PREVIOUS SITTINGS

,). Minutes of the 61" Siting of the Commrmee held on 16m May, 201,2werc confumed as a

true recotd of the deliberauons and srgned bv the Chairperson after bemg proposed bv che
Hon. Gideon I(onchella, MP and seconded by Hon. Joshua iiutuny, MP.

ii). Minutes of the 60'h Sittrng of the Commrttee held on 16'h May, 2012 were confrrmed as a
true record of the deliberauons and signed bv the Charrperson after being proposed by the
Hon. Gideon I(onchella, MP and seconded by Hon. Joshua I(utuny, MP.

iu). Minutes of the 36'h Situng of the Commrttee held on 14'h December,201,1 were confrrmed
as a true record of the deliberauons and srgned b1' the Charrperson after berng proposed by
the Hon. Gideon I(onchella, MP and seconded bv Hon. Joshua I(utuny, MP.

iv). Mrnutes of the 35'h Situng of the Commrttee held on 6'h Decemb er,2011 were conFrrmed as

a true tecord of the deliberauons and s{ped by, the Chairperson after being proposed bi, th.
Hon. Joshua I(utuny, MP and seconded by Hon. Gideon Konchella, MP.
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v). Minutes of the 34'h Situng of the Committee held on 6m Decemb er,2071 were confirmed as

a true record of the deliberanons and srgned by the Chairperson after being proposed by the
Hon. Joshua Kutun|, MP and seconded by Hon. Gideon I(onchelia, MP

vi). Minutes of the 33'd Situng of the Committee held on 6s Decemb er,2071 were confirmed as

a true record of the deliberauons and signed by the Chauperson after being proposed by the
Hon. Joshua I(urun1,, MP and seconded by Hon. Gideon I(onchella, MP

MIN. NO. /SC21283 /2012:- REPORT WRITING

The Chairman took the Members through the draft report page bv page and Membets aggeed that
the report reflected the findings of the Commrttee from the mvesdgadon conducted. Members then
agteed to meet at a lzter ciate u'hen they have a majoriq membersh,rp to adopt the report for tabLng
tn patliament.

trltN. NO. /SC2 /284 /2012: - ADJOURNMENT

There being no other business, the meeting was adjouned at Half past Four O'clock.

SIGNATURE....... )* b6 Kl7-'
on)

(

DATE
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MINUTES OF THE 615T SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (2"0 meeting with Narok County Council) HELD ON
WEDNESDAY, 16rH MAy, 20L2 IN THE MAIN CONFERENCE ROOM, lsr FLOOR,
COUNTY HALL AI U.3O PM

PRESENT

Hon. David Ngugi, MP
Hon. Joshua I(utuny, MP
Hon. Oyugt Magwanga, MP
Hot Zakzvo Cherut],ot, MP
Hon. Gideon I(onchelia, MP

ABSENT \X[TH APOLOGY

Hon. Mahamud Srrat, MP
Hon. Masoud Mu,ahrma, MP
Hon. Fahrm Twaha, MP
Hon. Shakeel Shabbir, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANCE

lr{r. Edward Libendr
Mr. Shadtack Makokha

Narok Counw Council

Mr. Pius Mutemr
Mr. Wanvonvr
Mr. Joseph Oie Songon

Chairman

\'iice-Chairman

Clerk Assistant III
Parhamentaq- Intern

MIN. NO. /SC2l264l2012: - Preliminaries

The Chairman called the meeung to order at 12.30 pm and opened the meeang unth a u,ord of

pra\/er. Members then adopted rhe agenda of rhe meetrng which u,as:

Meeung vath Narok Counq' Council officials over the Pre-pard Smart card system

agteement between Eq"iq'Bank and Narok County Council. The Chairman then rntroduced

the Members of the Commrmee presenr and inrated the Counq' Cierk to inuoduce ius

colleagues.

a

Counq'Cierk
Counri' Treasurer
Counhr Revenue Officer
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MIN. No. /sc2l26512012: -presentation by Narok count}, council
The Chai:::ran expL:ained to the Council officrals that the Corrmrttee had resoived to recail them to
obtarn clanfications on a number of issues which had adsen after the Committee,s tour of the

Maasai Mata Game Reserve in March. The Committee sought the following information ftom the
County Council offi.ids:

1) The Council to avail statements of accounts of Narok Cor:nq, Council berween
November 2017 znd Apnl20L2 and for fhe same period n ZO|O/2011

li) Of the equipment used in the prousron of the smafi card svstem, which one is
owned bv the Counq- Council of Natok and u,hich one is ou.ned bv Equirv Bank

lii) Terms of the Ifth. 200 million loan and the IGh. 28 million Ioan extended to Narok
Counq' Council by Equrq. Bank Limited

,") The amssllt of money ailocared to the 79o/o tn the 201 1/2OLZFY and how much of
this has been disbutsed consideung that members of the County alleged that cheques
issued by the Council were bouncing.

The counq' clerk in response to the above quesdLons responded as follows:

i) The council to a*ail statements of accounts of Narok counw council between
November 20tl andApril 2012 ard. for the same petiod tr,20t0/Z0LL

o The Count\r Clerk submrtted to the Commrnee a document indrcaong the comparatLve
re\/enues for the penods requested b,v the Commrttee and promrsed ro bnng the
statements of account by 23'd May, )Q12 as they had been taken bv the I(enya Nauonal
Audrt Office (KENAO) whuch was undertakrng an audrt of the Councils accounrs.

ii) Of the equipment used in the provision of the smart card system, u,hich one is
owned by the County Council of Narok and q'hich one is owned by Equit5'Bank

o The Clerk explarned that the model chosen by the Council for pror.ision of the
pte-pard smaft card sen,ice was a co-invesurrent model u,here Equrq'Bank
would Partnff w'ith the Council but that each entrq'had equrpment wh1ch it
owned and he tabled a list rndrcatrng u,hat dee Bank owned. and u,hat the Council
owned includrng the cost of each.

iii) Terms of the Ksh. 200 alillisn Ioan and the Ksh. 28 million loan oitended to Narok
County Council by Equity Bank Limited

e The CIe* claafi.ed that the Council had not taken any loan facility wrth Equrw
bank of ifth. 200 million but onJy borrowed ifth. 28.4 tniltiqn to finance irs part
of the investrneot costs and that the ioan was to be paid rn 24 months at an
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interest rrte of 16% which the Bank had reused to 25o/o after commercial

Ien&ng rates went up.

iv) The amol,nt of money allocated to the L9% in the 20LL/2012 FY and hos' much of

this has been disbursed considering that members of the County alleged that

cheques issued by the Council wete bouncing.

o The Clerk exptarned that the Council allocation for the 79oh f.or the Financid Yeat

2011/2012was Ksh. 790,725,974 and that openditr.ne so fat (at end of third

quarter-9 monrhs) v'as Ksh.188,346,968 with the allocad.ons drsbursed as follows:

a) 5O'/o of the toral allocauon goes to the eight gtoup ranches (wards around the

Pulk)

b) The temarmng50ok is drstributed to the other 31 wards

c) That drsbursements are done on monthll'basis after the 19oz'o computadons

have been done ftom Park Entry pornts.

d) That each ward has empioved some Nurselv school teachers under the 79o/o

vote u,ho are paid a total of IGh. 5.9 milhon in salanes per month.

o The Clerk admrtced thar there were rnodences urhete some cheques had been

returned but none rx,as because of lack of funds but because of the followrng

teasons:

a) Some of rhe payees overstayed uath old senes cheques and bankrng them

when the cheque rruncadon svstem had been effected by the bank but that

the Council had replaced them.

b) The amount rn figures drffenng wrth those rn words on rhe cheques

.) Some payees present cheques urth one signature as opposed to rwo

signatutes as mandated by the Council.

r The Clerk presented to the Commrttee some of the cheques that had been teturned

with the teasons for ther return rndicated'

Intervention by Committee Members and Response by the Council

The Members sought the follourrng clarificauons flom the Council officiais:

i. Whether the Council was still using paper tickets for entry to the Mara
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' That the smart card system u/as now fuIly operauonal and the Council had stopped
usmg PaPet uckets' That the Council oniy used paper tickerc after the award of the
contract to Equity bank on three occasions between Decemb er 2011 andJanuary,
2012 when thete were demonstrations in the Mara and equipment of the Council
had been destroyed.

ii' Vhether the Council had sometirne in March deployed serrnsitsls to the Mara to
collect revenue

That the Council had resoh'ed to deplo;' councilors at the enul- pornts rn the Ma-ta not to
collect revenue but to monitor revenue collectlon and obsen,e how the svstem works.

iii. The sources of revenue that the Council has and tJre percentage contributed by
collections from the Maasai Mata including the Banks where these funds are
banked.

o The County Tteasurer explarned that the Council raises abou t 95o/o of its rerrenue
from the Maasar Mata Reserve and the rest ftom the followrng sources:

4 Local Authouues Transfer Fund ftom Central Govemment marntarned at the
Nauonal Bank of I(enya

b) Cess fund from farmrng acurtues wluch is used to do access road.s marntarned
at the National Bar:_k of l(enva

c) Srngle Bustness Permit banked rn the General Revenue Accounr marntarned at
the Natronal Bank of l(enva

o That the Council marntarns nrro accounts at Equry Bank Lrmited; the i(en),a Shilhng
collecdon account and the Uruted States Dollar collecuon accounr.

iv. why the council u'as opetating an Escrou, account with Equitv bank

o The Clerk explarned that the Escrorr account u,as desgned for cusromers who pay ul
advance and rntend to tour the Mara later rn whrrch case tfre funds urouid be set

aside rn the account until v,hen tlre customer comes to use the funds.
o The Clerk however clanEed that the Narok Counfi, Council had not vet opened the

Escrou'' account but intended to do so rn future when demand for pre-pa;,ment bt,
customers increases.
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MIN. NO./SC2l266l2012: - Any Other Business and Adiournment

The Chair:nan thanked the officials of the Narok Counry Council for Ending time to attend the
meeung and requested the Clerk to ensure that he submits to the Committee the statements of
account of the Council as requested.

There being no other business to transact, the Chairman adjourned the meeting at Two O'clock.

\
C

SIGNATURE.
(Chairperson)

li 11 1- ",-''DATE
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MINUTES OF THE 6OTH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (2"d meeting with Equity Bank) HELD ON WEDNESDAY, 16rH
MAy, 2012 IN THE MArN CONFERENCE ROOM, lsr FLOOR, COUNTY HALL AT
11.00 AM

PRESENT

Hon. David Ngugi, MP
Hon. Joshua l(utuny, MP
Hon. Oyugr Magwanga, MP
Hon. Zakayo Cheruryot, MP
Hon. Gideon I{onchella, MP

ABSENT WITH APOLOGY

Hon. Mahamud Suat, MP
Hon. Masoud Mwahrma, MP
Hon. Fahim Tu'aha, MP
Hon. Shakeel Shabbt, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANCE

Mr. Edward Libendi
Mr. Shadrack Makokha

Eouin'Bank Management

Ms. Man'Wamae
Mr. -A,llan \X'aruru

Chairman

\7ice-Charrman

Clerk Assistant III
Padiamentan, Intern

Company Secreus,
Director of ICT & Projects

MIN. NO./SC2l261l2012: - Preliminaries

The Chairman called the meetrng to order at 1,1,.25 am and opened the meeting wrth a word of

praver. Members then adopted the agenda of the meeting '*'hich u'as:

o Meetlng u,rth Equrn'Bank Management over the Pre-paid Smart card system berween

Eq*q,-Bank and Narok County Council. The Charman then rntroduced the Members of

the Commrttee present and rnnted the leader of the delegation from Equrq' Bank to

rntroduce irrs colleagues.
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MIN. No. /SC2l262l2011 -presentation by EquitLBank Management
The Chafuman explained to the Bank management that the Committee after touring the Maasar Mara
Game Reserve and holding meetings wrth members of the public in Narok had felt it wise ro recall
the management of the Bank to seek clarifications to the following questions:

,) If Equrtl Bank collects mone), on behalf of the Counq, Council of Narok and

therefore is an agent of the Council

ii) Of the eqt'iPment used tn the prorasion of the smarr card system, u,hich one is

owned b)' th. Counry Council of Narok and u,hrch one is ourned by the bank

1ii) Any loans or credit facilities that Equin'Bank has extended to Narok Counq,

Council in respect of the Rerrenue Collecoon contract and what interest rate ts

charged on these loans

n) $Zhen Eq*ty Bank plans to rnstall the self sen ice terminals ftiosks) rn the Maasar

Mata

The Compant' Secreta4' before begrnning the Bank's response, conveyed the apologres of the

Managrng Dtector who had travelled out of the countq- for an ear-lier scheduled meeting and went
on to respond as follows to the quesdons rarsed:

i) If Equity Bank collects money on behatf of the County Council of Narok and
therefore is an agent of the Council

a) That the Contract entered into between Narok Counq, Council and Equiry Bank Limrted

dated i9'h Aptil, 2011 is not an Agreement for Revenue Coliecdon but an Agreement fot
a Pre-pard Smart Card System as is evidenced by the utle on the contract document and

the content of the Agreement.

b) That the Agreement entered tnto bet'ween the two palaes is on two fronts where Narok
Countl. Council opened a collection account with Equrry Bank thus creaung a Bank-

Customer relationship and that this account could be opened in any other bank other

than Equrq'Bank.

.) That the Bank is not an agent of the Council as the followrng requirements of an agency

relauonslup do not exist:
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o The Bank has no authority to brnd the Council rvith a thud party and is not

authorized to act on behalf of the Councrl

o The Account maintarned at the Bank is under the fi.rll control of the council and

mone)' does not rest wrth Eq*t)' Bank at any trme.

d) The Bank does not collect any money on behalf of the council as all amounts payable by

visitors to Maasai Mara are d:recdy credited to the Bank account of the Council and the

council can dtaw this money at any time.

e) That the Bank is only availing its technologl' and inftastructure to facilitate the Council

to be able to prornde the smart card services

0 On whether the account operated by the Council earns intetest, the Bank management

said that it drdn't eat77 
^ny 

interest as the account is not a sarnngs account because funds

from the account are on-call at any trme.

g) The Bank management also clanfied that the two accounts marntained at the bank are

collection accounts and that the cheques drawn by the Council are not from Equiry Bank

but could be from the other Banks wrth which the Council maintained accounts.

ii) Of the equipment used in the provision of the smart card system, which one is

owned by the Counw Council of Narok and which one is owned by the bank

o That durng the proposal stage, the Bank submrtted t'wo opuons to the Council on

how to go about the pre-pard Smart catd system; One model was for the Council to

provide all the infrastrucrure for the svstem u'hich would cost about i{sh. 280

milhon and the second model was a co-hvestment model where the Bank was to

proude some inftastructure while the Counctl would pay fot some which would cost

the Council lfth. 28.4 milhon.

r That the Council resoived to go utth the second model of co-investrnent and

therefore there is equlpment u,hich is ou,ned by the Bank and another which is

ou,ned bv the Council u'hich ther-utili"sd the Ifth. 28.4 million to acquire e.g. the

iiltial 30,000 smart cards, computers and solar rnfrastructure. The Bank management

submrtted a schedule rndrcaung the equrpment owned by the Council and that

owned by the Bank.
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a That thete would be a recurtent cost to the Council which would include costs of
acquinng cards, depreciatron costs of the computers, solar panels, solar batteries and

invertets, general maintenance of freld infrastructure & infrastructure at Council

Head office.

iii) Any loans or ctedit facilities that Equity Bank has extended to Narok County
Council in respect of the Revenue Collection contract and what interest rate is
charged on these loans

o That the Council by a lerter of offer dated 1"Juiy, 2011 borrowed Ifth. 28.4 million
from the bank as it did not have funds to invest rn the system and the rniual interest

charged on the loan was 16ozir, u,hich later rose to 25o/o after market rates of interest u,ent

uP.

o That the iendrng agreement u'as a drfferent contl'act as tlle Agreement for prolrsion of
the pre-pard smart card svstem provrded that the Council invests lfth. 28.4 miliron rn the

projecq and the council could ha'e sourced these funds from any bank.

iv) When Eq..ity Bank plans to install the self service terminals (kiosks) in the Maasai
Mara

That the Bank had rmported the self sen,ice termrnals iate iast vear QO11) and they

rntend to install them as soon as the user acceptance tesrmg is completed inJune 2012.

The Bank had however completed tnstailauon of all other equrpment requred at the

entq, pornts and replaced t}.ose that had been desuol,ed bv the local communid.es when

they held demonsuauons in the Resen,e.

That Papet trckets wete onlv used as a transitional measure before rmplementation of the

pre-pard smart card svstem b,v the Bank ln the year 2011 and that the smart card sysrem

was nou, fully operational.

r) The Bank management explarned that srnce the sigrung of the contract rn Aprii 207I, a total

of ifth. 942 million had passed thlough its branches for the Council and from Januaq,,
201,2 toMav 2072, rhe amount was I(sh. 210 milhon.

a

a

o
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vi) On why the costs to the Council had increased from the contractual Ksh. 28.4 million to the

cutrent 55.2 million, the Bank explained that the Ksh. 28.4 million was only an initial

inveshent cost and that there were other recurrent costs like costs of acquisition of

smatt cards and that the Council had incured additional costs in teplacing its equipment

that had been destroyed twice during demonsftations in the Game reserve.

vii) The Bank management also explained that there ate staff employed by the Bank in its

branches who deai with issuance of smart cards to ttavel agents and customers and those

who maintain the softrvare and support the smart card system but that these costs are

borne by the bank.

viii)The Bank management also clarified that the Bank had trained about 48 staff of the Council,

some stadoned at the entry pornts and others at the Headquarters on operation of the

pre-paid smart card system and that srnce technology was constantly changing, they

would seek to have ttaining as a condnuous exercise.

MIN. NO./SC2/25312012: - An), Other Business and Adiournment

The Chairman thanked the Equrty Bank management for the inforrnation and clarificadons they had

given to the Committee. There being no other business to transact, the Chairman adjouned the

meeting at Half past Twelve o

SIGNATURE.....

DATE I} EI )-ol>
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MINUTES OF THE 36TH SITTING OF THE DEPARTMENTAL COMMITTEE ON

LOCAI AUTHORITIES (With Hon. OIe Ntimama) HELD ON TWEDNESDAY 14rH

DECEMBER, ZOTL IN THE I\4AIN DINING ROOM, MAIN PARLIAMENT

BUILDINGS, AT 11.00 AM

PRESENT

Hon. David Ngugi, MP
Hon. Oyugr Magwanga, MP

Hon. Gideon I(onchella, MP
Hon. Zzkato Cheluiyot, MP
Hon. Joshua I{utuny', MP

ABSENT'WITH APOLOGY

Hon. Mahamud Stat, MP
Hon. Masoud Mu,ah:.ma, MP
Hon. Fahrm Twaha, MP
Hon. Shakeel Shabbu, \{P
Hon. AIi Hassan Joho, MP
Hon. Gideon Mung'aro, MP

IN ATTENDANCE

Mr. Geotge Gzzel;:ba
Mr. Eciu'ard Libendr

Chairman

l-ice-Cha:rman

C1erk Assistant
Clerk Assistant

MIN. NO./SC2/19712011 - Pteliminaries

The Chairman called the meeting to order atL1.3O am and opened the meeting wrth a word of

praver. He thanked the Mruster for Culrure and National Heritage, Hon. Ntimama for findrng trme

io 
^pp.", 

before the Commrtee and rnformed him that the Commrttee rnrated him because he is

one of the Membets of Parlalnent from Narok Counry and therefore couid help rhe Committee

understand the inU:gues around the Smatt Card system that EqurW Bank had been contracted to

rnstall rn Maasai Mara.

MIN. NO./SC2/198/2011 - Presentation b)'FIon' Ntimama

The Chairman rhen invrted the Hon. Minister Ole Ntimama, MP to brief the Commrttee 'u'hat he

knew about the Conuact afrer wh:ch the Comm:.ttee Members would seek for cladficauon if
required. The Mrnister stated as follou's:

i) That over the Jrears, there has been a lot of graft rn the Maasa: Mara especially vnth regard to

coliecdon of park entn' fees at the entn:pornts to the Mara and ftom the hotels wr*un

the Mara. That after the i(enya \X,ildiife Sen.ices rnuoduced the E-uckecing system rn
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some of its parks that had seen reducdon of pilferage and increase in revenue, the
County Council of Narok had sought to jntroduce rhe srt 'e svstem rn Maasar Mara.

li) That the tender for supply of these senices were adverused by the Couacil rn 2010 and the
contract later awarded to Equity Bank Lrmited.

iii) That the conttact for installation of the system has support of the majority of the people of
Narok and it was only a select few rvho may have been benefiting ftom the paper tickets
that were complain:ng.

,9 That he fully suppots rnstallauon of rhe smart card svstem rn the Maasar Mara as rhe same
u'ould see a dse rn re\renue coliected b1 the Council and therefore result rn benefi.cs to a

majority of the peopie of Narok Counq' Council.

Inten'entions by Committee Members

The Members sought the follow:ng clauficaaons from the Mrruster:

,) Whether as one of the area MPs and the most senior poJrucian ftom Narok County, he had
tried to call the local ieadershrp of Narok opposed to the s),stem to trT and resolve the
issue locally.

ii) If he was aware that the contract berureen Eqoiq, Bank Limrted and Narok Counfi, Council
prouded that Equrrv Banh would be chargrng the Council a fee of 7o/o of the total
re\renue collected.

1ii) if he u'as zvt^re that the contract terms provide for re\rre\rr of the contract so thatif after the
next general elecd.ons, the Counq' Gorremment is unhappy vnth the performance of the
pre-pard smart card system, it can ask for the contract ro be reviewed.

ir') \Xtrerher he has any rnformauon that the people opposed to the proiect harre ysr..6 inreresr
rn the mafter

Response by the FIon. Minis1g1, Ntimama

i) That he was in England when the slurmishes and demonstradons broke our rn Narok tou,n
and rn the Mata orrer the system and d:at no one had contacted him to m'and 6nd a

soluuon to the gdevances as iocal leadets.

ii) The mrruster stated that he suppoted the smalt catd s\rstem generallr'but u,ould advocare
for the parues to look at such clauses as the one d:ar requrred the Council to pav the
Bank, as fees, a percentage of the reveflue collected rf rt does not raise the threshold.

iii) The Mrnister said he was aware the contract had an exit clause

tr') That the Council of Narok has suffered ftom iooung of revenues generated from the Mara
fot man;, ),ears and the Mrmsm, of Locai Gorrernment supported the looung and that
the people opposed to the system couid have an interest rn the matrer.

v) Tleat there is need for coopemdon among the leaders of the County rn order to ensure that
revenue collected from the Mara benefits the peopie of Narok.

Conclusion by the Chairman
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The Chairman once again thanked the Mrnister for frnding trme to bnef the Commrttee and

requested him to convene a meeung of the Iocal leadership of the Natok County to ury and reach at

an amicable solutron to the challenge as the squabbles and demonsuadons were hurting toudsm

activrties and consequendy the economy of the County.

MIN. NO./SC2/199/2011 - Any Othet Business and Adjournment

There being no other business, the Charrman adjourned the meeting at Fifteen Minutes Past Twelve

Noon.

{-^ i^
SIGNATURE

-?. {) I Z'

(efdirperson)

DATE

..')t?
1., t
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MINUTES OF THE 35TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (*ith Equity Bank Limited) HELD ON TUESDAY 6rH

DECEMBER, }OLI IN THE SMALL DINING ROOM, I\,IAIN PARLIAMENT
BUILDINGS, AT 12.()O NOON

PRESENT

Hon. David Ngugi, MP

Hon. Mahamud Sirat, MP

Hon, Ah HassanJoho, MP

Hon. Oyugr Magwanga, MP

Hon. Gideon I(onchella, MP

Hon. Zakavo Cheruryot, MP

Hon. Joshua I(utunr,, MP

Hon. Gideon Mung'aro, MP

ABSENT \T/ITH APOLOGY

Hon, Masoud Mwahima, MP

Hon. Fah*m Twaha, MP

Hon. Shakeel Shabbir. MP

IN ATTENDANCE

Dr. James Mwangi

Mr. A]lan \X/aiutu

Mr. George Gazemba

Mr. Edward Ubendr

Chaitman

\rice-Cha-r::nan

MD, Equrq'Bank I-umted

Director, Equrtv Bank

Clerk Assistant

Clerk Assistant

MIN. NO. /SC2/193/201t - Preliminaries

The Chairman calied the meetrng to order at 12.10 pm and opened the meeung vath a word of

praysl. He thanked the Managrng Duector of Equrq' Bank for honourrng the summons of the

Committee despite the short nod.ce. He then informed them d:at the reason the Commrttee had

rnrated them u'as for the Commrtee to hear therr side of the stor regarding the concerns rarsed rn

the House on rhe pre-paid smart catd svstem contlact between Eq"iry Bank Limrted and the Narok

Counfi,Council.
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The Charrman then infor:ned the CEO that the Commirtee had met unth the Member of parliament

who had tarsed tfle matter on the floor of rhe House and also listened to the Counry Council

officials' The Chairman then invrted the Commrttee Members present to raise any issues and

darifications that they wanted the Equity Bank CEO to cla:rft regatding the matter.

MIN. NO. /SC2l194l2011 - Meeting q,ith Equity Bank reptesentarives

The Members soughr to knos, the foilou,:ng from the CEO of Equrq, Bank Limrted:

,) Vtly rt took the Bank so long after enter:ng the agreement qith the Council

to rnstall the pre-pard smart card system.

ii) \X&ich advocates drafted the pre-pard smart card svstem agreemenr;were

the;' advocates for the Bank or of the Council?

lii) \M:at is the role of Equrqv Bank rn the whole agreement and does it extend to

revenue collecuon?

i") V4eether Eq*ty Bank had completed instellation of the system and was it
nov' operad.onai or urere the)' stili usrng paper tickets at the entrances to tl:e

game resen'e?

r) V4:ether Eq*to Bank had posted its staff to the enfiJr pomrs to che Maasar

Mata to manage and run the pre-paid smart card svstem.

vr) Ary cha-lienges the system instalied couid face and whether the Councrl had

e[tainsd value for mone)- vrhile getting the svstem

vii) An1'guarantees that the svstem sras not eas\r to marupulate and therefore iead

to lose of revenue lilie the paper dcket system they were El,lng to get rid of.

vin) Hou, do tounsts rn foreign countries pav the fees requrred to access the

Game Reserrre?

ur) Considering that the fees to foregners is charged rn US d6llar5, who benefits

in case of currency fluctuadons

MIN. No. /sc2 /195 /201t - Response b), E+uiqv Bank cEO

, That based on the adverd.sement for EOI put out bv the Cound Equrn'Bank

enteted agteement onlv to suppiy, rnstall and commrssion the pre-paid smart card

system wluch they u,ere dorng and that the planned go-Jive dare v'as 12fr December,

201 l,which the Bank vrill successfully achreve.
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ii) That Equity Bank does not collect and is not collectjng money on behalf of the

Council but that it is the rravel agents who collect the money and bank it straight

into the Council Collectron Account m2ifltqingd at Equity Bank. That the Bank onl,v

offers a platform for revenue collection but does not engage rn the coliectron.

tii) The Council itself manages the pre-paid smart catd system as the Bank had trained

the Council personnel onsite for fwo weeks on how to maoage tlie system as

required in the conrract and that there were no Equrty Bank staff at the entry points

to the Maasar Maxa.

i") That the Council preferred to hoid the Council Collecuon Account at Equlq'Bank

Li:r:.ited rather than wrth another Bank so as to benefi.t from the latge number of

branches of Equrg' banli and the Bank's branchless bankrng slstem rn order to reach

theu cirents and tour operators more effecuvelf.

v) That it took long to rnstall the s;,s1gm because of various challenges one berng that

the Mara has no eiecu:ciq' and it took Equrty Bank trro months to map out the

processes needed to install the svstem before morang onsite. The dela1, was also

necessitated by the fact that the Council needed to buy the smart cards before the

process could commence which is the cost cofltamed in the IGh. 28.4 milion that

was to be incurred by the Council.

,'l) That the Bank has n6s: pilot-rested the svstem and installed the equrpment at all

pornts of entrr. znd at the arrstnp and that the slrstem \f,7as no\x,- operauonal.

l-) That the Contracr document was drafted by the joint lavryers of Equiq'Bank I-rmited

and those of Narok Countl, Council.

vin) That the s)rstem is novel and'\f,,ater trght and is not therefore sub;ect to marupulation

and wil-i thus avoid ieakage of revenue. Th*s is because the system/the card is chip

based and cannot be tampered wrth.

rx) That the brggest challenge posed b;' the system is the stabiliq,' of the sl,stem and

therefore the gteatest worll'rs the svstem gorng down and yet tourism is a 24 hour

aff.ax. This has howerrer been taken care of as the data center at Equiq' Bank is

suppiied by dedrcated pov,er feeds from ru,o sub-stauons. The Bank has also put rn

piace Disaster Recoveq, and Busrness Contnuiq'plans to take care of anv errentualiw

and the Bani<'s systems are operadonal24 houts z day.
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x) That the speed at which tecbaology changes is fast and this could pose a challenge to

the system which has however been sorted out as che whole system is hosted b5,

Eq"iry Bank and Narok County Cor:ncil therefore leverages on updates by Equiry

Bank to the Bank's system.

xi) That ftomJune to November,2077, the revenue collected ftom the Maasar Mara by

the Natok Countv Council had more than doubled compared to the prerious year.

xd) The Bank does not come mto contact unth the money collected or deal u,ith anv

mone\I collecdon but that money is collecred bJ, travel agents and goes drrecti;, ro the

Narok Corln6' Council accounts.

xin) That toutists rn rnternanonal destrnauons who u'ish to rasir the Mara can pay for the

uckers onl:ne as ciemils on horx' to go about it are oa *re website and obta-rn the

smart card which is then swrped at the gates of entrry to the patk.

:ur) TJ:at Equity Bank does not benefit from anv Exchange rate gains in case of
fluctuad.ons in the dollar tates as the money pard bi'people rn foreign counui.es m

dolla's goes stalght to the Council Accounr whrrch is operated b), th" Counci].

xr) That the Conttact has an e>lt clause that proudes for wavs in u,h,rch the parEes can

end the contract or revieu, it if an,v one is drssausfied wrth its tems and it was

therefore not gorng to affect operauons of the Counh' Government after .Jee next

General Electrons.

x-'i) That Equiq' Bank is developrng a credit facilin' that u"ill boost the number of vrsitors

to the Maasar Mara as it will enable domesac tourists u,ho u,ant to tour the Mara to

obtarn loans from the 175 branches of Equrq' Bank counuyride and rrsit the Maasar

Mara Lhus increasurg the Council's reveflues.

:lrli) That the Council will benefit ftom the paftnershrp vath Equrtl Banli as the Ban-li has

a u'ebsite which teceives approxrmately 1 milJion hrts evers month and wluch couid

ttanslate to enormous re\renue for Narok Counw Council.

x-'lii) That the Cor:.ncil also leveraged on the Bank's svsrems and rnfrastrucrLu-e e.g.

Youtube, radro and T\r and the Free Intemadonal Money Transfer Gateway usrng

the \risa card.

xrx) The pre-paid smart card System has various other benefits and capabiJiues wluch will

be beneficral to the Council namely:-.

") It is used for entrs & exrt;
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b) Used in identiftrng those visitors that o\rerstay in the reser\re;

.) Ptovides detai'ls of properties visited inside and outside the pa* and the length of

stay - this enables the Councii to bill royalties;

d) lhe smart card can be fed vrith activities tor:rists intend to do in the park e.g,

balloon safads, camping thus makes billing easy;

") Smart catds can also be fed with penalties for off-road dri"irg and litteting so that

the tour agent pays before exit;

0 The system is integrated witlr othet payment systems enabiing payment through

\rISA, MasterCard aod China Union Pay;

g) The System 6sntains Financral and statistical reporting capabiliues thus can be

used to idenufy the number of visitors who visited the Reserrze, thefu country of

ori$o, gender of visitors and repeat visitors. !7ith this information the Council

cao pian for targeted tor-rrism ptomotion

h) There are teusable smart cards which can be issued e.g. to toru agents

Conclusiou by the Chairman

The Members advised the Bank officials thar conceming merit, t}ley were satisfied that the system as

ptesented appeated profitable to the Couaty Council and that there was therefore need for

sensitization of the local people, the Council officials and the local leadetship so as to obtain buy-in

and suppon for the sysrem.

MIN. NO. /SC2/196/2011 - Any Other Business apd Adioumment

There being no other business, the Chairman adjoumed the meetn g atHaJf pzst One O'clock.

SIGNATURE
(Chaiqperson)

1a/ lott......
) ),-^DATE...
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MINUTES OF THE 34TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAI AUTHORITIES (*ith Narok County Council) HELD ON TUESDAY 6rH

DECEMBER, 2OI1 IN THE SMALL DINING ROOM, I\,IAIN PARLIA]VIENT
BUILDINGS, AT 11.00 AM

PRESENT

Hon. David Ngugi, MP
Hon. Mahamud Sirag MP
Hon. Ah Hassan Joho, MP
Hon. O1'ugi Magwanga, MP
Hon. Gideon I(onchelia, MP
l1on. Zakeyo Cherurvol MP
Hon. Joshua I(utunv, MP
Hon. Gideon Mung'aro, MP

ABSENT \rTTH APOLOGY

Hon. Masoud Mwaluma, MP
Hon. Fahim Twaha, MP
Hon. Shakeel Shabbir, iWP

IN ATTENDANCE

Mr. Pius Mutemi
Mr. Joseph Songon
Mr. Wanvonl,i
Mr. George Gzzernba
Mr. Edward Libend

Chairman
\rice-Charrman

- Counw Council Clerk
Counn'Revenue Officer
Counw Treasurer
Clerk Assistant
Clerk Assistant

MIN. NO. /SC2l189/2011 - Preliminaries

The Cha-irman cailed the meeung ro order at 11.00 am and opened d:e meedng utth a word of

pra\rer. He welcomed rhe Clerk of the Counq Council of Narok and his delegauon and thanked

them for honourrng the summons br the Commrrtee despite the short nodce. He then rnuoduced

the Commrttee Members present and rnuted rhe Cierk to introduce lus gtoup. The Chajnnan then

informed the Cierk that the Commrmee had been mandated bJ, Parliament to rnvestrgate the pre-paid

smart card svstem Agreement between the Nalok Counw Council and Equrtv Banli Limrted.

MIN. NO./SC2lL90/2011 - Meeting v'ith Narok Count,'Council

The Commrtcee members sought to knorx,- the followrng rnformatron from the officiais of the

Counq- Council of Narok:
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1) V&ether tle tendet to obtarn the pre-paid smart card system was propedy obtained and

whether it was sancdoned br the Council of Narok and the Minisury of Local

Govemment

ii) \)flhethet the tender process that led to award of the tender to Equity Bank rpas in

accordance with the law

iii) Shether the Contract signed between the Council and Equrty Bank was rn accordance wrth

the contents of the adverd.sement made b1' the Council requesung for bids

n) V&ether there rs an exit clruse and u,hat the terms of the exrt clause are

i) Vtrether the Council 6fficiel5 are satrs6ed that the E-Pavment system is good for the council

MIN. NO. /SC2 /191/201L: - Presentation by the Countl, Council Officials

The Natok County Council Officials made a presentatron statmg as follows:

,) In April2005, the then Mrruster for Local Authoities, Hon. Musikari

I(ombo directed all }ocal authoriues to automate theu systems of revenue

collecd.on and requested that alL local authotiues begrn movrng towards that

drtsgEisn.

ti) The Counq, Council of Narok rn comphance unth the directrve from rhe

Mrnister decrded to auromate re\renue collecdon at the Maasar Mara Game

Resen,e and therefore advertrsed an Expression of Interest requesung bids

for prov:.sion of a pre-pard smart card system at rhe Game Resenre.

ui) That the procurement process that ied to adverdsement for the svsrem rras

approved by a fuII council meeung and bv the \4rrusrrr.* of Local

Government.

n) That before introducnon of the pre-pard smart card svstem, the Council

could have been collecung only about 40oio of the revenue ftom the Maasar

Mara as the rest is piifered by the revenue collectron cierks.

\, That the Council collects re\renue from the Hotels wrthin the Maasar Mata

based on bed occupanc)'whr-rch the hotels are supposed ro deciare but the

hotels coilude unrh the reveirue clerirs and tour operators and declare less

occuPanc): rate.
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vi) The Council officials visited the Kenya Wildlife Services (K\flS) and the

TatzznnNational Parks Authodty (IANAPA) which 1xa similar systems to

Iearn ftom them how the systems functroned and theit medts'

vti) The Council received bids ftom 17 fums, evaluated the bids and awarded the

tender on 8d November 2010 to Eq"ity Bank Limited. That the signing of

the contract was however done on 196 Apr:t, 2077 after concluding the on-

going negotradons between the parties.

viii) That when Eq*q, Bank went to install the system, thete was tesistance ftom

the Council revenue collectron cletks at the gates in the Maasai Mara

ix) Tha;- after award of the tender and contract to Equity Bank i:mited, two cases

were raken to court, one fi.led in Nakuru High Court Civil Case number 131

of 2011 and another rn Na:robi, H.C petition No. 35 of 2011.

.) That the Council officiais are satisf,ed that the system is good value for

money for the Council as it would increase the Council revenues signif,cantly

and teduce cornrption that was raJTIPaot before'

xi) That the Contract had a terminadon clause contained in Clause 14 on Pages

20 - 22 of the Contract and which thev wete comfortable wrth'

Intenrention by Committee Members

The Members raised the followrng interrentions:

1) Y4eethet papff tickets were stili in use at the entances to the Maasai Mara

and if not, on what dates the PaPeI tickets were wrthdrawn to allow use of

the smalt cards

ii) V4:o were the parues that complarned about the pte-paid smart czud system

and who took the County Council to court seeking to stoP the use of the

smart cards

:1i) V&at is the role of Equrty Bank Limited in the pre-pard smart card

agteement and did it involve collecdon of mone;' on behalf of the Council?

rir) How sure was the Council that during the rnterim period when Equity Bank

was usrng paper dckets, the Bank's employees would not also engage rn the

gnalpractlce (pilfenng of revenue) that the Revenue Clerks of the Council

were commrtfing before?
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O l7hether there r*'as any sigmficant change in revenue collecdon berween

when the Revenue Clerks of the Council were undert king the collecu.on and

when Equity Bank rmplemented the pre-pard smart catd system and if the

Council could avail the figures to the Comminee

vi) What is the amount charged for enttance to the park and the approxrmate

number of visitors erpected rn a vear?

r*) \[hat is the totai cost of the pre-pard smart cald system contract to the

Councii.

'rnii) \[4rether the Council va:eed u,hat rt requested for m the EOI advert and r,]l so

when rhrs variaEon q,as done.

tx) Who &afted the contract document-Is it Eqoig, bank laurvers or Narok

Council lawyers?

") V4:ether there has been rntrmidation of staff of the Council since the marrer

u'as brought up rn patliament by the Member of Parliament for Narok South.

xt) Whether Equrq, Bank had commissroned the pre-pard smart card System as

requrred rn the contract.

Response bl, th. County Council Officials

i) That the Council began pilot of smartcard rn Novemb er 20111 and the

system went live on 72t'December 2011 . That between 19s April 2011

when the contract was srgned and November 2011 when the smatt card

system u,as launched, Equrq'Banli conunued usrng paper tickets as they

implemented the pre-pard smart card s,vstem.

ii) That the cofirmencement of the use of the smart cards would on\' occur

after complete implemenudon of the pre-pard smart card s;'srem and urhen

Eqoiq'Banli u'as awarded the conftact, the prtres agteed to three months

rmplementauon period to enable compietron of Statement of \Works and

rmplementaaon of the pre-pard smart card system.

ut) Shen Eqoiq, Bank moved to the site to rnsrall the s1r51sm, rhere followed

demonstrauons bl yourh rn Narok toum agarnst the svstem and one group

fi.led a case in Nakuru court to stop the rmplementacioa of rhe system.
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,9 That before Equrq, Bank u,as av'arded the cootract, SON4AK was the

revenue collecting agent for the Council rn the country but rnsitors who came

strarght to the gates of the game resefire pard entrance fees to the Council

Revenue Clerks stauoned at the gates.

v) That since Eq"ity Bank implemented the pre-paid smart card system,

revenue collection had incteased sigmfi.cantly and was almost double what

the Council Revenue Coilectron Cierks were collecting and that the Council

would submrt to dre Commirtee 6.gures of the revenue collected per month

ftom ApuI,2017.

.") That the fees charged for entq' to the Game Resen e is USD 70 and the

averzge number of rasitors in a 7,sN is 300,000.

.rr) That the invesurrent Eq*q, Bank was putting rn the contract v,as I(sh. 280

miilion which would have been paid by Narok Counq, Council but due to the

parmersh*p, it would onlv cost the Council IGh, 28.4 milhon.

\.iii) That the advert was an EOI and the Council drd not va{. what it had

requested for in the advert but d:at the-v picked on Equiq, Bank because the

proposal Eq*q'presented duung the bid evaluation presented two optlons;

One where the Council u'ould fulh' ovrn the rnftastructure and equrpment to

cost about iGh. 280 mi-lhon and the second, a co-investrrrent model in urhrich

the Council wouid invest only (56. 28.4 million and the Councii opted for

the Co-rnrrestrnent hosted model.

ui) That Equiq'Bank u,as involved in issuing PaPer trckets as a ttansitofi,

measure before thev installed the pre-pard smart card svstem and that the

Council u'as onlv banllng u"rth Equrq'Bank for convenience as they [26 4r.

option of marntarmng a bank account vath any other bank.

x) That the Contract document was drafted fy )ornt lawyers of Equrty Bank and

those of the Councrl.

xr) That the \{aasar Mara Game Resen e has 10 collecdon polnts and sur

strucrured gates at ufuch revenue rs collected by the Cotrncil officers

themseives.

>::r) That there was no rntrmrdauon of staff of the Council as alleged but that

discrpLnaq' acd.on ''n'as taken agarnst rhe staff/Re\renue C1erks who allowed
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demonsttauons to go oo in the game reserse which led to destructron of the

Equrpment that had been installed by Equrty Bank.

xiii) That Equity Bank was not collecdng revenue for the Council as alleged but

that it had trarned staff of the Council who were to manage the system and

Eq*ty Bank would onl,v be retarned to sen'ice the system as pff the contract.

)uv) That the pre-pard smart card Sysrem had not ),et been corrmissioned as it

was undet pilot tesung unth an rntenuon of go-Jlre date of 12s December

2011. The Council intended to rnvrte the I(enya Naaonal Audrt Offlce and

the Efficieng'Morutoring Unlt before officiaI}1' commrssionrng the system.

xv) The Counq, Council Cierk then rabled a number of documents among them

a coPy of the tender documents, a copy of the fiIes of the cases fi.led rn court

agamst the system and the conttact signed berween the Bank and the

Couocil,

Conclusion by the Chairman

The Chairman then thanked the officiais of the Counq, Council of Narok and promrsed to cail them

back rn case the Com:ruttee requrred anJ, more details. The Cha:r-man reminded them to submit to

the Commrftee the details of the comparative revef,ue collected per month srnce Equrg- Bank came

on board and for the period u,hen Equrq-Bank had not come in.

MIN. NO. /SC2l192l201t - Any Other Business and Adiournrnent

There berng no othet business, rhe Chainnan adlourned the meeung at Firze Minutes past Twelve

noon and tequested the Commrttee to recon\rene at Ten \4rnutes past Tu'elve noon to hear

represencad.r,es of Eq*q, Bank Lrrrrted.

SIGNATURE
a

(Chairperson)

DATE
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MINUTES OF THE 33RD SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (*ith Hon. Ole Lankas) HELD ON TUESDAY 6rH
DECEMBER, }OLI IN THE SIvIALL DINING ROOM, N4AIN PARLIAMENT
BUILDINGS, AI 9.OO A}{

PRESENT

Hon. David Ngugi, MP

Hon. Mahamud Sfuat,IvfP

Hon. AIi HassanJoho, MP

Hon. Oyugr Magwanga, MP

Hon. Gideon Konchella, MP

Hor.. Zakzyo Chenriyot, MP

Hon. Joshua I(utr:ny, MP

Hon. Gideon Mung'aro, MP

A3SENT \TITH A"OLOGY

Hon. Masoud Mwahima, MP

Hon. Fahim Twaha, MP

Hon. Shakeel Shabbir, MP

IN ATTENDAI.{CE

Hon. Nkoidila OIe Lankas, MP

Mr. George Gazemba

Mr. Edwatd Libendi

Chairman

Vice-Chairrnan

Narok South MP

CIe* Assistant

C1erk Assistant

MIN. NO./SC2l185/201t - Preliminaries

The Chairrnan called the meeting to ordet at 9.30 am and opened the meeti.g with a wotd of prayer.

He weicomed Hon. Nkoirlila Ole Lankzs, MP to the meeting and briefed him on the status of the

investigation by the Committee into the pte-paid smart card system Agteement between the Narok

Cor:nty Council and Equrty bank Limited
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MIN. NO./SC2l186/201t - Meeting u'ith Hon. Nkoidila Ole Lankas. MP

The Chairurao informed Hon. Lankas, NIP that as the complarnanq the Commrtee wished to

understand ftom him the issues of contendon in the pre-paid smart card system Agteement between

Narok County Council and Equity Bank. The Member for Narok South gave the following

information to the Committee:

D That he served as the C1erk of Narok Counq' council from 1997 to 1999 and

therefore understood its operatrons succincdl,.

li) That Narok Counq, council is among the richest Councils rn the counuT/ as ir attracrs a large

number of tounsts.

rii) That the Maasai Mara Game Reserve generates about 95ok of the revenue collected by the

Counq' Cogncil of Narok.

iv) That somedme in the year 2070, the Council put out an adverd.sement for Expression of

Interest @OD for Suppiy, Instrlladon and Commrssionrng of a pre-paid smart card

System to assist in collecuon of revenue at the enul'points/gates of the Maasar Mara

Game reserve and therefore curb pilferage and increase revenue for the Counq, Council.

r) That subsequendy many compailes tendered theu'bids and Equrq,Bank Limited was chosen

to harre won the tender.

vi) That he is not opposed to the s).stem per se as the s)'stem desen,es merits but hrs contendon

is rn the procedule followed and the cootents of the contract.

vii) That there is a problem with the au.'arded tender tn drat what is contarned rn the Expression

of Interest adverd.sed is drfferent ftom urhat is contarned rn the contract entered into by

the rwo partres m that the EOI advernsed on Tuesdar,, 16s Februzry,2070 (u'hich he

tabled) requested for "Supply, Installauon and Commrsstomng of a pre-pard smart card

System" u,hjle the srgned Contract (dated 19'h Apd) also prouded for coiiecuon of

revenue

viii)That in his rnew therefore, the procurement process was rregular and illegal as Equrq'bank

irmited was collecdng revenue on behalf of the Council whuch was not tendered for and

that rt was still usrng paper trckers and not the smatt cards as prouded rn the conEract

documents.

u) That ftom the signed Contract document, Equrq, banli u'as to collect re\renue, be the Banker

and only issue penodrc statemeflts of account to the Council.
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I That the Contract further contained a clause requidng the County council to Pay Eq"ity

Bank Limited the difference of a:nounts if the Council collected in aoy year less money

than the minimum of Ksh. 1.5 bilion it had proiected to be collecting.

xi) That the KACC had written a letter on 256 February, 2011 altegrng to have looked at the

system and cleared it yet by that date, the pre-paid smart system had not been instalied.

xii) That after he raised the matter in Padiamen! the County Council began intimidatirlg staff of

the Cor:ncil who were opposed to the system by tansfering them ftom theit stations to

other places by a ietrer signed by Councilors and not by the Clerk of the Cor:nci1.

MIN, NO./SCil187/2011 - Intervention by Committee Membets

The Members sought to know whether Hoa. Lankas was aware of existence of any Council

Resolutioa authodzing the tender as is the requirement of the Locai Govetnment Act which he

answered that that should be a mafter the Com:nittee should eaquke ftom the County cor.:ncil.

Conclusion by the Chairman

The Chairmao then requested the Member to furrish the Committee with any othet tnfotmation

which he may find or remember that may be useful to the Commirtee

MIN. NO. /SC2/188 /2011 - Any Other Business and Adiournment

There being no other busrness, the Chairman ad)ourned the meeting at Twenty Minutes to Eleven

O'clock and requested the Committee to reconvene at 11.00 am to heat the County Couacil of

Narok.

_A-
SIGNATURE... . .. ..

(Chairpetson)

'2C, 1-z
DATE

t> O
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the lmplementation Period by writlen agreement change the nature or frequency
of the Operational Reports from time to time, and

2.3.9 During the lmplementation Period lhe parties shall agree :nd document the
terms and conditions of usage of the Pre-paid Smart Card Service which will be
made available to all persons using the smarl cards.

2.4 Unless otherwise agreed by the parties in writing, the provision of the Pre-paid Smart
Card Seruice shallcommence on-the Go-Live-Date on which date the County Council will
make payment of the balance of the lnvestment Cost in.immediately available funds to
the Bank within seven (7) Business Days of the Go-Live Date. The County Council
undertakes to commence use of the System from this date and to cease all use of the
paper system of ticketing currently in place.

25 ln the event that the UAT is noi successful then the parties shall assess the reason for
the same and shall use best endeavours to rectify the defaull and shall undertake the
UAT again

2,6 During the lmplementation Period, the Bank shall, as agent for the County Council,
distribute and sell papertickets to Users. ltis hereby agreed by the parlies that the Bank
shall designate its branches as selling agents for the paper tickets and shall
communicate to the County Council the designated branches. All revenue collecled from
the sale of the paper tickets will be credited to the County Council's collection accounts
and at the end of every day the Bank shall deduct from the collection accounts lhe, <|:--:-=--
relevarii Service FedEndsh;ll generate a daily report setting out the amounts collected
and the Service Fee paid. The applicable percentage for the Service Fee during this
period shall be seven percent (7%). The County Council will provide the Bank with
sufficient number of paper tickets covering all the relevant categories of Users and all
information that the Bank will require to sell the paper tickets on behalf of the County
Council including the prevailing rates. The County Council shall on the Effective Date
execute all documents and undertake all processes required lo open at least two (2)
collection accounts with the Bank one being a Kenya Shillings denominated account
and the other a United States Dollars denominated account into which the revenue
collected using the Pre-pald Smart Card Service shall be credited into. The paper tickets
will be issued on a non-refundable basis. This arrangement shall cease on the Go-Live
Date when the System becomes operational.

3 TERM

-___--4'3.1 (Subject to Sections 2 and 14) this Agreement will continue in full force and effect from
the Effective Date for the Contract Period

E

e#''
fiEs sha

@

or/'3.2 Every two (2) years during the Term the p ll hold a revieriv rneeting to discuss
lhe performance of the Pre-paid Smart Card Service and to agree on ways in which to
improve its efficiency

4 THE BANK'S OBLIGATIONS

4 1 Sublecl lo lhe lerms o{ lhis Aoreenrent lhe Bank underlakes to lhe CoLrnlv CoLrncil
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4.1.2

4.1.3

lo ensure thal the part of the System belonging to the Bank including but not
fumited to the core pratform, the poinr or sate eq-uipment and orher equ-rpmenr isproperiy functioning and to provide or procure the provision of maintenance
services required to ensure the proper functioning of the System;

to put best endeavours ro ensure the Statement of works is impremenred in
accordance with the terms of this Agreement within the lmplementation perod;

to'put in plaee a distribution network for the sale and loacling of the smart cards
through avenues such as its branches, agents and banking sif service terminars;

,.k t
.,,.-l(,/
" *r*/

\J

4.1.4 to procure for the smart cards and related equrpment to facilrtate card
personalisation. ln this regard the Bank shall at I east lhree (3) months before
January and July of each year provide the Coun ty Council with a quotation for the
smarl cards which the Bank intends to oblain from third parly suppliers. The
Counly Council shall within fifteen (1 5) days of receipt of the quotation inform the
Bank in writing of the number of sma rt cards that the Bank should obtain for the six
(6) months perrod commenci ng in January or in Ju y (as the case may be). The
Bank shall then make the order for the smart cards and invoice the Cou ncil

nty Council does not confirm e num of smart cards thEt
the Bank should offer within the aforesaid period then the Bank shall be entitled to
estrmale and order for the number of smart cards that will be required taking into
account the number of smart cards used in the corres ponding period prior to the
trme of ordering provided no extra-ordinary circumst ance in the opinion of the Bank
was prevailing during that corresponding period;

41tr.1. t-J
marntaining the
rt cards will hp

will provide lhe
in the Escrow

to provide cash management services for,.the revenue colleclion by
Escrow Account where ail the revenue coilected using the sma
creoited in accordance with the terms of this Agreement]The Bank
county council with access to periodic reports on the barances
Accounton a daily, monthly, quarterly and annual basis;

4'1 6 to provide training to the County Council employees in accordance with the
mulually agreed training programs;

4 1'7 to make available to the County Council the operational Reports within the
timeframes agreed on by the parties;

4'1'B lo provide or procure the provislon of the maintenance and suppo( services sel
out in Schedule C,

41'9 to invotce the County Councilfor the Service Fee in accordance with Section 6;

4 1 10 ensure lhal any system malfunctions of the System are rectifled in lhe shortest
trme possrble

4'1 11 allend meelings wlth the County Council in conneclion wrth lhe pre-paid Snrart
card Service r,,,henever requesred lo do so by the county councir

t,\
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4.1 .12

4.1 13

11

identify at least one senior employee to ac1 as the primary contact in relation to this

Agreement and responsibilities related to the Pre-paid Smart Card Service,

although additional employees may be identified as needed; and

lo monitor the System it being acknowledged by the parlies that the System is

composed of hardware, software and equipment based on technology that

changes from time to time.

1..
v

@

5. THE COUNTY COUNCIL'S OBLIGAIIONS

S.,1 Subject to the terms of this Agreement, the County Council undertakes during lhe Term:-

/
5.1.1 / to maintain at all times the lnfrastructure and all other equipment in its possession

through which the Pre-paid Smart Card Service is offered in good working

conditlon;

5.1.2 to put best endeavours to ensure the Statement of Works is implemented in

accordance with the terms of this Agreement within the lmplementation Period;

5.'1.3 to provide transport and accommodation to all persons required to undertake the

implementation of the Statement of Works and all persons required to provide

tralning, maintenance, upgrading, compliance spot checks, supervision and other

relateJ aciivities in the Reserve or in its premises during the Term;

5..1.4 to provide the persons referred to in clause 5.1.3 with access to the Reserve and

its premises to enable them undertake the work required and to ensure that its

employees, agents and representatives co;operate with these persons to enable

them to undertake their work,

5.1.5 to undertake continuous education, promotion and marketing of the smart card

to the general public aggressively to the best of its ability;

5.1.6 to provide all information and responses required from the County Council by

the Bank within the required time frames, time being of the essence;

5.j.1 lo advise the Bank promptty in writing of any new laws and regulations which come

into force which alfect or relate to the Pre-paid Smart Card Service or which would

alfect the transactions contemplated in this Agreemenl including any revised raies

for Users which shall be provided immediately the same are approved by the

County Council and in any case not later than thirty (30) days before the coming

into force of the revised rales;

5.1.8 { to provide sufficient space in the County Council's premises to place the

lnfraslructure and other relevant equipment which form part of the System and to

ensure that the same are safe and maintained in an environment necessary for

them to function optinrally and that the placement and use cr lnfraslructure and

other related equipment will be at all times in accordance rn'ith all applicable laws

and regulations;

e
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5'1 9 to provide adequate, qualified and well lrained personnel at the entry points and in
the Resenre to undertake the process of facilitating payment by the Users using
the Pre-paid smart card service and ro ensure enfJrcement;

51'10 to provide the Bank with real lime access and all required inlerfaces to connect to
the points of sale located in the Reserve or at the County Council's premises to
enable the Bank to provide the pre-paid Smart card service;

5'1.11 -ti; notify the Bank ona real time basis of any system malfunclions in the System
which it becomes aware of and to ensure that any syslem malfunctions within its
control are reclified in the shoriest time possible;

5'1 12 to prolecl all lntellectual Property Rights of the Bank which the County Council has
access to and not to do anything which would violate such lntelleclual property
Rights;

5'1 13 not to undertake any procedures or activities which will affect tire operation of the
System or the Pre-paid Smart Card Service or the generation of the Operational
Reports;

5'1'14 to ensure that all Users will during the lmplementalion period obtain paper
tickets through the distribution network put in place by the Bank and from the
Go-Live Date obtain access to the Reserve and pay forcn/ ,.tiuiti6

. chargeable by the County Council in the Reserve only t'hrough the pre-paid
Smart Card Service;

51'15 to pul in place revenue assurance checks and enforcement mechanisms that
ensures that no visitors enter the Reserve or Users underlake any activity or
uiiiise the facitrties in the Reserve which are chargeable by the County Councit
without using the Pre-paid Smart Card Service ,nd to enforce penalties against
any person who violates the requirements 1o use the Pre-pard Smart Card
Service including spot checks and equipping its personnel with pojnts of sale
that allow lhem to charge through the Pre-paid Smart Card Service any on spot
charges, fines, surcharges and penalties within the Reserve and on exitinq theReserve, i

5'1'16 to within twenty one (21) Business Days of the Effective Date execute a
merchantservices agreement with the Bank in lhe form sel ouI in Schedule F to
support the sale of smart cards to persons using debit or credit cards through
the Bank's point of sale terminals;

5'1'17 lo provide complimentary entry into the Reserve only through the use of the
Pre-pard Smart Card Service as may be agreed by the parlies from time to time,

5 1 1B make prompt payments to the Bank in accordance with the provrsions of Section 6,

5'1 19 atlend meelings with the Bank in connection i,vith the Pre-pard Smarr Card Service
whenever requesled lo do so by the Bank

/'-.....-

t

(
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51.20 identify at leastont'senior employee lo acl as the plmary contact in relation to thts

Agreement and responsibilities related to the Pre-paid Smart card Service

alinough additional employees may be identified as needed:

5.1.21 it will not enter into any arrangement or agreement with a third party for the

provision of servtces and products similar to those olfered under this Agreementor

for the purposes of managrng the collection of revenues from Users and hereby

. grants the Bank the sole and exclusive rights to provide the-services agreed to

herein during the Term;

5.1.22 to provide security for the point of sales at the entry points and the equipment

located at the eniry points and at the County Council's premises used for the

purPose of this Agreement;

5.1.23 undertake and perform all other actlvrties relatrng to the administration of the Pre-

paid Smarl Card Service as the Bank or any competent authority may reasonably

r.quire or as are setout in or contemplated by this Agreement; and

5.1.24 to maintain during the Term at least two designated collection accounts one

denominated in Kenya Shillings and the other in United States Dollars to which the

revenuecollectedtl.rroughthePre-paidSmartCardServicewillbetransferredto
fromtheEscrowAccountinaccordancewiththeprovisionsofthisAgreementand
the County Council shall coguder maintaining its other revenue and operational

accounts with the Bank and Ibtrining other banktng services from the Bank'

The county council will not (either on its own behalf or lor or with any other person, whether

oirectry or indirectly) without the express written consent of the Bank employ or otherwise

engage any person who is or waS tl-re Bank's employee, director, officer' agent' consultantor

associate involved in the setting up of the syslem or the provision of the Pre-paid smart card

Service at any time during tnJ lerm of thii Agreement or for twelve (12) months after the

termlnation of this Agreement howsoever [ermrnated'

e

5.2

61

6PA YMENT OBLIGATIONS @

The Bank shall charge the Service Fee for

relevant percentage payable as Service Fee

providing the Pre-paid Smart Card Service The

shall be as follows:

61.1 {or the flrst four (4) years of the Term - seven percen r (7%) of the total revenue

collected lhrou htheS tem;
of the total revenue

6.1.2 next three years of the Term - slx Percenr (6%)

collected System and
the total revenue613 for ext three (3) Ye ars oi the Term - five Percent (5%)of

collected through the SYstem,

provided that if the total revenue collected between lsrJuly and 30h June of any year is less

than Kenya Shillings one billron flve hundred millron (K Shs 1 ,500,000,000 00) (the

,lilrnimum Revenue") tlren lhe counly council will be required tc pay lo the Bank in addrlion

lo ttre Service Fee parcl based on the lotal revenue collecled rn thai year a Service Fee eqtral

lO llr.-- relevanl perCenlaoe lr,r llral 1,ear (aS Sel Otrl ttr iirts t;lirll:r': [' 1) nr'-rllrl11la'] [r'" [111v

I,i.r,-, li, I,,rl(,i) rri flr, rilllr-',-r1',' l,r-l1r,r'ri'ir li"-- | !11rrtl,'ttt | - rli ;-'; rl ;11;' 'i'I r; ' " t''

-ta,\'- t"
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collected in thatyear. The aforesald diflerence wrll be paid during the penod belween lsrJuly
and 30rh September of lhe year immediately after the year rn question

On the loading of a smart card using the Pre-paid Smart Card Service the Bank will credit the
Escrow Account until lhe earlier of such time as the smart card will be used for purposes of
making payment or the expiry of fourteen (14) days from the date of loadrng at which point
lhe amounldeducted from the srnartcard or in the case of the expiry of the said fourteen (14)
days, lhe loaded amount or any balance not utilised will be debited from the Escrow Accounl
and the balance will be credited to the County Councils designated collection accounts held
wtth the Bank. ln this regard payment of the Service Fee will be deducted from the relevant
County Council's designated collection account at the end of every day However, in the case
of the Service Fee payable i{ there is a total revenue collected in an year is less lhan the
lv4inimum Amount as set out in clause 6.1 then the Bank shall be entilled to deduct such
Service Fee from the the County Council's des nated collection accounls rn accordance wilh

VI AUSC e part res recognlse UIU ransa ns are
offline then the crediting and debiting as aforesaid will be undertaken as and when oflline
reconciliations are undertaken. The County Counctl may request the Bank in special
circumstances where valid reasons have been given as to why the loaded amount has not
been utilised lo extend the validity period of the loaded amount in a particular smart card in
which case the Bank shall re-validate the loaded amount. The County Council wili be
required to give adequate notice io enable the Bank to re-validate the loaded amount.

lf any money is owed to the Bank by the County Council which is nol paid through the direct
debit mechanism set out in clause 6.2 then the Bank shall raise an invoice for any such
amountwhich the County Council shall be required to pay within fourteen (14) days from the
date of receiptof the invoice. lf the amouni raised is notpaid within seven (7) days of the due
date for payment the Bank shall send the County Council a reminder of the unpaid amount.

in consrcieration for the Banx providing the marntenance and support services set out rn

Schedule C and in part 2 of Schedule D and to accommodate any requirements for
upgrading, modtfying or altering the System which are necessary for purposes of ensuring
the efliciency of the System, the amount due and payable to the Bank shall unless
othenruise agreed in writing by the parties be as provided ln part 2 of Schedule D.

Where there is a disagreementon the amountpayable by the County Council to the Bank
as set out in lhe invoice raised by the Bank under clause 6.3 the parlies agree that the
amount NOT tn dispute shall be settled in accordance with ih='d terms of this Agreement
and the respective heads of financial matters of the parties shall hold a meeting withrn
fourteen (14) Business Days upon requestof the disputing party to compare statisiics and
other pertinent information necessary to reach an amicable conclusion. Such a meeting
rnay be held by way of a telephone, video conference or other suitable means of
communtcation provided that the representatives of both parties can communicate
effectively

Where any payrnent to be made by lhe County Council to the Bank in accordance with the
ternts of this Agreement falls due on a date which is not a Business Day lhen such pavmenl
shall be made on lhe nexl Busrness Day follorving such due date.

S;hould ths County Councrl farl to make iull or lrrleous payment crf any rnvorce due rrr

a.ir-ca,r(J;;tr,r_. vvrllr ilte lelt'ls c,i litrs,l,qreentenl orr lhe dLre cjale ll-reret,f, lhe Ranl, s.hirll 1,,.

,I,

(

6.2

63
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entitled to charge and receive interesl on the amount outstanding, calculated from the due
date to the date on which the invoice is actually paid in full, at the rate of two percent (2) per
month. The County Council agrees that this is a reasonable pre-estimate of the Bank's loss
that will be suflered as a result of the County Council's late payment.

6.8 The Service Fee is inclusive of any VAT and withholding tax payable but exclusive of any
other rates, taxes, duties, charges or imposts which may be or become payable thereon.

- Accordingly, the Bank shall be entitled to add any such rales taxes duties charges or imposts
at the prescribed rate, to the Service Fee payable.

6.9 lf, in any event the County Council is required to withhold any laxes from any payment due lo
the Bank the County Council shall issue the Bank with the withholding tax deduction
certificalion in respect of each payment on the same date on which payment of the relevant
invoice to which withholding tax deduction certificale relates to is made.

6.10 Unless othenvise agreed between the parties, the currency for invoicing and payment will be

in the currency of the expenditure and in the case of the Service Fee shall be in the currency
in which payment is made by the Users

7 ACCOUNTS, OPERATIONAL REPORTS AND INTELLECTUAL PROPERTY RIGHTS

t.t Without prejudice to the foregolng provisions of this Agreemenl, each party shall maintain
full detailed and accurate and proper accounts and records in respect of the transactions
carried out in relalion to the Pre-paid Smart Card Service.

1at.L The Bank shall make available to the County Council the Operational Reports using suclr
means as shall be agreed belween the parties from time to time including electronic or
written means.

7.3 The County Council shall permit the Bank or other persons appointed by the Bank with
reasonable notice, to inspect the County Council's internal accounts relatrng to the

collection of revenue from the Reserve, in order to verify any delails pertaining to this
Agreement.

7.4 Ihe County Council acknowledges that the Bank owns (whether absolutely or through
Iicence from third parties) and will continue lo own all lntellectual Property Rights
contained in the System and the Pre-paid Smarl Card Service (including, but not timited

to any new releases, modifications or translations made by or for lhe Bank by any party),

and further acknowledges thal the lnlellectual Property Righls in the System and the Pre-
paid Smart Card Service are, shall be and shall remain the property of the Bank as

aforesaid and lhe Bank is at liberly to sell a similar system to the System or to offer a
similar service to the Pre-paid Smart Card Service 1o other third parties and that this

Agreement does not in any way granl the County Council exclusive rights to the use of
the System or the Pre-paid Smart Card Service. The Bank shall indemnify the County
Council against all losses that it may incur in relation to use of the Bank's lntellectual
Property Rrghts by third parties.

The Barrk aqrees. r,vith the consenl o{ lhe Counly CoLrncil, whrch consent is here[ry
qtven, lc, tncludE lhe Counlv Cc,uncil'" nan-re (:)r looc arrd 1l-re F.eserve's nante c,r logc, or

;;'-ry r,ll-;r.,; il-,nr'. llr,-i1 .llltll rll'iltlrr-. i,1t rl I1,: tl,l,l,, ,,1r-i l,V 'i-1,, /-,)illij), '-,,i1,1,.11 r)l I i,:jr-lt l,li.
(
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paid smart card sold and on each permanent exterior sign for each of the locatrons
where rt is otfenng the pre_paid Smarl Card Service.

7 '6 The County Council may, with the Bank's consent or approval, use the Bank,s names,logos, trademarks, servtce marks, or other intelleciual property 
- 
rn advertrsing,

educalronal or promotional materials approved by both parties used in reiahon to thePre-Paid Smart Card Service during the Term.

. 8, WARRANTIES AND REPRESENTAIIONS

B.'1 The Counly Council:

8 1.1 represents and warrants to the Bank in the terms setoutin clause 8.2;

B 1'2 accepls that the Bank is entering into this Agreemenl in reliance upon each of the
County Council s warranties; and

B'1 3 underlakes to disclose to the Bank immediately anylhing comes to the notrce of the
County Council which rs or may be inconsisteniwith' ,ny-ot its warranttes.

8.2 The county councir warrants and represents as foilows:

8'2'1 The County Council is duly established and validly existing under the laws of Kenya,

B'2'2 The County council has the legal right and full power and authority to enter rnto andperforrn this Agreement and any other documents to be executed by the County councilpursuant to or in connection with this Agreement which when executed will constrtule
valid and binding obligations on lhe countv council in accordance with their.respective
lerms and the signalories who have executed this Agreement on its behalf have 1he
necessary power and aulhority to bind it;

B'2'3 The execution and delivery of, and the performance by the county council of rls
obligatrons under this Agreement and any other documents lo be executed by the counly
Councilpursuant to or tn conneclion with this Agreement will not result in a breach ol anyproviston of its enabling legislation or result in a breach o{ or give any tn rJparty a right lotermtnale or modify, any agreement licence or other instrumenl that affecl rhe abilrty ofthe County Council to fulfrll rls oblrgations under this AgreemenI or resull in a breach ofany order judgment or decree of any court governmen-tal agency or regulatory body towhich the Counly Councii is a party or by whiih the County councit is borind,

B2'4 lt has complred with the Local G^o_vernment Act (Cap 265, Laws of Kenya), publrc
Procurement and Drsposal Act, 2005, Laws of Kenya and the publrc procuremenl andDisposal Regulations, 2006 with regard to awardlng this contract to the Bank andentering into this Agreement;

B2'5 lt shall as soon as is possible but in any evenl not more than lwenty one (21) days fromthe Effeclrve Dale obtain wrttlen confirmation from the governmenl lirrc,ugh the h4rnrstrv ofLocal Governmenl or olher relevant mrnistrv lhal lhe lerms of this Aqreemenl wrll ire
btndrnq LrPon all sul-rseqLrenl counly councrls, counlv governnrenls c)r oll-re,r s,,jr(,E!,s,._rr-. ir-l

l-
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title and permitted assigns of the County Council that will have lhe ownership, control and

entitlement to lhe revenue of the Reserve;

There are no pending or threatened lawsuits claims, disputes or actions that will

adversely affect the County Council's ability to perform its obltgations under this

Agreement or which will hinder the implementation of the transactions contemplated in

- lhis 
Agreement in accordance with its lerms; and 

_

It has convened and held all the approprrate meetings and passed the resolutions

necessary to authorise this Agreement.

ln the case of breach of any of the warranties above, the County Council shall, at its

expense, indemnify, defend, save and hold harmless the Bank from and against any and

all claims, losses, expenses or judgement incurred by the Bank in relation to the breach

of any of the warranties given by the County Council'

The Bank warrants and represents as follows:

It is duly incorporated and validly existing under the laws o{ Kenya;

It has the legal right and full power and authorrty to enter into and perform this Agreement

and any other documents to be executed by it pursuant to or in connection with this

Agreement which when executed will constitute valid and brnding obligations on il in

accordance with their respective terms;

The execution and delivery of, and the performance by it of its obligations under this

Agreemenl and any other documents to be executed by it pursuanl to or in connection

*ith tni= Agreement will not result in a breach of any provision of its constitutional

documents 
"or 

result in a breach of or give any third party a right to terminate or modify,

any agreemenl licence or other instrument that affeci its ability to fulfill its obligations

underlhis Agreement or result in a breach of any order judgment or decree of any court

governmentJl ,g.n.y or regulatory body to which it is a parly or by which it rs bound; and

It will perfornr the Pre-paid Smart Card Servrce in a professional and workmanlike

manner and in accordance with commercially reasonable industry standards.

ln the case of breach of any of the warranties above, the Bank shall, at lts expense,

indemnify, defend, save and hold harmless the County Council from and against any and

all claims, losses, expenses or judgement incurred by the Counly Council in relation to

the breach of any of the warranties given by the Bank.

CONFIDENTIALITY

parties, 1o the extent of their contractual and lawful righl to do so, will exchange

proprietary or confidenlial inlormation as reasonably necessary ior each to perform its

obli'gations under this Agreement All in{ormation relaling to this Agreement prrovided bv

eithlr parly to the other, whelher oral or wrillen whether or nol rdenliiied as confidentral or

proprielary rn wrilrnq is lrereby cJeenir.cj io lLe confidenllal arrd;'1i-r1'rtielDr! inlc'rttraiiot-i

r
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Except as provided in clause g 3, a parly receiving Proprielary lnformatron pursuant
hereto (the "Receivrng Party'), shall no[ wrthoul thJ prior wrrilen consenl of the party
disclosing such information (the'Disclosrng Parly"), (r) use any portion of the proprietary
lnformation for any purposes other than the purposes of this Agreement, or (ii) Jsclose
any portion of the Proprietary lnformation to any persons or entities other than the
employees of and consultants to the Receiving Party who reasonably need lo have
access to the Proprietary lnformation in connection with the purposes oitni, Agreemenl
and who have agreed to protect proprielary lnformation as !hough they were J party to- 
this Agreement.

A Receiving Party will not be liable for disclosure of Proprielary lnformation, or part
thereof, if lhe Receiving Party can demonstrate that such Proprietiry lnformarion 1i; was
in the public domatn at the time it was received or subsequently enlered the public
domain through no fault of the Receiving Party; (ii) was known to or was in the
possessron of the Receiving Party at the time of receipt; (iii) became known to the
Receiving Parly from a source other than the Disclosing iarty without breach of an
obligation of confidentiality. ln the event of any legal actLn or proceeding or asserted
legal requirement for dtsclosure of Proprietary lnformation furnished hJreunder, lhe
Receiving Party will promptly notify the Disclosing Party and, upon the request and at the
expense of the Disclosing Party, will co-operate, to the extenl permitted by law wrth the
Disclosing Party in lawfully contesting such disclosure. Except in conneition wrth any
failure to discharge its responsibilities under the preceding sentence, the Receiving party
will not be liable for any disclosure pursuanl to any courl 6rder or other lawful and"proper
demand by any competent authorily.

Proprieiary lnformation will remain the property of the Disclosing parly and will, at lhe
Disclosing Party's request and after it is no longer needed to-r tne purposes'of thrs
Agreemenl promptly be returned thereto or destro,ved, together with all ccpies r-nade by_
the Receiving Parly and by anyone to whom such Proprietary lnformation has been made
available by the Receiving Party in accordance with the proul5ron, of this Section g

The obligations under this Section g shall survive lermination of this Agreement.

( 10, FURTHER ASSURANCE

101

102

Each party shall at any time if and when reasonably required by the other party execute
such documents as may be required rn order to give full effect to this Agreemeni.

The Bank shall be entitled to place reliance upon and to act on any notrce confirmation
certificate information or correspondence received (whether in writing or electronic form)
from lhe County Clerk or any other authorised representative of the County Council as
notified from time to time to the Bank by the County Clerk in writing in conneition with the
Pre-paid Smarl Card Service and the Bank shall not be under any obligation or duty lo
consider the genuineness authenticity or correctness of any such notice confirmalron
certificate rnformalion or correspondence.

\4/rthoul preludrce to clause 10.2 above, the Bank shall be entrlled lo underlake such
inqutrtes tn cotrneclion with an)/ slalements reports or in[ormalron provided to thern by
llre Counly ['outrcll in conneciton wrlh lhe Pre paid Snrari Carc1 Slervice arrd lhe Cruntv

10 3
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Council agrees to co-operate with and furnish such information or explanations as are
sought by the Bank in connection with such inquiries.

11 FORCE MAJEURE

11.1 Neither party will be liable in respect of any delay in performing, failure lo perform or

failure to adequalely perform any of its obligations hereunder in consequence of any

circumstances beyond the control of the affected party which'could not hav'e been:'
prevented by the exercise of reasonable care by such party and where such

circumstances render impossible the performance, adequate performance or punctual

performance of thal party's obligations under this Agreement. Such circumstances will

include (butwill notbe limited to) the following events and circumstances:

11.1 .1 any act of God;

11.1 .2 any war or-hostilities (whe{her war be declared or not);

'1'1.1.3 any sabotage, riots or other act of civil disobedience, civil commotion, rebellion, act of a
public enemy or invasions;

11.1.4 any judicial actions, strikes, lockouts, industrial disputes or actions of any such nature
(save where such events are brought about by an act or omission on the pari of the party

affected or its licensees, servants or agents);

'11.'i.5 any storms, floods or other inclement weather, earlhquakes, subsidence, epidemics or

other natural physical disasters; or

1 1.1 .6 fire, accident or explosion

11.2 The party aflected by any of the circumstances referred to in clause 11.'1 shall promptly
notify the other party (the "Force Majeure Notice") when such circumstances cause a

delay in performance, failure in performance or failure in adequate per[ormance and

when they cease so to do. lf such circumstances continue for more than three (3)

months after the date of the Force Majeure Notice, the party not aflected by the

circumstances referred to in clause '11.1 may lerminate this Agreementforthwith.

12 INSURANCE

It.t Each parly shall maintain insurance upto the full replacement value for all lnfrastructure

and other equipment in its possession used in the provision of the Pre-paid Smarl Card

Service.

12.2 The County Council shall not do anything which will result in the insurance taken up by

the Bank for any equipment used for purposes of providing the Pre-paid Smarl Card

Service being voided (whether in part or in nrhole) or lhe premiums payable betng

rncreased by the insurance company and the County Council shall be liable lo pay or

contribule towards the cosl of such increase in prenriunrs or shall make good tfre lcss or

damage incurred in lhe errenl of the insLrrance nroney being rvhollv or parlially

irrecoveraLrlg [1r 16.3sr'rr r-){ ajn acl crr de{aLrll crl llrr: Cottirly Cor"rnr:il t)r ii:, sr.:'ri,,;]tt1s r
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13 LIMITATION OF LIABILITY AND INDEMNIIY

tJ I The County Council acknowledge lhat the Bank's obligations and Iiabilities in respecl of

the subject malter of thrs Agreement are exhaustively defined herein (and tn any

document referred to herein). The County Council agrees that the express obligations

undertaken by the Bank in this Agreement is tn lieu of and to the exclusion of any other

warranty, condition, term, underlaking or representation of any kind, express or implied,

slatutory,-pursuant to common law or olhenryise (including without Iimltation, implred

warranlies or conditions of merchantability, of fitness for a particular purpose, o{reliability

or availability or accuracy) relating to the matters undertaken by the Bank pursuant to or

in connection with this Agreement. Without prejudice lo the generality of the foregoing the

Bank shall not be responsible for any special collateral, exemplary, punilive, indrrect,

rncrdental or consequential losses or darnages (rncluding without limitation, damages for

loss of goodwill, loss of profits or revenues, loss of savings, loss of use or interruptions of

business, loss of confidential or other information, personal injury, for failure to rneet any

duty including, wlthoul Irmitation, of good faith or of reasonable care, for negligence or lor

any other pecuniary or other loss whatsoever) (rncluding any costs or expenses tn

respect thereof) whether arising under contract, torl (including negligence),

misrepresentation (whether intentional, negligent, reckless, innocent or othenvise) slrtct

liability, breach of contract or othenvise howsoever.

132 Each party must at all times, and does hereby, indemnify and keep indemnified the cther

party and its offlcers, employees, agents and sub-contractors (the "lndemnifred Persons")

from and against any loss, damage, cost, expense (rncluding legal costs and expenses

on a solicitor and own clrent basis) or liability whatsoever incurred or any clatnn, suit,

demand, action or proceeding suffered by the lndemnifred Persons as a result (whether

in whole or in parl and whether directly or indirectly) of any wilfully wrongful, unlawful or

grossly negltgent acl or omissron of that party or any of that party s personnel in

connection with thts Agreement.

13.3 The parties agree and confirm that the Bank shall not have any contractual relationshtp

tion to the the Pre-Pard Smart Card Service tn

accordance with the terms of this Agreement and that any services offered directly lo I he

Users pursuant to lhe terms of this Agreement are as agent of the County Council The

County Council hereby indemnifres the Bank against all claims made by the Users

against the Bank in relation to the Pre-paid Smarl Card Service. ln addition, the Counly

Council shall handle all claims of refunds in relation to amounts loaded on the smart card

but notutilised by the Users in accordance with its own inlernal procedures

14, TERMINATION AND CONSEQUENCES OF TERMINATION

I

14 1 Any pa(y may terminate this Agreement i{ the other parly commits a material breach of

any of iis obligatrons under this Agreemenl provided that, if such breach is capable of

remedy, a notrce rn wriling has frrst been served on the breaching party setling out lhe

nalure of lhe breach and the breaching party farls wrthin fourteen (14) days to remedy

such breach to the reasonable satisfaction o{ the other party

Any party may lernrinale this Aqreement by wnlten notrce r"rithout preludrce lo rls rrqhls'142
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14 2.1 if any material partof the property, assets or revenues of the other party are sold
or disposed of or threatened to be sold or disposed of (otherwise than in the
normal course of lrading) whelher in a single transaction or a number of
transactions or is nalionalised, compulsorily acquired, seized or appropriated, or

14.2.2 if the other party is liquidaled or wound up or passes a resolution for voluntary
winding up (othenvise than for a bona fide reconstruclion or amalgamation) or if
similar or analogous proceedings are instituted againstor laken Uy tnat ,rny, o,.

14.2.3 if the other party shall have a receiver or an administrative receiver appointed in
respect of ali or any part of its assets or if similar or analogous proceedings are
instituted against the assets of that party or

14.2.4 if the other party enters into an arrangement for the benefil of its credjtors; or

14.25 iftheotherpartystopscarryingonbusinessorcommitsanactofinsolvency; 
or

14.2.6 if the other parly suspends its operations or conducts itself in such a manner as' to create a reasonable expectation that it intends to suspend its operations.

A termination notice shall become effective as of the day it is issued by the non-
breaching party save in the case of a termination notice issued pursuant to clause 14.1
when the termination notice shall become effective on the expiry of the grace period
referred lo in clause 141rt the breaching party shail not have remedied the breach to the
satisfaction of the non-breaching party.

v
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14.6

c0mmercta
without the

The Bank may terminate this Agreement if the County Council does not approve
proposal to modify, alter or upgrade the System and in the Bank's assessment it i

unviable Bank to conlinue providi the id

a

S

rd Service
modiflcation, alteration or u e

14.5 Upon a lermination notice becoming elfective (howsoever terminated ), the Bank sha lbe
entitled to immediately suspend the operation oi the pre_ paid Smart Card Service and
shall effect no further transaclions in relation to the pre-paid Smarl Card Service but shall

A
@

be enttlled lo deduct from the Escrow Account a monies owed to it prior lo the
termi ras the termination. The Bank sha
prepare a final sta
final siatemenl oi'
fourteen (14) days

tement of account and the party found to be owrng other afler the
account is p repa sh al ma payment of lhe amount owed within
of the date when the statementof account is finalised

Upon termination of the Agreement (howsoever terminated), all rights and obligations of
the parties hereunder shall cease, except:

14.61 such rights and obligations as may have accrued on lhe date of termination; and

14.6.2 such rights and oblrgatlons as are expressed lo survive beyond the lerminatron ol
this Agreenrent.
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lal4/me Bank shall be entitled immedrately upon rerminahon of this Agreemenl (howsoeverI termtnated) to access the Reserve and the County Council's premises to retrieve any
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undertaking a huge capilal
id Smart Card Service which
d of time n consideration of
nated before the expiry of the

eighth (BIh) anniversary of the Go-Live Dale (unless thrs Agreement is terminated due to

the default of the Bank), the Bank sha be entitled to receive as liquidated damages from

r Jy Council an amount equivalent to the Service Fee il wou d have received for

{
the period remaining to the eighth (Brh ) ann

the li/inrmum Revenue per year pro rated for any incomp ete year. The County Council

versary of the Go-Live Date on the basrs of

acknow edges that this is a reasonable pre-estimate of the oss thal the Bank will suffer
arising from a premature termination of the Agreement

,15. 
NOTICES

151 All nolices or other communications to be given or made under thrs Agreemenl shall be
made tn writing, and be deemed to be duly given or made when delivered on a Business
Day during normal business hours or frfteen (15) days after being put in the post by
regislered post at its address specified in clause 15.2, or at such other address as such
parly may hereafter specify for such purpose to lhe other party by, notice in accordance
with this clause'15.1.

15.2 The addresses referred to in clause 15.1 are

15.21 in the case o{ a notice given to the County Council

THE CLERK
COUNTY COUNCIL OF NAROK
NAROK TOWN
P.O. BOX 19, NAROK
KENYA

15.2.2 in the case of a notice given to the Bank

MANAGING DIRECTOR
EQUITY CENTRE, gTH FLOOR
HOSPITAL ROAD, UPPERHILL
P.O. BOX 75704 00200
NAI ROBI.

15.3 lf in accordance with the above provisions, any such notice or other communication
would otheruise be deemed to be given or made outside normal working hours in the
place o{ service of the notice or other communrcatron it shall be deemed to be given or
made al the starl of normal working hours on the next usual rvorking day

A the Coun
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GENERAL

Neither parly shall be atliberty to assign, delegate, sub-contractor othenvise transfer any
or all of its rights and.obligations under this Agreement without the consent of the other
party (which consbnl shall not be unreasonably withheld or denied) unless required by
any applicable law or regulation.

This Agreement (together with any documen.ls referred to in this Agreement) constitules
the whole agreenient between the parlies relating to the matters contempiated herein
and no party has relied on any represenlation made by any other party which is not a
term sf this Agreement. No waiver, alteration, variation or addition to this Agreement shall
be effective unless made in writing on or afler the date of this Agreemenl*by the parties
and accepted by an authorised signalory of each of the parties. N; agent or
representative of any party has authority to make, and the parties shall not be bJund by
or be liable for, any statement, representation, promise or agreemenlnotselforth herein.

Failure by any of the parties to exercise any rights under this Agreemenl in any one or
more instances will not constitute a waiver of such rights in any other instance. Waiver by
any of the parties of any default under this Agreement will not be deemed a waiver of any
other default.

lf any provision of this Agreement shall be held to be illegal void invalid or unenforceable
under the laws of any jurisdiction, the legality validity and enforceability of the other
provtsions of this Agreement shall not be affected and the legality validity and
enforceability of the whole of the Agreementin any other jurisdiction shallnotbe aflected.

Save as may be contemplated in this Agreement, nothing in this Agreement creates a
relationship of employer and employee, joint venture or partnership between the parttes.
A party shall not represenl to any person thal it is authorised to act on behalf of another
party, except in accordance with the provisions of this Agreement or where acceptable
written proof is provided.

Any action required or permitted to be taken, and any document required or permitted to
be executed, under this Agreement by any parly may be taken or execuled by the
authorised representatives of such party.

This Agreement may be executed in any number of counterparts and by the different
parties herelo on separate counlerparls each of which when executed and delivered
(whether by facsimile or othenruise) shall constitute an original but all such counterparts
shall togetl-rer constitute one and the same instrument.

For the purposes of preparing this Agreement the advocates of the County Council are
Momanyi & Associates for the purposes hereof of M'pulla House, Arboretum Drive, Off
State House Road, Post Offlce Box Number'10479-00100, Nairobi and the advocates for
lhe Bank are Anjanrualla & Khanna Advocales for lhe purposes hereof of ALN House,
Eldama Ravine Gardens Post offrce Box lrtumber 200 0606, Nairobi, Kenya

GOVERNING LAW AND DISPUTE RESOLUTION

6

@
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17 .2 The parlies shall use their best efforts lo amrcably settle any drspute, controversy or
claim aristng out of or in connection with this Agreement (rncluding any question
regardtng its interpretation existence validity or lermination). lf such drspute controversy
or claim cannot be settled within ten (10) days after receipt by orie party of the other
party's request for such amicable settlemenl, the parties shall refer the dispute to a

medtator agreed upon between them and if within ten (10) days of one party requesting
medration the parties do not agree on a medialor or fail to settle the dispule through
mediation, it may be referred by any party to and finally resolved by arbitration. The
provisions of the Arbitration Act, 1995 shall apply to all such arbitration proceedings and
the arbitration shall be held in Nairobi. The tnbunal shall consist of one arbitrator lo be
appointed by agreement between the parties within ten (10) days of the firstdate when a

parly gives notice of the identity of the proposed arbitralor Failing such agreement lhe
arbitrator shall be appointed (upon application by any party) by the chairman for the trme
being of the Kenya Branch of the Chartered lnstitute of Arbitration of the United Kingdom
The language of the arbitration shall be English.

17 .3 Tlte award of the arbitrator shall be flnal and binding upon the parties and any party may
apply to a court of competent jurisdiction for enforcement of such award. The award of
the arbitralor may take the form ol an order to pay an amount or lo perform or to prohibrt
certain activilies. Notwithstandlng the foregoing, a party is entitled to seek preliminary
injunctive relref or interim or conservatory measures from any courl of compelent
jurisdiction pending the final decision or award of the arbitrator.

lN WITNESS WHEREOF this Agreement has been executed by the parlies as of the day and the
ye ar hereinbefore writlen.

SEALED with the Common Sealof
THE COUNTY COUNCIL OF NAROK
ln

CHAI

CLERK /

(

(

SEALED with lhe Common Seal of
EQUITY BANK LIMITED
.ln presence o{:

DIRECTOR

r
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Equily Bank's technical prepaid solution to Narok County Council is outlined below together with
its functional requirement.
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Figure 1: General System Architecture

1. Online Registration System

1.1. Overview
Online Registration will enable tourists and citizens alike to enter their personal details on a web
interface so as to be issued with a Maasai Mara Card. Tourists/Citizen will access a web interface
from a tour company site, Maasai Mara site or Equity Bank site. They will be required to.fill in
their personal details and select the activities they wish to participate in. The cost oF the park
entry and activities will be invoiced to them and the registrant can pay for the bill online via the
payment gateway.
After registration, the information submitfed from the interface will be processed and stored in a
database. The information will be used to issue a personalized tvlaasai Mara Card to the
registrant, Personalized means that the card will bear the registrant's name. The personalized
Maasai Mara card issued will be pre-loaded with the invoice amount.

a
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7.2. Logical Design
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1.3. Data Flow Diagram

$
^
efitre rffi*@' ,%

t&
//

"-*tr/
'.-i\._\J

sU( ]..!.S!i

{amm,w-q

['J*vlseffiffi #
(

i'r

I

). t



7.4. User Interface Dia ram

HOLIE
IAr-ElqEEil:

AIOVTVS CONTACTVS

1.5. User Interface Components
The User interface will be composed of :

i.) General information on the Maasai Mara Card and how to use the card.
ii.) Log in page
iii.) Registration module for tourists and tour agents-to register first time.
iv.) Registrant profi)e page- for tourist to manage their personal rnformation
v.) Maasai Mara Card transactions page- to view card transaction per time period or per trip

the tourist made.
vi.) Contact us or Feedback form Page

vii.)Heip sectlon - "hor,v to" solutions and capabilily to chat Contact Centre

@
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1E Online Registration Requirements
The System will be internet Based. The Client will access the system on-line.

All chargeable items u'ill be included. The tollowing provides a non-exhaustive list of
items to be included:-

o Landinq Fee for Aircraft
o Entry Fee for Vehicle
o Names of client (murtipre people could be entered at a time)o Number of 12 hour blocks
.o. A-s_soon as 24 hour multiple have to specify accommo(ation
o Full list of lodges, campsites etc. (This would enable reconciliation with Hotel /

Lodges occupancy records)
o Once all information entered the fee would be automatically calculated and

amount would be payable on-line (Credit Card, PayPal, Direct Transfer etc, or
cash at Equity Branch)

once Payment is made a reference number with all the information will be sent to the
Card Management System for card personalisation and delivery.

A bar-coded ticket may be printed to be presented during card collection for visitors
purchasing oniine
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2. Ivlaasai Mara Card

7.7. Card Speciflcation

2.2. Visitor Card Application Specification
This application will be based on an ISO 7816 file structure which is supported by chip operating
system ACOS where read and update access to files'are protected by the means of cryptographic
authentication method (Mutual Authentication) based on 3DES(16 Byte symmetric) keys.

The size of the application is only limited by the EEPROM size which is atso used for the
additional EMV application. The applications file structure will be fully pre-personalized at Card
Manufacturer including also personalization of sensitive application card specific derived keys
according to requirements of international payment associations. Application data personalized to
the pre-personalized file structure must be either static or derived from static master data or chip
serial number (cardholder specific data from e.g.: input file/database is not applicable),

After a successful mulual authentication between cardholder card and SAM card read and update
access into the pre-personalized file structure is granted to the POS Terminal software.

2.3. SAM Card Application Specification
The Mutual Authentication master keys are securely personalized in offered SAM cards. During a
transaction in the fleld the card individual keys oi the cardholder card are derived via the ICC
chip serial number in the SAM card. The Mutual Authentication cryptograrns for the cardholder
card are generated by the SAM card which can also validate the cryptogram from the cardholder
ca rd.

g

@

Plastic ca rds d to ISO 7.810 T iD-1Card

Size 5,60 x 53,98 x 0,81 mm (+/- tolerance specified in ISO
78i0
B

Lamination Both sides high polished (matt lamination available upon

Material PVC lhi h tem rature resistants

Overla Read for indent rint embossable
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2.4. Smart Card Designs
The final card designs agreed by both parties

..1,#' .-.4t
'iJ,:..i,Maasai lr4ara Card Maa-sar Mara Carr.i
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3. POS

3.1. POS Specification
We will use the iWL250 terminals at the point of issue/point of sale, Revenue assurance checks
and also at point of entry and exit.
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iWLz5o at a Clance
lntegrated Contactless reader

(facrorl,oprion)
Large screen 2.81,,

QVCA
Recd=ble ln lndoor A orrdoo,

Printer 3ol/s
(rvlth f:rtory opLior.r 

.--.--
for a:5rrrm or a

{onrmprperroll) ' " :

Micro USB
( Hofi+sLA\rE)

New navigation area
rvith 4 {unctions keys, a 4

. direction naviiaror and a

validatio.n key

Embedded loudspeaker
(iactor.y o;-rtiop)

Large Backlit keypad
with 15 keys lnternaImemory

1t 8 +J2 M g * micro S D rus der

Li-ion battery 2 o5ornAh

2 SAMs + I SIM (6pRS ron f igrrn rion)

OIMs m* oR OBluetooth.

,Magnetic Stri Pe reader

Main 5rnart Card reader
(:'d srn;ri card reacier optiorral)
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3.2. POS Data Flow process
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!'igure 2: Parlt Entry Transaction Flow
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Figure 3: Park Activities Transaction Flow

Figure 4: Park Exit Transaction Flow
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4, KIOSK

4.1. KIOSK Specification
Banking self-service termtnal s which will be rn specifrc busy porrrt of sale locations. The Kiosk can
be used for reload and also card drspensing at the pornt of issue.

4.7. KIOSK Functions
-l-ha lrinclz rnrill l-ro r rcor{ hn.

i.) Register for a non-personalized instant Mara Card
ii.) Top-Up a general value
iii.) Top up a value based on a particular activity

In addition, the KIOSK should be able to calculate costs for Park entry and various activitres

4.3. Data Flow Process
(



START

Click on
Registration

Button

Kiosk Camera is
activaled

Enter Bio Data Select Mara
Activilies View Bill

Ok with bill?

Figure 6: Kiosk Registration Flow
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Card and Reciept

No

Yes

View Bill

Ok wilh bill'

Update Mara (
Value

I

Yes

END
Cambra

deactivated
Update Mara Card

Value

START

Click on Top Up
Butlon

Kiosk Camera is
activated lnserl Mara Card Select Mara

Activilies

END Camera
deactivated

Pick Mara Card
and Reciept

Figure 5: Kiosk Top Up Flow



4.4. User Interface Design

4.5 . Reg istration
The l,lain Menu will change depending on the
Generally the interface background will be white
be bror,r,n and the text in the button white. A sa

activities that will be chargable at the KiOSK terminal.
, the Text on the interface will be brown, the buttons will
mple orre would look like this:

(

rf'r,

After clicking on Register for Mara Card, the screen that follows should allorry the tourist to enter their
personal details. This screen page should have:

i.) Page title
ii.) Ability to enter text information using an on-screen keyboard
iii.) Ability to select options by clicking on the radio button or checkbox
iv.) A nex[ button

One radio button per line should be selected. E.g. You cannot select adult and child at the same time

The screen may change depending on the details required to charge the tourist initially e.g the transport
mode etc. See the park fee details.

(

Maasai Mara KIOSK

O E.A Rcrldcnt o E.A Clrltcn O Noil-Resldcnt

o Adurr o chitd/stud(nt

O Insidc PDrk o Outsi6c Plrk

f-l arttoon s.lsrt i-l c.n1nin9

Register for Miasri M6ra Card
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Register tor t'lnDsai Mara Card

o child/srudcnr

o Outside P.rr

f, arttoon S!l!ri B c!mpinD

ffisH

o Ei C,ti2ch e non-Resirlent

trfu*ffi

ffi.+FH

o E.A Resldcilt

9 eautr

! lnrldr Pu.h

After clicking next, the next screen should bill the tourist appropriately. A back button should be present
to allow the tourist to edit their details.

G9

@

Non-residents are charged in USD (US Dollars) and EA residents and citizens are rharged in KES (Kenya
Shillings). After clicking next again, the tourist is asked to insert their bills into the cash-in slot in the
required denominations' The screen can possibly display the bills entered as it calculates the amount and
cross-checks it with the tourist bill.

Once the
card is iss

amount of money is inserted and validated, the registration is successful
ued.

And the instant Mara

Confirnt Blll for Maasai Mira Card
Angelina loie. PleasE nay:
Non-resident Adult Inside park; $7O
Camplng: $30

5r0O
Bs

55OO

TOTAL: g5o0

ffi ffiffiE

N unrber of Days:

Bill for Maasai l.'lara Card

INSERT 500 US Dollars

Atceoted denonrinatlons arp
,:0, *50, si00, g500, s1rj00

BiE"tlE
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Rc-oislr!tion oI Mrasai l'lara Card Con)plct"

Yuu hrve succerslully entc.ed 5OO uS Dollsrr
!nd registercd ter the M!rsai Hara C.rd,

AnothEr TrDnsaction?

ffififfi

t

The registration flow may change depending on Data Flow Process change.
The screens for Top Up and paying for activities are similar and will be in sync with the data process
flows.

4.6. Reports from-the Kiosk:
At the end of the day, the kiosk should give the following reports

i.) Cards at the start of the day
ii.) Number of cards issued
iii.) Cards at the end of the day
iv.) Amount of USD inserted
v.) Amount of KES inserted

5. Card Printer

5.1. Card Printer Specification

Economical instant issuance

l-he Data card@ FP6sir" financial card printer will enable instantly issue unembossed personalized Maasai
Mara cards. Engineered for smaller environments, this easy-to-use card printer offers full-color printing,
magnetic stripe encoding and smart card personalization. It also provides rear indent printing for
improved card security, as well as other securify features that protect cardholder data and the printer
itself. Plus, its compact design fits comfortably on the desktop
Give customers cards immediaLely
. Meet consumer demand for instantly issued, highly personalized cards.
. Deter fraud and strengthen card security with rear indent printing.

' Protect magnetic stripe and indent data from unauthorized interception durino neMork transmission
with Triple DES or AES-128 encryption.
' Improve printer security with a hardware lock suite that secures the printer and supplies.
' Reduce the risk of fraud with user-selectable encoding and built-in card auditing features.
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sP55 Plus card Printer sP75 Plus card Printer Datacard@Fp65i,,

6, Value Added Vehicle GPS Tracking Solution
s Every Vehicle in the Park would have to have a tracking system - easy for ranqers to check and

monitor real-time
. All vehicles in Mara (no matter point of entry)
. Speecjing (impose necessary lines and would have digital prooQ
' Off Road Driving (all roads would be marked on system and so as vehicle was off-

toad Warden would be informed (even via SMS)
o Park Management would be able to monitor real-time

Number of vehicles at particular site (Lion Kill etc.)
Night driving

. Number of Vehicles lodge has in system

Detailed History of all activity in Park
. Loyally Program for Tour Operators or Regular Visitors

E An Annual Pass for vehicle and driver could be made available which would include a tracking device.
The device could be permanent attached to the vehicle.

s The Vehicle owner for an additional fee payable to G4S could get other benefits e.g. emergency
assist etc.

o Monitoring services
o Automatic vehicle.locator
o Vehicle monitoring systems
o Audio facility
o Monitoring and Response
o l,4oniloring solution
o In-car panic button for SOS assistance
o Vehicle inrrnobilizer
o Safety and Emergency Support
o Ambulance rapid response in Nairobi.
o Security updates
c Periodic security updates
o Recovery Services
o Pc-rlice liaison
o Tracking Services -East Africa

€
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7. Training & Knowledge Transfer
Training emphasizes knowledge transfer to enable Narok County Council take full ownership of the
system. We combine Technical and User training on an on-going basis.

B. Implementation - Training
" Train The Trainer Approach

. Core team members of all teams undergo detailed trainirrg on all aspects of the solution.

. Key areas include master setup, transaction entry, reporl generation

" Basic Query building for generating adhocdata requests is also covered as a'part of -
trainers'training

. End User Training
. Carried out by Trainers
. Train each user only on specific areas that he/she will be handling on a daily basis.

" Training on data Input (entry sequence, navigation, etc...)
. Training on required outputs in the form of a document or a report
. Training on applicable querieS that may be required on an ongoing basis
. Training of trainers (scope jointly designed)

" On-going, even after implementation
. Assist l{arok County Council in training new customers
. Development of Process Manuals
. Development of Multimedia Aids

9. Legal Functions

9.1. Leg1. Functional Steps to be performed- Point of Issuing

Tourist's pre book for trip to the Mara while still oversees.
Tourists can also book themselves directly on the Masaai Mara Website and details captured in the
process
The following information is captured during hotel & the entire trip booking.

o Guests apply for the card, providing personal details
o Name

o Passport Number
o country of residence
o Date of Birth
o Locations to visit in the Mara & other activities in the reserve.

The information is uploaded into a web based portal which is accessible by tour operators and
automatically the cards are generated after payment confirmation.
The value of the card is automatically updated in the chip card during printing.

(
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ffi
Card nominalanci

expiration date
printrng

" The card has a chip which stores information of the client and tracks the following lor individual orgroup packages.

o Hotels/Lodgesvisited
o Number of Nights.
o Checkin/Checkout time stamps.
o Amount spent.
o Loyalty
o Aircraft services.
o Name of .the tour company
o Number of passengers in the aircraft,
o Departure/Arrival date time stamps
o Balloon Safari
o Tented

Figure 7: Transnrission of D ata from the Payment to Card Managentent Database
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9.2
a

Leg2. Functional Steps to be performed- Point of Sale
Card payment at the Point of Sale Locations.

g Using International payment cards.
g Visa
g MasterCard
g China Union Pay
V Equity Bank

g POS at respective access gates used to process card payments using Vrsa cards
(Local or International visa debit/credit cards.

g Ma;or currencies supported at the POS and settlement.

Card Value

Loading and PIN

Generation

Vrsa Credit card /

Debit card
Cash

Channels
a Point Of Sale Terminals - Model 7910

Self Service Kiosks
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Point of Sale
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1. Go Lo a Narok County Councit .Agerri
2. Present the Maasai Mara Card
3. Agent verif ies the card
4. Ageht coliecls relevani data eg.

- Lodge accornodation
-Batloon safari

, .etc
5. An invoice is ge'nerated
6.CusLomer pays using a debit/credii card
try swipping on tho P05 device. OR
pays bv cash by depositing into the l(ioslt.
T.value paid is loaded on the card.

.:.
.l'..:,.

Gnte

-il

..,!'

:',$jPffi'
'IataI
Gil:E

.{: -
Pa1,menr. D)tabise

i*lS
...k1,/

a
tr

$el.'trr!ri
Garr:

Figure 8: Flow of Value loading and Entry Management

g

Leg3. Functional Steps to be performed- Point of Entry
Tour van with tourists arrives by plane or van to Maasai Mara.

At the moment of entry, timestamp is put on the card (X'xddmmyyyyhhmmss, where XX - name
of the Gate Name, hotel, Balloon and the days in the reserve.)
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The PoS has time and picks all details from chip automatically & prints a receipt'Enter Park' or "Exit park,,. Operator select menu
(

9.4
Z

Leg4. Functional Steps to be performed_ park Utilities
During game drives, revenue assurance and spot check oFficers have got an admin pOS forcheckirrg validity of the smartcard.

A print out rs obtained showing time in anrj the number of days in the reserve.
Z



Prompt revenue assurance

checks inside the park for

individual cardholder using

POS machines

Game reserve activities.

Presentatton of card during

balloon safari, check-in at .

Keekorok lodge e.t.c

Prompt revenue assurance

checks inside lhe pack for
group cardholder (s) using

P0S lvlachines

9.5
g

Leg5' Functionar steps to be performed- point of ExitAfter Tour van or aircraft decides to leave a park, exit readers (poS terminals) checking theentrance time stamp, and automatically calculating fee r* il. time spend ou.r-thu-lirnit (forexample, till 6 p.m. each day). small receipt is printed as confirmation with
g Masai Mara
V Gate of Entry
M Gate of Exit
IZ POS ID
V Date
g Masked Card Number
A Exit Reference numberg Time Spent in parkg Amount Spent
V Balance on Card
V Authorization Code:

o

@

g

g

Standard working hours are defined in TMS, Pos terminal forms transaction for overspend hoursautomatically using fixed rate defined in TMS system.

01ffi;jf:;",1.r8i., operator can use a credit card ro oFrser rhe oversray amount ar Equi\

Value knock-out at the
point of exit and

Automated Setilement
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Schedule B: -,
Sta te fnent of ,Work

l. Introduction

(, 2 projectScope

2.1. Overview

2.3. Project Services Scope

Below are the Services to be performed by EBL under Urrs SOW

2.3.1. project Management

Equity Ba nk project M anagenrent Responsi bi lities

This statement of work document outlines the mutually agreed delrverables and resporrsibilities betweencountv Council of Narg! C'ccN") and Equrty Bank Limitedi'EBL') and it serves u, u-rlr.r"nce documentthroughout for the suPPLY, INSTALLATION AND coMt"ltsstoNING oF A pREpAID st4ART cARD sysrEMat the Maasai Mara lrJational Reserve.

(

Thrs scope of work ("sow'l defines the servrces that EBL will offer to CCN to enabie the provisron of asmart card based system for collection of revenues for use of the Reserve & access control at entrypoints' The services are described in the project servrces scope berow

The terms of this Sow are lrmited to the scope of this sow, and shall not be applrcable to any othersows which may be executed between CCN and EBL. The name of the pro.lect of this.soW is .,CCN
SUPPLY. INSTALLAT]ON AND COMMISSIONING OF A PREPAID SMART CARD SYSTEM" C'PTOiECI'1

2.2. Project schedule

Ftnal Prolect timelines are contingent upon execution of this sow and EBL's receipt of paymen I of 7[okof the tnvestment cost' EBL acknlwledges that the completron of services by the estimated end date rsdependent upon cCN meeting rts obligatrons tn thrs sow. All changes affectrng the baselrne schedule aresub;ect to agreement by EBL and CCN.
EBL will issue regular project status reports to the CCN team to be agreed durrng the implementationpertod' Any change order requests shall be governed as provided rn Clause 2.3.5 of the Agreement.



A dedicated EBL Program Manager wrll be assrgned during this Project for the coordrnatron of the
mutually agreed deliverables, the scheduled pro.lect meetings and the activities as described in the
present scope of work.
The EBL program manager will manage the activities of the EBL project team and will work closely wrth
CCN designated project manager to complete this Project as mutually agreed upon.

Durinq the execution of the Services, CCN is responsible to provide free access to the EBL's staff working
on the Project to all sites as shall be necessary to complete implementation, Any delays caused by access
problems and the related costs tncurred by EBL will be invoiced separately to CCN after mutual
agreement by the parties.

Key deliverables/obligations for the EBL Project Manager will be

Project plan clevelopment.
Drafting the statement of works (SOW) document that will be part of the contract between CCN
and EBL.

Pro;ect calls with CCN as requested or needed.
Provide an actron plan that identifies critical issues that need to be resolved.
Provide regular status updates of the EBL Project schedule usrng Microsoft Project tool.
Provide regular project summary reports to CCN

EBL does ttot have any site preparation deliverables as regards to this project apart from site visits
pnor to the technical desrgn workshops.

CCN Project Management Responsibilities

Providing a single point of contact, the CCN Project Manager, to whom all communrcation shall be
addressed and who has the authority to act on all aspects of the services.
Designatrng a back up when the prrmary CCN Project Manager is not available.
Attend the project meetings.
Follow-up of the actions withrn the CCN project teanr.
Immediate feedback to the EBL Project Manager on any important and/or new information or
changes with respect to this Project.
llmely review and, if applicable and as set forth rn this SOW, approval of EBL's deliverables
provided to CCN.

2.3.7. Access of visitors & vehicles to the reserve (In & Out)

The bank shall facilitate the following through the system:-
. Access control to the Reserve by use of Maasai Mara Smartcards
. Control access in/out of reserve through various modes such as Vehicle and Arrplanes. Payment by Users for use of the Reserve

The System inrill enable the capturrng of the following details
. Vrsitor's Bio Data
. Stay Details e.g duratron
. Preferred package at l"lara
. P,evenue collectrons durrnq s611,

C
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. on the spot collectron of revenue at entry - Vrsitors, Vehrcles, aircraft etc
' On exit, collectron of accrued revenues - penaltres, top ups and any other surcharges.. Control of complimentary & any other non-fee entry.. Capture organrzed eroups - Schools. Capture duration of stay in the park - 24hour basrs.. If Entry before or at t2pm (2ahrs) exit next day by 12pm. If Entry after t2pM exit next day by 6pM,. Full charges apply to next day on overstay

The System will provide Re-vahdation of Smart Cards at Equily Bank Head offrce after the exprry of
14 days (re-validation only upon receiving instructrons from CCN).

2.3.3. Issuing of Smartcard
The system will support printing and Issuing of smartcards on behalf of CCN.
Types of Cards to be issued shall be rn Alignment to lulaasar Mara Game Reserve Approved park Fees that
are gazetted from time to time. The following are examples of Smart Cards to be rssued:-. Annual Vehicle Srnartcard for in-reserve vehrcles. Visitor card

. Aircraft cards

. a card to be used by Organized groups. Vehicle daily including driver charge
' Complimentary/employeecards

2.3.4. In Reserve activities

The system will support the following
Financial transactions by use of the Smart Card
Balloon Safaris - Financial Transaction with Smartcard.(Fees payable to County Council of Narokr o a=lla^ +--;E{\ rLi-...iil -^-.r.s. Ddtioir [aiiiT, inis wili reQijri-€s a Fos & operator (Vvarden)
On spot Charging of Takeoff & Landing fee per person
Accommodations - MIS
Camping fee & Campsrte booking (Requires a pos & operator (warden)
On spot charging of camping fee for alJ categories
Advance arrangement on campsite booking
Aircraft Landing Fees
On spot charging of Aircraft landing fees for all categories
Frlming and Cinematography
On spot charging per category & duratron
Resident vehicles in the Game reserve
Annual vehicle card Advance arrangement - Vehicles residrng rn Lodges & camps outside the
9ame reserve
Penalties

Illegal Entry and Evasion of Reserve fees
On spot Olf-road Driving frnes
Litterrng fines - On spot
Royalties - Quarterly - MIS
l',Jights spent
Transrt fees
On spot charge per cate_oory
Random spot revenue checks - Can cause a penalfy



Donations
On spot or during registration per category
Tour Guiding
On spot charging of the visitor per duration

2.3.S, Management Information System Reporting(MIS)

H:::"#,f;;es 
svstems which will be used by ccN for adminisrrat-iue, reiortins and Cash Manasement.

. Financial reporting & Cash management. General reports - Mara Oniine. Systems in use by the CCN. Internet Banking
. Mara Online admin & Reporting portal
. Online Registration portal

2.3,6. Infrastructure
This will be the physisalsupporting infrastructure of technology. This shall include the following:-. Solarinfrastructure.

. Network - GPRS - Secure VpN connection to CCN. POS, Kiosk, MIS portal

. Back office Inf rastructure at County Council of Narok. Provision of an MIS admin portal & Financial
' Gates, Airstrips, Bailoon desks, compriance officers, camps & Lodges

Gates: Enoompnai Gate, Fig Tree Gate, Mara Bridge Gate, Musiaia Gate, ololaimutia Gate, SandRiver Gate, Sekenani Gate, Simba Gate and Talek Gate
Airstrios: Keekorok Airstrip, Musiara Airstrip, orkiombo Airstrip. Srnart cards

. Equity Branches

. Tourist Agents & Equify Agents. CCN Office

. Equity Head Office. Seif service portal- Online. Solar canei setups - Cn-rging the devices. Datacenter services & Hosting. Backups
. Disaster recovery sites. Website hosting - Registration portal
. Online payment gateway
. Systems securily

o
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2.3.7. payment & Collection of fees & charges
The systern wiil allow. Multi - Currency
. Mode
. Cash
. Card
. Account
. Online payment Channels

i[ ffi?'r"j.:"ri,ttff"ilrthe 
Countv Councir from rhe Reserve wir be corected usrns rhe System

' Park entry fees for persons (that are gazened from trme to trme). Lrcense fees
. Fees pard for Leases

Fees paid for vehicles, aircrafts and other means of transport
Frlming fees
Baliooning fees
Penalties and surcharges
Any other fees that may be introduced

ffi-t,9f,'-'at'#le. 
shall be as gazelted by the County Council from time to time and notified to the

2.3.8. Training
User training will be conducted on all aspects of the solution during the projecr iife cycle.

2.3.9. Documentation
In the context of this sow, EBL wiil deriver the foilowing documentatron to CCN. Detailed project plan

. Technical Design Document
' Acceptance Test Documentation and Apprrcabre Equipment Manuars. User Manuals
. Change Request templates. System Manuals

2.3.10.Joint CCN & EBL Change Management
The parties agreed to cooperat. in . structured approach to the transition from the current
t"r":T;rT'ffl:lJJ:tess 

to the proposed future 
'"u.nr. .olr"ct,on systems ro be provided by

Current process documentation
Future state process documentatron
Smartcard tmpact documentation to the current processes

a
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3. Out of scope Items
The following items have been agreed by the parties as out of scope:. Annual Permit

' Stickers for Contractor vehicles and vehicles residing in the game reserve. Illegai Grazing fines
. Motorized gates
. Wide Area Network
. CCTV
. Communily services

4. Responsibilities of the parties
The following section describes in more detail the respective responsibilities of each party
In General, CCN shall be responsible for the following:.

i') Provjding the relevanl resources required to fulfill ils obligations uncler this SOW.
ii.) These resources includes (but not limited to) the following:

a' Transport to the various reserve sites during implementation of the project and provision
of maintenance and support servicei by the Bank,

b, Accommodation during the reserve sites implementation.
c. Provision of rwo (2) vehicles to the Bank's team during the project

iii.) Timely review and approval of EBL deliverables.
iv') Organizing reasonable access to facilities including, where applicable, facilities and workspace

reievant to execute this SOW,
v.) Providing proper securiry clearances and/or escorts as required accessing all site(s) for

equipment configuration.
vi.) Payment of fees to enable execution of this SOW

5. Project Closure

5.1. Maintenance Hand over
The EBL PM will hand over the maintenance hand-over documents prepared and explain to cCN the post
implementation support procedure

5.2.. Warranty and post Warranty Maintenance
The application software is warranted for a period ol 30 days from the date of Go-live. The warranty
applies to the implemented application/system and updates provided as part of technicat support
excludes customization which may be provided for the customer

5.3. System Acceptance/project Sign off
A final review of the implementation deliverables and completions will be carried out by the core
implementation group, and duly sign off the project. the parties agree to sign the milestone/UAT sign offin the form attached herein, The bank shall monitor the implementation and change management after
sign off.

6. Service Level Agreement/ Maintenance and support services
It'laintenance and supporl ser-r,rices shall Lre irr place 30 Days uit", go live and end of \A/arran[, preriocJ asqoverned by Sclredule C.

€
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l. Technical Scope Signoff Document

Thts soW serves as a conftrmation that the Mara Project Technical & scoping team have met anddtscussed and agreed, while complying with all Mara Pioject Technrcal requirements and all scenarrosreviewed and are complete and having been accepted by Equrty Bank & County Councrl of Narok asmeeting full Mara project requirements.

it also confirms readtness foi ploiect Impiein'entatron'on"[he fffective Date of this Agreement.

county Council of Narok Project Management office have reviewed and confrrmed the requirementssubmitted and are assured that the system as envrsioned in the scope & design document will performwith expected functionalities and controls when applied to the Business environment.

IN wrTNEss WHEREOF, the duly authorized representatives of the partres hereto have caused thisSOW to be duly executed.

COUNry COUNCIL OF NAROK

Name: b-+ o Wln1H-€)
Signature

Designation L,t r>r--e irt t L,t - ,t-V \-</- av - VVL-ry* t

Date;

Name:

Signature

Desrgnation

Date

t I-:=all
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\ ----\rr,'"^

(, rnt

: !." l
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EQUITY BANK LIMITED

Name:

Signature:

Designation:

Date:

Name

Signature

Designation

Date

Q e n+ uN \4!\r- ur \

\'sr n- u t{D/t-

\\ Dv -?--D\\\

\lf mf- -y5;_ hN-Cr 1hpj-, fuM.re
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PRE-PAID SMART CARD SERVICES

M I LESTO N E SIGN-OFF Bank \ru, I lrEr i,-q ,

Project Code: N CC/EBL/SCS /2OlO
Customer Name.County Councrl of Narok
Address:

Narok Town
P.o. Box 19, Narok
Krrvya

Released to:
Project Manager - County Council Of Narok

This is to certify that the followin

Project Name: pre - pard Smart Card Servrces

Released Date

g milestones have been completed successfully
Deliverable Requirements and

Design

s p ecif ica tio ns

Completion of
Con fig u ra tions

Completion of
Training

Completion of UAT

Signature

Name

Title Project Director- E Bank Ltduit Pro ect Director County Council Of N arokDat e
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] INTRODUCTION
The Bank will provide the services described herein upon payment of applicable Maintenance and Support

Services fees. The services described consist of Resolution of Defects and Operationdl/Us€r
Support Services. Capitalized terms, if not defined in this Schedule C, will have the meaning defined

in the Agreement.

2. SUPPORT CONTACT INFORMATION

Contact information for Bank's customer service center (" CSC) is as follows:

E-mail

contactcenter@eq u ity ba nk. co. I<e

3. CUSTOMER REPORTING OF DEFECTS

if County Cor.rncil believes the L.icensed Software within the production environment is not operating in

accordance with the applicable Specifications ("Defectl, COUNTY COUNCiL will notify the CSC (an

"Incident Report" o, ';1R1. The CSC will log the incident and provide County Council with an incident

tracking number. County Council should refer to this incident tracking number when making follow-up

inquiries.

Defects may be reported ra phone or email as follows:

Severity l and 2 Defects may be reported 24 hours, T days a week, Severity l and 2 Defects

must be reported rzra telephone.

Severity 3 and 4 Defects may be reported wa phone or ernail during Office Hours. Reports of
Severity 3 and 4 Defects made outside of Of[ice Hours must be made wa email. (See Section 3
for definitions of Severity Leve/s and response times)

In order to allow the Bank to respond as effectively as possible to Coungr Council reported

inquiries and provide the best customer service, certain information must be provided by County
Council when reporting Defects, as follorrys:

€

@

,1

TelephoneSupport Center Office Hours (for Non-
Emergency Calls) means

020-2744000,
07 1 1-025000,
0734-108000

B a.m. - 5 p.m. East Africa Time/Monday through
Friday excluding the following holidays: Kenya

national holidays, Christmas Day (25 December),
and New Years Day (1 January) and any other day

that is gazetted as a public holiday.
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(a) The name of the Llcensed Softvvare, the version (for Documentation) or release number
(for Licensed Soltware);

Contact name, company, project, e-mail address if available, phone number and fax
number; and

(b)

(c) The nature of the claimed Defect, a descrrption of the Defect and County Council's
assessment of the Severity Level.

County Council's personnel will remain available to receive a reply from Bank's support personnel.
Coun$ Council will supply Bank with adequate information and access to its systems to enable
Bank to investigate and attempt to identify and veriiy the reported support issue. County Council
will also work wtth CSC personnel during the problem isolation process, as needed.

4 3. RESOLUTION OF DEFECTS

4,7. DEFECT SEVERITY LEVELS

The Bank will use commercially reasonable efforts to respond to reported Defects in accordance
with the response times set forth in Section (c) below. The Bank's response to a reported Defect
will be dependent upon the severify of the Defect and upon County Council providing sufficient
inforrnatton for Bank to understand and recreate the Defect. Defects are categorized by the Bank
as follows:

Definition

{

Severity
Levels
Severiby 1 The Licensed Software rn the production environment rs totally inoperative;

fails catastrophically; or the Defect rs causing a critical impact to County
Council's business operations and productivrty.

Severity 2 A detrimental production situatron where performance of the Licensed
software in a production environment is significantll' reduced or severely
limited. The situation is causing a srgnificant rmpact to certain portons of
the County Council's busrness and produdtivity.

Severity 3 The reported problem disables a specifrc non-critical function; the error or
Defect condition is not critical to continurng operation.

Severrty 4 An error or Defect which has no signifrcant effect on functionalrN of the
Licensed Software and causes only mrnor inconvenrence to its users,
including, but not limited to cosmetic problems.

5



4.2. RESPONSE PROCEDURES

Based upon the information provided by County Council, Bank will assign a Severity Level to the reported
Defect and recommend a course of action for correcting the Defect in accordance with the following
procedures:

Initial Response: the Bank's CSC acknowledges the County Council report and provides a tracking
number.

Defect Analysis: details on what the Bank has, learned about the Defect to date, that appropriate
technical personnel have been assigned to work on the Defect and the Bank's initial analysis of and action
plan for resolving the reported Defect.

Interim Resolution: the Bank (i) restarts the Licensed Software, if the reported Defect caused the
Licensed Software to be inoperative; (ii) enables the County Council to access the Licensed Software, if
the reported Defect caused the Counly Council to be unable to access [he Licensed Software; or (iii)
provides Coung Council with a workaround that solves or mitigates a reported Defect, with minimal
Counly Council inconvenience.

Final Resolution: Bank provides a correction or modification that corrects the Defect.

4.3. TARGET RESPONSE TIMES

The Bank will use commercially reasonable efforts to respond to incident Reports as follows

o

Severity
Level

Initial Response Defect Analysis Interim Resolution Final Resolution

Severity
1

Within thirry (30)
minutes of receipt
of an IR

Within four (4) hours
of receipt of an IR

Within eight (B) hours of
receipt of an IR

Within ten
calendar days
receipt of an IR

( 10)
after

Within forry-tive (a5)
calendar days after
receipt of an IR €

Severily
2

Within thirty (30)
minutes of receipt
of an IR

Within six (6) hours
after receipt of an IR

Within twenty-four (24)
hours'after receipt of an
IR

Severity
3

Withln four (4)
Support Center
Office Hours after
receipt of an IR

Within twenty-four
(24) Support Center
Offlce Hours after
receipt of an iR

Within fifteen (15)
Support Center Business
Days after receipt of an
IR

Within sixty (60)
Support Center
Business Days after
notice of an IR

Severity
4

Within forty-eight
(48) Support
Center Office Hours
after receipt of an
IR

t\/A N/A Next minor release of
the Licensed
Software, which is at
least 30 support
Center Business Days

after receipt of IR

6
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For Severity i, 2 and 3 Defects, if Bank reasonably determines that a rryorkaround that resolvesor mitrgates a Defect can be provided with minimal Counly Council inconvenience, the Defectmay be downgraded and addressed at a new Severity Level.

4.4. EXCLUSIONS

The following matters are not covered by Maintenance and support services:

(a) Any problem or nonconformity, not caused by Bank and resulting from misuse, improper use,
improper installation, alteration, or damage to the Licensed Softr,iare, configuration or data;

(b) Any problem or nonconformity due to modifications to the Licensed Software made by anyone
other than the Bank or without Bank's written approval by means of Bank,s agreed
verification process;

(c) Any problern or nonconformity resulting from hardware or other equrpment;

(d) Any problem -or nonconformity resulting from third par\ solhruare other than Thrrd party
Products embedded in the Licensed software and delrvered by the Bank;

(e) Any problem or nonconformity resulting from the combination or merging of the Licensed
software with any hardware or software not supplred or identified ur .o.puliule or authorized
by the Bank;

(0 Any problem or nonconformity in any non-supported release of the Lrcensed Software; or

(g) Any problem or nonconformity resulting from the separate use of, or direct connection of
exiernal systems or net work elements to, any Third Party Products embedded in the
Licensed Software.

The Bank shall not be obligated to cure any defects unless the County Council prompuy notifies
the Bank of the existence and nature of such defects upon discovery.

Time spent by the Bank to investigate, diagnose or attempt to correct any problems enumerated
in this Sectton ("Exclusions"), or to perform any modifications or enhancements excluded in this
Section, will be billed to County Council on a time and materials basrs at Bank's then current daily
rates or such other rate as has been agreed to by the parties in writing.

OPERATIONAL/ USER SUPPORT SERVICES

During office Hours, Bank will respond to questions from Coung Council's properly trainedpersonnel (personnel who have attended the training program(s) otfered by Bank for the
Licensed Software, as applicable to their role) regarding noimal operational procedures, tasks
relating to the Licensed Software or other inquiries conceining the Licensed Software that do not
require corrective action, Inquiries for Operational/User Support may be made by phone or email
during offtce Hours; lnquiries made outside of oifice Hours must be made rzraemail and Bank will
respond during Oifice Hours,



a

4,6. ACCOUNT SUPPORT REVIEW

Bank will perform account reviews of Counby Council's service activity, efforts to improve uptime
and progress made against the response times. Frequencl, of reviews will be determined by
County Council and Bank, and will not exceed one review per quarter.

4.7 . COUNTY COU}ICIL RESPONSIBILITIES
Contacts. Counly Council may register up to four (4) technical contacts with the Bank for
each installation. All service requests must be submitted to Bank by t-he technical contacts
and responses will be returned to these contacts only.

Service Requests. County Council must provide sufficient information on the issues
encountered as described in Section 2 above. County Council must use all reasonable
elforls, prior to submissions, to ensure that the problems reported lie in the Licensed
Software and not third party or County Council code, or as a result of hardware malfunction.

COUNTy COUNCIL Availability. If requested and required, County Council must make
available to Bank a technical representative during the applicable service hours for all servlce
requests. Bank reserves ihe right to suspend all work relating to any service request during
periods for which the County Council does not provlde access to a technical representative.

a

a

o

Notification of Configuration Changes. In order to facilitate diagnosis of reporting
problems, County Council must notify Bank of configuration changes (such as network
installation/expansion, system upgrades, and relocations) as soon as reasonably practicable,

4.8 PROVISIONS RELATING TO LEVELS OF SUPPORT & ADDITIONAL SUPPORT
SERVICES
County Council will provide 1't Level Support Responsibilities described below, providing County

Council's personnel are properly trained on use and operation of the Licensed Software, Bank will

be responsible for providing 2nd and -7d Level Support for the Licensed Software. The definitions
of 1", 2nd, and 3'd Level Support responsibilities are as follows:

a) 1n Level Support Responsibilities

i) Operating and maintaining a system and help desk to take calls for support and

maintenance from internal County Council users ("End-Users);

ii) Taking all calls for support and maintenance from End-Users within specified
time-frames and tracking until closure;

iii) identitying End User support needs, entering initial call report information and

logging reported End User problems;

iv) Answering End-User questions about the operation and adrninistration of the

Licensed Software;

Determining n,hether tl're problem experienced by an End-User results from a

Defect in Bank's Licensed Software or third par-ty software or hardtryare; and

@
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vi) In the errent that the problem results from Bank's Licensed Software, escalatrng
the reported Defect to the 2nd Level Support.

b) 2nd Level Support Responsibilities:

i) Take-over of technical fault reports from 1't Level Support;

ii) Analyzing, troubleshooting, diagnosing, problem determination and resolution of
reported problems in an approprtate mirror environment to aid resolution of
problems;

iii) Problem analysis and using reasonable efforts to provrde appropriate
workarounds, if possible, to clear reported problems;

iv)
v) Referring reported End-Users'support problems that are due to Bank's Licensed

SolMare and that cannot be resolved by 2no Level Support personnel to 3'd Level
Support for resolution;

vi) Receiving work-around and patches from the Bank, testrng and verilying received
resolutions; provrdrng technrcal support to End- Users rn applying the resolutrons
provided by the Bank; and

vii) Communicating responses as appropriate to 1't Level Support and End-Users

c) 3'd Level Support Responsibilities:

Take-over of an IR from 2nd Level Support;
Operational support for IRs that have been escalated from 2nd Level Support

a. Provide corrections to Defects in the Licensed Software;

b. Access rzia email and phone;

c. Support to named contacts for IRs;

d. Monthly Report of all open issues;

e. Monthly call or meeting as agreed beMeen County Council and Bank's support account
mana9er;

f. Formal response, update frequency and escalation path;

g. Remote access to County Council's Computer System for diagnostic revrew; and

h. Electronic downloads for emergency ftxes.

ii



4,9 . OTH ER

. Duration. This Maintenance and Support Services described herein shall for an initial perlocj

of one (1) year commencing at the expiry of the thirty (30) day warranty period and shall be

renewable automatlcally at the end of the each term for successive one (i) year terms unless

either party gives written notice of its intention not to renew three (3) months before

expiration of the current term. Maintenance and Support Services are not provided for any

Licensed Software version that has reached End-of-Life status, unless specifically agreed to in
writing by the Bank.

. Fees anr! payment. All fees are due in advance upon commencement date of the

Maintenance and Support Services and each anniversary thereof upon automatic renewal,

unless otherwise agreed between the Parttes in writing'

The Annual Maintenance cost shall be Kshs.6,768,000 which cost shall exclude the cost of card

lssuance, whlch cost shall be based on number of cards issued to be 'oorne by the County

council.

All fees are non-refundable, except as othenvise agreed to In writrng by Bank. Bank may increase the

fees In the following instances:

- No more than once annually, commencing on the first anniversary of the

date on which Maintenance and Support Services fees for the applicable

Ltcensed Software began.
- At any time where additional software license fees are due, additional

functionalily is provided or a different level or type of support is

required, subject to Bank giving no less than thirty (30) days' written

notice.

. Lapse in SupPort

Failure to pay all fees when due will result in the immediate lapse of the Maintenance and

Support Services, provided, however, that the Bank will give the County Council fifteen (15)

Business Days, advan.. *ritt"n notice that the Bank intends to terminate such services during

which fifteen (15) day period, the County Council may cure such failure and the Maintenance and

support Services will continue uninterrupted. If such failure is not cured wilhin such fifteen (15)

day period, the Bank will have no obligation to provide additional Maintenance and Support

Servtces to the County Council for the Licensed Software for which the fees were not paid.

If County Counctl allows its Maintenance and Support Services to lapse and later desires

rernstatement, then servrces will be reinstated when the County Council pays the following fees

the Maintenance and Support Services fee then in eilect; the Maintenance and Support Services

fee from the date of lapse to the date of reinstatement; and any fees associated with retnstating

support that may be aPPlrcable.

. Termination of Maintenance and Support Services

The Bank shall be entitled to terminate the support services due to the default of the County

Council. If the Bank terminates the Agreement because of County Council's default, all of the

follorvlng shall apply:

C
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(i)

( ii)

Counq' Council shall immediately cease use of the Soltrryare and all hardrryare equipment
owned by the Bank;
Counly Councrl shall within fourteen (1a) days of such termination deliver to the Bank all
coples and porttons of the Software and related materials and documentation anci all
hardware equtpment in its possessron furnished by the Bank under this Agreement;
All amounts payable or accrued to Bank under this Agreement shall become immediately
due and payable;
All rights and ltcenses granted to the County Council under t.his Agreement shall
immedrately terminate.

(iii)

(iv)

(
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h{ERCHANT StrRVICtrS AGIUtrMtrNT

'nJ rs
ol'

I\4 ERCI.IAN'I' SEIT\/ICES
201 I

ACREEMEN'l' (Ihrs "Agrccnrcnt") rs ntaclc thrs da)'

I]ET\\/EEN

EQLtll'\'BANX LII\4 ITED o1'Post Ol-ircc Bor 75104-00200. Narrobr albresaid (hererrraller rel'elreci ro as ''(5c
Banli" rvlrrclr expressron shalIrriclLrdc rts successors and assrgns)AND

((lrererrralier teferled to as "the Merchant" arrd as descrrbed rn tlrE attachecj
N'iercharrt Agreenrer'tl Dtsclosrrre Forrlr u,lrrch'lorrrr slrall be part of thrs agreen.rent.)

\\,IIDIiIJA.S

(l) Thc Barrk rrpcr.ilr'S a C'ard CeDtrc unlt, undcr rvhrclr rt issucs carris as lltc "lssucr" to rt.s crrslonter.s to ej)ablc
lltcrrr accrss qrr,rds, c,tsh and ser.r,rces or.l ler-n.ls scl oul ln thc carrls

(l) 'l'lrt 
N4cr chant ijr)11 lhc Llirrtk (ench a "Par1r," or "partv" or collrr'trvclt,thc "Partes" 1rr ',par1rcs,,) havc rqrecri

lo c)rtCr tntt) itn lrrr rn_Crrr)er)t ("1-lqUrl-\ tlank-lVll-lliCHAN'l- l)roqrcnr") Lrnder irhrrh I:qurtY llunl, cuSronrcr.;
anri i or olhcr llrr:lrr ral scrr rcc carti irolriers rvill bc allorvcd to rrse thr:rr cl.uds lc) shop tbr p.or-rils itrrrJ scr.r,rcus.
alrLl oLltilrn cuslr at Outlcts ol'th( I!4ercllant colrntrl, u'rclo t)rr le rDts sel oLrl in this Agreenrcr.tt

NOW IT lS AGIIEED as follows.

DEF]N]TJONS
"Applrcable Larv" ttlearrs applrcable Kenyarr law rncludrng statutes, regulations, r'egulatory gurclelrnes and jtrdrcral or
adnllnlstralrve rllte rprelattons as u'ell as arrl, r'ules or requirerrrents eslablrshecl by Equrty Bariti Card proqralrnres

'Autobranclr" nrcans the Equrty ATIr4 Carcl arrd t)re Eqtrrtl, Vrsa Electron Carcl.

',\trtltorlz,lllon lTlcirns a l)t r)ccss throrr!.rh uhrclr card ccnltc or ail\r bfanch t'rl the Banli apptr)vc-q a Carrl l-ransaclrrlrr

'.^\ttlht:ttz.'ttrtrrt Cotlc' orL'lirls ;r c()(le Frovrdc(i to thc I\4crIhanl lo rn(licate appror,al b) Crrci CcDtrc tll a C;rrcj'lrrnstrclrorr. 
crlher lhr<lLrgh thc Polrtol sale or b_t,tclephoue

''13an[' rlcarrs Equrt), Banl,

IJank s Card N4altaqentr'trl St'-slenr'' rrreans the s),stenr opcraleci by the Barrii to ntn tlre Card Cerrler Unrl

"lJartL CLrslt',nter lnlurruatror)" Incans lrfor.rrrntrorr providecl b),a Banl. cuslot.l.tcr lo the Banli tor storage anci strbsequenl
trsc l-rr c []anI custorucr or b;,the [Jan( rnclr.rdrrre a Barrk custor']rer's rdenlrl),. aclclress. creclrt crrcl nurrrbcr. persorral
inlot rttatrott. pr.rrchasrrrq prcl'erL:nces ol. htstor),. or srmrlar rrrfourratrorr

"Busrrress Dar," rlearrs Monday lhroueh Fr icla1,. g1s1.6rng Bankrrrg holrcjays tn I(e:t1,a

"Ca|d" rrrearrs ar'ty valrcl payr].)ent carcl rvhrch llre Banl, approves

'catd Crrrtre nrea,rs a serlarale r-rnrt of trre Banl, Ihat rs responsrblc for the nrana.ge1.ue,rl. cor.rlrol arrd processr,e of
lacrlrtrcs and lransaclron: pcnctatcd irv lhc rrse ofthc carrl

Carrl lsstrtt IraaI', LqLIrtr p.1111 1-il]lrlr'(1. tr; an\'otfrtr rrcirltcr olVrsa l\,lasltr Cilrrl, Anrcrr(.irr.r l-r;:rcss lf'[l (or arii
rrllrtr fl,(l silrrnrt r,.hrch llrt Illrrl, rrat aJ.Dr(r\ L-) ,r,lru ht,: ,:iua(l lht czr(l lc, lhc rarrlholrlcr



thc froint'ol'sitle.

"Carcl Schenres" suc.h as AutoBranclr. and or any otlrer card sclrenres that shall lrc adviscd frorrr tirle to [inle such as
\/rsa. A4asterCard or Arlerican F,xpless, \\,ho pronrote, develop alrd regulatc tlle usa-se ofvarious.card t),pcs that carry
rhcir logos.

''Card Flolder'" nrcans the person entitled to use lhe card defined hereinabove.

"Contrdential Inlbrrrration" nte,arts the ternrs of this.Agreenrelrt, tlre Custoltrer Data and all inforntation, ntalerials or
reports plovided to or irr conrtectiort rvith either Parq,'5 ,.rr','r::arrce under this Agreerr.terrt, irrclucling rvithout
lirrritation. Registered BuYcr 1,tt',',ration or other MERCI-IANT Customer Inforrrration, all nar11es. aclclress.
dr'n)oe.raphic. behavioral, and credit inlornration relating to the Equity Cardholders or polential Cardholder Accogr.lt
cardholclcrs. carclholcler conrnrunicatjon materials and issuarrce stratcgies or rnethods, business ob.iectives. assets apd
propcrties. nrarketing pro-qran'ls nnd Inethods, and progranrnring techniques and technical. develbpnrerrral. cost and
plodcssing in lbrnration

"Cop.r'r'ights" nreans thc parties nrarks ("Marks") as identified on the Cards or other\visc hou,soeyer.

''Countr'1,rvidc" nreans tlre Republic of I(enya.

"Custotuer Data" trteans all inlbrrlation, whether personally identifiable or in ageregate, thal is strLrrrrittetj ancl/or
obtained as a result of a Cardholder Account relationship or an application (rvhether or nor conlpleted) tbr a CardSolclcr
Accor.rnl relationship. including rvitlrout-*irnitatiorrthe"Bank Custonrer lnfbrrnation. credit inlbrnratiorr, finalcial
stonding and dentographic data, and prinrari,transactiorral data generated by tlre Equity Cardholdcr's use ol tlre Equitl,
Clard l l?.

'Efltctive Date" nreans the date of this Agrcenrent.

"Dqtrity Card" ttreatrs the Bank card issued to the Barrk's custoll)ers undcr the Equiry Bank AutoBrarrch carcl and Eqrritv
Visa Electron Cald proeranrs that bears the Copyrights and Marks of Equity Bank and that accesses a Car.ciholcler
Account.'l'his also irrcludes all iirturc card progran:s that nray be launched by rhe Bank.

''liqtritl' Cald Progranr" refi:rs to thc acceptance arrd use ol tlre Equity Cards and Cards fr.onr otlrer. l'innncinl Service
irtstiltrtions. at Mcrcllatlts' oUtlets and Llre frat]reu,ork fbr the operation of tlre sanre in the rnarrner proviclecl for bv this
itg |e ts r'lt ('n t

"Eqrrir_1' Cartlholder" ntcans the holdcr ol'an Equiq, Card issued pursuanl l.o lhe E,quitl Barrk AutolJranch card arrd
l:qrritl Visa Electlorr Card progranrs and sub.iect to the Cardlrolder Agreenrcrrrs, ancl other carcl progt.atnn.les thut shall
bu irltrOcluced b1, the Banlt in l'LrtLrle.

''Fees'' nreans the comnrissiorrs pa),able to either patly as set out ir.l Schedule A hereto.

"Floor Limit" the lotal values of sales rvhich ),ou are allowed to ntake at any olte tinre without setting author.izatiorr. If
lhe cald pa),nrent is in a foleign currenc)/ an equal antount in a foreign currel.lcy applies.

"Marlietirrg Materials" nreans baciges, linlts. s;:onsored e-mails. rnicro-sites. splash pages. other placer:rents on the \vc[.r
ilcs. arrtJ tlacle. brt'rndcasl ol banneladvertisenrenls. prcss contmrrnications, and an1, printecl physical elerlents clcsi qrrecl
o Flonlole the EqLritf,Cald or a Pall\, lteretO. It slrall also inclLrde inl'Orrnation orr yalue-a6rleci products and selvices

idctl directl-r'or indircctl.v by a u'rarlteting parlner ol'tlre Bank, arrd cieliverecl by the Bank to the EgLriry
lcl Iro Iclers;

It4aterial adverse effect" includes, antong other things, any change in Applicable Larv that iras a si gnificant in'rpact on
e llnancial or operationa I br.rrdens or rewards of either Party under tl.lis agreen.lent

U

o

@

t(

crchattts" mealls ar'r\/ individual or business recruited for purposes of facilitating the paytlrents of goocls anci services
tu_sh tlru Eqrritv l)oint ol'Sales equipnrerrt.

ctchtrrtls Salr's St'stent" r'tlr'ans allthe point ol'salc telrlinals incluclin-e thr l)lN antl Carrl r.carlers provicied by Eqrrit-v
It. irrslirllcrl at all Mlcrchant ourlels tliat Rre usecl l'ol sale ol'nrerclranciisr: by lhe N4erclrnrrt

rrt ol'sale terntirral" uteans an electronjc card processirrg clevice or an)/ otltet. electr.olric pa\/r'Den I cha[Bi Ir g s.yster])
vcd bv Equitl,Barrli Linrired.

irrrr(1" ntearrs a tclirrrd eivcn lc thc cLrstolrrer. b_r, tlrc li4erchaltl olt a cartl llavrl.)errl fclr cre clir lo ltie cUstotlter ': c:iI.ti

li

nl for t ettrnr ol'goorls 6r sclvices r errtiered



"Sh,rrcCl Cttslt)trtct L)ata" rrelns artd rs Spccrlicitlly l1;1,,1.,1 lO Itlan.les nrrtl crrrarland ph1,51s1l lrarlr6g;rrirlrcSs] ',slrarcrl
Clr\t()r'1\cl [)at,l" sllecrlir'.allv crcludc< (r) rnlorr']ratror) pr ovided on a;tirlrcatr6rr rlatelals spch il\ rclcptrllcltrorr rrur.[rers
r|lcor'lrt rlclll ot ()lhct pcrsorlal llrtarrcral ilrli)rrirtton. (rr) credrt bUreaU scotEs (rl'anr,) 0t)(l otltcr cr.ecltl teport
irllitttttittt)tl. atld (rlij ctedll rclerettce tttlonllalron obtarncd dircctly llorl oLlrer crcclirors or f:usrrrcsscs Nolr'rt5starrcjrrro
lhc lort-corne.. "Slrared Ctrstolrtet Data" rttat, inclrrde applrcatroD-levr:l rrr[orrlatrorr (olhet lhan tl)e rrrlbr.nratror-r
spccrlicalll'oescrrbed In cl:1trsc 1r). above) that thc parlres n)utLralll'aeree to request fr onr a;-rptrcarrrs and slrall erclrrr.le
arrl Custorirtr Dala thal lhe Bank reasona!11, delelrrrrrres rvould resr.rll tn thc Bank becontrrrq a cot,tsut)er teportntg
agerlcv ol rl provrded b;'tlre Barrk lo the Merchar'rt, \vould constrtule a vrolalrorr undcr Applrcable Larv

"'l l'arlsactlo,l Data" ttrsans lhc te-qulatlons. lransactton anroUnl. lrrercltanl ciescIiplroD and transactron date, indivrcJuallt,
rderrtrfiablc tbr eaclr Car dholder prrrclrase rransaction al Ihe Ourle(s

SECTION T!\/O

EQUTTY CA RD IvtERCI{.dNT P.ITOGRAIVI

e

ll L)se of Carrl rt IVIIjRCH.dNT Outlcts.
SrrLriect lo ll)e ternr.s ol tltrs Agrecnre rrl N4ERCFIAN]' urrdertakes ro ltre Bank lo allorv Carrlholclers.
I I 1 l-o usc rhe E(lurrl Cald to [rLrl goods at I\4ERCl-IANT orrtlets corrrrtr.r,rvide.
? I 2 'l'o usc rhe tqurr\, Crrd ro drspense cash at l,4E,RCHANT oLrrlet-s Countrl,rvrcle
2 I j l'o tr\c lhc Equrtt'Cald lo nraLe utilrt),par,nrcnts and r1al(e nrobile top-ups. as nrav be aclvrserl ,l.oru
lrr'ne lo trnrc. at I\4crchant Orrtlcts coLultr'),1li6js

'l'crttts of Eligrbilr{y to Participate irr the Equitl, Banli A,IERCHANT pr.ogranr.
The use ar'rcl acceptance of the EqLrrrt, Car.d to pur.chase qoods, clrspcnse cash. ancl nralie var rours utrliry Lrrlls
pa),rnents at the lrlls rn MERCHnNT Ourlets countt.)/\vrde rvrll be sublect to.-
2 2.1 rhe transactron bcine approved arrd or authonzed by the Barrli's Systenr.
2 2 3 Arrl,other telnrs and condrtrons as n.lay be advrscd rn rvlr(irrq by erther part), to thc otlrer lionr trrle to
lilDe

Crcrl rl Dccisions arrrl Ap;lrovrrls.
'l'he pornt oi sale tcr rnrrtal devrce rvrll
auI Iron zatrOn

,'ou{e tlte detarls to thc Bank's Card Marragenrenl S),stetn fbr

Thc Bank shall have corDpletc dtscrettotr lo approvc transactrons for Carclholders. Norhrnq rn (lrrs Agr.eenrent
shall requrre thc Barrk to gtve a reason or reasol.ls for-repectrnq a Iransactlon.
Itr the case ofcredlt cards. voice authoilzalton shali be rcquesteci for any card transacttorr rvlrrclr exceecls the
Flool lirrrrt Thts shall appl)/ \vhet'e onlrrre aulholrzatron lras farlecl

SECTION THITEE
IvIERCHANT AND Br\NI( OBL)GATIONS

OI]LIG^TIONS AND DLITIES OF']'HE Nl EIICHANT

OBLICAI'ION 1'O CAII DI IOLDEIIS.
flre I.4erchant shall.
i | )nllorv cardholdels to ttse the Eqttity Pornr of sale devrce ro pal,for goocls ar.rcl servrccs at ljre N4erchants
Otrl lets Countr),rvrde'
3 I 2 Allorv Cardholders to Lrse the Equrty POS to clrspense cash at The Mercharrrs OLrrlcts Courrrry\vicie
3 I I Allorry custon)et's lo Lrsc the Equrry Card ro pa-y for therr var ror.rs ulrlrt;, Brlls at The N4erchants Outlers
Countrl,rv16s-
i I I Not sel anY nIn)r'Dt.rnt lrrDit orr card pa)/ntcnt antoL[]ts
: I 4 Tlear pLrrclrascs b),card rn exaclly lhe sanrc \vay as caslr purclrascs
i I i Not use thc lrst of carrlholders ol car d rrurrrbers n) an), otlrct rva\ othet than to srnd po\i ntents to the
Dank
I I 6 Iake all leasortable steps to assrst the Bank rn handling clainrs bt,caldhojders agarnsr the Balk
-l l 7 Seeli lhe drlcctron of the Bank rvhere the rdentrty olthe CarciJrolcler rs doubted
i l-8 l'lre Mercltant shall record the Transactron Dala and rrrake rt avarlai:le to the Bal)k at the trrrres agr.eed
lloll lrt.].re to tirlle or lf ltot agreed as soon as possible The nrerchant shallretarn lransactron data lor a periocl
ol )50 days Jl'orrt the trartsaction date or sLrch perrod as shall be advrsed to the nrerclranl fr op.r lrqre lo ls.lre
I I 9 Thc Merchant shallnot spirt a Car.d transactrotl
i I I0 TIle Mctchant Lrndettakes not to surclrarge cardholder s the lrrerchant ser'\,rce corTrrrrssrop rt pa),s lo the
lJurrl.
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.rl A1 EIICII^N'T OI'EIIA I'IONi\I. CONI)I'I'IONS AND CLJ IDL,L,IN[,S
\';t lrtl;rl ron 0 | C;il'rllrolrl cr's ltlcn I rt1,

Stt[-rlecl to lltc Ietrtts of lhrs aprecr']'rcn1 thr lr,lcrchaul Lrrrclerlal.cs Io viltclalc
ili':c r rl.rri lrtr cr rtrrrt(icr
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1.1

J.O

.1.2. L Vcrii\, (hnt lltc si-qrrallrre on thB card rrratches the sienalufc on thc sales vouchEr.or recei;rt
-'i.1.2. ll applicahlc vcrif\' that thc Carrlholder rcsenrbles thc pcrsorr depicted irr arr;, phorograph inrendecl for
idcrrtillcatiorr on l'hc card of an.\, other identilicatiorr. such as nalional TD. passport etc.
i.2 -1. ll tlte icir'rrlillcation of the Cardholder or the Card's validiq, is uncertain thc 14ercl.lant l.r.rust co.[acr
Card Ccrrtre or lhe rrearest branch of the Bank inrnrediatell, lbr instrucrions and il'the Bank iuslnrcts the
li4uchnnt to retRin the card, the N4crclrarrt shall do so pronrptly. noting to take care ol tl.leir orvn safety or iI
the circurnstances so pertrrit.

Card Rccovcry
The Merchant shall attempl lo recovcr a Card by reasonable and peaceful rneans arrcl shall not conrplete a
card [r'ansaction in arr_1, of the tbllorvi:tg circunlstances;
4.i.l . ll the card number appears on tlre billletin
1.3.2 lf the Bank requests the retention of the card
4.3.i lithe first 4 digils ofthe cntbossed/indented card nunrber clo not nratch the 4 digits printed aboye or
below the cald rrurnber.
4,i.4 l'he N4erchanr rnust inrrrrediatell, upon recover), of a card potifl, 1ls Banlt of tlre recovery anci ask for
ftrrther instructions. The Mercharrt shall bc held to be aclitrg on behalf of the Bank onll, 1y111., iespect to the
retention o,'the Card.

Floor Liruit
'l'hc f:loor Linrit shrrll be rrotified to lhe Ir4erchant b.y the Bank fronr tinre to tinre in rvriting and at the dale
hcrcol is a-ureccl to be .. . ... oi.-i r\utlrorisntion
'lhe Merclrant ltrust get aLrthorization fi'onr the Bank, fronr the reievant carcl issuer for all card pa),nren(s
above the N4ercl'rant's floor limit. The Bank shall contact the card i.ssuer to approve the card puy,..ni. '

Atrthorization is a gr-rarantee of pal,msn1 rvhich notrvithslanding tl're guarantee does not preclude the Bank
flonr charge back for ot)1, 1'.raont specified herein under.

'fhe acceptancc ofcard nor presert payurents shall be done at your.orvn risl<.

l'hc N4erchant rlust send refund details to the l]ank as per the terr:rs and corrditirrns of'this agreerrent. .l.hc

Banli shall detcrntine r.vhether the value of refunds is nrole tharr the value of carcl paynrerrts. The Bank shall
lelain the difference before nraking the nrerchant settlements for the da1, of the rjcfunds inlo tl.le Merchant
Accotrnt.

Chrrge Baclis
'i'he Bank sliall reserve the right to pay thg Merchant tl:e card payments. Where the Barrk dcterr,ines that a
pa)'rnent lnade shotrld not l'lave becn trtade the lr4erchant shall r-errrit back the luole)/ to the Bank. The Bank
rescrvc.s tlte riglrt to charge a card paynrent bacli to the rrrerchant or refuse to pay it even ifthe paynrent 5ad
becrr ar,rthorized. The Bank rEserves the right to charee back pa1,n1gn1s on the lbllorving grourrcls:
-'1.6. I 'l-he N4crchurrrr lras rrracJc pa.ynrents rhat a'e irr blgngh of rhe ler-nrs anci corrditions'oithe ae,.eerrrent.
3.6.1 A clairrl reccir,ed u,ith respect to a pa-ynrcllt fionr a carcl holder ur.ar.r),other persor.l.
1.6.-1 /\ pavntent rndde rvithout eyidence of authorit;, iiorl the carcl holcier.
i..6.il A cardholclcr denics aLrtlror.izing a card not present payn.lent.
1.6.5'Ihe Melcharrt does rrot abide by the operatine instructions and procec.lur.es

Set -off
The Banl< reserves the right to deduct any nroneys owing to the Merchant rvith respect lo an;, sf 15.
conditions set ourt under clause 3.6 (charge back).

8 Ot]LIGATIONS 1'O THE BANK

,#-lwl

3.8. r

J.b-l

-1 D.J

-[he 
Merchant is nol currerrtl)/ a\vare oI an;, claims, arrd is not currcutl), irrvolved in an1, litigaf ion.

challenging The Merchant's orvnership of The Merchant Marks;
All intcllecttral propertl' trsed b), The Merchant in connectjorr rvitlr its oblisations under tlris
Agt eernenl is either os,ned ol ploperl_v licerrsed by the nrerchar.rt for rhe uses conter)tplatecl hereby
artd llrat sLrch inlellectual properrl, does not infringe the riehts of any tirircl parlies (e\ccpt that, as to
palents, this represelrtation is eiven only as to cur.t-ent knor{ledge);
The services to be provided bi'The lt4elclrant strall be perfolnrecl in a cliligcrrt ancl pr'ofessior.ral
r'ljilllr'lcl itt accot<latrce r.r'ith the trtclcharrt's obliealtorrs trncler tlris Aer.eelneul anrj to the Banli's
t cesorraLrle sat rs1'ac1 ion :
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3.8.5

i 8.6

i.8.7

'l'lrc ntc|charrl sltall rrtdcrtinrl)', tjel'errrl anci holci thc Brnk [rlarrreless llor, a.cl agatr)sl all clar.rsacli()ns. strlts of olhel ploceedrne.s. irrtci an;' anci all losses. ,udgr.l.rL.n[s, rlanra_qcs. cxpenses or oll.]clcosts (ltlcltrdrrlg reasorrnble cortnsel lccs anri drsbLrrser'nents). a, is,,rg I'r orn rlr lrr .1.r.\, \va' r.clarrrre to(r) r\n.r aclrral or allceed vrr.)lalrorr or lnlcct-rrac), of an1, I.gp,.ararrtairon or rv,r1 ant;, ol llte nrcrclrautcontainccJ lrelern
(ll) nnY actunl or alleeed rnlj rr-eer't.tcut ol any tradenrark. copyr.ro[1. tradc rranre or o(hcr propr.relar-\,.rvrc'slrip inlcresr r,:surrrn-q tronr rh(..\c b;,rrre Barrk ot itie i.,.r.trn;, a;p),,rsrrts arrci Marks lsct-lrrtcnrplirlcd b1, th rs A grecnr cnl.
(rri) an-v neglrqertt acl or ollusslorr ol rvrlll'rrl nrrsconducl of rhe rrrercharrt or ils drreclor.s. officer.s.enrploiees. agellts or asslgtls rr) conneclror) u,rrh the e0l|y llrto or perior.rl.lance of thrs Agreenrerrt.
and
(iv) ani'ttse ot dtsclosure by tlte rttercharrl of the Shared custonrer Data rn a nranr..Ier nor rnaccordance rvith Applrcable Larv
The Mcrchant shalJ not strppll'equrprnenl and other nraterials r-rsed lor Carcl rrarrsactror.rs to ar),other person r*hrch *,ourd allorv rhar pe'son to car.T'our carci paynrents,'llte Merchartl shall take all reasonablr: srcps to detect. prevenr and rnvestrgare liaud alle_gatrons arrdor occrlrlcllces Tlre Banlt slrall not bc Irable for an1, loss incurrecl rlLre L liaLrciLrlBnI tr.ansactror.rs,rstrlurecl b.\'or rvrrh collaboralron of the Mercharrts sralFor due to lhcrI rrcglrgcrrcelf a Card is lost. stolen or rrrrsplaccd rvhrle in the custodl, or posscsslor.t o.l.rhc ir,1er.chanl. tlteMerchanl -shall inrnrcdralell' rgr.,', lhe loss. thelt or nrispJacenrent to the nearcsr branch of theBarrk If ri rs subseque.ltr) ret'reved or IoLr,d. the Merchant shail inrrrredrarelt, ;6,.,uu,ci rr to rheBarrlt

OBLICAl'IONS OIT TTIE BANK

l-he llank shall collecl, nratntaln. and be the soic orvncr ol all Custonrer Data.

SLrDgrll, 1g thc Ir4crcharrt strch eclrrr;:llent and nratcr rals rncludnte but rrot lrrtrrtec.l to point ol.Sale Terrlrnals.stationerl' dccals arltl othcr I)lor)lotrorral nrrlerrals as tlre Dank shall {lorrr rur.rc lo lin.rc ll.cl rreccssar\, \vrrhoLrlttrtreasottatrlc clela-v SLrch cqurpttte'lI shall renra, at all rrnres the proper t\. of rhc Barrl. ;.,r;;;;,;;,., ,.ou.r,or Lrpon the lerrtrrnatton of this Agr.cenrcrrt

(t) It ts not c[rrlenlly arvale ofan1,claints. and rs rrot currentl), lrvolved r1 any llrigalion. challenqt,.]g tlleBank's orvnerslrrp of the Bank Marks;

(ri) all rntellectLral propcl'ly Lrsed by the Bank rn conr'rectron rvirh rG otrlrgations under thrs Agr.eenrent rs ertlrcr.otvncd ol properll, jrcerrsed by thc Bank lbr tlte rrses conlenrplated hcrel[1, n116 that su.ch intellecrrra] properrydoes not rnlirrrge the I'rghts of an1'; 111 ird parties (e\cepl that. as 1o patents. this represcntatrorr rs grvcrr ouly asl() currenl l.rrorvledge

(irr)'fhe BanL shall irrdcnrnrti'. deltrrd and hoid rhe nrerclra,r blanrelcss il'o'r ancl against all clai,rs. acrro.s.sttits or other proccedrngs,. a.ld. any and all losses, .luclqrnents, darnaqes, expenses or otlter costs (rnclurirpgleasonablc counsel lees and clisbur.senrenls), arrsrng i.,-o,, o, ,n onl,.url r.f ri,lg,or atly actual or alleged vrolatron or rnaccurac), of an1, repr.esentattolt. wat.ranty. ot.oblrgatron of the Bank containeri rn th:s Agreenrent,
any act or orlission ol'the Bank n.t cour.lectror.r \vlth the issuance of The Dqurty Carci(s)artd/or the adnrirristratlorl ol Carrlholcler Accounts rvhich corrstrtr,rtes a violatron of theApplrcable Larv 91 rr.,1ar arrd regulatrons,
arl)'actLral or alleecd rrtirrtreer'r'lcnl oI arrl,tracierrrark. copi,r.reht. tr.adc rranre or orhcr
PI oprrclar), orvnc|shrp iltlcrcSt rcsLrltrnq Il onr lhc LrSe L)\, thi rrrcr.chant O.f. the Ijarrl.cop;'r r-ehts ancr trre Biurr Marr.s as conreirrpratcrl b) thrs .\gr.er.re.t.
(tv)nl11, neglrgerrt acl ot.onrrsslon or \!,rlll'ul rlrsion<luct of the Banlt or its <lrrcclor.s.
olllcers. enrployees. apenls or assrgns nl connectron rvith the entr), rnto o, p.,:fo,.n1unaa of
llr rs Agrecrnent
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otll\,accounl ullon rvhrch sLrch;ta-l,rrrerrlS Shalt be rlaCle
rvrrtrnp an(l shall bc sLrb;eg1 1a the a;:;troval ol the IJanl,

4 I C0rlrrrr-.srorrs p1r1,551. {o (lrc I\4crchant

COMPENSATION

Alcrchr nts Collcction Accou nt
The Merclrant rrndertakes to open a collectron accotltl at ltle
Sales arrci the Caslr Bacli The Collectron Account nunrbcr

Banl' to facrlrtalc paynrenl of the Mcrchanr
shall be rhe

AnY chanpe of the Collectrou AccoLrnl shali be rD

.rti rfrc Ilar-,1' ';hall IrLrr))l,.ltv L)ltl ln r.to eve ll lat,,, !lr,tn ur,L linsl.t(j!,s rllrr. pa1, l.lte il,ltrclrarit-I l:c lril'rclr,rDi : c.rli,J(r,.rr) irtc\rlrrr rlrc .lrr l,,r,,r ,,r ,l 
,,,1,,11,11. ,,1- ;rlJ I"trrchrLsr:s ir,rtlr

lirrC)lrCli

i.r llrt
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lJartk's crrstonrcr's iil l'he Mercllalrl usine ali Cards trnder the Eqtrily 13ank I)rograrlrrrc. dcducting
the N4clclranl Service cortttnissiort al (llc ratc and in lhe nranrrer dcscribcci in Sclrcdr-rle n lo this
aq reeDrelll.

'[he Banli shall pay The lt4erchant throueh The Melcl:ar:t's collcction accounl inrnrediatch,rrpon
receipt o1'lhe trarrsacliorl reporL the Cash Back Service Comnrissiorr at rhe rates and in the
Ittantter described in Schedule A to this Agreenlent. in uo event later than rvi(hin one bLrsiness day
provicled that rvhere the da1, subseqLrent to the da),of the transactiorr is not a business cla5,. 1|la

Cash Bacli Service Corunrission and the Cash Back Alnount shall bc paid on lhe ne):r bpsiness
dr),

;\ll accoLrrrting staten'rents slrall be serit b'r, the Bank ro 1'l-lE N4ERCI-IANl'at the aLldres-s provided
in thc appended Menrbership Application fornr.

An appropriate reconciliatioll statemtnt shall acconrpany each payment by TI-IE MERCHANT ancl
by the Bank. The receipt or accepthhce b), either party of any statements Iurnished pursLran( to this
Agreenrent, or the receipt or acceptance of an1, pal,mgnts ntadc, or thc fact that one party has
previously audited the periods covered by such statenlents. shall rrot precludc tllat parb/ fron.l
questionl,ng their accuracy at iny time. lf any inconsisterrcies or nristakes are discovercd in such
statenrents or pa5,n1gn15, the padies shall nrake appropriate ad.iustrnents rrritlrin tlr'rr\, (30) da-vs.
Drrring the Terrn of the a-ereentent (irs provided under clause 7. l) arrcl for tu,o (2) ),ears therealter
(or such othcr period of tinre as nra)/ be requiled bv Applicable Larv), the Barrk shall l<eep full and
accurate books of accourtt and copies of all documents and olher nraretial lelating to this
Agreenrerrt ar the-pa-rties -.respecti.ve pr.incipal-oftices. Each part)/ shall be obliged r.rpon being
reqr.rested to do so by the other parl,having given reasonable notice. to provide alr authorized
enrployee to assist in tlre exarnination of the statements and records. An),at.l.lount tbLrnd due to the
other partl, shall be pronrptly paid rvirh interest fronr the date rvlren it tu.st accrued.

4 t.2

4.r.i

4.1 4

O\\/NERSHIP, COPYRIGHTS AND LICENCE.

POS TERN4IN.\ LS
'l'he []anli rctairrs thc orvnership md rights to the POS ternrinals

'l-he I)lr(ics' Cop1,r'igl:ts nnd i\4nrl<s.
Each Parll"s tradetrrarlis and Cop1,rig111s shall be tlre Ploperty of the respective Partl,; and each I)arty hereb-r,
erants tllc other a nonexclusiVe, nontrarrsfct'able, restricted and royalt),-free license to rrsc its Copyr.ights and
N'larks only in a nranner alrd at such tirncs as are cxpressly authorized b),tlris Agreen.ret.ll, as follor.vs:

5 1.2 All rrraterials produced by one Party, including adverlising rlaterials, r,vhich utilizc the Copyrigill5
or Marks of tlre other Party, will be subnritted to that other Part1, ns1 less than seven (7) business
days prior lo its first intcrrded use lbr its prior rvrit"ten approval. If that other Par-t-y does not ob.ject
rvitlrin the seven-day period. it shall be deerlred to have consented to the ttrsl Partr,'s use of such
nratci-ia ls:

E\cep( as s-pecilied in this Aereertrcrrt, all uses of tlre Marks u,ill accrlre to the berrclit of the Parties; provided
thal rrothirrg irr this Scction shall be read to imply that the nrerchanl slrall have any rieht, title ol interest in or
to arry Cardholdcr Account leceivable generated by any Cardholder..

Up'rorr terrlination or cxpiration of this Agreernent. each Palt1, shall, except rvhcr.c ar.rthorizeci in rvriting [;, ths
other Par't-1' ol uttder this Agrcement, cease tlle use ol refererrce to tlre ot]rer l)art;,'5 ni1,,,., Marks. lrlages.
Copl'rights ancl hvpellinks itr anl,rnalrner rvhatsoevcr'. and destroy. at its o\vn cxpense, all Marketing
Materials ol otlrer publications and plorrrotiorral materials bearing the other Part1,'5 nu,.,.,,., Marl<s. Irriages and
Copvrights in its possession and in tlre possession of its a-sents. enrptoy,ees, and indeperrdenr conrractors.

T',IA III(ETINC AND PROI\4O1.ION

I\1a rlieti n g n n cl Plornotion.
Each Paity undertakes at its orvn cost and expense to nrarket and promore the EgLritl,Calcl l)roerant to its
cuslonters.

The Parties tla1,hg1vs1,s1- set up a nrolketin-e fund to pronrole a\\,aleuess arnong their respecli\/e cuslolners of
lhe ex istence o1'the Equity Card Prograrn.

The lr4erclrarrl shall disl>lay prorlinentlv rhe Eqtrity Card rrrsignia. pronrolional signs ancl otlrer ar1\,c11isir)g
rra(elials;-rroviclerl to it b.v Equitl,to inrlicatc llrat the N4erchanr accepls llre all Car.rls trrrclcr tlre liqrrirl.Carrl
P to! r;rrrr rtt e.
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614 I'lre N,lcrclr:rnt shall rrot usc an)/ pronrolronal lrratcrral rvhalsocvcr to allvcrl,sc thc I_,qrrr!1,Car.cl trnless suchr)rirtcilal rs sLrppliecl tt,y ot approved m rvrilrrrg by the Barrk

l-or';r ltr, l)r'ogr':rru Option.
[:rtlrer pirr'tY l]ta\j. al thctr tRsL)eclrve solL, optton ancj e\pensc clcvelop a lo),ajD, proet.nt.D ot ptoqrants lo bcof lcrcd to thc Lqtrrr-y Cardlrolders (the "custorlc'r Reter:rron ltroeranr"j ol'iering rrccprr\,es lo thc Carclholclcr.sr!rslrlrrg lo shop at llre Outlels

62

1l Confidcrrtirl lnfor-nratiorr.
CONFl DENTIALIT\',

'ltt

1t2

l-aclr 1:art-1' undt'rtakes not to clt'Lllge at an\. tinre clr.rr.rng the coLrSe of r.lr. lbllorr.ine tcrnlnalron oi.ttrc/\grcL'nrent rrrrv Conllrlcrrlral lnibr.tnirtrorr rclatrng lo fhe Serlviccs. lrusrness or allhrr.s ol.tie otlrer party to an),lltrrcl Firrll \\ )lllotll lhd cortscrrt ol'thc othcr partl sirvc as rs ncccssor.), Ibr thc propcr pcr lornrance ol.its cjrtresIrcrcrrrralcr or as r\ rcr'lr.lred trl larv.
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D U RATI ON T\ ND TERIVI INATI ON
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t csPect. or.

8 -l 2 'l'hat other pill)' conltttrts a breach of this agr eernent (not lreing a rep,tiralory, breach o1.
thts aqreentent),

8 I 3 An enctrn:btancet takes possession or a recerver rs apporntecl ovcr any ofr5e properr_y or
assets of that other par-ty;

8 3 4 That olher par ty ntalies atl)'voluntary arrangemenl u,ith its crcdrlors or becorrres sub.;ectlo arr arjrDlr.rrsttatiou order:
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1. INTRODUCTION

7.7 Brief Backgrourtd

The request to carry out the.investigation a special audit on the alleged

irregularities in the award of a contract by the County Council of Narok to

Equrrty Bank for the automation of park fees collection arose from a letter by

the Glerk of the National Assembly; Ref /NAJLAFAC/CORR.2012107 dated

29th February 2012 addressed to the Auditor General. The investigation was

canied out between 20th and 26th March 2012for a perior.i of five days.

7.2 Objective and Scope of the Special Audit

The objective of the special audit was to establish whether the automation of

nark faoq nnllonfinn COltr:.rt \Y?.S pfoperly 3*=rd=d b:SeC :: the P:bliC

Procurement and DisposalAct, 2005 and relevant rules and regulations.

The purpose and focus of the audit was to

Establish how the need for automation of park fees collection aroseI

I lnvestigate how the procurement of automation of parking fees was carried

out and e.stablish whether !t wa.s in line with Public Procurernent anC

DisposalAct 2005 and the relevant Rules and Regulations,

I

Quantify the loss if any arising from the irregularities

ldentify individuals who may be culpable in the procurement and award of

the contract.

Bring up any other issue relevant to this procurement process

The audit covered period between February 2010 and April 2012, the

inceptions and award of the contract dates.

I



7.3 InvestigationApproach

ln order to carry out the special audit, the following approach was adopted

Revlewed the procurement process followed

Obtained and evaluated relevant documentation and correspondence.

Examined accounting records and method of payments, Council minutes,

procurement plan, tender committees' minutes, technical and financial

evaluation committee reports, minutes of tender opening and the award of

the contract.

Perused relevant legislation, regulations and circulars.

Held meetings with various County Council of Narok officials'. lnterviews

were used to obtain information about, to understand the allegations, and

to verify facts.

2
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2. AUDIT FINDINGS

2.7 Needfor automation of parkfees revenue collectton.

2.1.1 Local authorities in the country were faced with myriad administrative and

managerial problems that hitherto, bedevilled the running of National Game

Reserves. On 1't April 2005, the Minister for Local Government launched the

report on the management of National/Game Reserves under the mandate of

Local Authorities, which recommended the automation of Revenue collecti'.rn

systems in all National Reserves and the use of modern equipment to

improve revenue collection and enhance security'

2.1.2 The Local Government Act Cap 265 Section 145 empowers the Council to

collect revenues from local sources including national reserves. On 16th

March 2005, the Minister for Local Government, Hon Musikari Kombo,

constituted the Maasai Mara task forte whose purpose was to come up with

suggestions on how to improv_e the management of Game Reserves.

2.1.3 The Council itemised the Smart Card System in the Performance Contracting

and Budgets for the years 200912010 and 201012011 with a budget provision

of Kshs. 5,0OO,OOO.0O and 25,000,000.00 respectively. The Council proposed

to change_the revenue collection system from paper park entry ticket with an

electronic card based system that would eliminate revenue leakages in the

Game Reserve.

2.1.4 The errvisaged system would entail the use of a personalised smart carC anci

online registration that would capture client data including personal details.,

place of stay while in the Maasai Mara and entry and exit dates. It would atso

enable the Council to compute royalties on visitors residing in the parks five

(5) game lodges.

Prior to placing the advert in the local dailies, a team of senior officers

from County Council of Narok, including ender Committee Members

made study visits to Kenya Wildlife Service and Tanzania National

Parks Authority (T-ANAPA) who had automated their park entry

3
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systems. The Tanzania National Parks Authority CT'ANAPA) model of

smart card was found to be superior and therefore recommended to

the Council by the team that visited the Authority. This was done

specifically to enable the tender committee members understand the

system before evaluating the (EOl) bids

2,2 Procurement of Automated Park Fees revenue Collection

2.2.1 S.76 (1) of the Public Procure;:rent and Disposal Act 2005 provides for

situations when a request for proposal may be used to procure goods and

services as an alternative to open tendering if the:-

procuremenris of services or a combination of goods and services; and

Services to be procured are advisory or otherwise of a predominately-

intellectual nature.

2.2.2 Ccnsequently the Council placed an expression of interest (EOl) for the

supply, 'installation and commissioning of a prepaid smart card system for

' eilti-y intythe'Maasai*M'arrGarn;-R.esei-ve'iiiicugH'zn:advei't;ser,iei,t' ;; tl;c

Dailies of 16 February 2O1O and 23 February 2010.in the Daily Nation and in

the Standard respectively.

The scope of the works included the following:-

,' Supply, install and commission a centralised online billing system.

,--'supply and install relevant ICT infrastrueture at all'cntilpcints'and llead

un'lce.

Supply, install and commission vendor based prepaid equipment,

complete software system for the County Council of Narok headqualcers

vendors and supervisors.

I

]

Train Staff in the use of the new systems and on first line maintenance of

the proposed equipment.



r To pioviiie ongoing call out for repairs and maintenance not covered by

first Iine maintenance.

. Provision of watertight system against revenue loss.

' 3-2.3 Seventeen firms responded to the advert and submitted their bids before the

closinq date. The submitted bids were opened on 16th March 2010 in the

presences of bidders who choose to attend. See (schedule 1)

2.3 TechnicalEvaluation

y,2.3.1-'Out of seventeen (17) firms listed in the schedule attached that bided to

-, provide the service, only twelve (12) firms made presentation of the proposed

e-ticketing system to the tender and evaluation committee between 28 May

t 2010 and 4 June 2010. Further, the five (5) firms.that did not present are

Crafton Silcon, Lachuru lnvestments, Pluton ICT Ltd, Secuie 'Tech

Consultancy and Technology and were therefore, disqualifled at that 3tag".

2.3.3 The evaluation committee members adjudicated the remaining twelve flrms

bids and ranked the firms based on their presentation.

2.4 FinancialEvaluation.

2.4.1 . After the technical evaluation, flve firms; Eq.uity Bank Ltd, Cooperative Bank

Ltd, Tracom Kenya ltd, Compulynx ltd and Zinga Technolo-giqs.-l-!{., which

were considered most responsive, were shortlisted for financial evaluation.

The financial evaluation included a site visit to each firm to assess its capacity

to handle the proposed smart card system where evaluation and rating was

done as shown in the table below

Date of Visit Score %

Compulynx 2'1"'July 2010 40.8

Cooperative Bank 21"' July 2010 ot

Equity Bank 19' July 2010 80.2

5

Name of the firm



Tracom(K) Ltd 20'" July 2010 55.2

Zinga Technologies 20'" July 2010 59

2.4.1 fhe five flrms were further requested to visit the project site at Maasgi Mara

for the p.urpose of costing the project and were sLrbsequehtly invited to

present their financial proposals for the project on 18m August 2010.

2.4.2 The Council financial evaluation analysis was classifled into three

components quotations; System Hardware, System software and Project'

irnplementation and support quotations and the following were their

observitioris made by the evaluation committee:-

Co-operative bank did not provide costs of the software and hardware

system .The committee also observed that there were no adequate

security system details. The bank had enlisted Tracom as a core partner

yet Tracom ($ limited had made a separate proposal. Co-operative bank

had no capacity to undertake the project alone.

- -.-?,a,a.-s lrr\-! 1,, 'n.. '_.-,-J_-.r .a,. ^!-t,-. -,-,rr--r r,-,-_rL r .-.^+ ^r. l^---l.r---- .---l, rrauul {t (r\/-Ltu ilau iluL ausquatcry quuLs(J tut Ulc uusr \Jr ttsruyud.'9 qrlu

'software as required. It had also enlisted Co-operative bank as the desired

agency to provide the roljout platform. The project cost was not clear.

The flnancial proposals and sample of smart cards presented by

Cooperative bank and Tracom were similar in security features. lt was

likely that the two flrms engaged in bid rigging whereby, the same

"proposals were presented'by'the-two'to'enlrai-rc'e'success of eithei' of the

company winning a contract

a

s

a Compulynx had previously installed a smart card system at Kenya Wildlife

Services that led to loss of revenue. Their quoted price of

Kshs.197,492,000.00 was considered high compared to other firms.

Zinga Technologies proposal had weak security features and its financial

base was weak.

6
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a Equity bank system had high levels of security features that had back

office monitoring at the Council. The bank presented two models, one a

fully owne! and the other a co-investment where both pafuers would

contribute towards installation and commissioning of the system. -t-he

costs for the five flrms were as follows.

I Equity Bank(co-owned model 29,408,000:00

4 Cooperative Bank Not indicated

2.4.3 The flve flrms were adjudicated and ranked according to their technical

flnancial and presentation performances and Equity bank emerged the best

firm responsive and competent to offer the seryices at Kshs.28,408,000.00.

2.5 Award of the Contract

The Council awarded the tender to Equity Bank on 4 November 2010 through

minute no. 3/612010-2011 of the tender .committee to supply, install and

commission an electronic revenue collection.system at entry points into the

Maasai Mara Game Reserve for a contract sum of Kshs. 28,408,000.00. The

bank was informed of this decision vide letter dated 8th November 2010.

2.5.2 On the same date, the other four unsuccessful bidders were informed

individually through e-mails and then followed by letters.

2.5.1

7

QuotedNo Firm

130,459,000.00Equity Bank(Fully owned model

Zinga Technologies 27,480,000.002.

197,492,760.003 Compulynx

Not indicatedA Tracom(K) Ltd
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2.6 Contract Alterations

2.6.1 Equity Bank acknowledged the award of the tender through a letter dated 1Sth

November 2010 and signed by the Chief executive Dr. James Mwangi.

2.6.2 However, after the award of the contract there were unresolved issues in

,^^^^^I +^ +l^^ J, ,-^+i^^ ^5 +l^^ aanr*aar ^^J rL^ ^^--?^^:^- ^^.,^LI^ r^ rL^lcsP<,rvt L\., LllE uulaLlLJll Ul tll<, t/Ul lLl crUL at lU Ll lE UUlllllllS5lUll PdyaUIC LU LIIC

'5ank,whichledtore-negotiationbetweentheCounciIandthebank.

2.6.3 The Council gave the following proposal to the bank on the commisSion

payable:

Percentage (o/o\ Period in Vears

2.6,4 On the other hand, Equity Bank presented'the following.counter proposal on

commission payable

Percentaqe (%l Period in vears

A

J

7

o

5

4

J

J

I

7

o

2.6.5 ln a meeting held on 25h March 2011 al the Council boardroom between the

Council and Equity bank representatives, there wei'e further negotiations to

the effect that the Council preferred a flve years term and a service fee ol 5o/o

for the revenue collected through the smart card system. The bank on the

other hand gave an ofier of ten years and a service fee based on revenue

collected as follows:

8



Perce (%) Period in vears

2.6.6 The Council ;ave a final offer of ten years and a service fee bdsed on

revenue collection as follows:

.fe.1_cgilgqe_ (%) Period in years

HoWeVer, after length deliberations, no agreement was reached on'the rates

of cornrnissitrr I pr ur rr;.,iir rg ii i= ira' ,i r cpiesentatives to seel-' -''u;th:l
consultations with their Head Office.

2.6.7 On 28h March 2011, the Council wrote a letter to Equity bank Ref: NCC/

EOI/SCS/2010/2011 and gave its flnal offer, which was the same as the one

preg_qqlgq gt lhe nggolia!9n with the bank on 25th March 2_911. Upon receipt

of the offer letter, Equity bank acknowledged on 29 March 2011 and accepted

"the'perioci ancj cornrnission raics as prr.rposcri by the Councii bt;tgave a i'ide;'

to the effect that the commission will be based on an annual revenue base of

Kshs.1.5 billion, below which the Council will meet the commission deficit that

may arise.

2.7 lregulartties and weakne^sses Obsented

2.7.1 On-13 April 2011, the full council meeting adopted the re-negotiated

agreement between the Council senior managers and Equity bank on e-

ticketing.

4

J

8

I

h

4

J

5

7

b

A

j
I
I

9



!

Underthe Pre-paid smari card system agreement, article 6.1 on the payment

obligations that took place on 19 April 2011 between the Narok county
Council and Equity bank, a threshold of Kshs.1.5 billion total collections

between 1 July and 30 June was introduced in the contract.

The council will then be required to pay to the Equity bank in addition to the

service fee paid based on the total revenue collected in that year, a Service

fee equal to the relevant percentage for that year multiptied by fifty per cent

(50%) of the difference between the minimum reserve and the total revenue

collected in that year. The previously mentioned dirierence will be paid during

the period between 1't July and 30th September of the year immediately after

the year in question.

2.7.2 The payment obligation was neither explicitly indicated in the financial

oroposal presented by the bank nor at the time of renegotiation of the period

and commission to be charged.

2.7.3T1e Council paid through Voucher number 1108 - 0909 on 11 August 2011 a

part payment of Kshs.19,885,d00 representing seventy percent (70%) of the

contract sum.

Sec 84 and 85 of the Public Procurement and Disposal Act 2005 provides

circumstances in which negotiations would be done with the successful

proposal and may request and permit changes if the contract may not vary

irom the requirements of the terms of reference, the request for proposal or

the terms of the successful proposal except in accordance with the follcwing:-

The contract nna.1r.,provjde..for a..diderent price but..onl;u ;1 there is a
proportional increase or reduction in what is to be provided under the

contract

a

I The variations must be such that if the proposal, with those vartations

were evaluated again the proposal would still be the successful bidder.

2.7.4 In light of the above, the Kshs'1.5 billion threshold commission base

su$gested by the bank may affect the council negatively in the short run given

the nature of the Tourism industry, which is aflected by external factors

10
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beyond the control of the Council. Moreover, the bank in its financial proposal

had not provided this information on the commission to be charged and the

period of the contract.

L7
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3. CONCLUSION

The Council management procured the Automated Parking Fees Revenue

System in accordance with the process referred to under Sec 76 and 78 of

the Public'Procurement and Disposal Act 2005 that provides for, when

request for proposals may be used. However, Equity bank introduced

midstream a rider to the contract that stated the threshold on which

commission will be based is Kshs.1.5 billion. The rider was not in the

iinancial proposals, which Ied to futher negotiations.

The period of the contract was not included in the flnancial proposal but

was introduced midstream. This has far-reaching financial implication to

the Council.

The council may lose in the errent revenue collected falling below Kshs.

7'1,5OO,OOO,OOO.OO. The Council should have consulted widely from the

public procurement Oversight Authority and Ministry of Local Government

before assenting to the variation of the contract terms'

The second lowest hidder Cooperatirre Bank' presented -cirpil21 docttments

with Tracom and were in essence bid rigging so as that one of them could

win the tender. ldeally, Co-operative bank and Tracon should have

presented a joint venture agreement.

overall, the council has improved on its revenue collection for the short

period eticketing system has been in place. The council collected extra

Kshs.185,688,855.00 in nine months of the tlear ?.01112012' more that its

total revenue collection in the year 201 Ol2O1'1 and it is projected that the

council would have collected more revenue than any other time in the

Douncil's history.
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4.

A

S

RECOMMENDATIONS

council should consider re-negotiating the clauses of the contract

with the bank in respect of the payment obligation and in particuiar

threshold of Kshs. 1,50o,ooo,o0o.o0 minin'';m revenue base' Equi$ Bank

uld charge the Council the commission based on the revenue col[ected

ghthesystemwithoutsettingaminimumthresholdontherevenue

ected. This is a more equitable and a fair basis considenng otner lactors

may affect the flow of tourist to the park such as marketing and geo-

gl politics, which have not been factored in the contract docrlrn6F+

Edward O. Ouko
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