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PREFACE

Mr. Speaker Sir,

The Departmental Committee on Local Authorities (herein after referred to as ‘the
Committee’) was established pursuant to provisions of Standing Order No. 198 and
mandated to among other things, investigate, inquire into, and report on all matters relating
to the mandate, management, activities, adminis&ation, operations and estimates of the

assigned Ministries and departments.

The Committee executes its mandate in accordance with the provisions of Standing Order

198 (3), and is mandated to among others:

L Investigate, inquire into and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned Ministries

and Departments;

1. study the programme and policy objectives of the Ministries and Departments and
the effectiveness of the implementation;

111, investigate and inquire into all matters relating to the assigned Ministries and
Departments as they may deem necessary, and as may be referred to them by the
House or a Minister; and

1v. make reports and recommendations to the House as often as possible, including

recommendations of proposed legislation.

Pursuant to the above mandate, the Speaker of the National Assembly on Tuesday, 22™
November, 2011 during Question tme directed the Committee to investigate the Revenue
collection contract between Equity Bank Limited and the County Council of Narok. This
arose out of a Queston by the Member for Narok South, Hon. Nkoidila Ole Lankas to the
Deputy Prime Minister and Minister for Local Government seeking to know whether the
contract entered into by the two bodies was in accord with the advertisement for Expression
of Interest put out by the County Council of Narok on 9" February, 2010. According to the
Member for Narok South, the Invitation for Expression of Interest published requested for
Supply, Installation and Commissioning of a pre-paid Smart Card Service while the contract

entered between Equity Bank Limited and the County Council of Narok included the



3.

1.

1.
111
1v.
V.
V1.
Viil.
IX.

X.

M.

4,

running of the pre-paid Smart Card system and collection of revenue and had therefore gone

beyond what the County Council had advertised for.

The Departmental Committee on Local Authorities comptises of the following Members:-

Hon. David Ngugi, M.P. - Chairman

Hon. Mahamud Sirat, M.P — Vice Chairman
Hon. Shakeel Shabir, M.P.

Hon. Fahim Twaha, M.P

Hon. Joshua Kutuny, M.P.

Hon. Gideon Mung’aro, M.P.

Hon. Mwalimu Mwahima, M.P.

Hon. Gideon Konchella, M.P.

Hon. Zakayo Cheruyot, MP

Hon. Oyugi Magwanga, MP

Speaker Sir,

The Committee in execution of its mandate as directed by the Speaker, convened and held
meetings with the Member of Parliament for Narok South, the management of Equity Bank
Limited, officials of Narok County Council and Hon. William Ole Ntimama the Member of
Parliament for Narok North. The Committee further toured the Maasai Mara Game Reserve
to inspect the entry points and establish whether or not the smart card systems had been
installed and held public hearings outside the Maasai Mara Sekenani Gate and in Narok
Town to get the views of the members of the public on the smart card system. The
Committee further met with the management of Equity Bank and officials of the Narok
County Council for a second meeting to clarify some of the issues that the Commuittee had
noted while on the tour of the Maasai Mara and Narok County.
The Committee established the following among others, from its interaction with the above
groups of people:
a) That the procurement procedure used by Narok County Council in sourcing for the
service was Request for Proposals provided for in section 76 of the Public Procurement
and Disposals Act (herein after referred to as the Act) and whose procedure 1s set out in

sections 78 to 86 of the Act.



b)

<)

d)

That the procurement law as laid down in the Act was followed by the County Council
of Narok in award of the tender to Equity bank.

That majority of the stakeholders in the Maasai Mara reserve support implementation of
the smart card system due to its benefits to the Council and the people of Narok but are
concerned about the terms of the contract.

There are some clauses in the contract entered into between the Council of Narok and
Equity bank to operationalize the smart card system that are not favourable to the
Council and need to be reviewed.

The County Council of Narok did not take all necessary measures to sensitize or involve
the residents of Narok and the staff of the Council who are key stakeholders in the
Maasai Mara about the decision to switch from the paper tickets to the smart card

system of revenue collection.
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7. BACKGROUND

Mzt. Speaker Sir,

7.1.1.

7.1.2.

The Committee was seized of this matter on Tuesday, 22™ November, 2011 following
Question Number 2 by Private Notice by the Member of Parliament for Narok South
constituency directed to the Deputy Prime Minister and Minister for Local Government
as follows:

a) Is the Minister aware that Narok County Council has entered into an agreement
on revenue collection from Maasai Mara Game Reserve with Equity Bank
Limited?

b) What are the terms of the contract?

c) Could the Minister table the contract documents?

The Member for Narok South also sought the following clarification from the Minister
for Local Government:

a) What the County Council of Narok asked for in the Expression of Interest
(EOI) and what it got from Equity Bank Limited.

b) If the Minister could cancel the Revenue contract as Equity bank was collecting
Revenue on behalf of the Council yet Revenue Collection was not tendered for

and therefore was outside the scope of works.

The Deputy Prime Minister (DPM) and Minister for Local Government in his response

tabled the contract document and explained that Narok County Council requested through

advertisement for an EOI for the supply, installation and commissioning of a prepaid smart

card system. The scope of what was required was indicated in the advertisement as follows:

a) to supply, install, and commission a centralized online prepaid billing system;

b) to supply and install relevant ICT infrastructure at all entry points and head office for
the period of the billing system;

c) supply, install and commission vendor-based prepaid equipment, complete software
system for the County Council of Narok Headquarters, vendors and supervisors;

d) train staff on the use of the new system on the first ine maintenance of the
proposed equipment;

e) provide ongoing callout for repairs and maintenance not covered by first line

maintenance and



f) Provision of a watertight system against revenue loss.

8.1.1. The Minister further explained that what was contained in the contract was no different
from the scope of works that the Council had tendered for and further that the contract
contained a review clause which allowed the parties to review the contract after every
two years and a termination clause that allowed any dissatisfied party to terminate the
contract after following the due process. He further stated that he did not have power to
terminate a contract which had been validly executed and only the parties to it had that

right.

9. The Member for Narok South with the support of other Members of Parliament disagreed
with the Minister on the scope of the contract and requested that the matter be referred to

the relevant committee for thorough investigation which request, the Speaker acceded to.

10. The Speaker in his communication to the House directed that the Committee investigate the
pre-paid smart card system contract and report to the House whether a request to design,

install and commission was the same as saying design, Install, commission and man.

Mzt. Speaker Sir,

11. The Committee identified the following as questions whose answers were necessaty in order
to enable it discharge its mandate:

1. Was the procurement law followed in awarding the contract for provision of a pre-
paid smart card system to Equity Bank?

2. How many companies submitted bids to be considered for provision of the smart
card service and what criteria was followed in awarding the contract to Equity Bank
limited?

3. Did the Narok County Council hold 2 full council meeting to authorize the tender?

4. Did the Ministry of Local Government approve the transaction as required by the

Local Government Act?



5. After award of the contract, did any of the firms that submitted bids raise complaints
with the Procurement Appeals Tribunal or Procurement Authority about the
tender?

6. Is the contract entered into between Narok County Council and Equity Bank a true
reflection of the terms as advertised by Narok County Council in the Expression of
Interest?

7. If the terms of the contract went beyond what the Council had advertised for in the
Expression of Interest, what is the remedy? Can the council be compelled to
terminate the contract and what does the Public Procurement and Disposals Act
provide on this? Who has a right to go to court if the procurement law has been
violated?

8. Who between Equity bank and the County Council has control over the bank

accounts operated by the Council?



12. EVIDENCE
.The Committee in implementing the directions of the House as directed by the Speaker

interviewed the following witnesses and obtained the following information from them:

13. Hon. Nkoidila Ole Lankas, MP — Member of Parliament for Narok South
13.1. The Chairman informed Hon. Ole Lankas, MP that as the complainant, the Committee
called him as the first witness in order to understand from him the issues of contention
in the pre-paid smart card system Agreement between Narok County Council and Equity
Bank. The Member of Parliament for Narok South informed the Committee as follows:
1) That he served as the Clerk of Narok County council from 1997 to 1999 and
therefore understood its operations succinctly.
11) That Narok County council is among the richest Councils in the country as it
attracts a large number of tourists.
111) That the Maasai Mara Game Reserve generates about 95% of the revenue
collected by the County Council of Narok.
1v) That sometime in the year 2010, the Council put out an advertisement for
Expression of Interest (EOI) for Supply, Installation and Commissioning of
an E-Ticketing System to assist in collection of revenue at the entry
points/gates of the Maasai Mara Game reserve and therefore curb pilferage
and increase revenue for the County Council.
V) That subsequently many companies tendered their bids and Equity Bank
Limited was chosen to have won the tender.
Vi) That he is not opposed to the system per se as the system deserves merit but
his contention is in the procedure followed and the contents of the contract.
vii) That there is a problem with the awarded tender in that what is contained in
the Expression of Interest advertised is different from what is contained in
the contract entered into by the two parties since the EOI advertised on
Tuesday, 16" February, 2010 (which he tabled) requested for “Supply,
Installation and Commissioning of a pre-paid smart card System” while the
signed Contract (dated 19" April, 2011) provided also for collection of

revenue.



That in his view therefore, the procurement process was irregular and illegal
as Equity bank limited was collecting revenue on behalf of the Council which
was not tendered for and that it was still using paper tickets and not the E-
ticket as provided in the contract documents.

That from the signed Contract document, Equity bank was to collect
revenue, be the Banker and only issue periodic statements of account to the
Council

That the Contract further contained a clause requiring the County council to
pay Equity Bank Limited the difference of amounts if the Council collected
1n any year less money than the minimum of Ksh. 1.5 billion 1t had projected
to be collecting.

That the KACC had written a letter on 25" February, 2011 confirming
having looked at the procurement process of the pre-paid smart card system
and cleared it yet by that date the smart card system had not been installed.
That after he raised the matter in Parhament, the County Council began
intmidating staff of the Council who were opposed to the system by
transferring them from their stations to other places by a letter signed by

Councilors and not by the Clerk of the Council.

14. Meeting with officials of the County Council of Narok led by Mr. Mutemi, the Clerk

14.1.

The Committee held a meeting with the officials of the County Council of Narok led by
the Clerk on 6" December, 2011 in Parliament buildings and sought to establish the
following from them:

1) Whether the tender to obtain the pre-paid smart card system was propetly obtained

and whether it was sanctioned by the County Council of Narok and the Ministry
of Local Government

1) Whether the tender process that led to award of the tender to Equity Bank was in
accordance with the law

ui) Whether the Contract signed between the Council and Equity Bank was in
accordance with the terms of the advertisement made by the Council requesting
for bids

1v) Whether there is an exit clause in the contract and what the terms of the exit clause

are.

11



v) Whether the Council officials are satisfied that the pre-paid smart card system is

good for the council

The Narok County Council officials responded as follows:

15. Presentation by the Narok County Council Officials

1)

iv)

V)

v1i)

In April 2005, the then Minister for Local Authorities, Hon. Musikari
Kombo directed all local authorities to automate their systems of revenue
collection and requested that all local authorities begin moving towards that
direction.

The County Council of Narok in compliance with the directive from the
Minister decided to automate revenue collection at the Maasai Mara Game
Reserve and therefore advertised an Expression of Interest requesting bids
for provision of a pre-paid smart card system at the Game Reserve.

That the procurement process that led to advertisement for the system was
approved by a full council meeting and by the Minsstry of Local
Government.

That before introduction of the pre-paid smart card system, the Council
could have been collecting only about 40% of the revenue from the Maasai
Mara as the rest was pilfered by the revenue collection clerks.

That the Council collects revenue from the Hotels within the Maasai Mara
based on bed occupancy which the hotels are supposed to declare but the
hotels collude with the revenue clerks and tour operators and declare less
occupancy rate.

The Council officials visited the Kenya Wildlife Services (IKWS) and the
Tanzania National Parks Authority (TANAPA) which ran similar systems to
learn from them how the systems functioned and its merits.

The Council recetved bids from 17 firms, evaluated the bids and awarded the
tender on 8" November 2010 to Equity Bank Limited. That the signing of
the contract was however done on 19 April, 2011 after concluding the on-

going negotiations between the partes.



That when Equity Bank went to install the system, there was resistance from
the Council revenue collection clerks at the gates of the Maasai Mara which
led to demonstrations and destruction of the equipment already installed.
That after award of the tender and contract to Equity Bank limited, two cases
were taken to court, one filed in Nakuru High Court Civil Case number 131
of 2011 and another in Nairobi, High Court petition No. 35 of 2011.

That the Council officials are satisfied that the system is good value for
money for the Council as it would increase the Council revenues significantly
and reduce corruption that was rampant before.

That the Contract had a termination clause contained in Clause 14 on pages

20 - 22 of the Contract and which they were comfortable with.

After the presentation, the Committee members requested for the following clarifications:

16. Intervention by Committee Members

)

V)

Whether paper tickets were still in use at the entrances to the Maasai Mara
and if not, on what dates the paper tickets were withdrawn to allow use of
the smart cards

Who were the parties that complained about the pre-paid smart card system
and who took the County Council to court seeking to stop the use of the
smart cards

What is the role of Equity Bank Limited in the pre-paid smart card
agreement and did it involve collection of money on behalf of the Council?
How sure was the Council that during the interim period when Equity Bank
was using paper tickets, the Bank’s employees would not also engage in the
malpractice (pilfering of revenue) that the Revenue Clerks of the Council
were committing before?

Whether there was any significant change in revenue collection between
when the Revenue Clerks of the Council were undertaking the collection and
when Equity Bank implemented the pre-paid smart card system and if the

Council could avail the figures to the Committee

13



What is the amount charged for entrance to the park and the approximate
number of visitors expected in a year?

What is the total cost of the pre-paid smart card system contract to the
Council?

Whether the Council varied what it requested for in the EOI advert and if so
when this variation was done.

Who drafted the contract document-Is it Equity bank lawyers or Narok
Council lawyers?

Whether there has been intimidation of staff of the Council since the matter
was brought up in patliament by the Member of Parliament for Narok South.
Whether Equity Bank had commissioned the pre-paid smart card System as

required in the contract.

The Narok County Council officials responded as follows:

17. Response by the County Council Officials

)

That the Council began a pilot of the smartcard in November 2011 and the
system went live on 12" December 2011. That between 19" April 2011 when
the contract was signed and November 2011 when the smart card system was
launched, Equity Bank continued using paper tickets as they implemented
the pre-paid smart card system.

That there was agreement that commencement of the use of the smart cards
would only occur after complete implementation of the pre-paid smart card
system and when Equity Bank was awarded the contract, the parties agreed
to three months implementation period to enable completion of Statement
of Works and implementation of the pre-paid smart card system.

When Equity Bank moved to the site to install the system, there followed
demonstrations by youth in Narok town against the system and one group
filed a case in Nakuru court to stop the implementation of the system.

That before Equity Bank was awarded the contract, SOMAK was the
revenue collecting agent for the Council in the country but visitors who came
straight to the gates of the game reserve paid entrance fees to the Council

Revenue Clerks stationed at the gates.

14



That since Equity Bank implemented the pre-paid smart card system,
revenue collection had increased significantly and was almost double what
the Council Revenue Collection Clerks were collecting and that the Council
would submit to the Committee figures of the revenue collected per month
from April, 2011.

That the fees charged for entry to the Game Reserve is USD 70 and the
average number of visitors in a year is 300,000.

That the investment Equity Bank was putting in the contract was Ksh. 280
million which would have been paid by Narok County Council but due to the
partnership, it would only cost the Council Ksh. 28.4 million.

That the advert was an EOI and the Council did not vary what it had
requested for in the advert but that they picked on Equity Bank because the
proposal Equity presented during the bid evaluation presented two options;
One where the Council would fully own the infrastructure and equipment to
cost about Ksh. 280 million and the second, a co-investment model in which
the Council would invest only Ksh. 28.4 million and the Council opted for
the Co-investment hosted model.

That Equity Bank was involved in issuing paper tickets as a transitory
measure before they installed the pre-paid smart card system and that the
Council was only banking with Equity Bank for convenience as they had the
option of maintaining a bank account with any other bank.

That the Contract document was drafted by joint lawyers of Equity Bank and
those of the Council.

That the Maasai Mara Game Reserve has 10 collection points and six
structured gates at which revenue is collected by the Council officers
themselves and not Equity Bank staff.

That there was no intimidation of staff of the Council as alleged but that
disciplinary action was taken against the staff/Revenue Clerks who allowed
demonstrations to go on in the game reserve which led to destruction of the

Equipment that had been installed by Equity Bank.
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X1iv)

That Equity Bank was not collecting revenue for the Council as alleged but
that it had trained staff of the Council who were to manage the system and
Equity Bank would only be retained to service the system as per the contract.
That the pre-paid smart card System had not yet been commissioned as it
was under pilot testing with an intention of go-live date of 12" December
2011. The Council intended to invite the Kenya National Audit Office and

the Efficiency Monitoring Unit before officially commissioning the system.

18. Meeting with Dr. James Mwangi — Managing Director, Equity Bank Limited

The Committee met with the Equity Bank management led by the Managing Director on 6"

December, 2011. The Members sought to know the following from the management of

Equity Bank Limited:

1) Why it took the Bank so long after entering the agreement with the Council
to install the pre-paid smart card system.

11) Which advocates drafted the pre-paid smart card system agreement; were
they advocates for the Bank or of the Council?

iiiy ~ What is the role of Equity Bank 1n the whole agreement and does it extend to
revenue collection?

iv)  Whether Equity Bank had completed installation of the system and was it
now operational or were they still using paper tickets at the entrances to the
game reserver

V) Whether Equity Bank had posted its staff to the entry points of the Maasai
Mara to manage and run the pre-paid smart card system.

vi)  Any challenges the system installed could face and whether the Council had
obtained value for money while getting the system

vii)  Any guarantees that the system was not easy to manipulate and therefore lead
to lose of revenue like the paper ticket system they were trying to get rid of.

viii) How do tourists in foreign countries pay the fees required to access the
Game Reserve?

ix)  Considering that the fees to foreigners is charged in US dollars, who benefits

in case of currency fluctuations

16



The Managing Director of Equity bank gave the following information to the committee:
19. Response by Equity Bank CEO

)

v)

That based on the advertisement for EOI put out by the Council, Equity Bank
entered agreement only to supply, install and commission the pre-paid smart card
system which they were doing and that the planned go-live date was 12" December,
2011,which the Bank will successfully achieve.

That Equity Bank does not collect and is not collecting money on behalf of the
Council but that it 1s travel agents who collect the money and bank it straight into
the Council Collection Account maintained at Equity Bank. That the Bank only
offers a platform for revenue collection but does not engage in the collection.

The Council itself manages the pre-paid smart card system as the Bank had trained
the Council personnel onsite for two weeks on how to manage the system as
required in the contract and that there were no Equity Bank staff at the entry points
to the Maasai Mara.

That the Council preferred to hold the Council Collection Account at Equity Bank
Limited rather than with another Bank so as to benefit from the large number of
branches of Equity bank and the Bank’s branchless banking system in order to reach
their clients and tour operators more effectively.

That it took long to install the system because of various challenges one being that
the Mara has no electricity and it took Equity Bank two months to map out the
processes needed to install the system before moving onsite. The delay was also
necessitated by the fact that the Council needed to buy the smart cards before the
process could commence which is the cost contained in the Ksh. 28.4 million that
was to be incurred by the Council.

That the Bank has now pilot-tested the system and installed the equipment at all
points of entry and at the airstrip and that the system was now operational.

That the Contract document was drafted by the joint lawyers of Equity Bank Limited
and those of Narok County Council.

That the system is novel and water tight and is not therefore subject to manipulation
and will thus avoid leakage of revenue. This is because the system/the card is chip

based and cannot be tampered with.
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xv)

XV1)

XViL)

That the biggest challenge posed by the system is the stability of the system and
therefore the greatest worry is the system going down and yet tourism 1s 2 24 hour
affair. This has however been taken care of as the data center at Equity Bank is
supplied by dedicated power feeds from two sub-stations. The Bank has also putin
place Disaster Recovery and Business Continuity plans to take care of any eventuality
and the Bank’s systems are operational 24 hours a day.

That another challenge to the system is that the speed at which technology changes
is fast but that this has however been sorted out as the whole system is hosted by
Equity Bank and Narok County Council therefore leverages on updates by Equity
Bank to the Bank’s system.

That from June to November, 2011, the revenue collected from the Maasait Mara by
the Narok County Council had more than doubled compared to the previous year.
The Bank does not come into contact with the money collected or deal with any
money collection but that money is collected by travel agents and goes directly to the
Narok County Council accounts.

That tourists in international destinations who wish to visit the Mara can pay for the
tickets online as details on how to go about it are on the website and obtain the
smart card which is then swiped at the gates of entry to the park.

That Equity Bank does not benefit from any Exchange rate gains in case of
fluctuations in the dollar rates as the money paid by people in foreign countries in
dollars goes straight to the Council Account which is operated by the Council.

That the Contract has an exit clause (Clause 20-page 14) that provides for ways in
which the parties can end the contract or review it if any one is dissatisfied with its
terms and it was therefore not going to affect operations of the County Government
after the next General Elections.

That Equity Bank 1s developing a credit facility that will boost the number of visitors
to the Maasai Mara as it will enable domestic tourists who want to tour the Mara to
obtain loans from the 175 branches of Equity Bank countrywide and visit the Maasai
Mara thus increasing the Council’s revenues.

That the Council will benefit from the partnership with Equity Bank as the Bank has
a website which receives approximately 1 million hits every month and which could

translate to enormous revenue for Narok County Council.
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xviii) That the Council also leveraged on the Bank’s systems and infrastructure e.g.
Youtube, radio and TV and the Free International Money Transfer Gateway using
the Visa card.

xix)  The pre-paid smart card System has various other benefits and capabilities which will
be beneficial to the Council namely:-

a) Itis used for entry & exit;

b) Used in identifying those visitors that overstay in the reserve;

¢) Provides details of properties visited inside and outside the park and the length of
stay — this enables the Council to bill royaltes;

d) The smart card can be fed with activities tourists mtend to do in the park e.g.
balloon safaris, camping thus makes billing easy;

e) Smart cards can also be fed with penalties for off-road drniving and httering so that
the tour agent pays before exit;

f) The system is integrated with other payment systems enabling payment through
VISA, MasterCard and China Union Pay;

g) The System contains Financial and statistical reporting capabilities thus can be
used to identify the number of visitors who visited the Reserve, their country of
origin, gender of visitors and repeat visitors. With this information the Council
can plan for targeted tourism promotion

h) There are reusable smart cards which can be 1ssued e.g. to tour agents

20. Meeting with Hon. William Ole Ntimama, MP — Minister for National Heritage and
Member of Parliament for Narok North
The Committee also held a2 meeting with the Member for Narok North who 1s also a
stakeholder in the Maasai Mara considering that his constituency is in Narok County on 14®
December, 2011 and sought to hear his views on the contract between Narok Council and
Equity Bank. The Committee sought information on the following from the Member for
Narok North:
1) If he was aware that the contract between Equity Bank Limited and Narok
County Council provided that Equity Bank would be charging the Council a

fee based on the percentage of revenue collected.
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If he was aware that the contract terms provide for review of the contract so
that if after the next general elections, the County Government 1s unhappy
with the performance of the pre-paid smart card system, it can ask for the
contract to be reviewed.

Whether he has any information that the people opposed to the project have

vested interest in the matter.

21. Response by the Minister; Hon. Ole Ntimama

The Member of Parliament for Narok North gave the following information to the

Commuittee:

D

V)

That there has been a lot of graft in the Maasai Mara especially with regard to
collection of patk entry fees at the entry points to the Mara and from the
hotels within the Mara. That after the Kenya Wildlife Services introduced the
pre-paid smart card system in some of its parks that had seen reduction of
pilferage and increase in revenue collected; the County Council of Narok had
sought to introduce the same system in Maasai Mara.

That the tender for supply of these services were advertised by the Council in
2010 and the contract later awarded to Equity Bank Limited after due process
was followed.

That the contract for installation of the smart card system has support of the
majority of the people of Narok and it was only a select few who may have
been benefiting from the paper tickets that were complaining.

That he fully supports installation of the pre-paid smart card system in the
Maasai Mara as the same would see rise in revenue collected by the Council
and therefore result in benefits to a majority of the people of Narok County
Council.

The minister stated that he supported the pre-paid smart card system generally
but would advocate for the parties to look at such clauses as the one that
required the Council to pay the Bank, a certain amount of money in fees if the
Council does not raise the threshold of Ksh. 1.5 billion annually.

The Minister said he was aware the contract had an exit clause



vi)  That the Council of Narok has suffered from looting of revenues generated
from the Mara for many years and the Ministry of Local Government had
supported the looting and that the people opposed to the system could have
been benefiting from the looting.

vii)  That there is need for cooperation among the leaders of the County in order

to ensure that revenue collected from the Mara benefits the people of Narok.

22. Meeting with the Chairman and Councilors from Narok County Council on 27"
March
The Committee met a section of councilors from Narok County Council led by the
Chairman of the County Council in the evening of 27" March at the Keekorok Lodge and
the remaining councilors on the morning of 28" March in the office of the Chairman of the

County Council.

The Chairman of the Parliamentary Committee explained that the Committee had come to
mnvestigate circumstances that had led to the pre-paid smart card system contract between
Equty Bank and Narok County Council and that the Committee sought to establish the

following from the Chairman and Councilors of Narok County Council:

1. Whether there have been any benefits to the County council and the residents of the
County Council since the award of the contract to Equity bank.

2. Whether Equuty Bank had completed installation and commissioning of the pre-paid
smart card system and whether it was operational or whether the Council was still
using paper tickets at the entries of the game reserve?

3. Whether there were any officers of the County Council who had been trained by
Equity Bank to run the system as provided in the contract or if the entry points
were being manned by Equity bank staff.

4. If it was true that the Council had been intimidating staff who were opposed to the
pre-paid smart card system and who were seen to be allied to the Member of

Parliament for Narok South who had raised the matter in Patrliament.
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5.

6.

7.

8.

9.

10.

11,

12.

13.

14.

How true allegations made in the press were that since the installation of the system,
the County Council had been facing financial difficulties and was depending on
overdrafts for its sustenance.

If the County Council officials could avail to the Committee bank statements of the
collection accounts held by the County Council for the last three months for both
the dollar and Kenya shilling account

Who between the County Council of Narok and Equity Bank owned the revenue
collection system and the Equipment installed to implement the Smart Card system.

Whether it was true that the system had failed to cure the mischief it was intended to
remedy of pilferage in revenues collected and that councilors had now been
deployed to the entry points of the Maasai Mara to collect revenue.

Whether the tender was brought before the Finance Committee of the Council and
approved including approval by the full council meeting and by the Ministry and if
there are Minutes of the above approvals.

Was there objection by any councilor when the matter was brought to the full
council meeting and was the objection if any recorded?

If such a full council meeting was held, was it open to the public and was a notice to
hold the same issued for the awareness of the public?

If the County Council could avail to the Committee records of visitors who had
visited the Maasai Mara for the last three months indicating what number is foreign
and how many were local

Any challenges the Council had faced since installation of the pre-paid Smart Card
system

If the Councilors had read and understood the contract and if they had any 1ssue

with any clause.

22.1. Response by the Chairman of Narok County Council (NCC) and the Councilors

That a Cabinet decision in 2005 made a recommendation that all Game Reserves
under the management of Local Authorities begin utilizing new technology and
especially the E-ticketing system for revenue collection.

That the Narok County Council included the automation of revenue collection in its

2010/2011 performance contract and went ahead and advertised an EOI for
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provision of the system, visited TANAPA and KWS which had implemented a
similar system to understand its operations and benefits and after evaluation of the
bids received, awarded the contract to Equity Bank Limited in November 2010 and
signed the contract in Apnl 2011.

That the matter of the tender was brought before the full council meeting and
approved and no councilor opposed it at that stage and that the meeting was open to
the public and a seven day notice had been given to the public before the meeting.
That after beginning implementation of the system, the Narok County Council was
taken to court in Nakuru by Narok Youth Congress seeking to stop the system on
grounds that the local community was not involved and that locals were being fired
from the Game Reserve.

That after installation of the system, some youth in collaboration with some revenue
officers of the Council had held demonstrations in the reserve and in the process
destroyed some of the equipment installed to operationalize the pre-paid smart card
system.

That since the installation of the pre-paid Smart Card system, the revenues collected
from the Maasai Mara had increased greatly compared to the same duration when
the paper tickets were used. For example, in December 2011, the Council collected
Ksh.77 million unlike in 2010 when only Kshs. 53 million was collected.

That the system was beneficial in that the Council is now able to keep records of all
people visiting the Maasai Mara which has led to improved security

That councilors from Narok County Council were involved in the procurement
process of the service provider and, that the matter was brought to the council and
the contract approved during a council meeting.

That Equity Bank Limited gave the Council a loan of Ksh.28.4 million which was
used to finance its share of the investment in the pre-paid smart card system.

That the local community was incited to revolt against the pre-paid smart card
system

That the Councilors had been deployed to the entry points of the Nadonal Reserve
for two weeks, not to collect revenue but to observe revenue collection and monitor

how the system was working.
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On the reasons why they did not consult members of the public, the Councilors said
that they represent the people and thus they had a right to act on behalf of the
people.

That the system is good as it Wlll lead to increased revenue which will result in
increased salaries for staff and bursaries for the school going children (as increased
revenue will mean that the 19% to residents will also increase).

That before introduction of the pre-paid smart card system, pilferage of revenue was
high as some revenue clerks had their own receipt books which they used to raise
money while others had campsites in the Reserve and tour vans which they operated
in the Game Reserve without paying.

That before introduction of the pre-paid smart card system, corruption in the Mara
was so high that the children after finishing high school education did not want to
pursue higher education but just wanted to be employed as clerks in the Game
Reserve to benefit from the graft. '

The Council Chairman confirmed that officers (Revenue clerks) manning the entry
points in the National Reserve were transferred as alleged by the Member of
Parliament for Narok South but that this transfer was done 1n the ordinary course of
the officers’ employment and not as intimidation because the employees had agreed
to work anywhere in the council when they were employed.

That entry to the National Reserve is now only by using the pre-paid smart card
systems and one can even reload the smart cards at the entry points since all the
entry points have point of sale terminals.

That some of the Equipment installed to operationalize the smart card system is
owned by the County Council while some is owned by Equity Bank Limited.

That there are ten (10) entry points to the Maasai Mara and the pre-paid Smart card
system in use at the entry points supports both online and offline capabilities.

The Councilors confirmed that they had been taken through the contract by the
Council lawyer.

The Council Treasurer clarified that Equity Bank was not an agent of the Council

but that the Council was just using Equity Bank’s facilities to collect the revenue and
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therefore paid the commission of 7% as fees per the contract in the first four years,

which fees would reduce gradually.

® The Chairman explained that the Council does not currently have an overdraft
facility with any bank and it was not in any financial difficulties as it was paying all its
statutory commitments and salaries promptly.

® Some councilors raised concern that at the full council meeting, the Procurement
process was agreed upon but that the Councilors had requested that the contract be

taken back to the council for ratification which was not done

¢ That after installation of the system, bad politics and incitement was brought in
which led to demonstrations and destruction of equipment of the council by the
local youth.

® The Chairman explained that due to the pre-paid smart card system, in January, 2012
alone, the County Council of Narok spent Ksh.36 million on bursaries indicating

that the system had a number of benefits to the local residents.

® Some councilors stated that though they supported the Pre-paid Smart card system,
some clauses in the contract were not good for the council and required to be
reviewed; for example the following:
a) One requiring the Council to pay Equity Bank if the Council does not collect
the minimum Ksh. 1.5 billion annually.
b) The Exit/Terminaton Clause was very punitive and skewed in favour of
Equity Bank imited (Pg 20-clause 14)
c) Clause providing that the duration of the contract is 10 years on grounds that
it 1s rather long.

d) Clause on establishment of an Escrow Account

23. Public Hearing in the Narok County Council Hall on 28" March, 2012
The Committee met with Members of the public and residents of Narok county on 28"
March to listen to the views of the public on the pre-paid smart card system installed by
Equity Bank Limited in the Maasai Mara and the contract entered into between the two

entties. This, the chairman explained was because the residents of Narok County were key
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stakeholders in the Maasai Mara since the Council held and managed the Maasai Mara in

trust on behalf of the community.

23.1.
i)

Over 30 people gave their views at the meeting and they had the following to say:

That they supported implementation of the pre-paid smart card system but had

issues with the contract drafted to operationalize the system as it was not favourable

to the Council. Specifically, they identified the following clauses as not being

favourable to the Council and therefore needed to be reviewed:

a)

b)

c)

d)

h)

Clause requiring the council to pay Equity bank a certain amount of money if the
revenue collected using the system does not reach Ksh. 1.5 billion.

The duration of the contract of 10 years which is too long as the current council
would only be in office for two years before the next general elections.

The liability clause in the contract was crafted in such a way that the council
takes responsibility for all habilities

The service fee of 7% was rather high yet the normal commission charged to
government agencies is usually 1.5%.

There is no clause in the contract obligating Equity Bank to ensure the County
Council collects the minimum revenue of Ksh. 1.5 billion as expected.

The clause barring employees of Equity bank from working for Narok County
Council

The clause exempting Equity Bank Limited from loss of funds in any manner
and from being liable to the users of the smart card service.

The clause providing for review of smart card service is not clear and should be
arhended to reflect review and amendment of the contract.

The termination clause in the contract is skewed in favour of Equity Bank
Limited and should be amended so that Equity Bank also has obligation to pay
the Council in case termination is as a result of breach of contract by Equity
Bank.

Clause providing that if contract is terminated by Council before the eighth year,

then Equity Bank would be allowed to go with the equipment.

That the County Council which holds the Mara Reserve 1n trust and manages it on

behalf of the people of Narok did not consult or in whatever manner involve the
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1v)

V)

local community before the pre-paid smart card system was introduced yet the
Constitution was clear on public participation.

That there are a number of youth who were arrested by police and ate still
languishing in police cells for demonstrating against installation of the system yet the
Constitution guaranteed Kenyans a right to picket and assemble..

That the advertisement for EOI put out by the Narok County Council requested for
supply, installation and commissioning of the pre-paid smart card system and not
collection of revenue.

That there was no way the Ethics and Anti-corruption Commission would have
cleared the system and the Council when the contract had not been executed by
then.

That before the pre-paid smart card system was introduced, there may have been
some theft and pilferage of revenue but that with the introduction of the system, the
levels of theft and pilferage had gone higher and could be over 90%.

That there is some conspiracy between the Treasurer of the Council and Equity
Bank management mn that some smart cards are issued by the bank which are not
loaded yet are used to gain entry into the reserve.

The pre-paid smart card system had failed and councilors had for two weeks now
been deployed to the entry points of the Mara to collect revenue and yet they should
just be policy makers and not implementers and that even after collecting the monies
at the gate, the councilors never deposited it in the bank accounts of the council but
pocketed the same.

The Escrow account managed by Equity Bank on behalf of the county council was
not accessible to the council and that the Council only received reports from Equity
Bank.

The Council was intimidating people in the county who were opposed to the smart
card system for example by refusing to provide services to such people.

That the contract with Equity Bank should be cancelled and collection of revenue to
revert to the council employees themselves.

The Council was having financial difficulties as bursary cheques it was issuing from

the 19% allocation were bouncing.



XV)

Xvi)

XV1i1)

XX)

XX1)

The Contract to operationalize the pre-paid smart card system was drafted by Equity
Bank lawyers as it was skewed in favour of Equity Bank Limited.

The Council in 1992 proposed a smart card system for revenue collection similar to
that used by British Airways and the system being offered by Equity Bank was
questionable

That the procurement law had been breached as what was advertised did not include
management of cash for the Council by the bidder but was to stop at
commissioning. The contract therefore went beyond its mandate and the Ministry of
Local Government which oversees local authorities failed to revoke it.

That if you add the total amount of money that will be paid to Equity Bank by the
Council at the end of every year, it totals about Ksh. 200 million which 1s almost one
third of the revenue collected by the County Council.

One person questioned why the Council was in so much of a hurry to enter the pre-
paid smart card system contract with Equity Bank Limited when it was aware that
the devolved governments were coming very soon?

The County Council was corrupt and the current council knowing that they would
not be re-elected because of among others the requirements of the Election law, had
launched a scheme to unduly enrich themselves by the revenue collected from the
Mara reserve. The council had for example sold over 4000 acres of land in the
Maasai Mara to an individual.

That the County Council had sold off the Mau forest, parts of Maasai Mara and there
is real fear that they intended to auction the whole of Maasai Mara National Reserve.
That the local community wrote letters to the former Chairman (Solomon Moriaso)
and the current chairman (Ole Nkadado) seeking meetings to discuss the system but
they never received any response. That further the Treasurer of the County Council
was corrupt and that they had written letters requesting for his transfer but that he
had conspired with the OCPD of the area to intimidate them. They had thus lost
faith in the Treasurer and requested that he be removed from Narok County
Council.

The Council should borrow from KWS the system used by the KWS to collect
revenue and discard the system used by Equity Bank Limited
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XXI1)

That the pre-paid smart card system was only being used at six (6) entry points thus
posing the question, why were paper tickets still being used and who was collecting
money from the other gates

That Equity Bank had not invested any funds in the Pre-paid smart card service
That there is need to review or terminate the contract with Equity bank and a

Localized Trust Fund Board established to oversee management of the system.

24. Second meeting with Equity bank management on 16™ May, 2012 at Parliament

Buildings

The Committee recalled the management of Equity Bank Limited for a meeting at

parliament buildings with a view of seeking clarifications to the following questions which

had arisen during the Committee’s tour of the Maasai Mara National Reserve in March,

2012:
)

i)

i)

1v)

If Equity Bank collects money on behalf of the County Council of Narok and
therefore is an agent of the Council

Of the equipment used in the provision of the smart card system, which one 1s
owned by the County Council of Narok and which one is owned by the bank
Any loans or credit facilities that Equity Bank has extended to Narok County
Council in respect of the Revenue Collection contract and what interest rate 1s
charged on these loans

When Equity Bank plans to install the self service terminals (kiosks) in the Maasat
Mara

24.1. The management of the Bank responded as follows to the questions raised:

i

If Equity Bank collects money on behalf of the County Council of Narok and

therefore is an agent of the Council

a) That the Contract entered into between Narok County Council and Equity Bank
Limited dated 19" April, 2011 1s not an Agreement for Revenue Collection but
an Agreement for a Pre-paid Smart Card System as is evidenced by the title on
the contract document and the content of the Agreement.

b) That the Agreement entered into between the two parties is on two fronts where
Narok County Council opened a collection account with Equity Bank thus
creating a Bank-Customer relationship and that this account could have been

opened in any other bank other than Equity Bank.
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¢) That the Bank is not an agent of the Council as the following requirements of an
agency relationship do not exist:
e The Bank has no authority to bind the Council with a third party and is not
authotized to act on behalf of the Council.

e The Account maintained at the Bank is under the full control of the council
and money does not rest with Equity Bank at any time.

d) The Bank does not collect any money on behalf of the council as all amounts
payable by visitors to Maasai Mara ate directly credited to the Bank account of
the Council and the council can draw this money at any time.

e) That the Bank is only availing its technology and infrastructure to facilitate the
Council to be able to provide the smart card services

f) On whether the account operated by the Council earns interest, the Bank
management said that it didn’t earn any interest as the account is not a savings
account because funds from the account are on-call at any time.

g) The Bank management also clarified that the two accounts maintained at the
bank are collection accounts and that the cheques drawn by the Council are not
from Equity Bank but could be from the other Banks with which the Council

maintained accounts.

Of the equipment used in the provision of the smart card system, which one 1s
owned by the County Council of Narok and which one is owned by the bank
That during the proposal stage, the Bank submitted two options to the Council on
how to go about the pre-paid Smart card system; One model was for the Council to
provide all the infrastructure for the system which would cost about Ksh. 280
million and the second model was a co-investment model where the Bank was to
provide some infrastructure while the Council would pay for some which would cost
the Council Ksh. 28.4 million.

That the Council resolved to go with the second model of co-investment and
therefore there 1s equipment which is owned by the Bank and another which 1s
owned by the Council which they utlized the Ksh. 28.4 million to acquire e.g. the
initial 30,000 smart cards, computers and solar mfrastructure. The Bank management
submitted to the Committee a schedule indicating the equipment owned by the
Council and that owned by the Bank.

That there would be a recurrent cost to the Council which would include costs of

acquiring smart cards, depreciation costs of the computers, solar panels, solar
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i)

iv)

batteries and inverters, general maintenance of field infrastructure & infrastructure at

Council Head office.

Any loans or credit facilities that Equity Bank has extended to Narok County

Council in respect of the Revenue Collection contract and what interest rate is

charged on these loans

That the Council by a letter of offer dated 1% July, 2011 borrowed Ksh. 28.4 million

from the bank as it did not have funds to invest in the system and the initial interest

charged on the loan was 16%, which later rose to 259/, after market rates of interest went

up.
That the lending agreement was 2 di

the pre-pa.id smart card system provided that the Counc
project; and the Council could have soutced these funds from any bank.

fferent contract as the Agreement for provision of
il invests Ksh. 28.4 million in the

When Equity Bank plans to install the self service terminals (kiosks) in the

Maasai Mara

That the Bank had imported the self service terminals late last year (201 1) and they

intend to install them as soon as the user acceptance testing is completed in June 2012.

The Bank had however completed installation of all other equipment required at the

entry points and replaced those that had been destroyed by the local communities when
they held demonstrations in the Reserve.
tional measure before implementation of the

That Paper tickets were only used as 2 transl
2011 and that the smart card system

pre-paid smart card system by the Bank in the year

was now fully operaﬁonal.

V) The Bank management explained that since the signing of the contract in Apnl 2011,
2 total of Ksh. 942 million for the County Council had passed through its branches
and from January, 2012 to May 2012, the amount was Ksh. 210 million.

Vi) On why the costs to the Council had increased from the contractual Ksh. 28.4

million to the current 55.2 million, the Bank explained that the Ksh. 28.4 million was

only an inital investment cost and that there were other recurrent costs like costs of

ition of smart cards and that the Council had incurred additional costs n

acquis
red twice durin demonstrations in the
Y g

replacing its equipment that had been destro

Game reserve.
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Vi) The Bank management also explained that there are staff employed by the Bank in
its branches who deal with issuance of smart cards to travel agents and customers
and those who maintain the software and support the smart card system but that
these costs are borne by the bank.

vii)  The Bank management also clarified that the Bank had trained about 48 staff of the
Council, some stationed at the entry points and others at the Headquarters on
operation of the pre-paid smart card system and that since technology was constantly

changing, they would seek to have training as a continuous exercise.

25. Second meeting with officials of Narok County Council on 16" May, 2012 at
Parliament Buildings
The Committee met with officials of the Narok County Council for a second time at

patltament buildings to seek clarifications on the following issues which had arisen after the

Commnittee’s tour of the Maasai Mara Game Reserve in March:

1)  Council to avail statements of accounts of Narok County Council between
November 2011 and April 2012 and for the same period 1n 2010/2011

1) Of the equipment used in the provision of the smart card system, which one
1s owned by the County Council of Narok and which one is owned by Equity
Bank

111) Terms of the Ksh. 200 million loan and the Ksh. 28 million loan extended to
Narok County Council by Equity Bank Limited

1v) The amount of money allocated to the 19% in the 2011/2012 FY and how
much of this has been disbursed considering that members of the County

alleged that cheques issued by the Council were bouncing.

25.1.  The Narok County Council officials in response to the above questions responded as

follows:

i) The Council to avail statements of accounts of Narok County Council
between November 2011 and April 2012 and for the comparable period in
2010/2011

e The County Clerk submitted to the Committee a document indicating the
comparative revenues collected for the periods requested by the Committee and

promised to bring the statements of account by 23™ May, 2012 as they had been
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iii)

iv)

taken by the Kenya National Audit Office (KENAO) which was undertaking an

audit of the Councils accounts.

Of the equipment used in the provision of the smart card system, which one is
owned by the County Council of Narok and which one is owned by Equity
Bank

e The Cletk explained that the model chosen by the Council for provision of the
pre-paid smart card service was a co-investment model where Equity Bank
would partner with the Council but that each entity had equipment which it
owned and he tabled a list indicating what the Bank owned and what the Council

owned including the cost of each.

Terms of the Ksh. 200 million loan and the Ksh. 28 million loan extended to
Natrok County Council by Equity Bank Limited

e The Clerk clarified that the Council had not taken any loan facility with Equty
bank of Ksh. 200 million but only borrowed Ksh. 28.4 million to finance its part
of the investment costs and that the loan was to be paid in 24 months at an
interest rate of 16% which the Bank had revised to 25% after commercial

lending rates went up.

The amount of money allocated to the 19% in the 2011/2012 FY and how
much of this has been disbursed considering that members of the County

alleged that cheques issued by the Council were bouncing.

e The Clerk explained that the Council allocation for the 19% for the Financial Year

2011/2012 was Ksh. 190,125,914 and that expenditure so far (at end of third
quarter-9 months) was Ksh.188,346,968 with the allocations disbursed as follows:

a) 50% of the total allocation goes to the eight group ranches (wards around the

park)
b) The remaining 50% 1s distributed to the other 31 wards

¢) That disbursements are done on monthly basis after the 19% computations

have been done from Park Entry points.

d) That each ward has employed some Nursery school teachers under the 19%
vote who are paid a total of Ksh. 5.9 million in salaries per month.
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¢ The Clerk of the Council admitted that there were incidences where some cheques
had been returned but not because of lack of funds but because of the following

reasomns:

a) Some of the payees overstayed with old series cheques and banked them
when the cheque truncation system had been effected by the bank but that
the Council had replaced those cheques.

b) The amount in figures differed with those in words on the cheques

c) Some payees presented cheques with one signature as opposed to two

signatures as mandated by the Council.

® The Clerk presented to the Committee some of the cheques that had been returned
with the reasons for their return indicated.

25.2. Intervention by Committee Members and Response by the Council
The Members sought the following clarifications from the Council officials:
i. Whether the Council was still using paper tickets for entry to the Mara

a. That the smart card system was now fully operational and the Council had

stopped using paper tickets.

b. That the Council only used paper tickets after the award of the contract to
Equity bank on three occasions between December 2011 and January, 2012
when there were demonstrations in the Mara and equipment of the Council for

facilitating the smart card service had been destroyed.

ii. Whether the Council had sometime in March deployed councilors to the Matra

to collect revenue

That the Council had resolved to deploy councilors at the entry points in the Maasai
Mara not to collect revenue but to monitor revenue collection and observe how the

smart card system works.

iii. The sources of revenue that the Council has and the percentage contributed
by collections from the Maasai Mara including the Banks where these
funds are banked.

The County Treasurer explained that the Council ratses about 95% of its revenue

from the Maasai Mara Reserve and the rest from the following sources:
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a) Local Authorities Transfer Fund from Central Government maintained

at the

National Bank of Kenya

b) Cess fund from farming activides which is used to do access roads maintained

at the National Bank of Kenya

¢) Single Business Permit banked

in the General Revenue Account maintained at

the Natonal Bank of Kenya

d) That the Council maintains two accounts at B

Shilling collection account and

iv. Why the Council was operating an Escrow account with E

o The Clerk explained that the
advance and intend t

aside

quity Bank Limited; the Kenya

the United States Dollar collection account.
quity bank

Escrow account was designed for customers who pay in

o tour the Mara later in which case the funds would be set

in the account until when the customer comes to use the funds.

e The Clerk however clarified that the Narok County Council had not yet opened the

Escrow account but intended to do so in future when de

customers increases.

mand for pre-payment by
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26. FINDINGS

Mzt. Speaker Sir,

From the information gathered above, the Committee established the following:

26.1.

Was the procurement law followed in award of the contract by Narok County

Council to Equity Bank?

In establishing this, the Committee scrutinized the tender documents provided to it by the

Council and the appropriate sections of the Public Procurement and Disposals Act, 2005

and specifically sections providing the following:

a)
b)

26.1.1.

a.

Method of procurement employed in obtaining the tender.

Criteria used in evaluation of the responsive tenders-Was Equity Bank the company that

got the highest score after evaluation?
Sec 68 which provides that the awarded contract shall be based on the tender documents

Sec. 84 which allows for negotiations between the Procurement Entity and the successful

bidder

Section providing for a dissatisfied candidate to seek redress with the Procurement

Authorities

The Committee after review of the tender documents submitted by Narok County
Council on the process followed before award of the contract to Equity Bank limited

established the following:

17 firms in response to the advertisement for EOI submitted bids to offer the services
requested. The 17 included: Copy Cat, Earthview, Co-operative Bank, Zinga Tech,
Expand Kenya, Magic, Tracom (K), Compulnx, Technology Associates, Equity Bank,
Global, Lachuru Investments, Bovin, Pluton ICT Limited, Craft Silicon and Secure
Tech Consultancy.

Evaluation of the Expression of Interests was done in accordance with a criteria
developed by the Council. The criteria followed for evaluation of the EOI is shown 1n
the table below:
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Proposal on service level agreement

Proposal on incident/ problem solution

[s/NO PARTICULARS/ITEMS SCORE REMARKS 4
Mandatory Requirements
A e Certificate of incorporation
e Single Business Permit
e Manufacturer’s authorization 0%
e Two years audited accounts financial
statements
e Tax Compliance
o VAT certificate
e PIN certificate J
B Comprehensiveness & Viability of the
solution
e Dresentation and clarity of proposal 10%
e Timeliness of installation and
activation
o Training and knowledge transfer
e Creatwvity for revenue generation
e Scalability and growth
C System Security
e Conceptual solution design
framework and vision 40%
e Sequential diagrams, models and
architecture of the solution
e Security Soluttons
e Demonstration of a similar solution
e (Card management
D Otrganizational Capacity
e Company profile
e Firms experience in provision of 20%
similar services locally, regionally or
\nternationally with emphasis on
Kenya and Africa
e Two site visits of smart card site
offering financial
solution/transactions
E Technical Capacity of Key Staff
e Expertence of support staff with card
related solutions (CV’s) of atleast 3 10%
staff
e Experience of support manager with
ICT experience of at least 5 years
e Other support staff
F Installation and service support proposal J
System deployment proposal 20%
|




26.1.2. The firms that submitted bids for EOI appeared before a panel of the evaluation

committee members and made a presentation on how they would offer the service.

26.1.3. The following firms did not appear before the evaluation committee and were
disqualified:

L
IL
I
Iv.
V.

Craft Silicon

Lachuru Investments

Pluton ICT Limited

Secure Tech Consultancy and

Technology Associates

26.1.4. In accordance with the evaluation criteria above, and after the presentations the Council

shortlisted the best 5 firms and recommended that the committee undertakes 2 site visit

to these firms. They were ranked with the following marks and in the following order:

RANK FIRM MARKS
1 Equity Bank 59
2 Cooperative Bank 55
3 Tracom (K) 54
4 Compulnx 51
5 Zinga Tech 49

26.1.5. The Evaluation Committee visited the above shortlisted five firms to evaluate them and

awarded them the following marks:

RANK FIRM DATE VISITED | MARKS
1 Equity Bank 19 July 2010 80.2

2 Cooperative Bank 21% July 2010 62

3 Zinga Tech 20" July 2010 59

4 Tracom (K) Ltd 20" July 2010 55.2

5 Compulnx 21% July 2010 40.8
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26.1.7. After the site visit evaluation, the evaluation committee invited the five firms to

financial quotations and to visit the Mara to cost their proposals.

present their

The financial evaluation

criteria considered the following:

i.  System software quotations
i,  System hardware quotations and

iii.  Project implementation and support quotation

26.1.8. The Committee considering all the criteria agreed upon by the Council ranked Equity Bank

also demonstrated high levels of syste

as the best and recommended that it be awarded the contract as it had displayed capabilities

and security to offer to the Council the desired revenue collection solution. Their proposal

m security and an added advantage of a back office and

monitoring centre installed in the Council.

26.1.9. The Council agreed with the tender committee and sent a letter of award dated 8"

26.1.10.

26.1.11. Fro

27.

27.1.

27.2.

November, 2010 to Equity Bank, which award Equity Bank agreed to.
It is in accordance with this award that the contract dated 19° April, 2011 and which

is the subject matter of the Committee’s investigation was drawn.

m the foregoing, the Committee concluded that the County Council of Narok
followed the procurement law from the advertisement of the EOI to the award of the tender

before awarding the contract. The Committee further established that none of the other

candidates who submitted their bids raised a complaint with the procurement authorities

regarding the process followed.

Does Equity Bank collect money on behalf of the Council and therefore the contract
went beyond what was tendered for?
On whether Equity Bank collects revenue on behalf of the Narok County Council, the
Committee established the following:
The Bank does not collect money on behalf of the council as all amounts payable by visitors

to Maasai Mara are directly credited to the Bank accounts of the Council and the council can

draw this money at any tume.

The Committee was of the view that the public misunderstood the fact that the Council

maintained the collection account with Equity Bank to mean that Equity Bank was collecting
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27.3.

28.

28.1.

28.2.

28.3.

28.4.

money on behalf of the Council. The County Council of Narok is in full control of the
collection accounts it maintains with Equity Bank and the relationship existing is a Bank-

Customer relationship.

That further the Contract entered into between Narok County Council and Equity Bank
Limited dated 19% Apnl, 2011 is not an Agreement for Revenue Collection but an
Agreement for provision of a Pre-paid Smart Card System as is evidenced by the title on the

contract document.

If the contract went beyond the terms of the awarded tender, what is the recourse?

a) Right to seek redress from the Review Board

The Public Procurement and Disposal Act in section 25 establishes the Public Procurement
Administrative Review Board to decide disputes concerning public procurement. Section 93
of the Act gives any candidate who may have suffered loss or risk suffering loss or damage
due to breach of duty by the procuring entity to seek administrative review and if the Review

Board finds any merit in the claim, it shall suspend the procurement proceedings.

The Committee on scrutinizing the procurement proceedings submutted to it by the County
Council of Narok established that none of the candidates who participated in the tender
raised any concerns or grievances about the legality and or regularity or otherwise of the

procurement process followed.

b) Can the contract be terminated?

The Committee established that after award of a contract to a party by a procuring entity
after the procurement law has been followed, the law that governs the relationship that exists
thereafter is the Law of Contract. The parties are allowed to enter into a contract which
binds them. The Law of contract presumes that all parties to the contract are equal and enter
the contract voluntarily failure to which such a contract would be voidable. The parties to
the contract develop terms of the contract which they agree will bind them during the
currency of such a contract and in some cases even some duration after the termination of

the contract.

The Committee established that in the cutrent case, the parties entered 2 valid contract

executed on 19" April, 2011 and which had been drafted by the joint lawyers of Equity Bank
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28.5.

29.

292,

30.

30.1.

and Narok County Council. The contract had a termination clause which defined the process
the parties were required to follow if they wanted to terminate the contract and the

imp]ications of such termination.

The law of contract also specifies that only the parties to a contract and not third parties
have locus when it comes to any matters affecting the contract. A third party has no legal
basis of interfering with the contractual relationship existing between two parties. In this
case therefore, only Narok County Council or Equity Bank has locus to initiate termination

of the contract following the due process as laid down in the contract.

The benefits of the pre-paid smart card system to the Council

The Committee established from information received that the merits of the system far

outweigh the demerits. The Pre-paid smart card system has the following benefits:

Curbing pilferage of revenue — The Committee established that the paper ticket system that
was in use before was prone to abuse and corruption as some revenue clerks had printed
their own receipt books which they used to fleece the Council of revenues. Therefore, use of
the smart cards will reduce such pilferage as the cards cannot be easily duplicated. If
enforced strictly therefore, the system will increase the Council’s revenue significantly hence

improving service delivery.

Easily available statistics — The system can enable the Council determine on the click of 2
button how many visitors have toured the Mara and the activities they have undertaken n
the Reserve and therefore useful for billing purposes. It can also be used for planning
purposes e.g. the Council can know which market the tourists come from during each

month of the year

What clauses in the contract are stakeholders opposed to?

The Committee established that a majority of the stakeholders of the Maasai Mara Game
Reserve support the establishment of the pre-paid smart card system. However some
stakeholders disagree with some clauses in the contract because of misunderstandings as to
the import of those clauses. Some of the clauses which the stakeholders identified include

the following:
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a) Duration of the contract of ten years as being very long
b) The Termination clause as being very punitive to the Council
c) The service fee of 7% charged by Equity Bank Limited as being very high

d) The clause providing that the Council will pay the difference of the service fee if the

revenue collected in each financial year does not reach Ksh. 1.5 billion.

30.2. Having read the contract and from interactions with the various stakeholders, the

Committee holds that some of these clauses may need to be reviewed.

31.  Was there public participation before introduction of the system?

31.1.  The Committee noted that the pre-paid smart card system was 2 new idea and the
stakeholders should have been involved from the planning stages, considering that public

participation had now been entrenched as a requirement in the Constitution of Kenya, 2010.

31.2. The Committee established that the County Council of Narok failed by not informing the
public about the plans to introduce the pre-paid smart card system considering they hold and
manage the Maasal Mara in trust for the people of Narok County. The officers employed by
the County Council should also have been informed about the system and sensitized on its

benefits so that they could have owned the process.
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32.

RECOMMENDATIONS

Mzr. Speaker Sir,

Having analyzed the evidence and reaching the above findings, the Committee recommends as

follows:

921

32:2

52.3.

Sensitization and constant communication on the objective of the pre-paid smart card
system to the people of Narok County, Government agencies such as Brand Kenya &Kenya
Tourism Board and industry stakeholders such as Kenya Association of Tour Operators,
Kenya Association of Travel Agents, the travel agents, tour agents, hotels and lodges. The
officers of the County Council should also be educated about the system including the
reasons for its introduction and its merits. This will ensure that all stakeholders understand

the benefits of the smart card system and promote ownership.

Considering that the review clause (clause 3.2) in the contract allows for the parties to review
the performance of the system, the Committee recommends that the parties review the
clauses deemed contentious duting the first review in April, 2013. This should be done by
the County Government that comes in office after the next elections. The clauses

recommended for review include:

a) Clause 6.1 requiring Council to pay the Bank a certain amount of money if the total

revenue collected in any financial year is less than Ksh. 1.5 billion.
b) Clause 1.12 providing that the contract period will be ten (10) years

c) Clause 14 providing for instances when contract can be terminated as it is very punitive

to the Council

d) Clause 6.1 providing that the Bank shall charge a service fee of seven (7) percent of the

total revenue collected in the first four years which is a very high fee

The Committee further recommends that the County Council of Narok involves the
community during the first review of the contract in April 2013 so that their views are taken

on board

Considering that the smart card system if fully implemented will result in increased revenue

for the County Council of Narok, the Committee recommends that the Council should
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enforce usage of the pre-paid smart card system for all stakeholders in order to realize its full

benefits.

Allin all, in the interest of all stakeholders considering that the smart card system if properly
implemented shall result in increased revenues for the Council, the Committee recomends

that all efforts should be made to ensure the system works.

HON/, DAVID NGUGI, MP,
CHAIRMAN, DEPARTMENTAL COMMITTEE ON LOCAL AUTHORITIES
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MINUTES OF THE 69™ SITTING OF THE DEPARTMENTAL
COMMITTEE ON LOCAL AUTHORITIES HELD ON TUESDAY, 21°7
AUGUST, 2012 IN THE SMALL DINING ROOM, MAIN PARLIAMENT
BUILDINGS, AT 3.30 PM

PRESENT

1. Hon. David Ngugi, MP - Chairman
Hon. Mahamud Sirat, MP - Vice Chairman
Hon. Gideon Konchella, MP

Hon. Oyugi Magwanga, MP

Hon. Gideon Mung’aro, MP

Hon. Zakayo Cheruiyot, MP

Hon. Shakeel Shabbir, MP

NouvhA L

ABSENT WITH APOLOGY

1. Hon. Masoud Mwahima, MP
2. Hon. Joshua Kutuny, MP
3. Hon. Fahim Twaha, MP

IN ATTENDANCE KENYA NATIONAL ASSEMBLY
1. Mr. Edward Libendi - Clerk Assistant 111
2. Mr. Shadrack Makokha - Parliamentary Intern

MIN. NO./SC2/288/2012: - PRELIMINARIES

The Chairman called the meeting to order at 3.30 pm and opened the meeting with a
word of prayer. He informed the Committee that Members had been given a copy of
the report to read and that the purpose of the meeting was to adopt the report.

MIN. NO./SC2/289/2012:- CONFIRMATION OF MINUTES OF
PREVIOUS SITTING

Minutes of the 67% Sitting of the Committee held on 13™ July, 2012 were confirmed
as a true record of the deliberations and signed by the Chairperson after being
proposed by the Hon. Gideon Konchella, MP and seconded by Hon. Joshua Kutuny,
MP.

MIN. NO. /SC2/300/2012:- ADOPTION OF REPORT

The Chairman took the Members through the report and Members agreed that the
report reflected the findings of the Committee from the investigation conducted.
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Members then adopted the report subject to deledon of paragraph 32.6 of the
recommendations.

MIN. NO./SC2/301/2012: - ADIOURNMENT




MINUTES OF THE 67" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES HELD ON FRIDAY, 13™ JULY, 2012 AT ENASHIPAI
RESORT, NAIVASHA AT 10.00 AM
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PRESENT

1. Hon. David Ngugi, MP - Chairman
2. Hon. Joshua Kutuny, MP
3. Hon. Gideon Konchella, MP

ABSENT WITH APOLOGY
1. Hon. Mahamud Sirat, MP - Vice Chairman
2. Hon. Masoud Mwahima, MP
3. Hon. Fahim Twaha, MP
4. Hon. Oyugi Magwanga, MP
5. Hon. Gideon Mung’aro, MP
6. Hon. Zakayo Cheruiyot, MP

Hon. Shakeel Shabbir, MP

IN ATTENDANCE KENYA NATIONAL ASSEMBLY
1. Mr. Edward Libendi - Clerk Assistant 111
2. Mr. Shadrack Makokha - Parliamentary Intern

MIN. NO./SC2/281/2012: - PRELIMINARIES

The Chairman called the meeting to order at 10.00 am and opened the meeting with a word of
prayer. He briefed the Members that the Committee had gone through the first draft and that what
was left was to review the draft to ensure the amendments the Committee had proposed had been
incorporated in the report.

MIN. NO./SC2/282/2012:- CONFIRMATION _OF MINUTES OF
PREVIOUS SITTINGS

1). Minutes of the 61% Sitting of the Committee held on 16™ May, 2012 were confirmed as a
true record of the deliberations and signed by the Chairperson after being proposed by the
Hon. Gideon Konchella, MP and seconded by Hon. Joshua Kutuny, MP.

i). Minutes of the 60" Sitting of the Committee held on 16* May, 2012 were confirmed as a
true record of the deliberations and signed by the Chairperson after being proposed by the
Hon. Gideon Konchella, MP and seconded by Hon. Joshua Kutuny, MP.

iif). Minutes of the 36" Sitting of the Committee held on 14™ December, 2011 were confirmed
as a true record of the deliberatons and signed by the Chairperson after being proposed by
the Hon. Gideon Konchella, MP and seconded by Hon. Joshua Kutuny, MP.

iv). Minutes of the 35 Sitting of the Committee held on 6" December, 2011 were confirmed as
a true record of the deliberations and signed by the Chairperson after being proposed by the
Hon. Joshua Kutuny, MP and seconded by Hon. Gideon Konchella, MP.



v). Minutes of the 34 Sitting of the Committee held on 6" December, 2011 were confirmed as
a true record of the deliberations and signed by the Chairperson after being proposed by the
Hon. Joshua Kutuny, MP and seconded by Hon. Gideon Konchella, MP

vi). Minutes of the 33" Sitting of the Committee held on 6® December, 2011 were confirmed as
a true record of the deliberations and signed by the Chairperson after being proposed by the
Hon. Joshua Kutuny, MP and seconded by Hon. Gideon Konchella, MP

MIN. NO. /SC2/283/2012:- REPORT WRITING

The Chairman took the Members through the draft report page by page and Members agreed that
the report reflected the findings of the Committee from the investigation conducted. Members then
agreed to meet at a later date when they have a majority membership to adopt the report for tabling
in parhament.

MIN. NO./SC2/284/2012: - ADJOURNMENT

There being no other business, the meeting was adjourned at Half past Four O’clock..




MINUTES OF THE 61°" SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (2" meeting with Narok County Council) HELD ON
WEDNESDAY, 16™ MAY, 2012 IN THE MAIN CONFERENCE ROOM, 1" FLOOR,

COUNTY HALL AT 12.30 PM

PRESENT

Hon. David Ngugi, MP
Hon. Joshua Kutuny, MP
Hon. Oyugi Magwanga, MP
Hon. Zakayo Cherutyot, MP
Hon. Gideon Konchella, MP

ABSENT WITH APOLOGY

Hon. Mahamud Sirat, MP
Hon. Masoud Mwahima, MP
Hon. Fahim Twaha, MP
Hon. Shakeel Shabbir, MP
Hon. Gideon Mung’aro, MP

IN ATTENDANCE

Mzr. Edward Libendi
Mr. Shadrack Makokha

Narok County Council

Mz. Prus Mutemi -
Mr. Wanyonyi -
Mzr. Joseph Ole Songon -

MIN. NO./SC2/264/2012:

- Chairman

B Vice-Chairman

= Clerk Assistant 11
= Parliamentary Intern

County Clerk
County Treasurer
County Revenue Officer

- Preliminaries

The Chairman called the meeting to order at 12.30 pm and opened the meeting with 2 word of

prayer. Members then adopted the agenda of the meeting which was:

¢ Meetng with Narok County Council officials over the Pre-paid Smart card system

agreement between Equity Bank and Narok County Council. The Chairman then introduced

the Members of the Committee present and invited the County Clerk to introduce his

colleagues.
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MIN. NO. 2/265/2012: -Presentation by Narok County Council

The Chairman explained to the Council officials that the Commirtee had resolved to recall them to
obtain clarifications on a number of issues which had arisen after the Committee’s tour of the

Maasai Mara Game Reserve in March. The Committee sought the following information from the

County Council officials:

1) The Council to avail statements of accounts of Narok County Council berween
November 2011 and April 2012 and for the same period in 2010,/2011
11) Of the equipment used in the provision of the smart card system, which one is

owned by the County Council of Narok and which one is owned by Equity Bank

1i1) Terms of the Ksh. 200 million loan and the Ksh. 28 million loan extended to Narok
County Council by Equity Bank Limited

1v) The amount of money allocated to the 19% in the 2011/2012 FY and how much of
this has been disbursed considering that members of the County alleged that cheques

1ssued by the Council were bouncing,

The County Clerk in response to the above questions responded as follows:

i) The Council to avail statements of accounts of Narok County Council between
November 2011 and April 2012 and for the same period in 2010 /2011

* The County Clerk submitted to the Committee 2 document indicatng the comparatve
revenues for the periods requested by the Commirtee and promised to bring the
statements of account by 23 May, 2012 as they had been taken by the Kenyz Natonal
Audit Office (KENAO) which was undertaking an audit of the Councils accounts.

ii) Of the equipment used in the provision of the smart card system, which one is

owned by the County Council of Narok and which one is owned by Equity Bank

* The Clerk explained that the model chosen by the Council for provision of the
pre-paid smart card service was 2 co-investment model where Equty Bank
would partner with the Council bur that each entity had equipment which it
owned and he tabled a list indicating what the Bank owned and what the Council

owned including the cost of each.
iif) Terms of the Ksh. 200 million loan and the Ksh. 28 million loan extended to Narok
County Council by Equity Bank Limited

® The Clerk clanfied that the Council had not taken any loan facility with Equity
bank of Ksh. 200 million but only borrowed Ksh. 28.4 million to finance its part

of the investment costs and that the loan was to be paid in 24 months at an
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interest rate of 16% which the Bank had revised to 25% after commercial
lending rates went up.

iv) The amount of money allocated to the 19% in the 2011/2012 FY and how much of
this has been disbursed considering that members of the County alleged that

cheques issued by the Council were bouncing.

o The Clerk explained that the Council allocation for the 19% for the Financial Year

2011/2012 was Ksh. 190,125,914 and that expenditure so far (at end of third
quarter-9 months) was Ksh.188,346,968 with the allocations disbursed as follows:

a) 50% of the total allocation goes to the eight group ranches (wards around the
pazk)
b) The remaining 50% is distributed to the other 31 wards
¢) That disbursements are done on monthly basis after the 19% computations
have been done from Park Entry points.
d) That each ward has employed some Nursery school teachers under the 19%
vote who are paid a total of Ksh. 5.9 million in salaries per month.
o The Clerk admitted that there were incidences where some cheques had been
returned but none was because of lack of funds but because of the following

reasomns.

a) Some of the payees overstayed with old series cheques and banking them
when the cheque truncation system had been effected by the bank but that

the Council had replaced them.
b) The amount in figures differing with those in words on the cheques

¢) Some payees present cheques with one signature as opposed to two

signatures as mandated by the Council

® The Clerk presented to the Committee some of the cheques that had been returned

with the reasons for their return indicated.

Intervention by Committee Members and Response by the Council
The Members sought the following clarifications from the Council officials:

i. Whether the Council was still using paper tickets for entry to the Mara



* That the smart card system was now fully operational and the Council had stopped
using paper tickets. That the Council only used paper tickets after the award of the
contract to Equity bank on three occasions between December 2011 and January,
2012 when there were demonstrations in the Mara and equipment of the Council
had been destroyed.

ii. Whether the Council had sometime in March deployed councilors to the Mara to

collect revenue

That the Council had resolved to deploy councilors at the entry points in the Mara not to

collect revenue but to monitor revenue collection and observe how the system works.

iii. The sources of revenue that the Council has and the percentage contributed by
collections from the Maasai Mara including the Banks where these funds are
banked.

® The County Treasurer explained that the Council raises about 95% of its revenue

from the Maasai Mara Reserve and the rest from the following sources:

a) Local Authorites Transfer Fund from Central Government maintained at the
National Bank of Kenya

b) Cess fund from farming acuvites which is used to do access roads maintained
at the National Bank of Kenya

¢) Single Business Permit banked in the General Revenue Account maintained at
the National Bank of Kenva

® That the Council maintains two accounts at Equity Bank Limited; the Kenya Shiling

collection account and the United States Dollar collecton account.
iv. Why the Council was operating an Escrow account with Equity bank

* The Clerk explained that the Escrow account was designed for customers who pay in
advance and intend to tour the Mara later in which case the funds would be set
aside in the account until when the customer comes to use the funds.

* The Clerk however clarified that the Narok County Council had not vet opened the
Escrow account but intended to do so in future when demand for pre-payment by

customers increases.
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MIN. NO./SC2/266/2012: - Any Other Business and Adjournment

The Chairman thanked the officials of the Narok County Council for finding time to attend the
meeting and requested the Clerk to ensure that he submits to the Committee the statements of

account of the Council as requested.

There being no other business to transact, the Chairman adjourned the meeting at Two O’clock.

SIGNATURE..............ovveiie N aee ET T ettt e e e
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MINUTES OF THE 60™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (2" meeting with Equity Bank) HELD ON WEDNESDAY, 16™
MAY, 2012 IN THE MAIN CONFERENCE ROOM, 1" FLOOR, COUNTY HALL AT
11.00 AM

PRESENT

Hon. David Ngugi, MP - Chairman
Hon. Joshua Kutuny, MP

Hon. Oyugt Magwanga, MP

Hon. Zakayo Cherutyot, MP

Hon. Gideon Konchella, MP

ABSENT WITH APOLOGY

Hon. Mahamud Sirat, MP - Vice-Chairman
Hon. Masoud Mwahima, MP

Hon. Fahim Twaha, MP

Hon. Shakeel Shabbit, MP

Hon. Gideon Mung’aro, MP

IN ATTENDANCE
Mr. Edward Libendi = Clerk Assistant 111
Mr. Shadrack Makokha - Parllamentary Intern

Equity Bank Management

Ms. Mary Wamae - Company Secretary
Mr. Allan Waititu - Director of ICT & Projects
MIN. NO./SC2/261/2012: - Preliminaries

The Chairman called the meeting to order at 11.25 am and opened the meeting with a word of
prayer. Members then adopted the agenda of the meeting which was:
e Meeting with Equity Bank Management over the Pre-paid Smart card system between
Equity Bank and Narok County Council. The Chairman then introduced the Members of
the Commuittee present and invited the leader of the delegation from Equity Bank to

introduce his colleagues.



MIN. NO./SC2/262/2011: -Presentation by Equity Bank Management

The Chairman explained to the Bank management that the Committee after touring the Maasai Mara
Game Reserve and holding meetings with members of the public in Narok had felt it wise to recall
the management of the Bank to seek clarifications to the following questions:
1) If Equity Bank collects money on behalf of the County Council of Narok and
therefore is an agent of the Council
11) Of the equipment used in the provision of the smart card system, which one is
owned by the County Council of Narok and which one is owned by the bank
1i1) Any loans or credit facilities that Equity Bank has extended to Narok County
Council in respect of the Revenue Collection contract and what interest rate is
charged on these loans
1v) When Equity Bank plans to install the self service terminals (kiosks) in the Maasai
Mara

The Company Secretary before beginning the Bank’s response, conveyed the apologies of the
Managing Director who had travelled out of the country for an earlier scheduled meeting and went

on to respond as follows to the questions raised:

i) If Equity Bank collects money on behalf of the County Council of Narok and
therefore is an agent of the Council

a) That the Contract entered into between Narok County Council and Equity Bank Limited
dated 19% April, 2011 is not an Agreement for Revenue Collection but an Agreement for
a Pre-paid Smart Card System as is evidenced by the title on the contract document and
the content of the Agreement.

b) That the Agreement entered into between the two parties 1s on two fronts where Narok
County Council opened a collection account with Equity Bank thus creating a Bank-
Customer relationship and that this account could be opened in any other bank other
than Equity Bank.

¢) That the Bank is not an agent of the Council as the following requirements of an agency

relationship do not exist:
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e The Bank has no authority to bind the Council with a third party and is not
authorized to act on behalf of the Council
e The Account maintained at the Bank 1s under the full control of the council and
money does not rest with Equity Bank at any time.
d) The Bank does not collect any money on behalf of the council as all amounts payable by
visitors to Maasai Mara are directly credited to the Bank account of the Council and the

council can draw this money at any time.

e) That the Bank is only availing its technology and infrastructure to facilitate the Council
to be able to provide the smart card services

f) On whether the account operated by the Council earns interest, the Bank management
said that it didn’t earn any interest as the account is not a savings account because funds

from the account are on-call at any time.

g) The Bank management also clarified that the two accounts maintained at the bank are
collection accounts and that the cheques drawn by the Council are not from Equity Bank

but could be from the other Banks with which the Council mamntained accounts.

if) Of the equipment used in the provision of the smart card system, which one is

owned by the County Council of Narok and which one is owned by the bank

¢ That during the proposal stage, the Bank submitted two options to the Council on
how to go about the pre-paid Smart card system; One model was for the Council to
provide all the infrastructure for the system which would cost about Ksh. 280
million and the second model was a co-investment model where the Bank was to
provide some infrastructure while the Council would pay for some which would cost
the Council Ksh. 28.4 million.

® That the Council resolved to go with the second model of co-investment and
therefore there is equipment which is owned by the Bank and another which is
owned by the Council which they utilized the Ksh. 28.4 million to acquire e.g. the
initial 30,000 smart cards, computers and solar infrastructure. The Bank management

submutted a schedule indicating the equipment owned by the Council and that

owned by the Bank.
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® That there would be a recurrent cost to the Council which would include costs of
acquiring cards, depreciation costs of the computers, solar panels, solar batteries and
inverters, general maintenance of field infrastructure & infrastructure at Council

Head office.

iif) Any loans or credit facilities that Equity Bank has extended to Narok County

Council in respect of the Revenue Collection contract and what interest rate is
charged on these loans

* That the Council by a letter of offer dated 1" July, 2011 borrowed Ksh. 28.4 million
from the bank as it did not have funds to invest in the system and the initial interest
charged on the loan was 16%, which later rose to 25% after market rates of interest went
up.

® That the lending agreement was a different contract as the Agreement for provision of
the pre-paid smart card system provided that the Council invests Ksh. 28.4 million in the

project; and the Council could have sourced these funds from any bank.

iv) When Equity Bank plans to install the self service terminals (kiosks) in the Maasai

Mara

® That the Bank had imported the self service terminals late last vear (2011) and they
intend to install them as soon as the user acceptance testing 1s completed in June 2012.

® The Bank had however completed installation of all other equipment required at the
entry points and replaced those that had been destroyed by the local communities when
they held demonstrations in the Reserve.

® That Paper tickets were only used as a transitional measure before tmplementation of the
pre-paid smart card system by the Bank in the year 2011 and that the smart card system

was now fully operational.
v) The Bank management explained that since the signing of the contract in April 2011, a total

of Ksh. 942 million had passed through its branches for the Council and from January,
2012 to May 2012, the amount was Ksh. 210 million.
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vi) On why the costs to the Council had increased from the contractual Ksh. 28.4 million to the
current 55.2 million, the Bank explained that the Ksh. 28.4 million was only an initial
Investment cost and that there were other recurrent costs like costs of acquisition of
smart cards and that the Council had incurred additional costs 1n replacing its equipment
that had been destroyed twice during demonstrations in the Game reserve.

vii) The Bank management also explained that there are staff employed by the Bank in its
branches who deal with issuance of smart cards to travel agents and customers and those
who maintain the software and support the smart card system but that these costs are
borne by the bank.

viii) The Bank management also clarified that the Bank had trained about 48 staff of the Council,
some stationed at the entry points and others at the Headquarters on operation of the
pre-paid smart card system and that since technology was constantly changing, they

would seek to have training as a continuous exercise.

MIN. NO./SC2/263/2012: - Any Other Business and Adjournment
The Chairman thanked the Equity Bank management for the mnformation and clarifications they had
given to the Committee. There being no other business to transact, the Chairman adjourned the

meeting at Half past Twelve O’clock.

SIGNATURE..... MB)# VM\‘//

.............................................................

............................................................
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MINUTES OF THE 36™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (With Hon. Ole Ntimama) HELD ON WEDNESDAY 14™
DECEMBER, 2011 IN THE MAIN DINING ROOM, MAIN PARLIAMENT
BUILDINGS, AT 11.00 AM

f

PRESENT

Hon. David Ngugi, MP - Chairman
Hon. Oyugi Magwanga, MP

Hon. Gideon Konchella, MP

Hon. Zakayo Cheruiyot, MP

Hon. Joshua Kutuny, MP

ABSENT WITH APOLOGY

Hon. Mahamud Sirat, MP = Vice-Chairman
Hon. Masoud Mwahima, MP

Hon. Fahim Twaha, MP

Hon. Shakeel Shabbir, MP

Hon. Ali Hassan Joho, MP

Hon. Gideon Mung’aro, MP

IN ATTENDANCE

Mr. George Gazemba B Clerk Assistant
Mr. Edward Libend: - Clerk Assistant
MIN. NO./SC2/197/2011: = Preliminaries

The Chairman called the meeting to order at 11.30 am and opened the meeting with 2 word of
prayer. He thanked the Minister for Culrure and National Heritage, Hon. Ntimama for finding time
to appear before the Committee 2nd informed him that the Committee invited him because he 1s
one of the Members of Parliament from Narok County and therefore could help the Committee
understand the intrigues around the Smart Card system that Equity Bank had been contracted to
install in Maasai Mara.

MIN. NO./SC2/198 /2011: = Presentation by Hon. Ntimama

The Chairman then invited the Hon. Minister Ole Ntmama, MP to brief the Committee what he
knew about the Contract after which the Committee Members would seek for clarification if
required. The Minister stated as follows:

i) That over the years, there has been a lot of graftin the Maasai Mara especially with regard to
collection of park entry fees at the entry points to the Mara and from the hotels within
the Mara. That after the Kenya Wildlife Services introduced the E-ticketing system in

W
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some of its parks that had seen reduction of pilferage and increase in revenue, the
County Council of Narok had sought to introduce the same system in Maasai Mara.

ii) That the tender for supply of these services were advertised by the Council in 2010 and the
contract later awarded to Equity Bank Limited.

ii1) That the contract for installation of the system has support of the majority of the people of
Narok and it was only a select few who may have been benefiting from the paper tickets
that were complaining.

1v) That he fully supports installaton of the smart card system in the Maasai Mara as the same
would see a rise 1n revenue collected by the Council and therefore result 1n benefits to a
majority of the people of Narok County Council.

Interventions by Committee Members
The Members sought the following clarifications from the Mimster:

i) Whether as one of the area MPs and the most senior polincian from Narok County, he had
tried to call the local leadership of Narok opposed to the system to try and resolve the
issue locally.

1) If he was aware that the contract berween Equity Bank Limited and Narok County Council
provided that Equity Bank would be charging the Council a fee of 7% of the total

revenue collected.

i) If he was aware that the contract terms provide for review of the contract so that if after the
next general elections, the County Government is unhappy with the performance of the
pre-paid smart card system, it can ask for the contract to be reviewed.

1v) Whether he has any informaton that the people opposed to the project have vested interest
in the matter

Response by the Hon. Minister, Ntimama

1) That he was in England when the skirmishes and demonstrations broke out in Narok town
and in the Mara over the system and that no one had contacted him to try and find 2
solution to the grievances as local leaders.

1) The minister stated that he supported the smart card svstem generally but would advocate
for the pardes to look at such clauses as the one that required the Council to pay the
Bank, as fees, a percentage of the revenue collected if 1t does not raise the threshold.

i) The Minister said he was aware the contract had an exit clause

1v) That the Council of Narok has suffered from looting of revenues generated from the Mara
for many years and the Ministry of Local Government supported the loonng and that
the people opposed to the system could have an interest 1n the matter.

v) That there is need for cooperadon among the leaders of the County in order to ensure that

revenue collected from the Mara benefits the people of Narok.

Conclusion by the Chairman
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The Chairman once again thanked the Minister for finding time to brief the Committee and
requested him to convene a meeting of the local leadership of the Narok County to try and reach at
an amicable solution to the challenge as the squabbles and demonstrations were hurting toutism

activities and consequently the economy of the County.

MIN. NO./SC2/199/2011: - Any Other Business and Adjournment

There being no other business, the Chairman adjourned the meeting at Fifteen Minutes past Twelve

Noon.

SIGNATURE
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MINUTES OF THE 35™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (with Equity Bank Limited) HELD ON TUESDAY 6™
DECEMBER, 2011 IN THE SMALL DINING ROOM, MAIN PARLIAMENT

BUILDINGS, AT 12.00 NOON

PRESENT

Hon. David Ngugi, MP
Hon. Mahamud Sirat, MP
Hon. Ali Hassan Joho, MP

Hon. Oyugi Magwanga, MP

Hon. Gideon Konchella, MP
Hon. Zakavo Cherutyot, MP
Hon. Joshua Kutuny, MP

Hon. Gideon Mung’aro, MP

ABSENT WITH APOLOGY
Hon. Masoud Mwahima, MP
Hon. Fahim Twaha, MP

Hon. Shakeel Shabbir, MP

IN ATTENDANCE

Dr. James Mwangi -
Mr. Allan Waittu =
Mr. George Gazemba -
Mzr. Edward Libend: -

MIN. NO./SC2/193 /2011: -

Chairman

Vice-Chairman

MD, Equity Bank Limited
Director, Equity Bank
Clerk Assistant

Clerk Assistant

Preliminaries

The Chairman called the meeting to order at 12.10 pm and opened the meeting with a word of

prayer. He thanked the Managing Director of Equity Bank for honouring the summons of the

Committee despite the short notice. He then informed them that the reason the Committee had

invited them was for the Committee to hear their side of the story regarding the concerns raised in

the House on the pre-paid smart card system contract between Equity Bank Limited and the Narok

County Council.



The Chairman then informed the CEO that the Commirttee had met with the Member of Parliament

who had raised the matter on the floor of the House and also listened to the County Council

officials. The Chairman then invited the Committee Members present to raise any issues and

clarifications that they wanted the Equity Bank CEO to clarify regarding the matter.

MIN. NO./SC2/194/2011; - Meeting with Equity Bank representatives
The Members sought to know the following from the CEO of Equity Bank Limited:

MIN. N

y

Y

1)

ii1)

Iv)

V)

Why it took the Bank so long after entering the agreement with the Council
to install the pre-paid smatt card system.

Which advocates drafted the pre-paid smart card system agreement; were
they advocates for the Bank or of the Council?

What is the role of Equity Bank in the whole agreement and does it extend to
revenue collection?

Whether Equity Bank had completed installation of the system and was it
now operational or were they still using paper tickets at the entrances to the
game reserve?

Whether Equity Bank had posted its staff to the entry points to the Maasai
Mara to manage and run the pre-paid smart card system.

Any challenges the system installed could face and whether the Council had
obtained value for money while getting the system

Any guarantees that the system was not easy to manipulate and therefore lead
to lose of revenue like the paper ticket system they were trving to get rid of.

How do tourists in foreign countries pay the fees required to access the
Game Reserve?

Considering that the fees to foreigners is charged in US dollars, who benefits

in case of currency fluctuations

./SC2/195/2011: - Response by Equity Bank CEQ
That based on the adverdsement for EOI put out by the Council, Equity Bank

entered agreement only to supply, install and commission the pre-paid smart card
system which they were doing and that the planned go-live date was 12* December,

2011,which the Bank will successfully achieve.
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1v)

v)

5

Vi)

N

Vi)

That Equity Bank does not collect and is not collecting money on behalf of the
Council but that it is the travel agents who collect the money and bank it straight
into the Council Collecdon Account maintained at Equity Bank. That the Bank only
offers a platform for revenue collection but does not engage in the collection.

The Council itself manages the pre-paid smart card system as the Bank had trained
the Council personnel onsite for two weeks on how to manage the system as
required in the contract and that there were no Equity Bank staff at the entry points
to the Maasai Mara.

That the Council preferred to hold the Council Collection Account at Equity Bank
Limited rather than with another Bank so as to benefit from the large number of
branches of Equity bank and the Bank’s branchless banking system in order to reach
their clients and tour operators more effectively.

That it took long to install the system because of various challenges one being that
the Mara has no electricity and it took Equity Bank two months to map out the
processes needed to install the system before moving onsite. The delay was also
necessitated by the fact that the Council needed to buy the smart cards before the
process could commence which is the cost contained in the Ksh. 28.4 million that
was to be incurred by the Council.

That the Bank has now pilot-tested the system and installed the equipment at all
points of entry and at the airstrip and that the system was now operational.

That the Contract document was drafted by the joint lawyers of Equity Bank Limited
and those of Narok County Council.

That the system is novel and water tight and is not therefore subject to manipulagon
and will thus avoid leakage of revenue. This is because the system/the card 1s chip
based and cannot be tampered with.

That the biggest challenge posed by the system 1s the stability of the system and
therefore the greatest worry is the system going down and yet tourism is a 24 hour
affair. This has however been taken care of as the data center at Equity Bank 1s
supplied by dedicated power feeds from two sub-stations. The Bank has also putin
place Disaster Recovery and Business Continuity plans to take care of any eventuality

and the Bank’s systems are operational 24 hours 2 day.
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XV)

xVv1)

XVii)

That the speed at which technology changes is fast and this could pose a challenge to
the system which has however been sorted out as the whole system is hosted by
Equity Bank and Narok County Council therefore leverages on updates by Equity
Bank to the Bank’s system.

That from June to November, 2011, the revenue collected from the Maasai Mara by
the Narok County Council had more than doubled compared to the previous year.
The Bank does not come 1nto contact with the money collected or deal with any
money collecton but that money is collected by travel agents and goes directly to the
Narok County Council accounts.

That tourists in international destinations who wish to visit the Mara can pay for the
tickers online as details on how to go abour it are on the website and obrain the
smart card which is then swiped at the gates of entry to the park.

That Equity Bank does not benefit from any Exchange rate gains in case of
fluctuations in the dollar rates as the money paid by people in foreign countries mn
dollars goes straight to the Council Account which is operated by the Council.

That the Contract has an ext clause that provides for ways in which the parties can
end the contract or review it if any one is dissatisfied wath its terms and it was
therefore not going to affect operations of the County Government after the next
General Elections.

That Equity Bank is developing a credit facility that will boost the number of visitors
to the Maasai Mara as it will enable domestic tourists who want to tour the Mara to
obtain loans from the 175 branches of Equity Bank countrywide and visit the Maasai
Mara thus increasing the Council’s revenues.

That the Council will benefit from the partnership with Equity Bank as the Bank has
a website which receives approximarely | million hits every month and which could
translate to enormous revenue for Narok County Council.

That the Council also leveraged on the Bank’s svstems and infrastrucrure e.g.
Youtube, radio and TV and the Free International Money Transfer Gateway using
the Visa card.

The pre-paid smart card System has various other benefits and capabilities which will
be beneficial to the Council namely:-.

2) Itis used for entry & exit;
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h)

Used in identifying those visitors that overstay in the reserve;

Provides details of properties visited inside and outside the park and the length of
stay — this enables the Council to bill royalaes;

The smart card can be fed with activities tourists intend to do in the park e.g.
balloon safaris, camping thus makes billing easy;

Smart cards can also be fed with penalties for off-road driving and littering so that
the tour agent pays before exit;

The system is integrated with other payment systems enabling payment through
VISA, MasterCard and China Union Pay;

The System contains Financial and statistical reporting capabilities thus can be
used to identify the number of visitors who visited the Reserve, their country of
origin, gender of visitors and repeat visitors. With this information the Council
can plan for targeted tourism promoton

There are reusable smart cards which can be issued e.g. to tour agents

Conclusion by the Chairman

The Members advised the Bank officials that concerning merit, they were satisfied that the system as

presented appeared profitable to the County Council and that there was therefore need for

sensitization of the local people, the Council officials and the local leadership so as to obtain buy-in

and support for the system.

MIN. NO./SC2/196/2011: - Any Other Business and Adjournment

There being no other business, the Chairman adjourned the meeting at Half past One O’clock.

AY

.........................................................................

.......................................................................
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MINUTES OF THE 34™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (with Narok County Council) HELD ON TUESDAY 6"
DECEMBER, 2011 IN THE SMALL DINING ROOM, MAIN PARLIAMENT
BUILDINGS, AT 11.00 AM

PRESENT
Hon. David Ngugi, MP - Chairman
Hon. Mahamud Sirat, MP - Vice-Chairman

Hon. Ali Hassan Joho, MP
Hon. Oyugi Magwanga, MP
Hon. Gideon Konchella, MP
Hon. Zakayo Cheruyot, MP
Hon. Joshua Kutuny, MP
Hon. Gideon Mung’aro, MP

ABSENT WITH APOLOGY

Hon. Masoud Mwzahima, MP
Hon. Fahim Twaha, MP
Hon. Shakeel Shabbir, MP

IN ATTENDANCE

Mr. Prus Muter - County Council Clerk
M. Joseph Songor - County Revenue Officer

Mr. Wanyony: - County Treasurer

Mr. George Gazemba - Clerk Assistant

Mr. Edward Libend: - Clerk Assistant

MIN. NO./SC2/189/2011: - Preliminaries

The Chairman called the meeting to order at 11.00 am and opened the meetng with 2 word of
prayer. He welcomed the Clerk of the County Council of Narok and his delegation and thanked
them for honouring the summons by the Committee despite the short notice. He then introduced
the Committee Members present and invited the Clerk to introduce his group. The Chairman then
informed the Clerk that the Committee had been mandated by Parliament to investigate the pre-paid

smart card system Agreement between the Narok County Council and Equity Bank Limited.

MIN. NO./SC2/190/2011: . Meeting with Narok County Council

The Committee members sought to know the following informanon from the officials of the

County Council of Narok:



1) Whether the tender to obtain the pre-paid smart card system was properly obtained and

whether it was sanctoned by the Council of Narok and the Ministry of Local

Government

1) Whether the tender process that led to award of the tender to Equity Bank was in

accordance with the law

ui) Whether the Contract signed between the Council and Equity Bank was in accordance with

the contents of the adverdsement made by the Council requestung for bids

1v) Whether there i an exit clause and what the terms of the exit clause are

v) Whether the Council officials are satisfied that the E-Payment system is good for the council

MIN. NO./SC2/191/2011; - Presentation by the County Council Officials

The Narok County Council Officials made 2 presentation stating as follows:

Y

Iv)

In April 2003, the then Minuster for Local Authontes, Hon. Musikari
Kombo directed all local authorines to automate therr systems of revenue
collecdon and requested that all local authorities begin moving towards that
direction.

The County Council of Narok in comphance with the directive from the
Minuster decided to automate revenue collecton at the Maasai Mara Game
Reserve and therefore advertised an Expression of Interest requesting bids
for provision of a pre-paid smart card system at the Game Reserve.

That the procurement process that led to adverusement for the system was
approved by a full council meenng and by the Minustry of Local
Government.

That before introducnon of the pre-paid smart card system, the Council
could have been collecung only about 40% of the revenue from the Maasai
Mara as the rest is pilfered by the revenue collecnon clerks.

Thart the Council collects revenue from the Hotels within the Maasai Mara
based on bed occupancy which the hotels are supposed to declare but the
hotels collude with the revenue clerks and tour operators and declare less

occupancy rate.



vi)

The Council officials visited the Kenya Wildlife Services (KWS) and the
Tanzania National Parks Authority (TANAPA) which ran similar systems to
learn from them how the systems functioned and their merits.

The Council received bids from 17 firms, evaluated the bids and awarded the
tender on 8% November 2010 to Equity Bank Limited. That the signing of
the contract was however done on 19% April, 2011 after concluding the on-
going negotatons berween the parges.

That when Equity Bank went to install the system, there was resistance from
the Council revenue collection clerks at the gates in the Maasai Mara

That after award of the tender and contract to Equity Bank limited, two cases
were taken to court, one filed in Nakuru High Court Civil Case number 131
of 2011 and another in Nairobi, H.C peution No. 35 of 2011.

That the Council officials are satisfied that the system is good value for
money for the Council as it would increase the Council revenues significantly
and reduce corruption that was rampant before.

That the Contract had a termination clause contained in Clause 14 on pages

20 - 22 of the Contract and which they were comfortable with.

Intervention by Committee Members

The Members raised the following interventions:

i
)

1v)

Whether paper tdckets were stll in use 2t the entrances to the Maasai Mara
and if not, on what dates the paper tickets were withdrawn to allow use of
the smart cards

Who were the parties that complained about the pre-paid smart card system
and who took the County Council to court seeking to stop the use of the
smart cards

What is the role of Equity Bank Limited in the pre-paid smart card
agreement and did it involve collection of money on behalf of the Council?
How sure was the Council that during the interim period when Equity Bank
was using paper tickets, the Bank’s employees would not also engage in the
malpractice (pilfering of revenue) that the Revenue Clerks of the Council

were committing beforer
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v)

Whether there was any significant change in revenue collection berween
when the Revenue Clerks of the Council were undertaking the collection and
when Equity Bank implemented the pre-paid smart card system and if the
Council could avail the figures to the Committee

What is the amount charged for entrance to the park and the approximate
number of visitors expected in a vear?

What is the total cost of the pre-paid smart card system contract to the
Council.

Whether the Council varied what it requested for 1n the EOI advert and if so
when this variation was done.

Who drafted the contract document-Is it Equity bank lawyers or Narok
Council lawyers?

Whether there has been intmidation of staff of the Council since the matter
was brought up in parliament by the Member of Parliament for Narok South.
Whether Equity Bank had commussioned the pre-paid smart card System as

required in the contract.

Response by the County Council Officials

i)

That the Council began pilot of smartcard 1n November 20111 and the
system went live on 12% December 2011 . That between 19* April 2011
when the contract was signed and November 2011 when the smart card
system was launched, Equity Bank continued using paper tickets as they
implemented the pre-paid smart card system.

That the commencement of the use of the smart cards would only occur
after complete implementation of the pre-paid smart card system and when
Equity Bank was awarded the contract, the parties agreed to three months
implementation period to enable completion of Statement of Works and
implementation of the pre-paid smart card system.

When Equity Bank moved to the site to install the system, there followed
demonstrations by youth in Narok town agamst the system and one group

filed a case in Nakuru court to stop the implementaton of the system.
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1v)

)

x11)

That before Equity Bank was awarded the contract, SOMAK was the
revenue collectng agent for the Council in the country but visitors who came
straight to the gates of the game reserve paid entrance fees to the Council
Revenue Clerks stationed at the gates.

That since Equity Bank implemented the pre-paid smart card system,
revenue collection had increased significantly and was almost double what
the Council Revenue Collection Clerks were collecting and that the Council
would submit to the Committee figures of the revenue collected per month
from April, 2011.

That the fees charged for entry to the Game Reserve 1s USD 70 and the
average number of visitors 1n a year 1s 300,000.

That the investment Equity Bank was putting in the contract was Ksh. 280
million which would have been paid by Narok County Council but due to the
partnership, it would only cost the Council Ksh. 28.4 million.

That the advert was an EOI and the Council did not vary what it had
requested for in the advert but that theyv picked on Equity Bank because the
proposal Equity presented during the bid evaluation presented two options;
One where the Council would fully own the mfrastructure and equipment to
cost about Ksh. 280 million and the second, 2 co-investment model in which
the Council would invest only Ksh. 28.4 million and the Council opted for
the Co-mnvestment hosted model.

That Equity Bank was involved 1n 1ssuing paper tickets as a transitory
measure before they installed the pre-paid smart card system and that the
Council was only banking with Equity Bank for convenience as they had the
opton of maintaining a bank account with any other bank.

That the Contract document was drafted by joint lawyers of Equity Bank and
those of the Council.

That the Maasai Mara Game Reserve has 10 collecton points and six
structured gates at which revenue is collected by the Council officers
themselves.

That there was no mumidation of staff of the Council as alleged but that

disciplinary action was taken agamst the staff/Revenue Clerks who allowed
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demonstrations to go on in the game reserve which led to destruction of the
Equipment that had been installed by Equity Bank.

xiii)  That Equity Bank was not collecting revenue for the Council as alleged but
that it had trained staff of the Council who were to manage the system and
Equity Bank would only be retained to service the system as per the contract.

xtv)  That the pre-paid smart card System had not yet been commissioned as it
was under pilot testing with an intention of go-live date of 12* December
2011. The Council intended to invite the Kenya National Audit Office and
the Efficiency Monutoring Unit before officially commissioning the system.

xv) The County Council Clerk then rabled 2 number of documents among them
a copy of the tender documents, a copy of the files of the cases filed in court
against the system and the Contract signed between the Bank and the

Council.

Conclusion by the Chairman

The Chairman then thanked the officials of the County Council of Narok and promised to call them
back 1n case the Committee required any more details. The Chairman reminded them to submit to
the Committee the details of the comparative revenue collected per month since Equity Bank came

on board and for the period when Equty Bank had not come .

MIN. NO./SC2/192/2011: - Any Other Business and Adjournment

There being no other business, the Chairman adjourned the meeting at Five Minutes past Twelve
noon and requested the Committee to reconvene at Ten Minutes past Twelve noon to hear

representatives of Equity Bank Limited.

LAy
SIGNATURE........... N TN
<
(Chairperson)

DATE ..covvveeveveeanennn M2 /7/2 ...........................................
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MINUTES OF THE 33* SITTING OF THE DEPARTMENTAL COMMITTEE ON
LOCAL AUTHORITIES (with Hon. Ole Lankas) HELD ON TUESDAY 6™
DECEMBER, 2011 IN THE SMALL DINING ROOM, MAIN PARLIAMENT
BUILDINGS, AT 9.00 AM

PRESENT
Hon. David Ngugi, MP - Chairman
Hon. Mzhamud Sirat, MP E Vice-Chairman

Hon. Ali Hassan Joho, MP
Hon. Oyugi Magwanga, MP
Hon. Gideon Konchella, MP
Hon. Zakayo Cherwyot, MP
Hon. Joshua Kutuny, MP
Hon. Gideon Mung’aro, MP

ABSENT WITH APOLOGY
Hon. Masoud Mwahima, MP
Hon. Fahim Twaha, MP

Hon. Shakeel Shabbir, MP

IN ATTENDANCE

Hon. Nkoidila Ole Lankas, MP - Narok South MP
Mr. George Gazemba - Clerk Assistant
Mr. Edward Libendi = Clerk Assistant
MIN. NO./SC2/185/2011: - Preliminaries

The Chairman called the meeting to order at 9.30 am and opened the meeting with a word of prayer.
He welcomed Hon. Nkoidila Ole Lankas, MP to the meeting and briefed him on the status of the
investigation by the Committee into the pre-paid smart card system Agreement between the Narok

County Council and Equity bank Limited



MIN. NO. 2/186/2011: - Meeting with Hon. Nkoidila Ole Lankas, MP

The Chairman informed Hon. Lankas, MP that as the complainant, the Committee wished to
understand from him the issues of contention in the pre-paid smart card system Agreement between
Narok County Council and Equity Bank. The Member for Narok South gave the following
information to the Committee:
1)  That he served as the Clerk of Narok County council from 1997 to 1999 and
therefore understood its operations succinctly.

i) That Narok County council is among the richest Councils in the country as it attracts 2 large
number of tourists.

ui) That the Maasai Mara Game Reserve generates about 95% of the revenue collected by the
County Council of Narok.

1v) That sometime in the year 2010, the Council put out an advertisement for Expression of
Interest (EOI) for Supply, Installation and Commussioning of a pre-paid smart card
System to assist in collecton of revenue at the entry points/gates of the Maasai Mara
Game reserve and therefore curb pilferage and increase revenue for the County Council

v) That subsequently many companies tendered their bids and Equity Bank Limited was chosen
to have won the tender.

v1) That he is not opposed to the system per se as the system deserves merits but his contention
1s in the procedure followed and the contents of the contract.

vit) That there is 2 problem with the awarded tender in that what is contained in the Expression
of Interest advertised is different from what is contained in the contract entered into by
the two parties in that the EOI advertised on Tuesday, 16™ February, 2010 (which he
tabled) requested for “Supply, Installation and Commissioning of a pre-paid smart card
System” while the signed Contract (dated 19% April) also provided for collection of
revenue.

viii) That in his view therefore, the procurement process was irregular and illegal as Equity bank
limited was collecting revenue on behalf of the Council which was not tendered for and
that 1t was still using paper tickets and not the smart cards as provided in the contract
documents.

1x) That from the signed Contract document, Equity bank was to collect revenue, be the Banker

and only 1ssue periodic statements of account to the Council.
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x) That the Contract further contained a clause requiring the County council to pay Equity
Bank Limited the difference of amounts if the Council collected in any year less money
than the minimum of Ksh. 1.5 billion it had projected to be collecung.

xi) That the KACC had written 2 letter on 25% February, 2011 alleging to have looked at the
system and cleared it yet by that date, the pre-paid smart system had not been installed.

xii) That after he raised the matter in Parliament, the County Council began intimidating staff of
the Council who were opposed to the system by transferring them from their stations to

other places by a letter signed by Councilors and not by the Clerk of the Council

MIN. NO./SC2/187/2011: - Intervention by Committee Members

The Members sought to know whether Hon. Lankas was aware of existence of any Council
Resolution authorizing the tender as is the requirement of the Local Government Act which he

answered that that should be 2 matter the Commirtee should enquire from the County council
Conclusion by the Chairman
The Chairman then requested the Member to furnish the Committee with any other information

which he may find or remember that may be useful to the Committee

MIN. NO./SC2 /188 /2011: - Any Other Business and Adjournment

There being no other business, the Chairman adjourned the meeting at Twenty Minutes to Eleven
O’clock and requested the Committee to reconvene at 11.00 am to hear the County Council of

Narok.

N \ i _— -
SIGNATURE )ﬁ\‘ C\’
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COUNTY COUNCIL OF NAROK
AND
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PRE-PAID SMART CARD SYSTEM
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Branded o n'd\‘(Vi\.\/r\'l astereard/Ames cie) o O/oofPuxch’mc value - Merchant Service Cnmmmslon is payable to
Fquity Bank Limited b the merchant. Private label cards (Lqum Aulobranch Cards ete) — bz 01 Purchase Value -
NMerchant Service Lomnn\suon Is payable 1o Equity Bank meed by The Mcrchanl g
Cash Back Sév'\ticc: . . e )
Revénue share on . (Equity: The Merchant) basis of the service fee charged 1o the cardhdldc;j by Equity Bank

Limited. . P . Hig o
Uality Bl”b service:

IN:\ W H\’l SS W HE,RFO}‘ the Bank and The Merchant have caused this Agrecment to be executed as a deed on (he
dare-and year first writlen huunnbmc. o

SIGNED ON BEHL\U OF EQUITY BANI\ LIMITED

Name: . y e

in the presence of:

SIGNED ON BEHALF OF MERCH A NT

Authorised signnlurc:}

Name:

Name:

in the presence of:
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Nerchant
1.0, Boy
Nairobi

For other notices with regard to Merchant issucs, the same shall be addressed to
The Acquurng Manager,

Allernative Business Channels

Equily bank Limited

Equity Centre

P.Q. Box 75104-00200 Nairob;
Telephone 020-2262000 /0711 026 000
Fax- 020 - 244503

Email infol@equuybank co. ke

EXCLUSIVITY
During the first three (3) years of the Term of this- Agreement, neither the merchant nor any entity contralled by the
merchant or in common control with the merchant will on its own or in conjunction with others, directly o1 indnectly
for any 1eason whatsoever enter nto a cimilas arrangement in Kenya with anyone offering a similar program to the
subject matter of this Agieement. The restrictions set forth m this section shall apply to the Cash Back concept.

SURVIVAL
Hany provision of the contract, including any part of any sub-clause, be Ield as void, contraty—10 the law ar
unenloreeable, the validity and enforceabilily of the remainder of the Contract shalt not be aiffected

INDEPENDENCE OF PARTIES
For all puiposes of this Agreement, each party shall be and act as an independent contractor and  not as partner, joint
venturer, or agent of the other and shall not bind nor attempt to bind the other ta any contract.

WAIVER & AMENDMENT
No waiver, alteration. variation or addition to this Agreement shall be effective unless made expressly in writing on or
after the date of evceution of this Agreement by both parties and accepted by an authorized signatory of both parties
’
COUNTERPARTS
This Agieement may be executed 1n counteiparts, all of which shall constitute one agreement between the parties.

NON ASSIGNMENT

This agreement 1s personal to the merchant and no assignment of any kind whatsoever shall be permitted but in the
event of mdividuals. the obhigations set out in this Agreement shall bind the personal representatives of the Merchant
and i case ol corporate bodhes it shall bind 1ts successors and assigns.

FORCE MAJEURE.
Nesther parly will be hable {or non-performance hereunder 1o the extent such performance 1s prevenied by fire,
carthquake, tornado. Nood, explosion. embargo. war. riot, governmental regulation or acl. act of God, act of publc
enemy. or by reason of any other cause beyond such party's reasonable control A party's obligations 1o perform timely
will be excused 10 the eatent, but only to the extent, that such performance 15 prevegted by a force majeure event.

LIMITATION ON DAMAGES.
In no event will either party be entitled to recove special, punitive, incidental or consequential damages. including
damages based on lost profits or lost business opportunities, arising out of a breach of the othe party's obligations
hereunder. even 1t the party in breach has been advised of the possibility of such damages

ARBITRATION

This Agreement shall be gaverned in all respects by Kenyan law and card scheme rules and regulations under which
the bank and merchani operate The paities agree that any dispute ansing from this Agreement shall be jeferred, for
Mnal determmanon, 1o one arbilrator appoinied by agreement of the Parties in accordance to the provision of the
Arbitration Act (No 3 07 1995) or such other Statutory modificalion oi enactment in place thereaf If the Parties cannot
agrec on an wbialor within seven (7) days of either Pany indicating 1 wniling to the other the need 1o have an
atbiator appomted the arbnratos shall be appoimnted ar the request of eithe: Party by the Chairman for the 11me being
of the Kenyva Bianch af the Chartered Institute of Aibitiatars The place of arbitration shall be Narobs and (he language
ol the arbitralion proceedings shall be Enalish
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the Implementation Period by writlen agreement change the nature or frequency
of the Operational Reports from time to time; and

239 During the Implementation Period the parties shall agree and document the
terms and conditions of usage of the Pre-paid Smart Card Service which will be
made available to all persons using the smart cards.

Unless otherwise agreed by the parties in writing, the provision of the Pre-paid Smart
Card Service shall commence on-the Go-Live -Date on which date the County Council will
make payment of the balance of the Investment Cost in.immediately available funds to
the Bank within seven (7) Business Days of the Go-Live Date. The County Council
undertakes to commence use of the System from this date and to cease all use of the
paper system of ticketing currently in place.

In the event that the UAT is not successful then thé parties shall assess the reason for

-the same and shall use best endeavours to rectify the default and shall undertake the

UAT again.

Ouring the Implementation Period, the Bank shall, as agent for the County Council,
distribute and sell paper tickets to Users. It is hereby agreed by the parties that the Bank
shall designale ils branches as selling agents for the paper tickets and shall
communicate to the County Council the designated branches. All revenue collected from
the sale of the paper tickets will be credited to the County Council's collection accounts
and at the end of every day the Bank shall deduct from the collection accounts the
relevan Service Feg and shall generate a daily repori setting out the amounts collected
and the Service Fee paid. The applicable percentage for the Service Fee during this
period shall be seven percent (7%). The County Council will provide the Bank with
sufficient number of paper tickets covering all the relevant categories of Users and all
information that the Bank will require to sell the paper tickets on behalf of the County
Council including the prevailing rates. The County Council shall on the Effective Date
execute all documents and undertake all processes required o open at least two (2)
collection accounts with the Bank one being a Kenya Shillings denominated account
and the other a United States Dollars denominated account into which the revenue
collected using the Pre-paid Smart Card Service shall be credited into. The paper tickets
will be issued on a non-refundable basis. This arrangement shall cease on the Go-Live
Date when the System becomes operational. '

TERM
—_— g

(Subject to Sections 2 and 14) this Agreement will continue in full force and effec! from
the Effective Date for the Contract Period. W

i
Every two (2) years during the Term the partiés shall hold a review meefing lo discuss
the performance of the Pre-paid Smart Card Service and to agree on ways in which to

improve its efficiency. c\_/__,

THE BANK’S OBLIGATIONS

Subject lo the terms of this Agreement, the Bank undertakes to the County Council:

(_\/m
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4 1.1 o ensure that the par of the System belonging to the Bank including but not
Iimited fo the core platform, the point of sale equipment and other equipment is
properly functioning and to provide or procure the provision of maintepance
services required fo ensure the proper functioning of the System:

4.12  lo pul best endeavours to ensure the Statement of Works is implemented in
accordance with the terms of this Agreement within the Implementation Period:

413 toputin place a distribution network for the sale and loading of the smart cards
through avenues such as its branches, agents and banking self service terminals:

414 to procure for the smart cards and related equipment to facillale card
personalisation. In this regard the Bank shall at least {hree (3) months before
January and July of each year provide the County Council with a quotation for the
smarl cards which the Bank intends to obtain from third party suppliers. The
County Council shall within fifteen (15) days of receipt of the quotation inform the
Bank in writing of the number of smart cards that the Bank should obtain for the six
(6) months period commencing in January or in July (as the case may be). The
Bank shall then make the order for the smart cards and invoice the County Council
Torpaymenttrine County Council does rol conﬂmﬁén—urﬁem?r%vards that
the Bank should offer within the aforesaid period then the Bank shall be entitled to
estimate and order for the number of smart cards that will be required taking into
account the number of smar cards used in the corresponding period prior to the

time of ordering provided no extra-ordinary circumstance in the opinion of the Bank
was prevailing during that corresponding period;

to provide cash management services for.the revenue collection by maintaining the (—7
Escrow Account where all the revenue collected using the smart cards will he

e Crediled in accordance with the terms of this Agreement. The Bank wil provide the
L County Council with access to periodic reports on the balances in the Escrow

——3

Account on a daily, monthly, quarterly and annual basis:

416 1o provide training to the County Council employees in accordance with the
mulually agreed training programs;

417 o make available to the County Council the Operational Reports within the
timeframes agreed on by the parties:

41.8 1o provide or procure the provision of the maintenance and support services set
out in Schedule C:

4.1.8  toinvoice the County Council for the Service Fee in accordance with Section 6:

4.110 ensure thal any system malfunctions of the System are reclified in the shorlest
time possible,

4111 allend meetings with he County Council in connection with the Pre-paid Smar
Card Service whenever requesied fo do so by the County Council,




4112

4113

THE COUNTY GOUNCIL'S OBLIGATIONS

11

identify at least one senior employee to act as the primary contact in relation to this
Agreement and responsibilities related to the Pre-paid Smart Card Service,
although additional employees may be identified as needed; and

to monitor the System it being acknowledged by the parties that the System is
composed of hardware, software and equipment based on technology that
changes from time to time.

Subject o the terms of this Agreement, the County Council undertakes during the Term:-

511 /to maintain at all times the Infrastructure and all other equipment in its possession

51.2

6.1.3

514

8.1:8

5.1.6

5.1.7

through which the Pre-paid Smart Card Service is offered in good working
condition;

o put best endeavours to ensure the Statement of Works is implemented in

accordance with the terms of this Agreement within the Implementation Period;

to provide transport and accommodation to ali persons required to undertake the

‘implementation of the Statement of Works and all persons required to provide

fraining, maintenance, upgrading, compliance spot checks, supervision and other
related activities in the Reserve or in its premises during the Term;

to provide the persons referred fo in clause 5.1.3 with access to the Reserve and
its premises to enable them undertake the work required and to ensure that its
employees, agents and representatives co-operate with these persons to enable
them to undertake their work;

to undertake continuous education, promotion and marketing of the smart card
to the general public aggressively to the best of its ability;

to provide all information and responses required from the County Council by
the Bank within the required time frames, time being of the essence;

to advise the Bank promptly in writing of any new laws and regulations which come
into force which affect or relate to the Pre-paid Smart Card Service or which would
affect the transactions contemplated in this Agreement including any revised rates
for Users which shall be provided immediately the same are approved by the
County Council and in any case not later than thirty (30) days before the coming
into force of the revised rates;

518/ 1o provide sufficient space in the County Council's premises to place the

Infrastructure and other relevant equipment which form part of the System and to
ensure that the same are safe and maintained in an environment necessary for
them 1o function optimally and that the placement and use ¢f Infrastructure and
olher related equipment will be at all times in accordance with all applicable laws

and regulations;
A/\ G
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5.1.12
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5.1.14

51.15

5.1.16

51.17

51.18

5.119
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lo provide adequate, qualified and well frained personnel at the entry points and in
the Reserve to undertake the process of facilitating payment by the Users using
the Pre-paid Smart Card Service and 1o ensure enforcement;

to provide the Bank with real time access and all required interfaces to connect to
the points of sale located in the Reserve or at the County Council's premises o
enable the Bank to provide the Pre-paid Smar Card Service;

_to notity the Bank on a real time basis of any system malfunctions in the Sysiem ”

which it becomes aware of and lo ensure that any system malfunctions within its
control are rectified in the shortest time possible:

fo protect all Intellectual Property Rights of the Bank which the County Council has
access fo and not to do anything which would violale such Intellectual Property
Rights:

not {o undertake any procedures or activities which will affect the operation of the
System or the Pre-paid Smart Card Service or the generation of the Operational
Reporis;

to ensure that all Users will during the Implementation Period obtain paper
tickets through the distribution network put in place by the Bank and from the
Go-Live Date obtain access to the Reserve and pay for any activities
chargeable by the County Council in the Reserve only through the Pre-paid
Smart Card Service:

fo put in place revenue assurance checks and enforcement mechanisms that
ensures that no visitors enter the Reserve or Users undertake any activity or
uliiise the acilities in the Reserve which are chargeable by the County Council
without using the Pre-paid Smart Card Service and to enforce penallies against
any person who violates the requirements to use the Pre-paid Smart Card
Service including spot checks and equipping its personnel with paints of sale
that allow them o charge through the Pre-paid Smart Card Service any on spot
charges, fines, surcharges and penalties within the Reserve and on exiting the
Reserve,

fo within twenty one (21) Business Days of the Effective Date execute a
merchant services agreement with the Bank in the form set oul in Schedule F to
support the sale of smart cards to persons using debil or credit cards through
the Bank's point of sale terminals;

to provide complimentary entry into the Reserve only through the use of the
Pre-paid Smarl Card Service as may be agreed by the parties from time to lime,

make prompt payments lo the Bank in accordance with the provisions of Section 6,

allend meelings with the Bank in connection with the Pre-paid Smart Card Service
whenever requesied to do so by the Bank,
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5120 identify at least oné senior employee to act as the pnmary contacl in relation to this
Agreement and responsibilities related to the Pre-paid Smart Card Service,
although additional employees may be identified as needed;

5121 it will not enler into any arrangement or agreement with a third party for the
provision of services and products similar to those offered under this Agreement or
for the purposes of managing the collection of revenues from Users and hereby

- grants the Bank the sole and exclusive rights 1o provide the -services agreed lo

herein during the Term;

5122 to provide security for the point of sales al the entry points and the equipment
located at the entry points and at the County Council's premises used for the

purpose of this Agreement;

5123 underake and perform all other activities relating to the administration of the Pre-
paid Smarl Card Service as the Bank or any competent authority may reasonably
require or as are set out in or contemplated by this Agreement; and

5424 {o maintain during the Term al least two designated collection accounts one
denominated in Kenya Shillings and the other in United States Dollars to which the
revenue collected through the Pre-paid Smart Card Service will be transferred to
trom the Escrow Account in accordance with the provisions of this Agreement and
the County Council shall consider mainlaining its other revenue and operalional
accounts with the Bank and obtaining other banking services from the Bank.

The County Council will not (either on its own behalf or for or with any other person, whether
directly or indirectly) without the express written consent of the Bank employ or otherwise
engage any person who is or was the Bank's employee, director, officer, agent, consultant or
associate involved in the setting up of the System or the provision of the Pre-paid Smart Card
Service at any time during the term of this Agreement or for twelve {12) months after the
termination of this Agreement howsoever lerminated. :

PAYMENT OBLIGATIONS

—
The Bank shall charge the Service Fee for providing the Pre-paid Smart Card Service. The
relevant percentage payable as Service Fee shall be as follows:

611 for the first four (4) years of the Term — seven percenl (7%) of the lotal revenue

colected g e Sysern

6172 for the next three (3) years of the Term - six percent (6%) of the total revenue
COWW —
6.1.3 for The next three (3) years of the Term W

collected through the System,
.

provided that if the lotal revenue collected between 15t July and 30" June of any year s less
than Kenya Shilings one billion five hundred milhon (K Shs 1,500,000,000 00) (the
“Winimum Revenue") then the County Council will be required le pay lo the Bank in addilion
10 the Service Fee paid based on the lotal revenue collecled 1n that vear a Service Fee equal
in Ihe relevanl percentane Inr thal vear (as sel out in e clause 6 1) mullimhizd by iy

et (000 of e difienne e chwoen e Dl b e S R P
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collected in thal year. The aforesaid difference will be paid during the period belween 18t July
and 30™ September of the year immediately after the year in question.

On the loading of a smari card using the Pre-paid Smart Card Service the Bank will credit the
Escrow Account until the earlier of such time as the smart card will be used for purposes of
making payment or the expiry of fourteen (14) days from the date of loading al which point
the amount deducted from the smart card or in the case of the expiry of the said fourteen (14)
days, the loaded amount or any balance not utilised will be debited from the Escrow Account
and the balance will be credited to the County Council's designated collection accounts held
with the Bank. In this regard payment of the Service Fee will be deducted from the relevant
County Council's designated collection account at the end of every day However, in the case
of the Service Fee payable if there is a total revenue collected in an year is less than the
Minimum Amount as set out in clause 6.1 then the Bank shall be entilled 1o deduct such
Service Fee from the the County Council's designaled collection accounts in accordance with

offline then the crediting and debiting as aforesaid will be underiaken as and when offline
reconcilialions are undertaken. The County Councl may reques! the Bank in special
circumstances where valid reasons have been given as to why the loaded amount has not
been utilised 1o extend the validity period of the loaded amount in a particular smart card in
which case the Bank shall re-validate the loaded amount. The County Council will be
required to give adequate notice o enable the Bank to re-validate the loaded amount.

If any money is owed to the Bank by the County Council which is not paid through the direct
debil mechanism set out in clause 6.2 then the Bank shall raise an invoice for any such
amount which the County Council shall be required to pay within fourteen (14) days from the
date of receipt of the invoice. If the amount raised is nol paid within seven (7) days of the due
date for payment the Bank shall send the County Council a reminder of the unpaid amount,

in consideration for the Bank providing the maintenance and support services sel out in
Schedule C and in part 2 of Schedule D and to accommodate any requirements for
upgrading, modifying or allering the System which are necessary for purposes of ensuring
the efficiency of the System, the amount due and payable to the Bank shall unless
otherwise agreed in writing by the parties be as provided in part 2 of Schedule D.

Where there is a disagreementl on the amount payable by the County Council to the Bank
as set out in the invoice raised by the Bank under clause 6.3 the parties agree that the
amounl NOT in dispute shall be settled in accordance with the terms of this Agreement
and the respeclive heads of financial matters of the parties shall hold a meeting within
fourteen (14) Business Days upon request of the disputing party to compare statislics and
other pertinent information necessary to reach an amicable conclusion. Such a meeting
may be held by way of a telephone, video conference or other suitable means of
communication provided that the representatives of both parties can communicate
effectively

Where any payment to be made by the County Council to the Bank in accordance with the
lerms of this Agreement falls due on a dale which is not a Business Day then such payment
shall be made on the nex! Business Day following such due date.

Should the Counly Councll fail lo make full or imecus payment of any invoice due in
accindance willh the teims of fhis Agieement on the due dale thereol. the Bank shall T
'44.'&.(“\
Y /f
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entitled 1o charge and receive interest on the amount outstanding, calculated from the due
date to the date on which the invoice is actually paid in full, at the rate of two percent (2) per
month. The County Council agrees that this is a reasonable pre-estimate of the Bank's loss

that will be suffered as a result of the County Council's late payment.

The Service Fee is inclusive of any VAT and withholding tax payable but exclusive of any
other rates, taxes, duties, charges or imposts which may be or become payable thereon.
Accordingly, the Bank shall be entitied to add any such rates taxes duties charges or imposts
at the prescribed rate, to the Service Fee payable.

if, in any event the County Council is required-to withhold any taxes from any payment due fo
the Bank the County Council shall issue the Bank with the withholding tax deduction
certification in respect of each payment on the same date on which payment of the relevant
invoice to which withholding tax deduction certificate relates to is made.

Unless otherwise agreed between the pariies, the currency for invoicing and payment will be
in the currency of the expenditure and in the case of the Service Fee shall be in the currency

in which payment is made by the Users. —

[ pee B TR e R

ACCOUNTS, OPERATIONAL REPORTS AND INTELLECTUAL PROPERTY RIGHTS

Without prejudice to the foregoing provisions of this Agreement, each party shall maintain
full detailed and accurate and proper accounts and records in respect of the transactions
carried out in relation to the Pre-paid Smart Card Service.

The Bank shall make available to the County Council the Operational Reports using such
means as shall be agreed between the parties from time to time including electronic or
written means.

The County Council shall permit the Bank or other persons appointed by the Bank with
reasonable notice, to inspect the County Council's inlernal accounts relating to the
collection of revenue from the Reserve, in order to verify any details pertaining to this
Agreement.

The County Council acknowledges that the Bank owns (whether ahsolutely or through
licence from third parties) and will continue fo own all Intellectual Property Rights
contained in the System and the Pre-paid Smarl Card Service (including, but not limited
lo any new releases, modifications or translations made by or for the Bank by any party),
and further acknowledges that the Intellectual Property Rights in the System and the Pre-
paid Smart Card Service are, shall be and shall remain the property of the Bank as
aforesaid and the Bank is at liberty to sell a similar system to the System or to offer a
similar service to the Pre-paid Smart Card Service to other third parties and thal this
Agreemenl does not in any way grant the County Council exclusive rights to the use of
the System or the Pre-paid Smart Card Service. The Bank shall indemnify the County
Council agains! all losses that it may incur in relation to use of the Bank's Intellectual
Property Rights by third parties.

The Bank agrees, with the consen! of the County Council, which consenl is hereby
aiven, lo include the County Council's name or loao and the Reserve’s name or logo or

anv othep innec hat <hall chsnoe qod b appeecesd by e Coprd o Tooned on eack s
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paid smart card sold and on each permanent exterior sign for each of the locations
where Il is offering the Pre-Paid Smart Card Service.

The County Council may, with the Bank's consent o approval, use the Bank's names.
logos, frademarks, service marks, or other intellectual property I advertising,
educational or promotional materials approved by both parties used in refalion 1o the
Pre-Paid Smart Card Service during the Term.

WARRANTIES AND REPRESENTATIONS
The County Council:
8.1.1 represents and warrants to the Bank in the terms set oul in clause 8.2;

8.1.2 accepts thal the Bank is entering into this Agreement in reliance upon each of the
County Council's warranties; and

8.1.3 underiakes lo disclose to the Bank immediately anything comes o the notice of the
County Council which 1s or may be inconsistent with any of its warranties.

The County Council warrants and represents as follows:
The County Council is duly established and validly existing under the laws of Kenya:

The County Council has the legal right and full power and authority to enter into and
perform this Agreement and any other documents to be executed by the County Council
pursuant lo or in connection with this Agreement which when executed will constitute
valid and binding obligations on the County Council in accordance with their respective
lerms and the signatories who have executed this Agreement on its behalf have lhe
necessary power and authority to bind it:

The execution and delivery of, and the performance by the County Council of s
obligations under this Agreement and any other documents to be executed by the Counly
Council pursuant to or in connection with this Agreement will not result in a breach of any
provision of ils enabling legislation or result in a breach of or give any third party a right lo
terminate or modify, any agreement licence or other instrument that affect the ability of
the County Council to fulfill its obligations under this Agreement or result in a breach of
any order judgmen! or decree of any courl governmental agency or regulatory body to
which the County Council is a party or by which the County Council is bound,

It has complied with the Local Governmenl Ac (Cap 265, Laws of Kenya), Pubirc
Procurement and Disposal Act, 2005, Laws of Kenya and the Public Procurement and
Disposal Regulations, 2006 with regard lo awarding this contract to the Bank and
entering into this Agreement;

It shall as soon as is possible but in any event not more than twenty one (21) days from
the Effeclive Date obtain written confirmation from the government through the Minustry of
Local Governmen! or other relevani ministry thal the leims of this Agreement will he
binding upon all subsequent county councils, county governmenls of olher siuccessnic in

£
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this Agreement in accordance with its terms; and
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title and permitted assigns of the County Council that will have the ownership, control and
entitlement to the revenue of the Reserve;

There are no pending or threatened lawsuits, claims, disputes or actions that will
adversely affect the County Council's ability to perform its obligations under this
Agreement or which will hinder the implementation of the transactions contemplated in

It has convened and held all the appropriate meetings and passed the resolutions
necessary o authorise this Agreement.

In the case of breach of any of the warranties above, the County Council shall, at its
expense, indemnify, defend, save and hold harmless the Bank from and against any and
all claims, losses, expenses or judgement incurred by the Bank in relation to the breach
of any of the warranties given by the County Council.

The Bank warrants and represents as follows:

Ttis duly incorporated and validly existing under the laws of Kenya;

It has the legal right and full power and authority to enter into and perform this Agreement
and any other documents to be executed by it pursuant to or in connection with this
Agreement which when executed will constitute valid and binding obligations on it in
accordance with their respective terms;

The execution and delivery of, and the performance by it of its obligations under this
Agreement and any other documents to be executed by it pursuant to or in connection
with this Agreement will nol result in a breach of any provision of its constitutional
documents or result in a breach of or give any third party a right to terminate or modify,
any agreement licence or other instrument that affect its ability to fulfill its obligations
under this Agreement or result in a breach of any order judgment or decree of any court
governmental agency or regulatory body to which it is a party or by which it is bound; and

It will perform the Pre-paid Smart Card Service in a professional and workmanlike
manner and in accordance with commercially reasonable industry standards.

In the case of breach of any of the warranties above, the Bank shall, at its expense,
indemnify, defend, save and hold harmless the County Council from and against any and
all claims, losses, expenses or judgement incurred by the County Council in relation to
the breach of any of the warranties given by the Bank.

CONFIDENTIALITY
Parties, 1o the exlen! of their contractual and lawful right lo do so, will exchange

proprietary or confidential information as reasonably necessary for each to perform its
obligations under this Agreement. All information relaling lo this Agreement provided by

either party o the other, whether oral or wrilien whether or nal identified as confidential or

proprietary in wriling, is hereby deemed lo he confidential and propiielary information

("Froprietary Information”).
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Except as provided in clause 93, a party receiving Propriefary Information pursuant
hereto (the "Receiving Party"), shall not, without the prior written consent of the party
disclosing such information (the "Disclosing Party"), (1) use any portion of the Proprietary
Information for any purposes other than the purposes of this Agreement, or (i) disclose
any portion of the Proprietary Information to any persons or enlities other than the
employees of and consultants to the Receiving Party who reasonably need 1o have
access to the Proprietary Information in connection with the purposes of this Agreement
and who have agreed 1o protect Proprietary Information as though they were a party fo

- this Agreement.

A Receiving Party will not be liable for disclosure of Proprietary Information, or part
thereof, if the Receiving Party can demonstrate that such Proprietary Information (i) was
in the public domain at the time it was received or subsequently entered the public
domain through no fault of the Receiving Party; (i) was known o or was in the
possession of the Receiving Parly at the time of receipt; (i) became known io the
Receiving Party from a source other than the Disclosing Party without breach of an
obligation of confidentiality. In the event of any legal action or proceeding or asseried
legal requirement for disclosure of Proprietary Information furnished hereunder, the
Receiving Party will promptly notify the Disclosing Party and, upon the request and al the
expense of the Disclosing Party, will co-operate, to the extent permitted by law with the
Oisclosing Party in lawfully contesting such disclosure. Except in connection with any
failure to discharge its responsibilities under the preceding sentence, the Receiving Party
will not be liable for any disclosure pursuant to any court order or other lawful and proper
demand by any competent authority.

Proprietary Information will remain the property of the Disclosing Party and will, al the
Disclosing Party's request and after it is no longer needed for the purposes of this
Agreement, promptly be returned thereto or destroyed, together with all copies made by
the Receiving Parly and by anyone to whom such Proprietary Information has been made
available by the Receiving Party in accordance with the provisions of this Section 9

The obligations under this Section 9 shall survive termination of this Agreement.

FURTHER ASSURANCE

Each party shall al any time if and when reasonably required by the other party execule
such documents as may be required in order to give full effect to this Agreement.

The Bank shall be entitled to place reliance upon and fo act on any notice confirmation
certificate information or correspondence received (whether in writing or electronic form)
from the County Clerk or any other authorised representative of the County Council as
notified from time to time to the Bank by the County Clerk in wriling in connection with the
Pre-paid Smart Card Service and the Bank shall not be under any obligation or duty to
consider the genuineness authenlicity or correctness of any such notice confirmalion
certificate information or correspondence.

Withou! prejudice lo clause 10.2 above, the Bank shall be entilled lo undertake such
inquines in conneclion with any stalements, reports or information provided to them by
the Counly Councll in conneciion with 1he Pre-paid Smart Card Service and ihe County
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Council agrees o co-operate with and furnish such information or explanations as are
sought by the Bank in connection with such inquiries.

FORCE MAJEURE

Neither party will be liable in respect of any delay in performing, failure to perform or
failure to adequalely perform any of its obligations hereunder in consequence of any

“circumstances beyond the control of the affected party which-could not have been™™ ™

prevented by the exercise of reasonable care by such party and where such
circumstances render impossible the performance, adequate performance or punctual
performance of that party's obligations under this Agreement. Such circumstances will
include (but will not be limited to) the following events and circumstances:

any act of God;

any war or-hostilities (whether war be declared or not);

any sabotage, riots or other act of civil disobedience, civil commotion, rebellion, act of a

- public enemy or invasions;

any judicial actions, strikes, lockouts, industrial disputes or actions of any such nature
(save where such events are brought about by an act or omission on the pari of the party
affected or its licensees, servants or agents);

any storms, floods or other inclement weather, earthquakes, subsidence, epidemics or
other natural physical disasters; or

fire, accident or explosion.

The party affected by any of the circumstances referred to in clause 11.1 shall promptly
notify the other party (the "Force Majeure Notice”) when such circumstances cause a
delay in performance, failure in performance or failure in adequate performance and
when they cease so to do. If such circumstances continue for more than three (3)
months after the date of the Force Majeure Notice, the party not affected by the
circumstances referred to in clause 11.1 may terminate this Agreement forthwith.

INSURANCE

Each party shall maintain insurance upto the full replacement value for all Infrastructure
and other equipment in its possession used in the provision of the Pre-paid Smart Card
Service.

The County Council shall not do anything which will result in the insurance taken up by
the Bank for any equipment used for purposes of providing the Pre-paid Smar Card
Service being voided (whether in part or in whole) or the premiums payable being
increased by the insurance company and the County Council shall be liable 1o pay or
contribute towards the cost of such increase in premiums or shall make good the loss or
damage incurred in the evenl of the insurance money being whally or partially

irrecoverable by reascn of an acl or defaull of the Countly Council or ite servanis -

licencess o invilens
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LIMITATION OF LIABILITY AND INDEMNITY

The County Council acknowledge that the Bank's obligations and liabilities in respect of
the subject matter of this Agreement are exhaustively defined herein (and in any
document referred to herein). The County Council agrees that the express obligations
undertaken by the Bank in this Agreement is in lieu of and to the exclusion of any other
warranty, condition, term, undertaking or representation of any kind, express or implied,
slatutory, pursuant to common law or otherwise (including without limitation, implied
warranties or conditions of merchantability, of fitness for a particular purpose, of reliability
or availability or accuracy) relating to the matters undertaken by the Bank pursuant to or
in connection with this Agreement. Without prejudice to the generality of the foregoing the
Bank shall not be responsible for any special, collateral, exemplary, punitive, indirect,
incidenta! or consequential losses or damages (including without limitation, damages for
loss of goodwill, loss of profits or revenues, loss of savings, loss of use or interruptions of
business, loss of confidential or other information, personal injury, for failure lo meet any
duty including, without imitation, of good faith or of reasonable care, for negligence or for
any other pecuniary or other loss whatsoever) (including any cosls or expenses in
respecl thereof) whether arising under contract, torl (including negligence),
misrepresentation (whether intentional, negligent, reckless, innocent or otherwise), stnct
liability, breach of contract or otherwise howsoever.

Each party must at all times, and does hereby, indemnify and keep indemnified the other
party and its officers, employees, agents and sub-contractors (the "Indemnified Persons”)
from and against any loss, damage, cost, expense (including legal costs and expenses
on a solicitor and own client basis) or liability whatsoever incurred or any claim, suit,
demand, action or proceeding suffered by the Indemnified Persons as a result (whether
in whole or in part and whether directly or indirectly) of any wilfully wrongful, unlawful or
arossly negligent act or omission of that party or any of that party's personnel in
connection with this Agreement.

The parties agree and confirm that the Bank shall not have any contractual relationship
with_the Users in relation to the provision of the Pre-Paid Smart Card Service in
accordance with the terms of this Agreement and that any services offered directly to the
Users pursuan! to the terms of this Agreement are as agent of the County Council The
County Council hereby indemnifies the Bank against all claims made by the Users
against the Bank in relation to the Pre-paid Smart Card Service. In addition, the County
Council shall handle all claims of refunds in relation to amounts loaded on the smari card
but not utilised by the Users in accordance with its own inlernal procedures

TERMINATION AND CONSEQUENCES OF TERMINATION

Any party may terminate this Agreement if the other parly commits a material breach of
any of its obligations under this Agreement provided that, if such breach is capable of
remedy, a nolice in writing has first been served on the breaching party setling oul the
nature of the breach and the breaching party fals within fourieen (14) days to remedy
such breach 1o the reasonable salisfaction of the other party

Any parly may lerminale this Agreement by written notice, without prejudice 1o its righte -

AL

|
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14.2.1 if any material part of the property, assets or revenues of the other party are sold
or disposed of or threatened to be sold or disposed of {otherwise than in the
normal course of trading) whether in a single transaction or a number of
transactions or is nationalised, compulsorily acquired, seized or appropriated; or

14.2.2 if the other party is liquidated or wound up or passes a resolution for voluntary
winding up (otherwise than for a bona fide reconstruction or amalgamation) or if
similar or analogous proceedings are instituted against or taken by that party; or

14.2.3 if the other party shall have a receiver or an administrative receiver appointed in
~ respect of all or any part of its assets or if similar or analogous proceedings are
instituted against the assets of that party: or '

14.2.4 if the other party enters into an arrangement for the benefit of its creditors; or
14.2.5 if the other party stops carrying on business or commits an act of insolvency: or

14.2.6 if the other party suspends its operations or conducts itself in such s manner as
- tocreate areasonable expectation that it intends to suspend its operations.

A termination notice shall become effective as of the day it'is issued by the non-
breaching party save in the case of a termination notice issued pursuant to clause 14 .1
when the termination notice shall become effective on the expiry of the grace period
referred lo in clause 14.1 if the breaching party shall not have remedied the breach to the
satisfaction of the non-breaching party. :

The Bank may terminate this Agreement if the County Council does not approve a
proposal to modify, alter or upgrade the System and in the Bank's assessment it is
commerciall‘unviable for the Bank to continue providing the Pre-paid Smart Card Service
without the proposed modification, alteration or upgrade.

Upon a termination notice becoming effective (howsoever terminated), the Bank shall be
entitied to immediately suspend the operation of the Pre-paid Smarl Card Service and
shall effect no further transactions in relation lo the Pre-paid Smar Card Service but shall
be entitled to deduct from the EscrowNA/ccount all monies owed to it prior 1o the
termination of {hi or as a consequence of the lermination. The Bank shall
prepare a final statement of account and the party found to be owing the other after the

final stalement of account is prepared shall make payment of the amount owed within
fourteen (14) days of the date when the statement of account is finalised.

Upon termination of the Agreement (howsoever terminated), all rights and obligations of
the parties hereunder shall cease, except:

14.6.1 such rights and obligations as may have accrued on the dale of termination; and

14.6.2 such rights and obligations as are expressed 1o survive beyond the lermination of
this Agreement.
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15.2

15.2.1

15.2.2

15.3

The Bank shall be entitled immediately upon termination of this Agreement (howsoever

terminated) to access the Reserve and the County Council's premises 1o retrieve any
e%uipmem insialled or in use therein belonging to the Bank.

he‘Coumy Council recognises that the Bank will be undertaking a huge capital

AQ/ expenditure to set up the System and provide the Pre-paid Smart Card Service which

expenditure will only be realised over a considerable period of time. In consideration of
this huge investment by the Bank, if this Agreement is ferminated before the expiry of the
eighth (8") anniversary of the Go-Live Date (unless this Agreement is terminated due io
the default of the Bank), the Bank shall be entitled to receive as liquidated damages from
the County Council an amount equivalent to the Service Fee it would have received for
the period remaining o the eighth (8" ) anniversary of the Go-Live Date on the basis of
the Minimum Revenue per year pro rated for any incomplete year. The County Council
acknowledges thal this is a reasonable pre-estimate of the loss that the Bank will suffer
arising from a premature termination of the Agreement.

NOTICES

All notices or other communications to be given or made under this Agreement shall be
made n writing, and be deemed to be duly given or made when delivered on a Business
Day during normal business hours or fifteen (15) days after being pul in the post by
registered post at its address specified in clause 15.2, or at such other address as such
parly may hereafter specify for such purpose to the other party by, notice in accordance
with this clause 15.1.

The addresses referred to in clause 15.1 are:
in the case of a nofice given to the County Council:

THE CLERK

COUNTY COUNCIL OF NAROK
NAROK TOWN

P.0. BOX 19, NAROK

KENYA

in the case of a notice given to the Bank:

MANAGING DIRECTOR
EQUITY CENTRE, 97" FLOOR
HOSPITAL ROAD, UPPERHILL
P.0. BOX 75104 00200
NAIROBI.

If, in accordance with the above provisions, any such notice or other communication
would otherwise be deemed to be given or made outside normal working hours in the
place of service of the notice or other communication it shall be deemed to be given or
made al the start of normal working hours on the next usual working day
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16.1

16.2

16.3

16.4

6.5

16.6

16.7

16.8

GENERAL

Neither party shall be at liberty to assign, delegate, sub-contract or otherwise transfer any
or all of its rights and-ebligations under this Agreement without the consent of the other
party (which consent shall not be unreasonably withheld or denied) unless required by
any applicable law or regulation. ‘

This Agreement (together with any documents referred to in this Agreement) constitutes
the whole agreement between the parties relating to the matters contemplated herein
and no party has relied on any representation made by any other party which is not a
term of this Agreement. No waiver, alteration, variation or addition to this Agreement shall
be effective unless.made in writing on or after the date of this Agreement by the parties
and accepted by an authorised signatory of each of the parlies. No agent or
representative of any party has authority to make, and the parties shall not be bound by

or be liable for, any statement, representation, promise or agreement not sel forth herein.

Failure by any of the parties to exercise any rights under this Agreement in any one or
more instances will not constitute a waiver of such rights in any other instance. Waiver by

“any of the parties of any default under this Agreement will not be deemed a waiver of any
- other defaull.

~If any provision of this Agreement shall be held to be illegal void invalid or unenforceable

under the laws of any jurisdiction, the legality validity and enforceability of the other
provisions of this Agreement shall not be affected and the legality validity and
enforceability of the whole of the Agreement in any other jurisdiction shall not be affected.

Save as may be contemplated in this Agreement, nothing in this Agreement creates a
relationship of employer and employee, joint venture or partnership between the parties.
A party shall not represent to any person that it is authorised to act on behalf of another
party, except in accordance with the provisions of this Agreement or where acceptable
written proof is provided.

Any action required or permited to be taken, and any document required or permitted to
be execuled, under this Agreement by any party may be taken or executed by the
authorised representatives of such party. ‘ '

This Agreement may be executed in any number of counterparts and by the different
parties herelo on separate counterparts each of which when executed and delivered
(whether by facsimile or otherwise) shall constitute an original but all such counterparts
shall together constitute one and the same instrument.

For the purposes of preparing this Agreement the advocates of the County Council are
Momanyi & Associates for the purposes hereof of M'pulla House, Arboretum Drive, Off
State House Road, Post Office Box Number 10479-00100, Nairobi and the advocates for
the Bank are Anjarwalla & Khanna Advocates for the purposes hereof of ALN House,
Eldama Ravine Gardens, Post Office Box Number 200-0606, Nairobi, Kenya.

GOVERNING LAW AND DISPUTE RESOLUTION

This Agreement shall be governed by and construed in accardance with the lawe of
Kenya. <
£
\

A
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17.2  The parlies shall use their best efforls to amicably settle any dispute, controversy or
claim arising out of or in connection with this Agreement (including any question
regarding ils interpretation existence validity or termination). If such dispule controversy
or ciaim cannot be settled within ten (10) days after receipt by orie party of the other
party's request for such amicable setflement, the parties shall refer the dispute to a
mediator agreed upon between them and if within ten (10) days of one party requesting
mediation the parties do not agree on a mediator or fail o settle the dispute through
mediation, it may be referred by any pary to and finally resolved by arbitration. The
provisions of the Arbitration Act, 1995 shall apply to all such arbitration proceedings and
the arbitration shall be held in Nairobi. The tribunal shall consist of one arbitrator to be
appointed by agreement between the parties within ten (10) days of the first date when a
party gives notice of the identity of the proposed arbitrator. Failing such agreement, the
arbitrator shall be appointed (upon application by any party) by the chairman for the time
being of the Kenya Branch of the Chartered Institute of Arbitration of the United Kingdom.
The language of the arbitration shall be English.

17.3  The award of the arbitrator shall be final and binding upon the parties and any party may
apply to a court of competent jurisdiction for enforcement of such award. The award of
the arbitrator may take the form of an order to pay an amount or lo perform or to prohibit
certain aclivities. Notwithstanding the foregoing, a party is entitied to seek preliminary
injunctive relief or interim or conservatory measures from any court of competent
jurisdiction pending the final decision or award of the arbitrator.

IN WITNESS WHEREOF this Agreement has been executed by the parties as of the day and the
year hereinbefore written.

SEALED with the Common Seal of
THE COUNTY COUNCIL OF NAROK

( CHAIRMAN

CLERK,

SEALED with the Common Seal of
EQUITY BANK LIMITED

/" in presence of; T
! - .
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SCHEDULE A: TECHNICAL SPECIFICATIONS
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ACOS - Austria Card Operating System

CCN ~ County Council of Narok
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DES - Data Encryption Standard

EBL - Equity Bank Limited
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SAM - Security Authentication Module card

ICC - Integrated Closed Circuit or International Criminal Court
PQOS - Point Of Sale

SIM - Subscriber Identity Module

SOW ~ Statement of Work



Equity Bank's technical prepaid solution to Narok County Council is outlined below together with
its functional requirement.

Point of Issue Point of Sale

Maasai Mara Cards to be issued Maasai Mara Cards to be loaded with value

st specified outlets eg. at specified outlets that have POS devices and -|- - ==
~ 7 -Agent offices Kiosks eg.

-Mara gales -Agent offices

-Equity Bank Branches -Mara gates

-Tour operator offices -Equity Bank Branches

e -Tour operator offices

&}% : £ o

v
Oeciog N
(=

. by
. p Gawn

":'jiﬁ.ltirﬁ
Peyment Database

Eakamuri
Bad:

Reparts Cenerator

Figure 1: General System Architecture
1. Online Registration System

1.1. Overview _

Online Registration will enable tourists and citizens alike to enter their personal details on a web
interface so as to be issued with a Maasai Mara Card. Tourists/Citizen will access a web interface
from a tour company site, Maasai Mara site or Equity Bank site. They will be required to fill in
their personal details and select the activities they wish to participate in. The cost of the park
entry and activities will be invoiced to them and the registrant can pay for the bill online via the
payment gateway. ' : ;

After registration, the information submitted from the interface will be processed and stored in a
database. The information will be used to issue a personalized Maasai Mara Card to the
registrant. Personalized means that the card will bear the registrant’s name. The personalized
Maasai Mara card issued will be pre-loaded with the invoice amount.
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1.5, User Interface Components
The User interface will be composed of:
i.) General information on the Maasai Mara Card and how to use the card.
ii.) Log in page
iii.) Registration module for tourists and tour agents-to register first time.
iv.) Registrant profile page- for tourist to manage their personal information
v.) Maasai Mara Card transactions page- to view card transaction per time period or per trip
the tourist made.
vi.) Contact us or Feedback form Page
vii.) Help section — “how to" solutions and capability to chat Contact Centre

i



1.5, Online Registration Requirements
B The System will be Internet Based. The Client will access the system on-line.

@ All chargeable items will be included. The following provides a non-exhaustive list of
items to be included:-

@]

0O b ooo

Landing Fee for Aircraft

Entry Fee for Vehicle

Names of Client (multiple people could be entered at a time)

Number of 12 hour blocks

As_soon as 24 hour multiple have to specify accommodation o
Full list of lodges, campsites etc. (This would enable reconciliation with Hotel /
Lodges occupancy records)

Once all information entered the fee would be automatically calculated and
amount would be payable on-line (Credit Card, PayPal, Direct Transfer etc. or
cash at Equity Branch)

B Once Payment is made a reference number with all the information will be sent to the
Card Management System for card personalisation and delivery.

A bar-coded ticket may be printed to be presented during card collection for visitors
purchasing online

...Online Registration Process.Flo
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Touris( Nam
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2. Maasai Mara Card

2l Card Specification

-Card body Plastic cards according to ISO 7810, Type ID-1
Size 85,60 x 53,98 x 0,81 mm (+/- tolerance specified in 1SO
7810)
Lamjnation Both sides high polished (matt lamination available upon
' request)
Material PVC (special high temperature resistant)
Overlay Ready for indent print / embossable

2.2. Visitor Card Application Specification
This application will be based on an ISO 7816 file structure which is supported by chlp operating
system ACOS where read and update access to files are protected by the means of cryptographic
authentication method (Mutual Authentication) based on 3DES(16 Byte symmetric) keys.

The size of the application is only limited by the EEPROM size which is also used for the
additional EMV application. The applications file structure will be fully pre-personalized at Card
Manufacturer including also personalization of sensitive application card specific derived keys
according to requirements of international payment associations. Application data personalized to
the pre-personalized file structure must be either static or derived from static master data or chip
serial number (cardholder specific data from e.g.: input file/database is not applicable).

After a successful mutual authentication between cardholder card and SAM card read and update
access into the pre-personalized file structure is granted to the POS Terminal software.

2.3. '~ SAM Card Application Specification
The Mutual Authentication master keys are securely personalized in offered SAM cards. During a
transaction in the field the card individual keys of the cardholder card are derived via the I1CC
chip serial number in the SAM card. The Mutual Authentication cryptograms for the cardholder

card are generated by the SAM card which can also validate the cryptogram from the cardholder
card.



2.4. Smart Card Designs
The final card designs agreed by both parties.

AUTHORISED SIGHATURE
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3zl POS Specification
We will use the iWL250 terminals at the point of issue/point of sale, Revenue assurance checks

and also at point of entry and exit.




IWL250 at a Glance
o

i

Integrated Contactless reader

(factory option)

Printer3ol/s
(with factory option ™~ ¥

e

forzasmm ora
4omm psperroll)

Micro USB __
(HOST+SLAVE)

New navigation area

with 4 functions keys, a g .~
direction navigator and 2

validation key

(}'ﬁcloryop(ion)

Large screen 2.81"
QVCA

Readzble in Indoor & outdoor

. Li-lonbattery 2050mAh

2 SAMs + 1 SIM (GPRS configuration)

= Main Smart Card reader

(2" smazri card reader optional)

l/./ /
Large Backlit keypad ¢
with 15 keys Internal memory
128+32 MB 4+ micraSDrezger
3.2.

POS Data Flow Process
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Figure 2: Park Entry Transaction Flow
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4. KIOSK

4.1. KIOSK Specification

Banking self-service terminal s which will be in specific busy point of sale locations. The Kiosk can
be used for reload and also card dispensing at the Point of issue.

4.2. KIOSK Functions
The kiosk will be used te:

i.) Register for a non-personalized instant Mara Card
ii.) Top-Up a general value
iii.) Top up a value based on a particular activity

In addition, the KIOSK should be able to calculate costs for Park entry and various activities.

4.3, Data Flow Process
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4.4, User Interface Design

4.5. Registration
The Main Menu will change depending on the activities that will be chargable at the KIOSK terminal.

Generally the interface background will be white, the Text on the interface will be brown, the buttons will
be brown and the text in the button white. A sample one would look like this:

After clickin ister d, the scree
personal details. This screen page should have:
i.) Page title
ii.) Ability to enter text information using an on-screen keyboard
iil.) Ability to select options by clicking on the radio button or checkbox
iv.) A next button

O E.A Resigent O E.A Citlzen O Non-Resldent

© Adult

O Child/Student
O Inside Park O Qutside Park

E;] Ballioon Safari || Camping

mode etc. See the park fee details.




Register for Maasai Mara Card

m[ Angelina Jolie

e 2 = ﬁ

© E.4 Resldent O E.A Citizen € Non-Resident
€ adult O Child/Student
® Inside Purk O Dutside Park

G Balloon Sofari D Camping

1&

After clicking ext, the next screen should III the tourist appropriately. A back button should be present

to allow the tourist to edit their details.
- 3 R Tl 0

Angelinz Joie, Flease pay:

Non-resident Adult Inside Park: $70

Camping: $30
5100

Number of Days: % s

$500

TOTAL: $500

n’,\r'@ ¥
iR B

vets are charged in USD (US Dollars) and

INSERT 500 US Dollars

Accepted denominztions are
320, £50, $300, $500, $100D

VRO PN S
R 2

money is inserte
card is issued.

EA rsidents and citizens are charged in KES (Kenya
Shillings). After clicking next again, the tourist is asked to insert their bills into the cash-in slot in the
required denominations. The screen can possibly display the bills entered as it calculates the amount and

d and validated, the registration is successful. And the instant Mara



Repistration o{ Maasai Mara Card Complete

Yuu have successfully entered 500 US Dallars
and registered for the Maasai Mara Card.

Another Transaction?

The regtstratlon ﬂowmay change dependmg on Data Flow Process change.

The scieens for Top Up and paying for activities are similar and will be in sync with the data process
flows.

4.6. Reports from-the Kiosk:
At the end of the day, the kiosk should give the following reports:
i.) Cards at the start of the day
ii.) Number of cards issued
iii.) Cerds at the end of the day
iv.) Amount of USD inserted
v.) Amount of KES inserted

5. Card Printer

5:1: Card Printer Specification

Economical instant issuance

The Data card® FP65i™ financial card printer will enable instantly issue unembossed personalized Maasai
Mara cards. Engineered for smaller environments, this easy-to-use card printer offers full-color printing,
magnetic stripe encoding and smart card personalization. It also provides rear indent printing for
improved card security, as well as other security features that protect cardholder data and the printer
itself. Plus, its compact design fits comfortably on the desktop.

Give customers cards immediately

» Meet consumer demand for instantly issued, highly personahzed cards.

» Deter fraud and strengthen card security with rear indent printing.

» Protect magnetic stripe and indent data from unauthorized interceplion durina network transmission
with Triple DES or AES-128 encryption.

+ Improve printer security with a hardware lock suite that secures the printer and supplies.

» Reduce the risk of fraud with user-selectable encoding and built-in card auditing features.




SP55 Plus Card Printer SP75 Plus Card Printer Datacard®FP65i™

6. Value Added Vehicle GPS Tracking Solution
B Every Vehicle in the Park would have to have a tracking system — easy for rangers to check and
monitor real-time
* All vehicles in Mara (no matter point of entry)
= Speeding (impose necessary fines and would have digital proof)
»  Off Road Driving (all roads would be marked on system and so as vehicle was off-
: road Warden would be informed (even via SMS)
o Park Management would be able to monitor real-time
= Number of vehicles at particular site (Lion Kill etc.)
= Night driving
= Number of Vehicles lodge has in system

o Detailed History of all activity in Park
= Loyalty Program for Tour Operators or Regular Visitors

B An Annual Pass for vehicle and driver could be made available which would include a tracking device.
The device could be permanent attached to the vehicle.
B The Vehicle owner for an additional fee payable to G4S could get other benefits e.g. emergency
assist etc.
o Monitoring services
Automatic vehicle.locator
Vehicle monitoring systems
Audio facility
Monitoring and Response
Monitoring solution
In-car panic button for SOS assistance
Vehicle immobilizer
Safety and Emergency Support
Ambulance rapid response in Nairobi.
Security updates
Periodic security updates
Recovery Services
Police liaison
Tracking Services —East Africa

O 0O O0OO0OO0OO0OOCOO0OO0OOO0OOo0OO




7. Training & Knowledge Transfer

Training emphasizes knowledge transfer to enable Narok County Council take full ownership of the
system. We combine Technical and User training on an on-going basis.

8. Implementation - Training

e Train The Trainer Approach
+ Core team members of all teams undergo detailed training on all aspects of the solution.
» Key areas include master setup, transaction entry, report generation
» ~ Basic Query building for generating adhocdata requests is also covered as a part of -

trainers’ training

e End User Training
+ Carried out by Trainers
« Train each user only on specific areas that he/she will be handling on a daily basis.
o Training on data Input (entry sequence, navigation, etc...)
« Training on required outputs in the form of @ document or a report
o Training on applicable queries that may be required on an ongoing basis
o Training of trainers (scope jointly designed)
- On-going, even after implementation
« Assist Narok County Council in training new customers
« Development of Process Manuals

Cu;
e
g

9.1. Legl. Functional Steps to be performed- Point of Issuing

« Tourist's pre book for trip to the Mara while still oversees.
« Tourists can also book themselves directly on the Masaal Mara Website and details captured in the
process
« The following information is captured during hotel & the entire trip booking.
o Guests apply for the card, providing personal details
o Name
o Passport Number
o country of residence
o Date of Birth
o Locations to visit in the Mara & other activities in the reserve.
e The information is uploaded into a web based portal which is accessible by tour operators and
automatically the cards are generated after payment confirmation.
o The value of the card is automatically updated in the chip card during printing.




Cardnominaland
expiration date
printing

» The card has a chip which stores information of the client and tracks the following for individual or

group packages.
o Hotels/Lodges visited
Number of Nights.
Checkin/Checkout time stamps.
Amount spent.
Loyalty
Aircraft services.
Name of the tour company

Departure/Arrival date time stamps
Balloon Safari
Tented camping

0O 00O O0OO0OO0OO0OO0OO0OOo

Number of passengers in the aircraft.

Poinl of issue (Ragislﬂlon / Data Caplure
ResidenUnon-resident e.tc i al the registration stalions

Client Details
Full names
Registration ! Pers;:na[ Point of is sue Natonality
Data Enlry ( Application Uy e
form on'a Websile) e Balloon Satari (Yes/No) )
o E Peasspori No.

No. of days/nights
Hotel

—_—

Individual / Privale

l Card Application

-
Card _J T
A

w

S —

One card one l

client

Card

i

Card s Issued 1o
the client

e.g. Gales, Bank Branches,
Tour operalor offices

Group / Corporate

One card issued
With the of names
Qroup members in
one Card

Figure 7: Transmission of Data from the Payment to Card Management Database.

—



Point of Issue

,-I :,_, Card Pripter
' L
-Name
-Passport No. /id no.
. -Citizenship
"

-Country of residence .
-etc

1. Capture Customer information using an application form

2.Enter this information yn the system.
3.Print card with name on it,

Card Management Catebase

9.2.

Leg2. Functional Steps to be performed- Point of Sale
™ Card payment at the Point of Sale Locations.

@ Using International payment cards.
M Visa
& MasterCard
& China Union Pay
& Equity Bank
@ POS at respective access gates used to process card payments using Visa cards
{Local or International visa debit/credit cards.
® Major currencies supported at the POS and settlement.

Visa Credil card / (L ard Value W

Seni card oading and PIN B Cash
Generation

Point Of Sale Terminals — Model 7910
Self Service Kiosks

Channels




Point of Sale

’\%

Coacioly . 4
._/ID'."JL : 5 tusiirs
Gale ' <t G

- Cata

. Go to a Narok County Council Agent
. Present the Maasai Mara Card
Agent verifies the card
Agent collects relevant data eg.

- Lodge accomodation

- Balloon safari

- etc
‘. 5. An invoice is generated
< 6.Customer pays using & debit/credit card
e by swipping on the PQS device. OR

pays by cash by depositing into the Kioslk.
: 7.value paid is loaded on the card.

RGOV S Y

Figure 8: Flow of Value loading and Entry Management g

9.3. Leg3. Functionzl Steps to be performed- Point of Entry
M Tour van with tourists arrives by plane or van to Maasai Mara.

@ At the moment of entry, timestamp is put on the card (Xxddmmyyyyhhmmss, where XX — name
of the Gate Name, hotel, Balloon and the days in the reserve.)




P ¥

Time control aclivalion

al the gate.- Checkin
fime

Point of Entry

Mansaina

Mpl\mﬂ

s -x"mm% ;
RG] i g
! X

The POS has time and picks all details from chip automatically & prints a receipt. Operator select menu
‘Enter Park’ or “Exit Park”,

9.4.

Leg4. Functional Steps to be performed- Park Utilities
2 During game drives, revenue assurance and s

pot check officers have got an admin POS for
checking validity of the smartcard.

& A print out is obtained showing time in and the number of days in the reserve.




Prompl revenue assurance

checks inside the park for

individual cardholder using |
POS machines

N

Game reserve activities.
Presentation of card during
balloon safari, check-in at
Keekorok lodge e.t.c

Prompt revenue assurance
checks inside the pack for

group cardholder (s) using
POS Machines

9.5.
M After Tour van or aircraft decides to leave
entrance time stamp,

Leg5. Functional Steps to be performed- Point of Exit

a park, exit readers (POS terminals) checking the

and automatically calculating fee for the time spend over-the-limit (for

“example, till 6 p.m. each day). Small receipt is printed as confirmation with

Masai Mara

Gate of Entry

Gate of Exit

POS ID

Date

Masked Card Number

Exit Reference number
Time Spent in park

Amount Spent

Balance on Card
Authorization Code:
Standard working hours are defined in TMS,
automatically using fixed rate defined in TMS

NERRARARAREE

VISA/Mastercard POS.

Value knock-out at the
point of exit and

Automated Settlement

POS terminal forms transaction for overspend hours
System.

At this stage the tour operator can use a credit card to offset the overstay amount at Equity
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]. Introduction

This statement of work document outlines the mutually agreed deliverables and responsibilities between
County Counci! of Narok ("CCN") and Equity Bank Limited ("EBL") and it serves as a reference document
throughout for the SUPPLY, INSTALLATION AND COMMISSIONING OF A PREPAID SMART CARD SYSTEM
at the Maasai Mara National Reserve.

2. Project Scope

2.1. Overview

This Scope of Work ("SOW") defines the services that EBL will offer to CCN to enable the provision of a
Smart Card based system for collection of revenues for use of the Reserve & access control at entry
points. The Services are described in the Project Services Scope below.

The terms of this SOW are limited to the scope of this SOW, and shall not be applicable to any other
SOWs which may be executed between CCN and EBL. The name of the project of this'SOW is “CCN
SUPPLY, INSTALLATION AND COMMISSIONING OF A PREPAID SMART CARD SYSTEM* ("Project™.

2.2, Project schedule

Final Project timelines are contingent upon execution of this SOW and EBL's receipt of payment of 70%
of the investment cost. EBL acknowledges that the completion of Services by the estimated end date ¢
dependent upon CCN meeting its obligations in this SOW. All changes affecting the baseline schedule are
subject to agreement by EBL and CCN.

EBL will issue regular project status reports to the CCN team to be agreed during the implementation
period. Any change order requests shall be governed as provided in Clause 2.3.5 of the Agreement.

2.3 Project Services Scope

Below are the Services to be performed by EBL under this SOW:

2.3.1. Project Management

Equity Bank Project Management Responsibilities




A dedicated EBL Program Manager will be assigned during this Project for the coordination of the
mutually agreed deliverables, the scheduled project meetings and the activities as described in the

present scope of work.
The EBL program manager will manage the activities of the EBL project team and will work closely with

CCN designated project manager to complete this Project as mutually agreed upon.

During the execution of the Services, CCN is responsible to provide free access to the EBL's staff working
on the Project to all sites as shall be necessary to complete implementation. Any delays caused by access
problems and the related costs incurred by EBL will be invoiced separately to CCN after mutual

agreement by the parties.

Key deliverables/obligations for the EBL Project Manager will be:

Project plan development.

Drafting-the statement of works (SOW) document that will be part of the coniract between CCN
and EBL.

Project calis with CCN as requested or needed.

Provide an action plan that identifies critical issues that need to be resolved.

Provide regular status updates of the EBL Project schedule using Microsoft Project tool

Provide regular project summary reports to CCN

EBL does not have any site preparation deliverables as regards to this project apart from site visits
prior to the technical design workshops.

CCN Project Management Responsibilities

Providing a single point of contact, the CCN Project Manager, to whom all communication shall be
addressed and who has the authority to act on all aspects of the services.
Designating a back up when the primary CCN Project Manager is not available.

Attend the project meetings.
Follow-up of the actions within the CCN project team.
Immediate feedback to the EBL Project Manager on any important and/or new information or

changes with respect to this Project.
Timely review and, if applicable and as set forth in this SOW, approval of EBL's deliverables

provided to CCN.

2.3.2. Access of visitors & vehicles to the reserve (In & Out)

The bank shall facilitate the following through the system:-

» Access control to the Reserve by use of Maasai Mara Smartcards
« Control access in/out of reserve through various modes such as Vehicle and Airplanes.

« Payment by Users for use of the Reserve

The System will enable the capturing of the following details

» Visitor's Bio Data

» Stay Details e.q duration

» Preferred package at Mara

» Revenue collections during entry




»  On the spot collection of revenue at entry - Visitors, Vehicles, aircraft etc
»  On exit, collection of accrued revenues - penalties, top ups and any other surcharges.
+  Control of complimentary & any other non-fee entry.
»  Capture organized groups - Schools
e Capture duration of stay in the Park — 24hour basis.
» If Entry before or at 12pm (24hrs) exit next day by 12pm
» If Entry after 12PM exit next day by 6PM.
»  Full charges apply to next day on overstay

The System will provide Re-validation of Smart Cards at Equity Bank Head Office after the expiry of
14 days (re-validation only upon receiving instructions from CCN).

2.3.3. Issuing of Smartcard

The System will support printing and Issuing of smartcards on behalf of CCN.
Types of Cards to be issued shall be in Alignment to Maasal Mara Game Reserve Approved Park Fees that
are gacetted from time to time. The following are examples of Smart Cards to be 1ssued:-

*  Annual Vehicle Smartcard for in-reserve vehicles

»  Visitor card

s Aircraft cards

» a3 card to be used by Organized groups

« Vehicle daily including driver charge

»  Complimentary/employee cards

2.3.4. In Reserve activities

The system will support the following

» Financial transactions by use of the Smart Card ,

« Balloon Safaris — Financial Transaction with Smartcard.(Fees payable to County Council of Narok
t.e. Ballen tariff) this will requires a POS & Operator (Warden)

* On spot Charging of Takeoff & Landing fee per person

* Accommodations - MIS

* Camping fee & Campsite booking (Requires a POS & Operator (Warden)

»  On spot charging of camping fee for all categories

* Advance arrangement on campsite booking

¢ Aircraft Landing Fees

* On spot charging of Aircraft landing fees for all categories

» Fiiming and Cinematography

* On spot charging per category & duration

* Resident vehicles in the Game reserve

* Annual vehicle card Advance arrangement — Vehicles residing In Lodges & camps outside the
game reserve

* Penalties

» Illegal Entry and Evasion of Reserve fees

*  On spot Off-road Driving fines

+ Littering fines - On spot

* Royalties - Quarterly - MIS

*  Nights spent

»  Transit fees

* On spot charge per category

» Random spot revenue checks — Can cause a penalty




»  Donations

+  On spot or during registration per category
»  Tour Guiding "

+ On spot charging of the visitor per duration

2.3.5. Management Information System Reporting(MIS)

This comprises systems which will be used by CCN for administrative, reporting and Cash Management.
These will be:-

»  Financial reporting & Cash management

»  General reports — Mara Online

+  Systemsin use by the CCN

» Internet Banking

* Mara Online admin & Reporting Portal

*  Online Registration portal

2.3.6. Infrastructure
This will be the physical supporting infrastructure of technology. This shall include the following:-

» Solar infrastructure.

* Network - GPRS - Secure VPN connection to CCN

*  POS, Kiosk, MIS portal

» Back office Infrastructure at County Council of Narok

*»  Provision of an MIS admin portal & Financial

+ Gates, Airstrips, Balloon desks, Compliance officers, Camps & Lodges
Gates: Enoompnai Gate, Fig Tree Gate, Mara Bridge Gate, Musiara Gate, Ololaimutia Gate, Sand
River Gate, Sekenani Gate, Simba Gate and Talek Gate
Airstrips: Keekorok Airstrip, Musiara Airstrip, Olkiombo Airstrip

*  Smart cards

* Equity Branches

* ° Tourist Agents & Equity Agents

«  CCN Office

* Equity Head Office

*  Self service portal- Online

*  Solar Panel setups — Charging the devices

* Datacenter services & Hosting

e Backups

+ Disaster recovery sites

* Website hosting - Registration Portal

* Online Payment gateway

»  Systems security




2.3.7. Payment & Collection of fees & charges
The system will allow
*  Muiti - Currency

*  Mode

» (Cash

+  Card ) -
* Account

* Online Payment Channels

All revenues collected by the County Council from the Reserve will be collected using the System
which includes the foliowing:

*  Park entry fees for persons (that are gazetted from time to time)
* license fees

* Fees paid for Leases

* Fees paid for vehicles, aircrafts and other means of transport

*  Filming fees

* Ballooning fees

* Penalties and surcharges

* Any other fees that may be introduced

The fee payable shall be as gazefted by the County Council from time to time and notified to the
Bank in advance.

2.3.8. Training
* User training will be conducted on 3ll aspects of the sglution during the project iife cycle.

2.3.9. Documentation
In the context of this SOW, EBL will defiver the following documentation to CCN
* Detailed Project Plan
* Technical Design Document
* Acceptance Test Documentation and Applicable Equipment Manuals
*  User Manuals
* Change Request templates
*  System Manuals

2.3.10.Joint CCN & EBL Change Management
* The parties agreed to cooperate in a structured approach to the transition from the current
revenue collection process to the proposed future revenue collection systems to be provided by
EBL. This will include:
» Current process documentation
*  Future state process documentation
*  Smartcard impact documentation to the current processes




3. Out of scope Items
The following items have been agreed by the parties as out of scope:
+  Annual Permit - ' v
»  Stickers for Contractor vehicles and vehicles residing in the game reserve
+ Illegal Grazing fines ’ :
+ Motorized gates
»  Wide Area Network
+  CCTV
»  Community services

4. Responsibilities of the parties
The following section describes in more detail the respective responsibilities of each party.
In General, CCN shall be responsible for the following:. -

i.) Providing the relevant resources required to fulfill its obligations under this SOW.
ii.) These resources includes (but not limited to) the following:
a. Transport to the various reserve sites during implementation of the project and provision
of maintenance and support services by the Bank.
b.  Accommodation during the reserve sites implementation.
. Provision of two (2) vehicles to the Bank’s team during the project
iii.) Timely review and approval of EBL deliverables.
“iv?) Organizing reasonable access to facilities including, where applicable, facilities and workspace
relevant to execute this SOW,
v.) Providing proper security clearances and/or escorts as required accessing all site(s) for
equipment configuration.
vi.) Payment of fees to enable execution of this SOW

S. Project Closure

5.1. Maintenance Hand over
The EBL PM will hand over the maintenance hand-over documents prepared and explain to CCN the post

implementation support procedure

5.2. Warranty and Post Warranty Maintenance
The application software is warranted for a period of 30 days from the date of Go-live. The warranty
applies to the implemented application/system" and updates provided as part of technical support
excludes customization which may be provided for the customer

5.3, System Acceptance/Project Sign off
A final review of the implementation deliverables and completions will be carried out by the core
implementation group, and duly sign off the project. the parties agree to sign the milestone/UAT sign off
in the form attached herein. The bank shall monitor the implementation and change management after
sign off.

6. Service Level Agreement/ Maintenance and Support Services
Maintenance and support services shall be in place 30 Days after go live and end of Warranty period as
governed by Schedule C.

@



7. Technical Scope Signoff Document

This SOW serves as a confirmation that the Mara Project Technical & Scoping team have met and
discussed and agreed, while complying with all Mara Project Technical requirements and all scenarios
reviewed and are complete and having been accepted by Equity Bank & County Council of Narok as
meeting full Mara project requirements.

1talso confirms readiness for préject Implementation on the Effective Date of this Agreement.

County Council of Narok Project Management Office have reviewed and confirmed the reguirements
submitted and are assured that the system as enwisioned in the scope & design document will perform
with expected functionalities and controls when applied to the Business environment.

IN WITNESS WHEREOQF, the duly authorized representatives of the parties hereto have caused this
SOW to be duly executed.

COUNTY COUNCIL OF NAROK

Name:

Signature:

Designation: e
gsignation C//‘\/A\/%,A A\"_

Date:

Name:
Signature:
Designation:

Date:




EQUITY BANK LIMITED

Name:

Signature:
Designation:

Date:

Name:

Signature:

Designation:

‘Date:




PRE-PAID SMART CARD SERVICES
MILESTONE SIGN-OFF Bank s o)

Project Code: NCC/EBL/SCS/2010 Project Name: Pre - Paid Smart Card Services
Customer Name* County Councl of Narok
Address:

Narok Town
P.0. BOx 19, Narok
KENYA

Released to: Released Date:

Project Manager - County Council Of Narok

This is to certify that the following milestones have been completed successfully.

Deliverable Requirements and Completion of Completion of Compietion of UAT
Design L Configurations .| Training ‘
specifications )

—

Egnature:

o

Project Director- Equity Bank Ltd. Project Director- County Council Of Narok

|
|
|
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1. INTRODUCTION

The Bank will provide the services described herein upon payment of applicable Maintenance and Support
Services fees. The services described consist of Resolution of Defects and Operational/Usér
Support Services. Capitalized terms, if not defined in this Schedule C, will have the meaning defined

in the Agreement.

2. SUPPORT CONTACT INFORMATION

Contact information for Bank's customer service center (“CSC") is as follows:

Support Center Office Hours (for Non-
Emergency Calls) means

Telephone

E-mail

8 a.m. — 5 p.m. East Africa Time/Monday through
Friday excluding the following holidays: Kenya
national - holidays, Christmas Day (25 December),
and New Years Day (1 January) and any other day
that is gazetted as a public holiday.

020-2744000,
0711-025000,
0734-108000

contactcenter@equitybank.co.ke

3. CUSTOMER REPORTING OF DEFECTS

If County Council believes the Licensed Software within the production environment is not operating in
accordance with the applicable Specifications ( "Defect”), COUNTY COUNCIL will notify the CSC (an
"Incident Report” or "IR”). The CSC will log the incident and provide County Council with an incident

tracking number. County Council should refer to this incident tracking number when making follow-up

inguiries.

Defects may be reported vig phone or email as follows:

. Severity 1 and 2 Defects may be reported 24 hours, 7 days a week. Severity 1 and 2 Defects

must be reported via telephone.

° Severity 3 and 4 Defects may be reported via phone or email during Office Hours. Reports of
Severity 3 and 4 Defects made outside of Office Hours must be made vig email. (See Section 3
for definitions of Severity Levels and response times)

In order to allow the Bank to respond as effectively as possible to County Council reported
inquiries and provide the best customer service, certain information must be provided by County

Council when reporting Defects, as follows:

e 7



(8) The name of the Licensed Software, the version (for Documentation) or release number
(for Licensed Software);

(b) Contact name, company, project, e-mail address if available, phone number and fax
number; and

() The nature of the claimed Defect, a description of the Defect and County Council's
assessment of the Severity Level.

County Council's personnel will remain available to receive a reply from Bank's support personnel.
County Council will supply Bank with adequate information and access to its systems to enable
Bank to investigate and attempt to identify and verify the reported support issue. County Council
will also work with CSC personnel during the problem isolation process, as needed.

RESOLUTION OF DEFECTS

DEFECT SEVERITY LEVELS

The Bank will use commercially reasonable efforts to respond to reported Defects in accordance
with the response times set forth in Section (c) below. The Bank'’s response to a reported Defect
will be dependent upon the severity of the Defect and upon County Council providing sufficient
information for Bank to understand and recreate the Defect. Defects are categorized by the Bank
as follows:

Severity Definition
Levels ‘ ,
Severity 1 The Licensed Software in the production environment Is totally inoperative;

fails catastrophically; or the Defect 1s causing a critical impact to County
Council’s business operations and productivity.

Severity 2 A detrimental production situation where performance of the Licensed
Software in a production environment is significantly reduced or severely
limited. The situation is causing a significant impact to certain portions of
the County Council’s business and productivity.

Severity 3 The reported problem disables a specific non-critical function; the error or
Defect condition is not critical to continuing operation.

Severity 4 An error or Defect which has no significant effect on functionahty of the
Licensed Software and causes only minor inconvenience to its users,
including, but not limited to cosmetic problems.

-1
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4.2. RESPONSE PROCEDURES

Based upon the information provided by County Council, Bank will assign a Severity Level to the reported
Defect and recommend a course of action for correcting the Defect in ‘accordance with the following

procedures:

Initial Response: the Bank's CSC acknowledges the County Council report and provides a tracking

number.

Defect Analysis: details on what the Bank has. learned about the Defect to date, that appropriate
technical personnel have been assigned to work on the Defect and the Bank's initial analysis of and action
plan for resolving the reported Defect.

Interim Resolution: the Bank (i) restarts the Licensed Software, if the reported Defect caused the
Licensed Software to be inoperative; (ii) enables the County Council to access the Licensed Software, if
the reported Defect caused the County Council to be unable to access the Licensed Software; or (jii)
provides County Council with a workaround that solves or mitigates a reported Defect, with minimal

County Council inconvenience.

Final Resolution: Bank provides a correction or modification that corrects the Defect.

4.3. TARGET RESPONSE TIMES

The Bank will use commercially reasonable efforts to respond to Incident Reports as follows:

Severity | Initial Response.

Defect Analysis

Interim Resolution

Final Resolution

of an IR

Level
Severity Within thirty (30) | Within four (4) hours | Within eight (8) hours of | Within ten (10)
1 minutes of receipt | of receipt of an IR receipt of an IR calendar days after

receipt of an IR

Severity Within - thirty (30)
2 minutes of receipt
of an IR

Within six (6) hours
after receipt of an IR

Within twenty-four (24)
hours™ after receipt of an
IR

Within forty-five (45) |

calendar days after
receipt of an IR é

Severity Within ~ four  (4)
3 Support Center
Office Hours after
receipt of an IR

Within twenty-four
(24) Support' Center
Office Hours after
receipt of an IR

Within fifteen (15)
Support Center Business
Days after receipt of an
IR

Within  sixty  (60)
Support Center
Business Days after
notice of an IR

Severity Within  forty-eight
4 (48) Support
Center Office Hours
after receipt of an
1R

N/A

N/A

Next minor release of
the Licensed
Software, which is at
least 30  support
Center Business Days
after receipt of IR

s i)



4.4.

4.5.

For Severity 1, 2 and 3 Defects, if Bank reasonably determines that a workaround that resolves
or mitigates a Defect can be provided with minimal County Council inconvenience, the Defect
may be downgraded and addressed at a new Severity Level.

EXCLUSIONS
The following matters are not covered by. Maintenance and Support Services:

(a) Any problem or nonconformity, not caused by Bank and resulting frém misuse, improper use,
improper installation, alteration, or damage to the Licensed Software, configuration or data:

(b) Any problem or nonconformity due to modifications to the Licensed Software made by anyone
other than the Bank or without Bank's written approval by means of Bank's agreed
verification process;

(c) Any problem or nonconformity resulting from hardware or other equipment;

(d) Any- problem~or nonconformity resulting from third party software other than Third Party
Products embedded in the Licensed Software and delivered by the Bank;

(e) Any problem or nonconformity resulting from the combination or merging of the Licensed
Software with any hardware or software not supplied or identified as compatible or authorized
by the Bank;

(f) Any problem or nonconformity in any non-supported release of the Licensed Software; or

(g9) Any problem or nonconformity resulting from the separate use of, or direct connection of
external systems or net work elements to, any Third Party Products embedded in the
Licensed Software.

The Bank shall not be obligated to cure any defects unless the County Council promptly notifies
the Bank of the existence and nature of such defects upon discovery,

Time spent by the Bank to investigate, diagnose or attempt to correct any problems enumerated
in this Section (“Exclusions”), or to perform any modifications or enhancements excluded in this
Section, will be billed to County Council on a time and materials basis at Bank's then current daily
rates or such other rate as has been agreed to by the parties in writing.

OPERATIONAL/USER SUPPORT SERVICES

During  Office Hours, Bank will respond to questions from County Council’'s properly trained
personnel (personnel who have attended the training program(s) offered by Bank for the
Licensed Software, as applicable to their role) regarding normal operational procedures, tasks
relating to the Licensed Software or other inquiries concerning the Licensed Software that do not
require corrective action. Inquiries for Operational/User Support may be made by phone or email
during Office Hours; inquiries made outside of Office Hours must be made via email and Bank will
respond during Office Hours.




4.6.

4.7.

4.8.

ACCOUNT SUPPORT REVIEW

Bank will perform account reviews of County Council's service activity, efforts to improve uptime
and progress made against the response times. Frequency of reviews will be determined by
County Council and Bank, and will not exceed one review per quarter.

COUNTY COUNCIL RESPONSIBILITIES

o Contacts. County Council may register up to four (4) technical contacts with the Bank for
each installation. All service requests must be submitted to Bank by the technical contacts
and responses will be returned to these contacts only.

« Service Requests. County Council must provide sufficient information on the issues
encountered as described in Section 2 above. County Council must use all reasonable
efforts, prior to submissions, to ensure that the problems reported lie in the Licensed
Software and not third party or County Council code, or as a result of hardware malfunction.

e  COUNTY COUNCIL Availability. 1f requested and required, County Council must make
available to Bank a technical representative during the applicable service hours for all service
requests. Bank reserves the right to suspend all work relating to any service request during
periods for which the County Council does not provide access to a technical representative.

«  Notification of Configuration Changes. In order to facilitate diagnosis of reporting
problems, County Council must notify- Bank of configuration changes (such as network
installation/expansion, system upgrades, and relocations) as soon as reasonably practicable.

PROVISIONS RELATING TO LEVELS OF SUPPORT & ADDITIONAL SUPPORT
SERVICES
County Council will provide 1* Level Support Responsibilities described below, providing County
Council's personnel are properly trained on use and operation of the Licensed Software, Bank will
be responsible for providing 2™ and 37 Level Support for the Licensed Software. The definitions
of 1%, 2™, and 3™ Level Support responsibilities are as follows:

a) 1% Level Support Responsibilities:

i) Operating and maintaining a system and help desk to take calls for support and
maintenance from internal County Council users ("End-Users);

i) Taking all calls for support and maintenance from End-Users within specified
time-frames and tracking until closure;

i) Identifying End User support needs, entering initial call report information and
logging reported End User problems;
iv) Answering End-User questions about the operation and administration of the

Licensed Software;

V) Determining whether the problem experienced by an End-User results from a
Defect in Bank's Licensed Software or third party software or hardware; and

)



b) 2nd

vi) In the event that the problem results from Bank’s Licensed Software, escalating
the reported Defect to the 2™ Level Support.

Level Support Responsibilities:

i) Take-over of technical fault reports from 1% Level Support;

i) Analyzing, troubleshooting, diagnosing, problem determination and resolution of
reported problems in an appropriate mirror environment to aid resolution of
problems;

iii) Problem analysis and wusing reasonable efforts to provide appropriate
workarounds, if possible, to clear reported problems;

iv)

v) Referring reported End-Users’ support problems that are due to Bank’s Licensed
Software and that cannot be resolved by 2™ Level Support personnel to 3 Level
Support for resolution;

vi) Receiving work-around and patches from the Bank, testing and verifying received

resolutions; providing technical support to End- Users in applying the resolutions
provided by the Bank; and

vii) Communicating responses as appropriate to 1% Level Support and End-Users

c) 3™ Level Support Responsibilities:

i Take-over of an IR from 2™ Level Support;
ii. Operational support for IRs that have been escalated from 2" Level Support

a.

b.

Provide corrections to Defects in the Licensed Software;
Access via email and phone;

Support to named contacts for IRs;

Monthly Report of all open issues;

Monthly call or meeting as agreed between County Council and Bank's support account
manager;

Formal response, update frequency and escalation path;
Remote access to County Council's Computer System for diagnostic review; and

Electronic downloads for emergency fixes.



4.9. OTHER

Duration. This Maintenance and Support Services described herein shall for an initial period
of one (1) year commencing at the expiry of the thirty (30) day warranty period and shall be
renewable automatically at the end of the each term for successive one (1) year terms unless
either party gives written notice of its intention not to renew three (3) months before
expiration of the current term. Maintenance and Support Services are not provided for any
Licensed Software version that has reached End-of-Life status, unless specifically agreed to in
writing by the Bank.

Fees and Payment. All fees are due in advance upon commencement date of the
Maintenance and Support Services and each anniversary thereof upon automatic renewal,

unless otherwise agreed between the Parties in writing.

The Annual Maintenance cost shall be Kshs. 6,768,000 which cost shall exclude the cost of card
issuance, which cost shall be based on number of cards issued to be borne by the County

council.

All fees are non-refundable, except as otherwise agreed to in writing by Bank. Bank may increase the Q

fees in the following instances:

No more than once annually, commencing on the first anniversary of the
date on which Maintenance and Support Services fees for the applicable

Licensed Software began.
At any time where additional software license fees are due, additional

functionality is provided or a different level or type of support is
required, subject to Bank giving no less than thirty (30) days’ written

notice.

« Lapsein Support

Failure to pay all fees when due will result in the immediate lapse of the Maintenance and
Support Services, provided, however, that the Bank will give the County Council fifteen (15)
Business Days’ advance written notice that the Bank intends to terminate such services during
which fifteen (15) day period, the County Council may cure such failure and the Maintenance and
Support Services will continue uninterrupted. If such failure is not cured within such fifteen (15)
day period, the Bank will have no obligation to provide additional Maintenance and Support
Services to the County Council for the Licensed Software for which the fees were not paid. =)

If County Council allows its Maintenance and Support Services to lapse and later desires
reinstatement, then services will be reinstated when the County Council pays the following fees
the Maintenance and Support Services fee then in effect; the Maintenance and Support Services
fee from the date of lapse to the date of reinstatement; and any fees associated with reinstating

support that may be applicable.

« Termination of Maintenance and Support Services

The Bank shall be entitled to terminate the support services due to the default of the County
Council. If the Bank terminates the Agreement because of County Council's default, all of the

following shall apply:



(0

(i1)

(i)
(iv)

County Council shall immediately cease use of the Software and all hardware equipment
owned by the Bank; '

County Council shall within fourteen (14) days of such termination deliver to the Bank all
copies and portions of the Software and related materials and documentation and all
hardware equipment in its possession furnished by the Bank under this Agreement;

All amounts payable or accrued to Bank under this Agreement shall become immediately
due and payable;

All rights and licenses granted to the County Council under this Agreement shall
immediately terminate.



SCHEDULE D: INVESTMENT COSTS




A.

1.
2.

SCHEDULE D

INVESTMENT COSTS

Costs for the development, supply, installation, integration,
Payment terms will be as per the following major project milestones:

Payment milestone 1 — 70%:
Payment milestone 2 — 30%:

licensing and customization of the Software

Description

Amount (KSHS)

License & Implementation Fee together with connectivity and
maintenance

Initial 30,000 base cards

28,408,000 (inclusive of VAT)

Payment Terms

Payment Fraction
(%0 of total Contract price)

| Within Seven Business Days of the Effective Date

70%

Within Seven Business Days of the Go-Live Date

30%

The tasks that fall under each of the mentioned phases are detailed in the

project plan in Schedule £



B.

Annual operational costs of the project.

Description Amount (KSHS)

Cards issuance (to be based on actual number of | 26,400,000*

cards issued per annum) _
<J

Connectivity: Communication costs 600,000

Field Infrastructure Maintenance 500,000

Annual Maintenance Cost (for software maintenance 6,768,000

and support services as more particularly described in

Schedule C)

Hardware Maintenance 25,593,113

TOTAL ANNUAL COSTS 59,861,113%*

*This cost is based on the actual number of cards required and the quotation obtained for the same in accordance with the provisions «

clause 4.1.4 of the Agreement.

**These annual costs shall be subject to an inflationary rate of 6% every year and shall be adjusted to accommodate the Costs of &y
upgrade, modification or alterations required to ensure the efficiency of the System.
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SCHEDULE F: MERCHANT AGREEMENT




MERCHANT SERVICES AGREEMENT

THIS MERCHANT SERVICES AGREEMENT (this “Agreement™) s made this C day
ol . . 2011
BETWEEN:

EQUITY BANK LIMITED of Post Officc Box 75104-00200. Nauob: aforesaid (heremaflter referred to as “the
Bank™ which expression shall mclude 1ts successors and assigns) AND

. . . . ((herenalter referred to as “the Merchant™ and as described in the attached
Merchant Agreement Disclosure Form which torm shall be part of this agreement.)

WHEREAS:

() The Bank operates a Card Centre unit, under which 1 issues cards as the "Issucr” 10 1ts cusiomers to enable
them gccess goods, cash and services on terms sel out in the cards

(2 The Merchantand the Bank (each a "Partv” o1 "party” o collectively the "Parties™ o1 "parties”) have ugreed
10 enter o an anangement (“Equity Bank MERCHANT Piogram™) under which Fquity Bank cusionwer s
and sor other Nnancial service card holders will be allowed o use then cards 10 shop far oods and services.

and obtain cash at Qutlels of the Merchant country wide on 1erms sel oul in this Agreement

NOW IT IS AGREED as follows:

"Applicable Law” means apphicable Kenyan law including statutes, regulations, regulatory guidelines and judicial o
admimistrative interpretations as well as any rules or requirements established by Equity Bank Card Programmes

" Autobianch™ means the Equity ATM Card and the Equity Visa Electron Card.
“Authonzation” imeans a process thiough which card centic or any branch of the Bank approves a Card Transachion

“Authonzanan Code’ means a code prowvided to the Meichant to indicate approval by Card Centic of a Card
Transaction. either through the Point of Sale o by telephone

“Bank” means Equity Bank

Bank's Caird Management System™ means the system operated by the Bank 1o run the Card Center Unn

"n - " . ~

Bank Customer Information” means mformation provided by a Bank customer 10 the Bank for storage and subsequent
use by 3 Bank customer o1 by the Bank mcluding a Bank customer's identity. address. credit card number, personal
information. puichasing preferences or history. or similar information
"Business Day" means Monday through Fiiday. excluding Banking hohdays in Kenya

“Card™ means any vahid pavment card which the Bank approves

“Card Centie means & separate unit of the Bank thal s responsibie for the management. contiol and processing of
facihties and nansactiony generated by the use of the caid

Card Issuer” means Cauwiy Rank Limned. os any other member of Visa Masler Card, Amencan Lapiess 1CB (o am
other eard seheme which the Banl may approve) whe hes reaned the card 1o the cardhalder
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“Card not present payment”™ means a telephone order. mail order or any other payment where the card is not present al

the pointof sale.

“Card Schemes™ such as AutoBranch, and or any other card schemes that shall be advised [rom time to time such as
Visa, MasterCard or American Express, who promote, develop and regulate the usage of various - card types that carry

their logos.
“Card Holder™ means the person entitled to use the card defined hereinabove.

“Confidential Information' means the terms of this. Agreement, the Customer Data and all information, materials or
reparts provided 1o or in connection with either Party's performance under this Agreement, including without
limitation, Registered Buyer information or other MERCHANT Customer Information, all names, address,
demographic. behavioral, and credit information relating to the Equity Cardholders or potential Cardholder Account
cardholders. cardholder communication materials and issuance strategies or methods, business objectives, assets and
properties. marketing programs and methods; and programming techniques and technical, developmental, cost and

processing information.

"Copyrights” means the parties marks (“Marks™) as identified on the Cards or otherwise howsoever.

“Countrywide™ means the Republic of Kenya.

"Customer Data" means all information, whether personally identifiable or in aggregate, that is submitted and/or
obtained as a result of a Cardholder Account relationship or an application (whether or not completed) for a Cardholder
Account relationship, including without-ltimitation;~the “Bank Customer Information, credit information, financial
standing and demographic data, and primary transactional data generated by the Equity Cardholder's use of the Equity
Card 1.12.

“Effective Date™ means the date of this Agreement.

"Cquity Card" means the Bank card issued to the Bank’s customers under the Equity Bank AutoBranch card and Equity
Visa Electron Card programs that bears the Copyrights and Marks of Equity Bank and that accesses a Cardholder
Account. This also includes all future card programs that may be launched by the Bank.

“Equity Card Program™ refers to the acceptance and use of the Equity Cards and Cards from other financial service
mstitutions. at Merchants™ outlets and the framework for the operation of the same in the manner provided for by this

agreement

“Equity Cardhaolder' means the holder of an Equity Card issued pursuant to the Equity Bank AutoBranch card and
lquity Visa Electron Card programs and subject to the Cardholder Agreements, and other card programmes that shall
be introduced by the Bank in future.

“Fees” means the commissions payable to either party as set out in Schedule A hereto.

“Floor Limit™ the total values of sales which you are allowed to make at any one time without getting authorization. If
the card payment is in a foreign currency an equal amount in a foreign currency applies.

"Marketing Materials™ means badges, links. sponsored e-mails, micro-sites. splash pages, other placements on the web
sites. and trade, broadcast or banner advertisements, press communications, and any printed physical elements designed
to promote the Equity Card or a Party hereto. It shall also include information on value-added products and services
provided directly or indirectly by a marketing partner of the Bank, and delivered by the Bank to the Equity
Cardholders;

TMaterial adverse effect” includes, among other things, any change in Applicable Law that has a significant impact on
the financial or operational burdens or rewards of either Party under this agreement

“Merchants™ means any individual or business recruited for purposes of facilitating the payments of goods and services
through the Equity Point of Sales equipment.

“Merchants Sales System™ means all the point of sale terminals including the PIN and Card readers provided by Equity
Bank. installed at all Merchant outlels thar are used for sale of merchandise by the Merchant.

“Point of sale terminal™ means an electronic card processing device or any other electronic payment charging system
approved by Equity Bank Limited.

“Refund™ means a refund given to the cusiomer by the Merchant on a card payment for credil (o the cusiomer’s cord
account forreturn of goods or services rendered

Gic



"Shared Customer Daa™ means and s specifically hinited to [names and email and physical mailing address) "Shaed
Customer Data® specilically excludes (1) inlormation provided on apphcation matenals such as idenuficanon numbers
meome  debt or other persenal financial information. (1) ciedit burean scores (1 anv) and other credn 12port
informantion. and (ni) credit ieference mformation obtamed directly from other creditors o1 busimesses Notwithstandmg
the toregomng, "Shared Customer Data” may include apphcation-level information (other than (he mformation
speciticatly aescribed in clause (1), above) that the parties mutually agree to request fiom applicants and shall exclude
any Customer Data that the Bank reasonably determimes would result in the Bank becoming a consumer reporung
agency or 1l provided by the Bank 10 the Meichant, would consttute a violanon under Applicable Law

"Transaction Data" means the segulations. (ransactron amount. meichant description and tiansaction date, individualty
identifiable for each Caidholder purchase transaction at the Qutlets
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SECTION TWO
-EQUITY CARD MERCHANT PROGRAM

Use of Card at MERCHANT Outicts.

Subject 1o the teims of this Agreement MERCHANT undertakes 1o the Bank 10 allow Cardholders:

211 Touse the Equuy Card to buy goods at MERCHANT Outlets Countrywide.

I'2 Tousc the Equity Card to dispense cash at MERCHANT Outlets Countrywide

13 To use the Equuty Card to make utihity payments and make mobile top-ups. as may be adwvised Jrom
time 1o time. at Merchant Outlets countrywide

12 10

Terms of Eligibility to Participate in the Equity Bank MERCHANT Program.

The use and acceptance of the Equity Card to purchase goods, dispense cash. and make vaiious utility bils
payments at the tills in MERCHANT Outlets countrywide will be subject to--

2 2.} The transaction being approved and or authorized by the Bank’s System.

223 Any other terms and conditions as may be advised in witing by either party to the other from time to
tume

Credit Decisions and Approvals.

The pomt of sale termmal device will route the detads lo the Bank's Card Management System for
authorization

The Bank shall have complete discretion to approve transactions for Cardholders. Nothimg i this Agreement
shall iequue the Bank to give a reason or reasons for rejecting a transaction.

In the case of credst cards. voice authorization shalt be requested fo any card transaction which exceeds the
Floor linut This shall apply where onlme authorization has failed

SECTION THREE
MERCHANT AND BANK OBLIGATIONS

OBLIGATIONS AND DUTIES OF THE MERCHANT

OBLIGATION 17O CARDIOLDERS.

e Merchant shall,

3 1 1alow cardholders to use the Equity Point of sale device 1o pay for goods and services at the Merchants
Outlets Countrywide:;

312 Allow Cardholders 1o use the Equity POS to dispense cash at The Merchants Outlets Countrywide
313 Allow customers 10 use the Equity Caid 1o pay for then vanous utility Bills at The Meichants Qutlets
Countryw:de.

31 3 Not set any mimmum limit on caid payment amounts

31 4 Treet puichases by card in exactly the same way as cash purchases

31 5 Not use the hist of cardholders or card numbers i any othe way other than 1o send payments 1o the
Bank

316 T'ake all reasonable steps to assist the Bank i handling claims by cardholders against the Bank

3 1.7 Seek 1he duection of the Bank where the identity of the Cardholder 1s doubled

3 1.8 The Merchant shall record the Transaction Dala and make 1t available to the Bank at the umes agreed
from time 10 1ime or 1f not agreed as soon as passible The merchant shall retain transaction data for a period
of 150 days from the transaction date or such period as shall be advised to the merchant fiom Ume (o Lime
319 The Meichant shall not spht a Card transaction

3 1 10 The Merchant undertakes not lo surcharge cardholders the merchant service commission it pays to the
Bank

MERCHANT OPERATIONAL CONDITIONS AND GUIDELINES
Vahdation of Cardholder’s dentity
Subject 10 the terms of this agreement the Meichant underiakes 1o validate z Caidhelder « dentily s
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Verily that the signature on the card matches the signature an the sales voucher or receipt

IMapplicable verify that the Cardholder resembles the person depicted in any photograph intended for
dentification on the card or any other identification. such as national 1D, passport etc.

2.3 1 the identification of the Cardholder or the Card's validity is uncertain the Merchant must contact
Card Centre or the nearest branch of the Bank immediately for instructions and if the Bank instructs the
Merchant to retain the card, the Merchant shall do so promptly, noting to take care of their own safety or if

the circumstances so permit.

Card Recovery

The Merchant shall attempt to recover a Card by reasonable and peaceful means and shall not complete a
card transaction in any of the tollowing circumstances;

4.3.1. If the card number appears on the bulletin

4.3.2 If the Bank requests the retention of the card

4.3.3 If the first 4 digits of the embossed/indented card number do not match the 4 digits printed above or
below the card number.

4.3.4 The Merchant must immediately upon recovery of a card notify the Bank of the recovery and ask for
further instructions. The Merchant shall be held to be acting on behalf of the Bank only with respect to the

retention of the Card.

Floor Limit
‘The Floor Limit shall be notified to the Merchant by the Bank fram time to time in writing and at the date

hercotisagreed tobe ...

Authorisation
The Merchant must get authorization from the Bank, from the relevant card issuer for all card payments
above the Merchant’s floor limit. The Bank shall contact the card issuer to approve the card payment.

Authorization is a guarantee of payment which notwithstanding the guarantee does not preclude the Bank
from charge back for any reasons specified herein under.

The acceptance of card not present payments shall be done at your own risk.

The Merchant must send refund details to the Bank as per the terms and conditions of this agreement. The
Bank shall determine whether the value of refunds is more than the value of card payments. The Bank shall
retain the difference before making the merchant settlements for the day of the refunds into the Merchant

Account.

Charge Backs

The Bank shall reserve the right to pay the Merchant the card payments. Where the Bank determines that a
payment made should not have been made the Merchant shall remit back the money to the Bank. The Bank
rescrves the right to charge a card payment back to the merchant or refuse to pay it even if the payment had
been authorized. The Bank reserves the right to charge back payments on the following grounds:

3.6.1 The Merchant has made payments that are in breach of the terms and conditions of the agreement.

3.6.2 A claim reccived with respect to a payment from a card holder or any other person.

3.6.3 A payment made without evidence of authority from the card holder.

3.6.4 A cardholder denies authorizing a card not present payment.

3.6.

5The Merchant does not abide by the operating instructions and procedures

&

Set —off
The Bank reserves the right to deduct any moneys owing to the Merchant with respect to any of the

conditions set out under clause 3.6 (charge back).

OBLIGATIONS TO THE BANK.

3.8.1 The Merchant is not currently aware of any claims, and is not currently involved in any litigation,
challenging The Merchant’s ownership of The Merchant Marks:
3:6.2 All intellectual property used by The Merchant in connection with its obligations under this

Agreement is either owned or properly licensed by the merchant for the uses contemplated hereby
and that such intellectual property does not infringe the rights of any third parties (except that, as to
patents, this representation is given only as lo current knowledge):

3:8.3 The services to be provided by The Merchant shall be performed in 2 diligent and professional
manner inoaccordance with the merchant’s obhigations under this Agreement and 10 the Bank's
reasonable sanisfaction;
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384 The merchant shall mdemnily, defend and hold the Bank blameless from and agamst all claims,
aclions, swits or other proceedings. und any and all Josses, judgments, damages. expenses o1 ather
costs (including reasonable counsel fecs and disbursements). arising fiom o1 1 any way relating 1o
(1) Any actual o1 alleged violation or inaccuracy of any representation o warranty ol the merchant
contained herein

() any actual or alleged infringement of any trademark. copynight. trade name or othes proprietary

ownership interest resulting fiom the usc by the Bank of the merchant Copynights and Marks as

contemplated by this Agreement.

(i) any negligent act o1 onuission or willful misconduct of the merchant or its directors. officers.

employees, agents or assigns m connection with the entry into o1 performance of this Agreement,

and

(iv) any use o1 disclosure by the merchant of the Shared Customer Data i a manner not n

accordance with Apphicable Law

The Merchant shall not supply cquipment and other materials used for Card transactions 1o any

other person which would allow that person to carry oul card payments.

386 The Merchant shall take all reasonable steps 1o detect, prevent and mvestigale fraud allegations and
or occurrences The Bank shall not be Liable for any loss incurred due to fraudulent lransactions
nsttuted by or with collaboration of the Merchants staff or due 1o their neghgence

3.8.7 If a Card is lost. stolen or musplaced while in the custody o possession of the Merchant, the
Merchant shall immediately report the loss. thefi or misplacement to the nearest branch of the
Bank 1f 1t 15 subsequently retrieved o found. the Merchant shall immediately forward i 1o the
Bank

(93]
[ecd
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OBLIGATIONS OF THE BANK
The Bank shall collect, mamntain. and be the sole owner of all Customer Data.

Supply 10 the Merchant such equipment and matenals including but not hmited to Point of Sale Termmals.,
stationery decals and other promotional materials as the Bank shall fiem time to time find necessary without
unreasonable delay Such equipment shall reman al all imes the pioperty of the Bank_ relurnable on request
or upon the termination of this Agreement

(1) It1s not currently aware of any claims, and 1s not curently involved in any htigation. challenging the
Bank's ownership of the Bank Marks;

(1) all intellectual property used by the Bank in connection with 1ts obligations under this Agreement is either
owned or properly licensed by the Bank for the uses contemplated hereby and that such intellectual property
does not mfninge the rights of any third parties {except that, as o patents, this representation 1s given anly as
o current knowledge

(in1) The Bank shall indemmify, defend and hold the merchant blameless from and against all claims. actions.
suits or othet proceedings, and any and all losses, judgments, damages, expenses or other cosls (including
reasonable counsel fees and disbursements), ansing from or in any way relating to-
* any actual or alleged violation or inaccuracy of any representation. warranty, or
obhgation of the Bank contained in ths Agreement,
' any act or omission of the Bank in connection with the issuance of The Cquity Card(s)
and/or the administiation of Cardholder Accounts which constitutes a violation of the
Applicable Law o1 rules and regulations,
*any actual or alleged minngement of any tademark. copyright. tradc name or other
proprictary ownership interest resuling liom the use by the merchant of the Bank
Copyiights and the Bank Maiky as contemplated by this Agreement,
* (v any neghgent act or onission o willlul misconduct of the Bank o1 its ducctors,
officers. employees. agents o1 assignsn connection with the entry mto or performance of
this Agreement

COMPENSATION

Merchants Collection Account

The Merchant undertakes 1o open a collecion account at the Bank to facilitate payment of the Meichant
Sales and the Cash Back The Collection Account number shall be the
only account upon which such payments shall be made Any change of the Collection Account shall be 1n
wiiting and shall be subject to the appioval of the Bank

Commissions Payable to the Merchant

RIS The Bank shall prompily bol i ne event later than arc busimess day . pay The Merchant, tiough
The herchant « callecnan account the <un et e af all purchases made o1
X i
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Bank's customers at The Merchant using all Cards under the Equity Bank Programmie, deducting
the Merchant Service commission at the rate and in the manner described in Schedule A 1o this

agreement.

The Bank shall pay The Merchant through The Merchant’s collection account immedialely upon
receipt of the transaction report, the Cash Back Service Commission at the rales and in the
manner described in Schedule A to this Agreement, in no event later than within one business day
provided that where the day subsequent to the day of the transaction is not a business day, the
Cash Back Service Commission and the Cash Back Amount shall be paid on the next business
day.

.3 All accounting statements shall be sent by the Bank to THE MERCHANT at the address provided
in the appended Membership Application form.

4.1.4 An appropriate reconciliation statement shall accompany each payment by THE MERCHANT and
by the Bank. The receipt or acceptance by either party of any statements furnished pursuant to this
Agreement, or the receipt or acceptance of any payments made, or the fact that one party has
previously audited the periods covered by such statements, shall not preclude that party from
questioning their accuracy at any time. 1f any inconsistencies or mistakes are discovered in such
statements or payments, the parties shall make appropriate adjustments within thirty (30) days.
During the Term of the agreement (as provided under clause 7.1) and for two (2) vears thereafter
(or such other period of time as may be required by Applicable Law), the Bank shall keep full and
accurate books of account and copies of all documents and other material relating to this
Agreement at the parties.-respective principal-offices. Each party shall be obliged upon being
requested 1o do so by the other party having given reasonable notice, to provide an authorized
employee to assist in the examination of the statements and records. Any amount found due to the
other party shall be promptly paid with interest from the date when it first accrued.

OWNERSHIP, COPYRIGHTS AND LICENCE.

POS TERMINALS
The Bank rctains the ownership and rights to the POS terminals

The Partics” Copyrights and Marks.

Each Party’s trademarks and Copyrights shall be the Property of the respective Party: and cach Party hereby
grants the other a nonexclusive, nontransferable, restricted and royalty-free license to use its Copyrights and
Marks only in a manner and at such times as are expressly authorized by this Agreement, as follows:

3:1.2 All materials produced by one Party, including advertising materials, which utilize the Copyrights
or Marks of the other Party, will be submitted to that other Party not less than seven (7) business
days prior to its first intended use for its prior written approval. If that other Party does not object
within the seven-day period, it shall be deemed to have consented to the first Party’s use of such

materials;

Except as specilied in this Agreement, all uses of the Marks will accrue to the bencfit of the Parties; provided
that nothing in this Section shall be read to imply that the merchant shall have any right, title or interest in or
to any Cardholder Account receivable generated by any Cardholder.

Upon termination or expiration of this Agreement, each Party shall, except where authorized in \vriring by the
other Parly or under this Agreement, cease the use or reference to the other Party's name, Marks, Images,
Copyrights and hyperlinks in any manner whatsoever, and destroy, at its own expense, all Marketing
Materials or other publications and promotional materials bearing the other Party's name, Marks. Images and
Copyrights in its possession and in the possession of its agents, employees. and independent contractors.

MARKETINGC AND PROMOTION

Marketing and Promotion.
Each Party undertakes at its own cost and expense o market and promote the Equity Card Program to its

customers;

The Parties may however set up a marketing fund lo promote awareness among their respective customers of
the existence of the Equity Card Program.

The Merchant shall display prominently the Equity Card insignia, promotional signs and other advertising
materials provided to it by Equity to indicate thal the Merchant accepts the all Cards under the Equity Card
Programme
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Fhe Merchant shall not use any promotional malerial whatsoever 10 adveruse the Equity Card unless such
matenalis supplied by a1 approved m writing by the Bank

Loyatty Pragram Option.

Either party may. al their respective sale ophion and eapense develop a loyalty program o programs 10 be
otlered to the Lquity Cardholders (the “customer Retention Progsam”) affering incentives o the Cardholders
wishing to shop at the Qutlets

CONFIDENTIALITY,
Confidential Information.

Lach party undertakes not 10 divulge ar any time during the course of or following termination of the
Agreementany Confidential Information iclating 1o the Services. business or affairs of the other party to any:
third party without the consent of the othe party Save as s necessary for the proper performance of its duties

hercunder or as s requied by faw,

Each parly may disclose the Confidential Information to its’ employees as may be 1casonably necessary or
desirable provided that before any such disclosure shall be made such employees aie aware of the obhigations
of confidentiahty under the Agieement and shall at all times procure comphiance by such employees
therewith

DURATION AND TERMINATION

This agreement shall 1temain i force and shall apply to both parties fo1 a Period of one (1) year fiom the date
of this agreement. I'hereafter and upon expiry of the period hereof, the agreement shall automaticatly renew
for successive penods of one (1) year unless earlier termination accoiding to the agieement provisions.

This Agieement may be terminated at any time by cither Party giving a three (3) months written notice to the
other Party of its intention, provided that such termination shall not affect any activities that would have been
transacted dwing the penod of the notice or absolve either Party from any liabilities accrued at the date of
termination

Either paily shall be entitted to terminate this agreement by giving 60 days wiitten notice to the other Jf

831 This agreement is or becames (or is alleged to be) unlawful o1 unenforceable in any
respect. or
8§32 That other party commuts a breach of this agieement (not being a 1epudiatory bieach of

this agreement),

833 An encumbiance: takes possession or a receiver 1s appomted over any of the property or
assets of that other party;

834 That other party makes any voluntary arrangement with its creditors or becomes subject
to an administration order;

8§35 That ather party goes into liquidation {except for the puiposes of amalgamation o
reconstiiction and v such manner that the company tesuting there fiom effecuvely
agrees o be bound by ot assume the obligations imposed on that other party under this
agrecment),

8§36 If either Party enters to any merger, acqusition, transfer of control. or sale of
substantially all of its assels, ot any simular transaction resuling wn a change of control
(the "Acquned Party™), then the other Party (the "Non-Acquired Party") shall have the
right fo terminate this Agreement without breach or penally upon Foureen (14) days'
notice, provided thal, the foregoing provision shall not affect the sale assignment, pledge
or other hypothecation by the Issue; of any receivable(s). including any finance charge,
[ee or other obligation owed 10 the Issuer by any Cardholder Account holder.

§37 Anythimg which. under the law of any juusciction 1s analogous o any of the acts o
events specified in clauses 833, 8 3 4,83 53and 8356

£€38 That othe) party ceases. or €xpiesses interest ta cease, Lo carry on business
The nighns o teimmnate tne agreement erven by this clause shall he withon prejuchee tnam ather nght o
rermedy ol erther nny i reepect ot the broach conecnad Of anmuy o aey aihier bicach
A
“
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1. INTRODUCTION

1.1

1.2

Brief Background

The request to carry out the .investigation a special audit on the alleged
irregularities in the award of a contract by the County Council of Narok to
Equity Bank for the automation of park fees collection arose from a letter by
the Clerk of the National Assembly; Ref /INA/LAFAC/CORR.2012/07 dated
29™ February 2012 addressed to the Auditor General. The investigation was
carried out between 20" and 26™ March 2012 for a perict of five days.

Objective and Scope of the Special Audit

The objective of the special audit was to establish whether the automation of

nark faea rnllartinn ~anfract wae nranarly awardad hocad An tha Dihlis
I - CONTract wag nrongriy awarcec oagef on the JaziC

Procurement and Disposal Act, 2005 and relevant rules and regulations.

The purpose and focus of the éudit was fo:

Establish how the need for automation of park fees coliection arose.

» |nvestigate how the procurement of automation of parking fees was carried
.out and establish whether it was in line with Puhlic Procturement and

Disposal Act 2005 and the relevant Rules and Regulations.
» Quantify the loss if any arising from the irregularities.

» [dentify individuals who may be culpable in the procurement and award of
the contract.

= Bring up any other issue relevant to this procurement process.

The audit covered period between February 2010 and April 2012, the
inceptions and award of the contract dates.



1.3

Investigation Approach

In order to carry out the special audit, the following approach was adopted:

» Reviewed the procurement process followed

«  Obtained and evaluated relevant documentation and correspondence.

» Examined accounting records and method of payments, Council minutes,
procurement plan, tender committees’ minutes, technical and financial
‘evaluation committee reports, minutes of tender opening and the award of
the contract.

»  Perused relevant legislation, regulations and circulars.

« Held meetings with various County Council of Narok officials. Interviews
were used to obtain information about, to understand the allegations, and

to verify facts.




2.

2.1

2.11

21.2

2.1.3

21.4

2’.1.5'

AUDIT FINDINGS

Need for automation of park fees revenue collection.

Local authorities in the country were faced with myriad administrative and
managerial problems that hitherto, bedevilled the running of National Game
Reserves. On 1 April 2005, the Minister for Local Government launched the
report on the management of National/Game Reserves under the mandate of
Loca! Authorities, which recommended the automation of Revenue collection
systems in all National Reserves and the use of modern equipment to

improve revenue collection and enhance security.

The Local Government Act Cap 265 Section 145 empowers the Council to
collect revenues from local sources including national reserves. On 16th
March 2005, the Minister for Local Government, Hon Musikari Kombo,
constituted the Maasai Mara task force whoée purpose was to come up with

suggestions on how to improve the management of Game Reserves.

The Council itemised the Smart Card System in the Performance Contracting
and Budgets for the years 2009/2010 and 2010/2011 with a budget provision
of Kshs. 5,000,000.00 and 25,000,000.00 réspectively. The Council proposed
to change the revenue collection system from paper park entry ticket with an
electronic card based system that would eliminate revenue leakages in the

Game Reserve.

The envisaged system would entail the use of a personalised smart card and

online registration that would capture client data including personal details,
place of stay while in the Maasai Mara and entry and exit dates. It would aiso
enable the Council to compute royalties on visitors residing in the parks five

(5) game lodges.

Prior to placing the advert in the local dailies, a team of senior officers
from County Council of Narok, including ender Committee Members
made study visits to Kenya Wildlife Service and Tanzania National
Parks Authority (TANAPA) who had automated their park entry

3



2.2

2.2.1

222

systems. The Tanzania National Parks Authority (TANAPA) model of
smart card was found to be superior and therefore recommended to
the Council by the team that visited the Authority. This was done
specifically to enable the tender committee members understand the

system before evaluating the (EOI) bids

Procurement of Automated Park Fees revenue Collection

S.76 (1) of the Public Procurement and Disposal Act 2005 provides for
situations when a request for proposal may be used to procure goods and

services as an alternative to open tendering if the:-
* procurementis of services or a combination of goods and services; and

= Services to be procured are advisory or otherwise of a predominately-

intellectual nature.

Censequently the Council placed an expression of interest (EO!) for the

supply, ‘installation and commissioning of a prepaid smart card system for

Sem Al

Cenlry intorthe Maasai-Mara-8armie ~Reseve iirsaygn amadveriusement i wic

Dailies of 16 February 2010 and 23 February 2010.in the Daily Nation and in

the Standard respectively.
Thé éc'bpe of the works included the following:-
= Supply, install and commission a centralised online billing system.

=~ Supply and install relevant ICT infrastructure at alt entry points and Head

Office.

» Supply, install and commission vendor based prepaid equipment,
complete software system for the County Council of Narok headquarters

vendors and supervisors.

= Train Staff in the use of the new systems and on first line maintenance of

the proposed equipment.



= To provide ongoing call out for repairs and maintenance not covered by

first line maintenance.

= Provision of watertight system against revenue foss.

1323 Seventeen firms responded to the advert and submitted their bids before the

closing date. The submitted bids were opened on 16th March 2010 in the

presences of bidders who choose fo attend. See (schedule 1)

2.3 Technical Evaluation

i 2.3.1--0Out of seventeen (17) firms listed in the schedule attached that bided to

. provide the service, only twelve (12) firms made presentation of the proposed
‘e-ticketing system to the tender and evaluation committee between 28 May
2010 and 4 June 2010. Further, the five (5) firms .that did not present are
Crafton Silcon, Lachuru Investments, Pluton ICT Lid, Secure Tech

Consultancy and Technology and were therefore, disqdaliﬁed at that §"tage.

S am e mseax e am o

“ . : .
2.3.3 The evaluation committee members adjudicated the remaining twelve firms

bids and ranked the firms based on their presentation.

' 2.4 Financial Evaluation.

| 2.4.1. After the technical evaluation, five firms; Equity Bank Lid, Cooperative Bank

Ltd, Tracom Kenya ltd, Compulynx Itd and Zinga Technologies Ltd., which
were considered most responsive, were shortlisted for ﬁna_ncial evaluation.
The financial evaluation included a site visit to each firm to assess its capacity
to handle the proposed smart card system where evaluation and rating was

done as shown in the table below.

Name of the firm Date of Visit | Score %
Compulynx : 21 July 2010 40.8 ‘
Cooperative Bank 21% July 2010 62

Equity Bank 19" July 2010 80.2-
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Tracom(K) Ltd 20™ July 2010 55.2

Zinga Technologies 20™ July 2010 59

The five firms were further requested to visit the project site at Maasa Mara
for the purpose of costing the project and were subsequently invited to

present their financial proposals for the project on 18™ August 2010.

The Council financial evaluation analysis was classified into three
components quotations; System Hardware, System software and Project
implementation and support quotations and the following were their

observations made by the evaluation committee:-

o Co-operative bank did not provide costs of the software and hardware
system .The committee also observed that there were no adequate
security system details. The bank had enlisted Tracom as a core partner
yet Tracom (K) limited had made a separate proposal. Co-operative bank

had no capacity to undertake the project alone.

P T P e L T R L E iy T e R o e N Tl o R
¢ ~Tracom (K)-Liu nau-not-adsquately GUIE o7 e €03t O NarGwars ans

"software as required. It had also enlisted Co-operative bank as the desired

agency to provide the rollout platform. The project cost was not clear.

« The financial proposals and sample of smart cards presented by
Cooperative bank and Tracom were similar in security features. It was
likely that the two firms engaged in bid rigging whereby, the same

£ oLl e
[ =

G

“proposals were presented by the twoto-enhaince suceess ot sither ¢
company winning a contract
o Compulynx had previously installed a smart card system at Kenya Wildlife

Services that led to loss of revenue. Their quoted price of
Kshs.197,492,000.00 was considered high compared tc other firms.

¢ Zinga Technologies propesal had weak security features and its financial

base was weak.



L

e Equity bank system had high levels of sécurity features that had back
office monitoring at the Council. The bank presented two models, one a
fully owned and the other a co-investment where both partners would
contriﬁdte towards installation and commissioning of the system. The

costs for the five firms were as follows.

No. | Firm Quoted

1. Equity Bank(co-owned model 28,408,000:00 |-
Equity Bank(Fully owned model 130,459,000.00

2. | Zinga Technologies 27,480,000.00

3. Compulynx 197,482,760.00

4. | Cooperative Bank Not indic;ated

5. :I'réconT(K)—Ltd - —— Nét ina;;:étéd ‘

2.43 The five firms were adjudicated and ranked according to their technical

2.5.2

financial and presentation performances and Equity bank emerged the best

1
e e

firm responsive and competent to offer the services at Kshs.28,408,000.00..

Award of the Contract

The Council awarded the tender to Equity Bank on 4 November 2010 through
minute no. 3/6/2010-2011 of the tender .committee to supply, install and
commission an electronic revenue collection system at enfry points info the
Maasai Mara Game Reserve for a contract sum of Kshs. 28,408,000.00. The
bank was informed of this decision vide letter dated 8™ November 2010.

On the same date, the other four unsuccessful bidders were informed

individually through e-mails and then followed by letters.



2.6 Contract Alterations

2.6.1 Equity Bank acknowledged the award of the tender through a letter dated 15th
November 2010 and signed by the Chief executive Dr. James Mwangi.

2.6.2 However, after the award of the contract there were unresolved issues in

fam mmrmdtrmmdt A Lla A A mm i~ P e R A =
Nne CcontraCt anGg wige CoMmimisSsion pa)/ablc G e
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respect to the duration o

U
sank, which led to re-negotiation between the Council and the bank.

2.8.3 The Council gave the folIoWing proposal to the bank on the commission

nayable: .
Percentage (%) Period in vears
7 4 )
6 _ 3

5 3
264 Onthe other hand Eqwty Bé’gk‘presentéd th‘é."fé‘l‘iéwli'n‘g c'éﬁ'fi{ér proposal on

commission payable

Percentage (%) Period in vears
8 _ 4
7 3
6 3

2.6.53 |n a meeting held on 25" March 2011 at the Council boardroom between the
Council and Equity bank representatives, there were further negotiations to
the effect that the Council preferred a five years term and a service fee of 5%
for the revenue collected through the smart card system. The bank on the
other hand gave an offer of ten years and a service fee based on Trevenue

collected as follows:



Percentage (%) Period in years

8 4
7 3
6 3

2.6.6 The Council ;ave a final offer of ten years and a service fee based on

revenue collection as follows:

| Percentage (%) Period in years
| . )

6 3

5 3

However, after length deliberations, no agreement was reached on the rates

of commission prompling  Uis  bdin  SPIESENAIVES & 38EX Uil

consultations with their Head Office.

2.6.7 On 28" March 2011, the Council wrote a letter to Equity bank Ref. NCC/
EOI/SCS/2010/2011 and gave its final offer, which was the same as the one
presented at the negotiation with the bank on ._25th March 2011. Upon receipt
of the offer letter, Equity bank acknowledged on 29 March 2011 and accéptéd

F I P e T

‘the period and comtnission raies &s pi10pdsed by the Councii but gav

-

o~
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to the effect that the commission will be based on an annual revenue base of
Kshs.1.5 billion, below which the Council will meet the commission deficit that

may arise.

2.7 Irregularities and weaknesses Observed

2.7.1 On- 13 April 2011, the full council meeting adopted the re-negotiated
agreement between the Council senior managers and Equity bank on e-

ticketing.



Under the Pre-paid Smart Card system agreement, article 6.1 on the payment
obligations that took place on 19 Aprit 2011 between the Narok County
Council and Equity bank, a threshold of Kshs.1.5 billion total collections
between 1 July and 30 June was introduced in the contract.

The council will then be required to pay to the Equity bank in addition to the
service fee paid based on the total revenue collected in that year, a Service
fee equal fo the relevant percentage for that year multiplied by fifty per cent
(50%) of the difference between the minimum reserve and the total ravenue
collected in that year. The previously mentioned difference will be paid during
the period between 1% July and 30" September of the year immediately after

the year in question.

2.7.2 The payment obligation was neither explicitly indicated in the financial
proposal presented by the bank nor at the time of renegotiation of the period

and commission to be charged.

2.7.3 The Council paid through Voucher number 1108 - 0909 on 11 August 2011 a
part payment of Kshs.19,885,600 representing seventy percent (70%) of the

contract sum.

Sec 84 and 85 of the Public Procurement and Disposal Act 2005 provides
circumstances in which hegotiations would be done with the successful
proposal and may request and permit changes if the contract may not vary
from the requirements of the terms of reference, the request for proposal or

the terms of the successful proposal except in accordance with the following:-

*« The contract may provide.for a2 different price but.only if there is 2
proportional increase or reduction in what is to be provided under the

contract

* The variations must be such that if the proposal, with those variations

were evaluated again the proposal would still be the successful bidder.

2.7.4 In light of the above, the Kshs1.5 billion threshold commission base
suggested by the bank may affect the council negatively in the short run given
the nature of the Tourism industry, which is affected by external factors

10



beyond the control of the Council. Moreover, the bank in its financial proposal
had not provided this information on the commission to be charged and the

period of the contract.

11
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3. CONCLUSION

. The Council management procured the Automated Parking Fees Revenue
System in accordance with the process referred to under Sec 76 and 78 of
the Public Procurement and Disposal Act 2005 that provides for, when
request for proposals may be used. However, Equity bank introduced
midstream a rider to the contract that stated the threshold on which

 commission will be based is Kshs.1.5 billion. The rider was not in the

financial proposals, which led to further negotiations.

The period of the contract was not included in the financial proposal but

was introduced midstream. This has far-reaching financial implication to
the Council.

The Council may lose in the event revenue collected falling below Kshs.
71,500,000,000.00. The Council should have consulted widely from the
Public Procurement Oversight Authority and Ministry of Local Government

before assenting to the variation of the contract terms.

The second lowest bidder Cooperativa Bank nrasanted similar docuiments
with Tracom and were in essence bid rigging so as that one of them could

win the tender. ldeally, Co-operative bank and Tracon should have
presented a joint venture agreement.

Overall, the Council has improved on its revenue collection for the short
period e-ticketing system has been in place. The council collected extra
Kshs.185,688,855.00 in nine months of the vear 2011/2012, more that its
lotal revenue collection in the year 2010/2011 and it is projected that the

touncil would have collected more revenue than any other time in the
Council’s history.

12
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4. RECOMMENDATIONS

The Council shovuld consider re-negotiating the clauses of the contract
document with the bank in respect of the payment obligation and in particu
the threshold of Kshs. 1,500,000,000.00 minir.;m revenue base. Equity Bank
should charge the Council the commission based on the revenue collected
through the system without setting a minimum threshold on the revenue
collected. This is a more equitable and a fair basis considering other ractors
that may affect the flow of tourist to the park such as marketing and geo-

-,

global politics, which have not been factored in the contract dociimeanrt

—~

Edward RO Ouko Q
AUDITOR GENERAL

24 May 2012 (



el S S e | R Tuesday February 16, =«

The County Council of Narok mwﬁu_wmzmu under the Local Government Act cap 265 of the Laws of Kenya
is inviting expression of interest from experienced and qualified firms/manufacturers/suppliers for a smart
card based prepaid system for entry points into the Maasai Mara ‘Game Reserve.

The key objective of this project is to design and develop a smart card system that will enable the County
Council of Narok to increase efficiency and effectiveness in revenue collection.

SCOPE
The County Council of Narok seeks to engage the services of a suitably qualified firm who shall be
expected lo:
a)  Supply, install and commission a centralized online prepaid ng system.
b)  Supply and install relevant ICT infrastructure at all entry points and Head Office for the prepaid
ng system. .
c)  Supply, install and commission vendor based prepaid equipment, complete software system for
the County Council of Narok headquarters vendors and supervisors.
d) Train staff in the use of the new systems and on first line maintenance of the proposed
equipment.
e) * To Provide ongoing call out for repairs and maintenance nol covered by first line maintenance.
fy  Provision of a water tight system against revenue loss.

The capabililies of the proposed “solution to integrate with existing
advantage. )

The County Council of Narok now invites interested and eligible firms to express their interest in the above
project.

ICT system will be an added

Qualification will be determined in monoam:nm with the Public USoEmEmE and Disposal Act 2005, Laws
of Kenya and the Public Procurement and Disposal Regulations 2008 thereof. ’

\

Expression of interest in plain sealed envelopes clearly marked “(EXPRESSION OF INTEREST FOR
SUPPLY, INSTALLATION AND COMMISSIONING OF SMART CARD SYSTEM FOR ENTRY POINTS
TO MAASAI MARA NATIONAL GAME RESERVE)" REF NO: NCC/EOI/SCS/2010) DO NOT OPEN
BEFORE 16™ MARCH 2010 AT 12:00 Noon.

Should be addressed to the address below and deposited in the Tender Box situated-out-side the Clerks
office onor before 16" March 2010 at 12:00 Noon.
To The Clerk
County Council of Narok
P.O Box 19 — 20500 NAROK
Email: info@narokcountycouncil.orq
Website: www.narokcountycouncil.org
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Nation Media Group, the leading multi media house in East and Central Africa wishes lo recruit a suitably
qualified candidate for the position of Online Editor in the Nation Digital Division, for the Ceas! region. We
are looking for a talented, innovative and enthusiastic journalist with proven writing and editing abilities and
sound knowledge of current affairs.

RV

sible for:

Developing online content about the East African coast, that helps international readers understand the
unique social life and economy of places like Mombasa;

Checking and correcting editorial copy for facts, accuracy, taste. house- style; language use, clarity and
balance to conform to NMG Editorial Policy;

Ensuring NMG content is properly projected on digital platforms;

Ensuring timely publishing to digital platforms;

Developing and strengthening the NMG digital platforms as a 24/7 medium of breaking news; and
Updalting online content in keeping with changing news evenls.

Knowledge, skills & experience requirements:
University Degree; ’
Diploma in Journalism,
2 to 4 years working experience preferably as a sub—editor;
Good level of knowledge of African current affairs, especial
Multimedia editing skills; and

SR

and issues;

(ra

o

Ability to werk with minimum supervision and cope with the pressure and tight deadlines. e
Interested candidales who meet the above criteria may send their applications m:n_om.:mwm aﬂw:@n i m\.vu m\.
names of three referees, daytime lelephone contacts and guoling the job reference on the mam_omw _mm wu -

s . 2= B
The Group Human Resources Director, mm D
Nation Media Group, # =
P. O. Box 49010 -00100, Mo

v

WRNCIDLE

NAIROBI,

To reach us not later than 1st March, 2010

e

Note: We shall only contact the shortlisted applicants.

=)

Media Group

of Africa for Africa

Nation
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