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CHAIRPERSON'S FOREWORI)

In exercise of the powers conferred by section 67 of the Value Added Tax Act,2013, the

Cabinet Secretary for the National Treasury and Planning published in the Kenya Gazette the
Value Added Tax (Electronic Tax Invoice) Regulations,2020 vide Legal Notice No. 189 of
2020 on 25th September,2020. The Regulations were submitted to the Clerk of the National

Assembly on 9th October, 2020 and tabled before the House on l5th October, 2020. The

Regulations were subsequently referred to the Committee on Delegated Legislation for
consideration.

The Regulations provide a legal framework to govern the use of Electronic Tax Regulations in

line with Section 43(4) of the Value Added Tax Act (No. 23 of 2013). It also provides for an

enhanced approach on VAT enforcement and compliance.

In accordance with section l6 of the Statutory Instruments Act,20l3, the Committee held a

meeting with the regulation making authority on I't February, 2021 in Mombasa. The

delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible for
the National Treasury and Planning.

Having scrutinized the Value Added Tax (Electronic Tax Invoice) Regulations,2020 against

the Constitution, the Interpretations and General Provisions Act (Cap 2), the Value Added Tax

Act (No. 23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the Committee

resolved to approve it for reasons advanced in this Report.

The Report is submitted to the House in accordance with section 67 of the Value Added Tax,

2013 which requires that the Regulations made under this section of the Act be presented to

the National Assembly for approval before they take effect.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 199 and section 67 of the Value Added Tax,20l3 it is my pleasure and duty to
present to the House, the Com:nittee's Report on the Consideration of the Value Added Tax
(Electronic Tax Invoice) Regulations,2020 (Legal Notice No. 189 of 2020)

HON. WILLIAM KASSAIT KAMKET, M.P.

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Electronic Tac
Invoice) Regulations,2020 (Legal Notice No.l89 of2020)
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I.O PREFACE

l.l Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuant to Standing Order

No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which

it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument

calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;

p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.

Committee on Delegated Legislation: Report on lhe Consideration of lhe l'alue Added Tax (Electronic Tax

Invoice) Regulations,2020 (Legal Notice No.l89 of2020)
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1.2 Committee Membership

3. The Committee membership comprises -

The Hon. Waihenya Ndirangu, M.P
Roysambu Constituency

Jubilee Partv

The Hon. William Cheptumo, M.P
Baringo North Constituency

Jubilee Parfy

The Hon. Cecily Mbarire, MGH, M.P
Nominated

Jubilee Partv

The Hon. Alice Wahome, M.P.

Kandara Constituency
Jubilee Partv

The Hon. Robert Mbui, M.P.

Kathiani Constituency

WiDer Democratic Movement -Kenya

The Hon. DanielMaanzo, M.P.

Makueni Constituency

Winer Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P
Westlands Constituency

Orange Democratic Movement

The Hon. William Kassait Kamket, M.P. (Chairperson)

Tiaty Constituency

KAI\U

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Parfy

COMMITTEE MEMBERS

t

The Hon. Ronald Tonui, M.P.

Bomet Central Constituency

Jubilee Partv

The Hon. William Kamoti, M.P.

Rabai Constituency

Orange Democratic Movement

The Hon. Martha Wangari, M.P.

Gilgil Constituency

Jubilee Partv

The Hon. Gideon Mulyungi, M.P.

Mwingi Constituency
Wiper Democratic Movement - Kenva

The Hon. (Dr.) Wilberforce Oundo, M.P

Funyula Constituency

Orange Democratic Movement

The Hon. George G. Murugara, M.P

Tharaka Constituency

Democratic Party

The Hon. Jennifer Shamalla, M.P
Nominated

Jubilee Partv

Commillee on Delegaled Legislalion: Report on the Consideralion of the Value Added Tu (Electronic Tat
Invoice) Regulations,2020 (Legal Natice No.l89 of2020) T
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The Hon. Munene Wambugu, M.P
Kirinyaga Central Constituency

Jubilee Partv

The Hon. Patrick Mariru, M.P.

Laikipia West Constituency

Jubilee Partv

The Hon. Sammy Seroney, M.P.

Nominated

Wiper Democratic Movement - Kenva

The Hon. Tindi Mwale, M.P.

Butere Constituency

Amani National Consress

The Hon. Edith Nyenze, M.P.
Kitui West Constituency

Wioer Democratic Movement - Kenva

The Hon. Abdi Koropu Tepo, M.P.

Isiolo South Constituency

Kenva Patriots Partv

The Hon. Robert Gichimq M.P.

Gichugu Constituency

Jubile Partv
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I 3 Commiffee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim
Senior Clerk Asslstont (Team Leader)

Mr. Mohamed Jimale

Clerk Assistant II

Mr. Wilson Dima Dima
Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst I

Ms. Winnie Kiziah
Media Relations Offrcer II

Mr. Anthony Wamae

Serjeant at Arms

Mr. Charles Ayari
Super itendent of E I e ctronic s

Ms. Mary Otieno

Ofrice Superintendent
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2.0 CONSTDERATION OF THE VALUE ADDED TAX (ELECTRONTC TAX
INVOTCE) REGULATIONS, 2020

2.1 Introduction

5. In exercise of the powers conferred by section 67 of the Value Added Act,2013, the

Cabinet Secretary for National Treasury and Planning made the Value Added Tax
(Electronic Tax Invoice) Regulations,2020 vide LegalNotice No. 189 of 2020 on 25th

September, 2020.

6. The Regulations were submitted to the Clerk of the National Assembly on 9th October,

2020 and tabled before the House on l5th October, 2020.

2.2 Object and Purpose of the Regulations

7. The Regulations provide a legal framework to govern the use of Electronic Tax Registers

in accordance with Section 43(4) of the Value Added Tax Act (No. 23 of 2013) in order
to provide for the interpretation, scope of application, use of the register, tax invoices and

transmissions thereof, obligations ofthe user and creates offences for non-compliance and

contravention.

8. The Regulations also seek to enforce the VAT compliance and minimize fraud and tax
evasion by obligating a registered user under section 34 of the VAT Act to generate a tax
invoice.

9. The use of electronic tax register by registered persons will provide for standardization

and uniformity of tax invoices generated and enhance effective compliance and

enforcement measures by minimizing VAT fraud. The use of electronic tax registers will
also ensure enhanced administration of VAT.

23 Legal Basis for Scrutiny

10. The Committee examined the Value Added Tax (Electronic Tax Invoice) Regulations,

2020 against the Constitution, the Interpretations and General Provisions Act (Cap 2), the

Value Added Act,20l3 and the Statutory Instruments Act (No. 23 of 201j). The scrutiny
was undertaken following the tabling of the Regulations before the House on l5th October,
2020 and subsequent referral to the Committee on Delegated Legislation.

2.4 Conferring with the Regulation Making Authority

11. In accordance with section l6 ofthe Statutory Instruments Act,20l3, the Committee held

a meeting with the regulation making authority on I't February,202l in Mombasa. The

delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible

for the National Treasury and Planning.

12. The Cabinet Secretary informed the Committee that the Value Added Tax (Electronic Tax
Invoice) Regulations, 2020 intends to provide for standardization and uniformity of tax
invoices generated. This will enhance effective compliance and enforcement measures,

which will result in an increase in revenue by minimizing VAT fraud. The Regulations

will support the ease of doing business in the country, as it will facilitate the simplification
of VAT tax returns and also facilitate faster processing of VAT refund claims.

Commitlee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Electonic Tm
Invoice) Regulations,2020 (Legal Notice No.l89 of2020) G



13. Businesses with existing electronic tax registers will be facilitated to update the registers

to comply with the new system at no cost.

3.0 COMMITTEE OBSERVATIONS

14.Having examined the Value Added Tax (Electronic Tax Invoice) Regulations,2020

against the Constitution, the Interpretations and General Provisions Act (Cap 2),the Value

Added Tax Act, 2013 and the Statutory Instruments Act (No. 23 of 2013), the Committee

observed THAT -
3.1 Statutory Timelines - Section 11 of the SI Act

15. The Value Added Tax (Electronic Tax Invoice) Regulations,2020 were published in the

gazeffe on l0th September, 2020 vide L.N. No. 189 of 2020, submitted to the Clerk of the

National Assembly on 9th Octob er,2020 and laid on the table of the House on l5th October,

2020 being within the requisite statutory timelines under section ll(l) of the Statutory

Instruments Act,20l3.

3.2 Consultations/Public Participation - Section 5 of the SI Act

16. The regulation making authority demonstrated that public participation was adequately

undertaken by submitting copies of evidence of stakeholder forums held in the

development of the Value Added (Electronic Tax Invoice) Regulations, 2020 (Legal

Notice No. i,89 of 2020) in compliance with the law.

17. The Kenya Revenue Authority sought views from the public and stakeholders through a

Public Notice dated Friday,zgth May,2020. The Authority received feedback from the

stakeholders who were in support of the proposed Regulations with few amendments.

Taking into consideration the advances in technology, the stakeholders recommended

review of some aspects of the Regulations which were incorporated in the final draft.

3.3 Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

18. The Regulations do not require a Regulatory Impact Statement within the meaning of
sections 6, 7 and 8 of the Statutory Instruments Act, as they are not likely to impose

significant costs on the community and will only affect persons registered under Section

34 of the Value Added Tax Act (No. 35 of 2013).

4.0 COMMITTEE RECOMMENDATION

lg.Having examined the Value Added Tax (Electronic Tax Invoice) Regulations,2020

against the Constitution, the Interpretations and General Provisions Act (Cap 2), the Value

Added Tax, Act (No. 35 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the

Committee recommends that the House approves the said statutory instrument in

accordance with section 67 of the Value Added Tax Act, (No 35 of 2013).

D"r.....\k\ 1-u >-(
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/-

Signed.
THE HON. KASSATT KAMKET, M.P.

(cHATRPERSON)

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tm (Electronic Tac
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5.0 ANI\TEXIIRES

l. Adoption List

2. Legal Notice No. 189 of 2020 and the Explanatory Memorandum

3. Committee Minutes
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COMMITTEE ON DELEGATED TEGISIATION

ADOPTION IIST

Adoplion of the Report on Considerolion of the Volue Added Tox (Electronic Tox lnvoice)
Regulotions,2O2O (Legol Notice No. 189 of 2O2O)

We, lhe undersigned, hereby sffix our signolures to this Report lo offirm our opprovol:

DATE, ttB ?nLl

2.

il.

14.

15.

5

6.

HON. IYIE'VIBER SIGNATUREn
I Hon. Komkel Kossoil, MP (Choirperson)

Hon. Muriuki Nlogoguq, MP ( Vice Choirperson)
I

\
trA

3 Hon. Cecily Mborire, MGH, MP \\
,t

4 Hon. lsooc Woihenyo Ndirongu, MP

Hon. Alice Wohome, MP

Hon. Doniel Moonzo, MP

7 Hon. Robert Mbui, MP

8 Hon. Mortho Wongori, MP

I Hon. Ronold Kiprotich Tonui, MP

--
to. Hon. Timothy Wonyonyi, MP lrn

Hon. Williom Komoti, MP

12. Hon. Gideon Mulyungi, MP
,v

t3. Hon. George Gitongo Murugoro, MP I

Hon. Jennifer Shomollo, MP

Hon. Munene Wombugu, MP

t6. Hon. Pqlrick Koriuki Moriru, MP
,\[ /)

17. Hon. (Dr.) Wilberforce Oundo, MP
( 6

I8. Hon. Abdi K. Tepo, MP

t9. Hon. Williom Cheptumo, MP

20. Hon. Sommy Seroney, MP

21. Hon. Roberl Gichimu, MP

22 Hon. Edith Nyenze, MP

N
23 Hon. Tindi Mwole, MP



MINUTES OF THE 7TIJ SITTING OF TIIE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TIIURSDAY,4TH FEBRUARY, 2O2O AT IO.()O A.M. IN BARAZA

2 CONFERENCE ROOM AT THE WHITESANDS R-ESORT, MOMBASA

PRESENT

l. The IIon. Kassait Kamket, M.P.

2. The IIon. Muriuki Njagagua, M.P.

3. The Hbn. WaihenYa Ndirangu, M.P.

4. The Hon. Alice Wahome, M.P.

5. The Hon. Cecily Mbarire, MGH, M.P.

6. The Hon. Daniel Maanzo, M.P.

7. The Hon. Kamoti Mwamkale, M.P.

8. The Hon. Martha Wangari, M.P

9. The Hon. Robert Mbui, M.P.

10. The Hon. Ronald Tonui, M.P.

11. The Hon. Timothy WanyonYi, M.P.

l2-The Hon. @r.) Wilberforce Oundo, M.P

13. The Hon. Abdi Tepo, MP

14. The Hon. Edith Nyenze, M.P

15. The Hon. George Murugara, M.P.

I6.The Hon. Gideon MulYungi, M.P.

17. The Hon. Jennifer Shamalla, M.P.

18. The Hon. Munene Wambugu, M.P

19. The Hon. Patrick Mariru, M.P.

20. The Hon. Robert Gichimu, M.P.

21. The Hon. Sammy SeroneY, M.P.

22.The Hon. TindiMwale, M.P.

ABSENT WITH APOLOGY

The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Sec retariat

Chairperson
Vice Chairperson

(Virtual Attendance)

l. Mrs. Florence Abonyo-Atenyo - Director, Audit, Appropriations & Other Select Committees

2. Ms. Susan Maritim - Senior Clerk Assistant

3. Mr. Mohamed Jimale - Clerk Assistant II
4. Mr. Dima Dima - PrincipalLegal Counsel

5. Mr. Charles Ayari - Superintendent of Electronics (Audio)

6. Mr. Anthony Wamae - Serjeant-at-Arms

7. Ms. Beatrice Auma - Personal Secretary

8. Ms. Mary Otieno - Office Superintendent

9. Ms. Yvonne Kiprop - PuPil
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MIN.NO.A[A/CDLiaO?IIOzi PRAYERANDPRELIMINARIES

The meeting commenced at 10.30 a.m. with the Prayers.

MIN.NO. /NA/CDL/202I/026 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2020 (L.N. 188 OF

2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added

Tax (Amendment) Regulations,Z}Z} (L.N. 188 of 2020) as proposed and seconded by Hon. Jennifer

Shamalla, M.P and Hon. Edith Nyenze, MP, respectively.

MIN.NO. /NA/CDL/2O2IIO27 ADOPTION OF THE REPORT ON TIM,
CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020

(L.N. 189 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added

Tax (Electronic Tax Invoice) Regulations,2020 (L.N. 189 of 2020) as proposed and seconded by

Hon. Timothy Wanyonyi, M.P and Hon. Kamoti Mwamkale, MP, respectively.

MIN.NO. /NA/CDL/2O2IIO28 ADOPTION OF TIIE REPORT ON THE
CONSIDERATION OF THE VALTIE ADDED TAX

@IGITAL MARKET PLACE ST'PPLY)

REGULATTONS,2020 (L.N. 190 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added

Tax (Digital Marketplace Supply) Regulations ,2020 (L.N. 190 of 2020) as proposed and seconded

by Hon. Sammy Seroney, M.P and Hon. Waihenya Ndirangu, MP, respectively.

MIN.NO. /NA/CDL/2O2IIO29 ADJOURNMENT

The meeting was adjourned at 12.05 p.m. to be reconvened the same day at 2.30 p.m. at the same

?:\
l)

venue

Signed ort"...\PJ.
->:>-{

HON. KASSAIT KAMKET, M.P.

(CIIAIRPERSOI9

2lPage



MINUTES OF THE 3RD SITTING OF THF' COMMITTEE ON DELEGATED LEGISLATION
ImLD ON TrrESDAy,2ND FEBRUARY,202t AT 10.30 A.M. rN BARAZA 2 COIYFERENCE

ROOM AT TIIE WIIITESA}IDS RESORT, MOMBASA

PRESENT

13. The Hon
14. The Hon
15. The Hon

/6. The Hon
17. The Hon
18. The Hon

19. The Hon
20. The Hon
21. The Hon

22. TheHon

Abdi Tepo, MP
Edith Nyenze, M.P

George Murugara, M.P.

Gideon Mulyungi, M.P.

Jennifer Shamalla, M.P.

Munene Wambugu, M.P

Patrick Mariru, M.P.

Robert Gichimu, M.P.

Sammy Seroney, M.P.

TindiMwale, M.P.

l. The Hon. Kassait Kamket, M.P.

2. The IIon. Muriuki Njagagua, M.P.

3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. Alice Wahome, M.P.

5. The Hon. Cecily Mbarire, MGH, M.P.

6. The Hon. Daniel Maanzo, M.P.

7. The Hon. Kamoti Mwamkale, M.P.

8. The Hon. Martha Wangari, M.P

9. The Hon. Robert Mbui, M.P.

10. The Hon. Ronald Tonui, M.P.

11. The Hon. Timothy Wanyonyi, M.P.

12. The Hon. (Dr.) Wilberforce Oundo, M.P

Chairperson
Vice Chairperson

(Virtual Attendance)

Director, Audit, Appropriations &. Other Select

Senior Clerk Assistant

Clerk Assistant II
Principal Legal Counsel

Superintendent of Electronics (Audio)

Serjeant-at-Anns

Personal Secretary

Office Superintendent

Pupil

ABSENT WITII APOLOGY

The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

1. Mrs. Florence Abonyo-Atenyo

Committees

2. Ms. Susan Maritim
3. Mr. Moharned Jimale

4. Mr. Dima Dima

5. Mr. Charles Ayari

6. Mr. Anthony Wamae

7. Ms. Beatrice Auma

8. Ms. Mary Otieno

9. Ms. Yvonne Kiprop
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The National Treasury and Planning

1. Hon. (Amb) Ukur Yattani, EGH- Cabinet Secretary

2. Mr. Geoffrey Malombe - Senior Deputy Director Accountant General

3. Mr. Livingstone Bumbe - Deputy Director/Economist

4. Ms. CPA Isabella Kogei - Asst. Director, Budget/Parliamentary Liaison Officer

5. Mr. Chris Huka - Adviser to the Cabinet Secretary

6. Mr. Paul J. Oyire - Communication Advisor to the CS

Kenya Revenue AuthoritY

1. I\4r. Maurice Oray

2. Mr. Andrew Osiany

3. Mr. Ephraim Munene

4. Ms. Sheila Aduvagah

5. I{r. Lindstrom Kinoti

PriceWaterhouseCoopers

1. Mr. Job Kabochi
2. Ms. Edna Gitachu

- Deputy Commissioner, Corporate Tax Unit
- Chief Manager, Stakeholder engagements

- Manager, Policy and Tax Advisory

- Assi stant Manager/Parl iamentary Liai son Offi cer

- Supervisor, Policy and Tax Advisory

- Director, PwC

- Senior Manager, PwC

()

MIN.NO. INNCDLIaO?IIOO9 PRAYER AND PRELIMINARMS

The meeting commenced at 10.00 a.m. with the Prayers.

MIN.NO. /NA/CDL/2021IO1O CONSIDERATION OF'THE VALUE ADDED TAX
(DIGITAL MARKETPLACE SIJPPLY) REGULATIONS,
2020 (L.N. 190 OF 2020\

The Regulations seek to facilitate the implementation of VAT on supplies of services made in Kenya

through a digital marketplace by non-resident suppliers who have no physical presence in the country.

This will create a create a level playing field for all players by providing a mechanism for collection of
consumption tax in the digital space and counter the unfair advantage previously enjoyed by non-resident

suppliers over local suppliers.

The Regulations also seek to address the scope of taxable supplies in the digital marketplace.

The Regulations further provide a simplified framework for VAT registration of non-residents supplying

taxable services in Kenya through a digital marketplace.

Submissions by PriceWaterhouseCoopers Ltd

PriceWaterhouseCoopers Ltd. led by Mr. Job Kabochi, a Director at the firm and accompanied by Ms.

Edna Gitachu, Senior Manager made the following submissions -
(i) Regulation 16: Paragraph 3 of Part II of the First Schedule to the VAT Act,2013 has exempted

from VAT the supply of education services. It goes further to define education services to mean

education provided by a pre-primary, primary, or secondary school, a technical college or

university and an institution established for the promotion of adult education, vocational training

or, technical education. There is need for clarity that these supplies shall preclude the supply of
education services as laid out above whether or not they are provided through electronic means.

i1

2lPoge

a



Proposal: Amend Regulation 16(i) as follows:

..distance teaching through pre-recorded medium or e-learning including supply of online

courses and training excluding education services which are exempted from VAT under

paragraph 3 of Part II of the First Schedule to the VAT Act, 2013 regardless of whether

such education services are provided through electronic means."

(ii) Regulation 17: The Regulations have not provided for application of tax on B2B supplies by a

supplier who is already registered for VAT in Kenya by virtue of providing B2C supplies. Further,

to minimize the risk of double taxation on B2C supplies, the Regulations should also provide

clarity that B2C transactions taxed under the Regulations will not be subject to VAT on imported

services.

Proposal: Amend Regulation 17 as follows:

L. *17 Q\ Where the supply under regulation 3 (read as 16 in the published regulations)

is made in a business-to-business transaction, the provisions of section 10 shall apply

regardless of whether the non-resident supplier is registered for VAT or not."

b. Insert -
*17 (6) Where the supply under regulation 3 (read as 16 in the published regulations)

is made in a business to consumer transaction, the provisions of section 10 shall NOT

apply."

(iii) Regulation l8: Section 34 (1) of the VATAct,2013 provides that a person shall be liable to be

registered for VAT when the person has made or expects to make taxable supplies, the value of
which is five million Kenyan Shillings or more in revenue over a period of 12 months. VAT is

imposed on B2C supplies made on a digital marketplace (as stated in Regulation 17) by virtue of
the supplies being deemed to have been made in Kenya, as such Section 3a(l) of the VAT Act

should apply. Separately, and in order to minimize any interpretational disputes, there is a need to

clarify and to align the Regulations to the primary VAT legislation.

Proposal: Amend Regulation l8 (l) as follows:

Insert (c) "Registration under this Regulation is subject to value of taxable supplies

threshold set out in Section 34 (l) of the VAT Act,2013."

(iv)Regulation 23: Whilst it is expected that invoices will be issued in foreign currency, the

Regulations have not indicated whether value of these invoices need to be translated into the

Kenyan Shillings equivalent on the face of the invoice and, if so, the currency conversion rate to

be applied on these invoices.

Proposal: Regulation 23 be amended to provide clarity on whether invoices raised in foreign

currencies need to be translated to the Kenyan Shillings equivalent, the value of which is to

be displayed on the face of the invoice. And, if so, the appropriate currency conversion rates

to be used such as foreign exchange rates published by the Central Bank of Kenya.

(v) Regulat iott 24: The Regulations have restricted claiming of tax by BZC suppliers for business-to-

consurner transactions made on a digital marketplace. Section 17 of the VAT Act provides that a

registered person shall be entitled to input tax deduction incurred on a taxable supply to the extent

that the same was used to make taxable supplies. This Regulation, therefore, contradicts the

primary VAT legislation on input tax deduction. 
3l p a g c



Proposal: Amend Regulation 24 as follows: "A deduction of input tax by a supplier shall be

allowed for business-to-consumer transactions for a supply on a digital marketplace, but

only to the extent that the input tax was incurred to make taxable supplies in Kenya."

(vi)Regulation 25: Section 16 of the Tax Procedures Act, 2015 ("the TPA, 2015") places an

obligation to collect and account for tax on the person making the supply notwithstanding the fact

that that such a person has appointed a tax representative. The Regulations seem to contradict the

TPA by irnposing an obligation to collect and account for tax on the intermediary regardless of
whether or not the supplier of the services is registered for VAT. Further, this requirement goes

against the principles ofbasic contract law and agency/principal relationships.

Proposal: Amendment of Regulation 25(2) as follows:

"Where an intermediary whose place of business is in Kenya makes a digital marketplace

supply on behalf of another person, the intermediary shall be required to charge and

account for the VAT on such supplies in line with the VAT status of the principal."

(vii)Regulation 28: Section 67(2) of the VAT Act, 2013 provides that Regulations made under

section 67 section shall be tabled before the National Assembly for approval before they take

effect.

Proposal: Amend Regulation 28 to allow taxpayers sufficient time for registration following
the approval of the Regulations as follows -

"a supplier on a digital marketplace from an export country who is required to register

under these Regulations shall apply to the Commissioner for registration within six

months from the date these Regulations are approved by the National Assembly as

envisaged by section 67 of the VAT Act, 2013.'

National Treasury's response to PwC's concerns

The National Treasury responded as follows to PwC's concerns -
(i) Regulation 16 relating to VAT on educational services: VAT on e-commerce was first

introduced in September 2013 following the enactment of the current VAT Act,2013. The

Regulations under the VAT Act exempts tax on some of the educational services and some

services relating to education account for VAT payment. Section 8 of the VAT Act requires

non-residential suppliers of electronic services to account for VAT on their supplies to non-

registered recipient in Kenya.

(ii) Regulation l7 relating to business-to-business transactions: Businesses are required to pay for

VAT and later claim for VAT refunds. The risk of double taxation does therefore not arise.

(iii) Regulation 18 on currency conversion: the conversion of foreign currency is undertaken

administratively for non-residents who transact business in Kenya.

Committee Observations

Having examined the Regulations, the Committee observed THAT -
1. Statutory Timelines - Section 11 of the SI Act

The Regulations were published in the gazette on 10th September, 2020 vide as L.N. No. 190 of 2020,

submitted to the Clerk of the National Assembly on 9th Octob er,2020 and laid on the table of the House

i.^ i
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on l5thOctober, 2020beingwithin the requisite statutory tirnelines under section 11(l) of the Statutory

Instruments Act, 2013.

2. Consultations/Public Participation - Section 5 of the SI Act

Articles l0 and 118 of the Constitution and section 5 of the Statutory Instruments Act require that the

regulation-making authority conducts public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken by

submitting copies of evidence stakeholder forums held in the development of the Value Added Tax
(Digital Marketplace Supply) Regulations,2020 (Legal Notice No.190 of 2020). Various stakeholders

and industry players including Netflix, Bolt, KEPSA, Anjarwalla & Khanna Advocates and Africa
Practice were consulted and their input factored in the final draft. A Public Notice dated Friday,Zgth

May,2020 was also submitted.

3. Regulatory Impact Statement - Sections 6,1 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7, and 8

of the Statutory Instruments Act, as they are not likely to impose significant costs on the community and

will only affect the non-resident digital market suppliers who had for a long time enjoyed unfair
'exemption'.

Committee Resolution

Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020 against the

Constitution, the Interpretations and General Provisions Act (Cap 2),the Value Added Tax, Act (No.35

of 2013) and the Statutory Instruments Act (No. 23 of 2013), the Committee resolved to approve the said

statutory instrument in accordance with section 67 of the Value Added Tax Act (No. 35 of 2013).

The decision to approve was proposed by Hon. Robert Mbui, M.P and seconded by Hon. Tindi Mwale,

M.P.

MIN.NO. IN N CDL I 202 I/() 1 1 ADJOURNMENT

The meeting was adjourned at 1.45 p.rn. to be reconvened the same day at 3.00 pm at the same venue.

Signed n,t"...$fu;H
HON. KASSAIT KAMK-ET, M.P.

(crrArRPERSO19
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Patrick Mariru, M.P.
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ABSENT WITH APOLOGY

The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

2

J

4

5

6

7

8

9

Mrs. Florence Abonyo-Atenyo
Comrnittees

Ms. Susan Maritim

Mr. Mohamed Jimale

Mr. Dima Dima

Mr. Charles Ayari

Iv{r. Anthony Wamae

Ms. Beatrice Auma

Ms. Mary Otieno

Ms. Yvonne Kiprop



n

The National Treasury and Planning

1. Hon. (Arnb) Ukur Yattani, EGH

2. Mr. Geoffrey Malombe

3. Mr. Ronald Inyangala

4. Mr. Livingstone Bumbe

5. Ms. CPA Isabella Kogei

6. Mr. Chris Huka

7. Mr. Paul J. Oyire

Kenya Revenue AuthoritY

l. Mr. Maurice OraY

2. Mr. Andrew OsianY

3. Mr. Ephraim Munene

4. Ms. Sheila Aduvagah

5. Mr. Lindstrom Kinoti

Capital Markets AuthoritY
l. Mr. Jairus Muaka

2. Ms. Josephine Kang'ong'a

PricewaterHo useCoopers

1. Mr. Job Kabochi

2. Ms. Edna Gitachu

- Cabinet Secretary

- Senior Deputy Director Accountant General

- D/Director, Financial Sectoral Affairs Department

- Deputy Director/Economist
- Asst. Director, BudgetiParliamentary Liaison Officer

- Adviser to the Cabinet SecretarY

- Communication Advisor to the CS

Deputy Commissioner, Corporate Tax Unit

Chief Manager, Stakeholder engagements

Manager, Policy and Tax Advisory

Ass istant Manager/Par I iamentary L iaison Offi cer

Supervisor, Policy and Tax Advisory

Snr. Manag er, Legal Framework

Manager, Regulatory Framework

Director, PwC
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Kenya Depositors Insurance Corporation

1. Mohamud A.Mohamud - Chief Executive Officer

2. Ms. Eunice Kitche-Oduor - Head of Legal

MIN.NO./NA/CDL/2O2IIOO5 PRAYERANDPRELIMINARIES

The meeting commenced at2.35 p.m. with Prayers.

MIN.NO. /NA/CDL/202I/OO6 CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2020 (L.N. 188 OF

2020)

The Committee was informed that the Regulations seek to amend the Value Added Tax

Regulations,20lT by deleting Regulation 9, which required that a registered person who

makes a taxable supply shall, at tax invoice at the time of supply, furnish the purchaser with a

tax invoice.

Committee Observations

The Committee observed THAT -

2lPage
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1. Statutory Timelines - Section Ll of the SI Act

The Regulations were published in the gazette on 25s September, 2020 vide as L.N. No. 188 of
2020, submitted to the Clerk of the National Assembly on 9ft October, 2020 and laid on the table

of the House on 15ff October, 2020 being within the requisite statutory timelines under section

1l(1) of the Statutory Instruments Act,2013.

2. Consultations/Public Participation - Section 5 of the SI Act

Articles 10 and 118 of the Constitution and section 5 of the Statutory Instruments Act require that

the regulation-making authority conducts public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken

by submitting evidence of stakeholder forums held in the development of the Regulations.

3. Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6,7,

and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the

community and will only affect persons registered under Section 34 of the Value Added Tax, Act

(No.35 of 2013).

Committee Resolution

Having examined the Value Added Tax (Amendment) Regulations,2020 against the Constitution,

the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value Added Tax Act

(No.23 of 2013) and the Statutory Instruments Act (No.23 of 2013), the Committee resolved to

approve the said statutory instrument in accordance with section 67 of the Value Added Tax Act,

(No 35 of 2013).

The decision to approve was proposed by Hon. George Murugara, M.P and seconded by Hon.

Edith Nyenze, M.P.

MIN.NO. /NA/CDL/2O2IIOO7 CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020

(L.N. 189 OF 2020)

The Regulations provide a legal framework to govern the use of Electronic Tax Registers in

accordance with Section 43(a) of the Vahie Added Tax Act (No. 23 of 2013) in order to provide

for the interpretation, scope of application, use of the register, tax invoices and transmissions

thereof, obligations of the user and creates offences for non-compliance and contravention.

The Regulations also seek to enforce the VAT compliance and minimize fraud and tax evasion by

obligating a registered business to generate a tax invoice.

The use of electronic tax register by registered persons will provide for standardization and

uniformity of tax invoices generated and enhance effective compliance and enforcement measures

by minimizing VAT fraud. The use of electronic tax registers will also ensure enhanced

administration of VAT.

I
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Commiffee Observations

The Committee observed THAT -
1. Statutory Timelines - Section 11 of the SI Act

The Value Added Tax (Electronic Tax Invoice) Regulations,2020 were published in the gazette on

lOm September, 2020 vide as L.N. No. 189 of 2020, submitted to the Clerk of the National

Assembly on 9m October, 2020 and laid on the table of the House on l5th October, 2020 being

within the requisite statutory timelines under section l1(1) of the Statutory Instruments Act,20l3.

2. Consultations/Public Participation - section 5 of the sI Act

The regulation making authority demonstrated that public participation was adequately undertaken

by submitting copies of evidence stakeholder forums held in the development of the Value Added

(Electronic Tax Invoice) Regulations, 2020 (Legal Notice No.l89 of 2020) in compliance.with the

law.

The Kenya Revenue Authority sought views from the public and stakeholders through a Public

Notice dated Friday,zgnMay,2020. The Authority received feedback from the stakeholders who

were in support of the proposed Regulations with few amendments. Taking into consideration the

advances in technology, the stakeholders recommended review of some aspects of the Regulations

which were incorporated in the final draft.

3. Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7

and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the

community and will only affect persons registered under Section 34 of the Value Added Tax Act

(No. 35 of 2013).

Committee Resolution

Having examined the Value Added Tax (Electronic Tax Invoice) Regulations,2020 against the

Constitution, the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value

Added Tax Act (lrIo. 23 of 2013) and the Statutory Instruments Act Q'io. 23 of 2013), the

Committee resolved to approve the said statutory instrument in accordance with section 67 of the

Value Added Tax Act, (No 35 of 2013)'

The decision to approve was proposed by Hon. Alice Wahome, M.P and seconded by Hon. Martha

Wangari, M.P.

MIN.NO. /NA/CDL/2021/OO8 ADJOURNMENT

The meeting was adjourned at 5.15 p.m. to be reconvened the following day at 10.00 a.m. at the

same venue.

I.r

,

{'r

/

HON. KASSAIT KAMKET, M.P.

(CITAIRPERSON)

Signed D"t"...\.:!'-{.. ::..H.....
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LeceLNorrce No. 188

THEVALUED ADDEDTAX ACT

(No.35 of 2013)

IN EXERCISE oF the powers conferred by section 67 of Value
Added Tax Act, 2013, the Cabinet Secretary for the National Trcasury
and Planning makes the following Regulations-

THE VALUE ADDED TAX (AMENDMENI) REGULATIONS,
2020

l. These Regulations may be cited as the Value Added Tax
(Amendment) Regulations, 2020.

2. The Valuc Addcd Tax
deleting regulation 9,

Rcgulations, 2017, amended by

Made on the l0th September,2020.

Cabinet Secretary for National Treasury and Plaruing.

LEcALNorrceNo. 189 -
-;- THE VALUE ADDED TAX ACT

(No.35 oI20L3)

THE VALUE ADDED TAX (ELECTRONIC TAX INVOICE)
REGULATIONS.2O2O

ARRANGMENT OF REGULATIONS

Regulation

1-Citation

2-Intcrpretation

3-Application

4- Use of a register

5-Availability of a register

6-Obligations of a user of a register

7-Tax invoices, credit notes and debit notes

8-Spccifications of a rcgistcr

9-Transmission of invoice data and security

l0-Offence

I 1 -Transitional provisions

Citation.

L.N.54/2017
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THE VALUE ADDED TAX ACT

(No.35 of20l3)

IN EXERCISE of the powers confered by section 67 of Value
Added Tax Act, 2013, the Cabinet Secretary for the National Treasury
and Planning makes the following Regulations-

THE VALTIE ADDED TAX (ELECTROMC TAX TNVOTCES)
REGULATIONS,2O2O

3. These Regulations may be cited as the Value Added Tax
(Electronic Tax Invoices) Regulations, 2020.

4. In these Regulations, unless the context otherwise requires-

"authorised officer" means an officer appointed under section 3
ofthe Tax Procedures Act,2015;

"Personal Identification Number" or *PIN" has the meaning
assigned to it under section 2 ofthe Tax Procedures Act,2015;

'register" means aD electronic tax invoicing or receipting system
that is maintained and used in accordance with these Regulitions; and

"uEer of a register" means a person registered under section 34.

5. These Regulations shall apply to a person registered under
section 34 of the Act.

Citatlon.

Intcrprctation.

No. 29 of 2015

No.29 of20IJ

Application,

6. (l) A user of a register shall use the register in accordance Usc ofa registcr
with these Regulations and ensure that-

(a) each sale is recorded with the use ofthe register;

(b) an invoice is generated in respect of each sale;

(c) each invoice generated in respect of each sale shall contain
the information specified in rcgulation 7.

(2) The user of the register shall-

(a) transmit or deliver the invoice generated witb rcspect !o a
purchase to the purchaser; and

(b) transmit or deliver the invoice details to the Commissioner in
accordance with regulation 9 (a) .

(3) A register shall be exclusively used by the registered user of
that register.

7. (l) The user of a register shall ensure continuity of operations
of the register if there is an intenuption of power supply.

Availobility of a
register.
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(2) Where a user of a rcgister cannot use the register for any
reason, the user shall-

(4, nonry ne uommtssroner tn wntrng wlthm twenty-tour hours
of the user's inability to use the register; and

@) record sales using any other means as may be specified by
the Commissioner.

(3) Once the user of a register is able to use the register, the user
shall enter into the register the sales recorded under paragraph (2) (b).

8. (l) A user of a register shall- Obligations of thc
user of o rcgistcr.

(a) ensute availabitity ofthe register at the point ofsale;

(b) facilitate the inspection of thc register by an aurhorised
officcr;

(c) ensurc the registcr is rcgularly serviccd to ensure the
rcgister's proper functioning at all times;

(d) keep and maintain a rcgistcr ledger in which a record of the
servicing of thc rcgistcr shall be entered and which shall
contain-

(i) the name and address of thc person scrvicing the
register; and

(ii) an entry foreach time the register is serviced, describing
the servicing and shall be signed by the person
performing the service; and

(e) comply with such other requirements aE may be spccified by
the Commissioner.

(2) Where a user of a register intends to discontinue the use of a
register due to-

(a) closure ofbusiness;

(b) cessation to supply vatablc supplies; or

(c) any other reason,

that user shall notify the Commissioner, in writing, of the
intended discontinuarion within thirfy days prior to the discontinuation.

(3) Where a notification has been madc under paragraph (2), the
Commissioner may, by noticc in writing and tvithin thirty days, retire
the register.
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9. (l) A tax invoice generated from a rcgister shall contain-

(a) the PIN oftbe registered user ofa register;

(b) the time and date of issuance;

(c) the serial number of the invoice;

(d) the buyer's PIN;

(e) the total gross amount;

(D the total tax amountl

(g) the item code of supplies (for excmpt, zero-rated and other
rate supplies) as provided by the Commissioner in
accordance with the Act;

(h) a brief description of goods and services;

(i) the quantiry of supply;

0) tne unir of measure:

(k) the tax rate charged;

(l) the unique register identifier;

(m) the unique invoice identifier:

(n) a quick response (QR) code; and

(o) any other requirement as may be specified by the
Commissioner.

(2) Where a user of a register issues a credit note or debit note,
the credit note or debit note shall indicate the PIN and invoice number
to which the supply relates.

10. A regisrcr shall-

(a) be capable of interconnectivity with information rcchnology
networks;

(b) have sufficient storage to maintain records;

(c) display clear messoges in the official languages;

(d) be securc and tampcrproof; and

(e) be capable of-

Tax invoiccs,
crcdit rotcs sod
dcbit notee,

Specificatiols of a
registcr.
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(i) integrating with the Authority's systems;

(ii) transmitting or connecting to a device that wil transmit
thr recorded Clta te *re e..stemsi

(iii) allorving updates for any changes in the tax laws; and
(iv) capturing the information required under these

Regulations.

I l. A register shall bc capable of_ Transmission of

(a) transmitting to the Authority's system the tax invoicc data
and the end of day summaly of the respective day,s data in
thc manner specified by the Commissioner:

(b) printing or providing stored data;

(c) storing data in an unintelligible manner ro persons not
authorised to access it;

(d) maintaining the integrity of the data;

(e) sccuring authentication flor authorised user-s;

(f) capturing the log ofall activities; and

(g) assigning a unique identifier to each invoicc.
12. (l) A person commits an offencc if that person_
(a) fails to comply with any of the provisions of these

Regulations; or

, (b) 
Smpgrs, manipulates or interferes with the proper
functioning of thc register.

. .. (2) A person convicted of an offence under these Regulations
shall be liable to pay the penalty specified under section 63 of t-he Act.

13. A person who is registered undersection 34 of the Act shall
comply with these Regurations within a period of rwclve months from
the coming into operation of thesc Regulations:

Providcd that-
(a) wfele the person is unable to comply with these Regulations

within the period specified under this ,egulation, that person
shall apply to the Commissioner for thl extension oi time
which shall not exceed six months; and

(b) tlrg applicarion under paragraph (a) shall be made at least
thirty days before the expiry ofthe period specified.

Date the l0th September,ZO}}.

UKUR YATANI,
Cabinet Secretary for National Treasury and planning.

invoice data and
sccurity.

Offcnce.

Transitionnl
provisions.
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LECrALNoncENo.l90 _
fu-vru,uEADDED TAx Acr

(No.35 ol?-OL3)

THE VALUE ADDED TAX (DIGITAL MARKETPI_A,CB SUppLy)
RECIUIATTONS,2O2O

ARRANGEMENT OF REGULATIONS

Regalatlon

l-Citation
2-Intcrpretation

3-Scopc of axable supply through digital markctplace

4-Application of tax

5-Registratlon

6-Appointment of .tax r€presentatives

7-Simplified tax rcgistation fiarncwork

8-Place of supply

9-Time of supply

lO-Exemption from issuiug electronic tax invoice

1l-Claim for lnput tax

l2-Accounting for and payment of tax

I 3 -.Acrendment of retums

I 4-Offsucss rnd pcnalties

I 5 -Transitiord pmvisions

il
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THE VALUE ADDED TAX ACT

(No.35 oJ20L3)

Ttttps$of
,LAtr&-N ftaHAfo&?

2020

IN EXERCISE of the poweni confered by section 5 (8),as read
with section 67 of the Value Added Tax Act,2013, thc Catiinct
Secrelary for the National Treasury and Planning makes the follorving
Regulations-

THE VALUE ADDED TAX (DIGMALMARKETPLACE SUPPLY)
REGULATIONS,2O2O

14, These Regulations may be cited as the Value Addcd Tax
(Di gital Marketplace Supply) Regulations, 2020.

16. Taxable supplies made through a digital marketplace
include-

(a) downloadable digital contcnt includirig downloadable mobile
applications, e-books and films;

R.k.T,N?hTt

ry

(e)

15. In thesc Regulations, unless the context otherwise requires- lntcrprctation.

"business-to-business transaction" means d transaction betwcen a

supplier from an export country to a tax registered or non-registcred
business entity in Kenya that is required to account for tax on imported
services under section 10;

"business-to-consumer transaction" means a transaction between
a supplier from an export country and a consumer in Kenya;

"digital marketplace supply" means the supply of a service made
on a digital marketplace;

"digital marketplace" has the meaning assigned to it in section 5

"export country" means any country other than Kenya and
includes any place which is not situated in Kenya;

"intermediary" means any person who facilitates the supply of
services through the digital marketplace and is responsible for issuing
invoices or collecting payments for the supply;

"Personal Identification Number" or' "PIN" has the meaning
assigned to it in scction 2 of the Tax Procedures Act, 2015;

"recipient", in relation to any supply of services, means the
person to whom thc supply is made;

"tax" has thc meaning assigned to it under section 2 (l); and

"tax period" means a calendar month

Citation

Scopc of taxoblc
supply through r
digitat
marketplacc.
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(b) subscription-based media including news, magazines and
journals;

(c) over-the-top services including streaning television shows,
films, music, podcasts and any form of digital content;

(d) software programmes including software, drivers, website
filters and firewalls;

(e) electronic data management including website hosting,
online'data warehousing, file-sharing and cloud storage
services;

(f) music, and games;

(g) search engine and automated helpdesk services including
customisable search engine services;

(h) tickes for live events, theatres or restaurants;

(i) distance teaching through pre-reconded media or e-learning
including online courses and training;

CI) digital content for listening, viewing or playing on any audio,
vizual or digital media;

(k) services that links the supplier to the recipient including
kanspoft hailing services or platforms;

(l) electronic services under section 8 (3); and

(m) any other service provided through a digital marketplace that
is not exempt under the Act.

17. (1) Tax shall apply to raxable supplies specified under
regulation 3 when supplied in Kenya.

(2) Where the supply under regulation 3 is made in a business-to-
business transaction, the provisions of section 10 shall apply.

(3) A business entity that is required to account for the value
added tax on taxable supplies made on a digital marketplace under
section l0 shall notify the supplier from the export country that the
supplier is not rcquired to account for the tax in Kenya for the supply.

(4) Where the supplier from an export country is notified as
provided under paragraph (3), tbe supplier shall not be required to
charge the tax on the supply !o the business entity.

(5) Where a business entity fails to notify the supplier under
paragraph (3) and the supplier charges tax, the business entity shall not
be allowed to deduct the.tax charged.

Applicotion of
Itrx.
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18. (i) A person supplying thc taxable services specified in Rcsistrotion.

regulation 3 shall register for tax in Kcnya if*

2055
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a recipient in Kenya in a business-to-consumer tfansaction;
and

(b) the person is conducting business in Kenya in accordance
with section 8 (2) and any of the follorving circumstances
apply-

(i) the recipient of the supply is in Kenya;

(ii) the payment for the services is made to the supplier in
the export country from a bank registered under the
Banking Act; or

(iii) the payment for the services that is made to the supplier
in the export country is authorised in Kenya

(2) A person from an export country who makes a business-to-
consumer supply of services to a recipient who is in Kenya shall
register for tax through a simplified tax registration framework in
accordance with regulation 7.

(3) A person registered under paragraph (2) shall declare and pay
tax on the supplies made on the digital marketplace at the mte specified
in section 5 (2) (b).

19. Despite regulation 5 (2), a person from an export country
making a business-to-consumer supply to a recipient in Kenya who
elects not to register in accordance with regulation 7 shall appoint a tax
representative in accordance rvith section l5A of the Tax Procedures
Act,20l5.

20. (l) A supplier from an export country who makes supplies
on a digital marketplace shall register under the simplified tax
registration framervork specified under this regulation.

(2) An application for registration under the simplified tax
registration framework shall be done through an online registration
form prescribcd by the Commiisioner.

(3) Thc information requircd for registration under paragraph (2)
shall includc-

(a) the name of the business including the business's trading
name;

(b) the name of the contact person responsible for tax matters;

(c) the postal address or registercd address of the busincss and
its contact person;

Appointment of
t0r
rcpresentati ve.s.

Simplificd tax
rcgistration
framework.
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(d) the telephone number of the contact person;

(e) the email address of the contact personl

(f) the websites or uniform resource locators (URLs) of the
supplier through which business is conducted;

(g) the n&tional tax identification number issued to the supplier
in the supplier's jurisdiction;

(h) tbe certificate of incorporation or registration issued to the
business in the country wherc the business is incorporated;
and

(i) any other information that the Commissioner may require.

(4) An applicant under paragraph (2) may be required to submit
!o the Commissioner additional'documents that may be necessary to
substantiate the information provided in the application.

(5) Upon registration under this regulation, the Commissioner
shall issue the applicant with a PIN for the purpose of filing returns and
the payment of tax.

(6) A person registered under this regulation who ceases to make
taxable supplies on a digital marketplace shall apply to the
Commissioner for deregistration in accordance with section 36.

21. (l) A supply on a digital marketplace shall be deemed to Placcofsuppty
have been made in Kenya wherc the recipient of the supply is in
Kenya.

(2) In determining whcther the recipient of a supply is in Kenya,
the Commissioner shall consider-

(a) whether the payment proxy including credit card or debit
card information and bank account detBils of the recipient of
the digital supplies is in Kenya; or

(b) whether the residencc proxy including the billing or home
addrcss or access proxy including intemet address, mobilc
country code of the SIM card of the recipient is in Kenya.

22.T1te time of supply on a digital marketplace shall be the Timeofsupply
earlier of-

(a) the date on which the payment for the supply is received in
whole or in part; or

(b) the date on which the invoice or receipt for the supply is
issued.
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23. A business-to-consumer supplier on a digital markctplace Exemptionfrom

from an export country who is registered under these Regulations shall issuing an

nol he reqrirpd tn iscrre on elcntrnnin fqv invnicc. clcctronic tax

Provided that the supplier shall issue an invoice or receipt
showing the value of the supply and the tax dcducted thereon.

24, A deduction of input tax by a supplier shall not be allowed claimforinput
for business-to-consumer transactions for a supply on a digital tax'

marketplace.

25. (L) The tax for a supply made on a digital marketplace from
an expoit country to a recipient in Kenya in a business-to-consumer
transaction shall be paid by the supplier or the tax representative of the
supplier.

(2) A registered person shall submit a retum in the prescribed
form and remit the tax due in each tax period to the Commissioner on
or before the twentieth day of the month following the end of the tax
period.

(3) Where an intermediary makes a supply on a digital
marketplace on behalf o[ another person, the intermediary shall be
required to charge and account for the tax on the supply whether such
other person is rcgistered for tax or not.

26. (l) Any amendments to a return submitted in accondance
with these Rcgulations shall be made in accordance with section 3l of
the Tax Proccdures Act, 20 t 5.

28. A supplier on a digital marketplace from an export country
who is required to register under thcse Regulations shall apply to the
Commissioner for registration within six months from the datc of
publication of these Regulations.

Dated the 10th September,2020.

UKUR YATANI.
. Cabinet Secretaryfor NationalTreasury and Plarning.

(2) Wherc an amcndment under paragraph (l) results in the
ovcrpaymcnt of tax, the amount overpaid shall be retained as a credit in
lavour of thc pcrson who overpaid and offset against the tax payable in
the subsequcnt tax pcriod.

27. A person who fails to comply with the provisions of thesc Penaltias

Regulations shall be liablc to thc pcnalties prcscribcd undcr thc Act or
the Tax Proccdures Act,2015.

Accounting fot
and payment of
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returns,
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LeoeLNorrcENo. 191

THE RETIREMENT BENEFITS ACT

(No.3 of 1997)

IN EI(ERCISE of the powers conferrcd by section 55 of the
Retirement Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations-

THE RETTREMENTBENEFTTS (FORMS AND FmS)
(AMENDMENT) RECULATIONS, 2020

29, These Regulations may be cited as the Retirement Benefits
(Forms and Fees) (Amcndment) Regulations, 2020.

30. Table G in the First Schedule to the Retirement Benefits
(Forms and Fees) Regulations, 2000 is amended by inserting the
following new row irimediately afterrow 14-

15. Debt instruments for the financing of lO%
infrastruchrre or affordable housing projects
approved under the Public Private Parlnerships Act,
2013 or as may be prescribed by the Cabinet
Secretary responsible for matters relating to
housing.

Dated the l4th September,Zl2}.

Citation.

LN. 12C2000.

l,lo. tJ of 20ll

UKUR YATANI,
Cabinet Secretary for Nartonal Treasury and Planning,

Leoer,NoncrNo. 192

T}IE RETIREMENT BENEFMS ACT
(No.3 oJ 1991)

IN EXERCISE of the powers conferred by section 55 of the
Retircment Benefits Act, 1997, the Cabinet Secretary for the National
Treasury and Planning makes the following Regulations-

THE RETIREMENT BENEFITS (MORTGAGE LOANS)
(AMENDMEND REct LATIONS, 2020

l. These Regulations may be cited as tbe Retirement Benefits
(Mortgage Loans) (Amendment) Regulations, 2020.

?. Rcgulation 3 of the Retirement Benefits (Mortgage Loans)
Regulations, 2009, hereinafter referred to as the principal Regulations,
is amended-

(a) by deleting the definition of"house".

(b) by inserting the following paragraph immediately after
paragraph (b) of the definition of "institution"-
(c) any other entity offering a rcsidential house for sale.

(c)by inserting the following new definitions in proper
alphabetical sequence-

Citation

L.N. 85/2009.
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"residential house" means a dwelling buih. wholly or in part for
thc provision of lesidential accommodation in urban or rural areas and
"house" -shall have fhe seme meflnrne ?s

"spouse" has the meaning assigned to it in section 2 of the
Marriage Act,20l4.

3. The marginal note to regulation l0 of the principal
Regulations is amended by inserting the rvords "in relation to the
assignment of benefis" immediately al"ter the word "trustees".

4. The principal Regulations arc amended by inserting the
following new Part immediately after regulation l2-

PART TII_PURCHASE OF RESIDENTIAL HOUSES

Application for 13. (l) A mcmber may utilise B portion of theapproval' member's accrued benefits to purchase a residential
house from an institution.

(2) Every scheme shall prescribe the minimum
requirements to be met by their members for an
application madc under these Regulations.

(3) Every scheme shall prescribe the procedure
to be followed in relation to the purchase of a
residential house under these Regulations.

(4) A member who wishes to utilise a portion
of the member's accrued benefits to purchasc a
residential house shall apply in writing to the trustees
in the manner prescribcd by the scheme.

(5) The trustees may require the applicant
under paragraph (4) to supply such additional
information as may be required for the processing of
the application.

(6) The trustecs shall determine thc application
under paragraph (4) within nincty days of the
application being lodgcd, and rvhere an application is
not granted, the trustees shall notify the applicant of
the reasons thereof in writing.

Po(ionof bcncfits. 14. (l) The portion available to a member for
the purchase of a residential house at the time of the
application under regulation l3 (4) shall be the lower
of-

(a) in a dcfined contribution scheme, an
amount not cxcecding forty per cent of the
member's accrued bcnefits:

Provided that such sum shall not excced
seven million shillings;

(b) in a defined bcnefits schemc, an amount
not exseeding forty pcr cent of the

No. 4 of 2014
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member's accrued benefits as determined
by an actuary;

Provided that such sum shall not excecd
seven million shillings; or

(c) the purchase price of the residential house
which shall not exceed the market value of
tbe residential house.

(2) The member may opt o utilise the
member's additional voluntary contributions to top
up the portion of the benefits available to the member
for the purchase of the residential house.

(3) The member's funds contained in a post-
retirement medical fund shall not be used to
determine the accrued retirement benelits of the
member or be used for the purchase of a residential
house under these Regulations.

(4) Where the applicant is a member of more
than one scheme that have been established by the
s:rme sponsor, the trustees shall, on the option of tbe
member, combine the member's accrued benefits in
determining the proportion available to the member.

(5) For the purpose of determining the amount
available to a membcr, the trustees shall take into
account-

(a) in the case of a defined contribution
scheme, the proportion of remitted
contributions; or

(b) in the case of a defined benefits scheme,
the frrnding level of the scheme where it
falls below one hundrcd per cent according
to the scheme's most recent actuarial
valuation.

Gencral requircments. 15. (l) Each scheme shall prescribe in the
scheme nrles the procedure to be followed when a
member wishes to utilise a pofiion of the member's
accrued benefits for the purchase of a residential
house.

(2) A rcsidential house eligible ro be purchased
under thesc Regulations shall only be a house that has
been certified for occupation before the intended
purchase.

(3) A member shall only be permitted to utilise
the member's accrued benefits only once for thb
purchase of a residential house under' these
Regulations.

(4) A member who is paid a pension by the
scheme, or who has taken early retirement, or has
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attained rctircmcnt agc shall not be eligible to utilise
a portion of the member's retirement bcnefits to
purchase a residential house.

(5) Wherc a member and the mcmber's spouse
are both members of the same scheme or different
schemes, the trustees shall prescribe in the schcme
rules the manner in which thc member and member's
spouse may combinc their accrued bencfits and
utilise the total amount for thc purchase of a

residential house.

(6) For thc purposc of determining the accrued
benefits of a membcr who has rctircd beforc attaining
retirement age, the funds applicd to the purchase of a
residential house under these Regulations shall-

(a) in the case of a defined contribution
scheme, be dccmed to have been drawn
from the mcmber's contribution togcther
with the earned investment income, and
any balance shall be applied from the
employer's contribution and employcr's
earned investment income thereon; and

(b) in the case of a defincd bencfits scheme, as
shall bc detcrmined by an actuary.

(7) Whcrc a member already has mortgage
facility from any other institution at thc time of the
application under regulation 13 (4), that mcmber
shall not be allowcd to utilise thc member's accrued
benefits to offset the balance on that mortgage
facility,

(8) The trustees of a schemc shall causc thc title
of the residential house to bc encumbered so as to
prevent the transfer of the house to any othcr person
unless any of thc Following occurs-

(a) the member retires bcforc aftaining
retircment age;

(b) the member dics;

(c) the member bccomcs incapacitated by ill
health or permanent disablcment to the
extcnt that it would occasion the member's
retiromcnt bcforc attaining rctircment age;
or

(d) the membcr is emigrating from Kenya to
another couotry without thc intcntion of
rcturning to Kenya, and approval has becn
granted by the Authority for the
encumbrance to be rcmoved.
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16. The trust€es of a scheme shall-

(a) consider applications under regulation 13
and determine whether or not they comply
with the provisions of the Act and these
Regulations;

(b) verify the institutions from which tbe
purchase of the residential house is to be
made in accordance with these
Regulations;

(c) ensure the terms of sale between the
member and the vendor of the residential
house are documented;

(d) retain copies of titles of all purchases of
residential houses under these R.egulations;
and

(e) keep and maintain records of all
transactions reladng to the purchase of
residential houses under these Regulations.

17. The trustees of a scbeme shall submit to the
Authority a report of tbe assignment of benefits and
purchase of residential houses by members at least
once in every three months from the date of the
cornmencement of thc financial year of the scheme.

18. Where a member utilises a portion of thc
member's accrued benefits for the purchase of a
residential house, the trustees shall be liable to the
member for the portion of the member's accrued
benefits that remain unutilised.

19. The member who rvishes to purchase a
residential housc under these Regulations shall bear
the transaction costs and taxes relating to the
purchase.

20. Any appeals against a decision of the
trustees in relation to the purchase of a rcsidential
house under these Regulations shall be heard and
determined in accordance with the provisions of the
Act.

2l . Thc Authority may require the trustees of a
scheme to submit for approval any information, rules
or procedures relating to the purchase of a residential
house under these Regulations.

22. All schemes shall amend their scheme rule's
to comply with the provisions of this Part within
twelve months from the date of the commencement
of these Rcgulations.

Dated the l4th September,Z0l0.

UKI.JR YATANI,
Cabinet SctetaryJor National Treasury and Planning
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LeoRuNorrcn No. 193

THE RETIREMENT BENEFMS ACT

,

(No.3 oft997)

IN EXERCISE of the powers conferred by section 55 (8)
Retirement Benefits Act, 1997, the Cabinet Secretary for thc National
Treasury and Planning makes the following Regulations-

THE RETIREMENT BENEFITS (UMBRELLA RETIREMENT
BENEFITS SCHEMES) (AMENDMENT) REGULATTONS, 2020

31. These Regulations may be cited as thc Retirement Benefits
(Umbrella Retirement Benefits Schemes) (Amendment) Regulations,
2020.

32. Regulation 2 of the Retirement Benefits (Umbrella
Retirement Benefits Schemes) Regulations, 2017, hereinafter refered
to as the principal Regulations, is amended-

(a) by delcting the dcfinition of "contract of service" and
replacing it rvith the following new dcfinition-
"contract of service" means an agreement whether oral or in
writing and rvhether expressed or implied, to employ or to
scrve as an employee for any period of time and includes a
contract of apprcnticeship and internship.

(b) by deleting the definition of "deed of adhercncc" and
replacing it with the following new definition-
"deed of adherence" means an instrument in writing between
an employer, the Urstecs and thc sponsor in which rhe
employer irrevocably undertakes and binds itselfto the trusts
of the scheme upon which the sponsor and thc rrustees in
reliance thereto have without other conditions admitted the
employer to join and participatc in thc provisions of
retircment benefits to its employees on the tcrms expressed
in the scheme rules.

(c) by deleting the definition of"existing scheme" and replacing
it with the following ncw definirion-
"existing scheme" means an umbrella scheme existing prior
to the commencement of these Regulations.

(d) by deleting the definition of "special rules" and rcplacing it
with the following new definition-
"special rules" means the rulcs that are unique to a specific
participating employer and ar.c binding to employees of the
participating employer who ars mcmbers of the scheme.

(e) by deleting the definition of "umbrella scheme" and
repiacing it with the following new definition-

Citation.

L.N.55/2017
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"umbrella scheme" means a retirement benefits scheme
established by a sponsor for the benefit of members
employed by participating employers including schemes
established under a written law.

(0 by inserting the following new
alphabetical sequence-

definition in proper

"partial liquidation" - means transfer of all assets and
liabilities attributable to the members related to a
rvithdrawing employer to another registered scheme, but the
scheme otherwise continues to function as a normal scheme
to the continuing participating employers.

33, Regulation 3 of the principal Regulations is amended
in paragraph (l) by deleting subparagraph (a) and replacing it wirh the
followin g new subparagraph -' (a) in case of an existing scheme, in Form I set out in the

Schedule.

34. Regulation 5 of the principal Regulations is amended
by deleting paragraph (l) and replacing it with the following new
paragraph-

(l) A sponsor of a scheme shall at all times have in its board
of directors and top management at least four persons who
are academically and professionally qualified in matters
relating to administration of schemes, insurance, Iaw,
accounting, actuarial science, economics, banking, finance. or
investmcnt of scheme funds and a person possessing at least
five years' experience in the administration of retirement
benefits schemes.

35. Thc principal Regulations are amended by deleting
regulation 6 and replacing it with the following new regulation-
Suitability of sponsor. 6. In order to determine tbe professional

suitability of a sponsor, the Authority shall have
regard to the following qualities, in so far as they are' reasonably determinable-

(a) the sponsor's general probity;

*' 
$" ji,l?XTIi fffffH,##Tfi;:
responsibilities attached !o marketing the
umbrella scheme;

(c) the diligence with which the sponsor is
Iikely to fulfil the responsibilities attached
to marketing thc umbrella scheme;

(d) qualifications and experience of the
sponsor's top management or directors in
adminisuation and management of trusts;

(e) the prcvious conduct and activities of the
sponsor in bueiness or financial matters

t
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and, in particular, to any evidence that any

of the directors or top management
personnel of the sponsor-
(i) has been convicted of the offence of

fraud, or any other offence of which
dishonesty is an element; or

(ii) has contravened thc provisions of any
law designed for the protection of
membcrs of thc public against
financial loss due to dishonestY,
incompetence or malPractice bY

pcrsons engagcd in the provision of
banking, insurance, investment or
other financial servicesl and

(0 any additional information as may be

necessary in determining the professional
suitability of a company proposing to
establish or operate an umbrella scheme.

36. Regulation 9 of the principal Regulations is amended
in paragraph (1)-

(a) by deleting subparagraph (g) and replacing it with the

following new subparagraPh -
(g) conditions under which an employer may ceasc making
contributions to the scheme.

(b) by dclcting subparagraph (h) and replacing it with the
lollowing new subparagraPh -
(h) conditions under which an employer may tcrminatc its

participation in the scheme:

(c) by deleting subparagraph (m) and replacing it with the

following new subparagraPh-

(m) the vesting of contributions immediately.

(d) by deleting subparagraph (o) and replacing it with the
following new subparagraPh -
(o) provision for a member to defer benefits in the scheme or
transfer to another scheme including an occupational or
individual retirement benefits scheme.

(e) by deleting subparagraph (s) and replacing it with the

following new subparagraph -
(s) partial liquidation of thc scheme where a participating
employer ceases to remit member contributions or commits
an act contrary to the provisions of the Act and the trust deed

and rules.

(0 by deleting subparagraph (z) and replacing it with thc

following new subparagraph -
(z) manner of receiving and accounting for the contributions

made by or on behalf of each member in the scheme;
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(g) by deleting subparagraph (aa) and replacing it with the
following new subparagraph-

(aa) the manner in which participating employers are kept
informed on I quarterly and annual basis.

. 37. Regulation 9 of the principal Regulations is amended by
deleting paragraph (2) and replacing it with the following new
paragraph-

(2) A participating employer may have special scheme rules
which may make provision for the following-

(a) the date ofparticipation;

(b) the rate of contribution which must not be below the limit of
the rate in the trust deed and rulcs;

(c) the normal retirement age which must not be less than
prescribed in the rust deed and rules; and

(d) the power of amendment of the special rules by the parries:

Provided that the special rules shall be an enhancement of
the generai rules ofihe fund.

38. Regulation 12 of the principal Regulations is amended by
deleting paragraph (2) and replacing it with the following new
paragraph-

(2) Where the sponsor elects not to appoint a trust corporation
under regulation 16 as a sole trustee, the sponsor shall appoint nine
trustees of a scheme of whom-

(a) five shall be nominated by participating employers from
amongst members of the management committee coDstituted
under regulation 18; and

(b) four shall be nominared by the sponsor, of whom two shall
not be employees or directors or have any business
relationship with the sponsor, and be in good standing in a
relevant professional body and approved by the Authority.

39. Regulation 13 is amended in paragraph (l)-
. (a) by dcleting paragraph (f) and replacing it with the following

new paragraph-

(f) ensuring that the agrced contributions have been remitted
to the custodian or approved issuer as required by the law
and the scheme rules,

(b) by deleting paragraph (k) and replacing il with the following
new paragraph-

ft) notifying the sponsor and employer of the particulars of
the manager and custodian of the scheme as may be sought
by any or both which particulars shall include-
(i) the full name of the manager and custodian:
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(ii) thc physical and postal address of the registered office of
the manager and custodian;

(ilu Ine oates ot tne trst ano suDsequent tlnsnctal years ot
the manager and custodian;

(iv) the contents of the agrecment limited to duties owed by
the trustees to the service providcr, duties of thc service
provider to the scheme and any other fixed timelines;
and

(v) any other particulars as the sponsor or the participating
cmployer may request from the trustees.

(c) by dcleting paragraph (l) and replacing it with the following
new paragraph-

(l) submitting to the sponsor and participating employers at
least once in every three months from the date of
commencemcnt of the financial year of the schcmc-
(i) thc valuation of the scheme fund representing all the

assets of the scheme, and separately valuation together
with thc investmcnt rctum thcreof of contributions made
by or on behalf of members of the scheme who are
employees of each participating employer;

(ii) reporrc reviewing the investment activity and
performance of the investment portfolios comprising the
scheme fund since the last report date and containing the
manager's proposals for the investment of the scheme
fund; and

(iii) a record of all investment transactions of the scheme
during the previous period.

(d) by deleting paragraph (n) and replacing it with the following
ncw paragraph-

(n) furnishing the sponsor and participating employers with a
copy of the most recent audited financial statements of the
manager and custodian and with such other information as
may be sought by the sponsor or participating employers.

40. Regulation 14 is amended in paragraph (b) by deleting
paragraph (i) of the proviso and replacing it with the following new
paragraph-

(i) the trustees shall meet at least two times in evcry calcndar
yc8r,

41. The principal Regulations are amended by deleting
regulation l7 and rcplacing it with the following new regulation-

Engogement in 17. A trustee who is an advocate, accounlant or
profcssional scrvices. pcrson engaged in any othcr profession or business

shall not be engaged to providc professional services
done by the trustee or trustee's firm in connection to
the scheme.
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42. The principal Regulations are amended by delering
regulation 18 and rcplacing it with the following new regulation-
Manasement 18. (l) Each participating employer togethercommiltces' with its employees who ari memberi of the sJheme

shall nominate not more than three representatives to
form a management commiftee.

(2) The management commitree shall keep its
corresponding participating employer and members
informed regarding matters and activities of the
scheme.

(3) The scheme rules shall provide for-
(a) the procedure of and grounds for rhe

removal from office of management
committee members; and

(b) the procedure forconvening meetings.

43. The principal Regulations are amended by deleting
regulation 2l and replacing it with the following new regulation-
Suiobility of schcmc. 21. (l) In dercrmining whether to participate in

an umbrella scheme, an employer shall consider,
among other things, whether the scheme-

(a) is registered under the Act;

(b) has appointed an administralor, custodian,
manager, as the case may be, who baS the
professional and technical capacity and
adequate operational systems to manage
the scheme;

(c) has developed a prudent investment policy
for the investrnent of the scheme fund;

(d) is tully funded;

(e) has the professional and technical capacity
and adequate operational systems to
manage a multi-employer scheme;

(f) consists only of scheme funds maintained
separately at all times from any other funds
under the control of the trustees; and

(g) keeps or has caused to be kept a designated
accouDt for the employees of each
employer in the scheme.

44. Regulation 23 is amended in paragraph (1) by deleting
paragraph (10) and replacing it with the following new paragraph-

(I0) An employer shall, in the deed of adherence, state the rate of
contributions by the employer and the employees who arc members of
the scheme:
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Provided that the rate of the contributions shall not be less than
what is specified in the scheme rules.

replacing it with the following new paragraph-

(a) restrict eligibility to membership of a scheme on the basis of
gender, race, gradc, cadre, age, difflerences in the employees'
salary, wages, rank, scniority at the work place, association,
religion or in any manner which is discriminatory.

46. Regulation 28 is arnended by deleting paragraph (2) and
replacing it with the following new paragraph-

(2) Wherc a membcr elects in writing to have the retirement
benefits referued to in paragraph (l) (c) transfered to another scheme
for the purpose of securing a l€tilement benefit, the basis of paying
tlansfer value where the scheme has a reserve fund shall be reviewed
and certified by the actuary as required by the larv and the member
shall get a proportionate share of the reserve fund at thc end of the
financial year.

47. Regulation 30 is amended by deleting paragraph (4) and
replacing it with the following new paragraph-

(5) Where the scheme rules provide for the purchase o[ an
annuity and income drarvdorvn flor members at retirement age, the
mcmbers shall havc the option of selecting the annuiry and/or income
draw down provider from whom to purchase the annuity and/or income
draw dorvn.

48. The principal Regulations is amended deleting regulation 32
and replacing it with the following new regulation-
Ccssotion of
panicipation by an
cmployer

32. (l) A scheme shall be partialty liquidated
wherc a participating employer ceases to remit
members' contributions, contravencs the provisions
of the Act or contravenes the provisions of the
scheme's trust deed and rules.

(2) For the avoidance of doubt, the partial
liquidation of a scheme shall not affect the members'
benefits which shall be treated in accordance with the
rules of the scheme.

49. Regulation 36 is amended-

(a) in paragraph (3) by deleting subparagraph (b) and replacing
it with the following new subparagraph-

(b) send to the sponsor and employer a copy of the audited
accounts and to each member a summary of the audited
accounts of the scheme together with the member's bencfit
statement by appropriate means.

(b) by deleting paragraph (5) and replacing it with the following
nerv paragraph-
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(5) The auditor shall further be required to examine the systcms
and controls to monitor the receipt of contributions and the reporting of
late payments to the fund and render an opinion thercof as to their
adequacy for purposes of determining un-rcmitted conhibutions.

50. The principal Regulations are amended by deleting
regulation 38 and replacing it with the following new regulation-

38. The surplus of a scheme fund shall not be
directly or indirectly refunded to the sponsor of the
scheme:

Provided that-
(a) a contribution holiday for both the

employer and the member as shall be
determined by an actuary shall not be
consbued to mean a rcfund of the surplus
of a scheme fund, and shall be limited to
the surplus above l0% of the scheme's
accrued liability;

(b) if the total accrued liabilities are being
transferred to a different scheme, any
surplus shall be allocated equally between
the members and the employer;

(c) the portion of the surplus due to the
employer may be used as a contribution
holiday by the sponsor in the new scheme;
and

(d) subject to the surplus being sufficient for
the purpose, where partial liability is being
transferred to a scheme, a portion of
surplus proportionate to the value of the
liability may be transferred,

51. The principal Regulations are arnended by deleting
regulation 48 and replacing it with the following new regulation-

Distribution of
surplus of schemc
fund.

Amalgomation of
schcmes.

48. (l) An amalgamation of schemes shall not
take place unless the following conditions have been
satisfied and approved by the Authority in writing-

(a) the afiangements and particulars for the
proposed amalgamation, including copies
of current actuarial reports, h rcspect of
the schemes and other statements taken
into account for the purposes of the
amalgamation, have been submitted to and
approved by the Authority;

(b) the Authority has been furnished with such
additional particulars, or such specific
reports by an actuary or auditor, as it may
deem necessary for the purposes of this
regulation;
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(c) the Authority is satisfred that the
arrangements referred to in subparagraph

reasonablc expectations of thc membcrs of
the schcmes concemcd, and that the
proposed transaction would not rcndcr any
schemc which is a party thercto and which
will continue to exist if the proposed
transaction whcn complcted is unablc to-
(i) meet the requirements of the Act and

these regulations;

(ii) remain in a sound financial condition;
or

(iii) in the case of a scheme rvhich is not in
a sound financial condition, to attain a

sound condition within the period of
timc deemed by the Authority to be
satisfactory;

(d) the Authority has been fumished with such
evidence as it may rcquire to show that the
provisions of the scheme rules of the
concerned schemes in so far as they are
applicable, have bccn cardcd out or that
adequate arrangemcnts have bccn madc to
carry out such provisions at such intcrvals
as may be required by the concerned
schemes; and

(e) the approval referred to herein shall be
given within thirty days of rcceipt of all the
information required under paragraph (d).

(2) An amalgamation of a scheme fund shall
not be Bpproved if its intent, purpose or effect will-

(a) diminish the retirement bencfits of the
members of such scheme; and

(b) reduce the accrued benefits of its members.

(3) Whenever any transaction comes into forcc
in accordancc with thc provisions of this rcgulation,
the relevant asscts and liabilities of the schemes so

amalgamated shall respectivcly vest in and becomc
binding upon thc rcsultant schcme.

(4) A transaction effected in terms of this
regulation shall not deprive any crcditor of any
scheme thereto, except in his capacity as a member,
of any right or remedy which he had immediately
prior to that date against any schemc to the

transaction or against any mcmber of such scheme.
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5!. The principal Bcgulations are amcndpd by delctiug
rcgulation zl9 urd rrplacing it with tbc followtng ncw rquletion-
BrirtiTg sc,fioroc-b 49. All qbting uchemes eball within dnety
ancnd rchcru rulcr' days frorn ttp datc of commcnoemcnt of these

. Regulatloos amend their echome rulce to comply with
tbe provisions of thc Act aod ttrcec Rqguletions.

53. Thc prmcipal Rcgulationc aro amcnded by deleting the
Schcdulo and roplaciqg ir with the following new Schcdulc-
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SCHEDULE G.3 (lXa))

Form I
Kts'I'IKtsMtsN'I' tstsNEt.II' AU'I'HUKI'I' Y

REGISTRATION OF EXISTING SCIIEMES

APPLICATION FoR THE PURPOSE OF REGISTRATION UNDER s.23 (2) OF THE
RETIREMENT BENEFMS ACT, 1997

(read attached notes belore completing the fornt)
PART I _ DETAILS OF THE SCHEME

A. (i) Name of the scheme

(ii)IncomeTaxPINNumber....,.. ,..!,.,.rr.rr...
B. Any othcr names under which thc scheme has been known previously;

C. Any other names under rvhich the scheme has been known together with the names
qf thc schemes rvhich have in whole or part been merged with or rcplaced by the scheme
in thc past fivc years:

D. Provide the following particulars regarding the scheme:

(i) Is it a provident or pension fund? Yes/No

(ii) Is it employee based? Yes/No

(iii) Is the scheme contributory on non-contributory?

(iv) Ifother specify.

(v) Curuent status of the scheme:

I. Is it an open scheme? YcsA.{o

2. Is it a paid-up scheme? Yes/No

3. Is it a closed scheme? YeVNo

E.

4. Ifother, specify

(vi) Statc rvhethcr the scheme is a dcfined contribution or a defined benefit scheme

(vii)If other, specify ......... :........
Givc thc fotlowing information as at the end of the last financial year from

...........20............to ...............20
State number of members of the scheme.

Statc the number of members of the scheme who rvere active mcmbers in this
scrvicc

Statc the numbers in whom the scheme benefits have been fully vested

Scheme vesting formula

Statc the number of mcmbers who arc drawing pension, if any

(D

(ii)

(iii)

(iv)

(v)

(vi) State the numbers of members whose retirement benefits are dcferred
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F

(vii) state the number of the total permanent workforce of the sponsoring
employers

(viii) Is the membership of the scbeme compulsory or voluntary?
(ix) Do permanent employees of the sponsoring employers who are not members

of the scheme belong to any scheme? YcVl.[o

If Yes, give details of thc scheme

Give the following information as at the end of the last financial year from
..,.,,..2fr.,........,;..to .........20...........
(i) Wherc applicable, srare the contribution formula for the employee and the

employer, and in the case of an individual based scheme, the individual
contribution formula

Employee.,.,.

Employer..........

Individual
contribution.......

(ii) State the amount contributed:

Employee's contribution:

Kshs..........
Employer's contribution

Kshs..........
(iii) State the total benefits as follows:

Lump sum payments:

Kshs

Commuted payments:

Deatb benefis payments:

Kshs...........
Disability benefits payments:

Kshs....

Deferred benefits:

Kshs................
Others specify:

(iv) State the total value of the scheme fund. Kshs..

(v) State the basis of valuation of the scheme fund e.g. Market value, Historical
cost, etc.

(i) Provide the following particulars of the schemes:IJ
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Country.,.,...

Date of establishment

Registered otticc oF the scheme:

Building...,,..
Road,......,.,.

Postal address

Telephone....

Telex......,...
Fax/email

(iD Is the scheme established under an irrevocable trust? Yes /No.

If No, state the basis of the establishment . . . , . .. . .

(iii) Is the scheme approved under the [ncome Tax (Retirement Benefits Scheme)
Rules? Yes/ No

If Yes, state the income Tax Reference Number.. . . , . ,

H. Provide details for the following:

(i) Members of the Board of Trustees (Appendix A)
(ii) Fund Managers, if any (Appcndix B)

(iii) Auditors, Legal Advisors, Actuary, Managers, Custodian and Administrators
(Appendix C)

(please complete the tables in tlrc above-mentioned appendices)

L If the schcme does not engagc in the scrviccs of trustees, a scheme adminisbator or
fund manager, thcn the following particulars:

(i) Who administers thc scheme?

(ii) Who makes dccisions on the investment of the scheme funds?

(iii) Are the funds separated from those of the sponsors? Explain

(iv) Are the scheme funds separated from those of the fund manager? Yes/i.{o

(v) Provide the list of investment portfolio as per the latest audited or managemcnt
accounts for the period from...........20..,. to ........,2O..... showing the cost,
market and book values and the respective perccntages in relation to the total
fund of the schemc as in appendices Dl and D2 annexed

NOTES:

l. In case the assets of the schcme are managed by an Insurancc Company/
BanU Asset Manager on a poolcd basis, such

2. The said manager in complcting appendix D2 to provide the investments of



2075 Kcnya Subsidiary lzgislatbn, 2020

the pol and submit on a separate list all the schemes which form the pool
together with their respective shares of the pooled investment

(vi) Where applicable, state the ratio of fund assets in relation of actuarial
liabilities as per the latest actuarial report

List all Bankers of scheme funds showing the branches and address for such
branches:

Custodian of scheme assets

(i) Is the custodian of the scheme assets registered under the capital Markets
Authority Act? YesA.lo

(ii) If the custodian is registered by any other authority provide the following:
Full Name....

Fax.

K

.. . . Fax.

(iii) state in whose name the title documents for the assets of.the schemc are
registered?

(iv) Give full details of the person who keeps scheme's assets and documents:

Full Name......

Physical Address.......

Building......
Road.,.,........,

Town...,.,,..,..
Postal Address.

Tclephone....

PART II- PARTICULARS OF SPONSORS

(In case oJ more than one sponsor, provide tlu following particulars fur each on a
seParate attachrnent)

A. Names of Sponsors
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Full Name.....

Physical Address.. . ... . .

Building.......

Road.,.......,...,....,.........
Town,.,...,...
Postal

Address...,,,..

Telephonc..... .,,,...,.....,,..... Fax

C. Tax information of Eponsor:
' Income Tax PIN Number

Income Tax Refercncc Number

D. Number of Members in service of the sponsor, , . ..

PART M - PARTICULARS OF EMPLOYERS

(Provide theJollowing particularsfor each ona separate qttachment)

A. Namc of sponsor:

B. If a company, certificate of incorporation numbcr:

C. If not a company state the number of the certification ol registcrcd undcr the
Business Names Act: ...........

D. Contactinformation:

Full Name,....

Physical Address.-.....

Building,.....,

Road...........
Town.

Postal Address......

Telephone........... Fax

E. Tax information:

Income Tax PIN Number . . . ... . .

Incomc Tax Rsferencc Number .

PART IV -ATTACHMENTS
Pleasc attach copics of thc following:

(i) Trust deed and rules

(ii) Latest actuarial rcport
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(iii) Latest audited or management accounts

(iv) An actuarial certificate certifying the design and financial viability of the
scheme (if applicable)

(v) For insured schemes, a copy of the insurance policy document and a copy of
the latest fund value statement and revenue account

(vi) For schemes with funds invested by an asset's manager firm, a copy of the
Iatest scheme fund investment report and revenue account

(vii) Fund management agreements (where applicable)

I hereby declare that the statements contained herein and the documents submitted
herewith are tlue and accurate to the best of my knowledge and belief. Any alterations in
particulars states herein or in the said documents will be promptly communicated to the
authority within a period not later than three months from the date of alteration.

day of
Full Name: .

Designation:

ChairmanlSecretary
Authorked

signature of Applicant
APENDIX A

PARTICULARS OF THE BOARD OF TRUSTEES

APPENDIX B

PARTICULARS OFSENIOR MANAGEMENT OFTHE FUND MANAGER*
(Complete this furmfur eachfund manager, where applicable)

Name of the Scheme

Trustees Citizenship Residential
Address

Occupation Date of
Appointment

Whom do
the Trustees
represent in
lhe board

Full
Name

Designation Nationality Ag
e

Posral
Address

Date of
Appointment

Experience

(No. of
years)

Academic
and
professional
experience
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If any of the officers has been convicted of a criminal offence, please give the name of
the officer, the date and particulars of the offence.

*(The Chief Executive and his/her core ream)

APPENDIX C

APPENDIX

LIST OF INVESTMENT PORTFOLIO

Income Tax P.I.N Number... .. . . . . ... , .. ,

Name o!fimt lnconte
Tar

P,IN
Number

Address,
Telephone No.

or Email

Professionol
body to which
parttrcrs are

members

Date ol
appointment

Actuaries

Administrator
s

Auditors

Custodians

Lcgal
Advisors

INVESTMENTS AMOUNTIN KSHS

Original
cost

% Originol
cost

% Original
cost

% Original
cost

%

(a) Real Estate: *

(i) Land
(underdeveloped)

(ii) Residential

(iii) Commercial

(iv) Agricultural
(v) Any other

(b) Quoted Equity*
(i) Agricultural
(ii) Commercial and

allied

(iii) Financial and
Investment

(iv) Industrial and allied

(v) Others
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*Provide on a separate paper a list ol land relerence title numbers tn which scheme

funds are invested

xProvide on a sepatate paper a list oJcompanies inwhich inyestments are lrcld.

NOTES FOR APPLICATION FOR REGISTRATION

The following words and phrases as uscd in the application forrn have the following
respectlvg mearungs:

(1) Actuarial liabilities: A debt or an obligation of a retircment benefits scheme
arrived at using actuarial principles and assumptions

(2) Administrator: A person charged with the responsibility of day ro day
managcment of a scheme such as keeping records, paying benefits to and providing
members with information rclating to their benefits

(c) Unquoted Equity*

(i) Agricultural

(ii) Commercial and
allied

(iii) Financial and Allied

(iv) Industrial and allied

(d) Government paper

(i) Bonds

(ii) Stock

(iii) Treasury Bills
(iv) Any other (specify)

(e) Cash and Deposits in
Banks (state the name(s)
of the Bank(s)

(f) Offshore investments

(g) Listed REITS

(h) Others (as applies per
ilvestment guidelines)

TOTAL t00 100 t00 100
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(3) Banks: Bank of financial institution licensed under the Banking Act and

registeled as custodian by the Authority in rvhich schemes accounts are operated or held.

(4) CommuteC payrnent; Whele er part ef a pensien cntitlem€nt paiC ts a m.mber
on retirement subject to scherne rules and/ or Income Tax regulations.

(5) Contribution formula: The rate(s) of contribution of the fund by members

and/or employers.

(6) Contributory scheme: A retirement benefit scheme in which both the employer
and the members contribute to the fund.

(7) Non-contributory scheme: A retirement benefit scheme in which only the

employers contributes to the fund.

(8) Custodian: A person who has custody of scheme assets including cash and title
documents, as an agent of the scheme.

(9) Defined Benefit Scheme: A scheme in which bcnefits to be provided or paid
are specific based on a spccified criterion such as service, earnings e.t.c.

(10)Defined Contribution (money purchase) scheme: A scheme which specified
the contributions to be made rvhether by employer and or employee. The accumulated
contributions and interest earned determine the value of the benefit.

( I I ) Financial year: Financial year of the scheme.

(12)Fund manager: A pcrson charged rvith the responsibility of investing schemc
funds.

(l3)Lump sum: Fu[[ and final payment of retirement benefit upon cessation of
employmcnt on attaining thc normal rctircmcnt agc.

(14)Opcn schcme: A running scheme which is open to new members to join.

(15) Paid up scheme: A scheme where contributions to the schcme have ceased e'g.

due to winding up.

(16)Closed scheme: A scheme which is closed to nerv members but which
otherwisc function as a normal schcme for its continuing members.

(17)Scheme: Any scheme or arrangement (other than a contract lor life assurance)

whcthcr established by a wrinen law for the time being in force or by any other
instrument, under which persons are entitled to benefits in the form of payments,
determincd by age, length of servicc, amount of earnings or otherwise and payable
primarily upon the retirement, or upon dcath, tcrmination of service, or upon the

occurrence of such other event as may be specified in such written law or othcr
instrument.

( I 8) Vested bencfit: Any accrued benefit to which a member would bc immcdiatcly
cntitlcd to on withdrawal from servicc of the sponsor fiom the scheme or at retircmcnt.

( 19) Vesting formula: The method of determining the benefits to
*person includes a body corporate or a com.Pan!

Dated the l0th September,Z02D.

Cabinet Secretaryfor the Nctional and Planning

PRINTED AND PUBUSHED BY THE GOVERNMENT
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EXPLTNATORY MEMORANDUM TO THE VALUB ADDED TAX
ACT, 2013: ELECTRONTC rAx rNVorCE REGULATTONS, zo2o

LEGALNOTICENO. r89 of zoeo

PART I

0

Name of Statutory
fnstrument

Name of Parent Act

Enacted Pursuant to

Name of the
Ministry/Department

Gazetted on

'Ihe Value Added Tax (Electronic Tax

Invoice) Regulations, 2o2o

The Value Added Tax Act (No. 35 o/
zo13)

Section 67 of the VaiueAdded TaxAct,

No. 35 of zor3

The Ndtional Treasury anci

ir_i: '
.L ,-

e5th Septemler zozo

PART II -.: .

1.O Purpose of the Statutory Instrument

L,2.

r r: L,U i ?U?fi 
Tril[lsD&V

L64b6Z d( -nE
Msf,oQrtY

, V .-T, *qfafl ftThe objective of this Memorandum is to submit the Legai Notice No.
r89 of 2o2o for tabling in the National Assembly in accordance with
the provisions of section rr of the statutory Instruments Act, 2o1g.

The Legal Notice provides a lega) framework to govern the use of
Electronic Tax Registers in line with section +se) of the value Adited
Tax Act, 2013. In addition, the Legal Notice offers an enhanced

approach on VAT enforcement and compliance.

R
1.1

2.o LegislativeContext

The Legal Notice on the value Added Tax (Electronic Tax Invoice)
Regulations 2o2o, is made pursuant to section 67 of the value Added
TaxAct, zor3 which empowers the commissioner to require anyperson
to use an electronic tax register, of such lype and description as may be



prescribed, for the purpose of accessing information regarding any

transaction which may affect the tax liability of the person.

B.o Policy Background

3.1 The Value Added Tax (Electronic Tax Registers) Regulations, 2oo4

(repealed in zotT) first came into operation in rst January 2oo5 to

support the use of the electronic tan registers which was being rolled

out at the time.

3.2 These Value Added Tax (Electronic Tax Registers) Regulations, zoo4

were repealed in 2ot7, Subsequently, the VAI Regulations, zotT in

Regulation 9 (t) provided for a registered person to furnish a

purchaser with a tax invoice containing details as per the VAT

Regulations.

3.8 Regulation g(z) of the VAT Regulations zot7, does not mandate the

registered person to generate a tax invoice by use of an electronic tax

register. This has created a challenge in the enforcement of compliance

of the use of electronic tax registers.

3.4 The use of electronic tax registers by registered persons will provide

for standardization and uniformity of tax invoices generated. In effect,

this will enhance effective compliance and enforcement measures,

which will result in an increase in revenue by minimizing VAT fraud.

3.S In support of the ease of doing business initiatives in the country, the

standardization of tax invoices is crucial as it will facilitate the

simplification of VAI tax returus as per the envisioned KRA's revenue

enhancement strategy. In addition, this will also facilitate faster

processing of genuine VAT refund claims by reducing the time taken in

verification of tax invoices.

3.6 In view of the above, the use of the electronic tax registers will put

mechanism in place to ensure enhanced administration of VAT.

2



4.o ConsultationOutcome

4.L The IGnya Revenue Authority informed the public and relevant

stakeholders of the intention to introduce the Value Added Tax

(Electronic Tax Invoice) Regulations 2o2o and sought their comments

on the same in a Public Notice published on 23rtl August zOLg 31d $tlt

November, zoLg (copA attached} Feedback was received from

professional accountants, audit firms, members of the business

community and general public.

4.2 KRA conducted public consultation on the proposal to introduce the

Value Added Tax (Electronic Ta.x Invoice) Regulations 2o2o, between

, August to November 2019.

4.5 The feedback revealed that the stakeholders were in support of the

proposed Regulations with few amendments. Taking into consideration

the advances in technology, the stakeholders recommended review in

some aspects of the Regulations which were incorporated in the final

draft. Please find attached the foilowing documents: -

S.o Irnpact

The Legal Notice provides for an increase in VAT Revenue collected, It
rvill minimise VAT fraud by ensuring that VAT is accurately accounted

for at the trader tills. It is also expected that this provision will have a

general ripple effect in form of increase in tax revenue.

6.o Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority

and may be reviewed periodically as the need may arise depending on

the feedback from stakeholders during its implementation and also

considering the policy objectives of the Electronic Tax Invoice in

facilitating businesses in VAT accounting.

T.o Request to the National Assembly

The National Assemblyis requested to:



a) Note the contents of this memorandum.

b) Approve Legal Notice No. r89 of. zozo

8.o Contact

Cabinet Secretary,

National Tleasury & Planning,

NAIROBI

4



I(EhN'A REVENUE
AUTHORITY

I5O goourors CERTTFIED

Ref: KRA/M&cD/o8/6

trt November 2ot9

lvls. Phyll is lValciaga

ChieI Executive Officer

Kenya Association of Manufacturers

ts lvrwanzi Road opp West Gate Mail, Westlands
Naifohi.

Dear Ms. Walciaga,

TNWTATiON FOR A MEEtrING ON THE PROPOSED VALUE A.DDED TAX
(ELECTTRONIC TA}I E\I\/O tCE} REGULATIONS

Following our public notice date 23'd August, aorg on value Added Tat [Electronic .rax

Invoice) Regulations, the Kenya Revenue Authorif rvould like to invire the Ken1,n g5sociation
of Manufacturerc flor a meeting on T'lrursday, 7,h November tolg, to deriberate on [he same
regulations. The meeting will be helcl at Times Tower,5rh floor, from z.oopm.

we kindly request you to conErm attendance by wednesday,6tn November aotg through
email stitlie-lrolr.l_cL.-tn3ilg(.-!!]ent r'iitkt:r.go.kc oc contact us on oso zBrao4s.

We thank you and looh forward to your participation, as rvell as that of tlre I(AM members.

Yours Sincerely,

$,{,

Gr*Jr"t,' d

Gracc'Wandera
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ISO goor:ro 16 CERTtFtED

Ref: KRA/M&CD/o8/6

t't November zorg

Mr. Edward Kerich

Direetor

Pricewaterhouse Coopers

hvC Tower, Waiyald WaylChiromo Road, Westlsnds

Nainobi.

Dear Mr. Kerich,

INVTIATION TOR A MEETING ON THE PROPOSED VALI'E ADDED TAX

CELECTROMC TAX INT/O ICE) REGUT.ATIONS

Following our public notice date z3"t August, solg on Value Added Tax (Electronie Tax

Invoice) Regulations, the Kenya Revenue Authpriry would like to invite the Pricewaterhouse

Coopers for a meeting on Thursday, Tu' Novernber zol9, to deliberate on the same regulations.

The meeting will be held atT'imes Toler, 5rh floor, from a.oopm.

we kindly request you to confirm attendance by wednesday, 6,l November sorg through

email .slakchotrlc.r.cnqlruenretrt@l.r;: E.: r.t, s1 contact us on o2o zgtzo45.

We thank 1tu and Iook forward to your participatlon, as well as that of the PWC menrbers.

Yours Sincerely,

%sl

ir
i'

Wc*fun,, 6t

Grace Wandera
f)ep uty Comm issioner. M a rketin g & Communication
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Ref: KRA/MecDloB/6

trt November 20lg

Ivts. Wambui Mbarire

Chief Executive Ofrficer

Retail Trade Association oli(enya

Ojijo Plaza, Chiromo Ln, l4/estlands,

Nairobi.

Dear&ts, Mbarire,

RIVI'TA?'TON FOR A MEETINIG ON THE PROPOSED VALTIE ADDED TAX
(ELECTROMC TAX II\r1/OICE) REGULATIONS

Followtng our public noHce dnte z3"t August, 3or9 on Value Added Tax (Eledronic Tar

lnvoice) Regulations, the Ken.va Revenue Authority would like to invite the Retail Trade

Association of Kenya for a meeting on Thursday, Trl,November 20t9, to deliberate on the same

regulations. Tte meeting will be held atTimes Tower, Srt, floor, from z.oopm.

We kindly request you to confirm attcndance by Wednesda-v, 6th November zorg through

email stalieholder.cngAcerrrcnrr? kl.;r.g0.Lc or contact us on ozo zBrzo4S.

We thank you and look forward to your participation, as well as that of the RETI{AK members.

1'ours Sincerely,

GJan^rfurer o

Grace Wandcna

D epu tv Comrtlls.si on c-r. M arkgri ne & Com mu n i ca tion



KEI{TA REVENUE
AUTHOzuTY

ISO goor::o rS CERTIFtED

Ref: KRA/M&cD/oBl6

rst November 2or9

Ms. Carole K:riuki, MBS

Chief Executive Officer

Kenya Private Sector Alliance

P.O. Box 9555-ooroo

NATROBI.

Dear Ms. lGriuki,

IIWTTATION FOR A MEETING ON THE PROPOSED VALTIE ADDED TAX
(ELECTRONIC TAX II{YOICE) R.EGUI,ATIONS

Following our public notice date 23Nr August, 2olg on Value Adrled Tui (Electronic Tar
Invoice) Regulations. the Kenya Revenue Authoriry would like to invite the Kenya private
Sector Alliance for a meetlng on Thursday, zrh November aorg, to deliberate on the same
regulations. The meeting will be held at Times Torver, A'h floor, from z.ooprn.

We kindly reguest you to confirm attendance by WednesdaS 6th November aorg tbrough
email stakc'lrokler.cn.gugurrrcnt6Dk*r.uo.lir. or contact us on oao zgr2o4s.

We thank you and look fonvard to your participation, as rvell as that of the KEpSA members.

Yours Sincerely,

W

GLrcn^"d4rr, o

GraccWandera
Denu lv Co m rn i.s.sioner. Marketi n g & Co mmun lcation
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EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLA CE SI]PPLY RE GULATIONS, 2O2O

LEGAI NOTICE NO. r9o of eozo

PART I
AX CE

Name of Parent Act

Enacted Pursuant to

Name of the
Ministry/Department

Supply) Regulations, 2o2o

: ValueAddedTaxAct, No.35 of zor3

: Section S(B) read together with
section 6l of the Value Added TaxAit,
No. 35 of zor3 {

Gazetted on

PART II

1. Purpose of the Statutory Instrument

: The National Treasury and Planning

: 25th septembJrlr}l,UJ 
iili0 fprft-t0AY

= 
H/fau?7{wA\'&- v(tnt

(f,w
R tZ- T, gtrl(ATt

1.1. The objective of this Memorandurn is to submit the Legal Notice No.
i9o of 2o2o for tabling in the National Assembly in accordance with
the provisions of Section u of the Statutory Instruments AcL

L.2. The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2o2o to provide a mechanism for collection of
VAT on supplies made through a digital marketplace.

1.3. Provide a simplified framework for VAT registration of non-residents
suppiying taxable services in Kenya through a digital markeplace.

z. Legislative Context

The Legal Notice on Digital Marketplace supply Regulations is made
pursuant to Section S(8) as read together with section 67 of the Value
Added Tax Act, zor3 which empowers the Cabinet Secretary to make
regulations to provide rnechanism for collection of Value added Tax on
supplies made through a digital marketplace.

g. Policy Background

3.1. The primary objective of the Legal Notice is to provide the legal
instrument to enabie the government implement the tax measures
necessary for funding its economic development and growth agenda.



5.2. Worldwide, digital technologies are quickly changing the way we
conduct business, a situation we could not foresee a generation ago.

3.3. This increase in the digital space has opened the Kenyan market to the
outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya.

s.4. value added Tax is a consumption tax and is accounted for by the
supplier.

3.5. The local suppliers have been accounting for Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting forValue added Tax leading to unfair advantage to
the local suppliers.

S.6. To allow equity and fairness, there is need to provide a mechanism to
allow the non-resident suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and accounl for vAT on
supplies made in Kenya.

S.T, In response to this, The National Assembly enacted sections S(Z), S(8),
S(g) and 8(S) of the Value added Tax through the Finance Act 2019.
These p_rovisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

The Kenya Revenue Authority informed the public and relevant
stakeholders of the development of the value added Tax (Digital
Marketplaee supply) Regulations, 2o2o in compliance with the law and
sought their comments on the same in a Public Notice published on
Friday, the zgth May, zoz.o (Copy attached). The Kenya Revenue
Authorip received feedback from various stakeholders and industry
players including: Netflix, Bolt, I(EPS.\ Anjarwalla & Khanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAI on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equity in administration of tanes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Requestto the NationalAssembly

4.1

2



The National Assembly is requested to:

a) Note the contents of this memorandum.

b) Approve Legal Notice No. r9o of zozo

8. Contact

Cabinet Secretarv.

The National Treasury & Planning,

NAIROBI

?





6rlf,'ry*',&{+ll'"" E

Draft value Adcjed rax (Digital Marketplace supply) Regulations, 2020

PUBLIC I.JOI'ICES 29.j05 j20r 0

Fcllor"'ring the amencjments to the VAT Act, 2013 by the Finance Act, 2019, clarifying that
VAT is apolicable to supphes macte through a digital marl<etplace, the Kerrya Reven,Le
Authority would like to inform members of the public that the dr.aft VALUE ADDED TAX
(DIGITAL' MAHKETPLACE STJPPLY) REGULATIONS. 2020 have been devetoped and are
currently hosted on the Kenya Revenue Authority website.

To ensure wide consultation ancJ pubhc participation as stipulated in the Constitution of
l{'enya and the Statutory lnstruments Act,2013, the Kenya Beuenue Authority invrtes
sector players. i:rx professionals and members of the public to subnrit their cornments on
tlre clrail regulations.

The comments shoulcl be addressed in writing to the Conrnrissioner General. Kenya
Hevenue Authority, p.o Box 49240-00100, lrlairobi or ernailecJ to;
stakeholder.engagenlent@kra.go.ke to be received on or before lvlorrday. 1Sth June 2020
to facil,iate ihe review and frnalisation of the Begulations.

For furi"irer clarification arrd facilitation. please contact the Contact Cerrtre on Tel: 020 4
999 999, 071r 0gg ggg or Emait caltcentre@kra.go.ke

Commissioner General

Never l'r')tss a tlring abor-rt KRA

Emoil adoress

hltPs/A',u v.krE.9o.ke/en/media'center/pub(ic-noliceg842{raft-va!ue-ad.led-lardigilal.marketplace-supply.regulalions.-I020
1.2
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