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The Kenya Revenue Authority(KRA) presents its mmpliments to you.

In compliance with the Statutory Instruments Act, the Commissioner General on
behalf of the cabinet secretary - National Treasury and Economic planning has
reviewed the Excise Duty (Excisable Goods Management systern) Regulations, zorT
and rnade the Excise Duty (Excisable Goods Management sysiem) (Amendment)
Regulations,2e23 through a public notiee published on Tuesday, rTth January, ,o"3.

In this regard, I invite you and ten (ro) of your rnembers for a breaklast Stakeholder
Engagement on wednesday, rst February, zoz3 from g.ooam at Times Tower
- Convention Center on sth Floor to present your submissions on the regulation.

We look fonvard to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
qoM rY! I-ssI oN.ER GENERAL-

fulipe Ushuru, T rrjiteeemeel
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(SECOND SESSTON)

NA. L&P .2023 / COMM (078) Tuesday, 25ft July, ZOZ3

PAPER LAID

Hon. Speaker, I beg to lay the following Paper on the Table of the House, today

Tuesday,Z|* luly 20232 -

REPORT OF THE COMMITTEE ON DELEGATED LEGISLATION
ON ITS CONSIDERATION OF THE EXCISE DUTY (EXCISABLE
GOODS MANAGEMENT SYSTEM) (AMENDMENT) REGULATIONS,
2023 (LEGAL NOTTCE NO. 30 OF 2023).

, COMMITTEE ON DELEGATED LEGISLATION)

Copies to:
The Speaker
Deputy Speaker
The Irader of the Majority P^rty
The Leader of the Minority Party
The Clerk
Hansard Editor
Hansard Reporters
The Press
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Hon. Speaker, I beg to lay the following Paper on the Table of the House, today

Wednesday, 56 July 2023: -

REPORT OF THE COMMITTEE ON DELEGATED LEGISLATION ON
ITS CONSIDERATION OF THE VALUE ADDED TA)( (ELECTRONIC,
INTERNET AND DIGITAL MARKET PLACE SUPPLY) REGUI.ATIONS,
2023 (LEGAL NOTTCE NO. 29 OF 2023).

(CHAI RPERSON, COMMITTEE ON DELE GATED LE GI SI.ATION)

Copies to:
The Speaker
Deputy Speaker
The Leader of the lvtajority Parry
The Leader of the Nlinority Party
The Clerk
Hansard Editor
Hansard Reporters
The Press
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sfr['sREPUBLIC OF KENYA

THIRTEENTH PARLIAMENT

THE NATIONAL ASSEMBLY

(SECOND SESSTON)

NOTICE OF MOTION (CHAIRPERSON, COMMITTEE ON
DELEGATED LE GI SLATION)

INTERNET AND DIGITAL MARIGT PLACE SUPPL}) REGUI-ATIONS,
2023 (LEGAL NOTTCE NO. 29 OF 2023)

Hon. Speaker, I beg to give notice of the following Motion-

THAT, this House adopts the Repot of the Committee on Delegated
Legislation on its consideration of the Value Added Tax (Electronic, Internet and
Digital Market Place Supply) Regulations,2023 published as Legal Notice No. 29 of
2023, laid on the Table of the Houv on lYednesdal6 5* JntJ, 2023, and pursuant to the
provisions of section 24(1) of the Universities Act, 201,2, approves the Value Added
Tax (Electronic,Internet and Digital Market Place Supply) Regulations,2023 published
as Legal Notice No. 29

THE HON. CHEPKONGA, CBS, MP

Wednesday, 5'n J:udy 2023
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REPORT ON THE CONSIDERATION OF EXCISE DUTY (EXCISABLE
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CHAIRPERSON'S FOREWORD

The Excise Duty (Excisable Goods Management System) (Amendment) Regulations,2023
are made vde LN. No. 30 of 2023, pursuant to powers conferred on the Cabinet Secretary for
National Treasury and Economic Planning under section 45 of the Excise Duty Act, (No.23
of 20/5) hence, is a statutory instrument within the meaning of section 2 of the Statutory

Instruments Act (No 23 of 2013).

The Regulations were published in the Gazette on 2l't March, 2023, and received by the

Clerk of National Assembly on lTth April, 2023 and were tabled before the House on the lgth

April,2023,being outside the statutory timelines contemplated under section ll(l) of the

Statutory Instruments Act. They were subsequently referred to the Committee on Delegated

Legislation for consideration.

Pursuant to section 16 of the Statutory Instruments Act,20l3 which requires the Committee

to confer with the regulation-making authorities before making its decision, the Committee

held a meeting with National Treasury and Economic Planning on Tuesday, the 20th June,

2023 in the Small Dining Room, Main Parliament Buildings to deliberate on the Excise Duty
(Excisable Goods Management System) (Amendment) Regulations, 2023.

The purpose of the Excise Duty (Excisable Goods Management System) (Amendment)

Regulations,2023, LN. No.30 of 2023 is to amend various provisions of the Excise Duty
(Excisable Goods Management System), Regulations,20lT . The National Treasury informed

the Committee that the amendment seeks to improve the administration of excise duty and

improve compliance. According to the National Treasury, this is also meant to raise the

revenue to finance the cost of excise stamps. (The purpose of these Regulations is to raise

funds for the purchase of excise stamps and maintain the EGMS System in light of inflation,
effects of Covid-19 containment measures disproportionately affecting sales of high-priced

excisable products and depreciation of the value of the Kenya Shilling against major

currencies.)

Stakeholder Consultation
The Committee was apprised that the Taskforce responsible for preparation and development

of the Regulations, held targeted consultations with key stakeholders whose input were taken

into account before finalization of the Regulations

The Committee was further informed that the key stakeholders were the Kenya Association

of Manufacturers (KAM), the Institute of Certified Public Accountants of Kenya (ICPAK),
Price Waterhouse Coopers (PWC), the Water Bottlers Association (WARK) and the

Alcoholic, Beverages Association of Kenya (ABAK).

The Regulation-making authority contended and emphasised the importance of the

appreciation of the fact that, consultations were targeted to the institutions, since they are the

directly affected by the operationalization of the Regulations. The said institutions and public
were invited to submit their input and comments vla a public notice dated lTth January,2023.

The Authority only received comments from PwC. The Authority further held a physical

Committee on Delegated Legislation: Report on the Consideration of the Excise Duty (Excisable Goods
Management System) (Amendment) Regulations, 2023 (LN. No. 30 of 2023)



meeting on the I't of February,2023 where member organizations operating in the excisable

goods sector attended. Summarized responses together with the Task Force resolutions were

attached.

Having examined the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations, 2023 (LN. No. 30 of 2023) against the Constitution, the Interpretations and General

Provisions Act(Cap 2),the Statutory Instruments Act,2013 (No. 23 of 2013), the Excise Duty Act,
2012 (No. 23 of 2015). the Excise Duty (Excisable Goods Management) Regulations, 2017. The
Committee resolved to recommend to the House to annul in its entirety the Excise Duty
(Excisable Goods Management System) (Amendment) Regulations, 2023 (L.N. No. 30 of 2023)
due to inodequote public participation controry to Articles l0 and II8 of the Constitution read
together with Section 5, 5A and the Schedule to the Statutory Instruments Act, 2013, ond
compliance with statutory timelines os required by section 1I(1) of the Statutory
Instruments Act, 2013.

I wish to most sincerely thank the Speaker and the Office of the Clerk of the National

Assembly for the invaluable support accorded to the Committee in the discharge of its
mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the

Committee's Report on the Consideration of the Excise Duty (Excisable Goods

Management System) (Amendment) Regulations, 2023 (LN. No. 30 of 2023).

THE HON. CHEPKONGA KIPRONO SAMUEL, CBS, MP.

CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION.
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a 1.0 PREFACE

1.1 Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to Parliament

for consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accord with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. During the scrutiny, the Committee is guided by the principles of good governance, rule

of law and considers whether the instrument-

a) is in accordance with the provisions of the Constitution, the Act pursuant to

which it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

D gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory

instrument calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;

p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) Accords to any other reason that the Committee considers fit to examine.

Committee on Delegated Legislation: Report on the Consideration of the Excise Duty (Excisable Goods
Management System) (Amendment) Regulations, 2023 (LN. No. 30 of 2023) a



1.2 Committee Membership

3. The Committee membership comprises -

Hon. MbuiRobert, CBS, M.P

WDM-KENYA
Kathiani Constituency

Hon. (Maj) (Rtd) Dekow Barrow

Mohamed, M.P
UDA
Garissa Township Constituencv

Hon. Julius Lekakeny Ole Sunkuli, EGH,

EBS, M.P.

KANU
Kileoris Constituency

Hon. Kamene Joyce, M.P
WDM-KENYA
Machakos County

Hon. Onchoke, Mamwacha Charles, M.P

UPA
Bonchari Constituerly

Hon Kimaiyo,Gideon Kipkoech, M.P

UDA
Keivo South Constituencv

Hon. Komingoi, Kibet Kirui, M.P.

UDA
Bureti Constituencv

Hon. Chebor, PaulKibet, M.P
UDA

Hon. Chepkonga Kiprono Samuel, CBS, M.P. (Chairperson)
Ainabkoi Constituency

T]DA

Hon. Githinji Robert Gichimu, M.P. (Vice Chairperson)
Gichuqu Constituencv

TIDA

COMMITTEE MEMBERS
Rongai Constituencv

Hon. Yakub Adow Kuno, M.P
UPIA
Bura Constituency

Hon. (Maj) (Rtd) Abdullahi, Bashir

Sheikh, M.P.

UDM
Mandera North Constituencv

Hon. MwirigiJohn Paul, M.P.

UDA
Iqembe South Constituency

Hon. Odoyo, Jared Okello, M.P
ODM
Nyando Constituency

Hon. Chepkorir Linet, M.P.

UDA
Bomet Countv

Hon. Munyoro Joseph Kamau, M.P

UDA
Kigumo Constituencv

Hon. Ruku, Geoffrey Kariuki Kiringa,
M.P.

DP

Mbeere North Constituencv
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Hon. Lenguris Pauline, M.P.

UDA
Samburu County

Hon. Mwale, Nicholas S. Tindi M.P.

ODM
Butere Constituency

Hon MnyaziAmina Laura, MP.

ODM
Malindi Constitueng

Hon. Mugabe Innocent Maino, M.P
ODM
Likuyani Constituencv

1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Esther Nginyo
Clerk Assistant I (Team Leader)

Mr. Dima Dima
Principal Legal Counsel I

Mr. Jacknorine Buleemi
ClerkAssistant III

Ms. Winny Otieno
Clerk Assistant III

Mr. Brian Langwech
Clerk Assistant III

Ms Fiona Wanjiru
Legal Counsel II

Mr. Daniel Ominde
Research Officer III

Mrs. Sheila Chebotibin
Serjeant at Arms

Mr. Charles Ayari
Audio Officer
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2.0 CONSTDERATTON OF THE EXCISE DUTY (EXCISABLE GOODS

MANAGEMENT SYSTEM) (AMENDMENT) REGULATIONS, 2023 (NO. 30 OF
2023)

2.1 Introduction

5. The Excise Duty (Excisable Goods Management System) (Amendment) Regulations,2023

(Legal Notice No. 30 of 2023) were made pursuant to powers conferred on the Cabinet

Secretary for National Treasury and Economic Planning by section 45 of the Excise Duty Act,

(No. 23 of 2015) and is therefore a statutory instrument within the meaning of section 2 of the

Statutory Instruments Act (No 23 of 201j).

6. The Regulations were published in the Gazette on 2l't of March, 2023,received by the Clerk

of National Assembly on lTth April,2023 and tabled before the House on the lgth April,2023,
being outside the statutory timelines contemplated under section I l(l) of the Statutory

Instruments Act. They were subsequently referred to the Committee on Delegated Legislation

for consideration.

7. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the

Committee to confer with the regulation-making authorities before making its

decision, the Committee held a meeting with the National Treasury and Economic

Planning on Tuesday,20th June 2023 inthe Small Dining Room, Parliament Buildings

to deliberate on Excise Duty (Excisable Goods Management System) (Amendment),

2023.

8. The Committee noted that the purpose of the Excise Duty (Excisable Goods

Management System) (Amendment) Regulations,2023, LegalNotice No. 30 of 2023,

is to amend various provisions of the principal Regulations. This will improve the

administration of excise duty and improve compliance. This is also meant to raise the

revenue to finance the cost of excise stamps.

2.2 Summary of the Excise Duty (Excisable Goods Management System)
(Amendment) Reeulations.2023 (Leeal Notice No.30 of 2023)

9. Regulation I is a preliminary provision which provides for the citation.
10. Regulation 2 seeks to amend Regulation 3 of the Excise Duty (Excisable Goods

Management System), Regulations, 2017 by deleting the words "except motor
vehicle, manufactured in or imported in Kenya".

I l. Regulation 3 seeks to amend Regulation 6 by inserting the words "and compliance
management activities in respect of excisable goods" immediately after the word
"System".

12. Regulation 4 seeks to amend Regulation 28 by deleting sub-regulation (l) and

substituting therefore a new sub-regulation to the effect that goods not liable to excise
duty under section 7(l) be exempted from the requirement of excise stamps.

l3.Regulation 5 seeks to amend the principal regulations by deleting the schedule and

replacing it with a new schedule specifying new excise stamps rates.

Committee on Delegated Legislation: Report on the Consideration of the Excise Duty (Excisable Goods
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2.3 Purpose of the Regulations

14. The purpose of the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations, 2023, LN. No. 30 of 2023, is to amend various provisions of the principal
Regulations to improve on the administration of excise duty as well as improve compliance.

The amendment further seeks to occasion raising of the revenue to finance the cost of excise

stamps.

2.4 Lesislative Context

15. The Excise Duty (Excisable Goods Management System) (Amendment) Regulations,
(LN. No. 30 of 2023), is made pursuant to section 45 of the Excise Duty Act 20 I 5. The
Section empowers the Cabinet Secretary for National Treasury and Economic
Planning to make regulations for the better carrying out of the provisions of the Act,
particularly the prescription of any fee or charge to be levied on excisable goods
imported into, or manufactured in Kenya.

2.5 Policv Backsround

l6.The primary objective of the Regulations is to amend various provisions of the

principal Regulations. This will improve the administration of excise duty and

improve compliance. This is also meant to raise revenue to finance the cost of excise

stamps.

l7.The principal Regulations provide a legal framework for implementing the Excise

Duty Act, 2015, regarding the affixation of excise stamps and the imposition of excise

stamp fees on excisable goods imported into or manufactured in Kenya.

l8.The schedule to the principal Regulations provides for the excise stamp fees to be

charged on excise stamps for different types of excisable goods. The goods specified

in the Schedule include tobacco products, wines, spirits, beer, mineral and aerated

water, fruit juices, flavoured water, cosmetics, and beauty products.

19. The excise stamp fees are paid by manufacturers and importers of excisable goods to

the Commissioner-General of Kenya Revenue Authority based on the number of
stamps issued to them.

20. Product marking using stamps is important because they: -
a) detercounterfeiting;

b) facilitate tracking of excisable goods along the supply chain;

c) enable accounting for the production of excisable goods manufactured or
imported;

d) and enable any individual to authenticate/validate the genuineness of excisable
goods.

2l.The prices of excise stamps have remained constant since 2017. This is despite the

increasing inflation as well as the depreciation of the Kenyan shilling against major
currencies such as the Euro, over time. As a result, the money collected from the sale

Committee on Delegated Legislation; Report on the Consideration of the Excise Duty (Excisable Goods
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of stamps to manufacturers and importers has not been adequate to finance the system

for the following three main reasons:

The shift in product volume mix in favour of low-priced products.

The 2017 pricing model had been designed so that high-price

products, mainly alcoholic products, cross-subsidize low-priced

non-alcoholic products with the anticipation that the volumes sold

for spirits, tobacco and wines (high-priced products) would

compensate for the gap arising from the deficit of non-alcoholic

volumes (low-priced products). However, since the roll-out of
stamps for low-priced products in November 2019, the volumes for

low-priced products significantly exceeded those of high-priced

products. The non-alcoholic beverage stamps account for about

70o/o of the total volumes of stamps, while spirits, tobacco and

wines account for l8% of the stamps. Beer volumes are about l2o/o

of the total stamps.

2. The Covid-l9 containment measures in 2020 disproportionately

affected sales of high-priced excisable products due to the closure

of bars and restaurants, whereas the sales of low-priced products

were largely unaffected by the pandemic. As a result, the volumes

of the high-priced products could not compensate for the deficit

from the low-priced products and hence widening the EGMS

funding deficit.

3. The depreciation of Kenya shillings against the Euro. When the

EGMS was rolled out, the cost of the stamps to KRA was about

Kshs 1.5 per stamp. The cost of acquisition of the stamps rose from

about Kshs 1.5 to about Kshs 1.8 per stamp as of June,2022.This

was due to the depreciation of the Kenyan shillings against the

Euro, which as of June 2022, was about Kshs 136 from Kshs

100.55 in 2015, against the Euro. As a result of all these factors,

the government has accumulated a deficit of about Kshs 4.5 billion.

22. Thus, the review of the pricing modelof the excise stamps is necessary to enable full

recovery of the cost of the system, settlement of accumulated debts and ensure the

system's sustainability in the long term.

23. Further, the amendment seeks to align various provisions of the principal regulations

with provisions of the Excise Duty Act 2015, which appear to be inconsistent.

Committee on Delegated Legislation: Report on the Consideration of the Excise Duty (Excisable Goods
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3.0 COMMITTEE OBSERVATIONS

24.Having examined the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 in accordance with the Constitution, the
Interpretations and General Provisions Act (Cap. 2), the Excise Duty Act (No.23 of
2015), and the Statutory Instruments Act (No. 23 of 2013) the Committee made the
following observations -

3.1 Power of Parliament to lesislate

25.The Committee observed that as per the Constitution of Kenya,20l0, article 94(5)
provides that no person or body, other than Parliament has the power to make

provision having the force of law in Kenya except under the authority conferred by

the Constitution or by legislation. Article 95 (5Xb), provides that the National
Assembly exercises oversight over state organs to which article 94(6) applies limiting
the delegated powers to specific purpose and objectives, authority, nature and scope

and the principles and standards applicable to the law made under the authority. This
therefore means that an inference of section I I (4) of the Statutory Instruments Act, to
imply that statutory instruments take effect immediately after it is published is

inconsistent with articles 94(5), 94(6) and 95(5Xb) of the constitution which provides

that the National Assembly, as the delegating authority has the power to oversight

such authority and as such has the power to review a statutory instrument before it is
applied.

3.2 Statutory Timelines

26.That the Regulations were published as LN No. 30 of 2023 on 2l't March, 2023
submitted to the Clerk of the National Assembly on l Tth April 2023, being eight (8)
Sitting days after publication of the Regulations. Therefore, outside the statutory
timelines as contemplated under section I l(l) of the Statutory Instruments Act,20l3.

3.3 Public Participation

27.The Regulation-making authority submitted a detailed Explanatory Memorandum
providing for the extent of consultation that they conducted. They further
demonstrated to the Committee at the meeting, the persons and stakeholders consulted
and submitted attendant documentation to that effect. The Committee after seeking a
number of clarifications was not satisfied with the level of public participation as

contemplated under Articles l0 and ll8 of the Constitution and sections 5, 5A, and
the Schedule to the Statutory Instruments Act,2013 read together with Standing
Order 210 of the National Assembly Standing Orders.

28. There is attached to the Legal Notice No. 30 of 2023 an Explanatory Memorandum

that details the extent of public consultation conducted by the regulation-making

authority, through a public notice dated lTth January, 2023 and a physical meeting at

Times Tower, on the ltt of February, 2023 for stakeholders (Manufacturers and

Suppliers). There is, however, question as to the adequacy of public participation as

is required under section 5A (l)(a) of the Statutory Instruments Act, 2013, as the

Committee on Delegated Legislation: Report on the Consideration of the Fxcise Duty (Excisable Goods
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regulatory-making authority implied to have limited this exercise to stakeholders, that

is manufacturers and importers of excisable goods without having consulners

participating, who would then bear the effects of the increase in costs of the stamp

duty;

3.4 Resulatory Impact Statement

29. The Committee was not satisfied with the explanation and the demonstration that a
regulatory impact assessment need not to have been prepared for the statutory
instrument. Section 9 (i) of the Statutory Instruments Act, (No.23 of 2013), provides
for instances where regulatory impact statements may be unnecessary, to include an

amendment of a fee, charge or tax consistent with announced government policy.
However, due to the nature and effect of the amendments to Legal Notice No. 30 of
2023, the Committee observed that a regulatory impact statement was necessary as

per section 8 (2) of the Statutory Instruments Act, which requires for a regulatory
impact statement be prepared where a statutory instrument is likely to have a
significant impact on a particular group of people. ln this instance the manufacturers,
suppliers and consumers of excisable goods are likely to suffer a significant impact as

the amendments translates to increase in the costs of various items of up to two
hundred and sixty seven percent (267%).

4.0 COMMITTEE RECOMMENDATION

30. Having examined the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 in accordance with the Constitution, the
Interpretations and General Provisions Act (Cap 2), the Statutory Instruments Act (No

23 of 2013), the E,xcise Duty Act No.23 of 2015, the Committee recommends that
the House annuls the Excise Duty (Excisable Goods Management System)
(Amendment) Regulations, 2023 (LN. No. 30 of 2023) in accordance with section
45 the Excise Duty Act (No. 23 of 2015) due to inadequote public participation
controry to Articles I0 and I18 of the Constitution reod together with Section 5, 5A
and the Schedule to the Statutory Instruments Act, 2013, and compliance with
statutory timelines os required by section ll(l) of the Statutory Instruments Act,
2013.

,,^.Signed
^,-f _.: .. . ?
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NEw. WING. MAIN PARLIAMENT BTILDINGS AT lo.oo A.M.

PRESENT

1. The Hon Samuel Kiprono Chepkonga, CBS, M.P., Chairperson
2. The Hon. Robert Mbui, CBS, M.P
3. The Hon. Jared Okello Odoyo M.P.
4. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, MP
5. The Hon. Pau-line Lenguris, M.P
6. The Hon. Gideon Kipkoech Kimaiyo, M.P.
7. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.
8. The Hon. Paul Chebor, M.P.
9. The Hon. Onchoke Charles Mamwacha. M.P
1O. The Hon. Laura Amina Mnyazi, M.P.
t t. The Hon. Innocent Maino Mugabe, M.P.
12. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.

APOLOGIES

1. The Hon. Robert Gichimu Githinji, M.P., Vice Chairperson
2. The Hon. Julius Lekakeny OIe Sunkuli, EGH, EBS, MP
s. The Hon. Nicholas S. Tindi Mwale, M.P.
4. The Hon. Linet Chepkorir M.P.
5. The Hon. Joseph Kamau Munyoro, M.P.
6. The Hon. Joyce Kamene, M.P
7. The Hon. John PauI Mwirigi, M.P.
8. The Hon. Adow Kuno Yakub, M.P.
9. The Hon. Kibet Kirui Komingoi, M.P.

SECRETARIAT

1. Ms. Esther Nginyo
2. Mr. Brian Langwech
9. Mr. Jacknorine Buleemi
4. Ms. Winny Otieno
5. Ms. Fionah Wanjiru
6. Ms. EIzy Cherop
7. Mr. Charles Ayari
8. Mr. Manuel L,eparachao

AGENDA

l. Prayers
2. Preliminaries
9. Adoption of the Agenda
+. Confirmation of previous minutes
5. Matters Arising

Clerk Assistant I
Cierk Assistant III
Clerk Assistant III
Clerk Assistant iII
I*gul Counsel II
Legd. Counsel II
Audio Officer
Sergeant-At-Arms
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6. Consideration and adoption of the draft Report on Excise Drty (Excisable Goods
Management) (Amendment) Regulations, 2023

7. Briefing by the Directorate of Legal Services on the Excise Duty (Amendment)
Regulations, 2O23

8. Any Other Business; and
9. Adjournment.

MIN.DAA&OSC/CDL/958/9ols3 PRELIMINARIES

The Chairperson called the Meeting to order at lo.2o a.m. after which prayers were said by
Hon. Onchoke Charles Mamwacha. M.P. The Chairperson then welcomed all present to the
meeting.

MIN. DAA&OSC/CDL/259/2O25 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as was proposed by Hon. Maj. (Rtd). Abdullahi Bashir
Sheikh, MP and seconded by Hon. Pauline Lenguris, M.P

MIN.DAA&OSC/CDL/96O/2O23 CONFIRMATIONOFMINUTES

Minutes of the gSth sitting were confirmed to be true record of the deliberations as was

proposed by Hon. Gideon Kipkoech Kimaiyo, M.P. and seconded by Hon. Onchoke Charles
Mamwacha. M.P.

MIN.DAA&OSC/CDL/ CET / COZS

No matter arose under this Agenda item.

MIN. DAA&OSC / CDL/ 262 / 9023

MATTERS ARISING

CONSIDERATION AND ADOPTION OF
THE DRAFT REPORT ON EXCISE DUTY
(EXCISABLE GOODS MANAGEMENT)
(AMEND MENT) REGULATIONS, eoz s

Ms. Fionah Wanjiru, I*guI Counsel II briefed the Committee on the issues to consider before

adopting the draft report on Excise Duty (Excisable Goods Management) (Amendment)

Regulation s, 2023 as follows;

i. Regulations were published as Irgrl Notice No. 3o of zozs on 2lst March, 2ozs
submitted to the Clerk of the National Assembly on 17th Aprl, zozs, being outside the
statutory timelines contemplated under section r r(t) of the Statutory Instruments Act.

ii. There was inadequate public participation in the process of making these Regulations as

the Ministry didn't show any evidence of having had a physical meeting with the
general public who are the consumers. Public participation is supposed to be adequate as

contemplated under Articles 1O and 118 of the Constitution and sections 5,5A, and the
Schedu-le to the Statutory Instruments Act, 2ol3 read together with Standing Order
2ro of the National Assembly Standing Orders.
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Upon deliberations, the Committee resolved that Excise Duty (Excisable Goods

Management) (Amendment) Regdations, 2023 be annulled on account of submission

outside the stipulated time as per the Statutory Instruments Act, 2Ol3 and inadequate

public participation as was proposed by Hon. Robert Mbui, CBS, M.P. and seconded by
Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.

MIN/DAA&OSC/CDL/2,A5/2,O2,5 BRIEFING BY THE DIRECTORATE
OF LEGAL SERVICES ON THE
EXCISE DUTY (AMENDMENT)
REGULATIONS, zocs

Ms. EIzy Cherop, I*grI Counsel II, briefed the Committee on the Excise Duty (Amendment)
Regulation s, 2023 as follows,

1. The Legal Notice No. 4,o of zozs was made pursuant to the powers conferred on the
Cabinet Secretary responsible for National Treasury and Economic Planning by section
45 of The Excise Duty Act (No. 23 of zots)) hence it is a Statutory Instrument within
the meaning provided for a statutory instrument under section z of the Statutory
Instruments Act, 2013.

2. The Regulations were published in the Gazette as LN No. 4,0 of zO2,s on 28th Aprll zoas,
received by the Clerk, National Assembly and were laid on the table of the House on 6th

June, 2023 berng the fourth sitting day since publication, hence within the statutory
timelines contemplated under section t l(1) of the Statutory Instruments Act. The House
was on short recess between 5th May and sth June,2023.

3. The objects and purpose of these regulations was to amend certain provisions of the
Excise Duty Regulations, 2o2o (hereinafter referred to as the "principal Regulations"), in
order to create fairness for taxpayers and facilitate the effective administration of excise
duty.

4. The Regulations amended the Principal Regulations as follows -
a) Amendment of Regulation c by inserting a new definition to define "co-

manufacturing;
b) Amendment of Regulation 3 by inserting the words "where applicable" immediately

after the words "commissioner may require";
c) Amendment of Regulation 4 by deleting several clauses and introducing new

paragraphs;
d) Amendment of Regulat\on 12 by inserting a new sub regulation immediately after

sub regulation (1);
e) Amendment of Regulation 13 by inserting a new sub regulation immediately after

sub regulation (s);
f) Amendment of Reguiation 15 by inserting a new paragraph after paragraph (a) and
g) Amendment of Regulation s8(3) by inserting the words "the authorized regulator"

immediately after the words "as an importer"
5. Upon examination of the Excise Duty (Amendment) Regulations, 2093 in line with the

Constitution of Kenya 2oro, the Interpretation and General Provisions Act (Cap. z)
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Laws of Kenya, the Excise Duty Act (No. 23 of zots) and the Statutory Instruments Act
(No. 23 of zots), the following observations were made:-

a) That the Regulations were submitted to Parliament within the statutory timelines
contemplated under section tt(t) of the Statutory Instruments Act (No. 23 of
20]3).

b) The Regulations were made pursuant to the provisions of section 45 of the Excise
Duty Act, 2Ol5 that empowers the Cabinet Secretary responsible for the Nationa-l
Treasury and Planning to make regulations for the better carrying out of the
provisions of the Act.

c) Pursuant to the provisions of Section 5A of the Statutory instruments Act, 2013,
there was attached to the Reguiations a detailed Explanatory Memorandum which
provided for the purpose of the Statutory Instrument and its legislative context.
The memorandum further provided for the policy background, public consultations
outcome, impact of the Statutory Instrument, non- requirement of a regulatory
impact assessment and monitoring and review.

d) The Explanatory Memorandum provided a detailed justification for making the
Regulations and it indicated that public consultation was conducted in accordance
with the provisions of Article 10 and Article 118 and Article 2or of the
Constitution of Kenya 2o10.

e) The Explanatory Memorandum indicated that public consultation was undertaken.
However, contrary to the provisions of section 5A of the Statutory Instruments
Ac! ZotS and Article 1o and r 18 of the Constitution, it had not been sufficiently
demonstrated by way of invitation for public consu.ltation or attendance list or
otherwise when, where and who was consulted.

6. Subject to any view by the Committee to the contrary, it was considered that the nature
of the Excise Duty (Amendment) Regulations, 2023 appeared to involve issues of
nationa-l importance and could have required a more eiaborate public participation hence
the Committee could pursuant to section 16 of the Statutory Instruments Act(eOrs),
consider conferring with the Cabinet Secretary for the National Treasury and Economic
Planning and the Kenya Revenue Authority to highlight the extent of public
participation they conducted, before making its decision on the Regulations.

7. Upon deliberations, the Committee resolved to invite the Cabinet Secretary, the National
Treasury and Economic Planning for a meeting on Tuesday,21th Jdy,2023 to brief it on
the Excise Duty (Amendment) Regulations, 2023.

MIN. DAA&OSC/CDL/9,64/2O23 ANY OTHER BUSINESS
The Committee took note of the Public Finance Management (Equalization Fund
Administration) Regulations,2o2l (LN No.54 of 2o2,1) which were in force, and that being a

Nationa-l Government Fund, its implementation was being done by the designated County
Governments. The Committee resolved that the Cabinet Secretary for the National Treasury &
Economic Planning appears before it to give details of the Regulations implementation status.

MIN. DAA&OSC/CDL/265/2093 ADJOURNMENT

There being no other business, the meeting was adjourned at Twenty Minutes past Eleven
O'clock.
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SIGNED

THE HON.
CI{AIRP

DATE:..,.:

CI]EPKONGA, CBS. M.P
, COMMITTEE ON DELEGATED LEGISLATION
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MINUTES OF THE 35TII SITTING OF THE COMMITTEE ON DELEGATEI)
LEGISLATION HELD ON TUESDAY. 2OTH JUNE. 2023 IN THE SMALL DINING.
NEW WING, MAIN PARLIAMENT BUILDING AT 10:00 AM.

PRESENT

1. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P., Vice Chairperson
3. The Hon. Robert Mbui, CBS, M.P
4. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS, MP
5. The Hon. Nicholas S. Tindi Mwale, M.P.
6. The Hon. John Paul Mwirigi, M.P.
7. The Hon. Jared Okello Odoyo M.P.
8. The Hon. Innocent Maino Mugabe, M.P.
9. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P
10. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.
11. The Hon. Joseph Kamau Munyoro, M.P.
12.The Hon. Pauline Lenguris, M.P
13. The Hon. Linet Chepkorir M.P.
14. The Hon. Paul Chebor, M.P.

APOLOGIES

l. The Hon. Joyce Kamene, M.P.
2. The Hon. Gideon Kipkoech Kimaiyo, M.P.
3. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, MP
4. The Hon. Onchoke Charles Mamwacha. M.P.
5. The Hon. Laura Amina Mnyazi, M.P.
6. The Hon. Adow Kuno Yakub, M.P.
7. The Hon. Kibet Kirui Komingoi, M.P.

SECRETARIAT

L
2.

J.

4.
5.

6.

7.

8.

9.

Ms. Esther Nginyo
Mr. Wilson Dima Dima
Mr. Brian Langwech
Ms. Winny Otieno
Mr. Jacknorine Buleemi
Mr. Daniel Ominde
Ms. Fiona Wanjiru
Mr. Samuel Leparachao
Mr. Charles Ayari

Clerk Assistant I
Principal Legal Counsel I
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III

Research Officer III
Legal Counsel II
Serjeant-At-Arms.
Audio Officer

IN ATTENDANCE
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Ms. Rispah Simiyu
Mr. Mohamed Omar
Mr. Maurice Oray
Ms. Josphine Mogure -
Ms. Sharon Kirai

Ag. Commissioner General

Commissioner
Deputy Commissioner
CM-SIRM
Parliamentary Liaison Offi cer

AGENDA

1. Prayers
2. Preliminaries
3. Adoption of the Agenda
4. Confirmation of minutes
5. Matters arising
6. Bricfing by the Cabinet Secretary National Treasury and Economic Planning on the

following Regulations;
i. The Value Added Tax (Elcctronic Internet and Digital Markctplace Supply)

Rcgulations,20232.
ii. The Excise Duty (Excisable Goods Management) (Amcndment) Regulations,

2023,2023
iii. Adoption of the Public Finance Management (National Pccac Support

Operations Fund) Regulations, 2023.

7. Any Other Business; and

8. Adjournment

MIN. DAA&OSC ICDLI226I2O23 PRELIMINARIES

The Chairperson called the Meeting to order at 10:30 a.m. He welcomed all present to the

meeting after which he prayed followed by a round of introduction.

MIN. DAA&OSC ICDLI227I2O23 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted as was proposed by the Ifon. Jared Okello MP and

seconded by the Hon. Pauline Lenguris, M.P.

MIN. DAA&OSC ICDLI228I2O23 CONFIRMATION OF MINUTES

Minutes of the 32nd Sitting held on Tuesday, l3e June, 2023,were confirmed as true records of

the deliberations as proposed by the FIon. Innocent Maino Mugabe, M.P. and seconded by the

Hon. Ruku Geoffrey Kariuki Kiringa, M.P.

MIN. DAA& OSC I CDLI229 12023 CONSIDERATION OF THE VALUE ADDED
TAX (ELECTRONIC, INTERNET AND
DIGITAL MARKETPLACESUPPLY)
REGULATION, }OZ3.LrIGAL NOTICE NO.29
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Ms. Rispah Simiyu, Ag. Commissioner General, KRA, briefed the Committee on The Value

Added 'l'ax (Electronic, Internet and Digital Marketplace Supply) Regulations,2023 as follows,
that;

1. Regulations I and 2 provides for the Citation and Interpretation of the Regulations.

2. Rcgulation 3 provides for electronic, Internet or digital market supplies which includes;

a) Downloadable digital content,
b) Subscription bascd media,
c) Over the top services,
d) Software programmes
e) Electronic data management

0 Music and Games,
g) Search Engines and automated help desk services,

h) Online Education programmes,
i) Digital content for listening, viewing or playing on any audio, visual or digital

media,
j) Ticketing services for events, theatre, restaurants and similar services,

k) Services to link the supplier to the recipient including transport hailing platforms,

l) Electronic services specified under section 8(3),
m) Sales, licensing,
n) Facilitation of online payment for exchange, transfer of digital assets excluding

services exempted undcr the Act.
o) Any other services provided through an electronic, intemet and digital marketplace

that is not exempted under the Act.

3. Regulation 4 provides that the Tax shall apply to taxable electronic, internet or digital
marketplace supply made in Kenya.
4. Regulation 5 provides for a simplified tax registration framework that shall be done

within 30 days after the date of making taxable supply in accordance with section 34 it -

a) The supplies are made by a person from an export country to a recipient in Kenya,

b) The person is conducting business in Kenya in accordance to section 8(2) and

c) Any of the following circumstances apply-
i. The recipient of the supply is in Kenya,
ii. The payment for services is made to the supplier in the export country from a

bank registered under the banking Act, or
iii. The payment of services that is made to the supplier in the export country is

authorized in Kenya

5. Regulation 6 provides that registration shall be made through an online registration form
provided by the commissioner. Thc Registration shall be accompanicd by the following
information-

a) The name of the business including the trading names,

b) The name of the contact person responsible for tax matters,

c) The postal address or registered address ofthe business and the contact person,

d) The telephone number and email, address of the contact person,

3



e)

D

The website or uniform resource locator of the applicant through which business

is conducted,
The national tax identifier number issued to the applicant in the applicants'
jurisdiction,

g) The certificate of Registration or incorporation issued to the applicant in the

country where the applicants' business is registered or incorporated and

h) Any other information that the commission may require.

6. Regulation 7 provides for the appointment of a tax representative in accordance to

section 15,A. of the Tax procedures Act,2015.
7. Regulation 8 provides that an electronic, internet or digital marketplace shall be deemed

to have made in Kenya where the recipient of the supply is in Kenya.

8. Regulation 9 provides that the time that an Electronic, internet or digital marketplace

supply is made in Kenya shall be earlier of-

a) A date on which the payment for the supply is received in whole or in part; or

b) Thc date on which the invoice or receipt of the supply is issued

g. Regulation 10 provides for exemptions to suppliers who makes an electronic, internet or

digitaimarketplace supply from an export country who is registered under the Regulations

shall not be required to issue an electronic tax invoice.
10. Rcgulation 11 provides that a deduction of input tax by a supplier shall not be allowed

for transactions relating to an clectronic, internet or digital marketplace supply.

ll. Regulation 12 provides that a tax in respect of an electronic, internet or digital

markeiplace supply made to a recipient in Kenya shall be paid by the supplier or the tax

representative of the supplier.
12. Regulation 13 prouid"r for any amendment to a return submitted in accordance with

these Regulations it utt U. made in accordance with section 31 of the Tax Procedures

Act,20l5.
13. Rcgulation 14 provides that a person who fails to comply with the provisions of these

Regulations Commits an offence and shall be liable to penalties prescribed under the Act or

Tax Procedures Act, 2015.
14. Regulation 15 provides for the revocation of the Value Added Tax (Digital Market

Supply) Regulations, 2020.
lS. The Committee sought clarification on Regulation l4 on the penalties. The Commission

needed to be specific on which they based the penalties. Thc Regulations provided for

penalties in the Value Added Tax Act and Tax Procedures Act'

iO. fn. Committee noted that the Regulations were published on 2l't March, 2023 and

submitted to the National Assembly on l8'h April, 2023, which was outside the timelines

provided for in Section 11 of the Statutory Instruments Act,20l3 of seven si.

MIN. DAA& O S C I CDLIz3O 12023 CONSIDERATION OF THE EXCISE DUTY
(EXCISABLE GOODS MANAGEMENT
SYSTEM (AMMENDMENT)
REGULATION, 2023.
LEGAL NOTICE. NO 30
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Ms. Rispah Simiyu, Ag. Commissioner General KRA, briefed the Committec on The Excise

Duty (Excisable goods Management System) (Amendment) Regulations,2\23 as follows, that;

1. Regulation I provided for the citation of the Regulations.
2. Rcgulation 2 provided for the amendment of the Excise Duty (lJxcisable Goods

Management System) Regulations,Z\lTin Regulation 3 in the he Excise Duty (Excisable

Goods Management System) (Amendment) Regulations,2O23 by deleting the words
"except motor vehicles, manufactured in or imported into Kenya"

3. Rcgulation 3 provided for the amendment of the Principal Regulation in Regulation 6 by
inserting the words "and compliance management activities in respect of excisable
goods" immediately after the word "system".

4. Regulation 4 provided for the amendment of in Regulation 28 by deleting sub

Regulation (1) and substituting therefore with the following new sub regulations-

(l) Goods not liable to excise duty under section 7(1) shall be exempted from the requirements

of excise stamps.

5. Regulation 5 provided for the deletion of the schedule and replacing it with;

1. Cigars, charoots, cigarillos, containing tobacco or tobacco substitutes

stamp

Ksh.5 per

2. Cigaretles containing tobacco or tobacco substitutes
stamp

Ksh. 5 per

3. Other Manufactured Tobacco and manufactured tobacco substitutes

Stamp

4. Electronic cigarettes and other nicotine delivery devices
stamp

Ksh. 5 per

Ksh. 5 Per

5. Liquid nicotine for electronic cigarettes
stamp

Ksh. 5 per

6. Products containing nicotine intended for inhalation without combustion or oral application
Ksh. 5 Per Stamp.
7. Wine including fortified wines, and other alcoholic beverages obtained by fermentation of
fruits Ksh. 5 Per StamP.

8. Compounded spirits of alcoholic strength exceeding 60Z Ksh. 3 Per Stamp.

9. Spirituous beverages of alcoholic strength not exceeding 6Yo Ksh. 3 Per

Stamp.
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10. Beers, cider, perry mead opaque beer mixtures of lermented beverages with non-alcoholic

beverages Ksh' 3 Per

Stamp.
t t. gottled or similarly packaged water Ksh' 0'5 Per

Stamp.
12. Other non -alcoholic beverages, not including fruit and vegetable juices Ksh. 2.2 Per

Stamp.

13. Fruit juices (including grape must) and vegetable juices, fermentented and not containing

added spiiits, whether or not containing added sugar or other sweetening matter Ksh. 2.2 Per

Stamp.
14. Cosmetics and beauty products of tariff heading 3303,3304,3305 and 3307.

6. The Committee observed that an intemational company was involved in the production of
the stamp duties which the country was buying at higher cost than the value that was

being puid fo. such stamps. This in effect had led to high pending bills for the part of the

government to the ruppii.r of the stamps. There was need to consider having a local

supplier upon expiry of the contract.

7. The increment on the pricing of the stamp duty on commodities such as cigarette,

alcoholic and beauty products was making the country less competitive with the

neighbouring countries. This had attracted influx of cheaper products from the

neighbouring country. Ag. Commissioner General noted that the influx of alcoholic

beverages from the-neighbouring countries was as a result of cheaper cost of raw

materials such as ethanol in the manufacturing of the alcoholic beverages.

8. The Soma Label Application had been infiltrated by counterfeit stamps hence

encouraging sale of iounterfeit products in the market. In their response, the Ag'

Commissioner General indicated that the Application security features had been

enhanced to ensure that duplication of stamps was detected.

MIN. DAA&OS CICDLI23II2O23 ADOPTION OF THE REPORT ON THE
PUBLIC FINANCE MANAGEMENT
(NATIONAL SUPPORT OPERATIONS
FUND)
REGULATIONS, 2023.

The Committee considered and adopted the Report on the Public Finance Management (National

peace Support Operations Fund) Regulation s,2023 as proposed by the I{on. Innocent Maino

Mugabe, M.P and seconded by The Hon. Ruku Geoffrey Kariuki Kiringa, M.P. with the

following recommendation, that :

Ilaving examined the Public Finance Management (National Peace Support Opcrations

Fund)i.egulations, 2023 in accordance with the Constitution, the Interpretations and General

provisions Act(Cap 2),the Statutory Instruments Act (No 23 of 2013), the Public Finance Act,

the Committee recommends that the House approvcs the Public Financc Management

(National Peace Support opcrations Fund) Regulations,2023 (LN. No. 58 of 2023) in

accordance with .".iirr, 24@j thc Public Finance Management Act (No' I8 of 2012)'
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MIN. DAA&OSCICDLI}3aIaOZ3 ANY OTHER BUSINESS
There was no business under this agenda item.

MIN. DAA&OSCICDLI233I2O23 ADJOURNMENT

There being no other business, the meeting was adjoumed at Thirty Minutes past Twelve

O'clock.

SIGNED:

THE HON. A, CBS. M.P.

s GATED LEGISLATION
DATE: .
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(a) whether the payment prcxy, including credit card or debit
card information and bank account details of the recipient, is
in Kenya;

@) whether the residence proxy, including the billing or home
address, is in Kenya; or

(c) whether the access proxy, including internet address or
mobile country code of the subscriber identification module
card of the recipient, is in Kenya.

9. The time that an electronic, internet or digital marketplace
supply is made in Kenya shall be the earlier of-

(a) the date on which the payment for the supply is received in
whole or in part; or

(b) the date on which the invoice or receipt of the supply is
issued.

10. (l) A supplier who makes an electronic, internet or digital
marketplace supply from an export country who is registered under
these Regulations shall not be required to issue an electronic tax
invoice:

Provided that the supplier shall issue an invoice or receipt
showing the value of the supply, the tax deducted thereon and the
personal identification number of the customer.

(2) The invoice or receipt issued under subregulation (l) shall be
deemed to be a tax invoice.

ll. A deduction of input tax by a supplier shall not be allowed
for transactions relating to an electronic, internet or digital marketplace
supply.

12. (l) The tax in respect of an electronic, internet or digital
...arkeQlace supply made to a recipient in Kenya shall be paid by the
supplier or the tax representative of the supplier.

(2) A registered person shall submit a return in the prescribed
form and remit the tax due in each tax period to the Commissioner on
or before the twentieth day of the month following the end of the tax
period.

(3) Where an intermediary makes an electronic, intemet or
digital marketplace supply on behalf of another person, the
intermediary shall be required to charge and account for the tax on the
supply whether such other person is registered for tax or not.

13. (l) Any amendment to a retum submitted in accordance rvith

*:.:"J:i:ll,l:T_:h*l,f made in accordance with section 3l of the

'(3fl(i. i.,;rti'

Timo of supply

Excmpion from
isulng an
clcctronic tax
invoicp.

Claim for input
tax.

Accounting for
and paymcnt of
tax.

Amendment of
rctums.

. r,-l
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favour of the person who overpaid and offset against the tax payable in
the subsequent tax pcriod.

14. A person who fails to comply with the provisions of these

Regulations commits an offence and shall be liable to the penalties
prescribed under the Act or Tax Procedures Act, 2015.

15. The Value Added Tax (Digital Market Supply)
Regulations, 2020, arc revoked.

Made on the l5th March,2023.
NJUGUNA NDUNG'U,

Cabinet Secretary for the
National Treasury and Economic P lanning.

LEcAL Norrce No. 30

THE EXCISE DUTY ACT

(No.23 of20l5)

THE EXCISE DUTY (EXCISABLE GPODS MANAGEMENT
SYSTEM) (AMENDMENT) REGULATIONS, 2023

tN EXERCISE of the powers conferred by section 45 of the
Excise Duty Act, 2015, the cabinet Secretary for the National Treasury
and Economic Planning makes the following Regulations-

THE EXCISE DUTY (EXCISABLE GOODS MANAGEMENT
SYSTEM) (AMENDMENT) REGULATIONS, 2023

l. These Regulations may be cited as the Excise Duty (Excisable
Goods Management System) (Amendment) Regulations, 2023.

2. The Excise Duty (Excisable Goods Management System)
Regulations, 2Ol7 (in these Regulations referred to as the "principal
Regulations"), are amended in regulation 3 by deleting the words
"except motor vehicles, manufactured in or imported into Kenya".

3. The principal Regulations are amended in regulation 6 by
inserting the words "and compliance management activities in respect of
excisable goods" immediately after the word "System".

4. The principal Regulations are amended in regulation 28 by
deleting subregulation (l) and substituting therefor the following new
subregulation-

(l) Goods not liable to excise duty under section 7(l)
shall be exempted from the requirement of excise stamps.

5. The principal Regulations are amended by deleting the
Schedule and replacing it with the follorving new Schedule-

SCHEDULE

EXCISE STAMP FEES

Penaltics.

Revocation.
L-II. 190/2020.

Citaaion.

L.N.5320t7

r.5
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No. Cotegory of excisoble goods

2. Cigarettes containing tobacco or tobacco substitutes

3. Other manufactured tobacco and manufactured tobacco
substitutes; homogenous" and .reconstituted" 

tobacco;
tobacco extracts and essences

4, Electronic cigarettes and other nicotine delivery devices

5. Liquid nicotine for etectronic cigarettes

6. Products containing nicotine or nicotine substitutes
intended for inhalation without combustion or oral
application but excluding medicinal products ,pp-r.d
by the Cabinet Secretary responsible for mattersthting
to health

7. lVines, including fortified wines, and other alcoholic
beverages obtained by fermentation of fruits

8. Compounded spirits of alcoholic strength exceeding6yo

9. Spiritous beverages of alcoholic strength not bxceeding
6%

10. Beer, cider, perry, mead, opaque beer and mixtures of
fermcnted beverages with non-alcoholic beverages

I l. Bottled or similarly packaged waters

12. Other non-alcoholic beverages, not including fruit and
vegetablejuices

13. Fruit juices (including grapc must) and vegerable juices,
fermented and not containing added spirit, o,h"ther or noi
containing added sugar or other sweetening matter

Cosmetics and beauty products of tariff heading 3303,
3304,3305 and 3307

Fees KSh.

1,1""1uT,

5 per stamp

5 per stamp

5 per stamp

5 per stamp

5 per stamp

3 per stamp

3 per stamp

3 per stamp

0.5 per stamp

2.2 per stamp

2.2 per stamp

2.5 per stamp

Dated the lOth March, 2023.

NJUGUNA NDUNG'U,
Cabinet Secretary for the

National Treasury and Economic plinning.



t EXPI.A.NATORY MEMORANDUM TO THE THE EXCISE DUTY
(EXCTSABLE GOODS MANAGEMENT SYSTEM) (AMENDMENT)

REGUIATIONS, 2o2g

LEGAL NOTICE NO. 3o, KEI\rYA GAZIdTIE SUPPLEMENT NO.g3
OF zoz3, KEI\IYA GAZF.TIE VOL. CXXV - NO. 86 OF t4ru APRIL,
2023

Name of Statutory
Instrument

Name of Parent Act

Enacted Pursuant to

Name of the

Ministry/Department

Gazetted on

1.O

1.1

7.2

2.O

PART I

: Excise Duty (Excisable Goods

Management System) (Amendment)

Regulations, 2029.

: Excise DuWAct, zot5.

: Section 45ofthe Excise DutyAct, zot5.

: The National Treasury and Economic

Planning.

: 21st March, 2029, and Published on r4th

April,2o2S.

PART II

Purpose of the Statutory Instrument

The objective of this Memorandum is to submit Legal Notice No. 3o

Kenya Gazette Supplement No. 33 of 2025, and published in the

Kenya Gazette Vol. CXXV - No. 86 of r4th April, 2025, for tabling in

the National Assembiy in accordance with the provisions of Section rr

of the Statutory Instruments Act, zot1.

The Legal Notice implements the Excise Duty (Excisable Goods

Management System) (Amendment) Regulations, 2023, in line with

the requirements of the Excise DutyAct zor5.

Legislative Context

The Legal Notice on the Excise Duty (Excisable Goods Management

System) (Amendment) Regulations, 2025, is made pursuant to Section

45 of the Excise Duty Act 2o1S. The Section empowers the Cabinet

Secretary for the National Treasury and Economic Planning to make

regulations for the better carrying out of the provisions of the Act,

2,L



particularly the prescription of any fee or charge to be levied on

excisable goods imported into, or manufactured in, Kenya.

This Legal Notice amends specific provisions of the Excise Duty

(Excisable Goods Management System) Regulations,2oLT, referred to

herein as the principal Regulations.

,

,,

B.o Policy Background

3.1 The primary objective of the Legal Notice is to amend various

provisions of the principal Regulations. This will improve the

administration of excise duty and improve compliance. This is also

meant to raise revenue to finance the cost of excise stamps.

5.2 The principal Regulations provide a legal framework for implementing

the Excise Duty Act 2o1S legislation regarding the affixation of excise

stamps and the imposition of excise stamp fees on excisable goods

imported into or manufactured in I(enya.

3.3 The Schedule to the principal Regulations provides the excise stamp

fees to be charged on excise stamps for different types of excisable

goods. The goods included in the Schedule include tobacco products,

wines, spirits, beer, mineral and aerated water, fi'uit juices, flavoured

water, cosmetics, and beauty products.

8.4 The excise stamp fees are paid to the Commissioner by manufacturers

and importers of excisable goods based on the number of stamps

issued to them.

3.5 Product marl<ing using stamps is important because they :- deter

counterfeiting; facilitate tracking of excisable goods along the supply

chain; enable accounting for the production of excisable goods

manufactured or imported; and enable any individual to
authenticate/validate the genuineness of excisable goods.

9.6 The prices of excise stamps have remained constant since 2ot7. This is

despite the increasing inflation as well as the depreciation of the

I(enyan shilling against major currencies such as the Euro, over time.

As a result, the money collected from the sale of stamps to

manufacturers and importers has not been adequate to finance the

system for three main reasonsl



3.7 First, the shift in product volume mix in favour of low-priced
products. The zorT pricing model had been designed so that high-

price products, mainly alcoholic products, cross-subsidize low-priced

non-alcoholic products with the anticipation that the volumes soid for

spirits, tobacco and wines (high-priced products) would compensate

for the gap arising from the deficit of non-alcoholic volumes (Iow-

priced products). However, since the roll-out of stamps for low-priced

products in November zor9, the volumes for low-priced products

significantly exceeded those of high-priced products. The non-

alcoholic beverage stamps account for about 7o% of the total volumes

of stamps, while spirits, tobacco and wines account f.or t8%o of the

stamps. Beer volumes are about tz% of. the totai stamps.

3.8 Second, the Covid-rg containment measures in 2o2o

disproportionately affected sales of high-priced excisable products due

to the closure of bars and restaurants, whereas the sales of low-priced

products were largely unaffected by the pandemic. As a result, the

volumes of the high-priced products could not compensate for the

deficit from the low-priced products and hence widening the EGMS

funding deficit.

3.9 Third, the depreciation of Kenya shillings against the Euro.

When the EGMS was rolled out, the cost of the stamps to KRA was

about IGh r.S per stamp. The cost of acquisition of the stamps rose

from about IGh r.S to about Ksh r.B per stamp as of June, zozz. This

was due to the depreciation of the Kenyan shillings against the Euro,

which as of June 2022, was about IGh tg6 from IGhs roo.55 in 2ot1,

against the Euro. As a result of all these factors, the government has

accumulated a deficit of about IGhs 4.S billion.

3.10 Thus, the review of the pricing model of the excise stampsis necessary

to enable full recovery of the cost of the system, settlement of

accumulated debts and ensure the system's sustainability in the long

term.

3.11 Further, the Legal Notice aiigns various provisions of the principal

regulations with provisions of the Excise Duty Act 2ot1, which appear

to be inconsistent.
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4.o Public Consultation Outcome

4.L In developing this Legal Notice, public participation was undertaken

in compliance with the provisions of Section 5 of the Statutory

Instruments Act, zor3 and Article zot (a) of the Constitution.

4.2 Through the I(enya Revenue Authority, the National Treasury and

Economic Planning invited stakeholders and members of public to

submit their comments on the draft Legal Notice on t/h Janruary,

zozs through a Public Notice.

4.5 The Authority received comments only from PwC. Further,

stakeholders were invited for a physical meeting at the Times Tower,

5trr pl6or Auditorium on tst February, 2o2g to ventilate on their

submissions. This is in line with the provisions of the Constitution on

public participation. Member organizations operating in the Excisable

goods sector, such as the Institute of Certified Public Accountants of

Kenya (ICPAI(), the I(enya Association of Manufacturers (IGM) and

the Water Bottlers Association (WABK), and the Alcoholic Beverages

Association of I(enya (ABAI() attended the engagement.

4.4 Stakeholders' submissions were reviewed, and their feedback were

incorporated into the draft Legal Notice, where appropriate, to

improve the regulations. For instance, the proposed amendment to

Regulation z8(t) was revised to incorporate exported goods in the list

of goods exempt from affixation of stamps.

S.o Impact

5.1 The Legal Notice revises the fees to be charged on the excise stamps. It
is expected that sufficient revenues will be generated to meet the cost

of excise stamps.

5.2 It is expected that the additional revenue collected will be used to

offset the cost of producing the excise stamps, the accumulated debts

as well as the maintenance of the system.

S.S Section 9 of the Statutory Instrument Act 2013 provides that a

regr-rlatory impact statement need not be prepared for a proposed

statutory instrnment if the proposed legislation only provides for an

amendment of a fee, charge, or tax consistent with announced

government policy. Since the Regulations are in line with the
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.l provisions of the Excise Duty Act, 2ot1, a

statementhas not been prepared.

regulatory impact

6.0 Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication in the Kenya

Gazette.

T,o Request to the National Assembly

The National Assembly is invited to:

a) Note the contents of this Memorandum.

b) Adopt Legal Notice No. 3o, Gazette Supplement No. 38 of 2cl28,

8.o Contact

Cabinet Secretary

The National Treasury and Economic Planning

P. O. Box goooT-oo1oo

NAIROBI
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Office of the Commissioner General

KRA/5/ roo z / 2,6(8+8a,)

8th Febrlary eoe3

Prof. Njuguna Ndung'u, CBS
The Cabinet Secretary
Natioual Treasury &
Economic Planning
Treasury Building
Nairobi

.nl
Dear L-),

DRAFT EXCISE DUTT (EXCISABLE GOODS MANAGEMENT SYSTEM)
REGULATIONS

Reference is made to our letter Ref: KRA/5/rooz/26(838r) dated r3th January 2023 on the above.
subject matter.

As advised, the Authority conducts regular reviews of the regulations'it administers in accordance
with the Statutory Instruments Act, 2013. In light of this, it has drafted the Excise Duty (Excisable
Goods M'rrge m ent Syste m) (Am e ndment) Regulations, 2022.

In compliance with the same Act, the Authority invited interested members of the public and
stakeholders to submit their inputs and comments for consideration through a public notice
issued on r7m January 2023. In addition, a physical engagement was held with the key
stakeholders on t'r February, zoz3.-The stakeholders'comments were analyzed and considcred
in the preparation of the final draft of the Regulations.

The purpose of this letter is to forward the:

i. updated draft Legal Notice and the explanatory memorandum on the same;
ii, copy of the public notice ealling for stakeholders' engagement;
iii. comments received from stakeholders on the draft Regulations and a report on the

stakeholder engfgement,

These are submitted for your consideration and publication subject to your concurrence.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
COMMISSIONER GENERAL

Copyto: Dr. Chris Kiptoo, CBS
Principal Secretary
National Treasury
Nairobi

6,p

Tulipe U shuru, Tujitegemee!
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Office of the Commissioner General

KRA/5/roozlz6(8q,8+)

8e Febmary zoz3

Prof- Njuguna Ndung'u, CBS
The Cabinet Secretary
National Treasury &
Economic Planning
Treasury Building
Nairobi

Dear {e,
DRAFT EXCISE DUTY (EXCTSABLE C,OODS MAIYACBT!@E SYSTEM)
(AMENDMENT) RBGQH,TIONS zoz3
Reference is made to our letter Ref: KI(A/5/rooz/26(838r) dated r3th January 2023 on the above
subject matter.

As advised, the Authority conducts regular reviews of the regulations it administers in accordance
rvith the Statutory Instruments Act, 2or3. In light of this, it has drafted the Excise Duty (Excisable
C,oods Mana gement System) (Amendme n t) Re gulations, 2cl23.

ln compliance with the same Act, the Authority invited interested members of the public and
stakeholders to submit their inputs and comments for consideration through a public notice
issued on 17th January eoz3. In addition, a physical engagement was held with the key
stakeholders on lst February,2cr23. The stakeholders'comments were analyzed and consi<lered
in the preparation of the final draft of the Regulations.

The purpose of this letter is to forward the:

i: updated draft t.egal Notice and the explanatory memorandum on tle same;
ii. copy of the public notice calling for stakeholders' engagement;
iii. comments received from stakeholders on the draft Regulations arrd a report on the

stakeholder entagement.

These are submitted for your consideration and publication subject to your concumence.

Yours sincerely,

FCPAGithii Mburu, MGH, CBS
COMMISSIONTERGENERAL

Copy to: Dr. Chris Kiptoo, CBS
Principal Secretary
National Treazury
Nairobj

Tulipe Ushuru, Tujitegemee,
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EXPI-ANATORY MEMORANDUM TO THE THE EXCISE DUTY
( EXCISABLE GOODS MANAG EM ENT SYSTEM ) (AM EN DM EI.IT)

REGULATIONS, zoz.1

LEGAL NOTICE NO. >o< of zoz3

PART I

l

Name of Statutory
Instrument

Name of ParentAct

Enacted Pursuant to

Name of the

Ministry/Department

Gazetted on

Excise Duty (Excisable Goods

Management System) (Amendment)

Regulations, 2o23.

Excise Duty Act 2015.

Section 45 of the Excise Duty Act, 2or5.

The National Treasury and Economic

Planning.

xx January,2023.

PART II

r.o Purpose of the Statutory Instrument

1.1 The objective of this Memorandum is to submit l,egal Notice No. xx of

zoz3 for tabling in the National Assembly in accordance with the

provisions of Section u of the Statutory Instruments Act, 2013.

r.2 The L,egal Notice implements the Excise Duty (Exeisable Goods

Management System) (Amendment) Regulations, zoz3, in line with
" ' the requirements-df.the Excise Duty Act 2015.

2.O Legislative Context

The Legal Notice on the Excise Duty (Excisable Goods Management

System) (Amendment) Regulations, 2023, is made pursuant to Section

45 of the Excise Duty Act zor5. The Section empowers the Cabinet

Secretary for the National Treasury and Economic Planning to make

regulations for the better carrying out of the provisions of the Act,

2.t

Tuft'Pe Ushie;"tr Tulitegemeei
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particularll' the prescriptir.rn o[ arry fee or charge to be levied on

excfsable goods importecl into, or manufactured in, Kenya.

This l-egal Notice amends specific provisions of the Excise DuR'

-- (Ercisablre,oo<ts-Irfuznrgemerrt.Slntemffiegulations;zotTSeferred-to---

herein as the principal Regulations.

l'}olicy Background

The primary objective of the Legal Notice is to anrend various

provisions of the principal Regulations. This u'ill improve the

administration of excise duty and improve compliance. This is also

meant to raise re\:enue to finance the cost of excise stamps.

The principal Regulations provide a legal framervork for implementing

the Flxcise Dutv Act zor5 legislation regarding the affixation of excise

stamps and the imposition of excise stamp fees on excisable goods

imported into or manufactured in Kenya.

The Schedule to the principal Regulations provides the excise stamp

fees to be charged on excise stamps for different types of excisable

goods.'fhe goods included in the Schedule include tobacco producls,

wines, spirits, beer, mineral and aerated water, fruit juices, flavoured

water, cosmetics, and beauty products.

The excise stamp fees are paid to the Commissioner by manufacturers

and importers of excisable goods based on the number of stamps

issued to them.

3.5 Product marking using stamps is important because they :- deter

counterfeiting; facilitate tracking of excisable goods along the supply

chain; enable accounting for the production of excisable goods

manufactured or imported; and enable any individual to

authenticate/validate the genuineness of excisable goods.

S.6 The prices of excise stanrps have remained constant since zor7. This is

despite the increasing inflation as well as the depreciation of the

Kenl,an shilling against major currencies such as the Euro, over time.

0,t#
CONIIIDIiN'I'IAL

2.2

3.o

3,I

3.2

3.3

3.4

-.\
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As a result, the nlonev collected from the sale of stamps to

manufacturers and importers has not been adequate to finance the

system for three nrain reasons:

products. The zory pricing model had been designed so that high-

price products, mainly alcoholic products, cross-subsidize low-priced

non-aicoholic products with the anticipation that the volumes sold for

spirits, tobacco and rvines (high-priced products) would compensate

for the gap arising from the deficit of non-alcoholic volurnes (low-

priced products). However, since the roll-out of stamps for low-priced

products in November 2or9, the volumes for low-priced products

significantly exceeded those of high-priced products. The non-

alcoholic beverage stamps account for about zo% of. the total volumes

of stamps, while spirits, tobacco and wines account for t9%u of the

stamps. Bee[ volumcs are about tz% of.the total stamps.

Seeond, the Covid-rg containment measures in 2o2o

disproportionately affected sales of high-priced excisable products due

to the closure of bars and restaurants, whereas the sales of lou-priced

products were largely unaffected by the pandemic. As a result, the

volumes of the high-priced products could not compensate for the

deficit'from the low-priced products and hence widening the EGMS

.funding-deficit.

Third, the depreciation of Kenya shillings against the Euro.

When the EGMS was rolled out, the cost of the stamps to KRA was

about Ksh r.5 per stamp. The cost of acquisition of the stamps rose

from about Ksh r.5 to about Ksh r.8 per stamp as of June, zozz. This

rvas due to the depreciation of the Kenyan shillings against the Euro,

rvhich as of June 2022, was about Ksh ra6 from Kshs roo.S5 in eor5,

against the Euro. As a result of all these factors, the government has

accumulated a deficit of about Kshs 4.5 billion.

Thus, the revierv of the pricing model of the excise stampsis necessary

to enable full recovery of the cost of the svstem, settlement of
3.10

'l'i,,i.ifie Ushuru Tu1. (e;iernrre I
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accumulateci clebts and ensure the systcm's sustainabiliS, is the long

term.

3.11 Further, the l-egal Notice aligns various provisions of the principal

fa I

\
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4.o

4.r

4.2

4.3

4.4

4.5

to be inconsistent.

Public Consultation Outcome

In developing this l,egal Notice, priblic participation \,vas undertaken

in compiiance rvith the provisions of Section 5 of the Statutory

Instruments Act, zor3 and Article zor (a) of the Constitution.

Through the Kenya Revenue Authority, the National 'l'reasury and

Economic Planning invitetl stakeholders and members of public to

submit their comments on the draft Legal Notice on tlh January,
zo27 through a Public Notice.

The Authority received comments only from hvC. Further,

stakeholders were invitecl for a physical meetiug at the Times Tower,

5s Floor Auditorium on rst February, 2o2S to ventilate on their

submissions. This is in line n'ith the provisions of the Constitution on

public participation. Member organizations operating in the Excisable

goods sector, such as Lhe Institute of Certified fublic Accountants of

Kenya (ICPAK), the Kenya Association of Manufacturers (KAM) and

the Water Bottlers Assoeiation (WABK), anilthe3lcoholic Beverages

Association of Kenya (ABAK) attended the engagement.

Stakeholders' submissions were revierved, and their feedback was

incorporated into the draft i.,egal Notice, where appropriate, to

improve the regulations.For insyance, the proposed amendment to

Regulation z8(r) was revised to incorporate exported goods in the

listof goods exempt from affixation of stamps.

Attached find the follorving documents: -

a) Copy of tegal Notice No. xx of zoz3;

b) Copy of the gazette notice dated xx F'ebruary, zo2g;

,

t
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c) The public notice issued on tTth January zoe3 calling for

stakeholder comrlents on the Excise Dug, (Excisable Goods

Management Sy'stem) (Amendment) Regulations, 2023;

*f-rf-sunrm in--='"
response to the call for cornments on the Regulations.

S.o Impact

5.r The L.egal Notice revises the fees to be charged on the excise stamps. It
is expected that sufficient revenues will be generated to meet the cost

o{ excise stamps and offset the outstanding debt of Kshs 4.5 billion.

S.2 It is expected that the additional revenue collected will be used to

offset the cost of producing the excise stamps, the accumulated debts

as well as the maintenance of the system.

5.3 Sectii-rn 9 of the Statutory lnstmment Act zor3 provides that a

regulatory impact statement need not be prepared for a proposed

. statutory instrument if the proposed legislation only provides for an

amendment of a fee, charge, or tax consistent with announced

government policy. Since the Regulations are in line with the

pror.'isions of the Excise Duty Act, 2or5, a regulatory impact

statementhas not been prepared.

6.o Monitoring and review

The l,egal Notice will be implemented by the Kenya Revenue Authority

and will be operational from the date of publication in the Kenya

Gazette.

0,#
CONFIDENTIAL

T.o Request to the National Assembly

The National Assembly is inviqed to:

a) Note the contents of this Memorandum.

b) Adopt Legal Notice No. rx of zoz3.

)1 ol 17o D/{
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8.o Contact

Cabinet Secretary

The National'l'reasuq,' and Economic Planning

- - P-O*3ox*,o0olo0too--
NAIROBI
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APPENDIX T. DRAFT LEGAL NOTICE

6,p INTERNAL

(

LEGAL NOTICE NO.

THE EXCISE DU'[Y ACT
23 of20l5)

sectionTN EXERCISE fo the conferred 4 of5 thepowe rs by Excise 20 the abiC netAct,Duty 5,
thefor ationaN Econoand cml PTreasury lann themakes ns-

REGULAT
E'fH EEXCIS DUTY LEISAB GOO(EXC DS AGEMAN MENT s (AMYSTEM) ENDMENT)

ION 2023S,
Citation

Managenrent System) (Amendment) Regulation s, 2023
GoodsDuty (El. These Regulations may be cited as the

L.N.
s3t20t7

(l) Every package of excisable goods manufactured or imported into
Kenya listed in the,first schedule to the regulations shall be affrxed with
an excise stamp.

Regulation
hereinafte

2. 3 the rseExc Duty Managernent
Re 20System) 7 r refegulations, rred ASto the tnc Re lspr pal gulations,

amended theby and itdeleting (paragraph folwith lowi newrep lacing ng
paragraph

goods"
"System"

of6 ronlat amendedts theipal Regu by nserttng
"andwords lvlact forties isableexcmanagementcompliance immed iately

theafter ionexpress

(l) coods not liable toexcise duty under section 7(l) of the Act shallbe
exempted from affixation of excise stamps.

by replacing it
IN paragraph

de the IIeting ith theparagraph ( newfollowing paragraph

Categoryo Goods
Stamp Fee
per Stamp
Kshs

cheroots,
substitutes

orrillos,

2 con or
3 Other

tobacco
tobaccoman

s
5 per stamp

5. to Princi
one below, which is effective from 1"t March zoz3:

Excise Fees

Tulipe Ushuru, Tujitegemee,
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NruGLNA NDLNC'U'
Cabinet SecrelarY for

the National Treasury and Economic Planning'

6,$5lHilffi'NuE
i

extractsacco

rettes a

devices
4

application
approved bY

con
fortendedln

healthtomatters

6.

5 per stamp
7 \{ines i wlnes, and

fermentation of fruits
uding fo
obtained

5 per stamP
itssplr

6%
8.

3 per stampnotstrengtbeverages
6%

9.

3 per stamPmixtures
holic-alconon

Beer, , Perry, M
of fermented

beer,
1().

o.5 perwaterspacor similar11.

2.2 perudingnotnon
ulcesand

t2.
per2-2

stamP13.

matter

spirit
ro the

2.5 perNos.tariBeautY
and

|.4.
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r.o Preamble

IncompliancerviththeStatutorylnstrumentsAct,theCommissionerceneralon

behalfoftheCabinetSecretary,NationalTreasuryandEconomicPlanning,reviewed

the Excise Duty (Excisable Goods Managernent system) Regulations' zo:'7 and made

the Excise Duty (Excisahle Goods Management system) (Amendment) Regulations'

2023 through a public notice published on T\resday 17th January 2o23'

In thls regard, KRA invited various stakeholders for an engagement on Wednesday'

rrtFcbruaryeoz3froms.ooanrattheConventionCentre,5.b(loor,TimesTower

to present their views on the regulation'

The engagement hosted about 85 participants drawn from:

. Alcoholic Beverages Association of Kenya (ABAK)

. Kenya Association of Manufacturers (KA'rY)

r Institute of Certified Public Accountants of Kenya (ICPAK)

. Kenya National Chamber of Commerce and Industry (KNCCI)

r Water Bottlers Association of Kenya (WABAK)

o Petroleum OutletAssociation of Kenya (POAK)

o Kenya International Freight and Warehousing' Association (ICFWA)

r EticeraraterhouseCoopers (?WC Kenya)' and Institute Economic Affairs'

TheCabinetSecretaryforNationalTreasury&EconomicPlanning.Prof.Njuguna

Ndun(u,andtheCommissionerGeneralKenyaRevenueAuthority(KRA).FCPA

GithiiMburu,gracedtheengagementwithChiefManagerStakeholderEngagement&

Events Management, Mr' Andrerv Osiany as the moderator'

TheCommissionerGenera]welcomedstakeholderstotheengagement.Hestatedthat

theproposedamendrnentstotlreEGMSregulationsarepartofKRA'songoingefforts

toimprovethetaxadministrationprocessinKenya'Furtlrermore'hestatedthatKRA

valuestheinputandperspectivesofthestakeholdersandiscommittedto
incorporating their feedback into the final version of the regulations'

6,$
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t. o Renrarkp bv.Cgbinet .Spcretarw

The cabinet secretary noted that excisable products are taxabre based on ure structurcof demand and the p,rpose of excise tax is to ellcourage responsibre consumptionbehaviour' He expressed that one of the strategies towards an economictransformation in the marl<et segments is the Bottom-up Economrc .I,ransformation
Agenda (BETA). Furthermore, some safeguards that worli in the short to medium termsr'rch as the ameaded EGi\'ls reguiations can bc providecl while the National Tax policy
that will streamrine tax poricy making and ensure optimum taxationis being finalized.The c'S stated that there was a need to deverop a system with no tax exemptions andno tax waivers. He concluded that the forum lyas an open discussion and that ailsuggestions rvould be considered.

Proposar to delete excise stamp of Kes. 2.50 per stamp on cosmetic products
of tariff headings 33o3,3304, 3305, and 33o7. From the cost-benerit analysisperspective, imposing the stamp t'ee marres the products too expensir,e,
considering that SIvIEs are likely to be locked our of operation.
cosrnetics of heading 33o4 used for albinism would not be available for peoplewith albinism, which sits on human rights.
'lhe cost of colrecting excise stamps as per the proposed rating against theoverall excise tax payable in the cosmetic industry is v%,cornpared to theaveragc to%.

Kenya would become less competitive cornpared to EAC states in terms orbeing competitive in the sector. For instance, Rwanda does not charge excise,
Tanzania charges a lolver excise rate, and both do not have EGMS stamp fees
as compared to Kenya.

The local directors of murtinaLionars are under intense pressure to move
operations from Kenya to Egypt as the operations there are cheaper by zgo/o
compared to l(enya.

Nen -a lcohol i c berrerages

Proposal to delete Kes.z.zo per stamp for fruit and vegetable juices and
Kes.o.5o per stamp for bottled water and retain the current charges. The

t

a

a

a
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I

a
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9/N"g,.q Stakelrdlder..*"-'.": suhgt!.{=si!{r. iii^ ," r,,rl$$-E-i:;"'r .$mt&i[;:;* ' ].r

ICPAK

a

proposed increment stands at about z,o6%. No rationale has been provided for

the increment.

This sector also contains products that retail aroun<I Kes.ro and Kes.r5. The

excise stamp fee would constitute the larger share of the product cost. This

would make Kenya less competitive in the region.

Excise duty has gone through adjustments in the last 6 months, i.e. on tst July

2o22, the Finance Act 2022 excise rate was adjusted, the on tn October zoe2,

it rvas increased following an inflation adjustment of 6.9%, and norv increase

o{ g5%. The incremental rate per year is too high.

Alcoholic beverases

Proposal to delete the proposed rate and retain the current rate. There is azg%

arbitrary increase in the excise stamp from Kes.z.8 to Kes.5. Additionaily,

there was no public participation on }iolv the rate lvas arrived at, thus

contravening the Article zor of the Constitution of Kenya and Sectron S of the

Statutory Instrument Act.

Tobacco

Proposal to delete the proposed rate and retain the current rate of Kes.z.8o

per stamp. There is no rationale for how the increment lvas arrived at. In

addition, the rate is higher compared to the rates offered in other African

countries.

KAM suggested suspending the implementation of the proposed amended

regulations until further consultations.

a

a

a

a The regulations need to be reviewed to ensure it is not

o

counterproductive due to the cost. In some instances, the stamp cqst is much

higher than the excise duty being collected, considering the stamp is per stock-

keeping unit (SKU).

In some jurisdictions, excisc stamps wele introduced but were withdrawn due

to their counterproductive nature.

An increment in the excise rvould incrcase the gap where the illegitimate

players in the market might end up benefiting from the increase therefore,

EGIIIS may not end up serving its purpose of driving compliauce.

Excisablc products have undergone a mirage of increases whereby in July

2022, the tax increased by ro% and in October 26,22,il increased by 6.3% due

a

2

Ttrlr;:e Ushu ru,'i-ujitcge mee!
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S/No. Stakeholdcr
. :1.:: I

Submission
?

to inflation adjustment. The impact of inflation adjustment

excise tax to about z6% on some of the products between 2ot8 and eozo.

Consumers are price sensitive rvhen it comes to excisable products. A price

increase will iead to a decrease in volume of sales hence affecting other taxes

such as corporate tax and VAT. Excise tax collection will go down, and the

government rvill not reach the laffer curve.

The cost of compliance should be as low as possible to drive voluntary

compliance.

a

a

has

3 ABAK
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I

O

o The ECMS systern is effective for the government but ineffieient for the private

sector as it has increased the cost of doing business and increased

adrninistrative burden. Thus, it is only prudent for I(RA not to increase the

cost of compliance management to an a-lready compliant taxpayer.

I(RA to use funds from legal fines imposed on non<ompliant players to fund

compliance rnanagement activ-ities. For instance, KENHA uses fines from

overloaded vehicles to fund road repairs.

Excise-led high costs of goods will impact citizens'purchasing power, Ieading

to eonsumers resorting to purchasing counterfeits and illicit alcohoi, which

risks iives and denies the government the taxes tley target to collect.

KRA has not justified the approxirnately 79% increase in the excise stamp for

rvine and spirits and a toog6 increase for the excise stamp of beer and ciders.

The current excise stamps have failed to prevent counterfeit products due to

counterfeited stamps rvtrich negates the main reason for introducing the excise

stamp.

The cost of excise stamps has not been apportioned proportionately among the

different excisable goods. KRA has not given a justification for the variation of

excise stamp prices. The cost of an excise stamp should be equal among all

excisable goods,

A further increase in the excise stamp leads to an increased linancial burden

and production cGsts, and the manufacturer may not absorb the costs of the

excise stamp. This is so because the manufacturer incurs additional costs from

having multiple authentication s),stems by the three agencies i.e. KRA' Kenya

Bureau of Standards and Anti-Counterfeit Agency. These agencies need to

collaborate and work on one system.
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a
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A comparison of the cost of the stamps for alcoholic products in Kenya,

Uganda and Tanzania reveals that Kenya is charging the highest, with the

same supplier.

The government to consider reducing the cost of excise slatnps to below Kshs.r

per stamp as a result of economies of scale as r.*'ell as the got'ernment's

takeover of the EGMS system.

4. WABAK . The open market value of water is Kes.6.4r per litre. 'I'he open market value

was not considered when excise rvas introduced to bottled water. The excise

on the open market price of water is 3zo%. This is punishing their business.

' Proposal to charge excise on suppliers ofplastic water botttes.

. Sorne members have been having challenges with stamp approval.

5 PWC PWC recommended reviewing this proposed amendment before

implementing the new EGMS Regulations and providing clarity on the

applicability of excise stamps on'e.xcisable goods manufactured for export' to

avoid unnecessary future disputes with the irnpacted taxpayers and interested

members of the public.

PWC recommended deferring adjusting prices of the excise stamps to help the

corporations accounting for excise duties under *ris category to thrive in their

businesses and encourage more investments in the country.

The government should also consider deferring this adjustment and focus on

enhancing the capabilities of the existing excise stamps. This should form a

reasonable basis for future adjustment of the fees.

Ongoing price hikes have eroded consumers' purchasing power significantly-

Consequently, the proposed increase in prices for the etcise stamps lvill result

in price increases and lower demand for these products, thereby reducing

revenue collected by the government in the long run-

Excisable products such asjuices, carbonated drinks, alcoholicbeverages and

tobacco are price sensitive. Therefore, an increase in the excise stamp fees for

these products will disrupt the demand and supply chains for these

companies.

PIVC recornmended that KRA consider standardizing the pricing of the excise

stamps as they serve the same prlrpose for all excisable products. There is no

plausible justification for the differentiation across categories as the actual

a

a

a

a

t

a
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5.oNT and I(RA Rcsnon.se

' KRA urged stakeholders to understand how KRA, arrives at the tax rates before

comparing them to other jurisdictions. KRA looks at the range of excisable
products and the costs of stamps based on the number of stamps needed and

computes a suitable rate for each product. The difference in tax tates between

Kenyan products and other African states is the range of excisable goods.

' KRA responded that cxcise duty is a domestic tax and to exported goods is not
subjccted to it; therefore, the claim that excise stamp fees and excise duty applies
to exported goods rvas a misinterpretation.

, KRA stated that the claims to suspend the regulations and seek further
consultations could not be done since the public engagement was ongoing.

' KRA stated that excise duty is not imposed on rvater supplied by counly
governments but bottled water because it is a luxury good, and excise duty should.

apply to luxury goods. The luxury element is based on the fact that bonled water is
not available to everybody, ancl it has value addition i.e. purified, added minerals
etc. It was added that all East African countries have cxcise on water, and in terms
of benchrnarking, Kenya w.as not far from other jurisdictions.

' KRA mentioned that the proposal by ItABAK on taxing other water vendors, such
as lvater kiosks and water vendors in the supermarirets, rvould be considered in
future budget cycles.

r It was stated that taxation on water bottles is done to discourage the consumption
of plastic items because of cnvironrnental issues such as environmental
degradation and uotjust revenue generation.

s o.

KRA could also consider reducing the cost of excise stamps to align with the

East Atiican community (EAc) partnef states. For instance, Tanzania

Revenue Authority reduced the cost of excise stamps in zozz following
engagements between manufacturers and the TRA requesting a review of the
excise tax stamps prices as this significantly impacted the manufacturers'
operating cost.

a

is reflected duties applicadifference in the

each product.
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Stakeholders were assured that KRA took note of the irnpact of the tax increment

on the businesses.

Stakeholders were told that the turnaround Eime for approvals on tax compliance

rvas being worked on by having automated systems to reduce the turnaround time

without having to wait for a tax officer. It was added that the tax officer only comes

in when there is a non-compliance issue.

The CG assured stakeholders to consider their subrnissions vis-i-vis what was

anticipated to achieve on the way forward with the regulation.

The CS treasury noted the predictabilitv of taxes and assured the stakeholders that

it will be looked upon. He added that ta,r is not a resistance and it should not distort

the business operations. Additionalty, the tax GDP has declined from about 190,6to

t4o/o andthere was need to find traosfornations that can be made to improve on it.

6,o Conclusie,p

Kenya National Chamberof Commerce and Industry-, Chairman Mr. Peter Nyangweso,

gave a vote ofthanks on behalfofthe stakeholders. He thanked the Cabinet Secretary

and the Commissioner General for creating time to be part of the forum and for the

opportunity to give their vier,r's on the proposed regulations. He also urged the KRA

team to engage people in the regions through regional forurns to cascade the

discussions into the regions. The stakeholders hoped that their submissions would be

coasidered in the final regulations. They looked forward to further engagements.

Tutilse L)shuru, -i'iijiteTtmee !
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A tncto? fcrrylng .{8!. can& (mI)

to move uphlll r€sulthg to
acctdents.

He speciflcally polntcd
out the Kasagam ll)rsvcr,
wherc a nuurber ol suger-
canc trucks ha\re rolled du6
to te€rrtrcet ng.

''Ihere fecilitres h:E bcen
destgned to be navlgatcd at
e cettdn speed. For enn-
plc, tlrc ma:dmum +ccd for
Kasagarn fly-over E 40 l@/
hr. So, a drfver dolng uy
speed above thc llmlt k et
rlsk of caushg accldents.'
h€ sald.

Mak'oderoh sald IGNHA
has dlrEcted sug?r mlllcts to
rein ln on thelr contrutcd
orru deuvcrlDg callc lo thc
reglon to restore sanlty end

n
)'b

oonl ElEh
e)gr, lW d
moulh whh
oMCLd
hildt

{--}
lEt
ra.i:l \A

Cow, yrur

l-r?r t<ayrrrctX[L-
t vrryrlrntomy(EcttttA)
s uqadli ctdsrr
: rc8ue SUgarcrne trms-
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2 February 2023

KENYA

Hod O,ltiE
I Likoni Road. lrdustrial Ar€a

P O,gox 30O0c.00100
Nalroti. Kcnya

T.l: +254 (0) 7l 1 062000
Email r info_kc@bat.com

l rebsltai M batkenyacoan

t

The Commissioner General
Kenya Revenue Authority
Times Torver
P.O Box 48240-00100
Nairobi

Advance copy v ia email: gfgkeholder. engogement@kr*ga,ke

RE: Commenls on The Excise Dury (Exclsable Goods Management System)
(Amendment) Regulations, 2023 ('Draft RegulationsJ

We refer to the Kenya Revenue Authority (KRA) public notice of 16o fanuary 2023 on the
above subject and hereby submlt our views on the Draft Regulations, whirch the KRA proposes
to be effective from Lst March 2023. These Draft Regulations intend to make changes to The
Excise Duty (Excisable. Goods Management SystemJ Regulations, 2077 (Principal
Regulations)

We note with concern that the Draft Regulations contain clauses that will no doubt result in
.negative unintended consequences for the fiscus, the tot:acco lndustry at large and the wider
public interest. We explicate on our concerns below:

1. Proposed amendment to Regulation 28 by replacing paragraph (1^) wfth the following
text:

(1) The excisable goods provfded under the Second Schedule of the Act shall be

exempted from the requirement of exclse stumps.

Amendment of Section 28(1) to the proposed text effectively means that manufacturers will
have to apply tax stamps on products for both domestic consumption as well as exports. BAT
shares KRA's concerns about the potential for product manufactured for export being
diverted into the domestic market prior to crossing the border or being round tripped back
into Kenya on reach its destination market. However, wfthout full track and trace
functionality to help identify the point at whieh product is diverted from the legal supply
chain, we do not believe that the new requfrement will materially reduce these risks.

tndeed, the applicaUon of tax stamps to smuggled non-duty paid round-tripped product will
make it harder, not easier, for Enforcement Authorities as well as consumers to visually
identify illicit product at retail. As such, in our view, thls move will promote illicit trade and
cause confusion for the public and Enforcement Authorities (as diverted export product will
now look legitimate as it contains a stamp).

From an economic perspective, the measure undermines the Government's priority on

expanslon of manufacturing sector to produce goods that can compete in the world market.
tn our view, there are already sufficient measures in place to trackexport production volumes
as below:

'1. The EGMS machines comprise of production counters that record and transmit to
the KRA systems data on all production lines in use, including exports.

ii. KRA has also mandated all excise manufacturers to provfde office space for a

customs officer under whose control the excise facilities fall'

iii. Manufacturers provide their monthly production records for both domesttc and
export sales to the KRA as well as declare this ln the monthly excise duty returns.

A millbar ol lhc BAT



ln addition to the measures above, tax stamps are an excise administration tool for the
Commissioner to assess excise duty payable, and exports are not subject to Excise Duty.
Further, different countnes also require that their stamps be applied to products imported
into their jurisdictions. This new requirement in the Draft ilegulations lvfll therefore
introduce unnecessary complexities on the markings on export products and will not assist
the KRA in the collection of Excise duty.

2. Proposal to amend the Schedule to the Principal Regulations to increase the tax
stamp fees.

The Draft Regulations propose a 79o/o increase on the current price of tax stamps applicable
to tobacco products, which presently stands at KShs 2.8 per stamp and is already the highest
rate in the world. The proposed increase will further increase the differential in costs in
comparison to similar sfamps provided by the current supptier to other countries across
Africa, as well as against pricing by other providers across the world. (We have provided an
analysis of the costings in Appendix 1 for your reference).

The proposed increase in costs further undermines the KRA's reliance on the direct
procurement exemption under the Public Procurement Act Section 702(?) for the award of
the contract to SICPA.

Further, the current starnps are not compliant to the requr'rements of Regulation 4 of the
Principal Regulations and note as follows:

Specification feature Compliancet Comment
Deter counterfeit /';\

\11l There has been an increase in number of
counterfeit stamps in the market. As a
result, the EGMS system is not deterring
counterfeitins.

Facjlitate tracking of the
stamps and excisable goods
alons the suoplv chafn

The stamps only have' manufacture/s
details- The EGMS system fs unable to
track soods alone the supolv chain.

Enable accounting for the
production of excisable goods
manufu ctured or im ported

'..?;
The EGMS system counts
stamps which KRA uses
production

activated
to assess

Faiilitate any persons in the
supply chain to authenticate
the stamps and excfsable

-goods

o KRA has provided a validation
application, however, some counterfeits
ln the market are being validated as

authentic

ln the absence of any improvements on the capabilities of the EGMS system, this dramatic
price increase creates a number ofserious concerns related to Kenya's public policy goals:

i. Destabilises the Kenya market and erodes government revenues by imposing
excessive tax administration fees on legitimate manufacturers far beyond the case in
neighbourfng countries and higher than any other country in the world;

ii. lncentivizes illicit trade by making the stamps, which are ideally a tax
administration tool, untenably expensive and subsequently widening the price gap

between legitimate and illicit brands;

iii. Threatens Kenya compliance with international trade obligations. Article 8 of
the World Health Organisation (WHO) protocol to eliminate illicit trade in Tobacco
products, speaks to the requirements on track and trace, whlch the current tax stamps
do not meet. Further, GATT Article VIII.1 also spells out that tax stamp fees are meant

t .)-)complian, O ,o,.o.npti"nr O partiartyc.omprianr
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to cover the specific administration cost and not to be treated as a revenue source by
Governments.

3. The Proposed schedule to the Principal Regulations proposes differentiated stamp
fees for excisablo products

As highlighted in (2) abovg Regulation 4 of the Principal Regulations stipulates the
specifications for exclse tax stamps. There has been no change to the EGMS system sfnce
implementation and therefore the price increase can only be seen by industry as a new
revenue collection tooI for Government.

We also note that since the stamps have been introduced lllicit trade has grown <lo/o in ZOLS
to 2580/o in2022, demonstrating that the sysrem is not effective in deterring illicit trade
within the tobacco industry.

The tax stamp fs an excise tax adminfstration tool, and there r's therefore no plausible
justification for the differentiation across categories as the actual difference in the products
is reflected in the exclse duty applied.

4. The Proposed amendment to the Principal Regulations attempts defeat the
judgement by the Honourable ConsUtutional Court in the Constitutional & Human
Rights Division Petition No.532 of 20L7 Omtata Versus KRA and SICPA

In the matter, the Court in its decfsion concluded that the Sourcing of SICPA was unprocedural
and unconstitutional and that it did not meet the threshold for direct procuremcnf as
provided by the Public Procurement AcL It further found that the Prfhcipal Regulations were
enacted without due process and were unconstitutional. Consequently, the court quashed the
award of tender to SICPA and 'The Excise Duty fExcisable Goods Management System)
Regulations, 2017 [Principal Regulations).

The decfsion has so far been stayed pendlng an appeal instifuted by KRA. A further
amendment of the quashed Principal Regulations would defeat the ends of justice ln the
matte- We request the appellant (KRA) to expedite the conclusion of the appeal as a matter of
urgent public fnterest. It is thus in the fnterest of the public that no further amendments are
made on the Princlpal Regulations pending the finalization of the matter.

CONCLUSION

We encourage the Government of the Kenya to reconsider its arrangement with the current
provider and impose a traceability fee that is limited to the approxlmate cost of servtces
provided. Reducing the fee to comparable fees in other markets will stabilise market
dynamics, will not incentivize illicit traders, and will help secure an important and stable
source of government revenues through improved excise tax compliance.

We request that the Commissioner General takes into account the concerns we have raised
above in order to avoid unintended consequences that will arise from the move to increase
the tax stamp fees.

We kindly request an opportunity to dlscuss the above further at your earliest convenience
and remaln available to provide any addltional information on our proposals as may be
required.

Yours sincerely,
Fon British American Tobacco Kenya plc

()-tz1'l,r;;

Crispin Achola
MANAGING DIRECTOR

Tobr6 ofthe BAT



Appendix 1: Impact of proposed changes
1. Loss of Government revenue to illicit trade

The proposed fees are excessive and will threaten the stability of the Kenya tobacco product
market and jeopardise a predictable source of governmenL revenue. The new lee will be
charged in addition to excise tax, currently at KShs 81 per pack of 20 cigarettes, and other
taxes already levied on tobacco products. You will recall that excise was increased by 2lo/o in
2022 and a subsequent stamp fee increase on the same product does not reflect a stable tax
envlronment for manufactu rers.

Manufacturers will be faced with the unfortunate choice of passing additional costs to price-
sensitive consumers and affect the sustainability of the businesses. Both decisions will resulr
in a significant loss of governrnent revcnues, If the new costs are passed through to
consumers, this will Iikely result in consunrer migration to lower-prrced illicit brands. As at
end2O22, the illicit trade prevalence for cigarettes fn Kenya was at 25.8o/o.

2. High cost of stamps which do not meet the intended requirements

The EGMS Regulations state that excise stamps are intended to deter counterfeiting facilitate
tracking of goods along the supply chain, enable accounting for production as well as facilitate
authenEication along the supply chain.

Further, the KRA issued tax stamp system does not comply with Illicit Trade Protocol (ITPJ
requirements as it does not satisfo the Unique identifiers (UlD) creation rules and scanning
to the first independent economic operator, as highlighted below:

ITP Article T&T Feature ComDliancez Comments
ART.8.3 -
Unique
'ldentifiers
(urDs)

Unique, secure and
non-removable
identification
markings (UlDs) must
be affixed to Dacks

;,./ l Tax slamps with UlDs and
security features built in and
cannot be removed without a

mark

ART.8.4.2 - UtD
Data
Incorporation

Manufacture date,
location, facility,
intended retail
market and product
description must be
oart of the UID

Because tax starnFs-re pre-
ordered and pre-printed, they
are not product-specificand do
not incorporate key data
required to be embedded in
the UID

RT.8.5 - Data
Recording

AII ITP-required data
must be recorded at
the time of
production, first
shipment or upon
import

Tax stamps are pre-ordered,
not product specific, and
cannot be aggregated into
cases and pallets. When packs
are in transit in pallets and
cases, it is impossible to
capture and record all pack-
level data required under the
ITP because packs cannot be
accessed

ART.8.5, 8.7, 8.8

- Data
Accessibiliry and
Sharing

The information
recorded ls accessible
by that Party by
means of a link with
the UID required and
is accessible to the

Even though the government
can use specific devices to
verify packs, there is no
scanning through the supply
chain up to first independent

' 
(Y) 
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global information-
sharing focal point on
reque$ through a

standard electronic
secure interface

economic operator, hence the
product is not traceable

We however note that the only feature that the current stamps address is accounting for
production by licensed manufacturers. Key to note is that the cun'ent paper stamps do not
have a track and trace feature embedded, and as such, goods cannot be tracked along the

supply chain. Further, counterfeit stamps are rampant in the market, indicating that the

stamps as they are, are not compliant to the existing regulations.

The current price far exceeds fees by the same supplier, ln other African markets, including
Mauritius, Rwanda and Zimbabwe as illustrated below:

5L3:,i.c lt:::'i [.rel' l.{}{J0 I)a(-:ii:]
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In addition to this, other service providers offer considerably lower fees for the same service
in different countries. This is further evldence that the fees are excessive, out of step wlth
industry counterparts, and that the stamps could be offered at much lower rates.
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In our view, KRA should request the current providers to reduce the fee or in the alternative
open up the contract to another seMce provider who will be willing to charge a better rate

for ITP compliant stamps. Currentln the Kenyan consumers of excisable products are already

befng over-charged for a system that is not compliant to set legislation or internatlonal best
practice in the space oftrack and trace capabilities.

Bd{3h Amcrlc.n olllla BAT



3. Excessive Fees are not aligned to EGMS Regulations and World Trade
Orga nization (WTO) Obl igations

As a WTo Member, Kenya must ensure that fees associated with importation, such as the taxstamp fees, are limited to the approximate cost of services ."raJ."a. GATT Article VIII.1states the following:

shall be rerained by
stamps, production
must not use these

i{llfeeq and.chargss of whateyeT character (other than import and export,duties and other rhan t"*.r *'it 
'n tfrffirriew of Articre IIr) imposed bycontracting parties on or in connection with importation or expor;uon shail be

;na snalt notrepresen t a n i ndi rect protecuo n to d omes tic p.oa@

Regularion 6 0f the EGMS Regurarions 2017 provide rhat the stamp feesthe commissioner for financing of the system which is .o,np.iruJ'niit .accounting system and related software and hardwar.. A, ,;;h, il;;
fees forgovernment revenue raising purposes.

Given the fact that alternative provlders are able to ofrer its product at far lower rates innefghbouring African countries, the r$hs 5 fee.charged in the Kenya wourd appear to farexceed the "approximate cost of services rendered]' m" 
"*.".s-i* fee jeopardises theKenya's compliance with wro obligations, opening the country to challenge within wroCommittees and dispute sertlement [ro.u.ain'gr.

4. Discriminatory tax stamp fees

The EGMS Regulations articulate.that the stamp fees are necessary for the maintenance of the'system' which has been put in place to facilitaie rracking 
"f 

.-.i;;l; goods and collection oftaxes' However' tobacco and nicotine products are_chargea hfgh";ih""";ther excisable goods,despfte not havrng any enhanced featlres to lustiry the price differentiation.

;il,,
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31n January, 2023

Conrmissioner Genera l,

Kenya Revenue AuthoritY
P.O Box 4824G00100
Nairobi,

ATTN: FCPA Githii Mburu, MGH, CBS

Dear Sir,

RE: ABAK MEMORAfIDUM ON fiE EXCISE DUW lFxcisable Goods ManaRsment svsteml

(Amend mentl REGUlATlON5..2023

We are grateful for the opportunity to submit and present our memorandum as the alcohol

beverage industry.

We have attached the ABAK submission herein'

Thank you

Yours Sincerely,

Eric Glthua

Chairperson

Alcohol Beverages Association of Kenya (ABAK)
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3ls January, 2023

Commlssioner General,

Kenya Revenue AuthoritY
P.O Box 4824G0O10O

Nairobi,

ATTN: F@A Githii Mburu, lvlGH, cBS

Dear Slr,

(Amendmentl.R EGULAtlOl,lS.. 2023

We are grateful for the opportunity to submit and present our memorandum as the alcohol

beverage industry.

we haveittached the ABAK submission herein.

Thank you.

Yours Slncerely,

1r '@u*gry-'

Eric Glthua

Chairperson

Alcohol Beverages Association of Kenya (ABAK)
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European
Eusiness
Council
Kenya

Honorable cablnet secretary for National Treasury and Economlc plannlng
NJuguna N'Dungu

Old Treasury Building
Harambee Avenue
Nalrobl

Commlssloner General
Kenya Revenue Authorlty
Times Tower
Halle Selassie Avenue
Nairobl

Nalro6l l't February 2023

Re: Draft Excise regulatlon 2023 {xcise Stamp Fees
lntroductlon of 2.5 per stamp on cosmetlcs and Beauty products of tarlff heading Nos.
3303, 3304, 3305 and 3307-

Dear Honorable Cabinet Secretary

Greetings from the Board of the European Business Councfl in Kenya a private body that represents
around 650 European Companies based and doing business in Kenya.

I write with regards to the above draft excise regulation in llne with the stakeholder engagement
that you have sought, and we would ask you to withdraw the proposat based on the following
assessment and the real lssues that it will bring to some of our membership involved in the cosmetic
industry here in Kenya.

ln the past year, cosmetics and related products have been hit by several tax increment's even though the
industry is yet to recover from post covid effects.

This will rnean introduction of complexities in the production of the products as it will Jnvolve the purchase of
additional machinery and modification of production line's therefore increasing the cost of production and
overall increase of product to consumer.

With the current fnflatlon rate, most consumers will resolve to buylng cheaper products which most of the time
are counterfeits products and are damaging to thelr health.

The challenge of application of the said excise stamp on some cosmetfcs products as they are already too small
for example if you consider eye pencils.

c/o AHK, Delegation of German lndustry Westpark Towers 6rh Floor, Ojlo Road, Parklands, Nairobt
info@ebckenyaorg

EBCI
KENYAi
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Europea n

Business
Councfi

,tl,

a

I Kenya

Regionally, some of the cosmetic companies that we represent will not be competitive when it comes to their
product cost and this Is an area where there is already Srave concern, these new excise proposals will slowly

but surely drive local manufacturing and investment to a shutdown with a tax overload.

For European companies with investments locally, these measures will drive the mother company to consider

closure of local manufacturing plant and focus on importation. This will lead to a huge reduction in the
workforce and will decrease investor confldence.

Based on these points we would ask that you therefore to withdraw the proposal.

You

rrEn J Gillen

Chairman

European Business Council in Kenya

Cc: H.E Henriette Geiger - EU Ambassador to Kenya

Mr. Mardfn Boelen - Trade Counsellor, EU Delegation in Kenya

Honorable Principal Secretary for lnvestment- Mr Abubakar Hassiln

fhe Board of the European Business Council in Kenya

c/o AHK, Detegation of German lndustry, Westpark Towers 66 Floor, Ojijo Road, Parklands, Nairobl
info@ebckenya.org
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THE REirl TP.A[€ A-c:t]:-lATEr; r-1; iEiri.nt.

RETAIL TRADE ASSOCIATION OF KENYA (RETRAK) POSTTTON PAPER ON THE EXCISE DUTY
(EXCTSABLE GOODS MANAGEMENT SYSTEM) (AMENDMENT) REGULATTONS, 2023

Recommendation
Retain the current
drarges of Khs. 2.8
per stamp.

an environment of high lnflation
as evldenced by the Consumer
Price Index and cannot afford any
other cost increases due to low
consumer purchasing power.
Formal Retailers are already losing
consumers who are deterred from
buying from them and instead
seek to buy directly either from
informal sector which and/or
counterfeiters. This leads to a
decrease in revenues collectible by
Government as many informal
traders are not captured in the tax
basket. This may also affect the
employment numbers within tre
sector, as low sales require less
shop attendants.

Retailers put in a lot of effoft to
ensure that they source their
goods from the credible sources -
usually ftom local manufacturers.
High cost of manufacturing leads
to an increase in counterfeiting.
Counterfeit goods compete
unfairly with goods we source from
legit sources, as they are
signifrcantly cheaper when sold in
the informal sector.

Increased cost of products
continues to give an edge to,
imported products which will
continue to rule the shelves, at the
expense of locally manufactured

Retailers are operating in1. Clause 1:

1, Cigars, cheroots, cigarillos, containing
tobacco or tobacco substitutes

2. Cigarettes containing tobacco or tobacco
Substitutes

3. Other manufactured tobacco and
manufacfured
tobacco substitutes; "homogenous" and
"reconstifuted tobacco"; tobacco extracts and
essences.

4. Electronic cigarettes and other nicotine
delivery devices.

5. Liquid nicothe for electronic cparettes.

6. Products containing nicotlne or nicotine
substitutes intended for inhalat'ron without
combustion or oml appli,cation but excluding
medicinal products approved by the Cabinet
Secretary responsible for matters relating to
health.

The Excise Duty (Excisable Goods
Management System) (Amendment)
Regulations, 2023 seeks to increase the cost
of stamps from a previous KES 2.80 to KES 5.0

Retain the
rates

especlally drinking
water is an essential commoditY
particularly in areas where clean
drinking water is scarce.
Increaslng the stamp duty will ,

increase the cost of an essential
good, burdening further a very

The Excise Duty (Excisable Goods
Managernent System) (Amendment)
Regulations, 2023 seeks to lncrease the cost
of stamps KES 1.50 to KES 0.5r

or similarly waters.

P.O. Box 10151-OOlooNairobi, Kenya I ceo@retrak.co.ke I www.retrak.co-ke



3

5.

Fruit juices (including grape must), and
vegetable
juices, unfermented and not containing added
spirit,
whether or not containing added sugar or
other
sweetening rnatter.

Cosmetics and Beaufi products of tariff
heading Nos.
3303, 3304, 3305 and 3307

The Excise Duty (Excisable Goods
Management System) (Amendment)
Regulations, 2023 seeks to increase the cost
of stamps from KES 0.60 to KES 2,2

exce-eding 60/o (5 per Stamp); wines including
fortified wines, and other alcoholic
Beverages obtained by fermentation of fruits
(5 per stamp); Spirituous beverages of
alcoholic strength not exceeding 60/o (3 per
Stamp)

Beer, cider, perry, mead, opaque beer, and
mixhrres of fermented beverages with non-
ahoholic beverages

Other ic notbeverages, including
fnJit and vegetable JUTCeS

Compounded spirits alcoholic strength

Retain the current
rates.

Retain the current
rates,

l; lifiHfHi!]ffi
THE i€:r[ TR;LE,i:.1-4.i:]tAlr,:rf.,, [,; :i:r,r.:

These Commodities especlally
cosmetics and beauty products are
prone to counteffeiting and will be
counterfeited ff the cost has to
increase arbitrarily.

Local alcohol ic beverages wih
struggle to compete against local
brews and illicit alcohol brewed in
unsanitary conditions. This will in
turn lead to the associated social
problems such as underage
drinking and health related risks of
illicit alcohol such as blindness.
Reduction of illicit alcohol has been
one of the clarion calls of the
Govemment of the day.

Whereas Rebilers comply with
government indicatjons and
usualty offer safe products for sale
in compliance with government
terms,

RETRAK would also like to request KRA to engage effective Public participation by engaging sLakeholderswho are affected by tax increases.

P.O. Box 10161-0010ONairobi, Kenya I ceo@retr_ak.co.ke I www.retrak.co.ke
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i&.t TEKenya Breweries Limited IUDV Limited

Subsidiaries of the EABL Group

O3 Februory 2023

The Cobinet Secretory

The Notionol Treosury ond Plonning
Horombee Avenue, Treosury Building

P.O. Box 30007-00100
NAIROBI, KENYA

Pi O. 8ox 30161 - 00100. riairobi, (enva
T,:+ 254 20 8&l 4000/6$ 3701 E: lnfo@eabl com
Tusker.kbrit, NSun)ba road. Cxit 7 olf 'l hika lliShrvav i... .eJl)i ..,nr

Bv Emoil: stokeholder-enoooement(Okra rro kp

& Acknowledged Delivery

d"obLi,

2. The Commissioner Generol
Kenyo Revenue Authority
Times Towers

NAIROBI. KENYA

Deor Sirs,

RE: IHE EXCISE DT,TY{EKCTSABTE GOODS MANAGEMENT SYSTEMI LAMENDMEhTTI REGUIATi6IS:,2&3

We refer to the Publk Notice doted lTJonuory 2023 published by the Commissioner Generol Kenyo Revenue
Authority (KRA) on beholf of the Cobinet Secretory {CS} Notionol Treosury ond Economic ponning inviting
interested members of the public ond stokeholder$ to submit their inputs ond comments for considerorion In
the finolizotion ol lhe subject regulotions. Kenyo Breweries Limited ('KBL"! qnd UDV (Kenyo) Limited |'UDV")
(jointly "We"l hereby write to submit our written inputs ond comments on the subject regulotions os follows.;i

l.O Bockgrotrnd

We understond ond oppreciote the foct thot the Excise Goods Monogement System (EGMSI (the System) wos
introduced by the Governrnent of Kenyo os o meons of improving excise revenue collection lto securc exclse
rcvenuel with implementotion of the System hoving commenced more thon ten yeors qgo. We olso oppreciote
the loct thot the System sought to oddress the chollenges thot KRA wos focing thot impocted on revenuo
collechbn..This fncluded:

o) llllcit trodo: - presence ol illicit products including Duty-Not -Poid ond counterleited bronds ot the tine
necessitoted meosures thot would help curb the vice while securing Government revenue. The Excise
stomPs (stompsl would then ossure the consumers ol consumptibn of genuine producls while ot the
some time Govemment would be oble to trqck ond troce stomped products hence secure excise
revenue.

There wos olso widespreod porollel importotion ol bronded products on which tox wos not poid. The
offixqtion of excise stomps wos considered to discouroge such proctices ond protect genuine brond
owners.

b) Produa roceobility: - the system, we were odvised, would help the Governrnent to reconcile quqntities

declored by the monulocturers ogoinst the excise duty poid since the offixing o[ the stomp would be
KRA controlled ond done ot the foctory level before the products leove for the morket.

Page 1 of 3



a2.0@
The droft regulotions propose to omend the pricing of excise slomps lor olcoholic beveroges ond other

producls, o review thot, if implemented, moy increose the cost ol the stomps by bewveen 79o/o ond 2670/o.The

proposed increose in the excise stomps cost rqises o number of concerns:

2.1 lmpqct on Productlon

The increose in the cost of excise stomps is odding to the rising cost of production with increose in toxes

(especiolly excise duty), costs of luel, electricity costs, rising woges, county governments' fees ond levies

omong others. lmplementotion of EGMS come with odditionol costs thot lve hove to meet in otder to

complywith the prevoiling regulotions. These include costs reloting to controcting of cosh in tronsit services

lor the collection ond tronsportotion ol excise stomps from KRA to our premises; investing in high security

sofes, ICT infrostructure, uninterrupted internet supply, 24 hours CCW surveillonce; investmenls in copex

ond pockoging line modificotions thot hos impocted pockoging line performonce,'depteciotion costs

omong others. Compounded, we hove to meet o totol of obove KES.2Omillion per yeor in order to sustoin

the System ond remoin compliont, o cost thot is seporote lrom the cost of purchosing the stomps. lt would

be prudenl ior the Government to now lower the price of the excise stomps to ollow the business time lo

recover lrom these costs ond recloim its competitive position in the region.

The proposed increose in the cost ol the stomps wrll leod to on increose of up to six times the current cost

of the printed lobel thqt we of{ix on the products os provided below:

2.2 Adverse lmpoct on consumer

Given the impoct of this cost ond the ripple impoct on product pockoging, the cost wili be possed over to

the consumers who ore olrcoCy struggling with high inllotionory impoct in the econoiny, ivhich is moinly

impocting the low-end economic eorners- The consumer lodoy poys 2 to 3 times for o similor product

originoting from our fmrnediote neighbours Ugondo ond Tonzonio. lnflotion on olcoholic beveroqes hos

resulted to increosed iilicit, counter{eits, deoths etc.

ln curbing fllicits, the greotest chollenge ot present is lhe counterleiting of the KRA excise stomps in on

effort to evode poyment of excise duty which is high ond unsustoinoble for businesses. We hove remoined

compllont over the yeors ond opened ourselves lor inspeclion by Government with our products ohvoys

feoturing os the most compliont in oll of lhe benchmorking missions thot the government hos mode lo our

foctories ond distribution chonnels.

lncreose of illicits in the morket defeots the initiol objective of rolling out the EGMS system. A review irom

o somple of illicits seized between October ond December 2022 esloblished thot o totol of 920,729

olcoholic beveroges hod loke excise stomps. Counterfeiting of the stomp hos led to odditionol investmenl

by Government in such projects os the "Somo lobel App" omong others thot come with oddilionql
odministrotive burden ond odditionol spend. Wth increose in illicits, we con infer thot there is o reduction

in the expected Government revenue lrom excisoble products thot ore on sole in the morket (spotlighting

the efliciency ol Government in their enforcement).

2.3 lmpoct to the volue choins

Proposa Cost of the tox
Stqmps r ii.,,

More Eip6nilve bv
:',sffi,

bi.

tr

Cost Per ltem Pockoging

Lobel

3.0 "-*;i,
r.

r.0

o.8 50 *;'
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The industry is olreody reeiing from on oggressive excise increoses experienced in June ond October

2022 which drove incrementol increose in prices with o ripple impoct in the volue choin. Ihis hos driven

o double-digit decline in industry volumes which hos impocted the choin lrom formers, houliers, food

choins etc. This to o lorge extent hos on impoct on ths thriving itlicit trode'

2.4 Monogement ol the EGMS Syslem by SICPA

Following lrom Government's ossuronce to the privote sector durlng initiol rolFout ol the System, the

equipment thot slcPA hos been monoging is now lully owned by KRA The controct with slcPA' if ony'

should therefore be moving to o mointenonce/servrte controct lor consumobles only since the hordwore

is now lully owned by KRA. Hence our exPectotion is thqt the cost of the stomPs should be going down

considering thot the initiol stomp prices cotered lor sourcing of the equipment [whot slcPA ond KRA

submitted to plC in 201g thot the reoson for foiling to budget lor the proiect prior to commencing the

procurement (which wos in violotion of Section 26 (6) of the Public Procurement ond Assets Dispos'rl Act

2005) wos becouse the Proiect wos sell-linoncing '

2.5 Cost ComPorison

A comporison o[ the cost of the stomps lor olcoholic products in Kenyo' Ugondo ond Tonacnio reveols

thot Kenyo is chorgfng the highest, with the some supplier.we recommend thot the Government borrows

lrom the experiences of other iurisdictions on the pricing ond efficiency of the exclse stomps model before

finolizing on ony new legol tromework on EGMS. Below is o cost comporison of the excise stomps with

other morkets:

"spiritt

Sofr

Drinks/julces

Cost of

IKESI

Eeer

Stomps fonzonio

O.9& locql

1.21- imported

2.21

o.23

(gurrenti

Most of the funds collected on these stomp costs ore expotrioted to Europe lurther creoting o stroin on the

Kenyo Shilling, turther occeleroting the depreciotion of our culrency'

3.oCcnslurien
The,EGMS system is elfectlve lor Government but not efficient os it hos resulted to increose in the cost of doing

businesr; increosed odministrotive burden ond increose in counterfeits ond illicits' The octuol issue is

enforcement, o mondole ol government which connot be cured by increosing the cost ol the stomps' We

thereforerecommendthottheGovernmentholtsonimplementotionofthesubjectregulotions,conducton
impoct ossessment on the current model together with comporison with the experience of other ,iurisdictions

ond reduces/lowers the cost of the stomps os this hos olreody led to on increose in the cost ol complionce

ond rise in production ond consumptrbn ol illicit products in the morket' We enclose o detoiled memorondum

on the proPosed regulotions lor your review ond considerotion"

Yours loithfully,

Fon Kenyo Brewedes Llmlted ond UDV (Kenyo| limited

@
Frido Mbuguo

Heod ol Public PolicY
Page 3 of 3
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The Commissrbner General
Kenya Revenue Authority
P.O, Box 4B24GOO1OO
Nairobi, Kenya

Sent via ema il to qEkge(er-enoaqement(A 
kra. go .k e

31 January 2023

Ref: ITVMM//|O/KMM

Dear Sir,

,', ',

i.. , !

Maurice Mwaniki
Associate Director

i!li::li"::.til';;ions on The Excise outv (Excisatrle Goocrs Manasenrent systenr) (Anrendment)

we refurto the public noticE lssue-d by he commissioner_General (.cGJ on 16 January 2023 informingthe public of the provisicinl of.thg Excis" outv nci, z-ors trt 
"- 

aJit irii.'n'"rporr"rs the cG to makeRegulations generaly for the betercOri"i.trriitn of the Act .

ln the said public notice. tle CG informed manufacturers and:lmpsrteps of exclsable goods of his reviewof the Excise Dutv (Excisabrg e4" u"r"g"rdt si;!iltaililtiirii'zi
and subsequent Sr,ienoments made vide th-e Er"r" outy (Excisabre 

"*d3'["(g;;:[[s$esutationsr(Amendment) Regulations, 2023 ('the oran amenom""ihlgrt"til.fJiJ"w" 1 Marcfi 20i3.
The Kenva Revenue o"T,L-,r,^[I"_!f1".'vou1 therefore hvited interested members of the public andstakeholders to submit theii views and commenis for considerifion in ir"risrng 16e draft AmendmentRegulations by 3 February 2023.

We F.if$ifoperc Umited.,.tuC, or.us,) are pleased to share with youcomments and recommendations on the draft Amenomenr{egui"rion'.-ioi'yorr consaderation.

we.would be gratefur for an opportunity to engage you further on our proposars or to provideadditional information should [iis be required.- -

Yours faithfully,
For: PrlcewaterhouseCoopee Limlted

WW##[f ,tr rower, waiyaki way/chiromo Road, wesrtands

T: +254 Qo)z8g Sooo F: +254 Qezb5 5oot urusw.pwccom/ke

txrro":uAt*tr'schrrumrJl..bo'ilE-l{qg!B-qmrcMMug.sTuutqaaM!n!.FuwiusMu[od.pNgln,BNo.nJrdRNdoli
S O ilofi.n,r O NFmbceo I'OtctbE ohnd r Oor"-X Silr u in"riduiiir-i;*o"-nl
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General overview of the status of the Kenyan econonly

Kenya,seconomyconUnuedtoreboundftomthepandemicin2o22withreals.rgssdgl::!!!]*:"t
i6ii'p;ii"Jr""ri"g uv 6.;;;i-;lrGrln the firsthatt ot 2022, driven bv broad-based increases tn

services and industrial acti'vities. However, tne ongoingsno"rs,.in"tuoinb une tong drought in arid and

sem;arid areas, rising i"fl;ti;;:il trghteigtood"fi;aicial conditions, create challenges for Kenya to

sustain its recovery,r

Kenya,s medium term growth prospects remain positive with GDP projected to grow by 5'2o/o on average

in 2023 lo ZO11notwrthstanding current gtoUat anJJJmestic shocis' ihe basetine assumes robust

;;;;;i";;iiio ine priuui" .E"to,, con-tinued low CoVID-19 infection rates' a near term recovery rn

agricutturat productron, 
""i'niin ".rrooiw 

qrr""t t rorrrulg lgll"^ryan 
exports. These developments

are in turn expected to catalyse private investment to support economic growth over the medium term'

Thegovernmentreducedthebudgetdeficitinfiscalyear(:.FY.1?y1f:ft:m8'2ohlo6'20/othrough
revenue measures and expenditure mod-eration at j t"t"tt of ftscal consolidation- Total revenue

increased to ,r7.3% or sirFln iV 2o21r22rro* rij.z" in iy zozotzr, reflecting the pick-up in domestic

demand and a range or f,* ,"tornl. as well 
". 

l.piou"rn"nts in tax administration and the use of

technology. These nave i[iJuJ " 
reduction in tri"tp"noiiures through harmonfiation of exemptions'

enhanced comptiance tniougn Votuntary ra* oi."[s[i" il'sr; aviDP") for prevlously non/undeclared

taxes, and easier access io in" f"nv" Revenue n'tnoatv'" (;xnel online systems'2

The above notwithstanding, it Is also worth mentioning that productivity (l'€ " output and new orders)

dectined at quickerrares, imid disruptions.caus.i'ij'tn'"-r"Jr.tonil "r".tiin 
and iash flow shortages' At

the same time, there w;;;;;;;;"d"J-p in 
"rnpioii,"nt, 

pr."hu::19:_"liritv also decreased due to

weaker sales and ati, nr*irir. mentions of nighei tuer prices, exchange raie pressures and a greater

tax burden. Looldng fonrard, business 
"nO 

inve'iiltotiiO"nt" remain one oi the weakest on record'

amid fears that the i"flal;;:il;;n do*ntutn in the economy will continue'

ExcisetaxescontributeasignificantproportionofrevenueinKenya.Betweenlg80and2020,excise
raxes yietded ,n 

"uur"nl 
;itl;fli ffiy;udiJ. il;iou"rnni"nt't !1lure 

to meet its annual income

targets through the KRi=#;"rpJri"Jti" ."J tt irprJ* wavs to improve revenue earned through

taxation. Excise duty, oeing a consumption trr,i"r1n"-t 
" 

wrdei range bt.tne poputation and is hard to

avoid for a consumer, provlding the governme"i;ii ;; Jtti'"ii'u taiget in its bid to ralse additional

taxes.

we note that amongst other amendments the dran AmendmentRegulatlons are proposing an Increase tn

the price of excise ,,"n1pr-iol'o,i"iirving ;roorct" il;;;;il; 707i otner tnan for'Bot1ed or similarlv

paci<ased waters'whicn riave i".rin"I in" r"r",'ii"i;J;';;;;ni Regulations have also proposed

ihe addition of a new cateior,'oi qualifyhrg p'oO"tt'iit t.u-tob'""o industrv-which wilt now require the

affrxarion of excise ,,"r#,'"', ;"T;ilj;ri*g ,h;;;;iclrengttr ot qultirving 'compounded spirits of

atcoholic beverages,r" #"?"n o"i l"'ils'piiitrJr-tLurit"g"s' io not exceeding 6% ftom the

we further discuss below the specific areas of concern that may result from the implementation of the
currentl0%.

draft Amendment Regulations'

r \1111,ir rirl l r'-."JJlrrrrk''''''' r)rll)ll(''i;r('n'/dil'unrcnts-

, ,,,,r. , '.."...,,r','t,.,"t-"i'' 
''' 'n-^T--'IlIi""'.!'''''" ""t't 

'l*
rltlJr.!11

zof5
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'(1) The exctsable goods
ptovlded underthe
Second Schedule of the
Act shall be exemDted
from lhe rcquirement of
excise sfamps.'

The CG has
proposed under
Clause 4 of the
draft Arnendment
Regulations to
amend Regulation
28(1) of the EGMS
Regulations by
deleting paragraph
(1) and replacing it
with the fofiowing
new paragraph -

a a) Regutation 2A (1) (a) of the EGMS
Regulations currentty provides that:
lcmphasis oursl

'(l) The foltowing excisable
gocds shall be exempted frcm
the requirement of excise
starnps-

(a) exclsabte goods
manufactured for exporl, the
Kenya Defence Forces, the
National potice Sevice or
delivercd to a duty_free shop;

We note that the draft Amendment
Regulations of the above_menlioned
provision and has subsequenfly
overlooked to highlight on the 

-

applicability of excise stamps on
excisable goods locally manufactured for
export.

As it stands, it is notable that the
1-tention of the amendment of Regulation
28 (1) of rhe EGMS Regutations vias to
merety exempt the use of excise stamDs
on goods that are exempted from excise
duty as prwi<led for under Second
Schedule to the Excise Duty Act, 2015
rEDA).

Nevertheless, we note that .excisable
goods manufactured for exports'are not
listed under the Second Sc'hedule to the
EDA. This can therefore be interpreted io
mean that excisable goods locally
manufactured for exports will be iubject
to excise stamps.

This proposed amendment therefore
contravenes wlth the provisions of the
EDA under seclion 7 which provides for
non-applicabilig of excise duty on
'exclsable goods exported from Kenya
under customs confol' hence the
amendrnent h unfounded in law,

We recommend the CG to
revlew this proposed
arnendment prior to the
rssuance of the new EGMS
Regulations and provhe clarity
on the applicabilrty of excise
stamps on ,exclsable goods
manufactur8d for export, so
as to avoid unnecessary ftrlure
drsputes with the lmpacted
taxpayers and interested
members of the public.

3 0f5
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We recommend the CG to

defer adiusting Prices of the

excise stamps to help the

corporations accounting f or

excise duties under thts

category to thrive in their
businesses and encourage

more investments to the

country,

The oovernnPnl ghould also

corrslder detrrring Btl s

adiustment and focus on

"nhancinS 
the caPabilities of

the existing excise stamPs-

inis snouti form a reasonable

bisis uPon future adjustment
of the fees'

Excisable Products such as

iuices. carbonated drinks'

atcoholic beverages and

tobacco are Price sensitlve'
The demand for these
oroducts is influenced bY

lrLes, income levels and

lonsumPtion Patterns' This

therefore means that increase

inin" excise stamP fees for

if,"s" ProOucts will result in the

ii.irpi'on in the demand and

suPPiY chains for these

comPanies.

It is also worth noting that

onooinq Price hikes have

"rided 
consrmers' Purchasln.

oower signilicanUY'
L-ons"qrintrY, the Pro Pos ed

increase in Prices for the

Lxcise stamPs will result in

orice increases and lower

iemanO for these Products
therebY reducing revenue

*ff"-"tirO bY the government in

the long run

Furthermore. we recommend
the KRA to consider
rilnJatoising the Pricing of the

excise stamps as they serve

o

4 0f 5

rt As orovided under the EGMS
"' nJol'rriion., stamp tees are meant

io-JrPPort the tax administration

iLtirii[" in the excise sector and

Go"iot", not a revenue raisfng

rll-timed.

a)

b)

1. Cigars, cheroots'.
cigarillos, contatntng
tobacco or tobacco
substitute' KsS 5

Per starnP:

TJtb OO has also

PqqPoied Prica .
aijiugffients under
CliuSe 0 of ne Oran

A,mendment
Regulattons' as
outlined below:

2. Cigarettes
containing tobacco
or tobacco
Substitutes - i^il:S 5

l)er staltr [i;

3. Other manufactured
tobacco and
manufactured
tobacco substitutes:
"homogenous" and
"reconstituted
tobacco"; tobacco
extracts and
essences - f't:S 3

Per stalllp;

4. Liquid nicotine for
' electroniccigarettes

- KES 5 ;)t)r stiilltP;

Products containing
nicotine or nicotine
substitutes intended

for inhalation without
combustion or oral

aoolication but
excluding medicinal
products aPProved
by the Cabinet
Secretary
resPons[ble for
matters relating to

health - i(I]S li llcr'
stit n I P;

6- Compounded

a

5

spirits

of
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a

5 per statllp;

7. Spirituous
beverages of
alcoholic strength
not exceedlng 6% -
KES 3 per stamp;

8. Beer, Cider, Perry,
Mead, Opaque beer,
and mixtures of
fermented
beverages with non-
alcoholic beverages
- KES 3 perstamp;

9. Other non-alcoholic
beverages, not
including fruit and
vegetable juiCes -
KES 2: per stamp;

10- Fruit juices
(including grape
must), and
vegetable'fulces,
unfermented and not
containlng added
spirit, whether or not
contalntng added
sugar or other
sweetening matter -
KES 2.2 per atarnpii
and

1 1. Cosmetics and
Beauty products of
tariff heading Nos.
3303, 3304,3305
and 3307 - KES 2.5
per stamp;

d) The KRA proposes to increase the
current prices of the excise stamps
while not considering resolving the
prevailing challenges encountered by
the users of the excise stamps nor
enhancing their functionalities/
capabilities..lt ls on this basis that the
increase in the stamp fees is
unjustifiable ln terms of the
unsatisfaclory salient features of the
existing stamps not meeting modern
business requlrements hence
resulting in deficiencies to effective
and efficient running of the
production lines. i

e) lt rs notable that the excise stamps
are meant to detef counterfeiting and
enable tracking of excisable goods
along the supply chain, which also
provides for a mechanism through
wtrich the KRA 15 able to compute
the excise dug due from
manufacturers and importers. Our
clients have observed that the
current excise stamps do not have
the track and trace functionality. That
notwithstanding, lhe increase in
prices for these stamps is likely to
result in an lrrcrease in counterfeit
and illicit trade and consequently
resulting in a loss of government
revenue.

0 lt G also our considered view that the
differentiation priclng of the exclse
stamps for excisable goods ls
irrational._For example, the charge of
varying pdces for excise stamps for
tobacco and nicotine products does
not provide any enhanced features in
terms of functionalities of the excise
stamps that have been paid for with
varying prices and hence this create$
an impresslon tovnards unfair tax
administration and furlher justifyin g
higher operational costs incuned by
companies operating in the tobacco
industry.

excisable products. The stamp
being an excise tax
administration tool, there is no
plausible justification for the
differentiation across
categories as the actual
difference in the products is
reflected in the exclse duties
applicable under each product;

The government should
altematlvely come up with
measures to revive the
economy at a greater pace
through re-opening more
business opportunities and
encouraging investment in the
country before increasing tax.

The KRA coulci also conslder
reducing the cost of excise
stamps to align with the East
African Community f EAS)
Partner States, simr'lar to the
approach that the Tanzania
Revenue Authority f TRA)
took'in 2022, Following
engagements between
manufacturers and the TRA,
requesting for a review of the
exclse tax stamps prrbes as
this had a significant impact
on the manufacturers'
operating cost v,rhich would be
passed on to the consumer,

The TRA upon review of the
requesl and engagements
with manufacturers, the
government rev;sed the
prices of the excise tax
stamps by lowering the rates
by between 0,5% to 11260/o.

Thls reduction in prices
provided much-needed relief
to manufacturers by loweilng
the manuhsturers' costs of
produclion and consequentty
making their products

same pOrpose for

affordable to

5 of 5



I(T,ruYN REVENUE
AUTI{ORITY

ISO 9oor.:2o15 CERTIT'lED

Office of the Commissioner General
KRA/51roozlS(9qzg)

z6tl'Januar5r eoe3

Ms. Wambui Mbarire
Chief E-xecuuve Officer
Retail Traders Association of Kenya
83, South Wing, Ojijo Plaza Plum^s Lane, Ojijo Rct
Nairobi

Dear Leo
II{\{I'TATION TO STAKEHOLDER ENGAGEMENT FORUM ON EXCISE
DUTY (AM

f.,p

20

The Kenya Revenue Authority (KRA) presents its compliments to you.

In compliance rvith the Statutory Instruments Act, the Commissioner General on
behalf of the cabinet secretary - Nationar Treasury and Economic plauning has
reviewed the Excise Duty (Excisable Goods Management System) Regulations,2o:z
and made the Excise Duty (Excisable Goods Management system) (Amendment)
Regulations, zo2g through a public notice publishecl on'fuesday, r7tl, January , rorg.

In this regard, I invite you and five (S) of your members for a breakfast Stalieholder
Engagernent on wednesday, rst Februar5r, aoz3 from g.ooam at Timcs Tower
- Convention Center on st} Floor to presentyour submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
. sCIMnAIS s IOI{ER GEI{Bfi A L

c

fulipe U shuru, Tujitegerneel



KENYA REVENUE
AUTHORITY

ISO 9oo1;20r5 CERTI FIE,D

Office of the Commissioner Gcneral
I(RA/5/rooz/5(a4zg)

z6thJanuary zoz3

Mr. Henry Kabogo
Chairperson
Water Bottlers Association of Kenya
Sameer Business Park, Block C3 rst Floor Mombasa RcI
Nairobi

Dear c-lnatr l?9<hn
t

FORUM ON EXCISE

The Kenya Revenue Authority (KRA) presents its complirnents to you.

In compliance with the Statutory Instruments Act, the Commissioner General on
behalf of the cabinet secretary - National teasury and Economic planning has
reviewed the Excise Duty (Excisable Goods Management System) Regulations ,2or1
and made the Exeise Duty (Excisable Goods Management sy.stem) (Amendment)
Regulations,2oz3througir a public notiee published on Tuesday, rlh January, zo21-

In this regard, I invite you and five (S) of your mernbers for a brealdast Stakeholder
Engagement on Wednesday, lst February, eoz3 from B,ooam at fimes Tower
- Convention Center on sth Floor to present your submissions on the regulation.

We look forward to your participation.

Youls sincerely,

FCPA Githii Mburu, MGH, CBS
COMMISSIONER GENERAL

6,p

)

T ttlipe {Jshu.',1. fuiitegemee!
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I(ENYA RrVrXUr
Auruorury

ISO goor:lot5 CERTIFTED

Office of the Commissioner General
KRA/5/rooz/S(aqzs)

z6thJanuary zoz3

Mr. John Njogu
Chairman
Petroleum Outlet Association of Kenya
Lunga Lunga square, 2od floor,
Nairobi

Dear C,tn^'t\nh^ t

r,'TVTr rION TO STAKEHOLDER ENGAGBIIBIT FORTIM ON EXCISE
DUTT REGUI.A.T.IONS,

The Kenya Revenue Authority (KRA) presents its compliments to you.

In complianee with the Statutory Instruments Act, the Commisstoner General on
behalf pf the Cabinet Secretary - National Treasury and Economic planning has
reviewed the Excise Duty (Excisable Goods Management System) Regulations, zoLT
and made the Excise Duty (Excisable Goods Management System) (Amendment)
Regulations ,2cz5 through a public notice published on Tuesday, rTttr Janua ry, 2g,23.

In this regard, I invite you and five (S) of your members for a breakfast Stakehold.er
Engagement on wednesday, rst February, 2o2g from g.ooam at Times Tower
- Convention Center on Sth Floor to present your submissions on the regulation.

We lookforward to your partieipation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
cQMMrsqroNER GENERAL

ffi
t

i':t lipe U shu ru, l-rrjitegenr'3ei

4''a. '
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IGruya REVENUE
AUTHORITY

ISO goor:rorS CERTtFf EI)

Office of the Comnrissioner General
ICRA/5/rooz/S(B+zg)

e6thJanuary 2o2B

Ms. Wanjiku Manyara
General Manager
Petroleum Institute of East Africa
Bruce House, Standard Street, 4th Floor, South Wing
Nairqbi

Dear

II\NITTATION TO STAKEHOLDER ENGAGEMENT FORIIM ON EXCISE
DUTY REGIJI"ATIONS, eoe3

The Kenya Revenue Authorig (KRA) presents its compliments to you.

In compliance with the Statutory Instruments Act, the Commissioner General on
behalf of the Cabinet Secretary - National Treasury and Economic planning has
revieu'ed the Excise Duty (Excisable Goods Management system) RegulationslrorT
and rnade the Excise Duty (Excisable Goods Management system) (Amendment)
Regulations, 2o2B through a public notice published on Tuesday, rTth Janua ry,2o2S.

In this regard, I invite you and five (S) of your members for a breakfast Stakeholder
Engagernent on wednesday, r"t February, z.og,s from g.ooam at Time-s Tower
- Convention Centcr on sth Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPA Githii Mbum, MGH, CBS
COMMISSTONER GENERAI

Gfr",

Tuiite LJshuru, T u j ii:eg,e;:'leeJ
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IGXYA REV"ENTIE
AUTHOzuTY

ISO goor;20ls CERTIFIED

a

Office of the Commissioner General
KRA/5/rooz/g(S4zg)

e6thJanuary eoz3

Mr. Ben IVIutai

Chairman
MSME Alliance of Kenya
Kenya Railways He, Off Haile Selassie Ave
Nairobi

drnovlvtfivl ,

t

\

Dear

II{YITATION TO SIAKEHOLDER ENGAGEMENT FORTIM ON EXCISEDUTT BECUT,ATTONS, 2O23

The Kenya Revenue Autrrority (KRA) presents its complirnents to you

ln compliance with the Statutory Instrtrments Act, the cornmissioner General onbehalf of thq cabinet secrctary - Nationar Treasury and.Economic planning hasreviewed the Excise Duty (Excisable Goods Management system) Regulationslrorz
and made the Excise Duty (Excisable Goods tvtanag"murrt system) (Amendment)
Regulations,2o2g through a public notice published Jn Tuesday, tTrh January ,21123.

In this regard, I invite you and five (5) of your rnembers for a breakfast Stakeholder
Engagement on wednesday, rst February, zoz3fr.om g.ooam at Times Tower- convention center on 5rh Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

--.,*+

FCPA Githii Mburu, MGH, CBS
CoIIMLqSIONERGENERITf,

'1'u 
l ipe LJsl-r r.rr,.i- Tuji{egerneel
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ISO goot:20rS CERTIFIED

Office of the Commissioner General

KRA/5/roozls(8+zg)

e6thJanuary zoe3

Mr. Eric Theuri
President
Law Society of Kenya
I:vington, Opposite Valley Arcade, Gitanga Road
P.O Box T22rg-oo2oo
Nairobi

Dear

II{\ITTATION TO STAKEHOLDER EN(trASEIIENT FORUM ON EXCISE
D_UTY (AMENDMENT) REGUT /\TIONS, ?ges

The Kenya Revenue Authorilv (KRA) presents its compliments to you.

In compliance with the Statutory Instruments Act, the Commissioner General on
behalf of the Cabinet Secretary - National Treasury and Economic planning has
reviewed t.he Excise Duty (Excisable Goods Management System) Regulations,2oLT
and made the Excise Duty (Excisable Goods Management System) (Amendrnent)
Regulations ,2c.25 through a public notice published on Tuesday, rTrh January,2o2g.

In this regard, I invite you and five (S) of your members for a breakfast Stakeholcler
Engagement on wednesday, rst February, 2t>23 from 8.ooam at fimes Tower
- Convention Center on Sth Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPAGithii Mburu, MGH, CBS
.

?r"r 'dJ^'C- ,

a

'-'---

Tulipe Ushuru, Tujitegemeel
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IGNYA RrvrNur
AUTHoRITY

ISO goor:2or5 CERTIFIED

Office of the Commissioner General
KRA/5/rooz/5(a4zg)

a6thJanuary zoe3

6rp

Mr. Richard Ngatia
Charnber President
Kenya National Chamber of Commerce and Industry (KNCCD
Heritan House, Ground Floor, OffArgwings Kodhek Road
Nairobi

LJ^anclDear

INVTTATION TO STAIGHOLDER ENGAGEMENT FORUM ON EXCISEDUTY (AMENDMENT) REG 23

I

a

The Kenya Revenue Authority (KRA) p rqsents its compliments to you.

ln compliance with the Statutory Instruments Act, the Conrmissioner General onbehalf of the Cabinet Secretary - National Treasury and Economic planning hasreviewed the Excise Duty (Excisable Goods Management system) Regulation-s , zoLTand made the Excise Duty (Excisable Goods tvt*"g"*.r,t system) (Amendment)
Regulations, 2023 through a public notice published on fuesday, rlh Janua ry,2oz1,.
In this regard, I invite you and five (s) of your members for a breakfast Stakeholder
Engagernent on wednesday, rsr February, 2o23from g.ooam at Times Tower- Convention center on sth Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
€olatf, IgSIoIYBS. qENEB+L

t

Tulipe lJslruru, T"uji,[ :(emeeJ



I

,l

t

I 6p Kr,i.rY,t REVENUE
AUTHORITY

ISO gootiao$ CEBTIFIEf)

I

t

Office of the Commissioner General
KRA/5/rooz/g(8429)

a6thJanuary eoe3

Mr. Roy Mwanthi
Chairman
Kenya International Freight and Warehousing Association
Nairobi Office, KP.A ICD (Embakasi) OffMombasa Road
Agent's Block, Ground Floor
P.O Box 52969-oozoo
Nairobi

t-
Dear C lnolA{hvt ,

IIYVTTATION TO STAI(EE'}I.DER BNGAESSTETTT FORUM ON EXCISE
DHTqYPT--oMnYJSgqraugNs'zozs- , ,.
The Kenya Revenue Authority (KRA) presents its compliments to you.

In cornpliance with the Statutory Instruments Act, the Commissioner General on
behalf of the Cabinet Secretary - National Treasury and Economic planning has
reviewed the Excise Duty (Excisable Goods Management system) Regulations, eorT
and made the Excise Duty (Excisable Goods Management system) (Amendment)
Regulatious,2ozS through a public notice published on Tuesday, rTth January ,2cl25-

In this regard, I invite you and five (S) of your members for a breakfast Stakeholder
Engagement on Wednesday, tst February, zoa3 from 8.ooam at Times Towcr
- Convention Center on 5th Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
CoI4MISSIONF,R GENERAL

a

T u I ipe U sh tt t' u, Tujitegerneel
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AUTHORITY
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Office of the Commissioner General

KR.{5/rooz/g(t4zg)

26tI,Januar:/ zo23

Ms. Carole Kariuki
Chief Executive Officer
Kenya Private Sector Association
Shelter - Afrique House, 5rh floor Mamlaka Road
P.O. Box 3556-ooroo
Nairobi

Dear L. f-O
I

INVTIATION TO STAICEHOLDER EI\GAGEMENT FORUM ON EXCTSE
DUTY REGUIATIONS, eoe3

The Kenya Revenue Authority (KRA) presents its compliments to you.

In compliance with the Statutory Instruments Act, the Commissroner General on
behalf of the Cabinet Secretary - National Treasury and Economic planning has
revierved the Excise Duty (Excisable Goods Management system) Regulation^s, zorz
and made the Excise Duty (Excisable Goods Management system) (Amendment)
Regulations,2o2J through a publie notice published <ln Tuesclay, :,7t,u January, ,or3.
In this regard, I rnvite you and ten (ro) of your members for a breakfast Stakeholder
Engagement on wcdnesday, 1st February, eoz3 from g.ooam atTimes Tower
- Convention Center on sth Floor to present your submissions on the regulation.

We look forward to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
C9;MMTSSTONER GBNERAL

6p

I

fulir: :, Ush rrru, T,r:y iteg;:r?i,3€ j
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tSO goor!aoti CERTIFIED

Officc of the Commissioner General

KRA/5/rooz/S(8q,zs)

26d,.lanuary eoz3

Mr- Kwame Owino
Chief Executive Officer
Institute of Economic Affairs
rst Ngong Avenue, ACK Carden House, 5th Floor
P.O. Box 53989 - oo2oo Nairobi
Nairobi

Dear C.€' ,

II{vrrATroN To Snaxrnor,pnn gNGAcEr,EI{t FORUM oN BxcrsE
DUTT (AMENDMENT) REGUIATIONS, zoz3

The Kenya Revenue Authority (KRA) presents its compliments to you.

In complianee with the Statutory Instruments Act, the Commissioner General on
behalf of the Cabinet Secretary - National Treasury and Economic planning has
reviewed the Excise Duty (Excisable Goods Management System) Regulations, zorT
and rnade the Excise Duty (Excisable Goods Management system) (Amendment)
Regulations, ,or3tfrr.rgh a public notice published on'luesday, rTrh January ,2025.

In this regard, I invite you and five (s) of your nrembers for a breakfast Stakeholder
Engagement on wednesday, 1st February, zoz3 from S.ooam atfimes Tower
- Convention Center on Eth Floor to present your submissions on the regulation.

We look fbrward to your participation.

Yours sincerely,

FCPA Githii Mburu, MGH, CBS
c o M M rss rbr\LER GENERAT.

6$

L

Tulit* Ushuru, fulltegomeel


