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CHAIRMAN'S FORWARI)

The Public Investments Committee is one of the three watchdog Committees in the National

Assembly that examines reports of the Auditor-General laid before the National Assembly to

ensure probity, efficiency and effectiveness in the use of public funds. The Committee is

established pursuant to NationalAssembly Standing Order 206to examine the working of public

investments on the basis of their audited reports and accounts. This ensures implementation of

Article 229(8) of the Constitution of Kenya, 2010 on reports laid before the House by the

Auditor- General, which provides that, "within three months after receiving an audit report,

Parliament sholl debate and consider the report ond take appropriate action".

The inquiry by the Public Investment Committee into the procurement process of the Excisable

Goods Management System (EGMS) by the Kenya Revenue Authority (KRA) begun towards

the end of the Eleventh Parliament. The inquiry was occasioned by widespread media reports on

the alleged irregularities in the procurement process of the EGMS by the KRA. After a

considerable inquiry into the matter, the Eleventh Parliament's PIC resolved to request the

Auditor-General to conduct a special audit on the matter to enable the Committee to objectively

conclude on the matter. By the time the special audit report was ready in July 2017; the term of

the Eleventh Parliament came to an end and therefore, the matter could not be considered by the

PIC then.

The PIC of the Twelfth Parliament begun considering the said Special Audit report and during

the inquiry, the Committee met with the following- individuals and entities: the Commissioner

General, Kenya Revenue Authority; the Chief Executive Officer of the Kenya Bureau of

Standards; the Chief Executive Officer of the Kenya Anti-Counterfeit Agency; the Hon. Joshua

Kutuny, Member of Parliament for Cherengani Constituency; the Management of SICPA

Solutions SA in Switzerland; the Solicitor-General; the Management of the Kenya Association of

Manufactures; Management of the Public Procurement Regulatory Authority (PPRA); and, the

Office of the Auditor-Generat (OAG).

In its inquiry, the Committee sought to establish whether the whole procurement process was

conducted in accordance with the provisions of the Public procurement and Asset Disposal Act

2005; whether Legal Notice No. ll0 of June 2013 and Gazette Notice No. 12856 of 5fr

September,20l3 were passed in accordance with the provisions of the Statutory Instruments Act

2013 and whether the public got value for money from the whole process.

rt
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In October 2017, a public interest litigation (Petition No.532 of 2017) was filed in the High

Court relying heavily on the findings of the Special Audit Report. A judgment was rendered on

12fr March, 2018 invalidating Legal Notice No.l l0 of June, 2013,Legal Notice No. 53 of 2018,

Gazette Notice 12856 of 5s September, 201 3 and the whole procurement process of the EGMS

by the KRA. The matter has since been appealed and is pending before Court. It is important to

note that the prayers sought in the petition were largely similar to the Committee's Terms of

Reference.

This Report contains submissions by all the individuals that appeared before the Committee;

observations and recommendations arising from the inquiry.

The Committee records its appreciation to the Offices of the Speaker and the Clerk of the

National Assembly for the support accorded to enable it undertake its mandate successfully. The

Committee further extends its appreciation to the Office of the Auditor- General for the services

they offered the Committee during the entire inquiry and also thanks all the witnesses who

appeared before it for the purposes ofadducing evidence.

May I also extend my appreciation to my fellow Members of the Committee whose immense

contributions and dedication to duty has enabled the Committee to produce this report.

On behalf of the Public Investments Committee, and pursuant to National Assembly Standing

Order 199(6), it is my pleasant duty and honour to present this report on the "Inquiry into

Procurement and Implementation of the Excisable Goods Management System for Printing,

Supply, and Delivery of Security Revenue Stamps Complete With Track and Trace System, and

an Integrated Production Accounting System by the Kenya Revenue Authority" for consideration

and adoption.

HON. WAMAD SHARRIF NASSIR, MP

CHAIRPERSON. PUBLIC INVESTMENTS COMMITTEE
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EXECUTIVE SUMMARY

Backgro und Informotion

The inquiry by the Public Investment Committee (PIC) into the procurement process and

implementation of the Excisable Goods Management System (EGMS) by the Kenya Revenue

Authority (KRA) begun towards the end of the Eleventh Parliament. This was occasioned by

widespread reports on alleged irregularities in the procurement process of the EGMS. After an

initial inquiry into the matter, PIC of the Eleventh Parliament resolved to request the Auditor-

General to conduct a Special Audit on the matter to enable the Committee objectively consider

the matter. By the time of completion of the Special Audit, the term of the Eleventh Parliament

had come to an end and therefore, PIC could not consider the matter. The matter was therefore

taken up by the successor PIC of the Twelfth Parliament.

In the said Special Audit Report, the Auditor-General observed that there were irregularities in

the procurement process of the EGMS with respect to:

(a) alteration of substance of the Expression of Interest (EOI) conhary to section 59(3) of

the Public Procurement and Asset Disposal Act 2005;

(b) failure to ensure availability of sufficient funds prior to initiating procurement

proceedings contrary to section 26(6) of the Public Procurement and Asset Disposal

Act 2005; and,

(c) failure to submit Legal Notice No. I l0 of 2013, Gazette Notice No. 12856 of 2013 to

the National Assembly for approval in line with the provisions of the Statutory

Instrument Act, 2013.

Petition No.532 of 2017

On l9s October 2017 , Mr. Okiya Omtatah Okoiti filed a Petition No. 532 of 2017 in the High

Court against the Commissioner General of KRA, the Cabinet Secretary for the National

Treasury and SICPA Solutions SA ("SICPA") - the Swiss firm that had been awarded a tender

by KRA to implement EGMS. In his petition, Mr. Okiya Omtatah faulted the legality of both

Legal Notice No. ll0 of l8n June 2013 and Gazette Notice No. 12856 of 5fr September, 2013

for falling short of the constitutional requirements of public participation and compliance with

procurement process of the impugned EGMS by the KRA. The issues raised for determination in

7
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the said Petition were essentially similar to the Terms of References (ToRs) under which the

Auditor General prepared the Special Audit. These issues were-

(a) whether there was odequate public participation in the enoctment of the impugned

Gazette notices and in the decision to acquire and implement the EGMS;

(b) whether KRA violated the law governing direct procurement in awording the tender to

SICPA;

(c) whether the impugned legal instruments were void on grounds that they were enacted in

a monner that violated the Constitution and the Statutory Instruments Act;

(d) whether the imposition of the tax created an unfair tax burden on the public and the

manufacturers ond whether it offended the provisions of Article a3 (l) (a),(c), & (d) of

the Constitution; and,

(e) whether the EGMS system duplicated functiors of KEBS and the Anti-Counterfeit

Agency.

The High Court rendered its judgment and determined inter alia that, KRA violated the

provisions of the Statutory Instruments Act 2013 in procuring the EGMS by not undertaking

public participation exercise on the regulations and directly procuring the EGMS. This offended

the provisions of Public Procurement and Disposal Act 2005. The imposition of exercise duty of

(Kshs 1.50y: was bound to have an impact on the rights to clean water in adequate quantities as

provided for under Article 43 (lXd) of the Constitution.

From the above findings, the Court, in line with the provisions of Article 23(3) of the

Constitution declared that-

(a) the repealed Legal Notice No. I 10 of lSth June, 201i and Gazette Notice No. 12856 of 5th

September 2013 were enocted in a manner inconsistent with the provisions of the

Constitution and the Statutory Instruments Act, hence they were null ond void;

(b) the Legal Notice No. 5i of jTh March, 2017 was enacted in a manner that was

inconsistent with the provisions of the Constitution and the Statutory Instruments Act in

that there was no adequate public participation prior to its enactment, hence the same is

null ond void;

(c) Legal Notice Number 5j of 3Ah Morch, 2017 on the introduction of an excise duty on

bottled ll/ater, Juices, Soda and other Non-Alcoholic Beverages and Cosmetics be

quashed;

8



(d) KRA crafts and implement a meaningful programme of public participation and

stalreholder engagement in the process of the tendering Tender Number KRA/HQS/DP-

423/2014-2015 and or to ensure that the direct procurement meets the strict statutory

requirements of Section 103 (2) (o) to (e) of the PPDA of 2005; and,

(e) the award of Tender Number KRA/HQS/DP-423/2014-2015 for the EGMS awarded by

the KRA to SICPA be quashed.

KRA and SICPA appealed against this ruling at the Court of Appeal, faulting the High Court for

misapplying itself to the applicable law for the award of the tender and wrongly finding that the

Legal Notices relating to EGMS amounted to the imposition of new taxes. KRA and SICPA

applied for a Stay of the Orders granted by the High Court arguing that their appeal had a high

chance of success and that implementation of the order by the High Court would lead to a

colossal loss of public funds to the government both in terms of the investment into EGMS and

loss of Excise revenue.

On lle May,2018, the Court of Appeal granted a stay of the Orders of the High Court pending

the hearing and determination of the appeal. Mr. Omtatah, thereafter, moved to the Supreme

Court to appeal against the grant of the stay orders by the Court of Appeal. The application is

also pending before the Supreme Court.

Individuals/Entities met by Committee

During consideration of the findings of the special audit, the Committee met with the following

individuals/entities :

(l) The Commissioner General, Kenya Revenue Authority;

(2) The Chief Executive Officer of the Kenya Bureau of Standards;

(3) The Chief Executive Officer of the Kenya Anti-Counterfeit Agency;

(4) The Hon. Joshua Kutuny, Member of Parliament for Cherengani Constituency;

(5) Management of SICPA Solutions SA in Switzerland;

(6) The Solicitor General;

(7) Management of the Kenya Association of Manufactures;

(8) Management of the Public Procurement Regulatory Authority; and,

(9) Office of the Auditor General.
9
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Observations by the Committee

The following is a summary of the observations made by the Committee based on evidence

adduced by above witnesses who appeared before it:

Procurement Process

(l) Pursuant to section 78 of the Public Procurement and Disposal of Assets Act 2005, an

Expression of Interest (EoI) which as provided for in sub-section (l) is in form of a notice

inviting persons to submit expressions of interest is a pre-qualification requirement and

does not constitute a tender as envisaged in section 59(3) of the Public Procurement and

Disposalof Assets Act 2005.

(2) The Committee further observed that although the Deputy Commissioner for Procurement

and Supplies Services wrote to the Evaluation Committee requesting a review of the

expression of interest report to consider the impact of the digitization on KRA, there was

no evidence tabled before the Committee to show that the action by the Deputy

Commissioner interfered with the independence of Evaluation Committee as the

Committee solely developed the evaluation criteria for the tender.

(3) That although section 26(6) of the Public Procurement and Disposal Act provides that a

procurement entity shall not commence any procurement procedure until it is satisfied that

sufficient funds have been set aside in its budget to meet the obligations of the resulting

contract, the Committee observed that the EGMS programme was to be a self-funding as

the manufactures were charged Kshs. 1.00 per stamp. The question of whether section 26

(6) of the Public Procurement and Disposal of Assets Act was complied with by KRA may

not therefore be sustained in light of the self-funding nature of the EGMS programme.

Further, the evidence adduced by the Hon. Joshua Kutuny with respect to irregularities in

the procurement process was not substantiated.

(4) Based on the evidence adduced by KRA, the Committee observed that the need to review

the pricing mechanism and consequently the contract may have been justified by the

expansion of the scope of excise goods which the EGMS was to be used on and the need to

ensure sustainability of the programme.

10
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(5) The Committee observed that KRA sought advice from the Solicitor-General and the

Public Procurement Regulatory Authority in seeking to renegotiate with SICPA the

contract terms.

(6) Based on evidence submitted to the Committee, it was not possible for KRA to procure an

alternative manufacturer to produce a stamp with design and security features compatible

with tracking platform designed by SICPA without transfer of intellectual property rights to

another supplier by SICPA.

(7) Further, based on evidence adduced to the Committee, the Committee observed that an

alternative or substitute for the service to be provided by SICPA to KRA would have led to

loss of public funds as a new contract with a different supplier would have led to

installation of new systems at a cost despite there being existing systems already installed

by SICPA at KRA.

(8) In view of paragraphs (7) and (8), the use of direct procurement by KRA met the

requirements of section 74(2) of the Public Procurement and Disposal Act .

(9) The Committee observed that the Office of the Attorney-General gave clearance for the

execution of the contract between KRA and SICPA in terms of compliance with the Public

Procurement and Disposal Act 2005 and Public Procurement and Disposal Regulations,

2006 in regard to the procurement process.

(10) tn light of paragraph (9) above, the procurement of the EGMS by KRA in the First, Second

and Third contracts through SICPA complied and conformed with the Public Procurement

and Disposal of Assets Act.

Valuefor Money

(11) Based on evidence adduced before the Committee, the issue for value for money in the

procurement process by KRA was taken into consideration based on the following

grounds-

1l



(a) The EGMS system was geared towards eliminating the manual method of affixing

excise and revenue stamps which led to loss of revenue collection due to rampant

counterfeiting of stamps.

(b) The objective of the EGMS was also to widen the tax bracket which would have

increased the amount of tax collected by KRA.

(c) As a result of the implementation of EGMS , there has been an increase in amounts of

excise duty collected for example on certain consumer goods like wines and spirits

where collection of excise duty had increased between lLYo and 43Yo.

(d) The use of direct procurement by KRA in the third EGMS contract reduced the cost

from Kshs. 1.7 which would have been the cost of the previous contract arrangement

to Kshs. 1.417 as it allowed for renegotiation of the arrangement between KRA and

SICPA.

(e) The EGMS can assist other government bodies such as the Kenya Bureau of

Standards and the Anti-Counterfeit Agency in matters relating to fight against

counterfeiting and ensuring quality and standards of consumer goods.

(12) The Office of the Attorney-General through the Solicitor-General confirmed that having

reviewed the contract documents submitted by KRA, the execution of the contract between

KRA and SICPA ensured and promoted prudent use of tax payers' resources to achieve a

cost effective procurement.

(13) The evidence adduced by the Kenya Association of Manufacturers with regard to the cost

of implementation of the EGMS was not substantiated.

Submission of Legal Notice 110 of 2013

(14) The Committee observed that KRA had alluded to the fact that the National Treasury had

submitted the Legal Notice I l0 of 2013 to the National Assembly together with other

budget documents.

(15) The Committee also observed that the Excise Duty (Excisable Goods Management

Systems) Regulations , 2017 which sought to repeal the Legal Notice I l0 of 2013 were also

submitted to the National Assembly and received in the Office of the Clerk of the National

L2



Assembly vide a letter copied to the Chairperson of the Delegated Legislation Committee

dated I lh April, 2017.

(16) The Committee therefore observed that KRA did not violate the Statutory Instruments Act,

2013 in terms of submission of Legal Notices to the National Assembly as the National

Treasury did indeed submit the respective Legal Notices to the National Assembly in

accordance with the law.

( 17) The Committee further observed that pursuant to section I I ( I ) of the Statutory Instruments

Act No. 23 of 2013, the Cabinet Secretary for National Treasury is required to ensure that

within seven sitting days after the publication of a statutory instrument, a copy of the

statutory instrument is transmitted to the responsible Clerk for tabling before the respective

House of Parliament. Further, section I l(3) of the Statutory Instruments Act No. 23 of

2013 provides that the responsible Clerk shall register every statutory instrument

transmitted to the House for tabling.

(18) The Committee noted that the House was however on recess and the Regulations were

subsequently tabled in the House on 1Oft May,2017 a date which was within the prescribed

seven sitting days.

(19) The Committee also observed that, following the tabling, the said Regulations stood

referred to the Committee on Delegated Legislation for consideration pursuant to Standing

Order 210 of the National Assembly Standing Orders and section 12 of the Statutory

Instruments Act No. 23 of 2013, which provides that every statutory instrument issued,

made or established after the commencement of the Act shall upon tabling before the

respective House of Parliament stand referred to the Commiffee established for the purpose

of reviewing and scrutinizing statutory instruments.

(20) Further, pursuant to section l5(l) of the Statutory Instruments Act No. 23 of 2013, the

Committee is required to make a report to the House containing only a resolution that the

statutory instruments referred to the Committee be revoked and unless a specific provision

exists in law requiring an express approval of the House on specified regulations (such as

those under the Elections Act, 201l, Parliament does not engage in approving or amending

13



all or part of statutory instrument. Only an annulling resolution is contemplated where the

relevant Committee moves the House to resolve as such, within the specified period.

(21) Additionally, section l5(2) of the Statutory Instruments Act No. 23 of 2013 further

provides that "where the Committee does not make the report referred to in subsection (l)

within twenty-eight days after the date of referral of the statutory instrument to the

Committee under section 12, or such other period as the House may, by resolution approve,

the statutory instrument shall be deemed to have fully met the relevant considerations

referred to in section 13 of the Act.

(22) ln view of the foregoing, the Committee observed that the Committee on Delegated

Legislation did not however meet to deliberate on the Regulations and make a report to the

House within twenty-eight days after the date of referral of the Regulations to the

Committee as required by law. In this regard, the Committee observed that the Excise Duty

(Excisable Goods Management Systems) Regulations, 2Ol7 came into force on 7h June,

2017, which is twenty-eight (28) days after 106 May, 2017 in accordance with the

provisions of sections ll, 12 and l5(2) of the of the Statutory Instruments Act No. 23 of

2013.

Public Participotion

(23) The KRA demonstrated to the Committee that it undertook public participation by

engaging affected sectors in the excise industry including manufacturers of tobacco, wines

and spirits and held consultative meetings carried out in different dates as detailed in the

Report. The Kenya Association of Manufacturers confirmed to the Committee of having

engaged in consultations with KRA and National Treasury regarding the implication of

EGMS on manner of doing business by manufacturers further evidencing that KRA

engaged in public participation. There is however need for KRA to be conducting extensive

public participation prior to implementing systems such as EGMS including consulting the

consumers of excisable goods.

InefJiciencies due to Duplicotion of Work
(24) The Committee observed that, there is a likelihood of duplication of work between KRA,

Kenya Bureau of Standards and the Anti-Counterfeit Agency due to the multiplicity of

stamps and systems used by the three bodies in performance of their respective functions.

L4



Need for coordinoted efforts in Procurement

(25) The Committee also observed that, it would be more prudent for the KRA, Kenya Bureau

of Standards and the Anti-Counterfeit Agency, to have procured the EGMS services

together noting the system is relied upon by the three bodies so as to ensure a coordinated

approach in dealing with counterfeits which would in turn reduce loss of public funds

occasioned by reduction in amount of taxes collected by KRA as a result of counterfeit

goods.

Pending cases

(26) The Committee observed that the High Court Case (Okiya Omtatah Okaiti v. KRA, -

Petition Number 532 of 2017) which had declared the procurement process of the EGMS as

being irregular and against the law was appealed by KRA and SICPA and stay orders

against the decision of the High Court granted by the Court of Appeal. The appeal against

the stay orders was subsequently filed by Okiya Omtatah at the Supreme Court and is still

pending and hence the stay orders are still in effect. The Committee observed that the court

processes were a threat to the implementation of the EGMS which would lead to loss of

public funds.

Background Information of SICPA

(27) The Committee observed that SICPA is a Swiss company and is a worldwide leader

of security inks for currencies and sensitive documents, including identity documents for

secure traceability of products subject to excise duties, such as alcohol and tobacco stamps.

The Committee also observed that SICPA has presence in over 30 countries including

Morocco, Tarzania and Brazil.

(28) Despite the Committee writing to the Ministry of Foreign Affairs (Kenya) asking for any

information regarding impropriety of SICPA in other countries, the Committee had not

received any response at the time of compiling its report.

Commencement of the Contracts

(29) Based on evidence adduced by the Solicitor-General, the Committee observed that the

First Contract commenced on l8m April, 2013 and was for duration of 5 years. The contract

was however terminated upon the execution of the Second Contract. The second Contract
15



commenced in February 2016 when the 'First Milestone Achievement Certificate' was

issued and shall run for five years.

(30) KRA was advised by PPRA and Office of the Attorney-General that they could proceed

with the procurement process.

Co mmittee's Reco mmen datio n s

Based on the observations, the Committee recommends that -

Whereas Kenya Association of Manufacturers and Kenya Revenue Authority

confirmed that there was public participation in the roll-out of the Excisable Goods

Management System, the Kenya Revenue Authority, the Kenya Bureau of

Standards and the Anti-Counterfeit Agency should conduct extensive and all-

inclusive public participation prior to implementing systems such as EGMS.

Subject to paragraph (1) above, Parliament should legislate on a law on public

participation as provided for in the Constitution.

The Kenya Revenue Authority should share their current Excisable Goods

Management Systems with the Kenya Bureau of Standards and the Anti-

Counterfeit Agency at no extra cost to the manufacturers.

4. Upon expiry of the existing contract, the Kenya Revenue Authority, the Kenya

Bureau of Standards and the Anti-Counterfeit Agency should develop a

multifunctional stamp for use by the three government entities, or any other that

will need the system, which will ensure efficient monitoring and reduce wastage of

public funds utilized in developing different stamps.

5. Parliament should amend the relevant laws to exempt "plain drinking water" from

any taxation.

I
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CHAPTER ONE

1.0 Introduction

1.1 Mandate of the Committee

l. The Public Investments Committee is established under Standing Order (S.O.) 206. The

Committee is responsible for the examination of the working of public investments on the

basis of their audited reports and accounts. The Committee is also mandated with examining

the reports and accounts of the public investments; examine the reports, if any, of the

Auditor General on the public investments; and, examine, in the context of the autonomy

and efficiency of the public investments, whether the affairs of the public investments, are

being managed in accordance with sound financial or business principles and prudent

commercial practices. In executing its mandate, the Committee is guided by: the National

Assembly Standing Orders 2013; the Constitution of Kenya; the National Assembly

(Powers and Privileges) Act (Cap. 6); the State Corporations Act (Cap. 446); Public

Procurement and Disposal Act, 2005; Public Procurement and Disposal Regulations, 2006;

Public Procurement and Assets Disposal Act, 2015; Public Finance Management Act, 2012;

the Public Audit Act 2003, and, the Public Audit Act, 2015 among others.

1.2 Committee Membership

2. The Committee on Public Investments as constituted by the House in December 2017

comprises of the following Members: -

Name of Member Constituency Party

Hon. Abdullswamad Sharrif Nassir, MP Chairperson Mvita ODM

Hon. Ahmed Abdisalan lbrahim, MP Vice-

Chairperson

Wajir North ODM

Hon. (Dr.) Chrisantus Wamalwa Wakhungu C.B.S, MP Kiminini Ford Kenya

Hon. RaphaelBitta Sauti Wanjala, MP Budalangi ODM

Hon. Justus Kizito Mugali, MP Shinyalu ODM
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Hon. Gladys Nyasuna Wanga, MP Homa-Bay

County

ODM

Hon. John MuchiriNyaga, MP Manyatta JP

Hon. (Prof.) Mohamud Sheikh Mohammed, MP Wajir South JP

Hon. Babu Owino PaulOngili, MP Embakasi East ODM

Hon. James Githua Kamau Wamacukuru, MP Kabete JP

Hon. Joash Nyamache Nyamoko, HSC, MP North Mugirango JP

Hon. Mary Wamaua Waithira Njoroge, MP Maragwa JP

Hon. Mohamed Hire Garane, MP Lagdera KANU

Hon. Omar Mohamed Maalim Hassan, MP Mandera East EFP

Hon. Paul Kahindi Katana, MP Kaloleni ODM

Hon. Purity Wangui Ngirici, MP Kirinyaga County JP

Hon. Rashid Kassim Amin, MP Wajir East WDM.K

Hon. Zachary Kwenya Thuku, MP Kinangop JP

3. PIC is currently facilitated by the following officers serving in its secretariat:-

Mr. Evans Oanda - Senior Clerk Assistant

Ms. Marlene Ayiro

Mr. Thomas Ogwel

Mr. Alex Mutuku

Mr. Mohamed Boru

Ms. Sharon Rotino

Ms. Noelle Chelagat

Ms. Winnie Atieno

- Senior Legal Counsel

- Fiscal Analyst I

- Senior Sergeant-at-Arms

- Third Clerk Assistant

- Research Officer III

- Media Relations Officer III

- Audio Recording Officer
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1.4 Justification of the Inquiry

4. Pursuant to its mandate, the Eleventh Parliament's Public Investments Committee

commenced investigations into the alleged irregularities in the procurement process and

implementation of the Kenya Revenue Authority (KRA) Tender No. KRA/HQS/DP-

42312014-2015 for Excisable Goods Management System (EGMS) for Printing, Supply and

Delivery of Security Revenue Stamps Complete with Track and Trace System, and

Integrated Production Accounting System awarded to SICPA Security Solutions, SA on 17tr

July.20l5.Several concerns on the procurement process were raised in the course of

investigations. The previous PIC therefore requested the Auditor-General to conduct a

Special Audit on the KRA tender for provision of Excise Goods Management System

(ECMS). The Auditor-General conducted the requested Special Audit and flagged several

issues termed as irregularities and culpabilities in a report submitted to the National

Assembly on 306June , 2017 .lt is on the basis of the aforementioned Special Audit Report

that the Public Investment Committee of the 126 Parliament draws its mandate to examine

the matter.

5. The ToRs of the Committee were based on the findings of the Auditor-General's Report on

the following issues:

(a) Historical background of the EGMS;

(b) Review of procurement process in line with the provisions of the PPDA 2005 and

Statutory Instrument Act 2013;

(c) Review of Legal Notice No. I l0 of I 86June 2013 and Gazette Notice No. 12856 of

5sseptember 2013;

(d) Application of the Excise Goods Management System; and

(e) Value for Money.

1.5 Committee Proceedings

6. In its inquiry into the matter, the Committee held fourteen (14) sittings in which it examined

evidence from the following witnesses:

(a) The Commissioner General, Kenya Revenue Authority ;
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(b)

(c)

(d)

(e)

(0

(e)

(h)

(i)

0)

The Chief Executive Officer of the Kenya Bureau of Standards;

The Chief Executive Officer of the Kenya Anti-Counterfeit Agency;

The Hon. Joshua Kutuny, Member of Parliament for Cherangani;

Management of SCIPA Solutions SA in Switzerland ;

The Solicitor General;

Management of the Kenya Association of Manufactures (KAM);

Management of the Public Procurement Regulatory Authority (PPRA);

Offrce of the Auditor-General; and

Visit to SICPA Headquaters in Switzerland
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CHAPTER TWO

2.0 Background Information

2.1 Introduction

7. Kenya is currently implementing Vision 2030 under the 201812022 Medium Term

Expenditure Pramework (MTEF). At the heart of the current MTEF is the implementation of

the Big-4 Agenda that bears the pillars of manufacturing; universal health; housing and food

security. To achieve these, there is need to develop a corroborative effort in resource

mobilization; seal revenue leakages; and apply the available scarce resources in prudent

manner. Several initiatives have been devised in the recent past geared towards achieving

the above initiatives. Key among them is the introduction of revenue stamps and the EGMS

by the KRA.

2.1.1 Implementation of Revenue Stamps

8. The need to affix excise stamps on excisable goods came into operation in Kenya in 2003.

Its implementation was rolled out in three phases:

(a) Phase l(2003): on tobacco (Excise stamps only);

(b) Phase 2 (2007): on tobacco, wines and spirits (excise stamps only); and,

(c) Phase 3 (2012): on tobacco, wines and spirits (excise stamps plus track and trace).

9. The objective of infroduction of the excise stamps was not only to enhance revenue

collection butalso to counter illicit trade including illicit impons; and to make it possible for

traceability of excisable products within the supply chain.

10. According to the Kenya Revenue Authority (KRA), the benefits that were derived from the

introduction of excise stamps since 2003 had significantly declined by 2009 due to rampant

incidences of counterfeiting of the excise stamps leading to excise revenue losses

occasioned by tax evasion. There was therefore an urgent need to develop a more reliable

framework to address this.
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2.1.2 Bodies Involved in the Fight against Illicit Trade and Import

I l. In Kenya, there are a number of entities involved in combating illicit trade, counterfeiting

and tax evasion. These include -
(a) the Kenya Revenue Authority;

(b) the Ministry of Health;

(c) the Department of Weights and Measures;

(d) the Kenya Copyright Board;

(e) the Ministry of Agriculture;

(0 the Anti-Counterfeit Agency; and,

(g) the Kenya Bureau of Standards among others.

12. The complementarity function of government multi-agency teams in combating counterfeits

is provided for under section 3 of the Anti-Counterfeit Act 2008.1

2.2 Global Standards on Features of a Security Stamp for Track and Trace System

l3.Track and Trace systems are globally recommended as a means of countering illicit

production and sales activities. According to the World Health Organization (WHO)

Framework Convention on Tobacco Control (FCTC) Report (2010), the technology

available for track and face system needs to have affixing unique, non-removable, secure,

identifiable markings on a product such as a packet of cigarettes.2lt should also be able to

contribute to information-sharing among parties through the global information-sharing

focal point of the proposed track-and-trace regime and also provide for modification to some

extent with existing national and regional track-and-trace/control systems available and be

compatible with other global frack-and-trace regimes available.

14. In order to meet the objectives of the protocol on combating illicit trade for example in

tobacco products, marking technologies used on such products need to fulfil the

requirements indicated in the areas listed below-

(a) Human-readability-markings must use characters that are comprehensible by people

from a range of linguistic backgrounds;

lAnti-Counterfeit Act 2008, s 5 on multiagency team in combating counterfeit
2 FCTC/COP/INB-IT/4/INF .DOC./ 122 February 201 0
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(b) Uniqueness- every individual tobacco product must have a globally unique

identification;

(c) Security-it should be impossible for external stakeholders to decrypt the complete

marking without accessing a national, regional or global track-and-trace system;

(d) Integration- all saleable units subject to tax by the authorities require a unique,

serialized identity that can be exchanged by electronic means along the entire supply

chain, starting from the point of manufacture;

(e) Compliance-national or regional regulatory requirements must be respected;

(0 Size-to be printable at pack level, markings must respect the size limitations of the

products being marked;

(g) Ease of production-markings need to be easily and quickly produced in order to meet

the requirements of today's fast-moving international supply chains; and

(h) Cost+ffectiveness-as the parties negotiating the draft protocol are aiming for a

standard solution, applicable globally; the resource limitations of developing countries

need to be respected. In addition, costs to parties should not hinder the implementation

of a global track-and-trace solution.

2.3 Establishment and Mandate of Kenya Revenue Authority

15. The Kenya Revenue Authority is established under the Kenya Revenue Authority Act

(1995)as a government agency for collection and receipt of all revenue. In the execution of

its mandate, the KRA enhances mobilization of government revenue while providing

effective tax administration and sustainability in revenue collection3. The Board and the

Management of KRA have since its inception spent time and resources seffing up systems,

procedures and the adoption of new strategies aimed at enhancing the operational efficiency

of the Authority.

16. In order to realize its mandates, the Authority administers a number of statutes relating to

revenue collection specified under Part I of Schedule I of the Kenya Revenue Authority Act

l995such as the Income Tax Act, Customs and excise Act and the Value Added Tax Act,

among others.

3Kenya Revenue Authority Act 1995, sis 3 & 5 on establishment and functions of the authority
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2.3.1 Excise Goods Management System (EGMS)

17. The EGMS was introduced by the Kenya Revenue Authority as a means of improving

excise revenue collection. According to the KRA, its implementation started in 2012

initially with tobacco, wines and spirits. The system sought to address the challenges that

the KRA was facing in revenue collection-

(a) Illicit trade - evidence available at the time of inhoducing the EGMS indicated large

scale counterfeiting of branded products and illicit production by underground

manufacturers. For instance, 70%o of the wine products in the market were illiciU

counterfeit in 2009. Illicit trade undermines revenue collection through tax evasion

besides undercutting genuine manufacturers.

(b) Production traceability - even among genuine manufacturers, the ability to monitor

actual production was lacking. Audits carried out among tobacco and alcohol

producers revealed significant discrepancies between declared production and

revenues received through the banking system.

(c) Illicit imports - there was widespread parallel importation of branded products on

which tax was not paid. The affixation of excise stamps discourages such practice

which undermines genuine brand owners.

18. At factory level, the EGMS enables KRA to tally and tag all products with a unique

electronic code that enables subsequent tracking of the product in the market place. At the

retail level, tracking is done through field surveillance teams that use specialized code

readers to authenticate the product'. Countries such as Albania, Turkey, Philippines,

Morocco, Canada and USA (California and Massachusetts States) have implemented the

system. Therefore, EGMS will essentially ensure the following:

(a) enable enforcement by Public, retailers and distributors;

(b) enhancethe stamp as a tool for production and tax accounting;

(c) ensurecontinuous tracking and tracing of the stamp along the supply chain;

(d) facilitatefield interdiction of illicit production;

(e) ensuresreal time tracking of production;

(0 eliminatepotential for abuse and corruption among fieldstaff.

4KRA's letter to the Committee Ref: KRA,/5/1002/5(378) dated 9s November 2018
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2.4 Summary of the Procurement Process for the EGMS

2.4.1 Expression of Interest (EOI) for Provision of Security Printing and Digital Solutions

19. The procurement process was initiated on 19ft August, 2010 through KRA's advertisement

for the Expression of Interest for the provisions of security printing and digital Solution for

revenue protection.

20. The Expression of Interest went through the following processes:

(a) the expression of interest was opened on22 September 2010;

(b) twenty one (21) bidders demonstrated interest in the Expression;

No. Name of Bidder

I Lantent Image Tech Ltd

2 Garsu Pasaulis UAB

J De La Rue Currency & Security Printing Ltd

4 Tall Security Print Ltd

5 The copy Cat Ltd

6. Giesecke Devrientfze

7 Boertscgh International GMBH

8 MFI Office Solutions Ltd

9 Authentic Ltd

l0 Allami Nyamda

ll Shanghai Fudan Techsan Techsan New Tech Ltd

t2 Madras Security Printers Private Ltd

l3 Bytwise Ltd

14. 3M South Africa

l5 Edaps Consoltium

l6 Joh Enschede

t7 American Bank Note Co

l8 Filtrona PLC

l9 Gapsons papers Ltd

20 SICPA Security Sol SA

2t Holostik India Ltd
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(c) nine bidders (9) were pre-qualified to submit their Request for Proposal;

i. Edaps Consortium - Ukraine

ii. Holistik India Ltd. - India

iii. De La Rue Currency and Security Print - Kenya

iv. Madras Security Printers Ltd - India

v. Authentic Inc. - USA

vi. SICPA Security Solutions SA - Switzerland

vii. Filtirona PLC

viii. Tall Security Print Litd

ix. American Ban Note Ltd

(d) on 176 June 2011, the tender documents were issued to the nine (9) pre-qualified

firms;

(e) a pre-bidding briefing was held on 5th July, 201I with three addenda subsequently

being issued on 28 July, 201 l, 25 August 201 I and I September 201 I ;

(f) the tender closed on Friday 2 September,20ll at noon and six (6) firms out of the

nine (9) pre-qualified firms responded;

(g) all the six responding firms qualified for vendor evaluation stage except De La Rue

Currency & Security Print Ltd which failed to provide a sworn Anti-Corruption

Affidavit;

(h) two firms namely Authentic Ltd and SICPA Security Solutions SA passed thevendor

evaluation and proceeded to Technical Evaluation;

(i) technical Evaluation was completed on 22nd September, 201I following which

Authentic Ltd failed to make it to the cut-off score of 68% set for the Technical

Evaluation;

(j) SICPA Security SA therefore emerged as the only qualified bidder after technical

evaluation;

(k) the Financial Evaluation was carried out on 30 September,20l I with one qualifying

bid being opened;
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(l) the financial proposal presented by SICPA Security Solutions SA was for an annual

project cost of Euros 6,696,900.00 and a total cost of Euros 20,090,700.00 for a

period ofthree (3) years;

(m) the overall cost quoted was in excess of the budget envisaged and since the project

had not been funded, the procurement process was terminated on the grounds of

affordability; and,

(n) on 2lst October, 201I all, the six (6) bidders who had been issued with tender

documents were informed of the termination of the procurement process.5

2.4.2 Tender NO. KRA/HQSilCB-03712011-2012 Printing, Supply and Delivery of

Security Revenue Stamps Complete with Track and Trace System, and Integrated

Production Accounting System

21. The requirements for the new Tender were reviewed and segregated to allow for a phased

implementation approach. The rationale was that a phased implementation would counter

challenges arising from inadequate funding.

22.The tender had three components namely: Stamps Printing; Track and Trace Software

Platform; and, Production Line Accounting System.

23.The tender was re-advertised with the following distinct features:

(a) to acquire a security revenue stamp with Digital capability for process data

capturing, audit and authentication;

(b) a production accounting system with a capability to remotely monitor activities at

production line level;

(c) a track &trace system with ability to identify illicit fake stamps; and,

(d) a business intelligence capability to help in revenue forecasting and identification of

problem areas.

5KRA letters to 6 bidders ( De La Rue Currency 7 printing Security Print Ltd, Edaps Consortium, Holistic India Ltd,
Madras Security Printers, & Sicpa Security Solutions Sa ) signed by Grace Murichu - Kariuki (Deputy
Commissioner for procurement and Supplies Services ) informing them of termination of procurement proceedings
forthwith due to inadequate funds.
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24.The procurement was done through International Competitive Bidding with the Tender

being advertised on 25h April,2012.

25. Seven (7) firms responded by the closing date on 30ftMay, 2012 namely-

(a) Edaps Consortium - Ukraine

(b) Holistik India Ltd. - India

(c) Security Printing Press - India

(d) De La Rue Currency and Security Print - Kenya

(e) Madras Security Printers Ltd - India

(f) Authentic Inc. - USA

(g) SICPA Security Solutions SA - Switzerland

26.The tender evaluation process commenced on 30tr May,2012 with the following outcome:

(a) Four (4) firms failed under Tender Responsiveness;

(b) two (2) firms failed under the Technical Evaluation; and,

(c) One firm, namely SICPA Security Solutions SA, qualified after both Technical and

Financial Evaluation.

27.The award was therefore issued to SICPA Security Solutions SA on l4sDecember,2012

with the following key aspects:

(a) Provision of 3,556,200,000 Security Printed Revenue Stamps for a period of five

(5) years at a total cost of Euros 20,341,464.00;

(b) Provision of Track & Trace Software Solution for a period of five (5) years at a

total cost of Euros 10,450,000.00;

(c) Provision of Integrated Production Accounting System for a period of five (5) years

at a total cost of Euros I1,680,000.00.

28. The project was self-financing with recoveries made through the sale of stamps at a unit cost

of Kshs. 1.50 /: to cover all the three components.
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2.4.3 Tender NO. KRA/IIQS/DP-42312014-2015: Excisable Goods Management System

(Printing, Supply and Delivery of Security Revenue Stamps Complete with Track

and Trace System, and Integrated Production Accounting System)

29. Phase three (3) rollout of the excise stamp covering tobacco, wines and spirits (excise

stamps plus trace and track) commenced with a discussion on the pricing structure in 2015.

The essence of this was to accommodate the large scope of product line arising from Legal

Notice No. I I 0 of I 8ff June 20l36and also reduce the unit cost.

(a) The cost escalation increased the cost per stamp beyond the expected levels (at a

cost of Kshs. I .87/: per stamp) and this implied that the money KRA collected

from sales of EGMS stamp solutions to the manufacturers/ importers could not fully

cover the bills invoiced from SICPA.

(b) KRA opted for a direct procurement with SICPA which ended with termination of

TENDER NO. KRA/HQS/|CB-037/2011-2012 and signing of TENDER NO.

KRAiHQS/DP-42312014-2015 to be executed from 30 October 2015. It

commenced in earnest in February 2016 when the First Milestone Achievement

Certificate was issuedT.

(c) The contract between KRA and SICPA Security Solutions SA for supply of the

EGMS was at a contract sum of a minimum of Kshs. 15,909,293,482 and a

maximum of KShs. 17,156,333,818 depending on the order made by KRA for a

period of five years.

(d) The new procurement was to achieve the following objectives:

(i) provide for project scope expansion to cover the other products not covered in

the first two phases;

(ii) provide a unified charge to cover all three project components; and

(iii) transfer the project funding risks to the service provider (SCIPA) to allow

KRA to pay a fixed charge irrespective of the number of production lines

installed.

6Legal Notice No. 110 of 18th June 2013 by the CS, National Treasury expanding scope of the products to be

covered under the EGMS except the motor vehicles either imported or assembled locally.
TClause 3.33 of the Contract provides for start date which in the instance case begun when the First Milestone
Certificate was issued on Bear in February 2016.
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CHAPTER THREE

3.0 Evidence Submitted

3.1 Introduction

30. This Chapter contains evidence adduced by various agencies that appeared before the

Committee in the course of the inquiry and the observations made by the Committee at each

submission. [n the course of its inquiry, the Committee received submissions from the

Office of the Auditor-General;the Hon. Joshua Kutuny, Member of Parliament representing

Chrengany Constituency; the Commissioner General of KRA; the management of SCIPA

Solutions SA; the Managing Director of KEBS; the Chief Executive officer of the Anti-

Counterfeit Agency; the Managing Director of the Kenya Association of Manufacturers;

and, the Solicitor General.

3.2 Special Audit by the Office of the Auditor-General

31. Dr. Sammy Kimunguyi, Deputy Director in the Office of the Auditor-General,herein

referred as 'the auditor' appeared before the Committee to adduce evidence on the Special

Audit on the procurement process and implementation of the Excise Goods Management

System by Kenya Revenue Authority. He briefed the Committee on the contents of the

Special Audits on the procurement and implementation of the EGMS.

32. The auditor informed the Committee that the Special Audit was conducted pursuant to a

request from the Clerk of the National Assembly through a letter referenced

KNA/PIC/CORR/20 I 6/ 172 dated I 26 Octobe r, 201 6.

33. The Special Audit was conducted on the following Terms of Reference (TORs):

(a) Historical background of the EGMS;

(b) Review of procurement process in line with Public Procurement and Disposal Act

2005, and Statutory Instrument Act 2013;

(c) Review of Legal Notice No. I l0 of I 8s June 2013 and Gazette Notice 12856 of 5th

September 2013; and

ESpecial Audit Report on the Kenya Revenue Authority Tender No. KRA/HQRS{DP-423/2014-2015 for Excisable
Goods Management System dated 30th June 2017.s
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(d) Application of the System and Value for Money.

(a) Historical background

34. The Special Audit revealed that during the period 2003-2010, KRA relied on a manual

method of affixing Excise and Revenue stamps on excisable goods that was only limited to

tobacco, wines, spirits and beer. This method experienced rampant counterfeiting of stamps

resulting in manufacturers under declaring volumes of their products leading to under

collection of excise tax. To address these challenges, a delegation of KRA officials visited

Brazilian Inland Authority to learn the benefits of implementing a comprehensive excise

stamps management system. The team established that Brazil had put in place a system

known as SCORPIOS that was used for integrated control and tracking of cigarettes

production and that there was a possibility to customize the system to respond to specific

challenges in the Kenyan Market.

35. The Office of the Auditor General was not availed any explanation/ justification on why

KRA opted to visit only Brazil and not any other Country yet several other countries such as

Albania, Turkey, Philippines, Morocco, Canada and USA (California and Massachusetts

States) had implemented the system.

(b) Procurement process

36. The Procurement of the EGMS commenced in the year 2010 and was done at three levels as

follows:

(i) The First Procurement - Tender No. KRA/HQS/060/2010-2011 (EGMS D -
commenced in August 2010 when an Expression of Interest (EOI) was advertised

by KRA. Tenders were subsequently issued in June 201I where SICPA Security

Solutions SA emerged as the only qualifying bidder.

The special audit established a case where the then KRA Deputy Commissioner for

Procurement and Supplies Services interfered with the independence of the

evaluation committee by issuing a memo to the Chairman, Evaluation Committee

requesting a review of EOI evaluation report "to eliminate the aspect of digital
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solutions" with an aim of increasing the number of potential applicants. This raised

doubt on the objectivity of the evaluation report. The actions by the then Deputy

Commissioner Procurement and Supplies Services to alter the EOI tender by

eliminating the aspect of digital solutions amounted to change of substance of a

tender contrary to section 59(3) of the Public Procurement and Asset Disposal Act

(PPDA), 2005 that prohibits Procuring entities from attempting to have the

substance of a tender changed after the deadline of submiuing tenders.e

The tender was thereafter terminated in September, 20ll due to budgetary

limitation an indication that KRA commenced the procurement process without

confirming that sufficient funds were available contrary to section 26(6) of the

PPDA, 200510 that prohibits procuring entities from commencing any procurement

procedure until it is satisfied that sufficient funds have been aside in its budget to

meet the obligations of the resulting contract.

(ii) The Second Procurement (EGMS II) tender number KRA/HQS/ICB-037/201l-

2012 commenced in March 2012 through International Competitive Bidding. The

tender process concluded in December 2012 with the award of the contract to

SICPA Security Solution SA. KRA and SICPA Security Solution SA entered into

contract for supply of Security Printed Revenue Stamps, Track and Trace Softvrare

Solution and Integrated Production Accounting System for a period of five (years)

at a contract sum of Euros 42,471,464 (Kshs.4,808,134,887/-).

On 18ft June 2013, the Cabinet Secretary in charge of the National Treasury issued

Legal Notice No. ll0 (L.N ll0) that expanded the scope of items to be covered

under EGMS to include all excisable goods except motor vehicles manufactured in

or imported into Kenya.

ePPDA 2005, s 59(3) of Pubtic Procurement and Asset Disposal Act (PPDA), 2005 that prohibit change of
substance of the tender after deadline of submitting tenders
loPPDA 2005, s 25 (6) prohibition of entities from commencing procurement without budget
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On 15ft May 2015, the KRA tender committee approved termination of the contract

between KRA and SICPA Security Solution SA on the ground that the contract

could not cover the extended scope of excisable goods provided for under L.N No

ll0 of 18ft June 2013. Variation of the existing contract could have exceeded the

twenty-five percent (25%) allowed in section 9 of the Public Procurement

Amendment Regulations, 2013 (L.N 106).

(iii) Third Procurement -As a result of termination of the contract, KRA initiated the

third procurement (EGMS III) tender number KRA/HQS/DP1423|20I4-2015 as a

direct procurement involving negotiation with SICPA Security Solutions SA. These

negotiations sought to expand the scope of the contract awarded on l4m December

2012 (EGMS) and signed on l8m April 2013 to include additional items introduced

by the Cabinet Secretary of the National Treasury vide Legal Notice number I l0 of

18 June 2013. L.N. ll0 of 2013 required every package of the excisable goods

except motor vehicle, manufactured in or imported into the country be affixed with

an excise stamp.

The negotiations culminated into a contract between KRA and SICPA Security

Solutions SA for supply of the EGMS at a contract sum of a minimum

Kshs.15,909,293,482.001: and a maximum of Kshs.17,156,333,818.00 l:
(depending on number of orders made by KRA) for a period five (5) years.

The Special Tender committee cited existence of proprietary software that had been

procured under the contract dated December 2012 as a rationale for engaging in

direct negotiations with SICPA Security solutions SA. According to the commiffee,

engaging an alternative supplier would have meant compelling manufacturers to

install parallel software which would not be cost effective to the manufactures and

eventually costly for consumers.l I

rrMinutes of the Special Tender Committee held on l5b May 2015 in Times Towers in which the tender committee awarded SCIPA security
Solutions SA the contract citing proprietary software and being the only company that can do the job going by previous two advertisements. They
sought refuge in Section 74(2) ofthe Public Procurement and Disposal Act 2005 which allows a procuring entity to use direct procurement when
convinced that there is no altemative.
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(c) Legality of Legal Notice No. 110 of 18th June, 2013 and Gazette No.12856 of 5th

September,2013

37.On 186 June 2013, the Cabinet Secretary of the National Treasury issued aLegal Notice

(L.N 110) that required all excisable goods except motor vehicles manufactured in or

imported into Kenya be affixed with excise stamps. On 5th September 2013, the

Commissioner-General of KRA issued Gazette Notice Number 12856 that prescribed the

price of an excise stamp to be one shilling and fifty cents (Kshs. t.50/=).

38. There was however no evidence that both L.N No. I l0 and G.N 12856 were submitted by

the Cabinet Secretary, National Treasury and the Commissioner-General of KRA

respectively to the National Assembly for scrutiny contrary to section I l(l) of the Statutory

Instruments Act, 2013.

(d) Financial implication of implementing EGMS on cost of production

39. The Special Audit established that though manufacturers had incurred additional costs in

installation of the EGMS, they had absorbed the costs within their profit margins instead of

transferring the costs to the consumers for fear of losing on their respective market share.

The implementation of the EGMS therefore impacted on the cost of excisable consumer

goods. Among the manufactures/importers interviewed, none of them availed any evidence

to indicate that the introduction of EGMS had resulted in double taxation of the

manufactures/importers.

(e) Value for money

40. Value for Money auditing examines whether public organizations or programs have attained

effectiveness, economy and efficiency in the management of resources at their disposal. The

objective of establishing the EGMS was to widen the tax bracket thus increase tax

collections that had been threatened by counterfeiting of stamps and manufacturers under-

declaring volumes of their products. A review of data from KRA established that as a result

of implementation of EGMS in the year 2010, together with relevant statutory instruments

introduced in 2013, there was a general increase in amounts of excise duty collected by

KRA on Cigareffes, Spirits and wines within the range of l2oh and 43o/o.

34
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4l.In view of the foregoing, the special audit therefore concluded that whereas the acquisition

of EGMS by KRA realized effectiveness, there was no evidence to proof that the process

realized efficiency and economy as measures of value for money.

Legality of issued Instruments

4Z.There was no evidence that the provisions of Article 94(5&6) of the Constitution and the

provisions of the Statutory Instruments Act of 2013 on National Assembly approval were

adhered to while effectingthelegal Notices No. ll0 of 186 June 2013 and No.53 of 30ft

March 2017 respectively by the Cabinet Secretary for the National Treasury expanding the

scope of the goods under the EGMS. Similar findings can be said ofGazette Notice No.

12856 of 56 September 2013 by the Commissioner General of KRA prescribing the prices

of stamps under the EGMS. It has been held as such by the High court in petition 532 of

2017 though the Commissioner General has appealed against that decisionl2.

Value for Money

43. Whereas the acquisition of EGMS by KRA realized effectiveness, there is no proof that the

process realized efficiency and economy as other important measures of value for money

since the contract was single sourced hence lacked competitiveness.

44. There was no evidence that KRA undertook due diligence before commencing the

procurement process for the EGMS.

3.2 Evidence by Hon. Joshua Kutuny, Member of Parliament for Cherengani

Constituency

45. On 266 July 2018 the Hon. Joshua Kutuny, MP appeared before the Commiffee to adduce

evidence on the procurement process and implementation of the Excise Goods Management

System by Kenya Revenue Authority. He briefed the Committee as follows:

(a) The procurement and implementation of EGMS by the KRA had been partially

handled by the PIC in the Eleventh Parliament which recommended for a Special

Audit. The Auditor General subsequently audited the matter and reported to

t2okiya Omtatah Okoiti v Commissioner General of KRA & 2 others (2017)eKLR
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(b)

(c)

(d)

(e)

(h)

(0

(e)

Parliament at a time when the term of the I lftParliament had come to an end thus

the matter was not discussed.

The tender for the installation of the EMGS by KRA was irregularly awarded to the

SICPA Security Solutions SA on several fronts: KRA had no budget for the same

leading to two cancellations after advertisements and award; it was single sourced;

it was a duplication of the work done by KEBS; and it was too expensive.

The regulations authorizingtaxation of Kshs. 1.50 /=per bottle were never discussed

and approved by the National Assembly as per the requirements of the Statutory

Instruments Act, 201313 rendering their existence nugatory and in breach of Article

94(5&qt4 of the Constitution.

Implementation of the EGMS will see SICPA Security Solutions SA collect Kshs.

45 million daily; an amount that will reach Kshs.8l billion in 5 years against a

contract sum of Kshs.l T billion. This means that a whopping balance of Ksh.64

billion will go to SCIPA Security Solutions SA.

In other countries such as Brazil and Morocco, such system is implemented at a

cheaper rate.

SICPA's reputation worldwide is questionable as it was facing comrption charges

in Brazil, and was rejected in Morocco and Tanzania. This means that KRA did not

do due diligence before awarding the contract.

Implementation of the EGMS system was scheduled for a roll out on lstAugust,

2018 despite the matter being active in the Supreme Court.

The roll-out of the EGMS will force manufacturers to change their designs to

conform with it at huge costs that will eventually be forwarded to the currently

overtaxed consumers. Furthermore, multinational companies such as Coca-Cola

had been excluded from implementing the system thus indicating bias to the

detriment of the local infant manufacturing companies.

KRA had continued to intimidate the manufactures who had a different opinion on

the implementation of the System.

(i)

r3Statutory Instruments Act 2013 SS, I l, 12 & 13 on consideration of Regulations by Parliament
raConstitution of Kenya 2010, Article 94(5&6) on the Supremacy of Parliament in Legislation and how delegated
legislations should be processed
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0) The Committee should expedite enquiry into the matter. In the meantime, it was his

prayer that the Committee requests the KRA to delay implementation of the system

pending determination of all the issues surrounding it.

3.3 Evidence by the Kenya Revenue Authority

46. Mr. John Njiraini, the Commissioner General of the Kenya Revenue Authority (KRA),

accompanied by a number of officers from KRA appeared before the Committee on 29ft

March 2018; 106 April 2018,22d May 2018 and 7m August 2018 to adduce evidence with

regards to the procurement process and implementation of the Excise Goods Management

System by Kenya Revenue Authority. He made the following presentation:

(a) Court cases:

47. KRA was taken to Court by Mr. Okiya Omutatah regarding the alleged irregular manner in

which the authority procured and implemented the EGMS. The High Court had since

rendered its Judgment in favour of the petitioner. Subsequently, KRA filed a Notice of

Appeal at the appellate court on l6h March 2018 to challenge the decision of the High

Court. KRA further applied for Stay of the judgment on 2l't March 2018 pending the

hearing and determination of an intended Appeal [in Nairobi Court of Appeal Civil

Application No 78 of 20181. The Application was decided in KRA's favour on llftMay,

2018 thus a stay pending the hearing and determination of the Appeal was grantedrs. The

matter was to be heard on 13th August 2018. The Petitioner had since appealed at the

Supreme Court the stay Orders granted to KRA at the Court of Appeal. The matter was to be

mentioned on 20s August 2018.

(b) Alteration of the substance of the Expression of Interest for tender No KRA

/HQS/060/2010-11 by authorizing elimination of the aspects of digital solutions

du ring tender evaluations.

48. Section 59(3) of the PPDA 2005 which provides- "The procuring entity shall not attempt to

hove the substance of a tender changed" refers specifically to mandatory tender

rs Court of appeal ruling granting KRA Stay Orders on EGMS
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specifications or qualifications and conditions, which have been stated in a bid document

and cannot be altered after closure of the tender. The actual tender requirements were

detailed in Tender No. KRA/HQS/060/2010-201I and the same were not subject to any

alteration during the evaluation process.

49. The Expression of Interest (EOI) was not a tender but a pre-qualification. The repealed

Public Procurement and Disposal Act 2005 provided as follows for Expressions of Interest:

Section 78

(1) The procuring entity shall prepare a notice inviting interested persons to submitexpressions

of interest

(2) The notice inviting expressions of interest shall set out the following-

(a) The name and address of the procuring entity;

(b) A brief description of the goods being procured and if applicable, the goods betng

procured;

(c) The qualifications necessqry to be invited to submit a proposal; and

(d) An explanation of where and when the expressions of interest must be submitted.

(3) The procuring entity shall advertise the notice inviting expressions ofinterest in at least two

daily newspapers of nationwide circulation.

Section 80

After the deadline for submitting expressions of interest the procuring entity shall examine each

expression of interest to determine if the person submitting it is qualified to be invited to submit a

proposal in accordance with the notice inviting expressions of interest.

50. The qualifications requirements of the EOI were general as it was intended to provide latest

information on the procurement item, which would inform the development of

specifications as well as to identify qualified security printers. The criteria for evaluation

were developed by the evaluation committee and the clarification given did not seek to alter

the substance of the tender but to ensure that the needs of the user department were

incorporated pursuant to the memo dated 28ftMarch 201l.

51. In this particular instance the first evaluation of the Expression of Interest was presented to

the Tender Committee on 2l'tJanuary 20ll and the maffer was deferred and the same was to

be resubmiffed after the user department had obtained consensus from top management and

stakeholders on the proposed solution.

38



52. Further, the decision to reprioritize digital stamping in preference for paper stamping was

because KRA was not ready for the introduction of digital stamping as there was need to

understand the implication of digital stamping on KRA, manufacturers and consumers. The

user department is part and parcel of the entire process from the beginning to the end and

cannot be expected to be a silent observer awaiting the final outcome.

53. The Procurement Unit coordinates the functions of the various committees and provided

professional advice as provided for in the Public Procurement Disposal Act 2005. The

PPOA Guidelines of 2009 and 2012, further clarified this role and which states the

following as part of the responsibilities of the Procurement Units;

(a) Coordinate the evaluation of bids;

(b) Participate in or advise Evaluation Committee as and where appropriate;

(c) In conducting its functions, the Procurement Unit shall at all times liaise with the

following:

(i) The end user who initiated the Procurement to ensure that the procurement

meets its needs; and,

(ii) The procurement, Tender or Disposal Committee, to ensure that all the

required approvals are obtained promptly.

54. The Public Procurement and Disposal Act and the regulations that gave rise to the same

have clearly stated the requirements for evaluation of tender and proposals and the

management of the same and this is distinct from the evaluation of expressions of interest.

The legislation expected that there should be teamwork even as there is separation of roles

so as to achieve the desired business outcome.

(c) Failure to ensure that sufficient funds were available prior to initiating the First

Procu rem ent of EGMS Tender Num ber KRA/IIQS I 060 12010-2011

55. The programme was self-funding as the manufacturers and importers were charged Kshs

1.00 per stamp. However, the only qualifying bid submitted by I{/S SICPA was above the

fee and therefore unsustainable. When dealing with specialized procurements it is also

difficult to secure indicative prices outside a competitive bidding process as suppliers ensure

that there are non-disclosure agreements signed with the procuring entities.
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56. The Kenya Revenue Authority had initially provided a budget of KShs.240l: million for the

procurement of the EGMS. This was based on earlier experience in the procurement of

stamps. During the Expression of Interest participants were also asked to provide indicative

costs. The response to this was that the cost would be within the price range for the stamps.

In this regard the Authority had met the requirements of the Section 26(6) of the Public

Procurement and Disposal Act 2005.

(d) Justification for direct procurement

57. The contract arising from Tender No. KRA/HQS/ ICB-3712011-12 had been running for a

period of one year when the need to review the pricing mechanism due to the proliferation

of production lines arose. In addition to above, Legal Notice No. I l0 of 186 June 2013 was

introduced requiring that all excise goods with exception of motor vehicles be affixed with

stamps. The scope of the project was therefore to expand beyond what had been earlier

envisaged while the Kenya Revenue Authority was committed to the current service

provider for a period up to 2018.

58. KRA petitioned National Treasury on several occasions to allow a higher stamp pricel6. The

letter to the National Treasury among other issues, briefed the Cabinet Secretary on KRA's

decision to renegotiate the contract in order to achieve financial sustainability. The

renegotiation helped stabilize the situation by providing a fixed cost recovery based on each

stamp sold, thereby assuring project sustainability. Following internal discussions, it was

agreed that a new process be commenced to secure the following two key objectives:

(a) Provide for project scope expansion to cover the other products not covered in the

first two phases.

(b) Provide a unified charge to cover all three project components. By achieving this,

project funding risks would be transferred to the Service Provider as KRA would

pay a fixed charge irrespective of the number of Production lines installed.

r6letter from the Commissioner General of KRA to the CS for the National Treasury Ref KRA/5/1002/26 (25) and
dated 66 February 2015 on pricing of excise stamps where KRA was proposing increase of cost from Kshs. I .50 to
Kshs. 2.0 per stamp.
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59. After extensive internal deliberations including the seeking of legal and professional advice

from both the State Law Office and PPOA, it was determined that the feasible approach to

deliver the two objectives was through negotiation with the existing Service Provider,

namely SICPA Security Solutions, SA. In view of this, a new procurement process was

commenced.

60. The proposal by the Service Provider was analyzed extensively and the user department

submitted a business case for the review of contract terms dated 3 I st October 2014.

6l.The procurement department analyzed the business case and recommended for the

appointment of a negotiation Committee for the review of the Contract for Printing, Supply,

and Delivery of Security Revenue Stamps Complete with Track & Trace System and

Integrated Production System. A Negotiation Commiffee was appointed and subsequently

held meetings with SICPA Security Solutions SA between 7h January and l5frJanuary 2015

based on the current contract and a proposal on a revised price model submitted by SICPA

Security Solutions SA dated l5s January 2015.t7

62.The Tender Committee first deliberated on this maffer during its meeting on 4ff February

2015 and approved the review of the contract so as to accommodate the requested changes.

63. The use of direct procurement as provided for under the Public Procurement and Disposal

Act 2005 section 74(2)was justified as follows:

(a) There was only one person who could supply the goods works or selryices being

procured

64. The Authority had already committed to pay tU/S SICPA, Euros 22,130,000 for the system

and had indeed made significant payments towards the same over a period of two years.

65. It was reported that the excise stamp is a security printed product whose design and security

features are inbuilt and proprietary to its manufacturer. Considering the observations above,

it was not possible to procure an alternative manufacturer to produce a stamp with design

rTMinutes in which KRA negotiation team met with SICPA between 7h and 156 January 2015.
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and security features compatible with the tracking platform designed by SICPA. Solution

SA. To achieve such an outcome would have required SICPA Solution SA to be compelled

to share its intellectual property codified in the stamp design with competitors, a fact which

is not consistent with law and business practice.

66. The outcomes of the various tenders confirmed that only SICPA solution SA possessed the

type of solution needed to address KRA's requirements. This assertion is itself backed by

international experience where on the global stage, SICPA Solution SA has been

acknowledged as the pre-eminent provider of secure track and trace solutions that meet the

needs of government and other regulators. The solution provided by SICPA was proprietary

in nature and not available off the shelf but specifically designed to address KRA's needs.

"There was no reasonable alternative or substitute for the goods works or services."

67. There was an existing contract for 3,556,200,000 stamps whose implementation already

covered the major manufacturers and whose cost was being amortized over a period of 5

years. An alternative solution would have duplicated the existing services including the

already installed tracking platform, thereby leading to wastage of public funds.

68. Besides, an alternative provider would have compelled some business enterprises to install

parallel EGMS facilities thereby leading to unnecessary escalation of operating costs. For

example, companies in the alcohol industry which manufacture beer and other alcoholic

beverages would have been required to deal with two service providers, thereby

unnecessarily escalating their costs. There was therefore need to address the rising costs

attributed to increase of production lines within the existing manufacturers in addition to the

extended scope estimated to require 12,876,633,889 stamps.

69. The Tender Committee during its meeting held on l5frMay, 201518, deliberated on the

proposal for the termination of the existing contract and the award of a new Contract based

on the negotiations and approved the following-

r8Supra, Note I I on the Special Tender Committee meeting's justification of direct procurement
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(a) Termination of the existing contract with SICPA Security Solution SA;

(b) Use of Direct Procurement Method;

(c) Award of a Framework Contract to SICPA Security Solution SA at an estimated

cost of Euros 158,213,898 (equivalent to KES.15,909,293,482.00)/: for a period of

five years, commencing immediately on termination of the existing contract so as to

accommodate an aggregated usage stamp fee of EUR 13.25 per l'000with the

following components:

(i) The Stamp (on paper or digital code on the product);

(ii) The Service for Track & Trace computerized system, including a total up to

250 handheld terminals for KRA officers (90 additional to the 160 already

delivered) and 10'000 VAI I cards for authentication by manufacturers,

distributors, retailers and importers (already delivered); and

(iii) The Integrated Production Accounting System fee, including a total of thirty

three (33) revenue stamps activation equipment for importers (already

delivered) but without limitation to the number of production line

monitoring equipment).

70. The procurement was reported to the Procurement and Disposal & lnformation and

Communication Technology Oversight Committee of the KRA Board on l2ftand lSmJune

20l5 re.

7l.As well as to the main Board of Directors during its meeting held on 2ndJuly 2015,20

consultations were carried out with the State Law Office as is requiredby Law [The Office

of the Attorney General Act, Section 5(l)(c)] and a "no objection" was provided vide letter

dated lst July 20152t. The Use of Direct Procurement was reported to the Public

Procurement Oversight Authority on 2l't July 2015 as is required by Regulation 62(3) of the

Public Procurement and Disposal Regulations 200622.

reMinutes of 83d hocurement & Dsiposal & Information & Communications Technology Oversight Committee in which the procurement was
reported as it was valued more than Kshs. l0M.- Minute 4iPSS/8312015-2
2oMinutes of the 237'h meeting of the Board of Directors of KRA hetd on 2d July 2015 in which the matter of direct procurement of EGMS was
reported.
2rletter from KRA to AG referenced KRA/SiBSI2l8/C178 dated 246 June 2Ol5 and a response referenced AGlCONFDl6l6l VOL.VIII (34)
dated l" July from the Solicitor General having no objection to the contract provided the from the legal point ofview but KRA should adhere to
the procurement law.
2lletter from KRA to the Director General of PPOA referenced KRA/S/PSS I 32110 and dated 2lr July 2015 reporting the direct procurcment.
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72.The Authority also noted that the Public Investment Committee had previously asked the

PPOA for their professional opinion regarding the EGMS procurement and in their response

dated 26th September, 2016,the PPOA in the concluding paragraph stated as follows-

"In our view, engaging SICPA Security Solutions SA, for the extra scope of the assignment, was

a reasonable option based on the fact that the bidder installed software for verification of stamps,

which had proprietary features ".

(e) Evidence of Value for Money

73. At the time the authority did the Direct Procurement (DP), the cost of the previous

arrangement had risen to KShs.l.70l:. Through the DP they were able to bring it down to

KShs.l.4l7l=. Thus, the decision to renegotiate this arrangement was meant to ensure that

the cost was brought down to within what was being collected through the serialized stamps.

74.\n addition, there was a possibility of double paying for the software platform since it was

propriety and a new supplier would not use the existing platform for the current supplier.

There was also the likelihood that some manufacturers could have been compelled to

implement parallel production line equipment which would have doubled their costs.

(f) Limited Due Diligence

75. It was reported to the Committee that Kenya and Brazil are members of Ws Centro

Interamericano de Administraciones Tributarias (CIAT) (an Inter-American Centre for

Tax Administrations). CIAT aims at improving tax administration through exchange of

information, technical assistance and sharing of best practices. The organisation obligates

members to provide technical assistance to other member organisations when called upon to

do so. The visit to Brazil was therefore informed by the learning opportunities provided

under CIAT.

76.1n addition, Brazll being a developing country like Kenya, faces similar experiences and

challenges in the administration of taxes with its neighbours. This consideration further

made Brazil the best choice for a study on the elimination of illicit trade using technology.
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77. Further, because the Kenya Revenue Authority was not quite conversant with the

advancements in the industry, it opted to proceed with an Expression of Interest so that it

could acquire more information on those have implemented similar systems elsewhere.

(g) Inadequate Public Participation before procurement and implementation of EGMS

78. It was KRA's evidence that it engaged all the affected sectors in the excise industry.

Between 2012 and 2014, KRA engaged manufacturers of tobacco, wines and spirits through

consultative meetings, leading to the successful rollout of the system. This is evidenced by

EGMS Documentary featuring Kenya Association of Manufacturers (KAM), and several

manufacturers.

79.1n the last phase of the roll out to cover soft drinks, water, juices and cosmetics, KRA

engaged and formed working groups with the industry players for consultations and

collaboration for smooth implementation of the system. To this end, KRA engaged KAM,

KEPSA, and the Alcoholic Beverage Association of Kenya (ABAK).

80. In the beginning, the consultative meetings were carried out on the following dates

. Round l: (156 -3I't May 2013)

o Round 2: (296 July -l6s August 2013)

. Round 3: (27n January 2014 - 4s February,2014)

o Round 4: Technical working groups: (l lm February- l7n May,2016)

81. High level meetings between the Commissioner General, KRA and CEO, KAM on the 29e

of February,2016.

(h) Failure to Submit Legal Notice No. 110 of 18h June 2013 and Gazette Notice No.

12856 of September 2013 for scrutiny by Parliament as provided in the Statutory

Instrument Act of 2013

82. In respect of the Legal Notices and Gazette Notices, the National Treasury indicated that the

papers had been forwarded to Parliament together with the 201712018 budget documents.
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3.4 Evidence by the Kenya Association of Manufacturers

83. Mr. Kimani Rugendo, the Chairperson, Kenya Association of Manufacturers (KAM) was

accompanied by Mr. Muchai Kunyiha (Vice Chairman, KAM), Mr.Job Wanjohi (Head of

Policy), Mr. Ishmael Bett (CEO, Kenya Association of Suppliers), Ms. Victoria Kaigai

(Government Affairs Manager, BAT) Mr. Salman Sucaib (Chief Finance Officer, L'Oreal),

Mr. Bharat Shah (Kenafric), Ms. Grace Mbiu (L'Oreal), Mr. Hasmukh Shah (KAM), Mr.

Anup Bid (KAM) and Ms. Miriam Bomett (KAM) appeared before the Committee on 8ft

August, 2018 to adduce evidence on the procurement process and implementation of the

Excise Goods Management System by Kenya Revenue Authority. He submitted that:

Manufacturers experiences in implementing the EGMS under the 2013 Regulations

84. The cost of installing the EGMS was significantly high. Sectors such as alcoholic industry

have spent more than 400 million to implement the System in terms of application and

coding equipment, line adjustments and additional system networking.

85. The cost of excise stamps had continued to increase arbitrarily. Examples of this are on

cigarette products which were discriminately increased from Kshs 1.50/= to Kshs.2.80/:.

This amounted to an increase of 87Yo, an unprecedented and unexpected cost to the

business.

86. The cost of excise stamp has been disproportionately apportioned to different products with

no justification. The cost of the stamp should remain the same and applied on all products

excisable and stamped goods. An example is the cost of stamp varies between KES. 0.5 to

2.8 for different products.

87. The installation of the system had evidenced emerging costs related to retrofitting the

production line to accommodate the new system. KRA is only providing the cost of the

machine.
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88. The system of stamp affixing in Kenya faces a myriad of challenges. A good example is

with the standardization mark which has been in implementation for a long period. Recent

reports indicate that the stamps have been counterfeited.

Challenges foced by monufacturers in the implementation of (EGMS)

(a) Cost of the Stamp

89. It was noted that the cost of the stamp for each category of goods was set out in the Excise

Duty (Excisable Goods Management System) Regulations of 2017. The stamp was

additionalto the Excise Duty tax payable under the Excise Act. This therefore amounted to

double taxation. The cost of the stamp stated in the Regulations consists of the cost of the

ink and stamps. This proposed cost cannot justify the cost of stamp as manufacturers tend to

print batch numbers and the cost of ink for coding or for stamps which is way too low as

compared to the one proposed. Manufacturers should not pay for the systemintroduced.

Table I below shows international Comparisons of stamp fees and clearly shows that Unit

price is highest in Kenya.

Table 1: International Comparisons of Stamp Fees

In Local Currency Unit at April f usD/LCU

Product Kenya

(KES)

Brazil

(BRL)

Georgia

(GEL)

Morocco

(MAD)

Kenya

(usD)

Brazil

(usD)

Georgia

(usD)

Morocco

(usD)

Water 1.500 0.030 0.010 0.010 0.015 0.008 0.004 0.001

Sodas 1.500 0.030 0.012 0.030 0.015 0.008 0.005 0.003

Beer 1.500 0.030 na 0.200 0.015 0.008 na 0.021

Cigarettes 1.500 0.050 Na 0.500 0.015 0.014 na 0.052

Source: KAM

90. KAM estimates that the country has an installed bottling capacity in excess of 500,000

bottles an hour which translates to 12 million a day (360 million a month) * 12 months:4.32

billion a year (assuming 100 % capacity utilisation). The estimated actual cost of a stamp is
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about 7 cents which when multiplied with the production capacity cost is equivalent to

3.024 billion whereas collecting revenue from the proposed stamp duty of 60 cent will

equate to Kshs. 25.9 billion. There is cost disadvantage for manufacturers to a tune of Kshs.

22.88 billion hence the implementation is not revenue neutral.

Table 2 - Breakdown of Estimated Costs of the Stamps:

Bottles produced
per year (billion)

Total
(billion)

Estimated cost of a stamp 7 cents 4.32 3.02

Proposed cost of the stamp

(Proposed beverage cost of stamp)

60 cents 4.32 2s.90

Difference between the actual and
estimated cost of a stamp

22.88

91. The following were the anticipated effects of the cost of stamp duty:

(a) costs related to EGMS will eventually be borne by the consumers to meet the cost of

production and the additional costs;

(b) Inflation adjustment assessed annually also increases the amount of excise tax. This

increases inflationary pressure in the country. With the high inflationary cost of

living, the common "mwanaichi" will be affected in this price sensitive economy;

(c) the proposed costs will render manufacturers uncompetitive as this is an additional

cost;

(d) the sales volumes will be affected and will lead to quantum losses for the

manufacturing companies; and,

(e) large shares of excisable products are low margin products and sensitive to price

lncreases.

(b) Equipment installation and operational costs of the system

92. Issues relating to additional investment of drying/blowers equipment/Capital outlays:

Manufacturers have to bear certain capital outlays related to the installation of the system.
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Examples of this include, blowers to dry parts of products such as the bottle caps before

they can be coded, new reject lines for each EGMS machine installed, server rooms, fibre

optic cabling, software and hardware synchronization among others.

93. Sweating /steam/heat affect the printing/coding as the bottle cap area has to be completely

dry. Water affects the coding so manufacturers have to ensure the surface is dry and use a

blow dryer before coding. This necessitates the installation of a blower to dry the caps

before they can be coded.

94. Policy issues on Overall Equipment Efficiency (OEE) guarantees: When installing and

making adjustments to accommodate the EGMS system, some manufacturers require

experts (OEMs) to be present during the installation on the lines. This is as per their

machinery policy warranty and guarantees for their manufacturing equipment to avoid

withdrawal of warranty offers. On average the industry estimated that the cost of getting the

OEMs to be present would cost about 150,000 Euros per line which is beyond the cost of

most manufacturers.

(a) Excise stamps on cosmetics and beauty products (Products packaged in small

packs/Odd shaped product packages): Certain cosmetics products are very small

in shape and size and it was physically and practically impossible to paste manual

stamps or digital stamps on them. Some cosmetics products also have odd shapes

that restrict fixation of the stamps.

(b) Issues relating to printing, size of caps, embossed caps, sports caps and the ink

colours affecting the dark coloured caps and tetra packs: it was pointed out

that printing on sports caps would not be practical and the ink was not fit for

human consumption when the cap touches the opening part of the packaging. There

is no flexibility on the printer and the diameter of the print especially for smaller

diameter caps with tamper proof seals such as the mineral water bottles. Different

manufacturers have unique challenges as far as embossing, design and colour of the

caps and tetra packs and therefore this problem required a complete overhaul of

product design which in many cases was not possible due to the inherent design of

the packaging of the product.
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(c) Issues related to the location of the print: The EGMS system is not designed to

alter the location of the printing to the side of the bottle but instead it is designed to

print on top of the caps or tetra packs as manufacturers have different machines

where some print on the side. With the KEBS standardization mark affixed, the

stamp may overlap with the new stamps.

(d) Issues related to Intellectual Property Rights (IPR): Printing on trademarks and

embossing is impossible on the current EGMS equipment and also making any

changes on the goods. An example on this is bottle caps.

(e) Treatment of goods for exports on demand: Many manufacturers do not have a

separate assembly line for production of export goods only. Goods made for home

consumption require to be affixed with stamps while goods for exports do not. The

EGMS machine has an export mode which allows switching on when goods for

export are being produced.Certain exceptions apply which make it difficult to use

this mode. There are instances where goods are produced and the order is cancelled.

This situation would present challenges for manufacturers in relation to exports if
they need to be returned back to the market. This implies that goods originally

produced for export will need to be reworked into the system and coded for local

consumption which is not possible since, the EGMS equipment is integrated in the

production [ine.

(0 Issues related to rework on products that are non-compliant to the Quality

Assurance (QA) policy: it was noted that there were instances where

manufacturers have problems with the labels such as bad expiry dates that need to

be reworked and brought back to the assembly line. However, with the new system,

manufacturers are concerned with the effect of the coding of reworks after goods

are produced and how will the line deal with in-house and market rejects.

(g) Issues related to small floor spaces and physical hindrances to expansion of the

floor space in rented warehouses: Some manufacturers do not have the space to

accommodate the EGMS equipment as it is not physically possible for them to

remove their existing machines. The space and the physical layout of most factories

is a constraint.
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(h) Duplicify of inter-agency marks: The system was going to add to the country's

multiplicity of marks affixed on products. This is as opposed to moving towards the

global goals of having a single application platform. The single system will also

assist in dealing with counterfeits in the market and contra banded products. In

Kenya, there are now a number of marks and codes that have to be affixed on a

product. They include, Excise duty, KEBS standardization mark, Bar Codes,

Product information, Responsible waste disposal and Product certifications.

3.4.3 Consultations with relevant Government Agencies

95. In its meetings with KRA and the National Treasury, KAM had proposed the following:

(a) Cost: The cost of the EGMSto be covered by the excise tax payable so that the

system costs do not burden manufacturers or passed on to consumers.

(b) Exports: KRA to address exports challenges arising from exports of goods. The

agreement was for further consultations to be held.

(c) Scheduled individual company visits: Due to the unique challenges of each

company, site visits be conducted to customise solutions and guidelines.

(d) Implementation date of EGMS: The date was to be jointly agreed upon by KAM

and KRA.

3.4.4 Way forward

96.De-gazettement and suspension of Legal Notice No. 53 of 2017 to allow for further and

productive consultations.

97. Wider public stakeholder engagements: The Cabinet Secretary of the National Treasury and

the Kenya Revenue Authority was to undertake extensive and comprehensive consultations

with all affected stakeholders. The results of the consultations were to inform the decision of

the Committee dealing with the impugned regulations.

98. Cost of the system and stamp: The system should not impose any financial burden to

manufacturers and increase costs. This is necessary to ensure the sector remains competitive

both regionally and globally. In addition, the Sector is already paying high excise tax that is
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subject to increases regular and inflationary adjustments. In the alternative, for any extra

cost incurred by the manufacturer arising from the implementation of the system, the cost

could be usedto offset against the payable excise taxes.

99. A verification audit before implementation of the system: Parliament and relevant

government agencies who include, National Treasury and Kenya Revenue Authority should

conductaverification audit on the status of implementation and concerns raised by

stakeholders. Authority attests to the fact that there are concerns that are yet to be resolved

in the country.

3.5 Evidence by the Kenya Bureau Of Standards

100. On 9s October 2019, Mr. Andrew Maiyo, the Ag. Director of Quality Inspection at the

Kenya Bureau of Standards appeared before the Committee to adduce evidence on the

procurement and implementation of the Excise Goods Management System.

l0l. Mr. Maiyo informed the Committee that Kenya Bureau of Standards (KEBS) is a

government agency established on l2s July 1974 under the Standards Act, Cap 496 of

the Laws of Kenya. It is mandate to promote standardization in industry and commerce;

and control, in accordance with the provisions of the Standards Act, the use of

standardization marks and distinctive marks among other functions.

KEBS Stamps/lVlarks

102. The Ag.director submitted the following regarding KEBS' work on standardization

marks:

(a) Section l0 of the Standards Act (1974) requires commodities covered under an

approved standard to have a standardization mark.

(b) KEBS operates a product certification scheme to certifu that a certain product has

passed performance and quality assurance tests and meets qualification criteria

stipulated in contracts, regulations or specifications.

(c) The agency has the following categories of marks: the Standardization Mark (S-

Mark) for locally manufactured goods; the Diamond Mark (D-Mark) as a mark of
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excellence in product manufacturing and the Import Standardization Mark (ISM)

for imported products that have been inspected. There is also a Fortification Mark

of Quality applied to dry maize and wheat flour products fortified with additional

minerals.

(d) Of these, the Import Standardization Mark is affixed in the form of a paper stamp.

The ISM was introduced in accordance with Legal Notice No. 78 of 2005 which

provides for inspection and certification of imported products either in the country

of supply or a point of entry in Kenya.

(e) The Kenya Bureau of Standards does not charge for affixing standardization marks

on products except for the Import Standardization Mark. KEBS however does

charge fees relating to the certification scheme which they highly subsidize as

product testing is an expensive exercise.

(0 The cost for affixing stamps/marks by KEBS is itemized as follows:

SL STAI\DARDIZATION MARIVSTAMP CHARGES

I Standardization Mark (S-Mark) NIL

2. Diamond Mark of Quality NIL

J Fortification Mark of Quality NIL

4 Import Standardization Mark (ISM) KES 0.49 with KEBS
royalty of 7Yo

5 Import Standardization Mark (lSM) as currently
administered

KEBS Tenders Involving SICPA Security Solutions SA

103. SICPA Security Solutions SA participated in two tenders for the Import Standardization

Mark (ISM) i.e. Tender No. KEBS/TO72/2014-2015 in 2015 and Tender No.

KEBS/7041/2017-2018 in March 2018. In the case of the first tender, SICPA came 2nd

after Madras Security Printers.

104. SICPA's bid failed at the technical evaluation stage as it was deemed to have failed to

meet the minimum mark that was specified in the Evaluation Criteria of the Tender

Document. Additionally, the NASPO certification used by SICPA Security Solutions SA
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was not equivalent to the specified ISO 14298 certification set out in the tender

document.

105. Aggrieved for not getting the 2015 contract, SICPA applied to the Public Procurement

Administrative Review Board (PPARB) for a review of the evaluation process.

106. The PPARB granted orders for the review of the tender. KEBS got confirmation from the

International Organization for Standardization (lSO) that SICPA's NASPO certification

was not equivalent to ISO 14298. The results of the re-evaluation indicated that Madras

had a better score than that of SICPA and KEBS proceeded to award the tender to the

former.

107. SICPA proceeded on 76 May, 2015 to PPARB to appeal the decision of KEBS to award

the tender again to Madras Security Printers in Review No. PPOA/ARBl7l24l20l5.

PPARB did not grant any new order to KEBS.

Tender No. KEBS/T04112017 -2018

108. SICPA participated in the above tender which was opened on 18fr May,20l8

109. The evaluation of the tender was carried out and two companies - Manipal Technologies

Limited and Madras Security Printers Private Limited - qualified for the technical

evaluation. SICPA Security Solutions SA did not qualify.

I10. SICPA provided copies of ISO 9001, ISO 14001, ISO 27001 and OHSAS 18001

certifications for SICPA SA site in Switzerland while ISO 14298 certification from

NASPO was for a site in lllinois, USA contrary to the tender requirement which required

all certifications to be from one plant.

I I l. SICPA Security Solution SA did not provide approved audited accounts for the last five

years but instead provided a report of factual findings of agreed upon procedures to the

Management done by KPMG. In that report, KPMG stated that the procedure did not

constitute either an audit or a review made in accordance with Swiss Auditing Standards
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and therefore, they did not express any assurance on the selected financial data in CHF as

of and for the years ended 3l$ December 2012,2013,2014,2015 and 2016.

ll2. The tender was cancelled before award due to many complaints received from bidders.

3.6 Evidence by the Anti-Counterfeit Agency

ll3. On 19tr September 2018, Mr. Elema Halake, Chief Executive Officer of Kenya Anti

Counterfeit Agency accompanied by J.O. Adera (DD, E&L); an6 Elijah Ruttoh

(Manager) appeared before the Committee to adduce evidence on the mandate of the

ACA vis a vis that of KRA in combating counterfeits. Heinformed the Committee as

follows:

Mandate of the Anti-Countedeit Agency

114. The Anti-Counterfeit Agency is established under Section 3 of the Anti-Counterfeit Act,

2008.23 The mandate of the Agency springs from both the Constitution and the Act and it

enlighten and inform the public on matters relating to counterfeiting. The Agency

(a) combat counterfeiting tade and other dealings in counterfeit goods in Kenya in

accordance with the Act;

(b) Devise and promote training programmes on combating counterfeiting;

(c) Co-ordinate with national, regional or international organizations involved in

combating counterfeiting;

(d) Carry out any other functions prescribed for it under any of the provisions of the

Act or under any other written law;

(e) Perform another duty that may directly or indirectly contribute to the attainment of

the foregoing.

I15. The Agency essentially exists to ensure that there is no abuse of the intellectual property

rights of any person that is protectable under the applicable laws or instruments in Kenya.

The statutory mandate of the Agency is set out under Section 5 of the Act to-

23 Anti-Counterfeit Act, 2008 s 3 on e$ablishment ofthe Agurcy
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I16. The mandate of the Agency in addition to the aforesaid provision also appears clearly

from the preamble to the Act which is to "prohibit trade in counterfeit goods". The

Agency started operations in June 2010 and has since then been guided by the provisions

of the Act and the Regulations made thereunder to enforce all legitimate measures to

ensure that there are no trade or any other dealings in counterfeit goods in the country.

Whether the mandate is exclusive to Anti-Counterfett Agency

ll7 . The statutory mandate of the Agency in combating counterfeiting is not exclusive and is

shared with other government agencies and institutions. The statutory underpinning for

this shared responsibility is drawn from Section (3) of the Act which provides as follows:

"(3) In addition to inspectors appointed under subsection (l), any member of the Board, police

officer, authorized customs officer, trade development officer, industrial development officer,

trade mark and patent examiner, seed and plant inspector, public health inspector, and inspectors

appointed under the Standards Act, the Weights and Measures Act, the Copyright Act, the Food,

Drugs and Chemical Substances Act, the Pharmacy and Poisons Act and the Pest Control

Products Act are hereby designated as inspectors for purposes of this Act."

I18. The Act has therefore designated other government officers as inspectors for purposes of

enforcing the provisions of the Act.

I 19. The Agency stated that it worked closely with the other government institutions in the

fight against counterfeiting and any other dealings in counterfeit goods. Here, the Agency

is essentially the lead government institution in the fight against counterfeiting. The

collaborative efforts between the Agency and the partner institutions are continuous and

have been yielding positive results.

Excise Duty (Excisable Goods Manogement System) Regulations,20l7
120. On the provisions of the Excise Duty (Excisable Goods Management System)

Regulations,20lT and especially Regulations 30(l) (d) & 32(d)(i),the Agency observed

that:

(a) The Regulations have not defined what constitutes the word "counterfeit" in the

definition part.

(b) The provisions in the Regulations do not relate to 66counterfeiting" as defined at

Section 2 of the Anti-Counterfeit Act. The Regulations therefore do not prohibit
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trade in counterfeit goods within the meaning of the provisions of the Anti-

Counterfeit Act.

(c) A reading of Regulation 4 is clear that what is meant to be prohibited or deterred is

the "forgery" of the excise duty stamp.

(d) Similarly, at Regulation 30(l) (g) it is clear that what is envisaged is the "forgery"

of the excise duty stamp.

(e) The same goes for Regulation 32(c).

l2l. On the other hand, the Anti-Counterfeit Act prohibited the counterfeiting of goods and

wasready and willing to engage with Kenya Revenue Authority to explore means and

ways of using the Regulations to fight counterfeit goods within the meaning of the

provisions of the Anti-Counterfeit Act.

122. From the regulations, the purpose of Excise Goods Management System is to fight

"counterfeiting" of excise stamps and to raise revenue. From the Intellectual Property

point of view, this is not counterfeiting but forging of excise stamps. At the core of the

statutory definition of "counterfeiting" is abuse of intellectual property rights that

include, inter alia, trademarks, patents and industrial designs. Therefore, the Excise Duty

(Excisable Goods Management System) Regulations, 2017 were not designed to deal

with prohibiting "counterfeit goods" although it may serve the same as a collateral

purpose. As it is, it is possible that genuine excise stamps can be affixed to counterfeit

goods within the meaning of the Anti-Counterfeit Act. It is also possible that counterfeit

excise stamps can also be affixed to counterfeit goods.

3.7

r23

Evidence from a Fact-Finding Visit to Switzerland

The Committee undertook a fact-finding mission to Prilly, Lausanne, Switzerland (Head

quarters of SICPA Solutions SA)between 27hto 286September2018. The delegation

comprised of the following:

(l) Hon. Abdullswamad Sheriff Nassir, MP - Chair/Leader of the Delegation

(2) Hon. Paul Kahindi Katana, MP

(3) Hon. John Muchiri Nyaga, MP

(4) Hon. Ahmed Kolosh Mohamed, MP
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(5)

(6)

(7)

(8)

Hon. James Githua Kamau Wamacukuru, MP

Hon. Nicholas Scott Tindi Mwale, MP

Mr. Fredrick Oluoch Odhiambo, Office of the Auditor General

Ms. Mugure Gituto, Legal Counsel, Delegation Secretary

124. While in Switzerland, the Committee interacted with the following officials from SICPA

SA AND KRA:

(l) Mr. John Katiku- Advocate for SICPA SA and SICPA Kenya Limited

(2) Mr. Eric Corbier - Chief Commercial Officer

(3) Mr. Christophe Renard -Marketing Services Director

(4) Mr. Ben Sapin - SICPA Regional Counsel

(5) Mr. Mathew

(6) Mr. Brian Ligale - Chairperson SICPA Kenya Board

(7\ Mr. Christopher York - Managing Director SICPA Kenya

(8) Mr. Caxton Masudi Ngeywo -Director, Kenya Revenue Authority

125. While in Switzerland, the Committee gathered the following

3.7.1 Overview of SICPA

126. SICPA Security Solutions SA is a private family business established in Prilly in 1927 .lt
has offices in 39 countries and sells its services and ink to more than 180 countries

globally. In 1948, SICPA developed security ink for bank notes and through a process of

innovating invented non-tamperable ink and shifting ink. SICPA also builds security

solutions through its various innovations with more than 50 skills. It protects its

inventions and innovations through patents.

127. SICPA developed the EGMS system with unique codes (serialization) that may be traced

to their origin; solutions for border controls; cargo tracking; securing the supply chain of

products, providing services to specific industries that need specific products protected
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like watches, jewellery or special metals by putting in a security element on these

products; fuel marking to guarantee fuel security among others. They have also

developed solutions using smart phones for customers to check whether the products they

purchase are genuine. SICPA SA works on business intelligence through

collection/accumulation of data at production sites and imports and help the government

analyze the data, detect trends and monitor the work of a customs officer.

128- Before a client engages SICPA, they are given a list of the clients obtaining similar

services from SICPA and are advised to engage with them and interrogate the quality of

the products and services they receive from SICPA. The scope of product however

varies from one country to another as this depends on their specific needs and services.

129. SICPA systems are fully compliant with the requirements of the World Health

Organisation (WHO), which proposed an aggregation of all the processes that link the

production of goods with the declarations issued to the authorities and therefore

minimizes fraud. The system helps government to respond to sophisticated threats with

technologies.

130. SICPA reported that many of the threats they deal with come from industry players likely

to be monitored or exposed by the security solutions and as a result, they employ

numerous tactics to interfere with the deployment of these SICPA solutions.

Security Ink Solutionsfor Banknotes ond Volue Documents

l3 I . The company provides security inks that protect banknotes, security documents and value

documents from the threats of counterfeiting and fraud. They range from inks developed

for specific printing processes to solutions adapted for varnishing and theft deterrence

systems.

Security Solutions for Governments

132. Product authentication and tax reconciliation systems which integrate ink-based covert

features and sophisticated traceability technologies. It also deals with production-

monitoring systems that ensure the traceability of products and secure the collection of

excise tax and V.A.T.
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Product ond Brand Protection Solutions

133. Provides integrated and multi-layered authentication, anti-tampering, identification and

traceability with the aim of ensuring product and supply chain integrity, for healthcare,

food and beverage, fast moving consumer goods, luxury goods and spare parts.

3.7.2

134

Allegations against SICPA Security Solution SA

SICPA Security Solution SA was made aware of allegations sent by email to the Clerk of

the National Assembly and copied to numerous persons and institutions complaining

about the impropriety between a KRA official and officials from SICPA Security

Solution SA. In response to the allegations, SICPA Security Solution SA observed that

Chess Enterprises Ltd whose Director had been mentioned is a company contracted by

SICPA Security SA to provide local advisory services to assist them have local

knowledge that is relevant when providing services to its client.

135. Mr. Christopher Renard, also mentioned in the letter confirmed to the Committee being

in Berlin, Germany at about the same time as Mr. Caxton Masudi but that the two were

participants in an open Tax Stamp Forum organized by the association of tax stamps

forum. This forum was held in February 2017. During this forum, SICPA had a booth;

they sponsored the conference and made presentations at the conference. He emphasized

that the meeting with Mr. Masudi was not for any special purpose but was a meeting of

tax administrators. Mr. Caxton Masudi and Ms. Muthambu, who is the head of the EGMS

secretariat, represented the Kenyan delegation.

136. It was further stated that Mr. Michelle Castegnaro who worked with SICPA as the head

of the East Africa Region was also attending the forum but the meeting was advised that

he no longer worked with the company. Similarly, Mr. Maurice Amon and Mr. Philippe

Amon also mentioned in the email as chairperson and co-chairperson of SICPA

respectively were identified as shareholders. In this regard, SICPA undertook to provide

the last known contacts of Mr. Michelle Castegnaro to the Committee as well as the list

of participants from SICPA at the Tax Forum held in Berlin.
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137. It was put to SICPA Security Solution SA that one of the allegations against them is that

their contracts are constantly renewed because of their ability to compromise government

officials especially in Brazil. SICPA however responded that such allegations are fake

and completely untrue. They observed that the contracts are renewed due to the efficiency

of the solutions that they offer especially where governments have increased revenue and

that bribery is not only a crime but is in total contravention of SICPA's company policy.

138. As a general response to the repeated allegations of impropriety against them, SICPA

cited dissatisfaction by the industry players and International competition as some of the

factors that lead to accusations and allegations. Notwithstanding the allegations, SICPA

has neither been involved nor convicted anywhere globally. They indicated that even in

Brazil, whose political situation has been challenging the tract and tace solutions (Scopi

contract) has been renewed for l0 years.

3.7.3 SICPA's Chronological Explanation of the Contractual Relations with KRA

139. The relationship between KRA and SICPA commenced when they made a response to

the request for an expression of interest. In 201l, SICPA responded to an international

tender and submitted documents for technical and financial evaluation. In October 2011,

the KRA terminated the tender due to lack of funds and this was communicated through

the KRA website. A new tender for the same service was launched in March 2012 and

SICPA submiued the bid and won the tender in December 2012. The two institutions

engaged in negotiations from December 2012 to April 2013, and after the contract was

signed, SICPA SA immediately incorporated and launched the SICPA Company in

Kenya to offer technical support. SICPA commenced provision of stamps for tobacco,

wines and spirits.

140. In October 2013, SICPA got a request from KRA to review the cost of the stamp/pricing

and segregate within the cost of the solution. The format of the pricing was based on the

price of the stamp, the information technology and a price per equipment to monitor the

products. Further, KRA extended the scope and range of products necessitating the need

to adjust the prices to include beer, soft drinks, juices, mineral water and cosmetics.

There was an appendix, which was a first for SICPA that required the price to segregated
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costs in three different phases and it included the cost of the stamp, the central data

management system and the price per equipment to monitor the prices. There were more

production lines proposed by KRA and this necessitated the negotiation. The model used

by KRA was that vendors would order and pay KRA per stamp delivered. Where the

volume of stamps ordered by KRA was low, the revenue would be insufficient to cover

the cost and KRA realized that the higher number of line, the lower the cost and there

was an agreement to increase the number of lines through an incremental model pricing.

The negotiation was intended to create a solution that was fair to the consumer. The

variable cost was combined to a fixed cost per stamp and that takes into consideration the

following elements:

(a) category ofthe product or product scope;

(b) volumes of the products to be implemented;

(c) the technical solution required by the government for example provision of

inspection devises, consumer engagement or other range of solutions;

(d) the complexity of the industry, whether it is a monopoly or not;

(e) the expansiveness of the industry; and

(0 Commercial negotiation by the parties.

l4l. The extension and repricing model was agreed upon, in July 2015 the contract was

awarded and the agreement signed on 30th October 2015.

142. Further, the Committee heard that:

(a) SICPA commenced its investments in Kenya in 2010 when responding to the EOI.

(b) The Commercial contract was signed in April 2013 and thereafter SICPA undertook

investments in the installation of the required hardware after they had won the

tender.

(c) SICPA was aware that they faced fierce competition from five other international

bidders in the first tender process, but they did not want to name any companies.
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(d) No competitors to the knowledge of SICPA were involved in the final tendering

process in 2015. SICPA considered this as not a new tendering process but an

extension of the existing conftact with KRA.

(e) SICPA engages consultants and advisers in many countries based on a process that

strictly screens the applicants. They engage them according to Swiss law and based

on strict terms of reference on the service expected from the advisers. Their national

law governs the applicable law in relation to its customers.

(0 The contract for the extended scope of products and the additional functionalities of

the initial contract was signed in October 2015. Under the new contract SICPA is

entitled to 13.25 Euros per 1000 stamps tabulated monthly at approximately Kshs.

1.50. SICPA invoices KRA on a monthly basis.

(g) Before the negotiations with KRA, SICPA had a risk of accumulated unpaid

invoices of significant amounts. The negotiations induced a commercial return and

the economic model was viable as it ensured that the customer would be able to use

their goods and services and be able to pay in return.

(h) The contract did not provide for minimum and maximum amounts of stamps to be

delivered at any given time and that they were only guided by the volumes that

were produced at any given time. Further, this contract was not a fixed contract but

based on the volume of stamps used.

(i) That the volumes they anticipated from the Kenyan market were much less than

what SICPA had initially anticipated but this is caused by external factors such as

the pending court case but they considered this a business risk.

0) KRA had been paying for the stamps and the parts of the contract that had been

implemented but not the suspended scope of products. The new invoicing scheme

marks the stamps to tobacco, beer and wine products but does not cover the

unimplemented goods.

(k) KRA had paid 38.3 million Euros from October 2015 to July 2018 being the cost of

approximately 3.16 billion stamps delivered and sold. KRA had anticipated that

they would require approximately 3.5 billion stamps in three and a half years.

SICPA had however anticipated the supply of approximately double the amount of

stamps they have sold to KRA for the same period. KRA provided an initial data of
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purchasing 700 million stamps per annum and with the additional scope of

products, the number increased to 2- 2.8 billion stamps per year.

(l) According to SICPA, they have not been able to implement the whole conhact. This

is because of the appeal pending at the Supreme Court. The contract shall be fully

implemented when there is provision of stamps for the additional scope of products

i.e. soft drinks, water and juice.

(m) KRA drafted the contract with SICPA, the special conditions had some

amendments such as the change of price, date, implementation period but the other

terms remained constant.

(n) According to SICPA, the contract between themselves and KRA was a fixed term

contract that cannot be terminated by KRA and that if KRA terminates the contract,

SICPA will be indemnified as it happens elsewhere globally unless SICPA is at

fault or is in breach of the conditions set out in the contract.

(o) As far as SICPA was concerned, the agreement between KRA and themselves had

started but the period of five years had not commenced. This period will commence

only after the full implementation of the scope of all the products covered in the

2015 contract.

(p) The SICPA system allows a manufacturer to isolate products for export and this

does not affect their competitiveness.

(q) The contractual prices for the countries visited by KRA did not disclose their

contract prices and prices are based on the solutions being sought by a tax

administrator.

(r) According to the agreement between KRA and SICPA, a centre of Excellence

would be established once certain volumes of stamps were ordered. The volumes

have not been realized but SICPA has set up regional centres with eighty-two

employees to support the manufacturers and also support other customers within the

region.
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3.7.4 Submissions by the Kenya Revenue Authority Representative at the Meeting

143. On the impropriety allegations against Mr. Masudi, Mr. Masudi responded that he had

been to Germany once early 2017 together with Ms. Karambu to attend a two-day

conference and the attendance was facilitated by the KRA and not Chris Essendi, the

Director of Chess Limited. Mr. Masudi informed the meeting that he did not remember

meeting with Christophe Renard at the tax stamp forum and that the two-day conference

had a number of vendors that provide technologies and solutions relating to stamps and

that he interacted with a number of people during the conference. He met several SICPA

representatives and a few members of the SICPA Board, which had booth, and he

engaged with members of SICPA Kenya. He admitted interacting with Mr. Michelle

Categnaro but he could not remember meeting him in Germany. He further added that the

information relating to the conference might be verified through the KRA records.

144. Mr. Masudi reported that the contract was prepared by a team in the legal office of the

KRA based on the procurement requirements and the technical specifications contained

in the tender documents. The draft contract was then analyzed and reviewed jointly by

officers from the legal and business directorates of KRA. Before the process of

contracting SICPA, KRA sought the advice and concurrence of the Attorney General and

the same was granted to engage SICPA in direct procurement process.

3.7.5 Commencement of the Contract

145. According to the KRA representative at the meeting, the commencement date of the

existing contract with SICPA was February 2016. This is a different interpretation from

the one derived by SICPA which believes that there has been "partial implementation"

but it has not commenced.

146. The Cabinet Secretary for the National Treasury increased the goods subject to excise

duty and subsequently KRA had to develop several scenarios and considered the

possibility of engaging another party to provide similar solutions for the additional

products but this was not easy as the manufacturers had communicated serious challenges

in the implementation of EGMS including the lack of sufficient space for the installation
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of the EGMS equipment. According to Mr. Masudi, employing a dual system would

further complicate the challenges.

147. Further had the option to terminate the contract between KRA and SICPA been effected,

KRA would have had to pay SICPA for the unimplemented period or the unutilised time

in the contract and this would have been a huge and unnecessary expense. KRA therefore

considered engagement and renegotiation with SICPA as the most viable option. KRA

was alive to the fact that a variation of the product scope and cost of the EGMS system

exceeded the allowable latitude for the variation of contract. Having sought the

concurrence of the Attorney General and the Public Procurement Oversight Authority,

KRA engaged SICPA SA through negotiation in the process of direct procurement.

148. In KRA's contention, the direct procurement process was not entered into abruptly but

was a long discussion that involved numerous validation processes to meet the

requirements of the law.

3.8 Evidence by the Public Procurement Regulatory Authority

149. Mr. Maurice Juma, the Director General of the Public Procurement Regulatory Authority

(PPRA) accompanied by Mr. Joram Mweresa (Compliance Officer) appeared before the

Committee to adduce evidence on the procurement and implementation of the Excise

Goods Management System. The Director General briefed the Committee as follows:

First Tender

150. The procurement of Excise Goods Management System (ECMS) commenced in August

2010 through Expression of Interest (EOI) which was advertised on 19ft August, 2010

and closed on 22d September, 2010 at 12 Noon.

l5l. Nine out of twenty-one bidders were prequalified at the EOI stage and Request for

Proposal (RFP) documents were issued on 17m June, 201I to the following-

(a) De La Rue Currency and Security Printers Ltd;

(b) Tall Security Print Ltd;

(c) Authentic Ltd;
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tr-

(d)

(e)

(f)

(g)

o)

(i)

Madras Security Printers Ltd;

Edaps Consortium;

American Banknote Co;

Filtrona PLC;

SICPA Security Solutions SA; and

Holistik India Ltd.

152. Of these, six companies submitted the RFP documents, including SICPA Security

Solutions SA which scored 75.5% in the technical evaluation against a cut off score of

68%. SICPA's financial bid was opened on 30fr September, 2011 and the financial

proposal was for Euros 6,696,900 per annum or Euros 20,090,700 for three years.

153. The procurement was terminated as the quoted bids were higher than the budgeted

amount of Kshs. 240 million.

Second Tender

154. After termination of the procurement proceedings, the procuring entity initiated another

procurement process for Printing, Supply and Delivery of Security Revenue Stamps

complete with Tracking and Trace System and Integrated Production Accounting System.

155. An international tender No./I(RA/[CB-03712011-2012 for Printing, Supply and Delivery

of Security Revenue Stamps complete with Tracking and Trace System and Integrated

Production Accounting System was advertised on 30s March, 2012 and closed on 30e

May,ZOlZ.It attacted seven (7) bidders namely:

(h) Edaps Consortium - Ukraine

(i) Holistik India Ltd. - India

fi) Security Printing Press - India

(k) De La Rue Currency and Security Print- Kenya

(t) Madras Security Printers Ltd - India

.,)
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(m)Authentic Inc. - USA

(n) SICPA Security Solutions SA - Switzerland

156. The evaluation committee recommended the award of the tender to SICPA Security

Solutions SA at a total of Euro 42,471,464 or Kshs. 4,552,516,226 for five years at an

exchange rate of Kshs. 107.19 to I Euro.

157. In its meeting held on 26h November, 2012, the tender committee awarded SICPA

Security Solutions SA the tender for Supply and Delivery of Security Revenue Stamps

complete with Tracking and Trace System and Integrated Production Accounting System

at a total of Euro 42,471,464 or Kshs. 4,552,516,226 for five years at an exchange rate of

Kshs. 107.19 to I Euro.

158. Kenya Revenue Authority and SICPA Security Solutions SA entered into a contract on

18ft April, 2013 at a total cost of Euro 42,471,464 for a period of five years up to March

2019. The contract covered Printing, Supply and Delivery of Security Revenue Stamps

for a period of five (5) years as follows:

(a) Provision of 3,556,200,000 Security Printed Revenue Stamps for a period of five

(5) years at a total cost of Euros20,341,464 (Module l).

(b) Provision of Track and race Software Solution for a period of five (5) years at a

total cost of Euros. 10,450,000 (Module l).

(c) Provision of Integrated Production Accounting System for a period of five (5) years

at a total cost of Euros I1,680,000 (Module 2).

159. The contract covered three products namely tobacco, wines and spirits. The total

estimated number of stamps was 3.55 billion.

Direct Procurement

160. On 186 June 2013, the Cabinet Secretary fortheNational Treasury issued Legal Notice

No. ll0 of l8h June,2013. The said Legal Notice required more products to be fixed

with revenue stamps. The total estimated stamp consumption was revised to an estimate

of 12.8 billion. The procurement through direct negotiation was initiated in January 2015
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through negotiation with a view to expanding the scope of the contract dated l8e April,

2013 which was awarded to SICPA Security Solutions SA.

l6l. KRA's justification for using direct procurement was that the same software platform

procured from SICPA Security Solutions in2013 would be used to verify the authenticity

of additional excisable products as per LN No. I 10. The software had proprietary features

developed by SICPA and was therefore unrealistic to envisage procurement of another

software since it would not be compatible with the existing software platform.

162. KRA further stated that since SICPA had been contracted to provide the service for five

(5) years, procuring another service provider to cater for the additional products

introduced by the Customs and Excise (Excisable Goods Management System)

Regulations,2013, was not feasible. The Regulations expanded the scope of the system to

cover all excisable goods except motor vehicles.

163. KRA also stated that there was no reasonable alternative that would have provided a

solution compatible with the existing EGMS. Further, an alternative provider would have

compelled business enterprises to install parallel EGMS facilities.

164. Another justification given by KRA was that previous tendering process had yielded one

suitable service provider (SICPA).

165. The finaljustification given by KRA was that the previous contract could not be amended

to include the new products as it would have gone beyond allowable limit of 25yo

contract variation.

Negotiation

166. The negotiation committee held negotiations with SICPA Security Solutions SA between

7fi and l5ftJanuary 2015. The purpose of negotiations was among other things, to extend

the scope of the contract for Printing, supply and delivery of Security Revenue Stamps

complete with track and trace system and integrated production system.
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167. SICPA submitted its first proposal on lst November, 2013 which among other things

offered a price of Euro 13.61 per 1000 stamps excluding VA. This proposal was not

competitive as per KRA's team point of view.

168. SICPA was requested to submit another proposal with a discount based on the additional

business arising from the expanded scope of EGMS. SICPA submitted a revised proposal

on I 5fr January, 201 5 which among other things reduced the price to Euro I 3.25 per I 000

stamps.

169. In its meeting held on 15ft May, 2015 the tender committee awarded the subject tender to

SICPA Security SA at a minimum estimated cost of Euro. 158,213,898 which was

equivalent to Kshs. 15,909,293,482 for a period of five years (Euro 13.25 per 1000

stamps).

Noti/ication and Acceptance of the Award

170. The award of the tender was communicated to SICPA Security Solutions SA vide letter

Ref:KRA/HQS/DP/42312014-2015 of 17ft July 2015. The award was for a period of five

years (2015/16 to 2019/20) at Euro 13.25 per 1000 stamps exclusive of VAT. The

notification letter also informed them that it served as the intention of the procuring

entity.." to terminate the existing contract between us entered into on 18'h April 201i."

17l. SICPA accepted the offer vide their letter dated 30ft July 2015. They also concurred with

the intention of KRA to terminate the previous contract dated 18fr April20l3.

172. KRA and SICPA entered into contract dated 30h October, 2015. The contract was for

five (5) years at Euros 13.25 per 1000 stamps excluding VAT. The estimated total cost

was Euros 15,909,293,482.

173. The contract dated l Sth April 2013 was terminated vide letter Ref:

KRA/HQS/|CB1}37l20l l-12 of 156 September, 2015. The effective date of termination

was 30n September, 201 5.

70



Choice of a Tendering Method and Reporting Requirements

174. The subject procurement was processed under the ambit of the repealed Public

Procurement and Disposal Act (2005) and its attendant legislations. Under the Act, the

choice of the procurement methods and management of the procurement proceedings

were at the discretion of the procuring entities. Open tender was the preferred method of

procurement but entities were allowed to use altemative procurement methods as long as

they met the conditions set out by the Act for each procurement method. However,

entities are expected to submit reports on procurement activities when they are due.

Towards this end, KRA submitted to the Authority the report on the use of direct

procurement method for the subject procurement in accordance with Regulation 63 (2) of

the Public Procurement and Disposal Regulations, 2006.

PPRA's Opinion on Adherence to the Law by KRA

175. Based on the documents availed by KRA, the procurement was processed through direct

procurement method as guided by Section 29 (2) and (3), 74 (2) and 75 of the Act.

176. A review of the procurement records availed by KRA indicated that the approval of the

direct procurement method was done by the tender committee in its meeting held on 46

February, 2015 whereas negotiations between 7ft and 156 January,2015. This is contrary

to Section 29 (3) of the Public Procurement and Disposal Act (2005) which provides that:

Section 29 (3) 'A procuring entity may use restricted tendering or direct procurement as

an alternative procurement procedure only if, be re using that procedure, the procuring

entity:

(a) obtains the written approval of its tender committee; and,

(b) records in writing the reasons for using the alternative procurement procedure.

177. In this case, the negotiations between SICPA and KRA preceded the approval by the

tender committee.
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178. The award of the tender was made by the tender committee during its meeting held on 4ft

February, 2015. It was not clear how the same award was made by the tender committee

in a meeting held on l5s May, 2015.

179. In the view of PPRA, KRA engaging SICPA Security Solutions SA for the extra scope of

the assignment was a reasonable option based on the fact that the bidder had installed

software for verification of stamps which had proprietary features.

3.9.0

180

Evidence from the State Law Office

Mr. Kennedy Ogeto, the Soticitor-General, appeared before the committee on l8s

October,2018 and 25ftOctober,2018 to adduce evidence on the implementation of the

KRA Excisable Goods Management System (EGMS). He informed the Committee as

follows:

3.9.1 Procurement process

First contract

l8l. KRA vide leffer dated 22ndFebruary 2013, forwarded a copy of the draft Contract for the

office's approval together with a tender approval form, leffer of notification of award,

letter of acceptance of award and copy of the approved minutes of the Authority's Tender

Committee. From the documents reviewed, it was apparent that the procurement was

open and competitive.

Second Contract

182. Under the repealed Public Procurement and Disposal of Assets 2005, Section 29 provided

that a procuring entity may use direct or restricted tendering as an alternative

procurement procedure, only if before using that procedure, the procuring entity obtains

wriffen approval from its tender committee and records in writing the reasons for using,

the alternative procurement procedure.

183. Additionally, Regulation32 of the Public Procurement and Disposal Regulations,2006,

require that a procuring entity obtains the approval of the tender committee prior to

terminating a contract. Further, Regulation 62 (3) of the Public Procurement and Disposal
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Regulations,2006, require a procuring entity to report any direct procurement of a value

exceeding five hundred thousand shillings to the Public Procurement Oversight Authority

("the Authority).

184. The KRA Tender Committee during its meeting held on l5th of May, 2015, deliberated

on the proposal for the termination of the existing contract and the award of a New

Contract and approved the termination of the existing contract with SICPA Security

Solution SA. Use of Direct Procurement Method.

185. Further, the KRA vide a letter Ref. KRA/5/PSSl3l2ll0 dated 2lst July, 2015 notified the

PPOA of this direct procurement, in compliance with the law.

186. From the information obtained from KRA, the excise stamp is a security printed product

whose design and security features are inbuilt and proprietary to its manufacturer. This

intellectual property is unique to SICPA and therefore procuring an alternative

manufacturer to produce a stamp with design and security features compatible with the

tracking platform designed by SICPA, would not be practically possible. It was therefore

imperative that direct procurement be the only procurement method applicable in this

case.

187. Furthermore, since this Contact was a continuation and expansion of the previous

contracL in the sense that SICPA had already began making investments in the line

product, it would have been a burden on the tan payer to terminate the First Contract and

retender afresh. This would have been necessitated by the fact that, SICPA would have

been paid for the investments made while at the same time tendering a fresh provider and

paying for the same.

188. Based on the foregoing, the Offrce of the Attorney General advised and gave clearance

for the execution of the Contract, based on the information and documents that were

furnished to it.
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3.9.2 On Value for money

189. Value for money is assessed in terms of cost, quality, quantity and timelines of the

delivered works, goods or services and this is promoted through effective competition,

transparency and accountability during the procurement process.

190. The flrrst procurement process for the EGMS was done open and competitively while the

second procurement was done directly. This was to expand the scope of the first Contract

to cover the expanded scope of the products by the Legal Notice I l0 which required that

all excise goods with exception of motor vehicles be affixed with stamps.

l9l. KRA informed the Office of the Attorney Generalthat a decision to renegotiate the

contract in order to achieve financial sustainability was made. The renegotiation was to

expand the system to cover new products and provide a unified charge to cover all three

project components; stamps, the track and trace system and the integrated production

accounting system.

192. By achieving this, project funding risks would be transferred to the Service Provider as

KRA would pay a fixed charge irrespective of the number of Production lines installed.

193. The prices negotiated in the 2015 Contract were based on the prices that were bid

competitively in the 2013 Contract and the KRA was able to negotiate a reduced unit cost

per stamp.

194. It is noted from the minutes of negotiations held between the KRA and SICPA on 7th

January - lsth January, 2015 that KRA requested SICPA to shift to a new contractual

pricing model based on price per stamp that would cover the full cost of the solutions and

services. This was necessitated by the escalating cost in the Contract due to an increase in

the number of equipment.

195. The office in assessing and reviewing the issue of value for money, reviewed the minutes

of the negotiations and noted that the KRA was intent on bringing down the cost. It's

therefore their view, in their deliberations, KRA was keen to ensure and promote prudent

use of taxpayer's resources, to achieve a cost effective procurement.

I
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196. Taking into account the explanations by KRA the issue of value for money was properly

accounted for.

3,9.3 Commencement Dates

2013 Contract

197. This Contract commenced on l8h April, 2013 and was for duration of 5 years.

198. The KRA in its letter of award of the 176 July, 2015 indicated that it intended to

terminate the Contract. Subsequently, SICPA Security Solution SA in its letter dated the

30tr July,2015 accepted KRA's proposed termination, subject to both Parties having a

written mutual agreement, with full and final effect on the date the Framework Contract

is executed by the Parties

2015 Contract

199. Under Clause 3.33 of the Special Conditions of Contract, the Term of the Contract shall

commence on the Effective Date and continue for five (5) years from the Start Date.

200. The Effective Date is defined to mean l't October, 2015 while the Start Date means the

date on which the Term of the Contract comrnences, which will be the date on which a

Milestone Achievement certificate has been issued in respect of any Phase II Product or

not later than six (6) Months after the Effective Date, provided the Conditions Precedent

are met as provided under Clause 3.21.

201. In the event the Conditions Precedent are not met as provided above, the Sta( Date shall

be postponed until completion of the Condition Precedent and receipt of the Milestone

Achievement Certifi cate.

202. It is imperative to note thatthe Term of the Contract commences on I't October,2015

and continues for five (5) years from the Start Date, which implies, that the Term of the

Contract effectively begins running, from the Start Date.
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203. The Start Date can be deduced in the first instance dependent on the following

(a) issuance of a Milestone Achievement Certificate in respect of AIy Phase II Product;

or

(b) not later than six (6) Months after the Effective Date, provided the Conditions

Precedent are met as provided under Clause 3.21.

204. In this first instance, the Start date is dependent on either of the two conditions being met.

The use of the word "or "makes the two conditions disjunctive and mutually exclusive.

205. In the Second Instance, if the Conditions Precedent are not met, the Start Date shall be

postponed until:

(a) completion of the Condition Precedent; and

(b) receipt of the Milestone Achievement Certificate.

206. In this instance, both the conditions must be fulfilled for the Start Date to begin.

207. For a Milestone Achievement Certificate to be issued KRA is required to conduct Global

System Tests to validate relevant end to end functionality for each Product that is

introduced in the SICPATRACE System.

208. SICPA is required to install this System at their own cost, and KRA is only required to

conduct tests to validate end to end functionality.

209. Upon the successful completion of each set of Global System Tests and issuance of the

Site & Line Installation Achievement Certificate, for each corresponding Automated

Manufacturing Line & Importer, KRA shall issue a Milestone Achievement Certificate to

SICPA.

210. KRA informed the Office of the AG the only Phase II product that had been issued with

the Milestone Achievement Certificate is the beer product, which was issued sometime in

February 2016. This effectively means that, the Contract term has commenced.

t

t
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3.9.4 Costlmplications

First Contract

2ll. The cost for this Contract was Euros 42,471,464 for a period of five years covering

wines, spirits and tobacco.

Second Contract

212. This is a framework contract at a maximum Contract cost of Euros 170,615,399 covering

the extended scope of the excisable goods. Under this Contract, SICPA is to be paid for

the stamps actually delivered which is dependent on the producer usage.

3.9.5 Legol and Financial Implicotions of the two Contracts in the Event of Breoch

First Contract

213. This contract is already terminated and therefore there are no known legal implications in

the event ofbreach.

Second Contract

214. Clause 3.17 Liquidated Damages of the General Conditions, provides that if the

Contractor fails to deliver any or all of the Services within the period (s) specified in the

Contract, the KRA shall, without prejudice to its other remedies under the contract,

deduct from the contract, prices liquidated damages sum equivalent to 0.5% of the

delivered price of the delayed items up to a maximum of l0% of the delayed Services.

215. Under Clause 3.8 Inspection and Tests of the General Conditions, should any inspected

or tested goods fail to conform to the specification, KRA may reject the equipment, and

SICPA shall either replace the rejected goods or make alterations, necessary to meet the

specification requirements free of cost to KRA.

216. Under Clause 3.40 Limitation of Liability on the Special Conditions, in the event KRA

suffers proven material direct loss or damage, as a result of negligence, gross misconduct,

or willful misconduct of SICPA, in the supply of Services, SICPA shall pay KRA
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damages of an amount equal to the direct loss or damage suffered but not exceeding 50%

of the fees paid for the calendar year in question (or the portion thereof).

217. Under Clause 3.7 of the Special Conditions, SICPA was to provide within 30 days of

notification of Contract award, a performance security in the amount of Euros 850,000.

This amount is payable to KRA as compensation for any loss resulting from SICPA's

failure to complete its obligations under the Contract.

218. The performance security shall be in the form of a bank guarantee or irrevocable letter of

credit issued by a reputable bank located in Kenya or abroad acceptable to KRA. The

performance security will only be discharged by KRA and returned, thirty (30) days

following the completion of the performance obligations under the Contract.

219. By dint of the foregoing provisions of the Contract KRA was duly protected, in the event

SICPA breached the Contract which compels SICPA, to pay compensation and damages

to KRA. It further important to note that, the First Contract was terminated at the point

the Second Contract was executed. This position is stipulated in the Notification of

Award from KRA and in the letter of Acceptance by SICPA.
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CHAPTER FOUR

4.0 CommitteeObservationsandRecommendations

4.1 Observations

Arising from evidence adduced, the Committee made the following observations:

Procurement Process

l. Pursuant to section 78 of the Public Procurement and Disposal of Assets Act 2005, an

Expression of Interest (Eol) which as provided for in sub-section (l) is in form of a notice

inviting persons to submit expressions of interest is a pre-qualification requirement and

does not constitute a tender as envisaged in section 59(3) of the Public Procurement and

Disposal of Assets Act 2005.

2. The Committee further observed that although the Deputy Commissioner for

Procurement and Supplies Services wrote to the Evaluation Committee requesting a

review of the expression of interest report to consider the impact of the digitization on

KRA, there was no evidence tabled before the Committee to show that the action by the

Deputy Commissioner interfered with the independence of Evaluation Committee as the

Committee solely developed the evaluation criteria for the tender.

3. That although section 26(6) of the Public Procurement and Disposal Act provides that a

procurement entity shall not commence any procurement procedure until it is satisfied

that sufficient funds have been set aside in its budget to meet the obligations of the

resulting contract, the Committee observed that the EGMS programme was to be a self-

funding as the manufactures were charged Kshs. 1.00 per stamp. The question of whether

section 26 (6) of the Public Procurement and Disposal Act was complied with by KRA

may not therefore be sustained in light of the self-funding nature of the EGMS

programme. Further, the evidence adduced by the Hon. Joshua Kutuny with respect to

irregularities in the procurement process was not substantiated.

4. Based on the evidence adduced by KRA, the Commiftee observed that the need to review

the pricing mechanism and consequently the contract may have been justified by the
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expansion of the scope of excise goods which the EGMS was to be used on and the need

to ensure sustainability of the programme.

5. The Committee observed that KRA sought advice from the Solicitor-General and the

Public Procurement Regulatory Authority in seeking to renegotiate with SICPA the

contract terms.

6. Based on evidence submitted to the Committee, it was not possible for KRA to procure

an alternative manufacturer to produce a stamp with design and security features

compatible with racking platform designed by SICPA without transfer of intellectual

property rights to another supplier by SICPA.

7. Further, based on evidence adduced to the Committee, the Committee observed that an

alternative or substitute for the service to be provided by SICPA to KRA would have led

to loss of public funds as a new contract with a different supplier would have led to

installation of new systems at a cost despite there being existing systems already installed

by SICPA at KRA.

8. In view of paragraphs (6) and (7), the use of direct procurement by KRA met the

requirements of section 74(2) of the Public Procurement and Disposal of Assets Act .

9. The Committee observed thatthe Office of the Afforney-General gave clearance forthe

execution of the contract between KRA and SICPA in terms of compliance with the

Public Procurement and Disposal of Assets Act 2005 and Public Procurement and

Disposal Regulations,2006 in regard to the procurement process.

l0.In light of paragraph (9) above, the procurement of the EGMS by KRA in the First,

Second and Third contracts through SICPA complied and conformed with the Public

Procurement and Disposal of Assets Act.

Valuefor Money

I l. Based on evidence adduced before the Committee, the issue for value for money in the

procurement process by KRA was taken into consideration based on the following

grounds-

1
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(a) The EGMS system was geared towards eliminating the manual method of affixing

excise and revenue stamps which led to loss of revenue collection due to rampant

counterfeiting of stamps.

(b) The objective of the EGMS was also to widen the tax bracket which would have

increased the amount of tax collected by KRA.

(c) As a result of the implementation of EGMS , there has been an increase in amounts

of excise duty collected for example on certain consumer goods like wines and

spirits where collection of excise duty had increased between lLYo and 43%o.

(d) The use of direct procurement by KRA in the third EGMS contract reduced the

cost from Kshs. 1.7 which would have been the cost of the previous contract

arrangement to Kshs. 1.417 as it allowed for renegotiation of the arrangement

between KRA and SICPA.

(e) The EGMS can assist other government bodies such as the Kenya Bureau of

Standards and the Anti-Counterfeit Agency in maffers relating to fight against

counterfeiting and ensuring quality and standards of consumer goods.

12. The Office of the Attorney-General through the Solicitor-General confirmed that having

reviewed the contract documents submitted by KRA, the execution of the contract

between KRA and SICPA ensured and promoted prudent use of tax payers' resources to

achieve a cost effective procurement.

13. The evidence adduced by the Kenya Association of Manufacturers with regard to the cost

of implementation of the EGMS was not substantiated.

Submission of Legol Notice 110 of 2013

14. The Committee observed that KRA had alluded to the fact that the National Treasury had

submitted the Legal Notice I l0 of 2013 to the National Assembly together with other

budget documents.

15. The Committee also observed that the Excise Duty (Excisable Goods Management

Systems) Regulations,20lT which soughtto repeal the Legal Notice ll0 of 2013 were

also submitted to the National Assembly and received in the Office of the Clerk of the
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National Assembly vide a letter copied to the Chairperson of the Delegated Legislation

Committee dated I ls April, 2017.

16. The Committee therefore observed that KRA did not violate the Statutory Instruments

Act, 2013 in terms of submission of Legal Notices to the National Assembly as the

National Treasury did indeed submit the respective Legal Notices to the National

Assembly in accordance with the law.

17. The Committee further observed that pursuant to section ll(l) of the Statutory

Instruments Act No. 23 of 2013, the Cabinet Secretary for National Treasury is required

to ensure that within seven sitting days after the publication of a statutory instrument, a

copy of the statutory instrument is transmitted to the responsible Clerk for tabling before

the respective House of Parliament. Further, section ll(3) of the Statutory Instruments

Act No. 23 of 2013 provides that the responsible Clerk shall register every statutory

instrument transmitted to the House for tabling.

18. The Committee noted that the House was however on recess and the Regulations were

subsequently tabled in the House on l0th May, 2017 a date which was within the

prescribed seven sitting days.

19. The Committee also observed that, following the tabling, the said Regulations stood

referred to the Committee on Delegated Legislation for consideration pursuant to

Standing Order 210 of the National Assembly Standing Orders and section 12 of the

Statutory Instruments Act No. 23 of 2013, which provides that every statutory instrument

issued, made or established after the commencement of the Act shall upon tabling before

the respective House of Parliament stand referred to the Committee established for the

purpose of reviewing and scrutinizing statutory instruments.

20. Further, pursuant to section l5(l) of the Statutory Instruments Act No. 23 of 2013, the

Committee is required to make a report to the House containing only a resolution that the

statutory instruments referred to the Committee be revoked and unless a specific

provision exists in law requiring an express approval of the House on specified

regulations (such as those under the Elections Act, 201l, Parliament does not engage in

approving or amending all or part of statutory instrument. Only an annulling resolution is

contemplated where the relevant Committee moves the House to resolve as such, within

the specified period.
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2l.Additionally, section l5(2) of the Statutory Instruments Act No. 23 of 2013 further

provides that "where the Committee does not make the report referred to in subsection ( I )

within twenty-eight days after the date of referral of the statutory instrument to the

Committee under section 12, or such other period as the House may, by resolution

approve, the statutory instrument shall be deemed to have fully met the relevant

considerations referred to in section l3 of the Act.

22.In view of the foregoing, the Commiffee observed that the Committee on Delegated

Legislation did not however meet to deliberate on the Regulations and make a report to

the House within twenty-eight days after the date of referral of the Regulations to the

Committee as required by law. In this regard, the Committee observed that the Excise

Duty (Excisable Goods Management Systems) Regulations,20lT came into force on 7e

June, 2017, which is twenty-eight (28) days after 10ft May, 2017 in accordance with the

provisions of sections ll, 12 and l5(2) of the of the Statutory Instruments Act No. 23 of

2013.

Public Participation

23.The KRA demonstrated to the Committee that it undertook public participation by

engaging affected sectors in the excise industry including manufacturers of tobacco,

wines and spirits and held consultative meetings carried out in different dates as detailed

in the Report. The Kenya Association of Manufacturers confirmed to the Committee of

having engaged in consultations with KRA and National Treasury regarding the

implication of EGMS on manner of doing business by manufacturers further evidencing

that KRA engaged in public participation. There is however need for KRA to be

conducting extensive public participation prior to implementing systems such as EGMS

including consulting the consumers of excisable goods.

InefJiciencies due to Duplication of lYork

24.The Commiffee observed that, there is a likelihood of duplication of work between KRA,

Kenya Bureau of Standards and the Anti-Counterfeit Agency due to the multiplicity of

stamps and systems used by the three bodies in performance of their respective functions.
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Need for coordinated effons in Procurement

25. The Committee also observed that, it would be more prudent for the KRA, Kenya Bureau

of Standards and the Anti-Counterfeit Agency, to have procured the EGMS services

together noting the system is relied upon by the three bodies so as to ensure a coordinated

approach in dealing with counterfeits which would in turn reduce loss of public funds

occasioned by reduction in amount of taxes collected by KRA as a result of counterfeit

goods.

Pending coses

26. The Committee observed that the High Court Case (Okiya Omtatah Okoili versus KRA, -

Petition Number 532 of 2017) which had declared the procurement process of the EGMS

as being irregular and against the law was appealed by KRA and SICPA and stay orders

against the decision of the High Court granted by the Court of Appeal. The appeal against

the stay orders was subsequently filed by Okiya Omtatah at the Supreme Court and is still

pending and hence the stay orders are still in effect. The Committee observed that the

court processes were a threat to the implementation of the EGMS which would lead to

loss of public funds.

Background Information of SICPA

27. The Committee observed that SICPA is a Swiss company and is a worldwide leader

of security inks for currencies and sensitive documents, including identity documents for

secure traceability of products subject to excise duties, such as alcohol and tobacco

stamps. The Committee also observed that SICPA has presence in over 30 countries

including Morocco, Tanzania and Brazil.

28. Despite the Committee writing to the Ministry of Foreign Affairs (Kenya) asking for any

information regarding impropriety of SICPA in other countries, the Committee had not

received any response at the time of compiling its report.

Commencement of the Contracts

29. Based on evidence adduced by the Solicitor-General, the Committee observed that the

First Contract commenced on 18ff April, 2013 and was for duration of 5 years. The
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contract was however terminated upon the execution of the Second Contract. The second

Contract commenced in February 2016 when the 'First Milestone Achievement

Certificate' was issued and shall run for five years.

30. KRA was advised by PPRA and Office of the Attorney-General that they could proceed

with the procurement process.
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4.2 Recommendations by the Committee

Based on the observations, the Committee recommends that -

1. Whereas Kenya Association of Manufacturers and Kenya Revenue Authority

confirmed that there was public participation in the roll-out of the Excisable Goods

Management System, the Kenya Revenue Authority, the Kenya Bureau of

Standards and the Anti-Counterfeit Agency should conduct extensive and all-

inclusive public participation prior to implementing systems such as EGMS.

2. Subject to paragraph (1) above, Parliament should legislate on a law on public

participation as provided for in the Constitution.

3. The Kenya Revenue Authority should share their current Excisable Goods

Management Systems with the Kenya Bureau of Standards and the Anti-

Counterfeit Agency at no extra cost to the manufacturers.

4. Upon expiry of the existing contract, the Kenya Revenue Authority, the Kenya

Bureau of Standards and the Anti-Counterfeit Agency should develop 
^

multifunctional stamp for use by the three government entities, or any other that

will need the system, which will ensure efficient monitoring and reduce wastage of

public funds utilized in developing different stamps.

Parliament should amend the relevant laws to exempt "plain drinking water" from

any taxation.

5

S Date

Hon. Abdullswamad Sharrif Nassir, MP

CHAIRPERSON. PUBLIC INVESTMENT COMMITTEE

4,tl ur1,
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ADOPTION LIST OF THE REPORT OF THE COMMITTEE ON THE INQUIRY INTO
ALLEGATIONS OF PROCUREMENT IRREGULARITIES IN THE AWARD OF THE

KENYA REVENUE AUTHORITY TENDER NO. KRA/HQS tDp-423t2 14-2015 AND
TENDER NO. KRA/HQS/rCB-03 7 t20tt-2012

l. Hon. Abdullswamad Shanif Nassir, MP (
r

2. Hon. Ahmed Abdisalan [brahim, MP (Vice-Chairperson)

3. Hon. (Dr.) Chrisantus Wamalwa Wakhungu, CBS, MP ....

4. Hon. Raphael Bitta Sauti Wanjala, MP

5. Hon. Justus Kizito Mugali, MP

6. Hon. Gladys Nyasuna Wanga, MP

7. Hon. John Muchiri Nyaga, MP.

8. Hon. (Prof.) Mohamud Sheikh Mohammed, MP

9. Hon. Babu Owino Paul Ongili, MP

10. Hon. James Githua Kamau Wamacukuru,

I l. Hon. Joash Nyamache Nyamoko, MP

12. Hon. Mary Wamaua Waithira Njoroge,

13. Hon. Mohamed Hire Garane, MP.

14. Hon. Omar Mohamed Maalim Hassan, MP

15. Hon. Paul Kahindi Katana,

16. Hon. Purity Wangui Ngirici, MP

17. Hon. Rashid Kassim Amin, MP

MM

18. Hon. Zachary Kwenya Thuku, MP





ANNEX 2-
COMMITTEE MINUTES
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M]NUTES OF THE 18TH SITTING OF THE PUBLIC INVEsTMENTS CoMMITTEE HELD oN
SATURDAY 30t' MARCH 2o1g tN THE coNFERENcE RooM, THTRD FLooR, ENGLISH
POINT MARINA, MOMBASA AT 1315HRS.

PRESENT

1. The Hon. Ahmed Abdisalan lbrahim, MP (Vice chairman and chairing the meeting)
7. The Hon. Dr. Chrisantus Wamatwa Wakhungu,CBS, Mp
3. The Hon. Raphaet Bitta Sauti Wanjata, MP
4. The Hon. Mary Wamaua Njoroge, MP

5. The Hon. Purity Wangui Ngirici, MP
6. The Hon. Abduttswamad Sharrif Nassir, MP (Chairman)
7. The Hon. Thuku Zachary Kwenya, M.P
8. The Hon. John Muchiri Nyaga, M.P
9. The Hon. James Kamau Githua Wamacukuru, M.p
10.The Hon. PauI Kahindi Katana, MP
11. The Hon. Justus Kizito Mugati, MP

ABSENT WITH APOLOGY

1. The Hon. Joash Nyamache Nyamoko, HSC, MP
Z. The Hon. Gtadys Wanga, MP
3. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
4. The Hon. Rashid Kassim Amin, MP
5. The Hon. Omar Mohamed Maatim Hassan, MP
6. The Hon. Babu Owino Pau[ Ongiti, MP
7. The Hon. Mohamed Hire Garane, M.P.

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

1. Ms. Ftorence Abonyo
2. Mr. John Mutega
3. Mr. Evans Oanda
4. Mr. Mohamed Boru

5. Mr. Atex Mutuku
6. Ms. Sharon Rotino
7. Ms. Noette Chetagat
8. Ms. Winfred Atieno
9. Mr. Thomas Ogwel

MIN/Ptcl2019/106:

- Director Committee Services
- Principal Cterk Assistant I

- Senior Cterk Assistant
- Third Cterk Assistant
- Senior Serjeant-At-Arms
- Research Officer lll
- Media Retations Officer lll
- Audio Recording Officer
- Fiscal Analyst

PRELIMINARIES

The Vice/Chairperson catted the meeting to order at fifteen minutes past one O'ctock
fottowed by a word of prayer.



MIN/P|C/2O19t107: CONSIDERATION oF THE DRAFT REPORT ON

PROCUREMENT AND IMPLEMENTATION OF THE EGMS BY

KRA

The Committee went through the report that it had adopted in the previous meeting

and confirmed that the contents of the report were as adopted. Specificatty, the

Committee confirmed the accuracy of the fottowing paragraphs:

(a) Paragraph 20(b) on inctusion of the 21 firms that bid for the First EGMS tender

(b) Paragraph 20(c) on inctusion of the 9 prequatified bidders

(c) Paragraph 3 on inctusion of the procurement process by inctuding a provision

that the averment of made therein had not been substantiated.
(d) Paragraph 28 on the fact that the Committee wrote but never received any

response from the Ministry of Foreign Affairs on any improprieties of SICPA

Security Sotutions SA in other countries
(e) Paragraph 30 on correspondence between KRA and PPRA regarding the

procurement.

MIN/PIC/2O191108: ANY OTHER BUSINESS

Accommodation white in Mombasa. The Committee detiberated on the Liaison

Committee resolution backtisting Engtish point Hotet from a tist of Hotets prequatified

to accommodate the Committee. lt observed that the Hotel in question had improved

on the issues it had been accused of and therefore suitabte for use by the Committee

as it is ctose to the airport and secure. Therefore the Hotel remained the first among

equats whenever the Committee seeks for accommodation in Mombasa.

Since it was a [iaison Committee decision, the Chairman was urged to present the

Committee decision to liaison when it sits next.

MIN/PIC/2O1911O9: ADJOURNMENT

The meeting was adjourned at thirty m tes past one O'ctock.

Signed
C LII

Date........... J.i
t 'l.t It

Hon. ullswamad Sharrif Nassir, MP

(Chairperson)
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r.l MINUTES OF THE 17rH SITTING OF THE PUBLIC INVESTMENTS COII^MITTEE HELD ON

FRIDAY, 29rH MARCH 2019 lN MAIN CONFERENCE ROOM, ENGLISH POINT ,l AR|NA AT
3.00 P.M.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
2. The Hon. Ahmed Abdisatan lbrahim, Mp (Vice chairman)
3. The Hon. Dr. Chrisantus Wamalwa Wakhungu, Mp
4. The Hon. Raphael Bitta Sauti Wanjata, Mp
5. The Hon. Gtadys Wanga, MP
6. The Hon. Purity Wangui Ngirici, MP
7. The Hon. Thuku Zachary Kwenya, M.p
8. The Hon. Mary Wamaua Njoroge, Mp
9. The Hon. John Muchiri Nyaga, M.P
10.The Hon. James Kamau Githua Wamacukuru, M.p
11.The Hon. Mohamed Hire Garane, M.P.
12.The Hon. Pau[ Kahindi Katana, MP
13.The Hon. Joash Nyamache Nyamoko, Mp
14.The Hon. Justus Kizito Mugati, MP
15.The Hon. Omar Mohamed Maalim Hassan, MP

ABSENT WITH APOLOGY
1 . The Hon. (Prof . ) Mohamud Sheikh Mohammed, Mp
2. The Hon. Babu Owino Paut Ongiti, MP

3. The Hon. Rashid Kassim Amin, MP

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mrs. Ftorence Abonyo
2. Mr. John Mutega
3. Mr. Evans Oanda
4. Mr. Mohamed Boru
5. Ms. Sharon Rotino
6. Ms. Martene Ayiro
7. Mr. Thomas Ogwel
8. Ms. Winfred Atieno

Director, Committee Services
PrincipaI Cterk Assistant
Senior Cterk Assistant
Cterk Assistant lll
Research Officer
Legal Counset
FiscaI Anatyst
Audio Recording Officer

'a

IN AfiENDANCE
OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/P|CI1O2/2O19: PRELIMINAR|ES

The Chairperson catted the meeting to order at twenty minutes past three O'clock
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followed by a word of prayer.

MIN/P|CII03t2o19: CONSTDERATION OF THE DRAFT REPORT ON THE tNeUtRy
INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE
KENYA REVENUE AUTHORITY

The Chairperson took the Committee through the draft report on the inquiry into the
procurement of the EGMS system by the Kenya Revenue Authority and adopted it
unanimousty with the foltowing amendments:

1. Under Section 2.4 on Expression of lnterest (EOl) for Provision of Security
Printing and Digitat Sotutions, parts (b), (c) and (f) should indicate the names
of the companies that expressed interest for provision of the referenced
service.

2. Under Tender Number KRA/HQs/lCB-037/2011-12, the names of the companies
that took part in the tender shoutd be indicated.

3. lnclusion of a paragraph that the Kenya Association of Manufacturers did not
substantiate the information they shared regarding the pricing cost of Excise
stamps in other jurisdictions.

4. lnctusion of a paragraph indicating that the Kenya Revenue Authority and the
State Law Office confirmed that the third contract for EGMS began in 2016
when the first mitestone was attained as per the contract terms.

5. lnctusion of a paragraph indication that the Kenya Revenue Authority sough
advise of the State Law Office before commencing the procurement for the
EGMS system.

6. lnctusion of a paragraph indicating that the documents tabted before the
Committee by the Hon. Joshua Kuttuny, MP coutd not be substantiated.

7. lnclusion of paragraph indicating that the Committee wrote to the Ministry of
Foreign Affairs seeking information on the cost of Excise Stamps in Brazit by
SICPA SA. No response has been received on the matter.

8. lnctusion of a paragraph exempting taxation of ptain drinking water.

Com mittee Recommendations

The Committee made the following recommendations:

1. Whereas Kenya Association of Manufacturers and Kenya Revenue Authority
confirmed that there was pubtic participation in the rotl-out of the Excisabte
Goods Management System, the Kenya Revenue Authority, the Kenya Bureau of
Standards and the Anti-Counterfeit Agency shoutd conduct extensive and att-
inclusive pubtic participation prior to imptementing systems such as EGMS.

2. Subject to paragraph (1) above, Partiament shoutd tegistate on a law on pubtic
participation as provided for in the Constitution.
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a 3. The Kenya Revenue Authority shoutd share their current Excisabte Goods
Management Systems with the Kenya Bureau of Standards and the Anti-
Counterfeit Agency at no extra cost to the manufacturers.

4. Upon expiry of the existing contract, the Kenya Revenue Authority, the Kenya
Bureau of Standards and the Anti-Counterfeit Agency shoutd devetop a
muttifunctional stamp for use by the three government entities, or any other
that wil.t need the system, which witl ensure efficient monitoring and reduce
wastage of pubtic funds utitized in devetoping different stamps.

5. Partiament shoutd amend the relevant laws to exempt "ptain drinking water,,
from any taxation.

MIN/P|CII04/2019: ANY OTHER BUSTNESS

No other business arose.

MIN/PlC/10512019: ADJOURNMENT

The meeting was adjourned at forty minutes past twetve o'ctock.

Signed....... ,*. *tlrylo1 '

. Abdultswamad Sharrif Nassir, MP

(Chairperson)

(

t
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MINUTES oF THE 2N'slrrlNc oF THE puBlrc TNVESTMENTs coMMtrrEE HELD oN
THURSDAY, 7rH FEBRUARY zolg tN MAIN coNFERENCE RooM, ENGLIsH potNT
M.ARINA AT 2.30 P.M.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
7. The Hon. Dr. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Raphael Bitta Sauti Wanjata, Mp
4. The Hon. Purity Wangui Ngirici, Mp
5. The Hon. Thuku Zachary Kwenya, M.p
6. The Hon. Mary Wamaua Njoroge, Mp
7. The Hon. John Muchiri Nyaga, M.p
8. The Hon. James Kamau Githua Wamacukuru, M.p
9. The Hon. Mohamed Hire Garane, M.p.
'l0.The Hon. PauI Kahindi Katana, Mp
11.The Hon. Joash Nyamache Nyamoko, Mp
12.The Hon. Babu Owino PauI Ongiti, Mp
13.The Hon. Justus Kizito Mugati, Mp
14.The Hon. Omar Mohamed Maatim Hassan, Mp
15.The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan lbrahim, Mp (Vice chairman)
2. The Hon. Gtadys Wanga, Mp
3. The Hon. (Prof.)Mohamud Sheikh Mohammed, Mp

IN ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Evans Oanda
2. Mr. Mohamed Boru
3. Ms. Sharon Rotino
4. Mr. Sidney Lugaga
5. Ms. Winfred Atieno

Senior Cterk Assistant
Cterk Assistant lll
Research Officer
LegaI CounseI
Audio Recording Officer

IN ATTENDANCE
OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/PlC/005/2o19: PRELIMTNARTES

The Chairperson catted the meeting to order at thirty five minutes past two 0,ctock
fottowed by a word of prayer.



MIN/P!C/006/7j19: CONSIDERATI0N OF THE DRAFT REPORT oN THE INQUIRY

INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE

KENYA REVENUE AUTHORITY

The Committee went through the draft report on the inquiry into the procurement of

the EGMS system by the Kenya Revenue Authority and resotved to postpone making

recommendations to altow time to get the fottowing information:

1. Technical evatuation report for the Second EGMS tender - the auditors
present in the meeting produced the requested report;

2. Report from PPRA indicating whether or not any ptayer comptained of the
procurement process - fhe submission by PPRA had been coptured in the
report with no indicotion whether ony bidders complained;

3. How long the Auditor Generat's office witt take to conduct a vatue for money
audit - the auditors present indicated that it will take o minimum of 36

weeks;

4. lmpact of variation of the scope of in the second tender by the KRA Deputy
Commissioner in charge of procurement - secretariot to ask the Auditor
General to provide a report on the some;

MIN/PIC/OO7/2019: ANY OTHER BUSINESS

No other business arose.

MIN/PIC/O08/2O19: ADJOURNMENT

The meeting was adjourned at fifty six minutes past three O'ctock.

Signed Date
') ;

a .il.t,, tI..
l

oA6. Abdullswamad Sharrif Nassir, MP

(Chairperson)
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MINUTES oF THE 1sr slrrlNc oF THE puBLrc INVESTMENTS coMMtrrEE HELD oN
THURSDAY, 7rH FEBRUARY zolg rN MAIN CoNFERENCE RooM, ENGLISH potNT
MARINA AT 11.00 A.M.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
2. The Hon. Dr. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Raphael Bitta Sauti Wanjata, Mp
4. The Hon. Purity Wangui Ngirici, Mp
5. The Hon. Thuku Zachary Kwenya, M.p
6. The Hon. Mary Wamaua Njoroge, Mp
7. The Hon. John Muchiri Nyaga, M.p
8. The Hon. James Kamau Githua Wamacukuru, M.p
9. The Hon. Mohamed Hire Garane, M.p.
10.The Hon. PauI Kahindi Katana, Mp
11.The Hon. Joash Nyamache Nyamoko, Mp
12.The Hon. Babu Owino Paut Ongiti, Mp
13.The Hon. Justus Kizito Mugati, Mp
14.The Hon. Omar Mohamed Maatim Hassan, Mp
15.The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan lbrahim, Mp (Vice chairman)
2. The Hon. Gtadys Wanga, Mp
3. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp

IN AfiENDANCE
NATIONAL ASSEMBLY SECRETARTAT

1. Mr. Evans Oanda
2. Mr. Mohamed Boru
3. Ms. Sharon Rotino
4. Mr. Sidney Lugaga
5. Ms. Winfred Atieno

(

Senior Cterk Assistant
Cterk Assistant lll
Research Officer
Legat Counsel
Audio Recording Officer

IN ATTENDANCE
OFFICE OF THE AUDITOR GENERAL

1. Mr. Joshiah Oyuko - Manager, Audit
2. Dr. Sammy Kimungunyi - Manager, Audit

MIN/P|CI001t2019: PRELIM!NAR|ES

The Chairperson catted the meeting to order at twenty minutes past eteven 0,ctock
foltowed by a word of prayer.



MIN/Plc/0o2/2o19: CONSIDERATION OF THE DRAFT REPORT ON THE INQUIRY

INTO THE PROCUREMENT OF THE EGMS SYETEM BY THE

KENYA REVENUE AUTHORITY

The Chairperson took the Committee through the draft report on the inquiry into the
procurement of the EGMS system by the Kenya Revenue Authority and made the
fottowing observations:

1. The matter under inquiry by the Committee with regards to the procurement of
the Excise Goods Management System is the subject of a Petition No. 532 0f
7017 in the High Court against the Commissioner General of KRA, the Cabinet

Secretary for the National Treasury and SICPA Solutions SA ("S|CPA"), the Swiss

firm that had been awarded a tender by KRA to imptement EGMS.

2. ln this petition, the petitioner fautted the tegatity of both Legal Notice No. 110

of 18th June 2013 and Gazette Notice No. 12856 of 5th September 2013 for want
of meeting constructionaI dictates of pubtic participation; and irregutar
procurement process of the impugned EGMS.

3. The issues raised for determination in the said petition were essentiatty simitar
to the terms of reference under which the Auditor General prepared the
SpeciaI Audit.

MIN/PIC/OO3I2O19: ANY OTHER BUSINESS

No other business arose.

MIN/PIC/OO4I2O19z ADJOURNMENT

The meeting was adjourned at forty minutes past twetve O'ctock.

Date .- \-r IIt uiq '
Signed ...........

H Abdutlswamad Sharrif Nassir, MP

(Chairperson)
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MINUTES OF THE 84TH SITTING OF THE PUBLIC INVESTMENTs coMMITTEE HELD oN
THURSDAY 25TH OCTOBER 2018IN ROOM 7, MAIN PARLIAMENT BUILDINGS AT 10.40
A.M.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman
2. The Hon. Ahmed Abdisatan lbrahim, MP (Vice chairman)
3. The Hon. Paul Kahindi Katana, MP
4. The Hon. Purity Wangui Ngirici, MP
5. The Hon. Dr. Chrisantus Wamatwa Wakhungu, MP
6. The Hon. Ahmed Kotosh Mohamed, MP

7. The Hon. James Kamau Githua Wamacukuru, M.p
8. The Hon. Thuku Zachary Kwenya, M.P
9. The Hon. Raphael Bitta Sauti Wanjata, MP
10.The Hon. Gtadys Wanga, MP
11.The Hon. Babu Owino Paut Ongiti, MP
12.The Hon. Rashid Kassim Amin, MP

ABSENT WITH APOLOGY

1. The Hon. Mohamed Hire Garane, M.P.
2. The Hon. Justus Gesito, MP

3. The Hon. (Prof.) Mohamud Sheikh Mohammed, MP

4. The Hon. Joash Nyamache Nyamoko, MP

5. The Hon. Mary Wamaua Waithira Njoroge, MP

6. The Hon. Omar Mohamed Maatim Hassan, MP

7. The Hon. John Muchiri Nyaga, M.P

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Evans Oanda
2. MS. Doreen karani
3. Mr. Thomas Ogwel
4. Ms. Noette Chetagat
5. Ms. Winnie Atieno

Senior Cterk Assistant
LegaI Counsel

FiscaI Anatyst
Media Retations Officer
Audio Recording Officer

IN ATTENDANCE
6. Dr. Sammy Kimungunyi
7. Mr. Joshiah Oyuko
8. Mr. Chartes Kiage

9. Ms. Joyce Wesonga

Deputy Director, Audit
Manager, Audit
Manager, Audit
lnspectbrate of State Corporations

MIN/P!C/412/2018: PRELIMINARIES

The Vice Chairperson catted the meeting to order at forty one minutes past ten



O'clock with a word of prayer from the Hon. Gtadys Wanga, MP

MtN/PlC/413/2018: PRESENTATION FROM THE SOLICITOR GENERAL ON THE

EGMS CONTRACT

Mr. Kennedy Ogeto, the Solicitor General accompanied by Mr. Nelvis Ombasa and

Ms. Rachael Wanjiku appeared before the Committee to adduce evidence on the

contract on EGMS being implemented by the SCIPA SA. He briefed the Committee

as follows:

PROCUREMENT

1tt Contract

1. KRA vide [etter dated 77nd February, 7013, forwarded a copy of the draft

Contract for the AG's approval together with a tender approvat form, letter of

notification of award, [etter of acceptance of award and copy of the approved

minutes of the Authority's Tender Committee.

Z. From the documents the AG reviewed, it was aPparent that the procurement

was open and comPetitive.

2nd Contract

3. Under the repeated Pubtic Procurement and Disposal of Assets 2005, Section 29

provides that a procuring entity may use direct or restricted tendering as an

atternative procurement procedure, onty if before using that procedure, the

procuring entity obtains written approval from its tender committee and

records in writing the reasons f or using, the atternative procurement

procedure.

4. Additionatty, Regutation 32 of the Pubtic Procurement and Disposal Regutations,

2006, require that a procuring entity obtains the approval of the tender

committee prior to terminating a contract. Further, Regutation 62 (3) of the

pubtic Procurement and Disposat Regutations, 2006, require a procuring entity

to report any direct procurement of a vatue exceeding five hundred thousand

shittings to the Pubtic Procurement Oversight Authority ("the Authority).

5. The KRA Tender Committee during its meeting held on 15th of May, 2015,

detiberated on the proposal for the termination of the existing contract and

the award of a New Contract and approved the Termination of the existing

contract with SICPA Security Sotution SA. Use of Direct Procurement Method.

(Mi nutes were ovai led).
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6- Further, the KRA vide letter Ref. KRA/5/pss13/2/10 dated 21sr Juty, 2015
notified the Authority of this direct procurement, in comptiance with the [aw.
(Letter ovoiled).

7 ' From the information obtained from KRA, which the Attorney General verity
betieved to be true the excise stamp was a security printed product whose
design and security features were inbuitt and proprietary to its manufacturer.
This intettectuaI property is unique to slcPA and therefore procuring an
atternative manufacturer to produce a stamp with design and security features
compatibte with the tracking ptatform designed by SlCpA, woutd not be
practicatty possibte. lt was therefore imperative that direct procurement be
the onty procurement method appticabte in this case.

8' Furthermore since this Contract was a continuation and expansion of the
previous contract, in the sense that SICPA had atready began making
investments in the Iine product, it woutd have been a burden on the tax payer
to terminate the First Contract and retender afresh. This woutd have been
necessitated by the fact that, SICPA woutd have been paid for the investments
made white at the same time tendering a fresh provider and paying for the
same.

9' Based and foregoing, we wish to reiterate our position that, our Office advised
and gave our ctearance for the execution of the Contract, based on the
information and documents that were furnished to our office. We wish to state
that, we were satisfied that, the procurement was in comptiance with the [aw.

VALUE FOR MONEY

10.Vatue for money is assessed in terms of cost, quatity, quantity and timetines of
the detivered works, goods or services and this is promoted through effective
competition, transparency and accountabitity during the procurement process.

't 1. The first procurement process for the EGMS was done open and competitivety
white the second procurement was done directty. This was to expand the scope
of the first Contract to cover the expanded scope of the products by the Legat
Notice 110 which required that att excise goods with exception of motor
vehictes be affixed with stamps.

12.KRA informed us, which information we verity believe to be true that a decision
to renegotiate the contract in order to achieve financial sustainabitity was
made. The renegotiation was to expand the system to cover new products and
provide a unified charge to cover at[ three project components; stamps, the
track and trace system and the integrated production accounting system.

I
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13.By achieving this, project funding risks woutd be transferred to the Service

provider as KRA woutd pay a fixed charge irrespective of the number of

Production [ines instatted.

14.The prices negotiated in the 2015 Contract were based on the prices that were

bid competitivety in the 2013 Contract and the KRA was abte to negotiate a

reduced unit cost Per stamP.

15.It is noted from the minutes of negotiations hetd between the KRA and SICPA

on 7th January - 15th January, 2015 that KRA requested SICPA to shift to a new

contractuat pricing modet based on price per stamp that woutd cover the futt

cost of the sotutions and services. This was necessitated by the escatating cost

in the Contract due to an increase in the number of equipment'

16.The AG in assessing and reviewing the issue of value for money, reviewed the

minutes of the negotiations and noted that the KRA was intent on bringing

down the cost. ln the AG's view, in their detiberations, KRA was keen to ensure

and promote prudent use of taxpayer's resources, to achieve a cost effective

procurement.

17.1n the AG,s view, taking into account the exptanations by KRA the issue of

vatue for money was property accounted for'

COMMENCEMENT DATES

2013 CONTRACT

lg.This Contract commenced on 18th Aprit, 2013 and was for a duration of 5 years.

19.The KRA in its tetter of award of the 17th Juty, 2015 indicated that it intended

to terminate the Contract. Subsequentty, SICPA in its letter dated the 30th Juty,

2015 accepted KRA's proposed termination, subject to both Parties having a

written mutual agreement, with futt and finat effect on the date the

Framework Contract is executed by the Parties. (Letters were avoiled).

2015 CO NTRACT

20.Under Ctause 3.33 of the Speciat Conditions of Contract, the Term of the

Contract shatl commence on the Effective Date and continue for five (5) years

from the Start Date.

21.The Effective Date is defined to mean 1st October 2015 white the Start Date

means e date ich t of the t com C s which witt

the date on which a Mi testone Ach ievement certifi te has been issued in

respect of anv Phase ll Product or not later than six (6) Months after the

Effecti Date. orovi the Conditio

Ctause 3.21.
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ln the event the Conditions Precedent are not met as provided above, the Start Date
shatl be postponed unti[ comptetion of the Condition Precedent and receipt of the
Mitestone Achievement Certificate.

22.|t is imperative to note that the Term of the Contract commences on 1st
October, 2015 and continues for five (5) years from the Start Date, which in our
understanding impties, that the Term of the Contract effectivety begins
running, from the Start Date.

23.The Start Date can be deduced in the first instance dependent on the
fottowing: :

a. issuance of a Mitestone Achievement Certificate in respect of anv phase
ll Product; or

b. not tater than six (6) Months after the Effective Date, provided the
Conditions Precedent are met as provided under Ctause 3,21. r'

74.|n our interpretation, in this first instance, the Start date is dependent on
either of the two conditions being met. The use of the word "or" mokes the
two conditions disjunctive and mutuatty exctusive.

25.|n the Second lnstance, if the Conditions Precedent are not met, the Start Date
shatt be postponed untit:

a. comptetion of the Condition precedent; and

b. receipt of the Mitestone Achievement Certificate.

ln this instance, both the conditions must be futfitted for the Start Date to begin.

26.For a Mitestone Achievement Certificate to be issued KRA is required to
conduct Gtobat System Tests to vatidate retevant end to end functionatity for
each Product that is introduced in the SICpATRACE System.

77.The SICPA is required to instatt this System at their own cost, and KRA is onty
required to conduct tests to validate end to end functionatity.

28. Upon the successfut comptetion of each set of Gtobat System Tests and issuance
of the Site & Line lnstatlation Achievement Certificate, for each corresponding
Automated Manufacturing Line & lmporter, KRA shatt issue a Mitestone
Achievement Certificate to SICPA.

29. KRA have since informed the AG, which information the office of the AG verity
betieve to be true that, the onty Phase ll product that has been abte to be
issued with the Mitestone Achievement Certificate is the beer product, which
was issued sometime in February 2016. This effectivety means that, the
Contract term has commenced.

5
l
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COST IMPLICATION

First C ntract

30.The cost for this Contract was Euros 47,471,464 for a period of five years

covering wines, spirits and tobacco.

Second Contract

31.This is a framework contract at a maximum Contract cost of Euros 170,615,399

covering the extended scope of the excisabte goods. Under this Contract, SICPA

is to be paid for the stamps actuatty detivered which is dependent on the

producer usage.

LEGAL AND FINANCIAL IMPLICATIONS OF THE TWO CONTRACTS IN THE EVENT OF

BREACH

First Contract

32.This contract is atready terminated and therefore there are no known [ega[

imptications in the event of breach.

2nd Contract

33.Ctause 3.17 Liquidated Damages of the General Conditions, provides that if the

Contractor faits to detiver any or att of the Services within the period (s)

specified in the Contract, the KRA shatt, without prejudice to its other

remedies under the contract, deduct from the contract, prices tiquidated

damages sum equivatent to 0.5% of the detivered price of the detayed items up

to a maximum of 10Yo of the detayed Services'

34. Under Ctause 3.8 lnspection and Tests of the General Conditions, should any

inspected or tested goods fait to conform to the specification, KRA may reject

the equipment, and SICPA shatt either reptace the rejected goods or make

atterations, necessary to meet the specification requirements free of cost to

KRA.

35. Under Ctause 3.40 Limitation of Liabitity on the Speciat Conditions, in the event

KRA suffers proven material direct [oss or damage, as a resutt of negtigence,

gross misconduct, or wittfut misconduct of SICPA, in the suppty of Services,

SICpA shatt pay KRA damages of an amount equat to the direct loss or damage

suffered but not exceeding 50 % of the fees paid for the catendar year in

question (or the Portion therof).

36. Under Ctause 3.7 of the Speciat Conditions, SICPA was to provide within 30

days of notification of Contract award, a performance security in the amount

of Euros 850,000. This amount is payabte to KRA as compensation for any toss

resutting from SICPA's faiture to comptete its obtigations under the Contract.

6
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The performance security shatl be in the form of a bank guarantee or irrevocabte
[etter of credit issued by a reputabte bank [ocated in Kenya or abroad acceptabte to
KRA. The performance security witt onty be discharged by KRA and returned, thirty
(30) days fottowing the comptetion of the performance obtigations under the
Contract.

37.8y dint of the foregoing provisions of the Contract, the AG's office was
satisfied that KRA was duty protected, in the event SICPA breached the
Contract which compets 5lCPA, to pay compensation and damages to KRA. lt
further important to note that, the First Contract was terminated at the point
the Second Contract was executed. This position is stiputated in the
Notification of Award from KRA and in the Letter of Acceptance by SlCpA.

COMMITTEE OBSERVATIONS

Procurement process:

1. The Office of the Attorney General was given a drawn contract from the KRA
f or review which contract the office reviewed and approved with
modifications. Ordinarity, the AG is supposed to draft agreements on behatf of
any Government entity by dint of Section 5 of the Office of the Attorney
General Act. But du e to capacity chal[enges, this is not done.

2. The Office of the AG did not do any due ditigence of the contract white
reviewing it. lt onty retied on faith that the KRA had done the right thing

3. The first contract was terminated and ushered in the second contract with
expanded scope of products. This was to imptement the tegat Notice No. 110 of
18th June 7013.

4. The use of direct procurement coutd not be justified under sections 29 and 74
of the Pubtic Procurement and Asset Disposat Act of 2005 in that the scope of
products negotiated for in the first contract were onty three as opposed to
many products in the second contract; there coutd have been new entrants into
the market that coutd have bided for the contract; and there was no cost
benefit anatysis done the investments made by SCIPA on proprietary software
to ascertain whether or not the benefits outweighed the losses.

Contract duration

5. The first contract had begun, executed partiatty and terminated without legat
recourse.

6. The Second contract begun in February 2016 after issuance of Mitestone
Achievement Certificate. lt witt run for a period of 5 years

7. Court cases

8. The Soticitor General confirmed that the procurement process of the EGMS is a
matter that is alive in court currentty. He however denied that the attegations

7



that his office was representing KRA in court and atso pointed out that his

advice had not been sought by the KRA. The specific pteadings in court woutd

be shared with the Committee the fotlowing day'

MIN/P!C/41412018: ANY OTHER BUSINESS

No other business arose.

MtN/PlC/415t2O18: ADJOURNMENT

The meeting was adjou rned at thirt past twetve O'ctock.

3
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LfiY
Signed. Date

swa mad Sharrif Nassir, MP

(Chairperson)
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MIN/PIC/3 9912018: PRELIMINARIES

The Chairperson catted the meeting to order at twenty six minutes past ten o'ctock

with a word of PraYer.

MrN/prc/4 ootzolS: EVIDENCE BY THE soLtclroR GENERAL oN THE EGMS

CONTRACT

Mr. Kennedy Ogeto, the Solicitor General accompanied by Mr' Nelvis Ombasa and

Ms. Rachaet wanjiku appeared before the committee to adduce evidence on the

contract on EGMS being implemented by the sclPA SA. He briefed the committee

as follows:

Backqround

2013 Contract

1. The KRA bY a [etter Ref

informed the Office of
No. KRA/LB/1060l78g dated the 22nd February, 2013

the Attorney General that it had compteted the

procurement process for the printing, suppty and detivery of security revenue

stamps comptete with track and trace system and integratEd production

accounting system for cottection of tax on cigarettes, wines and spirits' This

tender had been awarded to sICPA Security sotutions sA.

2. lt is through this letter that the KRA forwarded a copy of the draft Contract for the

office of Attorney Generat's approval together with a tender approval form, letter

of notification of award, [etter of acceptance of award and copy of the approved

minutes of the Authority's Tender committee. However, the office of the Attorney

General is unabte to find copies of these documents as forwarded by KRA in our

records, though KRA indicate them as attached in their letter'

3. Neverthetess, the office of the Attorney Genera[ office by letter Ref' No'

AG/CONF/2lC/61VOL. Vll (49) dated the 1st March, 2013, gave comments on the

draft contract and requested the KRA to resubmit the amended draft Contract for

perusat, Prior to execution.

4. The KRA by their tetter Ref. No. KRA/18/10601941 dated the 10th Aprit, 7013

indicated that they had incorporated att the comments the office of the Attorney

General had made and had amended the Contract accordingty. ln the above letter,

KRA indicated that, they were resubmitting the revised Contract for the office of

the Attorney Generat's approvat, but only forwarded a copy of the revised Speciat

Conditions of Contract, without the Contract'

5. The office of the Attorney General reviewed the same and vide letter dated 1Oth

Aprit, 2013, observed that upon review of the revised Contract, their concerns had

been addressed, save for comments on the Ctause on Representation and

Warranties. The Office of the Attorney General advised KRA that, upon making the

amendment as advised on the Ctause on Representation and Warranties, the

2



Contract shatt be deemed sound from a legat stand point and may be executed.6' lt is evident from the office of the Attorney Generat's records that the office
reviewed and gave its ctearance for the execution of the Contract between KRA
and SICPA. The Contract was executed on the 18th Apri[, 2013 and was to run for a
period of five (5) years.

2015 Draft Co ct

7. Thereafter, the KRA by the tetter Ref. No. KRA/5/8S12/g/c/7g dated the 24th
June, 2015 informed the office of the Attorney General that, the government had
amended the Excisabte Goods Management System Regutations vide Legat Notice
No. 1 10 of l8th June, 2013, and expanded the scope of the system to cover, atl
excisabte goods except motor vehictes. They stated that the amendment had come
into force after the, contract KRA and slcPA dated l gth Aprit , 20.13 had been
executed.

B. ln the letter KRA indicated that the Contract as signed, was being imptemented to
cover onty three (3) products Tobacco, Wines and Spirits but the amendment to
the Regutations required every package of excisabte goods, except motor vehictes,
manufactured in or imported into Kenya, be affixed with an excise stamp.

9. According to KRA in their letter, the signed Contract coutd not cover the products
provided in the said Regutations due to the fottowing reasons:

i. The signed Contract was for 3.55 bittion stamps whereas the extended scope
was estimated to require 12,976,633,899 stamps;

ii. The signed Contract onty covered three (3) products and not att the
excisabte goods provided for under the Regutations;

iii. Using the signed Contract on the extended scope woutd result in higher unit
costs and consequentty funding constraints;

iv. The project cost Iimited the number of production [ine equipment and any
additional [ine woutd generate an additionat cost which woutd be
unsustainabte; and

v. Any variation to the signed Contract to extend its scope woutd most tikety
exceed the permitted 25% cumutative variation of a contract.

10.The KRA had assessed the Contract and rroted that, in its current form, it woutd- not be possibte to appty the new products as the amended Regutations required,
therefore KRA, intimated that they had direct(y procured SICPA Security Sotutions
sA, to imptement the extended scope of the new products.

11. The KRA exptained that the use of direct procurement had been recommended
pursuant to section 74(2) Pubtic Procurement and Disposal Act, 2005 (the Act)

J



which states that, 'o procuring entity moy use direct procurement if it is satisfied

that there is no reasonoble alternotive or substitute for the goods' works or

services.'

l2.Additionatty, for the KRA to justify the Direct Procurement to implement the

extended scope, stated as fottows:

a. slcPA Security sotutions sA had proprietary rights over the current system;

b. variation of the contract, to incLude the extended scope of products, woutd

be beyond the scope that was a[lowable under the Procurement Act, 2005;

and

c.thetwoprevioustenderingprocesses,hadyietdedSICPASecuritySolutions
SA as the ontY suitabte bidder'

They further contended that, srcpA security sotutions sA had been the successful

bidder in two other previous tendering processes'

13.8y dint of the foregoing, KRA therefore requested the office of the Attorney

General to review the proposed draft contract and the draft notification of award'

14. The office reviewed the same and noted the fotlowing:

a. slcPA security sotutions sA, woutd be engaged under a new tender No'

KRA/HQS/ DP t 42317014'2015:'

b.KRAandS|CPASecuritySolutionsSA,hadhetdnegotiationsbasedonthe
existingContractandhadacceptedanofferbyS|CPASecuritySotutionsSA
for the system for a period of five (5) years, at a total cost of Euros one

HundredandFiftyEightMittion,TwoHundredandThirteenThousand,Eight
Hundred and Ninety Eight (Euros 158,213,898 - equivalent to Kshs.

15,909 ,293,482\;

c.ThedraftNotificationofAward,wouldalsoserveasaNotificationforthe
terminationoftheexistingContractthatwassignedonthel8thApri[,2013
and that the award of the new Contract to SICPA Security Sotutions SA,

woutd onty be vatid and effective, upon and from the date that' SICPA

SecuritY Sotutions SA:

i. accePted the termination; and

ii. executing a report detaiting, the subsisting rights or tiabitities

transiting into the new Contract'

This condition is pursuant to Ctause 3.32 (1) (d) of the speciat conditions of contract,

that provides that terminotion of an ogreement does not for whatever reoson' offect

any occrued rights and tiabitities of ony Porty"
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, 15.The Draft Letter of Notification required SICPA Security Sotutions SA, to enter into
negotiations on the transition report, give their comments on the Draft Contract as
wetl as to write an acceptance [etter.

16.The Office of the Attorney General reviewed the documents and advised KRA vide
our letter dated the 1st Juty,2015 that the draft Contract and Notification of
Awards, were in order and they shoutd be executed, subi ect to coMD liance with
the orovision sof the Public Procureme and Disoosal . 2005. The Office
particutarty drew KRA's attention to section 27 of the Act which provides:

(1) tc shall e thot thi the tions
directions of the Authoritv are complied with respect to each of its

I

procurements.

(2) The accountins officer of o public enti ll be primo rilv respo le fortV

I

thot t ic ls its obli under tion
(3) Each employee of a public entity and each member of a boord or
committee of the public entity shalt ensure, within the areas of responsibitity
of the employee or member, that this Act, the regulotions and any directions
of the Authority are complied with.

(4) Contractors, suppliers ond consultants sholl comply with att the provisions
of this Act ond the regulotions.

(5) The occounting officer moy use the procurement unit and tender
committee of another procuring entity which shatt carry out the procurement
in accordance with this Act and the regulotions.

(6) The Authority shall have power to tronst'er the procuring responsibitity of o
procuring entity to another procuring entity or procuring agent in the event of
delay or in such other instances as moy be prescribed.

17.The Office of the Attorney Generat atso requested KRA to submit a signed copy of
the minutes of negotiations hetd between it and SICPA on 7th January - 15th
January, 2015 as the copy furnished to the office was not signed.

18.|t is imperative to note that, there has been no further correspondence between
the Office of the Attorney General and KRA, on this matter and the Office is
therefore unabte to comment as to whether, the matter was progressed as
envisaged. Further, the Office of the Attorney General was unsure about the state
of imptementation of the Contract signed in 2013.
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Conclusion

The of the A rnev Genera I inout on the Contracts between KRA and SICPA
I

Se tv Solutio ns SA

First Contract
.l9.The Office of the Attorney General received a [etter Ref. No. KRA/L8/10601789

dated the 2Znd February, 2013 form the KRA informing our Office that, it had

compteted the procurement process and had awarded SICPA Security Solutions SA,

the Contract for the printing, suppty and detivery of security revenue stamps

comptete with track and trace system and integrated production accounting

system for cottection of tax on cigarettes, wines and spirits. They requested the

Office to review the same before execution'

20.The Office of the Attorney General reviewed and responded by letter Ref. No.

AG/CONF/2lcl61vol. vll (4g) dated the 1't March, 2013, giving comments on the

draft Contract and requested the KRA to resubmit the amended draft Contract for

perusat, Prior to execution.

21.The KRA wrote back vide their tetter Ref. No. KRA/LIl1060l941 dated the 1Oth

Aprit, 2013, resubmitted the revised Contract for the Office of the Attorney

Generat's aPProvat.

Z2.The Office reviewed the same and vide letter dated 1Oth Aprit, 2013, advised KRA

that, upon making the amendment as advised on the Ctause on Representation and

Warranties, the Contract shatt be deemed sound from a [ega[ stand point and may

be executed.

2dContract

23.The Office of the Attorney Generat received a letter from KRA by the letter Ref.

No. KRAi 5/BS 12lB/C178 dated the 24th June, 2015, intimating that the

government had amended the Excisabte Goods Management System Regutations

vide Legat Notice No. 110 of 18th June, 2013, and expanded the scope of the

system to cover, att excisabte goods except motor vehictes. KRA therefore

intended to directty procure SICPA Security Sotutions SA, and enter into a new

Contract to cover expanded the scope of the new products. They requested the

Office of the Attorney General to review the proposed draft Contract and the draft

notification of award.

Z4.The Office of the Attorney General reviewed the draft Contract and the draft

notification of award and advised KRA vide tetter dated the 1st Juty, 2015 that the

draft Contract and Notification of Awards, were in order and they shoutd be

subiec t to comDliance with the provision

a

executed,
and Di soosal Act, 2005.
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Commencement Dates

First Contract

25.The Contract that was executed on the lBth Aprit, 2013 and therefore it is deemed
to have come into force, once it was executed. lt was to run for a period of five
(5) years.

Second Contract

T6.According to the draft Letter of Award, the 2015 draft Contract was to be vatjd
and effective upon, SICPA Security Sotutions SA, accepting termination of the
eartier Contract and execution of transition report detaiting the rights or tiabitities
of the Parties, as they transit into the new Contract. lt was to run for a period of
five (5) years.

27.|n view of the fact that, the Office of the Attorney General does not know whether
SICPA Security Sotutions SA, wrote the letter of acceptance, of the notification of
award, the Office of the Attorney General is unabte to estabtish the
Commencement date of the second Contract.

Cost implications

First Contract

28. The Contract was for the sum of was stated as Euros Forty Two Mittion Four
Hundred and Seventy One Thousand Four Hundred and Sixty Four (Euros
42,471 ,464.001.

Second Contract

29. The Contract was for a total cost of Euros One Hundred and Fifty Eight Mittion,
Two Hundred and Thirteen Thousand, Eight Hundred and Ninety Eight (Euros
158,213,898 - equivatent to Kshs. 15,909,293,482).

Exoirv of the Contract

First Contract

30. The Contract was for a period of five (5) years. Pursuant to the draft notification
of award for the Second Contract, this Contract was terminate, once SICpA
Security Sotutions SA accepted the notification of award for the Second Contract
and executing a report detaiting, the subsisting rights or tiabitities transiting into
the new Contract.

Second Contract

31.The Contract was for a period of five (5) years. The Office of the Attorney General
is unabte to estabtish the date of expiry of this Contract, since the Office has no

f

,

7



I

information as to whether it was executed by the parties.

Com mittee Observations

The Committee made the following observations:

1. The office of the Attorney General was not invotved in drafting the contract for

the Excise Goods Management System between Kenya Revenue Authority and SICPA

security solutions sA. The office however reviewed the draft contract and gave

tegat advise inctuding review of the section on 'speciaI Conditions of the

Contract'.
2. The office of the Attorney General saw that there woutd be vatue for money in the

tender as it invotved competitive bidding'

3. The Office of the Attorney General was satisfied that the use of Direct

procurement was justified in this case as provided for by Section 74 (2) of the

pubtic procurement and Disposal of Assets Act (2005), based on the reasons

provided by the Kenya Revenue Authority'

4. The Office of the Attorney General coutd not ascertain the expiry date of the

second contract.

Committee Resolutions

The Committee made the following resolutions:

1. The soticitor Genera[ shoutd re-appear before the Committee to provide

information on the contract inctuding the commencement date and expiry date as

we1 as matters to do with proprietary rights that advised KRA's direct

procurement of the EGMS.

MIN/PIC/4O112018: ANY OTHER BUSINESS

No other business arose.

MIN/PIC/4O212O18: ADJOURNMENT

The meeting was adjourned at thirty eigh t minutes past twetve O'ctock.

a

I

.L,LNT
Signed...... Date.....

Abdu llswamad Sharrif Nassir, MP

8
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Confirmation of minutes was deferred to the next sitting.

MtN/plCl3 96/2018: EVIDENCE BY THE PUBLIC PROCUREMENT REGULATORY

AUTHORITY

Mr. Maurice Juma, the Director General of the Public Procurement Regulatory

Authority (PPRA) accompanied by Mr. Joram Mweresa (Compliance officer)

appeared before the Committee to adduce evidence on the procurement and

implementation of the Excise Goods Management system.

The Director General briefed the Committee as follows:

First Tender

1. The procurement of Excise Goods Management system (EGMS) commenced in

August 2010 through Expression of lnterest (EOl) which was advertised on 19th

August, 2010 and closed on 72nd September, 2010 at 12 noon.

Z. Nine out of twenty one bidders were prequatified at the EOI stage and Request

for Proposat (RFP) documents were issued on 17th June, 2011 to

a. De La Rue Currency and Security Printers Ltd'

. Tatt SecuritY Print Ltd

. Authentic Ltd.

Madras SecuritY Printers Ltd

Edaps Consortium
American Banknote Co.

g. Fittrona PLC

h. SICPA SecuritY Sotutions SA

i. Hotistik lndia Ltd.

3. Of these, six companies submitted the RFP documents, inctuding SICPA Security

Sotutions SA which scored 75.5% in the technical evaluation against a cut off

score of 6g%. slcpA,s financiaL bid was opened on 30th september,7011 and the

financial proposat was for Euros 6,696,900 per annum or Euros 20,090,700 for

three Years.
4. The procurement was terminated as the quoted bids were higher than the

budgeted amount of Kshs. 240 mittion'

Second Tender

5. After termination of the procurement proceedings, the procuring entity

initiated another procurement process for Printing, Suppty and Detivery of

security Revenue stamps comptete with Tracking and Trace system and

lntegrated Production Accounting System'

6. An internationat tender No./KRA/lCB-037/2011'2012 for Printing, Suppty and

Detivery of Security Revenue Stamps comptete with Tracking and Trace System

and lntegrated Production Accounting System was advertised on 30th March,

7012 and ctosed on 30th May, 2012. lt attracted seven (7) bidders:

a. EdaPs Consortium - Ukraine

b

c

d

e

f.
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b. Hotistik tndia Ltd. - lndia
c. Security Printing press - lndia
d. De La Rue Currency and Security print - Kenya
e. Madras Security printers Ltd - lndia
f . Authentic lnc. - USA

g. SICPA Security Sotutions SA - Switzertand
7 - The evatuation committee recommended the award of the tender to SICpA

Security Sotutions SA at a total of Euro 42,471,464 or Kshs. 4,552,516,226 f or
five years at an exchange rate of Kshs. 1 07.19 to 1 Euro.

8. ln its meeting hetd on 26th November, 2012, the tender committee awarded
SICPA Security Sotutions SA the tender for Suppty and Detivery of Security
Revenue Stamps comptete with Tracking and Trace System and lntegrated
Production Accounting System at a totaI of Euro 42,471,464 or Kshs.
4,552,516,726 for five years at an exchange rate of Kshs. 107.19 to 1 Euro.

9. Kenya Revenue Authority and SICPA Security Sotutions SA entered into a
contract on 18th Aprit, 2013 at a tota[ cost of Euro 42,471,464 for a period of
five years up toMarch 2019. The contract covered Printing, Suppty and Detivery
of security Revenue stamps for a period of five (5) years as fottows:

i. Provision of 3,556,200,000 Security Printed Revenue Stamps for a
period of five (5) years at a total cost of Euros 20,341,464 (Modute 1).

ii. Provision of Track and race Software Sotution for a period of five (5)
years at a total cost of Euros. 10,450,000 (Modute 1).

iii. Provision of lntegrated Production Accounting System for a period of
f ive (5) years at a total cost of Euros 11,6g0,000 (Modute 2).

10. The contract covered three products namety tobacco, wines and spirits. The
total estimated number of stamps was 3.55 bittion.

Direct Procurement

11.|n June 2013, Legal Notice No. 110 of 18th June, 2013 required more products
to be fixed with revenue stamps. The total estimated stamp consumption was
revised to an estimate of 17.8 bittion. The procurement through direct
negotiation was initiated in January 2015 through negotiation with a view to
expanding the scope of the contract dated 18th Aprit, 2013 which was awarded
to SICPA Security Sotutions SA.

12.KRA's justification for using direct procurement was that the same software
ptatform procured from SICPA Security Sotutions in 2013 woutd be used to
verify the authenticity of additional excisabte products as per LN No. 110. The
software had proprietary features devetoped by SICPA and was therefore
unreatistic to envisage procurement of another software since it woutd not be
compatibte with the existing software ptatform.

13.KRA further stated that since SICPA had been contracted to provide the service
for five (5) years, procuring another service provider to cater for the additionat
products introduced by the Customs and Excise (Excisabte Goods Management

3
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System) Regulations, 7013, was not feasibte. The Regutations expanded the

scope of the system to cover alt excisabte goods except motor vehictes.

14.KRA also stated that there was no reasonabte atternative that woutd have

provided a sotution compatibte with the existing EGMS. Further, an atternative

provider woutd have competted business enterprises to instatl parattet EGMS

facitities.
l5.Another justification given by KRA was that previous tendering process had

yietded one suitabte service provider (SICPA)'

16.The finat justification given by KRA was that the previous contract coutd not be

amended to inctude the new products as it woutd have gone beyond attowabte

timit of 25% contract variation.

Negotiation

17.The negotiation committee hetd negotiations with SICPA Security Sotutions SA

between 7th and 15th January,2015. The purpose of negotiations was among

other things, to extend the scope of the contract for Printing, Suppty and

Detivery of Security Revenue Stamps comptete with track and trace system and

integrated Production sYstem.

lg.SlCpA submitted its first proposat on 1st November,7013 which among other

things offered a price of Euro 13.61 per 1000 stamps exctuding VA. This

proposal was not competitive as per KRA',s team point of view.

19.SlCpA was requested to submit another proposal with a discount based on the

additionat business arising from the expanded scope of EGMS. SICPA submitted

a revised proposa[ on 15th January, 2015 which among other things reduced the

price to Euro 13.25 per 1000 stamps'

20. in its meeting hetd on 15th May, 2015 the tender committee awarded the

subject tender to slcpA security sA at a minimum estimated cost of Euro.

15g,213,898 which was equivatent to Kshs. 15,909,293,487 for a period of five

years (Euro 13.25 per 1000 stamps)'

Notification and Acceptance of the Award

21.Th award of the tender was communicated to SICPA Security Sotutions SA vide

letter Ref:KRA/HQSlDp/47312014-2015 of Juty 17th 2015. The award was for a

period of five years (2015116 to 2019/70) at Euro 13.25 per 1000 stamps

exctusive of VAT. The notification letter atso informed them that it served as

the intention of the procuring entity.."to terminate the existing contract

between us entered into on lBtt' April 2013""

22.SlCpA accepted the offer vide their letter dated 30th Juty 7015. They atso

concurred with the intention of KRA to terminate the previous contract dated

18th April 7013.

23.KRA and SICpA entered into contract dated 30th October,2015. The contract

was for five (5) years at Euros 13.25 per 1000 stamps exctuding VAT. The

estimated total cost was Euros 15,909,293,487'
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24.The contract dated 18th Aprit ZO13 was
KRA/HQS/lCB/037 /7011-12 of 15th Seprember,
termination was 30th September, 2015.

terminated vide letter Ref:
2015. The effective date of

choice of a tendering method and reporting requirements

25.The subject procurement was processed under the ambit of the repeated pubtic
Procurement and Disposal Act (2005) and its attendant [egistations. Under the
Act, the choice of the procurement methods and management of the
procurement proceedings were at the discretion of the procuring entities. Open
tender was the preferred method of procurement but entities were attowed to
use atternative procurement methods as long as they met the conditions set
out by the Act for each procurement method.

26. However, entities are expected to submit reports on procurement activities
when they are due. Towards this end, KRA submitted to the Authority the
report on the use of direct procurement method for the subject procurement in
accordance with Regutation 63 (2) of the Pubtic Procurement and Disposal
Regutations, 2006.

PPRA's Opinion on Adherence to the Law by KRA

Z7.Based on the documents avaited by KRA, the procurement was processed
through direct procurement method as guided b! Section 29 (2) and (3),74 (Z)
and 75 of the Act.

28.A review of the procurement records avaited by KRA shows that the approval of
the direct procurement method was done by the tender committee in its
meeting hetd on 4th February,2015 whereas negotiations between 7th and 15rh
January, 2015. This is contrary to Section 29 (3) of the Pubtic procurement and
Disposal Act (2005) which provides that:

Section 29 (3) 'A procuring entity may use restricted tendering or direct
procurement as an alternative procurement procedure only if , before using
thot procedure, the procuring entity:

...(b) obtoins the written approvol of its tender committee; ond

c) records in writing the reosons for using the alternative procurement
procedu're.

ln this case, the negotiations betweerr SICPA and KRA preceded the approvat by
the tender committee.

29. The award of the tender was made by the tender committee during its meeting
hetd on 4th February,2015. lt was not ctear how the same award was made by
the tender committee in a meeting hetd on 15th May, ZO1S.

30. ln the view of PPRA, KRA engaging SICPA Security Sotutions SA for the extra
scope of the assignment was a reasonabte option based on the fact that the
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bidder had instatted software for verification of stamps which had proprietary

features.

Committee Resolutions

The Committee made the followi-ng resolution:

1. That the Authority reviews the subject contract and provide information on

when the contract begins and ends.

MIN/P!C/397t20182 ANY OTHER BUSINESS

No other business arose.

MIN/PIC/398120182 ADJOURNMENT

urned at twentY n inutes past one O'ctock

Signed
\

o^r"..........A.1.
un(

mad Sharrif Nassir, MP

(Chairperson)

The meeting was adjo
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MINUTES OF THE 66TH SITTING OF THE PUBLIC INVEsTMENTs coMMITTEE HELD oN
THURSDAY, gttAUGUsr 2o1B !N RooM 7, MAIN pARLTAMENT BUILDINGS AT 1o.oo
A.M.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
7. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Omar Mohamed Maalim Hassan, Mp
5. The Hon. Nicholas Scott Tindi Mwate, MP
6. The Hon. Mohamed Hire Garane, M.P.
7. The Hon. Joash Nyamache Nyamoko, Mp
8. The Hon. Pau[ Kahindi Katana, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan lbrahim, MP (Vice chairman)
2. The Hon. Mary Wamaua Waithira Njoroge, Mp
3. The Hon. Chrisantus Wamatwa Wakhungu, Mp
4. The Hon. Purity Wangui Ngirici, MP
5. The Hon. Rashid Kassim Amin, MP
6. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
7. The Hon. Ahmed Kotosh Mohamed, Mp
8. The Hon. Gideon Mutemi Mutyungi, MP
9. The Hon. James Kamau Githua Wamacukuru, M.p
10. The Hon. Thuku Zachary Kwenya, M.P
11. The Hon. Babu Owino Paut Ongiti, MP

IN ATTENDANCE
NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Mohamed Boru
2. Mr. Chartes Atamba
3. Ms. Mugure Gituto
4. Mr. Thomas Ogwet
5. Ms. Noe[ Chetagat
6. Ms. Christine Maeri

Cterk Assistant ll
Research Officer
Legat Counsel
FiscaI Anatyst
Media Retations Officer
Audio Recording Officer

IN ATTENDANCE

Mr. Chartes Nyanyuki Director, Audit
Mr. George Otieno Nashon Deputy Director, Audit
Ms. Evetyn Kauna - Manager, Audit

1.

2.

3.

MIN/P|C/32512018: PRELIMINAR|ES

The Chairperson catted the meeting to crder at twenty seven minutes past ten O'clock



fottowed by a word of prayer arrd introductiorts.

MIN/PIC/3 26t2O18: EVIDENCE BY TttE CENTRE FOR MATHEMATICS, SCIENCE

AND TECHNOLOGY EDUCATION lN AFRICA (CEMESTEA)

Mr. Stephen Njoroge, the Director of the Centre For Mathematics, Science And

Technology Education In Africa accompanied by Ms. Sarah Mwaniki (Accountant),

Mr. George Kiria (Training Coordinator, Primary Programme), Mr. Patrick Logolla

(Training Coordinator, Special Programmes), Mr. Makanda John (Training

Coordinator, Primary Programme) and Ms. Mary Sichangi (Training Coordinator,

Linkages and lnternational Training appeared before the Committee to adduce

evidence on the report of the Auditor General on the financial statements of the

Center for the financial year ?015/16 to financiai year 20't 6/2017.

iAlN/PtC/32712018: EXA|iINA'r!ON Or AUDITED A(COi,NTS OF CEMESTEA FOR

Tile 
'-'Y 

2$13rt1$

The Committee heard that the Center's accounts for the financial year 201517016 was

unquatified.

MIN/PIC/3 2812018: EXAMINATION OF AUDITED ACCOUNTS OF CEMESTEA FOR

THE FY 2016117

The Committee heard that the Cerrter's account for the financial year 201512016 was

unquatified.

MIN/PIC/32912O18: ANY OTI-IER BUSINESS

The Committee heard that the CEMESTEA had not lrad a futty constituted Board of

Directors for the last two years. There had been pians to merge the Center with other

qovernment training ctflerlcii?s .it a decisicrn was nracle to have one Board for the

rnerged institutions. The tnerger hacl nnt Vet takerr place.

Corn rnittee Resolution

The Center was askecl to write to tn(: p;trr:nL /,linistry artd rlpdate the latter on the

Lack of a futty constituted Board.

MIN/PlC/33O12O18: ADJOI'JRNMEN'r

The meeting was adjourned at ten trintltes to eleven O'clock.

po

. Abdut Nassir, MP

?.

Signed

Chairperson)

adS

Date \fr.4: ly'
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MINUTES oF THE 65r' slrrlNc oF THE puBLrc TNVESTMENTS coMMtrrEE HELD oN
WEDNESDAY, 8,, AUGUST, 2018IN ROOM 7, MAIN PARLIAMENT BUILDINGS AT 3:OO
PM.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
2. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Mary Wamaua Waithira Njoroge, Mp
5. The Hon. PauI Kahindi Katana, Mp
6. The Hon. Joash Nyamache Nyamoko, Mp
7. The Hon. Mohamed Hire Garane, M.p
8. The Hon. Nichotas Scott Tindi Mwate, Mp
9. The Hon. Omar Mohamed Maatim Hassan, Mp

ABSENT WITH APOLOGY

1- The The Hon. Ahmed Abdisatan lbrahim, Mp (vice chairman)
2. The Hon. Chrisantus Wamalwa Wakhungu, Mp
3. The Hon. Thuku Zachary Kwenya, M.p
4. The Hon. Rashid Kassim Amin, Mp
5. The Hon. (Prof.) Mohamud Sheikh Mohammed, Mp
6. The Hon. Purity Wangui Ngirici, Mp
7. The Hon. James Kamau Githua Wamacukuru, M.p
8. The Hon. Babu Owino Pau[ Ongiti, MP
9. The Hon. Gideon Mutemi Mutyungi, Mp
10.The Hon. Ahmed Kotosh Mohamed, Mp

IN ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
- Third Cterk Assistant
- Lega[ Counsel
- Researcher
- Fiscal Anatyst
- Media Retations Officer
- Audio Recording Officer

PRELIMINARIES

The Chairperson catted the meeting to order at three minutes past three O'ctock.

MIN/PIC/32212018: SUBMISSION FROM THE KENYA BUREAU OF STANDARDs

The Committee heard that the Ag. Managing Director of the Kenya Bureau of
Standards was unavailabte and had sent apotogies. The Committee resotved to re-
invite the Bureau to appear before it on Wednesday 15th August,2018 at 3.00pm.

{

1. Mr. Mohamed Boru
2. Ms. Mugure Gituto
3. 'Mr. Chartes Atamba
4. Mr. Thomas Ogwetl
5. Ms. Noette Chetagat
6. Ms. Winfred Atieno

MIN/PtC/3 21t2018:



MIN/P!C/32312018: ANY OTHER BUSINESS

No other business arose.

MIN/P|C/32412018: ADJOURNMENT

The meeting was adjourned at twetve minutes past three O'ctock.

D^....|K..T.
,Q3IP

Hon.

(Chairpe n)

Sharrif Nassir, MP
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MINUTES oF THE 64rH slrrlNc oF THE puBlrc INVESr/\AENTS coMMtrrEE HELD oN
WEDNESDAY, 8tH AUGUsr, 2o1B tN RooM 7, MAIN pARLtAt ENT BUtLDtNGs AT
11:00 AAA.

PRESENT

1. The Hon. Abduttswamad Sharrif Nassir, Mp (Chairman)
2. The Hon. John Muchiri Nyaga, M.p
3. The Hon. Raphaet Bitta Sauti Wanjata, Mp
4. The Hon. Gideon Mutemi Mutyungi, Mp
5. The Hon. Mary Wamaua Waithira Njoroge, Mp
6. The Hon. Joash Nyamache Nyamoko, Mp
7. The Hon. Babu Owino paul Ongiti, Mp
8. The Hon. Rashid Kassim Amin, Mp

ABSENT WITH APOLOGY
1. The Hon. Ahmed Abdisatan lbrahim, Mp (Vice chairman)
7. The Hon. Chrisantus Wamatwa Wakhungu, Mp
3. The Hon. Omar Mohamed Maatim Hassan, Mp
4. The Hon. Thuku Zachary Kwenya, M.p
5. The Hon. Mohamed Hire Garane, M.p
6. The Hon. (Prof.)Mohamud Sheikh Mohammed, Mp
7. The Hon. Purity Wangui Ngirici, Mp
8. The Hon. Nichotas Scott Tindi Mwate, Mp
9. The Hon. James Kamau Githua Wamacukuru, M.p
10.The Hon. Ahmed Kolosh Mohamed, Mp
11.The Hon. Pau[ Kahindi Katana, Mp

!N ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. Mohamed Boru
2. Ms. Mugure Gituto
3. Mr. Chartes Atamba
4. Mr. Thomas Ogwetl
5. Ms. Noette Chetagat
6. Ms. Christine Maeri

Third Cterk Assistant
Legat Counsel
Researcher
FiscatAnatyst
Media Relations Officer
Audio Recording Officer

IN ATTENDANCE

1. The Hon. Joshua Kuttuny

IN ATTENDANCE

1. Mr. George Otieno Nashon
2. Dr. Sammy Kimungunyi

Friend of the Committee

Deputy Director, Audit
Manager, Audit



MtN/PlC/31612018: PRELIMINARIES

The Chairperson catted the meeting to ordet' at twenty three minutes past eteven

O'ctock.

MtN/PlC/31712018: EVIDENCE BY THE

MANUFACTURERS (KAM)

KENYA ASSOCIATION OF

Mr. Kimani Rugembo, the Kenya Association of Manufacturers Chairperson,

accompanied by Mr. Muchai Kunyiha (Vice Chairman, KAM), Mr. Job Wanjohi (Head

of Policy), Mr. lshmael Bett (CEO, Kenya Association of Suppliers), Ms. Victoria

Kaigai (Government A.ffairs Manager, BAT) Mr:. .Salman . Sucaib (Chief Finance

Officer, L'Oreal), iAr. Bharat Shah (Kenafr-ic), Ms. Grace Mbiu (L'Oreal), Mr.

Hasmukh Shah (KAfit), Mr. Anup Bici (X.AH) and t\ns. Miriam Bomett (KAM) appeared

before the Committee to adduce:eviderrce on the implementation of the Excise

Goods Management System.

MIN/P!C/318t2O18: BRIEF BY THE KENYA ASSOCIATION OF MANUFACTURERS

ON THE EXCISE GOODS MANAGRMENT SYSTEM

1. The Government of Kenya introduced the Excisabte Goods Management System

(EGMS) in Kenya in 2013. The purpose was to;

. Deter counterfeiting

. Facititate tracking

. Enabte accounting for the production of excisabte goods, and

. Facititate authentication of excisabte goods and the stamps.

7. The Customs and Excise (EGMS) Regutations, 2013 introduced the provisions on

EGMS which required atl excisabte goods except motor vehictes to be affixed with

excise stamps. The imptementation of the same commenced with the Tobacco and

Atcohol manufacturing sectors.

3. ln March 2017, the National Treasury pubtished in the Gazette Regutations known

as the Excise Duty (Excisoble Goods lAanagement System) Regulations of 2017

(Legol Notice No. 53). The Regutations revoked the 2013 Regutations.

4. The 2017 Regutations provides that the EGMS System comprises of excise stamps, a

track and trace system, production accounting system and retated software and

hardware. The EGMS Stamps can be either a digitat stamp, paper stamp or a mark

that the Kenya Revenue Commissioner may approve to be affixed or printed on

excisabte goods.

5. The Kenya Association of Manufacturers appeared before this Committee in 2016

to address concerns on the EGMS system. (Submissions on the same as Annex 1).
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A. CHALLENGES FACED BY MANUFACTURERS IN THE IMPLEMENTATION OF THE
ELECTRONTC GOODS MANAGEMENT SYSTEM (EGMS)

6. The main chatlenges that are currentty faced by the manufacturers on the
proposed EGMS and its imptementation are;

(i) Cost of the stamp

(ii) Equipment installation and operations

Cost of the Stamp

7. The cost of the stamp for each category of goods, has been set out in the Excise
Duty (Excisabte Goods Management System) Regutations of 2017. The stamp is
additionat to the Excise Duty tax payabte under the Excise Act. This therefore
amounts{o doubte taxation.

8. The costrbf the stamp stated in the ReguLations consists of the cost of the ink and
stamps. The cost proposed cannot justify the cost of stamp as manufacturers tend
to print batch numbers and the cost of ink for coding or for stamps is nowhere
near the above mentioned costs. Manufacturers shoutd therefore not have to pay
in any way for the system to be introduced.

Tabte 1 betow shows an international Comparisons of stamp fees and ctearty shows
that Unit price is highest in Kenya.

Table 1: lnternational Comparisons of Stamp Fees

ln Local Currency Unit at April 7th USD| LCU

Product Keny
a

(KEs)

Brazi
I

(BRL)

Georgi
a

(GEL)

Morocc
o (MAD)

Kenya
(usD)

Brazil
(usD)

Georgi
a

(usD)

Morocc
o (USD)

Water 1 .500 0.030 0.010 0.010 0.015 0.008 0.004 0.001

Sodas 1 .500 0.030 0.017 0.030 0.015 0.008 0.005 0.003

Beer 1 .500 0.030 na 0.200 0.015 0.008 na 0.071

Cigarett
es

'1 .500 0.050 Na 0.500 0.015 0.014 na 0.052

9. KAM estimates that the country has an instatted bottting capacity in excess of
500,000 bottles an hour which transtates to 17 mittion a day (360 mittion a month). 4.32 bil.tion a year (assuming 100 % capacity utitisation). fhe estimated actual
cost of a stamp is about 7 cents which when muttiptied with the production
capacity cost is equivatent to 3.024 billion whereas cottecting revenue from the
proposed stamp duty of 60 cent witl equate to Ksh. 25.9 billion. There is cost
disadvantage for manufacturers to a tune of Ksh. 22.88 billion hence the
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imptementation is not revenue neutrat. Table 2 provides a detailed breakdown of
the costs:

Table 2: Breakdown of estimated costs of the stamps

Bottles produced
per year (bittion)

Total
(bittion)

Estimated cost of a stamp 7 cents 4.32 3.02

Proposed cost of the stamp

(Prop,osed beverage cost of
stamp)

60 cents 4"32 25.90

Difference between the actual
and'estimated cost of a stamp

22.88

Anticipated effects of the cost of stamp duty to manufacturers

10.The fottowing are the anticipated effects of the cost of stamp duty:

(a)Manufacturers anticipate that the costs retated to EGMS witl eventuatty be

borne by the consumers to meet the cost of production and the additiona[ costs.

(b) lnftation adjustment assessed annualty atso increases the amount of excise tax.

This increases inflationary pressure in the country. With the high inftationary
cost of living, the common mwanaichi witt be affected in this price sensitive

economy.

(c) The proposed costs witl render manufacturers to be uncompetitive as this an

additionaI cost.

(d)The sates votumes witt be affected and it witl also lead to quantum losses for
the manufacturing companies.

(e)A targe share of excisabte products are low margin products and sensitive to
price increases.

Equipment installation and operational costs of the system

11.lssues relating to additional investment of drying/blowers equipment/Capitat
outlays: Manufacturers have to bear certain capitat outtays retated to the

instattation of the system. Examptes of this inctude, blowers to dry parts of
products such as the bottte caps before they can be coded, new reject lines for
each EGMS machine instalted, server rooms, fibre optic cabting, software and

hardware synchronization among others.

Sweating /steam/heat affect the printing/coding as the bottle cap area has to be

comptetety dry. Water affects the coding so manufacturers have to ensure the

4
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surface is dry and use a blow dryer before coding. This necessitates the
instattation of a btower to dry the caps before they can be coded.

12.Policy issues on Overalt Equipment Efficiency (OEE) guarantees: When instatting
and making adjustments to accommodate the EGMS system, some manufacturers
require to have experts (OEMs) to be present during the instattation on the lines.
This is as per their machinery poticy warranty and guarantees for their
manufacturing equipment to avoid withdrawal of warranty offers. Average industry
estimates the cost of getting the OEMs to be present wit[ cost about 150,000 Euros
per [ine which is beyond the cost of most manufacturers.

13.Excise stamps on cosmetics and beauty products (Products packaged in small
packs/Odd shaped product packages): Certain cosmetics products are very smatl
in shape and size and it is physicatty and practicatty impossibte to paste manual
stamps or digitat stamps on them. Some cosmetics products atso have odd shapes
that restr:ict fixation of the stamps.

14.lssues relating to printing, size of caps, embossed caps, sports caps and the ink
colours affecting the dark coloured caps and tetra packs: Printing on sports caps
wi[[ not be practical and the ink witt not be fit for human consumption when the
cap touches the opening part of the packaging. There is no ftexibitity on the
printer and the diameter of the print especiatty for smalter diameter caps with
tamper proof seals such as the mineral water botttes.

Different manufacturers have unique chattenges as far as embossing, design and
cotour of the caps and tetra packs and therefore this probtem requires a comptete
overhaul of product design which in many cases is not possibte due to the inherent
design of the packaging of the product.

15.lssues related to the location of the print: The EGMS system is not designed to
atter the location of the printing to the side of the bottte but instead it is designed
to print on top of the caps or tetra packs as manufacturers have different
machines where some print on the side. With the KEBS standardization mark
affixed, the stamp may overtap with the new stamps.

16.lssues related to lntellectual Property Rights (lPR): Printing on trademarks and
embossing is impossible on the current EGMS equipment and atso making any
changes on the goods. An exampte on this is bottle caps.

lT.Treatment of goods for exports on demand: Many manufacturers do not have a
separate assembty tine for production of export goods onty. Goods made for home
consumption require to be affixed with stamps white goods for exports do not.

The EGMS machine has an export mode which atlows switching on when goods for
export are being produced, certain exceptions appty which make it difficutt to use
this mode. There are instances where goods are produced and the order is
cancetted. This situation woutd present chattenges for manufacturers in retation to

{

(.
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exports if they need to be returned back to the market. This impties that goods

originatty produced for export witl need to be reworked into the system and coded

for [oca[ consumption which is not possibte since, the EGMS equipment is

integrated in the production line.

18.lssues related to rework on pro{ucts that are non-compliant to the Quality
Assurance (QA) policy: There are instances where manufacturers have probtems

with the tabets such as bad expiry dates that need to be reworked and brought

back to the assembty tine. However with the new system, manufacturers are

concerned with the effect of the coding of reworks after goods are produced and

how witl the line deal with in-house and market ;'ejects.

19. lssues related to small floor spaces and physical hindrances to expansion of the
floor space and in rented warehouses: Some manufacturers do not have the

space to accommodate the EGMS equipment as it is not physicaLty possibte for
them to remove their existing machines. The space and the physical layout of most

factories is a constraint.

20. Dupticity of inter-agency marks: The system witt add to the country's muttipticity
of marks affixed on products. This is as opposed to moving towards the gtobat

goals of having a singte application ptatform. The single system witl also assist in

deating with counterfeits in the market and contra banded products. ln Kenya,

there are now a number of marks and codes that have to be affixed on a product.

They inctude, Excise duty, KEBS standardization mark, Bar Codes, Product

information, Responsible waste disposal, Product certifications.

Anticipated effects to manufacturers on equipment and installation of the system

and operationaI costs

(a) Manufacturers anticipate that the instattation process and costs witl affect the

lead times and witl atso add on to the cost of instattation.

(b) ln addition, loss of sates is expected due to the EGMS occasioned by, frequent

breakdowns of the system and atso due to the rejection of goods from the
production line when they are not properly coded which contributes to 1 .5% of
production downtime.

B. MANUFACTURERS EXPERIENCES IN IMPLEMENTING THE EGMS UNDER THE 2013

REGULATIONS

21 . Cost of instatting the EGMS is significant. Sectors such as the atcohol have

estimated to have spent more than 400 mittion to imptement the System in terms

of apptication and coding equipment, line adjustments and additionat system

networking.
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22. The cost of excise stamps has continued to increase arbitrarity. Examptes of this
are on cigarette products which were discriminatety increased from Kshs 1.50 to
Kshs. 2.80. This amounted to an increase of 87%, an unprecedented and
unexpected cost to the business.

23.The cost of excise stamp has been disproportionatety apportioned to different
products with no justification. The cost of the stamp shoutd remain the same and
apptied on a[[ products excisabte and stamped goods. An example is the cost of
stamp varies between KES. 0.5 to 2.8 for different products.

24.The recent instattation of the system has evidenced emerging costs related to
retrofitting the production line to accommodate new the system. KRA is onty
providing the cost of the machine.

25.The system of stamp affixing in Kenya faces a myriad of chattenges. A good

example is with the standardization mark which has been in imptementation for a

longer peiiod. Recent reports indicate that the stamps have been counterfeited.
Betow ptdAse see an excerpt from a teading daity newspaper reporting the same;

"lnterestingly, some imported products impounded from retail outlets ond
distribution points hod affixed the KEBs Diamond l{ark of Quality stamps,
confirming deeply rooted graft. KEBs has since lounched investigotions into the
breach of the stamps and has promised to issue a pubtic report soon."l

C. CONSULTATIONS WITH RELEVANT GOVERNMENT AGENCIES

26. KAA{ has raised atl these concerns above with the National Treasury and the Kenya
Revenue Authority. A joint status Report was devetoped between KAM and KRA

which is enctosed as Annex 2 of this Memorandum. To date the fottowing key
issues remain outstanding:

(i) Cost issues: KAM had proposed that the cost of the EGMS to be covered by
the excise tax payable so that the system costs do not burden to
manufacturers or cost passed on to consumers.

(ii)Exports: KAM had requested for KRA to address exports chatlenges arising
from exports of goods. The agreement was for further consuttations to be

hetd.

(iii) Scheduted individual company visits: Due to the unique chatlenges of
each company, KAM had proposed for site visits to customise sotutions and
guidetines.

(iv) lmptementation date of EGMS: the date was to be jointty agreed
between KAM and KRA.

t https://www.nation.co.ke/business/State-agencies-under-scrutiny-over-fake-goods/995-4528352-
qn7410zlindex.html (Sunday Nation, Sunday June, 24 2018)
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D. KAM WAY FORWARD AND RECOMMENDATIONS

ln tight of the foregoing, KAM proposes the fottowing:

1. Gazettement of the suspension by the National Assembty of the Regulations No.

53 of 2017 to allow for further and productive consultation.

2. Wider public stakeholder engagements

The Cabinet Secretary of the l'{ational Treasury and the Kenya Revenue Authority to
go back to the drawing board and extensively and cornprehensively consutt atl

affected stakehotders. This is w,ith the purpose of developing sotutions that are

acceptabte to att stakehotders including rnanufacttirers. The Report on such

consuttations be presented to Partiarnent for review in the interest of citizens.

3. Cost of the system and stamp

The system shoutd not impose any financial burden to manufacturers and increase

costs. This is necessary to ensure the Sector remains competitive both regionatty and

gtobatty. ln addition, the Sector is atready paying high excise tax that is subject to
increases regutar and inftationary adjustments.

ln the atternative, for any extra cost incurred by the manufacturer arising from the

imptementation of the system, the cost can be offset against the payabte excise

taxes.

4. A verification audit before implementation of the system

Partiament and retevant government agencies who inctude, National Treasury and

Kenya Revenue Authority shoutd conduct a verification audit on the status of
imptementation and concerns raised by stakeholders. The recent suspension by the

National Assembty and the extension of the imptementation date by Kenya Revenue

Authority attests to the fact that there are concerns that are yet to be resotved in the

country.

Committee Observations

The Committee made the following resolutions:

1. The cost of excise stamps has increased for some products with the
introduction of Legat Notice No. 53 of 2017. Examptes of this are on cigarette
products which were increased from Kshs 1.50 to Kshs. 2.80. This amounted to
an increase of approximately 87%.

2. The cost of the stamp stated in the Regutations consists of the cost of the ink

and stamps. The cost proposed cannot justify the cost of the stamp as

manufacturers tend to print batch numbers and the cost of ink for coding or for
stamps is not as high as the proposed cost.

I



3. The cost of excise stamp has been disproportionatety apportioned to different
products. The 2013 Regutations had set a btanket stamp fee of Kshs. 1.50 but
no exptanation given for the variation in stamp price in the 2017 Regutations.

4. There had been a drop in the amount of Excise tax cottected for some
categories of Excisabte goods since the introduction of the EGMS. This goes

against the stated objective of introducing the system which intended to
increase government revenue in the form of Excise tax cotlected.

5. The amount cotlected from affixed stamps does not go to the Consotidated
Fund but serves as revenue for SICPA SA.

6. The proposed costs witl render manufacturers to be uncompetitive as this an
additionat cost. The cost of instatting the EGMS is significant. Sectors such as

the atcoho[ have estimated to have spent more than 400 mittion to imptement
the Sy6tem in terms of apptication and coding equipment, line adjustments and
additignat system networking.

7. Certaig cosmetics products are very smatl in shape and size and it is physicatty

and practicatty impossible to paste manua[ stamps or digital stamps on them.
8. Printing on trademarks and embossing is impossibte on the current EGMS

equipment and atso making any changes on the goods. An exampte on this is

bottte caps.

9. Many manufacturers do not have a separate assembty line for production of
export goods onty. Goods made for home consumption require to be affixed
with stamps white goods for exports do not. This necessitates having separate
production lines which is an additional cost to manufacturers.

l0.Reports indicate that the stamps have been counterfeited which negatesone of
the main reasons for introducing the stamps.

ll.Manufacturers reported that SICPA Kenya has been hiring staff from the
companies where they offer EGMS support service which is tantamount to
industriaI espionage.

Committee Resolutions

The Committee made the following resolutions:

1. The Committee woutd seek information from Brazitian authorities regarding
SICPA's work in the country and any corruption at[egations or charges levetted
against the company.

2. The Authority was asked to provide tender documents for the different tender
processes on procurement of the EGMS system.

3. The Authority was further asked to submit any due ditigence report they may
have conducted before procuring the system.

MIN/PIC/31912O18: ANY OTHER BUSINESS

No other business arose

ADJOURNMENT

9

MtN/PtC/320t2018:



I

The meeting was adjourned at twenty minutes to two O'ctock

D"t../{:.tr ,2o/F'
Signed

on. Abdu

(Chairperson)

Sharrif Nassir, MP
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MIN/P|C/31112018: PRELIMINARIES

The Chairperson catted the meeting to order at twenty three minutes past eleven

O'ctock.

MtN/PrC/312t2018: EVIDENCE BY THE KENYA REVENUE ATHORITY (KRA)

Mr. John Njiraini, the Commissioner General of the Kenya Revenue Authority,

accompanied by Mr. Ezekiel Saina (Commissioner, Support Services), Ms. Wairimu

Nganga (Commissioner LS & BC), Ms. Grace Mrichu (Deputy Commissioner, Supply

Chain Management), Mr. Caxton M. Ngeywo (Deputy Commissioner), Ms. Grace

Wandera (Deputy Commissioner:); Mr. Waweru Gatonye (Advocate), Mr. Paul Wanga

(Advocate), Mr. Muema Joseph (Chief Manager) and Ms. Beatrice Mundia

(Communications Manager) appeared before the Cornmittee to adduce evidence on

the report of the Auditor General on the procurement and implementation of the

Excise Goods Management System.

MIN/P|C/3 fit}All: EXAMINATION OF THE FINDINGS OF THE SPECIAL AUDIT

ON THE EXCISE GOODS IAANAGRMENT SYSTEM

1. The Committee was taken through the rationate and key findings of the special

audit by the Auditors who undertook the exercise.

2. The Auditors stated that they did not give KRA an opportunity to respond to the

audit findings since this was a forensic audit and there is no provision for issuance

of a management letter as is the norm in an audit exercise.

3. The Kenya Revenue Authority decided to benchmark with Brazil before

imptementing the system fottowing referra[ by the ]nter-American Center of Tax

Administrations "CiAT", an international organization speciatized in training and.

exchanges of information between national tax administrations of which Kenya is

an associate member. CIAT had initiatty recommended that Kenya benchmarks

with Chite on imptementation of iTAX which has since been imptemented

successfulty by KRA.

4. The Authority did not seek any tegat advise before the procurement and

imptementation of the Excise Goods Management System.

5. The Authority stated that one of the reasons for cancelting the first tender for the

EGMS in 2011 was because the tender 'did not meet the specifications' of what

KRA sought.
6. The EGMS system was scheduted for rotl out on August ft,2018 before deferrat.

No company was given an extension of time to rotl out the EGMS.

7. The Legat Notice No. 53 of 2017 spett out the cost per stamp for the different

range of excisabte goods.

8. The Kenya Association of Manufacturers were onboard in terms of imptementing..

the EGMS and even appeared in a KRA documentary on the same

2



Committee Resolutions

The Committee made the fotlowing resolutions:

1. The Committee woutd seek information from Brazitian authorities regarding
SICPA's work in the country and any corruption attegations or charges levetted
against the company.

2. The Authority was asked to provide tender documents for the different tender
processes on procurement of the EGMS system.

3. The Authority was further asked to submit any due ditigence report they may
have conducted before procuring the system.

MIN/Plc/31412018: ANY OTHER BUSINESS

No other business arose
g.'

MIN/P|CI315p018: ADJOURNMENT

The meetingwas adjourned at twenty minutes to two O'ctock.

oate"""/'(5''ft:f '&" ldys1S......1..-.....t..u.....sig

on. llswa Sharrif Nassir, MP

(Chairperson)
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MIN/ PIC/29912018: BRIEF ON THE SPECIAL AUDIT FOR THE COMMITTEE ON

SPECIAL AUDIT ON KRA TENDER NO. KRA/HQRS/DP-

4231?:014 -2015 FOR EXERCISABLE GOODS MANAGEMENT

SYSTEM (EGMS)

The Auditors briefed the Committee as fottows:

lntroduction

1. The speciat audit was conducted pursuant to a request from Cterk to the

National Assembty referenced KNA/PlC/CORR/2016/ 172 dated 12 October

2016. The letter required the audit to address issues detaited in Appendix l.

Z. The special audit transformed the issues raised by the Cterk into the fottowing

Terms of Reference (TORs) : Historicat Background of the EGMS; Review of

Procurement process in line with PPDA 2005, and other Statutory lnstrument

Act 2013; Review of Legat Notice 110 of 18th June 2013 and Gazette Notice

12856 of 5th SePtember 7013;

Apptication of the System and Vatue for Money.

3, Appendix I detaits how the issues raised by the Cterk to the National Assembty

were transformed irtto the above TORs.

Objectives of the audit

4. The objectives of the audit were to review the project imptementation process

of EGMS in line with the issues raised by Cterk of the Nationpt Assembly to

ascertain any irregutarities and provicJe recommendations on action to be

taken.

Scope of work and structure of the report

5. The special audit reported on; historicat background of EGMS, review of

procurement process in line with PPDA 2005, review of the process of

devetoping Legat Notice 110 of 18th June 2013 and Gazette Notice 12856 of 5th

Septembe r ZOll and financiat imptication of imptementing the system on cost

of excisabte consumer goods.

Key Findings

Historical Background of EGMS

7

and Revenue stamps on excisabte goods that was onty limited to tobacco,

wines, spirits and beer. This method experienced rampaiit C6unteifeiting of

stamps resutting in manufacturers under dectaring votumes of their products

[eading to under cottection of excise tax.

ln this regard, a detegation of KRA officiats visited Brazitian lntand Authority to

learn the benefits of implementing a comprehensive excise stamps

management system. The team estabtished that Brazil had put in ptace a

system known as SCORPIOS that was used for integrated control and tracking of

2



cigarettes production and that there was a possibitity to customize the s'ystem
to respond to specific chattenges in the Kenyan Market.8' We were not avaited any exptanation/ justification on why KRA opted to visit
onty Brazft and not any other Country yet several other countries such as
Atbania, Turkey, Phitippines, Morocco, Canada and USA (Catifornia and
Massachusetts states) had imptemented the system.

Review of procurement process
9' Procurement of EGMS commenced in the year 2010 and was done at three

levets.
10- The first procurement, tender number, KRA/HQS/ 060/2010-2011(EGMS l)

commenced in August 2010 when an expression of interest was advertised by
KRA' Tenders were subsequently issued in June 2011 where SICpA Security
solutions sA emerged as the onty quatifying bidder.

11' The speciat audit established a case where the then KRA Deputy Commissioner
Procurement and Suppties Services interfered with the independence of the
evatuation committee by issuing a memo to the Chairman Evatuation
Committee requesting a review of EOI evatuation report ,,to eliminote the
ospect of digitol solutions" with an aim to increase the number of potentiat
appticants. This raises doubt on the objectivity of the evatuation report.12' Further, the actions by the then Deputy Commissioner procurement and
Supplies Services to atter the EOI tender by etiminating the aspect of digitat
sotutions amounted to change of substance of a tender contrary to section
59(3) of PPDA, 2005 that prohibits Procuring Entities from attempting to have
the slj-Bstance of a tender changed after the deadtine of submitting tenders.13' The fE'nder was thereafter terminated in September 2011 due to budgetary
timitdtion an indication that KRA commenced the procurement process without
confirming that sufficient funds were avaitabte contrary to section 26(6) of the
PPDA, 2005 that prohibits procuring entities from commencing any
procurement procedure until it is satisfied that sufficient funds have been.14. The second procurement (EGMS ll) tender number KRA/HQS/ lcB-037/2fr11.2012
commenced through lnternational Competitive Bidding in March ZO1Z. The
tender process conctuded in 'Decemb er 2012 with the award of the contract to
SICPA Security Sotution SA. , .'t5' Consequentty, KRA and SICPA Security Sotution SA entered into contract for
suppty of Security Printed Revenue Stamps ,Track and Trace Software Sotution
and lntegrated Production Accounting System for a period of five (years) at a
contract sum of Euros 42,471,464 (Kshs.4,g0g, 134,gg7).

16' on 18 June 2013, the Cabinet Secretary/National Treasury issued Legat Notice
number 110 (L.N 110) that expanded the scope of items to be covered under
EGMS to inctude atl excisabte goods except motor vehictes manufactured in or
imported into Kenya.
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17. On 15 May 2015, the KRA tender committee approved termination of the

contract between KRA and SICPA Security Sotution SA on the ground that the

contract coutd not cover the extended scope of excisabte goods provided for

under L.N110 of 18 June 2013. Variation of the existing contract coutd have

exceeded the twenty-five percent (?5%) attowed in section 9 of the Pubtic

ProcurementAmendmentRegulations,2013(1.N106).
1g. As a results of termination of the contract, KRA initiated the third procurement

(EGMS lll) tender number KRA/HQS/DP142312014-7015 as a direct procurement

invotving negotiation with slcPA security sotutions sA.

19. The negotiations sought to expand the scope of the contract awarded in

December 2012 (EGMS) to inctude additionat items introduced by the Cabinet

Secretary/The National Treasury vide Legat Notice number 110 (L.N 110) of 18

June 2013. L.N. 110 of 2013 required every package of the excisabte goods

except motor vehicte, manufactured in or imported into the country be affixed

with an excise stamP.

ZO. The negotiations cutminated into a contract between KRA and SICPA Security

Sotutions SA for suppty of the EGMS at a contract sum of a minimum

Kshs. 15,90g,293,482.00 and a maximum of Kshs.1.7,156,333,818.00 (depending

on number of orders made by KRA) for a period five (5) years.

21. The tender committee cited existence of proprietary software that had been

procured under the contract dated December 2017 as a rationate for engaging

in direct negotiations with SICPA Security solutions SA. Accordingty, an

atternative supptier would have meant cornpetting manufacturers businesses to

instat[ a parattet software which coutd not be cost effective for the

manufacturesandeventual[ycostlyforconsumers.
Legal Notice 110 of 18th June 2013 and Gazette Notice 12856 of 5th September

2013

22. On 1g June 2013, the cabinet secretary/.Nationa[.TreasurY is-sled a Legal

Notice (L.N 110) that required atl excisabte goods except motor vehictes

manufactured in or imported into Kenya to be affixed with excise stamps.

23. On 05 September 2013, the Commissioner-General of KRA issued Gazette

Notice number (GN) 12856 that prescribed the price of an excise stamp to be

one shitting and fifty cents (Kshs'1'50)'
---------TThere was no-evidence thtt b-oth-l-.N]]0 and G:N-12856-wilre-Submitt-sd-by-the

Cabinet Secretary/ National Treasury and the Commissioner-General of KRA to
: " 

the Nationat Assembty for scrutiny contrary to section 11 (1) of the Statutory

lnstruments Act, 2013.

Financial imptication of implementing EGMS on cost of production

25. The speciaI audit established that though manufacturers had incurred

additional costs in instattation of the EGMS, they had absorbed the costs within

[heir profit margins instead of transferring the costs to the consumers for fear
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of [osing on the market share. The imptementation of the EGMS therefore
impacted on the cost of excisabte consumer goods.

26. Among the manufactures/importers interviewed, none of them availed any
evidence to indicate that the introduction of EGMS had resutted in doubte
taxation of the manufactures/importers.

Value for Money
27. Vatue for money auditing examines whether pubtic organizations or programs

have attained effectiveness, economy and efficiency in the management of
resources at their disposal.

28- The objective of estabtishing the EGMS was to bring in more excise tax payers
to increase tax cotlections by KRA that had been threatened by counterfeiting
of stamps and manufacturers under dectaring volumes of their products.

29. A review of data from KRA estabtished that as a resutts of imptementation of
EGMS in the year 2010, together with retevant statutory instruments introduced
in 2013, there has been a general increase in amounts of excise duty coltected
by KRA on Cigarettes, Spirits and wines by between 12% to 43% as foltows:

30. ln view of the foregoing, the speciat audit therefore conctuded that whereas
the acquisition of EGMS by KRA reatized effectiveness, there was no evidence
to proof that the process reatized efficiency and economy as measures of vatue
for m.ppey.

Committee idbservations

The Committee made the following observations:
-r.+

1. The 1@en KRA Deputy Commissioner Procurement and Suppties Services
interfe-red with the independence of the evatuation committee by issuing a
memo,.to the Chairman Evatuation Committee requesting a review of EOI
evatuation report "to etiminate the aspect of digitat sotutions" with an aim to
increaie the number of potential appticants. This raises doubt on the
objectivity of the evatuation report.

2. Further, the actions by the then Deputy Commissioner Procurement and
Suppties Services to atter the EOI tender by etiminating the aspect of digitat
sotutions amounted to change of substance of a tender contrary to section
59(3) of PPDA, 2005 that prohibits Procuring Entities from atterpiing to have
the substance of a tender changed after the deadtine of submitting tenders.

3. The tender was thereafter terminated in September 2011 due to budgetary
timitation an indication that KRA commenced the procurement process without
co.nfirming that sufficient funds were avaitabte contrary to section 26(6) of the
PPDA, 2005 that prohibits procuring entities from commencing any
procurement procedure until it is satisfied that sufficient funds have been.

4. The second procurement (EGMS ll) tender number KRA/HQS/lCB-03712011-ZO1Z
commenced in March 2012 and conctuded in December 2012 with the award of
the contract to SICPA Securfty Sotution SA. KRA and SICPA Security Sotution SA
entered into contract for suppty of Security Printed Revenue Stamps,Track and
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Trace Software Sotution and lntegrated Production Accounting System for a

period of five (years) at a contrac.t sum of Euros 47,471 ,464 .'-

(Kshs.4,808, 1 34, 887).

5. On 15 May 2015, the KRA tender committee approved termination of the

contract between KRA and SICPA Security Sotution SA on the ground that the

contract coutd not cover the extended scope of excisabte goods provided for

under L.N1'10 of 18 June 2013. Variation of the existing contract coutd have

exceeded the twenty-five percent (25%) attowed in section 9 of the Pubtic

Procurement Amendment Regutations, 2013 (L'N 106)'

6. KRA initiated the thirtl procurement (EGMS lll) tender number

KRA/HQS/DP 142317014-7015 as a direct procurement invotving negotiation

with SICPA Security Sotutions SA. The negotiations cutminated into a contract

between KRA and SICPA Security Sotutions SA for suppty of the EGMS at a

contract sum of a minimum Kshs.15,gO9,7g3,482.OO and a maximum of 'i

Kshs. 17,156,333,818.00 (depending on number of orders made by KRA) for a

period five (5) Years.
7. The tender committee' cited existence ,of proprietary software that had been

procurect unrjer the conti'act clated Decembei'2012 as a rationate for engaging

in direct negotiations with slcPA Security sotutions 5A.

8. On 18 June 2013,.ther Cabinet Secretary/National Treasury issued a Legat ,

Notice (L.N 110) tl-rat r"equired att excisab(e goods except motor vehictes

manufactured in or imported irrto Kenya to be affixed with excise stamps

There was no evidence that both L.N 110 and G.N 12855 were submitted by the

Cabinet Secretary/ National Treasury and the Commissioner-General of KRA to

the National Assembty for scrutiny contrary to section 11(1) of the Statutory

lnstruments Act,2013. This meant that the Legat Notice and Gazzete notice

were nutl and void.
g. Whereas the acquisition of EGMS by KRA, reatized effectiveness,. there was no

' evidence to proof that the process reatized efficiency and economy as

, measures of vatue for money since the contract was singte sourced hence

lacked competitiveness.
1O.There was no evidence that KRA had done credibte due ditigence before

commencing the procurement process for the EGMS'

--+5{epA-5A-irad-r.efused-to-eompty-wit{r-the-r'equest-from-t-he-Offjee-of-{r'rdi{6p- - 
-General to be furnished with detaits of stamp costs in other jurisdictions where

-- the company oPerates,

MIN/P|C/3 OO12O18: BRIEF ON THE SPECIAL AUDIT ON UNENTERED

CONTAINERS DESTINED FOR NEIGHBOURING COUNTRIES

The Auditors informed the Committee that Terms of Reference for the specia[ audit

had been devetoped. The Office of the Auditor General had dispatched officers to

undertake the speciat audit.

6



The auditors had sought the assistance of lT experts to audit the lT systems being
used at the port in Mombasa.

The Auditors stated that the audit witt be compteted in December 201g.

Committee Resolution

The Committee resolved that the Auditors shoutd expedite the process given the fact
that the matter invotves neighbouring countries who are seeking a swift resolution to
determine the whereabouts of the containers.

MIN/PlC/3O1t2o18: ANy OTHER BUSTNESS

No other business arose.

MIN/PICI3 O2I2O18: ADJOURNMENT

The meeting was adjourned at five minutes twetve O'ctock.

Signed. Date . /il.9.4.wY:tlThe n. ullswamad Sharrif Nassir, MP

(Chairperson)
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MIN/NA/Plct2O18t287: PRELIMINARIES

The Chairperson catted the meeting to order at thirty five minutes past ten O'ctock

fottowed by a word of prayer from Hon. James Githua Wamacukuru, MP'

MIN/NA/PlCl2O18/288: CONFIRMATION OF MINUTES

Minutes of the previous meetings were as fottows:

1) Minutes of the 50th sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Pau[ Kahindi

Katana, MP and seconded by the Hon. Zachary Thuku, MP'

2) Minutes of the 51st sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Pau[ Kahindi

Katana, MP and seconded by the Hon. Zachary Kwenya Thuku, MP.

3) Minutes of the 52nd sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Zachary

Thuku, MP and seconded by the Hon. Zachary Kwenya Thuku, MP.

4) Minutes of the 53'd sitting were confirmed as a true record on the proceedings

and as signed by tlre Chairman after being, proposed by the Hon' Pau[ Kahindi

Katana, MP and seconded by the Hon. Zaclrary Kwenya Thuku, MP.

5) Minutes of the 54th sitting were cr:nfii'med as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' Zachary

Kwenya Thuku, MP and seconded by the Hon. Abduttswamad sharrif, MP.

6) Minutes of the 55tr' sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' James Githua

Wamacukuru, MP and seconded by the Hon. Mohamed Hire Garane, MP'

7) Minutes of the 56th sitting were confirmed as a true record on the proceedings

and as signed by the Chairman after being proposed by the Hon' James Githua

Wamacukuru, MP and seconded by the Hon. Mohamed Garane Hire, MP'

8) Minutes of the 57th sitting were confirmed as a true record on the proceedings

and as signed by the chairman after being proposed by the Hon' Mohamed

Garane Hire, MP and seconded by the Hon. Pau[ Kahindi Katana, MP'

MtN/NA/P!C|20181289: MATTERS ARISING

Under the attendance in the 57th sitting, it was observed that the Hon. Jam

-- -Wamacukuru was erroneously recorded as absent with apotogy instead

present. The secretariat was asked to rectify'

es Githua
of being

PRoCUREMENToFEXCISABLEGooMSMANAGEMENT
SYSTEM (EGMS)

i
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The Hon. Joshua Kutuny, MP appeared before the Committee and presented the
fottowing of the procurement of imptementation of the EGMS:

1) The matter had been partiatty handted by the PIC in the 11th partiament which
recommended for a forensic audit. The Auditor General subsequentty audited
the matter and reported to Parliament at a time when the 11th partiament had
gone on recess sine die. This meant that the matter was discussed by the House
afterwards.

2) The Tender for the instaltation of the EMGS by the KRA was irregutarty awarded
to the SICPA (a Switzerland company) on three fronts: KRA had no budget for
the same leading to two canceltations after advertisements and award; it was
singte sourced; it was a duptication of the work done by KEBS; and it was too
expensive

3) The regutations authorizing taxation of Kshs. 1.50 per bottte were never
discussed and approved by the National Assembty as per the Statutory
lnstruments Act rendering their existence nugatory and in breach of Articte 94.

4) lmptementation of the EGMS wit[ see SICPA cottect Ksh.45 mittion daity; an
amount that witt reach Kshs.81 bittion in 5 years against a contract sum of
Kshs.17 bittion. This means that a whopping batance of Ksh.64 bittion witt go to
SClPA.

5) tn other countries such as Brazil and morocco, such system is imptemented at a
cheaper rate.

6) SCIPA's reputation wortdwide is questionabte as it was facing corruption
charges in Brazit, and that it was rejected in both Morocco and Tanzania. This
means that KRA did not do due ditigence before awarding the contract.

7) lmplementation of the EGMS system was scheduted for a rotl out on 1't August
2018 despite the matter being active in the Supreme Court. lts rott out witt
force manufacturers to change their designs to conform with it at huge cost
that witt eventuatly be forwarded to tie currentty overtaxed consumers.
Furthermore, muttinational companies such as coca cota have been exctuded
from imptementation the system. This indicates that there was preferential
treatment in imptementing the system to the detriment of the [oca[ infant
man ufacturing compan ies.

8) KRA has continued to intimidate the manufactures that have had a difference
of opinion on the implementation of the System.

3



9) The committee shoutd expedite its enquiry into the matter. ln the meantime,

it was his prayer that the committee requests the KRA to detay imptementation

of the system pending cletermination of att the issues surrounding it.

The Hon. Member finatty tabtecl the fottowinq doo.rments to the Committee:

1) 11th Partiament PIC's exit report

2) A document from KRA to the 11th Partiament PIC exptaining the justification of

the EGMS, procurement process of the EGMS; cost of instattation of the system;

stakehotder consuttations on the EGMS; charge per stamp and Project system

ctarification from KEBS

3) Legat Notice No. 110 dated 18th June 7A13 gazetting the Customs and Excise

(Excisabte Goods Management system) Regutations, 7-013

4) Gazette notice 12856 dated 9th September 7013 from the Commissioner

General of KRA gazetting Kshs. 1.50 per bottte

5) A memorandum from KAM t"o the PIC dated 7th August 2016

6) A document indicatinq various malpractices of SICPA across the wortd.

Committee resolution

o The matters presented were weighty and that the witt be expedited;

, The auditor shoul,C prepare a tlrorough brief orr atl the issues touclring the

matter and present it to the Comnrittee on Weclnesclay 1'tAugust 2018.

n The Committee witt nrer:t with the (or,rmissioner Generat of KRA on 7th August

2018 to get to tlre bottorn of the matter'

MIN/NA/Plcl2}18t291: ANYOTHERBUSINESS

The Chairman read a tetter from the Commissioner Generat of KRA indicating that he

witl not attend the schecJulec committee nreeting on 31't July 2018 due to exigencies

of duty out of the country. ln the said letter. the Commissioner General requested the

Committee that he appears on 7th Auqust 2018; a request that the Committee

subsequenttY granted.

MtN/NA/PlCl2018/292: ADJOURNMENT

The meeting was adjourned at t.hirty two minutes paSt eteven o'ctock.

Cr I tir\ \u
..\. I

(
Signed..

on. llswamad Sharrif Nassir, l/rF
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(Chairperson)
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1 Executive Summary

introduction

1'1'1 on 12 october 2016 the cterk of the NatjonaI AssembLy vide letter reference
KNA/PlClcoRR/201 6/ 172, requested the Auditor-General to conduct a forensic audit
on the Kenya Revenue Authority (KRA) tender number KRA/HQS/Dp-473/2014-2015 for
provision of Excisabte Goods Management system (EGMS).

1.1.2 The [etter required the audit to address the fottowing issues:

n Review the procurement process of the Tender with focus on technica[ and
evatuation of bids;

Justification for Direct procurement of the Tender;

Due ditigence report on slcpA s,A, the company awarded the contract to suppty the
revenue stamps, with emphasis on the countries that have reported chattenges
with SICPA TRACE system supptied by SICPA SA. These inctude Brazi[, Atbania,
Turkey, Phitippines, Morocco and USA;

Comptiance of the tendering process with the Constitution, the pubLic procurement

and Disposal Act, ZOO5, Procurement Regutations, 2006, Statutory lnstrument Act,
2013 and any other appticabl.e Act of partiament;

LegaI and financial imptication of not submitting Legat Notice 110 of 1g June 2013
and Gazette Notice No. 12856 dated 05 September, 2013 by Cabinet Secretary
NationaI Treasury and Commissioner Generat, Kenya Revenue Authority
respectively, for partiamentary scrutiny as required by Statutory lnstrument Act of
2013;

I 'l
t

o

o

6

o

o

o

Vatue for Money Audit of the EGMS;

Ascertain the concerns of doubte taxation to the manufacturers of exercisabte
goods;

Financia[ imptication of the system on the cost of excisabte goods; and

Any other audit issue retating to the tender.
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1.j.3 The special. audit transformed the aforementioned issues requested by the Cterk into

the foLtowing Terms of Reference (TORs) that guided the audit process'

Historica[ background of the EGMS;

Review of procurement process in tine with the PPDA 2005, and the Statutory

lnstrument Act, 2013;

Review of Legat Notice Number 110 of lBth June 2013 and Gazette Notice 17856 of

5th September 2013;

I

o

g

A,ppl,ication of the system; and

o Vatue for Money

1.1.4 Appendix I detaits how the issues raised by the Cterk to the National Assembty were

transformed into the above TORs

"i"? filll+o:l':iv,es i-i,i' rli':e a:;'lii-

1.2.1 The objectives of the audit was to review the project imptementation process of

EGMS in tine with the issues raised by Cterk of the Nationat Assembty to ascertain any

irregutarities and non-comptiance with the statutory and [egaI provisions and

recommend action to be taken'

j] !,:i:pe ,:if lijtlt'ii a:r.'l si.-,ir..tr-i.:.1i-,:- v;': i:i;,i' ; :i-'f,:-,':

1 .3.1 The special. audit reported on; historicat background of the EGMS, review of

procurement process in tine with the PPDA 2005, review of the process of devetoping

Legal. Notice 110 of 18th June 2013 and Gazette Notice 12856 of 5th September 2013

and financiaI impLication of imptementing the system on the cost of excisabte

consumer goods.

1.3.2 The speciat audit report is structured as fottows

1) Executive SummarY;

7) Detaited rePort;

o

o



i

3) Deta'iled findings; and

4) Appendices

1'3'3 The report shoutd be read in its entirety in order to comprehend futty the approach to
and findings of our work. The report has covered anatysis and facts as understood,
with the aim of informing the Pubtic lnvestment Committee for decjs.ion making.

',i",1 ${ey fip6n*t

ts'0istonical Backgnounci of iljr(rfli\S

1'4'1 During the period 2003-2010, KRA retied on a manual method of affixing Excise and
Revenue stamps on excisabte goods that was onty Limited to tobacco, wines, spirits
and beer. This method experienced rampant counterfeiting of stamps resutting in
manufacturers under dectaring votumes of thejr products teading to under coltection of
excise tax.

1.4.2 ln this regard, a detegation of KRA officiats visited Brazitian lntand Authority to learn
the benefits of imptementing a comprehensjve excise stamps management system. The
team estabtished that Brazil had put in ptace a system known as SCORpIOS that was
used for integrated control and tracking of cigarettes production and that there was a

possibitity to customize the system to respond to specific chattenges in the Kenyan
Market.

1.4.3 We were not availed any explanation/justification on why KRA opted to visit onty
Brazil and not any other Country yet several other countries such as Albania, Turkey,
Phitippines, Morocco, Canada and USA (Catifornia and Massachusetts States) had
implemented a very simitar system.

Review of procuremeni: i:,rocess
1.4.4 Procurement of EGMS commenced in the year 2010 and was done at three levels as

noted betow:

1.4.5 The first procurement, tender number, KRA/HQS/o60/2010-2011(EGMS l) commenced

in August 2010 when an expression of interest was advertised by KRA. Tenders were
subsequentty issued in June 20'11 where SICPA Security Sotutjons SA emerged as the
onty quatifying bidder.
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1.4.6 The specia[ audit establ.ished a case where the then Deputy-Commissioner,

procurement and Suppl.ies Services interfered with the independence of the Evatuation

Committee by issuing a memo to the Chairman of the Evatuatjon Committee

requesting a review of EOI evatuation report "to eliminate the ospect of digitol

salutions" with an aim to increase the number of potentiat appticants. This raised

doubt on the objectivity of the evatuation report'

1.4.T Further, the actions by the then Deputy-Commissioner, Procurement and Suppties

Services to atter the EOI tender by etiminating the aspect of digitat sotutions

amounted to change of substance of a tender contrary to Sectjon 59(3) of PPDA, 2005

. that prohibits procuring entities from attempting to have the substance of a tender

changed after the deadtine of submittjng tenders'

1.4.8 The tender was thereafter terminated in September 7011 due to budgetary

Limitations, an indication that KRA commenced the procurement process wjthout

confirming that sufficient funds were avaitabte contrary to Section 76(6) of the PPDA,

2005, that prohibits procuring entities from commencing any procurement procedure

untit it is satisfied that sufficient funds have been attocated for such purpose.

1.4.g The second procurement (EGMS ll) tender number KRA/HQS/lCB'037 /2011-7017

commenced through an lnternational Competitive Bidding process in March 2012. The

tender process conctuded in December 7012 with the award of the contract to SICPA

Security Sotution SA.

1.4.10 Consequentty, KRA and SICPA Security Sotution SA entered into contract for suppty of

Security Printed Revenue Stamps, Track and Trace Software Sotution and lntegrated

production Accounting System for a period of five years at a contract sum of

Euros4l,471,464 the equivatent of Kshs.4,808,134,887 .

1.4.11 On 1B June 2013, the Cabinet Secretary in charge of the Nationat Treasury issued Legal

Notice number 110 (L.N 110) that expanded the scope of items to be covered under

the EGMS to jnctude att excisable goods except motor vehicles manufactured in or

imported into KenYa.

t
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1'4'12 on 15 May 2015, the KRA Tender Committee approved the termirratjon of the contract
between KRA and SICPA Security Sotution SA, on the premise that the contract coutd
not cover the extended scope of excisabte goods provided for under L.N1.l0 of lBrh
June 2013. Variation of the existing contract coutd have exceeded the twenty-five (25)
percent threshold attowed under Section 9 of the Pubtic procurement Amendment
Regutations, 2013.

1'4.13 consequently, KRA initiated the third procurement (EGMS lll) tender number
KRA/HQS/DP/423/2014-2015 as a direct procurement invotving negotiation with SICpA

Security So(utions SA.

1'4.14 The negotjations sought to expand the scope of the contract awarded in December
2012 (EGMS) to incLude additional items introduced by the Cabinet Secretaryin charge
of the National Treasury vide Legat Notice 110 of 18th June 2013. Legat Notice 110 of
2013 required every package of the excisabte goods except motor vehicte,
manufactured in or imported into the country be affixed with an excise stamp.

1.4.15The negotiations cutminated into a contract between KRA and SICpA Security Sotutjons
SA for suppty of the EGMS at a contract sum of a minimum Kshs.15,g}g,Zg3,4g2 and a

maximum of Kshs.17,156,333,818 (depending on number of orders made by KRA) for a

period of five (5) years.

1.4.16 The Tender Committee cited the existence of proprietary software that had been
procured under the contract dated December 7012as a rationale for engagingin direct
negotiations with SIPCA Securities Sotutions SA. Accordingty, an alternative supptier
woutd have meant competting manufacturing businesses to insta1l a parattel software
which woutd not be cost effective for the manufacturers and eventuatty costly for
consumers.

1.4.17It was noted that may have been no consuttation between KRA and the National
Treasury with the manufacturers and importers prior to the imptementation and
before issuing the statutory instrument contrary to Section 5 of the Statutory
lnstruments Act, 2013 that requires pubtic participation in financia[ matters.

I
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1.4.18 On lBth June 2013, the Cabinet Secretary of the National Treasury issued a Legal

Notice that required al.l. excisabte goods except motor vehictes manufactured in or

imported into Kenya to be affixed with excise stamps.

1.4.19 On 05th September 7013, the Commissioner-General of KRA issued Gazette Notice

number 12856 that prescribed the price of an excise stamp to be one shitl.ing and fifty

cents (Kshs.1 .50).

1.4.20 There was no evidence that both Legal Notice 110 and Gazette Notice 12856 were

submitted by the Cabinet Secretary of the National Treasury and the Commissioner-

General of KRA to the Nationat Assembl.y for scrutiny contrary to section 11(1 - 4) of

the Statutory lnstruments Act, 7013.

Fir"lancial i:-Bf iic"*tic*.rr of i,;ir,;:tefirer'll?iig i:1{::ir;1,;i .ii''t [{.}5:l r;i' [:r'r'r'r,'ltl''::i,i*l."

1.4.21 The speciat audit estabLished that thouglr manufacturers had incurred additional costs

in instatl.ation of the EGMS, they had absorbed the costs within their profit margins

instead of transferring the costs to the consumers for fear of losing on the market

share.

1.4.2? lt was also estabtished that other than KRA, other Government Agencies such as

Kenya Bureau of Standards and Anti-Counterfeit Agencies (ACA) had set up muttiple

authentication systems which resutted in increase in the cost of doing business.

1.4.23 Among the manufactures and importers interviewed, none of them avaited any

evidence to indicate that the introduction of EGMS had resutted in doubte taxation of

the manufactures/i mPorters.

:ii' ;-,ii;i-1;'ir : :- i',:ir;r;'1,1',

1,4.2-4 Value for money auditing examines whether pubtic organizations or programs have

attained effectjveness, economy and efficiency in the management of resources at

their disPosat.
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1'4'75 The objective of estabtishing the EGMS was to bring in more excise tax payers to
increase tax cottections by KRA that had been threatened by counterfeiting of stamps
and manufacturers under dectaring votumes of their products.

1'4'264 review of data from KRA estabtished that as a resutts of imptementation of EGMS in
the year 2010, together with retevant statutory instruments introduced in 2013, there
has been a significant increase in amounts of excise duty cotlected by KRA on
cigarettes, spirits and wines by between 12 per cent to 43 per cent.

1'4'27 ln view of the foregoing, the special audit therefore noted that whereas the
acquisition of EGMS by KRA reatized effectiveness in terms of increased collection,
there was no evidence to prove that the process either reatized or did not reatize
efficiency and economy as aspects of vatue for money.

'd .5 lrregularities and Cuipabili.iies

The fottowing irregularities were observed during the audit:

substance of the EOI

for tender number
J(RA/HQs/060/2010-
2011 by authorizing
elimination of the
aspect of digitat
sotutions during
tender evatuations

the
prohibits Procuring Entities
from attempting to have the
substance of a tender changed
after the deadtine of
submitting tenders

se(3) PPDA, A

Commissioner,
Procurement

and Suppties

Services, Ms.

Grace Murichu

The then
Deputy evidence of money tost,

the then Deputy.
Commissioner,
Procurement and

Supplies Services
directed the Evatuation
Committee on 16th May
201 1 to review
evaluation report to
eIiminate the aspect of
digitaI sotutions thus
changing the substance
of the tender.

Though there was no

Faiture to ensu
sufficient funds were
avaitabte prior to
initiating the 1st

procurement of EGMS

tender number
KRA/HQS/060 /2010-
2011

re at
2005 which states a procuring
entity sha[[ not commence
any procurement procedure
until it is satisfied that
sufficient funds have been set
aside in its budget to meet
the obtigations of the
resutting contract.

n ) of the Act Contract sum
of Euro

20,090,700
Deputy-
Commissioner,
Procurement
and Suppties
Services, Ms.

Grace Murichu

then

evidence of money lost,
the then Head of
Procurement faited to
ensure avaitabitity of
adequate funds prior to
initiating the
procurement process.

ugh ere was no

11



The CS and the
Commissioner GeneraI

faited to submit Legal

Notice No '1 10 of 18 June

2013 and Gazette Notice

No. 12856 of SePtember

201 3 respectivetY to
Partiament for ScrutinY

contrary to Section 1 1 of

the Statutory
lnstruments Act, 2013.

Cabinet
Secretary for
Nationat
Treasury and

Commissioner-
Generat, KRA

N/ASection 1 1 of the Statutory
lnstruments Act, 2013 requires

Cabinet Secretary resPonsibte

for a regutation-making
authority to ensure Statutory
lnstruments are submitted to

Partiament for ScrutinY

Fai[ure to submit
Legat Notice No 1 10 of

18 June 2013 and

Gazette Notice No.

17856 o'f September

2013 for Partiament

for scrutinY as

provided in the
Statutory lnstrument
Act of 201 3.

1.6.1

1.6.2

prior to imptementation of EGMS, KRA used a manual method of affixing stamps on

excisabte goods. This method was less effective as it experienced rampant

counterfeiting of stamps that ted to loss of revenue. KRA therefore made three (3)

attempts to procure a system to address these issues. The finaL attempt resutted in

the KRA engaging in direct negotiations to obtain the system from SICPA Security

sotutions 5A. The negotiations cutminated into a contract between KRA and SICPA

Security Sotutions SA for suppty of the EGMS at a contract sum of a minimum

Kshs.15,g}g,793,4B2 and a maximum of Kshs.17,156,333,818 (depending on number of

orders made by KRA) for a period of five (5) years. The Tender Committee cited the

existence of proprietary software that had been procured under the contract of

December ZO1Z as a rationate for engaging in direct negotiations with SIPCA Securities

sotutions sA. Accordingty, an atternative supptier woutd have meant competting

manufacturing businesses to instatl a parattel software which woutd not be cost

effective for the manufacturers and eventuatty Costty for consumers'

The Cabinet Secretary/The Natjonal Treasury and the Commissioner-GeneraL of KRA

issued LegaL Notice number 110 and Gazette Notice number 12856 respectivety that

prescribed the price of an excise stamp to be one shitting and fifty cents (Kshs.'l'50)

without submitting the two statutory instruments to Parliament for scrutiny contrary

to Sectjon l1(l)of the Statutory lnstruments Act, 2013. Atso, the specia[ audit noted

that the procurement process was characterized by certain viotations of the Pubtic

^^tt-



Procurement and Disposal Act, 2005, which inctuded initiation of procurement process
without adequate funds, change of substance of the tender and attempts to interfere
with the independency of render Evatuation comm.ittee.

1'6'3 The special audit noted that the breakdown of per unit pricing of stamps of Kshs.1.50
per stamp comprised of the foltowing components:

However, the pricing of Kshs.'1.00 per stamp was the total cost of a stamp whjch
exctuded the Software platform and Production Line Accounting. Further, SICpA SA

indicated they coutd not disclose information in regard to pricing of stamps for other
countries and/or Revenue Authorities due to existing confidentiatity agreements
between SICPA and various Revenue Authorities in other countries. Under the
circumstance, it was not possibte to compare the pricing of stamps for various
excisabte products in various countries.

'l "7 Recomnrendations

1 .7.1 KRA shoutd put in ptaces measures to ensure that prior to jnitiating any procurement,

a market survey is conducted to estabtish the average market price of goods/services.

This witt enhance [inkage between budgeting and ptanning that witt in turn ensure no
procurement is initiated without evidence of adequate funds. KRA shoutd also ensure
that it promotes competition white procuring goods and services as a way of enhancing

efficiency and economy in utitization of pubtic funds. Further, KRA shoutd put in ptace
measures to discourage the Procurement and Suppties Department from giving
instructions to the Evaluation Committee to atter evatuation resutts as this is

considered as interfering with the independence of the Evatuation Committee against
the spirit of the Public Procurement and Disposat Act, 2005.

Stamp cost 0.61

Software ptatform 0.31

Production ne Acc o U n no5 0. s8

Tota[ cost 1.5

13



1.7.2 The Cabinet Secretary in charge of the National Treasury and the Commissioner'

General of the KRA shoutd liaise with the National Assembty to regutarize the non'

compliance concerns of Legat Notice Number 110 and Gazette Notice Number 12856 to

avoid any titigation for contravening statutory and legistative provisions. The Cabinet

Secretary in charge of the National Treasury and the Commissioner-Generat of the KRA

shoutd atso tiaise and consutt with the manufacturers and importers affected by the

implementation of the EGMS system to avoid the risk of manufacturers incurring

losses/ increase in prices of excisabte products. Further, various Government Agencies

invotved in fighting of counterfeit products shoutd consider coming up with a universal

stamping regime to etiminate the muttipte stamping systems that may end up

increasing the cost of production for investors in Kenya.

("

FCPA EDWARD R. O. OUKO, EBS

DITOR - ERAL

30 JUNE 2017

i
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2.1

2.1.1

2 DETA.ILED REPORT

2.1.2

Eackgrouird

The Kenya Revenue Authority (KRA) was estabtished in 1995 under KRA Act, Chapter
469 of the Laws of Kenya to provide the government with facititative agency services
for coltection and receipt of a([ revenue.

Its main functions is to assess, cotlect and account for att revenue in accordance with
the laws and advice the government on atl matters retating to the administration of,
and collection of revenue under laws and provisions set out.

2.1.3 Excise stamps were introduced in 2003 and were rotted out in three (3) phases as

fottows; Phase l: effected in 2003 and covered tobacco products onty, phase ll:
effected in 20A7 covering tobacco, wines and spirits and phase lll: effected in ZO1Z

covering tobacco, wines and spirits but the scope was expanded to inctude both excise
stamp and Track and Trace system used by KRA for monitoring the production and

distribution of the products in the market.

2.1 .4 Reports at KRA indicated that in the year 2OOg, there was rampant counterfeiting of
stamps and atso some manufacturers were under dectaring votumes of their products

with a view to evade excise tax. Further, the stamps tacked security features and it
was therefore difficult to differentiate counterfeit from real stamp.

2.1.5 ln view of the aforementioned weaknesses, in the year 2010 KRA made a decision to
review the excise stamps programme with a view to introduce a more retiabte
framework.

2"?

2.2.1

lntnocjuction

On 12 October 2016 the Cterk of the Natjonat Assembl.y vide letter reference
KNA/PlClcoRR/2016/ 172, requested the Auditor- General to conduct a forensic aud.it

on the Kenya Revenue Authority (KRA) covering various issues.

2.2.2 The special audit transformed the issues raised by the Cterk into the fotLowing five (5)

Terms of Reference (TORs) as summarized betow and detaited in Appendix l.

o Historica[ Background of the EGMS;

15



o

e

Review of Procurement process in line with PPDA 2005, and other Statutory

lnstrument Act 20'13;

Review of Legal Notice 110 of 18th June 2013 and Gazette Notice 17856 of 5th

September 2013;

Apptication of the System; and

Vatue for Money.

':1,: rl:l-.i:,r'; r,ii:)i'k

The audit reviewed the procurement and project management processes of EGMS

focusing on: HistoricaI Background of the EGMS; Review of Procurement process in

[ine with PPDA 2005, and other Statutory lnstrument Act 2013; Review of Legal Notice

number 110 of 18th June 2013 and Gazette Notice 12856 of 5th September 2013,

apptication of the system and Vatue for money.

o

3'f

2.3.1

Source of information and audit procedures:

7.3.7 We obtained information based on the fottowing audit procedures

a) Document examination: several documents were reviewed in the course of the

audit. These inctuded tender processing minutes and payment vouchers;

b) Data analysis: of information cottected from manufacturers regarding the cost

imptication of the EGMS on prices of goods;

c) Site visit: The special audit conducted site visit at SICPA SA in Switzertand on 22

and 23 May 2017 and met SICPA SA Management team; and

d) Key members of staff from finance, procurement and administration were

interviewed as a way of gathering information.

2.3.3 Officers interviewed during the speciat audit were identified depending on the

rote they ptayed as indicated betow:

Table 1: List of persons interviewed

77 March2017KRA Commissioner -Support ServicesMr. E.K. Saina

16



7 Mr. Reuben Kiprono KRA rocurement 27 March7O17

3 Mrs E.N. Kingori KRA Rtd Sen or Deputy Cornmissioner
Finance then -Secretary Tender
Committee

28 March 2017

4 Ms. Alice Owuor KRA Rtd Com sstoner then -

Chairman Tender Committee
28 March 7017

5 Ms Grace Muricho KRA Deputy lssloner
Procurement and Suppties
Secretary Tender Committee

28 March 2017

6 Mr. Caxton Ngeiyo
Masudi

KRA I Manager Ma
Survei ltance Division Domestic
Taxes Department

28 March2017

8 Mr. Nick Wambugu Office of
the
President

Then Chairman
lnspection and Acceptance
Committee Member

28 March 2017

9 Mr. Jutius Yiega KRA SAC ICT - Chairman lnspection
and Acceptance Committee

28 March 2017

10 Ms. Jane W. Mwihia KRA AC -Human urce Vice
Chairperson lnspection and
Acceptance Committee

78 March2017

11 Ms. Philgona
Wairimu Nganga

KRA Commissioner -legaI 79 March7017

12 Mr. SamuelAboge KRA Deputy Commissioner -
Domestic Revenue - Then
Chairperson Evatuation
Committee

29 March2017

7.3.4 During the site visit to the Headquaters of the SICPA, SA based in Lausanne

Switzerland, the special audit team met the fottowing SICPA SA Management staff on

23'd and 24th May 2017.

Table 2: SICPA Management team present during site visit

ippe Amon Chairman and CEO

17



Executive President and CCO7 Mr. Bruno Frentzel

Regional Vice President Business Devetopment Africa &

Managing Director
J Mr. Michete Castegnaro

Chief Commerciat Officer, Government Security SotutionsMr. Eric Corbier4

Head of Group Corporate Services and Group Genera[
CounseI

Mr. Richard Frey5

Director Operations & Suppty Chain Government Security
Sotutions

6 Mr. Cedric Siebenmann

RegionaI Coun se[, Government Security Sotution7 Mr. Ben Sapin

Printing Sotutions & Technotogy Manager , Government
Security Sotutions

8 Mr. Dorninique Bethenod

Design and lntegration ManagerSecurity lnks Sotution9 Mr. Thomas Morisot

Chief Commercia[ Officer, Government Security Sotutions10 Mr. Eric Corbier

Director Corporate Affairs11 Ms. Christine Macqueen

i.'i,lhaileng'e:r ei;,-l ii:i''j';ai:i'lns

2.4.1 KRA management did not avaiI lnspection and Acceptance Minutes for Track and Trace

software and lntegrated Production Accounting System.
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3 DET'AIE-ED FINDONGS

3.1 hlis:iorical Bscilgrour:.i o,' [.G,,A"S

3.1.1 Excisable tax is a duty imposed on goods & services manufactured in Kenya or

imported into Kenya. The 1't schedute of the Excise Duty Act, 2015 specifies the goods

and services that are currentty subject to Excisabte tax as detaited in Appendix ll.

3.1.7 KRA requires that excisable goods and services be affixed with Excjse and Revenue

stamps as evidence of payment of excise tax. During the period 2003-2010, KRA retied

on a manual method of affixing Excise and Revenue stamps on excisabl.e goods that

was onty limited to tobacco, wines, spirits and beer.

3.1 .3 However, this method experienced numerous challenges including; rampant

counterfeiting of stamps and manufacturers under declaring volumes of their
products leading to under cotlection of excise tax. Further, the stamps lacked

security features in that it was difficutt to tel[ counterfeit from real stamp,

3.1.4 As a resutts of the aforementioned weaknesses of the Excise and Revenue stamps

system, a detegation of KRA officials visjted Brazitian lntand Authority from the 20 to

24 Aprit 7010 to learn among other tax management issues, the benefits of

imptementing a comprehensive excise stamps management system. The team

comprised the then Commissioner-General Mr. Michael Waweru, Commissioner of

Large Tax Office, Mr. John Njiraini, Deputy-Commissioner of lCT, Mr. Ezekiel Maina

and Mr. Caxton Masudi Ngeiywo.

3.1.5 The team estabtished that Brazit had put in ptace a system known as SCORPIOS

(Sistema de Controte e Rastreamento da Producao de Cigarrittos) that was used for

integrated control and tracking of cigarettes production.

3.1.6 The team further noted that; there was a possibitity to customjze the system to

respond to specific chattenges in the Kenyan Market and that this coutd be attained

through KRA ftoating Expression of interest (EOl) to compare various existing systems

in the market. ln addition, the KRA was to ensure imptementation of the system was

supported by a specia[ legistation that specifies obtigations of various stakehotders.
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3.1.7 An independent research conducted by the specia[ audit and interviews with

Management of SICPA Kenya Ltd and the parent company SICPA SA based in

Switzertand estabtished that EGMS has and in certain instances, continues to be used

by governments in Brazit, Atbania, Turkey, Morocco, Canada and USA (Catifornia and

Massachusetts States). SICPA SA confirmed their footprint in over 180 countries.

3.1.8 The Cabinet Secretary in charge of the National Treasury issued a Legal Notice No.

110, EGMS Regutations on 18 June 2013. Section 3 of the EGMS Regutations requires

every package of the excisabte goods except motor vehicl.e, manufactured or imported

into the country to be affixed with an excise stamp of a type and in a manner

specified by the Commissioner. Prior to these regutations, onty tobacco, wines, spirits

and beer had an excise stamp.

i' l-c,: :-i i-,sl'::e nt Pl oc gss "ri' th e ;: {:.,'.^5

3.2.1 The procurement process for the EGMS commenced in 2010 as a resutts of the

chattenges encountered by the previous Excise and Stamp system. The special audit

estabtished that KRA made three (3) attempts to procure an EGMS during this period,

as fottows:

Table 3 : Attempts made by KRA to procure EGMS

3.2.2 The first procurement of the EGMS (EGMS l), tender number KRA/HQS/06012010-7011,

commenced in August 2010 with an advertisement for an expression of interest.

Tenders were subsequentty issued in June 2011 where SICPA Security Sotutions SA

1st Procurement
(EGM5 1)

August 2010-September
7011

KRA/HQS/060t2010
7011

Tender terminated due
to budgetary constraints

March -December 2012 KRA/HQs/rCB-
037 /7011-2017

Tender awarded to
SICPA Sotutions 5A for a

period of 5 years.

Tnd

Procurement
(EGMS il )

January 201 5 KRA/HQS/DP / 423/Z
014-7015

Triggered by LN 110 of
June 201 3 that
expanded scope of work
of EGMS ll to cover atl
excisabte goods exempt
Motor vehictes.

3'd Procurement
(EGMS ilr )

20



lt

{ , t '-

l emerged as the onty qualifying bidder. The tender was thereafter terminated in
September 2A11 by the procuring entity, citing budgetary [imitations.

3.2.3 The second procurement of the EGMS (EGMS ll), tender number KRA/HeS/lCB-

037 /7011-7012, commenced through lnternationat Competitive Bidding in March ZO1Z.

The tender process conctuded in Decemb er 2012 with the award of the contract to
SICPA Security Sotution SA for the suppty of Security Printed Revenue Stamps, a Track
and Trace Software Sotution, and an lntegrated Production Accounting System for a

period of five (years),

3.7.4 The third procurement of the EGMS (EGMS lll) tender number KRA/HeS/Dpl4Z3/2O14-

2015 was initiated in January 2A15, by engaging the existing service provider,
SICPA Security Solutions SA into a negotiation that resulted into a direct

Procurement. The negotiations sought to expand the scope of the contract awarded in

December 2012. The expansion of the scope of work was triggered by Legat Notice No.

110 of 2013 that required every package of the excisabte goods except motorvehicte,

manufactured jn or imported into the country be affixed with an excise stamp,

EGMS l, T'ender tr'{umber iffiAfl-liQ5/0,,3CI/?0'iA-ZAIX 'ioi' Frovisiars'l of Secunity
printing anlci Digftal Solurtions for revenLle jDrotectfon

3.2.5 The procurement process commenced with Expression of lnterest (EOl) to determine

/prequatify firms that had capabilities to participate in the tendering process after
which the prequalified firms were invited to submit bids through a request for
proposat (RFP)

Expression of lnterest (EOl)

3.2.6 The EOI was advertised on 19 August 2010 in The Peopte Daity newspaper and

indicated a ctosing date of 22 September 2010. There was no evidence that the EOI

was advertised in at least two (2) newspapers of wide national circulation, contrary

to section 78 (3) PPDA 2005.

3.2.7 A review of the EOI opening minutes established that tenders were opened on ZZ

September 2010 and twenty-one (21) firms detaited in Appendix lll submitted their
bids. The tender opening committee comprised; Mr. Cottins Mukongo - Chairperson,

1

tjr \
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Ms. Mary Wamatwa - SAC- Secretary, Mr. Patrick Wanjuki - Member and Mr. George

Wahome - Member.

3.2.8 On 11 October 2010, the fottowing KRA officers were appointed by the Commissioner

General to carry out evatuation of the EOI;

Table 4 : Technical Evaluation Committee for EOI of EGMS I

#1ffi
1 Mr. Samuet Aboge Chairman

7 Mr. James Ojee Member

3 Mr. Witfred Okemwa Member

4 Mr. George Muia Member

5 Ms. M A Wamatwa Procurement Secretari at

6 Mr. Reuben Kiprono Procurement Secretari at

3.7.9 The evatuation process commenced on 18 October 2010 and a report issued on 10

December 7010. A review of the technical evatuation report established that the

committee observed that it [acked background information on user department

needs and that the criteria for evaluation of the tender had not been provided.

3.7.10 The twenty-one (21) bidders were subjected to pretimirrary evatuation criteria to

determine whether or not they were responsive. A firm was considered responsive if it

produced evidence of the foltowing requirements: Artictes of lncorporation and

Structure; Registration and Accreditation Certificate; Detaits of the work performed in

the tast three years as prime contractor for Security Printing and Digital Sotutions;

Reference list of previous ctients for simitar contracts completed in the past three

years; Ptant and machinery jnformation and qualification and experience of key

personnet.
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3.2.11 The bidciers were also required to bid for both Provision of Security printing and
Digital Solutions for revenue protection. Sixteen (16) firms detaited in Appendix lV
were therefore considered non responsive as they faited to meet the pretiminary

evatuation requirements, white five (5) firms were deemed responsive, these were: De

La Rue Currency and Security Print Ltd; Authentix Limited; Edaps Consortium;

Filtrona PLC and SICPA Security Sotutions SA.

3.2.12 On 16 May 2011 the then Deputy-Commissioner in charge of Procurement and Suppl.ies

Services, Ms. Grace Murichu wrote a memo to Mr. Samuel Aboge the Chairman

Evatuation Committee requesting a review of the evaluation report to eliminate the
aspect of digitat solutions with an aim to increase the number of potentiat

applicants.

3.2.13 The special audit observed that the actions by the then Deputy-Commissioner in

charge of Procurement and Suppties Services to atter the EOI tender by etiminating the

aspect of digitat sotutions amounted to change of substance of a tender contrary to
section 59(3) of PPDA, 2005. The section prohibits Procuring Entities from attempting

to have the substance of a tender changed after the deadtine of submitting tenders.

3.7.14 Subsequentty, the evatuation report was reviewed on 30 May 2011 and the fottowing

four (4) additional firms initiatty considered non responsive for failure to inctude the

aspect of digitat sotutions in their bids were considered responsive; Tatt Security Print

Ltd; Madras Security Printers Private Ltd; American Bank note Co and Hotistic lndia

Ltd.

3.2.15 The evatuation committee recommended the nine (9) responsive firms to be

considered for invitation to Request for Proposat (RFP). On 2 June 7011, the tender

committee approved the nine (9) shorttisted firms to participate in the RFP.

Request for Proposats (RFP)

3.2.16 KRA sent a Request for Proposat (RFP) to the nine (9) prequatified firms. Tender

opening was done on 2 September 2011 and the fottowing six (6) out of the nine (9)

firms submitted their bids: Madras Security Printers Ltd; Authentic Dattas Corporate;

De La Rue Ltd; Hotistic lndia Ltd; Edaps Consortium and SICPA Security Sot. SA. The
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tender opening committee comprised Mr. Samuel K. Limo (Chairing), Mr. Caxton M.

Ngeywo, Mr. Harwings M. Omondi, Mr. Danje[ G. Wachira and Ms. Ann N. lrungu.

3.2.17 The bids were evatuated on 72 September 2011 at three levets: Determination of

tender responsiveness, vendor evatuation and technical evatuation. The evatuation

was done based on the firms' experience, profite, reputation and social obtigation.

Out of the six (6) bidders, one bidder, De La Rue Ltd was eliminated for failure to

submit Sworn Anti-Corruption affidavit as was required. The remaining five (5)

bidders proceeded to vendor evatuation stage,

3.2.18 Vendor evatuatjon entaited scrutiny of documents submitted to determine capabitity

of bidders in supptying the required procurement items. The maximum scores under

this criteria was a ten (10), and a cut off was set at an eight (8). The firms scored as

fottows:

Table 5 : Vendor Evaluation Score for RFP of EGMS I

3.2.19 Two (2) firms Authentix lnc. and SICPA Security Sotutions SA passed the vendor

evatuation criteria and proceed to technical evatuation stage. Technica[ evatuation

was conducted on the two (U responsive firms based on Security and design

requirement, coding requirements of revenue stamps, control and monitoring system

requirements and system and performance requirement.

6.2 Non responsiveMadras Security Printers

B.B ResponsiveAuthentix lNC.

4.6 Non responsiveHotistik lndia Ltd

4.7 Non responsiveEdaps Consortium

10 ResponsiveSICPA Security Solutions SA

', /.



3.2.20 The maximum score was eighty (80) and the cut off score for successfut bidder was

sixty-eight (68). SICPA Security Sotutions scored seventy-six (76) and was considered

responsive and therefore proceeded to financiaI evatuation white Authentix lnc. scored

forty-three (43) and was considered non responsive.

3.2.71 Financial evaluation was done on 4 October 2011 and the evatuation committee
recommended award of contract to SICPA Security Solutions SA at an annual cost of
Euro 6,696,900 and a total cost of Euro 20,09O,700 for the five years contract.

3.2.27 On21 October 7011, the KRA terminated the tender citing tack of adequate funds. The
Deputy Commissioner in charge of Procurement and Suppties Services, Ms. Grace

Murichu wrote to at[ the participating bjdders informing them that the tender had

been terminated. This implied that KRA commenced of procurement process

without having adequate funds in place contrary to section 26(6) of the ppDA Act
2005. This section prohibits procuring entities from commencing any procurement

procedure unti[ it is satisfied that sufficient funds have been set aside in its budget to

meet the obligations of the resutting contract.

EGItlIs 01, Internattona[,Conrr:etitive Bi.dcltng cencier riunrber-
o37/2o1'!-2012 for Fro*vistort of' Securnety [Dnimted R.erremue
I ntegnateci Frod uctioi'l E ccou nti ng'Jysie rrr

3.2.23 This tender was triggered by termination of the 1't procurement (EGMS l). The tender
was advertjsed on 30 March 2012 on the Daity Nation with a ctosing date of 25 Aprit
2012 which was latter extended to 30 May 2012. There was no evidence that the
tender was advertised at least twice in a newspaper of general nationwide

circulation contrary to section 54 (2) PPDA 2005.

3.2.24 Tender opening was done on 30 May 2012. The fottowing seven (7) firms submitted

their bids: Edaps consortium; Hotistic lndia Ltd; Security Printing Press; De La Rue

Ltd; Madras Security Printers; Authentix Dattas Ltd and SICPA Security Solutions SA. lt
was noted that most of these firms participated in the 1't procurement (EGMS l).

3.2.25 Evatuation of bids were done on 26 June 2012 at three levels; tender responsiveness,

vendor evatuation and technical evatuation. The evatuation committee comprised; Mr.

Samuel K. Limo (Chairing), Mr. Caxton M. Ngeywo, Ms. Ann N. lrungu, Mr. Harwings M.

KP-q/HQ5/lCB-

S'tamps and
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Omondi, Mr. Jeremiah Kinyua, Ms. Mary Wamatwa, Ms. Lorna Wataku and Mr. Mauti

Ombasa.

3.7.26 At tender responsive stage, successful bidders were required to provide two envetop of

the bids, PhysicaI Address, Tender Security, Power of Attorney, Manufacturers

Authorization Certificate of lncorporation, and a copy of Trading License. The

following four (4) bidders were eliminated as they did not meet the criteria set as

listed below:

Table 6 : Tender responsive Evaluation for EGMS ll

3.2.?7 The remaining three (3) bidders Holistic lndia Ltd, Madras Security Printers Private Ltd

and SICPA Sotutions SA were considered responsive and proceeded to the vendor and

technical evatuations. Vendor and technical evatuations were done based on company

profite, manageriaI and key personnet competency profite, financiaI resources,

physicaI faciUtates, experience, reputation and sociaI obtigations.

3.2.78 The Maximum score was set at sixty (60) marks white the cut-off score at fifty (50)

marks. SICPA Sotutions SA scored sixty marks (60) marks white Madras Security Printers

Private Ltd and Hotistic lndia Ltd attajned scores of thirty-three (33) and thirty (30)

marks respectivety. Since SICPA Solutions SA passed the cut off score, it proceeded

for financiaI evaluations.

1 Edaps consortium Did not submit two envetope bid and did not indicate

physicaI address.

7 Security

Press

Printing Did not submit two envetope bid, tender security, power

of Attorney and Manufacturers Authorization

Did not submjt tender security3 De La Rue Ltd

Did not submit Certificate of lncorporation and copy of

trading [icense

4 Authentix Dattas Ltd

.1.b



3.2.79 Financjal evatuation was done on27 June 2012, SICPA Security Solutions SA emerged
as the lowest evatuated responsive bidder and was recommended for award of
contract for supply of Security Printed Revenue Stamps, Track and Trace Software
sotution and lntegrated Production Accounting System for a period of five years at a

contract sum of Euro (€) 42,471,4.64 (Equivalent to Kshs.4,ss2,5l6,zzb )

3.2.30 KRA conducted due ditigence in Canada, Brazit, Turkey and the State of Catifornia,
USA, where SICPA, SA had detivered its services. Due ditigence was done vja emaits
send by KRA to the four (4) countries seeking confirmation on the various issues.

3.2.31 Att the four (4) countries gave positive response as foltows:

Table 7 : Due diligence report for EGMS ll

i

-i

1 Nature and va
contract

of Design,
production
and
distribution of
a new excise
stamp to
generate
approximatety
1.65 bittion
stamps

and provide
a track and
trace
system for
atl the
cigarettes
products in
Brazil at a
contract
sum of
575,000,000
per year

To lnstattation
and
operation of
Band roted
product
Tracking
system at a
contract sum
of
51 54,699,355
for five years

Cigarettes
tax stamps
utitizing
digitat
technotogy
ata
contract
sum of
59,500,000
per annum
for five
years

2 Satisfaction on the
services rendered

Satisfied Satisfied Satisfied Satisfied

3 Abitity to provide
goods and services
being procured
(Stamps, Track and
Trace Software &
lntegrated
Production
Accounting)

Satisfied Satisfied Satisfied Satisfied

?7



3.7.32 A review of the emaits estabtished that atl the countries gave positive response, the

special audit further circutarized audit requests to confirm with these countries and no

negative concerns were received from those who responded as at the time of this

audit report.

3.2.33 The tender committee meeting hetd on 26 November 2012, awarded the contract for

Printing, Suppty and Detivery of Security Revenue Stamps comptete with Track and

Trace System and lntegrated Production Accounting system to SICPA Security Sotutions

SA at a total cost o'f Euro4T,471,464, for a period of five years as fottows;

Table 88 : Price Summary Schedule for EGMS ll

3.7.34 KRA sent a notification of award to SICPA Solutions SA and [etters to unsuccessful

bidders on 14 December 2012. SICPA Sotutions SA accepted the award vide letter

dated 20 December 7017.

3.2.35 On 18 Aprit 2016, the KRA and SICPA Security Sotutions SA entered into contract for

Printing, Suppty and Detivery of Security Revenue Stamps comptete with Track and

Trace System and lntegrated Productjon Accounting system at a contract sum of

Euro4L,471,464 as summarized betow and detailed in Appendix V:

Security Printed Revenue Stamps Euros 20,341 ,464

Track and Trace Software Euros 10,450,000

Provision of Security Printing Revenue Stamps 20,341,4641

2 Provision of Track and Trace Sotution 10,450,000

00011,680,3 Provision of lntegrated Production Accounting

system

42,471,464Total (Kshs.)

lntegrated Production Accounting System Euros 1 1,680,000
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1 Stamps 1,010,477,740

2 Track and trace 171,676,573

3 lnstattation and maintenance 1 ,241,499,690

Total (Kshs) 2,423,599,993

Total (Euros)-1 Euro= Kshs.1 1 5 21,074,697

l

Total contract cost Euros 4?,471 ,464

Approx. (Kshs. 4, 808, 134,887)

3.2.36 The above items were delivered by SICPA SA to KRA on diverse dates between 27
March 2013 and 17 September 2015. KRA however, did not provide any evidence that
the lnspectjon and Acceptance Committee inspected and reviewed the goods and
services in order to ensure comptiance with specifications contrary to Regutation 17(3)
of the Procurement Regutations, 2006.

3.2.37 Records at KRA indicated that as at the tjme of comptetion of these specia[ audit, KRA

had paid SICPA Security Sotutions SA Kshs.2,423,588,g93 as summarized betow and
detaited in Appendix Vl. The payment records for EGMS 1 by KRA reconciled with
those at SICPA SA.

Table 9 : Payments made by KRA to SICpA for EGMS ll

3.2.38 The tender committee on 15 May 2015 approved termination of the contract with
SICPA Security Sotution SA. The reasons given for the termination of the tender was

that the current existing contract coutd not cover the extended scope of excisabte
goods provided for under Legal Notice 110 which required the EGMS system to cover
atl excisabte goods except motor vehictes.

,l
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3.2.3g On 17 Juty 2015, KRA wrote a letter referenced KRA/HQS/DP142312014-7015 to

SICPA Security Solution SA expressing its intentjon of termjnating this contract.

3.2.40 The Cabinet Secretary in charge of the Nationat Treasury issued Legal Notice No. 110

of 1B June 2013, (EGMS) Regutations that expanded the scope of the system so as to

cover atl excisabte goods except motor vehictes.

3.2.41 ConsequentLy, KRA formatl.y expressed its interest to terminate its existing contract

with SICPA Security Sotution SA for Printing, Suppty and Delivery of Security Revenue

Stamps comptete with Track and Trace System and lntegrated Production Accounting

system.

3.2.42 KRA initiated a negotiation processes with SICPA Security Solution SA for the

provision of Security Printed Revenue Stamps and lntegrated Production

Accounting, thus deemed a direct procurement for a sotution provider to cover the

expanded scope as per Legal Notice No. 110 of 'lSJune 2013.

3.2.43 On 15 May 2015, the tender committee approved the use of Direct Procurement

method for procurement of a contractor for Provision of Security Printed Revenue

Stamps and lntegrated Production Accounting system for the expanded scope.

3.2.44 However, Section 74 of the PPD Act, 2005 attows Procuring Entities to use direct

procurement if the fotLowing are satisfied: (a) There is an urgent need for the goods,

works or services being procured, (b) Because of the urgency the other avaitabte

methods of procurement are impracticat; and (c) The circumstances that gave rise to

the urgency were not foreseeabte and were not the resutt of ditatory conduct on the

part of the Procuring entitY.

3.7.45The Tender Committee cited the existence of proprietary software that had been

procured under the contract dated December 7017 as a rationate for engaging in direct

negotiations with SIPCA Securities Sotutions 5A. Accordingty, an alternative supptier

woutd have meant competting manufacturing businesses to instatl a parattel software

which woutd not be cost effective for the manufacturers and eventuatly costty for

CONSUMETS
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3.2.46 The negotiation committee comprised of Mr. Caxton M. Ngeywo, Mr. Hargwings

Omondi, Mr. Jeremiah Kinyua, Ms. Betty Kimeu and Ms. Jane Macharia Chege. Various

negotiations meetings were hetd between 7 January and 15 January 2015. SICpA

Sotution SA was represented by Mr. Bruno Frentzet, Mr. Giovanni Zucchetti, Mr.

Matthieu Cousteau, Mr. Christopher York, Mr. Brian Ligate and Mr. Christopher Essendi.

The negotjation meeting agreed on a reduction of the initiat offer price of Euro 13.61

per 1,000 stamps (exctusive of VAT) to Euro 13.75 per 1,000 stamps (exctusive of VAT)

being an aggregated usage fee for:

" The stamp (On paper or digital code on the product);

u The service for Track & Trace computerized system; and

" The integrated production accounting system.

3.2-.47 On 15 May 2015, the KRA tender committee awarded the tender for provision of

Security Printed Revenue Stamps and lntegrated Production to SICPA Security Sotution

SA, at a contract sum of a minimum of Kshs.15,909,293,482 (Euros.158,213,898) and a

maximum of Kshs.17,156,333,818 (Euros.170,615,399) for five (5) years. The

committee comprised Ms. Atice Owuor - Commissioner (Chairperson), Mr. Josephat

Omondi, Mr. P. Nyaga, Ms. W. G. Ng'ang'a and Mr. Ezekiel K. Saina.

3.2.48 On 21Juty 2015, the KRA sought ctarification from the Pubtic Procurement Oversight

Authority (PPOA) via letter REF: KRA/5 /PSS13l7l10 of the Direct Procurement.

3.2.49 KRA atso wrote to Soticitor-General vide letter ref KRA/5/8512/8/C/78 on the 24June

2015 to request for a review of the notification of award and diaft contract. The

Soticitor-General responded vide letter ref AG/CONFlT/6161 VOL Vlll (34) dated 1 Juty

201 5 advising that KRA adheres PPDA, 2005 and that the draft contract was in order.

3.2.50 On 30October 2015, the KRA and SICPA Security Sotutions SA signed a contract for the

provision of Security Printed Revenue Stamps and lntegrated Production Accounting to

SICPA Security Sotution SA at a contract sum of a minimum Kshs,15,909,793,482 and a

maximum of Kshs.17,156,333,818 for five (5) years. Appendix Vtll details the

provisions of the contract.
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3.2.51 As at the tjme of the speciat audit, KRA had paid a total of Kshs.1,348,411,653 to

SICPA Security Sotutions 5A for tlris contract as summarized betow and detaited in

Appendix lX :

Table 10 : Payments made by KRA to SICPA for EGMS lll

The fotlowing payments retating to EGMS lll appear in SICPA SAs records as having been

paid by KRA but are not reftected in KRA records as payments to SICPA SA.

1 Stamps 1 ,341 ,683,653

2 Track and trace

3 lnstattation and maintenance 778 000,6,

Tota[ (Kshs) 1,348,411,653

Total (Euros)-1 Euro= Kshs.1 1 5 11 ,725,319

10.07.7017 48,508.72

10.02.7017 1,857,647.88

70.03.2017 1,130,931.24

05.05.2017 1,755,055.58

08.05.7017 587,794.17

09.05.7017 1,496,637.53

6,865,975.07
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.j.3 ::r.a;l;Ui-r,-.,/ unol 1.agel' .;,r.oViSiO,tS

3.3.'l The Statutory lnstruments Act, 2013 defines statutory jnstrument as any rute, order,
regutation, direction, tariff of costs or fees, letters, patents, commissjon, warrant or
proctamation by law made or estabtished in the execution of a power conferred by an

Act of partiament. Legal and Gazette Notices issued by various Government entities
from time to time are therefore ctassifjed as statutory instruments.

3.3.2 The Act provides for making, scrutiny, pubtication and operation of Statutory

lnstruments in Kenya. lt was assented to on 14 January 2013 with a commencement

date of 25 January 7013. Part lV of the Act provides for Partiamentary scrutiny of
statutory instruments as fottows:

Table 11B : Statutory lnstruments Act, 2013

5 Requires regutation-making authority to make

with persons who are likely to be affected by the proposed instrument
before issuing the statutory instruments and in particular where the
proposed statutory instrument is likety to have a direct, or a substantia[

indirect effect on business; or restrict competition.

approp riate consultations

11 (1)

shalt within seven (7) sitting days after the pubtication of a statutory

instrument, ensure that a copy of the statutory instrument is transmitted

to the responsibte Cterk for tabting before Partiament.

Every Cabinet Secretary responsibl e for a regulation-making authority

11(3) register or cause to be registered every

statutory instrument transmitted to the respective House for tabting or

Iaying

The responsible Cterk shatl

11(4)

Parliament is not so laid jn accordance with this section, the statutory

instrument sha[[ cease to have effect immediatety after the last day for it
to be so [aid but without prejudice to any act done under the statutory

instrument before it became void.

a copy of a statutory instrument is required to be before
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3.3.3 On 1B June 2013, the Cabinet Secretary to the National Treasury issued Legal Notice

No. 110 (LN 1'10) "The customs and excise (Excisabte Goods Management System)

Regutations that made the fottowing provisions:

Table 12: Lega[ Notice 110 of 18 June, 2013

3.3,4 Pursuant to Section 5 of the Legal Notice No. 110, on 05 September 2013, the

Commissioner-Generat of the Kenya Revenue Authority issued another statutory

instrument, Gazette Notice Number 12856 that prescribed the price of an exercise

stamp to be one shilling and fifty cents (Kshs.1.50).

3.3.5 As earlier mentioned both of these statutory instruments ought to have been

submitted to Parliament for scrutiny as provided for in Part lV of the Statutory

lnstrument Act, 7013.

Every package of excisabte goods, except motor vehicle, manufactured in or

imported into Kenya to be affixed with an excise stamp of a type and in a

manner

3

Manufactures or importers shatI purchase excise stamps from KRA at

prescribed fee that shoutd not exceed the cost of stamp and maintenance

fee

s(1)(2)

Subject to the taw regutating procurement, KRA to appoint a suitabte person

to print and detiver excise stamps, and devetop and irrstatl Excise Goods

Management System (EGMS)

e(1)

10(1) may, where necessary and subject to such conditions as

he may impose, require the printer to detiver excjse stamps directly to a

manufacturer

The Com mrssloner

16 Manufactures and importers of excisabte goods to facitjtate instattation of

EGMS in their production or import facitities.



3.3,5 On 08 March 2017, the speciaI audit team held a meeting with PartiamentaryOfficers

with a view to confirm whether or not the instruments were submitted to Partiament

for scrutiny as required by [aw.

3.3.7 During the meeting, we were informed that there is no evidence in the records at

Parliament for Legal Notice No.110 of 18 June 2013 and Gazette Notice No.12856

of September 2013. This indicates that they were never submitted by the Cabinet

Secretary, NationaI Treasury and /or Commissioner-General of KRA for Parliament

for scrutiny as provided in the Statutory lnstrument Act of 2013.

3.3.8 The speciat audit revjewed the statutory lnstrument register maintained at the

National Assembty and estabtished that it had no record of the two instruments having

been submitted to Partiament contrary to Section 1 1 (1) of the statutory instruments

act, 201 3.

3.3.9 KRA prescribed a fee of one shitling and fifty cents (Kshs.1.50) in the Gazette

Notice No. 12856 Pursuant to section 11(41 of the Statutory lnstruments Act, 2013.

Prior to imptementation of the Legal Notice No.110 and Gazette Notice No. 12856, the

KRA used to charge a fee of one shi[[ing (Kshs.1.00).

3.3.10 Further, there was no evidence of consultations between KRA/Nationa[ Treasury

with manufacturers and importers who were affected by the proposed and

implemented instrument even before issuing the statutory instruments contrary to

section five (5) of the Statutory lnstruments Act, 2013 and Article 201 of the

Constitution of Kenya 2010 that requires government entities to ensure public

participatjon in financia[ matters.

3.4.

3.4.1

FinanciaI irnplicertion of implenreni:ing i:i'i.r s:Jstem on cost e,f production

The special audit sought evidence from a total of seventeen (17) firms comprising both

importers and manufactures that had imptemented the EGMS through interviews to

establish the fjnancial imptication of the EGMS on the cost of excisabte consumer

goods and whether the system was doubte taxing manufactures/importers.

3.4.2 Onty five (5) firms responded by giving data on the financia[ imptication of

imptementing the EGMS as detailed under Appendix X. Out of these five respondents,

the special audit estabtished that both manufacturers and importers of excisabte
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consumer goods had incurred additional costs on instattation of the EGMS system as

detaited betow:

Table 13 : lncremental costs incurred by Manufacturers /lmporters as a results of
EGMS

, l-lE{iffiEmr,' :;i;J-1.:T'ii,,- i.i',-- 
",f,rrttr.

i*,$t,, t t i+r";*r#ii4p,Hi
1 Heineken lmporter beer 819,979 Additional amount incurred per

container in retation to
transport to and from
warehouse, costs of affixing
stamps, costs of breakages and

repackaging

2 East Af rica
Breweries

Manufacturer
of beer

402,862,165 Costs incurred on apptication
and instattations of [ines,
additional equipment, staff and

security expert costs

3 Af rican
Spirits

Manufacturer
of Spirits

10,240,483 Fiber trunking and accessories
costs

4 Mt. Kenya
Breweries

Manuf acturer
of Beer

41,509,000 Purchase and instattation of a

new production [ine,

5 Mashwa

industries
Manufacturer
of wines and

spirits

1,550,000 Cost of top Labetting Machine,
extra processing brush units
and contro[ box

3.4.3 Though the above costs had resutted in an increase in the costs of production, the

manufactures/importers had absorbed the costs within their profit margins instead of

transferring the costs to the consumers for fear of tosing on the market share.

However, the accuracy of this incrementa[ cost were not a subject of these special

audit.

3.4,4 Manufacturers and importers interviewed raised the fottowing specific concerns on the

manner jn which the EGMS had been imptemented:
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)

o

o

o

o

o

None of the respondent importers or manufacturers confirmed having received
a notice of insta[lation from the Commissioner-Generat of KRA in writing
advising on the date of installation of the system. This contravened Section 22
(1) of the Legal Notice 1 10.

The lengthy process of apptying and acquiring the stamps. This takes long due
to the many approval levels required before one can pay for and pick the
stamps. This affects the running of businesses because they cannot setl the
products without affixed stamps. No actual evidence was provided as to number of
days these respondents had experienced del.ays that had an effect on their stock
turnovers.

The increased cost of stamps by Kshs.0.50 which most of the industry players
have opted to absorb as part of their production cost. Prior to introduction of
the EGMS, the importers were paying Kshs.1.00 per stamp, with the introduction of
EGMS the cost of stamp changed to Kshs.1.50 per stamp.

The introduction of EGMS has not reduced the levels of counterfeiting of
products as initiatty envisaged according to the respondents. This however requires

the intervention of several agencies of government to curb.

ln one instance, a manufacturer claimed the EGMS did not provide for real time
activation of stamps thereby breeding inefficiency.

Stamps can get spoilt, ii rejected or even wasted during the application process

or quality control checks, yet there is no refund system for the same with the
KRA. This leads to additional costs for the manufacturers inform of wasted stamps.

ln addition to the KRA, the Kenya Bureau of Standards and Anti-Counterfeit

Agencies (ACA) had set up multiple authentication systems which resulted in
increase in the cost of doing business.

I

o

o

3.4.5 Among the manufactures/importers interviewed, none of them avaited any evidence

to indicate that the introduction of EGMS had resutted in doubl.e taxation of the
manuf actures /i mporters.



-i1

3,5. 1

Y;riu:.'r';i Mon.=y

Vatue f or money auditing examines whether pubtic institutions or government

programs have attained effectiveness, economy and efficiency in the management of

resources at their disposat.

3.5.7 Effectiveness is the extent to which objectives have been achieved and the

retationship between the jntended and actual impacts of activities. The objective of

estabtishing the EGMS was to bring in more excise tax payers to increase tax

cottections by KRA that had been threatened by counterfeiting of stamps and

manufacturers under dectaring votumes of their products.

3.5.3 A review of data from KRA estabtished that as a resutts of imptementation of EGMS in

the year 2010, together with retevant statutory instruments jntroduced in 2013, there

has been a significant increase in amounts of excise duty collected by KRA on

cigarettes, spirits and wines from ten percent (10%) in 201112012 to forty three

(43%) in 2015/2016 as fottows:

Table 14 : Growth in excise duty collectjons in Cigarettes, Spirits and Wines

3 .5.4 From the above growth in revenue cottections, it can be conctuded that

implementation of the EGMS and the statutory instruments achieved effectiveness as

they jointty resutted in growth in excise tax cottections,

2010/2011 10,225,749,044

2011 /2017 11 ,283,981 ,517 10

17,671,281,773 122012/7013

157013t7014 14,537,054,946

16,189,504,979 117014t7015

43701517016 23,093, 194,797
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3.5.5 From the documents review and inteMews conducted, the special audit noted that
the current EGMS contract between KRA and SICPA Security Sotut'ions SA was not
procured through competitive bidding process. However, there was evidence that
SICPA Security Solutions SA was an industry leader in the provision of
authentication solution and revenue protection solutions. Further, it was noted

that the company provides these solutions to various governments and its agencies

in many countries including; Brazil, Turkey, Albania, Morocco, Malaysia and the
State of California, USA.

3.5.6 ln this regard, the special audit conctuded that whereas the acquisition of EGMS by

KRA realized effectiveness, there was no evidence to prove that the process either

realized or did not realize efficiency and economy as measures of value for money.

ir

i.. ;
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/-,

I . Sol'tware'l-echnologies Lirnited.

2. Attain Enterprise Solutions t_imiteci.

3. Coseke (K) Limitea.

'fhe bicrs were evaruated based on the forowing criteria

" Tender Responsiveness.

" Technical Evaluation.

. Financial Evaluation.

A Summary of the Tender Responsiveness for the three (3) bid.sis depicted in table I below:

loble l: Summsry Scores oI brdden Responstveness

I

I
I

2
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l'hr sirrl l;rrr iliticr
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Ilidder Nos. I and 3 lnet the tender responsiveness and were

therettrre recommended lor turther evaluation'

A Surnmary of the Ventlor Evaluation flor Bid Nos. I and 3 who

rnet the tencler responsive criteria are depicted in table 2 below:

Iahle 2. Sumrnary of Vendor Evaluation Score Sheet
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Itr,rt, r'l nltl \rr ,,1 .\rld
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r\ccording to vendor evaruation in tabre z above bicrder nos. r

and 3 met the cut-off scores and were therefore recomrnended to
proceed to the next stage of evaluation.

Tahle 3. Clause-hy-Clau.se Technical eva I uation Scores
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[-;rlilc 6: C'ust Scheclule lor hiritle r no .) (Co.scke (K) t-inrireti)
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.l'lie Iivlrluation c0lntnitrce Itrrther carried tlLtI a post

tlualiliclrti()n evzrluatitln ttl cstilblish tl're ['unctionality of tlther

nrodulcs and to carry tlut lt due ditigence on the rcterettce 'sites

ltrovirled by brdder's t<l tletertnine the requisile firrancial ancl

llrtltluctitlncapabiliticsilsllrovi<Ied[orinSeetion,Z.zlrlftlre
tcntler docutnent.

'l'lre trvaluatiorr Cormnittee established the following;

t..l'Ire:;e[upctlstwasctlrnparableforbothbids.So{iware

I'cclrnoIogies ['inrited was Kshs'5'549'000'00 and Coseke

I(enyit Lirnited was Ksh's'5'5'10'00'00'

].,I-hcrewas:rlargevariatitll-tonttreannualcostt.orbidNo.t

(S.lftware.|eckuiologiesLimitett)wasIfutrs.5,757,581.00

iirtd for bid No' 3 (Coseke Kenya Limited) was

Ii.s1rs.2.900,0()0.0() ltrld rvlricli also depencls otr t.ire ttttnrber

,ti' r.tsut J UcI' riiOtiLiic'

-r. Frcuturcs for the rneeting rno<Jule for tiid No. t (sot'tware

['ecirnologies Limitecl; ltacl cxtra teatures tike Evltluatiort'

(.'ornpliance and Approval/Voting compared to bid No'l

((lrtseke KcnYa Liniited)'

,l !1i,! Nrr I ((-'rrseke [(i:tlv;t t'irniterl) i:i a rc-scller 0[ ttrc

:-,0I'trvurc ,vlrile hid No. t (Soltware -lechntllouics l'irnitctl) ts

the stittlvlre ilevel0ller orvtlitlg thc systern copYrigttt'

l-

i I'lrc rel'ercrrcrd srtes lot tlitl No. [, Kcnva [)orvcr tt' [''iglrtrrtu

I/'.\l/r,rrrl, t"ltltr "1'-"'iti"tl'rl'tttt'!ti!t\' 
tt '\t 

t'ttt'1f i1! "tri 
l/rr''/'



[-irrrrted and capitar M;rrkct.s Auth.rity respon(ied prsitivcry
llrwever, thc refercnced sitcs fbr bid No.3 did not resporrd.

'['lre f'ollowing recommendation \yas

l)rocrrrement Uuit:

rnade b.y the

'j
\

I

I)

)1

T.e committee recommencr award of contract to
Software Technologies Ltrl for the Supply, Delivery,
lnstallation, Testing and Cornmissioning ot iBoarcl
s)'stem (on Premises optio.) at onetime set rrp cost of
Iislrs.75,842,468.00 ancl anntral support and
rnaintenance one year after the start of the pr,.iect at a
arrnual cost oI t(shs.2,232,064.

Documents were presented fbr Members, perusal

AJier deliberations, rhe Cotnmittee aw,ardecr the c()rtroct as
recotnmended b-t1 the procLtretrtent unit utttl dIrected trrut trte
Procurement and Disposar ,ft [rtformation attcr Comtnunication
'l'ec'hnology 

over.right Committee be notiJ'ied ,f trte nvttt,r.

I'lrc Secrcttrry preserrte<l ;r llropo.sal lbr prirrtinq, Strltplv;rrrrl
I)clivcry ,l'sccrrrity Itcv.rre st;,nps crrnprctc wrrlr ,r.r;rck 

;rrrr
I'r;rcc svstcrn.;rrrrr IDtertr;rtcrr I)rotrrrctrorr Accourrrrrrg..)v:ircrr)

rIMJ'I'tr 3I27SP lz0ts

\
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["lre cxisting C'tlntract filr [)rirrting, lsullply itrlcl I)e livcry ol'

Sccurity I{evenue Starnps ctltttlllete tvith'l-rack lttltl'l'ritce

sy:;tem. ltttd Integratetl [)roclttctitltr r\ccotrtrtittg Sy.stem lilr il

periotl ol t'ive (5) years w?rs awar(led SICt'A Scctrrity

Solution.s Sr\ l4'h [Jecernber, 20 t2. 'l'tre Contract wils signed

l8,h April, 2013 fur ['ive (.5) years, et'fectivety ending otl

vlarch,20t9 since lv{odule [[ was effective on the (']tl t,rve drtte

on lli'h [,'ebruirry,2014 ancl was to iast i-or five i'elIrs. 'i'he

C'ontract price wa.S reviewed by 'fender (-'ornrnittee otl [6't'

,,\pril. l0tJ so as sepzlrate the 16% V/\'t'wliich wils thcrertfter

ltaicl lty tlre Authority and supplier would invoice less.

'fhe currcnt contract is implemented on three (3) llroducts

('fobacco, Wines:rncl Spirits) wittr Inore than 8-50 Irrillion

:ltantps tleiivered to date rvith 1werlty eight(2i3) prildrrction.

lines cquippcd with autornated production accountirtq lrttd tlrirty

three (.1-l) uutOmated production accourtting Iirles.'l'lrc'

(iuvcrrtrttcttt ittttcncieti its ijxcisabic reguiatitlnS vl(It: t-eglti

Notice Ntl. I l0 of [8'h Jttne. ]0 t3 ([:xcislrhle ( itrotis

lvlanaqenlent System) ILegutations that expanclc(l the scollc ot'

t[e sy.sterTr to cover a([ excisable goods except Nlottlr ve lticle s.

'firese llegulations catrte atier tlte contract wrlri siqrretl otl.
\\

(lontract wils signed [8'h Aprit,20l3.

I'lrc curret'lI co]ltract Cantlot tle ltpplieti Irl cover (ttc tlcw

products ltccltuse ot' the tilllor,virlq re llsons;

o ['lre cur'[errt cortttct wlts tilr,'1.5-5 tlillion:;tltrlllls r,iltete:ls ttie

\col)e rs e s I rrtutI io iurv;c-i'J,ii7(i.o.l l,liii() ;t:i iire

ilurxrrrlttrtt ttrttlttlcr trI st:lt.lllls-
, tt, t.l,tt tt',t,tltt, 'tl 1l!,, ,"i',/i""' l/rr

a
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" It did not cover ail e.rcisabre goo<is cxcept Mrtor vehicre.s as
provicred fbr in the Legar Norice. It onry covered ,rree (3)
products (Tobacco, Wines ancl Spirits).

'Since the cost of the project is arnortized over the contract
period, using trre current confract on the extended scope wourd
amount to amortizing the cost within the remaining period
estimated at three and half (3 l/2) years and this woulcl result
in higher unit costs and consequentry fun,Jing constraints.
. The current cost limits

equipment. Any additional

which is not sustainable.

the number of production line

line generates an aciditional cost

Any variation to the contract so as to incrude the extended
scope is likery to be over the ailowed zs% cumurative variation
of a contract.

Procurement was done through Direct procurernent. The
previous two tendering proce.sses had yierderi oniy one suitabre
tiid, srcpA Security sorution.s ancl pur.suant to sec tion 74(2)
(b) of the public procuremenr ancr Disposar Acr, 2005 whicrr
provides that ,,A procttring enrifi tnoy t'se tlirect procurentent tf
it is satisfied there is no reasonabre arternative or surtstitute Jbr
the goods, w,orks or .ren,ices,,. SICpA Security ljolutions SA
is the currbnt supprier for I)rinting, suppry and Derivery ,f
security Ii.cverrue stamps cornpre te witrr J-rlck , nc'T.race
.sy.stem, ,nd Inteqrated pr,rrLrcti,, Acc,untirrg svstern ,nd h;rs
heen c,lrtracted t, pr,vide rrre r;er-vices r,r;r peri.rr ,r-f.ivc (,5)

veilrs. 'l'hc price firr trre stlrrrJr.'r'nrck ri,d,r.mce ir.s rveil,s trrt:

!

"ii"'tlltutttt,,l,it, .i,,,,,ti!,t,,1,,1,i,|lilit,., ,uu,t1,.,,,,,,,1,,t,\ 
tl.^,tt,,

l
I

\
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[)r.0<luctiOrr .,\cc0untirtg systcrrt wll.s [lltsetl oll lr livc yellr

eontrltct srl as (rt lle ecotttltnicatly viilt;le'

i\ :;rrililnary ()f the linal cllte r f'rtlrn slcPA Secttrity solttttons

SA lr['tcr negotiatit)ll wLIS as ltl[[ows:

,I.he revised t;[.[er frorn sjlCPA was EU[t 1.J.25 per 1.,000

stlttrtp.s excltrtling VA'f being arr Aggregatetl trsage f.ee tirr:

i.[.lreStarnP(<lrrpapertlrcligitalcodeontheprtlduct),

ri.'l'lre scrvice [br 'l-rack & 'Irace computerized sys[etn'

inclutling ir totaI up to 250 hanciheld terrninals fl<lr KRA

oll'iccrs (9() aticlitional to ttre 160 alreatlY delivcrcd) irnd

l().(X)0 VA I 1 carcls f'or aulhentication by rnanul'itcturers'

rlistributors. retailers and importers (alreacly tle livered) and'

rii.'l'he Integrated production accounting system Iee' including ir

I

I

,t

)

totrll of

r rrtpt t rte rs

33 revenue stamPs acttvattotr

(alreatly delive retl) btrt withtlttt

ecluipments [or -

lirrr itatitln ttl the

I

: tu tttIte r o I prtltluc titln I i ne rlronitoring etltttptttents)

lrr addition SICPA's cotnnritted to provide:

i. ll) cOcJc to tte printecl ()n a llew gencrlttitltt ot' stitmps lor

r,nable :rctivation lttci verilicirtion wittr srnart Devices

rsrnartphones antl 'fablets). New general'itln oI stamps to Ire

irnplcrnentcti Lrpon lutl collsumption ot' e risting stamps

,rrocked;rt lloth l(l{A (J rnorrths stock estimate) arttl slcPA (-]'

r rrrrrrt[r<' (ir\r' L' I'tt ttn:t!r').

ii. [)cve l0ltrne rrt lrnd de 1lItlynrertt tlt' illl lrPlllicatitlrt lrlltll'''tltu

,rctivutiorr wrth srnart [)cviccs lvitlrin [-50 cllcrrcllrr daYs lrtter

Addcrttlurtr titr !he-c.rprllrsrotr U !!r-e l-.(l-Y!''S'rgtt-4ttrrc rrt'tlte

l)llt(f()l'lll.
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iii. Devel,prnent ancl deplryrnerrt ,f i.ln ,pplicatirn tbr .Smart

Devices to en,ble public ve rir'ication oI the stamp anti the

products.

iv. Deployment of enhanced Line Monitoring System with the

implementation.f online cameras alrowing detection of
undec lared production.

v' Equipment and software allowing online check of tax status of
ta.r payers by KRA enforcement officers. The purpose of this

application is to collect an<-r display inforrnation from EGMs,
iTax and Customs Management system. provide 250 smart
Devices incorporating this software.

vi. Training and skiils creveropment on EGMS pratform

(including ICT), sICpA offerecr ro provirre the foflowing
training:

a) Advanced project Management,

b) Field Enforcement strategies and tactics,

c) Business Intelligence Report and Analysis,

d) Combating illiciilracle,

e) Laboratory Forensic,

0 Any other subjecr joinrly agreed.

vii. workshops and training on cluarterly basis for KRA managers

and .fficers (workshop subject.s to be jointry agreecr), with a

rnaximum of 600 trainee nran-crays per rlnnLrrn (elcruding

IrlveI and hospitality co.sts).

;t) ()ne (l) trliniltg per year orgunrz_ed bv SICI)A ovr:r.sea.s [br
;r total 5 I(ltA of'ficers or.r toJrrc.s to bc lointly rlireed try I(RA
rrnd SI(lP,A

t,rt i',1, t t.,iltt,tu,r r,t)il,r 11,,.,,,r :t, :.1,,t

I

I

(

1.
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viii. .SICPA to progres.sively irllgrade lhe currertt gellt:ration of'

lrandheltl tcrmirlirls lor KRA olficers ttlwitrds iI new

generation oI reader.s.

ix. 'fhe new price rnodel proposed as ()f CO LIVI1 Date of at

least two new []roLluct categories irlcludecl in ttre EGM)^

Platform (currently targeted_ for August 15. 20 t5 as pe r

attached irnplernentation plan).

x. Tire new rerm proposed is 5 years as o[ CO i,i v E of ai lcast

twg new product categories included in the ECVIS Platft-rrrn'

ri. SICPA's Excellence Centre in Kenya rvith:

. A Coding Centrc upon reaching an annual volume ol I billitln

stamps to ttc delivered in reels t0 rnanufhchrrers ltnd

importers,

'A Solution Develtlpment Centre,

'A Customer Support and Training centre fbr Kenya and

the East African Region.

Surnmary ot ttie proposai from SiCPn Security Solutlorls 51\

IN"

. - -.-,. I -- --

( ilrrcnl ( rt4lritl

\lr|rnlv rl SucurtlY Prirleil Slrrtrpr Ju(rrlE lll( ll"e

i il t(ar f(rtrxj Jl J untl (ttv 'rl [:urll ll lltl57'r'

\rnply !l SlJrlrp l-rrtl rtttl ftJC? 5\slctrl J( J rrr\l

,,1 t:uflr I(l..l5ll ill (l ll(, l0r r ptrrtrl live l5l ycrr

tr(.lrf,l tl ,1t" 1.11g rrl trrrrr J l)'l(l.lIXl tl() 1er

I rtnunl.

Srrpply ,rl Scrurr(Y PrrnterJ

'itrrrprrrrtJcs dunng lhe live l5l

tuJr pcnrd J( af, ,lPEIcgatcd unll

(i)st rt Euru ll lll l!5

\
AgBrcprtuil rn thc SlunlP

( rrilrrnenls

fltc li\'( ycJr ttml lrtr lhc rrrlrcnl utlxtJcl

trtrnnrettcrl rn lN' .\prtl. .:(ll I J,xl rvJs ll)

rrrl rrt lt' Apnl. lllltt. fhe p.lctnp nnlcl

rr chrnPnl lrr .lgPrsgJlcd lt'e lrrr \lJllrp.

tr.ru( rrxl lrJrc ry\l€m Jld lllc Prrrlu(lrttn

.t( LttunlrnB, sy\l!nl

. ( rrrtcnl nrlclrlB \!ll(:lrE 1g13111qa| lttr

lrrte cclt'ulrtrttn

H r\Is lo he trJllstctrtd lll \l('PA

. l.rrtc prrrlr[erJlrrtt ttrk

. Pr( l.tEllR ('r,r(rnt rrsl

. I lt rrrEt ilt r l,rrnttlrl)ltlttt

. l rr[xrtlrrc tr.l lr !. rrtll.ttriltt. |rlt e

' ilr rlilrll ll{,ll (1,\l\l

I lrc r!'lrtr llt'tl rrrrt r lrlrrdurul llte

'r'r'rllt ttt \r,llrtrx \ rll 'l.llllf\

a

i,l PrxlurltIn \(rt.lrllllllP S].t(rll Jl J lrn.ll

I u.o I I 
".1(l 

IiIl (tll l(rr t l)r'rt'rl !r'r ltrc

\{*rl t.rl({ rtt llrc \l.lrllP

l.-

I llr0r{r.rl lrr ltrrr,l"cr

, 
:, 

',r r, rr' ,\ ,lr . l) I'rr

II,',:!,"',,'.t'

1,. ',nl r'.,1, \ r,,r ,rltrr ,l:,':1",\.

t, t 'tttt I llttlil|' i,,,.,ilr't,/'
rl '1.\ .

l'r opustd
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'|\ rrurl I trlll Jd{-rrtr llJl h.rr rllr.hl r,r vrt us

l)ctckrprrrcrrt Jrxl tl'plt,yn)cnt r,l Jn ilrnlrcJtrra.tlll*ll! Jrtr!Jtrrn \rrth 51lJrt l)rvtrr\ r,ll,t l5l) t.rlcrrlrr JJ!\ Jltct

I rtrr lturrrl rud .lrd lt lty l.!51)) 5r,tx n (l(\ rt (.! lor vrllir rt xrr

llnllrc t'xiltcrJl lilr prdual,0n l(tc \y\t(.!ll\

\rtnJturr rrl ll)( 4ddrnJunl Irr tltu rtpJ0NIrl,tl lhr I.(;trS l,l.rtl,rnll

Itttcgrultrrn wtth ilthcr tJt 5y\tHns I far rrxl (.ust[tIs lvlJnJgeItf,il Sy\tcnr.

\pcrrlic Irrrrring rrr:

i. \rlrrnrHJprrr.irttlrl:nrgclrunr.
ri lriehJ ErrIrrccnrrn \tritculL,s lnJ t.rrrrcs.
rii. Busrnrss lntclligcnrc Rrpr)rt JtxJ Altly\ts.
rv. ('(xlhJtilg tllirtt trJdc.

[:lrcnrrc

t,

I
rf

The following recommendation v\/a.s

Procurement Unit:

made lry the

1. Terrnination of the current contract \.vith sICpA security
Solution SA

2- use of Direct procurement method as provided for b-v

section 74(z) (b) of the pubric procurement and Disposal

Act 2005

J. Arvard of contract to sICpA secr-rrity solution sA ata

I

I

I

t)

mrnrmum estimated cost of lJuros l5g,21J,g9g
(Equivalent to tGh.s. Ls,g0g,zg3,4gz) for a period of five

Jrears commencing imrnediately on termination of the

curre,t contract so as to zrccommodate an aggregated

,sage stamp flee 0f Et-rR 13.zs per r'000 rvith the

lollowing components:

i. The Stamp (on paper or digital code on the product),

ii- The service for h.rcr< & '['r-ace computerized sy.stem,

i,cirrding l total rrp to zs} rra,rrrrerrr termi.ar.s for
IiRr\ of'f iccr-.s (90 additional (o the 160 :rlrearly

rlelive'erl) urrrl I0'000 v,\ I t carrl.s for- ,rrtlrcrrticati,,

hy ,rlr.f'rrc(rrrers, rli.str-ibrrt,r.s, r-t:t,il.r.s ,rrrl
irrrporters (lrlr-elrtiv rlelive.rerl)

\

I j , tl ttrtr, t ,,t th, ' rt I rt,l,, t ,ruttut, t'thl t ll,, t,,,:, lt, I ,,| I \' \1,,t ttl
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il1.

lv.

'the I utegraterl protltlctiort accotrttting .sVstetn ['ee,

irrcluc-ling a total of Jl revt: tlrle starn ps irctivltiort

crluipments for irnportcr;^ (already rlelivered) bttt

withotrt lirnitation to the rltrlllber of prodtrction line

rrlonit0ring equiPments).

Bstimate of starnps / cotles firr f ive (5) )/ears ilre as

tabulated below;

j l'criorl

:0tr'l0ltt

.l0lllr.!lll9

r; l;rlq'lh

t lec

\r.?l1.,ilr6

Documents were presented for Members' perusal

lf'ter tleliberations. the Oorntnittee u*'ttrded 
.tlte 

t:nntr(1ct (t't

recon'tmendect lty tlrc l'roc-ttrement Unit und 
:lirected 

tltttt

rlre Procttrentent tttrcl Di:;posal & It{onnation uul

L-ontnttuticatton TechnologV Oversi,qht L'rtrnntittee lte

trcrified of the cnYzrd.

\
LlINU'fIi "ii27bl'}l2015 PROVISION OF SERVTCING ,.\ND NIAIN'TT\NANCE t

\lirrirrrrrnr ''i llrlrvlh lirlimrletl ( ost

l.l r r rrtr

\ lrrrmrrm \rirrrf,led ('o5, tn l,ttrrts

l0r5/2016 i I,re,,.9J().u00 J. r96.6.lJ,otxl

r0n I
t6,.1 59.'t55 19. r0s.J00

.lltt6il0I7 l, l96.6JJ,0ll0 2.J'll,J-ll.llf'll

N@" t9. I05.J0I

!..19.r.J.t I .060 :.585.'l?.,,5.15

I 1.7 2J.lltt7 lJ..!62.I7?

.: .51t5.It77.5.15 l. lr,6.rl,l8.9l l
b'i l.r,162,877

J.iJr.90l.Jt I

16.6til.,178

.10 t 9/rlIl !,7 66,ll ll!t.97l
16.66 I .179 .18.n60,955

I'('rAt,tl:llR) l 5E.l I J.89E I l0.rt r 5.J99

r,TAl. I Ks]1s. 15.u19,.!9.1,'182 I 7, t 56.J.rJ.E l6

SJERVIC ES FOR SBVEN (7) CON'L\INERS INSPIT C'1'TON
(' 1/ (lrrl] n { q frj-\ q a l)1,'nra-\!\ ,!o 'Yrllr^ /1\.

;. ^ u.ttv i: r/( r v r \/ \Ht
I /r.r I

I
aa (1

I a) I

{tli'i\/l'lQ s/ D P--{00/ 20 I -l-20 I 5

['lre Secretxry presentcrl rr [)roposul firr procLlrctltcnt of Surviccs

trlr t\[lrinteni,ltlce tlf Ctrtt(ltlners In.spectiort Systcrns il[ :;cvell (7 )

ti't ,ttt'tl t, tltt I ,,"t,1tt,, t tt" \l'tr,rtplt,"t,'rt lt \l't' iri\



i

srte s C'ountryrvide for l per iotl 9[ tw6 (l) years starting 1.,

June, 2015 to lr" M.y, zor.7. The current crrrtract expires tln
3l'' May, 2015 iollowing the rhree (l) months extension which

was sought so as to facilitate negotiation of the new contract.

Procurement lvas done

lnternational tlolding

through D irect Procurement. Avic

Corporation (formerly known as

CATIC - Clrina National Aero-Technology Import and Export
corporation) is the supplier of the Equipment to be maintained.

A summary of the cost is depicted in the table below

'Ihe following recommendation was

Procurement Unit:

made by the

. U.se of Direct Procurement:

'r\rv:rrd of Corrtract for lvlairte,a,ce service for
(lolrtainers Irr.sJrection Sy.stcrn.s at .scyen (7) .sites

(htrlttrywitle to r\vic Itttcrrurtiorurl Itoklirrg Corpor-rti91

lii. r pe.i,rl ,l"l'rv, o) .ver*s st,rtirrg r'( .lrrre, l0r5 [o.Jl,r
,\lav, :017 ut u tot;rl cost of t_tg'g,2.g17,115.(X).

l-
i

t

, tl t,,,,t, t ' t,nittl

No. Ilem Description Ilodels Site Ql.v

r\vic I nternatiooa_l
l{olrling

('orporation
Total Cost 1t.t5p;M ain(enance ol' Cuntainer.s

lnspcction Systerns at seven ( 7)
sites Cuun(rywide lirr a perrrx.l ot'
f wrr (2l ycars rvirh starting l!
June. 20 15 to ll.' May. Z1lj as
fo llows:

P82028
JKIA Nailrhi Cargo
(lentre

L'S $.2.9 r 7,2 15.00

P82028 l\4oi Air;-xrrt Momhasa
P82028 Eldrrret Airporl I

MB I2IsHL ICD Ernhakasi I

MB l2l5ltL MCTI I, Monrbasa
MTl2l lr Crrnsrrlhase CFS

Momhasa
MB t2 t5t{s Kilindiru Prrrt. Mrrmha.sa

Lrs $.2.9t7,215-00

L

-\

l.



[)6curleltS were presented filr Merllrers' perttsal.

,$ier tleliberatictns, the Conunittee uvt'cttded lhe L'Otttract uS

t'ecotnttrctrclecl bv the Prucrtrement Urtit and tlirec'ted that tlte

Procttrement anel Disposttt & InJbnnation und Cornnumiccttion

'feclrnology Oversight'Contmittee be txttif'iecl oJ' the avvard'

IVI INUTE, 5I27SP I?OI5. NEXT NIEETTNG

SECRET r\RY

CIIAIRNIT\N

'l'hc tJate of the next schecluled rneeting was ctlnf irrned as

It)'h lvlay,2015.

J'lre rneeting ended at t0.45a.rn'

ATtr

DATE

:F Zc\S -,?2
I

D7 u/s-

i lf ',\ lrrrr ttt\,,t,t', ',,1,11 I' rt'l1 t I t'ttttttttl't ' r) t \l"r"tr tt"l 
"'t i\ \l'tr 'lll\

,.Y.'' IY
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ISO 9001: 2008 C'ER'tlFIED

i\I INTJTES OF TI-IE MEETING I IELD BET}VI'EN SI Pu\ ANDI

I

tG;t 0N TIIE
I',YTI'NSION OF S COPE FOR TI{E CON'IRr\CI' ON PRINTT NG, SUP PLY.
I)ELI\/IIRY OF ECU TY ITEYENIIE T NIPS C PLET \\TI'f Rr\CI( r\ND .fRACE

SYSTENI IIND IN'IECRT\ .TED
P ITOD U C'f I ON

SYSTIiM IIELD i}ETWEEN 7'rll ,I.,\NIl .rl ItY- I 5'rlr,ir\r\ [Jr\Ity.2015

(

PIlESENT

z\. KRA TEAjVI

l. Mr. C. Masudi

l. Mr. H. Omondi

J. Bemy Kimeu

,1. Karambu ]Vluthaura

5. Jeremiah Kiryua

(r. fu[.s. Jane Chege

7. ivlr. Ruben Kiprcno

l]. SICPr\ TETINI

3. ivlr. Bruno Frertzel

(.). lvlr. (liovanni fucchetti

l(). iVIr. Ivtattlueu Corsteau

I [n fulr. (-'hnstopher York

l.l. VIr. Mlarcos Ponte Soares

| ]. ivlr. [Jri;rn Li.LTrle

I t I,lr ( hrir;tophtr llsl;cnrlr

Chairman

Iv'[ember

fulember

lvlember

IVIember

Ivlember

Secretari;l

I

I

I

I



',{ti'll! [ 1'.:i o[' Nl,:(;()lt.\ { IO tl t\ 11',1'l'l IN(;

Ilrt: 11.I,jutrni-r:; \\/(:r,c lrt:lt[[lctwr.:cn 7"' I;rrtrr;rry,, .l()I') i:,"' Jurrtr;rry, ]!) I-5

ilrr: tttctltfl.:r:; ol

r rcguti;t tt tlrl l)roccss

l!rtclcgrrlttrttl

:;t( ll','\ ,(: l'll(l\ irttrrltlrtcet' 
'1tt"''scl"'r)''j 

llltrl ltgre t:tl lIl lllt:

;rrrtl i:;:;tre.'; biisctl ort tlte cttt rcttt curltract'

l)ay rlrtt 7"' ,l:trtrtltrl', J()I5

IitlrUs I'ttsitirln

I ,l-Irt: rrrcrl ti:r revie,, .t'[]rc pn.e .,r.rlel arose ['rtlrn llte [)roiect ir'[arlageruellt

lJoitrtl ,,',,*t,n,l heltl 3"' ()ctober, l0l l l'he r\uthonty rerlt're sted Sil(-Pl\ [rr

,tccC[)t t0 tntcr tttto rteqotraiionS tn Ort'lcr to shiti f'rrtnl tlle ctlrt'ctlt itcmrz'e cl

i)t.t(;rrlq ilrotlcl tr!i []rjr (-otitrltct It);1'nerv rntltlel [lirsetj ()i] pncc per starnll tltat

r oultl (:ovrlr {hc lirIl cost rlt' tIte :;oltttirlns irnt-t scrviccs as I)cr colltrnctrlill

,rlrlrrr;rtrtttts. tlle t-ltaitgc ilt ttre pncirrg mtltlel rvits tltte to ttre esclilatirrg t:tls;ts itt

rlrt: t..rrt.rct lliirt rvcrc re latecl ttl increaSing Il(). 61'ctluiplnent'

l. l. rc:-;{)onsc t. tle r\ulhority's rcquest S ICPi\ Providctl proposal on I st

ilovurrrber.20ll. Llctbre the start ot'ihe ltegotiatiorl' KItr\ l'roposed anr-l slcP'\

,r*rcerl to trirst: the ncgottations tln Proposai matle tiy SICPI\ t)n ltloventber [ '"

j0ll. It,.vtr:; turther l,grce,l ttrat the llroposal r.vas not bincling to the Perties'

l. [:trrttrcr Kl(r\ ilskcrt SICITA to provide ir volunte tlil;count ansing ti'onl thc:

,' rtt-:tttlctl :ico[)ti tl f I:(iNlS'

'il(.l',\':; 1'tt( )t'()Si,\t' - [''t ['t1Oi'Olii\l'

t'i[('[).\1ltc:;ttttctIltl)c\v[)ncelttoclclllrtlposlii,,tltitIllecarlletlle:;utljecttrlllre
ur(:ctrrtu; lte ltl ht:trvcctt 7"' litrtttitrY, ':()t5 rtlttl 15"'J;tnttar\" l0l5'

I ltc llrtllitl';ltl t"';ts lts tilll<lrvs'

t

l. ['[:lrt:
I'l)(l() s

rnltlill [)l lce

tlntDs ercltt
o i flered

rling Vr
bv SIC

\ I' bein
PA on JaltulrY 7'r''1015 ot'1'-'1il{ t 1'(rl rrer-

g an ilggregated rlsllgc tec lor'

Il

llrc litirrrrp (on p;-rpe r rlr tligital cotle on the procltlct')'
\

llr,: Scrurce titr ['r1r:k &'[-race cOtttllutenz-etl :;Vstcrtt' rtrr:lutlinq ltr0

lr,rntilrclrl terrntttals tirr Kl(.'\ tit'flcers (irlreudy ttelivercd) and l0'()00

', ,\ I I i';rrr[S [6r itttttte rtttcatttlti liV rtlitttttiitcttrrers' tlil;tnbtrttir-S' rt-:tltltlt:;

rrrrl rrrtpottcrs ( ltirt:ltdv tielivtrrctl) ;lntl'
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c' Ille Integraterl JltrltlLtctror] lccorrrrturl3 :;ystcnr lec, rncluding a total oi'lJle\/eltue stamps actrvatron erlulplltenrs tbr.importers (aJreatJy tjeliverecl)
but u'ithout lirnitatron to the nLunber of'pr.oduction line,,.,un,tonng
e quipments

KR,\'S COUNTER pROposu\L ( t.f t,norosrrll
'fhe price model proposeci being exclusive of'VAT u,as considered in KItrUs viei.r,that it 11';n.e let competitive since it dirr not c.nsidcr tlre foilorving;

(a) 'I-he expanded scope qualifies i(]tA fbr atirlitional handheld terminals fbr KRAIrt'spectors' \/All cards fbr authentication by traders and should be included inthe proposal.

(b) IiJtA proposed that slcPA provirjes a rii.scount for the additional businessarising front the expandeci scope of'EGMS which includes Beer, lvlineral lvater,Soli drini<s and Cosmetics

SICpit,S RE\TISED pROpOS,,\L 
lzND pROpOS,,\L)

SICPA made a new Aggregatcd price proposal as ibllow:

Proposed nerv price per stamp 11.25 EUR/I,000 ex. VAT

SICPA'S Proposal ra,as based on tlie currenl assumptions:

r

a

a

a

a

o

a

!

a

rlurrerlt number of line a.ssessment
Volume e.stinrate

Curent scope equivalent fee per .starnp
ll,rtended scope nsk assessnre nt
,r\sse.ssment of the potential nsk irnpact
r\ssessment of the likclihood oi'the nsk
Risk premium
PR]CE PER STAMP
(laicu latcd Discount

40 lines
717 .16 mo units per year
11.65 cur/'000 ex. Vat

t4 t7%
41 .t t%

6.76%

1,1.57 EUR/'000 ex. VAT
,).050A

t I

l)rrtposed new price per stuttt p t3.)5 tiuR/t'000 e_u V,4T \

(.'o rrr pIrr ti ve,\ rraly.sis

'il(lPA ';tllrtnittcrl a colnpilrl:;(ln rrl'Ihc Prrr|,s;rl t, rlre r:rrre,[ ,:rst,l'tlre crntract c.nr,utcrl ast t:rI;t rrl r'it(ih st;lrnl).



('rrrrettt Ilrice (tttt nt;k triinstur"l'l ltrrcs)

r lrrBrrrirl r';,,111n11;5sr:r't .li\ll.'/'l' [rlirrch

l)nce rriclutlrnll llxtcncled Vrllttrnc (no nsk lranst'er) - t.].12 B(lLu'000 ex VA'I

t)rrcc tJrrder thc Extended Sct:pc (Wl'tH rislt transl't:r)- l'1.22 ll.tjR/'0()0 ex' VrYI

ln rc:;pqrrse to KRAs cgunter proposal SICPA agreecl to prtlvide nerv equipments

,rrrder thc tillltlrving tenns:

. i 7 ;rtjdititlnal SAS l2 (t,or ir total tlt. 70 equiprnents),

. l()() lrtlditional SICP,\ rnobile (t'or ir trltal tl[4(r() cquipments)

. tlnlitrtttetl SAS and SCL etlurprnent

, i 'Tellrs ctltttracI duratttln

KRA L.ornments on the SICP'\"'i Z"'t ol[er:

l. KR.,\ provitlcd aclditi0naI inlbrmation to slCPr\ (e.g. llroduction vr:lumes and

lines readt,tur i*stallation of'SAS / SCL) so tliat it coutd be used by STCPA to

rtct)nsttler a Itlrver ctlrnpetitive price

i.ll,,\ rcrlucstcd to inclutle cilrrcctittns in thc ltnalvsis llrtlllttsctl [ly SICPA:

' .'l:;sritttPltrtt,s- lt'tclnttl,ga rdle I.LD' I l0 Kslrtf'rtro

, 'lrtrtttttl grrtwtlt rate ttl t'ttlturc ttt 102'6

' Risk liu:tor oJ'6.769(t

u l/,tltmte Discotutt ol 5.)]')i

.1. !.Rr\ ctln,nr:ntetl t[rat the sl(]PA ()tt'ertlid utlt provitlc collsidoration tbr tlie

r:quiprncnt that thc r\uthority u'tluld tbrgo in the ot'ter' l'tre r\trlhontv

{jv,trapolated the number ot cquiprnenl that \vas sLlpposed trl irc a'vailable i]s a

Lcl;ult ot'irtcreii:ir-:tl vtt[tttner-. lj'\S tJ rctlttirtt[ ()4 
Piccu; iln(l SICPA rnohile 450

'lc'rt ue s.

I l'lrc r\ttthtrrttv r(.:(lltestc(l tr) ktttlrv ttte ttctiltol()l'"i to lir, rlt:1tltt"'ed r'vrth thc

pruJrr tscti llrrcirrg ttttldcl

I l.'1.1 lrt-lB./'(XX) cx. Vi\ f

I l.(r I t:tJt{/'000 cx. Vt\'l
I



't 
rlr

J,i

'l

l
l

.i I(RA rrcederl as

tbllrlrvrng rr..,;]iffces 
regarding the p.cr^e ntetj limrrr-lphone rechnolo,qy urr rhe

. ,,\ ccu racy

" S;ieed
n (_'i)n venicn ce

" Co.st

, i'lctwork is.sues
, Shall allow efl.ective control

C-'OI\'II\{ENTS ON REVISED I,ROpOST\L (2n,,

l' sAS l? tvere only cieployetl in l(enya and Massascr.russet fbr serni ;lutorn,tedtobacco production lines.
2' SICPA proposed to offer an application alrorving the use of Smartphone t.activate stamps and possibly repiac. the S,i\s rz. sTcpn submitted thai the neu,technology i.s better than rire existing SASI2 solut.

rn i n i mum the .sam e tu n*i onali ry. rr," sotr,ior ro, iffi .T.:: J,rJll,iHJl:t#
::ffJT:X,}[Tl,XT ;,:[t:' 

or taxpave,' a;;- sma, raxpayers needingr,,. .sma.tpho"ne technorogy tb,,.;lXo1l;Tffillf,#::l ntJj.,ilf,,.u 0,,,,,,,
,T:;:fi[J;'rT,:'' tt wouio require 150 clavs to u.,t-"r.ropetj, testeci on,i r,"

['he leaturcs ui'the Smarphone technology are
' Solution is .Scalabte and U.scr tiiendly. r\pplication to be u.secj lty Economic Operators.. ljuitable tbr serni autonrated economic operators.
' Scan the first anci the rast code anrr a, the starnps are actrvatccl. ()ption to tJploacl picture of the SKU
" '['he application i.s on the .Srnartplrone
" 'flris allplication requires A nerv I

,r,'h ;;;;il 2n .r,t., 
gencratron of stanrps to be implemente d

o Srnartphone devices rviil be accur;rte lnd convenicntn It t'lll tran.smit encrypter1 rJa[a ,ver ;r .sec;r*cr, nch,r,irlrkIn ;rrlrlitrorr, .SICp,\ o.[.l.crcrj a llro,]rcs_.slvc rrPgrade ol.thc cxrstingljl( ll']r\i\,roBIi:.i1 rrcvicc u,itrrin r,'r rn,ntrrs ;rrir:r:;ignrrrg 
't.trre 

;rrrtrr:rrrrrrrrrtil(-l','\ r:,rrrrrittcrr f, rlr.vrrie KIru\ ivrtlr r:r1r,p,,.,,,r,, ,,,,j ,,,ri,r,rre;rri,rvrrr,rq,rrrlinr: r:lri:r:k of t;rx r;llrtrr.s ol.tirx l);lv,crii Srrclr ;r rirllr1111y11 r.s irr rlcvrlr)lrrrrt:rr[ 1r,,,

SICPA'S FLI-R"I'HI'R
PROPOSAL)

t_t(

}

(

t

t



ljt( Pr\ firr ( hitc. (-llttijs [-.rtr.crltrises (]otr]t)Ittc(l t(i prtlvttle 150 llrn;rrt [)evtuer;

'r:; :;ootl ;rs tltu :ititttv;tt'e ts ;t'''iltiirble'

ttitr\ t'rrt'tltcr c0lllIIIents tlrt SIC-l']r\r\ 7,d ltrolitrslrI

t. hlL,\ ncgotiarcrl tirr the tilllo\ving atklitional ll"crlls as a trade-tltt'tbr reducttlg

thc numbers ot'S'\S l2 antl SICPAI'lORll-l-s'

r\dvancetl trairlirrg tlt'f't"rs 
Iinlrocluctiorr,t'

t:rluipmenI srrpply to co'zeT trirnsitional rcqtrtrentetits untt

the new Srnartphone ;rpplrcattotls'

i\lternatrve techn0l0gy tln tlt'[cr lbr prtltlucti (]n il(lcot'ttltlIlfl

.v/eri[lcatirln rttitl l\r.rtltenticirtion and,\utlrt lssue:;

t)e livery and Installatitln of IP catnerl

[:,rrhancetncnt tlt.S<l(t.lare database to JCC()lnrlrtltlate the data itrtti

tlucries t'rr-rm sYstcm abtlve'

l(lL\ tiemantled thirt SICPA irnplement a SI:'1Inpb. cotling centre in I(enya

,,vith the extcnsit,rn to new product types'

Knr\,r.gotiatedthatthesysLemshoultllntesratervithtlthersysterns

.?

,

I

.l

o (-lustoms SYstems

i'fa-x SYsterrl

I).cgardirt,{ thc I.t:c,hncllouy appticatllc t.or tlrt: rierr, rnt)tlel. t(IU\ wantetl arr

,,,rrir.r,t r.,t th* l'cctrnoltlgv utttlcr the extetttlcd scopc

Sccurity teutrrre -,',r,rti,io, cttltlr r;ltittinq t'elrture ttl lre rcplaced ' llcirtu,secl

[)y courltet ['cltcrs

[,rrposal to liirvc a t]liSD ti-rr checking the lr\rtheotrclt;l irnd tl:rq rt'the ctldc ttr

.;*t',.,phasbecncheckedseveraltimes-ltltcracttrrercporttng

KIl.,\ rvitntet] a clantication tln the number tlt.SAS [iquipments

l{1A ,rskrjd thut marking t.)t'protlucts other than tobacc0 tor export trt" cltrt'ted

()ut trce of charge, since the volumes itre lttrv

KII-r\ rr:questetl slCPr\ to decrease the irnplenlcntation tlcadlines irrtd to llave

:;irrrultaneous CO L.tvE rlates ior all the protJLrcts tlt'the expandecl scopc'

l_i[(_,[rr|s lurthcr rr)rnrnenis on the 2"d proprlsrtl

, iit'.rv SLarltll tilr cacli tlerv prtltluut

, l Isc tit. liiitarti-rhoric lrpllliclttitln ti;r t,t:rl tlclttttltt Lrl;inq [:arctldc

, [ ,,:v'clS ()t scctl iltv:
r. [:rirrr le vcl:; of ';eCuntY

ir. ltctittlt-rs ( ll;': ']tl llarr:tltle ltttti t:ttltrttr s[irItirrq c'ldc

I

t).

.)

r)

l)



nr. SICP,T\ data code

a

i
l

I

I

)

l

a Products to be covcrerJ r.vith nerv generation ,f sta,ps: ail procructs
included in the current scope, ail froduct rmportcri, alr proriuct manuailymanufacfured as rvell as cosnretic.s.
slcPA clanfied that the nerv pnce moder incrudes an unrirnited numberof s,{S and scl ro be provicred, impremenred and operated by srCpA.
SICPA position concerning export nrarking:i' Such marking i.s inclurled in Kenyan excise Larv as rvell as in theItrcrc Con,i:ntio, signed by Kenya as far as tobacco is

concerned;
ii. The marking of tobacco packs for export require the

implementatron of crirect coding technorogies in adrjition to the
current SAS aiready implemented and operationai;iii. It u';ould be an ineq,arity of treatment to obrige only tobacco
exporters to pay for the EGMS solution.

a SICP A proposed different GO LIVE Dare as follow
Beer: July I''. 2015
Soft Drinks. November lrt, 2015
Mineraj !\/aters and Cosmetics earl1, 2016.

Alter consideration anri internar evaruatron, sICpA proposed theibl I owing implemcnta tr on deadrines uncier the fililowing assumptr ons

r\ddendirm signature befbre end February 2015
Nerv Cjontract Duration 5 years
Bcer' sol't Dnnks and Cosmetics: Late.st Au,qust 15, 20r5 (ir
possible bcf'ore)
Mlineral lvater: I-atest Deceinber 10,20r5 (irpossibre before)
Tobacco E.xport (if requested by KRA): Latest February 2g,2015(if possible be f ore)
New Stamp Ceneration: July i'',2015
lvlobile Phorre ,Actrvation: July l,', 2015
Line iVf otion Mlonironng by -l1.12 2015

l-ll!:r Tcchnol,gies ro be clepioved progressrvery, ratcsr J0 Juner0l 6

I

VI

vii
viii
i" I

I

lc

i
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'l'Irc Sur)trnllrl/ ol tlre negotiltcrl f-inll ol.[er

On .lanuar1, 1.5'h 2015, SICITA rcviscd rts ot.f.cr to
\r,,\'l' beln.q alt r\ggregatecl usage t'ce fbr.

It l-1.25 )er l' lLrrlirrstrr e

l(

i' 'r'rre sranrp (,n ,a,cr or digitar code 
'n 

rhc procirrcr),'2' tl:e sen'ice filr T'ack & Trice computcrized system, including a totrl ,p to 2_50handheld tenrinals fbr KRA officers (90 ariditron,,l ,,, the 160 alrearjy tjelivr:r.ed)and l0 000 \/AIl cards fbr authentication by,nanrfacturers, distrrbutors, rctarlersand irnportel-s (already delivered) and,l' Tlre Integrated production accounling system f'ce, including a tofal ,f'JJ rc'e,ue
'stamps activation equipments for irnporters (alre;iciy tieliverecl) but *,rthoutlimitation to the number of prorJuction rine monitonng equipments)

In addjtion. srcpA made the foilor.ving commitments:4 lntroduction of'a 2D cr:cle to beprinied_on a n"* g.n*r:rtion of stamps to enableactivation and veriflcation rvith Srnart Devices l.sirortpr,ones anc] Tablets). Nervgeneration of stamps to be implemented upon frill consumotion of'existjng stampsstocked at bolh KRA (2 rnonths stock estimate) anci sICpA (3 montls stockestrma te).

-5' Development and deployment of an appiication allowing actjvation rvith SmartDevices u,ithin r50_calendar days afier signatr.. uirh. Addencjum fbr theexpansion of the EGMS platforrn.
6 l)evelolltlrent anri deplcil'rnent of'an application tirr smart Devices to enable publicvenfication ol'tlte starnp and the procJucts.

7 ' Delllol'1nsnt of'cnhanced Line lvlonitorinq systern ,,vith the implerne,tatron ,1.,nline canre,as ailowing detcction of LrndJcrarea protiuction.li' Provide the equipnrent incl sofhvarc all.wirrg onli.e check,Ita.x .statu.s ,f ta.r
J)ayers b)'KR"\ enibrcement officers 'ihc purpose of.this application is to collectand tlisplaf inlbrnlation iiom EGIvls, il'ax and cu.stoms lvianagernent )^ystern.Provide 250 Snrart Device.s incorpor;rting this s,rtr.vare.r)' In addition to provitJing training anci .skiiis deveroprnent on EGiv{s platfb,,
(inciuciing ICT), .Sicp,,\ offered to provicie thc roriorvrng training.

r. r\dvanced project lvlanagenrent,
F i c I d En fbrccnrcn t .strategi cs an rl t;rc tr cr-,
Bu.si ne.ss I ntel I i gcnce R epoilt lnd i\nal ysis,
(ionrbati rrg i Ilicit traije.
I-;t lirlra tort, Irtrrcn,si c,
z\rr v ol hcr',;uhtcct loin{ly aliri:erJ

(



',,,/,rkl;llopS irrl(l trlining rvill be tlt'tlantzerl t1t-titttcrl)/ Ittr- Ii I{"\ ttllLrtltgerS ;tttd tllflt:r:r:;

1r.,,9rl,.Sl.rrt1t.;il b.; ccts tcl llc ltlirttl'7 ltllreeti), rvrtlt il tllaxllnlllll of (r()0 traince tniin-tlltVs

pcr ilrttlrrtn texclucling travel itrltl hrlspitlrltiy ctlsts)'

l(). lrr iLilriitr0n, 0rt(j training per ycat rvill lle tlrganizerl l;"r S[('[)A tlversclts t't'rr a total 5

i.ii(A ottlccrs on topics-to bc.lorrrtly itgrecti [ry l(I{,'\ and Sl(]l)/I\'

r r SICI',,\ c.rnmitted (upon slcpA r,-:atlint:ss rnLl rvithirr [i rnrnt]rs atter signing 0t'tlrc

.\tlrlt:ntlurn -C()ntract) to 1;rogtessivi:t1z t:111{ritrle tht cuncnI generltion tlf'hantlh*:ld

tennirrals ttlr KRA tttttl,:ers tOr.varrls iI tle \v rlctteratitltt tlf tcitdcrS'

l].1-lrcncwpnCerrrodelprt.rposerlisappiicatlIi:a:;tli'(](jL-t\l[iDatettt.atIcasttwtl
11g,,,,, ,rr)rluct catcgories inclutletl i. tire Il(llvlS platfilrnl (currentlv targctetl tilr

,\lruust 15, 1015 as per attached irnplernerttatton plan)

il. I.lre neu,.ferm proposeti is 5 ye:rrs as rlt Cj() I,IVlr rlt.:lt lcltst t.,V() new llrtrduct

(:]teqories irlcludetl in the E'GtvlS ['}lattbrm'

i I :;lCIrA cctmmrttc<i to create. in lrltlitiorr to the cxpitrtsi0rt ot'the ctrrront operiltlon, itll

[:;..ct:lle ttcc t]entre in I(enyit rncluding:

t. ,,\ cotiing (Jcntre ttp<;rt reaching lttr ltnnual vrllrttne rlt'I lli[[ron stillllps to

It.: delivereci in reels to rnanul'acturcrs atltl itnporters'

:i. ,'\ Solution IJt:veloprncnt L)cnlre'

ii; A 
:mf;L:-Lfr:rt 

rtnd-I'rairring Centre tirr [(envir and the East

a
Ii i{,\

ton
--r-i;

I

I

n ittu re [)utet,__--___
' i'r t ) ' f.luntc

i\ tr

!lrs. Bett

(-liixtttn iVllsutlr (".lrict' ivlltttage r

L!-ir ilt()rnondi
Kirneu ,\ssistartt lt'[rrnag er - l;itt;tticc t

F- arum b r-t l\ltrthaura ( ) l'ticer t)'f D ltax

icre rrtta Kin a ()lficer D'tll l,'tf)
s. Jane Che iVlitna cr- P&SS

t'.iirrono l(euben P&SS

n tJehatl' ot' S [CP,\
'hnsto her York SlClPr\

lt)

o
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i u-t
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Mr. J.O. Juma
The Directgr General,
Public Procurement Oversight zruthoriry,
National Bank Building,
P.O. Box 58535-00200
N IRoBt

Dear Sir,

D E PR C
,SHILLINGS (s00 ,000 00).

Youm F'aithlirl

E V.\ U o TH US

;\ttached hereto' please find the report on [)irect procurement contracts valuec aboveKshs. 500, 000. 0 0 flor'f :nder Ltom mi nc e m ee ri,g f,"t a o, if 'il;;:, ;;'i;l""tt
&Iinr:tes tor lhe meetin.g will be .submitted a.s .soon a.s thc s.lme are conlirmed.

ljubrnirted fbr your in lbrrnation.

v,.L C

CP.,ACE

,,\9. DIIP
N,I ICH - r(,\RIUKI (rvrRs
UTY COI}I MTSSIONER

)

PROCT]R O IVIE N'T & ST,PPT,T SIlRVTC E.S
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z4th June zor5
I{Rl/5/ns rc/B/C/78

.Solicitor General
State Lay,,Office
Sheria H ouse
NAJROE]I

1

I
(

'i.

I

Dear Sir,

coNTRAgr FoR_P^RrNTrNc, supply AND DELT,ER, o, sECURrryRET/ET'tIE STAMPS COPTPTITB ryrfi{ TRACI( A:.rO rNACE ,SYSTEM,A.T'rD TNTEGRATED PRODUCTTON ,T.CCO_rrr.rffiC STSTEM FORE.XCISASLE GOODS

EtJ#fu:"*r 
to tle above ard your telephone conversarion wirh rlre commissioner

The contraet for printing, suppry and Delivery of securiry Revenue stamps completewith Track and Trace.yit.-,'*J lnt"g-ted productiJn accounting system for aperiod of five (5) yeari *"" o*..a"a- to srcp,t s"."ity sorutions sA on r4oDecember' zorz and *re.conbact signed 
"r;ath ;p,i;ror3 ro, five (5) years. Thecontract award was as follows:

' supprv rf t::'-!rr.trinre.<I s,*ry:i"ang rhe five (5) year period at a unir cosrof Euro o-oos72 incrusive of vAT. n E "rti*.tit no. of stamps was 3.5sbillion over a period of live (5) years.
' 'supply of Track and Trace sysrem at a cost of Euro [o,45o,ooo.oo. for a

ff"T"""1"::?J?r.r.", 
period ai the ,rt" # euio ?oso,ooo.oo per annrun

' supply of preducdon anrr Accounting system at a total cost of Euro.rr,68o,oo0.oo. for a periotl for llve (S) years inAusire of Vef.
'['he current contract is,impremented on tJrree (3) products ffobacco, ]vines ardspirits) rvirh rnore t-han B5o miirion sta-mp, a.tiu.i"d;;il, wir.h twenty eieht (zB)producrion lines equipped with automated procluction *.o*tlrg and thirry tlree[33) automa ted prodriir"" ;;;;;;;is'rin.r.
The Government amended its li'rcisable regulalions vide Legal NoticeNo. rro of r6th'Iune, zo13 (Lxcisable.Goocts Mlanagemeni. systerr$ Regura'tiors that expanded thescope of the system to cover all excisabl.'fooai .-!"p,'ruro,or vehicles. Thesellegulations came inro force after rhe conrracr h;Jt;r;;;fi;i 

"" rBr, Apr,, zor3.

,l

l

I

I
t

t ) , ') / , ,---
' . /ii//'t't' ( t'(t'irt ttt '''1t1111'1117a'41''''/

l-ii'nr::; frtrvrr IJrrrlLlirrg
ll;illr: l:'el;|;.srr: Avr:rrrrt:, I,(). l],rx,l ll2,l().r)l)l{)(l fr.l: .}ll)r.)()0 I;;r_x:.}ltrll/,,1

,',iyl't I9]I ,/x^1 Itl;( I --.1- l - '-t-1J

r) 9n0t ,ort.tF trftlu



.fltecurrentcontract.canllotbenpptiedtocoverthenewJrrorluctsbccauseo[t}re
n"':1'f,J".'ilXtn, 

.rn,o"r is for 3.55 billion .stamps whereas the extended scope is

estimated to require t2,876,633,889 starnps -..r^- ^a ^.,,.,i,{o.t fnr i

. It does not cover all excisablu goodr ;".it.tutotot vehicIes as provided for in

the legal uotice. It only covers Gr* [gl prorlucts (Tobacio, wines and

. ;il:itle cost o[ the project is arnortized "',:l]1" :'-il'::ji^":l*;,':1y,,:'"
ctrrrent.ont'"Jt " 'fl"lo""l"d;;;ilwould 

t,,..?t:nl to arnortizing t-'.e cost

,,vithin the remaining period urti*u-t"[ 't three and half (l rlz) years and t]ris

rv.ultl result in higher urit costs and consequently funding consLraints'

. ,I'he current 
-cost" 

lirnits the nu.mber o[ producrion line equiprnent. ,\ny

a tltlitional. lir"';";#;;;o" "aairionri 
eost wh ich is no t s trs ta-i n abl e-

.Anyvariationtotr,"contract,ou,.oirrcludetheertendedscopeislikelyto
be over th" 'X;;; z5% cumu-lative variation oI a conLract'

.IlteuseofDirectProcurementrnethod.wasrecommendedpursuanttoSectionT4{2)

tb) of ijre pubtic p;;;;;;;l ""a oirp"J-n"i, =ou5- 
which orovides that "A

nrocuring enrity may use <lirect pro"rrrrn?"n,1f f ii; t"ht;etl there is no reasonable

:,i#;;;";trututui" ioi the sootls' works or services"'

I;ICPA securiry solutions sA is the current supplier for Printing' supply and Delivery

rrf security Revenue il;-o, "."rpi"rr 
,;rr, i"I"r. an<l Trace systern' a,d [ntegrated

l,rorlrrcLion Accounting syitem and has been contractetl to pr,vitle the services for a

rit:riod of five tSt V"ul-o"d ir tias pt"pti"i"y- lAf't't ovt:r the t:trrretrt system' 'l'he

,,.uui,:.,s t*o r"n.r"ii'rig;;";;;;; i",i ;i.rd"d 
'i,rv 

r.rne suita6te bidcler, slcPA

i;,:.rrrity solutions-

!,/e have gone through tle procureruent pro:e.ss and are reiuly trl ctltttmunicate Lhe

r)rrtcorne to slcpA, E,rt u"ro." then lve ioul,l require yrlu to revicrv the proposed

notillcation as well as draft con[ract'

,\ccording,ly'}vearelrerebysubmitling,t}retotlowingftlryourkindreviewirrrd

)

.i

,:()trunents:- -'-r.- 
ntuft notjficaLjon oI award'

?. lJraft contract' \

'(ours FaithfullY,

I
t
I

tt/e
ant'a (llls), 0GlV
omtnissioner-lrv. t

t l)r:p uty C
,

[.e nl Sc rvlces and Btlnrt lCo ortlilt:r 0n
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we have perused the Draft Notificatjon Award,the contrarr rogether uvirh rhe documentsthat form pan of the contract and wish ro wrrre as follows:
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ANNEX9-PICLETTER

TO MINISTRY OF

FOREIGN AFFAIRS



REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Tel. +254-020-221291
Fax: *254-020-243694
E-nrail : clerk@ parl iament.go.ke
When replying please quote

NATIONAL AS5EMBLY
Ref: NA/DCS/PIC/2O18/149 7th September 2O18

Amb. Macharia Kamau, CBS
Principal Secretary,
Ministry of Foreign Affairs & lnternational Trade,
NAIROBI.

Dear

RE: APPEARANCE BEFORE PUBLIC INVESTMENTS COMMITTEE

The Public lnvestments Committee is established pursuant to Standing Order No. 206,
and is mandated to among others, examine the reports and aicounts of public
investments as submitted by the Auditor-Ceneral and also examine whether the affairs of
public investments are being rnanaged in accordance with sound financial or business
principles and prudent' commercial practices. Article 229 of the Constitution of Kenya
also mancjates Parliament to consider the Report of the Auditor Ceneral.

l-he Committee has been enquiring into the procurement process and implementation of
the l(enya Revenue Authority Tender No. I(RA/HQs/DP-423/2014-2015 for excisable
Coods management System (ECMS) awarded to SICPA Security Solutions, SA on 17'h July
2Ol5 with a view to reporting the [-1ouse as per its mandate. lt the course of inquiry. the
Committee heard that SCIPA Security Solutions had been investigated and blacklisted in
some countries on the basis of bad business practices. Some of the countries that are:
alleged to have investigated and blacklisted the said company include Brazil, Morocco,
Albania, Turkey, Philipes and USA.

The purpose of this letter is therefore, to request you to urgently provide the Committect
with any relevant infornratic)n on bad business practises of SCIPA Security Solutions SA.

Yours

j*
JEREMIAH W. NDOMBI
For: CLERK OF THE NATIONAL ASSEMBLY

Clerk's Chambers
National Assembly
Parliament Buildings
P.O. Box 41842 -00100
NAIROBI, Kenya

(

Copy to:-



Amb. Dr. Monica K. Juma, DPHIL, CBS

Cabinet Secretary
Ministry of Foreign Affairs & lnternational Trade

NAIBQEI
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REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694
E-mail : cle*@pedtamcllge-ke
When replying please quote

n\

KNA 2/4nOV/(248) L? 
29th Nove mber,2071

Mr.I. K. Niiraini MBS,
Commissioner-General,
Kenya Revenue Authority,
P.O Box 48240-00L00,
NAIROBI.

Dear tn r' \{rd*)
RE: REQUEST FoR INFoRMATIoN oN LEGAL NoTICE No. s3 DATED 30rH

MARCH, 2017 AND PUBLISHED IN THE KENYA GAZETTE OF 4TH APRIL,
2017.

We acknowledge receipt of your letter dated 24tr' November, 2012, Ref. No. KRA/IS
& BC/DTD/1149 on the above subject matter.

This is to confirm that the Excise DuV (Excisable Goods Management Systems)
Regulations,2017 were forwarded by the Cabinet Secretary for Nati,onal Treasury to
the National Assembly for consideration by the Committee on Delegated Legislation.
Subsequently, the regulations were tabled in the National Assembly and considered
in the marlner prescribed in th- 3tatutory Lrstruments Act No. 23 of 2013.

.^.r'.^-.-:,.:,.i herewith, is a brief outlining the manner in which the regulations were
considered by the National Assembly, and the relevant supporting docgments for your
information.

Yours

MICHAEL R. SIALAI, EBS
CLERK OF THE NATIONAL ASSEMBLY.

National.f,ssembly
Clerk's Chambers
Parliament Buildings
P. O. Box 41842 -O0100

NAIROBI, Kenya

a

o
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KrNya RrvrNur
AurHorury

ISO goor:rotS CEB.TIFIED

Office of the Commissioner General
Our Ref: KRA/LS & BC/DTD /nqg
z4th November, z.otz

The Clerk
National Assembly
Parliament Buildings
P.O. Box 41842 -ooroo
NAIROBI

Dear Sir,

RE: REQUEST FoR INFORMATTON oN LEGAL NOTICE No.sg DATED
3oNI MARCH 2oI7 AND PUBLISHED IN THE KEI{YA cez-nrrr or
14rrl ApIUI,zot7.

The above subject matter refers.

TheAuthority has been sued in Nairobi Constitu tional petitionNo.5g z of zotT
Okiya Orntata uersus KRA & z Others on the basis that l,egal Notice No.53 of
3oth March 2C17, was not laid before Parliament for approval as provided under the
Statutory Instruments Act.

On the part of the Kenya Revenue Authority, the understanding and information that
we have is that the Cabinet Secretary, National Treasury, forwarded the Draft l,egal
Notice to your Office and subsequently, the Legal Notice was presented to the relevant
oommittee of Parliament and later published for implementation.

We now seek your confirmation that the said l,egal Notice, was subjected to the
requisite process as outlined in the statutory Instruments Act.

That confirmation and any necessary documentation is urgently required so that the
Authority can prepare its defence in response to the Petition where limited time of
fourteen (r4) days was granted on z2,d November 2or7, within which to file the
defence.

We would appreciate if this inforrnation and any
parties and the Court in determining the dispute.

G
K

Commissioner - General
al{ \ '''

'1. \

6p

fon'

zA,1

documents are availed to assist the

Y

cs
COPY: Permanent Sccretan,

National 'freasurv
NAIROBI

Tulipe Ushuru lujitegemee I
rciYTimts Touer Builciing. 3oth Ilu[llarlc S,li$i,A\Lnirr . I,.O. B.r..l32.to. yair<,h: KIrr,r'irir:Io()c(! idx: tbll?2
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BRIEF ON THE EXCISE DUTY (EXCISABLE
MANAGEMENT SYSTEMS) REGULATIONS, 2017

GOODS

a

1. On 30'h March, 2017, as required under section a0(3) of the Public Finance
Managemenr Act, No. 18 of 2072 and standing order z4i,(2) of the National
Assembly Standing Orders (2013), the Cabinet Secretary for Narional Treasury
made a public Pronouncement o[ the budget policy highlights and revenue
raising measures for the nauonal government for the financial year 2017/18.
Thereupon, the Cabinet Secrerary also submit droft Finance Biil, 2017 and
related draft regulatrons including the draft Excise Dury @,xcisable Goods
Management systems) Regularions,20lT to the Narional Assembly.

2. Thereafter, following the publication of the final Excise Dury @,xcisable Goods
Management Systems) Regulations, 2017 , Office of the Clerk of the Narional
Assembly received the published version vide a letter copied to the Charperson
of the Delegated Legislation Committee dated 11'r'April, 2017(A copl oJwhicb is
attached.)

3. The National Assembly was however not in session havrng proceeded to a
recess from 7'h April, 2017 until 8'h May, 20L7 both days inclusive. The recess
period was meant to accord Members opportuniry to take part in the Party
Primaries, most of which were scheduled to take part during that period (Jee
attaclted tbe talendar of tbe Houte).

4. Pursuant to section 11(1) of the Statutory Instrumenrs Act No. 23 of 2013, rhe
Cabinet Secretary for National Treasury is required to ensure that within seven
sitting days after the publication of a statutory instrument, a copy of the
statutory instrument is uansmitted to the Responsible Clerk for tabling beflore
Parliament.

5. Further, section 11(3) of the Starutory Instrumenrs Act No. 23 of 2Ol3
provides that the responsible Clerk shall register every srarutory insrrument
transmitted to the House for tabling.

6. In light of the fotegoing and the recess period, the regglar-i(-rns wcre tabled in
the House on 10'hMay,2077 a date rvhich is -vthin the prescribed seven sitting
days (A copy of the regulation. i^*icf,ting the date they were tabled is attached
herein.)

7*Ftiiow'rng-the tabling, the said regulations stood referred to the Committee on
Delegated Legislation for consideration pursuant to Standing Order 210 oFthe
National Assembly Standing Orders (A ,oPl of the Hansar/ repon and the Votet and
Proceeding'for the parliculur dqy are attat'lted herein)and section 12 of the Starutory
Instruments Act No. 23 of 2073, which provrdes that every starurory
instrument issued, made or established aflter the commencement of the Act
shall upon tabling beflore the respectrve House o[ Parliament srand referred to

o
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the Committee established for the purpose o[ revierving and scrr.runizing
statutory instruments.

8. In is worth noting that, pursuant to section 15(1) of the Statutory Instruments
Act No. 23 of 2073, the Commrttee is required to make a report to the House
containing only a resolution that the statutory instruments referred to the
Committee be revoked. Indeed, unless a specilic provision exists in law
requiring an express approval of the House on specified regulations
(such as those under the Elections Act, 2011, Parliament DOES NOT
engage in approving or amending all or part of statutory instrument.
Only an annulling resolution is contemplated where the relevant
Committee moves the House to resolve as such, within the specified period.

9. Section 1,5(2) of the Statutory Insuuments Act No. 23 of 2013 further provides
that "uhere the Committee doer not make the report referred to in sabrcdion O within
twen!-eigbt day after the date of referal of the $atutory inilrz.tment to the Committee ander

sedion / 2, or uch other paiod as the House na), b) reslution approue, the ilatatagt

initrument fiall be deemed to haue fully met the releuant conideratiorc refered to iutelut
/3.

10. This means that if the Committee does nor make a reporr r.vithin the
aforementioned period, it is deemed that Parliament has no objection to any
provision of the regulations and therefore the parucular regulations come into
force having met the considerarions specified in the Act.

11. The Committee on Delegated Legislative issued a notice of meeting to its
Members to consider the regulations on 8'hJune, 2017. (A copy of the notice of
meeting of the Committee is attached herein). It is on record that, the
Committee on Delegated Legislation attempted to hold meetings severally, but
could not attain the requisite quorum to meet. This was atuibutable to the fact
that with less than three months left to the 8th August, most Members were

focused on the elections. The Commrttee did not therefore meet to deliberate

on the regulations and make a report to the House within rwenry-eight days

after the date of referral of the regulations to the Committee as requiredbylar.v.

12,In view of the foregoing, rve observe that the Excise Duty (Excisable Goods
Management Systems) Regulations, 2077 came into force on 7'h June, 2017,
which is rwenry-eight (28) days after 10m May, 201,7 in accordance rvrth the
provisions of sections l't, 1,2 and 15(2) of the of the Statutory Instruments Act
No.23 of 2073.

M. R. SIAr-Ar, EBS
Clerk of the National Assembly

November 29,2017

e
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COMMITTEE ON DELEGATED LEGISLATION

Parliament Buildings,

NAIROBI
Eh June 2017

o

presents his complimen to the andhas the honor to inform them that a meeting of the Committee will be held on Thursday 8th June, 201T,inCommittee room 5, Main parl iament Buildings at i0:00 am

AGENDA

1, Preliminaries

2' Meeting with the Cabinet Secretary for NationalTreasury on VAT and Excisable Goods
Management Systems Regulations, 20173. Any Other Business,

Copies to
Hon. Wlliam Cheptumo, M.p. _ Chairperson
Hon, Joseph Gitari, M.p.
Hon. George Theuri, M.p. 

vice chairperson

Hon. Elisha Busienei, M.p.
Hon. Hassan Adan Osman, M.p.
Hon. Mohamed Aden Huka, M.p.
Hon, Wlliam Kisang', M.p
Hon. Benard Shanali, M.p.
Hon. Charles Gimose, M.p.
Hon. Vincent Musau, M.p.
Hon. Tom. J, Kajwang, M,p.
Hon. Nicholas Nixon, M.p.
Hon, Saney Abdi lbrahim, M.p.
Hon. DanielMaanzo,Mp
Hon. Timothy Wanyonyi Wetangula, M.p.
Hon. Yusuf Hassan, M.p.
Hon. Neto Agostinho, M.p.
Hon. Kabando wa Kabando, M.p
Hon. Simba Arati, M.p.
Hon. PaulBii, M.p.
Hon. Michael Kisoi Manthi, M.p.
Hon. Eusilah Jepkosgei, M.p,
Hon. Paul Koinange, M.p,
Hon, John Waiganjo, M.p.
Hon. Alfred Keter,Mp
Hon, Hon. Kamoti Mwamkale,Mp.
Hon, Shadrack Manga, Mp
Hon, RachaelAmeso,Mp
Hon. Junet Sheikh, Mp

o
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1Sth I u.ne, 2013

LEGI\L NOTICE NO. 1 10

THE CUSTOMS AND EXCISE ACT
Qap a.72)

IN E)GRCISE of the powers conlerred by section 234 of thecustoms and Excise Act, thecabinet Secreta* to the Nationai rreasury makes the foriowi,g Regurations:_

IHEfr'fLBX3,ii3 
EX c I s E (Ex c I s AB LE Go o D s MANA GEMENT s y s rEM)

Citation.

l;i"?l Hgg:[HH,T;1f 
cited as the customs a,d Excise (Excisabre goods Management

Interpretation
2' In these Regurations, unress the context otherwise requires-

#tH:t-T;ff;t'means an officer authorised bv the commissioner to perform ant'actunder

lteornpounded spirit" means spirit ready for consumption as a beverage and put up for reta,;
"contractor,' mean:
Systenr; 

- --'-*^s a person appointed by the commissioner to suppry, install, and maintain the

"Excisable goods management system" inthese Regulations referred to as ,.the 
System,,incrudes;ffi:H:f's' track *Jttutt 

'v"*r,'p."au.tion uiJ;;s system and rerated software and

"importer" means a person registered as an importer by the commissioner to import excisabre
goods specified under these n?gur;;;, Commissioner to irn

-Y-t:n::rer" means a manufacturer licensed to manufacture goods specified in these

;1ffi:f,:;:lea,s 
packet, bonre or similar retair unit of excisabre goods specified in these

'1prin1s1,,

Excisable goods to be affixed u,ith excise stamps.':' Every package of excisabr. g""dr,'"r"ept motor vehicl\enya shall tre affixed *i,t 
";-.;.;;:i;., of a type a,d

means a person appointed by the commissioner to print and supply excise stamps; and

e, manufactured in or imported into
ln a manrer specified by the
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Comrnissioner

F-eatures of the excise stanlp.
4' Every excise stanrp requi.ed to be affixed u,der reguration 3 srrail be of such specificarions as-(a) to <leter. counterfbiting;

(b) to Jaciritate t.acki,g of the stamps a,d excisabre goods arong trre suppry chain;
(c) to r:nable accounting for the production of excisabre goods manufactured or imported; and(d) to lacilitate any persons in the supply chain to autrrenticate the stamps and excisabre goods.Excise stamps fee.

i;"t*i#;ufacturers 
and Importers shall purchase excise sramps from the commissioner ar a

(2) The fee prescribed by the Cornmiss.
stampf; and ihe maintenan"" 

"o.t, of t-tllT;:,:lltt 
paragraph (l), shall not exceed the cost of trre

[']J5firJ3i,,,1,T the sale of excise stamps shalr be rerained by the commissioner for

Registration

fl.!?,,il'"",::ffi::T[",'J"il',:l',:',fl:1,.J;:T:1,"j; 
:::#"]".,j*i: goods specined under rhese

(2) A ',erso, s'hall not manufacture or ii:oga excisabre goods for rvhich an excise stamp is:ffIi:l:iiiT:J;,1,il,f,:**;;,*',n".. il;;,;',,:;:, unress that person is ricenced or

Application fo:. excise stamps

,l;.t*;l#tufacturer 
or importer shall apply ro rrre Commissioner for excise sramps in the

[?]# ;xii fi:::ff s'-:x1.;:;|:T:fffi :#1;li i ?:J;::]x",,o,he comm i s s i oner a, r eas,

(3) A rnanufacturer or impofter shall pa1' for excise stanlps upon approvar by trre commissioner.'11) r, casc rf imporrs, the Commissiorexcise sttullps. -^'- vv''r',sslone.may require evidence of importation before deji'ery of
(5) Despite subparagraph (4), the Corruspecir)', ailou, jcri'e,v^or.."i.",I#pTi:lt[trn;il,??il,j:#;:;",oitions 

as he may

I.n
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F orecast of ConsumPtion.

8. (1) Tfre commissioner may require a manufacturer or importer to provide, at least 120 days
before the beginaing of every financial y"?r, 

?forecast of qirantities of excise stamps which the
manufacturers and irnporter intend to use in the ,uur"q*ni y"ur.

Q) Amanufacturer or importer shall bear the cost of the excise stamps procured under the
forecast and not used.

Appointments.
9. (1) subject to the law regulating public procurement, the commissioner shall appoint a
suitable person to -

(a) print and deliver excise stamps;

(b) develop and install the System; and

(c) install any other related systems.

(2) A person appointed under paragraph (1) shall not print any excise stamps required underthese Regulations unless requested by Co**i.rioner.

Delivery of excise stamps.
I0' (l ) The com-missioner may, where necessary and subject to such conditions as he may-impose, require the printer to deliver excise r#p;;;;y to a manufactur"., o, importer.

(2) The printer shall notifu the commissioner of the quantity and type of the excise stampssupplied under paragraph (l) within such period as the commissioner may require.

Place and time of affixing excise stamps.
I 1. (l ) Excise stamps sha[ be affixed on excisabre goods _

(a) in case of locally manufactured goods, in the production facility immediately after packaging;
(b) in the case of imported goods, in a place approved by the commissioner within seven daysupon clearance from Customs for home use;

(c) in any other case, at a prace appointed by the commissioner.

12' Despite paragraph (1) (b), the commissioner may allow excise stamps on imported excisabregoods to be affixed in the production facility i" til;;;;;ing counrry subject to such conditionsas the Commissioner may specifu.

Retum or transfer of excise stamps.

lisy*ufacturers 
or importers shall return unused excise sramps to the commissioner

<3



(a) thev stop manufacturing,

(b) ther:e are defects in the excise stamp sheets or reels;

(c) they fail to irnporl;

(d) the excise stamps are declared out of use by the commissioner;

(e) the Cabinet Secretary for finance exclude the products from the requirements of these
Regulations;

(2) Except for the stamps returned under paragraph t (a) and (b), the commissioner shall refund,within sixty days, the fees paid on the returned excise'riu.npr,

Allowrnce for wastage and damages.
14' (1) Damaged excise stamps shall be preserved for verification by an authorised officer.

(2) tr'here a manufacturer or importer cannot account for the excise stamps issued to him by thecomrnissioner, the commissioner shall compute excise duty and other taxes on the unaccountedexcise stamps based on the highest excise raie of excir. Jury, value and volume of excisablegoods manufactured or imported by the person.

(3) In computing excise duty on account of the unaccounted excise stamps, the commissionershall allow a wastage and damages not exeeeding one percent of the issued stamps.

Transfer of excise stamps.
l5' (l) A manufacturer or importer may, with prior approval of the Commissioner, transfer
:1"". stamps in stock to another manufactu.ing ,niil'*r"a uv the same manufacturer orrmporter.

(2) The commissioner shall prescribe the procedure and condition for transfer and accounting ofexcise starnps under this parigraph.

(3) A manufacturer or importer who transfers excise stamps without prior approval of thecomnissioner commits an offence.

Installzrtion of the System.
l6' A rnanufacturer or importer of excisable goods specified in these Regulations shall facilitatethe installation of th^e Sysiem in their production or import facilities in accordance with theprovisions of these Regulations.

Composition the System.
l7' The System instared under regulation r6 shail be composed of -
(a) excise skmps authentication and validation equipment;

-ry
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@)de;vices for identification and association of each package with individualexcise stamp;

(c) protluction accounting equipment; and

(d) devices for the control, registration, recording and transmission of data on the quantities of
excisatrle goods to the Commissioner.

Marking of product packages.

18. (l ) The Commissioner may require that the excisable goods be marked by the System on
each package and in a visible place, as appropriate for the type of package, by a process of
printing.with.indelible security ink, with codes that enable authentication, production accounting
and tr:ack and trace of excisable goods.

Integration.
19. The installation, integration, preventive and corrective maintenance procedures of all the
equipment comprising the System at the manufacturers or importers' premises shail be done by
an authorised contractor under the supervision ofan authoris.a orn..i.

Development and supervision.
20. The Commissioner shall be responsible for _

(a) defining the functional, security and fiscal control requirements to be observed by the
contractor in de'/eloping the System;

(b) supervising and monitoring the process of installing flre System.

Installation of equipment and devices.
2l' (1) The System shall be installed on all production lines at the manufacturers or importers
premises corresponding to each packaging machine and labelling machine;

(2) The System for management of imports shall be installed in a manner prescribed by the
Commissioner.

Notice of installation.
22'Q) The manufacturers and importers shall be notified in writing by Commissioner at Ieastthirfy days in advance regarding -
(a) requirements for the equipment to facilitate use of System;

G) the adaptive features required, on each production rine;

G) the connectivity features and operating environment for the installation and operation ofcomputers and other equipmeirt comprising the system;

(d) the starting date of installation of the System.

gs
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[drrance reports on new brands etc.
29. Manufacturer or importer shall_

(a) declare to commissioner packages and labels of brands manufactured or imported includingthose for export and duty free;

(b) declare to the commissioner, at least thirty days in advance the start of production of newbrands of goods or any change in the graphic art orexisting on.r, together with thecorresponding packages and labels;

(c) apply at least thirty days to the commissioner for instailation or removal of the System, as thecase may be, in the occurence of the following.u*rr_-^

(i) reactivation of inoperative production lines;

(ii) deactivation of production lines;

(iii) nraintenance and reallocation of production lines;

(iv) installation of new production lines; and

(v) acquisition or sare of industriar machinery and equipment.

3

I

farling of duty free products and packages.
30' (1) All packag"t of d'ry rt"" oi"*port excisable goods specified in these Regurations shallbear clistinct markings to enable track and trace.

(2) The material wrappi4g the package for wholesale purposes shall be printed_
(a) in tlie case of exports, the country of final destination; or

(b) in case of excisabre goods for consumption in Kenya, ,.FoR usE IN KENyA,,;
(c) in case of excisable goods for sale to Duty-free shops, or Diplomatic shops, ,,DUTY 

FREE,,;

Si#$:;?tilB:T,"ble goods for consumption by Kenya Defence Forces, ,,KEN,A

Exemption from excise stamps.
i l. (1) Excisable goods_

(a) manufactured for export, Kenya Defence Forces or delivered to a duty free shop;
(b) irnported or purchased from a duty fi'ee shop by priviieged persons and institutio, listed in

RL
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the Third Schedule to the Act;

t

(c) with approval of the Commissioner 
rrniernationar mail, witr,;;;;.Hi ;1,::::?,ff,J]j.,ffd into Kenya as sampres or bystamps' voruEr snall be exempted from the requirement of excise

Verification of stamps.
32. A manufacturer,
,t ai, of "x"ls;t* 

rmporrer, distributor, retailer or any o
admitting them in ;i?ji: 

shall veri& and authenticate ttieLerr premises or in any way handle the

ther person involved in the supply
stamps and excisabte goods dI;i"goods.

Prohibition and offences.
33. (1) A person shall not_

'9],:Tj:f #il:il:'r"Tf,::[H,xi:1il#:;ilT:,H:lt,h:*ledwi,hou,being
(b) fail to maintain excise stamp register or records as the c
(c) fail to affix an e> 

vr rueur.(rs as the commissioner may prescribe;

b"*rr..r"r"r #fi:,",.":lt' "' the package of excisabre goods in such secure mi]nner as the
(d) print over or deface an excise stamp affixed on a package;
(e) knowingly submits a return that is incorrect;
(0 fait to furnisrr any information that the commissioner may require;
G) be in possessior.;
whrch are not 

"*._'-?1,"*cisable 
goods ol which the excisepted under these Regulations; 

-.'- vavrDc stanlps have not been affixed and
(h) attempt to acquire or acquire an excise stamp without authorify from the commissioner;

3]ffi[::*fi;.or nrint, rnake or in any way creare an excise stamp without the aurhority of the
0) be found in poss,
tutr'*itv oi,h:tilffi[ili.T excise stamp printed, made or in any way acquired without the

\

,
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General penalt1,.

34' A person who commits an offence under these Regurations for which no specific penalty isprovided is liable, on convictior, to u nne not less tt,ui ;; h;;;;;j'r#;lo"ln,,,,r* and notffi::,,Xil;l:S:*j:tffi;"J't ou,und shlrings or il i*p,i,o,,.enr ror a term not

f:irLr. of stamps, equipment and goods.
35' The commissior.r ihu, r"ir. Jr"ire stamps, equipment and goods where_

.t

I

r-ij,l

(a) er:r;ise stamps

(i) counterfeited;

(ii) subject to retum and manufacture or rmporter fails to do so; or
(iii) found in the possession of persons other than to whom they have been suppried.
(b) the equipntent or pla't is used in the manufacture of counterfeit excise stamps;
(c) the goods-

(i) bear countgrfeited excise stamps;

S3*Hr",::ff 
stamps affixed in a manner not consistent wirh guiderines presc,bed by the

Revocation of LN. g4 of 200g.
37' The customs and Excise 6Ex"is" Duty Stamps) Regurations, 200g are revoked.
Made on the i gth June, 2013.

I{ENRY ROTICH.
Cabinet.secretary ior the National Treasury.

I
1'

(iii) do not bear excise stamps as required in accordance with these Regurations.
Disposal of forfeited excise stamps and seized goods.

# .ffim" ff: :ffi*' t;:m:.A*t*:: 
":;*[?: :,,. 

o un d er the s e Re g u, ati ons sh a,
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THE KENYA GAZBTTE
Published by Authority of the Republic of Kenya

(Registered as a Newspaper at the G.p.O.)

ol. CI{V-No.l32
Page. 4663

09 September,20l3

I
I

GAZE,TTE NOTICE NO. 12856

TI{E CUSTOMS AND EXCISE ACT

(Cop.472)

PzuCE OF AN EXCISE STAMP

LIANT to regulation 5 of the Customs and Exci se (Excisable Goods Management System)Regu Iations of l8th June, 2013, the Comrnissioner -General prescribes the price of an excise stamp''.l be one shilling and fifty centS (KSh. 1.50) with effect from 9th September,2013

Dated the 5th September,2Ot3

J. K. NJIRAINI,

Conunissioner-General, Kenya Revenue Authority.
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