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CHAIRPERSON FOREWARD

This report contains the proceedings ofthe Committee on the Parliamentary Broadcasting and

Library in its consideration of the Public Participation Bill (National Assembly Bill No. 52 of
2073). The B ill was published on I't Septembe r, 2023, and went through the First Reading on

l2th October 2023 and was thereafter referred to the Committee on Parliamentary Broadcasting

and Library for consideration and reporting to the House, in accordance with Standing Order
127.

The Bill contains fourteen (14) clauses and seeks to provide a legal framework for effective
public participation. The Bill further proposes to provide a mechanism to facilitate effective
and coordinated public participation and to give effect to the Constitutional principles ofpublic
participation and participatory democracy as enunciated in Articles
I,10,3 5,69,I 18,17 4,184,196,201 and 232 ofthe Constitution.

Advertisements were placed in print media on Wednesday 25s October, 2023 and on Friday
26th lanuary,2024 inviting the public to submit their views by Monday 6th November, 2023

and further to attend public hearings on Thursday, 8th February 2024.

The Committee received submissions from twenty{hree (23) stakeholders namely; i"fte
National Treasury and Economic Planning, Office of the Artorney General, National Gender
and Equality Commission, Centre for Economic Governance, University of Nairobi African
Women Sludies Research Centre, Inlernational Budget Parlnership Kenya, Caucus On
Disability Rights Advocacy andThe United Disabled Persons of Kenya, Urai Trust, Coast Civil
Society Nehyork for Human Rights, Ll/ecare Organization, Kenya Climate Change Working
Group, Civil Society Parliamentary Engagement Network , Centre for Intellectual Property
and Informalion Technologt Law, Kenya Devolution Civil Society Organization llorking
Group, Kenya Law Reform Commission, Council of Governors, Joint Kiambu CSO's, Kenya
Associalion of Manufaclurers, Kenya Youth Federation, Health NGO Networks, Institute of
Public Finance, Women Challenged to Challenge and Dr. M. J Okumu, an Advocate.

The preeminent opinion ofthe stakeholders is that the Constitution of Kenya (2010) does not
have a specific statute solely dedicated to public engagement. However, the Constitution does

include provisions that cover various aspects of public engagement. The stakeholders also

emphasized the importance of passing this Bill into law to ensure its conformity with the
Constitution.

In considering the Bill, Members observed that there was no clear, cross-cufting, and multi-
sectoral framework goveming public participation in Kenya. This observation highlights a gap

in the current system, as there is no comprehensive structure in place to ensure meaningful and

systemic involvement ofthe public in decision-making processes. Members also noted the need

for a structured framework for public participation by public institutions to minimize the risk
ofexcluding the perspectives and concerns ofthe public.

Members asserted that inadequate structure in public participation has resulted in numerous
government policies and legislation being declared unconstitutional by the courts. The
Constitution of Kenya 2010 only highlights the principle of public participation without
providing a clear framework. It neither specifies modalities nor does it outline the procedure

Rcpon ofthc S.l..i Commillct on Prrli.m.rtrry BmrdcrttinS rnd Llbrrry on th. Consid.rrtiotr o[Publh Prrticip.tion Bill
(li.tionrl Asscmbly Bill No. 52 o42023
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for public participation in the legislative process, leaving the normative contents to the
discretion ofthe authority mandated to conduct public participation.

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Commi$ee further
wishes to thank the sponsor ofthe Bill, Hon. Daniel Epuyo Nanok, MP and all stakeholders
who submitted their comments on the Bill. Finally, I wish to express my appreciation to the
Honorable Members of the Committee and Secretariat who made useful contributions towards
consideration ofthe Bill and production of this report.

On behalf of the Committee on Parliamentary Broadcasting and Library, in accordance with
Standing Order 199(6), I am pleased and honoured to present to this House the Report ofthe
Committee on consideration of the Public Participation Bill, 2023 (National Assembly BillNo.
52 of2023).

It is my pleasure to report that the Commiftee has considered the Public Participation Bill
(National Assembly Bill No. 52 of 2023) and has the honour to report back to the National
Assembly with the recommendation that the Bill be epproved with amendments as proposed

by the Committee

Hon. Daniel Epuyo Nanok, CBS, MP - Chairperson

Committee on Parliamentary Broadcasting and Library

R.Pon of rt. SaLct Commltt.. or Prrli.m.nbry 8ro.dc.ltltrt rnd Llbrrry on ah. Colridcrrlloi of Putlk Pani.ipatlor Blll
(Nrdon.l A$.mUy Blll No, sl ofmZ,
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PART OI\E
I PREFACE
1.I MANDATE OF THE COMMITTEE
L The Committee on Parliamentary Broadcasting and Library is established under Standing

Order 2l2D and is mandated to; -
(D consider and rcport on all matters relating to broadcasting ofthe proceedings ofthe

House;

(it) advise the House on matlers rclated lo public participation;
(iiD make reports and recommendations to the House, including proposed legislation on

matters relating to broadcasting ofHouse proceedings;

(iv) recommend to and advise the House on matters related to the provision of library,
publications, and research services in Parliament, including improvement of the

library and research services; and

(v) assist Members in utilizing the facilities provided by the library and research

services, including the use of information and communication technology.

Rcporl of tt. ScLd Commltt.. o! Pr.lhmltrry Bro.dcstiot rnd Llbrir? o! tha Cortldcrrdon of Pubtic P.rticlp.llon Blll
(N.tlotr.l Att€mbly Blll No.52 of 2023
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1.2 COMMITTEEMEMBERSHIP
2. The Committee on Parliamentary Broadcasting and Library was constituted by the House

on 27th October 2022 and comprises the following twenty-one Members; -

Chairperson
Hon. Daniel Epuyo Nanok, M.P.

Turkana West Constituency

United Democratic Alliance Party
Vice- Chairperson

Hon. (Eng.) John Kiragu Chege, M.P.

Limuru Constituency

United Democratic Alliance Party

Hon. Mohamed Mohamed Ali, MP

Nyali Constituency

United Democratic Alliance Party

Hon. James Gakuya Mwangi, M.P.

Flrrbakasi North Constitucncy
[Jnited Dcmocratic Alliance Partv

Hon. John Waluke Koyi, M.P.

Sirisia Constituency

Jubilee Partv
Hon. Oscar Kipchumba Sudi, M.P.

Kapseret Constituency

United Democratic Alliance Party

Hon. Rindikiri Mugambi Murwithania,

M.P.

Buuri Constituency

United Democratic Alliance ParW

Hon. Adams Kipsanai Korir, M.P.

Keiyo North Constituency

United Democratic Alliance Party

Hon. Anthony Kenga Mupe, M.P.

Rabai Constituency

Pamoia African Alliance Partv

Hon. Raphael Sauti Wanjala, M.P.

Budalangi Constituency
Oranse Democratic Movement Parfv

The Hon. Mosbs Malulu Injendi, M.P.

Malava Constituency
Amani National Consress Partv

Hon. Timothy Wanyonyi Wetangula, M.P.
Westlands Constituency

Oranse Democratic Movement Partv
Jubilee Partv

Hon. George Gachagua, M.P.

Ndaragwa Constituency

United Democratic Alliance Partv

Hon. (Dr.) John Ariko Namoit, M.P.

Turkana South Constituency

0range Democratic Movement Party

Hon. Josses Kiptoo Lelmengit, M.P

Emgwen Constituency
United Democratic Alliance Pa rfv

Hon. Kitilai Ole Ntutu, M.P
Narok South Constituency

Independent
Hon. Abdirahman Mohamed Abdi, M.P
Lafey Constituency Hon. Phelix Odiwuor Khodhe, M.P.

R.porl of lh€ SelNt Committc. on Prrliamcnlrr) Broadcrsting rnd Librr ry or thc Considcrrlion of Public Prrticiprlion Bill
fNr(ion.l Asscmbly Eill No.52 of2023
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Langata Constituency

Oranse Democratic Movement Partv

Hon. Suzanne Ndunge Kiamba, M.P.

Makueni Constituency

Ms. Fidlizah Mwagogo

Clerk Assistant III

Ms. Mercy Wanyonyi

Senior Legal Counsel

Mr. Silas Lomutur
Research Officer III

Wiper Democratic Movement Parhr

Hon. Talib Ahmed Abubakar, MP
Nominated

Winer Democratic Movement Partv

Hon. Charles Onchoke Mamwachq M.P.

Bonchari Constituency

United Prosressive Alliance Partv

I.3 COMMITTEESECRETARIAT

3. The secretariat supporting the Committee comprises the following staff; -

Ms. Ella Kendi
Clerk Assistant I- Team Leader

Ms. Noelle Chelagat

Media Relations Oflicer II

Mr. Jarred Onyancha

Public Relations Oflicer III

Ms. Jacinta Maru

Sergeant-At-Arms

R.porl ofahc S.l.tt Conmlttaaon P.rlirm.rt ry Llbrlryrnd Brordcstlng on ihc Con.ldcr.tlon ofPublic porlicip.tion Blll
(N.tlor.l A$cmbly Blll No.52 of2023
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PARTTWO
2 BACKGROUND OF THE PUBLIC PARTICIPATION BILL
2.1 INTRODUCTION

4. Public participation is when members ofsociety are involved in the decision-making process

by public entities. Legislative bodies are required to include the public or a representative
group in their decision-making. Public participation in the legislative process allows the
public to influence the decisions made by lawmakers. The importance of public
involvement in legislative processes is universally recognized in constitutional
democracies.

5. The main challenges in conducting effective public participation in Kenya include the lack
of an overarching public participation policy and legislative framework, ineffective
communication, lack of interest from citizens, limited civic education, inadequate funding,
inadequate feedback mechanisms, and a focus only on compliance.

2.2 SITUATIONALANALYSIS

6.The 2010 Constitution establishes public participation as one of the national values and
principles ofgovernance, as an expression ofthe sovereignty ofthe peoplel. These values
and principles are binding on all state organs and individuals when enacting, applying, or
implementing any law. Article l0(2Xa) of the Constitution olKenya,20l0, encapsulates
the national values and principles ofgovernance, including the participation ofthe people.

7. Public participation is a comerstone ofKenya's democracy, playing a significant role in the
legislative and policy functions ofboth national and county governments2. It is essential to
facilitate public participation to ensure the legitimacy and credibility of decisions and

policies made by public entities. By providing meaningful opportunities for the public to
express their views and opinions in decision-making, governments at all levels can
incorporate diverse perspectives and address the interests and needs ofcitizens. Despite its
importance, engaging citizens in government processes poses challenges for Kenya's
executive and legislature. Issues such as institutional conuption and the disconnect between
state organs and citizens often impede meaningful public participation, eroding trust in the
government and undermining confidence in decision-making processes.3

8. Another challenge lies in distinguishing public participation from other forms of
engagement, such as information sharing or consultation. Genuine public participation
requires active engagement and consideration of public input in decision-making, going
beyond mere information provision or consultation. Efforts aimed at facilitating public
participation should focus on meaningful engagement rather than superficial activities.

I uui Cootu Mnistry olfrr€y [2015]CKLR.
2 

Roberr Gaktrvcovzrnor Kr,tnb l2Ol4l.KLR
3

Mui Coal v Minittry of Enelal [20l5lGKLR

R.port oalh. ScLct Com.nllt.r on Prrliimcnt.ry Bmrdcisting.nd Llbrrry on th. Conridcrrtion oaPubli. p.rticip.tlon Eill
(Nrtlonrl Aarembly Bill No.3, of2023
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When public pa(icipation is reduced to rubber-stamping exercises, it undermines the set

out democratic principles it is meant to uphold.

9. Presently, the existing legal framework and jurisprudence in Kenya have not fully addressed

the shortcomings in public participation mechanisms. It is imperative to strengthen these

frameworks to ensure that public participation is not merely symbolic but offers a genuine

opportunity for citizens to influence government decisions and policies.

10. Both the National and County Govemments should establish clear guidelines and processes

to ensure consistent and robust public participation, irrespective of the specific context or

issues under consideration.

ll.The existing spaces and modalities for public participation tend to favour specific

stakeholders, limiting access to only certain groups. Those responsible for creating these

spaces often dictate the rules and procedures of public participation.

12. Moreover, public participation in government processes is structured as invited spaces,

where the issues, timing, format, venue, agenda, and process are defined by the state rather

than the people. State organs have shown tendencies to centralize decision-making,

marginalizing citizens as mere spectators and impeding their active involvement in

government processes.a

2.3 COMPARATIVEANALYSIS
13. In South Africa, the policy framework provides a foundation for public participation in

democratic governance. The National Assembly, Provincial Legislatures, and Municipal

Councils are required to involve the public in their processes. The SA Constitution makes

provision for public pa(icipation. The Department of Public Service and Administration

issues frameworks and guidelines for public participation, offering practical guidance. The

government also provides information, education, and opportunities for the public to get

involved- The establishment of an education office and the use of the South African

Broadcasting Corporation to inform the public about parliamentary activities reach a wide

audience. Workshops and confercnces in rural areas demonstrate a commitment to

inclusivity and ensuring that all voices are heard. Additionally, allowing electronic

submissions leverages on technology and enhances accessibility and convenience for
public participation in the legislative process.5

14. In Canada, the government recognizes the importance of engaging citizens and civil
society in govemance to enhance the legitimacy of public institutions, improve public

policy quality, and foster responsive public services. The Department ofJustice has policies

and guidelines for public participation that shape the department's activities. The policy

1 John Murayo Mwangi & 501 Others v Minislerlor Sak for Proeincial Administratioh & Internal Security & 4 Others

[20141cKLR.

li 1I tl

Rcport olth. S.Lct Commltt.con Prrli.mcrlr.y Brordcrtiog rnd Librrry on lhc Collsidcrrlion ofPublh p.rticipitior Bill
(Nrlionrl A$.flbly Bill No. 52 of202J
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underscores the commitment of the Department of Justice to involve Canadians in the
development of legislation, policies, programs, and services through transparent,
accessible, and accountable processes. It aims to ensure that public participation is

supported by factual information and inclusive of Canada's diversity6. While Canada,s

Parliament lacks explicit legislation mandating public participation, the institution has
established a policy on public engagement and employs various mechanisms to facilitate
it.

15. In Scotland, the Citizens' Participation and Public Petitions Committee was established
during the sixth session of the Scottish Parliament. The committee's mandate includes
citizen participation and post-legislative scrutiny. They utilise deliberative democracy
methods such as Citizen's Assemblies to include people's voices.T ln 2022, the commiftee
launched an inquiry to ensure people's voices are heard in the Parliament's work. They use

media outlets, documentaries, and short films to highlight Parliament's successes and real-
life stories of engagement in order to improve public perception and trust. Positive
interactions with Parliament are encouraged to be shared through various media platforms.
This includes asking for public input on 'Your Priorities' on the Scoftish Parliament
website, carrying out further evidence-taking and fact-finding, and creating a minimum
standard of response for engagement. This standard includes initial acknowledgement,
follow-up on the number ofresponses and the outcome ofthe inquiry, and providing more
information through signposting.

6 
Pot,cy Statement and Guidelines for Public Panicrpation - Depanmcnt ofJusricc,

7 
Public Panicip€lion in lhc Sconish ParlEmcnl,

l(,()rdlll:lt7n'1,(-lrl'l'So(,1()l:R: rrd

I Pl,l, )r1)i | ) lr\ 7.1 | l9rr' i-ir.'iL--l r7lr, !i'Sir

R.pori oalh. Sc|.cl Committc. oa P.rlhmenliry Bmrdcasling.nd Ubriry oa ttc Con.id.r.tior ofPublk pirriciprtion Bill
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I

PARTTHREE
3 OVERVIEW OF THE PUBLIC PARTICIPATION BILL (NATIONAL

ASSEMBLY BILL NO. 52 OF 2023')

3.I INTRODUCTION
16. Kenya is a constitutional democracy where the sovereignty of the people is a fundamental

principle as articulated in Article I of the Constitution of Kenya 2010. This sovereignty

can be exercised either directly or indirectly through elected representatives. The Kenyan

governance system is primarily representative, with legislative powers held by the

Parliament at the national level and county assemblies at the county level. Article I l8(2)
provides the public access and participation by allowing Parliament to facilitate public

participation and involvement in the legislative and other business of Parliament and its

committees.

17. Kenya has ratified various treaties and conventions governing public participation. For

instance, Article 25(c) of the ICCPR (1966) entitles every citizen to the right and

opportunity to take part in the conduct of public affairs, either directly or through freely

chosen representarivess (ACHPR, l98l). ICCPR (1966) requires states to take positive

measures to provide citizens with appropriate opportunities to participate in legislative

activities without any distinction or unreasonable restrictions.). Further, Article 3(g)of the

Constitutive Act objectively promotes democratic principles and institutions, popular

participation, and good governance.e

18. The Bill therefore seeks to provide a legal framework for effective public participation as

a mechanism to facilitate effective and coordinated public participation.

3.2 REVIEW OFTHE BILL
19. The Bill has fourteen ( l4) clauses and has the following provisions.

Part I: Preliminary
20. Clause I to 3 of the Bill provide for the preliminary provisions, that is the short title,

interpretation ofthe terms as used in the Bill, objects and applications ofthe Bill.
2l . The clauses provide that the Bill shall apply to all public o{Iices, state organs and all persons

in Kenya whenever any ofthem applies or interprets the Constitution or any written law;

or makes or implements any public policy decisions.

22. Clause 4 provides for objects ofthe Act which is to enhance, promote and facilitate public

participation in governance processes and in particular to give effect to the principles of
public participation as provided for in the Constitution; promote democracy and

participation of the people in accordance with Article l0 of the Constitution; promote

8 Intcmational Covenanl on Crvilend Political Rights, 19 ,

l'rrt- s$$,,1(1".,,\|L\J.l.r.lr rir. I,,\uIL|l.l'r,ri\,r''.rll,,r.r(nL.rr r\jl
9 Constituiive Act ofThc
Afaicsn Union, irtlo\ irL|rl \ r(' \lclioll lll.' r)ng(s i lsl l lil. (rnr'l tr lr\(J!l . l r\ll

R.porl ofth. St lc.l Committcr on Prrli.menl.ry Bro.dc8ting rnd Llbr.ry on thc Consider.tlon ofPublk prrtlclp.tior Sill
(Nrtionsl Asrcmbly Bill No. 52 of202l
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transparency and accountability in decision making; and enhance public awareness and
promote public participation in governance processes.

Part II: Public Participation
23. Clause 5 provides for the scope ofpublic participation. Each state organ or public office is

required to facilitate public participation on matters relating to formulation of policies;
budgeting and financial management; law making processes; and or any other matter as

may be prescribed in the regulations.

24. Clause 6 provides for the conduct of public participation. A state organ or public office is

required to provide reasonable and meaningful opportunities for public participation. In
determining what is reasonable, the state organ or public ollice shalltake into consideration
the nature of legislation or decision to be made; importance of the legislation or decision;
impact of the legislation or decision on the public; need for inclusive and effective
representation; and integrity and transparency ofthe process.

25. Clause 7 provides for the rights ofa member ofthe public in public participation. A member
ofthe public or an entity likely to be affected by a decision shall have the right to participate
in the decision-making processes and may attend a public participation forum; attend a
public participation forum and make presentations either orally or by way of written
submission to a state organ or public office on the subject matter as may be determined; or
submit a written submission to the state organ or public office conducting public
participation.

26. Clause 8 provides for the determination of the responsible authority. This section
determines what body is the responsible authority for the purposes of the Act: (a)The
relevant committee, in each House, responsible for rules and procedure shall be the
responsible authority for Parliament; (b) The ChiefJustice shall be the responsible authority
for the Judiciary; (c) The secretary or chief executive officer shall be the responsible
authority for an independent commission or oflice(d) Cabinet Secretaries shall be the
responsible authorities for Government ministries and state corporations or any other public
body under their respective ministries; (e) The county assembly committee responsible for
rules and procedure shall be the responsible authority for a county assembly; and (f) The
County Secretary shall be the responsible authority for a county executive.

27. Clause 9 provides for the public participation guidelines. The responsible authority is

required to develop guidelines for undertaking public participation in the respective
institution. The guidelines developed by a responsible authority are to include the
requirements set out in the general guidelines for public participation in the Schedule and

may include specific requirements beyond what is required under the general guidelines
and provide for the manner in which any requirements ofthe specific or general guidelines
may be satisfied. The Bill further specifies that until a responsible aurhority has developed
specific guidelines relevant to the respective public body, the general guidelines on public
participation under the Act shall apply as though they were the specific guidelines
developed by the responsible authority. Additionally, the Statutory Instruments Act shall

Rcport oflhe Selecl Commitl.l on Prrii.mcn(rry Brordc8tirg rnd l,lbr.ry on lhe Consider.tior ofPublic particip.tion Bill
(Netionrl Assembly Bill No. 52 of202.l
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apply to the guidelines developed by a responsible authority. Parliament and each county

assembly shall incorporate guidelines for undertaking public participation in their Standing

Orders and ensure they are accessible to the public

28. Clause l0 provides for the publication ofthe specific public participation guidelines. Each

responsible authority, except Parliament and the county assemblies, is required to publish

the specific guidelines on public participation developed in the Gazette within six months

ofthe commencement ofthe Act.

Part III: Miscellaneous Provisions
29. Clause ll to l3 provide for financial provisions, reports and general penalty. Clause ll

provides that a state organ or public office shall provide the necessary resources and shall

include in its annual estimates' provisions for expenses for purposes ofundertaking public

participation.

30. Clause l2 provides that each state organ or public office shall prepare an annual report on

public participation at the end of each financial year containing a description of any

complaints made against the institution in respect of public participation, the action taken

and the period within which the complaint was addressed; and any other information that

the responsible authority may consider relevant.

3 L Clause l3 provides for a general penalty. A person who contravenes a provision ofthe Act
commits an offence and shall upon conviction, be liable to a fine not exceeding three

hundred thousand shillings or imprisonment for a term not exceeding six months, or to
both.

Part IV: Provisions and Delegated Powers

32. Clause t4 provides for regulations. The Cabinet Secretary may make regulations for
specifying additional institutions not specified under the Act and any other matter required

to be prescribed under this Act.

Schedule to the Bill
33. The Schedule to the Bill provides for the general public participation guidelines. A state

organ or public office shall, before conducting public participation on a particular matter

identify the purpose ofthe public participation; urgency ofthe matter; nature oflegislation
or decision to be made; importance of the legislation or decision; the impact of the

legislation or decision on the public; need for inclusive and effective representation;

integrity and transparency of the process; the number and circumstances of interested

parties and affected parties; and the ability of the targeted participants to access the

necessary information and the venue.

34. A state organ or public ofTice is rcquired to: give the public adequate notice to make their
input on the issue and to establish mechanisms to enable the widest reach which may

include publication of notices in television stations; information communication
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technology centers; websites; community radio stations; public meetings; newspapers; or
any other media that may be prescribed; ensure that the public and entities have fair and

equal access to the public participation process and the opportunity to give views on the

intended decision; publish and distribute the documents for consideration as widely as

possible using the available means and ensure that the documents are published and

distributed in a language and form that can be used by the public; ensure that all responses

are considered and analyzed ; the final decision is made available to the public, including
the reasons for the decisions taken; and the disclosure of all relevant information for the

public to understand and evaluate the decision made; undertake and encourage actions that

build trust and credibility in the public participation process among allthe participants; and

ensure that all participants, including the representatives ofthe responsible authority and

all respondents, are courteous, respectful and civil in the public participation processes.

PART FOUR

4 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE
BILL

35. Following the placement of advertisements in the print media on Wednesday 25d, October
2023 and on Friday 26th January, 2024 inviting the public to submit their memoranda and

notifying them of the public hearing on the Bill pursuant to Article ll8(l) (b) of the

Constitution and Slanding Order 127(3), the following stakeholders submitted their views
on the Bill
i) The National Treasury;

ii) OfIice of the Attorney General National;
iii) Gender and Equality Commissionl
iv) Council of Covernors;
v) Centre for Economic Covernance;

vi) African Women Studies Research Centre;

vii) International Budget Partnership Kenya;
viii) United Disabled Persons of Kenya;

ix) Urai Trust;

x) Coast Civil Society Network for Human Rights;
xi) Wecare Organization;

xii) Kenya Climate Change Working Group;
xiii) Civil Society Parliamentary Engagement Network (CSPEN);

xiv) Centre for Intellectual Property and Information Technology Law;
xv) Kenya Devolution Civil Society Organization Working Group;
xvi) Kenya Association of Manufacturers;
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xvii) Kenya Youth Federation;

xviii) Health NGO Networks;
xix) Institute of Public Finance;

xx) Women challenged to challenge; and

xxi) Dr. M. J Okumu, an Advocate.

36. The stakeholders submitted as follows:

4.1 THE NATIONAL TREASTJRY AND ECONOMIC PLAIINING

Clause I

37. The National Treasury in their submissions to the Committee proposed that the long title of
the Bill be amended by adding A(icle 69 (l) (d) to contain all constitutional provisions on
public participation.

Committee's observation/ Recommendation
The proposal was adopted by the Committee as it seeks to ensure inclusion of all
constitutional provisions that make mention of public participation.

Clause 4

38. The National Trcasury in their submissions proposed that Clause 4(a) of the Bill be

amended by providing for public participation in matters to do with the environment as

provided for in Article 69 (l) (d) ofthe Constitution, noting that adding A(icle 69(l)(d) it
promotes public participation in environmental matters.

Committee's observation/ Recommendation
The proposal was adopted by the Committee as it allows for public participation on matters

concerning the environment.

Clause 6
39. The National Treasury further suggested that subrlause 6(l) be amended by providing a

concise definition ofthe term "meaningful" the definition should be defined to provide a

threshold that provides for clarity purposes. They further proposed that sub<lause 6(2) of
the Bill be amended by inserting the word "office" after "public" so that the phrase reads

"State Organ and Public office".

Committee's observation/ Recommendstion
The proposal was agreed to for the purpose of clarity
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Clause 8

40. The National Treasury asserted that there is a need to include Accounting Officers of the

different agencies and parastatals in Government to be responsible authorities. The reason

given is that public participation requires funding.

Com mittee's observation/ Recommendation
The Committee disagreed with the proposal as the Attorney General is the responsible

authority as is provided for in the approved Public Participation Policy.

Clause 9(4)

4 | . The National Treasury further submitted that clause (9)(a) of the Bill be introduced to
provide as follows- "where there is a conflict between the provisions of this Act and any

other written law, the provisions ofthis Act shall prevail"

Committee's Observation/ Recom mendation
The proposal was agreed to as it was seeking to provide for order and alignment of the

county specific law with the national law.

SCHEDULE
Paragraph 2 Notice.

42. The National Treasury was ofthe view that the words "adequate notice" in paragraph 2( l)
be deleted and be replaced with at least twenty-one (21) days' notice.

Com mittee's Observation/ Recommendation
The committee was of the view that dictating the exact number of days would be too
prescriptive and limiting.

43. Additionally, the National Treasury proposed that the words "social media handles "be
added in paragraph 2(2) so as to be able to reach the youth.

Committee's Observation/ Recommendation
The Committee adopted the proposal as it sought lo ensure rvide coverage and reach on

mafters that concerned the Public.

Paragraph 4
44. The National Treasury further submined that the Bill be amended by deleting the words

"adequate notice" and substituting the same with "at least twenty-one-day notice".

Committee's Observation/ Recommendation
The proposal was disagreed with as dictating the exact number ofdays would be restrictive

owing to the fact that matters ofpublic participation vary from one sector to another and

different time frames may then be required.
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Paragraph 5. (l)
45. The National Treasury finally submitted that Paragraph 5(l) (a), be amended to include

social media.

Com mittee's Observation/ Recom mendation

The Committee adopted the proposal as it would ensure wide coverage/ reach and easier

accessibil ity of the information.

4.2 OFFICE OF THE ATTORNEY GENERAL (OAG)

Clause 2

46. The OAG proposed revision the definition of"Cabinet Secretary", to align with the Kenya

Public Participation Policy which identifies the Oflice ofthe Attorney General as the lead

agency in implementation of the Policy and in collaboration wilh the Ministry responsible

for devolution. The AOG is mandated to establish a multi sectoral coordination framework

for ensuring effective public participation. As such the amendment improves the

description ofthat term leaving no ambiguity.

47. The OAG further suggested that the bill be amended in the definition ofthe word Cabinet

Secretary as substituting therefore the new definition "The Cubinet Secreloty "means lhe
Altorney General. As such specifically clarify purposes as there is no Minister for Justice.

Committee's Observation/ Recom mendation
The proposal was agreed to as it clarifies and points out who the designated responsible

office/ authority is.

48. The OAG further submitted that the term public participation be amended as follows-
"Public participation "means the process by which citizens, as individuals, groups or
contmunities take part in lhe conduct ofpublic affuirs, interact with lhe stale and olher non-

state aclors lo influence decision, policies, progrants, legislations, and provide oversight

in sertice delivery development and other matters concerning lheir governance and public
interest eilher directly or indirec y lhroughfreely chosen representalives. This definition
is what is provided for in the draft Public Participation Policy.

Com mittee's Observation/ Recommendation
The Committee disagreed with the proposal as the definition provided for in the Bill was

adequate.
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Insertion of Nerv Definitions
49. The Oflice of the OAG further proposed that the Bill be amended by providing for the

following new definitions be inserted in the bill in the proper sequence:

"individual" means any citizen or resident of the country, regardless of age, gender,

ethnicity, social status or any other differentiating factor;
"groups of individuals" includes but not limited to, communities, associations,
organizations and social movements; and

"legal pcrson" includes an entity recognized by law with legal rights and responsibilities
such as a company, a non-profit organization and a trade union.

Committee's Obscrvation/ Recom mendation
The Committee disagreed with the proposal

Clause 9 (l)
50. The OfIice of the OAG submitted lhat clause 9 be amended to provide for responsible

authorities to develop operational or administrative guidelines. As such the

respons ibilities of the Cabinet Secretary under clause l4 and those of responsible
authorities under clause 9 ought to be harmonized.

Com mittee's Observation/ Recom mendation
The proposal was agreed to for the purpose of harmonizing the responsibilities ofCabinet
Secretary under clause l4 and those of responsible authorities under clause 9.

Clause 12 Reports.
51. Additionally, the Office of the OAG further submitted that the Bill be amended in the

section for annual reports by inserting a new paragraph immediately after paragraph (a)-
(aa) information on-

(i) how the public is informed about opportunities to participate with respect to
public participation;

(ii) public participation budget;

(iii) disaggregated participation data; and modalities of public participation

engagement

On their end this provides specific information that the authorities are to provide to
Parliament and County Assemblies.

Committee's Observation/ Recommendation
The Committee disagreed with the proposal indicating that specifying the information
would be relevant in the Policy as opposed to providing for the same in a law.
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Clause l3 Penalty

52. The OAG made a proposal for the amendment of the Bill to provide a part for dispute

resolution as follows- l3A. The Attorney -4jeneral shall, in consullation with institutions

mandated to handle public complainls, promote alternative dispule resolution nrclhods in
the resolution of contplaints relating lo public participation. To provide for the use of
alternalive dispule resolulion mechanisnts tthere conflicls arise in public participation.

Com mittee's Observation/ Recommendation
The Committee agreed to the proposal as this would provide mechanisms for Dispute

resolution in the parlance of Public Participation which had not been provided for in the

Bill. The proposal was agreed for the purpose ofestablishing an oflice with clear roles and

functions-

4.3 NATIONAL GENDER AND EQUALITY COMMISSION

Clause 2

53. The NGEC proposed interpretation ofthe new terms as follows: "Access" includes access

to lnfonnation and services, fittings, amenities, build environment, and infrastructure;

"Access to information" includes braille, sign language, large texts, websites, and local

language; and "Specific guidelines" means the specific public participation guideline

developed by a responsible authority under section 8. This is for clarity purposes.

Committee Observation/ Recommendation
The proposal was agreed to for the purpose of inclusivity of persons with disability and

clarity of the terms.

54. The NGEC further proposed introduction ofnew Part V on County Legislation as follows;
County Legislation

A county shallenact county specific legislation generally for the better carrying out ofthe
purposes and provisions of this Act

Com mittee observation/ Recommendation
The proposal was agreed upon as the national law to be overarching and counties were at

liberty to formulate their own specific laws.

SCHEDULE
Paragraph (2)- notice

55. The NGEC submitted that paragraph 2 be amended by inserting the following additional

items under Notice Requirements:

(g) Religious gatherings

(h). Notice Boards

(i). Social media

O. Markets
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They noted that the items are the most popular mechanisms of communication for the

youth and the citizens at the grass roots.

Committee observations/ Recom mendations

It was agreed to adopt the proposal as these are avenues for wide circulation of information.

Paragraph 3

56. The NGEC sought to have an amendment to paragraph (2) to read as follows; "A state

organ or public ollice shall take all necessary measures to ensure the participation of
persons with disabilities and all various categories of vulnerabilities in the public

participation processes." They noted that the proposal by the Commission is premised on

the fact that there are more vulnerable special interest groups that also need reasonable

accommodation including the elderly and expectant mothers among others.

57. NGEC further suggested that paragraph (3) of the Schedule to the Bill be amended to
provide for the option of making sigh language available to persons with disabilities.

58. Additionally, NGEC opined that paragraph 3 of the Schedule to the Bill ought to be

amended by inserting an additional sub-paragraph 4 that will ensure that venues or places

for holding public participation foras are easily accessible to all without any difficulties or

limitations.

Committee's Observation/ Recom mendation
The proposal was adopted by the Committee for inclusivity purposes of persons with
disabilities.

Paragraph 4 -Adequate time
59. The NGEC also suggested to amend paragraph 4 ofthe Schedule to the Bill to specify the

timelines for notice as ten days. In a bid to ensure that the Members of the public have

adequate time to submit meaningfully to the matters requiring participation.

Com mittee's Observation/Recommendation
The Committee disagreed with the proposal citing that indicating the exact number of days

in the law will be prescriptive as circumstances vary from time to time.

Access to information for public participation
60. The NGEC in their submissions proposed an amendment to paragraph 5(l)(a) of the

Schedule to the Bill as follows-
a) paragraph 5(l)(a) be amended to read as follows;

publish and dislribule lhe docunrents for consideralion as widely as possible using the

available means, including providing hard copies, radio and television adverlisements.
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websiles or contmunity radio onnouncenlents and if necessary, educate and sensitise

lhe public on the subject nrotler oflhe public participation;
On their end they submitted that this was going to equip the public with the necessary

information that will enable them to participate meaningfully.

Committee's observation/ Recommendation
The Committee agreed with the proposal as it ensures that the public is sensitized on

the subject matter ofthe public participation where necessary.

Processing of responscs

61. The NGEC further submitted that paragraph 6 (b) ofthe Schedule to the Bill be amended

to read as follows; "thefnal decision is made available to the public including the reasons

for the decisions taken including lhe rejection of the submissions made." The basis is to

communicate the reasons for the rejection of the proposals and minimise cases of
complaints by the participants.

Committee Observations/ Recom mendations

This was disagreed with as the practicability ofthis proposal at the implementation phase

may not be tenable.

4.4 CENTRE FOR ECONOMTC GOVERNANCE(CEG)
Clause 2 Interpretation

62. The CEG submitted that the definition of "public participation" be amended to read as

"Public participation nrcans lhe process through which the public is engaged in
understanding and contributing to decision making processes by stole organs and public
offces at the policy making, law making, implementation and audit level".lt was further

submitted that this definition introduces public participation in audit processes aligning it
to ongoing practice at the Office of the Auditor General and its specific depa(ment on

social audits/social accountabi lity.

Com mittee's observation /Recommendation
The Committee disagreed with the proposal noting that involvement of the public in the

auditing process is an idea that can be realized progressively due to costly budgetary

constraints.

Clause 12 Reports
63. The CEG proposed that the Bill be amended in Clause l2(4) as follows-"(b) infornation

on lhe processes and the achievements of the public parlicipation including number of
forums and the outcomes;'On their end they submitted that the public participation report

should have a summary ofthe outcomes ofthe public participation.
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Committee's observation/recommendation
The proposal was disagreed upon by the Committee but proposed an amendment that would
cater for their proposal

SCHEDULE
64. The CEG further submitted that section I (b) be amended to remove the words ,.urgency

ofthe matter". CEC noted that the urgency ofthe matter will be subject to abuse by a state
organ or public office may delay a particular matter and fail to conduct public participation
arguing it is urgent.

Com mittee Observation/recommendation
The Committee disagreed with the proposal citing that it's upon the state organ to
determine what matter qualifies to be urgent.

SCHEDULE
65. CEG further suggested that clause 2(3) ofthe Bill be amended by inserting a new paragraph

immediately after paragraph (e)) on feedback as follows:
A public participation programme under subparagraph (l) shall clearly identiff{f)
"Feedback mechanisms to the public on the dccisions made."
In their justification, they submitted that public offices and state organs should have clear
guidelines on feedback mechanisms after every public participation engagement.

Com mittee's Observation/ Recommendation
The proposal was disagreed with noting that providing feedback on each and every single
decision made may not be practically possible.

SCHEDULE
66. CEG submitted that a new clause be inserted in the Bill to address Grievances/Complaints

redress mechanisms (GRM/CRM) (or make reference to any law on petition) as follows-
A state organ or public body shall provide a complaints redress mechanism that ensures -

a) timely and comprehensive redress of the problems identified by the public
throughout the public participation processes.

b) all complaints are comprehensively reported and well documented, a mutually
agreeable resolution to both parties and provide alternative resolution mechanisms
in case one party disagrees with the proposed resolution.

In their justification they submitted that many public participation processes also lead to
new petitions.

Committee's observation/ Recommendation
The Committee agreed to the proposal justi$ing that there was need for a complaints
redress mechanism that had not been provided for in the Bill.
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4.5 UNIVERSITY OF NAIROBI AFRICAN WOMEN STIjDIES RESEARCH

CENTRE

Clause 2

67. The stakeholder proposed the amendment ofthe definition of"public participation" to read

as follows; "Public participation means the qualitative and quantitative process through

which the public are meaningfully engaged in understanding and contributing to decision-

making processes by state organs and public offices at the policy making, law making and

implementation level. This is to enhance a meaningful and inclusive public participation

process."

Committee's Observation/Recommendation
The Commitlee disagreed with the proposal citing the plausible difficulty that may be

encountered in a bid to measure what is qualitative and quantitative in the public

participation process. The words qualitative and quantitative would lean towards data

processing and therefore not relevant in the process.

68. They further proposed insertion of a new definition of meaningful participation

"Meaningful Public Participation' means a process that deliberately aims at engaging

members of the public in a purposeful and real process that seeks their input to inform a

public decision". This is a guide to people undertaking the public participation to be more

engaging and involve the members ofthe public. They further proposed a new object to
give a prescribed legal framework for public participation that is meaningful and purposeful

for the citizens of Kenya

Committee observation/Recommendation
The proposal was disagreed upon as it is difficult to measure meaningful public
participation process.

SCHEDULE

Factors to be considered

69. On factors to be considered, the stakeholder proposed the addition ofa sub-clause to read

(i) ability ofthe targeted participants to access timely and relevant information
(ii) inclusivity is impo(ant -equal access to opportunities to participate
(iii) venue ofthe public participation

Theyjustified that this is to make it mandatory for the institutions to ensure the information

is easily accessible and ensure that the venues are accessible to the public
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Committec's observation/ Recommendation
The Committee adopted the proposal citing that this would ensure easier accessibility of
the information.

Notice
70. It was proposed that a state organ or public office should give the public adequate notice,

which shall not be less than l4 working days to make their input into the issue.

Com mittee observation/recommendation
The Committee disagreed with the proposal indicating that specifying the exact no ofdays
would be restrictive.

Processing of responses

7l . The stakeholder further proposed a new paragraph (d) to read as follows "an analysis of the

responses obtained to ensure that the majority views are incorporated" This will help in
making sure the entire process is meaningful.

Com mittee observation/ Recommendation
The proposal was disagreed upon as it will not be tenable to analyze the responses

4.6 INTtrRNATIONAL BUDGET PARTNERSHIP KENYA

General rccom mendations-Right to Public participation
72. The Partnership suggested that Clause 7 (l) of Part Il ofthe Bill which provides that any

member ofthe public or entity likely to be aflected by a decision should have the right to
participate in the decision-making process gives life to the principles ofpublic participation
found in Articles l, 10,35,69, l18, 174, 184, 196,201, and 232 ofthe Constitution of
Kenya.

Committee's Observation/ Recommendation
The Committee agreed with the proposal to isolate all articles dealing with Public
Participation.

Lack of Definition of Meaningful Participation
73. International Budget Partnership Kenya fu(her submitted that the Bill does not provide

guidance on what constitutes a meaningful public participation opportunity and therefore

suggested some considerations for meaningful participation-
a) Access to information: The availability and comprehensiveness oftimely information

relevant to the decision at hand. This should include a minimum threshold of what
constitutes timely access to information.
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b) Decision at hand: Clear communication of the agenda of public participation with

details ofwho is affected by the decision, what information the public should refer to

in their preparation.

c) Inclusivity: The need for inclusive and effective representation members ofthe public

are likely to be affected by the decision.

d) Facilitation of public participation: Government oflicials who facilitate public

deliberation should be well versed with the subject matter to support an informed

dialogue between citizens and their government.

e) Feedback: Feedback refers lo what happens after public delibentions. The

mechanisms through which the public will be informed of their inputs on the decision,

how their inputs informed the decision-making process and the decision itself.

On their end they submitted that since the onset ofdevolution different public bodies have

overtime, developed their own legislations and policy on public participation. The current

bill does not seem to provide an idea of what will happen with these existing pieces of
legislation.

Strengthening of requirement on reporting of Public Participation (Provision 12, 6 of
Guidelines)

74. They further submitted that the public should also have access to these reports. As such,

there should be an explicit requirement to publish and publicise the reports. The

information to be included in these reports should include all input received during public

participation engagements, how these responses were analyzed, who attended the

engagement, the final outcome, and the reason for the outcome.

Committee's Observation/ Recommendation
The Committee was ofthe opinion that what was being sought by the stakeholder is already

being done as most reports ofpublic participation forums were public documents that could

be assessed by any interested person.

Creation of mechanisms to enable timely access to information
75. The partnership submitted that Paragraphs 2, 4, 5 and 6 ofthe general guidelines are key to

ensuring fair and timely access to information before and after public participation

engagements. They further recommended that the regulations include the provision on the

appointment of an access to information officer in all state bodies as a port of call for
information request provided for in section 7 (2) ofthe Access Information Act.

Com mittee Observations/ Recommendations
The Committee was of the view that the Access to information Act has set out mechanisms

for access to information and the same should not find its way in this law (duplicity of
laws).
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4.7 CAUCUS ON DISABILITY RTGHTS ADVOCACY (CDRA) AND THE UNITED
DISABLED PERSONS OF KENYA(UDPK)

Clause 4 Object of the Act
76. The CDRA and UDPK submitted that a new sub-clause be included in Clause 4 on the

objects ofthe Act as follows

"(b) Promote inclusiveness in public participation for all persons and in partictlar
persons with disabilities." That participation by persons with disabilities has been a big
issue in terms of meaningful and effective participation.

Committee observations and Recommendation
The proposal was agreed to for inclusivity ofpersons with disabilities

CIause 6. Conduct of public participation,
77. CDRA and UDPK further submitted that the Bill be amended by inserting the words

"procedural accommodation' in clause 6 (l) to read as follows - A state organ or public
olfice shall provide reasonable procedural accommodation and meaningful opporlunities

for public participation. That procedural accommodation refers to accessibility of venue

and ensuring that the process provides for the needs of those who use different means of
communication, e.g., sign language to facilitate participarion by persons with disability. In
particular, procedural accommodation refers to accessibility ofvenue and ensuring that the
process provides for the needs ofthose who use different means of communication, e.g.,

sign language to facilitate participation by persons with disability. This is necessary to
ensure participation by all including persons with disabilities.

Committee's Observation/ Recommendation
The proposal was agreed to by the Committee to make room for the inclusivity ofpersons
with disability.

Clause 6 (2) (d)
78. They submitted that section 6(2)(d) read as (d) need for inclusive and effective

representation including the recognition of the need for reasonable accommodation. In

their justification, reasonable accommodation refers to specific needs of individuals to
enable them to participate, for instance, the Deaf require sign language interpretation, the

Blind may require information in Braille, and persons with intellectual disabilities and

autism may require information in Easy Read.

Com mittee's Observation/ Recom mendation
The proposal was agreed to by the Committee to make room for the inclusivity of persons

with disabilities.
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Clause 7 (2)

79. CDRA and UDPK submitted that Clause 7(2)(b) of the Bill be amended as follows; "(b)
attend a public participation forum and make presentation either orally, by way of written
submission, by Kenyan Sign Language or any other augmentative and alternative
forms of communication to a state organ or public office on the subject matter as may be

determined. In their justification, they stated that Kenyan Sign Language is recognized in

the Constitution in Article 7(3) (b) where the state is obligated to promote its usage and

development. There is a need to explicitly state that persons can make contributions through

Sign Language to promote participation.

Committee observations and recommendation
The proposal was agreed to by the Committee to make room for the inclusion of persons

with disabilities.

Clause 9(2) Development of specilic public participation guidelines

80. They submitted that a new sub<lause 2(c) be inserted in the Bill as follows "(2(c) Provide

specifc guidelines on the participation of persons with disabilities in accessible nrcans of
communication including Braille, Sign Language or other appropriate means of
communication. " As such facilitates public participation by persons with disabilities.

Committee's observation/ recommendation
The proposal was agreed to by the Committee to make room for the inclusivity ofpersons
with disabilities
Clause ll Financial provisions

81. CDRA and UDPK further submitted that section ll of the Bill be amended to read as'7
state organ or public ofice shall provide the necessary resources under lhis Act and shall
include in its annual estimates provisiow for expenses for purposes of undertaking public
pa icipation and for purposes ofensuringfull parlicipalion ofpersons b'ilh disabililies."
Specifically, it should ring-fence resources allocated for public participation to cater for the
participation of persons with disabilities.

Committee's Observation/Recommendation
The proposal was disagreed to by the Committee as the notice may vary from one entity to

another therefore a blanket amendment on it may not be practical.

CIause l2 Reports.
82. It was submitted by the stakeholders that a new sub-clause l2(a)@) be inserted to read as

follows - "12 (b) disaggregated data of the number of special interest groups, in
particular persons with disabililies, who participated in the public participation forums. "
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Committee observations and recommendation
The proposal was agreed to by the Committee to make room for the inclusion ofpersons
with disabilities.

Clause l3 Penalty
83. They further submitted that the Bill be amended in clause l3 to delete the words "no fine"

appearing immediately after the word "fine".

Committee's Observations and Recommendation
The proposal was adopted as its sole purpose was to correct an existing typographical error
in the Bill.

Schedule-General public participation guidelines.
Factors to be considered

84. They further submitted that clause l(i) be amended to read as follows; "(i) the ability ofthe
targeted participants to access the necessary information, including in accessible formats,
and the venue". Especially, in recognition of the fact that there are people who access

information in alternative methods as opposed to the common methods of infonnation
dissemination.

Com mittee's Observation/Recom mendation
The proposal was agreed to by the Committee to make room for the inclusion ofpersons
with disabilities.

Paragraph 2 Notice.
85. The stakeholder further submitted to delete "adequate" and replace it with'14 days" in

the paragraph to read as follows; '7 state organ or public ofice shall give the public 11

days' notice to nake input on the issue." As such specifies the time makes the process

predictable and timelines certain.

Committee 's Observations and Recommendation
The proposal was not adopted as specifying the number ofdays would be restrictive.

SCHEDULE

Notice.
86. That section 2 (2) (c) ofthe bill be amended - by inserting the words "that are adherent to

KS 2952 - Accessibility - ICT Products and Services by the Kenya Bureau of Standards'

immediately after the word "website". As such ensure that websites used for the publication

ofpublic participation notices are accessible to persons with disabilities in their diversities.

Committee's observations and recommendation
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The proposal was agreed to by the Committee to make room for the inclusion ofpersons

with disabilities.

Access to public participation processes.

87. They submitted that the words "meaningful and effective" be added to section 3(2) to read

as: "A state organ or public ofjice shall take all necessary nrcasures lo ensure the

meaninglful ond effective participation of persons with disabilities in the public
parlicipal ion processes. "
As such it emphasizes the participation of persons with disabilities to be meaningful and

effective in line with Article 4 (3).

Committee's Observation/Recommendation
The proposal was disagreed to as it is diflicult to measure meaningfulness in a public

participation process.

Adequat€ time.
88. That a state organ or public o{Tice shall give the public l4 days' notice to make input on

the issue. As such specifies the time makes the process predictable and timelines certain.

Repetition in Notice.

Committee observation/ recommendation

The proposal was disagreed upon as the notice may vary from one entity to another

therefore a blanket amendment on it may not be practical.

Access to information for public participation
89. They further suggested that section 5(l)(b) be read as:" to ensure that the documents are

published and dislribuled in a language andfornt that can be used by the public as well as

Kenyan Sign Language, Braille, eleclronic and other allernotive and ougmenlalive
communication melhotls." They indicated that there are other forms of communication,

particularly for persons with various disabilities that are necessary to consider in all aspects

of public participation

Committee Observation/ Recommendation
The proposal was adopted to allow for accommodation and inclusion of persons with

d isabilities.

Access to information for public participation.
90. They submitted that clause 5 (3) (b)ofthe Bill be deleted. They slated that this provision as

drafted contradicted the provision of Article 35 (l) ofthe Constitution which provides that

every citizen has the right of access to information held by the State and (b) information

held by another person and required for the exercise or protection of any right or
fundamental freedom.

Committee's Observation/ Recommendation
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The proposal was adopted to allow for inclusion ofpersons with disabilities

Processing of responses.

91. They submitted that paragraph (b) ofthe Bill be amended as follows; "(b) the final decision
is made available to the public in accessible formats, including the reasons for the
decisions taken". As that indicates that there are other forms of communication,
particularly for persons with various disabilities that are necessary to consider in all aspects

of public participation.

92. Further, that section (c) be amended as follorvs; "tlre drsclosure ofall relevanl information
including oll lhe proposals submitled and or considered. " In their justification, they
submitted that there is need to know if all submitted proposals were considered and

included in the final decision made.

Com mittee's Observation/ Recommendation
93. The Committee opined that the process of providing feedback for every decision made

would not be tenable.

4.8 URAI TRUST
Section 14

94. Urai Trust submitted that Clause l4( l) be amended by inserting a clause to define the scope

and limitations of the Cabinet Secretary's authority to make regulations under the Bill.
They noted that while it is important to grant the Cabinet Secretary the authority to make
regulations for the befter implementation ofthe Bill, it is crucial to specify the scope and

the limits of such delegated powers. As that would help in avoiding potential misuse of
authority and ensuring accountability.

Com mittee's Observation/ Recommendation
The Committee was of the view that the clause on delegated legislations as drafted was in

order. Gagging the regulation making body in an area like public participation was seen to
be retrogressive.

95. The Trust further submitted that Clause la(2) (a) providing for the Cabinet Secretary's

authority to specify additional institutions should include a requirement for public
consultation before making such decisions to ensure a more inclusive and informed process.

It further submitted that Clause l4(2)(b) should specify the criteria for the process by which
the Cabinet Secretary determines the matters that need to be described, and require the

Cabinet secretary to publish the reasons for prescribing certain matters for transparency

and accountability.

Committee's Observation/ Recommendation
The Committee was of the view that there was no need of providing an administrative
procedure in the law, the Cabinet Secretary was bound to be well guided by clause l4(2)(b)
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and over legislating on the same was bound hamper decision making on the part ofthe
Cabinet Secretary.

96. Additionally, the Trust averred that Clause l4(3)(c) be amended to elaborate the application
of the principles and standards of Statutory Instruments Act and the Interpretation and

General Provisions Act to the delegated powers in the Clause. In justification, the Trust
asserted that it is important to specify the principles and standards applicable to the

delegated powers.

97. Com mittee's Observation/ Recommendation
The Committed opined that provision as drafted was clear and did not require any further
amendment-

SCHEDULE
98. The Trust proposed for codification ofthe principles of public participation as enunciated

by the courts in the Schedule on Ceneral Public Participation Guidelines. Specifically, the

Trust proposed the inclusion ofthe need to adhere to the principle that public participation

must be real and not illusory, and that it should not appear to be too cosmetic or a public

relations act, so as to ensure that public participation is not tumed into a mere formality
undertaken as a matter ofcoursejust to fulfil a constitutional requirement.
Com mittee's Observations/Recommendation
The Committee was of the view that these principles enunciated by the Court had already

found their way in the Public Participation Policy and should therefore not be included in
this law.

4.9 COAST CIVIL SOCIETY NETWORK FOR HUMAN RIGHTS (CCSNHR)
Clause 2

99. The coast Civil Society Network for Human Rights submined that the Bill be amended by
providing for a new definition of the term "public" as follows - "public" includes

individuals, community groups, civil society organizations, and businesses. As such ensure

that all interested parties and stakeholders have the opportunity to participate in decision-
making processes.

Com mittee Observation/ Recom mendation
The Commiftee was ofthe opinion that the new proposed definition was not necessary.

General recommendations
100. Further, they provided the general recommendations-

a) Enhance Access to Information: While the Bill recognizes the right to request
information, it should establish strict timelines for responding to requests and should

minimise the discretion of state organs to withhold information. Additionally, it should
ensure that the information is provided in a format accessible to all, including those
with disabilities or who may not be proficient in the national language.
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b) Diversity and Inclusion: They indicated that there should be explicit requirements in

the Bill to ensure that public participation processes are accessible and inclusive. This

includes providing interpreters for participants who are not proficient in the national

language and sign interpreters for people with disabilities to accommodate all the

groups in the community. Guidelines should also be developed to ensure representation

from marginalized groups.

c) Feedback Mechanism: They pointed out that it would be beneficial for the Bill to

include a phrase that allows the public entity to provide feedback on the public

participation process on rvhat has been adopted and what has not yet. This feedback is

valuable, for making the government accountable to its citizens and encouraging the

people to participate in public participation

Committee Obscrvation/ Recommendation

The general spirit for inclusion of the needs and requirements for persons with

disabilities was a good addition to the Bill.

4.IO WECARE ORGANIZATION

Clause 2

l0l . WECARE Organization submitted that there was a need to amend the definition of "public

participation" and proceeded to provide an alternative definition as follows "public

participation means the process through which the public is fully engaged and involved in

formulating, understanding, and contributing to the decision-making process and their

views considered by state organs and public offices at the policy-making, law-making,

implementation, and evaluation levels." As such it makes it more effective, and inclusive

and gives effect to article l(all sovereign power belongs to the people) ofthe Constitution.

Com mittee Observation/ Recommendation

The Committee in its observation was of the view that the definition of the term "public
participation" in the Bill was sufficient

Clause 4

102. It further submitted that clause 4 ofthe Bill be amended to read as follows; "The object

of this Act is to safeguard lhe sovereign power of the people of Kenya as enshrined in

Article I of the Constitution. " The organization further submitted that the primary objective

ofthis Act should be to recognize, safeguard and promote Article I ofthe Constitution.

Com mittee Observation/ Recommendation

The proposal was not agreed upon by the Committee as the objects ofthe Act were more

than what the stakeholder had proposed.

Clause 7 (2)
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103. It further submitted that the Bill be amended by inserting a new Clause 7(2)(d) as follows;
"a member of the public taking part in the decision-making process should be given

feedback on the exlent to which their submissions or views have been considered or reasow

for not being considered in giving effect to Article j5(1)(a) of the Constitution. " The

organization noted that this gives effect to Article 35( l) ofthe Constitution which provides

that members ofthe public have the right to access the information held by the State and

the State shall publish and publicize any important information affecting the nation.

Com mittee's Observation/ Recommendation
The Committee noted that implementation of established feedback mechanism on every

decision made by an entity was not practical and the same was bound to attract huge

financialcost. Publication ofreports on websites and making them available to citizens was

sufficient.

Clause 1l Financial provisions

104. They further submitted that the financing ofpublic participation processes should be ring-
fenced and, if possible capped at a given percentage of the annual budgets of state organs

or public ofTices. As that avoids cases of corruption or wastage.

Com mittee's observation/Recommendation
The committee observed that the law was clear each state organ is required to provide the

necessary financial resources as per their needs/ requirements, that will ensure that the

cardinal principle of public participation is catered for in decision making.

Clause l2 Reports,
105. Further, they submitted that the Bill should be amended to make provision to insert a new

paragraph after paragraph (b) to read as follows- section "12(4Xb) details of the level of
inclusivity in the public parlicipation process giving priority to people with disabilities, the

marginalised, vulnerable and minority groups; and section l2(4)(c) the views considered

from members of the public and the feedback given to the citizens to guide implementation

and evaluation ofthe public participation processes."

Committee's observation/Recommendation
The aspect ofinclusivity was important and may be added to some ofthe contents ofthe
annual reports to be tabled in the National Assembly.

Clause l3 Penalty
106. They further submitted that clause I 3 be amended to read as follows- "Any person who

contravenes any provision of this Act if convicted be liable to a Jine not exceeding five
million shillings or imprisonment for a lerm not exceeding tuto years or both. "As slch
enhance penalty and clarity purposes.
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Committee's Observation/Recommendation
The proposal was not carried by the Comminee as the penalties proposed were severe and

very punitive.

SCHEDULE-Gcneral public participation guidelines.
Notice.

107. WeCare submitted that'6A state organ or public oflice shall give the public 2l days'
notice to make input on thc issue." As such enhance participation, fairness, equity and

inclusivity so that people from diflerent regions who might be having difliculties with
communication (medium or network availability and strength), interpretation, or
accessibility can have enough time to discuss, understand and share inputs with relevant

authority.
Com mittee's obscrvation/ Recommendation
The Committee opined that the aspect of notice may vary from one entity to another

therefore a blanket amendment on il may not be practical.

Access to information
108. WeCare further suggested that the documents and websites/ digital platforms should be

disability friendly, i.e., have braille features, and availability ofsign language interpreters

among other means that will be deemed necessary. As this enhances accessibility to all
members of the public.

Com mittee's Observation/ Recommendation
The proposal was adopted for inclusion ofpersons with disabilities.

Access to information for public participation
109. lt further submitted that the Clause 5(l)(d) be amended to make provision for conducting

of civic education, aryoreness, and public sensitization on the issues to be discussed

before members of the public give their views. As this enhances public awareness and

sensitization-

Committee's Observation/ Recommendation
The proposal was disagreed upon given the wide nature of civic education it may be

impossible for any entity to deliver on its mandate.

4.II KENYA CLIMATE CHANGE WORKING GROUP

Clause 2 Interpretation
ll0. The Group suggested insertion and definition of the term "public" with the aim of

providing clarity.
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Com mittee's Obscrvation/ Recommendation
The new definition was not necessary

Clause l2 Reports.
I I l. The Kenya Climate Change Working Group submined that section l2(4a &b) should give

the report that indicates how public participation was conducted and how it was inclusive
and effective.

Com mittee's Observation/ Recom mendation
The proposal though progressive was already provided for in the Bill

Clause l4(2)(a) Regulations
I 12. The group further submined that this provision be deleted on grounds that this may bring

about conflict ofinterest as that avoids conflict ofinterest.

Com mittee's Observation/ Recommendation

The proposal was not agreed to as clause l4(2) (b) seeks to give the regulating authority
wiggle room to prescribe any other matter that may be important in enhancing public

Participation.

SCHEDULE

Access to information for public participation
I 13. The Group further submitted that the costs should be incurred by the authority and not the

public.

Committee's Observation/ Recom mendation

The Access to information Act provides for the procedure ofobtaining any information and
the public is required to pay a small fee offacilitation ofthat information, otherwise it may
be very costly for government to run ifthe cost bome by it.

4.r2 CtVtL SOCTETY PARLTAMEITTARY ENGAGEMENT NETWORK(CSPEN)

Clause 2 Interpretation
I14. The Network submitted that the definition ofthe term Cabinet Secretary be amended to

be restricted to the Attorney General. Thejustification was that the definition will decrease
ambiguity as there is no minister forjustice as well as mitigate potential conflicts of interest.

Com mittee's ObservationlRecom mendation
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The proposal was agreed to as it provides clarity on who the responsible office/ authority

is.

I15. The stakeholder proposed that the Bill be amended by providing for the definition ofthe
term "Civic Education" as follows :"the process of effectively inparting information and

creating awareness of decision-nruking processes, legislations, public policy, rights of the

ptrblic and responsibilities of slale organs and public offces including how these rights

and responsibilities are exercised and accessed by the public and includes classroont-

based learning, informal training, experiential learning, and mass media cantpaigns." The

Network noted that effective public participation in decision making within democratic

society, aligning with Article 35 ofthe Constitution which supports access to information.

As such involves integrating civic education in the national budget, ensuring allocated

funds are properly utilised with specific measures in place.

Committee's Observation/Recommendation
The proposal was not agreed to as the introduction of the civic education aspect in public

participation would broaden the scope ofthe public participation process.

I 16. The stakeholder also suggested that that the definition ofpublic participation as provided

in the Bill was not sufficient and that the same ought to be amended as follows "'Public
participation' means the process where individuals and governmental and non-

governmental groups are engaged and influence decision-making in policy, legislation,

senice delivery, oversight, audit, and development matters. They noted that the definitions

borrow heavily from the definition adopted in the County Public Participation Guidelines

by the ministry of Devolution and Arid and Semi- Arid Lands which broaden the actors

and scope of public participation. Alternatively, this definition introduces the public

participation in the audit process aligning it to ongoing practices at the OAG and its specific

department on social audits/social accountability.

Committee's observation/Recom mendation
The Committee was of the view that the definition of the term "public participation" as

provided in the Bill was sufficient.

Clause 4 Object ofthe Act
I17. Additionally, the CSPEN submitted that Article 174 (c) and Article 184 (lxc) of the

Constitution be amended to include among the Articles that the Act intends to give effect

to under sub-clause 4(a). They noted that these Articles highlight public participation as an

object ofdevolution and as a key principle in the governance ofurban areas and cities.

Committee's observation/Recommendation
The proposal was agreed to, to add all constitutional provisions that speak on the subject

ofpublic participation should be included in the long title ofthe Bill.

Clause 5---Scope of public participation
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I 18. CSPEN further suggested insertion of a new scope of participation-Vetting of select

State olficers. In justification, they noted that while these processes are guided by both the
Public Appointments (Parliamentary Approval) Act and the Public Appointments (County

Assemblies Approval) Acts, it is crucial to emphasize that they still fall within the ambit of
public participation processes.

Committee's Observation/Recom mendation
The Committee observed that the proposed proposal was an overkill owing to the fact that

the cited process is carried out in open and the public is allowed to attend. That it is not
possible to legislate on everyhing in a statute hence the need for subsidiary legislation.

CIause 6- conduct of public participation
I19. CSPEN Proposed that the Bill be amended by inserting a new sub-clause (3) to provide

for components of meaningful public participation to include-
i) clarity ofthe subject matter for the public to understand;

ii) structures and processes (medium ofengagement) ofparticipation that are clear and

simple;
iii) opportunity for balanced influence from the public in general;

iv) commitment to the process;

v) capacity to engage on the part ofthe public,

a. including that the public must first be sensitized on the subject matter.
vi) Feedback on the input given, eventual outcome and how input influenced the

outcome of public participation

Committee Observation/ Recom mendation
The proposal was not adopted by the Committee as it would be difficult to implement the
issues proposed since follow up cannot be achieved.

Clause 7 (2)
Rights of a Member of the public in public participation

120. The CSPEN further suggested that the Bill be amended by inserting the following new
additional rights under sub-clause (2) ofthe Bill:

a) Making presentations without influence or interruptions by a State or public
officer.

b) Members ofthe public should also not face any sanctions for attending and making
submissions during public participation forums.

c) The public should also be accorded adequate and reasonable time to make
presentations.
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They justified their view by stating that they noted that this seeks to reduce cases where
citizens feel that they are intimidated within public participation proceedings.

l2l. Additionally, the CSPEN further noted that the insertion ofthe obligations of state organs
and/or public officers in conducting public participation such as establishment of proper
structures for meaningful public participation and the establishment ofa monitoring and
evaluation framework. It further submitted that parallel to the existence of rights, there
should be corresponding obligations that necessitate codification. They noted that the input
by public or state officers should be limited to giving instructions and/or making
clarifications on issues raised on the matter under consideration. This is to avoid
intimidation of members of the public on the submissions made.

Com mittee observation/ Recommendation
The Bill had adequately taken care of this provision.

122. Further, there was a proposal to effect an amendment to sub-clause 2 (b) of the Bill to
make provision for members of the public to make submissions through Kenyan Sign
Language administered by qualified sign language professionals. As that ensures inclusion
of all members ofthe public.

Committee observation/ Recommendation
The proposal was adopted for inclusion ofpersons with disabilities

Clause 8 Determination of responsible authority.
I23. They further suggested thal Clause (8) ofthe Bill be amended to highlight rhat the stated

responsible authorities hold the power to delegate the performance ofthe duties within the
Act to an olTicer with that specific scope. That ensures that citizens have a point ofcontact
within the state organ or public office that they can follow up with and hold to account on
matters concerning public participation.

Committee observation/ Recommendation
The proposal was disagreed to since the Attorney General is the responsible authority.

Clause l2-Reports
124. CSPEN made a proposal to the ellect rhat sub<lause (4) should be amended to include:

i) a summary ofthe number and nature ofpublic participation sessions held,
ii) the immediate output and outcomes from public involvement, and

iii) an update on the future steps or progress ofthe matters under consideration.
They noted that the annual report should outline all the information collected during all
public participation sessions.

125. Further, CSPEN noted that a sub-clause should be introduced to note that the annual
reports should be made public for access to the public through the oflicial websites of the
Parliament, relevant institutions, and any other relevant channel of communication. They
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justified that the annual reports on public participation should be made public for access to

the public at the end ofeach fiscal year in line with Article 35 ofthe Constitution.

Committee Observation/Recommendation
The proposal was agreed to but to the extent that it provided that the report to include the

summary on the number ofsessions held, output and outcome ofthe process for all matters

under consideration.

Clause l3 Penalty
126. CSPEN further suggested that the provision to provide for specific offences and penalties

be amended. They noted that the Bill should clearly define punishable conduct which will
then be followed by the penalty. ln this way, both citizens and public/state officers can

foresee when a specific Act would be a violation and adjust their conduct accordingly.

Committee's Observation/ Recommendation
The suggested fines by the stakeholder were deemed to be very punitive.

Sched ule--General public participation guidelines,

Factors to be considered.

127. CESPEN suggested that the Bill be amended by providing for a new clause on guiding

principles to be inserted-
"Reasonable accommodations that persons with disabililies may require to participate

meaningfully, including qualified sign language interprelers, physically accessible

infrastruclures and documents provided in braille/large prinl. " As that ensures persons

with disabilities enjoy or exercise on an equal basis with others all human rights and

fundamental freedoms in line with the Convention on the Rights of Persons with
Disabilities.

Com mittee's Observation/Recommendation
The proposal was adopted for purposes of promoting and enhancing inclusivity ofpersons
with disabilities.

Paragraph 2 Notice Section 2 (l).
128. Additionally, CSPEN submitted that the Bill be amended as follows;

"A state organ or public oflice shall give the public 2l days' notice to make input on

the issue". They noted that 2l days will provide interested parties suflicient time to analyse

and prepare submissions for hearing

Committee ObservationlRecommendation
The proposal was disagreed with as specifying the time frame would be restrictive
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129' Additionally, they submitted that insertion of social media platforms under (2) (a) as a
place for publication and distribution ofnotices. on theirend, they noted that as ofJanuary
2022, there were I I.75 million social media users in Kenya. Many Kenyans use these
platforms avidly and receive information from the same. There has been a growing trend
ofgovernment agencies leveraging these platforms to share vital information to citizens.

Com mittee observation/Recommendation
The proposal was agreed to provide in order to provide for wide coverage and reach to the
citizens and in a medium that would be well received and understood.

Adequate time.
130. csPEN in their submission to the committee sought to effect an amendment on guideline

4 ofthe Bill by specifying a timeline of2l days. They noted that twenty-one days was
aimed at providing interested parties with sufficient time to analyse and prepare
subm issions for hearing.

Committee observation/Recommendation
The proposal was seen to be untenable by the Committee.

Access to information for public participation
l3l. They averred that guideline 5 (l) (a)be amended to read as;

Publish and distribute the documents for consideration as widely as possible using the
available means, including providing hard copies, radio and television advertisements,
websites, or community radio announcements dr reas, Il doys (about 2 weeks) before the
rleadline for submission offeedbac*. This is on the basis of specifying the time makes
the process predictable and timelines certain.

Com mittee's observation/Recommendation
The aspect of providing a timeline in the law was deemed to be impractical

Clause 5

132. Further, GSPEN submitted that clause 5(3)(c) ofthe Bill be amended as follows: "This
may be subject to inJormatioa disclosure limirotions under the access ro Irrlormarion Acr.
As such ensure that many limitations imposed by a state organ or public office subject to
the access of Information Act."

133. Additionally, they submitted that guideline 5 of4(b) be amended to read; The applicant
fails to satisfy any access to information requiremenrs as that ensures a failure by a state
organ or public office to give information pursuant to Article 35 of the constitution as well
as the Access to Information Act. Imposing a confidentiality requirement is subjective and
may be in contravention of the access to Information Act.
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Processing of responses.

134. The CSPEN suggested that the insertion of the following clause- (d) transfer of
applications to another public entity, ifthe information requested is held by that other public

entity. They noted that this is in line with the provisions ofsection l0 ofthe Access to

lnformation Act and enables ease ofaccess to information by applicants.

Committee observationlRecommendation
The proposal was disagreed to as malters concerning access to information were well
provided for in the access to information Act.

General recommendations
135. In conclusion CSPEN in their proposals suggested the alignment of existing public

participation legislation. They submitted that the regulations should provide adequate

mechanisms to align the existing laws and policies to the overarching framework provided

by the bill. They noted that a number of public bodies have developed their own
legislations and policies on public participation including several counties.

4.13 CENTRE FOR INTELLECTUAL PROPERTY
TECHNOLOGY LAW

AND INFORMATION

Clause 2 Interpretation
l36.The Center for Intellectual Property and lnformation Technology Law made its

submissions to the committee on the Bill. The Centre averred that the Bill should be

amended to insert a new term in the interpretation part of the Bill as follows- "public
awareness". As such, enhance meaningful and inclusive public participation processes.

Com mittee's Observations/Recommendations
The new definition was not necessary and therefore the proposal was not adopted.

Clause 5

137. The CIPIT further proposed that the Bill be amended by inserting a new paragraph to

clause 5 on the scope ofpublic participation as follows- e "the implementation offunctions
that are far reaching on the public communities and organisations." They noted that public
participation should be made a prerequisite in the introduction and enforcement of
government functions that have far-reaching consequences on the public, communities and

organisations.

Committee's Observations/Recommendations
The scope as provided for in the Bill had already taken care of the concerns raised by this
stakeholder-
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Clause 6

138. The CIPIT also in their submissions averred that the section ofthe Bill that provides for
factors to consider in determining "meaningful opportunities for public participation".
should be regulated with precision what constitutes meaningful public participation.

Committee's Observations/Recommendations
There was indeed a need to define or unpack the term meaningful public participation so

that nothing is left to chance.

Schedule-General public participation guidelines.
Paragraph 2 Notice.

139. The stakeholders were ofthe opinion that the provision ofa definite time for the notice to
be given: and they suggested that the defnite period should be 14 days'notice. As that
specifies the time makes the process predictable and timelines certain.

Com mittee's Observations/Recommendations
The committee observed that the nature of public participation may vary from one subject
to another which would then make it diflicult to come up with one definite period, entities
should be left to regulate their timeframes in a reasonable manner.

Schedule
General public participation guidelines-Adequate time.

140. The CIPIT further submitted that:" A state organ or public oflice shall give the public 14

days' notice to make input on the issue."

Committee's Observations/Recommendations
The Committee observed that the nature of public participation may vary from one subject
to another which would then make it difficult to come up with one definite period, entities
should be left to regulate their timeframes in a reasonable manner.

4.T4 KENYA DEVOLUTION CIVIL SOCIETY ORGANIZATION WORKING
GROUP (KDCSWG)

Title
l4l. The Devolution Civil Society Organization Working in their submissions on the Bill to

the Committee proposed that the short title of the Bill should be amendedto read asi"The
Civic Education and Puhlic Porticipalion Bill 2023".
In theirjustification, the KDCSWG noted that civic education and public participation are

closely linked and intertwined, hence, it is not possible to have meaningful public
participation without civic education. Alternatively, the Croup suggested for inclusion of
specific clauses on civic education in the Bill in the event that it is not possible to change
the short title ofthe Bill in its current form to consider and cover civic education.
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Com mittee's Observations/Recom mendations
The Committee did not adopt the proposal because introduction of civic education was

bound to broaden the scope and shift the intention of public participation. Since it is not
provided for in the constitution, members observed that there was therefore no need to
include it in the title.

Clause l- Long title
142. The KDCSWG noted that the long title of the Bill ought to be amended to include Article

I74(c) and (d) ofthe Constitution ofKenya, noting that the Bill is meant to regulate public
participation at both levels ofgovernment.

Com mittee's ObservationslRecom mendations
The Members agreed to the proposal as it is seeking to provide for all constitutional
provisions that deal with public participation.

CIause 2 Interpretatior
143. Additionally, the KDCSWG submitted that the bill be amended in the interpretation

section by amending the term phrase "Cabinet Secretary" as follows: "Cabinel Secretary"
means the Cabinet Secretary responsible for Public Semice. According to them, public
participation is one of the national values of governance, and the Public Service
Commission is responsible for implementation of these values.

Committee's Observations/Recommendations
The Committee was of the view that the AG had been designated in the Public Participation
Policy as the in charge and lead agency in the implementation ofthe process.

144. They further averred that the definition of public participation should be amended to
include "planning, budgeting, monitoring, evaluation and auditing" as part of the
decision-making processes for citizen engagement. Accordingly, they submitted that the
law should explicitly state that all citizens will be included in all levels ofgovernance for
full realization ofthe provisions of Article I and Article l0 ofthe constitution.

Committee's Observations/Recommendations
Members rejected the proposal owing to the fact that involvement ofthe public in all those
processes was going to attract huge budget constraints with the resultant effect ofaffecting
the implementation ol public participation.
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Clause 4 Object of the Act
I45. The KDCSWG in their submission proposed that civic education should be included as

an objective for enabling or promotion of public participation. They noted that Civic
education is an important ingredient for public participation.

146. Further the Croup suggested the insertion ofa new provision on guiding principles-
a) That public participation shall be two- way process- with feedbacks to citizen given

on decisions made actions taken and results achieved by the county government;

b) That public participation shall be a continuous process and not a none time event;

c) That the public, communities and organizations that shall be affected by a decision
shall have a right to be consulted and involved in the decision-making process;

d) Provisions of timely and relevant information, accessible to all members of the
public so that they are aware and can engage in decisions that affect them;

e) Adherence to the principles under Article l0 and Chapter Six ofthe Constitution;
f) Adherence to the principles ofpublic participation prescribed by Section 87 ofthe

County Government Act and any written law; and
g) Promotion ofsustainable decisions recognizing needs and interest ofall participants

including decision makers.

Committee's Observalions/Recom mendations
Members disagreed that civic education is not provided as part of public participation in
the Constitution of Kenya 2010 and that was widening the scope of Public Participation.

Clause 5-Scope of the public participation
147. The KDCSWG further averred that the Bill should be amended further in clause five at

paragraph (a), (b) and (c) as follows-
a) Formulation and implementation of policies;

b) Planning budgeting and financial management

c) Making and implementation of laws.

148. The KDCSWG further proposed that clause 5(d) be renamed to 5(e) in the Bill, noting
that the changes in this scope of public participation is to integrate the citizen participation
in all the processes ofpublic governance in line with Article I ofthe Kenyan Constitution.

Com mittee's Observations/Recommendations
Members disagreed that involvement ofthe public in budgeting is not cost effective and it
is a tedious process.

Clause 6(2)(e) conduct of public participation
149. The KDCSWG further suggested to include a section on - (0 interest and relevance of

stakeholders. They noted that having two tiers ofconsultations enables initial consultation
with stakeholders before the general public.
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Committee's Observations/Recommendations
Members disagreed with the proposal because the sub-clause 6 (2) (d) has covered all the

key stakeholders.

Clause 7 (2)

Rights of a Member of the public in public participation
150. The KDCSWG proposed that the Bill be amended by providing for an insertion ofa new

clause in 7(2) as follows-
"A member ofthe public to be affected by the decision can be consulted/appear virtuolly
Provision ofadequate linrc lo nuke submissions and presenlations

The public or entities should make presentations h)ithout state or public ofice interference

and without any sanctions from lhe slate or public o.ffice or political interference. "They
noted that this ensures the right to freedom ofexpression as enshrined in the bill of rights

stipulated in the Constitution as well as to include Kenyans living abroad in public
participation.

Committee's Observations/Recommendations
Members agreed thal virtual means of communication are necessary

Clause 8

Determination of responsible authority.
l5l. The KDCSWG further suggested the authority of County Assemblies in clause 8(2

should be added. This is because County Assemblies are also responsible authorities to the

devolved governments

152. They further sought an amendment to substitute Cabinet Secretaries with Permanent

Secretaries in clause 8(5). This is because the accounting officers are Permanent

Secretaries, not Cabinet Secretaries.

I 53. On their end they submitted that the govemment department responsible for implementing
the law should be the Public Service Commission instead of the Ministry of Justice. They
asserted that the Attomey General is the custodian of the law, noting that the

implementation ofthe Bill should be charged to an independent body to coordinate public
participation and Civic Education and ensure compliance.

Committee's Observations/Recommendations
The function of implementation ofthe Policy had been given to the Attorney General.

154. The KDCSWG suggested that the section (2) sub-section (3) (d) ofthe Bill be amended

to provide that a virtual option be included. As that caters for those not present and those

in the diaspora.
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Committee's Observations/Recom mendations
The proposal is sensible in the present day and age, the challenge lies in the

implementation process due to insufficient resources however, the same could be done
progressively.

Schedule

General public participation guidelines.
Access to information for public participation

155. The KDCSWC Croup suggested that there should be no charge for public information
They noted that if a charge is included it will limit the right to access to information.

Committee's Observations/Recommendations
The Committee noted that the Access to Information Act provides for the procedure of
obtaining any information and the public is required to pay a small fee of facilitation of
the information, otherwise it may be very costly for governmenl to run.

Schedule
General public participation guidelines.
Access lo information for public participation

156. The KDCSWG suggested that there should be no confidentiality for public information
unless it's security information which is protected by law. As that clause may be used by
state organs and public offices to deny information hence violation ofthe right to public
information.
Committee's Observations/Recommendations
There are instances when the issue ofconfidentiality may arise, therefore a blanket refusal
of the same should not be entertained, but the case should remain as il is and be

implemented on a case-by-case basis

l57.The KDCSWG further proposed that paragraph 5(4) (a) of the Bill be deleted. They
observed that unreasonable circumstances are not defined by any law and are subject to
wrong interpretation and hence might be used to violate the right to information.

Com mittee's Obscrvations/Recommendations
The committee agreed with the proposal as the unreasonable circumstances had not been

defined-

158. The KDCSWG asserted that Confidentiality requirements in paragraph 5(4)(b) be

removed. They noted that confidentiality requirements will limit the right to information
and hence they should be done away with.
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Committee's Observations/Recommendations
There are instances when the issue ofconfidentiality may arise, therefore a blanket refusal

of the same should not be entertained, but the case should remain as it is and be

implemented on a case-by-case basis

159. The KDCSWG proposed that Clause (5) sub-clause (5) of the Bill to be amended 1o delete

the words "nature and extent". They noted that this is ambiguous and not specified in any

law or regulations and might be used to deny public information.

Conduct in public participation processes.

160. The KDCSWC suggested that in paragraph 8(3) the terms "nature and extent" be deleted.

They noted that the nature and extent is not defined an),rvhere hence it is ambiguous and a

hindrance to the right to freedom ofexpression.

NEW CLAUSE ON DISPUTE RESOLUTION
16l. The KDCSWG asserted that the Bill does not have a redress mechanism and

recommended a whole section to be included. They noted that this will reduce petitions or
ligation which occurs after the public participation process is undertaken.

Committee's Observations/Recommendations
This proposal was agreed to as there was a need to come up with a dispute resolution

mechanism in the law.

General recom mendations
162. The KDCSWG suggested that-the Bill is very weak on feedback and recommended a

whole section to be included. They noted that this will ensure validation, review,

monitoring and evaluation ofthe process ofpublic participation. They further noted that a

whole part ofthe Bill includes civic education and budget allocation. They suggested that

this will make the people participate meaningfully in the public participation process.

I63. They suggested the Billstill lacks the following key issues:

a) lack of minimum standards as to what comprises adequate, eflective and

meaningful participation especially at the community level;

b) Inadequate framework for ensuring the effective participation and involvement of
the marginalized, vulnerable and minority groups in county governance and

development;

c) Inadequate safeguards ofpublic interest in public participation processes; and

d) lnadequate complaint handling, reporting & feedback mechanisms.
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Committee's Observations/Recom mendations
The Bill had provided for feedback mechanisms and the Access to Information Act, does

not preclude anyone from seeking for information from any public entity on a respective

matter.

4.I5 KENYA LAW REFORM COMMISSION
Clause 2 Interpretation

164. The KLRC suggested that the definition of Cabinet Secretary be amended to "Cabinet
Secretary". The definition stated that it "includes" the Attorney General. They noted that

this may pose a challenge in identifying the particular state officer to be designated as the

Cabinet Secretary. As such, challenges may affect accountability on any responsibility
vested in the cabinet secretary.

Com mittee's Observations/Recommendations
The Committee was of the view that the definition of the term Cabinet Secretary should

be re- defined to avoid any ambiguity and m isinterpretation.

Clause 5

165. KLRC submitted that clause 5 ofthe Bill ought to be amended to incorporate the full cycle
ofgovernment action. For instance, the Scope to include-
(a) implementation on policies;
(b) review or reform of legislation;
(c) development and implementation ofgovernment programmes and projects; and

(d) implementation of government projects.

166. On their end they further submitted that the scope of public participation under clause 5

is limiting. They noted that the jurisprudence around public participation has grown and it
is important to crystallize it and define it. An open-ended cheque may see the public
participation value and principle being abused both ways.

Com mittee's Observation/Recommendation
The members disagreed with the proposal as the scope as provided for in the Bill was

suflicient

Clause 6 (2)
I 67. KLRC proposed an amendment to Clause 6(2) of the Bill be by inserting the word "office"

immediately after the word "public". This is for grammatical sense.

Com mittee's Observations/Recommendations
The members agreed that this proposal will cure a grammatical error in the Bill.
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Clause 6 (2) (a), (b) and (c)

168. The KLRC further submitted that there was a need to amend the Bill by deleting word

"decision" provided in clause 6 (2). Rather, the Committee should consider using a more

specific term that aligns with the scope of public participation. They submitted that the

word decision is too broad and vague, noting that State organs and public o{Iices make

decisions every day.

Committee's Observations/Recommendations
The members agreed to insert a term that willencompass the word decision.

CIause 7 (l)
169. The KLRC submitted that clause 7 of the Bill be amended to read as follows:

"Where a menber ofthe public or an entity elects to attend a public participation exercise,

the member of public or entity has the right to-
(a) make presentations either orally or by vay of written subnrissions lo a stale organ or

public office on lhe subject nrutter as may be determined

On their end they submitted that the right to participate is not absolute or mandatory and

should not be concluded in mandatory terms.

170. Further, KLRC submitted that where a right is crafted in mandatory terms the state bears

a burden that may be costly in the long run. As such, tie the election to participation with

conditions that must be fulfilled by the person or entity that chooses to participate in order

for this right to crystallize.

Com mittee's Observations/Recom mendations

The members agreed with the proposals that the right to participate should not be

mandatory

Clause 8
Determination of responsible authority.

I 7l . The KLRC suggested that clause 8 ( I ) be deleted indicating that is irrelevant. They noted

that the words "Cabinet Secretaries" in clause 8(5) be deleted and replaced with the words

"a Cabinet Secretary". As such drafting is done in singular.

Committee's Observation/Recom mendation
Members agreed to correct typographical errors.

Clause 9 (5)

Development of specilic public participation guidelines

172. KLRC submitted that subsection 5 ofthe Bill be expounded or deleted. They noted that it

is not clear what aspect ofthe Statutory Instruments Act shall apply to the guidelines. Is it

the process (formulation, consultation, participation, scrutiny, exemption, approval etc,

categorization or substance?
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Com mittee's ObservationlRecom mendation
Members disagreed with the proposal, they observed that the Statutory lnstruments Act
shall apply to the guidelines and Regulations.

Clause l2-Reports
173. KLRC submitted that the clause l2 be amended to include information on:

a) a briefon the activity that necessitated the public participation (scope);

b) the budget;

c) list ofpersons or entities likely affected;

d) mode/methodology ofpublic participation;

e) proofofnotice;
f) comments received and how they were dealt with

174. On their end they submitted that this sub-clause is limiting and needs to be expanded to

provide proof of public participation. They noted that public participation should not be a

tick in the box event.

Committee's Observations/Recom mendations
Members disagreed with the proposal because it is too detailed hence diflicult to
lmplement.

Clause 14 (l)
175. KLRC further submitted that sub-clause l4(l) be amended by deleting the word

"regulation" and substituting therefore with "a statulory instrument". The regulations are
just a type of statutory instrument. The clause should include the general term "statutory
instruments".

Com mittee's Observations/Recommendations
Members disagreed with the proposal as the meaning of regulations was not a mafter that

would require strict interpretation in Kenyan parlance:

Clause 14 (2) (b)
176. KLRC further submitted that sub-clause (2) (b) ofthe Bill be deleted. They indicated that

it is too general and vague and goes contrary to Article 94(6) ofthe Constitution.
Com mittee's Observations/Recom mendations
That proposal was bound to limit the regulation making body yet the space of public
participation is very fluid and keeps on changing.

General public participation guidelines.
177. KLRC submifted that the subsections (c), (d), (e), (0 and (g) ofthe Bill be deleted as the

same were said to be repetitive as such have been mentioned in the Bill.
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Com mittee's Observations/Recommendations

The Committee agreed with this proposal as there was a replication of the clauses

Adequate time.

178. They submitted that the Bill be amended by deleting paragraph (4) ofthe Schedule as such

is repetition of 2.

Committee's Observations/Recommendations

Some of the recommendations had been taken into consideration in the Bill and the

Attorney ceneral had been given the mandate of implementing public participation under

the policy.

4.T6 COIJNCIL OF GOVERNORS

Clause l-Long title
179. The Council of Governors (COG) submitted that the long title of the Bill be amended to

read as follows-

AN ACT of parliament to provide for a general framework for ffictive public

participalion; to give efect to the constilutional principles ofdemocracy and participation

of rhe people as providedfor in the Conslilution, and for connected purPoses. On their end

they noted that the specific provisions of the Constitution are outlined under section 4 as

proposed in the section.

Committee's Observations/Recommendations
The proposal by the Council of Govemors was adopted

Clause 4 Object of the Act
180. Further, COG submitted that clause 4 ofthe Bill on the Objectives ofthe Act should be

amended to read a s follows'give elfect to the principles ofpublic participation 'as provided

for in Articles t(2y 10(2), 35, 69(t) (d), 1lS, 175(c) and (d)' 184 (l)(c)' /96' 201 (a) and

232 (1) (d) They noted that the amendment by the Council ofgovernors seems to capture

the entire scope of public participation and citizen engagement as envisioned by the

Constitution.

Com mittee's Observations/Recommendations

The members agreed with the proposal to add all constitutional provisions that speak on

the subject ofpublic participation be included in the long title ofthe Bill.

Clause l4(2)(a) Regulations

l8l. tn addition, the Council of Govemors (COC) submitted that clause l4 (2) of the Bill

should be amended to provide that the Cabinet Secretary in consultation with County

Governments may make regulations for the better carrying out ofthe provisions ofthe AcL
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The coG on their end noted the proposal by pointing our that the Bill also applies to county
Governments as seen under section 8 and 9.

I82. Consequently, the coc suggested to add a new clause in the Schedule l(2) in determining
what is meaningful and important, the authority shall take into consideration:
(a) clarity ofthe subject matter;
(b) structure and process for public participation;
(c) access to information;
(d) commitment to the process;
(e) inclusive and eflective representation;
(f) a belief in the value ofpublic input;
(g) ability to engage and standing ofthe parricipants; and
(h) demonstration of transparency in the process.

Similarly, COG noted that the proposal allows uniformity of standards, policies and
methodologies across the two levels ofgovernment as well as a ows for harmonization of
the two levels relating to public participation in line with county public participation

Guidelines.

Schedule paragraph

183. They submitted that the schedule 4 to the Bill be amended to read as follows; "A srate
organ or public olfice shall give the public l4 days' notice to provide their input on the
r'ssaes. " Significantly, timeliness should be clear to avoid confusion and different
interpretations.

Committee's Observation/Recommendation
The notion of providing actual notice days was not tenable as the matters of public
participation ought to be determined on a case-by-case basis as some may require a very
short time while others may require a longer period of time

4.17 JOINT KIAMBU CSO's

Tiale

184. The Joint Kiambu cSo'S suggested that the title of the Bill be amended to include civic
education. They noted that Public Participation should be both qualitative and quantitative
where the qualitative bit is dependent on civic education.

Committee's Observation/recommendation
The committee did not adopt the proposal because introduction of civic education will
broaden the scope and shift the intention of public participation. Since it is not provided
for in the constitution, members observed that there was no need to include it in the title.
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Clause 2 Interpretation
l85.They further proposed the amendment of the Bill by defining the term "public

participation" in government is any process that involves members of the public in

government decision making, noting that there should be a difference between Public

Participation and Community engagement.

Observation/Recommendations
The members did not adopt the definition ofthe term because the Bill encornpassed all
aspecls of public participation.

Clause 4 Object of the Act
186. The Joint Kiambu CSO'S submitted that clause 4(a) of the Bill be amended as follows:

add Article I ofthe Constitution as an Object ofthe Act whereas 4(d) be amended to make

clear that Pubtic Awareness includes civic education. As such gives effect to the

Sovereignty ofthe People as the main philosophy ofPublic Participation. Public Awareness

should include civic education which is core to public participation.

Com mittee's Observation/Recom mendations
The committee rejected the proposal on the inclusion of civic education on grounds it is
not provided as pa( ofpublic participation in the Constitution of Kenya 2010.

Clause 5
187. The Joint Kiambu CSO'S suggested that clause 5 ofthe Bill be amended as follows;

"Without prejudice to lhe generality of section 3, each state organ or public offce shall

facilitate public participation in goeernonce on motters including-
(a) formulation of policies;
(b) budgeting and financial management;

(c) law making processes; or
(d) any other matler as may be prescribed in the regulalions"
They noted that the scope as it is, is limited and should be expanded in order to be more

inclusive and cover all aspects ofgovernance.

Com mittee's Observation/Recom mendations
The Committee disagreed with the proposals because it does not add value to the Bill.

Clause 6(2)(e)

Further, they averred that the word "accountability" be included to the list provided in
clause 6(2) (e).

Committee's Observation/Recom mendations
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The members agreed to the proposals for the purposes ofassigning responsibility

Clause 6

188. They further suggested that a new clause be amended to introduce a clause on Sovereignty
ofthe People.

Com mittee's Observation/Recom mendations
Disagreed with the proposals

Clause 7 (2) Rights of a Member of the public in public participation
| 89. The Joint Kiambu CSO'S submitted that the insertion of a new clause 7(2)(d) as follows;

"a menber ofthe public has a right to receive limely and sufficient infornntion prior to the

Public Participalion at least tlt o weeks before the Public Participation forum". As such
gives reasonable and definite time for the public to prepare their submissions.
Commitlee's Observation/Recommendations
The members disagreed with the proposal for specific timelines to be provided for in the
schedule.

Clause 8 Determination of responsible authority.
190. The Joint Kiambu CSO'S averred that an independent Body to manage public

participation should be established. As such ensure compliance and Monitoring and

Evaluation on matters Civic Education and Public Participation.

Com mittee's Observation/Recom mendations
The members disagreed with the proposal of forming a body since the Attorney General
is the responsible authority.

Clause l2-Reports
l9l. The Joint Kiambu CSOs averred that the insertion ofnew clauses on-

a) description of financial implications;

b) number and description of matters subjected to public participation and Civic
education;

c) reporting ofdisaggregated data on attendance on public participation; and

d) reporting ofthe Public Participation reports filed.
As that holds the bodies carrying out public participation accountable.

Committee's Observation/Recommendations
Disagreed with the proposals as it is not practical for the state agents to adhere to those

set out guidelines.

CIause l3 Penalty
192. CSOs asserted that the clause to be amended include the offences.
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Schedule

General public participation guidelines-Credibility and integrity of the Process.
I93. The Joint Kiambu CSO's proposed that clause 7 ofthe Bill be amended in paragraph 7(c)

to be amended as follows-
"the state organ or public body shall not engage in conduct involving dishonesty, fraud, deceit,

mi srepre se nt at ion o r discri minat ion "
In their justification the Joint noted that any withholding of important budget documents from
members of the public is equivalent to dishonesty, deceit and discrimination. As such the
proposed Authority will ensure all key budget documents are provided publicly.

Committee's Observation/Recommendations
The members disagreed with the proposal as the fines were deemed to be too punitive.

4.I8 KENYA ASSOCIATION OF MANUFACTURERS
Clause 6. Conduct of public participation,

I94. The KAM submifted that the Bill be amended by adding the following paragraphs to
section 6(2) "state needs to consider when determining what is reasonable in the
section as follows "
(f) Community Engagements based on the relevance and interest ofthe subject matter to

the public.

(g) Timeliness and Notification standards for providing adequate notice to the public.
(h) Feedback Mechanisms feedback collection to assess the effectiveness of the

participation process.

(i) Accessibility Measures to ensure provisions for accommodating diverse needs.

They submitted that Section 6 of the Bill mentions the provision of "reasonable and

meaningful opportunities" for public participation without defining clear standards for
determining reasonableness.
They noted the inclusion of specific criteria or metrics to ensure consistent and fair
implementation across various scenarios. They further submitted that the state organ should
encourage a consultative approach in determining reasonableness involving stakeholders,
experts and the public in the development and review of standards for public participation
opportunities.

Committee Observations and Recommendations
The Committee agreed to the proposal on clause 6(2) (g), they observed that there is a

need to include timelines and notification standards.

Clause 7 (l)
I95. They suggested that a sub-clause be added as: (4) The responsible authority shall institute

measures to prevent undue influence, coercion or manipulation of participants during
public participation. They noted that it is based on the fact that the clause grants rights to
individuals or entities likely to be affected but lacks clarity on how these rights will be
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protected. To safeguard the public participation process from discrimination, undue

influence or manipulation, ensuring fair and unbiased engagement.

Committee's Observations and Recommendations
The committee adopted the proposal to safeguard public participation from

discrimination.

Clause 8

Determination of responsible authority.
196. KAM noted that this clause is amended to designate the specific roles, responsibilities and

collaboration mechanisms between responsible authorities. In their justification, they

submitted based on the following:
a) The Clause has specified responsible authorities for different bodies without

delineating clear roles or potential overlaps.

b) The proposal will include provisions for conflict resolution or coordinated efforts in

cases of overlapping jurisdictions.

Committee's Observation/Recom mendations
The committee rejected the proposal because it is not provided in the instruments.

Clause 9 (l)
Development of specific public participation guidelines

197. KAM submitted that the clause be amended as follows:
(l) The guidelines developed by a responsible authority under subsection (l) shall

include the requirements set out in the general guidelines for public participation in

the schedule and shall

(a) Include specific requirements beyond what is required under the general

guidelines for public participation under the Schedule

(b) Provide for the manner in which any requirements of the specific or general

guidelines may be satisfied.

On their end they submitted based on the following:
a) To establish a clear and accessible method for the dissemination ofspecific guidelines

to the public, ensuring easy access and understanding;

b) Expand on the mechanisms for providing adequate notice for public participation.

c) Include guidelines that guarantee transparent documents and dissemination of final
decisions made based on public input.

They noted that to strenglhen provisions for fairness, equality and accessibility for all
participants, including those with disabilities or limited language proficiency.

Committee's Observations/Recommendations
The Committee disagreed with the proposal because the provision in the Bill is

satisfactory.
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Clause 12

Reports
198. The KAM suggested that sub-clause (4) should be amended to read:

"12 (4) Reports of public participation shall be mandatorily published on the offcial
website of the relevant institulion and concurrently disseminated in hard copyfornrut to all
stakeholders and interested parlies." ln their justification, they suggested based on the

following:
a) By combining both digital and physical means of publication, institutions cater to a

broader spectrum ofpeople, enhancing inclusivity, transparency and credibility oftheir
public participation efforts.

b) To further promote Transparency and Accessibility, Inclusivity, Accountability and

Legal Compliance.

Committee's Observations/Recommendations
The committee disagreed with the proposal because it's not cost effective to provide

documentation to all stakeholders.

Clause l3 Penalty
199. The Association further submitted that clause l3 on penalty be amended as follows: "13

A person who contravenes a provision of the Act commits an offence and shall upon

conviction be liable to a fine not exceeding One Million shillings or imprisonment for a

term not exceeding six months or both. "They submitted that proper, inclusive and thorough

public participation is the comerstone ofdemocracy and good govemance. This will act as

a deterrent and ensure that all public bodies adhere to their duty to keep the public informed

on the issues that affect them.

Committee Observations/Recom mendations
The Committee disagreed with the proposal as the proposed fines are punitive.

Schedule-General public participation guidelines.

Paragraph 2 Notice.
Amend as follows

200. They suggested that section 2 should be amended to read as: "A stale organ or public

offcer shall give the public nol less than 45 days to make lheir inpul on the issue."

They submitted their suggestions based on the following j ustifications:

leaving the amounl of time that slate and public oflices can give the public to provide input

may lead to abuse and inconsistency.

Some agencies only provide less than one week/or the public to give theirfeedback. This

is insuffcient.
Com mittee Observations/Recommendations
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The issue of prescribing the number of days of notice may not be practical and entities
should be allowed to set their own timelines.

Schedule

General public participation guidelines.
Processing of responses,

201. They submitted that a paragraph be included that mandates state organs or public ollices
to provide written feedback to the persons or companies that submitted written memoranda.
They further submined that a lot of people and companies submit written memoranda in
response to a request for public participation by a public office.

NEW CLAUSE ON DISPUTE RESOLUTION
202. They asserted that a new clause should be inserted on dispute resolution, noting that some

public issues such as policies and Bills often evoke great public interest. They further
submitted that it is advisable that differences may arise between members ofthe public and
state organ or public office. They suggested dispute resolution to effectively cater for the
dispute.

Com mittee ObservationslRecommendations
The Committee agreed to this proposal ofthe need set up a dispute resolution mechanism
under this Act.

4.I9 KENYA YOUTH FEDERATION
203. The Kenya Youth Federation submitted its memorandum to the committee and suggested

the inclusion ofthe word genuine in the definition of the term "public participation" -

204. They further stated that ar the definition of the term public participation should be

simplified to a language that the public can understand

Committee Observations/ Recommendations
The definition ofthe term "public participation" as provided for in the Bill is suflicient.

4.20 HEALTH NGO NETWORKS

205. The health NGO Network submitted that the title of the Bill should be amended to include
the words civic education, noting that civic education and Public Participation are closely
linked and intertwined.

Com mittee Observations/ Recom mendations
The definition of the term "Publication" as provided for in the Bill is suflicient and
including the word civic education was going to widen the scope ofthe Bill.
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206. The Heatth Ngo network proposed that the title ofthe Bill be amended to include all the

constitutional provisions that dealt with pubtic participation'

Committee's Observations/ Recommendations

The committee agreed with the proposal that the long title of the Bill be amended to

includeallconstitutionalarticlesthatprovideforpublicparticiPation.

InterPretation section

207. The Health NGO network also sought to have the definition of public participation

changed to have the Cabinet Secretary for Public Service as the responsible Cabinet

secretary

Com mittee Observations/ Recommendations

The committee did not agree with this proposal as the Attomey general was the

designated Cabinet Secretary'

208. Health NGO network also sought to have the Bill amended in the definition of public

participation to include planning, budgeting' evaluation and auditing

Committee Observations/ Recom mendations

The definition of public participation as provided for in the Bill was all encompassing'

Objects of the Act

209. The Health NGO network sought to have an additional object on civic education included

as they observed that civic edu"-ution was an important ingredient for public participation'

Committee Observations/ Recommendations

The additional object as proposed was bound to unnecessarily expand the scope of the

Bill and was not be implementable in the long run

General Public Guidelines

210. The Health NGO network also made submissions on several paragraphs of the General

provisions that included clearing ambiguity in the sections. Proving for specific days for

notice as opposed to using the words "adequate notice" as has been used in the Bill'

Committee Observations/ Recommendations

The recommendations by health NGO network have been stated by other stakeholders

and on the aspect of not charging the public any cost for accessing information it was

observed that the Access to information Act provides for that'

4.2T INSTITUTE OF PUBLIC FINANCE

They submitted as followsl -
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Scope ofpublic participation under Clause 5.
2l I. The proposal aimed at ensuring that each state organ or pubric office shalr facilitatepublic participation on matters relating to budgeting and financial management.

substantial evidence shows that there are gap, in t.!istative oversight and-public
participation during two stages of the budget cycre i.e. the imprementation and auditstages. For example, the pFM Act 2012 section 166(c) is not clear on how public
participation shourd be undertaken which shourd be u crr.i"r priority but onry indicates
that the quarterly reports shall published and publicized.
They proposed on provision of crarity on how pubric panicipation shourd be carried out
not only in these two stages but arso in a[ matters budgeting and financial management tofoster Transparency, and Accountability as entrencheJ in ,L l"*.
Com mittee Observations/Recommendation
The provision as provided in the Bill is sufficient.

Determination of the responsibte authority under Clause g.
212'The Bill proposes what body is the responsibre authority incruding the rerevant

commiftee in each House, the chief Justice for the Judiciary, cabinet secretaries forGovemment ministries and state corporations, county assembly committee responsible for
rules and procedures and the.county secretary for the county executive which is highry
commendable. They proposed that there is need provide crear guidan"" on th" r".ponsibr"
authority.

Committee Observations/Recommendation
The provisions on the responsibre authority as provided for in the Bi, are sufficient.

Budget allocation on public participation under Clause lI and 12.
213' Reportedry, inadequate resources for purposes ofundertaking pubric participation is oneof the key impediments to meaningfur pubric participation at both the nationar and sub

nationar lever in Kenya. whire the Bi, proposes that a state organ or pubric office shalrprovide the necessary resources under this Act and sha, include in its annual estimates
provisions for expenses for purposes of undertaking public participation. They proposed
provision of guiderines and mechanisms to ensure prioritization fo, adequate resourcing
for purposes of undertaking public participation. public participation is entrenched in the
law as a national varue and principre ofgovemance, and its processes should be adequately
funded to achieve its objective.

Com mittee Observations/Recom mendation
The committee agreed that there is a need to secure rcsources to be used in the public
implementation of the pubric participation Bilr. That there is need for the definition of
adequate notice given to the public for them to make their input on the issue.

,1,T,*:l*:.T';iJ ffiXilitr'roon 
Pr rlit mcr tsrv Brordc,srlns rnd Librirv on lhc considerrrior orpubric prrriciprtior BI

Page 6l of 75



2l4.The schedule provides a set of general guidelines for public participation. Among them

is, the state organ should give the public adequate notice to make their input on the issue.

However, the term "adequate notice" is not explicit. The bill to be very clear on the

timelines

Committee Observations/Recommendations
The definition of the exact time as provided for in the Bill is sufficient.

Provision of fccdback to the public.

215. The Bill proposes that the state organ should communicate the final decisions made and the

reasons for the decisions made to the public which is commendable. However, there is no

timeline provided for when the public should expect feedback as well as the mechanism

which will be adopted to relay feedback to the public. An example ofa best practice which

could be borrowed is from Nairobi City County Public Participation Act 2015, section l0(3)
b which indicates that feedback on the action taken on issues raised should be provided within
thirty (30) days ofthe forum.

Committee Observations/Recom mendations
The Committee did not agree with the proposal

Scope of public participation under Clause 5.

216. The proposal aimed at ensuring that each state organ or public oflice shall facilitate public

participation on matters relating to budgeting and financial management. Substantial

evidence shows that there are gaps in legislative oversight and public participation during

two stages ofthe budget cycle i.e., the implementation and audit stages. For example, the

PFM Act 2012 section 166(c) is not clear on how public participation should be undertaken

which should be a crucial priority but only indicates that the quarterly reports shall

published and publicized.

They proposed a provision ofclarity on how public participation should be carried out not only
in these two stages but also in all matters budgeting and financial management to foster

Transparency, and Accountability as entrenched in the law.

Com mittee Observations/Recom mendation
The provision as provided in the Bill was sufficient

Determination of the responsible authority under Clause 8.

217. The Bill proposes what body is the responsible authority including the relevant commiftee

in each House, the Chief Justice for the Judiciary, Cabinet Secretaries for Govemment

ministries and state corporations, county assembly committee responsible for rules and

Rcport oflhc S.lect CommitleG oo Prrlirm.ntrry Brordc.llln8 rnd Llbrrry on thc Consldcrrtloo of Publk prrticiprtion Bill
(Nrlioorl Asscmbly Blll No. 52 of202l

Psge 62 of 75



procedures and the county secretary for the county executive which is highly commendable
They proposed that there is need provide clear guidance on the responsible authority.

Committee Observations/Recommendation
The Bill as provided is sufficient.

Budget allocation on public participation under Clause I I and 12.

218. Reportedly, inadequate resources for purposes of undertaking public participation is one

of the key impediments to meaningful public participation at both the national and sub

national level in Kenya. While the Bill proposes that a state organ or public office shall
provide the necessary resources under this Act and shall include in its annual estimates
provisions for expenses for purposes of undertaking public participation. They proposed

provision ofguidelines and mechanisms to ensure prioritization for adequate resourcing for
purposes of undertaking public participation. Public Participation is entrenched in the law
as a national value and principle of governance, and its processes should be adequately
funded to achieve its objective.

Com mittee Observations/Recom mendation
The Committee agreed that there is a need to secure resources to be used in the Public
implementation of the Public Participation Bill.

Provision offeedback to the public.
219. The Bill proposes that the state organ should communicate the final decisions made and

the reasons for the decisions made to the public which is commendable. However, there is

no timeline provided for when the public should expect feedback as well as the mechanism
which will be adopted to relay feedback to the public. An example of a best practice which
could be borrowed is from Nairobi City County Public Participation Act 2015, section
l0(3) b which indicates that feedback on the action taken on issues raised should be

provided within thirty (30) days of the forum.

Com mittee Observations/Recommendations
The Committee did not agree with the proposal

4.22 WOMEN CHALLENGED TO CHALLENGE
220. Women challenged in their submission to the Committee proposed to amend the Schedule

of the Bill as follows-:
(j) reasonable accommodalions lhat persons with disabilities nruy require to participate
nteaninglfully, including qualifed sign language interpreters, physical accessible

infrastructures and documents provided in braille and large print.
They propounded in their submission that the Constitution 2010 in Articte 7 cites sign
language as one ofthe national and official languages in Kenya. the Convention on the

Rights of Persons with Disabilities Article 2, that defines reasonable accommodation as
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necessary and appropriate modification and adjustments not imposing a disproportionate

or undue burden, where needed in a particular case, to ensure persons with disabilities

enjoy or exercise on an equal basis with others on all human rights and fundamental

freedoms and Article 2l that talks on Freedom ofexpression and opinion, and access to

information. Therefore, there is a need to ensure that during public participation, these

considerations are taken to allow persons with disabilities to engage meaningfully in

public participation proceedings.

Committee Observations/Recommendation
The Committee agreed that the law should make provisions that will ensure

accommodation ofpersons with disabilities for them to be able to engage fully in public

participation.

4.23 DR. M. J OKUMU, AN ADVOCATE

Clause 2
221. Dr. M. J Okumu rnade his submissions before the Committee where he sought to have the

definition of public participation be amended by inserting the word "genuine" immediately

after the words "means the". tn his justification, he noted that the consideration improves

the description taking into account the fact that there is no single definition on the public

participation. He pointed out that public participation considers international conventions,

treaties including AU Agenda 2063 as a right.

Observations/Recommendations
The members did not adopt the proposal because it is not clear what qualifies genuinity
in public participation.

Clause 7 (2)

Rights of a Member of the public in public participation
222. Dr. Okumu further submitted that during public participation adequate time should be

given to persons wishing to engage on a subject matter and he opined that an estimate of2
to 3 minutes would be adequate per person, save for when exp€rts are making submission

in which instance, he opined that there should be an extension of time.

Observations/Recommendations
This proposal was deemed to be prescriptive and administrative and therefore could not

be included in the Bill.

Clause 9 (l)
Development of specific public participation guidelines

223. Dr. Okumu submitted that the Bill should be amended to provide for a specific timeframe

and in his view six months would suffice.
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Observations/Recommendations
This proposal to set a time frame of 6 months is being prohibitive and could vary on a
case-by-case basis.

CIause l3 Penalty
224. On the Penalty, Dr. Okumu proposed that the Billshould be amended to enhance the fine

to a minimum fine of I million. He noted the importance of public participation, to avoid
doing public participation as a cosmetic activity.

Observation
The Cornmittee was of the opinion that the proposed fine was punitive.

Schedule General public participation guidelines.

Access to public participation processes.

225. On access to public participation processes, Dr. Okumu proposed that the coverage should
be wide to include at least 3 radio stations, churches, chamas, youth groups, women groups,

and PWDs.

Observations/recommendations
The general observation was to ensure that publicity on public participation was elaborate

and of wide reach so as to get the views ofthe citizens

Schedule

General public participation guidelines.

Adequate time.
226. Dr. Okumu further submitted that WhatsApp groups should be registered with the county

department of public participation.

Observations/recommendations
The Committee did not agree with the proposal as it would be so difficult to implement

and will call for things like consent which would ultimately hamper public participation.

Access to information for public participation
227. Dr. Okumu suggested the bill be amended to include the aspect of utilization of the

roadshows to circulate the summary documents particularly on budget in local vernacular

language in advance for citizens to participate.

Observations/recommendations
The general observation was to ensure that publicity on public participation was elaborate

and of wide reach so as to get the views ofthe citizens
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PARTFIVE

5 COMMITTEEOBSERVATIONS

228. Upon rcviewing the Bill and the submissions received, the Committee made the following
observations:

i) The Public Participation Policy has designated the Aftomey General as the

entity responsible for coordinating and implementing all matters rclated to
public participation. Since there is no Cabinet Secretary responsible forjustice,
this clarification will help mitigate any potential conflicts regarding public
participation in the Country;

ii) There is need to incorporate a well-established dispute resolution mechanism

into the Bill;
iii) lt is crucial to guarantee the participation of special interest groups in public

engagement as this will serve as an effective measure ofhow both govemment

and public individuals are fostering inclusivity, which is a fundamental

objective of this legislation;

iv) The Bill be amended to ensure that persons living with disabilities enjoy or
exercise their rights on an equal basis with all human rights and fundamental

freedoms in line with the Convention on the Rights of Persons with Disabilities;
and

v) Dictating specific time frames for the notice period in the law would be

prescriptive and restrictive, as matters ofpublic participation vary across sectors

and may necessitate different durations.
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PART SIX

6 COMMITTEERECOMMENDATION

229. The Committee having considered the Public Participation 811,2023 (National Assembly
No. 52 of 2023) recornmends that the House approves the Bill with the proposed

amendments

LONG TITLE
THAT, the long title ofthe Bill be deleted and substituted by the following new long
tit le-
"AN ACT of Parliament to provide for a general framework for effective public
participation; to give effect to the constitutional principles of democracy and

participation of the people under Articles l, l0(2), 35(3), 37, 69(lXd), 94(2), 95(Z),

I18, 174(c), 184(l)(c), 196, 201(a), 221(5\,232 ofthe Constitution; and for connected
purposes"

Justification

The Bill, seeks to provide for public participation and the draft long title ofthe Bill has

hived offand provided for specific Articles from the constitution that deal with public
pa(icipation, to the exclusion ofothers. The amendment therefore seeks to ensure lhat
all constitutional provisions that speak on public participation are included in the long

title of the Bill.

CLAUSE 2

THAT, clause 2 ofthe Bill be amended by-
(a) deleting the definition of"Cabinet Secretary" and substituting thereofthe following

new definition-

"Cabinet Secretary" means the Attorney General;

Justification:
The Bill in the definition ofCabinet Secretary makes reference to the cabinet secretary

for the time being responsible for Justice and includes the Attorney General, yet the

office that is in existence is that ofthe Attorney General, which ollce is seized with
matters of public participation and has since coordinated the formulation ofa Policy on

Public participation. The amendment therefore seeks to clarify the meaning ofCabinet
Secretary as far as this Act is concerned.

(b) deleting the definition of "public participation" and substituting thereof the

following new defi nition-
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chosen rep rese ntat ive s; and

Justification

The definition ofpublic participation as provided for in the Bill is not comprehensive

andthereforethereisaneedtocomeupwithanelaboratedefinitionofthetermpublic
participation.

(c) inserting the following new definitions in their proper alphabetical order-

"access" includes access to information and services' fittings' amenities' built

environments and infrastructure"

,.accesstoinformation..includesensuringtheprovisionofbraille,signlanguage,

large texts, websites and local languages"

"meaningful ParticiPation" means a process that deliberately aims at engaging

members of the pubtic in a purposeful and real process that seeks their input to

inform a Public decision '

"public participation" means the process by which citizens' as individuals' groups

or communities take part in the conduct ofpublic affairs' interact with the state and

other non-state actors to influence decision policies, programs, legislation and

proria. ou.oigttt in service delivery development and other matters concerning

ii"i, gor"rnun-." and public interest either directly or indirectly through freely

Justification
The Committee and the stakeholders were of the view that the terms "access"'

"access to information" and "meaningful participation" had been used repeatedly

in the Bill, and there was therefore a need to define them and to provide clarity for

the user of this Bill.

CLAUSE 4
THAT, clause 4 of the Bill be amended by deleting paragraph (a) and substituting

thereof the following new paragraph-

"(a) give effect to the principles of public participation as p-rovided for in Articles

r, iotzl, 3s(3),37,6e(lxd), s4(2),ss(z), ll8, 174(c)' l8a (l)(c)' le6' 201(a)'

221 (5), 232 of the Constitution; and

Justilication

Theamendmenthasbeenoccasionedbythefactthatthereisaneedtoexpandtheobject
and purpose of the Bilt as had been set out in clause 4' paragraph (a)' The Bill' seeks to
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provide for public participation and the bill as drafted in the objects of the Act hasprovided for specific Articres from the constitution that dear with pubric participation,to the exclusion of others. The amendment therefore seeks to ensure that all
constitutionar provisions that touch on pubric participation are incruded in the objects
of the Bilt.

CLAUSE 6

THAT, clause 6 ofthe Bill be amended in sub clause (2) by _
(a) inserting the word "office" immediatery after the words..state organ or pubric,,; and

Justification
The amendment seeks to provide clarity and correction of an error, the term .,office,,
had been omitted erroneously from the clause.
(b) inserting the words "including the recognition of the need for suitable

accommodation', immediately after the words ..effective 
representation,, appearing

in paragraph (d).

Justification

The amendment seeks to ensure that rhe Bill in its entirety does not lose sight of the
need if inclusivity particurarly to ensure that persons with iisabirities are accorded an
opportunity to participate in decisions and forums where matters of importance are
being undertaken.

CLAUSE 7

THAT, clause 7 of rhe Bill be amended in sub clause (2) by deleting the words ..either
orally" appearing in paragraph (b) immediatery an", it" word .,presentations,, 

and
substituting thereofthe words.,orally, by sign language,,.

Justification

The amendment seeks to ensure that the Bilr in its entirety does not rose sight of the
need if inclusivity particurarry to ensure that persons with disabirities are accorded an
opportunity to participate in decisions and forums where
being undertaken.

matters of imporlance are

CLAUSE 9

THAT, clause 9 of the Bill be amended in_
(a) in- sub clause ( I ) by inserting the words .,operational 

or administrative,, immediately
after the words ..shall develop',;
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1

Justification

The bill seeks to qualify that the guidelines that are to be formulated by responsible

authorities are to be operational and administrative guidelines.

(b) in sub clause (2) by inserting a new paragraph immediately after paragraph (c)r-

"(c) provide specific guidelines on the participation ofpersons living with disability
in accessible means of communication including braille, sign language or other

appropriate means of communication";

Juslification

The amendment seeks to ensure that the Bill in its entirety does not lose sight of the

need if inclusivity particularly to ensure that persons with disabilities are accorded an

opportunity to participate in decisions and forums where matters of importance are

being undertaken.

(c) by deleting sub clause (5) and substituting thereofthe following new subclause-

(5) "Where there is a conflict between the provisions of this Act and any other
written Iaw, the provisions ofthis Act shall prevail."

Justification

The amendment seeks to give seeks to give supremacy to this law on public
participation once enacted as far as matters ofpublic participation are concerned.

CLAUSE 12

THAT, clause l2 of the Bill be amended in subsection (4) by inserting the following
paragraph immediately after paragraph (a)-

"(aa) disaggregated demographical data ofthe number of special groups, in particular
persons living with disabilities who participated in the public participation forums"

"(ab) information on the processes and the achievements of the public participation

including-

(i) number of forums;
(ii) activities that necessitated public participation;

(iii) the budget;

(iv) mode of public participation;
(v) proof of notice; and

(vi) comments received and how they were dealt with".
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Justification

The proposed amendment seeks to ameliorate the provisions on reports developed by

entities on conducted public participation. The Bill therefore places the onus on any
public organ or office that conduct public participation to ensure that it desegregates

demographic data specifting the particulars and number of persons with disabilities
attended the forum. Further the entities are required to include additional information
in their reports that include, the number of forums held, the budget, mode of public
participation, among others.

CLAUSE 13

THAT, clause l3 ofthe Bill be amended by deleting the words "no fine" appearing

after the words "liable to a fine".

Justification

The amendment seeks to correct a typographical error that exists in the Bill

NEW CLAUSE
THAT, the Bill be amended by inserting the following new clauses immediately after
clause l3-

Disputc resolution l3A. The Attomey General shall, in consultation with
institutions mandated to handle public complaints, promote

alternative dispute resolution methods in the resolution of
complaints relating to public participation.

l3B. (l) There is established an office to be known as

the Office of the Registrar of Public Participation
(hereinafter refened to as the Oflice).

(2) The functions ofthe OfIice shall be to-
(a) develop and coordinate the regulatory framework

for public participation;

(b) monitor compliance with established public
participation standards;

(c) provide expe( advice to govemment agencies

and civil societies on effective public
participation practices; and

,

Registrar of Public
Panicipation.

R.pon ofthc SaLct Comnltlac on P.diim.ntrry Bm.dcsting ind Llbr.ry otl lhc Conrldcrrtion ofPublic prrticlp.tion Bill
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(d) issue public reports on compliance issues

highlighting identifies strenglhs and

weaknesses in public participation processes.

Justification

The amendment seeks to make provisions for dispute resolution, as it may arise in the

sector which clause in new and not provided for in the Bill. The bill also seeks to

establish and set out the functions ofthe office ofthe Registrar of public participation,

housed by the Attorney General.

SCHEDULE
THAT, the schedule to the Bill be amended-

(a) in paragraph I by inserting the following new subparagraph immediately after

subparagraph (i)-

O "need for suitable accommodation that a person living with disability may

require to participate meaningfully, including qualified sign language, interpreters,

physically accessible infrastructure and documents provided in braille/large print";

(b) in paragraph 2(2) by inserting the words "that are adherent to KS 2952 -
Accessibility - ICT Products and Services by the Kenya Bureau of Standards"

immediately after the word "website" appearing in subparagraph (c);

(c) in paragraph 2 by inserting the following new subparagraphs immediately after

subparagraph (f)-

"(fa) notice boards;"

"(fb) social media;"
"(fc) markets;"

(d) in paragraph 3(2) by inserting the following new words "and all various categories

of vulnerabilities" immediately after the words "persons with disabilities";

(e) by deleting paragraph 4;

(f) in paragraph 5(l) by inserting the following new words "as well as Kenyan sign

language, Braille, electronic and other altemative and augmentative communication

methods" immediately after the word "public" appearing in subparagraph (b); and
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(g) in paragraph 5 by inserting the following new subparagraph immediately after
subparagraph (bf

"(c) ensurc that the documents distributed are easily accessible by persons with
special needs"

Justification

The proposed amendment seeks to amend the Schedule to the Bill by providing for
access and reasonable accommodation that persons living with disability may require
to participate meaningfully, including qualified sign language, interpreters, physically
accessible infrastructure and documents provided in braille/large print.

Further the Bill seek to also provide for other avenues that may be utilised in
publicising events of forums of public participation which may include notice board,
social media, markets and churches in a bid to ensure that there is wide coverage ofthe
notices on public participation to all citizens.

,^,"..1gll.f2o+
SIGNED......

HON. DAMEL O NANOK, CBS, MP- CHAIRPERSON
COMMITTEE ON PARLIAMENTARY BROADCASTING AND LIBRARY
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ANNEXURE 2: MINUTES



MINUTES OF THE 2OTH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN ROOT,I I I, 2NO FLOOR, BUNGE
TOWER, MAIN PARLIAMENT BUILDINGS ON TUESDAY, 3OTH JULY, 2024 AT
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10. The Hon. Talib Mohamed Abubakar, M.P.
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AGENDA
l. Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitdng
3. Matters Arising
4. Adoption of the draft report on consideration of the draft report

consideration of the Public Participation Bill,2023
5. Any other Business

6. Adjournment and date of the next meetint

on

MIN NO/DAA&GPC IPBU2O24IOI3.. PRELIMINARIES
The meeting was called to order at ten minutes past twelve in the (12.10 p.m.), followed by a

word of prayer and introductions thereafter. The agenda of the meeting was adopted having
been proposed by Hon. Charles Onchoke Mamwacha, M.P and seconded by Hon. Moses Malulu
lnjendi, M.P.

MtN NO/DAA&GPC/PBU2024/074: CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

The confirmation of minutes was deferred to the next sittint.

MIN NO/DAA&GPC/PBU2O24/O 75: ADOPTION OF THE DRAFT REPORT ON
CONSIDERATTON OF THE DRAFT
REPORT ON CONSIDERATION OF THE
PUBLIC PARTICIPATION BILL 2023

The Committee was taken through the following observations and recommendadons and
unanimously adopted the report on consideration of the Public Participation Bill, 2023 having
been proposed by Hon. Moses Malulu lniendi, MP and seconded by Hon. Kitilai Ole Ntutu. MP.

Committee Observations
Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

i) The Public Participation Policy has designated the Attorney General as the entiry
responsible for coordinating and implementing all matters related to public

participation. Since there is no Cabinet Secretary responsible for justice, this

clarification will help mitigate any potential conflicts regarding public participation

in the Country;
ii) There is need to incorporate a well-established dispute resolution mechanism

into the Bill;

iii) lt is crucial to tuarantee the pafticipation of special interest troups in public

entagement as this will serve as an effective measure of how both tovernment
and public individuals are fostering inclusivity, which is a fundamental obiective of
this letislation;
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i")

v)

The Bill be amended to ensure that persons living with disabilities enioy or
exercise their righs on an equal basis with all human righc and fundamental

freedoms in line with the Convention on the Rithts of Persons with Disabilities;

and

Dicatint specific time frames for the notice period in the law would be

prescriptive and restrictive, as matters of public participation vary across sectors

and may necessitate different durations.

Committee Recommendations
The Committee having considered the Public Participation Bill, 2023 (National Assembly
No. 52 of 2023) recommends that the House approves the Bill with the proposed
amendments;

LONG TITLE
THAT, the lont title of the Bill be deleted and substituted by the following new long title-
"AN ACT of Parliament to provide for a general framework for effective public

participation; to give effect to the constitutional principles of democracy and

participation of the people under Articles I, l0(2), 35(3), 37, 69(l)(d), 94(2), 95(2),

ll8, 174(c), l8a(l)(c), 195, 201(a), 221(5), 232 of the Constitution; and for
connected purposes"

Justilication
The Bill, seek to provide for public pardcipation and the draft long title of the Bill has

hived off and provided for specific Anicles from the constitution that deal with public

participation, to the exclusion of others. The amendment therefore seeks to ensure

that all constitutional provisions that speak on public participation are included in the

long title of the Bill.

CLAUSE 2

THAT, clause 2 of the Bill be amended by-
(a) deleting the definition of "Cabinet Secretary" and substituting thereof the following

new definition-

"Cabinet Secretary" means the Attorney General:

!ustification:
The Bill in the definition of Cabinet Secretary makes reference to the cabinet secretary for

the time being responsible for Justice and includes the Attorney General, yet the

office that is in existence is that of the Attorney General, which office is seized with

matters of public participation and has since coordinated the formulation of a Policy

on Public pafticipadon. The amendment therefore seeks to clarify the meaning of
Cabinet Secretary as far as this Act is concerned.

(b) deleting the definition of "public participation" and substituting thereof the following

new definition-
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"public pafticipation" means the process by which citizens, as individuals, troups or
communities oke part in the conduct of public affairs, interact with the state and

other non-state actors to influence decision policies, protrams, legislation and

provide oversight in service delivery development and other matters concerning their

tovernance and public interest either directly or indirectly through freely chosen

rePresentatives; and

lustification
The definition of public participadon as provided for in the Bill is not comprehensive and

therefore there is a need to come up with an elaborate definition of the term public

pafticipation.

(c) inserting the following new definitions in their proper alphabetical order-

"access" includes access to information and services in an affordable manner, fittings,
amenities, built environments and infrastructure"

"access to information "includes ensuring the provision of braille, sign language, large texts,
websites and local languages"

"meaningful participation" means a process that deliberately aims at engaging members of
the public in a purposeful and real process that seeks their input to inform a public

decision.

lustification
The Committee and the stakeholders were of the view that the terms "access", "access to

informadon" and "meaningful participation" had been used repeatedly in the Bill, and

there was therefore a need to define them and to provide clarity for the user of rhis

Biil.

CLAUSE 4

THAT, clause 4 of the Bill be amended by deleting paragraph (a) and substituting thereof
the following new paragraph-

"(a) give effect to the principles of public participation as provided for in Articles l, l0(2),
3s(3), 37, 6e( l)(d), e4(2), es(2), I 18, 174(c), l8a (l)(c), le6, 201(a), 221(5), 232 of
the Constitution: and

lustification
The amendment has been occasioned by the fact rhat there is a need to expand the obiecr

and purpose of the Bill as had been set out in clause 4, paragraph (a). The Bill, seek
to provide for public participarion and the the bill as drafted in the objects of the Act
has provided for specific Articles from the constitution that deal with public

participation, to che exclusion of others. The amendment therefore seeks to ensure
that all constitutional provisions that touch on public parricipation are included in the
obiects of the Bill.
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CLAUSE 6

THAT, clause 6 of the Bill be amended in subclause (2) by -(a) inserting the word "office" immediately after the words "state organ or public"; and

Justification
The amendment seeks to provide clarity and correction of an error, the term "office" had

been omitted erroneously from the clause.

(b) inserting the words "includint the recotnition of the need for reasonable

accommodation" immediately after the words "effective representation" appearint in
paragraph (d).

lustification
The amendment seeks to ensure that the Bill in its entirety does not lose sight of the need

if inclusivity particularly to ensure that persons with disabilities are accorded an

opportunity to participate in decisions and forums where matters of importance are

being undenaken.

CLAUSE 7

THAT, clause 7 of the Bill be amended in sub clause (2) by deleting the words "either

orally" appearing in paragraph (b) immediately after the word "presentations" and

substituting thereof the words "orally, by sign language".

Justification
The amendment seeks ro ensure rhar the Bill in is entirety does not lose sight of the need

if inclusivity particularly to ensure rhat persons wirh disabilities are accorded an

opportunity to participate in decisions and forums where matters of importance are

being undertaken.

CLAUSE 9

THAT. clause 9 of the Bill be amended in-
(a) in subclause (l)by inserting the words "operational or administrative" immediately

after the words "shall develop";

Justification
The bill seeks to qualify that the guidelines that are to be formulated by responsible

authorities are to be operational and administrative guidelines.

(b) in subclause (2) by inserting a new paragraph immediately after paragraph (c)-

"(c) provide specific tuidelines on the pafticipation of persons living with disability in

accessible means of communication including braille, sign language or other
appropriate means of communication"i

Justilication
The amendment seeks to ensure that the Bill in its entireq,/ does not lose sight of the need

if inclusiviry particularly to ensure that persons with disabilities are accorded an

oppoftuniry to participate in decisions and forums where matters of importance are

being undertaken.
(c) by deleting sub clause (5) and substituting thereof the followint new sub clause-
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(5) "Where there is a conflict between the provisions of this Act and any other written
law, the provisions of this Act shall prevail."

Justification
The amendment seeks to give seeks to give supremacy ro this law on public participation

once enacted as far as matters of public participation are concerned.

CLAUSE I2
THAT, clause 12 of the Bill be amended in subsection (4) by inserting the following

paragraph immediately after paragraph (a)-
"(aa) disaggregated demographical data of the number of special troups, in particular

persons living with disabilities who participated in the public parricipation forums"
"(ab) information on the processes and the achievements of the public participation

including-
(i) number of forums;
(ii) acdvities that necessioted public participation:
(iii) the budget;

(iv) mode of public participation;
(v) proof of notice; and

(vi) comments received and how they were dealt with".

Justification
The proposed amendment seeks to ameliorate the provisions on reports developed by

entities on conducted public participation. The Bill therefore places the onus on any public

ortan or oftice that conduct public participation to ensure that it desegregates

demographic data specifying the paniculars and number of persons with disabilities

attended the forum. Further the entities are required to include addidonal informadon in

their reports that include, the number of forums held, the budget, mode of public

participation, among others.

CLAUSE I3
THAT, clause l3 ofthe Bill be amended by deleting the words "no fine" appearing after the

words "liable to a fine".

Justification
The amendment seeks to correct a typographical error that exists in the Bill.

NE\^/ CLAUSE
THAT, the Bill be amended by insening the following new clauses immediately after clause

t3-
Dispute resolution. l3A. The Attorney General shall, in consultation with institutions

mandated to handle public complaints, promore alternative dispute resolution
methods in the resolution of complains relating to public participation.

Registrar of Public Participation. l3B. (l)There is established an office to be known as the
Office of the Registrar of Public Participation (hereinafter referred to as rhe Office).
(2) The functions of the Office shall be ta-
(a) develop and coordinate the retulatory framework for public participation:
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(b) monitor compliance with established public participation standards;

(c) provide expert advice to tovernment agencies and civil societies on effective

public participation practices; and

(d) issue public reports on compliance issues highlightint identifies strentths and

weaknesses in public participation processes.

Justification
The amendment seeks to make provisions for dispute resolution, as it may arise in the

sector which clause in new and not provided for in the Bill. The bill also seeks to
establish and set out the functions of the office of the Retistrar of public

parricipation, housed by the Attorney General.

GENERAL SCHEDULE
THAT, the schedule to the Bill be amended-

(a) in paragraph I by inserting the following new subparagraph immediately after

subparagraph (i)'-

(j) "reasonable accommodation that persons living with disability may require to participate

meaningfully, including qualified sign language, interpreters, physically accessible

infrasructure and documents provided in braille/large print";

(b) in paragraph 2(2) by insertint the v/ords "that are adherent to KS 2952 -
Accessibility - ICT Products and Services by the Kenya Bureau of Standards"

immediately after the word "website" appearint in subparagraph (c);

(c) in paragraph 2 by inserting the following new subparagraphs immediately after

subparagraph (f)-

"(fa) notice boards;"
"(fb) social media;"

"(fc) markets:"

(d)

(e)

(0

in paragraph 3(2) by inserting the following new words "and all various categories of
vulnerabilities" immediately after the words "persons with disabilities";

by deleting paragraph 4:

in paragraph 5(l) by inserting the followint new words "as well as Kenyan sign

language, Braille, electronic and other alternadve and augmentative communication

methods" immediately after the word "public" appearint in subparagraph (b): and

in paragraph 5 by inserting the following new subparagraph immediately after

subparagraph (b)-
(g)

"(c) ensure that the documents distributed are easily accessible by persons with special

needs"
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Justification
The proposed amendment seek to amend the Schedule to rhe Bill by providing for access

and reasonable accommodation that persons living with disability may require to parcicipate

meaningfully, including qualified sign language, interpreters, physically accessible

infrastructure and documents provided in brailldlarge print

Further the Bill seeks to also provide for other avenues that may be utilised in publicising

events of forums of public participation which may include notice board, social media,

markets and churches in a bid to ensure that there is wide coverate of the notices on
public participation to all citizens.

Committee Observations/Resolutions

It was noted that the words "reasonable" and "affordable" are sublective with ambiguous
meaning and should be well defined for clarity. lt was therefore proposed that the delinition of
the term "access" and "reasonable accommodation" be redrafted for clarity.

MIN NO/DAA&GPC/PBU2024/076: MATTERS ARISING

The Committee resolved to hold a meeting with the Technical Manager, Parliamentary
Broadcasting Unit to deliberate on television and radio broadcasting rules as conuined in the
Standing Order to ensure that broadcastint of the House is effective.

MIN NO/DAA&GPC/PBU202,l/077: ADJOURNMENT
The meeting was adjourned at thi rty minutes past one p.m. (13.30 pm). The next meerint will
be held on

Signed Zo -l 20.......Date

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MINUTES OF THE IgTH SITTING OF THE COMM]TTEE ON PARLTAMENTARY
BROADCAST]NG AND LIBRARY HELD IN ROOM 22, sTH FLOOR, BUNGE
TOWER, MAIN PARLTAMENT BUILDINGS ON THURSDAY, t3rH JUNE, 2024
AT I I.3O AM.

PRESENT

l. The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P.- Vice Chairperson
3. The Hon. John Waluke Koyi, M.P.
4. The Hon. Charles Onchoke Mamwacha, M.P.
5. The Hon. (Dr.) John Ariko Namoit, M.P.
6. The Hon. Josses Kiptoo Lelmengit, M.P.
7. The Hon. Suzanne Ndunge Kiamba, M.P.

APOLOGIES

I . The Hon. Mohamed Mohamed Ali, M.P.

2. The Hon. Raphael Sauti Wanjala, M.P
3. The Hon. James Gakuya Mwangi, M.P
4. The Hon. Moses Malulu lnjendi, M.P.
5. The Hon. Timothy Wanyonyi Wetangula, M.P.
6. The Hon. Oscar Kipchumba Sudi, M.P.
7. The Hon. Rindikiri Mugambi Murwithania, M.P,

8. The Hon. Adams Kipsanai Korir, M.P.
9. The Hon. Anthony Kenga Mupe, M.P.

10. The Hon. Abdirahman Mohamed Abdi, M.P.
I l. The Hon. George Gachagua, M.P.
12. The Hon. Kitilai Ole Ntutu, M.P.
13. The Hon. Phelix Odiwuor Khodhe, M.P.

14. The Hon. Talib Ahmed Abubakar, M.P.

SECRETARIAT
I . Ms. Ella Kendi
2. Ms. Fidlizah S. Mwagogo
3. Ms. Marlene Ayiro
4. Mr. Silas Korir Lomutur
5. Ms. Jacinta Maru
6. Mr. Derrick Cheboi

Clerk Assistant I

Clerk Assistant lll
Principal Legal Counsel ll
Research Officer lll
Serjeant At Arms
Audio Officer lntern
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AGENDA
L Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmadon of rhe Minutes
3. Matters Arising
4. Consideration of the proposed amendments to the Public Participation Bill,

2023.
5. Any other Business

6. Adjournment and date ofthe next meedng

M IN NO DAA&G PC/PBLI2O24 I 07 O: PRELIMINARIES
The meeting was called to order at thirty minures past eleven oclock ( 10.30 a.m.), followed by a

word of prayer. The agenda of the meeting was adopted having been proposed by Hon. (Dr.)

John Ariko Namoit, M.P and seconded by Hon. Suzanne Ndunge Kiamba, M.P.

MIN NO/DAA&G PC|PBU20z4to7 t: CONSIDERATION OF THE PROPOSED
AMENDMENTS TO THE PUBLIC
PARTICIPATION BlLL, 2023

The Legal Counsel took the Commitree rhrough the Committee's proposed amendmenrs and
the justifications as followsl

LONG TITLE

l. THAT, the lont title of the Bill be deleted and substirured by the following new long
title-

"AN ACT of Parliament to provide for a general framework for effective public
participation; to give effect to the consrirutional principles of democracy and participation of
the people under Articles I, l0(2), 35(3), 37, 69(l Xd), 94(21, 9s(21, ll8, 174(c), l8a(l)(c),
195, 201(a), 221 (5), 232 of the Constirution; and for connected purposes"

Justification

The Bill, seeks to provide for public participation and the drafr long title of the Bill has hived
off and provided for specific Articles from the constitudon that deal with public
participation, to the exclusion of others. The amendment therefore seeks to ensure that all
constitutional provisions that speak on public participation are included in the long title of
the Bill.

CLAUSE 2

2. THAT, clause 2 of the Bill be amended by-
(a) deleting the definition of "Cabinet Secretary" and substituting thereof the following

new definition-

"Cabinet Secretary" means the Attorney General;
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Justification:

The Bill in the definition of Cabinet Secretary makes reference to the cabinet secrerary
for the time being responsible for Justice and includes the Arrorney General, yet the
office that is in existence is that of the Attorney General, which office is seized with
matters of public participation and has since coordinated the formulation of a Policy on
Public participation. The amendment therefore seeks to clarify the meaning of Cabinet
Secretary as far as this Act is concerned.

(b) deleting the definition of "public participation" and substituting thereof the following
new definition-

"public participation" means the process by which cirizens, as individuals, troups or
communities take part in the conduct of public affairs, interact wirh the state and other
non-state actors to influence decision policies, protrams, legislation and provide
oversight in service delivery development and other matters concerning their
tovernance and public interest either directly or indirectly through freely chosen
representatives; and

Justification

The definition of public participadon as provided for in the Bill is not comprehensive and
therefore there is a need to come up with an elaborate definition of the term public

Participadon.

(c) insening the following new definitions in their proper alphabetical order-

"access" includes access to information and services in an affordable manner, fittings, amenities,
built environments and infrastructure"

"access to information "includes ensuring the provision of braille, sign language, large texts,
websites and local languages"

"meaningful participarion" means a process that deliberately aims ar entaging members of the
public in a purposeful and real process that seeks their input to inform a public decision.

Justification

The Committee and the sokeholders were of the view that the terms "access", "access to
information" and "meaningful participation" had been used repeatedly in the Bill, and there was
therefore a need to define them and to provide clarity for the user of this Bill.

CLAUSE 4

3. THAT, clause 4 of the Bill be amended by deleting paragraph (a) and subsrituring
thereof the following new paragraph-

"(a) give effect to the principles of public participation as provided for in Articles l, l0(2), 35(3),
37,6e(lXd),94(2), es(2), ll8, l7a(c), l8a (l)(c), 195,201(a),221(s),232 ofthe Constitution;
and

Page 3 of7



Justification

The amendment has been occasioned by the fact that there is a need to expand the object and
purpose of the Bill as had been set out in clause 4, paragraph (a). The Bill, seeks to provide for
public participation and the the bill as drafted in the objecs of the Act has provided for specific
Articles from the constitution that deal with public parriciparion, to the exclusion of others.
The amendment therefore seeks to ensure that all constitutional provislons that touch on
public participation are included in the obiects of the Bill,

CLAUSE 6

4. THAT, clause 6 of the Bill be amended in subclause (2) 6y -
(a) inserting the word "oftice" immediately afrer the words "sure ortan or public"; and

Justification

The amendment seeks to provide clarity and correcrion of an error, the term "office" had been
omitted erroneously from the clause.

(b) inserting the words "including the recognition of the need for reasonable
accommodarion" immediately after the words "effective represenution" appearint
in paragraph (d).

Justification

The amendment seeks to ensure that the Bill in its enrirety does not lose sight of the need if
inclusivity particularly to ensure that persons wirh disabilities are accorded an opportuniry to
participate in decisions and forums where matters of importance are being undertaken.

CLAUSE 7

5. THAT, clause 7 of the Bill be amended in sub clause (2) by delering the words "either
orally" appearing in paragraph (b) immediately after the word "presentations" and
substituting thereof the words "orally, by sign language".

Justification

The amendment seeks to ensure thar the Bill in its entireq/ does not lose sight of the need if
inclusivity particularly to ensure that persons with disabilities are accorded an opportunity to
participate in decisions and forums where matters of importance are being undertaken.

CLAUSE 9

6. THAT, clause 9 of the Bill be amended in-
(a) in subclause (l) by inserting the words "operarional or adminisrrarive" immediately

after the words "shall develop";

lustification

The bill seeks to qualify that the guidelines rhat are to be formulated by responsible
authorities are to be operational and administradve guidelines.

(b) in subclause (2) by inserring a new paragraph immediately after paragraph (c)-
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"(c) provide specific guidelines on the participation of persons living wirh disability in accessible
means of communication including braille, sign language or other appropriate means of
communication";

Justification

The amendment seeks to ensure that the Bill in its entirety does not lose sight of the
need if inclusivity particularly to ensure that persons with disabilities are accorded an
opportuniry to participate in decisions and forums where marters of importance are
being undertaken.

(c) by deledng subclause (5) and substitutint thereof the following new subclause-

(5) "Where there is a conflict berween the provisions of this Act and any orher written law, the
provisions of this Act shall prevail."

Justification

The amendment seeks to give seeks to give supremacy ro rhis law on public
pafticipation once enacted as far as matrers of public participation are concerned.

CLAUSE I2

7. THAT, clause 12 of the Bill be amended in subsecdon (4) by inserting the followint
paragraph immediately after paragraph (a)-

"(aa) disaggregated demographical data of rhe number of special groups, in particular
persons living with disabiliries who pardcipared in the public parcicipation forums"

"(ab) informadon on the processes and the achievements of the public participation
including-

(i) number of forums;

(ii) activities that necessitated public participation;

(iii) the budget;

(iv) mode of public participation;

(v) proof of nodce; and

(vi) commens received and how they were dealt with".

Justification

The proposed amendment seeks to ameliorate the provisions on reports developed by
entides on conducted public participation. The Bill therefore places the onus on any
public organ or office that conduct public participation to ensure thar it desegregates
demographic data specifying the particulars and number of persons with disabilities
attended th forum. Further the entities are required to include additional information in
their reports that include, the number of forums held, the budget, mode of public
participadon, amont orhers.
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CLAUSE I3

8. THAT, clause 13 of the Bill be amended by deleting the words ',no fine" appearing
after the words "liable to a fine".

Justification

The amendment seeks to correct a typographical error that exists in the Bill.

NEW CLAUSE

9. THAT, the Bill be amended by inserting the following new clauses immediately after
clause l3-

l3A. The Attorney General shall, in consultation with
institutions mandated to handle public complaints,
promote alternative dispute resolution methods in the
resolution of complains reladng to public participadon.

Registrar o(138. (l) There is established an ofiice to be known as the
Public Office of the Registrar of Public Participadon (hereinafter
Participation. referred to as the Office).

(2) The functions of the Office shall be to-
(a) develop and coordinate rhe regulatory

framework for public participation;

(b) monitor compliance with established public
participation standards;

(c) provide expert advice ro tovernment atencies
and civil societies on effective public
participation practices; and

(d) issue public repors on compliance issues
highlighting identifi es strengths and weaknesses
in public parcicipation processes.

Justification

The amendment seeks to make provisions for dispute resolution, as it may arise in the sector
which clause in new and not provided for in the Bill. The bill also seeks to esublish and ser out
the functions of the office of the Registrar of public participadon, housed by the Attorney
General.

GENERAL SCHEDULE

10. THAT, the schedule to the Bill be amended-

(a) in paragraph I by inserting the following new subparagraph immediately after
subparagraph (i)-

Dispute
resolution
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(i) "reasonable accommodation that persons living with disability may require to participate
meanindully, including qualified sign language, interpreters, physically accessible infrastructure
and documents provided in braille/large print";

(b) in paragraph 2(2) by insertint the words "that are adherent to KS 2952 -
Accessibility - ICT Produca and Services by the Kenya Bureau of Standards"
immediately after the word "websire" appearing in subparagraph (c);

(c) in paragraph 2 by inserting the following new subparagraphs immediately after
subparatraph (0-

"(fa) notice boards;"

"(lb) social media;"

"(fc) marke*i'

(d) in paragraph 3(2) by inserting the following new words "and all various categories of
vulnerabilities" immediately after the words "persons with disabilities";

(e) by deleting paragraph 4;

(f) in paragraph 5(l) by inserting the following new words "as well as Kenyan sign

language, Braille, electronic and other alternative and augmentative communication
methods" immediately after the word "public" appearing in subparagraph (b); and

(g) in paragraph 5 by inserting the following new subparagraph immediately after
subparagraph (b)-

"(c) ensure that the documents distributed are easily accessible by persons with special needs"

Justification

The proposed amendment seeks to amend the Schedule to rhe Bill by providing for
access and reasonable accommodation that persons living with disability may require to
participate meaningfully, including qualified sign language, interpreters, physically
accessible infrastructure and documents provided in brailley'large print.

Further the Bill seeks to also provide for other avenues that may be udlised in
publicising events of forums of public panicipation which may include notice board,
social media, markets and churches in a bid to ensure that there is wide coverage of rhe
notices on public participation to all citizens.

MIN NO/DAA&GPC/PBL/2024l072: ADJOURNMENT
The meeting was adjourned at five minutes past one o'clock (l.05pm). The next meeting to be
held on notice.

Signed Date

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MINUTES OF THE ITTH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN BARAZA CONFERENCE ROOM 2, AT
SAROVA WHITESANDS, MOMBASA COUNTY ON SATURDAY 27TH APRIL,
2024 AT 2.30PM

PRESENT

l. The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P.- Vice Chairperson
3. The Hon. Timorhy Wanyonyi Wetangula, M.P.
4. The. Hon. Talib Ahmed Abubakar, M.P.
5. The Hon. Rindikiri Mugambi Murwithania, M.P.
6. The Hon. Anthony Kenga Mupe, M.P.
7. The Hon. Charles Onchoke Mamwacha, M.P.
8. The Hon. (Dr.) John Ariko Namoit, M.P.
9. The Hon. George Gachagua, M.P.

APOLOGIES

l. The Hon. Moses Malulu lnjendi, M.P.
2. The Hon. Mohamed Mohamed Ali, M.P.
3. The Hon. Adams Kipsanai Korir, M.P.
4. The Hon. Raphael Sauti Wanjala, M.P
5. The Hon. James Gakuya Mwangi, M.P
6. The Hon. Oscar Kipchumba Sudi, M.P.
7. The Hon. AbC:rahman Mohamed Abdi, M.P.
8. The Hon. Josses Kiptoo Lelmengit, M.P.
9. The Hon. Phelix Odiwuor Khodhe, M.P.
I 0. The Hon. Suzanne Ndunge Kiamba, M.P.
I L The Hon. John Waluke Koyi, M.P.
12. The Hon. Kitilai Ole Ntutu, M.P.

SECRETAR!AT
I . Ms Ella Kendi
2. Ms. Marlene Ayiro
3. Mr. Silas Korir Lomutur
4. Mr. Jared Onyancha
5. Ms. jacinta Maru
6. Mr. Derrick Cheboi

Clerk Assistanr I

Senior Legal Counsel
Research Officer lll
Public Communications Officer
Serleant-At-Arms
Audio Officer lntern

AGENDA
l. Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sirting
3. Matters Arising
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4. Consideration of Part Four of the draf! report on Public Participation Bill, 2023
5. Any other Business

6. Adjournment and date of the next meeting

MIN.NO/DAA&GP ctPBU2024t062: PRELIMINARIES

The meeting was called to order at thirt/ minutes past two o'clock (2.30pm), followed by a word
of prayer.

MIN.No/DAA&GPC/PBU2024I063: CONFIRMATION oF THE MINUTES OF
THE PREVIOUS MEETTNGS

The agenda was deferred

MlN. NO/DAA&GPC/PBU2024I064: CONSIDERATION PART FOUR oF THE
ORAFT REPORT ON PUBLIC
PARTICTPATION BILL, 2023

The Legal Counsel took the Commictee rhrough the submissions received by various
stakeholders clause by clause as follows;

ctvlL soctETY PARLtAMENTARY ENGAGEMENT NETWORK(CSpEN)

Clause 2 lnterpretation

l. The Network submitted that to the definition of the term Cabinet Secretary amended to be

restricted to the Attorney General. ln justification, definition will decrease ambiguity as there
is no minister for justice as well as mitigate potential conflicts of interest.

Committee's Observation/Recommendation

The proposal was agreed to as it provides clarity on who the responsible office/ authority is.

2. The stakeholder proposed that the Bill be amended by providing for the definition of the term
"Civic Education" as follows : "the process of effeaively imponing informotion ond creoting

oworeness of decision-moking processes, Iegislotions, public poliq, righu of the public ond
responsrbilities ofstate orgons ond public offrces including how these righu ond responsibilities ore

exercised ond occessed by the public ond includes clossroom-bosed leorning, informol troining,

expenentiol leorning, and moss medio compoigns." The Network noted that effective public
participation in decision making within democratic society, aligning with Article 35 of the
Constitution which supports access to information. As such involves integratint civic
education in the national budget, ensuring allocated funds are properly utilised with specific
measures in place.

Comm ittee's Observation/Recommendation

The proposal was not persuaded to have the introduction of civic education aspecr in the public
participation would broaden the scope of the public participation process.
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3. The stakeholder also suggested that that the definition of public participarion as provided in
the Bill was not sufficient and that the same ought to be amended as follows "'Public
participation' means the process where individuols ond governmentol ond non-governmentol
groups ore engoged ond influence decision-making in poliq, legislotion, service delivery, oversight,

oudit, ond development motters. They noted that the definitions borrow heavily from the
definition adopted in the County Public Participation Guidelines by the ministry of Devolution
and Arid and Semi- Arid Lands which broaden the actors and scope of public participation.
Alternatively, this definition introduces the public participation in the audir process aligning ic

to ontoing practices at the OAG and its specific department on social audis/social
accountability.

Committee's observation/Recom mendation

The Committee was of the view that the definition of the term "public participation" as

provided in the Bill was sufficient.

Clause 4 Object of the Act

4. Additionally, the CSPEN submitted that Arricle I 74 (c) and Article 184 ( l)(c) of the
Constitution be amended to include amont the Articles that the Act intends to give effect to
under sub-clause 4(a). They noted that these Articles highlight public parriciparion as an object
of devolution and as a key principle in the governance of urban areas and cities.

Committee's observation/Recommendation

The proposal was agreed to, to add all constitutional provision that speak on the subject of
public participation should be included in the long title of the Bill.

Clause 5-Scope of public participation

5. CSPEN furcher suggested insertion of a new scope of participation-Vetting of select State
officers. ln justification, they noted that while these processes are guided by both the Public
Appointments (Parliamentary Approval) Act and the Public Appointments (County
Assemblies Approval) Acts, it is crucial to emphasize that they still fall within the ambit of
public participation processes

Com mittee's Observation/Recommendation

The Committee observed that the proposed proposal was an overkill owing to the fact that
the cited process is carried out in open and the public is allowed to attend. We cannot be
able to legislate for everything in a statute hence the need for subsidiary legislation.

Clause 6- conduct of public participation

6. CSPEN Proposed that the Bill be amended by inserting a new sub-clause (3) to provide for
components of meaningful public participation to include-

i) clarity of the sublect matter for the public to understand;
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iD structures and processes (medium of engagement) of participation that are clear and
simple;

opportunity for balanced influence from the public in general;

commitment to the process;

capacity to entage on the part of the public,

a. including that the public must first be sensitised on the subiect matter.

Feedback on the inputtiven, eventual outcome and how input influenced the outcome
of public participation

iii)

iv)

v)

v)

Committee Observation/ Recommendation

The proposal was not taken into consideration by the Committee as it would be difficult
to implement the issues proposed since follow up cannot be achieved.

Clause 7 (2)

Rights of a Member of the public in public participation

7. The CSPEN further suggested that the Bill be amended by inserting the following new
additional rights under sub-clause (2) of the Bill:

a) Making Presentations without influence or interruptions by a Srate or public officer.

b) Members of the public should also not face any sanctions for attending and making
submissions during public participation forums.

c) The public should also be accorded adequate and reasonable time to make

Presentations.

8. They justified their view by stating that they noted that this seeks to reduce cases where
citizens feel that they are intimidated within public parricipation proceedings.

9. Additionally, the CSPEN further noted that the insertion of the obligations of srate organs
and/or public officers in conducting public participation such as establishment of proper
structures for meaningful public participation and the establishment of a monitoring and
evaluation framework. lt further submitted that parallel to the existence of rights, there
should be corresponding obligations that necessiute codification. They noted that rhe input
by public or state officers should be limited to giving instructions and/or making clarifications
on issues raised on the matter under consideration. This is to avoid intimidarion of members
of the public on the submissions made.

Committee observation/ Recommendation

The Bill had adequately taken care of this provision.
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10. Further, there was a proposal to effect an amendmenr to sub-clause 2 (b) of the Bill to make
provision for members of the public to make submissions through Kenyan Sign Language

administered by qualified sign language professionals. As that ensures inclusion of all members
of the public.

Committee observation/ Recommendation

The proposal was adopted for inclusivity of persons with disabilities

Clause 8 Determination of responsible authority.

I I . They funher suggested that Clause (8) of the Bill be amended by to highlight that the stated
responsible authorities hold the power to delegate the performance of the duties within the
Act to an officer with that specific scope. That ensures that citizens have a point of contact
within the state organ or public office that the/ can follow up with and hold to account on
matters concerning public participation.

Committee observation/ Recommendation

The proposal was disagreed with since the Attorney General is the responsible authorit/.

Clause l2-Reports

12. CSPEN made a proposal to the effect that sub-clause (4) should be amended to include:

i) a summary of rhe number and nature of public pafticipation sessions held,

ii) the immediate output and outcomes from public involvemen!, and

iii) an update on the future steps or progress of the matters under consideration.

They noted that the annual report should outline all the information collected during all public
participation sessions.

13. Further, CSPEN noted that a sub-clause should be introduced to note that the annual reports
should be made public for access to the public through the official websites of the Parliament"
relevant institutions, and any other relevant channel of communication. They justified that the
annual reports on public participation should be made public for access to the public at the
end of each fiscal year in line with Ardcle 35 of the Constitution.

Committee Observation/Recommendation

The proposal was agreed to but to the extent that it provided thar the repoft to include the
summaD/ on the number of sessions held, output and outcome of the process for all matters
under consideration.

Clause l3 Penalty

14. CSPEN further suggested that the provision to provide for specific offences and penalties be
amended. They noted that the Bill should clearly define punishable conduct which will then
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be followed by the penalry. ln this way, both citizens and public/state officers can foresee
when a specific Act would be a violation and adjust their conducr accordingly.

Committee observation/ Recommendation

The suggested fines by the stakeholder were deemed to be very punitive.

Schedule-General public participation guidelines.

Factors to be considered.

15. CESPEN suggested that the Bill be amended by providing for a new clause on guiding principles
to be inserted-

"Reosonoble occommodotions thot persons with disobilities moy require to porticipote meonin{utly,
including quolified sign longuoge interpreters, physicolly occessible infrostructures ond documents provided
in broillellorge print" As that ensures persons with disabilities enjoy or exercise on an equal basis
with others all human rights and fundamental freedoms in line with the Convenrion on the Righ*
of Persons with Disabilities.

Committee's Observation/Recommendation

The proposal was adopted for purposes of promoting and enhancing inclusivity of persons
with disabilities.

Paragraph 2 Notice Section 2 ( l).

16. Additionally, CSPEN submitted that the Bill be amended as follows;

"A state organ or public ofiice shall give the public 2l days' notice to make input on
the issue"' They noted that 2l days will provide interested parties sufficient time to analyse and
prepare submissions for hearing

Com mittee Observation/Recom mendation

The proposal was disagreed with as specifyint the time frame would be restrictive

17. Additionally, they submitted thar insertion of social media platforms under (2) (a) as a place
for publication and distribution of notices. On their end, they noted that as ofJanuary 2022,
there were I 1.75 million social media users in Kenya. Many Kenyans use these platforms
avidly and receive information from the same. There has been a growing trend ofgovernment
agencies leveraging these platforms to share vital information to cirizens.

Committee observation/Recommendation
The proposal was agreed to provide for wide coverage and reach to the citizens and in a

medium that would be well received and understood.
Adequate time.

18. CSPEN in their submission to the Committee sought to effect an amendment on guideline 4
of the Bill by specifying a timeline of 2l days. They noted rhar twenty-one days was aimed ar
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providint interested pafties with sufficient time to analyse and prepare submissions for
hearing

Committee observation/Recommendation
The proposal was seen to be untenable by the Committee.

Access to information for public participation

19. They averred that to of guideline 5 (l) (a)be amended to read as;

Publish and distribute the documents for consideration as widely as possible using the available

means, including providing hard copies, radio and television advertisements, websites, or
community radio announcements ot reost l4 days (about 2 weeks) before the deadline for
submission of feedback This is on the basis of specifying the time makes the process predictable
and timelines certain.

Committee observation/Recommendation
The aspect of providing a timeline in the law was deemed to be impractical.

Clause 5

20. Further, CSPEN submitted that clause 5(3)(c) of the Bill be amended as follows: "This may be

subfect to informotion disclosure limitotions under the occess to lnformotion Act. As
such ensure that many limitations imposed by a state ortan or public office subject to the
access of lnformation Act."

2l . Additionally, they submitted that guideline 5 of 4(b) be amended to read; The applicant fails

to satisfy any occess to informotion reguirements as that ensures a failure by a state ortan
or public office to give information pursuant to Article 35 of the Constitution as well as the
Access to lnformation Act. lmposing a confidentiality requirement is subjective and may be in
contravention of the access to lnformation Act.

Processing of responses.

22. The CSPEN suggested that the insertion of the following clause- (d) transfer of applications
to another public entity, if the information requested is held by that other public entity. They
noted that this is in line with the provisions of section l0 of the Access to lnformation Act
and enables ease of access to information by applicants.

Committee observation/Recommendation
The proposal was disagreed as matters concerning access to information were well provided
for in the access to information Act.

General recommendations
23. ln conclusion CSPEN in their proposals suggested the alignment ofexisting public pafticipation

legislation. They submitted that the reSulations should provide adequate mechanisms to align
the existing laws and policies to the overarchint framework provided by the bill. They noted
that a number of public bodies have developed their own legislations and policies on public
participation including several counties.

?age 7 ol 21



CENTRE FOR INTELLECTUAL
TECHNOLOGY LAW

PROPERTY AND INFORMATION

Clause 2 lnterpretation

24. The Center for lntellectual Property and lnformation Technology Law made its submissions
to the committee on the Bill. The centre averred that thar the Bill should be amended to
insert a new term in the interpretation part of the Bill as follows- "public awareness,',
As such, enhance meaningful and inclusive public participation processes.

Committee's Observations/Recommendations
The new definition was not necessary and rherefore the proposal was not adopted
Clause 5

25. The CIPIT further proposed that the Bill be amended by inserting a new paragraph ro clause
5 on the scope of public participation as follows- e"the implementoton of funaions thot ore for
reoching on the public communities ond orgoniso ons." They noted that public participarion
should be made a prerequisite in the introduction and enforcement of government functions
that have far-reaching consequences on the public, communities and organisations.

Committee's Observations/Recommendations
The scope as provided for in the Bill was taking care of the concerns raised by this
stakeholder.

Clause 6

26. The CIPIT also in their submissions averred that the section of the Bill that provides for
factors to consider in determinint "meaningful opportunities for public partacipation". should
be regulated with precision what constitutes meaningful public participation.

Committee's Observations/Recommendations
there was indeed a need to define or unpack the term meaningful public participation so that
nothing is left to chance.
Schedule-General public participation guidelines.

Paragraph 2 Notice.

27. The stakeholders were of the opinion that the provision of a definite time for rhe notice to
be given: ond they suggested thot the definite perio should be l4 doys'norice. As that specifies
the time makes the process predicuble and timelines certain.

Committee's Observations/Recommendations
The committee observed that the nature of public participation may vary from one subject
to another which would then make it difficult to come up with one definite period, enrities
should be left to regulate their rameframes in a reasonable manner.

Schedule

General public participation guidelines-Adequate time.
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28. The CIPIT further submiued that:" A state organ or public office shall give the public l4
days' notice to make input on the issue."

Committee's Observations/Recommendations
The Committee observed that the nature of public participation may vary from one subject
to another which would then make it difficult to come up with one definite period, entities
should be left to regulate their timeframes in a reasonable manner.

KENYA DEVOLUTION CIVIL SOCIETY ORGANIZATION WORKING GROUP
(KDcswc)

Title

29. The Devolution Civil Society Organization Working in their submissions on the Bill to the
Committee proposed that the short title of the Bill should be amended to read as; "The Civic
Education and Public Pofticipation Bil, 2023".

30. ln iustification the KDCSWG noted that civic education and public pafticiparion are closely
linked and intertwined, hence, it is not possible to have meaningful public participation without
civic education. Alternatively, the Group suggested for inclusion of specific clauses on civic
education in the Bill in the event that it is not possible to change the short rirle of rhe Bill in
its current form to consider and cover civic education.

Committee's Observations/Recommendations
The Committee did not adopt the proposal because introduction of civic education was
bound to broaden the scope and shift the intention of public participation. Since it is nor
provided for in the constitution, members observed that there was therefore no need to
include it in the title.

Clause l- Long title

31. The KDCSWG noted that the long title of the Bill ought to be amended to include Arricle
174(c) and (d) of the Constitution of Kenya, noting that the Bill is meant to regulate public
pafticipation at both levels of government.

Committee's Observations/Recommendations
The Members agreed to the proposal.

Clause 2 lnterpretation

32. Additionally, the KDCSWG submitted that the bill be amended in the interpretation section
by amending the term phrase "Cabinet Secreury" as follows: "Cabinet Secretory" meons
the Cobinet Secretory responsible for Public Seryice. Accordint to them, public participation is

one of the national values of governance, and the Public Service Commission is responsible
for implementation of these values.

Committee's Observations/Recommendations

The Committee was of the view that the AG had been designated in the Public Participarion
Policy as the s in charge and lead agency in the implementation of the process.
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33. They further averred that the definition of public participation should be amended to include
"planning, budgeting, monitoring, evaluation and auditing" as part of rhe decision-
making processes for citizen engaSement. Accordingly, they submitted thar the law should
explicitly state that all citizens will be included in all levels of governance for full realization of
the provisions of Article I and Arricle l0 of the consrirurion.

Committee's Observations/Recommendations
Members rejected the proposal owing to the fact that involvement of the public in all those
processes was goint to attract huge budget constraints with the resultant effect of affecting
the implementation of public participation.

Clause 4 Object of the Act

34. The KDCSWG in their submission proposed that civic education should be included as an

objective for enabling or promotion of public participation. They noted that Civic education
is an important ingredient for public parricipation.

35. Further the Group suggested the insertion of a new provision on guiding principles-

a) That public participation shall be cwo- way process- with feedbacks ro cirizen given on
decisions made actions taken and results achieved by the county government;

b) That public participation shall be a conrinuous process and nor a none time event;

c) That the public, communities and organizations that shall be affected by a decision
shall have a right to be consulted and involved in the decision-making process;

d) Provisions of timely and relevant information, accessible to all members of the public
so that they are aware and can engage in decisions that affect them;

e) Adherence to the principles under Article l0 and Chapter Six of the Constitution;

f) Adherence to the principles of public participation prescribed by Section 87 of the
County Government Act and any written law; and

g) Promotion of sustainable decisions recotnizint needs and interest of all participants
including decision makers.

Committee's Observations/Recommendations
Members disagreed that civic education is not provided as part of public participation in

the Constitution of Kenya 2010 and that was widening the scope of Public Participation.
Clause 5 Scope of the public participation

36. The KDCSWG further averred that the Bill should be amended funher in clause five at
paragraph (a), (b) and (c) as follows-

a) Formulation and implemenution of policies;

b) Planning budgeting and linancial managemenr
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c) Making and implementation of laws.

37. The KDCSWG further proposed that clause 5(d) be renamed to 5(e) in the Bill, noting that
the changes in this scope of public participation is to integrate the citizen participation in all

the processes of public governance in line with Article I of the Kenyan Constitution.

Committee's Observations/Recommendations
Members disagreed that involvement of the public in budgeting is not cost effective and it is

a tedious process.

Clause 6(2)(e) conduct of public participation
38. The KDCSWG further suggested to include a section on - (0 interest and relevance of

stakeholders. They noted that having two tiers of consultations enables initial consultation
with stakeholders before the general public.

Committee's Observations/Recommendations
Members disagreed with the proposal because the sub-clause 6 (2) (d) has covered all the key
stakeholders.

Clause 7 (2)

Rights of a Member of the public in public participation

39. The KDCSWG proposed that the Bill be amended by providing for an insertion of a new
clause in 7(2) as follows-

"A member of the public to be offeaed by the decision con be consultedlopPeor irtuolly

Provision of odequote time to moke submissions ond presentotrons

The public or entrtjes should moke presentot ons without stote or public offtce interference ond

without ony sonctions from the stote or public offtce or politicol interference. "They noted that this
ensures the right to freedom of expression as enshrined in the bill of rights stipulated in the
Constitution as well as to include Kenyans living abroad in public participation.

Committee's Observations/Recommendations
Members agreed that virtual means of communication are necessary.
Clause 8

Determination of responsible authority.

40. The KDCSWG funher suggested the authority of County Assemblies in clause 8(2 should
be added. This is because County Assemblies are also responsible authorities to the devolved

SOvernments
41. They further sought an amendment to substitute Cabinet Secretaries with Permanent

Secretaries in clause 8(5). This is because the accounting officers are Permanent Secretaries,
not Cabinet Secretaries.
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42. On their end they submitted that the government department responsible for implementing
the law should be the Public Service Commission instead of the Ministry of Justice. They
asserted that the Attorney General is the custodian of the law, noting that the implemenarion
of the Bill should be charged to an independent body to coordinate public participation and

Civic Education and ensure compliance.

Committee's O bse rvation s/Re co m me n dation s

The function of implementation of the Policy had been given to the Attorney General.
43. The KDCSWG suggested that the section (2) sub-section (3) (d) of the Bill be amended to

provide that a virtual option be included. As that caters for those not presenr and rhose in
the diaspora.

Committee's Observations/Recommendations
The proposal made sense in this time and age, the challenge a would be the implementation
part, due to insufficient resources however the same could be same progressively

General public participation guidelines.

Access to information for public participation

44. The KDCSWG Group suggested that there should be no charge for public information. They
noted that if a charge is included it will limit the right to access to information.

Committee's Observations/Recommendations
The Committee noted that the Access to lnformation Act provides for the procedure of
obtaining any information and the public is required to pa/ a small fee of facilitation of rhe
information, otherwise it may be very costly for government to run.

Access to information for public participation

45. The KDCSWG suggested that there should be no confidentiality for public informarion unless

it's security information which is protected by law. As thar clause may be used by state organs
and public offices to deny information hence violation of the right to public information.

Committee's Observations/Recommendations
There are instances when the issue of confidentiality may arise, therefore a blanker refusal of
the same should not be entertained, but the case should remain as it is and be implemented
on a case by case basis

46. The KDCSWG further proposed that paragraph 5(4) (a) of the Bill be deleted. They observed
that unreasonable circumstances are not defined by any law and are subject to wrong
interpretation and hence might be used ro violare the right to information.

Committee's Observations/Recommendations

The committee agreed with the proposal as the unreasonable circumstances had not been
defined.
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47. The KDCSWG asserted that Confidentiality requirements in paragraph s(a)(b) be removed.
They noted that confidentiality requirements will limit the right to information and hence they
should be done away with.

Committee's Observations/Recommendations
There are insances when the issue of confidentiality may arise, therefore a blanket refusal of
the same should not be entertained, but the case should remain as it is and be implemented
on a case-by-case basis

48. The KDCSWG proposed that Clause (5) sub-clause (5) of the Bill to be amended to delere
the words "nature and extent". They noted that this is ambiguous and not specified in any
law or regulations and might be used to deny public information.

Conduct in public participation processes.

49. The KDCSWG suggested that in paragraph 8(3) the terms "nature and extent" be deleted.
They noted that the nature and extent is not defined an),where hence it is ambiguous and a
hindrance to the ritht to freedom of expression.

NE\M CLAUSE ON DISPUTE RESOLUTION

50. The KDCSWG asserted that the bill does not have a redress mechanism and recommended
a whole secdon to be included. They noted that this will reduce petitions or ligation which
occurs afcer the public participation process is undertaken.

Committee's Observations/Recommendations
This proposal was agreed and there was a need to come up with a dispute resolution
mechanism in the law.

General recommendations

51. The KDCSWG suggested that-the Bill is very weak on feedback and recommended a whole
section to be included. They noted that this will ensure validation, review, monitoring and
evaluation of the process of public participation. They further noted that a whole part of the
bill includes civic education and budget allocation. They suggested that this will make the
people participate meaningfully in the public participation process.

52. They suggested the bill still lacks the following key issues:

a) lack of minimum standards as to what comprises adequate, effective and
meaningful participation especially at the community level;

b) lnadequate framework for ensuring the effective participation and involvement of
the marginalized, vulnerable and minority groups in counq/ tovernance and
development;

c) lnadequate safeguards of public interest in public participation processes; and

d) lnadequate complaint handling, repofting & feedback mechanisms.
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Committee's Observations/Recommendations
The Bill had provided for feedback mechanisms and the Access to lnformation Act, does not
preclude anyone from seeking for information from any public entity on a respective matter.

KENYA LA\^/ REFORM COMMISSTON
Clause 2 lnterpretation

53. The KLRC suggested that the definition of Cabinet Secretary be amended to "Cabinet
Secretary". The definition stated that it "includes" the Attorney General. They noted that this
may pose a challenge in identifying the particular state officer to be designated as rhe Cabinet
Secretary. As such, challenges may affect accouncability on any responsibility vested in the
Cabinet Secretary.

Committee's Observations/Recommendations
The Committee was of the view that the Definition of the term Cabinet Secretary should be

re- defined to avoid any ambiguity and misinterpretation.
Clause 5

54. KLRC submitted that clause 5 of the Bill ought to be amended to incorporate the full cycle
of government action. For instance, the Scope to include-

(a) implementation on policies;

(b) review or reform of legislacion;

(c) development and implementation on tovernment protrammes and projecs; and

(d) implementation of government projects.

55. On their end they further submitted that the scope of public participation under clause 5 is

limiting. They noted that the jurisprudence around public participation has grown and it is

imporcant to crystallise it and define it. An open-ended cheque may see the public
participation value and principle being abused both ways.

Committee's Observation/Recommendation
The members disagreed with the proposal as the scope as provided for in the Bill was

s ufficien t
Clause 6 (2)

56. KLRC proposed an amendment to Clause 6(2) of the Bill be by inserting the word "office"
immediately afcer the word "public". This is for grammatical sense.

Committee's Observations/Recommendations
The members agreed that this proposal will cure a grammatical error in the Bill.

Clause 6 (2) (a), (u) and (c)

57. The KLRC further submitted that there was a need to amend the Bill by deleting word
"decision" provided in clause 6 (2). As that, consider using a more specific term that aliSns
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with the scope of public participation. They submitted that the word decision is too broad

and vague, noting that State organs and public offices make decisions every day.

Comm ittee's Observations/Recommendations
The members agreed to inseft a term that will encompass the word decision.

Clause 7 (l)
58. The KLRC submitted that clause 7 of the Bill be amended to read as follows:

'Where o member of the public or on enurf elects to onend o public PorticiPotion exercise, the member

of public or entiq hos the right to-
(o) moke presentot ons either orolly or by woy of written submissions to o stote orgon or public offrce

on the subject motter os moy be determined

On their end they submitted that the right to participate is not absolute or mandatory and should
not be concluded in mandatory terms.

59. Further, KLRC submitted that where a right is crafted in mandatory terms the state bears a

burden that may be costly in the long run. As such, tie the election to participation with
conditions that must be fulfilled by the person or entity that chooses to participate in order
for this right to crystallize.

Committee's Observations/Recommendations
The members agreed with the proposals the ritht to participate should not be mandatory

Clause I
Determination of responsible authority.

60. The KLRC suggested that clause 8 (l) be deleted indicatint that is irrelevant. They noted that
the words "Cabinet Secretaries" in clause 8(5) be deleted and replaced with the words "a
Cabinet Secretary". As such drafting is done in singular.

Committee's Observation/Recommendation
Members agreed to correct typotraphical errors.

Clause 9 (5)

Development of specific public participation guidelines

6l . KLRC submitted that subsection 5 of the Bill be expounded or deleted. They noted that it is

not clear what aspect of the Statutory lnstruments Act shall apply to the guidelines. ls it the
process (formulation, consultation, pafticipation, scrutiny, exemption, approval etc,

categorization or substancel

Committee's Observation/Recommendation
Members disagreed with the proposal, they observed that the Statutory lnstruments Act shall

apply to the guidelines and Regulations.
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Clause I 2-Reports

62. KLRC submitted that rhe clause l2 be amended to include information on:

a) a brief on the acriviry that necessitated the public participation (scope);

b) the budget;

c) list of persons or entities likely affected;

d) mode/methodology of public participarion;

e) proof of notice;

f) comments received and how they were dealt with

63. On their end they submitted thar rhis sub-clause is limiting and needs to be expanded to
provide proof of public participation. They noted that public participation should not be a tick
in the box event.

Committee's Observations/Recommendations
Members disagreed with the proposal because it is too detailed hence difficult to lmplement.

Clause l4 (l)
64. KLRC further submitted that sub-clause l4( l) be amended by delering the word "regulation"

and substituting therefore wirh "o stotutory instrument". The regulations are iust a type of
statutory instrument. The clause should include the general term "stacutory insrumens"

Committee's O b se rvatio n s/Reco m m e n dation s

Members disagree with the proposal as the meanint of regulations was not a marcer thar would
require strict interpretation in Kenyan parlance:

Clause l4 (2) (b)

65. KLRC further submitted that sub-clause (2) (b) of the Bill be delered. They indicated rhar ir is
too general and vague and toes conrran/ to Article 94(6) of the Constitution.

Committee's Observations/Recommendations
That proposal was bound to limit the regulation makint body yet the space of public parriciparion
is very fluid and keeps on changing.

General public participation guidelines.

66. KLRC submitted that the subsections (c), (d), (e), (Q and (g) ofthe Bill be deleted as the
same were said to be repetitive as such have been mentioned in the Bill.

Committee's Observations/Recommendations
The Committee agreed with this proposal as there was a repletion of the clauses
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Adequate time.

67. they submitted that the bill be amended by deleting paragraph (4) of the Schedule as such is
repetition of 2.

Committee's Observations/Recommendations
Some of the recommendations had been taken into consideration in this Bill and the Attorney
General had been given the mandate of implementing public participation under the policy.

COUNCIL OF GOVERNORS
Clause I -Long title

68. The Council of Governors (COG) submitted that the long title of the Bill be amended to read
as follows-

AN ACT of porlioment to provide for o generol fromework for effeaive public potticipotlon; to give

effea to the cons tutionol principles of democrocy and porticiPotion of the people os provided for in
the Constitution, ond for connected purposes. On their end they noted that the specific provisions
of the Constitution are outlined under section 4 as proposed in rhe section.

Committee's Observations/Recommendations
The proposal by the Council of Governors was adopted.

Clause 4 Object of the Act

69. Further, COG submitted that clause 4 of the Bill on the Objectives of the Act should be
amended to read as follows 'give effea to the principles of public porticipotlon 'os proided for in
Artictes t(Z)l l0(2),3s,69(t) (d), t 18, l7s(c) ond (d), 184 (l)(c), t96,20t (o) ond 232 (l) (d).

They noted that the amendment by the Council of governors seems to capture the entire
scope of public participation and citizen engatement as envisioned by the Constitution.

Committee's Observations/Recommendations
The members agreed with the proposal to add all constitutional provisions that speak on the
sublect of public participation be included in the long title of the Bill.

Clause I 4(2)(a) Regulations

70. ln addition, the Council of Governors (COG) submitted that clause l4 (2) of the Bill should
be amended to provide that the Cabinet Secretary in consultation with County Governments
may make regulations for the better carrying out of the provisions of this Act. The COG on
their end noted the proposal by pointing out that the Bill also applies to County Governments
as seen under section 8 and 9.

71. Consequently, the COG suggested to add a new clause in the Schedule l(2) in determining
what is meaningful and important, the authority shall take into consideration:

clarity of the subject matter;
structure and process for public participation;
access to information:

(.)
(b)
(c)
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(d) commitment to the process;

(e) inclusive and effective representation;
(f) a belief in the value of public input;
(g) ability to engage and standing of the participants; and

(h) demonstration of transparency in the process.
72. Similarly, GOG noted that the proposal allows uniformity of standards, policies and

methodologies across the two levels of government as well as allows for harmonization of
the two levels relating to public pafticipation in line with County Public Participation
Guidelines.

Schedule paragraph

73. They submitted that the schedule 4 to the Bill be amended to read as follows; 'A stote orgon

or public office sholl give the public l4 doys' notlce to proide thei input on the issues." Significantly,
timeliness should be clear to avoid confusion and different interpretations.
Comm ittee's Observation/Recommendation
The notion of providing that actual notice days was not tenable as the matters of public
participation ought to be determined on a case-by-case basis some may require a very short
time while others may require a longer period of time

,olNT KTAMBU CSO's
Title

74. The Joint Kiambu CSO'S suggested that the title of the Bill be amended to include civic
education. They noted that Public Participation should be both qualitative and quantitative
where the qualitative bit is dependent on civic education.
Comm ittee's Observation/recom mendation
The Committee did not adopt the proposal because introduction of civic education will
broaden the scope and shift the intention of public participation. Since it is not provided for
in the constitution, members observed that there was no need to include it in the title.

Clause 2 lnterpretation

75. They further proposed the amendment of the Bill by defining the term "public participation"
in tovernment is any process that involves members of the public in government decision
making, noting that there should be a difference between Public Participation and Community
enSaSement.

Observation/Recommendations
The members did not adopt the definition of the term because the Bill encompassed all

aspects of public panicipation.
Clause 4 Obiect of the Act

76. The Joint Kiambu CSO'S submitted that clause 4(a) of the Bill be amended as follows: add

Article I of the Constitution as an Object of the Act whereas 4(d) be amended to make clear

that Public Awareness includes civic education. As such gives effect to the Sovereignty of the
People as the main philosophy of Public Participation. Public Awareness should include civic
education which is core to public pafticipation.
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Committee's Observation/Recommendations
The committee rejected the proposal on the inclusion of civic education on grounds it is not
provided as part of public participation in the Constitution of Kenya 2010.

Clause 5

77. The Joint Kiambu CSO'S suggested that clause 5 of the Bill be amended as follows;
'Without prejudice to the generolity of sedon 3, eoch stote orgon or public office sholl focilitote Public
porticipotion in governonce on motters including-

(o) formulotion of policies;

(b) budgeilng ond finonciol monogemen;

(c) low moking processes,' or

(d) ony other motTer os moy be prescribed in the regulotions"

They noted that the scope as it is, is limited and should be expanded in order to be more inclusive

and cover all aspects of governance.

Committee's Observation/Recommendations
The Committee disagreed with the proposals because it does not add value to the Bill.

Clause 6(2)(e)

78. Further, they averred that the word "accountability" be included to the list provided in clause

6(2) (e).

Committee's Observation/Recommendations
The members agreed to the proposals for the purposes of assigning responsibility.

Clause 6

79.They furtler suggested that a new clause be amended to introduce a clause on Sovereignty

of the People.

Committee's Observation/Recommendations

Disagreed with the proposals

Clause 7 (2) Rights of a Member of the public in public participation

80. The Joint Kiambu CSO'S submitted that the insertion of a new clause 7(2)(d) as follows;
"o member of the public hos o ight to receive timely ond sufftcient informotion prior to the Public

Port)cipot)on ot leost two weeks before the Public Porticipotion forum". As such gives reasonable and

definite time for the public to prepare their submissions.

Committee's Observation/Recommendations
The members disagreed with the proposal because specific timelines to be provided for in the

schedule.

Clause 8 Determination of responsible authority.
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8l . The Joint Kiambu CSO'S averred that an independent Body to manage public participation
should be established. As such ensure compliance and Monitoring and Evaluation on mafters
Civic Education and Public Participation.
Committee's Observation/Recommendations
The members disagreed with the proposal of forming a body since the Atrorne), General is

the responsible authoriq/.
Clause I 2-Reports

82. The Joint Kiambu CSOs averred that the insertion of new clauses on-
a) description of financial implications;

b) number and description of matters subjected to public pafticipation and Civic education;

c) reporting of disaggregated data on attendance on public participation; and

d) reporting of the Public Participation reports filed.

As that holds the bodies carrying out public parricipation accountable.

Com mittee's Observation/Recom mendations
Disagreed with the proposals as it is not practical for the state atents to adhere to those
set out guidelines.

Clause l3 Penalty

83. CSOs asserted that the clause to be amended include the offences.

Schedule

General public participation guidelines-Credibility and integrity of the Process.

84. The joint Kiambu CSO's proposed rhar clause 7 of the Bill be amended in paragraph 7(c) to
be amended as follows-
'the stote orgon or public body sholl not engoge in conduct involing dishonesty, froud, deceit,
misrepresentotion or discriminotion"

ln their iustification the Joint noted that any withholding of important budget documen$ from
members of the public is equivalent to dishonesty, deceit and discrimination. As such the
proposed Authoriry will ensure all key budget documents are provided publicly.

Committee's Observation/Recommendations
The members disagreed with the proposed fines were deemed to be too punitive.

MIN NO/DAA&GPC lPBlJ2024t065: ADJOURNMENT
The meeting was adjourned ar thirty minutes past three o'clock (3.20pm). The next meeting will
be held on notice.
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Signed..... D^r".....a.!.{. )a

on, Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MINUTES OF THE I5TH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCAST!NG AND LIBRARY HELD ]N BARAZA CONFERENCE ROOM 2, AT
SAROVA WHTTESANDS, MOMBASA COUNTY ON SATURDAY 27rH ApRtL,
2024 AT t0.00aM

PRESENT

L The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P.- Vice Chairperson
3. The Hon. Timothy Wanyonyi Wetangula, M.P.
4. The. Hon. Talib Ahmed Abubakar, M.P.
5. The Hon. Rindikiri Mugambi Murwithania, M.P.

6. The Hon. Anthony Kenga Mupe, M.P.

7. The Hon. Charles Onchoke Mamwacha, M.P.
8. The Hon. (Dr.) John Ariko Namoit, M.P.
9. The Hon. George Gachagua, M.P.

APOLOGIES

L The Hon. Moses Malulu lnjendi, M.P.
2. The Hon. Mohamed Mohamed Ali, M.P.
3. The Hon. Adams Kipsanai Korir, M.P.

4. The Hon. Raphael Sauti Wanjala, M.P
5. The Hon. James Gakuya Mwangi, M.P
6. The Hon. Oscar Kipchumba Sudi, M.P.
7. The Hon. Abdirahman Mohamed Abdi, M.P.
8. The Hon. Josses Kiptoo Lelmengit, M.P.
9. The Hon. Phelix Odiwuor Khodhe, M.P.
10. The Hon. Suzanne Ndunge Kiamba, M.P.
I l. The Hon. John Waluke Koyi, M.P.
I 2. The Hon. Kitilai Ole Ntutu, M.P.

SECRETARIAT
I . Ms. Ella Kendi
2. Ms. Marlene Ayiro
3. Mr. Silas Korir Lomutur
4. Mr. Jared Onyancha
5. Ms. Jacinta Maru
6. Mr. Derrick Cheboi

Clerk Assistant I

Senior Legal Counsel
Research Officer lll
Public Communications Officer
Serjeant-At-Arms
Audio Officer lntern

AGENDA
I . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitting
3. Matters Arising
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4. Consideration of Part Four ofthe draft report on Public Participation Bill, 2023
5. Any other Business
6. Adjournmenr and date of rhe next meeting

MIN.NO/DAA&GPC/PBL/2 024/058: PRELIMINARlES

The meeting was called to order at ten o'clock (10.00am), followed by a word of pra/er.

MIN.NO/DAA& GPCIPBU2O24IOS9: CONFTRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

The agenda was deferred

MIN. NO/DAA&G PCtPBU2024t060: CONSIDERATION PART FOUR
DRAFT REPORT ON
PARTICIPATION BILL, 2023

The Legal Counsel took the Committee through the submissions received by various
stakeholders clause by clause as follows;

National Gender and Equality Commission

Clause 2

l. The NGEC proposed interpretation of the new terms as follows: "Access" includes access to
lnformation and services, fittings, amenities, build environment, and infrastructure as well as
"Access to information" includes braille, sign language, large texts, websites, and local
language. "Specific guidelines" means the specific public participation guideline developed by
a responsible authoriry under section 8. This is for clariry purposes.

Committee O bservoti on I Recommendotion

The proposal was agreed to for the purpose of inclusivity of persons with disability and clarity of
the terms-

2. The NGEC further proposed introduction of new Part V on Miscellaneous on Count/
Legislation as follows; Counry Legislation. A county shall enact counry specific legislation
generally for the better carryint out of the purposes and provisions of this Act

Committee observati on I Recommendotion

The proposal was atreed upon as the national law to be overarching and counties were at liberq/
to formulate their own specific laws.

SCHEDULE

Paragraph (2)- notice

3. They submitted that paragraph 2 be amended by inserting the following additional items under
Notice Requirements:

(g) Religious garherints

OF THE
PUBLIC
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(h). Notice Boards

(i). Social media

(j). Markets

They noted that the items are the most popular mechanisms of communication for the youth and

the citizens at the grass roots.

Committee observotions I Recommendotioas

It was agreed to adopt the proposal as these are avenues for wide circulation of information.

Paragraph 3

4. The NGEC sought to have an amendment to paragraph (2) to read as follows; "A state organ
or public office shall take all necessary measures to ensure the participation of persons with
disabilities and all various categories of vulnerabilities in the public participation
processes." They noted that the proposal by the Commission is premised on the fact that
there are more vulnerable special interest groups that also need reasonable accommodation
including the elderly and expectant mothers among others.

5. NGEC further suggested that paragraph (3) of the Bill be be amended to provide for the
option of making sigh language available to persons with disabilities.

6. Additionally, NGEC opined that paraSraph 3 of the Bill ought to be amended by inserting an

additional sub-paragraph 4 that will ensure that venues or places for holding public
participation foras are easily accessible to all without any difficulties or limitations.

Committee's Observotionl Recommendotion

The proposal was adopted by the Committee for inclusivicy purposes of persons with disabilities.

Paragraph 4 -Adequate time

7. The NGEC also suggested to amend paragraph 4 of the Bill to specify the timelines for notice
as ten days. ln a bid to ensure that the Members of the public have adequate time to submit
meaningfully to the matters requiring participation.

Committee's Observotion/Re co mmen d otion

The Committee disagreed with the proposal citing that indicating the exact number of days in
the law will be prescriptive as circumsances vary from time to time.

Access to information for public participation

8. The NGEC in their submissions proposed an amendment to paragraph 5(l)(a) as follows-

a) paragraph 5(l)(a) be amended to read as follows;

publish ond distribute the documents for considerotion os widely os possible using the ovoiloble meons,

including proiding hord copies, rodo ond television odvertrsernents. websites or community rodio
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onnouncements ond if necessory, educote ond sensitise the public on the subject matter of
the public pdrticipotion;

9. On their end they submitted that this was going equips the public with the necessary
information that will enable them to participate meaningfully.

Committee's observotion I Recornmendotion

The Committee agreed with the proposal as it ensures that the public is sensitized on the
subject matter of the public participation where necessary.

Processing of responses.

10. Schedule 6 (b) be amended to read as follows,' "the finol decision is mode ovoiloble to the pubtic
including the reosons for the decisions token includingthe rejection ofthe submissio ns mode,"
The basis is to communicate the reasons for the rejection of the proposals and minimise cases
of complaints by the participants.

Committee Obseryotions/ Recommendotions

This was disagreed with as the practicability of this proposal at the implementation phase may
not be tenable.

Centre For Economic Governance(CEG)

Clause 2 lnterpretation

I I . The CEG submitted that the definition of "public particapation" be amended to read as "Public
porticipotion meons the process through which the public is engoged in understonding ond
contibuting to decision moking processes bf srote orgons ond public offces ot the poliq moking, low
moking, implementotion ond oudit level". lt submitted that rhis definition introduces pubtic
participation in audit processes aligning it to ongoing practice at the Office of the Auditor
General and its specific department on social audits/social accountabiliry.

Committee's observation /Recommendation

The Committee disagreed with the proposal stating that involvemenr of rhe public in the auditing
process is an idea that can be realized progressively due to costly budgetary constraints.

Clause l2 Reports.

12. The Bill be amended in Clause l2(4) as follows-"(b) informotion on the processes ond the
ochievements of the public porticipotion including number of forums ond tie outcomes." On their
end they submitted that rhe public participation report should have a summary of the
outcomes of the public participation.

Committee's observotion I recommen d oti on

The proposal was disagreed upon by the Committee proposed amendment that would cater for
their proposal
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SCHEDULE

13. They further submitted that secrion I (b) be amended ro remove the words "urgency of the
matter". CEG noted that the urgenc), of the matter will be subject to abuse by a state organ
or public office may delay a particular matter and fail to conduct public participation arguing
it is urtent.

SCHEDULE

14. CEG further suggested that in clause 2(3) ofthe Bill be amended by inserting a new paragraph
immediately afrer paragraph (e)) on feedback as follows:

A public participation programme under subparagraph (l) shall clearly identify-(f) "Feedback
mechanisms to the public on the decisions made."

ln their justification, rhey submitted that public offices and stare ortans should have clear
guidelines on feedback mechanisms after every public participation engagement.

Committee's Observotionl Recornmendotion

The proposal was disagreed with citing that providing feedback on each and every single decision
made may not be pracrically possible.

SCHEDULE

15. CEG submitted that a new clause be inserted in the Bill to address Grievances/Complaints
redress mechanisms (GRM/CRM) (or make reference to any law on petirion).

16. A state ortan or public body shall provide a complaints redress mechanism that ensures -

a) Timely and comprehensive redress of the problems identified by the public
throughout the public parricipation processes.

b) all complaints are comprehensively reported and well documented, a mutually
agreeable resolution to both parties and provide alternative resolution mechanisms
in case one party disagrees with the proposed resolution.

ln their iustification they submitted that many public participation processes also lead to new
petitions.

Committee's observation I Recommendotion
The Committee agreed to the proposal justifying that there was need for a complaints redress
mechanism that had not been provided for in the Bill.

University of Nairobi African Women Studies Research Centre

Clause 2

17. The stakeholder proposed the amendmenr of the definition of "public participation" to read
as follows; "Public participation means the guolitdtive ond quontitotive process through which
the public are meoningfully engaged in understanding and contributing to decision-making
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processes by scate organs and public offices at the policy making, law making and
implementation level. This is to enhance a meaningful and inclusive public participation
process."

Committee's obseru otion I recomm end ati on
The Committee disagreed with the proposal citing the plausible difficulcy thar may be
encountered in a bid to measure what is qualiotive and quantitative in the public participarion

Process. The words qualitative and quantitative would lean towards data processing and therefore
no relevant in the process.

18. The further proposed insertion of a new definition of meaningful participation "Meaningful
Public Participation' means a process that deliberately aims at engagint members of the public
in a purposeful and real process that seeks their input to inform a public decision". This is a
guide to people undertaking the public participarion to be more engagint and involve the
members of the public.

19. They further proposed a new objecr to give a prescribed legal framework for public
participation that is meaningful and purposeful for the citizens of Kenya

Co mmittee observotion/Re commen ddti on

The proposal was disagreed upon with the proposal as it is difficult to measure meaningful public
participation process.

SCHEDULE

Factors to be considered

20. On factors to be considered, the stakeholder proposed the addition of a sub-clause to read

(i) ability of the targeted parricipan$ to access timely and relevanr information

(ii) inclusivity is important -equal access to opportunities ro participate

(iii) venue of the public parricipation

They lustified that this is to make it mandaton/ for the institutions ro ensure the information is

easily accessible and ensure rhar rhe venues are accessible to the public

Comrnittee's observotion I Recommen d oti o n
The Committee adopted the proposal citing that this would ensure easier accessibility of the
information.
Notice

21. Proposed that a sate ortan or public office shall give the public adequare notice, which shall
not be less than l4 working days to make their inpur into the issue.

Committee obse rvati on I recomme nd oti on

The Committee disagreed with the proposal indicating that specifying the exacr no of days would
be restrictive.
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Processing of responses

27. They proposed a new paragraph (d) to read as follows "an analysis of the responses obtained
to ensure that the maiority views are incorporated" This will help in making sure the entire
process is meaningful.

Committee observotion I Recommendotion
The proposal was disagreed upon as it will not be tenable to analyze the responses.

!nternational Budget Partnership Kenya

General recommendations-Right to Public participation

23. The partnership suggested thar the provision clause 7 (l) of Part ll that any member of the
public or entity likely to be affected by a decision should have the right to participate in the
decision-making process gives life to the principles of public participation found in Articles l,
10, 35, 69, l18, 174, 184, 196, 201, and 232 ofthe Constitution of Kenya.

Committee's Obseruationl Recommendotion

The Committee agreed with the proposal to isolate all articles dealing wirh Public Participation.

Lack of Definition of Meaningful Participation

24. lnternational Budget Partnership Kenya further submitted that the bill does not provide
guidance on what constitutes a meaningful public participation opportunity and therefore
suggested some considerations for meaningful pafticipation-

a) Access to information: The availability and comprehensiveness of timely information
relevant to the decision at hand. This should include a minimum threshold of what
constitutes timely access to information.

b) Decision at hand: clear communication of the agenda of public parriciparion with
details of who is affected by the decision, what information the public should refer to in
their preparation.

c) lnclusivity: The need for inclusive and effective representation members of the public
are likely to be affected by the decision.

d) Facilitation of public participation: Government officials who facilitate public
deliberation should be well versed with the subject matter to support an informed
dialogue between citizens and their government.

e) Feedback: Feedback refers to what happens after public deliberations. The mechanisms
through which the public will be informed of their inputs on the decision, how their
inputs informed the decision-making process and the decision itself.

On their end they submitted that since the onset of devolution different public bodies have
overtime, developed their own legislations and policy on public participarion. The current bill
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does not seem to provide an idea of what will happen with these existing pieces of legislation.
Strengthening of requirement on reporting of Public Participation (Provision 12, 6
of Guidelines)

25. They further submitted that the public should also have access to these reports. As such,

there should be an explicit requirement to publish and publicise the reports. The information
to be included in these repors should include all input received during public participation
engagements, how these responses were analyzed, who attended the entatemenr, the final
outcome, and the reason for the outcome.

Committee's Obse rvati o n I Recommendotion
The Committee was of the opinion that what was being sought by the stakeholder is already
being done as most reports of public participation forums were public documents that could be
assessed by any interested person.
Creation of mechanisms to enable timely access to information

26. Paragraphs 2, 4, 5 and 6 of the general guidelines are key to ensuring fair and timely access to
information before and after public participation engagements.Further recommended that the
regulations include the provision on the appointing of an access to information officer in all

state of bodies as a port of call for information request provided for in Paragraph 7 (2) of the
Access lnformation Act.

Committee O bservationsl Recommendotions

The Committee was of the view that the Access to information Act has set out mechanisms for
access to information and the same should not find its way in this law (duplicity of laws).

CAUCUS ON DtSABtLlTY RIGHTS ADVOCACY (CDRA) AND THE UNTTED
DISABLED PERSONS OF KENYA(UDPK)

Clause 4 Object of the Act

27. The CDRA and UDPK submitted that a new sub-clause be included in Clause 4 on the object
s of the Act as follows

"(b)Promote inclusiveness in public porticipotion for oll persons ond in porticulor persons with disobilities."

Especially participation by persons with disabilities because it has been a big issue in terms of
meaningful and effective participation.

Committee obseryotions and Recommendotion

The proposal was agreed to for inclusivity of persons with disabilities

Clause 6. Conduct of public participation.

28. CDRA and UDPK further submitted that the bill be amended by inserting the words
"procedural accommodation' in clause 6 (l) to read as follows -A stote orgon or public ofice
sholl provide reosonoble procedurol occommodotion ond meoningful opportunities for public
porticipotion. Procedural accommodation refers to accessibility of venue and ensuring that the
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process provides for the needs ofthose who use different means of communication, e.g., sitn
language to facilitate participation by persons with disability. ln particular, procedural
accommodation refers to accessibility of venue and ensuring that the process provides for
the needs of those who use different means of communication, e.g., sign language to facilitate
participation by persons with disabiliq/. This is necessary ro ensure participation by all
including persons with disabilities.

Committee's O bseruoti on I Recommendotion

The proposal was agreed to by the Committee to make room for the inclusivity of persons with
disability.

Clause 6 (2) (d)

29. They submicted that section 6(2)(d) read as (d) need for inclusive and effective represenrarion
including the recognition of the need for reasonable accommodation. ln their
justification, reasonable accommodation refers to specific needs of individuals to enable them
to participate, for instance, the Deaf require sign language interpretation, the Blind may
require information in Braille, and persons with intellectual disabilities and aurism may require
information in Easy Read.

Committee's Obseruationl Recommendation

The proposal was agreed to by the Committee to make room for rhe inclusivity of persons with
disabilities.

Clause 7 (2)

30. Clause 7(2)(b) of the Bill be amended as follows; "(b) attend a public participarion forum and
make presentation either orally, by way of written submission, by Kenyan Sign Language
or any other augmentative and alternative forms of communication to a stare ortan
or public office on the subject matter as may be determined. ln their lustificarion, Kenyan Sign
Language is recognized in the Constitution in section 7(3) (b) where the stare is obligated to
Promote its usage and development. There is a need to explicitly state that persons can make
contributions through Sign Language to promote participation.

Committee observotions ond recommendation

The proposal was agreed to by the Committee to make room for the inclusivity of persons with
d is a b ilitie s.

Clause 9(2) Development of specific public participation guidelines

31. They submitted that a new sub-clause 2(c) be inserted in the Bill as follows "(2(c) Provide
specific guidelines on the porticiPotion of persons with disobilitjes in occessible meons of
communicot)on including Broille, Sign Longuoge or other oppropriote meons of communicot)on." As
such facilitates public participarion by persons with disabilities.
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Committee's observation/ recommendation

The proposal was aSreed to by the Committee to make room for the inclusivity of persons with
disabilities

Clause ll Financial provisions

32. CDRA and UDPK further submitted that section I I of the Bill be amended to read as "A stote

orgon or public offrce sholl provide the necessory resources under this Aa ond sholl include in iu
onnuol estimotes provisions for expenses for purposes of undenoking public potticiPotion and for
PurPoses of ensuring full porticipotion of persons with disabilities." Specifically, it should
ring-fence resources allocated for public participation to cater for the participation of persons
with disabilities

Committee's Observotion/Re commen d otion

The proposal was disagreed with as the notice may vary from one entity to another therefore a

blanket amendment on it may not be practical.

Clause I 2 Reports.

33. lt was submitted by the stakeholders that a new sub-clause l2(a)(b) be inserted to read as

follows - 
" I 2 (b) disoggregoted doto of the number of speciolinterest groups, in Poniculor persons

with disobilitjes, who portjcipoted in the public porticipotion forums."

Committee observotions ond recommendotion

The proposal was agreed by the Committee to make room for the inclusivity of persons with
disabilities.

Clause l3 Penalty

34. They further submitted that the Bill be amended in clause l3 to delete the words "no fine"
appearing immediately after the word "fine".

Committee's Obseryotions an d Re comm e ndoti on

The proposal was adopted as its sole purpose was to correct an existinS typographical error in
the Bill.

Schedule-General public participation guidelines.

Factors to be considered

35. They further submitted that clause l(i) be amended to read as follows; "(i) the ability of the
targeted participants to access the necessaD/ information, including in accessible formats,
and the venue". Especially, in recognition of the fact thar there are people who access

information in alternative methods as opposed to the common methods of information
dissemination.
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C o m mitte e's Observotion/Re com men d oti o n

The proposal was agreed by the Committee to make room for the inclusivity of persons with
disabilities.

Schedule-General public participation guidelines.

Paragraph 2 Notice.

36. The sukeholder further submitted to delete "adequate" and replace it with " l4 days" in
the paragraph to read as follows; "A stote orgon or public office sholl give the public 14 days'
notice to moke input on the issue." As such specifies the time makes the process predicuble
and timelines certain.

Committee 's Obseryotions ond Recommendation

The proposal was not adopted as specifying the number of days would be restrictive

Notice.

37. They averred that section 2 (2) (c) of the bill be amended - by inserting the words "rhar are
adherent to KS 2952 - Accessibility - ICT Products and Services by the Kenya Bureau of
Standards' immediately after the word "website". As such ensure that websites used for the
publication of public participation notices are accessible to persons with disabilities in their
diversities.

Committee's observations and recommendation

The proposal was agreed by the Committee to make room for the inclusivity of persons with
disabilities.

Access to public participation processes.

38. They submitted that the words "meaningful and effective" be added ro section 3(2) to read
as: "A stote orgon or public offtce sholl toke oll necessory meosures to ensure the meaningful ond
effective portiitPotion oflpercons with disobilities in the public poticipotron processes."

As such it emphasizes the participation of persons with disabilities to be meaningful and
effective in line with Anicle 4 (3).

Committee's Observotion/Re co mmen doti on
The proposal disagreed as it is difficult to measure meaningfulness in a public pafticipation

Process.
Adequate time.

39. A state organ or public office shall give the public 14 days' notice to make input on the
issue. As such specifies the time makes the process predictable and timelines certain.
Repetition in Notice.

Committee observotion I recommen dotion

Page 11 of 18



The proposal was disagreed upon as the notice may varf from one entity to another therefore a

blanket amendment on ir ma/ nor be practical.

Access to information for public participation

40. They further suggested that section 5(l)(b) be read as:" to ensure thot the documents ore
published ond distributed in o longuoge ond form thot con be used by the public os well os Kenyan
Sign Longuoge, Broille, electronic ond other olternotive and ougmentotive
communicotion methods." They indicated that there are other forms of communicarion,

Particularl/ for persons with various disabilities that are necessary to consider in all aspects
of public participation

Committee Observati on I Recornmendotion

The proposal was adopted to allow for accommodation and inclusivity of persons with disabilities.

Access to information for public participation.

41. They submitted that clause 5 (3) (b)of the Bill be deleted. They stated that this provision as

drafted contradicted the provision of Article 35 ( I ) of the Constiturion which provides that
every citizen has the right of access to information held by the State and (b) information held
by another person and required for the exercise or protection of any right or fundamental
freedom.

Committee O bservation I Recommendotion

The proposal was adopted ro allow for inclusiviry of persons with disabilities

Processing of responses.

42. They submitted that paragraph (b) of the Bill be amended as follows; "(b) the final decision is

made available to the public in accessible formats, including the reasons for the
decisions taken". As that indicates that there are other forms of communicarion,
particularly for persons with various disabilities that are necessary to consider in all aspecs
of public participation.

43. Further, amend section (c) as follows; "the disclosure of oll relevont informot)on including oll
the proposols submitted ond or considered." ln their justification, rhey submimed rhat
there is need to know if all submitted proposals were considered and included in the final
decision made.

Committee Observotionl Recommenddtion

The Committee opined that the process of providing feedback for every decision made would
not be tenable.

URAI TRUST

Section l4
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44.|.)raiTrustsubmittedthatClausel4(l)beamendedtoinsertaclausetodefinethescopeand
limitations of the Cabinet Secretary's authority to make regulations under the Bill. They noted

thatwhileitisimPoftanttosranttheCabinetSecretarytheauthoritytomakeregulations
for the better implementatioi of the Bill, it is crucial to specify rhe scope and the limits of

suchdelegatedpowers.AsthatwouldhelpinavoidingPotentialmisuseofauthorityand
ensuring accountabilitY.

Committee Observationl Recommendotion

The Committee was of the view that the clause on delegated legislations drafted was in order'

Gagging the regulation making body in an area like public ParticiPation was seen to be

retrogressive.

45. The Trust further submitted that Clause la(2) (a) providing for the Cabinet Secretary's

accountability.

Committee Observotionl Recommendotion

The Committee was of the view that there was no need of providing an administrative procedure

in the law, the cabinet Secreary was bound to be well guided by clause l4(2)(b) and over

legislating on the same was bound hamper decision making on the Part of the cabinet Secretary'

46. Additionally, the Trust averred that Clause l4(3)(c) be amended to elaborate the apPlication

of the principles and standards of Statutory lnstruments Act and the lnterpretation and

General Provisions Act to the delegated powers in the clause. ln iustification, the Trust

assertedthatitisimPoftanttosPecifytheprinciplesandstandardsapplicabletothedeletated

POwers.

Committee Observationl Recommendotion

TheCommittedopinedthatprovisionasdraftedwasclearanddidnotrequireanyfurther
amendment.

SCHEDULE

authority to specifY additiona

consultation before making such

It furcher submitted that Clause

the Cabinet SecremrY determin

Cabinet secretary to Publish the

I institutions should include a requirement for public

decisions to ensure a more inclusive and informed Process'

l4(2)(b) should specify the criteria for the Process by which

es the matters that need to be described, and require the

reasons for prescribing certain matters for transParency and

47. The Trust proposed for codification of the principles of public ParticiPation as enunciated by

rhe courrs in the Schedule on General Public Participation Guidelines. Specifically, the Trust

ProPosedtheinclusionoftheneedtoadheretothePrinciPlethatPublicParticiPationmust
berealandnotillusory,andthatitshouldnotaPPeartobetoocosmeticorapublicrelations
acg so as to ensure that public particiPation is not turned into a mere formality undertaken

as a matter of course lust to fulfil a constitutional requirement'

Page 13 of 18



Comm ittee's Observations/Recom mendation

The Committee was of the view that these principres enunciated by the court had arready foundtheir way in the Public Participation Policy and should therefore not be included in this law.
coAsT crvtL soctETy NETWORK FOR HUMAN RTGHTS (CCSNHR)
Clause 2

48' The coast civir sociery Network for Human Rights submitred that the Bi, be amended byproviding for a new definition of the term "public;' as follows 
- 

,,public,, 
includes individuals,community groups, civir society organizations, and businesses. As such ensure that arlinterested parties and stakehorders have the opportuniq/ to participate in decision-making

processes.

Committee O bservoti on I Reco m men doti o n

The Committee was of the opinion that the new proposed definition was not necessan/.

49. General recommendations

Further, they provided the general recommendations_

a) Enhance Access to rnformation: Whire the birr recognizes rhe right to request information, itshould establish strict timelines for responding,o ."qulr* and should minimise the discretion ofstate organs to withhold information. Additionally, it should ensure rhat the information isprovided in a format accessibre to afl, incruding ihose with disabirities or who maf not beproficient in the national language.

b) Diversity and lnclusion: They indicated that there should be explicit requiremen$ in rhe bill toensure that Public PafticiPation processes are accessible and inclusive. This includes providinginterprerers for participants who are not proficient in the nationar ranguage and sitn interprerersfor people with disabirities to accommodare a[ the groups in rhe community. Guiderines shourdalso be developed to ensure representation from mirginalised groups.

c) Feedback l4echanism: They point out that it would be beneficial for the bill to include a phrasethat allows the public enrity to provide feedback on the pubric participation process on what hasbeen adopted and what has not yet. This feedback ii vatu.Lre, for making th" gor".nr"nt
accountable to its citizens and encouraging the peopre to participate in pubric larticiiation
Committee Observation/ Recommendation

The general spirit for inclusion of the needs and requirements for person with disabilities was agood addition to the Bill.

WECARE ORGANIZATION

Clause 2
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50. WECARE Organization submitted that there was a need to amend the definition of "public

participation" and proceeded to provide an alternative definition as follows "public

participation means the process through which the public is fully engaged and involved in

formulating, understanding, and contributing to the decision-making process and their views

considered by state organs and public offices at the poliq/-making, law-making,

implementation, and evaluation levels." As such it makes it more effective, and inclusive and

gives effect to article I (all sovereign power belongs to the people) of the Constitution.

Committee Observation/ Recommendation

The Committee in ics observation was of the view that the definition of the term "public

participation" in the Bill was sufficient

Clause 4

51. lt further submitted that clause 4 of the Bill be amended to read as follows; "The object of
rhis Acr is to safeguard the sovereign power of the people of Kenya as enshrined in Article I

of the Constitution." The organization further submitted that the primary objective of this

Act should be to recognize, safeguard and promote Article I of the Constitution.

Committee Observation/ Recommendation

The proposal was not agreed upon by the Committee as the obiects of the Act were more than

what the stakeholder had proposed.

Clause 7 (2)

52. lt further submitted that the Bill be amended by inserting a new Clause 7(2)(d) as follows; "a

member of the public takint part in the decision-making process should be given feedback on

the extent to which their submissions or views have been considered or reasons for not being

considered in giving effect to Article 35(l)(a) of the Constitution." The organization noted

thar this gives effect to Article 35( l) of the Constitution which provides that members of the
public have the right to access the information held by the State and the State shall publish

and publicize any important information affecting the nation.

Committee Observation/ Recommendation

The Committed noted that implementation of established feedback mechanism on every decision

made by an entitl was not practical and the same was bound to attract huge financial cost.

Publication of reports on websites and making them available to citizens was sufficient.

Clause I I Financial provisions

53. They fufther submitted that the financing of public participation processes should be ring-

fenced and, if possible capped at a given percenuge of the annual budges of state organs or
public offices. As that avoids cases of corruption or wastage.
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Committee observation/Recom mendation

The committee observed that the law was clear each state ortan is required to provide the
necessaD/ financial resources as per their needs/ requirements, that will ensure that the cardinal
principle of public parriciparion is carered for in decision making.

Clause I 2 Reports.

54. Further they submitted that the Bill should be amended to make provision to insert a new
paragraph after paragraph (b) to read as follows- section " 12(4)(b) details of the level of
inclusivity in the public participation process givrng prioriq/ ro people with disabilities, the
marginalised, vulnerable and minority groups; and secrion l2(4Xc) the views considered from
members of the public and the feedback given to the citizens to guide implemenation and
evaluation of the public participation processes."

Committee observation/Recommendation

The aspect of inclusivity was important and may be added to some of the contents of the annual
reports to be tabled in the National Assembly.

Clause I 3 Penalty

55. They further submitted that clause l3 be amended to read as follows- "Any person who
contravenes any provision of this Act if convicted be liable to a fine not exceeding five million
shillings or imprisonmenr for a rerm not exceeding two years or both. "As such enhance
penalty and clarity purposes.

Committee's Observation/Recommendation

The proposal was nor carried by the Committee as the penalties proposed were severe and very
punitive.

SCHEDULE-General public participation guidelines.

Notice.

56. "A state organ or public office shall give the public 2l days'notice to make input on rhe issue."
As such enhance participarion, fairness, equiry and inclusivity so that people from different
regions who miSht be having difficulties with communication (medium or network availability
and strength), interpretation, or accessibiliry can have enouth time ro discuss, understand and
share inputs with relevant authority.

Committee's observation/ Recommendation

The Committee opined that the aspect notice may vary from one entity to another therefore a

blanket amendment on it may nor be practical.

Schedule General public pardciparion guidelines.

Access to information
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57. WeCare further suggested that the documents and websites/ digital platforms should be

disability friendly, i.e., have braille features, and availability of sign language interpreters among

other means that will be deemed necessary. As this enhances accessibilit/ to all members of

the public.

Committee's Observation/ Recommendation

The proposal was adopted for inclusion of Persons with disabilities.

Access to information for public ParticiPation

58. lt further submitted that the Clause 5(l)(d) be amended to make provision for conducting of

civic education, awareness, and public sensitization on the issues to be discussed before

members of the public give their views. As this enhances public awareness and sensitization.

Committee's Obsetvotion I Recommendotion

The proposal was disagreed upon given the wide nature of civic education it may be impossible

for any entity to deliver on i$ mandate.

KENYA CLIMATE CHANGE WORKING GROUP

Clause 2 lnterpretation

59. The Group suggested inserrion and definition of the term "public". with the aim of providing

for clarity.

Committee's Observation/ Recommendation

The new definition was not necessary

Clause l2 Reports.

60. The Kenya Climate Change Working Group submitted that section l2(4a &b) should give the

report that indicates how public participation was conducted and how it was inclusive and

effective.

Committee's Observation/ Recommendation

The proposal though Progressive was already provided for in the Bill.

Clause l4(2)(a) Regulations

61. The group further submitted that this provision be deleted on grounds that this may bring

about conflict of interest as that avoids conflict of interest.

Committee's Observation/ Recommendation

The proposal was Not uken as clause l4(2) (b) seeks to give the regulating authority wiggle room

to make prescribe any other matter that may be important in enhancint Public Participation.
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SCHEDULE

Access to information for public participation

62. The Group funher submitted that the costs should be incurred by the authority and not the
public.

Committee's Observotionl Recommendation

The Access to information Act provides for the procedure of obtaining any informadon and the
public is required to Pay a small fee of facilitation of that information, otherwise it may be very
costly for tovernment to run if the cost if visited to it.

NO D GPC 2024tO AD'OURNMENT
The meeting was adiourned at thirty minutes past twelve o'clock ( I 2.30pm). The next meetint
will be held on Saturday 276 1,2 4 at 2.30pm.

Signed Date I)
.r:./.rc:

Hon. Daniel Epuyo Nanok, CBS, M.p.
Chairperson
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MTNUTES OF THE ISIH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN BARAZA CONFERENCE ROOM 2, AT
SAROVA WHITESANDS, MOMBASA COUNTY ON FRIDAY 26TH APRIL, 2024 AT
2.30P.M.

PRESENT

I . The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P.- Vice Chairperson
3. The Hon. Timothy Wanyonyi Wetangula, M.P.
4. The. Hon. Talib Ahmed Abubakar, M.P.
5. The Hon. Rindikiri Mugambi Murwithania, M.P.
6. The Hon. Anthony Kenga Mupe, M.P.
7. The Hon. Charles Onchoke Mamwacha, M.P.
8. The Hon. (Dr.) John Ariko Namoit, M.P.
9. The Hon. George Gachagua, M.P.

APOLOGIES

l. The Hon. Moses Malulu lnjendi, M.P.
2. The Hon. Mohamed Mohamed Ali, M.P.
3. The Hon. Adams Kipsanai Korir, M.P.
4. The Hon. Raphael Sauti Wanjala, M.P
5. The Hon. James Gakuya Mwangi, M.P
6. The Hon. Oscar Kipchumba Sudi, M.P.
7. The Hon. Abdirahman Mohamed Abdi, M.P.
8. The Hon. Josses Kiptoo Lelmengit, M.P.
9. The Hon. Phelix Odiwuor Khodhe, M.P.
10. The Hon. Suzanne Ndunge Kiamba, M.P.
I L The Hon. John Waluke Koyi, M.P.
12. The Hon. Kitilai Ole Ntutu, M.P.

SECRETARIAT
L Ms. Ella Kendi
2. Ms. Marlene Ayiro
3. Mr. Silas Korir Lomutur
4. Mr. Jared Onyancha
5. Ms. Jacinta Maru
6. Mr. Derrick Cheboi

Clerk Assistant I

Senior Legal Counsel
Research Officer lll
Public Communications Ofticer
Serleant-At-Arms
Audio Officer lntern

AGENDA
| . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitting
3. Matters Arising
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4. Consideration of Part Four ofthe draft report on Public Participation Bill, 2023
5. Any other Business
6. Adjournment and date of the next meeting

MIN.NO/DAA &GPC/PBL/20241054: PRELIMINARIES

The meeting was called to order at thirty minures past two (2.30pm), followed by a word of
Prayer

MIN.NO/DAA&G PCIPBLI2O24IOSS: CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

The agenda was deferred

MlN. No/DAA&GPC/PBL/20241056I CONSIDERATIoN PART FOUR OF THE
DRAFT REPORT ON PUBLIC
PARTICIPATION BILL, 2023

The Legal Counsel took the Committee through Part four of the draft report which highlighted
the submissions received by various stakeholders clause by clause as follows;

Followinq the placement of advertisements in the print media on Wednesday 2Sth, October
2023 and on Friday 26th lanuary,2024 inviting the public ro submit rheir memoranda and
notifying them of the public hearing on the Bill pursuant to Article Il8(l) (b) of the
Constitution and StandinE Order 127(3), the following stakeholders submitted rheir views on
the Bill, The National Treasury; Office of rhe Attorney General National; Gender and Equality
Commission; Council of Governors; Centre for Economic Governance; African Women
Studies Research Centre; lnternational Budget Partnership Kenya; United Disabled Persons
of Kenya; Urai Trust; Coast Civil Society Network for Human Rights; Wecare Organization;
Kenya Climate Chanqe Working Group; Civil Society Parliamentary Engagement Network
(CSPEN); Centre for lntellectual Properry and lnformation TechnoloEy Law; Kenya
Devolution Civil Society Organization Working Group; Kenya Associarion of Manufacturers;
Kenya Youth Federation; Health NGO Networks; lnscitute of Public Finance; Women
challenged to challenge; and Dr. M. J Okumu, an Advocate.

The stakeholders submitted as follows

The National Treasury and Economic Planning
Clause I

2. The National Treasury in their submissions to the Committee proposed that rhe lonR ritle of
the Bill be amended by adding Article 59 (l) (d) to contain all constitutional provisions on
public participation.

Committee's obseruation I Recomrnendotion
The proposal was adopted by the Committee as it seeks to ensure inclusion of all
constitutional provisions that make mention of public participation.

Clause 4
3. The National Treasury in their submissions proposed that Clause 4(a) of the Bill be amended

by providing for public participation in matters to do wirh the environment as provided for
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in Article 69 ( | ) (d) of the Consticution, notinS that adding Article 69( l)(d) it promotes public
participation in the environment.

Committee's observotionl Recommendotion
The proposal was adopted by the Committee as it allows for public participation on matters
concerning the environment.

Clause 6
4. The National Treasury further suggested that sub-clause 6(l) be amended by providing a

concise definition of the term "meaningful" the definition should be defined to provide a
threshold that provides for clarity purposes. They further proposed that sub-clause 6(2) of
the Bill be amended by inserting the word "office" after "public" so that the phrase reads
"State Orsan and Public office".
Committee's observotionl Recommendotion
The proposal was agreed to for the purpose of clarity

Clause 8
5. They asserted that rhere is a need to include AccountinE Officers of the different agencies

and parastatals in Government to be responsible authorities. The reason given is that public
participation requires funding.

Committee's obs ervotion I Recommendotion
The Committee disagreed with the proposal as the Attorney General is the responsible
authority as is provided for in the approved Public Participation Policy.

Clause 9(4)
6. The National Treasury further submitted that clause (9Xa) of the Bill be introduced that

provides as follows- "where there is a conflict between the provisions of this Act and any
other written law, the provisions of this Act shall prevail"

Committee's O bse rv oti on I Recommendotion
The proposal was agreed to as it was seeking to provide for order and alignment of the county
specific law with the national law.

SCHEDULE
Paragraph 2 Notice

7. The National Treasury opined that section 2( l) was of the view that the words "adequate
notice" be deleted and be replaced with at least twenty-one (21 ) days' notice.

Committee's Obsenotionl Recommendotion
The committee was of the view that dictatint the exact number of days would be too
prescriptive and limiting.

Section 2(2) "social media handles "be added so as to be able to reach the youth

Committee's Obseruotionl Recommendotion
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The Committee adopted the proposal as it sought ro ensure wide coverage and reach on
mafters that concerned the Public.

ParaEraph 4
8. The National Treasury further submitted that the Bill be amended by deleting the words

"adequate notice" and subsrituting the same with "at least twenty-one-day notice".

Committee's O bse rvotion I Recommendotion
The proposal was disagreed wirh as dictacing exact number of days would be restrictive owing
to the fact that matters of public participation vary from one sector to another and different
time frames may then be required.

Paragraph 5. (l)
9. Paragraph 5( I ) (a), be amended to include social media.

Committee's Obse rvatio n I Recomme n dation
The Committee adopted the proposal as it would ensure wide coverage/ reach and easier
accessibility of the informarion.

Office of the Attorney General (OAG)
Clause 2
10. The OAG proposed revision the definition of "Cabinet Secrerary", to align with Kenya Public

Participation Policy which identifies the Office of the Attorney General as the lead aEency in
implementation of the Policy and in collaboration with the Ministry responsible for devoludon.
The AOG is mandated to esablish a multi sectoral coordination framework for ensurinp
effective public participation. As such the amendment improves the description of that term
leavinE no ambiguity.

I l. The OAG further suggested that che bill be amended in the definition of the word Cabinet
Secretary as substitutinE therefore the new definition "The Cabinet Secretary "means rhe
Attorney General. As such specifically clarify purposes as there is no Minister for Justice.

Committee's O bserv otion I Recom men d oti on
The proposal was agreed to as it clarifies and points out who the designated responsible
office/ authority is.

12. The OAG further submitted that che term public participation be amended as follows-"Public
participation "means the process by which citizens, as individuals, groups or communities take
part in the conduct of public affairs, interact with the state and other non-state actors to
influence decision, policies, programs, leEislations, and provide oversight in service delivery
development and other matters concerning their governance and public interest either
directly or indirectly through freely chosen representatives. This definition is what is provided
for in the draft Public Participation Policy.

Committee's Obseruotion I Recommendotion
The Committee disagreed with the proposal as the definition provided for in the bill was
adequace.
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lnsertion of New Definitions
13. The Office of the OAG further proposed that the Bill be amended by providing for the

following new definitions be inserted in the bill in the proper sequence:

"individual" means any citizen or resident of the counry, regardless of age, gender, ethnicity,
social status or any other differentiatinE factor;
"groups of individuals" includes but not limited to, communities, associations, organizations and

social movements; and
"legal person" includes an entity recognized by law with legal rights and responsibilities such as a

company, a non-profit organization and a trade union.

Co mmittee's O bservoti on I Recommendotion
The Committee disagreed with the proposal

Clause 9 (l)
14. They suggested that the redraft of clause 9 be amended to provide for responsible authorities

to develop operational or administrative Euidelines. As such harmonize the res ponsib ilities of
Cabinet Secretary under clause l4 and those of responsible authorities under clause 9.

Committee's Obse rvotion I Recommendotion
The proposal was agreed to for the purpose of harmonizinE the responsibilities of Cabinet
Secretary under clause l4 and those of responsible authorities under clause 9.

Clause I 2 Reporu.
15. Additionally, it further submitted that the Bill be amended in the section for annual reports

by inserting a new paragraph immediately after paragraph (a)-

(aa) information on-
(i) how the public is informed about opportunities to participate with respect to public
participation;
( ii) public participation budget;
(iii) disagqregated participation data; and modalities of public participation enxaRement
On their end this provides specific information that the authorities are to provide to
Parliament and County Assemblies.

Committee's Obsenotionl Recommendation
The Committee disagreed with the proposal indicating that specifyin! the information would
be relevant in the Policy as opposed to providing for the same in a law.

Clause I 3 Penalty
16. The OAG made a proposal for the amendment of the Bill to provide a part for dispute

resolution as follows- l3A. The Attorney -General shall, in consultation with institutions
mandated to handle public complaints, promote alternative dispute resolution methods in the
resolution of complaints relatin( to public participation. To provide for the use of alternative
dispute resolution mechanisms where conflicts arise in public participation.
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Cornmittee's Obseruotion I Recommendotion
The Committee agreed to the proposal as this would provide mechanisms for Dispute
resolution in the parlance of Public Participation which had not been provided for in the Bill.
The proposal was agreed for the purpose of establishing an office with clear roles and
functions.

MIN NO/DAA&G PCtPBU2024tO57 : ADJOURNMENT
The meeting was adiourned at fifty-five minutes past three o'clock (3.55pm). The next meering
will be held on Saturday 276 April, 2024 at l0.00am

Signed oate........ l.?. ..1..0.A.1 Jct

Hon. Daniel Epuyo Nanok, CBS, M,P,
Chairperson
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MINUTES OF THE I4TH SITTTNG OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN BARAZA CONFERENCE ROOM 2, AT
SAROVA vvHITESANDS, MOMBASA COUNTY ON FRIDAY 25TH APRIL, 2024 AT
9.30AM.

PRESENT

I . The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P.- Vice Chairperson
3. The Hon. Timothy Wanyonyi Wetangula, M.P.
4. The. Hon. Talib Ahmed Abubakar, M.P.

5. The Hon. Rindikiri Mugambi Murwithania, M.P.
6. The Hon. Anthony Kenga Mupe, M.P.

7. The Hon. Charles Onchoke Mamwacha, M.P.
8. The Hon. (Dr.) John Ariko Namoit, M.P.
9. The Hon. George Gachagua, M.P.

APOLOGIES

I . The Hon. Moses Malulu lniendi, M.P.
2. The Hon. Mohamed Mohamed Ali, M.P.

3. The Hon. Adams Kipsanai Korir, M.P.
4. The Hon. Raphael Sauti Wanlala, M.P
5. The Hon. James Gakuya Mwangi, M.P
6. The Hon. Oscar Kipchumba Sudi, M.P.
7. The Hon. Abdirahman Mohamed Abdi, M.P.
8. The Hon. Josses Kiptoo Lelmengit, M.P.

9. The Hon. Phelix Odiwuor Khodhe, M.P.
10. The Hon. Suzanne Ndunge Kiamba, M.P.
I l. The Hon. John Waluke Koyi, M.P.
I 2. The Hon. Kitilai Ole Ntutu, M.P.

SECRETARIAT
I . Ms. Ella Kendi
2. Ms. Marlene Ayiro
3. Mr. Silas Korir Lomutur
4. Mr. Jared Onyancha
5. Ms. Jacinta Maru
6. Mr. Derrick Cheboi

Clerk Assistant I

Senior Legal Counsel
Research Officer lll
Public Communications Officer
Serleant-At-Arms
Audio Officer lntern

AGENDA
| . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitting
3. Matters Arising
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4. Consideration of part one and part two of the draft report on Public
Participation Bill, 2023

5. Any other Business
6. Adjournment and date ofthe next meeting

MIN.NO/DAA&G PClPBU2024tO50: PRELIMINARIES

The meeting was called to order at thirry-five minutes pasr nine (9. 35a.m), followed by a word
of prayer.

MIN.NO/DAA&GPC/PBL/ 024l0stI CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

The agenda was deferred

MIN. NO/DAA&G PCIPBLI2O24IOST. CONSTDERATION PART ONE AND Tvl/O
OF THE DRAFT REPORT ON PUBLIC
PARTICIPATION BILL, 2023

The Committee was taken through Part one and part two of the Bill which provided highlighted
the background, comparative analysis and an overview of the Bill as follows;

lntroduction and Situational Analysis

l. Public participation is when members of society are involved in the decision-making process
by public entities. LeSislative bodies are required to include the public or a representative
group in their decision-making. Public participation in the legislative process allows the public
to influence the decisions made by lawmakers. The imporance of public involvement in
legislative processes is universally recognized in constitutional democracies.

2. The 2010 Constitution establishes public participation as one of the national values and
principles of governance, as an expression of the sovereignty of the peopler. These values and
principles are binding on all srate organs and individuals when enacting, applying, or
implementint any law. Article I 0(2)(a) of the Constitution of Kenya, 20 10, encapsulates the
national values and principles of governance, including the parricipation of the people.

3. Public pardcipaUon is a cornersrone of Kenya's democracy, ptaying a significant role in the
legislative and policy functions of both national and county governments2. lt is essential to
facilitate public participation to ensure the legitimacy and credibility of decisions and policies
made by public entities. By providing meaningful opportunities for the public to express rheir
views and oPinions in decision-making, governments at all levels can incorporate diverse

PersPectives and address the interests and needs of citizens. Despite ia imporuance, engaging
citizens in tovernment processes poses challenges for Kenyan both the executive and
legislatures. lssues such as institutional corruption and disconnect between state organs and

L Mti Coat v Mtnisrry olrner&, [20I5]eKLR
2 

Robert Cokuru u Gouernor (iam6u [2014] eKl-R.
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citizens often impede meaningful public participation, eroding trust in the tovernment and

undermining confidence in decision-making processes.3

4. Another challenge lies in distinguishing public participation from other forms of entatement,
such as information sharinS or consultation. Genuine public participation requires active
entatement and consideration of public input in decision-making, going beyond mere
information provision or consultation. Efforts aimed at facilirating public participation should
focus on meaningful engagement rather than superficial activities. When public pafticipation
is reduced to rubber-stamping exercises, it undermines the set out democratic principles it is

meant to uphold.

5. Presently, the existing legal framework and jurisprudence in Kenya have not fully addressed
the shortcomints in public participation mechanisms. lt is imperative to strengthen these
frameworks to ensure that public participation is not merely symbolic but offers a genuine
opportunity for citizens to influence tovernmenr decisions and policies.

6. Both the National and County Governments should establish clear guidelines and processes

to ensure consistent and robust public participation, irrespective of the specific context or
issues under consideration-

7. The existing spaces and modalities for public participation tend to favour specific stakeholders,
limiting access to only certain groups. Those responsible for creating these spaces often
dictate the rules and procedures of public participation.

8. Moreover, public participation in government processes is structured as invited spaces, where
the issues, timing, format, venue, agenda, and process are defined by the state rather than the
people. State organs have shown tendencies to centralize decision-making, marginalizing
citizens as mere spectators and impeding their active involvement in government processes.a

Comparative Analysis

The Committee was informed as follows; -

9. ln South Africa, the policy framework provides a foundation for public parriciparion in
democratic Sovernance. The National Assembly, Provincial Legislatures, and Municipal
Councils are required to involve the public in their processes. The SA Constitution makes
provision for public participation. The Department of Public Service and Administration issues

frameworks and guidelines for public participation, offering practical guidance. The

tovernment also provides information, education, and opportunities for the public to get
involved. The escablishment of an education office and the use of the Sourh African
Broadcasting Corporation to inform the public about parliamentary activiries reach a wide
audience. Workshops and conferences in rural areas demonstrate a commitment to

3

Mui Coal v Ministry o/ Ener&/ [2015] eKLR.

' John Mural,a Mwangi & 501 Others v Minister lor State for Prcvincial Adninistrutioh & Internal Security & 4 Others l20l4l
eKLR.
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inclusivity and ensuring that all voices are heard. Additionally, allowing electronic submissions
leverages technology and enhances accessibility and convenience for public parriciparion in
the legislative process.s

10. ln Canada, the Sovernment recognizes the importance of engaging cirizens and civil sociery
in governance to enhance the legitimacy of public institutions, improve public policy quality,
and foster responsive public services. The Department of Justice has policies and
guidelines for public pamiciparion rhac shape rhe deparrmenr's activities. The policy
underscores the commitment of the Department of Justice to involve Canadians in the
development of legislation, policies, programs, and services through transparent, accessible,
and accountable processes. lt aims to ensure that public participation is supported by factual
information and inclusive of Canada's diversity6. While Canada's Parliament lacks explicit
legislation mandating public participation, the institution has esablished a policy on public
engaSement and employs various mechanisms ro facilitate ir.

I l. ln Scotland, the Citizens' Participation and Public Petitions Committee was established
during the sixth session of the Scottish Parliament. The committee's mandare includes citizen

Participation and post-legislative scrutiny. They utilise deliberative democracy merhods such
as Citizen's Assemblies to include people's voices.T ln 2022, the committee launched an inquiry
to ensure people's voices are heard in the Parliament's work. They use media outlets,
documentaries, and short films to highlight Parliament's successes and real-life stories of
engatement in order to improve public perception and trust. Positive interactions with
Parliament are encouraged to be shared throuth various media platforms. This includes asking
for public input on 'Your Priorities'on the Scottish Parliament website, carrying our furrher
evidence-taking and facr-finding, and creating a minimum standard of response for
enSagement. This standard includes initial acknowledtement, follov/-up on the number of
responses and the outcome of the inquiry, and providing more information through
signposting.

Overview of the Bill
The Committee was informed that the Bill has fourteen (14) clauses with the following
provisions; -

Part l: Preliminary
12. Clause I to 3 of the Bill provide for the preliminary provisions, rhar is short ritle,

interpretation of the terms as used in the Bill, objects and applications of the Bill. The clauses
provide that che Bill shall apply to all public offices, state organs and all persons in Kenya
whenever any of them applies or interprets the Constitution or any written law; or makes or
implements any public policy decisions.

5 Publc Pa(icipation liamc*ork for (hc Soulh African Legislative Scctor. l-!lr\ -]lt,t.flr[.ll lrt\, (1,,. r rl (,n- lr.rrrx $,r l,-1,| -

lhc . , , L I L I r - I I I I r ! . r I I ..r1,1,f\,,.rr1,,!\t\Ul\.r\r\lrrlll hrnlI 't\,1!. l

I'rrn\ r$$ ,,,\r,,, , . Ln.lk,u. \'l lrilrl

5 Policy Statcmert and Guidclincs for Pubhc Pa(icipation - Dcpanmcnt ofJusrice,

lrrlo. hirr,lf n.,,1,.,,ri.,,r ,r,r D,,hl,,lrrl( l'7 
Public Paniciparion in (hc Scottish Parliamcnr,

i()r)l(lllr'll;x.l ( l,l,l,\(,/,lr)lll(l rr(il
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I 3. Clause 4 provides for objects of the Act

Part ll: Public Participation

14. Clause 5 provides for the scope of public participation.

15. Clause 6 provides for the conduct of public participation.

16. Clause 7 provides for the rights of a member of the public in public participation.
17. Clause 8 provides for the determination of the responsible authority.
18. Clause 9 provides for the public participation guidelines.

I 9. Clause l0 provides for the publication of the specific public participation guidelines.

Part lll: Miscellaneous Provisions

20. Clause I I to l3 provides for financial provisions, reports and general penalty.

2 I . Clause I I provides that a state orEan or public office shall provide the necessary resources
and shall include in its annual estimates' provisions for expenses for purposes of underaking
public participation.

22. Clause l2 provides that each state or8an or public office shall prepare an annual report on
public participation at the end of each financial year containing a description of any complainc
made against the institution in respect of public participation, the action taken and the period
within which the complaint was addressed; and any other information that the responsible
authority may consider relevanc

23. Clause l3 provides for a general penalty. A person who contravenes a provision of the Act
commiu an offence and shall upon conviction, be liable to a fine not exceedinq three hundred
thousand shillings or imprisonment for a term not exceeding six months, or to both.

Part lV: Provisions and Delegated Powers
24. Clause l4 provides for reEulations. The Cabinet Secretary may make regulations for specifying

additional institutions not specified under che Act and any other matter required to be
prescribed under this Act.

Schedule to the Bill

25. The Schedule to the Bill provides for the general public participation guidelines.

The Committee ogreed to pott I ond Port 2 of the bill os highlighted.

MIN NO/DAA&GPC/PBL/20241053: ADJOURNMENT
The meedng was adiourned a five utes past one o'clock ( I .05pm). The next meetinS will be
held at 2.30pm

o^r"...1.2:l.i:.!._) t.Signed

Hon. Daniel Epuyo Nanol<, CBS, M.P.
Chairperson
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MINUTES OF THE TTTH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN COMMITTEE ROOM 12, MAIN
PARLIAMENT BUILDINGS ON THURSDAY, ?TH MARCH,9024 AT T T.oo AM.

PRESENT

l. The IIon. Daniel Epuyo Nanoli, M.P. - Chailperson
2. The Hon. Moses Malulu lnjendi, M.P.
3. The Hon. John Waluke Koyi, M.P.
+. 'fhe Hon. Timothy Wanyonyi Wetangula, N{.P.
5. The Hon. Anthony Kenga Mupe, M.P.
6. -fhe I{on. Abdirahman Mohamed Abdi, M.P.
7. The Hon. Challes Onchoke Mamrvacha, M.P.
8. The I{on. Josses Kiptoo Lelmengit, M.P.
9. The [{on. Kitilai Ole Ntutu, M.P.
lo. The Hon. Suzanne Ndunge Kiamba, M.P.
I t. The. Hon. Talib Ahmed Abubakar, M.P.

APOLOGIES

l. The
z. The
3. The
+. The
5. The
6. The
;.'l'he
8. The
9. The
lO.'fhe

Hon.
Hon.
Hon.
Hon.
I Ion.
Hon.
Hon.
Hon.
Hon.
Hon.

(Eng.) John Kiragu Chege, M.P.- Vice Chailperson
Mohamed Mohamed Ali, M.P.
Raphael Sauti Wanjala, M.P
James Gakuya Mrvangi, M.P
Oscar Kipchtrmba Sudi, M.P.
Rindikiri Mugambi Mulrvithania, M.P.
Adams Kipsanai Korir, M.P.
George Gachagua, M.P.
(Dr'.) John Aliko Namoit, M.P.
Phelix Odiwrror Khodhe, M.l'.

IN-ATTENDANCE

SECRETARIAT
t. Ms. Ella Kendi
e. Ms. Fidlizah S. Mwagogo
3. Ms. Marlrne Ayiro
4. Ms. Noelle Chelagat
5. Mr'. Silas Korir [,omutur
o. Mr. Jared Onyancha
z. Mr Meldrick Sakani

l. Mr. Nick Biketi
9. Ms. April Nyangayi -

Clerk Assistant I
Clerk Assistant III
Principal l,egal Counsel
Media Relations Ollicer
Resealch Olficer III
Public Communications Officer
Audio Oficer

Secretaly, Oflice of Prime Cabinet Secretary
Intern, Oflice of PrimB Cabinet Secretary

STATE DEPARTMENT FOR PARLIAMENTARY AFFAIRS
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AGENDA
l. Pleliminaries

i) Prayers
ii) Adoption ofthe Agenda

2. Confirmation of the Minrrtes of the plevious sitting
3. Mattels Arising
,t. Meeting with the Principal Secretary State Department for Parliamentary Affairs to

consider their memoranda on Public Participation BilI,9o2g
5. Any othel Business
6. Adjournment and date ofthe next meeting

MIN NO/DAA&GP C/PBL/ e,oc+/ o+o: PRELIMINARIES
'l.he meeting rvas called to ol'der at eleven in the morning (t t.oo a.m.), follorved by a rvord of
prayel and intloductions thereafter. 1'he agenda of the meeting rvas adopted having been
proposed by Ilon. Challes Onchoke Marnrvacha, M.P. and seconded by IJon. Talib Ahmed
Abubakar, M.P.

Fru'ther, Mr. Niclt tsiketi Secletaly in the OIIice Prime Cabinet Secretary conveyed an apology
fi'om the Principal Secretary for not being able to attend the meeting due to unavoidable
l'easons. Ilorvevet', the Committee noted that thele rvas no rvlitten contmunication from the PS
infolrning the Committee of the same. Follorving the delibelations, the Committee lesolved
that the Committee be taken thlough the submissions and incase of any clarifications, the
Principal Secletaly be invited for a meeting to lespond.

MIN NO,/DAA&GPC/PBL/ 24/O4I'I SUBMISSION FROM THE OFFICE OF THE
PRIME CABINET SECRETARY
Mr'. Niclt Biketi, Secletary Oftice of the Plime Cabinet Secretary, took the Committee thlough
the submission on the Public I)alticipation Bill, qoZs as follorvs; -

. -fhe Committee's desire to legislate on this issue of extreme public interest is a shared one.
That public participation has to date not benefitted from a Parliament sanctioned stand-
alone legal framervork yet is should. The consequence of this vacuum was that the
regulatory space has been occupied by scatte|ed sectol legislation, statutol'y instluments
and judicial decisions based on an interpretation of some six Articles of the Constitution.
I>ublic participation has, fol example, been an issue ofcontention in appr.oximately 2,182
judicial decisions. This is accolding to the number of leported judicial decisions available
on the National Council for Larv Reporting platform, kenyalaw.org.

On the othel hand, Parliament has enacted apploximately 47 sector specific lalvs that
provide fol public participation/involvement or participation of the people rvithin those
sectors. The provisions range flom simple statements on applicable values and principles,
entire chapters on "public pal'ticipation and access to infolmation"; and provisions that
empowel the responsible Cabinet Secletary to make sector regulations on public
participation. Such laws incltrde the Public Service (Values and Principles) Act (Cap. l8s),
the County Governnrents Act (Cap. 265), the Climate Change Act (Cap ssTA), the
Sustainable Waste Management Act (Cap 9s7C) etc.

Some of these existing sector larvs have not defined what public participation is rvhile
others have made an attempt to do so. For example - The Wildlife Conselvation and
Management Act (Cap. 376) defines "public participation" to mean -

2
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"actiue inaoltement by the citizany in decisiott rnaking processes througl4 inter alia, ue
of the national media, releaant cottwltatiae mechanisms and p blic hearings."

The Statutory Instruments Act (Cap eA) on its palt defines "public participation" to mean
" involaemmt by the regulation-making autlnrity of persons or stakeholda-s that the

statutoty instntme t nd! directl! or bdircctly apply to"

The Kenya Policy on Public Participation also has its own definition of rvhat "public

participation" is. It defines "public participation" to mean - "the ?rocess b1 which citizens, as

indivi&tak, g'oups or communities take part in the corduct of public afahs, interact with the state

and otlm' o e-state actors to itifluaue decisions, policies, prograns, legislation and proaide

ooersight in seruice deliuery, deuloprnat and otha' matlers cotuentirtg their gooennnce and
ptfilic interest either directll or indirectly throughfreelt chosm rEreserfiatil)es."

5

In full appreciation of'this reality, the Cabinet sitting on l8th Aplil, 2023, directed the
Oftice of the Attorney Genelal in consultation rvith the Oflice of the Prime Cabinet
Secretary to develop a harmonized Public Participation Bill incorporating the key features
ofall the Bills that had been tabled in Parliament befole the lapse ofthe tenule ofthe last
Parliament. The Cabinet also approved the Kenya Policy on Public Participation on l6tl'
May,2023.
In directing the development ofa Government sponsored Public Palticipation Bill, Cabinet
noted that there uas need for a regulatory framervork that better fostels predictability on
how public participation is realized rvith regard to the development of laws, policies,
subsidiary legislation, sessional papel's, conventions and treaties etc.
The Government sponsored PLrblic Participation Bill has been undergoing the hrst level of
public palticipation i.e. stakeholdel engagement and has so fat'received valuable leedback
fi'om various State Departments.
Under the cuuent interpretation, the Government duplicates public participation for
matters to be considered by the two arms of Government. We have public participation
conducted by the National Executive under Alticles to(z),6s(1)(d), 201(a) and e92(l)(d) ol
the Constitution. The same matters are again subjected to Article I ls public participation
when they transit to Parliament. A compalative situation plays out rvhen it comes to
mattel's at the county level.
As a result, there was inefticient utilization of time as rvell as the limited resources
available to us as a country. 'fhis point is key to this Committee because Clause I I of the
Bill provides that "A state organ or ptfilic ofice shall prouide the necessary resout'ces wtder tlis
Act and shall intlufu in its annual estimates prouisions for etpnues for ?urPoses oJ undntakig
public particiPatioz. ' This underscores the centrality of financial resources in the realization
of meaningful public participation.
The proposed policy on public palticipation eliminate the duplicity embedded in our
current public palticipation practice. This invite is supported by the fact that the
Government of Kenya is one with valious arms charged with distinct lunctions.

6

7

lo. On the one hand, the Executive implements laws and policies adopted by Parliament and is
generally vested with the power to execute projects and programs that drive the country's
development agenda. Parliament on the other hand exercises, law-making, representation
and oversight functions. Within this distribution of state power, the Executive ploposes
laws, policies, budget and fiscal measures rvhile Parliament enacts. Accordingly, policy
and larv-making processes that bestride both the Executive and Legislature arms of
Government should be viewed as a continuum.

I l. Where pl'ocesses straddle both arms of government, the Executive should be expressly
emporvered to undertake targeted public participation othelwise known as stakeholder
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engagement lvhile I)arliament as the law making and representation arnr of ()overnnrent,
conducts its Alticle I l8 putrlic palticipation which is further strengthened by the Standing
Ordels and the Pallianrentary Service Act (Cap. rso).

12. Open public participation shoLrld horver,'er apply for mattel's that either terminate in the
I'lxecutive ol rvhich Par-liament doesn't subject to public participation under Alticle tt8.
Such mattet's include statutory instruments, public policies and such aspects of plogr-anrs
and projects that ternrinate at the I.lxecutive.

13. To this end, it rvas proposed introduction ofa clause in the Ilill that recogniz.es "open
public partic\ration" and "talgeted public participation as categories of public
pal'ticipation.

14.. Clause I of Bill regarding the development of'Specific I)ublic I>articipation Guidelines
plesents implementation challenges rvhich should be ironed out as follorvs;
a) Some sector larvs have public pal'ticipation set out as part of the genelal values and

principles guiding the application of the law. Othels have entile chapters titled
"Public Participation and Access to Information" rvhile others pr.ovide for.
Regulations on Public Participation.

b) From a cooldination perceptive, the lequilement for Specilic Guidelines and the
adoption of the General Guidelines set out in the Bill shall likely cause a conflict of
larvs betrveen the stand-alone public palticipation larv and the sectot' laws that
already provide for public participation modalities. Should a public entity apply the
ntodalities under its sectot'larv or should it apply the guidelines r.rndel the I)P law?
This presents a compliance conundlum.

c) To fbrestall this potential conflict, they proposed amending the Bill to either exempt
the application of Clause 9 to public entities lvhose sector larvs have express
plovisions on public participation OR include a conflict of larvs provision that
plevails the public participation la*' in case of conflict rvith another larv. their
ploposed conflict oflalvs provision leads -

" l) Thts Act set-ues as a tational lau and applies to both letels of gooenmvrt. All public
pafiicipatior laws enacted prior to tlu commatcemat of thi Act shall be read togetha-
ard it cotformity to tltis z1ct.

z) lI/here there ts a cotJlict betwen the proaisions of this Act atd ary otha.zu.itten lau,
the prouiiotts of thi ,,Lct shall prnail."

d) Secondly, it was pointed out that thele is an intelnal inconsistency betrveen Clatrse
s(t), 9(4) and s(S) ol'the Bill. While Clause 9(r) requir.es an MDA to develop
Specific I'ublic Palticipation Guidelines, Clause 9(+) neveltheless folbids MI)As
flom delogating fi'om the General Public Participation Guidelines set out in the Bill
and its Schedule. Clause o(s) then plovides that the Statutory Instruments Act shall
apply in the development of these Specific Guidelines. This meanr that the Specific
Guidelines shall lalgely take the form and content ofthe Genelal Guidelines already
prescribed in larv and therefore does notjustify why the Specific Guidelines should
be taken through the vigor of compliance with the Statutory Instruments Act and
conrmittal of the attendant l'esoul'ces.

e) On this issue of Special Guidelines thelefole, they proposed adopting the apploach
of the kadership and Integrity Act (Cap 185C) with respect to the General
Leadership and Integlity Code r.is-a-r'is the Specific kader.ship and lntegrity Codes
lor State OIIicers.

f) In the case of the I)ublic l)alticipation Bill, the oflice to applove the Specific
Guidelines on Public Participation should be the Cabinet Secletary identified under
Clause 2 of the Ilill. The alternative to this is to cl'eate an Oflice of the Registlal of
I'ublic Participation r.vithin the Public Selvice ofthe National Executive (and housed
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in the Department responsible for Justice). Apart from approving the Specific
Guidelines, the Registrar shall also -

i. Develop and implement a public participation monitoring, evaluation,
assessment and lealning framervork;

ii. Maintain a database ofpublic participation repolts;
iii. Subnrit to the Cabinet Secretary periodic l'eports on the status of public

participation;
ir'. Publish an annual report on public participation ttnder this Act;
v. Recommend to lesponsible authorities' measures to be taken to ensul'e

compliance rvith the Act;
vi. Irormulate, implement and revierv public education initiatives;
vii. Conduct capacity building for responsible autholities; and
viii. Pelfolm such other lunctions as may be provided fot' under the Act or

any other wlitten legislation.

g) It was thelefore pl'oposed amending the Bill to expressly exempt the National
Executive's Specific Guidelines fi'om the application of the Statutory Instruments
Act.

h) It was pointed out that should the Committee retain the application ofthe Statutory
Instruments Act, it may consider reviewing the timeline within which to develop
and publish the Specific Guidelines as proposed under Clause to(t) from six months
to one year to give adequate room for compliance with all necessal'y steps undel'the
Statutory I nstruments Act.

15. It rvas further proposed amending the definition of the Cabinet Secretary to delete the
lefelence to the Attorney-Genelal or', il the intention is to have the Attorney-General
administer the Public participation law, replace the entire definition of"Cabinet Secretary
rvith the Attorney-General". 'l'his will avoid the legal pitfalls on whethel the Attorney-
General can exelcise ministerial powers such as the administration ofActs of Palliament;

"Attornq-Cmeral" means the Attonrcy-Gereral appointed under Article t 56 of the

Constitutiotf
t6. Amend Clause + of the Bill to also include, as an additional object that reads - "atsure

efecthte participatiot of chidra4 womer, youtl4 persons liuittg uith disabiliry, older members of
the sociely, Katyan diaspora, minoities atd marginalized g'oups at all letek oJ gooernance."

17. They stated that in the event the Committee is agreeable rvith the establishment of the
Office of the Registrar of Political Parties we propose that a) the QLralifications be

defelred to the Public Service Commission OR b) the qualifications be expressly provided
in the Act as lollorvs -

"A person shall be qualftedfor appointmmt as Regtstrar if the person -
a) Is a citizm of Kenya;
b) Holds a degze j'om a recognized unioersil in Kmya;
c) Has protn erperierce in thefollowing areas -

i) Communitydeaelopmcn\,
ii) Deoelopma studies;

iii) Economics;
iv) Law;
a) Public administratiory
vi) Political scimce;

aii) Sociologt;
oiii) Goamurue
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d) IIas a mttimum offfieat years' etperience h public seruice or the priaate
sector post quahftcation.

e) Is a person of high moral clnr.acter and itteg.itl and has satisfted the
requitemais of chapter si.r of the Constitution?"

18. The State Department fut'thel proposed intloduction of a plovision leqLriling lesponsible
authorities to submit public participation leports to the Registral of Public Participation.
'fhese repolts shall set've as clitical information tools in analyzing the state ofcompliance
with the Public Participation law. As it is right now, the State has no forehand knorvledge
on the state ofcompliance with the curlent public participation flamervork. It is culrently
only playing out in the Judicialy. Our proposed plovision reads -

"Withit Jourteert days afu' the completion of a ptblic participation eurcise, tlu
responsible autltot'i[t shall submit to tlte Registrar, a report of the etercise."

r9. They noted that that it is the Exectrtive's responsibility undel Article ls2(lXc)(i) to repor.t
to I)alliament evel'y year on all the measut'es taken and the progress achieved in the
t'ealization of the National ValLres and Principles under Article lo; public participation
being one of them.

20. Iror the purpose ol fosteling meaningfrrl, eft'ective and efticient ovelsight by Parliament, it
rvas proposed Clause t2 be trveaked to provide for one Annual Report fi'om the Registlar
of Public Palticipation. In the alternative amend Clause t2 to plovide that this Annrral
Report shall be submitted to Parliament by the Attorney-Gener-al.

21. Expand General Public Palticipation Guideline No. s(e) to also include older members of
the society, Kenyan diaspola, minolities and malginalized gr.oups. We propose that it
therefore reads -

"A statc organ or publit ofltce shall take all necessary mzasut-es to auure tlu
participation of ?ersons with d*abilities, older members of the socie4,, Kenyar diaspora,
mitorities and marginalized g'ottps in the public participatiot process."

22. They proposed providing for a complaint handling mechanism to align rvith the Kenya
Policy on Public Participation.

Following the deliberations, the Committee resol."'ed that the submissions be incorporated in
the draft leport for consideration by the Committee.

MIN NO/DAA&G PC/PBL/ eos+/ o+t,' ADJOURNMENT
The meeting rvas adjou ned - ten rutes past twelve p.m. (l2.lo pm). The next meeting rvill
be held on noti

Signed Date

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairpelson
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MINUTES OF THE 9'T'' SITTJNG OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTINO AND LIBRARY HELD IN MEDIA CENTRE, PARLIAMENT
BUILDINCS ON TUESDAY, 97,I.'I FEBRUARY,9094 AT I I.OO AM.

PRESENT

t. -fhe 
[ lorr. (Eng.) John Kilaeu Chege, M.P.- Vicc Chaitperson

g. The Florr. Moses MalulLr Irrjeutli, M.P.
$. -fhe 

[ [on. Tirnothy Wanyonyi Wetangrrla, M.['
t. The I-{on. Itindikiri Mugarnl.ri Mulrvithania, N'l.l).

5. The l-[on. Anthony Kenga Mupe, M.['.
6. 'fhc l{on. Charles Or.rclrolie Mattrrl'aclta, M.l'
i. -lhe 

[ [on. George Gachagua, M.l).

APOLOGIES

t. -l'he I lon
g. The l{on
3. The FIon
+. The Hon
5. The l{on
6. -l'he Hon
;. -l'he [{on
8. -l'he l-[on
sl. TIre l{on
to. -lhe 

I krrr.
t t. The I [on.
t2.'l'he l'[on.
t3.'I-he [.lorr.
t.l. -llre l-[on.

Daniel Epuyo Nanolt, M.P. - Chairperson
Mohamed Mohamed Ali, M.P.
Raphael Sauti Wanjala, M.P
James Gakuya Mrvangi, M.P
John Waluke Koyi, M.P
Oscar Kipchunrba Sudi, M.P.
Adams Kipsanai liorir, M.P.
Abclirahnrar.r Mohauretl Abdi, M.t'
(Dr.) John Aliko Namoit, M. P
Josses Kiptoo Lelrnengit, M.P.
Iiitilai Ole Ntutu, M.P.
[)helix Odirvuor Iihodhe. M.P
Suzanne Ndurrge I{iamba, M.P.
-l'alib Ahrned Abtrbaliar', M.P

IN- ATTEN

SECRETARIAT
t. Ms. l'llla l{endi
9. Ms. [ridlizah S. Mrvagogo
s. Ms. N'[a lleue r\yilo
.t. Mr'. Silas l(ot ir LoutrrtLu'
;. N{r'. lttxlgels I(ilungya
6. Mr..lare<l Ou;,anclta
i. N{s. kalr Mernsap

AGENDA
l. l)r'clirnir rzrlies

i) l'r'a.vt.r's

ii) .'\<loption of'the Agerxla

CIerli Ass istant I

Clelh z\ssistant I Il
Plincipal Lcgal C-brrrscl Il
llesealch Ofticel I II
Auclio Otlicer
l'r'otocol Ollicer
r\ttachee
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2. Confilrrration of'thc Mirrrrtes of'the plcviorrs sitting
3. Mattt'r's r\r'is ing
-t.. Consirlcration ofthc rncrnolanda rcccivetl on Public Participation Bill, gogs.
5. ,'\rt1, o1l1g1 [JLtsinc'ss

6. AtljoLrrrrnrent ancl clatc of thc ncxt ntcetirrg

N,I IN NO/I)AA.tGP C/PI}L/,Io,Iq./ os I: P RELI IvIINARIES
1'ltc tr:eetiltg rvas callecl to or(lcr at trrertty-five rrrirrrrtrs past t.lcrcn irr the rnolnirr.g (t t.u5 a.rrr.),
lirllorrccl by a rvot'd ol'playel antl intlotltrctions tlrcrcaltcr'. '['lu' agenrla ol'tlre rrrcctirrg rras
adoPtetl having bcen ploPoscrl b1, IIorr. [lirrrliliiri i\{ttqarrrbi NlLrrrr ithania, M.[r. arrtl sccorrciecl b1.
[ [orr. r\rrthony l{cnga Mupc, N(.1'.

l\,11N NO/DAA &GPC/PBl-/ qoq4./ o3e: CONFIITN'IATIOn{ OF THE MINUTES OF
THE PREVTOUS MEETINGS

'I'he con[ilrrratir)u of'minutes rvas defbrrerl to the next sitting.

MIN NO,/DAA &GPC/PBl,/ eos4/o33: CONSIDERATIoN OF THE MEI\,IORANDA
RECEIVED ON PUBLIC PARTICIPATION
BILL-flre I-egal Clottrtsel tooli the Coutrnittee throtrglr the rrrcmorancla received fiorn rarious

s talieholtle ls as fbllorvs: -

Schcdule paragraph 5
t. lictlva l)evolutk>n Oir il Societl' Otgarriz-ations \,Volking Glorrp proposetl

rcrrroval t>f conficlentiality reqrrilcurcnts irr 1>ar.aelaph .-; (t,) (b)
e. (livil society PatLiarrrctttaty [ingagcrtr(]nt Net\\'()r'li (('Sl'UN) plol;osetl as lirllorvs

tlrc applicant tirils to satisfl, iul1' a(:cess to intblnurtiorr r.r.rluirentents
li. licrrl'a Devoltttiorr Civil Society Orgarrizatiorrs \\irr Iiing ()r.otrP Ptolxrsctl:

arrrctr<lnrcnt o['section (.5) srrbsection (ri) to r.crrror.r' 'natlte an(l extent"
t. Naciortal Gencler arrtl l'\trality (hnttrtissiorr (NCII(l) prolxrsecl anrcndnrerrt ot (i (b) to

teatl as fbllorvs: thc final clecisiorr is rrrarlc ar,ailalrlt. to the PLrblic int:lrr<lirrg tlre
teasorts lbt the tlccisiorrs talien irtclrrrlirtq tlrc le'icctiorr oI tlre sLrl'lmissigns rrrarlc,

5. licrrya Associatiorr of N'[anLrfirctLrrets prolxrsecl, to inclrrde a lraraglaplr that
tttatttlates state ot gatls or' ptrblic oflices to pt ovitlc rr litterr fbcdbacli to tlrc pclsons or'
corrrpanies that strbrrritterl rvr-itten rnt'rrror.arrrla

6. l)r'. N'l .l Oltunrrr Plollose(l: re!:istratiorl ol []trrrge la rr arr:rrrchi
i. (lattctts orr l)isability Itislrts -r\rlr,ocacl' anrl thc Iirritcrl l)isablert [)elsorrs of licrrya

ptrrp<>sctl anrelt(llllcl)ts as lirllorvs, "thc firral tletisiorr is rrrarle availablc to tltc ptrlrlit:
itr tltt' tttost accessil)lc {il trtats, irrcltrtlirrg tlrc leasorrs iirl tlrc <lecisi6ps taliep".

Schedrrle scc t i()n 6
S. C':tttt:tts on Disability Riglrts r\rl',rrcacv arrtl thc tinitt'tl l)isabled Pelsorrs of lierrya

Ptolltlscd: alllell(ltl)crt t as firllorvs; "tlrt' tlist:losrrrr. ol all |elevarrt irrlirrrrratiOr:
ittt:lrrtlirg all tlrc lllolxrsals strbr:rittcrl alt. ol corrsiclt'r'r.tl"

tt. ('ivil society l'atliirtrtcntarl' Ii)ttgaeertt('r) t N('t\\'olli (('Sl'llN) PloPosetl irrst.r'tiorr o['
rlrt' firllorving clatrsc: (cl) tlansfbr ol'aplrlir:ations t(, an()tller' prrblic crrtitl'. if the
infirlrrration leqttestcrl is lreltl by tllat otllr.r ptrlrlir t ntit.y
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lo. Civil society ['arliarnentaly [')rrgagetrtcrr t Nctrvolli (CSl'taN) PloPose<I, that tlre
clatrse shotrkl cleally outline rvho tlte clients are

I l. liiarnbLr Joint CSOs 1>r'oposecl: anrenclrnent to palaeralrh 7 (c) as fbllor.vs; "tlle statc
olg..an or lltrt.rlic bocly shall not errgage irr conclrrct irrrolvirrg dishonesty, f'r'atrcl, dcct:it,
n) is rel)r'ese n ta tio rr or rlisc lirr r irra tiorr.

Schedule Palagraph s
t2. Kenya l)e,'.oltrtiorr Civil Society Orgarriz-ations Wolliing (iloup plolrcserl: delction

of the telrrrs "rlatule an(l e\tent"
t9. Civil Society l'arlianrentary Netu'olli (CSl'LN) proposetl, tllat gui(leline shoLrlcl bc

anrendetl to specity rvhat constitLrtes clislLtptive behavior arrcl rvhat shorrlcl lralrpcn il'a
public oflicial causes it

t^1.. Centre fbl Iicorrornic Goverrrance ploposerl, grievarrces/ conrplaints lecllcss
lrrechanisnrs ol nralic lefblencc to arry lau, orr petition;:l .state orqan or'pu[>lic bod1,

shall provide a colnl)laint.s reclless rnechanisrn that ensul'es; tirnely and
comprellensive re(lress ol'tlte ploblertts itlentitierl by the public thlorrghout tlre
public participation processes, all cornplaints are cornplehensively reported arrd rvcll
docurnentecl arrrl a rntrtLrally aeleeable resoltrtion to both parties and provide
altelnative resolution mechanisnrs in case one palty disaglees rvith the proposecl
resoltrtion

t5. NGEC plopose(l: arnenclment by inserting a ner.v nriscellaneous part V- Clause l5 ou
County Leeislation as lollorvs; a corrnty governulent shall enact corrnty specific
legislation generally fbr tlre better carlying out of'the l)Luposes ancl provisiorrs of'
this Act

16. Strathnrole Cerrtle fbr' Intellectrral I)r'opelty .,\ntl 'I'echrrology lxr,r, ploposed a

section on errirlirrg plinciples be acldcrl as fbllorrs, that prrblic viervs shall be talien
into consiclel ation in rlecision rnaliine process, tlrat ali pelsons arr(l institutions to I)e

atlected I)y a clecision shall have a l i.>-ht to be constrlterl ancl involvecl in the dccision
rnalting pr'ocess, pr'ovision of'eflbctive rrrechanisrrrs firr the involvernent of'the prrblic
conrnrunities and organizations that rr,orrlcl be afibctecl by ol be intereste(l in a

clecision, participants eqrritable access to the infirr-rnation they neecl to palticipate in
a rueaningtirl nlal)ncr', plotnotiorr oI strstairrable tlecisions lecognizing the rreerls an<l

intelests ol all lrarticipants including tlccisir'rn nraltels, tlcveloprnc.nt <>l applopriate
t'eeclbaclt rnechanisnr ancl adherence to yrlivacy arrtl tlata l)r'otection plinciples in
ptrblic participatiorr ancl :lclherence to tlle llational valtrcs undel Article lo of tlle
cons titutio n

17. lienya Association of'VlanrrfhctLrles prolxrsecl: irrseltiorr of a rreu,claLrse on clispLrte

resolrrtion
Iti. Kenya l)c"'olrrtion Civil Society Olganizations Wolking CiloLrp prrrlxrsr:cl: that the

bill cloes rrot ltavt' r'crlress ntecltartisn) an(l reconlncrrtl a rr lrolc section to be irrclrrclecl
t(). Civil Society ['arliarnentaly Engaeeurent Nrtrr,olli (CSPIiN) proposerl, alignrnent ot'

existing lltrtrlic partir;ipatiorr legislation. -l'he legtrlations shorrlcl pr'<-rvide arleqrrate
nlechanisnrs to aliqn tlre existint larvs arrrl Polir:ies ttr the overarclrirrg liarnerr,orlt
ploviclerl bl. tlrt: bill

2o. Itcnya Dcvolrrtiorr Crvil Society Or'.ganizations Worltirrg ()rorrP lrloPose<l that: the
Irill is vely rlcali on li'cdbacli and lecorrrrnenrl a rvlrole scction to bc inclrrrletl, a ',vholc
palt ol the [rill to irrclrrcle cir,ic ecltrcation antl bLulgtrt allocation on it. -l'ht: bill still
laclts tlre fbllorvirrg lic1, issLres, lacli of r:rirrir:rrrrr starrtlarcls as to \\,llat cornplises
a(le(luate ellbctive anrl nreaningtirl ParticiPation esllccialll'at tlre conrrrrtrnity level,

Page 3 of 6



inadeqttate fiatttcrvotli tirt crrstrrirrg tlre eflbctive participation anrl involverrrerrt of'
the Irralgirralizecl vrtlrtctalric arrrl rnirrolity grorrps irr county g()\'er rance Arrrl
tler.t'loprnen t, inadcqtratc sati'suar'(ls of pLrblic irrtere.st in 1;rrblic palticipatiorr
l)rocesses arttl inacleqtrate corrrPlairrt harrclling tel)ortirrg antl fbeclbacli rrrcchanisnrs

2 1. Coast Civil Socicty Netrvolli lbr' Hrrrrran Ilights proposc.cl genelal lecorrr ruen<latiorrs
as fbllorvs: errlrarrce access t() irrlirr rrratiorr; s'hile tlre bill lecognizes the riglrt to
reqLrest inlbrnration, it shorrld cstablish strict tirnelines firl lesporrding to tequests
and slroul(l rrrirrinrize tlre <list:r'etiorr of state olgans to rvithhokl irrlirrruatiotr.
Atlrtitiorrally, it slrorrlcl ersrrre tllat the inftrlnration is ploi,iclt'cl irr a fblrrrat accessil)le
to all inclucling tltttse tr'itlt tlisabilities oI those 

"r,ho 
ntay not bc P|oficient irr tlte

national lan.grrag^e. Diversitl,arrrl inclrrsiorr; thele slrotrlcl br: explicit leqLrilenrents irr
the bill to cnsure that prrblir: 1;alticipatior 1;r'ocesses ale acccssible an(l inclusivc.
This inclrrclcs plovirling interl)lctcls fbr'palticipants ',r,ho ale not ploficient irr thc
uational lartqtrape arttl sign intell)r'etcrs fbl people rvitlr disabilities to acconlnlodate
all thc etorrps in the cornrnurrity. (irridclir.res slrotrld also be clcvelopcd to ensure
repl'esentation fiorn nralginalizerl gnrrrps. Feeclbacli Mecharrisnr; it rvould be
beneficial fbr the bill to include a grhrasc that allorvs the pLrblic entity to providc
feedbaclt on the public palticipation l)rocess on rvhat has Lreen ack>ptecl and u,hat has
not yet.'fllis feedback is valrrable, fbl rrraking the govelnrnent accor.rntable to its
citizens and eucouraging the people to pal ticipate in pLrblic palticipation

22. Kenya Larv Refbrnr Conrnrission ploposecl, The bill rnay oflend the doctrine ol'
sel)alatiou of'porr,ers- Cabinet Secleta|y is given tlle l)o!\,cf to malie "regulations" for'
any other tnatter rcqrril'ed to be presclibcrl rrndel tlris Act. The lrill is anticipated to
apply act oss tlte thrce alnts o[ govelnnrent, ifenacted tlrele nray be a conrprronrise orr
accou n talrility. The lelationship lrctrvecn tlre responsilrle arrtholity an(l state otgan
ol prrblic oflice is vague, is it lxrssible to iderrtify arr indeperrderrt existence
institution that can be vestecl s,itlr the firnction to r)lonitot and acccss ltrrlrlic
palticipation ',r,itltin the I.}ecrrtive?, lit,ltC plays a vely centlal lole in ltLrblic
palticipation esercise by irrstitLrtions anrl 1>r'oviclecl nreasrrlable technical sul)lnrt t()
ittstittrtiotts tltrlirtg pLrblic palticil)ation cxclcise. -l'he AG rnay delegate this lirnction
to IiLRC, a cettttal irtstitrrtion tlrat ruorritols ptrlrlic palticipatiorr rrra1, cllanS^e thc
PercePtion tlrat it is an exctcise irr t'trtiIit1,ancl sotrre conflit:ttral plovisions uotctl rvitlt
StatLrtoly Instrunlents Act rrectl clality

2il. .4\ttolney Genclal pr-oposecl: incltrsion clarrsc on clisprrte t esolrrtion; llaunonizc
plovisions of llill rvitlr [icrrya I)trblic Palticipatiorr Policy specific:rlly the
cooldinating nteclrarrisnr tbl M[)r\s, county govenulrerrts ar](l non-st?lte actols in
fhcilitating cfli:ctive prrblic par-ticipatiorr ancl a rrronitolirrg antl cr.aluation [iaurcrvollt
to clc'tet'lrir)c tlre cf}'ectiveness ol tlre prrlllic participation pr'ocess. -l'lrc 

apploaclr
adol)te(l l)y the oflice of the I)r'irrrc (labinct Set:r'ctar'),\\,zls estal)lislrrnerrt ol Oflice o{'
Re.qistrar' <-rf l'rrblic l)alticipation rvho clevelops and coordinates thc lcgrrlatory
ti attrcrlolli lirr- ptrlrlit: participirtiorr

,1,. I)r. M. .1. OltrrrnLr pr'oposccl: rvhat is strtlicicrrt lralticipation or corrsrrltation or
rrrearringlirl: prrrlxrse lrudget at l% ot Natiorral [,erel ancl \oh t<t 1'Yo at t:orrrrty levels

95. Internatiol)al []rrrlgct [)attrtetslrip l(t'nya prrrlxrsetl: riglrt kr prrlrlic palticipatiorr as

fbllorvs; pt-ovision ; (t) ofpalt II that arry rrrcnrbcl of thc ptrblic ol entity Iilicly to l)c
atibctc<l by a (lccisi()n shorrltl have tlrc light to I)alticil)atc irr tlre clecisiorr- nraking
ploccss gir,r's lilb to thc plirrciples ot prrlrlir: paltir:ipatiorr firrrnrl in i\rti(:lc l. l().:,5,
6S). l ls, t;1. ls t, lt)6 20l arr(l 2.9,2 <>f thc (irnsritrrtiorr ol licnya.
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Lack o['clcfinition ol' nreart inglirl lrarticipation; the bill does not l)r'o\ i(le gttitlance
on rvhat corlstitute.s a nreanirtttlirl prrblic participation ol4rolttrnity artcl tlterefbre

l)rol)ose sonle consiclelations lbt ntearrinqlirl particil)ation: Access to inlirt tttatiort;
the availabilitl' ancl cornprehensiveness o['tirrrely infolrrratiotr televattt to tltc
decision at harrrl. -['lris slrorrltl inclurlc a rrrininrLrnr threslrolcl o1 \\,hat constitutes
tirrrely acce.ss to infbrtrratiort; [)ecisiorr at ltancl: cleat conttttttn ica tion of tltc'

agenda of public participatiorr rrith dctails ot'rvlro is aflbcted by tlre decisiorr.
rvhat infirlrrration the public slroLritl rcfbt to irt their'pteltaratiott; Incltrsivity: tlre
nee(l lor inclrrsive an(l eflbctire leplesentation trlern[)ers ol tlre pLrblic liltely to be

aftbctecl by the clecision; Facilitatiorr ot prrblic llalticipation: Govet ntttcnt oflicials
rvho fhcilitate public delibclatiorr shotrlrl be rvell vet secl rt,itlt the srtl)iect rrattel
to sul)l)ort art infbrtttetl cliaiogLre l'let',veett citizen and tlteir govctrtrttt:ttt atrcl

tbedbach, fbe<lbacli lefbrs to rvhat hal;Pens afier' Public rlelibelatiorrs. -I'lre

mecllanisr)rs thlough rvhiclt tltt: ;lublic rvill be infblnretl of'tlreir inpttts on thc
decision- rnaliing process an<l the der:ision itselfl
Aligning ofalready existing prrblic lralticrpation legislation and policy rvith the
ploposed national bill e.g. EMC, Nairobi Counties: since the onset ofdevolution,
dilferent public bodies have oveltinre, developed their orvn legislations ancl

policy on public palticipation. -l'he crrrlent bill tloes not seem to provide an iclea

ofrvhat rvill happen rvith these existing pieces oflegislation.
Strengthening ofleqLrilenrent on lepolting ofpublic Participation (Provision tz,
o, of Guklelines): the public shotrltl also lrave access to tltese reports. 1'heretbre,
thelc shorrlcl be an explicit requiren)ent to publish and pLrblicize the leports. The
infblrnation to be incltrcled itt thest' tepot ts shoLtld incltrcle all inpttt Ieceiverl
drrlirrg prrblic particillation errgagenlents, horv these responses rr,clc auall'zctl,
rvho atterrrlcrl the engag.erncnt, the [ina] outconle and the leasort fbt tlre outcornc.
Cleation of rnechanisrns to enable tirnely access to irtfbrnratiort: l)tovision 2,-t., 5

ancl 6of'tlre genelal guitlelines aLe liev to eusLtring fhil ancl tituely access to
infblrnzrtiorr befble ancl afier' prrblic palticipation engagetttertts. Iittr-tltet'
lecornnrerrrl that the I'e[iulatiorts incltttlc tlte ptovisi<.rtt on tlre ap1>oirrtirrg of'autl
access to intbrrrration oflicel irr all state lxrclies a s a port o['call lirl irrf'olrrratiorr
leqrrcst proviclerl fbr irr l'rovisior) 7 (9) of the Access ln[blrrratiort z\ct.

Cornrn ittee Obscrvations and resolutions
Iirllos,ing the delibclations, the Conrrnittee agleerl to the plolmsal on inclrrsion ot'a clatrse on

gr icr anccs/ cornl;laints lerlre.ss mechanisrns to ensure tirrrelv and conrplelrensive lctlless of the

ploblcrns iclentifietl lry tlrt: lltrblic througllout the prrlrlic l)ilr ticil)iltiorl plocessc.\.

Iitrltlrer'. the Conrnrittee disaglt:ccl rvith the f?rllorvin.q- ploposals tiorrt the stalieholclels

a) 'l-he proposal orr leg-istlation of'Ilurrge la rvananchi as the social ruovcnlent \\,as not
firrrnally rccognizcrl in the Constitrrtion

lr) 'l-lre proposal to irrcltrrle a paraglaph tlrat nran(lates state olgans or' ptrblic o[]iccs to
pr'ovicle rvritteu [L'e<llracli to tlle l)er'sons ol r:ornparrics that srrbrnittetl rvlitten
rurernolancla. 

-['lrt. (]onrrnittee statecl irrrplcnrcrrtatiorr ot tlre ploPosal rr,orrltl bc tirnc
ct>nsrrnring arrtl rvorricl leqrrire [inancial I'csolr'(:('s.
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N NO/DAA&GPC/PBL/9 q4/ ANY OTHER BUSINESS

Prrblic Hearings on the Public Participation Bill, 2o9s:'l'lrc Conrrnittee is schedulecl ro have

a Ineeting witlr tlte I'r'incipal Scctetaly, State f)el)nltnrent I)arliarnentary i\flhirs to cousitlcr
theil rtrenrorancla on ['uhlic l'alticipation Bill, 902.9 on 'l'uesclay, -[alch ll,h go:i,t, tionr
lO.SOaln and therefbrc the N{ernltcls sere trrgecl to avail thenrselle.s fbr.the rneeting.

&GPC/PBL/9 a4/ ADJOURNMENT
'fhe rneeting lvas acliourtred at teu nr iu utes l)ast t\l,elve in the aftelnoon. (tU. tO prn). The uest
nreetrng rvill lrc held on uotice

Signed

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MINUTES OF THE 8 I' SJI'TJNG OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN MEDIA CENTRE, PARLIAMENT
BUILDINGS ON TUESDAY, 271.'I FEBRUARY, gog+ AT IO.OO AM.

PRESENT

APOLOGIES

t. The [-lon
2. The I [on
3. l'he I lou
.1. The l-[on
5. The ['lon
6. 'l'he I Ion
7. -f he l{ou

l. The I Ion
9. The l{on
9. The Hon
+. The I lon
5. The Flon
6. The I lon
i. 'l'he I lon
8. -fhe 

I krn
9. 'f he [ lon
to. -['he Htu
1 1. I'he [{on
t2. -l'he 

I lon.
t3.'l'he FIorr.

t-1.. 'l'he I [on.

(Eng.) Jolru l(iragu Chege, M.P.- Vicc Chairpcrson
Moses Malultr I njencti, M.P.
-firnothy Wanyonyi Wetangula, N'[.]'
Rincliltiri Mugaurbi Mur''vithartia, M. P.

Anthony Kenga Mu1;e, M.['.
Charles Oncholte Mantrvaclta, i\''[. ])
Geolse ()achagua, M. P.

Daniel Epuyo Nanoli, M.P. - Chairpelson
Mohanred Mohamed Ali, M.P.
Raphael Sauti Wanjala, M.P
Janres Gallrya Mwangi, M.P
.lohn Waluke Koyi, M.P
Oscal I{ipchurnba Sudi, M.P.
Adarns liipsanai Korir, M.P.
.\bd irahrnarr Mohaurecl Abdi, M.l'
(Dr'.) John Arilto Nanroit, M.P
.losses Kipto<-r Lelrnengit, r\4. P.

tiitilai Ole Ntutu, M.P.
I'helix Oclin,trol Khodhe, M.P
Strz.an ne Ndtrnee I{iarrrba, V[.P.
'l'alib Ahrnerl AbLrbaliar', M.P

IN- ATTENDANCE

SECRETARIAT
t. Ms. Iilla liendi
2. Ms. Iridlizah S. N,[rvagogo
3. Ms. iVlar'lene.,\1,ilo
t.. Mr'. Silas I{olil Lonrrrtrrt'
5. i\,1r. Rodgers I(iltrngya
6. Mr. Jalecl Onyanclra
7. Ms. [.eah Menrsap

Clelli Ass is tarrt I

CIelli r\ssistant III
l)r'incipal Lrgal Courrsel II
Resealclr Oflicel III
Audio Oflicer
Plotocol Otlicer'
Attachee

AGENDA
l. [)r'elirrriualies

i) [)r'a1'crs

ii) Acloption ot thc.\genda
2. Confirnration of'the Nlintrtes o[ the prcviorrs sitting
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s. Mattels r\r'is irrg
-1. Considclation ofthe nrcmoranda rcccivcd on Public l'articipation Bill, co23.
5. r\ ny otlrcl Brrsiness
6. A(lior.u nnlent and tlate oItlre ne\t n]eetir)g

MIN NO/DAA&GI>C/PBL/2024./O271 PRIILIMINARIES
-l'he rtrcctirr.g rvas t:allerl to order at tilir:cr rninutcs l)ast ten irr tlrt'rnolnir:g (trt.t; a.r:r.).

fbllorvcrl b), a rr,or'<l ot'prayer arrcl irr tlorlLrt: tions tlrcrcalicr. -l'lre 
agentla of' tltc ntr:ctirtg rvas

arlopterl havine lreen ploposcd by I Iorr. Rirrtliliili N{Lrgarrr[-ri N'[rtt rr itlrartia, r\'[.]'. arrd sct:ottclt'tl by
['[on. l\rrtlrorry Iicnga Mtrl>e, N'I.P.

IVIIN NO/DAA&GPC/PBI./2094/0281 CONFIRMAI-ION oF TI{E IVIINU'I'ES OF
.I'I 

I E PIIEVIOUS N,IEI''TI NGS
-l'he corrfilrnation ol nlinutes lvas (lefbl re(l to tlrc next sittillg.

MIN NO/DAA &CPC/PBL/ eoe4./ oeel CONSIDEITATION OT' THE MEMORANDA
RECEIVED ON PUBLIC PARTICIPATION
BII,I-

'l'lrc [,e::-al Cotrrrscl tooli tlre Cornrrrittt:<. tlrrotrglr tlte tttetttot'a rttla t t:ceivccl liottt vat totts

s ta lieholders as lirllorvs, -

Schedulc
l.

2.

3

1,.

5.

(;

section I and 9
(lentrc fbr' [icononric (]ovcntartce (Cli(i) ploposetl: atttetttltttettt of section t (b) ttr
|crrrovc tlrc rvo|cls "rrr'Ilenc1, o['tlle fllatter "

licrrva Larr' [tefblnr Corrrrnissior: 1>r'opost:tl, tlcletiotr ol strl.r clarrse c,tl,c,l anrl g
(larrcrrs orr Disability [tiglrts l\dvocacy an(l the Unitctl l)isable<l [)t:tsorts ol lienya

1>r'olxrsccl: to artterttl sjection I (i) to rcacl as firllorrs; tlre alrilitl' ol' tltt: talgctctl

PalticiPants to access tlrc rrcccssar'1, irrlblrnatiort ittclrrtlirtg irt acccssible [bt tttats arttl

tlrc vcrrtre
(lotrrrt'il of'(]ovelnols plolxrserl, Sclredulc t in rlcterrnirrirrg rvlrat is rrreartinglitl atttl
irulx)rtant, tlrc aLrtlrolity slrall takc into cons iclet-atiorr: r:latity of'tlrc sttl>ject tttatter',
strrrcture arrcl process lirr prrblir: gralticipatiorr, acccss t() i r r I i r r r r t : r t i t r r r , cotrtrtittttt'ttt ttt
th('I)loccss, irrclLrsire au(l etli:(ti\(' r'cl)l cscntatiort, a Ix'liel itr tltt vaittc ol pttlrlit:
irrpttt, ability to cngaqc an(l star(lilg of tlte paltit:illittt[s attrl tlctttonstt atiot: ol
tlansl)arellc) irr tlrc llrrrcess
('ivil socictl, I)arliattrctttat'1' Entagenler)t Netrvorli ((lSl',t-N) pt oposecl: inset tiotr ot'a
rrcrr, <:latrs(' on grriclirrg plirrciplcs- reasortable accottutxr<la tio tts tltat pelsotts rvitlt
<lisalrilitics rrray reqtrilc to palticipate rrtcan incfi rlll', inclrrtlirts tlraliliccl sig.n

larrg-rra*-c irrtcll)tetcIs, PIrl'sicalll'at:ccssillle inft itstt ttcttttes ?lrr(l (l()culDcnts P|oYitlt'tl
ir lrlaillc/ larue plirt t
('arrt:trs orr l)isal,lility Ili.glrts,\rlrrx:ac1'anrl thc [Jrritcd I)isablerl I'crsons ot'licrt.l'a
anrl Stlatlrtnorc Ccrrtlc firl Intcllecttral [)topctty atttl 'l et:ltttologl' Larr' 1rL'oposetl:
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I)r'ovisiorl of a definite tinte lol the notice to be given "A state ol'gan or ptrblic oflice
shall give thc prrblic t{,clays' rtotice to tttalte itrpttt on the isstte"

7. -I'he Natiorral treasury and [']conoulic Plarrrrirtg ptoposed, in z(t) deletion of' thc
rvolcls "acleqtrate notice" ancl leplace rvith at least 2l rlays' notice

s. lVe Cale Conrrrrunity Basetl Orgarrizatiorr pt'oposerl: "1\ state organ ol public oflice
shall gi,''e the pLrblic z t clays' notice to tnalie ittprrt on the issLre"

9. Civil Societ), Pallianren tary Engaeenreut Netrvorlt (C:SPEN) pt'o1;osecl as flollorvs, "A

state orgau or' public otlice shall give tlre prrblic 2l tlays' noticc to utalte ittltLtt ort tlte
isstre", insertion of'social rncdia platfirrrrrs uncler' (z) (a) as a place fbl ptrblicatiort antl

<listlibrrtion o['notices ancl tlre intlodtrctiott ot sttb clattse (s) (b) does not l)reverlt
otlrcr interested parties fi onr engagin:l^ in tlre 1>trblic pat ticipatiort plocess

tO. lieuya Associatiorr ol N{anLrfirctLrles glt olrcsetl, atttertcltueut.s as [bllorvs; 2 a state

orsan or'public not less than'15 days to trtalte theit inpttt ott the issLte

I t. Dr. M..1. OIiLrrrru ploposecl: that Ilotice shoLrltl l.rc at least l'l days bLrt 9l clays is
l)c'ttel'

t2. Caucus on Disability Ilights Advocacy and the United Disable(l l)ersons ol'I(enya
proposed, amendnrent o['section 2 (c) ol the bill by inseltion o['the rvords that ale
adhelent to KS 2959- accessibilitl' - [CT l)ro<lLrcts Ancl Services by the l{enya
Bureau ofStantlards in.rnrediately alter the rvorcl ',vebsitc

t3. The National treasuty and Econotnic Planning ptoposecl: in e (e) add " social meclia

hanclles so as to be able to t each the yoLrtlr
l-1.. Centre fbr [iconouric Govet trance pt'oposecl: atlcl a nerv article (t) on feeclbacli as

lbllorvs; a prrblic palticipation proerarn Lrncler srrbpat aer-a1>lt ( I ) shall cleally identify
"t'eedback rrrcchanistus to the public orr tlte clecisiorrs Irtadc"

t 5. lienya l)er.olrrtion Civil Society Olganizatiorrs Wolliirtg Gt ottp pt tt;>ose<l: sectioll (2)
srrbsection (.r) (cl) inclLrde also virtual ol>tion

to. Natiorral GentleI and Fiquality Cournrission (NCti() PloPosetl, arnentlntent of'
paraelaph 2 by inseltiorr of the lbllorvirrg acklitional iterus Ltnclet notice
requilernents; r'eligiotrs gatltet ittgs, notice boards, social tttetlia arttl trtat'liets

t;. Dr'. M..1. OltLrrurr plopose(l: that at least 3 r'arlio stations, irtcluclc clttrt chcs, chatrtas.

ycrrrtlr tlr'otr1rs, wolnen gl oul)s arrcl PWDs
tS. National Cenrlcr anrl ['iqLrality Conrnr'rssion (NClLiC) Prolxrsetl, anreutlttteIrt o['

paraulaph (:z) to lcad as Ibllorvs "a state orgarl or prrblic oflicc shall take all
nccessary nleasrrres to cnsule tlte 1>alticipatiort of'lrersorts rr,ith disabilities ancl all
valiotrs czrtcs-olies ot'vrrlrrelallilities iu the 1>trblic 1lalticipation ptoccsses"

lg. r\rnenrlrrrent o['Pa|ag|a1;h (.r) to |ead as lbllorvs; rt ltct'e tlte ta|q..ctccl l)al ticiPants al'e

n()t conrelsant in tlte rtatio al lanUtrages antl sigrt lattgttage, tllc statc orgall ol'
prrblic otlice shall plor iclc an irltcrl)reter [br those palticil)ants rrlto rvislt to tttaltc
thcir lernallis ir tlreir krcal langrrage and (c) arnencl patautirplt 3 bl ittsertiott of tlre
tirllorr,irrrI adtlitional strl.rPa|at|aPh .1, as [bllorvs: ( t.) the state ol ga|l oI ptrblic ollice
shall tahc lrreasru cs to cnsul e tlre ','errrre, the int'r'astlucttrle antl lruilcl cnvitonrrtertt is

access iblc
20. Clarrctrs on Disability Itiehts .\tlvocacy and the Unitetl l)isablcrl [)rlsons of'lienya

;>r'oposecl, a state or!l:ln or lrrrl.rlic oflice shall talie all rrccessat)' nleasttres to ellsur c'

the nreanirrgtirl ancl e[]bctivc participatiort of lrcrsons s'itlr tlisabilities in thc pLrblit:

par ticipa tiorr l)roccsscs.
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Schcdtrlc Section I
2 t. National Gcncler and liquality C'onrnrission (N(;tic) ploposedr anre nrlnrerrt of

paraelaph.t.to specify the tirnelirres fbl uotice as ten days. l"Lrlther', arncndulent l)y
t ertLttttberinq the plovision as ( t) and then insert a nr:rv sub-palaglal)h (9) as [ollo\\,s;
the state organ ol'prrblic oflice shall ensLrle that therc are uo nloro than trvo n)attels
at any gi"'cn tirne reqrriling the pLrblic to l)alticipatc.

Schcdule Paragraph +
29. l)r'. M..1. OliurrrLr proposecl that Whatsr\pl) gl oLll)s registelrrcl rvith the corrnty

(lel)a l tnlcnt ol'ptrlrlic: palticipatiorr
:2.3. Clarrcrrs orr Drsability Itiqhts r\rhocacy anrl tlre United Disabletl Pclsor.rs ol'lienya

atttl Sttathntote Centrc lbr IntellectLral [)r'oPelty ancl 'l'echnolow Lalv propo.sed:
that :l state or'!Jall or prrblic oflice shall give thc prrblic I.l.days' l)otice to nrake ingrrrt
on tlle issue

9-1. lienya Lau, Ilefblnr Courr.uission l)lol)osecli arrrettclnrcnt ol'the bill by <leletion o{
paraeraph (.t ) o{' tlre scheclule.

Schedtrle Paragraph S

25. -lhe National T|easLrIy and llconolnic I'lanning ploposed, ar.nendnrent to inclLrde
social rneclia

"26. National Gender ancl liqrrality Conrnrission (NGEC) ploposed: amendnrent of
paragraplr 5 (t) (a) as fbllorvs: 1>rrblislr ancl <listlibute the clocLrnrents tbr'
consi<lclation as u,idely as possible using the available nreans includiug providing
Itartl copies, r'aclio arxl television, aclveltiserrrt,rrts, rr,elrsites or cornrntrrrity laclio
announcerrrents anrl it' necessaly etlrrcatc arttl sensitize tlrr: ptrtrlic on the srrtlject
rnattcl of'prrblic pa ltic ipa tiorr

27. Civil Society l'arliarnentary [ingagenrent Net\vorli (C]SPIiN) ploposed of' t (a) to
rea(l; l)ul)lislr ancl distribrrte the docrrrrrerrts firr corrsitlelatiorr ts rr,iclely ils l)ossible
r.lsing tllc available urcaus, inclrrcling plolitlinu lralcl copic,s, r'arlio antl televisiorr
aclveltisernents, u,ebsites or courrnrrnity rarlio aurrorrncernerr ts at lcast I ! days befbrc
tlre rleadlinc lirr srrbnrission ot fbcclbacli

2S. Civil Society I)a|liarnentary 0neagernent Net\rrIh ProPosed, aruendnrent of' the
prrr',isiorr to inclucle social rrrerlia platlblrrrs undel (l)(a) as a place fbr'pLrblicatiorr
arrrl clistlibrrtion oI clocrrrnerrts firl considelatiorr

"29. Dr. M..1. Olitrrtttr llropose(l: loadsllo\\'s to circlllate tlre srrrrrrrtaly doculllc.nts

l)aIticulally orr brrdget irr local velDacular langrragc in a<lVarrce fbI citizerrs to
1ra rt ic ipate

l,o. (,'aucrrs on l)isability Riglrts i\dlocacy artrl tltc Llrritcrl l)isalrltrl l'clsons of l{eu1,a
pro;rosctl: cnsurinq tlrat tlte clot:rrntcnts are I)ul)lislled arrrl tlistrilrtrte<l irt a lartgtragt,
an<l lirrrn that can bc rrsetl b.y the lltrblic as rrell as Kenyarr Sirn Lanetrage, Braille
elt:ctlonic arrcl otlrer altclrrativc and aLr.qrnentatile r:orrrrrrtrrricatiorr rrrctho<ls

.st. lVc Ca|t (lornrrrrrrritl' []ased O|ganiz.zrtiorr P|oPoserl: tlrat tlrc (loc0llrer)ts an(l
rrebsitcs/ rli.gital plattillrrrs shorrkl Irc disabilitl, ti ic'rrdlf i.c hale lrlaille fLatrrlcs arrcl

availalrilitl,of sign IangLrage ir)terPretels antons^ otltcl lncans tllat r.vill bc dectnr:tl
lleccssAr),. -l'Irc bill be arnendecl by inscltirr.q thc firllorr.irrg srrbpalattr'aph irr

palaelaplr (.;) of the schedrrle- (c) ensrrr'<: that thc ckrcrrnrerrts distlibrrtctl arc casil;'
at:ct'ssilrlc b-y pct sorrs tlitlr sgrccial rreetls
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52. We cale Comnrunity Basecl Olganizatiorr pt olnsecl: irtset tion o['Section S ( t) (t) tltat
shall mandate state organs ancl public oflices to corrtluct cir.ic edLrcation, rl\vzltclless

and public sensitization on the issrres to bc cliscLtssetl lrtbte nrenrbet s ofthe public

give tlieil viervs
ss. Caucus on Disability Rights r\ch'ocacy ancl the Llnitecl I)isablecl Pelsous of l(enya

P|oposecl: cleletion of sectit)n 5 (3) (b)
..i.t. lienya Clirtrate Change !V6r'liirre ClloLrp prtl>osed: tlrat the costs be inctrrlecl [ry the

atrthority and not thc ptrblic
S.i. [ienya DevolLrtion Civil Society Organizations lVorliing GI'ottp 1tro1>osetl: tltat tlrele

shotrlcl be no charge fbr ptrl-rlic intirrrrtation
s6. Cir,il Society Parlianreutaly lirrgageurent Netrrot'k proPosetl: atrtenclntent of'; (s) (c)

to lead; this nray be sLrbject to infblrnation rlisclostrre Iinritations ttucler tlte access to
infbrntation Act

9i. I{enya Devolution Civil Society Olganizations Wolliing Gt oup pt'oltosect: tltat there

shotrld lle no confidentiality fbr 1>rrblic inlirlrrration unless its seculity infbrnration
rvhich is protected by Ia\v

.98. Kenya Devolution Civil Society Organizatiorts lVorking (iroup proposetl: that
paraeraph s (+) (a) of' the llill be cleleted.

Comrnitte e Observations and resolutions

Follorving the rleliberations, the Cournrittee agleecl b tlte follorving pt'oposals [r'onr tlte
s takehoklels: -

a) That lttrblic ;>alticil;ation uraterials be accessible irt lbt tnats sLrclt as blaille atttl vetrttes

shoLrltl also be accessible [br pt sorts rvith clisabilities;

b) -l'o adopt incltrsivity fot petsotrs witlt clisabilitics.

c) -l'hat rr,ebsites usetl fbI thc Publicatiorr of'Publrc PaIticiPation notices [re accessil>le ttr

pclsons rv ith d isabilities.

cl) r\dolttion of'other fblrns ol co rn urLrn icatiort paltictrlarly lbt ltersotrs rvitlt ratioLts

disabilitics.

l.irllos,irrg tfie clelil>eratiols on the rnerrro;ancla t[e Corrrnrittee tlisagleed rvith tlte fbllou,ing

prolxrsals fiorn the s talieholders

t. 'l'hc ploposal to cleletc the rrortl "rn gency" rrrtrlet fitctrtt s to lrc cortsitletecl citirrg tlrat it's

rr1;ort tlte statc orgall to rletct trtirte \\'hat ltlatter qtralifics to bc lttgr:tlt

g. 'lhe pr'olxrsal to spccity the tttttttltet- ot rlays lbr tltc notice rvottlcl be

I cstlictive/prohibitive

.3. Plr>lxrsal tbl inclLrsion ot ailinq tlre prrblic participatior activity ill tlttec raclio stations

arrrl clrarrras rvas rlisaglced rvith as the crrllent Pt ovisiorts itt tltc bill rvele atleqttate.

1.. Eclrrcatiorr arrtl sensitizatiorr rvill r-cqLrile [inancial l csoulceri incltrclirtg eclLrr:atiou expr:t ts.
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5. The proposal that costs be incurrecl lry the autlmrity and not the public s,as disagr.eerl
rvith due to linritetl finaucia.l l'esources

(,. 'l'o the ploposal that thele slroulcl be no conficlentiality tbr public infornratiorr stating
tllat evely govel nntent has inlblntation that is conficlerrtial

MTN NO/DAA&GP C/ PBL/ eoe,+/ oso: ADJOURNIvIENT
'flre meeting rvas ad.iotrrnecl at tlventy nlil)utes l)ast eleverr in the urorning. (tt.zo arn). 1'he
next nreeting rvill tre hel t t\\,er)tv-fi rnin rr tes pa.steleverr (t t.?5arn)

Signed

Hon. Daniel Epuyo Nanok, CBS, M.P
Chairperson
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MIN NO,/DAA&GPC/PBI./S o94/O94: PRELIMINARIDS
The meeting was called to order at thirty minutes past two in the after.noon (z.so p.m.)

NO,/DAA&GPC/PBI-,/ 4 CONSIDERATION OF THE MEMORANDA
RECEIVED ON THE PUBLIC
PARTICIPATION BILL,9099

'lhe Legal Counsel, tooh the Committee thlough the memoranda received fi.om the
stakeholders as fbllorvs;-

Clause t 9
I Kenya Association of ManLrfacturers proposed: amendrnent of sub clause (+) to

read; Reports pfpublic participation shall be mandatority published on the oflicial
rvebsite of the l'elevant institution and concullently disseminated in hard copy
folmat to all stakeholdels and interested parties
Civil Society Parliamentaly Engagement Network proposed: that sub clause (+)
should be amended to include;
(a) Summary ofthe number and natule ofpublic participation sessions held
(b) The immediate output ofand outcomes from public involvement and
(c) An update on the firtule steps or pl'ogl'ess ofthe matters undel consideration

Irulther, a sub clause should be introdtrced to note that the annual repolts
should be made public for access to the public through the olficial *,ebsites of
Parliament, relevant institutions and any other relevant channel of
communication

Kiambu Joint CSOs proposed insertion ol a nerv clause on: description of
financial implications, numbel and description ol matters subjected to public
palticipation and civic education, repol'ting of disagglegated data on attendance
on public palticipation and leporting ofthe public participation lepolts filed
Kenya Larv Reform Commission proposed: amendment of the sub clause to
include information on: a blief on the activity that necessitated the public
participation, the budget, list of pelsons ol entities likely affected, mode/
methodology of public palticipation, prool of notice and comments leceired and
horv they rvere dealt rvith
Caucus on Disability Rights Advocacy and the United Disabled Pelsons ofKenya
proposed: 12 (b) disagglegated dat of the nrlmber ol special interest gloups in
particular, persons with disabilities who participated in the public participation
forums
Centle for Economic Govelnance proposed: (b) infolmation on the processes and
the achievements of the public palticipation including numbel of forums and the
outcomes
We Cale Community Based Organization ploposed inseltion ofi (b) details of the
level of inclusivity in the public palticipation process giving priority to people
with disabilities, the marginalized vulnerable and majolity groups, (b) the viervs
considered from members of the public and the feedback given to the citizens to
guide implementation and evaluation of the public participation processes
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8. Kenya Climate Change Working Group proposed: (b) the leport to indicate horv
public participation rvas conducted and horv it rvas inclusive and e(Iective

9. The Attorney Genelal proposed: the bill be amended on the section lor annual
lepolts, by inselting a nelv paragraph immediately after paragraph (a)
infolmation on; how the public is informed about oppoltunities to participate lvith
respect to public palticipation, public participation budget and disaggregated
participation data and modalities of public participation engagement.

Clause l,
lo. Caucus on Disability Rights Advocacy and the United Disabled Pelsons of

Kenya ploposed: to amend to remove the lvords "no" "fine" appealing
immediately after the rvord "fine"

tt. The bill be amended in clause t9 by deleting the rvords "no fine" appearing
immediately aftel the rvords "liable to a fine"

12. We Care Community Based Olganization amended as follorvs, any pelson who
contravenes any provision ofthis Act ifconvicted be liable to a fine not exceeding
five million shillings or implisonment fol a term not exceeding two years or both

19. Civil Society Palliamentary Engagement Network proposed: to amend the
provision to provide fol specific o(Iences and penalties

t+. Kiambu Joint CSOs proposed: amendment ofthe clause to include the offences
15. Kenya Association of Manufacturers proposed amendment as follows, a pel'son

lvho contravenes a provision of the Act commits an ollence and shall upon
conviction be liable to a fine not exceeding one million shillings or imprisonment
firr a term not exceeding six months or both

16. Dr M. J. Okumu proposed: a minimum fine of I million
l?. Attorney General proposed' The Attorney General shall, in consultation with

institutions mandated to handle public complaints, promote alternative dispute
resolution methods in the lesolution of complaints lelating to public palticipation

18. Attorney General proposed, that there is established an offrce to be known as

the office ol the Registrar of the Public Participation , (heleinafter referred to as

the "Oflice") (t) the functions ofthe ollice shall be to; develop and co-ordinate the
regulatory fi'amework for public participation, monitor compliance rvith
established public participation standards, provide expert advice and to
govelnment agencies and civil societies on effective public participation plactices
and issue public reports on compliance issues highlighting identifies strength and
weaknesses in public participation pl'ocesses

Clause t+
19. Kenya Lalv Refolm Commission proposed, deletion olthe rvord "r'egulation" and

Replace with "a statutol'y instl'ument"
20. Kenya Climate Change Working Group proposed: deletion of this provision on

grounds that this may bling about conflict ofinterest
91. Council of Governors proposed' The Cabinet Secretary, in consultation with

County Govelnments may make regulations for the better carlying out of the
plovisions of this Act

92. Renya Larv Relolm Commission proposed: deletion ofsection 14. (2) (b)
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Committee observations and resolutions
Following the deliberations, the Committee agreed to the following pr-oposals from the
stakeholders; -

1. That the summary on a public participation activity should inch"rde number of sessions

held, output and outcome ofthe process for all matters undel consideration.

e. Adopt the proposal on inclusivity.

3. To col'rect a typographical erlor in clause tg

r'. Adopt to provide mechanisms fol dispute lesolution that ar.e missing in the Act

5. Attorney Gener-al should be tasked to establish and oflice to be known as Offrce of
Registlar of public participation

Following the deliberations, the Committee disagreed to the lollowing proposals from the
stakeholders; -

t. The proposal on clause l2 to include btief of the activity, budget, mode and
methodolog'y would be difficult to implement

9. The proposed fines as they were punitive

3. The proposal to replace the wor-d 'r'egulation" with "statutory instr.ument" as the word
legulation is commonly used in dlafting of laws

PC/PBL/e 94 I ADJOURNMENT
The meeting was adjourned at thirty minutes past three in the afternoon. (g.go pm). The next
meeting will be held on otice.

Signed Date

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MIN NO/DAA& GPC/PBL/9,o9,+/o9,T: PRELIMINARIES
The meeting was called to order at fifteen minutes past ten in the morning (lO.I5 a.m.)

MIN NO/DAA&GPC/PBL / eoe+ / oe,s,: CONSIDERATION OF THE
MEMORANDA RECEIVED ON
PI,JBLIC PARTICIPATION BILL, 9099

The Legal Counsel took the Committee through the memoranda received on the bill from
various stakeholders as follows;

Clause 6
t. Caucus on Disability Rights Advocacy and the United Disabled Persons of Kenya

proposed: the bill be amended by inserting the words "procedural accommodation"
in clause 6 (l) to read as follows; a state organ or public offrce shall provide
reasonable procedural accommodation and meaning{uJ opportunities for public
participation

2. Kenya Association of Manulacturers proposed: addition ofthe following clauses: on
what the state needs to consider when determining what is reasonable in section
6(2)

(f) Community engagements based on the relevance and interest olthe subject
matter to the public

(g) Timeliness and notification standards for providing adequate notice to the
public

(h) Feedback mechanisms, feedback collection to assess the eflectiveness of the
participation process and

(i) Accessibility measu.res to ensure provisions for accommodating diverse
needs.

9. The National Treasury and Economic Planning proposed: that the word meaningful
should be defined to provide a threshold.

,r. Kenya Law Reform Commission proposed: to amend clause 6 (e) by inserting the
word "office" immediately after the word "public"

5. Kenya Law Reform Commission proposed: deletion of the word "decision" and
consider using a more specific term that aligns with the scope olpublic participation

6. Caucus on Disability Rights Advocacy and the United Disabled Persons of Kenya
(UDPK) proposed, need for inclusive and effective representation including the
recognition ofthe need for reasonable accommodation

z. Kiambu Joint CSOs proposed: inclusion of the word "accountability" to the list
provided in clause o (e) (e)

8. Kenya Devolution Civil Society Organizations Working Group proposed: inclusion
ofa section on;

(f) Interest and relevance ofstakeholders
9. The Nationa-l Treasury proposed: that the word "meaning{irl" should be defined to

provide a threshold
1O. Civil Society Parliamentary Engagement Network (CSPEN) proposed: insertion of a

new sub clause (s) to provide for components of meaningful public participation to
include;

(a) Clarity ofthe subject matter for the public to understand
(b) Structures and processes (medium of engagement) of participation that are

clear and simple
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(c) Opportunity for ba.lanced influence from the public in genera-l

(d) Commitment to the process
(e) Capacity to engage on the part ofthe public including that the public must

first be sensitized on the subject matter and
(f) Feedback on the input given, eventual outcome and how input influenced the

outcome of public participation.
11. Joint Kiambu CSOs proposed' an amendment to introduce a clause on sovereignty of

the people
t2. Strathmore Centre for Intellectual Property and Technology Law proposed: the

section to provide for factors to consider in determining "meaningful opPortunities
for public participation".

The Committee agreed with the following proposals made by the stakeholders;
a) The proposal that seeks to cater for the needs ofpersons with special needs.

b) The proposal in o (e) (g), that there is need to include timelines and notification
standards.

c) A threshold for the word "meaningful" to be provides since it will minimize
ambiguity and provide clarity ofwhat a meaningful opportunity is.

d) To the amendment of clause o (z) which will correct a grammatical error in the
Act

e) Insertion ofa word that will encompass the word decision in clause 6.

f) Inclusion ofthe word "accountability" in clause 6 for the purposes ofassigning
responsibility.

Clause z
I9. Kenya Law Reform Commission proposed: to amend clause 7 to read as follows;

where a member of the public or an entity elects to attend a public participation
exercise, the member ofpublic or entity has the right to;

(a) Make presentations orally or by way of written submissions to a state organ
or public olfice on the subject matter as may be determined.

14. Kenya Association of Manufacturers proposed, addition of sub clause (+) the
responsible authority shall institute measures to prevent undue influence, coercion
or manipuJation of participants during public participation

15. Caucus on Disability Rights Advocacy and the United Disabled Persons of Kenya
(UDPK) proposed: to amend clause ? (9) (b) as follows; attend a public participation
forum and make the presentation either orally, by way of written submission, by
Kenyan sign language or any other augmentative and alternative forms of
communication to a state organ or public office on the subject matter as may be

determined
16. We care Community Based Organization proposed: insertion of a new clause ? (2)

(d) as follows; a member of the public taking part in the decision making process

should be given feedback on the extent to which their submissions or views have

been considered or reasons for not being considered in giving effect to Article s5 (t)
(a) ofthe Constitution

17. Kiambu Joint CSOs proposed: insertion of a new clause 7 (z) (d) as follows; a

member ofthe public has a right to receive timely and suffrcient information prior to
the public participation at least two weeks before the public participation forum
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18. Civil Society Parliamentary Network (CSPEN) proposed: insertion of the following
additional rights under sub-clause (2);

(a) Making presentations without influence or interruptions by a state or public
olEcer

(b) Members of the public should also not face any sanctions for attending and
making submissions during public participation forums and

(c) The public shou.ld also be accorded adequate and reasonable time to make
presentations.

19. Civil Society Parliamentary Engagement Network (CSPEN) proposed: insertion of
the obligations of state organs and / or public officers in conducting public
participation such as establishment of proper structures for meaningful public
participation and the establishment of a monitoring and evaluation framework,
further, input by public or state officers shou.ld be limited to giving instructions and
/ or making clarifications on issues raised on the matter under consideration, lastly,
the amendment of sub-clause. e (b) to include that members of the public can also
make submissions through Kenyan Sign Language administered by qualified sign
language professionals

20. Kenya Devolution Civil Society Organizations Working Group proposed: new
insertion as follows; a member ol the public to be affected by the decision can be
consulted/ appear virtually, provision of adequate time to make submissions and
presentations, the public or entities should make presentations without state or
public ollice interference and without any sanctions from the state or public oflice or
political interference.

21. Dr. M.J. Okumu proposed: 2-5 minutes to be adequate per person. In the case of an
expert, time can be extended.

The Committee agreed with the following proposals made by the stakeholders;

a) The right to participate in public participation should not be mandatory.

b) The proposal providing for a safeguarding of public participation from
discriminatory, undue influence or manipulation by ensuring fair and unbiased
engagement.

c) Inclusion of virtual means of communications for purposes of Kenyans in
diaspora.

The Committee ddisagreed with the following proposals

a) Insertion of a new clause z (e) (d) since it would be difficult to implement
modalities offeedback mechanisms due to budget constraints.

b) The proposal ofz-s minutes is prescriptive.

Clause a
22. Civl, Society Parliamentary Engagement Network (CSPEN) proposed: insertion of

sub-clause (8) to highlight that the stated responsible authorities hold the power to
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delegate the performance ofthe duties within the Act to an offrcer with that specific
scope

93. Kiambu Joint CSOs proposed, establishment of an independent body to manage

public participation
2,i. National Treasury and Economic Planning proposed; that there is a need to include

accounting oflicers of the diflerent agencies and parastatals in government to be

responsible authorities
25. Kenya Law Relorm Commission proposed: deletion of a (t), deletion of the words

"Cabinet Secretaries" and replace with the words "a Cabinet Secretary
26. Kenya Association of Manufacturers proposed: that this clause be amended to

designate the specific roles, responsibilities and collaboration mechanisms between
responsible authorities

97. Kenya Devolution Civil Society Organizations Working Group proposed: to add the
authority ol County Assemblies in clause I (z), to substitute Cabinet Secretaries
with Permanent Secretaries in clause 8 (5), the government department to be

responsible for implementation ofthe law should be Public Service Commission and

not Ministry ofJustice, whereby the law custodian is the Attorney General.

a) The Committee agreed with the proposaj to correct the typographical error on the word
"Cabinet Secretaries" to "Cabinet Secretary".

b) The Committee disagreed with the proposal on Clause 8(6) provides that the County
Assembly Committee responsible for rules and procedure shall be the responsible
authority for the county assemblies.

Clause I
28. Kenya Association of Manufacturers proposed: to amend the clause as follows; (e)

the guidelines developed by a responsible authority under subsection (t) shall
include the requirements set out in the general guidelines lor public participation in
the in the schedule and sha-ll;

(a) Include specific requirements beyond what is required under the general
guidelines for public participation under the schedule and

(b) Provide for the manner in which any requirements of the specific or general
guidelines may be satisfied.

29. Attorney General proposed, redrafting of clause 9 to be amended to provide for
responsible authorities to develop operational or administrative guidelines

30. Dr. M.J. Okumu proposed, inclusion of a time frame within which to have such in
place which is six months

3 t. Caucus on Disability fughts Advocacy and the United Disabled Persons of Kenya
(UDPK) proposed a new sub clause I (c) provide specific guidelines on the
participation of persons with disabilities in accessible means of communication
including Braille, sign language or other appropriate means ofcommunication

92. The National Treaswy and Economic Planning proposed: introduction ofsub clause

9 (4) that provides as follows; where there is a conflict between the provisions ofthis
Act and any other written law, the provisions of this Act shall prevail

39. Kenya Law Reform Commission proposed, expound or delete sub clause (5).
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The Committee agreed with the following proposals made by the stakeholders;

a) The proposal to redraft ofclause s for clarity purposes.

b) The proposal ofparticipation ofpersons with disabilities should be adopted to allow
for inclusivity ofeveryone in the process.

c) The proposal providing that where there is conflict in the provisions ofthis Act and
any other written law, the provisions ofthis Act shall prevail.

The Committee disagreed with the proposal ofproviding a time frame of 6 months as it
was prohibitive.

MIN No,/DAA&GPC,/PB L/eoq*/ocs, ADJOTIRNMENT
The meeting was adjourned at one in the afternoon. (l.oo pm). The next meeting will be held at
,.oopm.

Signe

Hon. Daniel Epuyo Nanok, CBS, M.P.
Chairperson
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MIN NO/DAA&GPC/PBL/2o94/o.7Al, PRELIMINARIES
The meeting was called to order at two in the afternoon (2.00 p.m.).

MIN NO/DAA&GPC/PBL/9O24/OI9I CONSIDERATION OF THE MEMORANDA
ON THE PUBLIC PARTICIPATION BILL

The Legal Counsel took the Committee through the memoranda received from vartous
stakeholders on Public Participation Bil, 2023 as follows;

Title of the bill -

I. Kenya Devolution Civil Society Organizations Working Group proposed: amendment
of the name to "The Civic Education and Public Participation Btll 2023"

2. Joint Kiambu CSOs proposed: amendment on the title to include civic education.

Clause t
9. Council of governors proposed, an amendment of the long title as tollows "An act of

parliament to provide for a general framework for ellective public participation; to give
effect to the constitutional principles ol democracy and participation of the people as

provided for in the constitution, and for connected purposes

+. Kenya Devolution Civil Society Organizations Working Group proposed: amend long
title to include article tz+(c) and (d) ofthe Constitution ofKenya.

Clause 9
5. Kenya Devolution Civil Society Working Groups proposed: Cabinet Secretary means

the Cabinet Secretary responsible for public Service

6. Kenya Law Reform Commission proposed: amendment of the definition of "Cabinet

Secretary

7. Attorney General proposed: in definition of "Cabinet Secretary", consider revising to
align with Kenya Public Participatory Policy which identifies the Olfice of the Attorney
General as the lead agency in implementation ofthe Policy and in collaboration with the
Ministry responsible for devolution, is mandated to establish a multi sectoral
coordination framework for ensuring elfective public participation

8. Civil Society Parliamentary Engagement Network proposed: amendment of the
definition of Cabinet Secretary to be restricted to the Attorney Genera-l

9. University of Nairobi Women Economic Empowerment Hub proposed: amendment of
the definition of "public participation" to read as follows; public participation means the
qualitative and quantitative process through which the public are meaningfully engaged
in understanding and contributing to decision making processes by state organs and
public olfices at the policy making, law making and implementation level

to. We Care Community Based Organization proposed: amendment of the definition of
public participation to read as follows; public participation means the process through
which the public is fully engaged and involved in the formulating, understanding and
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contributing to the decision- making process and their views considered by state
organs and public oflices at the policy making, implementation and evaluation levels

11. Centre for Economic Governance proposed: amendment of the definition of public
participation to read as follows; public participation means the process through which
the public is engaged in understanding and contributing to decision making processes
by state organs and public ofiices at the policy making, law making implementation and
audit level

12. Civil Society Parliamentary Engagement Network (CSPEN) proposed: amendment of
the definition of public participation as follows; public participation means the process
where individuals and governmental and non-governmental groups are engaged and
influence decision making in policy, legislation, service delivery, oversight, audit and
developmental matters.

13. Joint Kiambu CSOs proposed: amendment of the definition olpublic participation as

follows; public participation in government is any process that involves members ofthe
public in government decision making

1,t. OIfice ofthe Attorney General proposed; amendment ofthe term public participation as
follows; public participation means the process by which citizens as individuals, groups
or communities take part in the conduct of public affairs, interact with the state and
other non-state actors to influence decision, policies, programs, legislations and provide
oversight in service delivery development and other matters concerning their
governance and public interest either directly or indirectly through freely chosen
representatives.

15. Dr. M.J. Okumu proposed: amendment of the definition of public participation by
inserting the word "genuine" immediately after the words "means the"

16. Kenya Devolution Civil Society Working Group proposed: amendment of the definition
of public participation to include planning, budgeting, monitoring, evaluation and
auditing as part of the decision making processes for citizen engagement in decision
making processes.

New Clause
17. National Gender and Equality Commission (NGEC) proposed: the word "access"

includes access to information and services, fittings, amenities, build environment and
infrastructure

18. National Gender and Equality Commission (NGEC) proposed, "access to information
includes braille, sign language, large texts, websites and local language

19. University of Nairobi Women Economic Empowerment Hub proposed: insertion of new
defi nition "meaningful participation

20. Attorney General proposed: insertion of the following new definitions as follows;
"individual" means any citizen or resident of the country, regardless of age, gender,
ethnicity, socia-l status or any other differentiating factor; "groups of individuals"
includes but not limited to, communities, associations, organizations and social
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movements; " legal person" includes an entity recognised by law with legal rights and
responsibilities such as a company, a non-profit organization and a trade union

21. Coast Civil Society Network for Human Rights proposed: insertion ofa new definition
as follows; "public" includes individuals, community group, civil society organizations
and businesses

22. Strathmore Centre for Intellectual Property and Technolog"y Law (CIPIT) proposed,
insertion ofa new definition "public awareness"

29. Kenya Climate Change Working Group proposed: insertion of a new definition "public"

2,!. Civil Society Parliamentary Engagement Network proposed: insertion of new
definitions as follows: "civil education" means the process of effectively imparting
information and creating awareness of decision making processes, legislations, public
policy, rights of the public and responsibilities of state organs and public olfices,
including how these rights and responsibilities are exercised and accessed by the public
and includes classroom based learning, informal training, experiential learning and
mass media campaigns.

Clause 4
25. Joint Kiambu CSOs proposed: amendment of clause.l,(a) as follows; add article t of the

Constitution as an object of the Act, amendment of +(d) to make clear that public
awareness includes civic education

26. We Care Community Based Organization proposed: amendment to read as follows; the
object of this act is to safeguard the sovereign power of the people of Kenya as

enshrined in article t ofthe Constitution

27. Civil Society Parliamentary Engagement Network (CSPEN) proposed: amendment to
include Article t?+ (c) and Article 184 (t) (c) of the Constitution among the Articles
that the Act intends to give ellect to under sub clause.r (a)

28. Caucus on Disability Rights Advocacy (CDRA) and the United Disabled Persons of Kenya
(UDPK) proposed: promotion ofinclusiveness in public participation for all persons and
in particular persons with disabilities

29. National Treasury and Economic Planning proposed: amendment of section + (a) by
providing for public participation in matters to do with the environment as provided for
in Article 6e (1) (d)

90. The Council of Governors proposed: give ellect to the principles ofpublic participation
as provide for Articles t (z)/ ro (q), ss,6e (l) (d), 118, r?5 (c) and (d), r84.(l) (c), roo,
20l (a) and 2ee (t) (d)

31. University of Nairobi Women Economic Empowerment Hub proposed: a new object to
give a prescribed legal framework lor public participation that is meaningful and
purposeful for the citizens ofKenya
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92. Kenya Devolution Civil Society Organizations Working Group proposed: to include
civic education as an objective lor enabling or promotion of public participation also
insertion ofa new provision on guiding principles as follows;

(a) That public participation shall be a two-way process with feedback to citizens given
on decisions made actions taken and results achieved by the county government

(b) That public participation shall be a continuous process and not a one-time event
(c) That the public communities and organizations that shall be affected by a decision

shall have a right to be consulted and involved in the decision making process
(d) Provisions of timely and relevant information accessible to all members of the

public so that they are aware and can engage in decisions that allect them
(e) Adherence to the principles under Article lo and chapter six ofthe Constitution
(f) Adherence to the principles of public participation prescribed by section 87 of the

County Government Act and any written law and
(g) Promotion ofsustainable decisions recognizing needs and interest ofall participants

including decision makers.
Clause 5

99. Joint Kiambu CSOs proposed amendment to clause 5 as follows; without prejudice to
the genera-lity of section 5, each state organ or public office shall facilitate public
participation in governance on matters including:

formulation of policies
budgeting and financial management
law making processes or
any other matter as may be prescribed in the regulations.

94. Kenya Devolution Civil Society Organization Working Group proposed amendment to
paragraph a, b and c as follows;

(a) Formulation and implementation of policies
(b) Planning, budgeting and financial management
(c) Making and implementation of laws and a sub -clause,
(d) To provide for public participation in oversight processes including financial

audits and overall service delivery processes
(e) Rename clause 5 (d) to s (e)

35. Civil Society Parliamentary Engagement Network (CSPEN) proposed; insertion of a

. new scope of application- vetting of select State offrcers
96. Strathmore Centre for Intellectual Property and Technology Law (CiPIT) proposed;

insertion of a new scope o[ appiication (d) - the scope of application to include the "the
implementation of functions that are far reaching on the public communities and
organizations"

57. Kenya Law Reform Commission proposed; amendment of clause 5 to incorporate the
full cycle ofgovernment action, scope to include,

(a) Implementation on policies
(b) Review or reform oflegislation
(c) Development and implementation on government programmes and

projects and

(")
(b)
(")
(d)

a

a
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(d) Implementation of government projects

9s. With prejudice to the generality of section 3, each state organ or public oflice shall
facilitate public participation on matters relating to:

(a) formulation of poiicies
(b) budgeting and financial management
(c) law making processes or
(d) any other matter as may be prescribed in the regulations

Committee Observations and resolutions
Following the deliberations, the Committee agreed with the following proposals made by the

stakeholders;

Agreed with:

t. The clarification ofthe role ofthe Attorney General in clause 2

2. To add a-ll constitutional provisions that make mention ofpublic participation

3. Inclusivity of persons \l'ith disabilities through proper through proper infrastructure
and braille and sign language

.!. Use of the word "individual" which provides clarity to the definition of public
participation

5. Defining the word "meaningful "as this will minimize ambiguity and provide clarity ol
what a meaningfui opportunity is.

6. There is need to isolate all constitutional provisions that deal with public participation
and add them to the objects ofthe Act.

Disagreed with:
Following the deliberations, the Committee disagreed with the following proposals made by
the stakeholders;

l. Inclusion ofthe Civic education in the title of the bill as this will broaden the scope of
public participation and that the Constitution of Kenya does not provide for Civic
education;

2. Replacement ofAG with a Cabinet Secretary, since the AG is in charge and lead agency
in the implementation of the Act

s. This is because measuring qualitative and quantitative factors in public participation can
be challenging. However, it is important to note that the terms "qualitative" and

"quantitative" are more commonly associated with data processing and may not be
directly relevant to the public participation process.

.1. Involvement of the public in the auditing process will be costly due to budget
constraints

5. Inserting the word "genuine" in the title of the bill, "Public Participation," does not
clarify what qualifies as genuine action in public participation.

I

t

t
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o. The proposd to involve of the public in planning, budgeting, monitoring and evaluation
processes would be costly due to budget constrrints

7. The proposal to include words 'public awareness" since the words are unnecessary to
the definition

8. Involvement of the public in budgeting is not cost effective and obviously a tedious
process

IYIIN NO/DAA&GPClPBLl9o94lo9o: ADJOURNMENT
The meeting war adjourned at four in the afternoon. (4.oo pm). The next meeting to be held on
Saturday I ebr tl at lO.

Signed Date

Hon Daniel Epuyo Nano\ CBS, IU.P.
Chaitperson

a
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MINUTES OF THE 4TH SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD AT HILTON GARDEN INN HOTEL,
MACHAKOS COUNTY ON FRIDAY, 99RD FEBRUARY, zOA4 AT 9.OO AM.

PRESENT

l. The
2. The
s. The
+. The
5. The
6. The
/. lne
8. The
g. -fhe

lo. The
11. The
t2. The

Ilon
I-Ion
I{on
Hon
Hon
Hon
Hon
Hon
IIon
Hon
I{on
Hon

Ms. Lucy Kimathi
Ms. Ella Kendi
Ms. Fidlizah S. Mrvagogo
Ms. Marlene Ayiro
Ms. Deborah Mupusi
Mr. Silas Korir Lomutut'
Mr. Stanley l,agat
Ms. Juliet Minayo
Mr. Meldrik Sakani
Ms. kah Memsap

I)r'incipal Clerk I
Clerk Assistant I
Clerk Assistant III
Principal Legal Counsel II
Media Relations II
Research Oflicer III
Serjeant- At- Arms
Offrce Assistant
Audio OIEcer
Attachee

Daniel Epuyo Nanok, M.P. - Chairperson
(Eng.) John Kilagu Chege, M.P.- Vice Chairperson
Moses Malulu Injendi, M.l'.
Charles Onchoke Mamwacha, M.P.
George Gachagua, M.P.
John Waluke Koyi, M.P.
(Dr.) John Ariko Namoit, M.P.
Rindikiri Mugambi Murrvithania, M.P.
Anthony Kenga Mupe, M.P.
Abdirahman Mohamed AMi, M.P.
Phelix Odiwtror Khodhe, M.P.
Talib Ahmed Abubakar, M.P.

APOLOGIES

t. The Hon. Mohamed Mohamed Ali, M.P.
2. The Hon. Raphael Sauti Wanjala,
s. The Hon. James Gakuya Mrvangi, M.P
+. The Hon. Timothy Wanyonyi Wetangula, M.P
5. The Hon. Oscal Kipchumba Sudi, M.P.
6. The Hon. Adams Kipsanai Korir, M.P.
7. The Hon. Josses Kiptoo Lelmegit, M.P.
a. The Hon. Kitilai Ole Ntutu, M.P.
9. The Hon. Suzanne Ndunge Kiamba, M.P.

IN- ATTENDANCE

SECRETARIAT

a

l.
2.

3.

+.

5.

6.
i.
8.

9.
lo

MIN NO,/DAA&GP /PBL/905,4/OI5I PRELIMINARIESC
The meeting was called to order at thirty- minutes past nine in the morning (9.3o a.m.),
followed by a word ofprayer and introductions thereafter.
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2093
Ms. Mallene Ayiro, Principal l,egal Counsel, took the Committee through the brief on the
Public Palticipation Bill, 2o29 in which she stated as follows; -

t. Public participation is a fundamental dimension ofdemoclacy and alloivs for rvide-sector.
consultation on nlattel's olnational impoltance before fundamental decisions are made.

2. I'ublic participation is a plocess that provides individuals with an opportunity to
inflLrence and implove the qualities of decisions made and also allorvs for bettel policy
outcomes.

s. The legal right to palticipate is rvell grounded in international conventions and
covenants that folm part ofour larvs rvhich include the Universal Declalation of I{uman
Itights (UI)IIR) the International Covenant on Civil and political Rights, (lCCPR),
Convention on the Rights ol'Persons rvith Disabilities, the Afi.ican Charter. on I{uman
and people's rights (ACI IPR) ivhose tenets ar.e acceptable wor.ld over.

4. -fhe Public Participation Bitl, qo2g sought to provide a legal I'r.amervork for. eftbctive
public participation. The Bill thelefore proposes to provide a mechanism to facilitate
ellective and coordinated public participation.

Comparative analysis from different jurisdictions: -

N NO/DAA& P /PBL/ soe4/ or BRIEF ON THE PUBLIC PARTICIPATION BILL,

In South Ali'ica Public participation is regalded as the cor.nerstone for democr.acy and
service delivery. Public participation is the plocess by which Parliament and provincial
legislatures consult rvith the people and interested ol aflected individuals, organizations
and government entities befole making a decision. (S.A) the fi.amewor.k is more specific
to legislatures and is known as the Legislative Sector Public Participation Framework,
which has become the overalching guideline setting out the norms and standards of
Public participation. There is in place a budgetary as well as a human resource
allocation to ensure this constitutional visions of Public participation is r.ealized.
In Uganda- Article ss ofthe Constitution ofUganda gualantees citizen participation by
providing that every Ugandan has the right to participate in the aflair.s of government,
and to influence government policies. Article,ll guarantees the right of access to
information, which is an essential plecondition for participation. The Constitution
further provides that the local government systent is aimed at decentr.alization and
ensuring people's participation and democratic contlol in decision-making. However,
there is no standalone legislation on public participation in Uganda.
The the United Kingdom has in the past decade seen a tremendous amount of
government sponsoled activity to increase the involvenrent of people in decisions,
policies and services in public lilb. For a numbel of reasons UK gover.nment, at all
levels, have committed publicly to increasing the involvement and emporverment of
ordinary citizens.

Overview of the Bill: -

5. Clause z provides fol the definition oftelms.
6. Clause I plovides for the application ofthe Act.
7. Clause 4 provides for objects of the Act which is to enhance, promote and facilitate

public participation in governance processes and in particular to give elfect to the
plinciples ofpublic participation as provided lor in the Constitution; pl.omote democracy
and participation of the people in accordance w.ith Article lo of the Constitution;
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promote tl'ansparency and accountability in decision making; and enhance public

a.*ur"n"r. and promote pttblic participation in govet'nance processes'

8. Clause 5 provid-es for the scope ofpublic participation

;. ai;;;; i irouia". r.. tn".."i"t irp'uti" p^articipation A state organ or public office is
- 

,"qui."d io provide .easonable and meaningfrl-opportunities fol public participation.

lo. Cl;;." ; p.it ides for the rights ofa membJr o^f tire public in public participation'

Ir. clause 8 provides ro,l'it.,J d"t"r.ination of the r.esponsible authority.^ This section
- 

J"t"r-in"" u'hat body is the responsible authority fol the put'poses ofthe Act

r2. Clarrse 9 provides f., ;"'i;iiJ participation. guidelines. Thi responsible. authority is

required to develop guialfi'"t fo' undettukiig prrblic participation in the respective

institution.
13. al;;.; lo provides for the publication ofspecific. public participation guidelines

l+. clause l l provides ro.-ii.Jr"irr provisions rvhile clause 12 plovides for preparation of

the financial lePolts
t5. Clause t3 provides Ibr the general penalty-and cla.use l4 the regulations.to be.made by

the Cabinet secretar.y. tlr"'.Jr"aui" trigirtignts the factors to be considered in public

participation, access to fttblic participati"ott 
-processes' notice and access to information

fol public ParticiPation.

Committee observations

Following the deliberations, the Committee made the following observations-

i. Public participation in Kenya is presently anchored in the Constitution among the

national values and principles 
'of 

gon'etnat'te and attendant provisions of the

constitution. ro gir,"'"fr"a[ to thoi provisions the state organs have oLrtlined

modalities fat' .o'Jutting public paliicipation eg Parliament standing Orders

outlines tt" p.o"".J-Uo*'"v'er., there is no clear', cioss-cutting, and multi-sectoral

fr.amework th"t g;;;;blic'participation in Kenya and_ has therefore resulted in

the inconsistenciin the conduct ofpublic participation in Kenya'

ii. Enacting the proposed larv without amendments would be overly restrictive and

prohibitive, -"r.i"g ii diffi"'lt to implement even in an ideal situation Therefole' it

is necessat'y for th! Committee to piopose variotts amendments to ensure the law is

practical and can be eflectively implemented'

iii. Countries like the United Kingdom, South Africa and Uganda conducts public

participation effectively despite not having a larv in place'

ir'. The policy on Public Participation. wa1 approved bv 
!h.e 

Calin11 I::,:?-':' 
tt *"'

necessary fo, tt 
" 

Conrtnitteeio be briefedon the prlvisions of the policy in order to

imProve the ProPosed bill'

ADJOURNMENT
(rs.oo pm). The next meeting to be held in theMIN NO/DAA&GPC/ PBL/9oq,4 / ot 7:

The meetin
afternoon.

was adjourned at one P.m.

Signed.......

,.11
o"t........... /..1 1 JoJ

Hon. Daniel EPuYo Nanok, CBS' M'P'
ChairPerson
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MINUTES OT THB 2ND SITTING OII THE COMMITTBE ON PARLIAMBNTARY
BROADCASTING AND LIBRARY HELD IN COUNTY HALL MINI CHAMBER,
PARLIAMENT BUILDINGS ON THURSDAY, STII FEBRUARY,2024 AT T().()O AM.

PRESENT

1. The Hon. Daniel Epuyo Nanok, M.P. - Chairpcrson
2. The Hon. Charles Onchoke Mamwacha, M.P.
3. The Hon. Moses Malulu Injendi, M.P.
4. The Hon. George Gachagua, M.P.
5. The Hon. Talib Ahmed Abubakar, M.P.
6. The Hon. (Dr.) John Ariko Namoit, M.P.

APOLOGIES

l. The Hon. (Eng.) John Kiragu Chege, M.P. - Vice Chairperson
2. The Hon. Mohamed Mohamed Ali, M.P.
3. The Hon. Raphael Sauti Wanjala,
4. The Hon. Timothy Wanyonyi Wetangula, M.P
5. The Hon. James Gakuya Mwangi, M.P
6. The Hon. Adams Kipsanai Korir, M.P.
7. The Hon. Anthony Kenga Mupe,M.P.
8. The Hon. Oscar Kipchumba Sudi, M.P.
9. The Hon. Phelix Odiwuor Khodhe, M.P.
10. The Hon. Suzanne Ndunge Kiamba, M.P
I l. The Hon. John Walike Koyi, M.P.
12. The Hon. Rindikiri Mugambi Murwithania, M.P.
13. The Hon. Kitilai Ole Ntutu, M.P.
14. The Hon. Josses Kiptoo Lelmengit, M.P.
15. The Hon. Mohamed Abdi Abdirahman, M.P.

IN. ATTENDANCE

SECRETARIAT
1. Ms. Ella Kendi
2. Ms. Fidlizah S. Mwagogo
3. Mr. Peter Barasa
4. Mr. Silas Korir Lomutur
5. Mr. John Nduaci
6. Leah Memsap

MEMBERS OF THE PUBLIC
1. Dr. M. J. Okumu
2. Mr. Gitungo Kamere
3. Mr. Beqjamin Mwamburi
4. Mr. Akal Simba
5. Mr. Ephraim Makada
6. Ms. Vivian Wanjiru
7. Ms. Victoria Justus
8. Ms. Judy Mwaniki

Clerk Assistant I
Clerk Assistant III
Legal Counsel II
Research Offrcer III
Serjeant- At- Arms
Attachee

Advocate
Civil Society Parliamentary Engagement Network
Civil Society Parliamentary Engagement Network
Kenya Youth Federation
Kenya Youth Federation
Institute of Public Finance (lPF)
Institute of Public Finance (IPF)
Health NGOs Network
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9. Mr. Jacob Ngumi
10. Ms. Seline Achieng
I l. Ms. Brenda Nabututu
12. Ms. Sharon Musakali
13. Mr. Leonard Kahumo
14. Mr. Kenneth Wangai
15. Ms. Emily Serah
16. Ms. Sarah Nduku
17. Ms. Janet Mutuku
18. Ms. Faridah Chemutai
19. Ms. Eunice Ngui
20. Mr. Keli Christant Musyoka -

Health NGOs Network
Women Challenged to Challenge
Women Challenged to Challenge
Health NGOs Network
Maendeleo ya Vijana wa Kenya
Women Challenged to Challenge
Centre for Economic Govemance
Health NCOs Network
Women Challenged to Challenge
Health NGOs Network
Health NGos Network
Young Professionals Development

AGBNDA
I . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitting
3. Matters Arising
4. Public hearings on Public Participation Bil1,2023.
5. Any other Business
6. Adjournment and date ofthe next meeting

MINNO/DAA&GPClPBLl2024l006: PRELIMINARIES
The meeting was called to order at twenty-five minutes past ten in the moming (10.25 a.m.),
followed by a word of prayer and introductions thereafter. The agenda of the meeting was
adopted having been proposed by Hon. Talib Ahmed Abubakar, M.P. and seconded by Hon.
Moses Malulu Injendi, M.P.

The Chairperson in his opening remarks, welcomed the Members of the Committee and the
members of the public and further emphasized on the need for involving the public in law
making process. In addition, he encouraged the members of public to share their opinions and
suggestions so as to enhance the draft law.

MIN NO/DAA& GP CIPBLI2O24 I OO7 : CONFIRMATION OF THE MINUTES OF
THB PREVIOUS MEETINGS

There were no minutes for confirmation.

MINNO/DAA&GPC(PBL|2024(008: SUBMISSIONS FROM THE STAKEHOLDBRS
AND THE PTIBLIC

The stakeholders and members ofthe public made a presentation oftheir submissions as follows;

l. Submissions by Dr. M.J. Okumu, an Advocate
He proposed that; -

i. Civic education for the public should be done by Parliament since it is the custodian
ofthe bill

ii. Insertion of the word "genuine" just before the word process, should be included in
the definition ofpublic participation bil[.
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iii. Clause 6 in the conduct of public participation, sufficient notice of 24-21days should
be given to the public in advance, sufficient distribution ofdocuments should also be

done,
iv. Clause 9 and l0 that the Committee to should look into the implementation of the bill

within the six-month period after gazzettement
v. That a minimum of 1-2Yo of the national budget and 3-5Vo from the county

government to be allocated to cater for expenses incurred during public participation
exercise

vi. A minimum of three announcements should be made in the local dailies to invite
members of the public for the public pa(icipation and can include; chamas, women's
groups, youth groups, people with disabilities, registered whatsapp groups and bunge

la wananchi and
vii. Clause 13, that a minimum of one million shillings should be set as the penalty

instead of the three hundred thousand shillings that has been proposed

2. Submissions by Civil Society Parliamentary Engagcment Nehvork(CSPEN)
They proposed that CSPEN is a forum for non-state actors bringing together civil society
organizations, professional associations whose programme involve working with the legislature.

It was further stated that the submissions incorporate views ofthe several partner organizations.
Their proposals were as follows; -

ll.

Clause 4
iii. insertion of Arti cle 174C and Article 184 lC of the Constitution among the articles

that the Act intends to give effect to under sub clause 4 (a). These articles highlight
public participation as an object of devolution and as a key principle in the
govemance of urban areas and cities.
Clause 5

iv. Insertion of vetting processes of select state officers to be involved in public
participation

Clause 2

insertion ofa new definition of the word'tivic education" because civic education
is crucial for effective public participation in decision making within a democratic
society.
Insertion of the definition of "interested pa(y" to ensure that public participation
proceedings include all persons notjust a cross-section ofthe public

Clause 6
Insertion of sub-clause (3) to highlight components of meaningful public
participation

Clause 7
vi. proposed the insertion of additional rights under sub-clause (2): that no sanctions

should be made to members of the public for attending and making their
submissions; that the public be provided with ample time to make their
submissions; that sign language be included in the proposed bill. This will ensure

that that the citizens express themselves freely.
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Clause 8
vii. Insertion of sub-clause (8) to highlight that the stated responsible authorities hold

the power to delegate the performance of the duties within the Act to an officer
with that specific scope or any other officer within the entity/body.

Clause I2
viii. Amend the clause to include a summary of the number and nature of public

participation meetings, immediate output and outcomes form the public
involvement and an update on the future steps or progress of the matters under
consideration.

ix. Clause l3: that the bill must clearly define fines to the public

General public participation guidelines
x. On factors to be considered, introduce a new sub-clause under guideline I

"reasonable accommodation that persons with disabilities may require to
participate meaningfully, including qualified sign language, interpreters, physically
accessible infrastructure and documents provided in braille/large prints"

xi. On proposed notice, ensure that adequate notice has been defined to avoid abuse,

an insertion of social media platforms as place for publication and distribution of
notices.

xii. Define clearly what amounts to adequate notice to avoid abuse
xiii. Amend guideline 5 to provide atleast 14 days as the timeline for the publishing and

distribution of relevant information.
xiv. Amend guideline 9 to specify what constitute disruptive behavior and what should

happen ifa public official causes it.
3. Submissions by Institute of Public Financc:

(i) That public participation is entrenched in the law as a national value and principle
ofgovemance and should therefore be funded adequately

(ii) That adequate notice of 14-21 days to be given to the public to make their
proposals and submissions to Parliament

(iiD That the public get feedback on their input through their submissions within a
proposed timeline and

(iu) That the public participation reports be uploaded for the public to interact with the
documents.

4. Submissions by Kenya Youth Federation:
(D Inclusion ofthe word genuine in the definition ofthe term public participation
(ii) That the definition of the term public participation should be simplified to a

language that the public can understand
(iii) That instead ofa definite time frame, they proposed use ofa figure that is inclusive

ofgender, people with disabilities and races and
(iv) Clause 10, include other variants of communication to ensure inclusivity of

persons with disabilities

5. Submissions by Hcalth NGOs Nchvork:
(i) Amend the title of the bill to "the civic education and public participation bill,

2023
(ii) Change the long title ofthe bill to include Article 174(c) (d) of the Constitution
(iii) Amend the definition of CS to provide that the CS is responsible for

implementation is CS for public service
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(iv) Amend definition of public participation to include monitoring, planning,
budgeting, evaluation and auditing

(v) Include an additional abject ofthe bill on civic education
(vi) Clause 6 include a section on interest and relevance ofstakeholders

(vii) Clause 12, to include the word 'all' to ensure that all reports for all public
participation are availed

(viii) That adequate notice of 14-21 days to be given to the public to make their
proposals and submissions to Parliament,

(ix) That the bill should include sign language and a local national language,
(x) That placement and custodian of the public participation bill should be the

Cabinet Secretary in charge of Public Service
(xi) That virtual participation ofKenyans in diaspora should to ensure inclusion of all

Kenyans
(xii) That the word confidentiality should be removed as part ofthe guidelines
(xiii) Include a redress mechanism and a section on feedback

6. Submissions by Women rvith Disabilitics:

Proposed accommodation for persons with disabilities in sign language and braille,
both small and large print.

7. Submissions by Centre for Economic Governance:

I That there should be annual reports prepared with information on the process and
summary of outcomes of the public participation and
Add section 9 to include, complaints, redress and mechanisms.ll.

Committcc observations

The committee deliberated on the submissions and made the following observations-

l. Inclusion ofthe word "genuine" in the definition ofthe word public participation bill will
not enhance the definition as it is difficult to determine what amounts to genuine public
participation;

2. On the proposal to cap the budget for public participation atl-2%at national level and 3-
5%o at lhe county level, the Committee disagreed with the proposal stating that the budget
allocated might be inadequate or more than what is required and that the determination of
the required financial resources is at the discretion of the individual state organ/public
office

3. There is need to include other forms of communication for instance, sign language braille
and social media for inclusivity

4. Civic education is a key component in meaningful public participation as it will ensure

that the public is well informed on laws and procedures such as budget making processes.

Committee Resolution

The Committee resolved to subsequently hold a retreat from 22nd to 25ft February , 2024 lo
analyze the memoranda received from the stakeholders and consider the draft report on the Bill.
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IVIIN NO/DAA&GPC/PBIfi024I009: ADJOURNMEI{T
Thc meeting was
be held on notice.

ix minutes past one p.m. (13.46 pm). The next meeting to

.Dete l.p.l.ap..r*Signed

Hon. Daniel Epuyo Nanok, M.P.
Chairperson
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MINUTES OF THE lST SITTING OF THI COMMITTBE ON PARLIAMONTARY
BROADCASTING AND LIBRARY HELD
PARLIAMENT BUILDINGS ON TUBSDA

IN THD MINI.CHAMBER, COUNTY HALL,
Y,7rII FEBRUARY,2024 AT 10.00 AM.

PRESENT

1. The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. Charles Onchoke Mamwacha, M.p.
3. The Hon. Mohamed Abdi Abdirahman, M.p.
4. The Hon. Moses Malulu Injendi, M.P.
5. The Hon. George Gachagua, M.P.
6. The Hon. Josses Kiptoo Lelmengit, M.P.

APOLOGIES

1. The Hon. (Eng.) John Kiragu Chege, M.P. - Vice Chairperson
2. The Hon. Mohamed Mohamed Ali, M.p.
3. The Hon. Raphael Sauti Wanjala,
4. The Hon. Timothy Wanyonyi Wetangula, M.p
5. The Hon. James Gakuya Mwangi, M.p
6. The Hon. Adams Kipsanai Korir, M.p.
7. The Hon. Anthony Kenga Mupe,M.p.
8. The Hon. (Dr.) John Ariko Namoit, M.p.
9. The Hon. Oscar Kipchumba Sudi, M.P.
10. The Hon. Phelix Odiwuor Khodhe, M.p.
I 1. The Hon. Suzanne Ndunge Kiamba, M.p
12. The Hon. John Walike Koyi, M.P.
13. The Hon. Rindikiri Mugambi Murwithania, M.p.
14. The Hon. Kirilai Ole Ntutu, M.p.
15. The Hon. Talib Ahmed Abubakar, M, p.

IN- ATTENDANCE

SECRETARIAT
l. Ms. Ella Kendi
2. Ms. Fidlizah S. Mwagogo
3. Mr. Silas Korir Lomutur
4. Mr. Peter Barasa
5. Mr. Rodgers Kilungya
6. Ms. Faith Makena
7. Ms. Leah Memsap

Stakeholders
l. Ms. Emily Chweya
2. Ms. Olivia Simiyu
3. Ms. Ann Saruni

Clerk Assistant I
Clerk Assistant III
Research Officer III
Legal Counsel II
Audio Officer
Serjeant-at-arms
Attachee

Director Legal Services
Senior Parliamentary Counsel
National Housing Corporation
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ACENDA
I . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the previous sitting
3. Matters Arising
4. Mccting rvith the Principal Sccretary, the National Trcasury; thc Solicitor Gcneral;

and the Chicf Executivc Officcr, I(enya Larv Reform Commission to consider the
Public Participation Bill, 2023.

5. Any other Business
6. Adjoumment and date of the next meeting

MIN NO/DAA&GPCtPBLlz0z4l00r: PRELIMINARIES
The meeting was called to order at twenty-five minutes past ten in the morning (10.25 a.m.),
followed by a word of prayer. The agenda was adopted having been proposed by Hon. Charles
Ochonke, MP and seconded by Hon. Mohamed Abdi Abdirahman, M.P.

Further, the Chairperson informed the Members that the Principal Secretary, the National
Treasury had sent a letter dated 5th February, 2024 informing the Committee that he was out of
the Country on official duties and that a written a memorandum would be submitted for
Committee's consideration.

MIN NO/DAA& GP CIPBLI2O24|OO2 : CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

There were no minutes to confirm.

MIN NO/DAA&GPCIPBL/20241003: SUBMISSION FROM THE OFFICE oF THE
ATTORNEY GtrNERAL AND DEPARTMET.IT OF
JUSTICE

Ms. Emily Chweya, the Director Legal Services in the Office of the Attorney General and
Department of Justice appeared before the Committee on behalf of the Solicitor General and
briefed the Committee as follows; -

1. Public participation in Kenya is govemed by the Constitution and several Acts of
Parliament including the County Govemments Act, 2012, Statutory Instruments Act,
2013, and the Public Finance Management Act, 2012.

2. Upon review of various court cases that dealt with the question of public participation
they have noted that the cases recommend public participation should take into account
key principles of inclusivity, ttransparency, accessibility, timing, reasonableness,
meaningfu[, effectiveness, Sufliciency of Information, Legal and Ethical Frameworks

3. The Cabinet approved the Kenya Public Participation Policy, 2023 on the l6tr'May,2023
which establishes comprehensive standards for citizen engagement in national and county
governance. It provides a framework to coordinate public participation and fulfil
constitutional requirements for development and governance processes.
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Further, the proposed amendments to the Bill were summarized as follows;

4. Revise the definition of Cabinet Secretary to align it with the Kenya Public Participation
Policy which identifies this office as the lead agency in the implementation of the policy
and in collaboration with the Ministry responsible lor matters related to devolution, is
mandated to establish a multi sectoral co-ordination framework for ensuring effective
public participation. Further, Court rulings have established that the Attorney General is
not a Cabinet Secretary, and their role doesn't involve ministerial responsibilities
typically associated with the title.

5. Deletion of the tenn "Cabinet Secretary" in Clause 2. Instead, the term ,,Attorney

General" should stand alone. This aligns with Article 156 of the Constitution, the Office
of the Attorney General Act No 49 of2012, and the Interpretation and General Provisions
Act, which clearly outline the Attorney General's specific role and responsibilities. By
making this change, we ensure accurate and consistent terminology within the legislation.

6. Aligning the definition of "public participation" set out in the Kenya policy on public
Participation which states as follows; "public participation" means the process by which
citizens, as individuals, groups or communities take part in the conduct of pubtic affairs,
inleracl with the state and other non-state actors lo inJluence decisions, policies,
programs, legislation and provide oversight in seryice delivery, development and other
malters concerning their governance and public interest either directly or indirectly
t hro ugh fre e ly c ho s e n repre s entdt ive s ".

7. Amend clause 12 of the Bill, by including in the annual reports to Parliament or the
County Assemblies, information on: Pubtic Notification Mechanisms; public
Participation Budget; Disaggregated Participation Data and Modalities of Engagement.

8. Harmonising the responsibilities of the Cabinet Secretary under clause l4 and those of
responsible authorities under clause 9. Clause 9 mandates responsible authorities to
develop guidelines for unde(aking public participation in their institutions while clause
l4 mandates the Cabinet Secretary to develop regulations for implementing the Bill.

9. Include a clause on dispute resolution.

10. Include a clause under the Schedule on General Public Participation Guidelines on Non-
discrimination and Accommodation. This ensures meaningful participation of all societal
actors.

ll. The bill to mandate the deliberate inclusion of diverse groups, pa(icularly those most
vulnerable to discrimination and historical exclusion, such as minorities, marginalized
communities, women, youth, older adults, and children. In this regard, its proposed
insertion ofa clause to read;

"A state organ or public office shall incorporate the perspectives and participation of
diverse groups, particularly those most vulnerable to discrimination and historical
exclusion, such as minorities, marginalized communities, women, youth, older adults,
people with disabilities, and children".

12. Harmonize the provisions of the Bitl with the Kenya public participation policy,
specifically the co-ordinating mechanism for Ministries, Departments and Agencies
(MDAs), county governments and non-state actors in facilitating effective public
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participation and a monitoring and evaluation framework to determine the effectiveness
of the public participation process.

13. Establish the Office of the Registrar of Public Participation who develops and co-
ordinates the regulatory framework for public participation, monitors public participation
activities, and reports to Parliament on the effectiveness of public participation processes
by State organs or the establishment of an independent oversight body with diverse
representation. This body should draw members from relevant government entities,
including the Kenya National Commission on Human Rights (KNCHR) and one or two
civil society organizations with recognized expertise in public participation.

Committee Observation

l. The Cabinet approved the Kenya Public Participation Poticy, 2023 on the l6t1' May,2023
which establishes comprehensive standards for citizen engagement in national and county

governance.

2. The definition of the word "Cabinet Secretary" as proposed in the Bill may pose a

challenge in identifying the particular state officer to be designated as the Cabinet

Secretary.

MIN NO/DAA&GPClPBLl2024l004: ANY OTHER BUSINESS

Public Hearings on the Public Participation Bill, 2023: The meeting was informed that the

Committee was scheduled to undertake public hearings on Thursday, February 8th'2024 from
lOam and therefore the Members were urged to avail themselves for the meeting.

MIN NO/DAA&GPC|PBL|2024/0052 ADJOURNMENT
The meeting was adjoumed at twenty-two minutes past eleven p.m. (11.22 am). The next

meeting will be held o ursda 8d Fe ry,2024.

Signed ....Date........ tulclata

Hon. Daniel Epuyo Nanok, M.P.
Chairperson
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MINUTES OF THE 24TII SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN MEDIA CENTRE, PARLIAMENT
BUILDINGS ON TUESDAY,2STII NOVEMBER,2023 AT I2.OO NOON.

PRESENT

l. The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. John Waluke Koyi, M.P.
3. The Hon. Rindikiri Mugambi Murwithania, M.P.
4. The Hon. Charles Onchoke Mamwacha, M.P
5. The Hon. Kitilai Ole Ntutu, M.P.
6. The Hon. Mohamed Abdi Abdirahman, M.P.
7. The Hon. Talib Ahmed Abubakar, M.P.

APOLOGIES

l. The Hon. (Eng.) John Kiragu Chege, M.P. - Vice Chairperson
2. The Hon. Mohamed Mohamed Ali, M.P.
3. The Hon. Raphael Sauti Wanjala,
4. The Hon. Moses Malulu Injendi, M.P.
5. The Hon. Timothy Wanyonyi Wetangula, M.P
6. The Hon. James Gakuya Mwangi, M.P
7. The Hon. Adams Kipsanai Korir, M.P.
8. The Hon. Anthony Kenga Mupe,M.P.
9. The Hon. Josses Kiptoo Lelmengit, M.P
10. The Hon. (Dr.) John Ariko Namoit, M.P.
I l. The Hon. Oscar Kipchumba Sudi, M.P.
12. The Hon. George Gachagua, M.P.
13. The Hon. Phelix Odiwuor Khodhe, M.P.
14. The Hon. Suzanne Ndunge Kiamba, M.P

SECRETARIAT
I . Ms. Ella Kendi
2. Ms. Brigitta Mati
3. Mr. Enock Manwa
4. Mr. Silas Korir Lomutur

Clerk Assistant I
Legal Counsel I
Clerk Assistant III
Research Officer III

AGENDA
I . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the 2l't meeting
3. Matters Arising
4. Consideration of the Public Participation Bill, 2023
5. Any other Business
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6. Adjoumment and date of the next meeting

MINNO/DAA&OSC(PBL/20231112: PRELIMINARIES
The meeting was called to order at twenty-five minutes past noon (12.25 p.m.), followed by a
word of prayer. Following that, the Chairperson welcomed the Members and further urged them
to go through the Public Participation Bill,2023 for better understanding ofthe provisions ofthe
bill.

MIN NO/DAA&OSC/PBL/2023/I I 3: CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

The agenda was deferred.

MIN NO/DAA& OSC IPBLI2O23I II 4 : CONSIDERATION OF PUBLIC PARTICIPATION
BILL,2023

The Chairperson invited the Legal Counsel to brief the Committee on the remaining clause by
clause analysis of the Public Participation 8i11,2023. The Committee was briefed on the
provisions of the bill in which they proposed the following amendments; -

Clause 13 provides a general pcnalty. The Committee had observed that the penalty was too
lenient and suggested that the measures be put in place as a deterrent by including procedural
nullification and individuals taking personal responsibility. It was therefore proposed a penalty
of a fine not exceeding Ksh. 500,000 or imprisonment for a period ofsix months, with any action
taken declared null and void.

Clause 14 provides for Regulations. The Committee agreed with the provisions of the clause

The Committee agreed with the Schedule as provided for in the bill

MIN NO/DAA&OSC/PBL/2023/Il5: ANYOTHERBUSINESS

Submission of memoranda and Public Hearings on the Public Participation Bill, 2023

The Meeting was informed that the Committee had received written submissions liom thirteen
(13) stakeholders following an advertisement placed in locat dailies on 25s October,2023 on
public participation. Further, it was resolved that the public hearings be undertaken during the

last week of January, 2024.

MIN NO/DAA&OSC/PBLl2023ltr6z ADJOURNMENT
The meeting was adjourned at a quarter to two p.m. (1.45 pm). The next meeting was set to be
held on not

Signed.. [.!tr=: Date ,6+ Docp-lx',..Lu_J,l:

Hon. (Eng.) John Kiragu Chege, M.P.
Vice- Chairperson
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MINUTES OF THE 23RD SITTING OF THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY HELD IN MEDIA CENTRE, PARLIAMENT
BUILDINGS ON TUESDAY, TTII NOVEMBER,2023 AT 10.30 AM.

PRESENT

l. The Hon. Daniel Epuyo Nanok, M.P. - Chairperson
2. The Hon. (Eng.) John Kiragu Chege, M.P. - Vice Chairperson
3. The Hon. Moses Malulu Injendi, M.P.
4. The Hon. John Waluke Koyi, M.P.
5. The Hon. Timothy Wanyonyi Wetangula, M.P
6. The Hon. Josses Kiptoo Lelmengit, M.P
7. The Hon. Kitilai Ole Ntutu, M.P.
8. The Hon. Mohamed Abdi Abdirahman, M.P.
9. The Hon. Suzanne Ndunge Kiamba, M.P
10. The Hon. Talib Ahmed Abubakar, M.P.

APOLOGIES

l. The Hon. Mohamed Mohamed Ali, M.P.
2. The Hon. Raphael Sauti Wanjala,
3. The Hon. James Gakuya Mwangi, M.P
4. The Hon. Adams Kipsanai Korir, M.P.
5. The Hon. Rindikiri Mugambi Murwithania, M.P
6. The Hon. Anthony Kenga Mupe,M.P.
7. The Hon. Charles Onchoke Mamwacha, M.P
8. The Hon. (Dr.) John Ariko Namoit, M.P.
9. The Hon. Oscar Kipchumba Sudi, M.P.
10. The Hon. George Gachagua, M.P.
I l. The Hon. Phelix Odiwuor Khodhe, M.P.

SECRETARIAT
l. Ms. Ella Kendi
2. Brigitta Mati
3. Mr. Enock Manwa
4. Mr. Silas Korir Lomutur

Clerk Assistant I
Legal officer I
Clerk Assistant III
Research Officer III

AGENDA
I . Preliminaries

i) Prayers
ii) Adoption of the Agenda

2. Confirmation of the Minutes of the 186, l9h'206 and 21$ sittings
3. Matters Arising
4. Consideration of the Public Participation Bill, 2023.
5. Any other Business
6. Adjoumment and date of the next meeting
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MINNO/DAA&OSC|PBL|2O?3l106:. PRELIMINARIES

The meeting was called to order at twenty-five minutes past l0 O'clock (10.25 a.m.), followed
by a word of prayer. Thereafter, the Chairperson welcomed the Members to the meeting.

MIN NO/DAA&OSClPBLl2023ll07: ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed and seconded by Hon. Moses
Malulu Injendi, M.P and Hon. Kitilai Ole Ntutu, M.P., respectively.

MINNO/DAA&OSC/PBL/2023/108: CONFIRMATION OF THE MINUTES OF
THE PREVIOUS MEETINGS

I . Minutes of the Eighteenth Sitting held on l Tth August,2023 were confirmed as true
records of the proceedings having been proposed by the Hon. Kitilai Ole Ntutu, M.P and
seconded by the Hon. Moses Malulu Injendi, M.P.

2. Minutes of the Nineteenth Sitting held on l3th September,2023 were confirmed as true
records of the proceedings having been proposed by the Hon. Josses Kiptoo Lelmengit,
M.P and seconded by the Hon. Talib Ahmed Abubakar, M.P.

3. Minutes of the Twentieth Sitting held on 28th September,2023 were confirmed as true
records of the proceedings having been proposed by the Hon. Timothy Wanyonyi
Wetangula, M. P and seconded by the Hon.Moses Malulu Injendi, M.P.

4. Minutes of the Twenty First Sitting held on 3'd October,2023 were confirmed as true
records ofthe proceedings having been proposed by the Hon. Talib Ahmed Abubakar, M.
P and seconded by the Hon.Moses Malulu Injendi, M.P.

MINNO/DAA&OSCiPBL/2023/109: MATTERSARISING

Minutes of the 20th Sitting
Uzrler MIN.NO/DAA&OSC/PBLl2023 194 on Matters Arisin g

The Committee was informed that Hon. Charles Onchoke, MP and Hon. Josses Lelmengit
participated in the Africa Internet Summit that was held in South Africa from 26th to 30'
September,2023. Further, the meeting was informed that Hon. George Gachagua, MP and llon.
(Dr) John Ariko, MP attended the l8th Annual Meeting of Intemet Governance Forum that was
held in Kyoto, Japan from 8th to I 2'h October, 2023.

Minutes of 2llt Sitting
Under MIN NO/DAA&OSC lPBLl2023 /105 on visit to the Kenya National Archives and
Documentation Service

It was noted that there is need for an engagement belween the Committee, Library Department
and the Kenya National Archives and Documentation Service to explore ways of enhancing the
parliamentary [ibrary and learning facilities.

t
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MIN NOiDAA&OSC/PBL/2023/Il0: BRIEFING BY LEGAL COUNSEL ON
PUBLIC PARTICIPATION BILL,2O23

The Chairperson invited the Legal Counsel to brief the Committee on clause by clause analysis
of the Public Participation Bi11,2023. The Committee was briefed on the provisions of the bill in
which they proposed the following amendments; -

l. Clause 2: provides for the definition of critical terms. The Committee proposed that
clause 2 be amended as follows;
In the definition of the term "Cabinet Secretary" by deleting the words "and includes"
and substituting therefor the word "or" to provide clarity on the clause.

2. In the definition of the term "Public Participation "by deleting the word "are" and
substituting therefor the word "is" for the purpose of clarity Clause 3 provides for the
application ofthe Act

3. Clause 4 provides for objects of the Act which is to enhance, promote and facilitate
public participation in governance processes and in particular to give effect to the
principles ofpublic participation as provided for in the Constitution.

4. Clause 5 provides for the scope ofpublic participation

5. Clause 6 provides for the conduct of the public participation. It was proposed that Clause
6 (2) be amended by inserting the word "office" immediately after the word "public" to
correct a typographical error.

6. Clause 7 provides for the rights of a member of the public in public participation. That
clause 7(l) be amended by defining the term "entity" which is a new term in the bill

7. Clause 8 provides for the determination of the responsible authority. That clause 8 (1) be
amended by deleting the words "the purposes of this Act" and substituting therefor the
word "developing guidelines". This is to provide that each authority shall be responsible
for developing their specific guidelines.

8. Clause 9 provides for the public participation guidelines

9. Clause l0 provides for the publication ofthe specific public participation guidelines

10. Clause ll provides that a state organ or public oflice shall provide the necessary
resources and shall include in its annual estimates provisions for expenses for purpose of
undertaking public participation.

I l. Clause l2 provides that each state organ or public office shall prepare an annual report on
public participation at the end of each financial year containing a description of any
complaints made against the institution in respect ofpublic participation.

12. Clause l3 provides for a general penalty. The Committee observed that the penalty was
too lenient and proposed that the measures to be as a deterrent by including nullification
of the process and individuals to take personal responsibilities. Further, it was proposed
the word "no" be deleted to correct a typographical error.

3



MINNO/DAA& osctPBLn023nll : ADIQUBNMENE
The meeting was adjoumed at twelve minutcs past noon (12.12 pm). The next meeting was set to
be held on notice.

Signed Date *.k.*a...

Hon, @ng.) John Kiragu Chege, M.P.
Vice- Chairperson
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ANNEXURE 3: ADVERTISEMENTS INVITING THE
PUBLIC TO SUBMIT MEMORANDA
ON THE BILL AND TO UNDERTAKE
PUBLIC HEARINGS



DAILY TfAIIOI{ FRIOAY, JANUARY 26, 2024 I
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THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 4l 842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna6oarlia ment.go-ke

narl iament.so-ke/the-nation al-assemblv

When rcplying, please quote
Ref: NA/DAA&GPCIPB&L2024(01)

Dr. Chris K. Kiptoo, CBS
Principal Secretary
The National Treasury
Treasury Buildings, Harambee Avenue
NAIROBI

30rh January,2024

Hon. Shadrack J. Mose
The Solicitor General
The State Law Oflice
Sheria House, Harambee Avenue
NARIOBI

Mr. Joash Dache, MBS
Chief Executive Offi cer/Commission Secretary
Kenya Law Reform Commission
Reinsurance Plaza,3d Floor, Taifa Road
NAIROBI

Dear

RE: MEETING WITH THE COMMITTEE ON PARLIAMENTARY
BROADCASTING AND LIBRARY TO CONSIDER PTJBLIC PARTICIPATION
BILL,2023 (National Assembly Bill No. 52 of 2023 )

a

The Committee on Parliamentary Broadcasting and Library is established pursuant to Standing
Order 2l2D of the National Assembly Standing Orders, and mandated to la ler alia, advise the
House on matters related to public participation.

The Public Participation Bill,2023 was read a First Time on Thursday, l2s October 2023 and
refered to Committee for consideration and reporting to the House. Pursuant to the provisions
of Article I t8(lXb) of the Constitution and Standing Order 127(3), the Committee is in the
process of carrying out public participation on the said bill.

ln this regard, the Committee has resolved to invite you as one of the key stakeholder for a
meeting to submit your memoranda on the bill (copy attached). The meeting will be held on
Wednesday 7th February,2024 in the Mini-Chamber, County Hall, Parliament Buildings
as per the schedule below-

No. Institution Time
I The National Treasury l0.30am - I l.3Oam
1 The State law office I l.3Oam - l2.30pm
3 Kenya Law Reform Commission l2.30pm - l.30pm



CopiesofthebillmaybeobtainedfromtheParliamentarywebsite:
www.parliament.go.ke/the-national-assembly/house-bus inesVbi I ls'

Our liaison ofliccrs on this matter arc Ms. Ella Kendi, who may be contactod on Tel. No. 0716

698 rl99 or email address ella.kendi@parliament.eo.ke and ll[s. Fidlizah Mwagogo on Tel.

No. 0712994726 or cmalt addrcs fidlizah.mwagogo@perl!ry0leqL9. )

Copy to:

Yours

JEREI\IIAH NDOIVIBI, MBS
For: CLERKOF NATIONAL ASSEMBLY

Prof. NJuguna Ndung'u, CBS
Thc Cabinct Sccretary
The NationalTrcasury and Economic Planning

Trcausry Buildings
Harambee Avenue

NAIROEI

Hon. Justin B,N. Muturi, EGH
The Attorney Gencral
Thc Statc Law Office
Shcria Housg Harambee Avenue

NAIROBI t

)
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REPUBLIC OF KENYA
THE NATIONAL TRXASURY AND ECONOMIC PLANMNG

'lblegraphic Addl.ess: 2292 1

tinance - Nairobi
tAx No.310833
-lelephoic. 2252299

When R.piyinS Please Quote

Ref: NT/LECAV761 rY

Clerk of the National Assembl'y
P.O. Box 41842-00100
Nairobi

THE NATIONAI TRIASURY
P O BOX 30007 - O0rO0

NAIROBI

Date: 5'h February, 2024

a

Dear.

R[: MEETING WITH THE COIVINIITTEE ON PARLIAMENTARY
BROADCASTING AND LIBITARY TO CONSIDER PI-'BLIC
I'ARTICIPATION BILL,2023 (National .{ssembly Bill No. 52 of 2023)

Reference is made to a letter Ref. NA/DAA&GPC/PB&L 2024(01) dated 30'r' Janrrary,
2024 requesting the National Treasury lor input on the National Assembly Bill No. 52 ol
2023.

This is thelefbre, to subnrit our colnments as requested.
\

Yours. S....o- BL

Sa son P. Wang si, OGW
PRINCIPAL ADMINISl'ITATIVI SBCIT[,TARY

p O Bo;: 4iEriz, i.,r7!i!i(:r,

FOR PIIINCIPAT, SECRETARY/NATIONAL TRtrASURY

u / FEB zr!;t,..
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REPUBLIC OF KENYA
THE NATIONALTREASURY & ECONOMIC PLANNING

It is noted that the Bill only applies to the National Government and not
the County Government. We propose that considering that Counties have
developed their respective public participation laws, there is need for this
Bill to recognise the existence of the public participation laws and ensure
that this Bill serves as an overarching national law. Further, there is need

to ensure that the County specific laws align with the national law. To
carter for this proposal, we propose that the following section should be

added:
'(l) This Act serves as a national law and applies to both the National
Government and the Counties. All Public Parlicipation laws enacted by
Counq, Governments pursuant to Artic'le 196 of the Constitution, shall
within six (6) months of commencement of this Act, be aligned with the
provisions of this Act.
(2) Where there is a conJlict between the provisions of this Act and any
other written law, the provisions of this Act shall prevail'.

SATO Reference/Section Issue Recommendati on/Proposal
1 Title Constitutional

provisions on
public
participation

add Article 69(1)[d).

2 Section 4-
Objects of the Act

Section 4(a)
add Article
6e(11[d).

Section
6e(1 ) [d)

4(a) add Article

This section encourages public
participation on environment

, Section 6 -
conduct of public
participation

A state organ
or )udtic
officer shall
provide
reasonable
and
meaningful

We note the threshold for
reasonable is defined whereas
meaningful is not defined

the word 'meaningful' should
be defined or a clear threshold
provided

llr.e--'



SNO Recommendation/Pro osalIssueReference/Section
oppoftunltles
for public
participation

Need to include the Accounting
Officers of the different
agencies and Parastatals in
Government.

4

it is noted that the Bill seems is

a national law as it includes
both national and county
government agencies. There are

some country governments
such as Nairobi CountY, EIgeYo

Marakwet, alreadY have Public
Participation laws. There is

need for a provision on the
alignment of the countY sPecific
laws with the national law. We

propose amending Section 9(4)
to include provide that 'where

there is a conflict between the
provisions of this Act and anY

other written law, the Provisions
of this Act shall prevail'.

Section 9t4)
developntent of
specific public
participation
guidelines

Section B -

specific public
participation
guidelines
developed by
a responsible
authority

5

There is need for an

institutional arrangement
within the responsible ministrY
and the County Government
that monitors the
implementation of this law.

6

SCHEDULE
GENITRAL PUBLIC PARTICIPATION GUIDELINES S'9 (2)

2lPage



I
SnlO Reference/Section Issue Recom mendati on/Proposal

7 1. Factors to be

considered
add identiff people to be

affected or likety to be affected.

8 2 A State Organ
or public
office shall
give the
public
adequate
notice
make
input
issue

to
their

on the

the words 'adequate notice' are
ambiguous. There is need to
provide the notice period bY

deleting the words 'adequate
notice' and replace with the
words 'ac least twenty-one (21)
days' notice'.

In 2(2) add 'social media
handles', so as to be able to
reach the youth.

9 2(2) In 2(2) add
handles', so as

reach the youth.

'social media
to be able to

10. 4 In 4, delete the words'adequate
notice' and replace with'at least
tw enty - on e (2 1 ) day s' notice'.

11. 5-Acess to public
information

In 5(1) (a), we propose that You
add'social media handlers"

3lPage
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REPUBI-IC OIT KENYA

OFFICE OF TIIE ATTORNEY-CENERAI-
&

DEPARTMENT OF JUS'I'ICE

A4

4
Our Ref: AC/LDDI 5O9 5/ 1 I 28
Your Ref: NA/DAA&C PC/PB &U 2O24(O1l

Mr. Samuel Njoroge, CBS
Clerk of the National Assembly
Clerk's Chambers, National Assembly
Parliament B uild ings
P. O. Box 41842-00100
NAIROBI

7th Febtuary, 2O2
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RE: MEETINC WITH THE COMMITTEE ON PARLIAMENTARY BROADCASTINC AND
LIBRARY PUBLIC PARTICIPATION BILL, 2023 BY HON. DANIEL EPUYO
NANOK, (NATIONAL ASSEMBLY BILL NO.52 OF 2023)

Reference is made to your letter under Ref. N.4/DAA&C PCIPB&U2O24\O1) dated
30'r)anuary, 2024 requesti.Lig our comments. on the proposed Public Participation Bill,
2023, sponsored by Hon. , Daniel Epuy6 Nanok, MP, Chaii, of the Committee on
Parlianrentary Broadcasting and Library, in a mgeting scheduled for the 7'h February,
2024 in the Mini-Chamber. Coi.rnty F1;ill, Parliament Buildings.

We have noted the.contents of your letter and 'ihe accompanying Bill and note as
follows-

'l . Public participation in Kenya is go'tTerned by the Constitution and sevelal
Acls of Parliament incluCing the Counw Covernnrents Act. :/.O12, Statutory
lnstruments AcL,,2013, and the Public ljinance Management r\ct, 201 2.

2. The provisions of thelconstitJtion that provide ior public participation inclutle:
(a) Arlicle '10 

;i2)'(a) which provides that the national values and principle:' of
governance, include; democracy and participation of the people;

(b) Article 69 (1) (d) which provides that the State should encourage public
participation in the management, protection, and conservation of th(.r
environment;

(c) Article 118(l) which provides that Parliament should openly conduct rls
business, and its siftings and those of its conrnrittees should be held in
public; and facilitate public participation and involvement irr the legislative
and other business of Parliament and its commirtees;

(d) Article 174 (c) which provides that the objects of devolution are to give
powers of self-governance to the people and enhance their participation in
the exercise of such powers in decision-making;

(e) Article 1 84 (1) (c) which provides that national legislalion shor.rld provide fr-rr
the governance and management of urban areas and cities and should, in

SHERIA HOUSE. HARAMBEE AVENUE
P () Box40 ) r 2-001 00, NAIROBI, KENYA. TEL: +2 54 20 222.7 461/2251355,'01tt91455 t5/'07i2s2e9y5

I-MAIL: n'f. rhlel.w.liceadkenv! so k. WEBSITE:w$ irtomcv-rcn.{l do ke

DEPARTN1EN
CO.OPERATIVEBANKHOUSE, HAILLESELLASIE AVENUEI',

E-MAIL: l9g!@)jati!!sqk

lS0 9001 :200t C.rlJi.t

1 0F iuslrcE
O Box ,6057io?00, Najrobi-Xcnyr TEL
WEDSITE: ur$Li!$i!!4!.k9

Nairobi 212,1029/ 22403J7
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particular provide for participation by residents in the govenrance of urban
areas and crties;

r0 Article 196 (1)which states tnat a Countv Assembly sllould cpenly conduct
its husiness, and hold its sittings and tho:;e of its committees, irr public; arrd
facilitate- public participation and invr;lvement in the legislatlve and f,ther
business of the assenrbly and its cornmittees;

(g) Article 201 (a) whict, provides .rat ther.? should be openness and
acc,:'untabi I ity, incltrding publ ic participairon in financial matters;

(h) Article 232 (1, (dl which provides that lhe values anti principles of public
service include ihe inv<,lvr:ment ot the people in the process of
policymaking and transparencv and provision to the public cf timely and
accurate information; an

(i) Paragraph 14 ol Part 2 <.r[ tlre I ourth Schedule which states that the functions
and powers of tlre c,:ru,rty government are to coordinate and ensure tlre
participation of communities rn Bovernance; and that C(luntres are also to
assist comrr,unitics to de',relop the adnrinistrative capacitv to enhance their
exercise of power and participatic,n rn sovernance at the local level.

We:lso wish to bring to your atlenticn that the Cabinet approvec'! the Kenya Public
Participation ?clicy,2023 on the lbih \Aa',,2023. The objectives c'rf the Pr..,licy are to set
sta'rda.ds for effr,i.trve puhlic participation and ro:establish a framervork fo' the
m.,naFem(irt .rno c,rord inalir-';: of pubiic pailicipitir-:r r'i (enya. I ccpy is encio-;{\'l tbi
evrc ,-ti rctbtutce
'l l.rr P{)li(.,/ soti ('r.r: .r\ipr,rr'altin!: C1'nltr'..h:n5ivp 2i.r4i CCr..)iren! sl1r;r13,115 f(rr .r, tivr aetl
nrc.rnir:gful public parricipation tcr tl,e nation.rl anrl ;olrnty goVeinnt(,nts anc i;rc.,icles a

f1;111,..,'7v6rri1 [nr llir'. crxirciiha t ir,n of Lrublic partic!pai'ion in orcler to fulfil conslilrrlional
re:;uircm.i.rt.i on ciii:en engagernenr.iri devek;pmerrt ancl govctnanr;'e plocesses in the
country . r' 'r . .

The Pllic-v has ni.re specific objectiVes which affect both-levels'"cf, gcvernment, namelv,
to : "-,

la) ensure r;itizens iontinually access timely iriformatiori,on public issues in
a language dnd format that is easyto understand; : '

i[r provrde : framework frrr coorilination and enabling er]\/ironment for
agencier involveC in civic education;

' rc) undeftal(e coorciinated ancl integratecl capacity truirdinB towards
empow''ring responsiblt cilizens and putrlic institutions;

(d) pro:'noti, effectrve public participation rn plahning, lludgetihg and
inrpiemr:ntation of apprc'ved nians aird budgets;

(e) pronrote e{fective participation of rnint>riires and margirrali;zed groups at
all levels;

(0 guaranree adequate. secure and sustainable fundin3 for public
participafiofi;-

/g)pro!'not€j well-resourceC, ut'dared and effectiveli' :mplemented
rnorritor,ng, evaluation ancj iearnirg syslenrs for public pa.ticipation;

ih) promote responsive, f'-rnr-rionai arrd ti,nely feedbar:k and reoorting
mechan'sms in ordcr to iruild confidcrr<:o in p.rrblic pa!tiiiDati3n process
and.

ii) llromotr elfcctive harrdIi:rg oi r:ornplaints.

r, r1iavl rli 1f;c foregoinl3, rnre lvislr to advige as {olicws--

1 Iri lF,('rle(inirion ot tl.x) Cabinet Sscrctary. tl.r1-'5ponsor of rhe Bill nid), cr'osider
r{^/tr;,Fq tlte deiinitiorr tt.r al;gtr it witl, th,'- (gr.,ya Publi. Drrtt.:patio,-r Poi:CV



which identifies this Office as the lead agency in the implementation of the
Policy and in collaboration with the Ministry responsible for matters related to
devolution, is mandated to establish a multi sectoral co-ordination framework for
ensuring effective publ ic participation.

2. The sponsor of the Bill may consider aligning the definition of "public
participation" set out in the Kenya Policy on Public Participation which is-

"public participation" means the process by which citizens, as individua/s,
groups or communities take part in the conduct of public a{fairs, interact
with the state and other non-state actots to influence decisions, policies,
programs, legislation and provide oversight in service delivery
development and other matters concerning their govemance and public
interest either directly or indirectly through freely chosen representatives".

3. The sponsor of the Bill may consider harmonising the responsibilities of the
Cabinet Secretary under clause 14 and those of responsible authorities under
clause 9. Clause 9 mandates responsible authorities to develop guidelines for
undertaking public participation in their institutions while clause l4 mandates
the Cabinet Secretary to develop regulations for implementing the Bill. Noting
that the Statutory lnstruments Act, 2013, defines a statutory instrument to include
both regulations and "guidelines, we propose for.clause 9 to be redrafted to
provide for the responsible authorities to develop operational or administrative
guidelines.

4. The sponsor of the.'bill may considei'including a clause on dispute resolution.
The policy recognises that the,various eitities Iestiblished under lhe Constitution
and other legislaiicinjshould . tiandle pu6lic complaints and recommends the
strengthening of th6se inititutions to enab-le them carry to out their functions

5. The sponsor of,thg Bil.! may considqq fi4imonising the proiisions of the Bilt with
the Kenya Public/Participatign Policy, specifically lhe ccordinating mechanism
for Ministries,- De'partmenls a'rtd.Agencies (MDAs),-county governments and non-
state actors ih -faiilitqting effective public/.participation I and a monitoring and
evaluation frarhework to determine the effictivenbss of thb public participation
process. The apprpach adopted by the Office of the Prirle Cabinet Secretary and
this Office in this regard. was the establishment of the Office of the Registrar of
Publlc Participation who develops ahd co-ordinates the regulatory framework for
public participation, monitors public participation activities, and reports to
Parliament on the.effeitiveness of public participation processes by State organs.

We trust that this is in order.

I Ylivt L." --'
Maryann Njau-Kimani. EBS
SENIOR DEPUry SOLICITOR CENERAL
FOR: SOLICITOR{ENERAL

Copy to: Hon. J. B. N. Muturi ECH
Attorney-Ceneral



OFFICE OF THE ATTORNEY GENERAT & DEPARTMENT OF JUSTTCE

DATE: 7TH FEBRUARY, 2024

TO: THE CHAIRPERSON

THE COMMITTEE ON PARLIAMENTARY BROADCASTING AND TIBRARY

RE: MEETING WTH THE COMMITTEE oN PARTIAMENTARY

BROADCASTING AND .IBRARY PUBTIC PARTICIPATION B!LL, 2023 BY

HON. DAN|ET Epuyo NANOK (NAT|ONAI ASSEMBIY Btr[ NO.52 OF

2023)

The National tusembly vide a letter under Ref No: NA,TDAA& cpC/pB&L/2024(01)

dated 30th January, 2024 requested our comments on the proposed pubric

1



ParticiPation Bill, 2023, sponsored by Hon' Daniel Epuyo Nanok MP' Chair of

thecommitteeonParliamentaryBroadcastingandLibrary,tna
meeting

scheduled for the 7th February ' 2024 in the Mini-Chamber' County Hall'

Parliament Buildings

We have noted the content of the communication and we wish to respond as

follows-

1. Public participation in Kenya is governed by the Constitution and

several Acts of Parliament including the County Governments Act' 2012'

Statutory lnstruments Act' 2013' and the Public Finance Management

Act,2012.

2 The provisions of the Constitution that provide for public participation

include:

(a) Article 1O (2) (a) which provides that the national values and principles

of governance include; democracy and participation of the people;

2



(b)Article 69 (1) (d) which provides that the State should encourage public

participation in the management, protection, and conservation of the

environment;

(c) Article 118(1) which provides that Parliament should openly conduct its

business, and its sittings and those of its committees should be held in

public; and facilitate public participation and involvement in the

legislative and other business of Parliament and its committees;

(d)Article 174 (c) which provides that the objects of devolution are to give

powers of self-governance to the people and enhance their

participation in the exercise of such powers in decision-making;

(e) Article 184 (1) (c) which provides that national legislation should

provide for the governance and management of urban areas and cities

and should, in particular provide for participation by residents in the

governance of urban areas and cities;

(0 Article 196 (1) which states that a County Assembly should openly

conduct its business, and hold its sittings and those of its committees,

IN public; and facilitate public participation and involvement in the

legislative and other business of the assembly and its committees;

3



(g) Article 201 (a) which provides that there should be openness and

accountability, including public participation in financial matters;

(h) Article 232 (1) (d) which provides that the values and principles of

public service include the involvement of the people in the process of

policymaking and transparency and provision to the public of timely

and accurate information; an

(i) Paragraph 14 of Part 2 of the Fourth Schedule which states that the

functions and powers of the county government are to coordinate and

ensure the participation of communities in governance; and that

Counties are also to assist communities to develop the administrative

capacity to enhance their exercise of power and participation tn

governance at the local level.

3. We have also reviewed various court cases that dealt with the question of

public participation and note that the cases recommend public

participation should take into account the following key principles-

(a) lnclusivity Public participation should be open to all individuals and

groups who are affected by or interested in the issue at hand. lt should

actively seek to include diverse voices and perspectives, including those

of marginalized or vulnerable communities

4



(b) Transparency: The process of public participation should be

transparent, with clear information provided about the issue, the

decision-making process, and the outcomes.

(c) Accessibiligr lnformation and opportunities for participation should be

accessible to all, regardless of socioeconomic status, education, or

physical abilities. This includes providing materials in multiple

languages and formats and ensuring physical accessibility.

(d) Timing: Public participation should be carried out early in the decision-

making process when options are still open for discussion and

consideration. lt should also be ongoing and not limited to one-time

events, allowing for continuous feedback and adaptation.

(e) Reasonableness: There is need to ensure that the public participation

undertaken is acceptable to a reasonable person. The reasonableness

of the public participation is determined from time to time based on

individual circumstances as there is no standard way of carrying out

public participation.

(f) Meaningful: Public participation should be real and not a mere

formality undertaken as a matter of course

5



(g) Effectiveness: The public participation carried out should be able to

achieve a desired outcome.

(h) Sufficiency of lnformation: Participants should have access to

sufficient and accurate information about the issue to make informed

contributions. This may include providing educational materials, expert

briefings, and access to relevant data.

(i) Legal and Ethical Frameworks: Public participation should be guided

by legal and ethical frameworks that protect the rights of participants

and ensure the integrity of the process

4. We also wish to bring to your attention that the Cabinet approved the

Kenya Public Participation Policy,2023 on the 16th May,2O23. The Kenya

Public Participation Poliry (Sessional Paper No. 3 of 2023) aligned with the

Constitution, establishes comprehensive standards for citizen engagement

in national and county governance. lt provides a framework to coordinate

public participation and fulfil constitutional requirements for development

and governance processes. The objectives of the Policy are to set

standards for effective public participation and to establish a framework for

5



the management and coordination of public participation in Kenya. A copy

is enclosed for ease of reference.

5. The Policy sets out overarching comprehensive and coherent standards for

active and meaningful public participation for the national and county

governments and provides a framework for the coordination of public

participation in order to fulfil constitutional requirements on citizen

engagement in development and governance processes in the country.

6. The Public Participation Bill of 2023 arrives at a critical juncture, building

upon the foundation laid by the Kenya Policy on Public Participation. While

the Policy sets guiding principles, the Bill offers a crucial step forward by

translating those principles into concrete legal requirements and

enforcement mechanisms.

7. The Policy has nine specific objectives which affect both levels of

government, namely, to:

(a) ensure citizens continually access timely information on public

issues in a language and format that is easy to understand;

(b) provide a framework for coordination and enabling environment

for agencies involved in civic education;

7



(c) undertake coordinated and integrated capacity building towards

empowering responsible citizens and public institutions;

(d) promote effective public participation in planning, budgeting and

implementation of approved plans and budgets;

(e) promote effective participation of minorities and marginalized

groups at all levels;

(f) guarantee adequate, secure and sustainable funding for public

participation;

(g) promote well-resourced, updated and effectively implemented

monitoring, evaluation and learning systems for public

participation;

(h) promote responsive, functional and timely feedback and reporting

mechanisms in order to build confidence in public participation

process a nd;

(i) promote effective handling of complaints.

ln view of the foregoing, we wish to advise as follows-

8. ln the definition of the Cabinet Secretary the sponsor of the Bill may

consider revising the definition to align it with the Kenya Public
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Participation Poliry which identifies this Office as the lead agency in the

implementation of the Policy and in collaboration with the Ministry

responsible for matters related to devolution, is mandated to establish a

multi sectoral co-ordination framework for ensuring effective public

participation. Further, Court rulings have established that the Attorney

General is not a Cabinet Secretary, and their role doesn't involve ministerial

responsibilities typically associated with the title

9. To address this discrepancy, it's crucial to remove the "Cabinet Secretary"

definition from Clause 2. lnstead, the term "Attorney General" should stand

alone. This aligns with Article 156 of the Constitution, the Office of the

Attorney General Act No 49 of 2012, and the lnterpretation and General

Provisions Act, which clearly outline the Attorney General's specific role

and responsibilities. By making this change, we ensure accurate and

consistent terminology within the legislation.

10.The sponsor of the Bill may consider aligning the definition of "public

participation" set out in the Kenya Poliry on Public Participation which is-

"public participation" means the process by which citizen, as

individuals, groups or communities take paft in the conduct of public

affairs, interact with the state and other non-state actors to influence

9



decisiont policieg programt legislation and provide oversight tn

serutce deliveryt development and other matters concerning their

governance and public interest either directly or indirectly through

freely c h os en represe n ta tives ".

11.The sponsor of the Bill may consider including the definition of the

following terms-

(a) lndividuals: Any citizen or resident of the country, regardless of age,

gender, ethnicity, social status, or any other differentiating factor.

(b) Groups of individuals: This can include, but is not limited to,

communities, associations, organizations, and social movements.

(c) Legal persons: This includes entities recognized by law with legal rights

and responsibilities, such as companies, non-profit organizations, and

trade unions.

12.The sponsor of the Bill may consider expanding clause 12 of the Bill, by

including in the annual reports to Parliament or the County Assemblies,

information on:

10



(a) Public Notification Mechanisms: Understanding how the public ts

informed about opportunities to participate is crucial for assessing the

inclusivity and reach of the process. This information helps identify

potential gaps and improve notification strategies.

(b) Public Participation Budget: Disclosing the budget allocated for public

participation promotes transparency in resource allocation and allows

evaluation of the resources invested in engagement efforts.

(c) Disaggregated Participation Data: Collecting data on participants

disaggregated by sex, county, age, and disability allows for analysis of

inclusivity and identification of groups potentially underrepresented in

the process. This data is crucial for designing targeted outreach, and

ensuring participation reflects the diversity of the population.

(d) Modalities of Engagement Specifying the various methods used to

engage the public (e.g., surveys, public hearings, online forums, citizen

juries) provides valuable insights into the effectiveness and reach of

different approaches. This allows for comparative analysis and tailoring

future engagement strategies to specific contexts and audiences. This

enhanced transparency measure will help ensure accountability,

monitoring and effectiveness of public participation efforts.

11



13.The sponsor of the Bill may consider harmonising the responsibilities of

the Cabinet Secretary under clause 14 and those of responsible authorities

under clause 9. Clause 9 mandates responsible authorities to develop

guidelines for undertaking public participation in their institutions while

clause 14 mandates the Cabinet Secretary to develop regulations for

implementing the Bill. Noting that the Statutory lnstruments Act, 2013,

defines a statutory instrument to include both regulations and guidelines,

we propose for clause 9 to be redrafted to provide for the responsible

authorities to develop operational or administrative guidelines.

14.The sponsor of the Bill may consider including a clause on dispute

resolution. The policy recognises that the various entities established under

the Constitution and other legislation should handle public complaints and

recommends the strengthening of these institutions to enable them carry

to out their functions optimally.

15.The sponsor of the Bill may consider including a clause under the Schedule

on General Public Participation Guidelines on Non-discrimination and

Accommodation. This ensures meaningful participation of all societal actors.

16.The proposed law should mandate the deliberate inclusion of diverse

groups, particularly those most vulnerable to discrimination and historical
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exclusion, such as minorities, marginalized communities, women, youth,

older adults, and children. ln this regard insert a clause to read;

V state organ or public office shall incorporate the perspectives and

particrpation of diverse group; particularly those most vulnerable to

discrimination and historical exclusion such as minoritie, marginalized

communitie5 women, youtfi older adults, people with disabilitie1 and

chi/dren".

17.The sponsor of the Bill may consider harmonising the provisions of the Bill

with the Kenya Public Participation Policy, specifically the co-ordinating

mechanism for Ministries, Departments and Agencies (MDAs), county

governments and non-state actors in facilitating effective public

participation and a monitoring and evaluation framework to determine the

effectiveness of the public participation process.

18.We propose the establishment of the Office of the Registrar of Public

Participation who develops and co-ordinates the regulatory framework for

public participation, monitors public participation activities, and reports to

Parliament on the effectiveness of public participation processes by State

organs or the establishment of an independent oversight body with

diverse representation. This body should draw members from relevant

13



government entities, including the Kenya National Commission on Human

Rights (KNCHR) and one or two civil society organizations with recognized

expertise in public participation.

19.This independent oversight mechanism would facilitate coordination,

transparency, and accountability in public participation efforts. By providing

expert guidance and monitoring compliance, it would ultimately encourage

responsible decision-making that reflects the diverse perspectives of all

stakeholders

20.The body's core functions may be-

(a) Monitoring compliance with established public participation

standards.

(b) Providing expert advice to government agencies and civil society on

effective public participation practices.

(c) lssuing public reports on compliance issues, highlighting identified

strengths and weaknesses in public participation processes.

21.The Public Participation Bill is not just complementary to the existing Policy;

it's a transformative leap forward. By establishing a legal framework with

clear expectations and consequences, the Bill empowers citizens,

strengthens accountability, and ultimately fosters a more inclusive and

L4



responsive democratic society. We urge the full and timely passage of this

crucial legislation

Submitted by the Office of the Attorney General and Department of Justice.
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Ref .No..NG..EC/CS/NASIo_qslY.8L.I.l!..Ozz) 6th Novernber zoz3

Mr. Sanruel Njoroge
Clerk of the National Assembly
Clerk's Chambers
Palliament Building
P.O. Box 4r842-ooroo
NATROBI

an@parlianrcnt.go.ke

Dear Mr. Njoroge,

MBMOP.ANDUM ON TI{E PUBLIC PARTICIPATION BILL,2O23 (NATIONAI
ASSEMBLY BILL NO 52 Of. 2023)

Refelence is made to thc call for subnrission of nremolanda on the Public Participation
Bill, 2023 (National Assernbly Bills No. 5z of zoz3).

The National Gender and Equality Commission (NGEC) is a Constitutional Conrmission
r.r'ith the mandate of promoting and ensuring gender equality, plincip'les of equality and
non-discrirnination for all persons in Kenya, u'ith a focus on Special Intelest Groups
(SIGs) rvho include rvomen, children, Percons with Disabilities (PWDs), youth, older
members of society and minority and marginalized groups.

Scctiou 8 (b) of the National Gender and Equality Commission Act, No. r5 of zorr
rnandates tlre Conrmission to,'monitor, factlitate and adutse on the tntegration of the
princltles of equality and fi'eedom from discrimination in all national and county
policies,laws, and adminrstruriue regulattons in all pLtbltc and priuate dnsrrfufrbns';

In line with its mandate, the Commission pl'esents the attached nremorandum analyziug
the proposed Bill and making proposals \{here necessaly.

Youls sincclely,

Betty SLlngura-N)'abuto MBS
COMMISSION SECRETARY/ CEO

Encl
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HffiI
MEMORANDI,IM ON THE PUBLIC PARTICIPATION BILL 2023

s/No PROVISION PROPOSAL FOR AMENDMENTS RATIONALE/JUSTTFICATI ON

INTERPRETATIONS
I i. Proposedinterpretations Propose to interpret the followint terms

'Access" hcludes acc6s to lDformatiou
aod services, fittin8s, ame! ties, Build
environment, and i nfrastntcture.

For clarity purposes

'Aeess to information" includes braille,
sign languaSe, large texts, websites, and
local larguate

For clarity purpos€s.

"Specific guidelines" means the
specilic public panicipation
guidelines developed by a
responsible authority under section 8

ll Amend by suhstitutint 'secion 8' with
'sedion 9'

S€ction 8 is on the determination of
responsible Authority snd 9 on the
delElopment of specific public
Participation guidelines.

Proposed new part V
MISCELI.ANEOUS

Amend by insertint I new miscellaneous
part V- Clause rS on County L€tislation as
follorvs-;

15. county Lcgislation
A county tovemment shall enact county-
specific legislation generally fo! the better
c.rryint out of the purposes and provisions
of this Act

S€ction rr5. County Goteroment
Act. Speaks to the same as follows-;

Public participation in county
planning
(r) Public participation in the
county plannint processeg shall be
man&tory and be facilitated
throuEh-

2
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(a) m isms pro\aded for tn
Part VIII ofthis Act, rnd
(b) provision to thc public of
clear end unambrguous information
on any mrttcr under constderation
ln thc plannint proclss, includrng-
0) clcar sti.tetlc cnvironmcntal
rss€ssments;
(ir) clear cnuronmcntd impact
lssalsment rcports,
oli) .xpccted dcvelopment
out@mes; and
(iv) dwclopment options and
therr cost implcations

(2) Each county $sembly shall
devclop lar.ra and rcgulatlons tivint
effect to the requtrcment for
effecllvc crtrzcn partiopation In
devclopment plannrng and
performanca manatemcnt within
thc county and such lavrs and
gurdehncs shalladherc to rninrmum
nrtional ulnelnents.

SCHEDI'ILE CENERI.L PUBLIC PARTICIPATION GUIDELINES
3 Prregraph z- noticc

(2) For purposcs ofsub-prratrrph (l), r state
orE.n or public officc shall cstrblEh
mechanums to enable the widest Each
which may include publicetion of notices rn-

(a) tcl.!6ion stahons;
(b) information communicetton tcchnology

Amcnd paratEph 2 by insertint the
followiry additional itcms undcr Notice
Rcqurrements

Q) Rcltgious gathcrings
(h) Nohc. Boards
(i) Socralmedia
6) Markcts

Thc proposed items rrc the most
popular mechamsms of
communrcetion for the youth end
the citizcns rt the tress roots,
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centres;
(c) wcbsitcs;
( d) community r.dlo stations,
(c) public mcetrnts;
(0 n.wspapc6; or

a othcr media that ma be bed

P.ngrrph 3- Acccss to Public
Prrticiprtion Pioccsscs

(r) Astete ortan or pubLc office sha ll ensu re
that the public rnd cntities havc fair and
.quil .cccss to th. public participation
proctss and thc opportunity to tivc t1.r$ on
the intendcd dccision.

(2) A state ortan or public office shall take all
ncccssery measurcs to cnsure the
particlpation of pcEons wrth drsabllitics in
thc pubhc p.rticipatlon proctsses

(3) Wh.rc thc targctcd partrclpants lrc not
conversent ln thc national lantuates, the
statc oGrn or public oflicc shall prornde an
i nterpr.tcr for thos€ p. rticlpants who wish to
makc thcrr remarks in thrrr local lenguate.

a Amcnd paralrrph (2) to lns€rt after thc
phnlc' disabilitias" the following 'and rll
v.riorL! cat.€orics of lulncr.bilities'

b. Amcnd paFetraph (3) to lns.rt aftcr
'locrl languagc' thc following 'tnd sttn
languege"

The proposal by the Commission ls
prcmrsed on the fact that there are
more vl.rlncrable sp.cEl intccst
troups that also need rcrsonable
rccommodation includlnt thc
elderly end expectant mothers
rmong othcrs

Sitn lantu.te interprctation is for
p.rsons with heanng lmP.irmcnts
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c Ahcnd par.lraph 3 by rnsertlnq thc
followrnt rddrtional sub-paragraph 1 as
follows-,

(4) The state orlan or public office shall
takc metsurcs to cnsurc the vcnue, the
infr.structur. and bulld cnvirgnment is
rcccssrblc

A statc orlan or publlc office shall !tv. the
publicrd.quate noticc to m.kc thelr tnput on
the Bsuc

Perrgreph 4
Adequate Notrce Amend paratraph 4 by substituths th.

phr.!. 'rdequrtc' with at least 't n days.

Amend by renumbcrint thc provision as (l)
and thrn lnsert t new sub-paragraph (2) ls
follorrs-'

(2) Thc state ortan or publc Office shall
ansure that thcre arc nO mora than tnp
mattcrs at lny ttvcn time requiring the
pubhc to partrcipatc

The amendments proposed in this
scctron will cnsurc th.t the public
havc rdequate time to submit
meanmgfully to th. m.ttcrs
requrnnt parttclpatlon.

Instanccs have becn rvrtnesscd
rvhcrc the pubhc are rcqurrcd to
partrcipate ln sarral mattcrs in a
vcry hmltcd time.ndso havcto rush
throuth wlth prepannt submissions
JUst to mcct deadlines

A casc ln point ls of thc 4 currcnt
othcr Bllls from thc N.tional
Asscmbly plus this insttnt one
mrkint r tot.l of S Bills that necd
submissrons h,ithin the sam.
d..dline tlmc.Prrrgnph s

Acca.ss to inforntrtion
perticiprti on.

for public

The proposed provision ts to cnsure
that all citizcns crn access the venue
and all the facrhtics of th.
partrclpatton without rny dtffi cukies
or Ilrnltettons.
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The proposal to sensitise 8nd
educate the public on a subject
matter is to equip them with the
nec€ssary inforrnation that will
enable them participate
meaninBfully. To participate from
an irfomed point of view. The
rerson why there could be Poor
participation could be because of
ignorance or lacti of knowtedge of
the subject matter

Clause u.
States that a state ortan or Public
oIficc shall provide the necessary
resources under this Act 8nd shall
include in its a[nual estimates
provisions for experses for purposes
of undertaking public participation.
It is not ir order to charte a fee for
providing information for purposes
of participating ir a subject matter.

a. Amend s(lxa) by insertint after the
Dhtigs€'announcerDents' the followint
iand if necessary educate and sensitise the
public on the subjecl matter of the public
psrticipation.

b. Amend by deletiry O) without any
replacement

S. (t) A state organ or pub

(a) publish and distribute the docum€nts for
consideration as widely as possible using the
8liilable means, including providing hard
copies, radio and television advertisements.
rrebsitcs or c.mmunity radio
antrouncements; and

(b) ensure that the documents are published
and distributcd in r lanSuage and form that
can be used bythe public.

(2) A pe6on may request for information
relatint to an issue under consideration.

(3) A request for information under sub-
paragraph(2)-

(a) shall be addressed to the head ofthe state
organ or publicoffice orsuch other person as

the state orSan or public office may
desitMte for that purpose;

(b) may, where the authority incurs
expense in providing the information, be
subject to payment of a reasonable fee; and

(c) may be subject to confidentiality
requirements of the state organ or Public
oflict.

(4) Subject to t}le provisions of Anicle 35 of
the Constitution and the Acc€ss to
Informstion Act and the Data Protection Act

lic office shall -

t
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a sta te ortan or pub lc may to
t lnformellon to an appl cant where--
(a) the request is unreasonable in the
circu mstancts; or
(b) the qrplicant fails to satisry any
conlidentiality requirements imposed'by th;
st te orSan or public offce.
(5) The ritht of access to information under
Article 35 ofthe Constitution shall b.limited
to the nature and extent specilied under this
section-

Paragra 6
Processlng of responses
6. A state organ or public body shall ensure

(a) that all responses are clnsidered and
anal)sed

(b) the final decision is made available to the
public including the reasons forthe decisions
taken; and
(c) the disclosure of all relevant information
for the public to understandand evaluatethe
deqision made.

Amend 6(b) by insertiDt after the phrase
'taken' the following 'including the
rcjection of the submissions made'

The basis of the .ejection of the
submis-sions communicated to the
participants makes them appreciate
the same. This will also minimize
cases ofcomplaints and murmurs of
being ignored or excluded from
decision-making.

Ceneral comments

The Commission on its own behalfand on behalfofthe Special Interest croups (SIGS) lauds the steps taken to formulate a fi-amework
fo-r sctualizing the principle of rneaningful public participation as espoused in the Constitution. The Commission has made a number
ofProPosals in serial No. 3 above on the schedule Quidelines) based on its ob6erEtion on the barriers and limitations to meaningful
participation by our special-inter€t troups. The proposal on county Legislation is for the purposes ofreplicating a similar framework
at the county Government level to rcsliza the same objecls as enviiaged in the present propo-sed law. -
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5th November 2023

Office of The Clerk,

Parliament Building,

Parliament Road,

Nairobi.

Attention: cnaCir(}.
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ITTEN MEMORANDUM SUBMISSION BY CENTRE FOR ECONO MIC GOVERNANCE ON

THE PUBLIC PARTICIPATION BILL, 2023

Centre for Economic Governance (CEG) is a civil society organization whose vision is a society

where there is economic justice and equity for all. CEG seeks to influence change among

policymakers, civil society and citizens at the national and local levels for the benefit of the

poor and marginalized particularly with regard to equity in resources mobilization, allocations,

and spending in the provision of services and development.

We work to promote transparency, accountability and public participation in public finance

management at the national and international levels. We are also members of the Okoa

Uchumi Campaign and have been working with other Civil Society Organizations to develop

and implement public participation programs and initiatives.

We have reviewed the public participation Bill and we believe it provides a framework that

will enhance public engagement in decision making and self-governance. lt captures

important components and provides a latitude for state organs and public offices to develop

relevant detailed guidelines. However, we believe there are a few additions and amendments

that would make it more comprehensive.

Attached find our proposed amendments and additions. We would like to request that you

consider inviting our organization to participate in the oral submission review process so that

we can elucidate further our proposals.

You Sincerely

-', 
I i.: r.- i , l' i-.1

Rose nJrru

Executive Director
08 iloy 20?3

NATION^AI ASSEMBLY
.--AECEIVED

.- -...0:6 Nov 2023
r', I, 

CLBRK'S OITICE
P O Box 41842, NAIROBI

CSntaC ior Economh Govemanca NSon! Road, P.O. Bor 15852 00100 t{alrobl, (.ry. T.l: +291r33 7lxr r57, www.ce3term.o.E
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PUBUC PARTICIPATION BltI REVIEW: WRITTEN SUBMISSION BY CENTRE FOR ECONOMIC GOVERNANCE (cE6l

Overall, the Bill is good and captures all the most important components and provides latitude for other
authorities to develop detailed guidelines. Below are our proposed amendments to make it better:

crAUsE/
SECTION

PROPlOSED AMENDMENT JUSTIFICATION FOR THE

PROPOSED AMENDMENT

Part 1 section 2:
Definition of
public
participation

lnclude the word audit in the definition and chanBe

it to read as follows:
"Public participation means the process through
which the public is engaged in understanding and
contributing to decision making processes by state
organs and public offices at the policy making, law
makin& implementation and audlt level"

The Office of the Auditor General
(OAG) has established a

department that carries out Social

Audits/social accountability which
means it's important and already in
practice to engage the public ln

some audits.
Part 3 section 12

Reports
Under section 12 (4) on the annual report a new
requirement we propose to add a new al and
cur"ent a) to become b) as follows:
The annual report shall contain -
(alinformation on the processes and the

achievements of the public participation
including number of forums and the outcomes;

(bla description of any complaints made against
the institution in respect of public
participation...

The purpose of public participation
is to gather the views ofthe public.
Therefore, the public participation
report should have a summary of
the outcomes of the public
participation and notjust the
exception (complaints indicated in
b)

Schedule
General Public
Participation
Guidelines s.9(2)
Remove 1(b)

Remove 1(b) "urgency of the matter" Urgency of the matter will be
subject to abuse by a state organ
or public office may delay a
particular matter and fail to
conduct public participation
arguing it is urgent.

schedule
General Public
Participation
Guidelines s.9(2)
ln sectlon 2(3)

ln section 2(3) add a new article (fl on feedback as

follows:
A public participation programme under
subparagraph (1) shall clearly identify:
(0 Feedback mechanisms to the public on the
declslons made

There is usually a weakness in the
feedback loop of public
participation. Therefore, all public
office and state organs should have
clear guidelines on feedback
mechanism after every public
participation engagement

Schedule
General Public
Participation
Guidelines s.9(2)
Add section 9

Grievances/Complalnts redress mechanlsms
(GRM/CRMI (or make reference to any law on
petition)
A state organ or public body shall provide a

complaints redress mechanism that ensures -
(a)fimely and comprehensive redress of the

problems identified by the public throughout
the public participation processes.

(b) all complaints are comprehensively reported
and well documented

(c) a mutually agreeable resolution to both parties
and provide alternative resolution mechanisms
incase one party disagrees with the proposed

resolution

The clauses on petition in other
laws may be referenced or a clear
section on GRM/CRM be included
in the guidelines section 9 since
many public participation
processes also lead to new
petitions

C.nt.€ fo, Economlc Goveh.nce, tlHoor,M sqorr! &.rildlnt, Ntong Road, P.O. Box 15852 (xrl(x) Nairobl, Xenya Tc| +254 r3170,J767, www.c.8keny..oB
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UNIVERSITY OF NAIROBI
AFRICAN WOMEN STUDIES RESEARCII CENTRE

WOMEN'S ECONOMIC EMPOWERMENT HUB
P.O Box- 30197-00100 Tel: 0705 541746

Email: weehub@ onbi.ac ke Web hub.trorrbi ac ke
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Date:6.11.2023
To:
Mr. Samuel Njoroge
Clerk of National Assembly
P.O Box, 4 1842 - 00 100
Nairobi.

Dear Sir,

RE: IIECOMMENDATIONS ON THII PUBLIC PARTIC IPATION BILL.2023

Researchers from AWSRC - UoN WEE Hub hereby make an input to the Public Participation Bill
2023. The recommendations are part ofthe Hub's process to engage and contribute to th;economic
welfare of women and men of all ages in the spirit of national development. It is with this in mind
that the AWSRC- UoN WEE Hub has made recommendations.

It is our prayer that the Committee will consider these recommendations.

Greetings,

The African Women's Studies & Research Centre (AWSRC) is a multi-disciplinary institution of
the University of Nairobi that focuses on bringing African women,s knowledge on development,
and socio-political and socio-economic issues to visibility. This is realized through action-oiiented
research and academic discourse.

The University ofNairobi's women Economic Empowerment (uoN wEE) HUB is a programme
of the AWSRC. The Hub aims to contribute to evidence-based decision making and
implernentation of policies and programmes informed by what works for wEE in Kenya. rn-e Huu
is a multi-disciplinary research ream comprising of Economists, Development Expens,
Agriculturalists, Educationists, Gender Experts, Legal Experts and population Experts, have
researched and come up with suggestions and recommendations.



Yours srnccrely,

i'g-L.t*
Wanjiku Mukabi Kabira EBS, CBS
Prof. Emcritus Literature and African Women's Studies.
UON Women's Economic Empowerment Hub Leader
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INTRODUCTION
-fhc Afncan Women Sn-rdres, UON \VEE Hub takes a kecn rntercst rn Kenya's Frscal Pohcy srtuatioo

\\'rtlr thc vlcw of supporung the tncreascd palUclpauon of women tn dre Kcnyan Economy. Pubhc

Partrcrpatlon rs onc of thc rvays rn rvhrch *rc Afncan Women Srudrcs, UON Vy'EE achteves rts ob;ccuvcs

Public participation is one of the most irnportant national values post the 2010 Constitutional

dispensation guaranteeing citizens' participation in public affairs. A participatory democracy is one

ofthe key themes ofthe 2010 constitutional dispcnsation. Of note, the Constitution ofKenya Review

Commrssion itself that was tasked with the constitutional refonn processes went to great lengths to

eusure public participation The Commlssion was determined to collect views across the country frorn

members ofthe public that culrninated rn the Kenya Natronal Constltutional Conference However,

the rmplementation of public participation has not been strcamlined due to the lack of legislation and

the political goodwill to guarantee the exercise of this right. This is particularly so in budgeting

processes that are quite technical Courts have also made determinations to enforce pubhc

participatron. One ofthe landrnark cases in this regard is Katnbu County Governnenl & 3 others v

Robert N Gahtru & Others [2017] eKLR. The Supreme Court has also pronounced itselfon the

necessary parameters for pubhc partrcipation in British American Tobacco Kenya, PLC (formerly

British American Tobacco Kenya Lirnited) v Cabinet Secretary for the Mirristry of Health & 2

Others; SC Petition. No. 5 of 20171'l20l9l eKLR (BAT Case), which essentially sets a legal critenon

despite the lack of legislation The Court set out tlre guiding principles for public participation as

follows:

r. As a constrtutional principle under Article l0(2) ofthe Constitution, publrc participation applies

to all aspects ofgovernance.

ii. The public officer and or entity charged with the performance ofa particular duty bears the onus

of cnsuring and facilitating public participation.

iir. The lack ofa prcscribed legal framework for public partrcipation rs no excuse for not conducting

public participation; the onus is on the public entity to give effect to this constitutional principle

using reasonable means.

iv Public participation must be real and not illusory I1 is not a cosmctic or a public relations act. It

is not a mere formality to bc undertakcn rs a matter of course just to 'fulfill' a constitutional

requirement. There is need for both quantrtative and qualitative components in public

participation.

v. Public participatlon ls not an abstract notion; it must be purposive and meaningful.
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vi Public participation must be accompanied by reasonabre notice and reasonabre opportunity.
Reasonableness will be determined on a case to case basis.

vii Public participation is not necessarily a process consisting oforal hearings, written submissions
can also be made. The fact that someone was not rreard is not enough to annur the process.

viii. Allegation of lack of public participation does not automaticafly vitiate the process. The
allegations must be considered witrrin the pecuriar circumstances ofeach case: the mode, degree,
scope and extent ofpublic participation is to be determined on a case to case basis.

ix. Components ofrneaningful public participation include the following:
a) clarity ofthe subject matter for the public to understand;

b) structures and processes (medium ofengagement) ofparticipation that are clear and simpre;
c) opportunity for balanced influence from the public in general;

d) commitment to tlte process;

e) inclusive and effective representation;

0 integrity and transparency ofthe process;

g) capacity to engage on the part of the public, including that the public must be first sensitized
on the subject matter.

The Supreme cou( decision thus provides crear guidance on what is expected ofpubric agencies in
facilitating meaningful pubric participation, including .incrusive, representation buthessing the need
for an assessment on the level ofcompliance.
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cr-./t UsE Propo!al Ncrv or proDolcd Amcndmant Jurtifi c!tlon lor thc ncn'/proposcd
Amand anl

lntcrprltrtion

2

Public participation m.ans thc proccss

though rvhidr thc public lrc cngagcd

in und.6t&ding md contributinS to

dccision-making procGscs by strlc
orgnns nnd public ofliccs .l thc policy
making, law naking and

implcmcntltion lcvcl

Public particip.lion mclns thc qualitalivc lnd
quantilnivc proccss lhrou8h ryhich thc public

.rc mcrninSfully cntrgcd in undcctanding

rnd oonlributing to dccision-mltin8 procasscs

by stltc orguE.nd public ofiiccs !t thc policy

msking, law making and implcmentstion levcl

Intcrprctrtion

2

NEW- Add Mcaningful prrticipetion 'Mcuiugful htbic Prrticip.tioo' Ecrtrs r
proccss that dclibr cly lims !l cngagin8

membc.! ofthc public in f, purposcful lnd
raal procass lhat sccks thcir input to inform a

public dccision

To guide thc pcoplc und.nsking thc

public pmicipation to bc morc
cngaging rnd involvc lhc mcmbss of
Oc public

Intcrprcution

4

NEW- 6dd s ncw objcct To givc ! prqcribcd lcgal frsmcwo* for
public p.rlicip.tion that is mcsningful 6nd

purposcful for lh. citizcns ofKcny!

Public Plrticipation oughl to bc

mc.ningfulo, clsc, it will bc

undcrtrlicn as a PR and Cosmctic

C.n.rrl Public P.rtlciprtion Guid.lincsr,9(2)

Flctors to bc

considaard

Scpsrstc Acccss to lnformrtion rnd (0 lbility of thc trrgctcd p.niciprnls
to !cc6s timcly and rclcvmt
information

This will makc it ! rcal lnd not illus.
poccas that is just ondcrtalcn rs !
cosmclic or ! public rclalions acl.

(i) Makc it mlndatory that
institutions put thc inforftltion ir
plscrs whcrr thcy can casily b.
rclassiblc. Somc tutlons
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CLAUSE Propotrl N_crv or propo3ad AmcndmGnt Jultlfic.tlon for thc ncWpropo!.d
AlncndmGnl

I (iU lnclusivity is imporr.nt- cqual
acclss lo opponunitics to
psrticipatc

(iiU Vcnu. ofthc public p.rticipation

dirccr cnitias to plac6 *hcrc thcy
c{n acccss thc infomtation, only
to find thrt it is not thc.c

(ii) Vcnues sclccted ofic0 s.rvc as !
rtumbling block. Many lrc
usuelly fs, from whcrc thc
targctcd panicipants rc making it
hsrd for thcm to access

Notic.

2(t)

A stltc organ or public ollic. shlll
tivc thc public rdcqustc noticc to
mat. thcir input into sn issu€

A statc orgln or public omcc shall givc thc
public adcqu.lc noticc, which shlll bc not l6s
than 14 working days to makc lheir input inro
an issue

Public Participnion oughl to bc
mc.ningful o.clsc, it nill bc
undcnlkcn as a PR and Cosmctic
cxcrcisc.

Proc.ssing of
Icsponscs

NEW - (d) An lnalysis ofthc r6pons6 obtaincd to
ansurc that thc majority vicrys is incorpordad
c.g, ifa majority are for thc dclcrion or
addition of . ptrticul.r

oaragraph/clausay'sccrion, it should bc
delctcd/addcd

This hclps in m.kin8 tlc cnlirc proc.ss
marningful as it will lend crcdcnc! to
thc wholc proccss snd ensurc thrt thc
vicies of tfic public rrc capturcd.
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Mernorandum to the National Assembly on the public participation Bill,2023

(National Assembly Bills No. 52 of 2023)

Submitted on Monday, November 6, 2023

Contact Person:
Dr. Abraharn Rugo Muriu.
Country Maoaget, IBP I(enya
Email: inrgo@irtrcr.n:r tlo irll)udgc t. org
Mobile +254121437083

Introduction
The Internatiooal Budget Parmership Kenya (IBp Kenya) is a Kenyan non-profit organization
worliing to advance transparency, accountabiliry, participation, and equity in national and couoty
budgcting proccsses. The Intemationar Budget partnership Kenya's (IBp I(enya) work is focused on
sttengthening thc impact of civil sociery advocacy and citizens on budget policies and outcomes at
both levels ofgovemance in Kenya. Through deep and sustained engagemeot, thc IBp Kenya
provides support to build expertise and skills of civil society actors and citizens involvcd in budgct
advocacy. Citizen advocacy', gcneration of evidence, tcchnicar assistance, learning, ancr netr.,orking
arc all integral componcnts of IIlp I(enya,s work.

The Constin:tion of I(enya, 2010 (coK) outlines the principles of public participation in a bid to
guide the rcalisation of a responsivc system of govemance and participatory dcmocracy. while a
number of larvs enacted folloving the COI( contain provisions on public participation, including thc
Public Finaoce Management Act 2012, county Govemments Act 20r2, and Access to Information
Act 2016, the lack of a specific overarching law more than two decades after its promurgation has
mcant that the standards of public participation have remained largely undefined.

Ftom IBP Kenya's experience engaging in pubric frnance at the national and subnational levers of
govelnment, the lack of a common standald on public participation in budgeung processes has
contributcd to a Public PercePtion of these participation opportunities as tokenistic and exclusive.
To the extent that the proposed Public participationBn zo23 seeks to establish a framework on
how meaningful and inclusive public participation is to be conducted in Kenya, we make the
following submissions.
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Submissions:

1. Right to Public participation

The bills proposal in provision 7 (1) of Part II that any member of the public or entiry likely to be

affected by a decision should have the right to participate in the decision-making process givcs life
to the principlcs of public participation found in Articles 1,10,35, 69, 118, 17 4, 184, 196,201, aod
232 of the Constitution of I(eoya. The provision firmly establishes the right to public participation
on matters relating to thc formulation of policics, budge tir.rg and financial manaiement and

lawmaking processes.

2. Lack of Definition of Meaningful Participation

In provision 6(1) of Part II the bill mandates dre provision of reasonable and meaningful
opportunities for public participation by state organs or public offices. While thc follorving
provision, 6(2), provides considerations to be madc in determining what is reasonable, the bill does

not provide guidance on rvhat constinrtcs a meaoingful public participation opportunity. We
contend that the implicit or explicit dehnition of rvhat constitutes a meaningful opportunity in any

legislation on public participatioo is likely to bc the grcatest dctcrminant of its success on a practical
Ievel.

To this extent, we propose somc considcrations in dctcrmining the extcnt to rvhich public
participation opporrunitics are mcaningful:

a. Access to information: The availability and comprehensiveness of timely inlormation
relevant to thc dccision at hand. This should include a minimum drreshold ofwhat
constitutes timely access to information.

b. Decision at hand: Clear communication of the agenda of public participation with details

of rvho is affected by the decision, what information the pubLic should refler to in their

preparation. This aspect is focused on the capacity of Citizens to understand and engage

with the decision at hand.

c. Inclusivity: This relates to the need for inclusive and effective representation membcrs of
thc public liliely to be affected by the decision. A key consideration here is the interplay

benveen practicality and reprcsentation. What pnnciples should be considered to ensure

there is inclusivity.
d. Facilitation ofpublic participation: 'I'he larv should also make a requirement that

government officials who facilitate public delibcration should be well versed with the subject

matter to support an informed dialogue betwccn citizen and their government.

e. Feedback Feedback refers to what happens after public deliberations. Key considerations

here are the presencc and strength of mechanisms through which the public will bc

informed of their inputs on the decision, how their inputs informed the decision-making

process and the decision itsell
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3. Aligning of alrcady existing public participation legislation and policy with the
proposed national bill c.g. EMC, Nairobi counties.

Since the onset of devolution different public bodies have ovcrtime, developed their orvn legislations
and policy on public participation. Several cxamples emerge from the counry lcvel, including Nairobi
Kisumu, El Marquette, Nakum, Kilifi, Vihiga, Mombasa, Laikipia, Nyeri, I(akamcga, Mcru, Turkana,
among others. Thc current bill does not seern to provide a idea oF rvhat rvill lrappen rvith thcse

existing pieces of lcgislation. In their introduction, the regulations provide for adequate mcchanisms
to align tl)esc existing larvs and policics to the overarching framervork providcd by dre bill.

In addition, these established pieces of legislation can be scen as sourccs of guidance on rvhat's the
evolved unit envision to be public participarion for the nerv Bill.

4. Strengthening of rcquitcment on reporting of Public Participation (Provision 12,6 of
Guidelincs)

The requirement for all state bodies to prepare an annual report on public parricipation as provided
for in provision 12 Part III is rvelcomc to thc extent that enables bctter accountability on input
provided on and incorporated into decision-making processes. Yv4rile the bill currently envisages that
this report rvill be prepared and submittcd bcfore the National Assembly in thc case of a national
government institution, and the County Assembly in the case of a county level institution, the public
should also have acccss to thcse reports. Thercfore, there should be an explicit requirement to
publish and pubLicizc thc rcp()rls.

In addition, in order to give life to provision 6 o[ thc General Public Participation Guidelines rve
recommcnd that the provision includc a requircment for state bodics to provide a report on each
speciFrc public participation engagement conducted. The inflormation to be included in these reports
should includc all input received during public participation engagcmcnts, horv thesc responses wcre
analyzed, who attended the engagementj the final outcomc, and thc reason for the outcome.

These changes would enable for more meaningful public participation and allorv for a continuous
feedback loop berween thc pubLic and state agcncies torvards realizing Quality of public participation
processes as provided in provision 7 (a).

5. Crcation of mechanisms to enable timely access to infotmation.

We welcome provisions 2, 4, 5 and 6 of the general guidelines as key to ensuring far and timely
access to information beforc and aftcr public participation engagemeots. Poor access information.is
often a significant hindrance to meaoingful public participation. The annual (lorrnlr BLr(l

fr lns )arc,l shows counties continuc to struggle to makc budget documents publicly
available and in a comprehensive manner. In order to provide mechanisms that rvould ensure the
implementations of provision 5 and 6, rve recommcnd that the regulations include the provision on
the appointing ofan access to information ofFrcer in all state of bodies as a port of call for
information request provided for in Provision 7 (2) of the Acccss Information Act.
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l.INTRODUCTION

Collaborating Parties

This memorandum is prepared by the Caucus on Disability Rights Advocacy (CDRA) and

the United Disabled Persons of Kenya (UDPK).

2. UDPK is the umbrella organization of national and grassroots associations of persons

with disabilities in Kenya, presently comprising more than 100 organizations with active
presence in all the 47 counties.

3. CDRA is a coalition of organizations of and for persons with disabilities which seeks to
promote the interests of persons with disabilities in terms of the Constitution of Kenya,

2010.

4. The memorandum is submitted in response to the National Assembly invitation for
public participation in the legislative process on the Persons with Disabilities 3il,2022.

BACKGROUND AND CONTEXT

The bill seeks to provide a general framework for effective public participation. The
public participation process is an approach that allows persons to participate in

Governance and Development decision-making. Persons with disabilities are a core
part of the country's citizenry, and they face a myriad of barriers that hinder them from
participating in societal affairs on an equal basis as others, so to ensure their inclusion

and participation in society there is an overarching need to involve them in decision-

making process.

2. Data indicates that participation of persons with disabilities across counties is around

0.3%. This number is low as compared to 0.9 million persons with disabilities from the

Kenya National Bureau of Statistics (KNBS) 2019 census. Barriers to participation

include a lack of targeted sufficient budgetary allocation to the responsible authority
which would ensure inclusion of persons with disabilities in the participation process

and extra cost to disability participation; persons with disabilities undergo extra cost

than other persons with disabilities if they need to participate in the public participation
process. Limited representation of persons with disabilities in public participation

planning committees contributes to the exclusion of persons with disabilities in the
process.



3. PROPOSALS AND RATIONALE

Proposed Amendment No. 1: part I - preliminary

4. Object of the Act

consider including a new sub-clause (b) and re-ordering the sub-clauses in proper
descending alphabetical sequence.

"Promote inclusiveness in public participation for all persons and in particular
persons with disabilities,,

Rationale:

we are highlighting participation by persons with disabilities because it has been a big
issue in terms of meaningful and effective participation.

Proposed Amendment No. 2: part ll - public participation

6. Conduct of public participation.

a) The Bill in section 6 ('1) states that 'A state organ or public office shall provide
reasonable and meaningful opportunities for public participation,

Proposed improvement:

we propose to add procedural accommodation to section 6(1) so that it reads,A state
organ or public office shall provide procedurar accommodation, reasonabre and
meaningful opportunities for public participation,,

Rationale:

Procedural accommodation in this context refers to ensuring that the venue is accessible
and, the process provides for the needs of those who use different means of
communication, e.9., sign language, and the timing of public participation, in line with
Article 10 (2) (b) of the constitution. This is necessary to ensure participation by arl
including persons with disabilities.

b) The Bill in section 6 (2) (d) states that 'need for inclusive and effective
representation; and"



Proposed improvement:

We propose to add "including recognition of the need for reasonable
accommodation" to section 6 (2) (d) to read "need for inclusive and effective
representation including the recognition of the need for reasonable
accommodation; and"

Rationale:

Reasonable accommodation in accordance with the CRPD Article 2 refers to specific
needs of individuals to enable them to participate, for instance, the Deaf require sign
language interpretation, the Blind may require information in Braille, and persons with
intellectual disabilities and autism may require information in Easy Read.

7. Rights of a Member of the public in public participation.

The bill in section 7(2) (b) states that'attend a public participation forum and make
presentation either orally or by way of written submission to a state organ or public
office on the subject matter as may be determined'

Proposed improvement:

We propose to add 'by Kenyan Sign Language or any other augmentative and
alternative forms of communication" to section 7(2) (b) so that it reads'attend a public
participation forum and make presentation either orally, by way of written
submission, by Kenyan Sign Language or any other augmentative and alternative
forms of communication to a state organ or public office on the subject matter as
may be determined"

Rationale:

Our experience is that persons with disabilities who use other means of communication
other than oral and writing are usually left out of any form of participation. We feel that
providing for their accommodation is an important way of upholding their right to
participation. Additionally, Kenyan Sign Language is recognized in the Constitution in
section 7(3) (b) where the state is obligated to promote its usage and development. There
is a need to explicitly state that persons can make contributions through Sign Language
to promote participation and respect every person's rights of expression and participation.



Proposed Amendment No. 3: Part ll - Public Participation

9. Development of specific public participation guidelines

The Bill in section I (2) states that'The guidelines developed by a responsible authority

under subsechon (1) shall include the requlrements set out in the general guideltnes for
pubhc particrpatron rn the Schedule and may -

Proposed lmprovement

We propose to add 2 (c)'Provide specific guidelines on the participation of persons

with disabilities in accessibte means of communication including Braille, Sign

Language or other appropriate means of communication'

Rationale:

All gurdelines should give consideration to persons with dlsabilities, especially those who

need alternative means of communtcatron. Our experience is that persons with disabiltties

who use other means of communication other than oral, and wnttng are usually left out of

any form of participation We feel that providrng for their accommodation is an lmportant

way of upholdrng therr right to participation

Proposed Amendment No. 4: Part lll - Miscellaneous Provisions

11. Financial Provisions

The brll in section 11 provides that'A state organ or public office shall provide the
necessary resources under this Act and shall include in its annual estimates
provisions for expenses for purposes of undertaking public participation."

Proposed improvement:

We propose to add "and for purposes of ensuring full participation of persons with
disabltities" at the end of the provision so that it reads 'A state organ or public office
shall provide the necessary resources under this Act and shall include in its annual

estimates provisions for expenses for purposes of undertaking public participation
and for purposes of ensuring full participation of persons wlth disabllities"'

Rationale:

Data indicates that participation of persons with drsabilrtres in both the National and

County Public Participatron Processes is very limlted. This is necessitated by a lack of
proper planning by duty bearers including a lack of targeted or ring-fenced resources to

ensure that persons wtth disabilhes particrpate fully. Ring-fencing resources allocated for



publc particrpation to cater to the participatron of persons wilh drsabihtes will rncrease
therr partictpation

The practice has been that budget allocatron is normally made to pubhc participatron but
no specific allocation to ensure persons wrth drsabrlrties partrcipation, thrs has led to
exclusion The nng-fenced resources will cater to minimrze barriers faced by persons
with drsabilitres in partrcipating in the decision-making process including extra cost to
disability pa rticipahon

12. Reports

The bill in section 12(4) provides that "The annual report shall contain l
Proposed improvement:

We propose to add another paragraph between 4(a) and 4(b) and name rt 4(b) and
rename the previous 4(a) to 4 (c) The newly added paragraph 4(b) shall read
'Disaggregated data of the number of special interest groups, in particular persons
with disabilities, who participated in the public participation forums'

Rationale:

ln order to meet the ob1ects of the bill and ensure inclusron in pubhc parttcipation it will be
key to monrtor and track the parttcrpation of special interest groups, and particularly
persons wrth disabrlrtres in their diversities, tn the decision-makrng process This
monrtoring wrll inform planning and resource allocatron for the development of subsequent
pubhc partrcipation budgets and plannrng. Data then becomes central in the tracking and
evaluatron process

13. Penalty

The bill in section 13 provides that'A person who contravenes this act commits an
offence and shall upon conviction, be liable to a fine no fine not exceeding three
hundred thousand shillings or imprisonment for a term not exceeding six months
or both

Proposed improvement

We propose to remove 'no fine" so that the subsection reads 'A person who
contravenes this act commits an offence and shall upon conviction, be liable to a
fine not exceeding three hundred thousand shillings or imprisonment for a term
not exceeding six months or both.

Rationale:



The deletion of 'no fine' makes the structure of the sentence sound and removes

ambiguity.

Proposed Amendment No. 5: Schedule General Public Participation
Guidelines.9 (2)

1. Factors to be considered

The Brll in Sectron 1 (r) states "the ability of the targeted participants to access the
necessary information and the venue.)

Proposed lmprovement

Consider inserting the words'including in accessible formats' immediately after the
words 'necessary information' to read'the ability of the targeted participants to
access the necessary information, including in accessible formats, and the venue.'

Justification

This should recognize the fact that there are people who access tnformation tn

augmentative and alternative methods as opposed to the common methods of informahon
dissemination.

2. Notice

a) The Bill in Section 2 (1) provides that'A state organ or public office shall give the
public adequate notice to make input on the issue"

Proposed improvement:

We propose to delete 'adequate "and replace it with '14 days' in the paragraph so that
it reads'A state organ or public office shall give the public 14 days notice to make
input on the issue"

Rationale:

We submit that it rs prudent to quahfy the adequacy of time with something specific. A
mrnimum of 14 days is adequate for members to submit their input on the issue. The
danger of leavrng it open wrthout specified time rs that different entities may have different
interpretations of what adequate trme is. Specrfying the time also makes the process
predictable

b) The Bill in section 2 (2) (c) states 'websites"

Proposed im provement:



We propose to add'that are adherent to KS 2952 - Accessibility - ICT Products and
Services by the Kenya Bureau of Standards'to read'websites that are adherent to
KS 2952 - Accessibility - ICT Products and Services by the Kenya Bureau of
Standards"

Rationale

We submrt that it is prudent to ensure that websites used for the publrcation of pubhc
parttcipation notices are accessrble to persons with drsabilities in their diversities. Web
accessrbtltty allows persons with disabilrties to have equal access to the same rnformation
that is avarlable to everyone The KS 2592 standard specrfies requirements for ensuring
that ICT products, services, and opportunrties are made accessible to all, including
persons wth disabtlities.

3. Access to Public Participation Processes

The Bill rn Section 3 (2) states that "A state organ or public office shall take all
necessary measures to ensure the participation of persons with disabilities in the
public particlpation processes."

Proposed improvement:

We propose the addition of 'meaningful and effective'to section 3 (2) to read "A state
organ or public office shall take all necessary measures to ensure the meaningful
and effective participation of persons with disabilities in the public participation
processes.'

Rationale:

It is rmportant to emphasize that particrpahon of persons with disabilities will need to be
meaningful and effectrve in Lne with Article 4 (3) as quite often persons with dtsabiltttes
attend meetings and they erther do not follow the discussrons because communrcation is
drfficult, or their views are not grven any werght.

4. Adequate time

The Bill in Section 4 provides that'A state organ or public office shall give the public
adequate notice to make their input on the lssue"

Proposed improvement:

We propose to delete 'adequate 'and replace it with'14 days'in the paragraph so that
it reads. A state organ or public office shall give the public 14 days notice to make
input on the issue"



Rationale:

we submit that it is prudent to quali! the adequacy of time with something speciflc. A

minimum of 14 days is adequate for members to submit their input on the issue. The

danger of leaving it open without specifled time is that different entities may have different

interpretations of what adequate time is. Specifying the time also makes the process

predictable.

5. Access to lnformation for Public Participation

a) The Bill in Section 5 (1) (b) provides that "ensure that the documents are published

and distributed in a language and form that can be used by the public"

Proposed improvement:

we propose the addition of 'as well as Kenyan Sign Language, Braille, electronic and

other alternative and augmentative communication methods'in section 5 (1) (b) to

read .ensure that the documents are published and distributed in a language and

form that can be used by the public as well as Kenyan Sign Language, Braille,

electronic and other alternative and augmentative communication methods'

Rationale:

We have other forms of communication, particularly for persons with various disabilities

that are necessary to consider in all aspects of public participation. This is recognized in

the Kenya Constitution section 54 (d).

b) The Bill in Section 5 (3) (b) provides that'may, where the authority incurs expense

in providing the information, be subiect to payment of a reasonable fee; and'

Proposed improvement:

We propose the deletion of 5 (3) (b)

Rationale:

This contradicts Article 35 (1) of the Constitution which provides that every citizen has the

right of access to information held by the State and (b) information held by another person

and required for the exercise or protection of any right or fundamental freedom'

6. Processing of Responses

The Bill in section (b) provides that "the final decision is made available to the public,

including the reasons for the decisions taken; and"

Bill in section (c) provides that "the disclosure of all relevant information ".''



Proposed improvement:

lnsert the words'in accessible formats' immediately after the words ,made available
to the public'to read'the final decision is made available to the public in accessible
formats, including the reasons for the decisions taken; and"

lnsert "including the proposals submitted and or considered,, so that section (c)
reads that "the disclosure of all relevant information including all the proposats
submitted and or considered .,."

Rationale:

We have other forms of communication, particularly for persons with various disabilities
that are necessary to consider in all aspects of public participation. This is recognized in
the Kenya Constitution section 54 (d).

There is need to know for a fact if all submitted proposals were considered and included
in the final decision made.

End

FOR AND ON BEHALF OF THE UNITED DTSABLED PERSONS OF KENYA tUDpKI
AND THE CAUCUS ON DISABILITY RIGHTS ADVOCACY ICDRA]

Sally N. Nduta

Chief Executive Officer, United Disabled Persons of Kenya,
And Secretary, Caucus on Disability Rights Advocacy

Dated at NAIROBI, Kenya
November 616,2023
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66 of November, 2023

0ur Ref: Uraia/NA/l l/23

CIerk of the Nalional Assembly,

P,O. Box 41842-00100, Nairobi;

Main Parliament Buildings

RE: The Proposcd Public ParticiDatior Bill

Uraia Trust
uraia is a Kiswahili word that ntcans citizenship. ulair Trust was initially established to provide quality
civic education and enltance civic engagement on refomr and reconciliation in Kenya on a sustainable basis
with reliance primarily on local resources. The preamble of the Trust Deed anchors thc spirit of uraia:
sourcing dentocrocy tom wilhin and through eitrecrive engagemenr.tnd cieic ergdgement. These ideals
rcflect much ofwhat civic education ought to deliver.

The organization's focus is on developing a citize,ry that will commit to protecting the values ofdemocracy
and demand good governance in society. Additionally, the trust continucs to creare awareness of the rights
and responsibilities of the citizens as well as engaging with duty bearers to ensure propor implementation of
the constitution and affiliated legislative provisions on human rights.
uraia Trust, with the generous suppon of its donors and dedicated implementing partners, has consistently
played a Pivotsl role in promoting and cnhancing public participation on various issues. This endeavour also
involves enlightening citizens about their pivotal roles and responsibilities in the contexr of public
participation

with the established backdrop the following submissions reflect the perspectivc ofthe Trust on the proposed
Legislative Amendments and Bills by the National Assembly 2023.

Submissions:-

S/No. Section of the Proposed Bill Comments on the proposed

Amendments/Recomnrcndalions
Section 14 (l) rs rmponant to grant the Cabinet Secretary the

autholity to make regulations for the better

implernentation of the Act, it is crucial to specify the

scope and limits of these delegated powers. This will

While it

.PO Box 28151-00100
Nairobi, Kenya

Uraia Hse,
Jacaranda Ave,
.lff Gitrn^a P.l

Tel: 020 2'13 5562t3t5t6tl
Fax:213 557 1

Email: info@uraia.or.ke
Website: www.uraia.or.ke
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help avoid potential misuse of authority and ensure

accountability. Consider adding a clause that defrnes

the extent to which the Cabinet Secretary can exercise

these powers.

Suggested Change: lnsert a clause to define the scope

and limitations of the Cabinet Secretary's authority to

make regulations under this Act.

2 Section l4(2)(a) and Section

l4(2)(b)

Suggested Changes:

Additional Institutions

Thc provision regarding the Cabinet Secretary's

authority to specify additional institutions should

include a requirement for public consultation bcfore

making such decisions. Public participation in

identifying these institutiofls can help ensure a more

inclusive and informed process.

Prescribed Matters

The section should specify the criteria or process by

which the Cabinet Secretary determines the matters

that need to bc prescribed. It should also require the

Cabirtet Secretary to publish the reasons for prescribing

certain matters. This ensures transparency and

accountability.

3 Section l4 (3)(c) It is crucial to specify thc principles and standards

appticable to the delegated power. The reference to the

Statutory Instruments Act, 2013, and the lnterpretation

and General Provisions Act is a good start, but the Act

should clarify how thcse acts will be applied in

Practice.

Suggcsted Change: Elaborate on how the principles

and stsndards found in the Statutory Instmments Act,

2013, and the Interpretation 8nd Ceneral Provisions

PO Box 28151-00100
Nairobi, Kenya

Uraia Hse,
Jacaranda Ave,
nff Gitenda P.l

Tel: O20 213 5562131516n
Fax: 213 557 1

Email: info@uraia.or.ke
Website: www.uraia.or.ke
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Act will be applied to the delegated powers in Section

14.3c.

4 Schedule - General

Participation guidelines

Public For the longest period of time the principles of public

participation have been left to the courts for

interpretation and some of the principles proposed by

the courts have been effective enough and therefore

need to be addcd in the schedule.

Suggcsted Change: Add the need to adhere to the

principle that Public participation must be real ard not

illusory. It should not appear to be too cosmetic or a

public relations act. This rxill prevent the act from

tuming into 8 mere formality to be undertaken as a

mstter of course just to fulfil a coostitutional

requirement. There is nced for both quantitative and

qualitative components in public participation.

Also add the elements related to the aspect that public

parlicipation is not an abstract notion; it must bc

purposive and meaningful.

We are hopeful that our proposals u/ill be considered during the deliberations of the above Bills

Sincerely

Helcn Mudora

Civic Education Manager

Urria Trust

Email: Helen.mudora@uraia.or.ke

PO Box 28151-00100
Nairobi. Kenya

Uraia Hse,
Jacaranda Ave.

^ff 
Gitr^6r R.l

Tel: 02O 213 556213151617
Fax:213 557 1

Email: info@uraia.or.ke
Website: www.uraia.or.ke
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Date:6lll/2023

The Clerk, National Asscmbly
Tel: 254 2 2221291or 2848000
Fax: 254 2 2243694
E mail: cn arliament. o.ke

MT"MORANDUM ON PI]BI,IC PAR'TICIPATION BII,T-.2023

Coast Civil Society Network for Human Righs (CCSNHR), herein referred to as the Network is
a broad coalition of over one hundred (100) Civil Society Organizations (CSOs) including
community-based organisations, national and international non-governmental organisations,
trusts and religious organisations operating in the coast region ofKenya, with dominant presence
in Mombasa. The objective of the network is protecting and upholding human rights for the
residents in the region.

The Network was established in 2006 and came into full operation in 2016. The Network
operates under the following thematic groups namely; Govemance, Peace and Security, Coast
Land Non-State Actors (CLNSA), Gender &Health, Youth and Persons With Disability (PWDs).
Under the youth thematic group Ajenda Kenya is the led organization which was registered
under the Kenyan Laws in 2018 as a Community Based Organization in the Coast of Kenya.The
organization was founded as a result of the steady gro*th in community service throughout the
Kenyan Coastal region. The growth in different Coastal Counties necessitated the critical need to
address the gowing gaps of youth grievances in the communities in a more specialized and
focused way to enhance youth participation and voices in addressing the local issues.

The following concerns emerged from the Analysis of Public Participation Bill,2023;

1. Clarify the Definition of I'Public": The bill should provide I clear and inclusive
definition of who constitutes the "public" to ensure that all interested parties and
stakeholders have the opportunity to participate in decision-making processes. This
could include specifoing that it encompasses individuals, community groups, civil
society organizations, and businesses.

2. Enhancc Access to Information: While the bill recognizes the right to request
information, it should establish strict timelines for responding to requests and should
minimize the discretion of state organs to withhold information. Additionally, it should
ensure that the information is provided in a format accessible to all, including those
with disabilities or who may not be proficient in the national language.



3. Diversity and Inclusion: There should be explicit requirements in the bill to ensure

that public participation processes are accessible and inclusive. This includes

providing interpreters for participants who are not proficient in the national language

and sign interpreters for people with disabilities to accommodate all the groups in the

community. Guidelines should also be developed to ensure representation from

marginalized groups.

4. 4. Feedback Mechanisml It would be beneficial for the bilt to include a pfuase that

allows the public entity to provide feedback on the public participation process on

what has been adopted and what has not yet. This feedback is valuable, for making the

government accountable to its citizens and encouraging the people to participate in
public participation.

Felix Obiero
'?-4.+"<81

Convener Youth Thematic Group
The Coast Civil Society Nework for Human fughts
info@aj endakenya.org otienofel ix@a.iendakenva.org

Tel:0711712347

List

No Name Org Name S ignature

I Felix Obiero Ajenda Kenya

) Edwin Shamir Together 4 Society

, Zipporah Njoki Stretchers Youth Organization

#

4 Tirus Makumi Mombasa Citizen

5 Pamba Juma Abdalla Kama Si Mama Nisinge Sema PJA



6 Jedidah Oduor Coast Young Stars
Empowering communities

(iJl-'

Geofrey Kithuku The Amplifiers Youth
Organization(fAyO)

8 Nancy Nyaboke Gender Action Empowering
Communities €

9 Rocky Peter Human Protection and Justice
Organization

Rp

l0 Blessing Faith Hope Trans Initiative

n Nancy Atieno Okello Ujamaa Centre

Logos
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MEMORANDUM oN THE PROPOSED PUBLIC PARTICIPATION BILL, 2023. (National
Assembly Bllls No.52 ol2:o23l.

THE CHAIRPERSON,

NATIONAL ASSEMBTY COMMTTTEE ON PARUAMENTARY BROADCASTING AND LIBRARY.

THRO'

CLERK OF NATIONAL ASSEMBtV

P.O.BOX 41842-00100

NAIROBI, KENYA

6n NovEMBER, 2023

FROM;

WECARE COMMUNITY-BAsED ORGANIZATION

P.O.BOX PRIVATE BAG,

MASENO, KENYA

wecare918@small.com

+254797640941

1,

RE UBM o
Assemblv BIlls No. 52 of 2023

RANDUM ON THE PROPOSEO PUBLIC PARTICIPATION BI 2tJ23

INTRODUCTION.



wecare community Based organization is a registered youth-led organization in Kenya working to
enhance and strengthen the capacity of citizens to meaningfully and effeaively participate in the
governance and development process through public participation and driving public policy innovation
to build a free, just, and sustainable community

BACKGROUND.

WeCare Community Based Organization has reviewed the proposed Public Participation Bill, 2023 that
seeks to provide a framework for effective public participation and to give effecl to the constitutional
principles of public participation and participatory democracy as outlined in Articles 1, 10, 3S, 69, 118,
174, 784,196,201 and 232 of the Constitution of Kenya, 2010.

We acknowledge and appreciate the spirit and intention of this bill to provide for national legislation that
will safeguard the participation of citizens as primarily outlined in Articles 1, 10, and 35(a).

Our views on some of the issues are therefore as follows,

1. Definltlon of public participation.

The bill Part 1- Preliminary, defines public participation as the process through which the public is
engaged in understanding and contributing to decision-making processes by state organs and public
offices at the policy-making, law-making, and implementation levels.

Recom mendotion o nd justificotio n.

we recommend that the wordings "/ully engoged, formulotion, views considered and evoluotion " should
be included to make it more effective, and citizen-inclusive and give effect to Article 1 ( all sovereign
power belongs to the people) of the Constitution.

The definition should therefore be; the process through which the public is fully engoged ond involved in
formulating, understanding, ond contributing to the decision-moking process ond their views considered
by stote orgons ond public olfices ot the policy-mdking, low-moking, implementotion, ond evoluotion
levels.

2. Objects ofthe Act.

Part 1, Section 4 of the bill, outlines the four objects of the Act.

Recomme ndotion o nd I ustificd tio n.

We proPose that the primary objective of this Act should be to recognize, safeguard, and promote Article
1 of the Constitution.

The participation of citizens as provided for in Articles 10(2), 118, 196, 2O1(a), and 232(1Xd) of the
Constltution primarily originates with all sovereign powers belonging to the people. (Article 1)

Section 4(a) should therefore bej to safeguard the sovereign power of the people of Kenya as enshrined
in Article 1 of the Constitution.



3. Rights of e member of the publlc ln public participation.

Section 7 of the BIll outllnes the rights of a member of the public who's taking part in the
decision-making processes but leaves out one key right.

Reco m me nd o t i o n o n d j u stilico tio n.

There should be a Section 7(d); a member of the public taking part in the decision-making process

should be given feedback on the extent to which their submissions or views have been considered or
reasons for not being considered in giving effect to Article 35(1)(a) (a member ofthe public hos the right
to occess the infomotion held by the Stote ond Article 35(3), the Stote sholl publish ond publicize ony

lmportont inlormotion ollecting the notron,, ofthe Constitution.

4. Flnancing of public participatlon processes.

ln Part lll, (miscellaneous provisions), Section 11 ofthe Bill, mandates public offices and state organs to
provide necessary resources which shall be included In their annual estimates provisions for purposes of
undertaklng public particlpation and consequently (at Section 12)prepare annual reports at the end of
each financialyear.

Recommendotio n o nd I ustifr co tio n.

The financlng of public participation processes should be ring-fenced and if possible caPPed at a given

percentage of the annual budgets of state organs or publc offices to avoid cases of corruption or

wastage.

5. Contents ofthe annual public participatlon reports provided by relevent authorlties.

Section 12(4)(a, b)confines the contents of the annual public participation reports to (al a description of
any complalnts made against the institutlon concerning public participation, actions taken, and any other
Information that the responsible authority may conslder relevant.

Reco m me n d ot io n o nd j u st ifi co t i o n.

We propose that Section 12(4Xb) should be; details of the level of inclusivity in the public partlclpation
process giving priority to people with disabilities, the marginalized, wlnerable and minority Sroups and

Sectlon 12(4)(c) on the views considered from members of the public and the feedback Siven to the
cltlzens to guide implementation and evaluation of the public participation processes.

6. . General penalty.

Section 13 of the penalty sets the penalty for anyone who contravenes any provision of the Act at a fine
not exceedinB three hundred thousand shlllings or imprlsonment for a term not exceedinB six months or
both upon conviction.

Recommendotion ond Justnco on.



It is in our view that the said penalty is light and doesn't reflect the weight and integral role of public
participation in our governance process and democracy at large, for us, contravening any provision of
this Act amounts to violating Articles 7, 10,35,69, 718, f74,784,195, 201 and 232 of the Constitution
and generally preventrng the people of Kenya from exercising their sovereign power.

We are therefore proposing that any person who contravenes any provision of this Act if convicted be
liable to a fine not exceeding frve million shillings or imprisonment for a term not exceeding two yea6 or
both.

7. Timellne for glvlng public participauon notices.

The general public participation guidelines schedule, ln Part 1, gives state organs or public offices the
mandate to give adequate notice for citlzens to make their lnput on the issue(sl.

Recomme ndot ion o nd J ustifi cdtion.

To enhance participation, fairness, equity, and inclusivity we propose the adequate notice to be Z1 days
so that People from different regions who might be having difficulties with communication (medium or
network availability and strengthl, interpretation, or accessibility can have enough time to discuss,
understand and share lnputs wlth the relevant authority.

8. Access to lnformation for publlc partlclpatlon.

Section 5 ofthe Schedule provides guidelines for publishing and distributing public participation
documents.

Re co m me n d ot i o n o nd J u stilico tio n.

We are proposing a Sectlon 5(1Xcl, the documents and websltes/ digital platforms should be disability
friendly, l.e. have braille features, and avallabllity of slgn language interpreters among other means that
will be deemed necessary.

9. Civic educatlon and awareness-

Reco mme ndotlon ond owo reness.

Stlll, ln Sectlon 5, we are proposing a Section 5(1Xd) that shall mandate state organs and public ofices to
conduct civic education, awareness, and public sensitizataon on the issues to be discussed before
members of the public give thelr views.

Some of the policy issues and financial mattes/documents are technical and enough civic education
should be conducted before the citizens take part to ensure that the national \ralues and principles of
Sovernance as outlined ln Article 1O(2Xb) of equity, sodalrustlce, incluslveness, equallty, falrness and
nondiscrim ination are adhered to and respected.



coNct_ustoN

We believe that the Public Participation Bill, 2023 with the inclusion of ourJustified recommendations

will indeed provide a strong mechanlsm to facilitate effective and coordinated public participation and

give effect to the Constitutional principles of public participation and participatory democracy outlined

in Articles 1, 10, 35, 69,118,174,184,L96,20L and 232 ofthe Constitution.

The Bill ls also going to provide a good background and platform for information exchange among

different state organs and between the state/devolved units and members of the publig it is also going

to provide room for engagements and partnerships that can enhance the participation of citizens in

governance processes. The a\railability of national legislation on public participation will also show a

strong political goodwillto enhance transparency, accountability, and integrity in governance processes

in Kenya.

This memorandum has been submitted in good faith and itt our prayer that the recommendations will

be put lnto conslderation.

Yours Slncerely,

Arnold S. Osano- Executlve Director Wecare Organlzatlon.
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MEMORANDUM ON PUBLIC PARTICIPATION BILL

RECOMM ENDATIONS

781tO12023

We The Undersigned, On Behalf Of Kenya Climate Change Working Group

Do Hereby Submit Our Memorandum On The Matter Of Public Participation (Amendment) Bill

2073.

We Pray That :

ln the amendments it important to address three major areas

1. Definition and terms which are missing in the document

2. The executive power as enshrined in the constitution to avoid constitutional spirit
violation

3. Community representation as enshrined in the constitution.
4. And omission of some terms

In thc Definition there is need to definc "PUBLIC been a component that is commonly
used its important that it's well defined to enhance mutual understanding for all and inclusive
participation that will enhance effective participation and legality of the process.

Section 8 Talks about determining who is responsible for this Act but we feel the role of
citizen\public is missing of which needs to be highlighted because the person is being

planned for.

Section 9(1&2) The subject of the regulation ttuough which responsible departments are

carrying out the process to show how the engagement was inclusive in accordance to needs

and priorities is missing.

Art,12(4a&b) The report should be complete indicating how it was conducted and how it
was inclusive and effective

Part iv Section l4(2a )- Talks about the cabinet secretary may make some regulation but

these may bring about conflict of interest..

Schedulc 5(3b) The cost should be incurred by the authority and not the public.

l. Part ofthe procedure should be sensitization of the public participation policy

lof2lPage



2. Should give the public what is the delinition of PUBLIC NOTICE

3. Inclusion of access to information for PWDs should bc clear

4. Therc should also put the considcration of place' culture and gender'

What we thought was positive in the document

Pert ii Section 6 (2d)The amendmcnt indicates positivc indicator on inclusivity and effective

which is key more ro Art.7(3)shows someone can be protected without disclosurc of identity if
nced be. The publishing ofthe document is an indicator of good will and process transparcncy

that's in Art.10

Thanks for your consideration

ln sewice of our Natlon.

Sincerely

t
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CSPEN

CSPEN MEMORANOUM ON THE PUBLIC PARTICIPATION BILL, 2023

Th. Civil So(iew Pediamentarv Enoaoement Network (CSPEN) is a forum for Non-nete Acto6, bdnging together (ivil iocicty or9.niz.tion5, profrssional
atso(iations, think t n kg and r.rearch in stitutions whos! prog ra mm. a r€a 5 involv. working with the legillaturc. The network w as .nlblishcd ih ro19 as a
joint initiative ofthe w.stminn€r Foundatioo for Demo<rary.nd Mral.ndo Trust to provide . coordinat€d.n9a9.mcnt with thc Kanyan l.gislatu;., itj
(ommittres and membcrs in their ovcfjight, l.girlation, .nd r€prejcntation rolcs. Bro.dly, CSPEN se.ks to .n9.9c with th. legirhtur. to .nsure that
legislativ. output mc€tsth. connitution.l rcquir.m.n6 ot leadeEhip, account.bilty, and int.grity and is raaectivr ofand aligns with tha bro.der publk
inter.n. Curr.ntly, CSPEN has a m.mb.rrhip of thirty{€ven national (ivil so(iety organizations, .nd the priodty erear are guided by tha dcsign .nd
. rch it.ctural fra m.work ofthe parliamentary committ.ei ofthe lJ* P.rli.m.nt ranging from, Publi( Financr Manag.m.nt (pFMi.nd Davolution; lnalusion
and R.pretcnt.tion; L.adership and lntegrity; Human Right9 and A((crs to Justi(.; Public Particip.tion & S.rvic! D.livrry; Climate Ju5ti(. .nd
E nvircnmenta I demo(racy-

Thil Memorandum is informed by C5 P E N Me mbe. ehrp and also in(orpora tes th e views of Pa rtner organizations lik. ffwaw€za E.5t Afric. a nd
lnuka niSisiK.nya),lnuka Ni5i5i!, Paw.:54, Kenya WaterforHe.lth Organization (KWAHO); Centerfor E.onomicGovernanc. (CEG); Amn.sty
lnt.mation.lK.nye; Bunge M athin.n i S( hool of Gove rnan(r; xakam.ga Community Ccntre, R.sourc. Conflict tn5titutr (RECONCTLE); Rural
Empowenrlent Development Organir.tion (REOO) Kcny.; Integrated Development Ficility (lDF); and OPOr-Ois.bled Person Org.nizations
in<luding tha Kanya Asto(iation ofthe Unit.d Diiabled P.rsons ofKcnya; lnt!ll.atually H.ndi(apped (KAIH) Action N.twork for the Disabled
(AN DY}; NCPWD - Nationa I Coun.il for Plrsons with D isabilitie,, A.5. Ki Diff. rently T.lent.d Society of (.nye (DTSK) \ /om.n Chall€ng.d to
Chall€n9., and Kcny. N.tionalA5sociation of Deaf-KNAD).

A5 . k.y tanat of entren(h ing good govcrnan(e, a nd by dint of Ani(le u8(1xb) of th. constitution a nd standing order 1:ll ), wc support th.
Public Particap.tion 8ill, ro13 subject to the propGad em.ndm.ntr her.with which wc (olle<tively subhit 85 follows and pray that
they ba con5ider€d.

6d Novlmbar 20,

P.ge 1of 10



Sgnedby

Convcn.r, CSPEN

.t

C.rolinc G.it.
Ex.cutiv. Dir.ctor
Mz.lcndoTruit
Em.il' Silgl.EgeErdlIdp_leE

P.t.2 of 10



,iB rlElrii.ll,

No clause Proposad Amendm.nt Ju$ifi(ation

clause r-
Definitiont

lnsertion of . new definition

tivi( !du(.tion' m.anr the procer, of
effe<tiv.ly impaning inform.tion .nd
(r.aling awar.nctt of de<ision-mrking
proc5r.r, legi'letions, publi( Poli(y,
righti of the public and rcsponribilitiet
of rtat. organt .nd publi( offi<cr,
in(luding how th.rc rightr .nd
rerponsibilitier rre axlrait.d .nd
.c(ersed by the Publi(, rnd in<ludet
(lai5room-b.rcd l..rning, inforrnal
tr.iring, rxp.ricntia I le. rnin9, . nd marj
media camDaions.'

Civic €ducetion is (ru(ial for rffective public particip.tion
in de(ision'making within a demo(rati( society, aligning
with Anicle l5 ofthe Constitution whi(h supPo(5 a((.ss
to information. Thc proposals aim to mal. civicadu<ation
mand.tory for all public and 5tate organs before decision-
making, addr.5singthe<hrllenge of public underJtanding
oflaws.nd proc.dures, although limitation5 on finanaial
and human rasources adst for compr€hansive civi(
.du(ation. This initi.tiv. involv?t integr.ting civi(
education into the natioo.l budget, .nsuring allo(at.d
fundr are properlyutilizedwith rpecifi( m.aturer in plac..

The definition of publi( parti(ipation
should bc d.leted .nd inse(ed with the
following definition:

'Publi( p.rti<ip.tion' me.n5 tha prc(.se
wh.rc individuab .nd govern m.nt.l . nd
non.govarnmental group5 ir€ angagcd
.nd influ.n<r d.dgion-making in poliry,
legirlation,,aNic€ d.livcry, overright,
.udit, and d.velopment matt€ rr.

This definition borrows h.avily from tha d.finition
adopt.d in the County Publi( Paticipation Guidelines by
the Ministry of Devolution.nd Arid and 5.mi-Arid L.nds
(ASAL')'which broadene the actort .nd s(op. of publi(
p.rticipation. Addition.lly, this definitaon introduces
publi( parti(ipation in audit procestca aligning it to
ongoing pr.ctac€ et the Omc. of th. Auditor G.n.raland
it5 rpa(ifia department on rocial .udit5/so(ial
a(countability-

I l. nu.ry 2Ot 5- Aft6rd . t htts: / /ou ntvtoolkrt.dealu tion. ro,t€ /rrt.i/dc{.u lt/ fils /8rc{rccr/cou nlv -pu blic-o..b(io. tion i.n!.N-2016,nd,
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lns.rtion of tha d.fiflition of'lnt.reetcd
part/.r:
'a p.rty wfro h.r . re(ognizrblc it kc
(.nd th.r.forr ,t.nding) in th. m.tt.r.'
(Blad(s L.w Dictiiooery)

lnreftion of thr definition of'affected
Part/.5:
'a party that ls likcly to b. impa(t.d
dir.<tly by the matt€6 und.r
conrid€r.tion during th. publi(
participation'

This will .nerr. th.t public pa(i(ip.tion pro(redingt
indud. .ll p€rion', notiu5t! <roir-5rctlon ofthe publi(.

Amendrncnt of th. dcfinition of Gbin.t
Sc<r.tary to bc r.rtrid.d to th. Attomcy
6cn.r.l-

This d.finition will da('lag. amtigulty .s ther. i5 no
Mini5t.r for Justice. Additionally, it will mitig.t! pot!nti.l
conllicts of lnt.rct! .i th. C.bin.t S€(r.t.ry will b.
task.d with formulating 3p.cifi( guidelio.r forth.ir own
mininry.

:. Cl.u5c 4- ObJ.{t
of th. Act

hsefion ofArtictr 174 (() and Artide 184
(1)(<) of the Connitution .mong tha
A(id€sthatth. A<t intc6d5 to giv..ffe(
to under sub-claut. 4(a ).

lngertion of . $b-(lau* highliqhtinq th.
prin(iple5ofthc Bill

Th.5. Ad<l.r highlight Brblic pr(kip.tion .s an objrct
ofdrvolution .nd.s a k.y principlc in thc aovemanc. of
urban araasandchies,

! Claur. 5- Scopc of
Publk
P.rti(ip.tion

Thc lns.rtion ofv.tting pro.assar of sllect
Stat! offic.R should also ba lnclud.d as
m.ttrrs that aan undergo public
paniaipation.

while th.s. pro(a,s.i ar€ guided by both th. Public
Appointmcntr (Padiamlntary Appror.l) Act rnd thc
Publi< Appointments (County Art mblias Approv.l) Ads,
it h (nxi.l to .mphasiza th.t th.y still f.ll within thc amtit

f public perticipatbn pro<.ri.t
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Clausr 5 -Conduct
of public
parti(ip.tion

lnsrnion of sub-alause O) to highlight
(omponents of m.anlngful publi(
p.rtidp.tion. SLrb-(l.ure (2) provider tha
criteria for rlasonabl! publi( parti(ip.tion
but the.e is no aonaspondcnt iub-tlaus€
a5 to $rhat conrtitutas mcaningful public
participation.

M€aningful public partkipation h!5 b.!n thr subject of
iavarel court p.thions .nd cont.ans 50me of th€ following

(i) clarity ofthe subjld mltt.r for the public to
undcrstand;

(ii) rtruaturei and pro<a9ses (mrdium of
€ngagcment) of panicip.tion that ara Char
.nd iimple;

(iio opportunity for b.lan(.d influena€ from thc
public in 9.n!ral;

(iv) (ommitm.ntto tha procliij
(v) <apa(ity to cn9.9. on th. part ofth! public,

inaluding that th! public must fint b.
r€nritirad on tha rubjact m.ttcr.

(vi) Fecdb.(k on th. inpt,t givcn, lv.ntual
outcoma .nd how input Influ.n(.d th.
outcomr of publi( pani<ip.tion

Thi5 ihould b. indud.d to.void running afoulofthe
spiritofAnicle 10 ofthe Constitution byturning publi(
participatioo lnto a aoimatjc v€ntura.

5. Cl.ur.7- Righti
ofr mlmb€rof
thr publi( in plbli(
p.rticipation

ln5ertion ofthe tollowing .dditiona I right!
und.rsub-alau5. (r):

i) M.king preicnt.tionr without
inflrrenc. orinterruption5 by a 5t.te
or public om(.r ihould.lro b.
introdua€d.

ii) Mcmbc6 of the public ihould .ho
not fe(a any ranctioni forattending
and making submi55ionr during
public p.rtkip.tion forums.

Thir will r€ak to .adu(. (.res where dti:an5 fcel that they
are intimiJ.t.d within public panicipation procaedinqs.

I l.itith An.ri..n Tob..co X.ny., Prc (fornEdy Bdtith AnE ion Tob...o Kayr Umil.d) v Crbii.l S.(Et ry td ti. Minittry ot H..llh & 2 oth..* (..y. Toli<co Control
Alll.@ &.nolhcr 0rr.r6t!d P.ni.!! M8t.mind Tot..@ (.ry. Unlt d (Ih. Afie<led P..ty) [20r9l.KLR

(
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iii) Th. publi( should.lso b. ac(orded
ad.qu!t. and r..ron.bk tima to
make prasantation5.

lns!(ion of. rub-clausr highlighting thc
oblig.tion, of rtat. org.nr .nd/or public
omaers in (onducting publi< participation.
Thes. lnclude tha $t blirhm.nt ofpropar
ttructuraa for me.nlngful public
pad<ip.tion and th€ .nabllshm.nt of .
monitoring.nd lvalu.tion framcwork.

Furth.r, input by publi< or 5tat. offi(crr
3hould b. limit.d to giving innructions
and/or m.king (l.ri6cations on isru.s
r.il.d on thE mett!r und.r (onrideratbn-

Lartv, th! !m.n dment of iub-daus. r (b)
to indudc that melnb.rs ofth. public c.n
.lso m.ka bmirrions through K.ny.n
Sign Langu.g. .dmini5t.red by qualifi.d
sign lan9ua9. prof.ssionals.

Parallal to th!.rast.ne of rightr, th.rc rhould b.
(orraspondlng ob,igations that n!a.$itat. (odifr.tion!
.nluring a daar undergbnding among offi.ial5 regarding
thak roles .nd rc+onribilities. Conraquantly, . (laur.
highlighting th. oblig.tionr ofn.t. o19.nr and/orpubltc
ofiica in aonductjng publi( p.rticip.tion would bG

na(assary.

This i5 to .void intimidation of m.mb.6 ofthc publi( on
tha submi!sions midc.

It is <ruci.lto .plidtly a(knowhdge that lndividu.ls (.n
(ontribut. uiing Sign 1.n9u.9. to en(ourage inclusivity
.nd uphold th. rightt of .v.ry individual to Gxprcrs
thamr.lv.s and p.rtkipet.. Ohitting Sign LlnguEg.
from the Billmight(oovay an imprcsrion ofdisrag.rdlng
or dis<rimin.ting .g.inn . spcdfi( group in publi(
anqaqamant.

5. Cl.us. I -
Dct.rmin.tion of
r.rPonribh
authority

lnJ.rtion of 5ub-(l.us. (8) to highlight rhat
th. nat.d r.sponsibla authoritici hold th.
powar to d.hgat. th. performanca oftha
duti.r srhhln th! ,(t to an offiGr with th.t
Jpeclfia 5cop. Gubli( pi(kip.tion offi<lr)
or.ny other oftic.r within thc antiw/My.

Thls ir to ansu.a that dtil.na hav! . point of <ont.ct
withinth.st t. o0anorFrblic offi(e that they c.n follow
up with.nd hold to.ccount on mattarscon<cmh9 Frblk
pertidpation.

7- clauaa rr -

R.ports
sub-alaus! ({} should be .mandad to
indud.:

The obj.ctiv. of publi( particip.tion ii to coll.ct publa.
opinion. Th! annual r!port should th.rafoE outlin. allth.
inform.tion (oll.<t.d durlna all oubllc DartkiD.tion
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a. a 5ummary of tha number and
natur. of publi( parti(ipation
5essionshel4

b. th€ imm.di.te output and
outcomer from public
invofuement, and

(. an upd.tc on th. future rtap5 or
progress of the matters under
Consideration.

Furth.r, e 5ub'claur. shorrld be introdu(cd
to note thet the annualreports should b.
mad€ public for a<(ass to the publi(
through th. offidal websites of th.
Parliament, r.levant institutions, and any
oth er r.levant cha nn.l of (ommun i..tion.

seisions held and the out(ome! resulting from the samc.
ln linc with Anicle ,g of th. Constitution, the (laus. should
also includ.thattheannual reportsonpublicpanicipation
mad€ et the.nd of.a(h fiscalyea. should be made publi(
fo..(ccsstothrpubli(to give?ff.(ttoth. provision.

I Clausa 13-Gencral
Pcn.lty

The gilldo€r not outline what(onJtitut g

en ofren(c in itsentiraty.
Th. Billmun cle.rly de6n . punirh.ble conduct whichwill
then bcfollowed bythe p.n.lty. tnthisway, both <itiz.ns
and publicJstate offic.rs (an fore*e whan a spccifi( .ct
would be . vaolation .nd .d.iurt th.ir .onduct ac(ord in9ly.

9.

Propolcd
Additional Clau5e

- Alignmcnt of
.xisting public
p.rticipation
lcqirl.tion

Guidalinc 1 -
Fa(tor5 to bc
Conddcr.d

The (urr.nt bill does not 5e.m to provide
a position on what will happen w ith thes.
rxinihg pie(cJ oflegisl.tion- In thcir
introduction, thr regulationr should
provide adequate m.chanisms to a lign
there !xisting l.ws and polici.5 to the
over.rchinq framework provided by the
bi

lntrodudion of a naw sub.(lausc under
guid.lin.l-
' Raaronabl€ ac(ommodationt that
person5 with disabiliti.s may requira to
artid includin

A Number of public bodici h.v€ developed th.ir own
legislationr .nd poli(ies on publi( participation including

ln lina with the Convantion on th. Rights ofp.rsons $/ith
Oi5a bilitier, r!a5onable a<<orhmodation maa n5 na<atjary
.nd .ppropriate modifictaon and .djurtments not
imporing a disproportion.ta or undu. burd.n, whaG
needed in . lar
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qu.lifi.d tign bogu.gr int.rpret.6,
physi..lly .((.sriblc infr.sttuctur.s .nd
documents provided in brallla/larqa print'

dasa bilitias anjoy or.x€rcire on an aqu.lbasiswith oth.rs
on all human riJhts and fufldarnrntal frcedoms. Thes.
appropri.ta modifications and sdjustments will allow
plr5ons yith disabilitierto angaga meiningfully h publi(
Darticioation oro<aadinot.

Propored
G'Jid.lin. (rXr.) .

Noti..

Adequ.tc noti(e has not be€n d.fin.d
clearly and may thcrcfor. b. op.n to
abusa .s it ls opan to tha dis(rction of
.ith.r the St.t. organ orth. publia offic..
we r.<omm.nd amending th! guidelin.
e6d rpacifuing a pariod ofat h.st twenty.
onr (2r) d.ys to.llow th. pi.,bli(, .ffeclrd
partias and relavant gtak.holders to
ad.quat€ly prepar. and meaningfully
parti(ipata.

lnr.rtion of $dal mrdia platformi und.r
(r) (.) as. pl.ca for publication and
dLtribution of noti<cs.

Th. introdudon of sub-dause (4) rtat.s
that sub-cl.urc G) G) doci not prevent
othar hterartad p.ni.s from en9a9in9 in
lhe publi( partkipation pro<.s5.

Th! itat!organ fa.ilitating public p.rticipation should b.
guid.d a(cording ly by th. prin<ipl.s of.dminirtQtive law
in d.termlnlng wh.t're.son.bh' conslstr of. Addltion.lly,
thit will cn crra that membcrs ofthc publi< do not te.l that
th.y hav. bern d€ni.d tha right to participat.
m..ningfully. Tw.nty-onr (u) days will provid.
int.r.5ted p.d!5 tuffi<i.nt tima to an.lyza and pr€parc
submissions for e h..rin9.

Ar ofJanuary rorr, thercware 11.75 mlllion so(ialmcdia
u5.r5 in K.nya.r M.ny Kmy.nr u5! thesr pl.tformravldly
and rcceiv. information from tha ramc. Th€rc har beln a

growing tr.nd of gov.rnm.nt aglnci.t lcve69in9 th.5.
platforrns to shar. vital info rmatbn to <itire nr,

Sub-alaus. (l) +ould not b€ inkrpret.d to limit publi.
participation to only .ctoB identiff.d by the it.t orgen
or publi( offica. Thiswillbc deemed cxcliJrion.ry.

11 Proporad
Guid!line4-
Ad.quat. tima

Ad.quate noti(. has not b€€n defincd
de..ly and may thcreforc be opln to
ibuia as it ir opan to tha dis(r.tion of

Th. org.n fa(ilit.ting public padcipation should b.
guidrd .(<ordingly by th. prin<ipl.rof.dminin .tiw l.w
h d.trrmhlnq wh.t'rer5o.r.bla' consi* of . Addft ion.ll%

I lBPrlldlxEllef rssl!!!orts/c!ri!!!431
lav.r:-:text6oci.ltl0h.di.l20rt trid6t20forlz)Kavrt20inl202ol2&ttt-K.plort20enrlvrrl20rcv..ltI20th.tt20si.Lr@rlll20b.h{6t20202rr20.ndI2O2
cE
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ritharthe Stete orqan ortha public om(.
Wc rc(omrnand a prriod of at l€an
twlrty.on. (r1) dayj to allow th. publiq
aff.<tad p.rtias and ralev.nt sta k.holde.s
to .d.quat.ly prep.ra and meaningfully
PartiCipate.

this will .nsur. that memb.rlofthrpubli cdo notf.€lthit
th.y hevr becn r.n6ined from p.(kiparing tufly.
rw.nty.on. (21) dayr will provide intarenld parti.s
sumdant tim. to .n.lfzc.nd prcpe.! submisslon5 for a
hearing.

12 Propoi.d
Guid.line 5-
Ac(ati to
lnfo.mation for
Publi(
P.rti(ip.tion

lnsartion of 9ociel m.dia pl.tformr undlr
(1) (a) es. pla(G for publication and
dinribution of do(umcnta for
consid.ration

AsofJanuary iozr, thara war. 11.75 million social medi.
u!e6 in Kcny..-trany Xanyans usa thcra pLdo.ms avi y
.nd G(eiva information fiom tht samc rnd thcrc hei
been a growing trrnd ofgov.mmrnt a9.nal.s l.varaging
thr5. pladoffns to sh.rc inportant tnfo,-rmation.

13 Propolad
Guid.lin. s-

lnformrtion for
Publi(
P.rticip.tion

of(1)(.) to r..d;
Publirh .nd distribotr th. do<urhlnts for
considaEtion a5 widaly er porsibla using
the av.ilabla me.na, in(luding provirinq
hard copi.t radio and trl.vision
advartilaft ant', wab5itas, or community
radio announcafEntr at leatt ,1 ddr6
(about , weaks) bafon tha d.adtine Jor
submision oflzedhad

Thir provid!s tirn€li lor th. publishings dinn hrtion
of ralava nt .ti R.c.ivin9 th. inform tio
prior ind suffi(ient tima !n.bl.s tha conduct of prop.r
cff.ativ. and afficicnt pobli< partkipation.

Propoicd
Guid.lin! 5-
A((atato
lnfo.m.tion fo.
Publi.
P.rti(ip.tion

(l)(()tor.ad;

This mey bc subia<t to lnh.mation
disclo6ue limitations und.r the A...rs to

Thii .nlur.s th.t .riy limit.t
or publi( offi<a er. subjact

ions inposcd by a nat. organ
to tha A(cats to lnformation

Act. The dausr ai auraently raadr leavat room to apply
rubi.ativ. rcquir€m.nts.
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15
Guid.linr j-
accats to

publi.
pirti(ipation

of 4 (b) to
r!ad;

Th! . pplicant f.il5 to satisry.ny ac..is to
i nf o rin ati o n r a q u i r c m e n ts.

To rnsur. th.t a f. ilur. by . 5tat. organ or public om(. to
givc lnform.tion is puEuant to A(i(l. I5 of th.
Constitution .i w€ll es the A(cers to lnformetion A(t.
lmposing . confir.ntiality r.quirament ii subj.ctive and
may be in (ontravantion ofthe A((cssto lnformation A(t

16. Propoi.d
Guidcline 6-
Pro<aJ5in9 of
R€5pon5a5

Add the
following
dause

(d) tr.nsf.r of appli(.tionr to .noth.r
publi(.ntity, if th. lnform.tion r.quested
i5 h.ld by th.t oth.r publi(.ntity

This is in lin. urhh the provisionr of iaction 10 of tha
A(ccss to lnfomation Ad and anable5 case of a(cass to
information by applicantt

a7 Propoied
Guidclin. T-
crcdibility.nd
intcA rity of th.

This clausa is walcoma a5 h sraks to
int.9rat. th. prin(iplcs of Ch.ptcr 6 of thc
Consthution anto the publi< parti(ipatioo
pro<ass. However, thc clausa should
d.arly outlinc who the cli.ntsar..

18. Propos.d
Guidcline f
Conduct in publi(
parti<ipation

Pro(a5ter

Th! guidelin. thould b. Bm.nded to
sp.<ify wh.t <onethutcr di3ruptiv.
behaviour and what should happ.n if a

publi( om.i.l cau*s h.

Whil. the clause i5welcom! as it providca g uidelines on
the (onduct to bc.xpcd.d di.r.iag publk parti.ip.tion
gessionsand proc.95.5, lt ls nec.sraryto highlight what
connitut$ disruptive b.haviou r and wh.t ghould happan
in th. rv.nt a public offi.i.li5 (ausing th. disruptiv.

19 Cl.urc14 S(h.dule on Gencr.l Publi. Participation
Guidllines, sub-d.use 1 (f) How do w.
m.rgure th! indurivity of th! proc€si?
Th. m.<h.nism rhould giv. . n.ndard
paoaldurc on how to ansura tha procers 15

in.lusiv. to all contlxts.

Public Padcipation thould blgin from th. villaqa, ward,
and rub-countyto the national laval. Tha,tandard
proaadura for inalusivity rh.ll .n3uG that the vicw
c.ptured .t th. vlll.g. ir implem.ntcd at the n ational
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The Kenya Devolution Gvil Society Otganizations l7otking Group Q<DCSO'JflG) has ana.lyzed the PubLic Participation Bt\ ZOZ3, currently beforc
the Natiooal Assembll and wishcs to submit as follorys:

Section/Heading ol
the BiIl

Current
ptoposed
for change

clause Proposal Justifi cation/Rationale
Proposed changes.

Tide Thc tide of thc Bill Changc the Name of the Bill to '"The

CMc Education and Public

Participation Bill 2023"

Civic education and public participation arc closely
and intertwined. They arc like two sides of the same coin
Importandy, it not possible to have mcaningfi:l pu
participation without civic education. In the evcnt that it
not possible to change the name of the Bill in its curren
form, then spccific clauscs on c.iyic education should still
includcd in the Bill to cnsurc ttrat civic education
adequatcly considcred and covcted.

I-ong Tidc Thc long tide of thr
Bilt

Changc the long tide to .indude

Anide 174(c) and (Q of the

Constitution of I(enya

The Bill has listed some Articlcs of the Constitution o
Kcnya of relcvance to public panic.ipation but has cxcluded
kcy constitutional Artidc of rclcvance to public participatio
in thc cootcxt of dcvolution namely the provisions of Arti
174(c) and (d) of thc Constitution of Kenya. This Articlc
neccssary becausc the Bill if passed .into law will rc
public participation at tic two lcvels of govcmmcnr

Section

Interpretation
2 Cabinet Secretary Ttre law should provide that the

Cabinet Secretary responsible for
implcmcntation is thc Cabinet

Sccrctary responsiblc for Public
Servicc

Sincc public participation is one of the national values ol
govcmance, and taking into consideration that Public Service

Commission is rcsponsible for implcmentation of thc values,

thc law should give this rcsponsibility to Public Scrvicc
Ministry. In designing pcrfotmance of National Govcmment
and supporting thc Couaty Govcmments, thc Public Scrsice
Commission would thcrefore inclusion of public
panicipation as one of thc compoocnts in performance
mcasurement. This rrill also ensure stability i"
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ct since trends havc showed tha
Public Servicc Commission has always becn a mioistry in
govcmments unlike Justice. At most counties level, thi
function is undcr Dcpartments for publc Scrvicc hencc thi

implcmenution of the A

approach wou.ld promote unifolmity
Section

Intcrprctation
2 Public participation Thc deEnition of public participati

should include "planning budgetin
monitoring, evaluation and auditing,
as part of thc decision
proccsscs for citizen cngagcmcnt

decision making processes.

thc provisions of Artide 1 of
nstjtution on retcntion of the sovcreign power by citizcn
their governance and firlfilment of thc provision of publi

articipation as a principle and value of govcmance und
10 of the Constitution, thc law should bc cxplicit tha

citizcns shall be includcd in all levels of govcmanc
uding thc "planning budgcting, monitoring, evaluatio
auditing".

ot frrll rcalization of

Section 4: Objects o
the Act

Add clausc (c) Indude an objcctivc on
cducation for cnabling or promotio
of public panicipation.

irnportant ingrcdicnt for pub
crpation. It is therefore imporrant to integnte ci

ducation into dris Bi.lI since the government can,t promo
blic panicipation without conductin g civic cducation.

c education is

Scction 5: Scopc

public participation
o Clauses 4 b, c and d Changc dauscs 5(a), @) and (c)

indude implemcntation and (t)
also incorporate participation
planning, that is, a). "Formulation an

implcmcnation of policics"; b)
Planning b). Planaing budgeting
financial managcment c). Making a

implcmcntation of laws.

A.lso add sub-dause d). to provide fo
public panicipation in oversigh
proccsscs iaduding financial audi
and ovcrall servicc dclivery proccsscs

import of thc proposed changes
articipation in all processes of public govemance ftom poli
aking, planning budgcting, implcmentation of plans

, and financial and scrviccs delivcry processcs in lin
th Artidc 1 of thc Kcnyan Constitution.

rs tO lntcglate cruz
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Renamc clausc 5(d) to 5(c)
Section 6: Conduct o
public panicipation

Scction (2) Indudc a scction on ($ on intcre
and relcvance of stakeholders pub)ic participation whercby the organs

direct consolations with thc citizens /gcn

ving turo ticrs of consulations will allovr stakcholdcrs to b
onsultcd 6:st bcfore the general

Kenya major s u.kcholders have becn biascd by satc

pub).ic are consultcd

blic. By

have bc

Section 7 (2): Righ
of a mcmbcr of publi
in public participation

Additional
(d)

daus A mcmbcr of the public to be
affectcd by thc decis.ion can be
consultcd/appcar vimrally

would bc affccted by thc decision
and may not be in the Country during the time public
panicipation is on also thc Kcnyans living abtoad have a
right to panicipatc and bc consulted uader the Constitution

Thcrc are people who

Scction 7(3): Rights o
a mcmbcr of public
public participation

Clausc

Additiona.l
Can also appear vim:ally Thc right to participatc applies to all

e homc country ot in thc diaspota

citizens whether Living

additioIndudc
dauses

Provision of adequate timc to
submissions and prcsentations

e public or cntities should
scntations without state or pu

e public should makc submission

thout any sanctions ftom the satc o
blic ofEcc or political iotcrfcrcnce

IEce intcrfcrence

om of expression as cnshrincd
bill of rights stipulated in the Constitution

This cnsures right to frced

8

o

Scction

Detcrmination
Clause (2) authority of CounAdd also thc

Assembl.ies

o County Asscmblics arc a.lso rcsponsibl
thotities similar to Padiament at the dcvolvcd

is bccausc als

govemments

4of6lPage



responsible authority

Clause (5) ct Secrctades with
Permanent Scctetaries

Substi tute Cebin slhr bccaus thc e eccoun EN of6ccrs atc6 Pcrmanen
Secletafl bcs ut not Ca lnb c sccfetanc

for implemenation of th
should bc Public S

sion and not Mfuristry
fJusticc, whereby the law custodian i

Thc govemment Departrnent to b

Attomey General

to citizcns. Am not conyinced

bli Participation. Minis

e shou.ld veha reliablc rtx tmtry cm taan tloncading opl
c !7 dcu:ren don vehav otry
custsc aftd I d ,ton trus ath tht A canG ffee vclcts hv sPear

A Pud cbti Parti Puon, ublic Pc:lPa auon ls onc foaruclP
ues of ance andgovcm we ln\retc mea where waedIB

4ted that rm cmen bt2 onoYctsecmg of thepl va.lue 1Ss th
bilinsl of PSC nrc bty clicve tha thwl ean CTffe vc

Publintro PS c Parts llto could bePa, ln ted lngra
formao ec aim t thwl dcaf lnagcmen dicators,

t thc IAUon o thefimplemcn illb should eb c noharged
end n bo to coordhady te PP and CE and en

Commissi dministraance Sam sa oon n A uve ustlceJol & Acces s to nI forma tson AcL Govemmen t mlnrs try
bc kcen to cnsrue cc enh tscomplian mattcfs CE

Schedulc ccdon

ubsection (3) (d)
so virtual optionIndude al To caner for those not prevent and those in the diaspom

ction (5) subsecti

o)
e no charge for public

information
lhere should b

vdU

limi

AIf ch lndudedargc Iimi cth to escc s to.igh
formrn hoa n and thc tca m2 descfl cborgen unv rca o 2ble

to theEgurcs same tsrighccuon (5) subsecti
(3) G) for public information unless

security information which

Th hould be n con Eden tiality
t's

ptotcctcd by law.
ls

publidause be used Statem^y andby c oorgzn fficcs
mformatron henv vtoce a ntlo fo eth rI t to tibgh pu

ormau n-

Scction This sectiou should bc removed. Uffeaso bna lc cllcum tances IS no dt 6ned law andby
^^y

5of6lPage



subscction (4) (a) ect to Y'rong rntclprctation and hence might be used
olate thc right to information

Section

subsection (4) @)

(s) Removc Confi dcntiality rcquircmcnts requircmcnts will limit thc right to hformation al
e they should bc done away with.

Scction

subsection (5)

(s) Thc naturc and extent should is ambiguous and not speci6ed in any law or regulati
oved might be used to deny public information.

Scction

section (3)

(8) sub Removc the limitations by the na The nature and cxrcnd is not defincd anywherc hcncc it
nd cxtcnt specified undcr this section biguous and an

rancc to the dght to fteedom of cxPressron
bill does not have ledres

hanism and wc recommend
is should be included if any of thc proccdures is violated i

n be corrected beforc the next procedue .is taken. This
hole section to bc included uce pctitions or ligation which occurs aftcr the while pu

articipation process is undcrtakco. This q,ill reducc costs
c spcnd on pctitions and litigations

bill is very wcck on feedback an This vill ensure validation, rcvicw, monitoring
tion of the process ofpublic participationrecommend a wholc section to b

cluded

General Recommendation:

Civic Education is onc of the major National and County Govcmmcnt fi:nctions as stipulatcd in thc Constitution and thc County
Govcmmcnt Act CMc education is not mentioned anywherc in the bill. It.is our considcrcd vie'r that civic cducation preccdcs any bill set
for public participation, hencc wc tccommend a wholc part of thc bill to indudc cMc education and budget allocation on .it.. This will make
thc pcoplc participate in mcaningfirlly in the public participation proccss.

The bill still lacks thc following key issues:

o lack of minimum standalds as to what comprises adequate, effcctive and meaningfirl participation especially at the community level
. Inadequate framework for ensuring the effective participation and involvement of the marginalized, vulnerable and minority groups

in county govetnance and development

6of6l!rar:



. fnadequate safeguards of public interest in public participation processes. Inadequate complaint handlins ..p"r;, *r".ool"i r,""n"r.-.
Othcr crncrging issucs/Gaps

] 3:1'^:': "i *: P,bt.lTcipatr'on Bu in rcration to othcr lawsz. bcopc of the public particrpaoon BillJ. rublc pardcipation related rights4. Duty of both National and county government
5. Responsibilitics of counw

Section +8, 

';;; 
;;#:'d 

dcccntralized units (col( tu
6. Inter-sovernm*,"r *d h,]. ^Yl:'" 

(.l',' 
";;;;;, ::;:o''* 

176 (2)' 184 and 1 86 & a'n s'h'd'r'
7. considerations -r ar*,t'-"r"tcy 

coo.dination " '- "'r aad market) units' Sub County' lvard, villa

8. Publication or rp..it.4 pulT- l-1li:ot i' the conduct public participation proccsscs

l; I:Y::q r.";; ffi:#:IEdP"i* g"id'ri''.' bv ""'h'"'pon,iJ;,.-;";;"
ru. .tlccess tO infOrmation for t
I I :,:t;;;;:".il:::: *';n::::"rz. l-uDUc pafticipation plannin
13. N"d",i ^";A;;;;:;* "'o 

Enancing

] 1. T::.:;,: i; ilil;:H:t 
pubric parucip*ion 

Fund
rJ. Uounty legislation on thetefercndum Conduct of Local Refetenda

16. The conduct and modafitiee ", *-."_- 

*'-. ^t':ttno' (section 90 of county Government Ac

t7. Mechanisms,;;;"".:J":t: or mectings in vatious rora;

;;Lm::*;'.""'"til:;:fiH:::':fl'.'.',1[,'Ii,T'liona'ldirre'len'lrevers;mplaints by members of the public;

il,T[:H:'":'ff tr'],t; ::'.:-n 
g an 

. 
ra c,i r ar i n g p u bri c m e eti n gs a n d h earinp.s :

;ifrffi *ii*l*i?#*;::"#,ft 
ff i,"#iiil;;i*i'."'fi;"1.'"*

Part 2 (74),187, 189, CGA
ge units)

t) and also on National

Tof6lpase



24. Any othcr mancr that eohances public paticipation'

25. Maximum disclosute of information of public interest hdd by public authoritics;

26. Any limitations on acccss to information that comply with the Constitution and appticablc laws including intcrnationd human

rights laws and convendon to which Ketrya is a Party;

27, Piocedues to request information of public intetest either ftec of charge or at rcasonablc cost and mechanisms for

iodcpendeot rcview io cases of rcfusal; and

2g. protection for percons (whistle-blowers) who may disclose or rdeasc infotmatioo in good faith that thcy reasooably bdieve, at

the time of disclosurc, to bc truc and of public intercst against legal, adrninistrative or discipLhary sanctions'

This is a mcmorandum by the following fbunccn (14) mcmbcrs of t}le KDCWG Stcering Committee:

1. Michael Mburq Central Rcgion Economic Block

2. Shcrry Muthaura, Ccntral Region Economic Bloc

3. Abdulahi Mohamed, Frontiet Countics Devdopmcnt Couocil

4. Fatuma Yusu( Fronticr Counties Devclopmcnt Council

5. Raya Fahamq Jumuia ya Kaunti za Pwani

6. Ma.lusha Abedi, Jumuia ya Kaunti za Pwani

7. Chris Ow'alla, kkc Region Economic Bloc

8. Fridah Jausikq Lake Rcgion Economic Bloc

9. Semucl Talala Sikavra, Narok Kajiado Economic BIoc

10. Juliana Rono, Narok Kaiiado Economic Bloc

1 1. Bcncdine Kipruto, North Rcgion Economic Bloc

12. Evans Kibet, North Region Economic Bloc

13. Jacob Ngumi, South Eastem Rcgion Economic BIoc

14. Damaris Kavctc, South Eastem Rcgion Economic Bloc

Signed byr Evans Kibct Boss Title: Coovcner' I(DCWG'

Signature: Date: 66 November, 2023.
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KENYA LAW REFORM COMMISSION

r!{sttrsattillltwlitffiRtllli
"A hbrant lgency lor Responrlve La* Re/or "

Tclccrsms: "LAWREFORM' NAIROBI

Tclcihone: Nairobi. +25 4 -2G224 1 lE6t224 l ? o I

Fax: +254-20-2225186

www.info@klrc.go.kc

Wrcn rcplyiIg Plca3c quotc

R"r N,, .. l-(!:BS|?l9!u?L:lt|lss)
lnd Datc

The Clerk,
Clerks Chambers
National Assembly
Parliament Buildings
P O Box 41842 - 00100
Nairobl, Kenya.
clerk@ parliament.So.ke

K-ENYA LAW REFORM COMMISSION
REINSURANCE PLAZA

3RD FLOOR
TAIFA ROAD

PO. Box 34999'00100
NAIROBI, KENYA

6H February,2024

20

Dea QtQ_\^oa

RE: SCRUTINY OF THE PUBLIC PARTICIPATION BILL 2023 (National Assembly Bill

No. 52 of 2023)

The above refers

under Section 6 (r) (c ) of the Kenya Law Reform commission Act, No. 19 of 2013,

F.LRC is mandated to provide advice technical asristance and information to the

national and county governmentJ with regard to the reform or amendment of a branch

of thi. law. ln light of thir, KLRC hereby forwards the following commenti in

consideration of the Public Participation Bill,2023 (National Assembly Bill No. 52 of

2023).

KLRC

PROVISION
IN THE BILL

KLRC PROPOSAL RATIONALE

Amend the definition of Cabinet

5 ecreta ry;

The definition statet that it

"includes" the Attorney 6eneral.

This rnay pose as a challenge in

identifying the particular Jtate

2



officer to be designated as

Cabinet Secretary.

This challenge may affect

accountability on any responsibility

vested in the Cabinet Secretary.

The scope of public particiPation as

provided under Clause 5 is limiting'

The jurisPrudence around Public

particiPation has grown and it is

important to crystallize it and define

it. An open ended cheque may see

the public participation value and

principle be abused both waYs.

Amend the clause

incorporate the full cYcle

government action-

The scope of Public
participation ,hould be

expanded definitelY to include:

o implementation of Policies:
. review of policiesl

. review or reform of
legislation:

. development and

imPlementation of
government ProgrammeJ
and projectt; and

. implementation of
government Projectt.

to
of

5

The scope of Public Part

a substantive istue that mu,t h
canvassed in the Act and should not

be a reserve of subsidiary legislation'

lf retained a conflictual relationship

may enlue.

icipation is
Delete.5 (d)

For grammatical senseIn the chapeau: Amen

6(2) bY inserting the word

"office" immediatelY after the

word "Public".

d Claure6 (2)

and vague. State organt and Public

offices make decisions every day'

The word "decision" is too broad
Delete the word "decision5(2) (a), (b)

and (c)



Use the terminologY adoPted under

i* 
"r.ot*' 

u'un6*s61of claure

't'= t 
"''-in" 

scoPe of Public

particiPation'

of Public ParticiPation'

cneclre pomanu crdenoc etcohet Phnat Eahmre

a right is crafted in

orv terms the state bears a

that maY be costlY in the

long run.

Tie the election to Participate with

conditions that murt be fulfilled by

the person or entity that chootes to

participate in order for this riSht to

crystallize.

on5ettclart paott phrte cTh douhdnaotndaa rymroteubroa
rmtea odna rymnhedcoucbeton

\IThere

mandat

burden

"Where a member of the Public

or an entitY electr to attend a

oublic participation exercise' the

member of Public or entitY has

the riSht to-

(a) make PreJentations

either orallY or bY way ol

written tubmissions to a

state organ or Public

office on the sub'iect

matter as may be

determined;

clause 7 to r€ad a5
Amend
follows:

7(l)

Aligns with the constitutional

definition of marginalized groups'

Expand the const

mentioned to ens

ituencY of Persons

ure inclusivitY.Amend the clause

"the ParticiPation of women'

youth, Pertons living wirh

disabilities, children' older

persont or any other

marginalized SrouPi in decision

making Processes."

to read a5:

lrrelevant
8(l).

Delete the wo

Secretaries" and rePlace with

the words "A Cabinet

Secretary".

Delete I (1)

rds "Cabinet
8(5).

ruments Act shall aPPIY

Drafting is done in singular

pect of theIt is not clear what as

Statutory lnst
Expound or de lete.e(s).



to the guidelines. ls it the process

(formulation, consultation.
participation, scrutiny, exemption,
approval etc. categorization or
substance?

t2(4) This sub-clause is limiting and needs

to be expanded to provide proof of
public participation. Public
participation should not be a tick in
the box event.

Amend the sub.clause to include
information on:

. a brief on the activity
that necessitated the
public participation

Gcope);
o the budget
. list of perJon, or entitier

likely affected
. mode/methodology of

public participation
. proof of notice
o proof of attendance
. comment, received and

how they were dealt
with

r4(1). Regulations are iust a type of
ttatutory inttrument5. The clause

should include the general term
"rtatutory instruments".

Delete the word "regulations"

and replace with "a rtatutory
instrument"

Too general and vague and goes

contrary to Article 94(6) of the

ConJtitution.

14(2) (b). Delete.

Repetitivei have been mentioned in

the 8ill.
Delete (c ), (d), (e). (0 and (g)

The word "programme" is not

referenced in 2(l).
2(3) Consider amending



PROVISION

IN THE BILL

4 Delete

Further, KLRC is mandated to keep under review all the law and recommend itj reform

to enrure that it conforms to the letter and spirit of the constitution, that it

systematically develops the law in compliance with the values and principles enshrined

in the conrtitution and to ensure that the law is conriJtent, harmonized, iust,5imple.

accessible, modern and cost effective in application. KLRC iJ alto required to ensure that

in reviewing the law the respect for and observance of treaty obligations in relation to

international instrumentt that conttitute part of the law of Kenya by virtue of Article

2(5) and (6) of the Constitution is upheld. ln light of this, KLRC renders the following

advice on the Pubtic Participation 9il,2023 (National Assembly Bill No. 52 ot 2023).

,N.a
cuiDING.PRINCI

1 ,.:: :- ar.: :i;i- : _:r ::i 1
TFE-ADV IGE

Does the legislative proposal

conform to the letter and spirit

of the Conrtitution?

The Bill may offend the doctrine of
reparation of powers - Cabinet

Secretary is given the power to make

"regulations" for any other matter

required to be prercribed under this

Act. The bill is anticipated to apply

across the three arms.

2 lJ the legiJlative proposal in
compliance with the values

and principles enshrined in the

Con5titution?

lf enacted, there may be a

compromise on accountability. The

relationship between the rerPontible

authority and state organ or public

office is vague.

3 ls the legislative proposal

conriltent, harmonized, just,

simple, implementable
modern and cost effective in

application?

lr it pottible to identify an

independent exirtent institutlon that

can be vested with the function to
monitor and assess Public
participation within the Executive?

KLRC plays a very central role in
public participation exercises by

inttitutiont and provides measurable

technical support to institutions during



NO GUIDING PRINCIPLE KLR.C ADVICE

public participation exercises. The AG

may delegate this function to KLRC.

A central inrtitution that monitors
public participation may change the

perception that it it an exercise in
futility.
Some conflictual provisions noted

against 5lA which need clarity

a

4 ls the respect for and

observance of treaty
obligations in relation to
international inrtrumentr that
constitute part of the law of
Kenya by virtue of Article 2(5)
and (5) of the Constitution is

upheld?

No issue on thii arore

We conclude by stating that KLRC is committed to ensuring that legitlation is drafted

to the highert standards possible to promote their legal effectiveness, clarity and

intelligibility to anticipated users.

As always, we thank you for your continued cooPeration.

sincerely,

$r ash Dache, MBS
SECR.ETARY/ CHIEF EXECUTIVE OFFICER

Copv to: Ms. Christine A. Agimba, Chairperson To see File copy.



COUNCIL OF GOVERNORS
W^estlands Delta House 2d Floor, Waiyaki Way
PO. BOx 40401{0100.
Nairobi. Tel: (020) 2403314. 2403313

E-mail:.i! f9.@.9o. g go. ke

our Relz COcl4lzllB Vot. z (7o)

8th November :oz3

Mr. Samuel Nioroge,
The Clerk of the National Assembly,
P.O Box 41482-ooloo,
Nalrobl.

Dear Mr. Nioroge

LETTER FORWARDING THE LE6IsLATIVE MEMORANDUM ON THE PUBLIC PARTICIPATION BILI.,2023

Creetings.

Ci,
Mary Mwltl
Chlef Executive Officer

The Councir of 60vernors has reviewed the pubric participation 8ifl,2023 and hereby forwardsthe legislative memorandum attached herewith for your consideration.

Please accept our highest esteem and regards.

Yours sincerely,

48 Governments, I Nation



COUNCIL OF GOVERNORS

LEGISIATME MEMORANDUM ON THE PUBLTC PART|CPATION B|LL zo23

To:
THE NATIONALASSEMBLY

Frlom:

THE COUNCIL OF GOVERNORS

.:\

llPage



The Council of Covemors,

:H",tt"gffii:nrticle 
r(4) of the constitution of Kenya, that sovereign power of the peopre is exercised at the nationar rever

ln further recognition of Article 6 (2) that govemments at the national and county levels are distinct; and

Aware of the need for coordination and consultation between the Nationar 6ovemment and county Governments to ensure thatlegislation responds to the key issues facing aerorrtion lniiurther reflects the spirit and obiects of devolution.
The Council hereby notes as follows on the public participation Bill (the Bill):

The office of the Attomey de1el11ld a policy on public participation which was finarized,but is yet to be approved. The poricy,

ffi:,t:fi:J.t1,;?1ld 
provide a guide to the developmeni of the pubtic 0.i,.ip.,,""i"*,ihis is in rine with good grobar practices

Further we wish to note tha I 37 out of 47 counties have existing and operational citizen participation Acts which the proposedbitl can borrow from' some ofthe key poiicy issue, in ir,. r.*, are incorporated into our proposat to enrich the Bir.
Premised on the above, the Council wish to submit as following on the Bill;

A. General Comments

2lPage
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actions taken and results achieved by
the county govemment;

(b) That public particlpation shall be a

continuous process and not a one.time
event.

(c) That the public, communities and
organizations that shall be affected by
a decision shall have a right to be
consulted and involved in the decision-
making process;

(d) Provision of timely and relevant
information, accessible to all members
of the public so they are aware and are
can engage in decisions that affect
them;

(e) Adherence to the principles under
Article 10 and chapter Six of the
Constitution;

(f) Adherence to the principles of public
participation prescribed by Section 87

of the County Govemments Act and
any other written law; and

(g) Promotion of sustainable decisions
recognizing needs and interests of all
participants including decision makers,

12(4) The annual report shall contain-
(a) a description of any complalnts made
against the institution in respect of public
participation, the action taken and the

Amend to include the f ollowlng sub- clausesi

c) An overview of the structures established
ln the responsible authority to facilitate public
participation including how informatlon is

The proposal by the Council will ensure
an elaborate and comprehensive
report

4lPage
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representation;
(f) A belief ln the value of pubtic input;
(g) Ability to engage and the standtng of

the participants;
(h) Demonstration of transparency in the

process.

(e) lnclusive and effective

Schedule

4

A state organ or public office shall give the
public adequate notice to make their input
on the issues

Amend to read as follows;

A state organ or public office shall give the
public r4 day notice to provide their input on
the issues

ines should be clear to avoid
confusion and different
interpretations,

Timel

6lPase
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I

cLAUSE/SECTtON PROPOSED AMENDMENT JUSTIFICATION

Title Amend to include civic
education

Public Participation should be
both qualitative and
quantitative where the
qualita6ve bit is dependent on
civic education.

Section 2

Definition of Public Participation
Public participation in
government is any process

that involves members of the
public in government decision-
makinB. lt seeks and facilitates
the involvement of those
affected by, or interested in, a

government decision,
including individuals; state,
local, Tribal, and territorial
governments; non-profi t
organizations; educational
institutions; businesses; and
other entities.

There should be a difference
between Public Participation
and Community engagement

Section 4 [a] Add Article 1 to the objects of
the Bill

To give effect to the
Sovereignty of the People as

the main philosophy of Public
Participation

Section 4[d] Amend to make clear that
Public Awareness includes
civic education.

Public Awareness is a vague
phrase open to abuse and
does not necessarily include
civic education which is core to
public participation.

Section 5 Add the words 'in governance'
between the word's
participation and on
Add the word inclusive
between the words facilitate
and public.
and also replace the word
relating with including

The scope as it is limited and
should be expanded in order
to be more inclusive and cover
all aspects of governance

Section 6[21 lntroduce a clause on
Sovereignty of the People

Section 6[2llel Add the word accountability to
the list provided

Section 7 Add a new clause 7[dl - right
to receive timely and sufficient
information prior to the Public
Participation to receive
feedback where timely is
interpreted to mean at least

Give reasonable and definite
time for the public to prepare
their submissions



./ I

Section 7

two weeks before the Public
Participation forum.

On Credibility and integrity of
the process

Part C that the state organ or
public body shall not engage in
conduct involving dishonesty,
fraud , deciet ,
misrepresentation or
discrimination

Any withholding of important
budget documents from
members of public is

equivalent dishonesty, deciet
and discrimination. The
proposed Authority below in
section 8 will ensure all key
budget documents are
rovided publicly

Section 8 Establish an lndependent Body
to manage public participation

To ensure compliance and
Monitoring and Evaluation on
matters Civic Education and
Public Participation

Section 12t41 Add new clauses on
description of financial
implications
Add another clause on number
and description of matters
subjected to public
participation and Civic
educa6on.
Add another clause on the
reporting of disaggregated
data on attendance on public
participation
Add another clause on
reporting of the Public
Participation re rts filed

Hold the bodies carrying out
Public Participation
accountable

Section 13 lnclude offences
On the statement of obiects and
reasons

The Bill proposes to provide a

mechanism to facilitate
effective and well coordinated
public participation.

ln addition to the
constitutional principles of
public participation, Civic
education has seen historical
neglect which has undermined
the efforts to inculcate a

culture of meaningful and
effective public participation
and involvement in
consultation in matters
especially in Public Finance
Management as the policy
provided cannot take effect if
the Citizens are kept at bay
privy to the knowledge of how
the Government Processes
o
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P.O Box 41842 - 00100
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Dear Mr. Nioroge,

RE: SUBMISSION OF KAM MEMORANDUM ON THE PUBLIC PARTICIPATION
BtLL 2023

The Kenya Association of Manufacturers (KAM) presents its complimens and appreciates the

continued support.

Following the publication of the Public Participation Bill 2023, we wish to submit our
Memorandum.

The purpose of this letter is to therefore submit the Kenya Association of
Manufacturers' Memorandum on the Public Participation Bill 2023.

Feedback may be communicated to us via our phys ical address and advance feedback email to
ceo@kam.co.ke on mobile +254 722 370446. NATIO NAL A SSEM BLY
Your early feedback wlll be appreciated. R ECE, VED

urs srncere
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CHIEF EXECUTIVE
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P O. Box 30225 - 00100 Nairobi, Kcnya
\ /ebsite: wwwkam.co.kc
Email: rnfo@l<am.co.l<c
Location: l5 Mwrnzr Road, Opp.Wcsrgarc Shopprng Mall

Tel: +254 20 232481 7/& 020 815553 lIL 020 2166657

Mobile: +254 722 20 t368., +?54 706 6t2l84.
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MEMORANDUM ONTHE PUBLIC PARTlCIPATION BILI- 2023

Submitted to

THE CLERK
NATIONALASSEMBLY

PARLIAMENT BUILDINGS P O BOX 4I842.OOIOO,NAIROBI

Presented By

ANTHONY MWANGI
CHIEF EXECUTIYE

THE KENYAASSOCIATION OF MANUFACTURERS

NOVEMBER 2023 - NAIROBI, KENYA



I.O INTRODUCTION
Kenfa Associarion of Manufacturers (KAM) is the leading business membership ortanization in East Africa that Plays a key advocacy role on behalf of

manuhcturers in Kenya and in the region through its strong linkages with all sectors ofthe economy. KAM has over 950 members and represents over

40% of Kenya's manufacturing value-added industries.

KAM represented Kenya's manufacturint sector inrerests in the EastAfricaTrade intetration process throuth the design, ratification, and implementation

of the Customs Union, and rhe Common Market Protocol.The integration process in East Africa has been successful with Kenya Playing a critical role.

The EAC retion integrarion is expected to spur the manufacturing sector to enhance inra-EAC trade in value-added products and thus trow the

economies of the retion.

KAM has a membership of manufacturers across thirteen manufacturing sectors and Services ranging from Food and Beverage, Pharmaceutical:

Automodve; Chemical and Allied; Metal and Allied: Paper and Paperboard: Leather and Apparel;Textile and Apparel: Plastics and Rubber;Timber,Wood,

and Furniture; Electric and Electronic; Building, Mining and Construction;Agro- Processing.

2.0 GENERAL COMMENTS:
l) Funding for Public ParticiPatlon

public participation has been marked by inadequate, unprediceble, and insecure financing. We propose thac every financial year, a certain Percentate

of the total budget under both national and county levels of government, should be allocated to public paniciPation. This will ensure that there is

adequate and inclusive Process that is budgeted for by the governmenc

2) General Public Participation Guidelines

We propose that the guidelines:

. Expand on the mechanisms for providing adequate notice for public participation.

. lntroduces guidelines that tuarantee transparent documenation and dissemination of final decisions made based on Public inPut"

. Stren$hens provisions for fairness, equality, and accessibility for all participans, including those with disabilities or limited language proficiency.

By refining these sections with more comprehensive provisions, clearer guidelines, and enhanced accessibility, the Public particiPation process in Kenya

could become more inclusive, effective, and transparent.



3.0 PROPOSEDAMENDMENTSTOTHE PUBLIC PARTICIPATION BILL,2023 (specific areas)

ln response to the call for public participadon in the afore-referenced Bill, we propose the following amendments to be considered before the Bill is

enacted.

KAM MEMORANDUM ONTHE PUBLIC PARTICIPATION BILL,2023
CLAUSE PROPOSAL JUSTIFTCATrON

5 (l) A state organ or public
ofiice shdl provide reasonable
and meaningful opportunities
for pubtic participation. (2) ln
determining what is

reasonable, the state organ
public shdl take into
consideration the-

To add the following clauses:

(f) Community Engagement based on
the relevonce ond interest of thc
subject rnotter to the public.
(g)Iimcliness ond Noti/tcotion
stondords for providing adcquate
notice to the Public.
(h)Feedbock Mechonisms fecdbock
collection to ossers the effectiveness
of the PdtticiPation process.

(i) Accessibility A4eosures to ensurE

provisions for occommodoting diverse
needs.

We propose that this clause is amended by

adding more standards ensuring that diverse

voices are adequately heard and represented.

Section 6 of the bill mendons dre provision of
*reasonable and meaningful opportunities' for public

pardcipadon without defining clear standards for
determining reasonableness.We propose the inclusion

of specific criteria or metrics to ensure consistent and

fair implementation across various scenarios.

The sate organ should encourate a consultative
approach in determining reasonableness, involving
stakeholders, experts, and the public in the
development and review of standards for public
participation opportunities.

2. 7. ( l) A member of the public
or an entity likely to be
affected by a decision shall

We propose the addiion of a subclause to
create an environment that prioritizes

accessibility for all and tuarantees protecUon

This proposal is based on the hct that the
clause grants rithts to individuals or entities



a

have the right to ParticiPate a

n the decision-making

Processes.

atainst discriminatory Practices or undue

influence during the public participation Process.
The additional subclause will be as follows:

4) The rcsPonsible authoritY sholl

institute rneosures to Prey'cnt unduc

influence, coercion, or maniqutotion
of Porticigonts during Public

PortlciPotion.

likely to be affected but lacks clarity on how

these rights will be protected.

To safeguard the public pardcipadon Process
from discrimination, undue influence, or
manipulation, ensurint fair and unbiased

entatement

3 9. (l) Each responsible
authority shall develop
Development of guidelines for
undertaking public
participation in the resPective
institution.

We propose to amend this clause by making it
mandatory for responsible authority to develop

guidelines for public participation and to further

add to the to read as follows:

(2) The guidelines developed by a responsible

authority under subsection (l) shall include the

requiremens set out in the general guidelines

for public participation in the Schedule and Sholl

a) include specific requiremenc beyond

what is required under the general

guidelines for public ParticiPadon under

the Schedule.

b) Provide for che manner in which any

requirements of the specific or general

guidelines may be satisfied.

This proposal is based on the following
o To establish a clear and accessible method for

the dissemination of specific guidelines to the

public, ensuring easy access and understanding.
. Expand on the mechanisms for providing

adequate notice for public particiPation.

. lnclude guidelines that guarantee ffansparent

documentation and dissemination of final

decisions made based on public input
. StrenSthen provisions for fairness, equality, and

accessibility for all participants, including those

with disabilities or limited language proficiency

4 12.
( l) Each state ortan or public
ofiice shall prep.rre an annual
report on public participation

We propose to amend and add additiond
clause 12 ({) requiring that the rePors be

published on the website of the relevant

institudon and hard copies of the same are made

available to the public.

The proposal is based on the following:
. By combinint both digital and physical means

of publication, insdtudons cater to a broader

spectrum of people, enhancing inclusivity,



at the end of each financid
Year.
(2) Where the state organ or
public ofiice relates to
institution that is required by
any written law to submit an

annual reporg th€ report
referred to under subsection
( I ) shdl form part of its
annual report.

(3) The annual report
prepared under subsection
(l) shall be tabled, in the case

of a national government
institution, the National
Assembly and the Senate, or,
in the case of a county
government institution, the
respective County Assembly
not later than three months
after the of the financid year
to which the report relates

To read as follows:

I 2(4) Rcports of Public Potticipotion shofl bc
mondotorlly published on the ofiiclal
wcbsitc of the rcIeyont lnstitutlon ond
concunently dttscminat d in hotd coqrt

format to all stakcholdcn ond intcrcst.d
Portica.

transparency, and the credibility of their public

pafticipation efforts.

To further promote Transparency and
Accessibility, lnclusivity, Accountability,
and Legal Compliance.

5 Clause I 3

Generd penalty

A person who contravenes a

provision of this Acg commits an

offence and shall upon conviction

We propose to amend this clause to increase
the fine to Kshs. 1,000,000 or an

imprisonment for a term not exceeding one
year.

To read as follows:

We make this proposal based on the following

iustifications:
o The proposed fine of Kshs. 300,000 or

imprisonment of six months is too lenienc



be liable to a fine not exceedint

three hundred thousand
shillings or imprisonment for
a term not erceeding six
months, or to both

I 3 A person who contravenes a Provision of thls

Act, commits an offence and shall upon

conviction be liable to a fine not exceeding One

Million shilllngs or imPdsonment for o tcnn
not cxcecding slx months, or to both

Proper: inclusive, and thorough public

participation is a cornerstone of democracy

and good governance.

Where a public body does not conduct proper
public participation as oudined in the Bill, they

should be punished accordingly.

This will act as a deterrent and ensure that all

public bodies adhere to their dury to keep the
public informed on issues that affect them.

We therefore propose an increase in the
penalty outlined in the Bill.

8. ( l) This section determines
what body is the resPonsible

authority for the purposes of
this Act.

We propose that this clause is amended to
designate the specific roles, responsibilities, and

collaboration mechanisms bewveen responsible

aurhorities.

The proposal is based on the following:
o The clause has specified responsible

authorides for different bodies without
delineating clear roles or potenfial overlaps.

. The proposal will include provisions for
conflict resolution or coordinated efforts in

cases of overlapping iurisdictions

2. Schedule
General Public ParticiPation
Guidelines

Section 2 (l)
(l) A state ortan or public office

shall give the public adequate
notice to make their input on the

issue.

We propose to amend this clause to mandate

state and public oflices to give 45 days for the
public to give their inPut.

To read as follows:

Section 2 ( l)
(l) A state ortan or public oflice shall give the

public not less thon 45 days to make their input

on the issue.

We make this proposal based on the following

iustifications:
o Leavint the amount of time that state and

public offices can give the public to provide

input may lead to abuse and inconsistency.

. Some atencies only provide less than one week

for the public to give their feedbackThis is not
enough time and makes the whole process of
public participadon ineffective and just a formal

exercise.



We therefore propose for 45 days as the
minimum amount of time for which the public

can give their input on any issue.

3 Schedule
General Public Partlcipation
Guidelines

Section 5

Processing of responses

We propose to include a paragraph that
mandates state ortans or public offices to
provide written feedback to the persons or
companies that submitted written memoranda.

We make this proposal based on the following

iustifications:
o A lot of people and companies submit written

memoranda in response to a request for public

participation by a public office.
o However, the public office rarely acknowledges

receipt of the written memoranda.
o The person or compan), that submitted the

memorandum therefore feels unheard and

their input as inconsequential.
. Thls may discourate them from submitting

feedback in the future.
4 New clause

Dispute Resolution
We propose for the insertion of a new clause on

dispute resolution.
We make this proposal based on the following

iustifications:
. Some public issues such as policies and bills

often evoke great public interesL
. lt is therefore inevitable that differences may

arise between members of the public and the
state ortan or public oftice.

o We therefore propose for a dispute resolution
mechanism to effectively cater for the disputes.
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CIVIL SOCIETY INPUTS AND COMMENTS

lntroductlon

This memorandum is submitted following a Public Notice dated 26h January by the NationalAssembly 13h
Parliament ln the matter of consldoration by the national assombly of the public particlpation Blll (National
Assembv Blll No. 52 ol2023).

HENNET CSOs Commonts on tho Publlc Partlclpatlon Blll, 2023

Hoalth NGO8 Notwork (HENNEO

SNo Rsgulauory'Clause lssue
Concem

of J ustiltcation Remmmendation

Title Tho tiue of tho
BiI

Changa the Nams of the
Bill to The

Clvh Education
and Publ'rc

Particlpatlon Bill 2023'

Clvlc educauon and
public partidpa$on are
dosely linked
and lntertwlned. Th€y are
lik6 two sides of tho same
coin. lmportanuy, h not
possible to have
meaningtul public
particlpation wlthout clvic
sducatlon. ln th€ event
that lt ls not posslbls to
change the name of the
Blllln lts cunent form, then
specillc clauses on civic
education should still be
indudsd ln ho Bill to
onsurg that clvic
€ducation b

adequately coasuersd and
cover€d.

Long Tlte The long title
of the

BiI

Chango lhe long titlo
to hdud€

Alticle 174(c) and
(d) d
the Constltutlon

of Kenya

The Blll has listed some
Articles of the
Constituflon of
Kenya of relevancs !o
prrdic padicipation but has
excluded a key
constihrticnal Artide of
r€levanc€ to publlc
particlpation ln ths context
of devolution namely the
provlslons of Mlcle 174(c)
and (d) of th6 Constitution
of Kenya. Thls AItide b

necessary becauso tho Bill
lf passed lnto law wlll
regulate public partlcipation
at lhe two levels of
oovemm6nt

Part I Pr€liminary Defnilion of
publlc
participation

The datinition b limlting
and oxcludos other
programs that ara nol
leglslatlve but requlre
public participation such
as tho budqet procass

Recommend ths adoptjon
of tho dellnition ln ths Drafr
Publlc Partidpation Policl
that statss,

'Dublic oarticioation refers



to the proc€ss bY

cltizens, as indMduals,
groups or communlties
(also known as
staksholdors), take Part ln
lhe conduc't of Public
affalrs, lnteract wilh the
state and olhsr non-state
ac,tors !o lnfru€nco
doclslons, polides,
programs, leglslauon and
provids overslghl ln
servlce delivery,
development and other
mattBrs concoming their
govemance and public
lntoresl, elthor dlrecdY or
lhrough frBely dtosen

which

rssontalivss

and elec,toral procssses

is one of ths national
values of
govorralnco, and hking
lnb conslderatlon that
Public Servlce
cornmlsslon ls rssponslble
for lmplementation of lhe
values, the law should
givs lhls rssPonsibllity to
Public SeMce Minlsty. ln
designlng parformance of
Natbnal Govemment and
supporting the County
Govemmonts, lhe Public
Sorvica Commission
would thereforo lncluslon
of publ'c partldPation as
one of th6 @mponents
ln performance
msasuremont. This
wtll also ensura
st8bllity ln
implern€ntation of th6 Ad
slnce tsonds have
showed lhat

RJUic Sorvlce Commlsslon
has always beon a mlnlsuy
ln all gorsmm€nts unlike
Justce. At most countes
l€vsl, this func{ion is under
Departments for Public
S€rvlce hencs thls
approadr would pmmote

Since public participation

unlfo

The law should
provido that ths

Cabinet Secrstary
responslbls for
lmplomentation ls the
Cablnet Secratary
responsible for Publ'lc
Servics

CaUnet
Secretary

lnterprstation

Seclion

z

For tull realization
provlslons of Artids 1 of
lh€
Consututon on retention of

of he

nthe

Th€ def nifion of
paddpaEm

shorJld lndudo'Plannlng,
budgotng, monitodng,
evaluaflon and auditing'

publicPnblic
partdpation

S€dion

2
lntsrpr€tauon



as part of the decision-
making proc€sses for
dtizsn engagsment ln
decislon making
processes.

citizens in lheir govemance
and fumllment of lhe
provlslon of publlc
partic-ipation as a pdnclple
and value of gov€mance
under Article 10 of the
Constltution, the law should
be €xplicit that the citizens
shall be included in all
levels of govemance
lncluding lho'plannlng,
budgeting, monltoring,
evaltiation and auditi ns

Seclon
Ob,ects of

lhe Ac't

4 Add dauso (e) lnclude an
ob,ective
m dvlc

education for enabling or
promotion of public
participation.

Cfuic educalion b
important
hgrediont for
public

parlicipation. lt ls
therefore lmportant to
lntegrate clvlc gducation
into thls Bill sinca the
Govemment cant promoto
publlc partdpadon wlhorrt
conducdng chdc oducation.Soction 5:

Scope of
public parddpation

Clausss a, b, c
and d

Change clauses 5(a),
(b) and (c) to
lnclude lmplemsntatlon
and (b) to also
lncorporate participation
in planning, that is, A).
'Formulation and
implsmenlation of
policlss'; B). Planning
C). Planning budgeting
and finandal
manag€ment O). Making
and lmplementation of
laws.

Also add sub-clausB d). to
provftle for publlc
partlc-lpation ln overslght
processgs lnduding
financlal audits and
ovsrall seMca delivery

The import of the
propossd chang€s is to
lntogr8te cftizgn
Participalion ln all
procssses of public
governance from policy
making, planning,
budgeting, implementation
of plans and budgeb, and
financial and sgrvices
delivery processes In lina
wlth tutido 1 of tha Kenyan
Constituton.

Seciion 6
Conduc-t of

Brbllc paflidpaton

S€dlon (2) lndude a ssc{on on (f)
on lntensst

and ralsvance of
stakeholders

ln Kenya nla or
stakeholdsrs have been
Uassd by state organs
ln publlc particlpatlon
whereby th€ organs havs
beon undartaklng direct
consultations wlth tha
citizens /gen€ral publlc. By
havlng two tlers of
consultations will allow
stakeholders to be
consulted first b€for€ ths
public ar6 consulted.



Part
I

Ssc,tion 6 Public
Particlpation

The Bill suggests
'rsasonable and
meaningfirf as the
standard for all
partidpation
opportunlties extended
by stats agencles.

ln lts cunsnt form
holvaver, lhe lack of a
clear definitlon or
lhreshold for'meaning,tuI'
opportunlties sets the
succoss of the nsw blll ln
doubt The st ength of
any legislation on public
partlcJpation stems from
ho,Y well lt can provids a
framework for
'moaningfu I' particlpation
and, ln doing so, boldly
s€t a course for an
lnclusive, parlicipatory
democracy.

While lhe lhreshold for
'rsasonablg' ls lefr to stata
aggnci€s to detomlno,
considgrations of
raasonabllity propossd ars
the nature of the leglslatlon
or dedslon, lts lmportanc€
to and impact on the public,
as well as the nsed for
lncluslve and efiec{ve
representation.

Recommondation:

Add Clauso 6(0 to stats
'the strate organ shall in
provldlng meanlngful and
reasonable opportunitigs
be rsqulred to conduct
public partlclpatlon ln alltha
47 counties ln the case that
the sub.lec't matter lmpac'ts
all citizans.

Section l2(l) All reports for all public
participation should be
availed and nol selactsd
few.

Recommend addition of the
wodd ALL

'Each state organ or public
ofiica shall prapara,
publlsh, and dissemlnate to
the public uslng
appropriate cfiannols, the
annual reporl on lll public
participation.

Sec{lon '12 (4) Tho secdon outllnes lhe
sp€cific elsments to bo
lncluded in the reporl
almlng for
compfehensfue
@v€Iage. However, its
brevlty may lnadvertenty
restrld the scope.
Enhancements arr
needed to ensurs all
rslevant aspects are
adequately addressod.

'1. Recommsnd th€
addltion of the
followlng.

2. Summary of all partles
that partclpated in th6
6ald notic€ for public
partidpation.

3. Summary of feedback
collacted and report on
what was consHergd,
what was not
consldergd and
rreasons for not
conslderaton.

4. DemogEphic analysls
of the numb€r of
poople sngaged.

5. Summary ongagement
mothods used: barlers

,j



of participation
encountered.

6. Th€ call for public
participation and the
tasponses on the same
by public lncluding
matters raised whlch
were outside tho focrrs
arsa.

7. For descending volcos
or supports, thero ls a
need lor the thrBshold
of the proportlon whlch
Is of supporting or
contrary opinion on the
matter.

ceneral publlc
guldellnes 2(1)

A state organ or
publlc ofiice
shall be glvsn
adequate notice
to make their
input on the
lssus

Adequate notice is
ambiguous and can be
mlsinterpreted

Tha timetame should b€
speclfied and doarly
lndicated in the clause.
Recommend notice not
less than 21 days

Recommend lnsertion of
(h) Organized networks
and coalition qroups.

General public
guidelines 3(2)

Shall take 'sll
ne@ssary
measures' to
ensure the
participation of
pensons wtttr
dlsabllity in
public
particlpatlon
prDcess

Ma.lority of these persons
mlght be bn out in the
procasses due to
inconsistent
implementation of lhe
clause due to lack of
clarity on the nocessary
moasuras lo be afi6c16d

lmprove by bolng moro
specific on what all
necessary moasure entall
and onforcament
mectanism consgqu€ncos
of noncompliance.

General public
guldelines 3(3)

\rvhere the targeted
partlclpants aro not
convgrsant wlth the
nadonal languages, the
state organ or public offca
shall provide an lntarpreter
for those participanb who
wlsh to make tholr remarks
ln thelr local languagp and
slgn language wten
required.

Recommend the addition of
rlgn language,

General Public
Particlpatlon
Guidslins 3(4)

A stato organ
shall glve lhe
public adoquate
notica to make
their lnput on
lssuss

oedslon on timefame
wlll stlll be at the
dlscretion of the state
organ as it ls cunently

Sp€dfic bare mlnimum
Umeline should b€
pmvided.

Recomm€nd a time not
lsss than 21 days.



qaus€ (5) We paffirm Cabinet Secr€t8ries
th€ Bsponslble oficors

1

This is becaus€
Cablnat S€crBbrl€s
stEuld hat € ArJthorlty
o\/€. tholr Mlntstl6

The Govemmsnt Deparbnent
be responsiblo lor lmplementalion

Ghould haw a l€llabl€
Ey leading

the law should bo Public d
Commlsslon and not Mlnlsty blic Partldpaton. W€

of Justlcs, whoEby the hw
is ths Attomoy G€n€ral

dmt have
lstry ol Justlce and I

on1 tust that th6 AG can
speartsad

d Publlc Par0dpaton,
llc Particlpathn ls
of the valucs 01

anc€ and wg wgrE
n I me€tlng wtr€.€ lt was
ndicatsd that ov..se€in€
mplementaton of th€

ls th€
ponslblllty of PSC. W€

that wtlh an
and 6bong PSC,

llc Par dpatlon could
lntegrated lntc

nog
nagement wlh dear

ndlcators.

at the lmplementatiofi
the blll should b€

rgd on ar
ndep€ndent My tc

lnate publk
patlon (PP) and
Educauon (CE) and

ura compliancs
as C.arnmlssbn or

mlnhtatve Justics k
ths Accoss tc

nbrmaUon Act
mment Mlnlstry wll
b€ kcen !o cnsurE

whgn lt

cE)
Clvic Educator
and publk

(PP) k

S€don 12 Sec{on '12 (l) Reportlng by the Eadr year the Mlnbty
Mlnlstry and Csblnet Socr€tary producs md

an annual raPorl
ptrblb partdpaton

of a sadbn ol
finandal €)aerdlture!

Scheduls S€cdon

(2)

Srrbsedon (3) (O

lndude abo virtnloptm lfo carter tor lhos6 nol
brcsent and thoso ln lh€

fiaseora



Seclim
subsec-tion
(3) (b)

(s Thera should be no charge for public

infomation
lf a charge is included
It will limit the right to
access tc
lnformation and tha ate
organ may descrlb€
unreasonable ligurss to
limil that same rirhts

Sedlon
subseclion
(3) (c)

(5 There should b€ no confidsnlialig
for public information unless lt's
seorrity lnformation whlcfi b
Protected by law.

fhis dause may b€ usac
by state organs anc
public offices to
Deny information henc€
violation of $e right to
oubllc lnformation.

Sec,tion

(5)

This sectlon should be removed. Unreasonable
circumstances b
defined by any hw

no

subseclion (4) (a) sublgcl to wron!
lnterpretation and henc(
might be used to
violate bh€ rlght k
lnbrmation

Sec,tion

(s)
subsec{ion (4) (b)

Remove Confidentiality requlremenb Theso requlrements wil
limh the rlsht tc
lnformation and
henc€ they should be
dono away with.

Section

(s)
subseclion (5)

Ths nature and exter should be
removed

Thls b ambiguous anc
not spedfied in any la\
or regulatlons
and might be us€d tc
denv Dublic irformation.

Section

(8)

sub
sec{ion (3)

Remor'e the limitrations by the natur€
and extent specified under this
sedion

Ths nature and extend k
not defined any.flher€
hence ft an
ambiguous and ar
hindrance to the right t(
feedom of oeression

The blll does
have rsdress

mechanism and
recommend

seclion to be induded

not

we
a whole

Thls EhouH be lnc-luded il
any of the procedures is

violatad ft
can be coneded belor€
th6 next procedurs k
taken. Thls wlll reduc€
petitkms or ligation whict
occLirs ansr lhe whok
public partidpator
pIocess b undertaken
This wlll rBducs cosG
and tims sp€nd or
petitions and litigations

The blll b very week on feedback and
w6 recommend a whols secton to be
includsd

Ihls will ensure
validatlon, revlew,

monltorlng and

evaluallon of the process
of publlc partldpation



Gonaral Gommonta

L CMc Educatbn ls ons of lho major National and County Govomment funclions as stipulated
ln lhs Consttution 6nd lha County Govsmmont Act. Clvic oducation ls not mentonsd
an! ,vhere ln the blll. lt ls our consldered vlew that chdc education precodes any blll set for
public particlpation, hence we recommend a whole part of the blll to lndudB cMc oducaton
and budget allocation on it. This wlllmake lhe people partclpata in meanlngfulty in lhe public
participation procoss.

2. Outine a linkag€ b€tween other Acts and this Bill such as rol€ of Public Partidpalion in lhe
PFM Act

3. Alongslde lhls Bill, other legal frameworks such as the Orafi Public Particlpatlon Policy 2018
should b6 harmonized

Th€ Ull stll hd(s dear m€asurernor{ variables b he blblnkq key bsues: Ws l€comrnend hdnslon of s<*pdule
with the ttu€shdd of ths bllo\ ,irE variables

No. Vadable llaasurable
Thr€ahold

lndrcahs

1

Minimum standards compdses
adequate, efieclive and
m€anlngful participation
asoaciallv al th6 cornmunitv level

Allendance at wad
level mee0ng

500peode

Afteadance at sub-.
countv le\rel rne€tinq

2,000 p€ople

Afiendance at County
level me€linq

8,000 Peple

2. lnadequale framework for
ensuring the efiective
parlicipallon and lnvolvsmenl of
the rshvarr sbkehoHcs,
nEdnaEed, vulnerable and
mlnority gmups ln county
ooveman@ and development

LetteG of lnvltations b
atr stakeholder
categed€s ( CS,
prn atg s€dor, NGOS,
\tsnen, youh, MSE€,
Trada Uniorts, FBOS,
Squatbrs, eb)

At leas l0 hvitation
leuers b 10 catego.ies
of stak€tDlders

Submbslm
tneflt]randurE

of At leasl 10
anemorandulfii ftorn
10 catago.i€s of
stakohold€rs

3. lnadequato sataguards of public
lnterest ln public pardclpatlon
processes

No. of viev'6
melrtratdurE
submfred

or At loast half of tle
pubnc vir,l6 submlted
aro hcdpaatd ln the
fnaldoornent

4 lnadequate corndalnt handling,
rBpo.tirE & fe€dback
rn€€fianlsms

Valklati:n moetirEs
arB h6H

Fo. every pJbtrc
heairB a Elidation
rneetirE b held b
ensue vls{v aro
hcorporabd and E not
hduded, r€asdls and
Xrslificaton b p.o\/kled
h writim ard v€.bal

Addltlonal 3ec'tlons:

1. lnclude a sec'tlon aftar the ttle ssc'tlon rsgardlng Publlc participation and related rlghts and Outy
of both National and County Govemments th€lr Rssponslbilltios of County and Dec€ntrallzsd Unlts
(CoK Artcles 176 (2), 184 ard 186 & 4, S€hedule Part 2 (14), 187and 189, CGA S€dim /l8, UA&C
Ad 2o11 - Urt6n (cty, mrr{chalty, b/vn and rrE fiet) unns, Sttb County, ward, \OagE unlts)



2. hdude ! sdFduh: m lnbr€ovemmsntal and lr or+gency Coo.dinalion dofining h€ rcl€s whictt
lrdude Kenya natonal commlsslon of human dghb, Ken).a Communlcation AJthorlty, lntsr-
Go/glnrl€ntal RelatoB Todnlcal Cqnmlte€ 0GTRC), NGO coordlnalion b@rd, Corffnlsslon of
Admlnlstatlve Justce, (CAr), Minlsby of lntsrlor and Natonal Coodinaton etc. Thls w'lll dellne their
rolos and Inkages to public par0dpatlon and chic educaton.

3. lnclude r schsdule on: Notification procedures: This should be 21 day notics for a[ public
participatbn hearings with all adoquate infomation roleassd together with lhs Notification

4. lnclude a schodule: on Protecdon fior persons (wtlistle$lo./ers) who may disdose or reloase
lnfdmatlon ln good fallfi lhat th€y rsasonably b6[ovo, at hs tme of disc,losure, to be truo and of
publlc lnterest agalnst legal, admlnistrative or dlsclplinary sanctions.

Concluslon
We hop€ that you will review, address, and include our mncems raised in this memo

We also anticipate a published report of this exercise on the same.

Your3 talthfully,

^k$^l,rrdp
Dr. Marglrot Lubaalo
Exec,u(No Dlreclor, ED

Health NGO's Network (HENNET)
AMREF KCO, along Wilson Airport, ofi Langata Road
Address: P.O Box 30125{010O, Nairobi, Ksnya
Email: ![Ieg!9!@h9@qL9!Eg I admin@hennet.or.ke I oroorams@hennet.or.ke
Phone:+2979678597 3 +2547 9290627 3
www.hennet.or.ke I Twitter@HennetKenval Facabook@Hsnnetl T.Kenya

Thls msmo ls submltted on b€half of Roglstered HENNET Member Organizatlons
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SUBMISSION ON THE PUBLIC PARTICIPATION BILL 2023(NATI

ASSEMBLY BILI NO.s2 OF 2023).

Introduction.

Theimportanceofpublicparticipationcannotbeoverstated.Itisakeytoolintheeffective

and efficient delivery of services to the citizens as it enhances transparency'

accountability, and responsiveness to their needs'

ThefoundationofpublicparticipationisArticlel0oftheConstitution,whichidentifiesthe

participationofthepeopleasoneofthenationalvaluesandprinciplesofgovernance.As

such,theparticipationofthepeopleinthedecisionsaffectingthemisoneoftheobjects

of devolution identified in Article 174 of the Constitution'

Recent studies and surueys of public participation reveal that some form of public

participationistakingplace.However,thenatureandextentofparticipationenvisioned

bytheConstitutionofKenya,2010andthecoreimplementinglawsandregulationssuch

astheCountyGovernmentsAd,zo|2,thePublicFinanceManagementAct,2012,and

other subsidiary legislation is unsatisfactory. Simply, there iS no clarity on What constitutes

adequateparticipation,thenatureoftheparticipationthatmeetstheconstitutional

threshold, or the most effective mechanisms for public participation'

In202l,Kenyascored3lpointsofl00ontheparticipationparameteroftheopenBudget

SurveywhichassessesbudgetopennessattheNationallevel,Thisspeakstothefactthat

there is need to have an effective fmmework on public participation. The spirit of the

Constituuoncallsforpublicparticipationnotonlytotakeplacebutalsotobemeaningful,

so that it can impact the policy-making process'

The public participation bill 2023 was read and referred to the Commiftee on

ParliamentaryBroadcastingandLibraryforconsiderationandreportingtotheHouseon

12h October 2023. In compliance with the Constitution of Kenya, 2010 Article 118(1)

thatrequirestheParliamenttoengagethepublicinitssittingsandbusinesses,thepublic

was invited to give their inputs and recommendations on the bill'

L



In view of this, we call on the government to rethink some of these proposals as discussed

below to inform meaningful public participation.

1. Scope of public participation under Clause 5.

We welcome the proposal aimed at ensuring that each state organ or public office shall

facilitate public participation on matters relating to budgeting and financial management.

Substantial evidence shows that there are gaps in legislative oversight and public

participation during two stages of the budget cycle i.e. the implementation and audit

stages. For example, the PFM Ad,20L2 section 166(c) is not clear on how public

participation should be undertaken which should be a crucial priority but only indicates

that the quarterly reports shall published and publicized.

In light of this, we call on the government to provide clarity on how public participation

should be carried out not only in these two stages but also in all matters budgeting and

financial management to foster Transparency, and Accountability as entrenched in the

law.

2. Determination of the responsible authority under Clause 8.

The bill proposes what body is the responsible authority including the relevant committee

in each House, the Chief Justice for the Judiciary Cabinet Secretaries for Government

ministries and state corporations, county assembly committee responsible for rules and

procedures and the county secretary for the county executive which is highly

commendable and we welcome the proposal.

While we recognize this effort, and besides what body is the responsible authority we call

on the government to provide clear guidance on who exactly is mandated to facilitate the

public consultative fora. For example, the team tasked to facilitate the public consultations

should be well versed with the subject matter to ensure that the information is well

unpacked and that the public is enabled to contribute effectively to shape decision

making.

3, Budget atlocation on public pafticipataon under Clause 1l and 12.



Reportedly,inadequateresourcesforpurposesofundeftakingpublicparticipationisone

of the key impediments to meaningful public participation at both the national and sub

national level in Kenya. while the bill proposes that a state organ or public office shall

providethenecessaryresourcesunderthisActandshallincludeinitsannualestimates

provisions for expenses for purposes of undeftaking public participation' we call on the

governmenttoprovideguidelinesandmechanismstoensureprioritizationforadequate

resourcingforpurposesofundertakingpublicparticipation.PublicParticipationis

entrenchedinthelawasanationalvalueandprincipleofgovernance,anditsprocesses

should be adequately funded to achieve its objective'

4. Definition of adequate notice given to the public for them to make their

inPut on the issue.

The schedule provides a set of general guidelines for public participation' Among them

is,theStateorganshouldgivethepublicadequatenoticetomaketheirinputonthe

issue, However, the term "adequate notice" is not explicit'

ThebillshouldbeVeryclearonthetimelinesi.e'howearlyshouldthecallscomein,T

days, 14 days, 21 days etc. While the time might vary dependinq on the subject for public

participation, there should be a standard time when the public should have access to

information,readandinternalizetheinformation,andeffectivelyengageinthe

consultations.

5. Provision of feedback to the public'

Thebillundertheguidelinesundertheschedule,proposesthatthestateorganshould

communicatethefinaldecisionsmadeandthereasonsforthedecisionsmadetothe

publicwhichiscommendable.However,thereisnotimelineprovidedforwhenthepublic

shouldexpectfeedbackaswellasthemechanismwhichwillbeadoptedtorelayfeedback

to the public.



An example of a best practice which could be bonowed is from Nairobi city county public

Participation Act 2015, section 10(3) b which indicates that feedback on the action taken

on issues raised should be provided within thifi (30) days of the forum.
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PAR,T I
l. Self-introduction and brief background on my interest on Public
Paiticipation (PP) bill, [PhD study]

2. X.xpress giatitude on progress and hope that is concluded soon as itls
overdue.

MV Coriuhents.oil the BiIl: ,

L Prelkrinary. ' , :,

,. .. ] ',:
A)'Consider to inalude. j,"Genuine" just before ..,'the word ' "proces3'.

Reason...it lmproves the description. Taling into consideration the fact that
there is no single definition on Public Participation. We have, Scoiars, world-
bank definiticins ind,even my owni:. , ', ,

Mr Chdirman arid Corhmittee;

l:. SUfficientnouae



R.easoh .,;it his taken parliarnerrt,t4 yeiis to come up wtth'this Bill
...: 1 : i t.

Oause iO 'Gazetteinent wlthiii 6 months ls good ' :

PARTII.





Strathmore University

Centre for lntellxtuol PrcpeIA ond

I n fomat i on Te ch t1 o log g La w

l'r Novenrber 2023

Clerk of the National AssernblY

P.O. Box 41842-00100

NATROBI.
c narD nar lia r e llt. a o. ke

Dear Sir,

RE: MEMORANDUM SUBMISSION: THE PUBLIC PAnTICIPATION BILL' 2023

Greetings from the centre for Intellectual Property and Information Technology taw (cIPlT) at

strathmore university. cIPIT is a think tank launched in 2012, and the scope ofour work includes

evidence-based researclr and training in intellectual property, information technology and policy,

especially as tlrey contribute to African law and human rights.

ln response to your call for comrnents, we wish to subrnit our views on the Public Participation Bill,

2023. We would like to draw to your atlention the following issues for your consideration:

i) Enhancing human rights protection: In an effort to address ernerging issues in Kenya's human

rights field, our proposed change involves stleamlining the requiretnent for public notice. It calls for

the establishment of a clear and universally applicable rninimunr timelirre for prrblic input, with the

flexibility to grant extensions based on the specific nature and urgency of individual issues. This

change directly tackles the existing ambiguity surrounding the cotrcept of "adequate tirne," thereby

enhancing transparency, inclusivity, and accountability in democratic governance. Moreover, it

seamlessly atigns with thc broader context of information and cotnmunications technology (lCT),

cybersecurity regulation, and data governance in Kenya. By introducing these clear and flexible

timelines for public input, the proposal facilitates the integration of ICT and data governance

principles into public participation processes. This integration not only reinforces cybersecurity

measures to protect ICT systerns and data but also ensures compliance with data governance

regulations, governing the collection, handling, and safeguarding ofdata. Furthermore, it paves the

way for the eflicient integration of ICT tools and platforrns for public engagement, ultirnately

fostering transparency, accor.rntability, and conflict prevention within both tlre human riglrts and

cybersecurity domains.

ii) Meaningful and inclusive public participation: In an effort to address public participation coRcerns

that cunently exist, our proposed change invotves the inclusion of principles to guide the conduct of

public participation in Kenya. The principles should guide consultations with the public, communities

and organizations affected by any law, policy, or decision made by each state organ and public office.

In addition, the principles should be the reference point in engaging with marginalized communities

in Kenya and replication by state organs and public offices. our proposed change also involves

outlinilg the factors to consider in deterrnining meaningful public participation. This is also tied to

the need to include a definition of public awareness. These changes will ensure that public

ole Saneale Rcl, Madaraka Estate Po Box 59857-00200' Nairobi' Kenya Tel +254(0)703034612

Wffi

Ema il .ioitrastrathmore.edu Website rathmore.edu
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participation is done in a meaningful and inclusive way. It will also legislate against the current

exercise ofpublic awareness that is evident in the practice ofpublic participation in Kenya.

CIPIT is founded on the research gap existing in information and communications technology. Our
research projects include but are not limited to ICT aspects relating to a variety of subjects,

cybersecurity regulation, and data governance. We have also partnered with other ICT organizations

around the globe to facilitate our research here in Kenya.

For these reasons, we recommend that the proposal made to The Public Participation Bill, 2023 be

taken into consideration. We entreat you to get in contact with us ifthere is any way that we can assist

fi.rrther.

Sincerely,

CIPIT

ww

Ole Sangale Rd, Madaraka Estate. PO Box 59857-00200, Nairobi, Kenya. Tel +254 (0)703 034512
Efi ail: clDit@str.thmo.e.edu Websile:www.cloit.strathmore.edu



Section 2

Section 5

Strathmore University
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Thc Public Particination Bill. 2023

Ole Sangale Rd, Madaraka Estate PO Box 59857-00200, Nairobi, Kenya. Tel+254 (0)703 014612 Email

Centre for Intellectual Property and Information Tcchnologl,Larv (CIPIT), Strathmorc University

Scction of the Bill What it proposcs Proposa ls Justificatior

Interpretation Include a definition of
"public awareness"

Public awareness has

been confuscd and in
many instances, used

interchangeably with
public partic ipation,

rnore so, in practice. It is

necessary to include this

definition to show the

differences and guide

public participat ion.

Without prejudice to the

generality of section 3,

each state organ or public

office shall facilitate
public participation on

matters relating to -
(a) formulation of
policies;

(b) budgeting and

financial management;

(c) law rnaking

processes; or
(d) any other matter as

may be prescribed in the

regu lations.

Thc scope should also

cover 'lhe
implerncntation of
functions that are far-
reaching on the public

communities and

organisat ions"

Public participat ion

shou ld be made a

prerequisite in the

introduction and

enforcerrent of
governrnent functions
that have far-reaching

consequences on the

public, cornmunities and

organisations. For

instance, in the ongoing
exercise of digitalization
of government services

and roll-out of digital ID
and functions of a similar
nature that has

implications for the

public.

Section 6( l) A state organ or public

office shall provide

This section of the Bill
has not set out factors to

Public partic ipation

takes place but is not

cioit@strathmore.edu Website:www.cioit.strathmore.edu
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Schedule_ General Public
Participation Guidelines
Section 2 (l)- Notice

reasonable and

meaningfu I opportunities
for public participat ion.

consider in deternrin ing

"meaningful
oppo(unities for public
participation".

always meaningful.
There is a need to
regulate with precision

rvhat constitutes
rneaningfu l public
participat ion.

A state organ or public
office shall give the
public adequate notice to

make their input on the

issue.

This section of the

schedule to the Bill
should include a clearly
stipulated minimunt
timeline or notice period

that is cross-cutting

arnong the diverse issues

tha( require public
participation. The
minimum notice period

could be linrited to I4 or
2l days. Thcreafter, each

issue can have an

extension of time
according to its nature

and trrgency.

The ambiguity as to what
constitutes adequate

time miglrt end up being

a hindrance to the

objectives of public
participation. Requiring
state organs and public

olfices to provide

adequate notice for
public input is crucial for
dernocratic governance.

It promotes

transparency,

inclusivity, and

accountability while
allowing diverse voices
to be heard. A minimum
notice period enhances

trust, prevents confl icts,

and ensures compliance
with legal obligations.

Additionally, allowing
flexible timelines based

on the nature and

urgency of spec ific
issues strikes a balance

between thorough public

input and pract ical
governance constraints.

Schedule General Public A state organ or public This section is a The proposed change

Ole Sangale Rd, Madaraka Estare PO Box 59857,00200, Nnirobi, Kenya Tel +254 (O)703 034612 Emaii
ciDit@strathmore.edu Website:www.cipit.strathmore.edu
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Participation Guidelines
Section 4- Adequate tirne

office shall give the

public adequate notice to
tnake their input on the

issue-

repetit ion ofsection 2(l)
of the guidelines

schedule. It is our
proposal that this section

shou Id be deleted and

section 2(l) be titled as

notice and adequate time
instead-

suggests eliminating a

repctitive provisio n in

the guidelines and

instead incorporating it

into an existing section
titled "notice". This
change offers several

benefits, including
improved clarity,
elimination of
redundancy, enhanced

user experience, easier

cornpliance and

enforcernent,

streamlined document

review, legal clarity, and

adlrerence to legal

drafting princip les.

currently providedNot
for.

We are proposing that a
section on "guiding
principles" be inserted.

The Bill should set out
the principles that guide

the conduct of public
participation in Kenya.

The below non-
exhaustive list could be

adopted:-
(i) That public views

shall be taken into

consideration in

decision making;
(iD That all persons

and institutions to be

affected by a decision

shall have a right to be

consulted and

involved in the

decision rnaking
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process;

(iiD Provision of
effective mechanisrns

for the involvement of
the public,

communities and

organizations that

would be affected by

or be interested in a
decision;

(iv) Participants'

equitable access to the

information they need

to participate in a

meaningful manner;

(v) Promotion of
sustainable decisions

recognizing the needs

and interests of all
participants,

inchrding decision

makers.

(vi) Development of
appropriate feedback

mechanisms;

(vii) Adherence to

privacy and data

protection princiPles

in public

participation; and

(viii) Adherence to the

national values under

Article l0 of the

Constitution;

(
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CSPEN

This Memorandum is informed by cspEN Membership and also incorporates the views ofPartner organizations like Crwaweza East Africa and

lnuka ni sisi Kenya), tnutta Hi sisir,l;;;;s*,i^Eny" wler for Hetlth organization (KWAHo); centerfor Economic Governance (CEG); Amnesty

tntemational Kenya; Bunge r"r"rnirt ii.#or of Gor"."n."; Kakameia community-centre;.Resource Conflict lnstitute (REcoNCILE); Rural

Empowerment Development organization (REDO) Kenya; lntegrated 6evelopment Facility{lDR; and DPOs-Disabled Person organizations

inctuding the Kenya nssociation Jit'ilunit.a oir"tt.a i"rson, or i"ny"; rnteilectually uandicapped (KAIH); Action Network for the Disabled

(ANDy); NCpwD - National council for persons with Disabilities; e.s.( bifferently T;lented society of Kenya (DTSK); women challenged to

ihallenge; and Kenya National Associatlon of Deaf-KNAD)'

As a keytenet of entrenching good govemance, and bydintofArticle u8(1)(b) ofthe constitution and standing orderuTQ)' we supportthe

public participation Bill, zoz3 sub]ect to the proposed .n'"nd..nt ierewith which we collectively submit as follows and p.y that

Environmental democracY.

they be considered.

CSPEN MEMORANDUM ON

.Nrto<rl''^tl,^,.Mll'
3NO,.arr!, rllscrr

THE PUB

56 November

LIC PARTICIPATION BILL, 2023
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No. Clause Proposed Amendment Justification

1 Clause z -
Definitions

lnsertion of a new definition:

'Civic education'means the Proce$ of
effectively imparting information and

creating awareness of decision-making
processes, legislations, public poliry,
rights of the public and responsibilities
of state organs and public offices,
including how these rights and
responsibilities are exercised and
accessed by the public, and includes
classroom-based leaming, informal
training, experiential leaming, and mass

media campaigns.'

Civic education is crucial for effective public ParticiPation
in decision-making within a democratic society, aligning

with Article 35 ofthe Constitution which supports access

to information. The proposals aim to make civic education
mandatoryfor all public and state organs before decision-
making, addressingthe challenge of public undemanding
of laws and procedures, although limitations on financial

and human resources exist for comprehensive civic

education. This initiative involves integrating civic

education into the national budget, ensuring allocated
funds are properly utilized with specific measures in Place.

The definition of public participation
should be deleted and inserted with the
following definition:
'Public participation' means the Process
where individuals and govemmental and
non-govemmental groups are engaged
and influence decision-making in policy,
legislation, service delivery oversight,
audit, and development matters.

This definition bonows heavily from the definition
adopted in the County Public Participation Guidelines by
the Ministry of Devolution and Arid and Semi-Arid Lands
(ASAL5)'which broadens the actors and scope of public
participation. Additionally, this definition introduces
public participation in audit processes aligning it to
ongoing practice at the Office ofthe Auditor General and

its specific department on social audits/social
accountability.

r Jatruary 2O16. Accqred at https:/ /countvtoolkit.devolution.to,ke/sites/default/files/resoules/county-Public-PatticiDation ianualv-2m6.DdJ
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lnsertion of the definition of interested

Parv as:

'a party who has a recognizable stakc
(and therefore standing) in the matter.'
(BlaclCs Law Dictionary)

lnsertion of the definition of 'affected
parq/ as:

'a party that is likely to be impacted
directly by the matters under
consideration during the public
participation'

This will ensure that public participation proceedings
include all persons, notjust a cross-section ofthe public.

Amendment of the definition of Cabinet
Secretary to be restricted to the Attomey
General.

This definition will decrease ambiguity as there is no
Minister for Justice. Additionally, it will mitigate potential
conflicts of interest, as the Cabinet Secretary will be
tasked with formulating specific auidelines for their own
ministry.

2. Clause 4- Object
of the Act

lnsertion of Article q4 (c) and Article r84
(1Xc) of the Constitution among the
Articles that the Act intends to give effect
to under sub-clause 4(a).

lnsertion of a sub-clause highlighting the
principles ofthe Bill

These Articles highlight public participation as an object
of devolutlon and as a key principle in the govemance of
urban areas and cities.

3. Clause5-Scopeof
Public
Participation

The insertion ofvetting processes ofselect
State officers should also be included as

matters that can undergo public
participation.

While these processes are guided by both the Public
Appointments (Parliamentary Approval) Act and the
Public Appointments (County Assemblies Approval) Acts,
it is crucialto emphasize thatthey stillfallwithin the ambit
of public participation processes.
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4 Clause 6 - Conduct
of public
participation

lnsertion of sub-clause B) to highlight
components of meaningful public
participation. Sub-clause (z) provides the
criteria for reasonable public participation
but there is no conespondent sub-clause
as to what constitutes meaningltl publlc
participation.

Meaningful public participation has been the subject of
several court petitions and contains some ofthe following
components:r

0 clarity of the subject matter for the public to
understandi

(iD structures and processes (medium of
engagement) of participation that are clear
and simple;

(iiD opportunity for balanced influence from the
public in general;

(iv) commtmentto the process;
(v) capacity to engage on the part of the public,

including that the public must first be
sensitized on the subject matter.

(vi) Feedback on the input given, eventual
outcome and how input influenced the
outcome of public participation

This should be included to avoid running afoul ofthe
spirit ofArticle ro ofthe Constitution by tuming public
participation into a cosmetic venture.

5 clause 7- Rights
of a member of
the public in public
participation

lnsertion ofthe following additional rights
under sub-clause (z):

i) Making presentations without
influence or interruptions bya State
or public officer should also be
introduced,

ii) Members of the public should also
not face any sanctions for attending
and making submissions during
public particlpation forums.

This will seekto reduce cases where citizens feel that they
are intimidated within public participation proceedings.

Alliance & another (Intereacd Psrtiee); Malternind Tobacco Kerrya Limited Ghe Affecd Pa*y) [2019] eKLR
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iii) The public should also be accorded
adequate and reasonable time to
make presentations.

lnsertion of a sub-clause highlighting the
obligations of state organs and/or public

officers in conducting public participation.
These includethe establishment of proper
structur€s for meaningful public
partlcipation and the establishment of a
monitoring and evaluation framework.

Further, input by public or state officers
should be limited to giving instructions
and/or making clarifications on issues

raised on the matter under consideration.

Lastly, the amendment ofsub-clause z (b)

to include that members ofthe public can

also make submissions through Kenyan

Sign Language administered by qualified
sign language professionals.

Parallel to the existence of rights, there should be

corresponding obligations that necessitate codification,
ensuring a clear unde6tanding among officials regarding
their roles and responsibilities, Consequently, a clause

highlighting the obligations of state organs and/or public
office in conducting public participation would be

nece5sary.

This is to avoid intimidation of members of the public on
the submissions made.

It is crucial to explicitly acknowledge that individuals can
contribute using Sign Language to encourage inclusivity
and uphold the rights of every individual to express
themselves and participate. Omitting Sign Language
from the Bill might convey an impression of disregarding
or discriminating against a specific Aroup in public
enqaqement.

5 Clause 8 -
Determination of
responsible
authority

lnsertion ofsub-clause (8) to highlightthat
the stated responsible authorities hold the
power to delegate the performance ofthe
duties within the Act to an officerwith that
specific scope (public participation offce0
or any other officerwithin the entity/body.

This is to ensure that citizens have a point of contact
within the state organ or public office thattheycan follow
up with and hold to account on matters conceming public
participation,

7 Clause rz -
R6ports

Sub-clause (l) should be amended to
include:

The objective of public participation is to collect public
opinion. The annual report should therefore outline allthe
information collected durinq all public participation
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a. a summary of the number and
nature of public participation
sessions held,

b. the immediate output and
outcomes from public
involvement, and

c. an updat€ on the future steps or
progress of the matteB under
consideration.

Further, a sub-dause should be introduced
to note that the annual reports should be
made public for access to the publlc
through the official websites of the
Parliament, relevant institutions, and any
other relevant channel of communication.

sessions held and the outcomes resulting ftom the same.
ln line withArticle35 ofthe Constitution, the clause should
also include thatthe annual reports on public participation
made at the end ofeach fiscal year should be made public
for access to the publicto give effect to the provislon.

8. Clause r3-General
Penalty

The Bill does not outline what constitutes
an offence in its entirety.

The Bill must clearly define punishable conduct which will
then be followed bythe penalty. ln this way, both citizens
and public/state officerc can foresee when a specific act
would be a violation and adjusttheir conduct accordingly.

Proposed
Additional Clause

- Alignment of
existing public
participation
legislation

The cunent bill does not seem to provide
a position on whatwillhappen with these
existing pieces of legislation. ln their
introduction, the regulations should
provide adequate mechanisms to align
these existing laws and policies to the
overarching framework provided by the
biil.

A Number of public bodies have developed their own
legislations and policies on public participation including
several counties.

9. Guideline 1 -
Factors to bc
Considered

lntroduction of a new sub-clause under
guideline r -
' Reasonable accommodations that
peBons with disabilities may require to
artici e meanrn includin

ln line with the Convention on the Rights of Persons with
Disabilities, reasonable accommodation means necessary
and appropriate modification and adjustments not
imposing a disproportionate or undue burden, where
needed in a rticular case to ensure ns with
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qualified sign language interpreters,
physically accessible infrastructures and
documents provided in brailleflarge print'

disabilities enjoy or exercise on an equal basis with otheR
on all human rights and fundamental freedoms. These
appropriate modifications and adjustments will allow
persons with disabilities to engage meaningfully in public

oarticipation proceedinqs.

1() Proposed
Guideline (2X1) -
Notice

Adequate notice has not been defined
clearly and may therefore be open to
abuse as it is open to the discretion of
either the State organ or the public office.
We recommend amending the guideline
and specifying a period ofat leasttwenty-
one (z.r) days to allow the public, affected
parties and relevant stakeholders to
adequately prepare and meaningfully

ParticiPate.

lnsertion of social media platforms under
(z) (a) as a place for publication and
distribution of notices.

The introduction of sub-clause (4) states
that sub-clause 6) (b) does not prevent
other interested parties from engaging in

the public participation process,

The state organ facilitating public participation should be
guided accordingly bythe principles of administrative law
in determining what'reasonable' consists of. Additionally,
this will ensure that members ofthe public do notfeelthat
they have been denied the right to ParticiPate
meaningfully. Twenty-one (zr) days will provide
interested parties sufficient time to anal}rze and prepare

submissions for a hearing.

As ofJanuary zoez, there were r:-75 mlllion social media
userg in Kenya.! Many Kenyans use these platforms avidly
and receive information from the same. There has been a

growing trend of govemment agencies leveraging these
platforms to share vital information to citizens,

Sub-clause Q) should not be interpreted to limit public
participation to only actors identified by the state organ
or public office. This will be deemed exclusionary.

11. Proposed
Guideline 4-
Adequate time

Adequate notice has not been defined
clearly and may therefore be open to
abuse as it is open to the discretion of

The organ facilitating public participation should be
guided accordingly by the principles of administrative law
in determininqwhat'reasonable' consists of. Additionally,

I httpr: / /datar€portal.com/llporb/dtqital-2022-

w
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either the State organ or the public office.
We recommend a period of at least
twenty-one (:r) days to allow the public,

affected parties and relevant stakeholders
to adequately prepare and meaningfully
Particlpate.

this will ensure that members ofthe public do not feelthat
they have been restrained from participating fully.
Twenty-one (21) da)rs will provide interested parties
sufficient time to anal1rze and prepare submissions for a

hearing.

42. Proposed
Guidelinc 5-
Access to
lnformation for
Public
Participation

lnsertion of social media platforms under
(1) (a) as a place for publication and
distributlon of documents for
consideration

As of January :ozz, there were rr-75 million social media
users in Kenya. Many Kenyans use these platforms avidly
and receive information from the same and there has
been a growing trend of govemment agencies leveraging
these platforms to share important information.

13. Proposed
Guideline 5-
Access to
lnformation for
Public
Participation

Amendment of(1) (a) to read;
Publish and distribute the documents for
consideration as widely as possible using
the available means, including providing
hard copies, radio and television
advertisements, websites, or community
radio announcements at ledst ,.f days
(about 2 weeks) beJore the deadline for
submission ofJeedback

This provides timelines forthe publishing and distribution
of relevant information. Receiving the information within
prior and sufficient time enables the conduct of proper
effective and efficient public participation,

44, Proposed
Guideline 5-
Access to
lnformation for
Public
Participation

Amendment ofO) (c) to read;

This may be subject to information
disclosure limitations und,er the Access to
lnJormation Ad

This ensuresthat any limitations imposed bya state organ
or public office are subject to the Access to lnformation
Act. The clause as cunently reads leaves room to apply
subjective requirements.
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15 Proposed
Guideline 5 -
accessto
information for
public
participation

Amendment
of + (b) to
read;

The applicant fails to satisry any access to
i nfornati on requi re m ents.

To ensure that a failure by a state organ or public office to
give information is puEuant to Article 35 of the
Constitution as well as the Access to lnformation Act.
lmposing a confidentiality requirement is subjective and
may be in contravention ofthe Access to lnformation Act

16. Proposed
Guideline 6-
Processing of
Responses

Add the
following
clause

(d) transfer of applications to another
public entity, if the !nformation requested
is held by that other public entity

This is in line with the provisions of section ro of the
Access to lnformation Act and enables ease of access to
information by applicants

a7. Proposed
Guideline 7-
Credibility and
integrity ofthe
process

This clause is welcome as it seeks to
integrate the principles of Chapter 6 ofthe
Constitution into the publlc participation
process. However, the clause should
clearly outline who the clients are.

:.8 Proposed
Guideline gi-
Conduct in public

ParticiPation
Processes

The guideline should be amended to
specify what constitutes disruptive
behaviour and what should happen if a

public official causes it.

While the clause is welcome as it provides guidelines on
the conduct to be expected during public participation
sessions and processesr it is necessaryto highlightwhat
constitutes disruptive behaviour and what should happen
in the event a public official is causing the disruptive
behaviour.

19. Clause 14 Schedule on General Public Participation
Guidelines, sub-clause :. (0 How do we
measure the inclusivity of the process?

The mechanism should give a standard
procedure on how to ensure the process is
inclusive to all contexts.

Public Participation should begin from the village, ward,
and sub-county to the national level. The standard
procedure for inclusivity shall ensure that the view
captured atthe village is implemented atthe national
level.
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