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CHAIRPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of
2024). The Bill, having been passed in the Senate on 5'h December,2024 and forwarded to
the National Assembly, was read a First Time in the House on l3'h February, 2025 and was

thereafter committed to the Committee in line with Standing Order 143(2) of the National
Assembly Standing Orders.

The Bill seeks to give effect to some of the recommendations by NADCO on the issues of
electoral justice and related matters, fidelity to political parties/coalitions and the law on

multiparty democracy.

ln compliance with Article ll8(b) of the Constitution and Standing Order 127(3) of the
National Assembly Standing Orders, the Committee placed an advertisement in the print
media on l8'h and l9'h February,2025 inviting the public to submit memoranda by way of
written statements on the Bill. ln addition, the Committee, vide letter Ref. No.

NA|DDCUUC|212|l0l7 dated l0'h April 2025, invited key stakeholders to submit views on
the Bill and atrend a public participation forum on l7'h April, 2025. The memoranda were to
be received on or before 5'h March, 2025 at 5.00 pm (East African Time). By the close of the
submission deadline, the Committee had received ten ( l0) memoranda. The Council of
County Governors (COG), lndependent Electoral and Boundaries Commission (IEBC), lnter-
Religious Council of Kenya (IRCK), Kenya Law Reform Commission (KLRC), Office of the
Registrar of Political Parties (ORPP), Law Society of Kenya (LSK), Centre for Multiparty
Democracy (CMD), the CRADLE, the Electoral Law and Governance lnstitute for Africa
(ELGIA) and The Architects Alliance (TAA) gave their views on the Bill which the Committee
considered as contained in Chapter Three of this Report.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly
for the logistical and technical support accorded to it during its consideration of the Bill. The
Committee further wishes to thank the COG, IEBC, IRCK, KLRC, ORPP, LSK, CMD, the
CRADLE, ELGIA and TAA for submitting memoranda on the Bill. Finally, I wish to express

my appreciation to the Honourable Members of the Committee and the Committee

Report of the Departmental Committee on ,fustice ond Legal Affain on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024)

The Bill seeks to amend the Elections Act (Cap 7) to, among other things:
(a) align rhe terminology in the Act with the provisions of the Constitution with respect

to the responsibility of IEBC to register candidates for elections and the role of
political parties to nominate candidates for elections;

(b) repeal various provisions of the Act that have been declared u ncon stitutional such as

the educational requirement for registration as a candidate for election as MP and

MCA;
(c) enhance the processing and declaration of election results by IEBC; and

(d) provide for the scope of evaluation of electoral process as provided for under Article
88(4)(h) of the Constitution.

While considering the Bill, the Committee observed that the Bill seeks to give effect to some

of rhe recommendations and views of the public that were submitted to the NADCO which
was established to facilirate dialogue and consensus building and thereafter recommend
appropriate constitutional, legal and policy reforms on issues of concern to the people of
Kenya. ln particular, the Bill aims to address the issues on elections, electoral iustice and

related matters.



Secretariat who made useful contributions towards the preparation and production of this

Report.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the

provisions of Standing Order 199(6) of the National Assembly Standing Orders, it is my

pleasant privilege and honour to present to this House the Report of the Committee on its
consideration of the Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024).

It is my pleasure ro report that the Committee has considered the Elections (Amendment)

(No. 2) Bill (Senote Sill No. 29 of 2024) and has the honour to report back to the National

Assembly with the recommendation that the House aPProves the Bil! with
amendments

44.L--

Hon. George Gito uruS ra, CBS, MP

Report of the Depoamental Committee on ,rustice ond Legol Affoirs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Eill No. 29 of 2024)

Chairman, Departmenta! Committee on Justice and LeSal Affairs



CHAPTER ONE

I PREFACE

l.l Establishment of the Committee
l. The Departmental Committee on Justice and Legal Affairs is one of twenty departmental

committees of the National Assembly established under Standing Order 216 whose

mandate pursuant to the Standing Order 216 (5) is as follows:
i. fo investigote, inquire into, ond report on oll mofters reloting to the mondote,

monogement, octivities, odministrotion, operotions ond estirnotes of the ossrgned

rninistries o nd dep o rtments ;
ii. To study the progromme ond poliq objectives of ministries ond deportments ond the

efltctrveness of the implementotion;
iii. To, on o quorterly bosis, monitor ond report on the implementotion of the notionol budget

in respect of its mondote;
iv. To study ond review oll legislotion referred to it;
v. To study, ossess ond onolyse the relotive success of the ministries ond deportments os

meosured by the results obtoined os compored with their stoted objectives;

vi. To investigote ond inquire into oll motters reloting to the ossigne d ministries ond

deportments os they moy deem necessory, ond os moy be referred to them by the House;

vii. To vet ond report on oll oppointments where the Constitutio n or ony low requires the

Notionol Assembly to opprove, except those under Standing Order 204 (Committee on

Appointments);

viii. To exomine treoties, ogreements ond conventions;

ix. To moke repons ond recommendotions to the House os often os possible, including

recommendotions of proposed legislotion;

x. To consider reports of Commissions ond lndependent Ofices submined to the House

pursuont to the provisions of Article 254 of the Constitution; ond

xi. To exomine ony guestions roised by Members on o mofter within i* mondate.

L2 Mandate of the Committee
2. ln accordance wirh the Second Schedule of the Standing Orders, the Committee is

mandated to consider: -

(a) The Judiciary;
(b) Tribunals;
(c) Access to Justice:
(d) Public prosecutions;
(e) Ethics, lntegrity and Anti-corruption;
(f) Correctional services;
(g) Community service orders and witness protection;
(h) Constitutional Affairs;
(i) Sovereign immunity;
(j) Elections including referenda;
(k) Human rights;
(l) Political parties; and
(m)The Scate Law Office'including insolvency, law reform, public trusteeship,

marriages and legal education.

3 ln executing its mandare, rhe Committee oversights the following Ministries, Departments
and Agencies:

(a) The Judiciary;
(b) Judicial Service Commission;



(c) State Department of Correctional Services;

(d) State Department of Justice, Human Rights and Constitutional Affairs;

(e) State Law Office and Department of Justice
(f) Office of the Director of Public Prosecutions;
(g) Ethics and Anti-Corruption Commission;
(h) lndependent Electoral and Boundaries Commission;
(i) Commission on Administrative Justice;

O Office of the Registrar of Political Parties;

(k) Witness Protection Agency;
(l) Kenya National Commission on Human Rights;

(m)Kenya Law Reform Commission: and

(n) Council of Legal Education.

2Report of the Deportmentol Committee on ,ustice ond Legol Affoirs on its Considerotion of the

Elections (Amendment) (No. 2) Bill (Senote Bill No' 29 of 2024)
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3 Committee Membership
The Committee comprises the following Members

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Partv

Hon. Gladys Boss, MGH, MP

Uasin Gishu Constituency
UDA PartY

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency

UDA Party

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency

UDA Partv

Hon. Makali John Okwisia, MP
Kanduyi Constituency

FORD-KenYa

Hon. Aden Daud, EBS, MP
Wajir East Constituency

ubilee Pa

Hon. Maalim Farah, EGH, MP
Dadaab Constituency

WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, CBS, MP
Ruaraka Constituency

ODM Part

Hon. (Dr.) Otiende Amollo, SC, EBS, MP

Rarieda Constituency
ODM Party

Hon. Muchangi Karemba, MP
Runyenjes Constituency

UDA Partv

Hon. Siyad Amina Udgoon, MP

Garissa County (CWR)

lubilee Party

Hon. CPA Suleka Hulbale Harun, MP
Nominated Member

UDM Partv

Report of the Deportmentol Comrnittee on,ruJtice ond Legol Affairs on its Considerotio n of the
Elections (Amendment) (No. 2) Bill (Senate Eill No. 29 of 2024)
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Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP

Westlands Constituency
ODM Party

Hon. Mogaka Stephen M., MP
West Mugirango Constituency

lubilee Party



1.4 Committee Secretariat
5. The Committee is facilitated by the following stafft

Mr. Ahmed Salim Abdalla
CIerk Assistant l/Head of Secretariat

Mr. Ronald Walala
Senior Legal Counsel

Ms. Jael Ayiego
Clerk Assistant lll

Mr. Omar Abdirahim
Fiscal Analyst I

Mr. John Nduaci
Serjeant-At-Arms

Ms. Mary Kamande
Public Communications Officer !ll

Mr. Abdikafar Abdi
CIerk Assistant lll

Mr. lsaac Nabiswa
Legal Counsel ll

Ms. Vivienne Ogega
Research Officer lll

Mr. Meldrick Sakani
Audio Officer lll

Mr. Calvin Karung'o
Media Relations Officer lll

Mr. Silas Opanga
Hansard Reporter lll

Report of the Deportmentol Cornmittee on lustice ond Legol Affoirs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote BiIl No. 29 of 2024)
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CHAPTER TWO

2 OVERVTEW OF THE ELECTIONS (AMENDMENT) (NO.2) BILL (SENATE
B'LL NO. 29 0F 2024)

2.1 Background
6. The Bill seeks to give effect to some of the recommendations by NADCO on the issues

of electoral justice and related matters, fidelity to political parties and coalition parties and

the law on multiparty democracy.

The Bill, having been passed in the Senate on 5'h December,2024 and forwarded to the
National Assembly, was read a First Time in the House on l3'h February,2025 and was

thereafter committed to the Committee in line with Standing Order 143(2) of the
National Assembly Standing Orders.

2.2 Summary of the Bill
8. The Bill (Annexure 3) seeks to amend the Elections Act, Cap.7 to, among other thinSs:

(a) align the terminology in the Act with the provisions of the Constitution with respect

ro the responsibiliry of IEBC to register candidates for elections and the role of
political parties to nominate candidates for elections;

(b) repeal various provisions of the Act that have been declared u nconstitutional such as

the educational requirement for registration as a candidate for election as MP and

MCA;
(c) enhance the processing and declaration of election results by IEBC; and

(d) provide for the scope of evaluation of electoral process as provided for under Article
88(4Xh) of the Constitution.

ln particular:
(a) Clause 2 of the Bill proposes to amend section 2 of the Act by providing for new

definitions of the terms "nomination" and "political party" and delete the definition of
the term "nomination day". Further, it proposes to insert the word "valid"

immediately before the words "Kenyan passport" in the definition of "identification
document" and to insert the definition of the term "registration of candidates;

(b) Clause 3 proposes to amend section 5 of the Act which provides for registration of
voters by:
(i) inserting the words "within the affected electoral area" immediately after the

words "such by--election" in subsection ( l)(b) to clarify that suspension of
voter registration and revision of the register of voters applies only to the
electoral area affected by a by-election;

(ii) inserting rhe words "of the referendum question" immediately after the word
"publication" in subsection (l)(ba) to correct an omission;

(iii) inserting the word "valid" immediately before the words "Kenyan PassPort" in
subsection (3); and

(iv) inserting a new subsection (3A) which provides that persons registered as

voters during the period when registration of voters is suspended by reason

of a by-election shall not be eligible to contest in the electoral area affected

by the by-election.
(c) Clause 4 of the Bill proposes to amend section 6 of the Act which provides for

inspection of register of voters by deleting subsections (l) and (2) and substituting
therefor with new subsections providing for the inspection of register of voters by

Report of the Deportmentol Committee on Justice and Legol Affoirs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Eill No. 29 of 2024)
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members of the public and rectification of particulars of voters as well as the

exceptions when the IEBC shall not be expected to rectify the particulars of voters.
(d) Clause 5 of the Bill proposes to amend section 8A by deleting subsection (3) which

provides for audit of the register of voters by a professional reputable firm for
purposes of the first general election after commencement of the Act and cleaning up

the c ross-referencing in subsection (4).
(e) Clauses 5,7,8,9, 10, I l, l2 and l3 of the Bill proposes to amend sections 14, 16,

17,19,27,23,24, and 25 by deleting the word "nominations" and substituting it with
"registration of candidates" so as to differentiate the roles of IEBC and those of the

Registrar of political parries. Further Clause l0 of the Bill proposes to delete section

22( l)(b) rhat ser out the education requirements for registration as a candidate for

election as a Member of Parliament or member of county assembly. These

requirements were declared u nconstitutional in Wombui & l0 others v Speoker of
the Notiono I Assembly d 6 others Constitution ol Petition 28 of 202 I & Petition

E549, E077, E037 & E065 of 202 I (Consolidoted)
(f) Clause l4 of the Bill proposes to amend section 27 by inserting a new subsection

(lB) to provide that a coalition party shall within l4 days of registration submit to

IEBC a copy of its nomination rules certified by the Registrar of Political Parties. lt
proposes to amend subsection (2A) to insert reference to the nomination rules by a

coalition party submitted to IEBC to ensure compliance.

(g) CIause l5 of the Bill proposes to amend section 3 I which provides for nomination

of political party candidates by deleting subsection (2), (2E) and (2F) which provide

for:
(i) that IEBC shall upon request by a political party, conduct and supervise

nomination of candidates by the political party for presidential, parliamentary,

or county elections in accordance with article 88 of the constitution;

(ii) the submission ro rhe IEBC of the names of the persons contesting in the party

primary and the date of the party primary, and publication of these information

in the 6ozette by IEBC; and

(iii) the requiremenr that Parliament shall appropriate monies for the effective

implementation of the provisions on nomination of candidates by political

Parties.
(h) Clause !6 of the Bill proposes to amend section 32 which provides for approval of

symbol for independent candidate by deleting the words "nomination day" and

"nomination" and substituting them with the words "the date for registration"; and

"registration" respectively.

(i) Clause !7 of the Bill proposes to amend section 33 which provides for nomination

of independent candidates:

(i) in subsection ( l) by deleting rhe word "nomination" and substituting therefor

the word "registration";

(ii) in subsection ( l) deleting the words "nomination PaPer" in paragraph (b) and

substituting therefor the words "registration of candidates Form", and in

paragraph (c) by deleting the words "nomination day" and substituting therefor

the words "date gazetted for registration of candidates"; and

(iii) in subsection ( l), by deleting paragraph (d) on the requirement of selection in

the manner provided for in the Constitution or the Election Act.

Report of the Depdftmentot Committee on ,fustice ond Legol Affoirs on its Considerotio n of the
Elections (Amendment) (No. 2) Bill (Senote Eill No. 29 of 2024)
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(j) Clause l8 of the Bill proposes to amend the Act by inserting new section 33A to

provide for publication in the Gozette of party candidates and independent candidates

registered to contest in an election.

(k) Clause l9 of the Bill proposes to amend section 34 which provide for nomination of

party lists members by inserting new sections (8A) and (8B) to provide that a person

can only be nominated by a political party as a member of a county assembly if such a

person is a registered voter in a ward within a county the person is to be nominated,

and the need to ensure equitable representation from all wards comprising the

respecrive county as regards nominations. lt also proposes to delete subsection (9) on

the requirement that a party list shall not contain the name of a candidate nominated

for an election. This subsection was declared to be u nconstitutional by Commission

for the tmplementotion of the Constitution v. Attorney Generol & Another (Civil

Appeol No.35l of20l2).
(l) Clause 20 of the Bill proposes to amend the Act by inserting a new section 38A to

provide for the designation of polling stations by the IEBC and publishing them in the

Gozette ar leasr three months before the date of any election. Further, the new section

provides that elections shall not be conduct in a place not designated as a polling

station.

(m)Clause 2l of the Bill amends section 38A on number of voters per polling station to

limit the number of voters to between 50 and 1000.

(n) Clause 22 of the Bill proposes to repeal section 39 which provides for determination

and declaration of results and substitute it with a new section. The new section

proposes that results declared at the pollinS station shall be final, and the results of

the presidential election shall be tallied, announced and declared and electronically

transmitted before all orher elective positions. Further, the new section has omitted

provisions providing for:
(i) where there is a discrepancy between the electronically transmitted and the

physically delivered results the result which is an accurate record of the results

tallied, verified and declared at the respective polling station shall prevail;

(ii) any failure ro rransmir or publish the election results in an electronic format

shall not invalidate the result as announced and declared; and

(iii) the requirement for IEBC to establish a mechanism for the live-streaming of

results as announced at polling stations to facilitate public information.

(o) Clause 23 of the Bill proposes to amend section 44 which provides for technology

to provide that the Commission shall, during procurement, ensure that lP rights vests

in IEBC, a supplier of technology to be used shall not been found guilty of violating any

procurement law or committed a crime anywhere in the world. Additionally, the

amendment seeks to provide for access accessible and available for scrutiny of the

technology subject to the applicable laws.

(p) Clause 24 of the Bill proposes to amend section 44A of the Act which provides for
complementary mechanism for identification of voters by inserting the words "and

rransmission of election results" and mandating IEBC to make Regulations for better

carrying into effect the provisions of section 44A.

(g) Clause 25 of the Bill proposes to amend section 45 of the Act which provides for
righr of recall of a member of Parliament. The grounds of recall; the requirement of

Report of the Deportmentol Committee on lustice ond Legol Affoirs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024)
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obtaining a iudgment from the High Court; and the restriction of an unsuccessful

candidate from petitioning, were declared unconstitutional in Kotibo lnstitute d
onother v Attorney Generol & onother Constitution ol Petition No. 209 of 201 6

[Formerly Kisumu Petition Number 9 of 2016]
(r) Clause 26 of the Bill proposes to delete the provisions of section 46(lXbXii) and (c)

that required that a petition to recall a member of parliament must be signed by a

petitioner who was registered to vote in the election in respect of which the recall is

sought and that the petition must be accompanied by an order of the High Court.

These provisions were declared unconstitutional in Kotibo ,nstitute & onother v

Attorney Generol & onother Constitution ol Petition No. 209 of 2016 [Formerly
Kisurnu Petition Number 9 of 20161

(s) Clause 27 of the Bill proposes to delete section 48 of the Act which provides that a

recall election shall be valid if the number of voters who concur in the recall election

is at least fifty percent of the total number of registered voters in the affected county

or consriruency. This provision was declared u nconstitutional in Kotibo lnstitute d
onother v Attorney Generol & onother Constitution al Petition No. 209 of 2016

[Formerly Kisumu Petition Number 9 of 2016]
(t) Clause 28 of the Bill proposes to delete section 44 of the Act which, Pursuant to

Article 88(a)(e) of the Constirution, gives the IEBC the mandate of settling electoral

disputes including disputes arising from the nomination of candidates.

(u) CIause 29 of the Bill proposes to amend section 75 which provides for county

election disputes by deleting rhe requirement that an appeal to the High Court shall

be on matter of law only and inserting a new subsection (5) to provide that the

decision of the High Court on an appeal on the validity of election of a member of a

county assembly shall be final.

(v) Clause 30 of the Bill proposes to insert a new section 82A to provide for access to

information held by the IEBC. Where such information is required for purposes of

scrutiny of votes, the information shall be provided within three days in the case of a

presidential election, and within seven days in the case of all other elective positions.

(w) Clause 3 I of the Bill proposes to amend section 85A of the Act on appeals in an

election peririon to the Court of Appeal. lt proposes to delete the requirement that

an appeal shall be on matter of law only and inserting a new provision to provide that

the decision of the Court of Appeal shall be final.

(x) Clause 32 of the Bill proposes to insert new sections 87A,878 and 87C to provide

for evaluation of the elections by IEBC pursuant to Article 88(4) of the Constitution.

The evaluation shall include a review of the legal framework, processes and costs

associated with the electoral process. The proposed new provisions require the

publication of the report and submission to Parliament.

8Report of the Deportmentol Committee on lustice ond Legol Affoirs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024)
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CHAPTER THREE

PUBLTC PARTICIPATTON AND STAKEHOLDER ENGAGEMENT ON THE
BILL

3. ! Legal Framework on Public Participation
10. Article I l8 ( lXb) of the Constitution provides that:

"Porlioment sholl focilitote public porticipotion ond involvement in the legislotive ond other

business of Porlioment ond its Committees."

I l. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
"(3) The Deponmentol Commitiee to which o Eill is committed sholl focilitote public

potticipotion on the Bill through on oppropriote mechonism including-

(o) inviting submission of memorondo;
(b) holding public heorings;
(c) consulting relevont stokeholders in o sector; ond
(d) consulting experts on technicol subjects.

(jA) The Deportmentol Committee sholl toke into occount the views ond recommendotions

of the public under porogroph (3) in its repon to the House."

Memoranda Received on the Bill
Pursuant to the aforementioned provisions of the law, the Committee placed an

advertisement(Annexure 4) in the print media on l8'h and l9'h February,2025 inviting the
public to submit memoranda by way of written statements on the Bill on or before 5"'

March, 2025 at 5.00 pm (Easr African Time). Further, the Committee vide letter Ref. No.

NA|DDCUUC|212||1l7 dated l0'h April,2075 (Annexure 5) invited key stal<eholders to
submitviews on the Bill and attend a public participation forum on l7'h April 2025.

14. The Committee received ten (10) memoranda from the COG, IEBC, IRCK, KLRC, ORPP,

LSK, CMD, the CRADLE, ELGIA and TAA. The memoranda are annexed to this rePort
as Annexure 6.

15. LSK submitted memoranda in full support of the Bill while COG, IEBC, IRCK, KLRC,

ORPP, CMD, ELGIA, the CRADLE and TAA submitted memoranda with proposed
amendments. The stakeholders submitted as follows:

Clause 2
16. ORPP submitted that Parliament should reconsider qualifying the passport to validity

given that the said documentation is for purposes of identification to prevent
disenfranchisement. On definition of political parties, ORPP proposed referencing the
interpreration provided under section 2 of the Political Parties Act, Cap. 7D as it has a

more succinct interpreGtion.

17. The CRADLE proposed amending the definition of "nomination" to mean the process

through which a political party elects or selects its candidates for elections, conducted in

Report of the Deponmentol Committee on ,fustice ond Legol Affoi6 on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Eill No. 29 of 2024)
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17.

13. To this end, the KLRC, ORPP, Kotibo lnstitute, the CRADLE and ELGIA attended the
public participarion forum on l7'h April 2025. Upon request, the IEBC appeared before
the Committee on 22"d April 2025 to submit their views.
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a transparent, democratic and verifiable manner. This seeks to ensure clarity and prevent

manipulation of party nominations and align with Article 9l of the Constitution.

18. TAA proposed that the definition of the term "registration of a candidate" expressly

includes compliance with Chapter Six of the Constitution on leadership and integrity to
align with rhe constitutional requirements for ethical leadership and accountability.

19. !EBC proposed the deletion of the amendment to the term "political party" since the

definition is what is contained in the Act.

Committee Observation
20. The Committee observed that Clause 2 seeks to amend the definition and interpretation

of the words and phrases to clarify and align them with the respective functions assigned

by the Constitution to IEBC and ORPP.

2l . The Committee further observed that the definition of "political party" contained in the

Political Parties Act is more precise.

22. The Committee observed that Article 9l(lXd) requires political parties to abide by the

democratic principle of good governance and promote and practice democracy through
regular, free and fair elections within the party. Therefore, there may be no need to re-

sute these principles in the definition of "nomination".

Clause 3
23. ORPP proposed the deletion because it limits the rights of registered voters to contest

elections yer it does not satisry Article 24 of the Constitution in terms of the purpose and

importance of limitation. Furthermore, while elected representatives rePresent a

particular constituency, their roles are not removed from contributing to better
governance of the whole country.

74. The CRADLE proposed amending the new proposed section 5(3A) to include a proviso

for eligibility ro conresr in a by-election if they had initiated registration before the

suspension period to prevent unfair disenfranchisement of citizens whose registration

process was pending before suspension and to ensure equal political rights under Article
38 of the Constitution.

25. !EBC proposed rhat proposed new section 5(3A) be introduced as an amendment to
secrion 26 which provides for additional d isq ualifications for contesting in an election.

Committee Observation
76. The Commitree observed that the Clause seeks to limit the period in which registration

of voter is suspended pending a by-election to the affected electoral area. This seeks to
ensure continuous registration of voters outside the electoral area.

27. The Commirtee also observed that the proposed new subsection (3A) which seeks to
guarantee the right to free and fair elections by disqualifying a person who registers as a

voter during the period of suspension of registration for contesting in such by-election.

This provision may be transferred to section 26 on additional disqualifications for
contesting in an election.
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Clause 4
28. The CRADLE and TAA proposed amending the new section 6(l) to require the IEBC

to provide online access to the register of voters for public inspection to enhance

transparency and accessibility and reduce voter suppression and align with digital

advancements in election manaSement.

29. IEBC proposed a review of the period of suspension for the revision of the register of
voters

Committee Observation
The Commirtee observed that a person has the right to inspect the register of voters for
purposes of confirming and verifying the status or registration and particulars. Where the
IEBC is required to revise the register of voters, the period of suspension for revision of
the register of voters should be clearly stated in the Act.

Clause 5
30. CMD submitted that the need to review section 8A to provide for how the register of

voters will be audited.

31. IEBC proposed rhe timelines in which the IEBC is required to engage a firm to conduct
the audit of the register of voters before a general election be revised from six months

before a general election to nine months before a general election.

Committee Observation
34. The Committee observed rhat section l4 requires the IEBC to publish a notice of the

election of the President and timelines depend on whether the election is through a

general election, a run-off election or declaration of vacancy. The timelines take care of
the eventualities of a dispure on registration arising between IEBC and a candidate.

Clause !0
35. The CRADLE proposed amending section 22( l)(b)(i) to provide for qualification to be

nominated as a candidate for election as Member of Parliament, at least a post-secondary
qualification relevant to governance or leadership.

Committee Observation
36. The Committee observed that the High Court declared section 22( l)(b)(i) as

unconstirurional in the case of Wombui d l0 others v Speoker of the Notionol
Assembly & 6 others Constitution ol Petition 28 of 2021 & Petition E549, E077, E037

& E065 of 2021 (Consolidoted). The court held that the provision offended Article 27
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Committee Observation
37. The Committee observed that the timelines for audit of the register of votes should be

reasonable to give the IEBC enough time to procure the services of a reputable firm and

implement the recommendations that may be contained in the audit rePort.

Clause 6
33. The CRADLE proposed amending the new section la(2)(a) to provide for a time-

limitation period of not less than thirty days before the presidential election date to ensure

adequate time for verification and dispute resolution as well as reduce chances of last-

minute disqualifications and legal battles.



of the Constitution to the exrenr that it, unfairly and without justification, discriminated

election candidates on the basis of educational qualifications.

CIause l4
37. CMD proposed a further amendment to the provision as it makes reference to sub-

section (lA) which is not in the Principal Act.

39. tEBC proposed the deletion of Clause l4 since the amendment is amorphous and will

create confusion or if the proposed amendment is retained the timeline for submission of
coalirion political party nomination rules be reviewed downwards to seven days after

registration of the coalition political party.

Committee Observation
40. The Committee observed that the definition of the of "political party" in the Political

Parties Act, Cap. 7D includes a coalition party. There may be need to regularize the

definition of "political parry" in the Election Act, Cap. 7 with the definition in the Political

Parties Act, Cap. 7D.

Clause l5
4l . KLRC was of the view rhat section 3 I (2), (2E) and (2F) of the principal Act should not

be deleted because it would offend Article 88(4) of the Constitution which mandates the

IEBC to conduct and supervise elections to any elective body or office and any other
elections as may be prescribed.

42. CMD proposed the introduction of a new section to cater for the conduct of
nom inations.

43. tEBC supported the proposed deletions as it leaves the conduct of nomination to political

parries. This delineation of roles of IEBC and political parties during nomination Prevencs
any conflict of interest that may arise.

Committee Observation
44. The Committee observed that Article 88(4Xd) of the Constitution provides that one of

the functions of IEBC is to regulate the process by which political parties nominate

candidates for elections. Therefore, the conduct of nomination should be left to political

Parties.

Clause l6
45. ORPP noted that the clause erroneously references 3(a) as opposed to 3(b) and (c)

46. CMD proposed retaining the section 32(lA) of the principal Act to prevent the influx of
independent candidates who decide to run as independents by virtue of failing to clinch

the nominations under their respective Parties.

t2

38. The CRADLE proposed amending the new proposed section 27(lB) to provide for
public scrutiny of a coalition political party's nomination rules to enhance transParency

and accountability and reduce manipulation in coalition agreements that may

disenfranchise members.

47. The CRADLE noted the need to prevent confusion and duplication of symbols and

enhance voter clarity during elections and therefore proposed amending section 32( l) of
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the principal Act to read 'An independent candidate shall submit the symbol the candidate
intends to use during an election to the Commission at least thirty days before nomination
day, and the Commission shall public all approved symbols in a public register."

48. IEBC submitted the proposal will lessen the burden on independent candidates by

restricting the identification of unique symbols to a county, However, the amendments
should be proposed to paragraphs (b) and (c).

Committee Observation
49. The Committee observed that Article 85 recognizes the right of a person to stand for

election as an independent candidate. Therefore, limiting the uniqueness of a symbol to a

particular county seeks to promote the exercising of political rights by independent
candidates.

Clause l7
50. IEBC submitted that sections 33(l)(d) and 33(2) be retained as they provide for

procedures for clearing independent candidates which culminates into a Gozette notice
once all independent candidates have been approved considering provisions of the Act
and the constitution under Articles 85 and 88.

Committee Observation
51. The Committee observed that the new section 33A of the Bill provides for the

requirement of publication in the 6ozette of the names of candidates registered by IEBC

!o contest in an election.

Clause l8
52. !EBC proposed the deletion of the clause because the provisions on gazettement before

and after registration of candidates enables the IEBC to discharge its mandate under
Article 88(4)(d) effectively and for record purposes.

Committee Observation
53. The Committee observed that, pursuant to Article 88(4)(0 of the Constitution, the IEBC

is mandated to register candidates for election. Therefore, the requirement to publish the
names of registered candidates in the Gozette seeks to serve as a formal and indisputable
record.

55. CMD stated that while the amendment is aimed at protecting the voters at the ward
levels and promote party fidelity, it does not guarantee adherence by political parties and

also locks out viable candidates for nomination.

56. IEBC proposed that the requirement for a nominee in a party list to be a registered voter
in the electoral area for which they are nominated should apply to the seats in the National
Assembly and the Senate as well. Further, IEBC proposed the deletion of the new
proposed subsection (8A) arguing that the provisions would be difficult to implement and

rhat the role of the IEBC is ro ensure compliance with the law on nomination of party list
members. ln addition, IEBC proposed the retaining of section 34(9) which prohibits a
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Clause !9
54. ORPP noted that the Constitution does not provide for separate qualifications for

persons who are elected to a county assembly either through gender top-up list or
marginalised groups list and hence, the need to reconsider the proposal.



parry lisr from containing a name of a candidate nominate for election as it prohibits

gambling and political tokenism. lt submitted that Kenya Law had erroneously captured

ihat section 34(9) was declared unconstitutional in the case of Commission for the
lmplementotion of the Constitution v. Attorney Generol & Another (Civil Appeol

No.35l of 2012).

Committee Observation
57. The Committee observed that IEBC is responsible for conducting and supervising

elections for seats in Parliament provided for under Articles 97( l)(c), (b) and (d) and for

the members of county assemblies under Article 177( l)(b) and (c).

58. The Committee further observed that the provision that was declared unconstitutional in

rhe case of Commission for the lmplementotion of the Constitution v. Attorney
Generol & Another (Civil Appeol No. 35 I of 2012) was the provision which allowed

rhe party list to contain the names of the candidates for the President or the DePuty

President.

Clause 20
59. IRCK proposed amending the proposal to provide for gazettement of polling stations

regularly instead of rhe three months before the date of any election to build public trust.

60. ORPP proposed reconsidering the proposed timeline for IEBC to Sazette polling stations'

The proposed three-months timeline for IEBC to gazette polling stations does not take

inro account other processes and key timelines within the election period such as the 90-

day applications for transfer of voter registration.

61. ELGIA submitted that the use of the preposition 'or' in the new proposed section 38A(2)

contradicts with the definition of 'polling station' in section 2 of the principal Act and

hence proposed amending the sub-section to read "No election shall be conducted or

held in an ungazetted polling station."

62. CMD and ELGIA also noted the need for clarity on polling stations in the relevant sEtutes

governing elections to enable electoral management bodies develop specific guidelines and

regulations.

63. TAA submitted that the new proposed section 38A be amended to require the

Commission to provide a mapping tool for polling stations accessible online and via mobile

application to improve voter ParticiPation.

64. IEBC proposed that the new proposed section 38A be deleted. lf left as proposed, it

would mean that there shall be no polling stations to conduct an election where

emergencies occur. The Commission should have the authority to Sazette polling stations

even on election day should the need arise,

Committee Observation
65. The Commirtee observed rhat gazettement and publicization of polling stations is provided

by Regulation 7 of the Elections (General) Regulations. Therefore, for greater legal

authority and stability, the provisions may be made through primary legislation rather than

leaving them to be set out in secondary or delegated legislation.
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Clause 2l
66. IEBC proposed the removal of the lower limit of 50 persons to cater of far-flung areas

with diverse needs.

Committee Observation
67. The Committee observed that providing a maximum number of voters per polling station

ensures that elections are carried out in an efficient and effective manner.

CIause 22
68. KLRC submitted that the new proposed section 39 leaves out live-streaming of the

results which undermines transparency. This is especially because technological
transparency has assisted in boosting public confidence in the past elections.

69. CMD and ELGIA submitted that different statutory roles are assigned to different
officials within the Commission and hence the need for clarity on the specific electoral
responsibilities listed in section 39 ( l), (4), (5) and (8) to allow for better implementation

of Article 138(3)(c) of the Constitution.

Committee Observation
71. The Committee observed that the amendments to section 39 of the Act are to ensure

compliance with the court decision in IEBC v. Maino Kioi & 5 Others [2017] eKLR
which declared various provisions u nconstitutional.

Clause 23
72. The CRADLE proposed amending the new proposed section 44(44) to provide that

election technology undergoes an independent audit before deployment to ensure
security and prevent voter fraud and system manipulation.

73. TAA proposed further amending section 44 to include a requirement that election
technology suppliers undergo independent audits for compliance with international
cybersecurity standards to prevent vulnerabilities in election technology. TAA further
proposed rhat the Commission be mandated to conduct public demonstrations of election
technology and provide stakeholders with access to audit reports.

74. IEBC submitted that scrutiny of election technology should be conducted pursuant to a

court order and should be in line with the Election (Technology) Regulations 20 17.

Committee Observation
75. The Committee observed that the use of technology in the electoral process involves use

of digital equipment and systems to support various aspects of the electoral process from
voter registration to tabulation of results. Therefore, the use of technology facilitates the
exercise of political right guaranteed under Article 38 of the Constitution.
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70. IEBC submitted that the usage of the terms "declare and announce" is problematic; the
proposed timeline of two hours to electronically transmit results is not practical; the
proposals are not in tandem with the definition of the "Commission" as held by the

Supreme Court in Presidentiol Election Petition of 2022; and various subsections under
secrion 39 of the Elections Acl Cap. 7 were declared u nconstitutional in IEBC v. Moino
Kioi & 5 Others [2017] eKLR.



Clause 24
76. IEBC proposed the deletion of paragraph (c) which requires the Commission co make

regulations for better carrying into effect the provisions of section 44A on complementary

mechanism for identification of voters. ln their view, the Supreme Court in the 20 l7 and

2022 Presidential Election Petitions did not pronounce itself on any complimenary
mechanisms for transmission of election results.

Committee Observation
77. The Commiuee noted that Clause 24 of the Bill places an obligation on the IEBC to put

in place complementary mechanism for identification of voters and transmission of

election results. lt is on this basis that the IEBC is required to make regulations for better

carrying into effect these provisions.

Clause 25
78. ORPP proposed qualifying the ground for persistent desertion of the electorate to the

duties of the Legislature.

79. COG proposed amending section 45 to introduce a consequential amendment to repeal

secrions 27(2), (3) and (6) and 28(l)(b)(ii)(c) of the county Governments Act, Cap.265

which were declared unconstitutional by the High Court in Kotibo lnstitute & Another
v Attorney Generol & Another [20,71 KEHC 4648 (r(tR).

80. ELGIA noted thar the proposed grounds for recall of MPs are fairly vague and do not
provide an obiective assessment of conduct that makes an MP amenable to recall. Hence,

recommended amending the provision to harmonize the grounds for recall of an MP with

those of an MCA as amended in section 27 of the County Governments Act, Cap. 265

following a courr's decision declaring that section and section 45 of the Elections Act as

unconstitutional.

81. IEBC proposed the deletion of section 45 and substitution with sections 27,28 and 79

of the County Governments Act, with necessary modifications, to oPerationalize Article
104 of the Constitution and the court's decision in Constitutionol Petition 209 of 2016:

Kotibo ,nstitute ond Another v Attorney Generol ond Another that mandated

Parliament to enact provisions on recall for MPs.

Committee Observation
82. The Committee observed rhat the High Court in Kotibo lnstitute & Another v Attorney

Generol & Another t20tn KEHC 4645 (KLR) declared secrions 45(2), (3) and (6),

secrion 46( l)(b)(ii) and (c) and section 48 of the Elections Act, Cap. 7 to be

unconstitutional. Also, sections 27(2), (3) and (6) and section 28(l)(bxii) and (c) of the

County Governmenrs Act, Cap. 265 were declared to be u nconstitutio nal. Therefore,

there is need ro align the provisions of Part lV on recall of MP with the orders given by

the court.

Clause 28
83. KLRC submitted that the proposal offends Article 88(e) of the Constitution that

mandates IEBC to sertle elecroral disputes including disputes relating to or arising from

nom inations.

84. ORPP noted that the proposal relates to a proposed NADCO constitutional amendment

which may not precede the passage of the instant Bill. ORPP, therefore, proposed
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retaining the IEBC's mandate to resolve disputes emanating from decisions of the
returning officers to avoid a lacuna in law.

85. IEBC submitted that repealing section 74 is unconstitutional because Article 88(a)(e) of
the Constitution provides that the IEBC has the mandate of settling electoral disputes

including disputes relating to or arising from nominations but excluding eleccion petitions
and disputes subsequent to the declaration of election results. Also, IEBC proposed

amendmenrs to provide for a clear mechanism for the IEBC to hear and determine
electoral disputes.

Committee Observation
86. The Committee observed that the Joint Repon of the Notionol Assembly

Deportmentol Committee on lustice ond Legol Affoirs ond the Senote Stonding
Committee on lustice, Legol Affairs ond Humon Rights on Considerotion of the
NADCO ond the Report of the Multi-Sectorol Working Group on the Reolizotion
of the Two-Thirds Gender Principle, proposed the deletion of Article 88(4)(e) of the

Constitution. Therefore, this Bill may be considered toSether with the Constitution of
Kenya (Amendment) Bill proposed by NADCO to avoid a lacuna in law.

Clause 29
87. COG proposed deleting sub-clause (3) because the right of appeal cannot be limited by

virtue of Article 163(4) of the Constitution.

88. TAA proposed that the Bill be amended to establish a specialized Election Dispute

Tribunal under the IEBC to expedite the resolution of election-related disputes.

89. IEBC proposed that appeals shall lie to the High Court on matters of law only

Committee Observation
90. The Committee observed that limiting appeals to matter of law only may lead to iniustice

if a decision is based on flawed facts.

Clause 3l
91. IEBC proposed that retaining the provision that appeals to the Court of Appeal with

respect to election petitions shall be limited to matters of law only.

Committee Observation
97. The Committee observed that limiting appeals to matter of law only may lead to iniustice

if a decision is based on flawed facts.

Clause 32
93. ORPP proposed including a review of the law and processes of developing party lists and

designation of special seats to ensure exhaustiveness.

94. TAA proposed amending the new proposed section 87A to require the Commission to
establish a public consultation process as part of the evaluation, involving civil society,
media and professional bodies to promote the inclusion of diverse perspectives in

evaluating elections.

95. !EBC submitted that the provision on evaluation of elections is over prescriptive. lt
further proposed that the evaluation be extended to l8 months; inclusion of review of
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party list processes and consequential amendment to section 24A of the IEBC Act, Cap.

7C that provides for review of conduct of general elections to avoid double legislation of
one process in two statutes.

Committee Observation
96. The Committee observed that Article 88(4)(h) of the Constitution provides that the IEBC

shall be responsible for facilitating evaluation of elections. Section 24A of the IEBC Act,
Cap. 7C provides for review of conduct of general elections. lf the Bill is passed as

proposed, there will be two Acts of Parliament regulating a similar process.

NEVY PROPOSALS TO THE ELECTIONS ACT, CAP. 7
Section 2

97. IEBC proposed the insertion of a new definition of forensic image to be used in scrutiny
as follows:

"'Forensic lmoge' meons on exoct duplicote of o digitol storoge device such os o server,

computer, loptop, toblet or memory cord colleaed in o monner thot preserves the contents

ofthe storoge device for purposes ofpresentotion ond onolysis by the court"

Section 6A
98. IEBC noted the conflicting timelines between verification and inspection of voters and

thus proposed amending section 64 by deleting sub-section ( l) and substituting therefor:
"The Commission sholl open the Register of Voters for veriftcotion of Biometric doto by

members of the Public for o period thot the Commission moy consider oppropriote."

Section 8
99. IEBC noted thar there is no mechanism for publication of the list of deceased voters

before deletion as the Act only provides for the deletion of the names of the deceased

voters without notifying the public of the list of deceased voters. ln its view, it is important
for the public to be notified of the intended deletion and therefore proposed insertion of
a new sub-section (2)(ba) as follows:

"0 ln recommending the deletion of deceosed voters under seaion 8(2)(b), the

Commission sholl publish the list of the reported deceosed voters orising from the

oudit reporL
(il The Commission will invite disputes orising from the published report within o period

the Commissio n moy determine."

I 00. IEBC further noted the need to make provision for incorporating the changes in the
register of voters after altering the boundaries of counties, constituencies and wards by

amending section 8 in accordance with Articles 89 and 94(3) of the Constitution.

Section 8A
l0l. IRCK proposed amending section 8A(l) of the principal Act to require an audit of the

register of vorers to be conducted at the end of every second year after every general

election instead of six months before a general election.

Sections l6 and l9
102. IEBC was of the view that the process for initiation of an election following vacancy is

exhaustively covered in sections l6( l) to (3) and l9( l) to (3) and thus sections l6(4) and

l9(4) should be deleted.
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Section 44
105. tEBC proposed that section aa()@) of the Act be amended by deleting the phrase

"procure and" to enable the Commission explore more options of acquisition of
technology such as the technology being built internally.

106. IEBC proposed the deletion of section 44(5) and move the provision to section 109

which provides for the general mandate of the Commission co make Regulations.

Section 55A and 558
107. IEBC noted that sections 55A and 55B relate to maintenance of secrecy at elections and

postponement of elections, respectively, and are misplaced in Part V of the Act on
referendum which is proposed for deletion. The Commission thus proposes amending the
Acr to move secrions 55A and 55B to Part lll of the Act that relate to election.

Section 82
108. The CRADLE proposed amending section 82 to prevent unnecessary delays in election

peririons and ensure scrutiny remains within reasonable limits by to introducing a new
sub-section (4) to read, "An election court may extend a scrutiny of votes beyond the
polling stations or areas mentioned in the pleadings if there is prima facie evidence of
irregu larities or fraud."

Section 83
109. IEBC noted that the court in Kotibo lnstitute ond 3 Others vs Attorney Generol ond

2 Others (2018)eKLR rendered itself on the parameters for determining an election
peririon where it held that, "...there wos no constitutionol compulsion or rotionol in omending

section 83 of the Act to remove the disjunaive word 'or' ond introduce the conjunctive word'ond'
so thot only where there ore foilures in complying with the Constitution ond eleaion lows ond they

substontiolly offect the resu/ts, should on election be nullified." IEBC, therefore, proposed
amending section 83 to delete the word 'and'and replace it with 'or' to ensure compliance
with the principles of electoral system in the Constitution.

Section 109
ll0. IEBC noted that sub-sections (3) and (4) are spent and thus need for clarity in the Act

rhar the Commission can make Regulations subject to public participation and publication.

t9

Section 36
103. !EBC proposed that party lists for special seats should commence with the name of a

female candidate and alternate between male and female candidate in priority in which
they are listed to facilitate the implementation of the not more than two thirds gender
principle and increase representation of women in the National Assembly. Hence,

amendment of section 36(2) of the Act should be amended as follows:
"A porty list submitted under section I (o), (c), (d), (e) ond (f) sholl commence with the nome

of o femole condidote ond olternote between mole ond femole condidotes in the priority in
which they ore listed."

Part V of the Act
I 04. I EBC noted that the provisions on referendum were found insufficient by the Court of

Appeal in Civil Appeol No. E29l of 2021 as consolidated with Civil Appeols No. E292,
E293 ond E294 of 2021, AG ond Others vs Dovid Ndii ond Others. Therefore, IEBC

proposed deletion of Part V and enactment of a separate Act on referendum.
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The Commission thus proposed amending section 109 by deleting sub-section (3) and (a)

and substituting therefor a new sub-section 3 to read as follows:
"The Commission sholl moke or reyiew its regulotions ond publish them in the Gozette, not

loter thon four months prior to the dote of o generol election ofr.er subjecting them to public

porticipotion."

General
I I I . TAA proposed additional recommendations based on global best practices including

requiring that annual capacity-building programs be held for election offlcials to ensure

they are well-equipped to effectively manage the electoral Process.

I 12. TAA also proposed further amending the Bill co include provisions for gender and

minority represenmtion in the nomination and registration of candidates in accordance

with Article 27 of the Constitution.

Committee Observation
ll3. Relating to the new proposals, the Committee noted that they may be introduced in a

separare Bill as they would offend Standing Order 133(5) of the National Assembly

Standing Orders which provides that, "No omendment sholl be permined to be moved if the

omendment deols with o different subjea or proposes to unreosonobly or unduly exPond the

subjea of the Bill, or is not oppropriote or is not in logicol seguence to the subiect motter of the

Bill."
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

I 14. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

(l) The Bill seeks to give effect to some of the recommendations and views of the public

that were submitted to the NADCO which was established to facilitate dialogue and

consensus building and thereafter recommend appropriate constitutional, legal and

policy reforms on issues of concern to the people of Kenya. Particularly, the Bill aims

to address the issues on electoral lustice and related matters.
(2) The Bill seeks to align the provisions of the Elections Act, Cap.7 with the Constitution

with respect ro rhe function of the political parties to nominate candidates for election

and the function of the IEBC to regulate the process by which parties nominate

candidates for elections.
(3) Further, the Bill proposes to align various provisions of the Elections Act, Cap. 7 with

various court pronouncemenfs on, among other things, determination and declaration

of presidential election results; recall of members of Parliament; and educational
requirements for registration of candidates for election as Member of Parliament and

member of counry assembly.
(4) During consideration of the Bill, the Senate introduced the following amendments:

amended the definition of "political party";a

b

c

deleted the proposed use of a "valid" passport in voter registration;
amended the proposed section 6(lA) of the Act to give the IEBC discretion in
rectification of voter particulars;

(d) amended the Bill ro retain section 3 l(2B) of the Act on the requirement for parties

to submit to the IEBC names of persons contesting in a party primary and the date

of the party primary;
(e) amended the Bill to retain section 3l(2C) of the Act on the requirement for the

IEBC to publish names of persons contesting in a party primary and the date of the
party primary;

(f) amended section 32(3) of the Act to limit the similarity of the symbol of an

independent candidate to that of another independent candidate within the same

county;
(g) amended section 38A to alter the number of polling station from a maximum of

700 to between 50 and 1,000;

(h) amended the proposed section 44(4A) to include the requirement that in
procuring election technology, the IEBC shall ensure that processing of data is only
effected through a seryer or data centre located in Kenya;

(i) amended section 45 on rhe right to recall to prescribe the instances in which an

MP may be recalled;
(i) deleted the amendment to section 82 of the Act allowing an election court to

extend scrutiny of votes beyond the polling stations or areas mentioned in the
pleadings; and

(k) amended the proposed section 82A on evaluation of elections to include a

requirement that information requested from the IEBC is in accessible formats for
persons living with disabilities.
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CHAPTER FIVE

5 COMMITTEERECOMMENDATIONS

I 15. The Committee, having considered the Elections (Amendment) (No. 2) Bill (Senote Bill No.

29 of 2024) and the submissions from members of the public and stakeholders,

recommends that the House approves the Bitt with the amendments contained in

the Schedule of Amendments forming Chapter Six of this Report.
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CHAPTER SIX

I 16. ln view of the observations made, the Committee proposed the following amendment to
the Bill:

CLAUSE 2

THAT Clause 2 of the Bill be amended by deleting paragraph (c) and substituting therefor
the following new paragraph-

(c) deleting the definition of "political party" and substituting therefor the following new

definition-

Act;

fustification: The definition provided under the Political Parties Act is comprehensive as it
provides for the nature and functions of a political party and includes a coalition political party.

The definition of "political parties" under Article 260 of the Constitution prescribes the

requirements of a political parties.

CLAUSE 3

Justification: The proposed new section 5(3A) seeks to disqualify a person who registers as

a voter during the period of suspension from eligibility to contesting in a by-election. The
provision may be transferred to section 29 which outlines additional disqualifications for
contesting in an election.

CLAUSE 4

THAT Clause 4 of the Bill be amended in paragraph (a) by deleting the ProPosed new

subsection ( lA) and substituting therefor the following new subsection-

Justification: This seeks to make it mandatory for the IEBC to rectify the particulars of a

vorer upon inspection of the register by the voter. Also, the new subclause substitutes the
word "revise" with "rectify" to clarify that the obligation placed on the IEBC is to correct an

error that may be identified in the particulars of a voter uPon inspection by the voter.
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6 SCHEDULE OF AMENDMENTS

"political party" has the meaning assigned to it under section 2 of the Political Parties

THAT Clause 3 of the Bill be amended by deleting paragraph (c).

( lA) The Commission shall rectify the particulars of voters at all times except-
(a) in the case of a general election or election under Article 138(5) of the

Constitution, during the sixty-day period before the date of the election;
(b) in the case of a by-election, between the date of declaration of the vacancy of

rhe seat concerned and the date of such election within the affected electoral
area; or

(c) in the case of a referendum, between the date of publication of the referendum
question and the date of the referendum.



CLAUSE 9

THAT Clause 9 of the Bill be amended in paragraph (a) by inserting the word "assembly"

immediately after the word "county" in the proposed new paragraph (b).

Justification: This is to clarify that the registration done by IEBC relate to the county

assembly elections.

CLAUSE !O

THAT Clause l0 of the Bill be amended by inserting the following new paraSraphs after

paragraph (b)-

(ba) deleting subsection ( lA);
(bb) deleting subsection ( I B);

f ustification: Sections 22( lA) and ( I B) were introduced through the Election Laws

(Amendment), 2017 which introduced the educational requirements for registration as

candidates for election as Member of Parliament and member of county assembly and the

commencement of the educational requirements to candidates who contested in elections

after the general election held in 20 17. These educational requirements were declared

unconsrirurional in the case of Wombui & l0 others v Speoker of the Notionol Assembly

d 6 others Constitutionol Petition 28 of 2021 & Petition E549, E077, E037 & E065 of
2021 (Consolidoted). Therefore, the proposed amendments to delete subsections (lA) and

(lB) seeks to clean up section 22.

CLAUSE I6

THAT Clause l6 of the Bill be amended by deleting paragraph (c) and substituting therefor
the following new paragraph-

(c) in subsection (3) by-
(i) deleting paragraph (b) and substituting therefor the following new paragraph-

(b) is the symbol of another independent candidate within the same county

or of a political party; or

(ii) deleting paragraph (c) and substituting therefor the following ne paragraph-
(c) so nearly resembles the symbol of another independent candidate within
the same county or political party or any other legal entity registered under

any other written law.

fustification: To correct an error in the cross-reference and to limit the resemblance of
symbols to candidates within the same county.

CLAUSE 2I

THAT Clause 2l of the Bill be amended by deleting paragraph (b) and substituting therefor
the following new paragraph-

(b) by deleting rhe words "seven hundred" appearing immediately after the word
"exceed" and substitutinS therefor the words "one thousand".
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Justification: As submitted by IEBC, expanding the maximum number of number of voters
per polling sration will help reduce the cost of elections. Also, removing the lower limit of 50
persons as amended by the Senate will carter for far-flung areas with diverse needs.

CLAUSE 25

THAT the Bill be amended by deleting Clause 25 and substituting therefor the following new

C lause-

25. The principal Act is amended by deleting section 45

Justification: The grounds for recalling an MP as introduced by the Senate will be difficult
to measure. Also, the provisions of recalling an MP may be provided for in a stand-alone
legislation.

CLAUSE 26

THAT the Bill be amended by deleting Clause 25 and substitutinS therefor the following new

C lause-

Justification: The provisions of recalling an MP may be provided for in a stand-alone
legislation.

THAT Clause 30 of the Bill be amended by deleting subsection (5) in the proposed new
section 82A.

Justification: The mandatory requirement placed on the IEBC to ensure that information is

in accessible format for PWDs may result in implementation challenges. A person requiring
information may request the information to be in a particular format.

CLAUSE 32

THAT Clause 32 of the Bill amended in subsection (l) of the proposed new section 87A by

deleting the words "one year" appearing immediately after the word "within" and substituting
therefor the words "eighteen months".

fustification: To align the provision with section 74A of the IEBC Act which provides that
the IEBC shall, after a general election, review its operations and that the review shall be

completed within eighteen months.

NE\^/ CLAUSES

THAT the Bill be amended by inserting the following new Clause after Clause l3-

Amendment of
section 26 of
Cap.7.

l3A. Section 26 of the principal Act is amended by inserting the
following new subsection after subsection ( l)-
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26. The principal Act is amended by deleting section 46.

CLAUSE 30



(3) A person who registers as a voter during the period when

registration of voters is suspended for the purposes of a by-election as

contemplated under section 5( l)(b) shall not be eligible to contest in the

electoral area affected by the by-election.

f ustification: Section 26 which provides for additional disqualifications for registration of a
candidate is the appropriare section to provide for the disqualification as proposed by the

Senate.

THAT the Bill be amended by inserting the following new Clause after Clause 26-

264. The principal Act is amended by deleting section 47.

Justification: The provisions of recalling an MP may be provided for in a stand-alone

legislation.
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M!N. NO. DDC/ tLACt287t2025: PRELIMINARIES
The meeting was called to order at twenty-five minutes past ten o'clock by the Chairperson

followed by a word of prayer from the Chairperson and thereafter Members of the

Committee introduced themselves. The agenda was adopted having been proposed by Hon.

Muchira Michael Mwangi, MP and seconded by Hon. Mutuse Eckomas Mwengi, OGW' MP.

MIN. NO. DDC/ILAC/78812025: CONFIRMATION oF MINUTES OF THE
PREVIOU S SITTING

The agenda was deferred

M!N. NO. DDC/rLAC/28912025: ADOPT!O N OF THE REPORT ON THE
CONSIDERAT ON OF THE ELECT IONS

NDMEN BILL
ATE BILL NO. 2024

Committee Observations
Upon reviewing the Bill and the submissions received, the Committee made the following

observations;
( l)The Bill seeks to give effect to some of the recommendations and views of the public that

were submitted to the NADCO which was established to facilitate dialogue and consensus

building and thereafter recommend appropriate constitutional, legal and policy reforms on

issues of concern ro rhe people of Kenya. Particularly, the Bill aims to address the issues

on electoral iustice and related matters.
(2)The Bill seeks to align the provisions of the Elections Act, Cap. 7 with the Constitution

with respect to the function of the political parties to nominate candidates for election and

the function of the IEBC to regulate the process by which parties nominate candidates for
elections.

(3)Further, the Bill proposes to align various provisions of the Elections Act, Cap. 7 with

various court pronouncements on, among other things, determination and declaration of
presidenrial election results; recall of members of Parliament; and educational

requirements for registration of candidates for election as Member of Parliament and

member of county assembly.
(4)During consideration of the Bill, the Senate introduced the following amendments:

(a) amended the definition of "political Party";
(b) deleted the proposed use of a "valid" passport in voter registration;
(c) amended the proposed section 6(lA) of the Act to give the IEBC discretion in

rectification of voter particulars;
(d) amended rhe Bill to retain secrion 3l(2B) of the Act on the reguirement for Parties

to submit to the IEBC names of persons contesting in a party primary and the date of
the party primary;

(e) amended the Bill ro retain section 3l(2C) of the Act on the requirement for the IEBC

to publish names of persons contesting in a party primary and the date of the party

primary;
(f) amended secrion 32(3) of the Act to limit the similarity of the symbol of an

independent candidate ro rhar of another independent candidate within the same

county;
(g) amended secrion 38A to alter the number of polling station from a maximum of 700

to between 50 and 1,000;
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(h) amended the proposed secrion 44(4A) to include the requirement that in procuring

election technology, the IEBC shall ensure that Processing of data is only effected

through a server or data centre located in Kenya;

(i) amenJed secrion 45 on the right to recall to prescribe the instances in which an MP

may be recalled;
g deleted the amendment to section 82 of the Act allowing an election court to extend

scruriny of votes beyond the polling stations or areas mentioned in the pleadings; and

(k) amended the proposed section 82A on evaluation of elections to include a

requirement thar information requested from the IEBC is in accessible formats for

persons living with disabilities.

Commi ttee Recommendations
The Committee, having considered the Elections (Amendment) (No. 2) Bill (sena

29 of 2074) and the submissions from members of the public and stakeholders, r
recommend that the House approves the Bill with the amendments conained in th

te Bill No.
esolved to
e Schedule

of Amendments forming Chapter Six of its Report.

o tio f the rt
The Committee adopted its Report having been proposed by Hon. Mutuse Eckomas Mwengi,

OGW, MP and seconded by Hon. Muchangi Karemba, CBS' MP

MIN. NO. DDC/ tLAC/290/2O252 ADIO URNMENT
There being no other business, the meeting was adiourned at five minutes past e leven o'clock.

The next meeting will be held on notice

/ 3.f o2{
SIGNED

(cHATRPER H URUGARA GEORGE GITONGA, CBS, MP)
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l'he Elactions (Antendment) (No 2) Bill. 2021

THE ELECTTONS (AMENDMENT) (NO.2) B[LL,2024

A Ilill for

AN ACT of Parliament to amend the Elections Act and for
connected purposes.

ENACTED by the Parlianrent of Kenya, as fbllows-

SI)on titlc

n nrcndmcnt ol-
sectir-rn 2 ol'No
24 ol 20l L

n mendment ol'
section 5 ol'No
24ol'2011.

l. This Act may bc cited as the Elections
(Amendment)(No. 2) Act, 2024.

2. Section 2 of the Elections Act. 2011 (hereinaller
referred to as "the principal Act") is amended by-

(a) deleting the definition of "nornination" and

substituting theretbr with the Ibllowing new delinition-

''nomination" means the
political party elects or
elections;

process through which a

selects its candidates tbr

(b) deleting the definition o1"'nomination day":

(c) deleting the definition of political pany and

substituting therefor with the following new deflnition-

"political party" has the meaning assigned to it
under Article 260 of the Constitution:

(d) inserting the word "valid" immediately before the
words "Kenyan passport" in the definition of
"identification document"; and

(e)inserting the following new definition in its proper
alphabetical sequence-

"registration of a candidate" means the process through
which a person applies to and is cleared by the

Commission to contest in an election.

3. Section 5 of the principal Act is an.rended-

(a) in subsection (l)(b) by inserting the words "within
the affected electoral area" immediately after the
words "such by-election";

(b) in subsection (1)(ba) by inserting the words "ofthe

2



The Elections (Amendment) (No. 2) Bill,2024

Amendment of
scction 6 ol'No
24 of20l l.

Amendmenl ol
section 8A of
No. 24 of20l I

Amendmcnt ol'
section l4 of

.l

referendum question" immediately after the word
"publication";

(c) by inserting the following new subsection

immediately after subsection 3-

"(3A) A person who registers as a voter during the
period when registration of voters is suspended for
the purposes of a by-election as contemplated
under subsection (lXb) shall not be eligible to
contest in the electoral area affected by the by-
election.

Section 6 of the principal Act is amended-

(a) by deleting subsection (l) and substituting therefor
the following new subsections-

(l) The Commission shall cause the Register

of Voters to be opened for inspection by members

of the public at all times.

(lA) The Commission may revise the
particulars of voters at any time except -

(a) in the case of a general election or an

election under Article 138(5) of the
Constitution, during the sixty-day period
before the date ofthe election;

(b) in the case of a by-election, between the
date of the declaration of the vacancy of
the seat concerned and the date of such

election within the affected electoral area;

or

(c) in the case of a referendum, between the

date of the publication of the referendum
question and the date of the referendum.

(b) by deleting subsection (2).

5. Section 8A of the principal Act is amended-

(a) by deleting subsection (3); and

(b)in subsection (4), by deleting the expression

"subsection (3)" and substituting therefor the expression

"subsection ( I )".

6. Section 14 of the principal Act is amended in

J



The Elecriort.s (Amenclntenr) (No. 2) Bill, 2021

No. 24 ol'201 I subsection (2)-

(a) by deleting paragraph (a) and substituting thcretbr
the lbllowing new paragraph-

(a) the day or days fbr the registlation of
candidates tbr the presidential election:

(b) by deleting the word "nomination" appcaring in
paragraph (b) and substituting thcrctbr the words
"registration of candidates".

7. Section l6 of the principal Act is amended in
subsection (2)-

(a) by deleting paragraph (b) and substituting theretbr the
following new paragraph-

(b) the day or days lbr registration ol candidates fbr the
parliamentary election;

(b) by deleting the word "nomination" appearing in
paragraph (c) and substituting therefbr tlre words
"registration of candidates".

Amcndrncnt ol'
section l6 of
No. 24 of 201 I

Amcndmcnt ol
scction l7 ol'
No. 24 ol'2011

Amendmcnt ol'
scction l9 of
No 24 ol 20l l

8. Section l7 of the principal Act is amended
subsection (2)-

lt1

(a) by dclcting paragraph (a) and substituting thcrefor the
fbllowing new paragraph-

(a) the day or days for registration of candidates
fbr the election tbr a county governor

(b) by deleting the word "nomination'' appearing in
paragraph (b) and substituting therefor the words
"re gistration of candidates".

9. Section 19 of the principal Act is amended in
subsection (2)-

(a) by deleting paragraph (b) and substituting theretbr
the following new paragraph-

(b)the day or days for rcgistration of
candidates for the county elections; and

(b) by deleting the word "nomination" appearing rn

paragraph (c) and substituting therefor the word
"registration".
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The Elections (Amendment) (No. 2) Bill,2024

Amcndment of
scction 22 of
No. 24 of 201 I

Amcndmcnt ol
section 23 of
No. 24 of20ll

Amcndmcnt of
scction 24 of
No. 24 of201I

Amendment of
section 25 of
No. 24 of20l I

10. Section 22 of the principal Act is amended-

(a) in the marginal note by deleting the word
"nomination" and substituting therefbr the word
"registration";

(b) in subsection (l) by-

(i) deleting the word "nominated" appearing in
the introductory phrase and substituting
therefor the word "registered";

(ii) deleting paragraph (b); and

(c) in subsection (2), by deleting the word
"nominated" and substituting therefor the word
"registered".

11. Section 23 of the principal Act is amended-

(a) in the marginal note, by deleting the word
"nomination" and substituting therefor the word
"registration";

(b) in the introductory phrase of subsection (l) by
deleting the word "nomination" appearing
immediately after the words "person qualifies"
and substituting therefor the word "registration";
and

(c) in the introductory phrase of subsection (2) by
deleting the word "nomination" appearing
immediately after the words "not qualified for"
and substituting therefor the word "registration".

12. Section 24 of the principal Act is amended-

(a) in the marginal note by deleting the word
"nomination" and substituting therefor the word
"registration"; and

(b) in the introductory phrase of subsection (1) by
deleting the word "norninatiotr as a" and

substituting therefor the words "registration as a
candidate for election to the office of'.

13. Section 25 of the principal Act is amended-

(a) in the marginal note by deleting the word
"nomination" and substituting therefor the word
"registration";
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I'he Elec'tbns (Amentlntent) (No. 2) Bill, 202J

An're n(lnlcrt ol
scction 27 ol'
No. 24 ol'201 I

Amcndment ol'
scction 3l ol'
No, 24 ol'201 I .

Amcndmcnt of
scction l2 ol'
No.24of20ll

(b) in the introductory phrase of subsection (l) by

deleting the word "nominatior.r as and

substituting therelor the words "rcgistratioll as a
candidate fbr election to the o tfice ol":

14. Section 27 ot'the principal Act is amendecl-

(a) by inserting the following new subsectiorl
immediately after subsection ( I A)-

(lB) Notwithstanding the provisions under

subsection (l) a coalition political parry shall,
within fourteen days of registration, submit to
the Commission a copy of the coalition
political party's nourination rules certilied by
the Registrar of Political Parties.

(b) in subsection (2A) by deleting the words "fl'orrr a

political party under subsection (l)" appearing
inrmediately afte!' the words "the nomination
rules" and substituting theleof tlre words "utrdcr
subsection (l) and (1B)".

15. Section 3l of the principal Act is amended-

(a) by deleting subsection (2);

(b) by deleting subsection (2E); and

(c) by deleting subsection (2F)

16. Section 32 of the principal Act is arnended-

(a) in subsection (l) by deleting the words
"nomination day" appearing irnn.rediately after the

words "days before" and substituting therefor thc

words "the date for registration ofcandidates;

(b) in subsection (lA) by deleting the word
"nomination" appearing immediately alier the
words "days before" and substituting theretbr the

words "the date tbr registration of candidates";
and

(c) in subsection (3) by deleting the word "candidate"

appearing immediately after the words "the
symbol of another" in paragraph (a) and

substituting therefor the words "independent
candidate within the same county".

6
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The Elections (Amendment) (No.2) Bill, 202a

Amendment of
section 33 of
No.24 ol'2011.

Inscrlion ol'new
scction 33A in
No. 24 of20l l.

Publication
r€gistered
candidates.

17. Section 33 of the principal Act is amended-

(a) in the marginal note by deleting the word
"nomination" and substituting therefor the word
"registration";

(b) in subsection (lf

(i) by deleting the word "nominated" appearing in
the introductory phrase and substituting
therefor the word "registered";

(ii) by deleting the words "nomination paper"
appearing in paragraph (b) and substituting
therefor the words "registration of
candidates Form";

(iii) by deleting the words "nomination day"
appearing in paragraph (c) and substituting
therefor with the words "date for registration
of candidates";

(iv) by deleting paragraph (d); and

(c) by deleting subsection (2).

18. The principal Act is amended by inserting the

foilowing new section immediately after section 33-

ol' 33A. The Commission shall publish

in the Gazette the names of political party

candidates and independent candidates

registered to contest in an election.

19. Section 34 of the principal Act is amended-

(a) by inserting the following new subsections

immediately afler subsection 8-

(8A) A person shall not be norninated by a
political party under subsection (4) unless the

person is, on the date of submission of the

party list by the political party, a registered

voter in any of the wards in the county in
which the person is nominated.

(8B) The nomination under subsection (4)
by a political party shall ensure equitable
representation from all wards comprising the

respective county.

7
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(b) by deleting subsection (9)

20. The principal Act is anrended by inserting the tbllowing
new section immediately after section 38 -

lnscrtion ol'nc\\'
scction J{lA in
No 2.1 ol'201 l.

Amcndmcnt ol'
section 38A ol'
No. 24 ol'20 I I

Dclction and
substitution of
section 39 of
No. 24 ol 20l I

(i zcttcnlcn(
ol polling
stirt i(rn.

l)etcnnination
and dcclaration ol'
lesults.

(b) publish in the Gazette and
publicise through electronic
and print media of national
circulation and other easily
accessible medium, a notice
specifying the polling stations
established fbr each electoral
area at least three lnonths
before the date of any elcctiot.t.

(2) No election shall be conducted in a place
other than a place gazetted as a polling station
under subsection (l).

21. Section 38A ofthe principal Act be amended by-

(a) renumbering it 388; and

(b) by deleting the words "not exceed seven hundred"
appearing immediately after the words "polling
station shall not exceed" and substituting therefor
the words "by between lifty and one thousand".

22, The principal Act is amended by deteting section 39 and
substituting therefor the following new section-

38A. ( l) The Commission shall -
(a) appoint a place or places as a

polling station or polling
stations for each electoral area:

and

39.(l) The Courmission shall
determine, declare and publish the results
of an election irnmediately after the close
of polling and results declared at the
polling station shall be final.

(2) The Commission shall appoint
constituency retuming officers to be

responsible for-

(a) tallying,
declaration,

announcement and

in the prescribed

IJ
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form, of the final results from
each polling station in a

constituency for the election of a

member of the National Assembly
and members of a county
assembly;

(b) collating, announcing and

declaring the results from each

polling station in the constituency
for the election of the President,

county Govetnor, Senator and

county women rePresentative to
the National Assembly; and

(c) submitting, in the prescribed form,
the collated results for the election
of the President to the national
tallying centre and the collated
results for the election of the
county Govemor, Senator and

county women representative to
the National AssemblY to the
respective county retuming
officer.

(3) The Commission shall aPPoint

county retuming officers to be

responsible for tallying, announcement
and declaration, in the prescribed form, of
final results from constituencies in the

county fbr purposes of the election of the
county Govemor, Senator and county

women representative to the National

Assembly.

(4) For purposes of a Presidential
election, the Cornmission shall-

(a) tally, announce and declare the
presidential results before tallying,
announcing and declaring results

for the other elective Positions;

(b) electronically transmit the rcsults,
within two hours of the
declaration of the results, from a
polling station to the constituency
tallying centre, national tallying
centle, the candidates or their

9
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agents and elections observers in
the prescribed form;

(c) where the results al e ltot
transrnitted in accordancc with
paragraph (b). provide reasons in a
prescribed tbrm;

(d)physically dcliver the tabulatcd
results frorn a polling station to

the constituency tallying centrc
and thereafter to the national
tallying centre;

(e) tally and verily the results received
at the constitucncy tallying centrc
and the national tallying centre;

and

(f) publish thc polling rcsults fbrms
on an online public Portal
rnaintained by thc Conrrnission.

(5) I'he Commission shall verily that

the results transmitted undel this section
are an accurate recold ol the resulls
tallied, verified and declared at the

respective pol ling stations.

(6) The Chairperson of thc

Commission shall declare the results of
the election of the President in accordance

with Articlc 138(10) olthe Constitution.

(7) 'the Chairperson may declare a

candidatc elected as the President beforc

all the constituencies have transmitted
their results if the Cornmission is satisfied
that the results that have not been

received will not alfect the result of the

election.

(8) The Commission shall announce
the final results in the order in which the

tallying and verification of the results is
cornpleted.

(9) The Comtnission slrall. to f'acilitate
public infonnation, allow a candidate and

their agent, observers and any other
person authorised to access a polling

l0
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Amendment of
section 44 of
No. 24 of 201 I .

No. 24 of20l9

Amendment of
scction 45 of
No. 24 ol'201 I

station or tallying centre to record and

document the tallying, announcement and

declaration of results.

23. Section 44 of the principal Act is amended by inse(ing
the following new subsection immediately after subsection (4) -

(4A) In procuring the tcchnology, the

Commission shall ensure that -
(i) intellectual property rights to the

technology vests in the Commission;

(ii) the supplier or their associates have not
been found guilty of violating anY

procurement law, committed a crime,
violated professional standards or been

baned from participating in public
procurement in any jurisdiction;

(iii) subject to the Constitution, this Act and
the Data Protection Act, the technology
is accessible and available for scrutiny
by candidates, courts and such other
persons as required under the law; and

(iv) processing of data is only effected
tluough a server or a data centre located

in Kenya.

24, Section 44A of the principal Act is amended-

(b) by inserting the words "and
election results" imrnediately
"identification of voters"; and

transmission of
after the words

(c) by inserting the fotlowing new sub-section
immediately afler subsection ( 1)-

(2) The Commission shall make

Regulations for the better carrying into
effect the provisions of this section.

25. Section 45 of the principal Act be amended by-

(a) deleting subsection (2) and substituting therefore the

following new subsection-

ll

Amendment of
section 44A ol'
No. 24 of 201 l. (a) by renumbering the existing provision as

subsection ( I );
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Amendmcnt ol'
section 46 of
No. 24 of201I

Anrendnlcnt 0l'
section 48 ol'
No. 2.1 ol'201 L

llcpe'al ol'
sc'ction 74 ol'
No. 24 ol'201 I

Amendmcnt ol'
scction 75 ol'
No. 24 ol'201I

lnsenion of ncw
scction EzA in
No. 24 of20l l.

(2) A member may be recalled on the following
grounds-

(a) misconduct likely to bring hatred. ridicule.
contempt or disrepute to the oflice; and.

(b) persistent desertion of the electorate without
reasonable caus€.

(b) deleting subsection (3); and

(c) deleting subsection (6).

26.Section 46 of the principal Act is amended in subsection
(1) bv-

(a) deleting subparagraph (ii) appearing in paragraph
(b); and

(b) deleting paragraph (c)

21 . The principal Act is amended by deleting section 48

28. -l'he principal Act is amended by lepealing section 74

29. Section 75 of the principal Act is amended -
(a) in subsection (4) by deleting the words "on matters of

law only"; and

(b) by inserting the following subsection immediately
after subsection (4)-

(5) The detcrmination of the appeal ttnder sub-

seclion (4) by the High Court shall be llnal.

30. The principal Act is amended by inserting the following
new section immediately after section 82 -

Access lo
infbnnation.

82A. (1) The Commission shall ensure

access to intbrmation including any
technology used in the elections in accordance
with the Constitution, the Data Protection Act
and the Independent Electoral and Boundaries
Cornmission Act.

(2) Where a request fbr access to
information is made for the purposes of a

court order for scrutiny of votes, the

No. 24 ol'
2019
No. 9 of201I

t2
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Amendment ol'
section 85A of
No. 24 of20l L

Insertion of ne$
part in No. 24 of
201 r_

Commission shall facilitate access-

(a)in the case of a presidential
election. within three days of
the date ofthe request; and

(b)in the case ofany other elective
position, within seven days of
the date ofthe request.

(3) The Commission shall not charge

fees where the information requested is
provided in softcopy format.

(4) Where information requested is to
be provided in hardcopy format, the
Commission may charge a prescribed fee for
the provision of the information and the fee

shall not exceed the actual costs of making
copies of such information and if applicable,
supplying them to the applicant.

(5) The Commission shall, in ensuring
access to information, ensure that the

information is in accessible formats for
persons with disability where such a request is
made or where the information is lequired to
be made available to the general public.

31. Section 85A of the principal Act is amended -

(a) in subsection (I) by deleting the words "on
matters of law only"; and

(b) by inserting the following subsection immediately
after subsection {2)-
(3) The determination of the appeal under section
(2) by the Court of Appeal shall be final.

32. The principal Act is amended by inserting the fbllowing new

sub-part immediately after section 87-

Evaluation of elecloral Process

Evaluation of
elections.

87A. (i) The Commission shall, pursuant

to Article 88(4Xh) of the Constitution and

within one year of a general election, facilitate
evaluation of the electoral process.

(2) An evaluation under subsection (l) shall

1i
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llcpons.

include-

(a) a rcview of the legal framework under
which the general elections were
conducted;

(b) an audit of the Register of Voters uscd

during the election;

(c) a review of the role of media and

civil society in the elections;

(d) a review of the voting procedures on

election day;

(e) a review of the vote
procedures on election day:

countlng

(f) a review of' the clections infbrrrration
and communication technology
deployed in the conduct ol thc gcncral
electior-rs:

(g) a review of the human resource
deployed for the conduct ofthe general

elections;

(h) a review of the existing elections
disputes resolution mechanisn-rs; and

(i) a review of the cost of conducting
the general electior.rs including the

procurement of the necessary goods

and services.

878. A report on the evaluation of the

electoral process undertaken in accordance
with section 87A shall be published in the

Gazette and submitted to Parliament.

t,l
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Letter from the Clerk of the
National Assembly inviting

stakeholders to attend the public
participation forum

Repon of the Deportmentol Committee on lustice ond Legal Affairs on its Considerotion of the
Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024)
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'l'l I I - r-A'l'l()NAl. ASS[.:\l 1ll-)'

()tf t.'t( t,t ol.,l'tI[_ ct_t.]lth

I'. (). Br:lx t I E.+r-(D IOO

Nrirobi, l(t lrya
i\Iain ['arl iarnt'nt Buiklings

'l'elcplro 
rrr-', 1..J.'i ll(lls t:(.)()o c\t JJoo

lltttatlr . : r,/ 1,. il-r: i ' -'r .

rr rr l _1',qt l ianr,.rrr l, ljl'1' t lrr.-rt,r I i,rtr;rl-:rssr.tr rlrl.r'

l, l,

ll 'hcn rtl>I.';trrg, l>ba se quole:

Ref: NA"/D DC ULACI 2025 I O l't

Hon. Winfridah Boyani Mokaya, CBS
Chief Regrstrar of the Judrciary
Judicial Service Commission
Supreme Coun Building
NAIROBI

CPA Marlan Hussein Marjan, MBS
Commission Secretary / Chief Executive Officer
lndependent Electoral and Boundaries Commission
University Way, Anniversary Towers, 6d Floor
NAlAost

Hon. Shadrack Mose, CBS
Solicitor General
The Sate Law Office and Deparrmcnt of Justice
Sheria House, Harambee Avenue
NA!ROB'

Ms. Anne Njeri Nderitu, C8S
Registrar of Policical Parties
Office of the Registrar of Political Parties
Lions Place, l" Floor
Karuna Close, Waiyaki Way Westlands
NA!ROBI

Mr. Joash Dache, MBS
Chief Executive Officer / Conrmission SecretarT
Kenya Law Reform Commission.
Reinsurance Plaza,3'd Floor, Taifa Road

NALEAEI

Ms. Florence W. Muturi
Chief Executive Officer
Law Sociery of Kenya (LSK)
Lavingron, Opposire Valley Arcade, Giunga Road

NALBOEI

l0'h April 2025



Mr. Felix Owuor
Executrve Director
Electoral Law and Governance lnstrtute for Africa (ELGIA)
Landmark Plaza, I 36 Floor Argwings Kodhek Rd

NAIROBI

Mr. Nyang'ori Ohen jo
Chief Executive Officer
Centre for Minoriry Rights Development
Kisamis Town, Magadi Road, Ongara Rongai

NAIROBI

Mr. Frankline Mulorania
Executive Director
Centre for Multiparty Democracy
6'h Floor. lnternarional House
Mama Ngrna Srreer
NAIROBI

Hr. Joshua Changwony
Executive Director
Constiturion and Reform Education Consortium
Matumbato 45, Off Upper Hill Road
NAIROBI

Mr, Hulle l.lusau
National Coordinator
Elections Observation Group (ELOG)

Jumuia Place, Lenana Road
NATROBI

Mr. Ukeh Michael Obaie
Country Director
lnrernational Foundation of Elecroral Sysrem

Embankmenr Plaza, Longonot Rd

NAIROBI

Ms. Nora Mbagathi
Executive Director
K:tiba lnstrtute
House No.5 - The Crescent-Off Parklands Road

NAIROBI

Mr. Linus Nthigai
Ag. Executive Director
lnter-Religrous Council of Kenya
Mararo Avenue off Gitanga Road
NAIROBI

Mr. Evans Misati Jamer
Chairman
Political Parties Liaison Conrmittee
Lions Place, l" Floor, Karuna Close
Waiyaki Way Westlands
NAIROBI



Ms. Oliver Waindi
Charrperson
Uraia Trust
Jacaranda Avenue. off Gitanga Road

NA.IROBI

Ms. Caroline Gaita
Execuove Director
Mzalendo Trust
ACK Garden House, 2"0 Floor, Wing A
l" Ngong Avenue
NAIROBI

Dr. Wambua Kituku
Ag. Execucive Director
Kituo cha Sheria

Olc Odume Rd. Off Argwings Kodhek Rd

NAIROBI

Ms. Mary Mwiti, EBS
Chref Executive Officer
Council of Governors
2^d Floor, Westlands Delta House, Waiyaki Way
NAIROB!

Arch. Sylvia Kasanga
Thc Architects Alliance
6'" Floor, Fortrs Tower
Woodvale Grove, Westlands
NAIRQBI

The Cradle, The Children Foundation
702 Dhan jay Apartments
Hendred Avenue, off Gionga Road
NAIROBI

Dcar

RE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON ,USTICE
AND LEGAL AFFAIRS TO SUBMIT VIEWS ON THE POLITICAL
PI\RTTES (AMENDMENT) (NO.2) BILL (SENATE BILL NO. 26 OF 2024);
THE ELECTTONS OFFENCES (AHENDMENT) (NO.2) BILL (SENATE
BILL No. 28 oF 2024); AND THE ELECTIONS (AMENDMENT) (No.2)
BILL (SENATE BILL NO. 29 OF 2024) CO-SPONSORED BY THE
SENATE MA'ORITY LEADER AND SENATE MINORITY LEADER

The Departmental Commitree on Justice and Legal Affairs is established pursuant to
Standing Order 215 of the National Assembly Standing Orders, and are mandated to intcr
olio,'study ond rcview oll legislotion rcferred to lL'

The following rhree Bills are before che Committee for consideration and reporting back to
the House:

l. The Political Parties (Amendnrent) (No.2) Bill (Senate Bill No. 26 ot 1024) co-
sponsored by the Senate Majority Leader and Senate Minoriry Leader:

2. The Elections Offences (Amendment) (No.2) Bill (Senate Bill No. 28 of 2024) co-
sponsored by rhe Senate Ma;ority Leader and Senate Minority Leader: and



3. The Elections (Amendment) (No.2) Bill (Senate Bill No. 29 of 2024\ co-sponsored by

rhe Senate Majority Leader and Senate Minority Leadcr.

The Bills seek to give effect ro some of the recommendations and views of the public that
were submitred during the national dialogue discourse on the lssues of Electoral .lustice and

Relared l'latters; Ousunding Consritutional Matters; Fidelity to Political Parties/Coalitions
and rhe law on multiparty democracy; Entrenchment of the National Government
Constituencies Development Fund: the Senate Oversight Fund and the National

Government Af{irmative Acrron Fund and Esublishment and Entrenchment of State Offices.

Article I 18( lxb) of the Constrtution of Kenya and National Assembly Standing Order
127(3) require Parliamenr to faciliate public participation and involvement in the legislative

and orher business of Parliament and its Commitees. Due to the treat public rnterest in the

Bills. rhe Commrttee has resolved ro meet critical stakeholders to make submissions on thc
Bills.

ln this regard. the Committee invites you for a meetrng on Thurcday, 176 April 2025 at

l0:00am at a venue, withrn Parliament Buildings. to be confirmed in due course. The

agenda of the meetint is to receive your views on the Bills.

You are requested ro prepare your written submrssions in a matrix format that indicates the
section of the Acr, specific clause. proposed amendment and justificatron, for each of the
Bills separately. Twenty (20) hard copies of the submissions to be availcd to the meetint,
sofr copies of which may be sent ro the Committee throuth the Office of the Clerk of the

National Assembly via email: cna(Oparhament.go.ke by Wednesday, 166 April 2025.

Hard copies of the Bills are availablc at the Nacional Assembly Table Office. Main Parliament
Building while electronic copies may be accessed on the Parliament website:

!!r44 r.parliam for-rc{cr-cncc

Our Liaison Officers on this matter are Mr. Ahrned Salim who may be contacted on tel

no. 07 10204056 or email: ahmed.salim@parliament.to.ke Hs. f eel Ayiego Kilaka tel. no

O725385945 or email: i1ct-kr[q@p..r,l.,.r11Sr:r€o'!q Mr. Abdikafar Abdi Sheikh on tel

no. 07 I 5456503 or email: abdikafar.sheikh@parliament.to.ke.

Yours

JEREMTAH M. NDOMBT, MBS
For: CLERK oF THE NAT|ONAL A-SSEIIELY

Copy ro Hon. Dorcas Agik Oduor, SC, OGW, EBS
The Attorney General
The State Law Office and the Department o{Justice
Sheria House. Harambee Avenue
NAIROBI

a-
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Memorand a by Stakeholders

of the Departmento, Comrnittee on /ustice and Legol Affoirs on its Contiderotion of the
Elections (Amendment) (No. 2) Bill (Senote Bill No. 29 of 2024)

I l.



COUNCIL OF GOVERNORS

Westlands Delta House 2* Floor, Waiyaki Way
pO. BOx4O40t{O'100, Tel (020) 2403314,2403313

Nairobi. E-mail: i- :' ;'" '

Our Ref: COG/6^1 vol.4 (t6)

5th March, zoz5

Dear Mr. Nioroge,

LEGISLATIVE MEMORANDUM ON BILLS BEFORE VARIOUS COMMITTEES OF THE NATIONAL

ASSEMBLY

6reetings.

The Council of Governors has reviewed the The lntergovernmental Relations (Amendment)

Eill (Senate Bill No. rz ot zoz4) and The Electlons (emendment) (No. z) Bill (Senate Bill No'

t9 of rOz4) hereby forwards its legislative memoranda attached herewith for your

consideration.

Please accept the assurance of our highest esteem and consideration

Yours sincerely,

Cr,"P
Mary Mwitl, EBS

Chief Executive Officer

Copy: All Excellency Governors

48 Governments, I Nation

Samuel Nioroge, CBS

The Clerk of the National Assembly

Parliament Buildings
Nairobi
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ln recognition of Article t(4) of the Constitution of Kenya, that sovereign power of the people is exercised at the national level and the
county level;

ln further recognition of Article 6 (2) that governments at the national and county levels are distinct; and

Aware of the need for cooperation, coordination and consultation between the National Covemment and County Covernments to
ensure that legislation responds to the key issues facing devolution, and further reflects the spirit and obiects of devolution.

Having reviewed the Elections (Amendment) (No. r) Bill, 2o24(Senate Ellls No. r9 of zoz4), the Council of Governors on behalf of the
47 County 6overnments submits the proposals highlighted herein below for consideration.

B. General comments

On t6th August 2023 and 29th August 2023, the National Assembly and the Senate, respectively approved a Motion that
established the National Dialogue Committee to facilitate dialogue and consensus building and recommend appropriate legal
and policy reforms on various issues including elections.

2 ln undertaking this mandate, the National Dialogue Committee received views from various stakeholders including the Council
of Governors.

A. lntroduction

The Council of Governors,

J. Consequently, the National Dialogue Committee in its final report recommended that Parliament amends the Elections Act, 2o11

to repeal various provisions of the Act that were declared unconstitutional by the Honourable Court in the case ofKotibo lnstitute
& SOthers v AttonEy Generol & Others, Constitutional Petition No. 548 of zorT in the Higlh Court of Kenyd ot Ndirobi.



4. The Council posits that the previous General Elections have exposed a lacuna in our Electoral laws and therefore there is need

for urgent amendments to align with the constitution and the principles governing free and fair elections as enshrined under

Articles 10, 81 and 86 of the Constitution.

5. tn this regard, the Council appreciates the work and the efforts made towards development of the Elections (Amendment) (No.

r) Bitl, ror4(Senate Bllls No. u 9 of zor4), which is not only timely but very critical in enhancing transparency and accountability

of the electoral process.

c. spccific Cemments

Clause Provision CoG's proposal RationalePustif ication

2r. The principal Act is

amended by deleting section

45.

lnclude a new clause titled

"consequential amendment"
to read as follows:

consequential amendment

section z7(rxl) and (6) and

z8(r)(b[il)(c) of the county
Governments Act Cap 265 is

repealed.

This is in line with the case of Kotibo lnstltute
& dnother v Attomey Generol & Another,
Constitutiondl Petition No, 2o9 of zot6 in
High Court of Kenya at Nairobi that declared
sections +S(zXl)and (5), a6(t)(b)(ii) and (c)
and 48 of the Elections Act and sections
z7(z)(3) and (6) and z8(t)(b)(ii) and (c) of the
County Covernments Act unconstitutional
and short of the constitutional imperative in
Article 1o4 of the Constitution which
bestows upon the voters the right to recall

their representatives.

)2. Section 8lA of the
principal Act is amended - (a)

Amend by deleting clause

3r$) ln lts entirety.
The Council posits that the right of appeal
cannot be limited by virtue of Article 161(4)

whi(h states that Appeals shall lie from the

The following is a tabulated analysis of the specific areas of concem that should be considered/ addressed if the ball is to result in a

legislation that is in line with the constitution.

25
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in subsection (t) by deleting
the words "on matters of law
only"; and

(b) by inserting the following
subsection immediately after
subsection (z)-

$) The determination of the
appeal under section (z) by

the Court of Appeal shall be
final.

Court of Appeal to the Supreme Court-
(a) As of right in any case involving the

interpretation or application of this
Constitution; and

(b) ln any other case in which the
Supreme Court, or the Court of
Appeal, certifies that a matter of
general public importance is

involved, subject to clause (5).

Further, the Supreme Court's jurisdiction to
hear appeals from the Court of Appeal,
including appeals emanating from election
of a county govemor flows from the
Constitution and hence cannot be limited.

D. Conclusion

The Council requests the Senate to consider incorporatinB these recommendations to enhance transparency and accountability in the
electoral process. Further, these recommendations are critical as they ensure our Electoral laws conform to emerging practices.
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MEMORANDUM

TO THE NATIONAL ASSEMBLY

ON

THE ELECTIONS (AMENDMENT) (NO.2) B|LL

(Senate Bill No. 29 ot 2024)

l6th APRIL, 2025

THE INDEPENDENT ELECTORAL AND BOUNDARTES COMMTSSION

lndependent Electoral & Boundaries Commission (l.E.B.C)

Anniversary Towers, Off University Way

P.O. Box 45371-OO1OO, Nairobi-Kenya

Telephone: +254 (O) 20 2992

I I The IEBC Memorandum on The Elections Act (Amendment)
8ill, April, 2025



lntroduction

l. The Independent Electoral and Boundaries Commission established under Article 88 of

the Constitution is responsible for the conduct or supervision of referenda and elections

to any elective body or office established by the Constitution and any other elections

prescribed by an Act of Parliament.

2. The IEBC is a Constitutional Commission established under Chapter 15 of the

Constitution with particular reference to Article 249(1) which sets out the objects of
Constitutional Commissions.

3. The general functions of IEBC and other Commissions are set out under Article 252(1).

However, the specific mandate of the Commission is primarily governed by Article

88(a) of the Constitution and the IEBC Act.

4. lt is informative to note that after the 2017 General Election, the Commission embarked

on a broader legal reform agenda with the intention of identifying gaps in law,

ambiguities and inconsistencies and proposinS areas for review towards enhancing

efficiency and effectiveness in the management of future elections. The overarching

object was to infuse change in the electoral legal framework with a view to improving

election manaSement.

5. You may wish to note that this broader review of laws governing elections resulted in

the development of several Bills that unfortunately were not enacted into law. A

detailed Electoral Law Reform in Kenya: The IEBC Experience Report informing the

legal reform agenda was also developed and shared with parliam ent. (A copy is

attached for ease of reference)

6. Notably, this process was informed by extensive discussions at operational and

administrative level including comparative analysis of other similar electoral systems

and electoral management bodies, The study identified areas for electoral reform in the

following areas:

2l The IEBC Memorandum on The Elections Act (Amendment)
Bill, April, 2025



1.1.1. IEBC Act' 20ll generally with particular focus on the structure and operations

of the Commission:

1.1.2. Elections generally with a focus on voter eligibility and registration, and

candidate eligibility and nomination:

1.1.3. Political party regulation with a focus on campaign finance, party primaries and

party lists;

1.1.4. Publidstakeholder participation with respect to voter education, media,

observers, monitors and agents;

1.1.5. conduct of election with a focus on polling, counting and management of
results:

1.1.6. Election Dispute Resolution with respect to, candidate nomination complaints,

Peace Committees, IEBC Dispute Resolution Committee, Political parties

Dispute Tribunal, Electoral code of conduct Enforcement committee, High

Court, and the Supreme Court jurisdictions;

1.1.7. ICT in elections with regard to registration and ldentification of votes,

development and deployment of nomination software (cRMs) and

transmission of election results:

1.1.8. Voter Registration processes and challenges.

7. The commission notes the Bills under reference and makes submissions

Purpose of the Bill

8. The Bill seeks among others to amend the Elections Act,2Oil and provide clarity on
provisions raising ambiguity.

General Comments

9. Following the 2022 General Election, the Commission conducted a post-election

evaluation exercise drawing lessons based on the challenges experienced in the election

Process. Through this exercise, the Commission was able to ascertain what worked well

3 | f he IEBC Memorandum on
Bill, April, 2O25

The Elections Act (Amendment)



and what did not work well. The Commission was able to identify all electoral and

legal gaps experienced before, during and after the elections.

10. The Commission in consultation with the Justice and Legal Affairs Committee of both

Houses of Parliament developed proposals for review of the said laws and after a series

of consultative meetings with JLAC, reduced the same into the draft legislation

submitted to Parliament and the National Dialogue committee (NADCo) for

consideration.

Specific Comments

li. The Commission appreciates that a majority of its proposals were considered in the

drafting of this Bill which were informed by extensive discussions at operational and

, administrative level including comparative analysis of other similar electoral systems

and electoral management framework. lt identifies with reforms around the conduct

of elections generally with a focus on voter eligibility and registration, and candidate

eligibility and nomination.

12. The Bill also addresses related matters on political party regulation and pre-election

dispute resolution in respect to nomination of candidates for elections.

13. ICT in elections regarding transmission of election results and the process of collation,

announcement and declaration of results from the polling stations to the Tallying

Centers is also key in addressing the result path within the conduct of elections.

l4' We wish to make specific highlights on the Key Proposals that inform amendments to

the Act:

4 | The IEBC Memorandum on
Bill, April, 2025

The Elections Act (Amendment)
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Section of the

proposed

amendment

Act

for

Clause of the

amendment

Bill and proposed IEBC Commentr and Justification Proposals for rwieur

pairport' in the definition of
'identifi cation document-; and

(e) inserting the following new

definition in proper alphabetical

sequence- 'registration of a

candidate" means the process through

which a person applies to and is cleared

by the Commission to contest in an

election.

Sect ion 5 - Registration

of voters

Clause 3

Section 5 of the principal Act is

amended-

(a) in subsection 0)&) by inserting the

words "within the affected electoral

area' immediately after the words
'such by-election";

(b) in subsection (l) (ba) by inserting the

words 'of the referendum question.

immediately after the word
'publication';

The Commission welcomes the

proposals with an additional proposal

to amend Sedion 5 (3) for the

requirement of a valid Kenyan passport

for registration aJ a voter and to align

it with the proposal in clause 2.

The Commission further proposes that

the proposed section (5) 3A introduced

under Clause 3 (c) of the Bill be moved

to Section 26 as it ir the ,ection that

Section 5 of the

amended-

ln subsection 3

by inserting the

principal Act is

immediately before

"Kenyan paisport"

word

the

"valid"

words

Section 26 of the Act is amended by

inserting a new subsection (3) as

follows.

6 | The IEBC Memorandum on The Elections Act (Amendment) BitI, ApriI, ZOZ 5
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5/ No. Section of the

proposed

amendment

Clause of the Blll

amendment

and propored IEBC Comments and Justlficatlon Proposals for rwlanr

(c) by inserting the following new

subsection immediately after subsection

3-

'(3A) A person who registers as a voter

during the period when registration of

voters ir suspended for the purposes of
a by-election as contemplated under

subsection (l)(b) shall not be eligible to
contest in the electoral area affected by

the by-election-.

deals with additional disqualifications

to contest in an election.

25 (3)

" A person who registers at a voter

during the period when regirtration

of votev is suspended for the

purposes of a by-eledion shall not be

eligible to contett in the electonl

area affected by the by-election."

Section 6 - lnspection of

register of voters

Clause 4

Section 6 of the principal Act it
amended-

(a) by deleting subsection (l) and

substituting therefor the following new

subsections -
(l) The Commission shall cause the

Register of Voterr to be opened for

inrpection by members of the public at

all times.

The Commission welcomes the

propored amendmentl with a proposal

to review the timelines. (Attached are

propsed timelines)

7 | The IEBC Mcmotdndum on The Elections Act (Amendnent) BiIl, April, 2O2S
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Sectlon of
proporcd

amendment

for

the Act Clause of the

amendment

proposedBill and mments and JustificationIEBC Co

ommission may revise the(1A) The C

n 8A - Audit of theSectio

Section 8 A of the principal Act is

amended-

(a) by deleting subsection (3): and

ommission welcomes the

proposals as it will tidy-up the Act and

delete spent provisions.

The C ion 8A of the Act is amended in

sub section (1) by deleting the term
"six- and it with the term
"nine"

5ect

8 | The IEBC Memorandum on The Elections Act (Amendment) Biil, Aprilr ZOZs

S/ No.
Proposals for rerrlerp

particulars of voters at all times

except-
(a) in the case of a general election or
election or an election under Article

138(5) of the Constitution, during the

sixtyday period before the date of the

election:

(b) in the case of a by-election, between

the date of the declaration of the

vacrncy of the seat concerned and the

date of such election within the affected

electoral areai or
(c) in the case of a referendum, betv.reen

the date of the publication of the
referendum question and the date of
the referendum.

(b) by deleting subseaion (2)

4.

register of voters

Clause 5



5/ No. Section of the Act

proposed for

amendment

Clause of the Blll

amendment

and proposed IEBC Comments and Justlfication Proporals for rwial

(b) in subsection (4), by deleting the

expression 'subsection (3)' and

substituting therefor the expression

'subsection (l)".

The Commission further proposer that

the timeline for the audit of the register

of voters be expanded from six (6) to
nine (9 months to give the Commission

more time to procure an audit firm,

conduct the audit and clean the register

of voterr in readiness for a 6eneral

Election. This is based on previous

experience such as the 2O22 election.

5 Section 27 - Submission

of party nomination

rules

Clause 14

Section 27 of the principal Act is

amended -
(a) by inserting the following new

subsection immediately after subsection

OAF
(B) Notwithnanding the provisions

under subiection (l) a coalition political

party shall. within fourteen days of
registration, submit to the Commission

a copy of the coalition political party's

nomination rules certified by the

Registrar of Political Parties.

The Commission welcomes the attempt

to provide timelines for the review of
the nomination ruler of coalition

political partiei ar provided under the

Political Parties Aa.

However, the Commission notes that

the introduction of the term coalition

political party is an amorphous term

that createJ confusion and thould be

deleted.

Delete provisions on

political party.

a coalition

ln the event the term Coalition

political party be maintained: the

Commirsion proposes a review of the

timelinei to ieven days to enable the

Commission have sufficient time to
review the said Rules and revert to
the Party.

9lfhe IEBC Memotandum on The E!ections Act (Amendment) BiIl, ApTiI, ZOZS



5/ No Sectlon of

ProPord
amendment

Clause of the

arnendment

Blll and proposed IEBC Comments and Justification Proposals for rerrierp

(b) in subsection (2A) by deleting the

words 'from a political party under

subsection (l)- appearing

immediately after the words 'the

nomination rules' and jubnituting

thereof the words 'under

subsection (l) and flB)

lolfhe IEBC Memorandum on The Elections Act (Amendment) BiII, ApriI, ZOZi
a

the Act

for
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Section of the Act

proposed for

amendment

Clause of the

amendment

Blll and proposed IEBC Comments and Justlffcation Proposals for revierp

The Commission further proposes a

new provision pursuant to the decision

in High Couft conrtftufional petition

no. 19 of 2Ol7; Katiba inrtitute v IEBC

which directed that political parties

must take measurer to actualize the not

more than two thirds gender principle

during party nominations and that the

Commission shall reject any

nomination list that is not compliant.

ii. Section 3l is amended by

inrerting a new sub section as

follows,

2G

'A political pafi shall ensure that the

names of the pany andidates

submitted to the Commission under

thit iection in a general election for
parliamentary elections comply with

the principle that not more than two-

thirds of the andidates shatl fu of the

same gender."

12 lThe IEBC Memorandum

t

on The Elections Act (Amendment) Bill, ApriI, 2O2 S

S/ No.



5/ No. Section of
proposed

amendment

the Act

for

Clause of the Aiil and proposea

amendment

IEBC Comments and Justlffcation Proposals for revlanr

l3 lThc IEBC Mcmorandum on The Elections Act (Amendment) BiII, April,2OZS
I



Sectlon of
proposd

amendment

the Act

for

Clause of the

amendment

Blll and proposed IEBC Comments and Justlficatlon Proposals for revianr

7 ection 32 - Approval of
symbol for independent

candidate

s Clause 16

Section 32 of the

amended-

principal Act is

(a) in subsection (l) by deleting the

words "nomination day- appearing

immediately after the words ..days

before- and ,ubstitutint therefor the

words 'the date for regirtration of
candidates;

(b) in subsection (lA) by deleting the

word 'nomination" appearing

immediately after the words -days

before" and subrtituting therefor the

words "the date for registration of
candidates", and

(c) in subsection (3) by deleting the

word "candidate" appearing

immediately after the words ..the

rymbol of another" in paragraph (a)

and substituting therefor the words

"independent candidate within the

same county"

The Commission welcomes the

proposal to lessen the burden on

independent candidates by restricting

the identification of unique symbols to
a county. However. a further

amendment of the section is required

to reflect the proposal in both section

3(b) and (c).

Section 32(3) of the Act is amended

by deleting it and replacint it aj

follows,

32 (3) "The Commission may refitse

to approve the symbol of an

independent candidate if the

symbl-
(a) is obtcene or offensive;

(b) is the symbol of a political pafty
or another independent candidate

within the same County: or
(c) so nearly resembles the symbol of
a political party or another

independent candidate within the

same County or any other legal

entity regirtered under any other

written law.

14 | The IEBC Memorandum

,

on The Elections Act (Amendment) BiIl, April, ZOZs

5/ No.



5/ No. Section of the

proposed

amendment

Clause of the Blll

amendment

and proposed IEBC Commentr and Justlffcation Proposals for revianr

8 Section 33 - Nomination

of independent

candidates

Clause l7

Section 33 of the principal Act is

amended-

(a) in the marginal note by deleting the

word'nomination" and subrtituting

therefor the word 'registration';

(b) in subsection 0)- 0) by deteting the

word 'nominated' appearing in the

introductory phrase and substituting

therefor the word 'registered";

(ii) by deleting the words "nomination

paper" appearing in paragraph (b) and

substituting therefor the words

'registmtion of candidates Form-;

(iii) by deleting the wordr 'nomination

day" appearing in paragraph(c) and

rubstituting therefor with the words

"date for registration of candidates-:

The Commission welcomes tha

proposal to delete the word
"nomination- and replace it with
"registration of candidates".

lSlThe IEBC Memorandum on The Elections Act (Amendment) BilI, ApriI, ZOZS

(iv) by deleting paragraph (d)l and
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5/ No. Sectlon of

propored

amendment

the Act

for

Clause of the Bill and proposed

amendment

IEBC Comme nts and Justlffcation Proposals for rwianr

Clause l8 ofthe Bill ir restrictive rince it

only requires the Commission to
gazette lirt of candidates after

regirtration. The Commission should

be allowed to discharge its

constitutional mandate of regulating

the process by which partier nominate

candidates for election and clear

independent candidates. ln the

premises the Commission should

gazette political party aspirants ahead

of political party nominations and

independent candidates before

candidate registration.

lo. Section 34 - Nomination

of party list members

Clause 19

Section 34 of the principal Act is

amended-

(a) by inserting the following neu,

rubsection, immediately after

subsection 8-
(8A) A person rhall not be nominated

by a political party under rubsection (4)

The Commission welcomes the

proposal to enrure that a person

nominated to the County Assembly

through a party list is a registered voter

in the county. The position has been

reiterated in several court decisions on

the matter.

17 | The IEBC Memorandum on The Elections Act (Amendment) BilI, ApriI, ZOZi
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5/ No. Section of
proposed

amendment

proposedc Blll andlause of the

amendment

IEBC Commentt and Justlfication Proposa ls for revieriv

deleting subsection (9j(b) by

improper as it denies/or reduces the

chance of marginalized people to be

nominated in the Party Lins.

Kenya law has erroneously captured

that section 34(9) was declared

unconrtitutional by the Court in Civil

Appeal No 351 of 2Ot2; Commission

for the lmplementation of the

Conttitution V Attorney 1eneral &.

another. However, the decision of the

court was in relation to the now
repealed iection 34 (9) which was in a
provision that spoke to the inclusion of
a President and Deputy president

candidate in a party list.

section 34 (9) isThe deletion of Clause 19 (b) of the Bill be deleted

79 | The IEBC Memorandum on Thc Elections Act (Amendment) Bill, April, ZOZS

the Act

for

The present section 34(9) expands the

democratic Jpace by giving

marginalized groups a chance to be

nominated through party lists. lndeed,

section 34(9) of the Act serves a good



5/ No. Section of the Act

ProPosd for
amendment

Clause of the Bill

amendment

and propoJed IEBC Commentr and Justlftcatlon Proposals for ngrrierp

purpore as it disallows candidates

registered to contest in elections from

being in the party lirt. lt prohibitr

gambling and political tokenism.
I1. Section

Section

the Bill

38A-New
introduced by The principal Act is amended by

inrertint the following new section

immediately after section 38 -
384. (l) The Commission shall -
(a) appoint a place or places as a polling

station or polling stations for each

electoral area; and

(b) publish in the Gazette and publicize

through electronic and print media of
national circulation and other easily

accessible medium, a notice specifying

the polling stations established for each

electoral area at least three months

before the date of any election.

(2) No election shall be conducted in a
place other than a place gazetted as a

polling station under subsection (l).

For avoidance of doubt. the

Commission does not conduct election

in any place other than the gazetted

polling itations and therefore this

provision should be deleted.

Further. the Commission has authority

to postpone an election in the

circumstancer listed under section 558

of the Elections, Act.

lf left as proposed, it would mean that

there shall be no polling rtationr to
conduct an election where emergencies

occur. The Commission should have

authority to gazette polling jtations

even on election day should need arise.

The proposal is not welcome as it is

operational and is exhaustively

covered under Regulation 64 of the

Elections (General) Regulations,

2012.

Should there be need to maintain the

same, our advice is that we duplicate

the provision of Regulation 64 as

follows:

38A.

(l) A presiding officer, after

consultation with the returning

oflfer, may adjoum the

proceedings at his or her polling

station where they are

interrupted by a riot, violence,

natural disaster or other

occurrence, thortage of

20 | The IEBC Memorandum on The Elections Act (Amendment) Bitt, April, ZO2 s

Clause 2O



5/ No. Sectlon of
proposed

amendment

the Act

for

Clause of the Bill

amendment

and proposed IEBC Comments and Jurtlffcatlon Proporals for revianr

The timeline for publication of Polling

Stations is linked to the timeline for the

certification of the Register of Voters.

quipment or other materials or
oth er adm in ist n tive diffi cu I ty.

(2) Where the presiding officer

adjourns the proceedings as in
(l) above, the presiding officer

shall r*start the proceedings at

the earliett pncticable moment.

(3) The powert of a presiding

officer under subsection 0) shall

include a power in the

circumjtancet therein

mentioned to transfer the

proceedhgs to another polling

ttation or public facility in the

same constituency, and where a

presiding officer does so-

(a) the presiding officer thatt

advertise the fact in such manner as is

tufficient b brtng it to the notice of
voters: and

(b) the electoral area for the polting

statlon from which the proceedings

2llThe IEBC Memotandum on The Elections Act (Amendment) BilI, April,2OZS



Sectlon of the

proposed

amendment

Act

for

Clause of the

amendment

Blll and proposed IEBC Comments and Justificatlon Proporals for rerrtanr

12. Section 38 A -

of voters per

station3

Number

polling

Clause 2l

Section 38A of the principal Act be

amended by -
(a) renumbering it 38B and

(b) by deleting the words 'not exceed

seven hundred" appearing

immediately after the words
'polling station rhall not exceed-

and substituting therefor the words

'by between fifty and one

thousand'

The Commission welcomes the

propo5al as it will help reduce the cost

of elections. lt however, proposes the

removal of the lower limit of 50 lorder
to cater for far-flung areas with diverse

needs.

The Commission propoJer an

amendment to Section 38A of the

Principal Act ar follows:

t3. Section 39

Determination

declaration of results

and

Clause 22

Section 39 is amended by deleting and

iubstituting with a new Section

39.(l) The Commission shall determine,

declare and publish the results of an

The interchangeable usage of the terms

"declare and announce- ir problematic

and is not consiitent with the

established electoral law.

Clause 22 be reviewed as follows.

Section 39 of the Act be amended byl

(a) delet@ sub-tection 0C) (a)

and su bstituting therefor-

transmit, in

the prescribd form, the

22 | The IEBC Memorandum on The Elections Act (Amendment) BitI, ApriI, 2OZ 5

S/ No.

are transferred shall, for all the

purposes of these Act, be deemed to
be part of the electoral area of the

polling fiation to which the

p roce edi n gs a re t n n sfe rre d.

388.

"For the purpoiei of efficient and

effective conduct of elections. the

number of voters per polling station

shall not exceed one thousand.



l/ No. Section of the Act

proposed for

amendment

Clause of the

amendment

Blll and proposed IEBC Comments and Justificatlon Proposa ls for rcn ie\^,

election immediately after the close of
polling and results declared at the

polling station shall be final.

(2) The Commission shall appoint

conitituenqf returning officers to be

rerponsible for-

(a) tallying, announcement and

declaration, in the prescribed form, of
the final results from each polling

station in a constituency for the election

of a member of the National Assembly

and members of a county assembly;

(b) collating, announcing and declaring

the results from each polling station in

the constituency for the election of the

President, county Governor, Senator

and county women representative to
the National Assembly: and

(c) submitting, in the prescribed form.

the collated results for the election of
the President to the national tallying

centre and the collated reiultr for the

The proposed timeline of 'two hours'

I to electronically transmit rerults ii not

practical for any election official.

ln lndependent Electonl &, Roundaries

Commission v Maina Kiai & S Others

[2O17] Eklr,the Courr declared Sections

3e 0E). 0F).0c), (2) & (3)

unconrtitutional.

tabulated results of an

election for the President

and physically deliver from a

polling ttation to the

conttituenq tallying centre

and to the national tallying

centre'

(b) deleting the sub-seaion (tD)

and su bstituting therefor-

'The Commission shail verify

that results transmitted and the

physically submitted retultt are

an accurzrte record of the results

tallied, verified and declared at
the respective polling stations.'

(c) deleting sub-sections lE, tF,l6

deleting sub-sections e) e F)(d)

(

23 lThe IEBC Memorandum on The Elections Act (Amendment) Bilt, April, ZOZs

The proposals made are not in tandem

with the definition of the

"Commission' as held by the Supreme

Court in Presidential Election petltion

EOO', EOO|, EOO2, EOO3, EOO4, EOOT

& EOOS of 2O22 (Consolidated) where

the Court held that the interpretation

of the Commission depends on the

subiect matter. As such, it is

problematic as used in the proposed

amendment.



5/ No. Section of
proposed

amendment

the Act

for

Clause of the Bill

amendment

and proposed IEBC Comments and Justlficatlon Proporals for mrial

election of the counff Governor,

Senator and county women

representative to the National

Assembly to the respective county

returning officer.

(3) The Commission shall appoint

county returnint officers to be

responsible for tallying, announcement

and declaration, in the prescribed form,

of final results from constituencies in the

county for purpose, of the election of
the county Govemor, Senator and

county women representative to the

National Assembly.

(4) For purpoies of a presidential

election, the Commission shall-
(a) tally, announce and declare the

results before tallying, announcing and

declaring results for the other elective

positions: (b) electronically transmit the

results within two hours of the

declaration of the result from a polling

Additionally, the credibility of the

2022 General Election was attributable

to the Online Portal.

NB: There is no provision for the

recording of timeline for
announcement of results, pncticality of
time synchronization, disclaimer on

circumstances using the 2022 Geneal

Election data and replacing clause

(4Xa) with (8).

24 | The IEBC Memorandum on The Elections Act (Amendment) BiIt, April, 2OZ5



5/ No. Section of the Act

proposed for

amendment

Clause of the

amendment

Bill and proposed IEBC Comments and Justlficatlon Proposals for revlal

station to the constituency tallying

centre, national tallying centre, the

candidates or their agents and observers

in the prescribed form;

(c) where the rerults are not tranrmitted

in accordance with paragraph (b),

provide reasons in a prescribed form;

(d) physically deliver the tabulated

results from a polling station to the

conjtituency tallying centre and to the

national tallying centrei

(e) tally and verify the rerults received

at the constituency tallying centre and

the national tallying centre: and

(f) publish the polling result forrns on an

online public portal maintained by the

Commission.

(5) The Commission shall verify that the

reJultr transmitted under this section are

an accurate record of the results tallied,

verified and declared at the respective

polling stations.

%lfhe IEBC Memorandum on The Elections Act (Amendment) Bill, ApTiI, ZOZS



5/ No. Sectlon of
proposd

amendment

the Act

for

Clause of the

amendment

Blll and proposed IEBC Comments and Justification Proposals for revler,rr

(6) rhe Chairperson of the

Commission shall declare the results of
the election of the president in

accordance with Article 138flO) of the

Constitution.

(7) The Chairperson may declare a
candidate elected ai the president

before all the conrtituencies have

transmitted their results if the

Commission is satisfied that the results

that have not been received will not

affect the result of the election.

(8) The Commission shall announce the

final results in the order in which the

tallying and verification of the results is

completed.

(9) The Commission shall, to facilitate

public information, allow a candidate

and their agent, observers and any

other person authorised to access a

polling station or tallying centre to
record and document the tallying,

26 | f he IEBC Memorandum on The Elections Act (Amendment) BilI, April, 2O2 s



5/ No. Sectlon of
propod
amendment

the Act

for

Clause of the Blll

amendment

and proposed IEBC Comments and Justlffcatlon Proposals for ranlanr

announcement and declaration of
results.

14. Sedion 44 (4)

Use of Technology

Clause 23

Sedion 44 (4) is amended by inserting

a new sub-section 4A immediately after

sub-section (4)

(4A) ln procuring the technology. the

Commission shall ensure that -
(i) intellectual property rithts to the

technology vertr in the

Commission:

0i) the rupplier or the arrociates have

not been found guilty of violating

any procurement law. committed

a crime, violated professional

standards or been barred from

participating in public

procurement in any jurisdiction:

fiii) subjea to the Conrtitution. thit

Act and the Data Protection Act.

the technology is accessible and

available for scrutiny by

The Commirsion notei the proposals

under Section 44 (4A) (iii) However, it

is our considered opinion that jcrutiny

of election technology should be

conducted purJuant to a Court Order
just like the scrutiny of voter provided

for under Section 82 of the Elections

Act.

ln addition, rcrutiny should also be in

line with the proposals in the Election

(l-echnology) Regulations. 2017. (see

proposed Election fiechnology)
(Amendment) Regulations, 2O24.

Review Clause 23 of the Bill as

follows, -

i. Section 44 (4) (a) of the

principal Act is amended by

deletion of the phrase, 'procure

and' appearing before the

word, 'put-. This will enable

the Commission to explore

more optionJ in acquisition of
technology Juch as the

technology being built

internally.

ln the event that the technology is

procured as suggested under Clause

23 4A(i) of the Bill, the intellectual

property rights cannot vest in the

Commission.

27 lThe IEBC Memorandum on The Elections Act (Amendment) Bill, ApriI,2OZS
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5/ No. Section of

Propotd
amendment

the Act

for

Clause of the

amendrnent

Bill and proposed IEBC Comments and Justiffcatlon Proposals for re\rleu,

candidates.

persons ar required under the

law: and

(iv) processing of data is only effected

through a server or a data center

located in Kenya.

ii. Delete section 44(5) and move

the provision to section 109 of

the Act which provides for the

general mandate of the

Commission to make

Regulations.

"The Commission shall make

Regulations on the use of
necettary for the

conduct of elections. -
15. Section 44A

Complementary

mechanism for

identification of voters

Section 41A of the principal Act is

amended- (a) by renumbering the

existing provision as subrection (l);
(b) by insertint the words ..and

transmission of election results'

immediately after the words
'identification of voters-: and

(c) by inserting the following
immediately after subrection (l)-

The Commission welcomes

proposals with a review of 24(c)

the

The Supreme court in the presidential

Election Petitionr of 2O17 and 2022

declared that the result is confined to
the physical form 34A and that it ir the

lmage of the statutory form that should

be tranrmitted. The Court did not

pronounce itself on any

complementary mechanisms for
tranrmiision of election reiultr.

Clause 24 (c) be deleted

28 | The IEBC Memorandum on The Elections Act (Amendment) BiII, ApriI, ZOZ i

courts and such other

Clause 24



5/ No. Sectlon of
proposed

amendment

the Act

for

Clause of the Bill

amendment

and proposed IEBC Commenti and Justiflcatlon Propools for revleur

(2) The Commission shall make

Regulations for the better carrying into

effect the provisions of this section.

16. Section 45 - Right of
recall

Clause 25

Section 45 of the principal Act i,
amended by-
(a) Deleting subsection (2) and

rubstituting therefore the

following new subsection -
(2) A member may be recalled on the

following grounds -
(a) misconduct likely to bring hatred,

ridicule, contempt or disrepute to the

office; and,

(b) perJistent desertion of the

electorate without reasonable cause.

sections 45(2), 4s(6). a50)bXii). (c)

and 48 were declared unconititutional

in Constitutional Petition 2O9 of 2Ot6:

Katiba lniitute &, another v Attorney

General & anotherwhich have posed a

challenge for the electorate to recall a

member of Parliament.

The Commission proposer a deletion

and substitution of section 45 with the

proposed provision of the county

Government Act with necejsary

modifications to operationalize the

provisions of Article 104 of the

Conrtitution and the decision of
Coniitutional Petition 2O9 of
2ol5;Katib lnttitute &. another v
Attorney General & another that

mandated parliament to enact

The Commission proporej an

amendment of section 45 as follows.

(Export the provision of Section 27,

28 and 29 of the County

Government Act on recall with the

neceirary modifications to the

provisions to Part lV of the Elections

Act on a Member of Parliament)

29 lThe IEBC Memorandum on The Elections Act (Amendment) Bill, April, ZOZi

(b) Deleting subsection (3h and

(c) Deleting subsection (6)



S/ No. Section of
proposed

amendment

the Act

for

Clause of the

amendment

Blll and proposed IEBC Comments and Jurtiffcation Proposak for rerylerp

proviJioni on recall for members of
Parliament.

17. ection 46 - Petition fors

recall Section 46 of the principal Act is

amended in subsection (l) by- (a)

deleting subparagraph (ii) appearing in
paragraph (b); and (b) deletint
paragraph (c).

Clause 26 The provisions were declared The Commission submits that the

Jection be read with the proposals

under 5ection 45 above.

18. n 48 - Validity ofSectio Clause 27

The principal Aa
deleting section 48.

is amended by

The Commission submits that the

iection be read with the proposals

under section 45 above.
t9. ion 74 - Settlement

of certain disputes

5ect Clause 28 e proposal is unconstitutional as

,ection 74 of the Ad is a mirror of
Article 88 (a) (e) of the conrtitution.

Settlement of pre-election disputes is

the Commission's conititutional

mandate. Section 74 has its anchor

under Article 88 of the Constitution.

ln addition. the High Court and the

Supreme Court have affirmed thit
position in various cases: including

Th Review Clause 28 as follows. -

Section 74 of the principal Act is

amended by:

i. lnserting a new sub

section lA as follows -

lA- Lodging of disputes under e)
abve on registntion of andidates

for an election shall commence upon

the close of registntion of candidates

for an election and not later than

30 | The IEBC Memorandum on The Elections Act (Amendment) BiI!, ApriIr ZO2S

unconrtitutional by the court.

recall election

Section 74 of the principal Act is

amended by repealing the section
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5/ No. Section of the

proposed

amendment

Clause of the Blll

amendment

and proposed IEBC Comments and Jurtlficatlon Proposals for rwlanr

timel ines proposed above for lodging

and determination of party list

disputes by PPDT.
20. Section 75 - County

election petitions

Clause 29

Section 75 of the principal Act is

amended -
(a) ln subsection (4) by deleting

the words 'on matters of law

only.' and

(b) by inserting the following

rubrection immediately after

subsection (4!-
(5) The determination of the

appeal under section (4) by the

High Court shall be final.

The Commission welcomes the

proposal on finality of MCA election

petitions in line with court decisions on

the matter. The Commission, however,

proposei that the appeals be on

matters of law only.

Clause 29 be reviewed to delete the

words 'on matters of law only.-

21 Clause 30

The principal Act is amended by

inserting the following new section

immediately after section 82 -
82A, 0) The Commission shall ensure

access to information including any

technology used in eledions in

Section 27 of the IEBC Act and the

Access to lnformation Act have

substantive provisions on accesJ to

information.

The Commission proposei that scrutiny

be left to the discretion of the Election

The Commission proporer a review

I

SglThc rEBC Memorandam on The Etections Act (Amendrnent) BiII, April, zo2i

Section 82

Scrutiny of Votes of Clause 3l of the Bill as follows -

Section 82 A is amended by

inserting a new section

immediately after Section 82;

82A Scrutiny of Technology
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Clause of the

amendment

proposedBlll and ments and JustlficatlonIEBC Com Proporals for revieur

rmation and if applicable, supplying

them to the applicant.

(5) The Commission shall, in ensuring

accers to information, ensure that the

information is in accessible formats for
perions with disability where such a

request is made or where the

information is required to be made

available to the general public.

info carried under

Technology

Regalations)

the Election

(Amendment)

22. Section 85A

Appeals to the Court of
Appeal

Section 85A of the principal Act ir
amended -

(a) ln subsection (i) by deleting the

words 'on mafters of law

only", and

(b) By inserting the following

subsection immediately after

subsection (2) -
(3) The determination of the appeal

under section (2) by the Court of
Appeal shall be final.

Clause 3l e Commission welcomes the

proposal ai there is need for timely

conclusion of election petitions. and in

compliance with Supreme Court
Petition No. 28 of 2Ot4; Gitarau peter

Munya v Dickon Mwenda Kthinji & 3
Othen.

The Commission however, proposeJ

that the appeals be on matters of law

only.

Th e reviewed to delete the

words "on matters of law only.-

Clause 32 b

(

35 lThe IEBC Memorandum on Thc E!cctions Act (Amendment) BiII, ApTiI, ZOZS

5/ No. Section of the AA
propord for

amendment
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the timelines for

biometric data.

verification of The Commission shall open the

Regkter of Voters for verification of
Biometric data by members of the

Public for a period that the

Commission may consider

appropriate".
27 s I (2Xb) Audit of the Register of Voters i. There is no mechanism for

publication of the list of

deceased voters before

deletion

ii. The Act only provides for

the deletion of the names

of the deceased voters

without notifying the

public of the list of
deceased voters

It is important for the public to be

notified of the intended deletion.

lnsert S 8(2) (ba) as follows,

I ln recommending the deletion

of deceased voters under

Section 8 (2)(b), the

Commission shall publish the list

of the reported deceased voters

arising from the audit report.

ii) the Commission will invite

disputes arising from the published

report within a period the

Commission may determine.
28. s 8(2) (e) Updating of the Register of Voters There is need to make provision for

incorporating the changes in the

register of voters after altering the

boundaries of Constituencies and

Wards. After review of any electoral

boundary the net effect is County,

Amend iection 8 by introducing the

Revision of the Register of Voters

whenever county, constituency or
ward boundaries are altered in

accordance with Articles 89 and 94

(3) of the Constitution.

39 | The IEBC Mcmorandum on The Elections Act (Amendment) BiII, April, ZO2 5



constituenry and Ward boundaries

will be affected and therefore the

Commission shall have to revise the

Register of Voterr for the affected

electoral areas.

29 Section l5 (4), l9(4) Transmi ttion of declaration of vacancy
to the Returning officer

The law creates a procers that

has no impact on the election

and hence, the provisions are

sup€rfluouJ.

lt The process for initiation of an

election following vacanry is

exhaustively covered within

the provisions of sub-sections

(l) -(3). ln any event, once the

Commission publishes the

notice of election the same is

transmitted to the Returning

officer who takes the neceJjary

stepr.

Sections 16(4) and I9(4) of the Act be

deleted.

30. Section 36 (2) A party list rubmitted under subtection

(1)(a). (c). (d), (e) and (f) shatl contain

alternateJ between male and female

Section 36(2) of the Act be amended

as follows,

'(2) A party list submitted under

tection I (a), (c) (d) (e) and (0 shalt

40 | The IEBC Memorandum on The Elections Act (Amendment) BitI, April, ZO2S
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candidater in the priority in which they

are listed

The Commission proposes that a party

list for special seats under Section 36

shall commence with the name of a

female candidate and alternate

between male and female candidate in

the priority in which they are listed.

This will facilitate the implementation

of the not more than two thirds gender

principle and increase representation of
women especially in the National

Assembly.

commence with the name of a female

candidate and alternate between

male and female candidate in the

priority in which they are lined."

Part V - Referendum The provisions on Referendum were

found insufficient by the Court of
Appeal in Civil Appeal No. E29t of
2O2l at consolidated with Civil
Appeals Nos. E292, 8293, and E294 of
2O21, AG and Others vs David Ndii and

Others.

ln addition, the National Asrembly in

coniultation with the Commission

agreed to have a separate and distinct

Deletion of part V and enacting a

4llThe IEBC Mcmorandum on The Elections Act (Amendment) Bill, ApriI,2o2s

31.

new Act on referendum. (Attached is

the draft Referendum Biil,2O24 and

the attendant Regulations.)
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CONCLUSION

The Commission submits that the proposals of the Bill are appreciated. We request this
Committee to consider the issues identified in the matrix and urge this Honourable House to
adopt the said proposals for better carrying out of election processes.

MARJAN HUSSEIN MAR'AN, MBS

COMMISSION SECRETARY/CEO

44 lThe IEBC Memorandum on The Elections Act (Amendment)
Bill, April, 202 5
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A FURTHER WRITTEN MEMORANDUM

TO THE DEPARTMENTAL COMMITTEE ON JU'TICE AND LECAL AFFAIRS (JHCI OF

ON THE

POLITICAL PARTIES (AMENDMENT) (No. 2) BILL 2024

(senate Bills No. 25)

ELECTIONS OFFENCES (AMENDMENT) BILL 2024

(Kenya Gazette Supplement No. 98 (Senate Bills No. 28)

ELECTTONS (AMENDMENT) (NO.2) BILL

(senate Bill No. 29 of 20.24)

23RD APRIL 2025

lndependent Electoral & Boundarles Commlsslon (l.E.B.C)

Anniversary Towers. Off University Way

P.O. Box 45371-OOlOO. Nairobi-Kenya

Telephone: +254 (O) 20 2992
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INTRODUCTION

L The Commission appeared before the Justice and Legal Affairs Committee of the

National Assembly on 22e April. 2025 pursuant to an invite dated l7'h April. 2025.

The Commission made submissions regarding the aforementioned Bills on the Electoral

Law Reform Agenda ahead of the 2027 General Election. From the said meeting. the

Commission was expected to respond to some questionr raised and submit them in

writing for consideration.

2. The lndependent Electoral and Boundaries Commission (IEBC) iJ a conititutional

Commi:sion established under Article 88 of the Constitution and is responsible for

supervising referenda and elections to any elective body or office established by the

Constitution. and any other elections as prescribed by an Act of Parliament.

QUESTIONS AND RESPON5ES

a. What is the principle that you can register and cannot accommodate one to vie in a

by-electlon?

3. Article 38(3)(a) of the Constitution confers a right to every adult citizen to retister ai a

voter without unreasonable restrictions. Article 88 provides for continuour voter

registration (CVR) and regular revision of the register of voters.

4. Section 5(l) of the Elections Act provides an exception to this requirement and statej

that during an election. registration of voters and revision of the Register of voters

ceaJes for purporeJ of preparing the register for the said election.

5. To this end. the Register of voters is ring fenced for purposes of that election. lt.

therefore, means that a person residing outside the subiect electoral area may regirter

elsewhere and vie in the election in that electoral area even though the electoral area

has been ring-fenced and therefore no registration of voters is taking place.

6. ln addition. it creates an unfair advantage to the residents of the area where a by-

election is to be conducted. where non-residents may register outside the allowable

window and vie in the said electoral area.

7. Recognizing the dynamic nature and complexity of voter registration, the Commission

requires tlme to verify the details of an application by a voter as espoused under Article
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83 of the Constitution. Article 83 of the constitution provides qualifications for

registration of citizens ar a voter. Specifically. the person must be an adult citizen, not

declared to be of unsound mind and has not been convicted of an election offence

during the preceding five years.

b. Why would you need a whole nine (9) months to conduct an audit?

8. Section 8(l) of Kenya's Elections Act, 2011. empower5 the lndependent Electoral and

Boundaries Commission (IEBC) to entate a professional and reputable firm to audit

the Register of Voters at lea5t six months before a general election. This provision

ensures that the Register of Voters is accurate, updated. credible and free from

irregularities, which is crucial for maintaining public trust in the electoral process.

9. The Commission's request for additional time to procure such a firm reflects an effort

to comply with procurement laws and address potential legal challenges. By starting

the procurement procesr early. the IEBC aims to avoid the delays and complications

experienced during elections. for instance. what was experience in 2022 Ceneral

Election. This proactive approach could enhance the integrity of the electoral procest

and ensure that no voter is disenfranchised.

10. ln essence, the Commission's strategy underscores the importance of thorough

preparation and adherence to legal frameworks in conducting free and fair elections. lt

also highlights the need for transparency and accountability in managing electoral

re5ources and processes.

ll. We noticed from the framing of this question may have been misunderstood to mean

an expansion of the actual conduct of audit. The proposed amendment to expand the

timelines from 6 to 9 months is for purposes of procurement of an audit firm and not

to conduct the actual audit. This will provide sufficient timelines in case the process is

challenged as in the care of the 2022 General Election. We urge this Committee to

reconsider and adopt our Proposal.

c. Why would you not have lntellectual property in electlon technology?

12. Clause 23 proposes that intellectual property rights shall vest in the Commission. This

aligns with Section u14(2) of the Elections Act. 20ll which mandates the Commission to

develop a policy for the progressive use of technology in the electoral process.

Page 3 of 7



d. Explain independent candidate rymbols per county- what does that portend for the

Presldential candidates which are national?

16. The proposal under clause 32 is welcome. The Commission makes an additional

proposal that is aimed at reducing the burden of independent candidates at the

county level to avoid duplication of symbols in a ballot paper within the same

electoral area.

17. For presidential electionr, this issue does not arise, as the process is conducted at the

national level.

18. Clause 22 of the Elections (Amendment) Bill introduces a two-hour deadline for

transmitting election results, aiming to enhance efficiency and transparency.

However. this provision raises practical and operational hurdles, especially in areas

with unique challenges.

19. For instance, in2022 General Election in Eldas Constituency. a Presiding Officer was

attacked and severely injured culminating into the amputation of his leg. This

highlights the risks faced by election officials. Charging such individuals for failing to

meet the deadline would be unjust and could discourage officials from serving in

high-risk areas.

Page 4 of 7

13. The complexities and costs of ICT solutions necessitate effective and transparent

procurement. Election technology should be cost-effective. transparent. sustainable.

and accurate.

14. Election technology often combines proprietary and open-source components. making

intellectual property considerations complex. Proprietary syttems. while robust. can be

costly and less accessible for governments or institutions with tiSht budgets. Open-

source solutions. on the other hand. are often more adaptable and cost-effective.

15. While the Commission's ownership of intellectual property rights is a positive step. it i,

important to note that such procurement could significantly increaie coits for

taxpayerr. raising concerns about the overall cost of elections.

e. Explain unreasonable delay under the Election Offences Act. as it would seem it's a

matter of lnterpretatlon. What is the issue wlth the proposal?



20. ln addition. the lack of mechanisms to verify compliance with the two-hour

requirernent and the absence of time synchronization acroJs polling stations make

enforcement impractical. This could lead to unfair accusations against officials who

genuinely face obstacles in meeting the deadline and who essentially act in good faith.

21. The conflicting use of terms such as "declaration' and "announce" further complicates

the implementation of Clause 22. Simplifying and clarifying these terms could obviate

confusion and ensure consistenry in electoral processes.

22. Ultimately, while the intention behind Clause 22 is noted, its rigid application may

inadvertently undermine the fairness and practicality of election management. A

more flexible and context-sensitive approach could better address the realities on the

ground.

23. Clause 2 of the Election Offences (Amendment) Bill, 2024, be deleted. as Section 6(h)

of the Act already addresses this matter.

24.Article 88(a)(e) of the Constitution. bestows upon the Commission the mandate to

settle all pre-election disputes including disputes relating to or arising from nominations.

25.Section 40(fa) of the Political Parties Act empowers the Political Parties Disputes

Tribunal to address disputes stemming from party primaries or political party

nominations. However. Section 74 of the Elections Act preserves the Commission's

mandate to hear and determine disputes related to the nomination or registration of

candidates. This dual framework eniurei that disputes are handled by the appropriate

bodies. depending on their nature and origin. This delineation has seamlessly enabled

this function.

25.The Commission's mandate har been consistently upheld by judicial determinations.

including those from the High Court and the Supreme Court, A notable example is

Supreme Court Petition No. 23 (E026) of 2022.lEBC vs. Hon. Sabina Wanjiru Chege.

ln this case. the Court affirmed the authority of the Commission's Electoral Code of

Conduct Enforcement Committee to issue summonJ and conduct trial proceedings. The

Page 3 of 7

n

f. Dispute Resolutlon: the Commission has complained that it gets overwhelmed with

dealing with political parties' nomination. wouldn't you consider delegating this

function without changlng the Constitution?



rulinS emphasized the Commission's ability to conclusively resolve pre-electoral

disputes. reinforcing its pivotal role in maintaining electoral integrity. The case of

SammyWaityvsNderituMurithi (2O17)is illustrateof thepre.eminentroleof thelEBC

pre-election dilpute reJolution framework.

27.Over the years. the Commission has demonstrated its capacity to effectively manate

disputes arising from breaches of the electoral code of conduct. party lists. and

nominations. lts track record highlightl its competence in upholding the principles of

justice and fairness within the electoral framework.

28.The proposed repeal of Section 74 of the Elections Act is therefore unconstitutional.

The attempt to remove a Commission's mandate through statutory amendments would

undermine its constitutional function. potentially disrupting the balance and efficiency

of the electoral dispute resolution process. lt would be a vain exercise to delete Section

74 when Article 88(4)(e) which is by all fours a mirror of Section 74 is intact.

g. What is your issue with a coalition political party?

29.The Commission requests that the proposal be reviewed to establish clear timelines for

revising the Rules. This is to prevent a recurrence of the gaps experienced in 2022

regarding the handling of coalition political party candidates.

30.The Commission emphasizes that its request aligns with its mandate under Article

88(4)(d) of the Constitution. which necesritates the review of Nomination Rules within

a defined timeline.

h. Why does lt seem like you have challenges with some of the functionl of the Registrar

of Political Parties?

31. The Commission and the Office of the Registrar of Political Parties (ORPP) have

maintained a collaborative relationship since the Commission's inception as the lnterim

lndependent Electoral Commission. When the Commission transitioned to the

lndependent Electoral and Boundaries Commission (IEBC), the ORPP operated as a

Directorate within the Commission. However. it later became an autonomous body

following the enactment of the Political Parties Act.
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32.Contrary to claims of challenges between the Commission and the ORPP. the

Commission asrertr that it is merely defending itr constitutional mandate as outlined in

the Constitution and the Elections Act. Specifically, the certification of symbols by the

ORPP conflicts with the principles established under Article 85 of the Constitution and

Section 32 of the Elections Act.

33.The Commission emphasizes that the ORPP's primary role is to verifo that independent

candidates have not been members of political parties within three months prior to a

6eneral Election and to eniure that their proposed symbols do not resemble that of

any political party. lndeed. the approval and publication of symbols in the Kenya

Cazette remains the exclusive mandate of the Commission.

34.The proposal that ORPP certifies the symbols of independent candidates should.

therefore. be reviewed or deleted. This will lessen the burden of an atpirant to

duplicated procetses.

CONCLUSION

35.1n conclusion. and in view of the foregoing, the Commission invites this Committee to

consider the Commission's matrices. and the issues highlighted above in order to

facilitate the Commilsion to improve on the electoral legislative framework to

discharge its Constitutional mandate.

MAR'AN HUSSEIN MAR'AN. MBs
coMMlSStO N SECRETARY/CEO
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16TH APRIL 2025

Dear Mr. Jeremiah M. Ndombi, MBS

RE: Memorandum on the Elections (Amendment) (No. 2l Bill,2024

The lnter-Religious Council of Kenya (IRCK), driven by an enduring desire to see the
undertaking of regular, free, fair, credible, transparent and verifiable elections as we
strive to perfect our democracy, fully avails itself to participate in the process of
legislation by way of public participation.

IRCK was established as a society in 2005. lt is a national coalition of all major faith
communities (Christian, Hindu, and Muslim) in Kenya that works together to deepen
interfaith dialogue and collaboration among members for a common endeavour to
mobilize the unique moral and social resources of religious people and address shared
concerns.

Being a membership organization, the IRCK works through umbrella bodies known as
Religious Coordinating Bodies (RCBs) which have a presence in all the 47 counties in

Kenya. The Council has facilitated the formation of lnterfaith Networks in all 47 counties
that comprise members of the clergy as well as youth and women leaders for local-level
advocacy and implementation of programmatic interventions.

The Council endeavours to fulfill the Wsion "Faith communities living in peace;
united in social economic action in Kenya", being guided by the Mission: "To
promote a just society in Kenya through social economic transtormation".

Democratic governance has come to be seen as the bedrock upon which the progress

and development of every nation stands, with increasing calls for civility, openness,
accountability and transparency in electoral and electioneering processes.

Elections, therefore, mean more than an exercise where citizens determine to whom
they will confer delegated sovereign power for representation, but also the quality of
representation.

The elections laws give provision for the conduct of elections to the office of the
President, the National Assembly, the Senate, county governor and county assembly; to

2l

To
The Clerk of the National Assembly,
P. O. Box 41842-00100
Main Parliament Buildings
Nairobi, Kenya.



provide for the conduct of referenda; to provide for election dispute resolution and for
connected purposes.

IRCK submits the following proposals for consideration on the Elections (Amendment

Bifi) 2O2a,

Proposed Amendment lmplication Proposal
lnstitute predictable and
independent cleaning of
the voters' register

Amend Section 8a (1)of
the Elections Act No. 24
o12011 by deleting the
words "at least six months
before a general election"
appearing immediately
after the words "at least"
and replacing it with the
words "at the end of every
second year after every
General Election"
The new clause shall
read "The Commission
may, at least six months
before a general election,
at the end of every
second year after every
General Election, engage
a professional reputable
firm to conduct an audit of
the Register of Voters."

38a. (1) The Commission
shall -(a)appoint a place or
places as a polling station
or polling stations for each
electoral area, and
(b)publish in the Gazette
and publicise
through electronic and
print media of national
circulation and other
easily accessible medium,
a notice specifying the
polling stations established
for each electoral area at
least three months before
the date of any election.

Amendment 38a. (1)to read
as follows:
The Commission shall -(a)appoint a place or places
asa
polling station or polling
stations
for each electoral area, and
(b)publish in the Gazette and
publicise through electronic
and print media of national
circulation and other easily
accessible medium, a notice
specifying the polling stations
established for each electoral
area regularly, with the final
list of polling stations or

3lPa

An independent audit and
cleaning up of the voters'
register should be
undertaken by the end of
Znd year after every
General Election

Gazettement of polling
stations should be done
regularly and incrementally
to build public trust



polling stations
published at least six months
before the date of
an election

Signed and submitted on behalf of the lnter-Religious Council of Kenya on 16th April

2025.

Signed:

W
Linus Nthigai
Ag. Executive Director
lnter-Religious Council of Kenya
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The Clerk of the Narional Assembly
Clerk's Chambers
National Assembly
Parliament Building
P.O. Box 41842-OO|OO
NAIROBI

{Attn: Mr. Jeremiah Nombi, MBS)

ltE: INVITATION BY THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGALAFFAIRS TO SUBMIT VIEUUS ON THE POLITICAL PARTIES (AMENDMENT)(sENATEBILL NO. 26 OI 2O24); El.l.CTlON OFFENCES (AMENDMENT) (NO.2) BrLL(sENATE BILL NO. 28 OF 2O24 AND THE ELECTIONS (AM ENDMENT) (No.2) SENATEBILL NO. 20 0F 2A24 CO_S PONSORED BY THE SENATE MAJORITY LEADER ANDSENATE MINORITY LEADER

Your letter Ref. NA/DDc/)LAc/2o25/or7 on the above subject crated iorh Apr,. 2025refgrs. .,,! q(,\rvrj )uuJgct

H::ffi 
Law Reform commission has analyzed ihe proposEts and makes the fo,owing

B ILL CIAUSE KLRC PROPOSAL RATIONALE
Political
Parties
(A.mendme

nr) Bill
2024

5 anC l0 Repeat oF
Repealing Section l4A will
offend the Constituticn

Article lO3

J
l

Pa ent to
equire5

. enaci
legislation providing for
clrcumstances under which
of politica
cieemed to

I party s

have res

hall be
igned.

eeming provision
ierves the follr-ryTing
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l. U_ pholds parry

- discipline and loyalty.
2. Discourages potiticat

opportunism.
3 integrity

list and
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ofa art
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NAIROBI, KENYA

(NO.2) BILL

section l4A
When e member
may be Ceerned to
have resigned from
a political party



7 establishment of
an independent
Political Parties
Regulatory
Commission
15 deletes section
31 (2) (2E) and (2F)
of the Act which
provides that the
IEBC shall, upon
the request of a
political party,
conduct and
supervise the
nomination of
candidates by the
political party for
presidential,
parliamentary or
county elections in
accordance with
Article 88 of the
Constitution.

ln practical terms, it will
allow politicians to
support rival agenda and
this could erode party
loyalty and policy
coherence.

a ulation.

Replacing the Re istra The proposed Commissionr

I

with a Commission coul ould still be politicized if
crease pro essionalism not well insulated from

political influence.
r

These sublections should
not be deleted.

22 deletes and
replaces section 39
which deals with
determination and
declaration of
results

past elections
technological
transparency helped
public confidence.

leaves out live-streami n8
5craPp ing live-streaming

t t
theent e act t a

o e resu sas
ln

of results undermines
D

transparency, especially
announced
stations

at polling

Hections
(Amendme
nt) li ill.
2024

The deletion offends
Article 88 4 of the

whichCon ution
provides that the IEBC is

responsible for conducting
and superv!5jgg-elections
to any elective body or
office and any other
elections as may be
prescribed.

s t

allows a party to
maintain control over
who represents it.

4. Prevents political
betrayal or conflict of
interests.

and independence in

The proposed version



27 deletes section
48 orr validity of
recall election

Clause 27 deletes
section 74 on
settlement of
certain disputes by
thE lEBC

neral commentGE

Already past anrend rne t !
to Part lV of the Act
(Recall of Member of
Parliament) have
offerrded the spirit of
Article l04 of the
Constitution which
requires Parliament to
enact legislation to
provide the grouds upon
which a member may be
recalled.

The Court declared

Th is amendment offends
Article 88(e) which gives
the IEBC the mandate to

q5zTBl and 6
(ii) and (c)

Elections A and
sections 27(2)(3) and (6)
and 28(l)(b)(ii) and (c) ot
the County Covernments
Act are meaningless and
superfluous; or, that they
fall far short oft
constitutional im e ra tive
ln Article 1O4 of the
Constitution and to that
extent are
u nconstitu tiona l.

sections
45(1)(b)
trftfe

(l(atiba lnstitute &
another v Attorney
Ceneral & another [20.l7]
eKLR)

Election
Offences
(Amendme
nt) Bill,
2024

Harsh penalties may
discourage IEBC staff
from working under
pressure or in volatile
regions.

settle electoral dis utes
nc u ln8 sputes relating

to or arising from
nominations.
ln regioni with logistical
challenges, delays may
occur u nintentiona lly_
laws need to account for
context



I

Conclusion: KLRC recommends th
Constitution (Articles 88, 103 and

at the provisions touchirrg on the letter and spirit of the
104) should be withdrawn.

We thank you for your continued support and cooperation.

P r M. Musyimi, HSC
Ag. sECRETARY/CEO

Copy to:

Hon. Dorcas A. Oduor, SC. OGUU, EBS

The Attorney General
The State Law Office and the Department of Justice
Sheria House, Harambee Avenue
NAIROBI
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oRpp MEMORANDUM ON THE ELECTTONS (AMENDMENT) BILL,2024

A. INTRODUCTION
l. Pursuant the mandate of the National Assembly's Departmental Committee on Justice and Legal Affairs, the National

Assembly called for submission of views on the Elections Offences (Amendment) (No.2) Bill (Senate Bill No.28 of
2024).

3. The ORPP views are as captured herein below;

B. MATRTX OF OBSERVATIONS AND RECOMMENDATIONS

4. The observations and recommendations are captured herein below in detail;

No. PROVISION/ELEMENT OBSERVATION RECOMMENDATION

1 Clause 2 provides for
interpretation of terms.

The Bill deletes the definitions of, inter alia,
the term nomination, nomination day, and
replacei them, with modification, the
phrase registration of a candidate.

ORPP agrees with the proposal as the term
nomination exist under the Political Parties Act
CAP 7D to mean the process through which
parties determine their candidates. Further, the
introduction of the term registration of
candidates feeds into the language of the
Constitution under Article 8B(4).

Clause 2 provides for
interpretation of terms.

Parliament should reconsider qualifying the
passport to validity given that the the said
documentation is for purposes of
identificatiorr- Qualifying to validity may

2. The Office of the Registrar of Political Parties (ORPP) is established under Section 33 of the Political parties Act Cap.
7D, herein PPA, as an independent State Office within the meaning of Article 260 of the Constitution. Its mandate
includes registration and regulation of political parties a5 well as administration of the Political Parties Fund.

NPP

0IIt I ulj Tilfi lttfitstR \lt
0t'PouTtcar. rAxltt

2 The Bill has qualified the Kenyan Passport
to a valid Kenyan Passport.

1
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to replacement of the
word nomination with
re istration

registration of candidates. nomination with registration.

7 The Bill addresses the timeline for
submission of nomination rules for a
coalition political party given that it is

registered at least 120 days to the date of a
general election, a period when other
political parties would have already
submitted their nomination rules to IEBC.

e ORPP agrees with the proposal in so far
as it relates to addressing the timeline for a
coalition political party to submit its
nomination rules to IEBC.

Th

8 Clause 15 provides for
deletion of various
provisions on IEBC's
role on party
nominations.

The Bill seeks to remove IEBC from the
actual conduct of party nominations. Since
its enactment, the provision that requires
IEBC to conduct party nominations has

never been implemented. Further, it is our
view that to require IEBC to conduct party
nominations is to deviate from Article
88(4) of the Constitution which requires
IEBC to regulate the process by which
parties' elect candidates for elections.

The ORPP agrees with the proposal to remove
IEBC from the conduct of party nominations.

9 Clauses l5 of the Bill
relates to replacement
of the word nomination
with re istra tion

The Bill seeks to have consistency given the
departure from the term nomination to
registration of candidates.

The ORPP agrees with the proposal

Clause 16 of the Bill
provides for approval
of symbols for
independent candidates.

The clause erroneously references 3 (a) as

opposed to 3(b) and 3(c).

The provision shall address the scope
within which independent candidates may
share s mbols

Parliament is urged to address 3(b) and 3(c) as
opposed to 3(a).

1t Clauses l7 of the Bill
relates to replacement
of the variations of the
word nomination with
re istration

The Bill seeks to have consistency given the
departure from the term nomination to
registration of candidates.

The ORPP agrees with the proposal

12 The Cazette is a trans arenc measure and theParliament should consider retainin

Clause 14 provides for
submission of certified
coalition party
nomination rules to the
IEBC.

10.

Clause 17 provides for
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Elections Act is at least 90 days to
the date of election and the IEBC
has to effect the transfer at least 60
days preceding a general election.
Therefore, it may not prudent to
determine the polling stations when
voter registration and transfer is still
on otn

Clause 25 provides for
deletion of Section 45
of the Elections Act on
recall provisions.

Section 45(2)(3) and (6) were declared
unconstitutional in Katiba lnstitute &
another v Attorney Ceneral & another
[20i7] eKLR.

The present proposal provides the grounds
for recall.

Parliament should consider qualifying
ground for periistent desertion of
electorate to the duties of the Legislature.
important to qualify the desertion of
electorate.

the
the
It is

the

17 Clause 26 provides for
deletion of provisions
under Section 46 on
recall.

Section 46 (b)(ii) and (c) were declared
unconstitutional in Katiba lnstitute &
another v Attorney Ceneral & another
[2o17] eKLR.

ORPP agrees with the proposal

l8 Clause 27 provides
deletion of Section
on reca ll.

for
48

The provision was found unconstitutional
in Katiba lnstitute & another v Attorney
6eneral & another [2017] eKLR.

ORPP agrees with the proposal to delete
Section 48.

19 Clause 28 provides for
repeal of the mandate
of the IEBC to settle
electoral disputes.

The ORPP is aware that this proposal stems
from the NADCO proceis with re5pect to
the Constitutional Amendment Bill that
ieeks to amend the Constitution with
regard to the mandate of IEBC to resolve
electoral disputes. The assumption
therefore is that the Constitutional
Amendment Bill shall pass before this
provision becomes, in the absence of that,
there shall be a lacuna in law.

Parliament is urged to consider the
observations including retaining the IEBC's
mandate to resolve disputes emanating from
decisions of the Returning Officers.

20 Clause 32 provides for While the provisions leads with the word Parliament should consider including a review

E

16.

Further, it is not clear where the disputes
emanating from decisions on registration of
candidates for elections shall lie.



evaluation of electoral
Process.

including" meaning the list is not
xhaustive, the election through party list

under Articles 90, 97,98, and 177 of the
Constitution ought to be specifically

rovided as an element of evaluation

e
procerses of developing party
ion of special seats.

of the law and
list and designat

Ann N. Nderitu, CBS
Registrar of Political Parties

Office of The Resistra r of Polit ical Parties

c
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lntroduction.

The Law Society of Kenya is a professional statutory body established under the Law

Society of Kenya Act, No. 21 of 2014 with a mandatory membership of all Advocates

in Kenya.

The organs of the Society are the General Membership. the Council. the Branches and

the Secretariat. The Council is the governing body of the Law Society of Kenya. lt

comprises a President, a Vice- President and eleven other members, all of whom must

be members of the Law Society of Kenya. Council members are elected every two years

by the members of the Society by means of a secret ballot conducted in accordance

with the Law Society of Kenya Act.

One of the Law Society of Kenya statutory objects as provided in section 4(a) of the

Act is to assist the C,overnment and the courts in all matters affecting legislation in

Kenya. Pursuant to this statutory mandate, the Law Society of Kenya makes a

presentation on the Elections (Amendment) (No. 2) Bill (Senate Bill No. 29 of 2024).

Currently. the Council is comprised of The President. TheVice-president and 11 Council

members namely:

o President. Faith Mony Odhiambo

o Vice President, Mwaura Kabata

o Ceneral Membership Representatives. Tom K'opere, Teresia Wavinya. Hosea

Manwa

o Nairobi Representatives, 6loria Kimani, lrene Otto. Stephen Mbugua

o Up-country Representatives, Vincent C,ithaiga, Lindah Kiome' Hezekiah Aseso.

Zulfa Roble

o Coast Representative. Elizabeth Wanjeri

o Secretary/CEO, Florence W. Muturi



GENERAL COMMENTS.

The Elections (Amendment) (No. 2) Bill (Senate Bill No. 29 of 2024) seeks to give effect

to some of the recommendations and views of the public that were submitted during

the national dialogue discourse on the lssues of Electoral Justice and Related Matters.

Outstanding Constitutional Matters, Fidelity to Political Parties/ Coalitions and the law

on multiparty democracy, Entrenchment of the National 6overnment Constituencies

Development Fund, the Senate Oversight Fund. and the National Government

Affirmative Action Fund, and Establishment and Entrenchment of State Offices.

The proposed amendments add clarity to the already existing legal provisions by

inserting new provisions and words that will promote electoral justice. LSK recognizes

that there is need to review the electoral proceis legal frameworks to ensure that there

is a genuine opportunity for political conteJtants to compete fairly: effective remedies

can be applied by administrative bodies and the courts: political competitort can turn

to legal redress. rather than violence or other extra-legal measures: and citizens have

confidence that they can overcome any obstacles to their political enfra nchisement.

Specifically. Clause 18 of the Elections (Amendment) Bill, 2024. provides that "the

principal Act is amended by inserting the following new section immediately after

section 33 - 33A "The Commission shall publish in the Cazette the names of political

party candidates and independent candidates registered to contest in an election". lt is

our proposal that clear timelines should be included in the clause to ensure certainty on

the time when the Commission is expected to publish in the Cazette the names of

political party candidatei and independent candidates registered to contest in an

election.

Yours faithfully.

Faith Odhiambo

2

President Law Society of lGnya.
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a

166 April 2025

The clerk of the National Assembly

Parliament Euildins

P.O. Box 41842-OO10O

Nairobi-

RE: The Elections {Arnendment) (No. 2) Blll l'enote Bills, No. 29 d 2024)

The Centre for Multi Party Democracy (CMD'Kenya) is a political parties'based membership organization, whose mandate is to enhance

multrparty democracy and strengthen the instrtutional capacrty of political parties in Kenva throuSh policy influence and capacrty buildinS.

Pursuanr to the provisrons of Artrcle 118 of the Constitutron and Standing Otdet 127 (3) of the Natronal Assembly, CMD'Kenya hereby

submits its memoranda on the Elections {Amendment) (No. 29 of 2024],as follows:

Title and Section in

the Act (Cap 7)

Current Provislon in the

Act

Proposed Amendment in the Bill Justification and Rationale

Section2

lnterpretatron

ln this Act, unless the

context otherwrse

requrreS'

"nomination" means the
submission to the
Commrssion of the name
of a candidate in

accordance wrth the
Constitution and th rs Act

2. Section 2 of the Elections Act,

2011 {hereinafter referred to as

"the pnncipal Act") is amended

by-

a.) deletrn8 the definrtron of
"nomination" and substituting

therefor with the followrng new

defrnrtion -
"nomination" means the

process through which a

politrcal party elects or selects

These proposals are rn order as thev do away

wrth ambrSuaties.



Centre for

Multiparty Democracy Kenya

66 Floor. lnternational House, Mama Ngina Street
P o. Box 9903 - 00100 GPO Narrobr. KTNYA

E: rnfo cmd-ke n or

W: www.cmd-kenya-org

its candidates for elections

b.) deletrng the definition of
"nomination day";

c.) deleting the definition of

political party and substitutinB

therefor with the following new

definition-

"polrtrcal party" has the

meaning assigned to it under

section 2 of the Political Parties

Act. No. 11 0f 2011;

d.) insertin8 the word "valid"

immediatelv before the words

"Kenyan passport" in the

definitron of "rdentafacation

document"; and

e.) insertinS the following new

definition in its proper

alphabetical sequence-

"re8istration of a candidate"

means the process through

which a person applies to the

nomrnatron dav" rn

respect of an electton,
means the day gazetted at
least

sixty days before an

election by the
Commission as the day for

the nomination of
candidates lor that

electionj

"ldentifacatron document"
mean5 a Kenyan natronal

tdentlficataon card or a

Xenyan passport;



Muttipa rty Democracy rcnya

66 Floor, lnternatlonal House, Mama Nglna street
P.O. Box 9903 - 00100 GPO Nairobi, KENYA

rt +254l2O) 22151311 227s182 12216i18
E: rnfo cmd-ken a.or

Centre for a

W: www.cmd-kenya.org

Commission to contest an an

electioh.

Section 5

Registration

voter5.

of

(1) Registration of voters
and revision of the
regrster of voters under
thrs Act shall be carried
out at all times except-
(b) in the case of a by-

election, between the
date of the declaration of
the vacancy of the seat

concerned and the date of
such by-election;

{ba) in the case of a

referendum between the
date of the publcation
and the date of the
referendum.

3 Any citizen of Kenya

who has attained the age

of eighteen years as

evidenced by erther a

national rdentrty card or a

Kenyan passport and

whose name
is not in the regrster of
voters shall be re8istered
as a voter upon

3. Section 5 of the principal Act is
amended-
a.) in subsectron (1)(b) by inserting

the words "within the affected

electoral area" rmmedrately

after the words "such by-

election";

b.) in subsection {1)(ba) by

rnsertinS the words "of the

referendum question"

rmmediately after the word

"publication";

c.) rn subsection (3) by rnsertrng

the word "valid" rmmedratelv

before the words "Kenyan

passport";

Thrs proposal is in order as it narrows it down to

the affected SeoBraphrcal location

This proposal rs an order

This proposal is in order

A di.logur phubmt $at pflrrnot.s innitutlonnftzidon ofr[r.. t polit iri l p]l niis catu ble olrnhi ncinR mu lhp.lrty d.mu.mq, tn XpDrt!



C entre l,,r rl
Multiparty Democracyrenya E: rnfo cmd ke a.o

This is to ensure that a candidate does not brrng

in support f.om outside for purposes of wrnnrnS

the election.

This is an order a5 rt always ensures scrutrny of

the regrster by the pubhc.

Sectaon 6

lnspection ol
reSlster of voters.

1) The Commission shall

cause the Regrster of
Voters to be opened for
inspection by members of
the public at all times for
the purpo5e of rectifying
the
particulars therean, except
for such penod of time as

the Commission may

consider
appropriate.

W: www.cmd.kenya.org

+.}5y- rF5ertras+l1este*{us'freiv
subsection immediately after

subsection 3-

"{3A) A person who

re8isters as a voter during

the period when

reSistration of voters is

suspended for the

purposes of a by'election

as contemplated under

subsection (1)(b) shall not

be eligible to contest in the

electoral area affected by

the by- election".

application, rn the

Fra<.riha.l ma^ne., r. thP

Commission.

4. Section 6 of the principal Act is
amended-
a.) by deleting subsection (L) and

substitutang therefor the

followinS new subsections-

(1) The Commission shall cause

the Register of Vote.s to be

opened for inspection by

members of the public at all

times.

(14) Ihe Commission shall

rectify the particulars of voters

at all times except-

a) in the case of a general

electron or an election

polltjr,! I tunlrs crFJblc ofcnh.lnclnl 
'nuhlprfty 

d.mxrrcy in l(cny.

66 Floor, lnternational House, Mama Ngina Street
P.O. Box 9903 - 00100 GPO Nairobi, KENYA

T: +2s4 (20) 221s73712215782 | 2215118
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(2) The Commission shall,

withrn ninety days from
the date of the notice for
a

general electaon, open the
Regrster of Voters for
inspection for a period of
at least

thirtv days or such perrod

.s the Commission may

consider necessary.

under Article 138(5) of the

Constitutron, during the

sixty-day period before the

date of the election;

b) rn the case of a by-election,

between the date of the

declaratron of the vacancy

of the seat concerned and

the date of such electionj or

c) in the case of a referendum,

between the date of the

publrcatron of the

referendum questaon and

the date of the referendum.

b.) by deleting subsection (2)

This section rs not rn order, we need more3) For purposes of the first 5. Section 8A of the principal Act asSection 8A

vibrrnl pollti€l prrtier capobh ofu rrhillcinx ui'prrty d.nocficy in xcn},'.
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and shall specify-
(a) the nomination

day for the
presidential
electron;and

(b) the day or days on

which the poll shall be
taken for the presidential

electron. which shall not
be less than twenty-one
days afte r the day
specrfred for nomanatron

ro lte
Presidential

el€ctk)f} -

Seclion 16.

lnitiation of
election of member

of Parliament.

(2) The notice referred to
under subsection (1) shall

be rn the prescribed form

and shall specify-

{b) the day for the
nomination of candrdates
for the parliamentary

election;and

(c)the day or days on
which the poll shall be

taken for the election,
which shall not be less

than twenty-one days

W: www.cmd-kenya.org

-i-J-#deti6s-fareer+ph-€Fafi+-
substitutinS therefor the

following new paragraph-

a) the day or days for the

registration of candidates

for the presrdential

electronj

b.) bv deleting the word

"nomination" appearanS in

paragraph (b) and substituting

therefor the words

"registration of candidates".

This proposals are in order

E: Info@cmd-kenya.org

7. Section 15 of the pflnqpal Act is

amended in subsectron (2 )-
a.) by deletinS paragraph {b) and

substitutinS therefor the

following new paraSraph-

a.) the day or days for

regastration of candrdates

for the parliamentary

electron;

{b) by deletrnS the word
"nomination" appearin8 rn

paragraph (c) and substitutinS

therefor the words "registration

of candidates".
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after the day specified
, for,

paragraph {b)

p a ra grath to)vqndEdH6atvtlgg
+hee6er-thervod-
"reSistratron".

Section

22

Qualifications
nomination

candidates.

for
of

Qualfications lor
nomrnation of candrdates.

(1) A person may be
nomrnated as a candidate
for an election under this
Act
only if that person-

{b) holds-
{r) in the case of a

Member of Parliament, a

degree from a

university recognrzed in

Kenya; or
(ir) in the case of member

of a county assembly, a

degree from a
universaty recognized in

Kenya

2)NotwrthstandrnS

10. Section 22 of the principal Act is

a m ended -
a.) in the marSinal note by deletinS

the word "nomanation' and

substitutin8 therefor the word

"registration";

b.) in subsectaon {1) by-
(i) deleting the word

"nominated" appearing tn

the introductory phrase

and substrtuting therefor

the word "re8rstered";

(ii) deletinS paragraph (b); and

c.) in subsectron (2), by deleting

This proposals are in order

the word "nominated" and

substitutin8 therefor the word

"re8r5tered ".
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Thas proposals are an order

candrdate shall submrt to
the CorDmissiorl tlle
symbol that the person

intends to
use during an election at

least seven days before

nomination.

W: www.cmd-kenya.or8

'lht a;la foi reeisration of

candrdates".

Section

Nomination

independent

candidates.

33.

of
Nomination ol
independent candidates

1) A person qua|fies to be

nomrnated as an

independent candidate
for
presidential,
parliamentary and county
electrons for the purposes

of Articles 97, 98,

137. 177, aod 180 of the

Constitution if that
person-

b) has 5ubmitted to the
Commission, at least sixty

days before a general

election, a duly filled
nomrnatron paper rn 5uch

form as may be
prescribed by the

Commrssion:

17. Section 33 of the principal Act is

amended -
(i) in the margrnal note by

deletinS the word

"nomination" and

substituting therefor the

word "registration";

(ii) in subsection {1)-
(iii) by deleting the word

"nominated" appearang an

the introductory phrase

and substituting therefor

the word "registered";

(iv) by deleting the words
"nomination paper"

appearing in paragraph (b)

and substitutinS therefor

the words "re8istration of

candidates Form";

(v) by deleting the words
"nomination day"

A dLk)gur pl.oi,rnl lhat pl\)mdc, |nsnlrl1onill2ation otvllrr,|nt txrllr{tiIl':lruc$ caprbl ,nultrp.nydcmo. !y lr lQ
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with the words "date for

registration of candidates";

(vr) by deleting para8raph {d)

and

c.) by deletinE subsection (2)

before the date of a

Beneral election or at
lea5t twenty one days

before the date appoanted

by the Commrssion
as the nomination day for
a by--election, submitted
to the Commission
the name and symbol that
the person rntends to use

during the
electronj and

(d) rs selected in the
manner provrded for in
the Constitution and bv

this Act.

(2) The Commrssron shall
publrsh in the 6ozette, the
names of persons

rntendinB to contest an the
election as rndependent
candidates at least

fourteen
days before the

nomination day.

L8. The pflncipal Act is amended by

rnsertrng the following new section

immediately after section 33-

Thrs proposals are in order

I

T
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33A The Commission shall publish

in the Gazette the names of
political party candidates and

independent candidates registered

to contest an an election.

Section

Nomination

party

members.

34,

of
lists
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19. Section 34 of the principal Act is

amended-

a.) by insertan8 the followinS new

subsectaons immediately after

subsection 8-
(8A) A person shall not be

nominated by a political party

under subsection (4) unless the

person rs, on the date of

submission of the party list by the

political party, a registered voter in

any of the wards in the county in

which the person is nominated.

(88) The nomination under

sLrbsectaon (4) by a political party

shall ensure equrtable

representation from all wards

comprising the respective county.

b.) by deletrng subsection (9)

whereas the though behind thas was to protect

the voters at the ward levels and promote party

fidelity. lt rs not a guarantee that polrtrcal partres

wrll adhere to this. lt also locks out Sood

legislatures who miSht be nominated to areas

where the are not voters but end up doinS a

good job.

(9) The party list shall not

, crh:ltr:lnl rnum rrny dehoarrg ln IGlt
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38. Holding of
elections.

38. Holding of elections. 20. The princrpal Act is amended by

inserting the followrng new section

immediately after section 38 -
38A (1) The Commission shall -
a.) appoint a place or places as a

polling statron or pollinB

stations for each electoral area;

and

b.) publish rn the Gazette and

publicise through electronic

and print medra of national

circulation and other easilv

accessible medrum, a notice

specifyinS the pollrng stations

established for each electoral

area at least three months

before the date of any electron.

(2) No election shall be conducted

rn a place other than a place

gazetted as a pollinS station under

5ubsectron ( 1).

The amendment seeks to enhance the

orSanization, tran5parency, and accessibality of
the electoral process. By mandatrnS the

Commission to appornt and pub|cr2e offrcral

polling statrons for each electoral area well in

advance. This section has however been named

wrongly as there rs a section 38A{On the Number

of voters per pollrnB station) rn the princrpal Act

Additronally. the Bill should be aligned wrth the

definrtaon of a Polling Station under Section

2{Polling station means any room, place, vehicle

or vessel set apart and equipped for the casting

of votes by voters rn an election) of the principal

Act with re8ards to vehicles or versels set asrde

for casting of votes.

ln cognizance that such measures have been

deploved in other junsdictron like Conodo,

Austmlio ond South Aftico where mobrle polhng

stations are often set up rn vehrcles

Such clarity will enable the Electoral

ManaSement Bodies in developing specific and

subsequent guidelines and regulations.

Section 38A. For the purposes of 21. Section 38A of the principal Act The amendment seeks to enhance the

Adlnlo8Ilc plrtftrm tJutplr)nrotcr iaittutionah,allon olvrbrJnt polrtn l po nr\!i upr ble of etrh.r mlnil mu ll rp;rry drmlc.acy in Xcnva



I
Aluno) e lo sJaqujalu

pue Alqurassv leuorleN aql
jo JaqtuauJ e lo uollrala aql

JOJ A2UgnlrlSrJOl e Ur UOrlels

turllod qlea uror, slnsaJ

leuU aql ro 'uJroJ paqrrf,saJd

aql u! 'uorleJellap pue

luetualunouue'EurAllel ( e

-lol alqrsuodsar aq ol sra)uo
turu.rnlal fuuantrlsuol turodde

lleqs uorssr.uu.rol aql (z)

'leu!l aq lleqs uorlet5 Eurllod aql

te pareltrap sllnsar pue Eurllod

J0 asoll aqt raue Alalerpaurul

uorpala ue jo sllnsar aql
qsrlqnd pue aJellap 'auruJralap

lleqs uorss!L!uroJ aqr (I) '6E

-uorllaS
/!\au SurMollol aql roJa]aq)

Surlnlrlsqns pue 6€ uorl)as 8urlalap

lq papuaure sr llv ledourid aq1 'ZZ

tlr

uorlels Surllod qlea u]oJl

sllnsal aql Surlunouue
pue Surteitor {q}

iAlqLuasse

llunol aql Jo sraqL!aul
pue Alqurassv leuo!leN

aql ro JaqujaLu e Jo
uorpala

aql Jo, 
^)uanlllsuole ur uorlels Eurllod

qlea LUorJ sllnsaJ leurl
aql lo 'urlo] paq!JlsaJd

aql ul 'uolleJellap
pue tuaLualunouue

'EurA El (P)

-roj alqrsuodsal
aq ot s.rallllo SuruJnlal

lluanlllsuol luroddg

lleqs uorssru]u]ol aql {vI )

turllod lo asol)
raue llalerpaullrJr uorltrala

ue Jo 5llnsaJ aqt qs!lqnd

pue arel)ap'auruiralap

lleqs uorssrur!!ol 3qI (I)

llv ledDurd 
"qt 

ur (uorlels Euxlod Jad

srato^ lo raqu.rnN aql uo) v8€ uorlf,as e sl araql

se  ltuorM paL!eu uaaq seq uorllas aql la^amoH

'a)ue^pe

ur llaM eare lerollala qrea roJ suorlels Surllod

leDrllo .zr)rlqnd pue lurodde ol uorssruJlrJol

aql EurlEpueur r^€ -33!cod1?rot"qr-rgt

lo AtrlrqrssalJe pue'lluaredsue]l'uo!]ezlueSro
88€

fr6a[gqlup$orM/k1.1 nApuauJe aq

pajpunq ua os paalxa

10u

Jad

eqs uollets Suqlod

sJalo^ Jo ]aqurnu
aql'suoltrsla

-JorlnPucrran-rFarra
pue luaDrrra Surpr^o]d

uorlsls rulllod rad
sJalo^ lo JaqulnN

aqr roJ lasurq pattazeS pue uolsslulurol aql

lo sraquJaqr reqlo Jo uotsnllxa ul uosJadJreqf,

aq1 uealu ol ,apunaraq uorsslululo] pJo,\\ aql
palaldralur uosradlpql uaLll aql lllrell Jo )t?el

rol pue eser stqt ul-.tapunuaq) setllliq$uodsa)

,tl' Wi))npuo) ut uolsstuuto) aql lo eaquau
)o lequew Auo apnl2xa louuo) uosra totl)
aql loql puno| uno) eq) ateq^ uotlt)tlad

lo|ueptserd zz0z aqt u! uno) au dns aql Jo
i6ut.pu-i-;q pDaA uorlnllsuol aqt Jo (rXE)8EI

allrl.rv Jo uorleluauraldur rallaq 
^ 

olle ll!.!\ l! 's!ql

ol ]aqlrnl suorllala .raqlo Suua^or 9 pue E',z'I
r]orl?as qns raqlo raPun 5r lr se apl^ord llrr slt-ll

'sUOllrala le!luap!sard ur lluell
arolsa.r llrM srql ll!8 aqt Jo s pue t uorlrasqns

srrll ur ol sreJar uor5sruruJol aql oqAl reall
aq ol spaau IIB aqt'lrv aqt u!qlM stutuPeuJ

aldrtlnL! seq ,uorssrLlLrJol, proM aqt leql r)e, aql
pue ' r€ aql to (8) pue (s) '(r)5€

uorlr.s rapun palsll sall!llq!suodsaJ leropala aql

ol anp ]a^amoq 'auro?la^ pr luaurpuawe aql

)o'e al pu_l1 orur :f
srrgrzz I aqlsrtz ltt Lsraz (02)rsz+:1
vANl) /rqoreN od9 00100 - E066 xo8 o d

laaJls eutEN euterl ',asnoH leuolleuJalul ',rooll $9

PAua> A)eJ)olua

'sllnsaJ

,o uollEJepap Pue

uolleuluraleo 6E

O AUedrllnW

af 
rol arlua)



t(
Centre for i!
Muttiparty DemocracyKenya

56 Floor, lnternational House, Mama Ngina Street
P.O. 8ox 9903 - 00100 GPO Nairoba, KENYA

T: +254 (20) 227s73712)15182 I 2216118

E:tnfo crnd-ke a.or
re5ponsibilitythe constituency for the

. plp.ti6n 
^f 

thF PrF<i.lp^t,

county Governor,
Senator and county
women representative to
the National Assembly;

and
(c) submittanS, rn the
prescribed form, the
collated results for the
Plection

of the President to the
national tallying centre
and the collated results
for the election of the
county Governor, Senator
and county women
representative to the
National Assembly to the
respective county
returnrng offrcer.
(18) The Commission shall

appoint county returning
offacers to be responsible
for tallyrnB,

announcement and

declaration, in the
prescribed form, of frnal

results
from constrtuencies in the
county for purposes of the
election of the county
Governor. Senator and

county women

asseri\ltwww cmd-kenYa.org

--b, 
ke[aticg-+nee$ce|6g-€4+

declarinS the results from

each polling station in the

constatuencV for the electron

of the Presrdent, county

Governor, Senator and county

women repreSentative to the

Natronal Assembly; and

c.) submittrng, in the
prescribed form, the collated

results for the election of the

President to the national

tallying centre and the

collated re5ults for the

election of the county

Governor, Senator and county

women representative to the

Natronal Assembly to the

respective county returning

officer.

{3) The Commrssron shall

appornt countv returnanS

officers to be responsrble for

tallyinS, announcement and

declaratron, in the prescnbed

form, of finalresults from

constrtuencies rn the county for
purposes of the election of the

countY Governor, Senator and

ille of.dhn il[ ,nuhiprny dcrecr".u, in xA dirlol!. ,htfinm Llat giohot . rn5flutlo ahzrunn oftil.,r.Dt polil
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discrepancv between the

and
the physically delivered
results, the Commission
shall veflfy the results and

the result whrch rs an

accurate recoad of the
results tallied, verified and
declared at the
respectrve polling statron
shall prevail.
(1F ) Any failure to
transmit or plrblsh the
eleclion results an an

electronic
format shall not invaldate
the result as announced
and declared by the
respective
presrdinS and returning
officers at the pollng
station and con5trtuency
tallyrng
centre, respectively.
(1G) The Commission
shall, to facilitate public

informatron, establish a
mechanrsm for the lrve-

streaming of results as

announced at pollinS

stations, and
the results so streamed
shall be for purposes of

natrt elaLtclJy.fi0 dd(Bn9a. o rB

received at the constituency

tallyang centre and the

national tallying centre; and

f.) publrsh the pollanS results

forms on an online public

portal maintained by the

Commission.

(5) The Commission shall verify

that the results transmitted
lrnder thrs section are an

accurate record of the results

tallied, verafred and declared at

the respective polling stations.

(6) The Chairperson of the

Commission shall declare the

results of the electron of the

President in accordance with

Artrcle 138{10) of the

Constitution.

(7) The chairperson may declare

a candidate elected as the

President before all the

constituencies have transmitted

their results if the Commrssion rs

satisfied that the results that

have not been receNed wrll not

affect the result of the election.

(8) The Commission shall

ify-the

Adlalof,u! plrtforn dr proorotc6 in$tononn h ri(lo n ot ! ilrrr nt polll(n I portirs c.lpobL of cDhit nclD[ rnu kr prrty d(rno.r.iry h K.DI0
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public rnformation only

not be the basis for a

declaration by the
Commission.
(LH) The Chairperson of
the Commission shall

declare the results of the
electaon of the Presrdent

in accordance wrth Article
138(10) of the
Constitution.
(2)The Chairperson may

declare a candidate
elected as the President
before
all the constituenqes have

transmitted therr results if
the Commrssaon is

satisfied
the results that have not
been recerved will not
affect the result of the
election.
(3) The Commissaon shall

annoLrnce the final results
in the order in which the
tallyinB of the results is

completed.

and shall
a nnouncwthf,a.rlrd dslo&lyndtEr

- ordeFrrFwhi€h-the talh+n6. and'

verification of the results is

completed.

(9) The Commissron shall, to
facilitate pub[c information,

allow a candidate and thear

agent, observers and any other

Person authorized to access a

polling station or tallyinB centre

to record and document the

tallying, announcement and

declaration of results.

Sectlon /t4. Use of
technology.

Use of technology 23. Sectron 44 ol the pnncrpal Act is

amended by ansening the following

new subsectaon immediately after

subsection {4) -
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(4A) ln procurang the technology,

the Commission shall ensure that -
(i) intellectual property nghts to

the technoloSv vests in the

Commission j

(ia) the supplier or their assocrates

have not been found Suilty of
violating any procurement law,

committed a crime, vaolated

profesrional standards or been

barred from participating in

publac procurement in any

jurisdrctron; and

{iii) subject to the Constitutron, this

Act and the Data Protection

Act, the technoloSy is

accessible and available for

scrutiny by candidates, courts

and such other persons as

required under the law.

24. Section 44A of the principal Act

is amended'

a.) by renumberrng the exrstrnB

provision as subsection ( 1);

b.) bv rnserting the words "and

transmrssioh of election

results, immediately after the

words "identification of

't t

fl thrl plbmot.. inlhtutlonalizruon olvilrrint polhltnl pafiict,i.1l)Ilblc of.nhrlx in8 muhrprny d.moc..6y in (eD!,
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Section 45. Right of
recall-

Rlght of recall.

1)The electorate in a

county or constituency
may recall their member
of
Parliament before the end
of the term of the
relevant House of
Parliament on any

of the grounds specrfied in

subsectron {2).

{2) A member of
Parliament may be

recalled where the
member-
(a) is found, after due
process of the law, to
have vrolated the
provisions

of Chapter Srx of the
Constitutron;
(b) rs found, after due
process of the law, to
have mismanaged public

re50urce5;

25. The principal Act is amended by

deletinB section 45.

Deletion should be in line with the judgment rn

Constitutional Petition No. 209 ol 2016 where rt

was held;

a. A declaration is hereby issued declaring

seaions 45(2)(3)and (6), a6(lXbXii) and (c) and

48 of the Eledlons Act and sections 27(2X3) and

(6)and 28(1)(b)(ii) and (c)ofthe County

Governments Act are meaningless and

superfluous; or, that they fall far short of the
constitutlonal lmperative In Article 104 ofthe
Constltution and to that extent are

unconstitutional.

b. A declaration is hereby issued declaring

sedions 45(1)(b)(ii) and 45(6) of the Elections

Act and sections 27(6) and 28(1)(bxii) of the

County Govemment Act discriminatory and

therefore unconstltutlonal.

The Judgment dad not declare the ent,re Sectron

45 of the Principal Act Lrnconstitutronal. The

votersllrndww.cmd -kenya.org

-€#Y,-'rI}5e'tl68.{+re-{e*il+ng--F€q#-
sub'section immediately after

subsectron (1)-
(2) Ihe commission shall make

ReBulations for the better carryrnS

into effect the provisrons of this

section.

--A dLlo,gu. plrdbrm th.r promoEJ lrlrntudonalt?itlon ofelhDnt pollucrl pcnLr op.bl€ ofenhrmlnS ,nu klpany dcmo.rr<, ln fieny.r
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I
(c) is convrcted of an

olleace uffle! th'< A.r
(3) A recallof a member
of Parliament under
subsectron (1) shall only
be
initiated upon a

judBement or frndang by
the High Court confirming
the Brounds
specrfied rn subsectron (2).

{4) A recall under
subsection (1) shall only
be initiated twenty-four
months
after the electron of the
member of Parhament

and not later than twelve
months
immediately preceding

the next 8eneral election.
(5) A recall petition shall

not be filed a8ainst a

member of Parlaament

more than
once durang the term of
that member rn

Parliament.

16) A person who
unsuccessfully contested
an election under this Act
shall not
be efigible, directly or

indirectly, to rnrtrate a

W: www.cmd-kenya.org Court only declared Sectaon 45(1)(b)(ir)(2) and (3)

!ncoa5tlt!!orE13d!.l.!ng the entire section

wrll render the recall process unattainable and

impossible since Section 45 of the Principal Act

sets out the grounds for ri6ht recall as requtred

under Article 104 of the Constrtution.

ln as much as it rs a principle in law that the
Court neither approves nor condemns any

legislation policy, in this case the.ludgment
intends to have amendment in Section 45 of the
principal Act to be rn consrstent wrth to Artrcle

1.04(2) of the Constitution and not to suppress

the right of recall which in the view of the court
is a fundamental bill of right subject to Article

19(3)(b) of the Constllutio . A copy of the

Judqment 6 ottoched-

ll'dhlogu. pl.tlomr dlnt prcnlot.,r in3hrulionrfirnrion olvilrm t pohr iea l prnir r !] plble ol rnhrrlcant 
'nuhr 

F.tny d(rno.rr{y in K.nr',
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petition under this

{e€:tieB---
W: www.cmd-kenya.org

Section 45. Petition

for recall,

(1) A recall under section
45 shall be initiated by a

petition which shall be

filed wrth the Commassion

and which shall be-

b) signed by a petitioner

(ii) was re8istered to vote
in the election rn respect
of whrch the
recall is souShtl

(c) accompanred by an

order of the Hrgh Court
i5sued in terms of sectron

4 s(3).

26. Section 46 of the principal Act rs

amended in subsection (1) by-

a.) deleting subparagraph {ii)

appearinB in paragraph (b); and

b.) deleting paragraph (c)

This is in order

Section 48. Validlty

of recall elcction.

A recall electron shall be

valid if the number of
voter5 who concur in the
recall
election is at least fifty
percent of the total
number of reSa5tered

voters in the
affected county or

constituency

27. The principal Act is amended by

deletinB section 48.

This section is in order through there is a need to
provrde a proper procedure for re(all.

Section 74.

Settlement of

certain disputes.

(1) Pursuant to Artrcle
88(4)(e) of the
Constitution, the

28. The prancipal Act is amended by

repealinS section 74.

This is in order as this mandate is a duph.ation of

mandate of the PPDT.
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settlement of electoral
drsputes, rncludinB

drsputes relating to or
arisrng from nomrnatrons
but excluding election
petitrons and disputes
subsequent
to the declaration of
electron results.

{2) An electoral drspute
under subsectron (1) shall

be determined withrn ten
days of the lodSrng of the
drspute with the
Commission.
(3) Notwithstanding
subsection (2), where a

dispute under subsectron
(1)

relates to a prospectrve

nomrnatron or election,
the drspute shall be

determined
before the date of the

nomrnation or election,

whrchever as applrcable.

W: www.cmd-kenya.org

Sedion 75. County

election petitions.

l4) An appeal under
subsection (1A) shall lie to
the High Court on matters

29. Section 75 of the prancipal Act is

amended -
a.) in subsection {4) by deleting

the words "on matters of law

only"; and

Article 154{3) doesn't limit the jurisdaction of the

CoA. Does putting a cap interfere wrth one's

right to a fair trial, a nght that cannot be

dero8ated under Artacle 25(c). we recommend

the removal of the cap on the high court bein8

A dhlosrrc lht onh dut ,r!.not.s rostitutonalrntron ol erbr. nt polrucrl pl rti.t c.Fibl. of.r lhplny dcrro<rzq in (l
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subsection immediately after

subsection (4)-
(5) The determination of the appeal

under sub- section (4) by the High

Court shall be final.

the'final court"

Section 82. Scrutiny

ofvotes

30. Section 82 of the principal Act is

amended by insertinB the followinE

subsection immediately after

subsection (3) -
{4) An electron court may extend a

scrutiny of votes beyond the pollang

stations or aaeas mentioned in the

pleadings.

This as rn order

This is in order31. The princapalAct as amended by

inserting the followinS new section

immediately after section 82 -

82A" (U The Commrssion shall

en5ure access to information

including any technology used in

the electrons in accordance with
the Constitutron, the Data

Protection Act and the lndependent

Electoral and Eoundaraes

Commission Act.

{2) Where a request for access to
informatron is made for the
purposes of a court order for

scrutiny of votes, the Commission
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a.) rn the case of a presidential

election, within three days of
the date of the request; and

b.) in the case of any other elective
positaon, wrthrn seven days of
the date of the request.

(3) The Commission shall not

charSe fees where the rnformation

requested is provided in softcopy

format.

{4) Where rnformataon requested rs

to be provided in hardcopy format,

the Commission may charge a

prescrabed fee for the provisron of
the information and the fee shall

not exceed the actualcosts of
making copaes of such rnformation

and rf applicable, supplying them to
the applicant.

32. Section 85A of the pnncrpal Act

is amended -
a.) in subsection (1) by deletrng

the words "on matters of law

onlY"; and

b.) by inserting the followinS

subsection immedaately aft er

This rs on orderSection 85A.

Appeals to the

Court ofAppeal

1) An appeal from the
HrSh Court rn an electron
petition concerning
membership of the
National Assembly, Senate

or the office of county
governor shall

lae to the Court of Appeal

on matters of law only

I

I

I
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shall be-

(2) An appeal under

subsection (1) shallact as

a 5tay of the certifrcate of
the
election court certifyrng

the results of an election
until the appeal is heard

and

determrned

W: www.cmd_kenya.orE

subsection i2)-

(3) The determination of the appeal

under sectaon {2) by the Court of

Appeal shall be frnal.

Section 87. Report

of Court on

electoral

malpractices

33. The princapalAct is amended bY

ansertinS the following new sub-

part immediately after 5ection 87'

Evoluotlon ol eledorol ptoccss

87A. (1) Ihe Commissron shall,

pursuant to Article 88{4)(h) of the

Constitution and within one year of

a general election, facilrtate

evaluatron of the electoral process.

(2) An evaluatron under subsectton

(1) shall include-

a.) a review of the legal framework

under which the general

elections were conducted;

b.) an audrt of the Regi5ter of
Voters used during the

election;

This proposal rs rn order
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c.) a revrellbfuhff{ctad.(arqd.rg

d.) a review of the voting

procedures on election day;

e.) a review of the vote counting
procedures on electron day;

f.) a review of the elections

information and

communication technology

deployed in the conduct of the
generalelections;

g.) a revrew of the human resource

deployed for the conduct of the
general electrons;

h.) a review of the existrng

elections disputes resolutron

mechanrsms; and

i.) a review ofthe cost of
conductrng the general

elections including the
procurement of the necessarY

Soods and services.

878. A report on the evaluation of
the electoral process undertaken rn

accordance with sectron 874 shall

be publrshed rn the Gozelte and

elections:
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submitted to Parlrament

Sincerely,

6rt
Frankline Mukwanja

ErecLrtrve Director.
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Clausc Provision
Proposed
Amendment

,lustificrtion for the
.{ m end men t

Clause 2 -
Definition of
" Nomination "

Clause 3 - Voter
Registration
(Section 5(3A))

Clause 4

Inspection of the
\/oter Rcgistcr
(Section 6( I ))

Insert nen
a mend men t
Presidential
Election Timelines
(Section lf(2Xb))

"nomination"
nreans lhc l)rocess
th rough s hich a

political partl'
elects or selects its
candidates for
elections."

"(3.{) .{ person
rr ho registers as a
voter d u ring the
period wh en

registration of
voters is suspen<led
for the pu rposes of
a b1'-election shall
not be eligible to
contest in the
electoral a rea
affected b.r., the b1-
election."

"(l) The
Commission shall
cause the Register
of Voters to be
opened for
inspection br'
mem bers of the
pu blic at all times."

"(b) thc dav or
da1's for the
registration of
candidates firr the
presidential
election."

,.\rnend to:
" !iom in ation
means the process
th rough n'hich a

i political partl'
elects or selects its

. candidates for
elections,
conducted in a
trnnsparent.
democratic, and
verifiable manner."

Ensures clarit)' and
prevenls
manipulation of
parq'nominations.
This aligns w'ith
Article 9l of the
Constitution. rvhich
requires prrlitical
panies to uphold
democratic
principles

;\mend to: "(JA) A
person rr ho
regislers as a voter
d uring the period
* hen registration
of voters is
suspended for thc
p u rposes of a b1'-
election shall not be
eligible to con tcst
u n less the1, had
initiated
registralion before
the suspension

eriod. "
Anrend to: "( I ) The
Commission shall
cause the Register
of Voters to be

opened for
inspection b1'

m em bers of the
pu blic at all times
and p rovide un
on line platform for
accessibilitr'. "

, Arnend to: "(b) the
da1' or da1's for the
registration of
candidates for the
presidential
election. rvhich

, shall not be less
than 30 day s before
the election date. "

Prevents u n fair
disenfranchisement
ol citizens * hose
registration p rocess
rr as pending befbre
suspension. Ensures
equal political
rights under
.{rticle 38 of the
Constitution.

Enhances

transparencl'and
accessibiliS.
Reduces voter
suppression and

aligns * ith digital
advancements in
election
management.

Ensures adcquate
time for
verification and
dispute resolution.
Reduces chances of
last-m in u te
d isq u alifica tions
and legal battles.



I nsert nery

amendment
Qualifications for
E,lection (Section
22(l )(b))

"(b) holds- (i) in
the case of a

ilIem ber of
Parliament, a

degree from a
university
recognized in
Kenva. "

Clause 23

Election
Technologl'and
Procurement
(Section 4{({A))

"({A) In procuring
the tech nologl , the
Commission shall
ensu re that- (i)
intcllcctual

Amend to: "(.lA) In
procu ring the
tech nologl'. the
Commission shall
ensu re (hat- (i)

Amendment u nder
Clause 16 -
Approval of
Indcpendent
Candidates'
Sym bols (Scction
32( r ))

"(lB)
Notwithstand ing
thc provisions
u nder sub section
(l ) A coalition
political par(r'
shall, u ithin
fourteen da1's of
registration, submit
to the Commission
a copl of the
coalition political
parfu-'s nomination
rules certified by
the Registrar of
Political Pa rties. "

"(l) An
independent
candidate shall
su bm it the s1'm bol
the ca nd idate
in tends to use

du ring an election
to the Comnrission
at least hryent"v-one

da.r-s bcfore
nomination dar'."

Amend to: "(lB) A
coalition political
party shall, within
fou rteen days of
registration, submit
to the Commission
a copl' of the
coalition political
partv's nomination
ru les. rvhich shall
be subject to pu blic
scrutiny and
certified by the
Registrar of
Political Parties."

Arnend to: "(l)An
indcpcndent
candidate shall
submit the sl'mbol
the candidate
inlends to use

d uring an election
lo the Commission
at lcast th irt)' da! s

before nomination
day, and the
Commission shall
pu blish all
approved s1'm bols
in a public

ister. "

Removes
discriminatorl'
academic barriers
rvhile ensuring
leadersh ip
com petencl . Aligns
u ith Wambui & l0
others v Speaker of
the National
Assem bl1' case that
declared the degree

req u irernent
unconstitut ional.

Enhances

lransparencl and
accountabilit).
Reduces
manipulation in
coalition
agreements that
rnal'disenfranchise
mem bers.

Prevents confusion
and d uplication of
s.vm bols. E.nsures

clea r
differentiation
betrveen candidates
Enhances votcr
clarity during
elections.

Ensures secu rir-v-

and reliabilitt' of
election technologl
Prevents voler
fraud and svstem

r

Clause l.l -
Political Pa rg'
Nomination Rules
(Section 27( I B))

Amcnd to: "(b)
holds- (i) in the
case of a llcm ber
of Parliamcnt, at
least a post-
seconda r1'
qualification
relevant to
gol ernance or
lcad ers h ip. "



propert)' rights to
the technologl'rest
in thc
Com m ission. "

intellectual
propertv rights to
the technologl r'est
in the Com mission I

( ii) the election
technologl shall
u ndergo an
independen t a udit
before
deplol ment."

manipulation.
A ligns rr ith best

international
electoral practices.

I nsert nen'
amendment
Scrutinl of Yotes
(Section 82(.1))

"(.1) An election
cou rt ma!' ertend a

scru tin )' of votes
be1'ond the polling
stations or areas
mentioncd in the
pleadings. "

Amend to: "(t) An
election cou rt ma!'
extcnd a scrutiny of
l'otes bet'ond the
polling stations or
areas mentioned in
the pleadings if
there is prima facie
evidence of
irregu larities or
fra ud. "

Prevents
unnecessarl'delays
in election
petitions. Ensures

scrutinl rem ains
u ithin reasonable
limits. Balances
judicial efliciency'
n ith electoral
integritl .
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MEMORANDA

From : Electoral Law and Gorremance lnstltute for Afrlca (ELGIA)

To : The Clerk of the Natlonalfusembly

Date : l5th April, 2025

RE : The Electlons (Amendment) (No. 2) Blll, (Senate Blll No.29 of 2024)

o The Departmental Committee on Justice, Legal Affairs (JLAC). as established pursuant

to National Assembly Standing Order No. 216, has invited the ELGIA to submit

memoranda/comments on or before l5'hApril. 2025. on the Bills introduced from the
Senate. This is in line with Article 118(l)(b) of the Constitution and the Standing Order
number 127(3) of the National Assembly which requires Parliament to facilitate public
participation and other critical stakeholders' involvement in the legislative and other
business of Parliament and its committees.

O Electoral Law and Governance lnstitute for Africa (ELGIA), is a continental organization.

headquartered in Nairobi, Kenya. workinS to strenSthen and consolidate constitutional
democracy. good governance. and electoral processes in African dialogue. electoral
reforms. and advocacy. ELGIA collaborates with continental and sub-regional

organizations such as the African Union, East African Community (EAC). Southern Africa

Development Community (SADC) and ECOWAS. The institution aims to strenSthen

governance and political institutions through technical assistance. capacity building.
advocacy and research.

a ELGIA has developed this memorandum to outline the key considerations that will
inform the Committee on the proposed amendments to the Elections (Amendment) Bill,

2024.

The Memoranda Context

o The Bill seeks to amend the Elections Act to give effect to some of the recommendations
and views of the public that were submitted during the National Dialogue Discourse on

the issues of Electoral Justices and Related Matterst Outstanding Constitutional Matters;

Fidelity to Political Parties/ Coalitions and the law on multiparty Democracy amonS

others. One of the objectives of the amendment is to clean up the Act by providing for

llPage

Background



ELGIA%

Proposed
Amendment Clauses

Remark and Commentt

Clause 20 of the Bill

The Bill proposes to
amend the Act by
inserting Section 38A
of the Act to enable
the Commission to
appoint a place or
places as a polling
station or polling
stations for each

electoral area.

It provides that
Elections shall not be

conducted in a place

other than a place
gazetted as a polling
station under the
above provision

Section 38A already
exists in the principal Act
thus the new Section

would be Section 388 of
the principal Act.

The Bill should be

aligned with the
definition of a Polllng
Station under Section 2
of the principal Act with
regards to vehicles or
vessels set aside for
casting of votes.
The proposed
Subsection 38A (2) of
the Bill contradicts
Section 2 ofthe Principal
Act due to the use of
preposition 'or' in the
definition of a polling
station. lt outrightly
excludes other

a ln cognisance that such

measures have been

deployed in other
jurisdiction like Canada,
Aurtralia and South Africa
where mobile polling
stations are often set up in
vehicles to reach remote
communities and
indigenous reserves, we
propose for more clarity in
the relevant statutes

governing elections.

Such clarity will enable the
Electoral Management
Bodies in developing
specific and subsequent
guidelines and regulations.

ELGIA propose the
Subsection to read 'No
Election shall be conducted
or held in an ungazetted
polling station' This will
also align it to the proposal
under Clause 2 of the
Elections Offences
(Amendment) Bill.

o

a

Clause 22 of
the Bill

a

The Bill proposes

to amend the
principal Act by
deleting 5ection
39 and
substituting with
the new Section

39 1 to streamline
the
determination

a Due to the electoral
responsibilities listed
under Section 39(4), (5)

and (B) of the Bill. and
the fact that the Word
'Commission' has

multiple meanings
within the Act. the Bill
needs to be clear
who/what the
'Commission' as used in
Subsections4and5of
the Bill mean. This will

a This will provide clarity as

it is under other sub-

Sections 1,2,3 and 6

covering other elections. ln
this sections it is clear what
the word Commission
mean Further to this. it will
allow better
implementation of Article
138(3)(c) of the
Constitution. Read the
findinss of the Supreme
Court in the 2022

2lPage

the procedures for the delimitation of Electoral Units. ln supporting some of the
proposed amendments, EL6IA raises some issues with some of the proposals.

Remarks and comments

Observation/ Proposals

o

o

a
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ELGIA

F x Odhiambo O'tvuor

t
and declaration
of Results.

restore clarity in
Presidential elections.
ln a presidential
election. different
statutory roles are a

signed to different
officials within the
Commission. For
instance, the Presiding
Officer, Constituency
Returning Officer and
National Returning
Officer/ Chair of the
Commission have
respective roles. The Bill
should provide clearly
these respective
responsibilities under
Section 39 (l)(4) instead
of using the general
word Commission.

a

Presidential Petitition
where the Court found that
the Chairperton cannot
exclude any member or
members of the
Commission in con
the responsibi/ities
thereunder. ln this case and
for lack of clarity the then
chairperson interpreted the
word Commission
hereunder to mean the
chairperson in exclusion of
other members of the
Commission and gazetted
himself for the
responsibility.

Clause 25 of
the bill

a Following the
declaration of section 45
of the Elections Act and
section 27 of the County
Governments Act as

unconstitutional. section
27 of the County
Governments Act was
amended to set out new
grounds for recall of
MCAs which are clear
and objective. The
proposed grounds for
recall of members of
parliament do not
provide an objective
assessment of conduct
that makes an MP
amenable to recall.

a It is proposed to harmonise
the grounds for recall of
members of county
assembly with those of
members of parliament.
ln the alternative, we
propose the revision of the
proposed grounds of recall
to provide an obiective
assessment of conduct
which enables an electorate
to recall their member of
parliament.

a

a

3lPage
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The Architects Alliance (TAA) is a professional body representing architects in Kenya, advocating ) L lut/ t s

for policies and legislative frameworks that promote transparency, accountability, and inclusivitl'- t t '
in governance. This memorandum provides an analysis of The Elections (Amendment) (No. 2) Bill,

2024, highlighting key clauses, proposing amendments based on global best practices, and offering
additional recommendations to align the Bill with international standards.

The Elections (Amendment) (No. 2) Bill, 2024, seeks to amend the Elections Act, 2011, to improve
the electoral process, address gaps in voter re8istration, candidate nomination, and election

dispute resolution, and enhance transparency in the use of election technology.

Table of Specific Clauses and Recommendations

I

Clause
Current
Provislon

Propored
Amendment

Justification

Section
2

Redefines
" nomination"
and introduces
"registration of
a candidate."

Ensu re that the
def inition of
"registration of a

candidate" explicitly
includes compliance
with Chapter Six of
the Constitution on

leadership and

integrity.

AliSns with
constitutional
requirements
for ethical
leadership and
promotes
accountability.

Section

6

Allows the
Register of
Voters to be

Require the
Commission to
provide onllne

Enhances

transparency
and

n

\

)l
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Clause

inspected at all

times, with
exceptions
before
elections.

access to the
Register of Voters
for public

inspection, ensuring
data protection and
privacy compliance.

accessibility
while
safeguarding
voter
information,
fo llowing
Esto n ia's

model.

Section
33A

Requires
publication of
political pa rty
and
independent
candidates in

the Ga zette.

Mandate the
publication of
candidate lists on

a public online
portal in add ition to
the Gazette.

lncreases

accessibility
and ensures
the public can

easily verify
candidate
information.

Section

38A

Requires
polling stations
to be Bazetted
three months
before
elections.

Require the
Commission to
provide a mapping
tool for polling
stations accessible

online and via

mobile a pplications

Add resses

election
technology
procurement
but lacks

specific
safeguards.

lnclude a

requirement that
election technology
suppliers
undergo independe
nt audits for
compliance with
international
cybersecurity
standards.

Prevents

vulnerabilities
in election
technology, as

seen in

Germany and
Canada.

Current
Provision

Proposed
Amendment

Justification

lmproves
voter
pa rticipation
by making
polling station
locations
easily
accessible, as

practiced in

South Korea.

Sectio n

44
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Clause

Current
Provision

Proposed
Amend me nt

Justification

Mandates
evaluation of
the electoral
process within
one year of a

ge nera I

election.

Require the
Commission to
esta blish a pu blic

consultation
process as part of
the evaluation,
involving civil
society, media, and
professional bodies
like TAA.

Pro motes
inclusivity and

enSures
diverse
perspectives

are considered
in evaluating
elections.

Additional Recommendations Based on Global Best Practices
1. Capacity Building for Election Officials
. Global Practice: ln countries like Ghana and Denmark, election officials undergo regular training on

electoral laws, technology, and dispute resolution.
. Recommendation: Mandate annual ca pacity-bu ilding programs for election officials to ensure they

are well-equipped to manage the electoral process effectively.
2. Gender and Minority Representation
. Global Practice: Rwanda mandates gender quotas in political representation, ensuring inclusivity in

governance.
. Recommendation: Amend the Bill to include provisions for gender and minority representation in the

nomination and registration of candidates, ensuring compliance with Article 27 of the Constitution.
3. Election Technology Transparency
. Global Practice: ln lndia, election technology is subjected to public and third-party audits to ensure

transparency.
. Recommendation: Require the Commission to conduct public demonstrations of election technology

and provide stakeholders with access to audit reports.
4. Dispute Resolution Mechanisms
. Global Practice: ln New Zealand, specialized election tribunals handle disputes efficiently.
. Recommendation: Establish a dedicated Election Dispute Tribunal under the lndependent Electoral

and Boundaries Commission (IEBC) to expedite the resolution of election -related disputes.

Conclusion
The Elections (Amendment) (No. 2) Bill, 2024, presents an opportunity to strengthen Kenya's

electoral framework. By adopting the recommendations outlined above, the Bill can align with
global best practices, promote transparency, and enhance public confidence in the electoral
process. The Architects Alliance (TAA) urges Parliament to consider these amendments in the
interest of good governance and democratic accountability.

Section

87A

I

It
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Signed,

Arch. Sylvia Kasanga

For and on behalf of the Architects Alliance
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