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Foreword by the Auditor General

I am pleased to publish and publicize this performance audit report which examines the
Enforcement of Environmental Laws in Kenya by the National Environmental Management
Authority. tvly Office carried out the audit under the mandate conferred to me by the public Audit
Act, 2015. Section 36 (1) of the Act mandates the Office of the Auditor-General: to assess the
economy, efficiency and effectiveness with which public money has been expensed. Further, Article
229 of the Constitution requires the Auditor- General to confirm whether or not public money has
been applied laMully and in an effective manner.

Performance audits together with financial and continuous audits form the three pillar audit
assurance framework that I have established to give focus to the varied and wide scope of the audit
work done by my Office. The framework is intended to provide a high level of assurance to
stakeholders that public resources are not only correctly disbursed, recorded and accounted for, but
that the use of the resources results in positive impacts on the lives of all Kenyans. The main goal of
our performance audits is to ensure effective use of public resources and promote delivery to
Kenyans of public services of outstanding quality.

The audit has an environmental conservation perspective given the importance of complying with
Environmental Laws for sustainable development. Our environmental performance audits examine
compliance with environmental policies and obligations, laws, regulations and standards, and
whether the resources are managed in an environmentally sustainable manner. They may also
examine the integration of social, economic and environmental concerns in public and other
programs and activities. I am hopeful corrective action will be taken in line with our
recommendations in the report. The recommendations will contribute towards the realization of the
provisions of Articles 42,69,70 and 71 of Chapter Four of our Constitution, which calls for better
management of the environment for the benefit of all Kenyans.

The report shall be tabled in Parliament in accordance with article 229 (7) of the Constitution. I have
as provided in Section 30 of the Public Audit Act, submitted the original copy of the report to the
Cabinet Secretary for Finance to remit to Parliament as required of him under Section 31 (1) of the
Act, ln addition, I have remitted copies of the report to the Cabinet Secretary and to the Principal
Secretary, Ministry of Environment, Natural Resources and RegionalAuthorities.

FCPA Edward R.O. Ouko, CBS

AUDITOR.GENERAL

18 April,2016



List of Abbreviations

CDE

EA

EIA

EIUCA

INTOSAI

KFS

KWS

NEMA

NEP

OAG

UNEP

WRMA

WSB

- County Director of Environment
- Environmental Audit
- Environmental lmpact Assessment
- Environmental lManagement and Coordination Act
- lnternational Organization of Supreme Audit institutions
- Kenya Forest Service
- Kenya Wildlife Service
- National Environment Management Authority
- National Environment Policy
- Office of the Auditor General, Kenya
- United Nations Environmental Program
- Water Resources Management Authority
- Water Service Boards
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Glossary of Terms
The following definitions apply for purposes of this report:

Authority: Means the National Environment Management Authority.

Compliance: The full implementation of requirements. Compliance occurs when the

requiremenls as spelt out in EMCA (1999) and its regulations are met.

Controlled Audit: Environmental audit conducted by NEMA inspectors on regulated facilities

(usuaily high risk facilities) to ascertain the level of compliance with the concerned EMCA

regulations.

Enforcement: The set of actions taken by NEMA to achieve compliance within the regulated

community.

Envlronmental inspector: Any officer of NEMA duly qualified and appointed in accordance

with Sectiom 117 ol EMCA (1999t.

lncident: an undesired, unplanned and uncontrolled occurrence or event which causes or may

result in significant environmental damage and which is within NEMA's areas of responsibility.

lnspection: An organized examination usually undertaken by environmental inspectors to

monitor compliance within the regulated community.

Lead agency: Any government institution (Ministry, Department, Parastatal, State Corporation

or Csunty gorernment) ifl w+*6h any law vests funetions of csntrol or milnagernenl of any

element of the environment or natural resources.

ilegotiated compliance: An approach in which NEMA negotiates with the regulated

community to come up with the most appropriate standard for compliance incase the entity is

not capable of achieving the stipulated requirements under EMCA and its regulations.

Regulated community: Any owner or operator of an activity for which the requirements of

EMCA and rits regulatrons apply
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Executive Summary
Background to the Audit

The Auditor General undertook a performance audit on the enforcement of environmental laws in
Kenya by the National Environment Management Authority (NEMA) as sound environmental
governance through effective enforcement of laws is a necessity for the country in pursuit of socio-
economic development.

Further, there have been public concerns in the media about unregulated quarrying
activities, poor waste management, pollution of water bodies and unregulated sand
harvesting. The concerns arise from weak enforcement of environmental laws in Kenya.

The number of gazetted environmental regulations and guidelines has been rising over
the years yet no significant change has been noted in the environmental problems they
are meant to address. Currently, NEMA has gazetted 7 regulations and several
guidelines under Environmental Management and Coordination Act (EMCA). Despite this,
pollution, over exploitation of natural resources, poor waste management, deforestation
and human induced land degradation still remain rampant environmental challenges in
the country.

Because of these concerns, the Auditor-General undertook a performance audit to
assess the effectiveness of NEMA in enforcing the laws noting that NEMA is the principal
government agent in enforcement.

Objective, Scope and Methodology
The purpose of the audit was to assess the measures put in place by NEMA to enforce
EMCA and its regulations and sought to assess whetherthese measures are effective in
ensuring compliance with EMCA and its regulations.

The auditcovered a period of fourfinancial years from July,2010 to June, 2014.Data
were collected through interviewing concerned actors, reviewing documents and direct
observations (including taking photographs).

Summary of Findings

Supervision and Coordination activities carried out by NEMA are not
effective in ensuring compliance

lnterviews with NEMA staff, review of enforcement records and physical verifications
revealed that supervision and coordination activities carried out by NEMA's Enforcement
Section and County Offices are not effective in ensuring compliance with set
environmental laws.
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I Although NEMA is mandated under Section 9(2Xa) of EMCA to coordinate the

environmental activities of various tead agencies, NEMA is not firm in undertaking its

supervision role. For example NEMA has not been able to bring the concerned

gove'nment lead agencies to compliance with EMCA (solid waste management)

iegulations as wett ,i euCn (Water Quality) regulation. NEMA has been lenient while

environmental harm continues as evidenced by the poor state of solid waste

management and water pollution across the country

ln addition, while section g(2xi) of EMCA mandates NEMA to monitor activities to ensure

that compliance rs attained. NEMA does not also appear to be active in following up on

enfo.cement actrons issued during compliance monitoring. Only gross violations are

followed up while the rest are assumed to have imolemented the enforcement

recommendations. As a result, compliance is never achieved and the environment

cont nues to be degraded as most entities only implement the recommendations partially'

Enforcement of EMCA is further hampered by NEMA's weak enforcement

policy and challenges emanating from the law

Enfcrcenent of EMCA regulations is curtailed by a weak enforcement policy on one hand

and :hrallenges of clarity and harmonization of the law on the other'

Being an important source of reference for NEMA offrcers to guide enforcement

activities, the enforcement policy should be comprehensive. ln contrast, the policy

focuses more cn prosecution and fails to adequately address the other methods of

enforcement like issuance of improvement orders, restoration/stop orders, site warnings,

warnlng letters and caution

Further, enforcement of EMCA can only be effective in an environment with functioning

legal instruments in which related sectoral laws are harmonised. However, the audit

revea[ed that EMCA is not harmonized with other sectoral environmental laws like the

water Act (2002), Forest Act (2005) and the wildlife (Management and conservation) Act

(20r3) leading to duplication of roies and confusion in application. The lack of harmony

in law was attributed to inadequate multisectoral consultation during design of the laws.

ln addition, EMCA and its regulations should have clear, precise, unambiguous and

consisterrt requirements for them to be enforceable. But it emerged from the audit that

some of EMCA regulations have unclear provisions that can lead to either

misrn,terrretation or application of personal judgement during application For example,

EM3A lists some of the activities for which environmental impacl assessment (ElA) is required

in a general manner leaving room lor personal ludgement. This partly explains why

EM;A (Envirormental Assessment/ Environmental Atrdit) regulations of 2003 remains

urie i,rI the nrosl vrolated regulation in tlre uuurttt'y

I
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NEMA's Prosecution of Environmental Crimes Faced with lnvestigation
and Personnel Challenges
Prosecution should be punitive enough if its aim is to deter instances of non-compliance
within the regulated community. For NEMA to achieve this, cases should be backed by
watertight evidence and presented to court in a convincing manner to ensure that
violations attract deterrent penalties.

According to NEMA's Enforcement and Prosecution policy, prosecution of environmental
crimes should not be commenced by NEMA unless it is satisfied that there is sufficient,
admissible and reliable evidence that the offence has been committed and that there is a
realistic prospect of conviction,

Although an analysis of NEMA's criminal case records showed that prosecuted crimes
has been declining over the years from 2011112 to 2013114, it was revealed that there
were delays in gathering and collecting evidence. For example identified cases are
forwarded to the police for investigation. They however take too long to perform
investigations.

Again, in order to gather appropriate and relevant evidence, the scene of crime needs to
be secured in a timely manner and exhibits taken as delay may lead to interference and
tampering with the scene resulting in cases being lost. CDE's complained that getting
assistance from Police in a timely manner is a big challenge.

Some cases have been lost due to lack of sufficient evidence while others ended up with
non-punitive penalties. Analysis of NEMA's criminal case records showed that only 40%
of all cases prosecuted during the period 2011t12-2013t14 were successfully completed
while another 41o/o is still pending before the court as environmental damage continues.
9% of the cases were either acquittedidismissed or withdrawn while another To/o and 3%
did not go past warrant of arrest being issued and first mentioning respectively.

lnterviews with NEMA staff revealed that most environmental violators receive low
penalties compared to what is provided in EMCA and its regulations. This may have led
to increased instances of violations since the regulated community can easily get away
with environmental crimes. Besides, the non-punitive penalties awarded to violators may
have a negative impact on compliance as the regulated community might find non-
compliance less expensive compared with benefits from violations.

lneffectiveness in Records Management and lnformation sharing
A guiding principle of records management is to ensure that information is available
when and where needed, in an organized and efficient manner, and in a well maintained
environment.

During the audit, the team inspected NEMA's files and databases maintained both
manually and electronically at the headquarters and selected County offices. lt was
revealed that files and records are not well maintained. For example, scrutiny of an

21
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electronic database intended to capture inspections activities and incidents at

headquartars revealed that the records were incomplete and had not been up dated for

some tlme. At the same time it was revealed that information available in manual files for

inspection and incidents had information gaps when compared with the electronic

counterParts.

At the CDE Naircbi offices for example, it was revealed that reports and documents like

warning letters, restoration orders, imp'ovement orders and acknowledgment notes are

toosely filed into files without indexing and therefore prone to damage, malicious

destruction or accident or may be corrupted without users notice. Retrieving information

is also difficult as the manual files are nct indexed'

Further, curing field verifications the team witnessed the officers issuing various orders

to projecl developers. However, it was noticed that the orders were in form of loose

papers rrrhich are issued without control, accountability and responsibility for their

issuance. Cases were witnessed where developers informed the officers that they had

previously been issued with the same order by other officers doing the rounds. As such

the developers had more than one copy of the order which were issued by different

officers at different times. The problem was attributed to the fact that the various orders

are not designed in the form of control,ed and accountable documents. Neither are they

pre-numbered.

Conqlusion
From the findings of the audit it is clear that the measures put in place to enforce EMCA,

i:s regulations and guidelines are not effective in ensuring compliance' The enforcement

of compliance with EMCA, its subsidiary regrulations and guidelines is faced with a

number of problems limiting NEMA's ability to deliver on its mandate:

o NEMA's supervision activities are characterised by leniency on government

instrtutions, misplaced priorities in compliance monitorrng and inadequate follow-up

on recommendations/conditions all leading to laxity in compliance from the regulated

community.
o lnterrelated environmental sectoral laws are not harmonized with EMCA hindering its

application. Besides, EMCA's provisions on EIA requirements are too general leading

to confusion and NEMA lacks a comprehensive policy to guide its enforcement

activities.
o NTEMA's prosecution of environmental crimes Coes not deter future non-compliance

given that NEMA lacks the capacity to investigate crimes and gather sufficient and

reliable evidence, which can attract punitive penalties'

r f,rnforcement rccords are not prorerly managed as tncomplete records and loose

filing in non-indexed files is the no'm making retrieval of information difficult.

. NEIt,!A has been lenrent whr'e environmentai harm coniinues as evidenced by

the poor state of solid waste managenrent arrcl water pollutiorr across the

country. Further, it wculd appear'rom cur findings that NEMA has consistently been

x
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turning a blind eye to glaring urban environmental violations and omissions
witnessed throughout our audit,

Recommendations
The Auditor General made the following recommendations to improve enforcement of
environmental laws:

'l
Supervision and Coordination
To improve supervision and coordination, NEMA, through the Department of
Compliance, Enforcement and Field Operations should establish mechanisms to
ensure inflexibility when enforcing EMCA and its regulations on Lead Agencies and
other Government departments

To improve on compliance monitoring:
- The Department of compliance, Enforcement and Field operations may

consider establishing a clear guideline for following up with violators to verify
that they return to compliance within the shortest time possible.

- NEMA should consider reducing the emphasis on revenue as a basis for
performance evaluation of County Directorates

a

ii) Legal framework challenges
o To strengthen the enforcement policy, NEMA may consider revising the

enforcement and prosecution policy to address all methods of enforcement
available.

o To minimise instances of overlapping mandates, the Ministry of Environment,
Water and Natural Resources may consider undertaking a review of sectoral laws,
which should also involve consultation with the affected Lead Agencies.

. To resolve ambiguity in certain EIA provisions, NEMA should review the EIA/EA
regulations to ensure that activities for which EIA is required are clear, precise and
unambiguous.

iii) Prosecution challenges
r To improve on efficiency of prosecution, NEMA may consider establishing a clear

and effective working relationship with other Government departments like the
National Police Service at the county level so as to enable easy coordination of
activities.

o To improve on evidence gathering, NEIUA should establish and implement
guidelines to aid evidence gathering and investigations so as to improve on
quantity, quality and timeliness of evidence and investigations to be used in
prosecution.

iv) lneffectiveness in records management
. To improve records management, NEMA, through the Department of Compliance,

Enforcement and Field Operations should come up with mechanisms to ensure
regular and timely updating of records, proper filing and also control movement and
issuance of orders.

xl



Cnrpter 1

Background of the Audit

lErvironm3ntat taw is delined oy th: rlrtteo ntatiors cnvironment Prograrrilne (UNEPI as a body of lswrnat contains elements

to contro huma^ inpact on ihe e.,,irort,ent and public health. Environmental laws can be regulative in nature, e g. setting

maximun levels ol allowabte polll:ion :r rsquiring licenses/pernrits [0, certain activities, or preventive in nature seeking t0

assess p rsslcle lnrpacts ue'ore proiectr are execrtcd'

1

lntroduction

This report :ontains the findings and other relevant information of a performance audit

conducted by the office of the Auditor General on enforcement of Environment Management

and Coordination Act (EMCA), its regulations and guidelines by the National Environment

Management AuthoritY (N E tvlA)

Kerya,s pursuit for socio-economic development necessitates the need for sound environmental

gor.rn.n.a, through effective enforcement of available environmental laws1. Similarly, Agenda

il (adop:ed in the United Nations Conference on Environment and Development, 1992)

recognizes environmental laws as important instruments for achieving sustainable development'

ElvlCA was enacted in 1999 to provide for environmental management in the country and

harmonize the various sectoral issues touching on environment into one legal framework'

Enforcement o{ EMCA is undertaken by NEMA created under Section 7 of the same Act.

Enforcement entails such actions taken to ensure compliance and is usually aimed at achieving

the following:
. Change of behaviour of the violator and deterrence of future non-compliance;

o Restoration of the harm caused by ensuring that remedial action is taken to protect the

ervironment;
r Securing compliance with a reguiatory regime; and

r Preventing, stopping or restrrcting the activity'

Motivation for the Audit

The following factors motivated the Auditor General to undertake the audtt'

. There have been concerns about weak enforcement of environmental laws in Kenya' For

example, there have been public concerns in the media about unregulated quarrying

activities, poor waste management, pollution of water bodies and unregulated sand

harvesting, According to the draft National Environment Policy (NEP), weak enforcement

cf envrronmental laws remains a major issue of concern tn Kenya's environment sector;

The nurnber of gazetted envircnmental reBulations has been rising over the years

1,et only mrnimal Changes are Lreitlg nOtiCed in the envirOnmental prublents they

are meant to adclress. Currently NEMA has gazetted eight (8) regulations under EMCA.

t,lEMA has also published a nurnber of guidelines as listed in Appendtx 1 L)esptte tnts'

I
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pollution, over exploitation of natural resources, poor waste management, deforestation
and human induced land degradation still remain rampant environmental challenges in the
country. There is therefore the need to undertake a performance audit to assess the
effectiveness of NEMA in enforcing the laws noting that NEMA is the principal government
agent in enforcement;

A clean and healthy environment is the right of every Kenyan as spelt out both in Article
42 of the Constitution of Kenya, 2010 and Section 3(1) of EMCA. This right requires
effective enforcement of the available environmental laws to ensure proper management
of the environment; and

The Kenya Vision 2030 development blue print aims to transform the country into a newly
industrialized, middle income country providing a high quality of life to all its citizens in a
clean and secure environment. Enforcement of environmental laws is therefore central in
the process of providing a high quality of life in a clean and secure environment.

The deterioration of the environment being of worldwide concern has also seen the United
Nations Environment Programme ( UNEP deliberate the importance of promoting the rule
of law related to sustainable development, and the Linkages on Environmental
conservation and the advancement of justice, governance and law for environmental
sustainability were discussed) at the " lst Africa Coltoquium on Environmental Rule
of Law - Towards strengthened Environmental Governance, Justice and Law,,

2



Cr,rpter 2

Design of the Audit

2.1

2.2

2.3

2.4

Objective of the Audit

The audit assessed whether the measures put in place by NEMA to enforce EMCA, its

regulations and implementation of the ,;uidelines are effective in ensuring compliance'

Specifically, we looked in to,

o Whether NEMA's sucervision and coordinatron activities ensure compliance with EMCA

and ts regulations;

o Whether there are legal challenges to enforce EMCA, its regulations and monitor the

implementation rssued guidelines;

o Whether NEMA's prosecution ol ervironmental crimes is effective in deterring

reoccurrence; and

. whether NEMA has adequate systems to manage enforcement records.

Scope of the Audit

The audit focused on the enforcement of EMCA, its regulations and guidelines with respect to

implementation by NEMA',s Enforcement and Field operations sections. verification of

enforcement activities was performed via site visits in selected urban areas as most of the

activities regulated by EMCA and its regulations are located in urban areas. Further, the audit

focused or the activities of NEh4A during the period between July, 2010 and June, 2014.

Methods Used to Gather Evidence

We conducted the audit in accordance with Performance Auditing Guidelines and the

lnternational Standards for Supreme Audit lnstitutions (lSSAls) as set by the lnternational

Organization of Supreme Audit lnstitutions (lNT0SAl) and audit policies and procedures

established by the Office of the Auditor'General (OAG)'

To understand and assess the performance of Enfo"cement ancl Field Operations sections in

enforcirg E6ICA and rts regulations, we used the methodology outlined in the table below:

Table 1: Nrlethcds used to gather e'Idence

Methodology Why thc methodologY
Llnderstanding o{ the audit arca

functions. activities and

n!.^.^qao(. l-lqleit. a19 5[6,,r16 iJ'1yr vv!JJvv

Appendix 2(a)

To understand the ma ndate, Background tnformation,

activities. functions, processes

J

lnformatlon obtained

I o understand the oPeratiotts u

NEMA's enforcenent section and
ll - ^ ^['ig uuullty ull UYJ

finterviews

Dccuments revieur
I strate 3y, fundirg, budgets, rules,



regulations and procedures in
providing compliance and
enforcement to EMCA and its
regulations

and problems from sources
listed in Appendix 2 (b)

Physical

Observation
To verify enforcement of
compliance with EIVCA and its
regulations

The leve I of compliance with
the various conditions on the
ground listed in Appendix 2 (c)

2.5

Assessment Criteria

Our main assessment criteria were obtained from:
i) For supervision and coordination, that; Enforcement Section and NEMA county offices

undertake supervision and coordination of regulated activities in accordance with
NEMA's statutory mandate ouflined in section g(2)(a,i) of EMCA(1999)

ii) For legal framework challenges, that; EMCA and its regulations have clear provisions, is
harmonized with sectoral environmental laws and that NEMA has a comprehensive
policy to guide its enforcement of the same

iii) For prosecution of environmental crimes, that; NEMA undertakes prosecution of
environmental crimes in a way that deters future violations

iv) For records management, that; enforcement information is available when and where it
is needed, in an organized and efficient manner, and in a well maintained environment.

4



Gn.pter 3

Description of the Audit Area

Administrative system for the Enforcement of EMCA and its Regulations

The cons:itution of Kenya,2010, Article 69 obligates the state to protect the environment

through sustainabre management practices geared towards safeguarding the citizens' right to a3.1

.,o
J. Z.

33

3.4

35

36

clean and healthY environment.

The responsibility of supervision, coordination and management of the environment is vested on

NEMA, which is esiablished under section 7 0f the EMCA and mandated in section 9 .to

exercise supervision and coordination over all matters relating to the environment and to be the

principal nstrument of the government in the implementation of all policies relating to the

environment.'

NEMA is therefore charged with the responsibility of enforcing EMCA's provisions as well as

other sr,,bsidiary legislation gazetted uncler EMCA. NEMA is a state corporation in the Ministry of

Environment water and Natural Resources responsible for issuing and enforcing standards,

guidelines and regulations on environmental management in the country'

NEMA envis ons "to be a world-class Environmental Authority that ensures a clean and healthy

environrnent for all." As such NEMA's mission is to "safeguard the quality of the environment

through coordination, research, facilitation and enforcement. while encouraging responsible

individual, corporate and collective participation towards sustainable development'"

since i:s estabtishment in 2002, NEMA has spearheaded the development and gazettement of

the following regulations:

i Envircnmental lmpact Assessment and Audit (EIA/EA) regulations of 2003

ii V/ater Quality regulations of 2000

iii. Weste Management regulations of 2006

rv, Bicdiversity and benefit sharing regulations of 2006

v. Fossil fuel emtsstons regulations of 2006

vt

vii

viii

Controlled substances 2007

lveilands, River Banks, Lake shore and sea Shore management regulations of 2009

lloise regulations of 2009

Enforcanert of EMCA and its regulations is undertaken by the Enforcement and Field

Operalrons sections, whiotr tall under the Department of Complianoc, Enforcement and Field

Ocerations

The strategic objective of the departnent is to ensurs compliance with envircrrmental legislation

and poli,:res in order to mairriain a cleiln, healthy and sustainable environ,gnl The deoartment

is thus mandated to perform regulatory functions including:

5
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o Monitoring and inspection of activities to ensure that regulations, standards and
guidelines requirements as well as license or permit conditions are adhered to;o ldentifying projects and programs, plans and policies for which environmental audit or
environmental monitoring must be conducted under EMCA;

. Taking appropriate enforcement actions in case of non-compliance;
o Ensuring that ElAs and EAs are conducted to guide development activities; ando lnitiating and evolving procedures and safeguards for the prevention and remedy of

environmental accidents as well as promoting cleaner production technologies.

Methods used to Enforce EMCA and its Regutations

3.8 Enforcement tools used by NEMA include:
lnspection: Undertaken by environmental inspectors to determine compliance status and detect
violations among the regulated community and take appropriate enforcement actions. Given the
high number of regulated activities and limited resources, NEMA uses a risk based approach in
which activities are categorized into high, medium and low risk based on their potential and
actual impact on the environment, impact on NEMA's resources and public concern. Only high
risk activities are considered for planned inspections while medium and low risk activities are
mainly monitored through environmental auditing (submitted to NEMA annually) incident
management or other routine inspections.

3.9 ln cases where violations are detected, the following tools are used to restore compliance:
a) Restoration orders: lssued by NEMA to a violator of environmental law requiring him to do

any or all of the following:
- Restore the environment as near as it may be to the state it was before the violating

action.

- Compensate people whose environment or livelihood has been harmed by the action
which is the subject of the order.

- Pay for the costs incurred by an authorized person or organization in restoration of
the environment.

b) lmprovement orders: issued by NEMA to improve on certain aspects of a project to ensure
compliance.

c) Cancellation of licenses: A written document issued to the violator to stop the activity in
cases where the license conditions are not adhered to. lt can also be issued when the
impacts of the activity on the environment and human health turns out to be severe.

3.10 !nvestigations: Used to establish facts and relevant evidence about certain
occurrence/incidents in relation to environmental crime. Based on the nature of evidence
gathered, NEMA can prosecute the violator in instance where compliance can only be achieved
through legal action. Otherwise, NE[/A can also issue improvement or restoration order to
compel violators to comply.

Organizational Structu re

Both the Enforcement and Field Operations sections are headed by a Deputy Director reporting
to the Director in charge of Compliance, Enforcement and Field Operations. The Enforcement

6
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Section is further divided into 4 units of; lnspectorate, Environmental Audit (EA), Prosecution

and lncidents The Field operations Section consists of several county offices across the

country. The Organograrn of the sections is illustrated in Fig' 1

Figue 1: Organization Structure of lhe Department of Compliance, Enforcement and Field operations2

lnciderts
Unit

Source: NEMA's procedures file (File: NEMA/1300/07)

Functions of Various Units of Enforcement and Field Operations Sections

The functiOns of the various un ts in the Sections are discussed below:

. lnspectorate Unit: Carries out inspections:o determine compliance status and detect violations

among tte regulated comnunity. The unit carries out both scheduted inspections for high

risk adtivrties as well as reactive inspections in response to incidents or issues identified in

EIA and EA rePorts.

Environrnental Audit (EA) Unit Receives and reviews EA reports and classifies activities

under EMCA (ElAiEA) regulations of 2003. After the review, the unit issues improvement

orders and compliance letters (acknowledges contpliance). The unit also carries out

controllerj audits to determrne compliance status of acttvities

a

a

a

lncidents Unit: Deals with management of environmental incidents. The unit receives

rncident rnformation from:he public ard classifies them according to risk. The unit also

carries out inspections to gather information to guide their enforcernent actions in

managing the incidents.

prosecution unit: The uni: comprises of NEMA's gazetted prosecutors and police officers
..1 , , rrErr^ L _. !F. l-ta..^..! t1a!!r^ Cnr,,inn Th,' ,.,,; i,trractinrto< :nrl takpC lenalSeUUIIUUU tU l\tr,lvl,'l lJy (lrU lloLrUllcll I urruu vwr trvv r'' r'r'vv!'YE - ' e

action against environmen:al virlations.

1

Direct cr, ComPlian ce, Enforcement

and Field operations

Deputy Director, Field OperationsDeputy Director, Enforcement

lhief Enforcement officer Ccunty Director of
Environment

Prosecution
Unit

EA

Unit
lnspectorate
Unit

7 T- e cui.rent gtrategic plan i201 3 2018 ) hae a comprehensi,/() or! ano.qram nf the rr0anization as rllustrated in appendix 3



3.13

' County Environment Offices: Represents NEMA at the county level. performs both
compliance and enforcement functions of NEMA within the county.

other Key Actors in Enforcement of EMCA and its Regulations
Enforcement of EMCA falls within the jurisdiction of various institutions including:

3.14

a) Environment and Lands Court
The Environment and Lands Court is created under Section 4 of the Environment and Lands
Act, 2011. The core business of the court is litigation of "disputes relating to the environment
and the use and occupation of, and title to, land" as provided for in Articl e 162 (2) (b) of the
Constitution.

3.15 The court has the same status as that of the high court, but also has an appellant power to
review judgments of subordinate courts. The court mainly deals with civil cases initiated either
by individuals or NEMA.

3.16 According to the Act, the court has powers to hear and determine disputes as follows those:
a) relating to environmental planning and protection, climate issues, land use planning,

title, tenure, boundaries, rates, rents, valuations, mining, minerals and other natural
resources;

b) relating to compulsory acquisition of land;
c) relating to land administration and management;
d) relating to public, private and community land and contracts, choses in action or other

instruments granting any enforceable interests inland; and
e) any other dispute relating to environment and land.

b) National Environment Tribunal
3.17 Sustainable development dictates that environmental conservation should not compromise

economic development. Hence, the National Environment Tribunal is created under Section 125
of EMCA to provide an avenue for the regulated community to make an appeal should they be
denied a license by NEMA or feel aggrieved by NEMA's enforcement actions imposed on their
activities.

c) Magistrate Courts

3.18 Prosecution forms a significant component of NEMA's enforcement actions. As such, NEMA
works with the magistrate courts to prosecute environmental crimes.

d) Kenya Wildlife Service (KWS)

3.19 Kenya Wildlife Service is a state corporation in the Ministry of Environment, Water and Natural
Resources established under Section 6 of Wildlife (Conservation and Management) Act, 2013 to
conserve and manage wildlife in Kenya, and to enforce related laws and regulations.

8
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3.24
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3.26

sections 51 and 52 0f EMCA, alrows NEMA to work with relevant iead agencies in the

developnent and enforcement of regulations and standards concerning conservation of

biodiversity brth in-srtu and ex-situ.

e) Kenya Forest Services (KFS)

Kenya Forest Services is a state corporation established under Section 3 of the Forest Act,

2005 and is mandated with the conservation, development and sustainable management of

forest resources. NEMA works in collaboration with KFS to enforce regulations and standards

affecting forest resources.

f) Water Resources Management Authority (WRMA)

WRUIA is an authority established under Section 7(1)of the Water Act, 2002 and mandated with

management of water resources in Kenya under section 8 of the Act. NEMA works in

collaboration with WRMA to enforce regulations and standards relating to water issues'

g) National Land Commission (HLC)

NLC is c-eated by Article 57 of the constitution of Kenya, and is mandated with ensuring

sustainable management of State land for future generations. NEMA works with NLC to enforce

EMCA, ts regulations and gui(elines where land issues are involved'

h) Water Services Boards (WSB)

WSB is established under. Section 51 of Water Act, 2002 and is mandated with efficient and

economical provision of water services under Section 53 of the Act' WSB develops

infrastructure for drinking and waste water management. Hence wsB is an important

stakehc,lder rn the implementa:ron of ElvlCA (Water Quality) regulations'

i) County Governments

The constitution of Kenya provides for a devolve system of governance and creates county

Governments in Ar:icle 176 to bring services closer to the people. Functions such as waste

management and control of air and norse pollution are devolved under the Fourth Schedule of

the constitution, Hence County governments are key stakeholders in enforcement of EMCA and

its regulatiotrs.

j) The National Pollce service

The Naticnal police Service is created in Article 243 of the Constitution and is charged with

maintaining law and order. Since NEMA does not have the powers of arrest, NEMA has been

cooperating with the police to arrest and prosecute environmental law violators.

Funding for the DePartment

Ihe departrnent is funded through budgetary allocatton process of the National Treasury. During

the period between Financial years 2010/11 and 2013/14, the department of Compliance,

Enfurcemenl and Field operations expcnditures on operations and admtnlstratton exhlblted an

increasing rrend as shown in Table 2. The department's expenditure iirc:"eased frcnt Kshs.

1/ 456,780 rn 2010/11 Ksh 104,950,291 in 2013/14'

J.t I
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Table 2: Expenditure for the department of Compliance and Enforcement

2010m 20nn2 2012n3 2013n4
Compliance and

Enforcement

16,681,036 37,431,522 25,038,304 30,591,059

Field Operations 775,750 113,250 47,378,139 74,359,232
Totals 17,456,796 37,544,772 72,416,442 104,950291
Source: Analysis of NEMA records

3.28 The department generates revenue through issuance of licenses from so[rces illustrated in
Figure 2. The funds generated by the department are deposited in the Exchequer Account at the
National Treasury.

Figure 2: Department of Compliance, Enforcement and Field Operations Revenue Collection Basket

Source: Analysis of NEMA'S record

3.29 Within NEMA, licencing is performed by the Compliance section. Thus it is the Compliance
Section that generates revenue for NEMA. However, the Enforcement Section is the one that
ensures that the licencing conditions are complied with before the licences are issued and also
follow up to ensure compliance with licensing conditions,

3.30 According to available records, the revenue collected from the various sources increased by
84% between2010111 and 2013/14 as shown in the Table 3. lnterviews with the staff revealed

10



that the financial reports are prepared tn the format developed by the National Treasury

Therefore a breakdown of revenues below the department level may not be available.

Table 3: Revenue of Compliance and Enforcement Department

2013/74 h.Item DescriPtion 2OtO/11 (l(sh. 2Olr/12 (I(sh. 2Ot2/13 (I<sh.)

EIA registration fee 'i 
"931.207 1o.530,389 15.847.650 17,460,820

W-ater qualiry 4t ,432,31I 30,953,100 49,367,7N 55,462,298

Llsuid & solid waste 12476,690 9.833,"OO tl.571.463 14.442,370

Biodiversitv l40,oo0 595,OOO 245,000 369,932

Ozone depleting
substances 179,500 2l9,OOO 802250 3 I O,121

Noise pc,lfutlcn 21.164.449 22"991.428 22.707.295 9,989,226

EIA project report
income 182,856,135 232,584,122 216,601,508 392.148,330

Total 266,18O,292 3O7,706,539 317,142,866 49O,O83,O98

Source: Analpis of NEIvtA reccrds

Process DescriPtion

3 3.1 ln ts bid to enforce EMCA its regulations and guidelines, the Enforcement Section in

collabora:ion with Field Operations Section performs several functions including inspection of

facilities, management of environmental incidents and enforcement of environmental crimes.

The procedures for carrying out these functions are as discussed below.

a) lnspectbn
3.32 NEMA urdertakes both planned and unplanned (in case of incidents) inspections. lnspections

are carried out by NEMA gazetted inspectors, who visit regulated activities to monitor their level

of compl anle and take appropriate enforcement actions where violations are detected. The

pmcedure for planned inspections begins with the preparation of inspection schedule followed

by constitution of an inspection leam which then establishes the purpose and scope of the

inspection. As part of the background study, the team previews facility files available at NEMA

and reviews the existing inspection checklist to align it with the findings of the preview. The

team then prepares inspection plan and organizes for the necessary togistics to cornplete the

work. The inspection plan rs execrtted by visiting the facilities in question Once the inspection

is complated the team prepares a feedback report and undertakes appropriate enforcement

actions. ln oase the team is denred access into the facility a warning letter is issued to the

facility. F. detailed inspection p,rocess is presented in Appendix 4.

b) lncident management

3.:i3 ln the event of an incidcnt, lhe public informs NEtr4A's lncident l-lnit either through verbal or

written conmunication The rncident is then ackncwledged, regrstered, classified into etther

l^igh medrum or low risk anrl norle ot response tden:tfied incidents within NEMA's ttratrdate ai'e

either forwarded to the Sourty Drrectcrs of Environ,nent (CDEs) or the lnspectorate Unit for

aclion while those outside NEMA's mandate are forurarded to the relevant lead agencies. Class

A (higl. riskl incidents are ma nly managed at the headquarters while Class B t'moderate risk1, C

(nn nor risk) and D (iirtle ris'r) are fcrwarded io cllEs for action.

11



334 The officers charged with the responsibility of managing the incidents (CDEs/inspectorate)
undertakes site visits and prepares a report of action (RoA) which is then submitted to the
incidents unit for further reclassification of incidents, in some instances, and entry into the
incidents register. The lncidents Unit then undertakes enforcement actions based on ROA and
enter the status of the incident in the register. The unit submits quarterly incidents report to the
Chief Enforcement Officer. A flow chart illustration of the incident management process is
provided in Appendix 5.

c) Enforcement of environmental crimes
3.35 NE[IA'S enforcement of environmental crimes is driven by either incident occurrence or breach

of license conditions. The responsible officer (inspectorate) investigates the crime and
considers enforcements response in accordance with NEMA'S enforcement and prosecution
policy. Enforcement can either take the form of improvement orders, restoration orders, stop
orders, prosecution, caution, warning letter or site warning as illustrated in Appendix 6. Where
restoration/stop order is issued, future monitoring of compliance is undertaken to ensure that
the conditions are adhered to. ln case of prosecution, the prosecutors collect further evidence
and compile a case file which is then presented to compliance and enforcement committee in
consultation with the legal office at NEMA. The prosecutor is then given the go ahead to file the
case in court. The offender is then summoned to appear in court or issued with a warrant of
arrest.

12
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Audit Findings

NEMA enfcrces EMCA and its regllations through inspections, incidents management and

environmental auditing, whic:t together provide an avenue for compliance monitorrng and

reporting. NEIIA also enforces EMOA and its regulations through prosecution in instances

where compliance can only be achieved through legal means. lnterviews and records availed for

audit revealed that NEMA recei'red and reviewed environmental audits, conducted controlled

environmental audits on facilities, undertook inspections, managed environmental incidents and

prosecuted environmental crimes during the years 2010111-2013114'

However, the audit revealed that these activities aside, improvements in compliance with EMCA

and its regulations was still hindered due to a number of reasons as discussed below.

Supervision and Coordination activities are not effective in ensuring

compliance

NEi\4A is mandated under section 9(1) of EMCA (1999) to exercise general supervision and

coordination cver all matters relating to environment. As the supervisor and coordinator, NEMA

is rnandated to perform various functions outlined in Section 9(2) of EMCA, two of which touch

directly on enforcement: i e. coordination of environmental management activities being

undertaker by the lead agencies and monitoring of compliance to identify and correct

violations. However, coordination and supervision activities carried out by NEMA are not

effective as discussed below:

i. NEMA is not firm in supervising government institutions

NEuA is mandated to co-ordi,rate the various environmental management activities being

undertaken by the lead agencles and promote the integration of errvir()lrrlterttai considerations

into developrnent policies, ptans, programmes and activities as provided for in Section 9(2Xa)'

wh,le section g(2xa) of EMCA grves NEMA the power to supervise and coordinate the various

environmental management act vities being undertaken by lead agencies, NEMA is not firm in

discharging this role. Out of the 17 government facilities verified during the audit, only 2 were

fully compliant while 6 were non-crmpliant and the remaining 9 were partially compliant' ln

comparison, l1 out of the 37 private facilities were fully compliant while 14 were non-compliant.

NEMA is ilerrble on the government inslitrrtions, which often cite resource constraints as an

excuse fo.not complying as discussed rn the sub-sections (a) and (b). lnterviews with NEMA

officers revealerl that attemots to prosecute County Governments over poor management of the

desrgnated waste cisposal sites ended in out uI uuurt settlements taking the form of ncgotiated

compliance, which ls never fully conplied with

j_1



4.6 Of great concern was enforcement of EMCA (waste management) and (Water euality)
regulations of 2006. Compliance with these regulations has not been achieved as poorly
managed designated solid waste dumpsites and pollution of water bodies by waste water,
sewerage discharges, sewer bursts and poorly treated waste water were common occurrence as
discussed below.

4.7
a) Enforcement of EMCA (Waste Management) regulations
During the audit, we visited 5 County Government designated dumpsites and none met NEMA's
minimum requirements for management of solid waste disposal sites3. All the sites were not
properly fenced and manned at the gate. Waste was not also properly managed in all the sites
as haphazard dumping was observed. For example, at Kachok dumpsite in Kisumu, the fence
was broken down and the gate was not manned. The site looked overwhelmed and waste was
spilling over to the nearby road and the sports stadium. Waste burning as well as flowing of
leachate to the storm drains was observed with livestock feeding on the waste.

4.8 lnterviews with NEMA officers revealed that the town clerk was prosecuted in 2010 and the
court ruled that the site be moved to an alternative location but this has not been done.
Similarly, the Rosterman dumpsite in Kakamega was not fenced though there was someone
manning the site. There was uncontrolled dumping with waste dumped at the edge of the road.
[/edical waste was also observed at the site. Gioto dumpsite in Nakuru was also not fenced and
manned. There was uncontrolled dumping at the site. Besides, pigs were observed feeding on
the leachate.

Picture 1: Kachok Dumpsite in Kisumu

Notice the dilapidated fence allowing waste to spill over to the storm drain and the adjacent road. Also notice leachate flowing into
the storm drain.

3 NEMA minimum requiremenls for the management of solid waste disposal sites include: securing the site with functional fence, provide entry and exit gates
which should be manned; provideaccess routes within the site; provrde a weighbridge; segregation of waste at the site; compacting of waste; and provide
mechanrsms for controlling fires within the site.
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oicture 2: Gbto Dumpsite in Naklru

Notice pigs feedirg on the waste and leachate

b) Enforcement of EitEA (Water Quality)regulations

During the audit, the team visited I government operated waste water treatment facilities. Only

1 was fully compliant while the rest were partially compliant. At Nakuru Water Services and

Sewerage Company (NAWASSCO) treatment ptant located in Lake Nakuru National Park, the

storm water filth retention point was not functioning. The treatment plant was also not fenced

hinderin3 any maintenance activity and also allowing wild animals to graze and drink the

sewage, tnterviews revealed that NEMA, KWS and WRMA have been following the case but

NAWASSCO cited resource constraints as a challenge. Nevertheless, NAWASSCO had a

current environmental audit and an effluent discharge license from NEMA despite the risk posed

by this plant to the wildlife and the pollution of Lake Nakuru.

Similarly, the Limuru sewerage treatment plant was not properly maintained. The plant's

capacity was exceeded and waste is only partially treated before discharging to the nearby

river. NEMA prosecuted the operator, but they opted for an out of court settlement atter which

they paid fo. an effluent d;scharge license, but did not proceed with the application for the

license. There was no indicatron of NEMA following on the case after receiving the payment and

it appeared I ke NEMA was oniv interested in the revenue generated from license fee'

i5



Picture 3: NAWASSCO waste water Treatment plant in L. Nakuru National park

The retention point is broken down and there is no dislodging of waste from storm water. There is also
mixing of storm waterwith sewage

4.11 On the positive note, we observed an example of adherence to conditions set out in an
improvement order issued by NEMA to Kodiaga Prisons waste water treatment plant. To solve
the problem of effluent discharge to the environment, the facility has developed a biogas
digester to manage part of human waste while the remaining is naturally treated through a
compartment of 4 oxidation ponds. The treated effluent is used for irrigation on farms within the
facility before being released to River Saka. However, the facility had not submitted an
environmental audit to NEMA and did not also have an effluent discharge license for the plant.
Further, the facility had not conducted an EIA for the biogas digester.

4.12 ln comparison, private companies' effluent treatment plants were well maintained and the
required compliance documents were in place. Kibos Sugar Company, for instance, had a
modern waste water treatment plant where waste water is recycled and reused in the facility.
The facility had a current Effluent Discharge Licence (EDL) and an environmental audit and had
won the 2013 environmental award of the East African Lake Region in Cleaner production.
Compliance was also noted at Leather lndustries of Kenya in Thika among others.

4.13 NEMA's leniency on government institutions may be attributed to lack of political good will to
address environmental problems. Besides, some government institutions (county governments)
feel that NEMA is unnecessarily bulldozing them in complying with the solid waste management
regulations.

ii. Despite evidence of compliance monitoring, there is lapse in follow.up on enforcement
recommendations issued during inspections

NEIVA is mandated to monitor and assess activities, including activities being carried out by
lead agencies, in order to ensure that the environment is not degraded by such activities,

4,14

16



415

416

A 1'7+ t,i

environmentat objecttves a-e adhereo to ancj adequate early warning 0n impending

envtronmentai emergencies is g,/en as provrded for in section 9(2)(i)

Given the nrgh number of regurated activities and limited resources, NEMA uses a risk based

app.oach in which activities are categorized into high, medium and low risk based on their

potential and actual irnpa,:t or the environment, impact on NEMA's resources and public

concern Cnly high risk actvities are considered for planned inspections while rnedium and low

,isk activi:ies are mainly noritored through environmental auditing (submitted to NEMA

annually), nc dent management or other routine inspections.

Hovrever, lron the scrutiny of the records availed, there was no evidence to show that NEMA is

vigilant in lndertaking follow-up to ensure that the recommendations and/or conditions specified

in the licences, improvemen: orders and restoration orders are implemented A review of the

records reveated that NEMA. follows up on cases of gross violation or emergencies like the

breakdowr of sewerage trunk line but does minimal routine follow-up for other cases, for

example r,r,he'e EIA licences have been issued.

Further, a review of inspection records provided at the county offices visited revealed that

inspectrons carried out were rnore focused on activities with high potential for NEMA's revenue

generatior and not envi.onnrental impact as should be the case. Efforts were mainly directed

towards nev/ developmert a:tivities with no EIA licenses (building constructions) as

demonstrated in Figure 3. Brirging new developments to compliance means acquiring EIA

license hence generatrng revenue for NEMA. While it is NEMA policy that CDEs should monitor

at least ZDo/o oI EIA licensed activities to ensure their adherence to the license conditions and

alsc averl possible envrronmental impact. monitoring of EIA licenced facilitier; was much low

conpared to efforts directed tovtards new development activities.

Figure 3: lnspection activities in serected countY offices during the period July, 2013 - June, 2014

L_-
Scurce CAG analysls sf I'lEI\4A inspect on rec'ords



4.18

4.19

As a result, compliance with the affected regulations is never achieved as the regulated
community only partially implement the license conditions and/or order recommendations
because of perceived notion of inadequate follow up. out of the 39 facilities that had either been
issued with a license, an improvement or restoration order during the period July 2013 to June
2014 verified during the audit, only 11 were fully compliant while 20 were partially compliant .

The remaining 8 were non-compliant. ln Kisumu most petrol stations did not have the relevant
compliance documents on site despite NEMA's previous visits. lnstances of license conditions
not being adhered to were also observed. For instance, a visit to Mitunguu in Meru revealed that
an EIA license issued to lt/eru Stone Miners Limited was transferred to a company named ERS
without NEMA's knowledge. ERS had completed mining on the licensed parcel of land and had
moved to a new parcel in a riparian reserve without NEMA's knowledge. Most of the waste
transportation vehicles we observed in Nairobi and Nakuru had expired licenses and did not
have waste transportation tracking document as required by the registration or licencing rules.

There were also instances of facilities not implementing the recommendations ouflined in the
improvement and restoration orders. For example, Kagunduini slaughter slab in Nyeri had been
advised to construct a pit to drain their waste water in 7 days instead of discharging it into the
neighbouring plot but our visit one month later revealed that they had not consiructed the pit
and were still discharging waste water in the neighbouring plot. Similarly, a mall construction in
Limuru was issued with a stop order since they had not submitted an EIA to NEMA, but the team
found construction ongoing when visiting the site despite the stop order.

Picture 4: Quarrying Activity in tvlitunguu, Meru

Notice the threat caused by the quarry to the adjacent River Thingithu. Dumping of debris is done on the
riparian reserve.

Scrutiny of NE[/A's procedure file revealed that the office only recognizes follow-up in case a
restoration or stop order was issued. Again, NEIvIA's enforcement and prosecution policy does
not have any provision forfollow up on compliance actions, lt was also not clear as to whether

4.20
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4.22

4.23

4.24

the ircenses r"equire to be followed up on except for EIA licences. Further, it was revealed that

cDEs are given revenue targets on which they were evaluated as part of the annual

performance arPraisal.

NEN,,lA officers also complained about the lack of critical monitoring equipment such as mobile

laboratory tools and personal safety equipment (capable of monitoring air, water and soil

quality), limited number of enforcement staff and vehicles, and of inspection resistance and

insecurity challenges from facilities and individuals all hindering compliance rnonitoring. NEMA

relies on rflF,MA's laboratory for water quality analysis, but this sometlmes delays the

monitoring prccess. For example, there was an incident where a river was polluted and NEMA

submitted samples for analysis to Government Chemist which took 8 months to get the results'

The officers also complained about the lrmited number of vehicles and office computers at the

county offices. Resistance to inspection and insecurity is common in slum areas where

residents may deny officers access to certain areas'

Enforcement hampered by challenges emanating from the legal lramework

Agenda 21 ladopted during the 1992 UN conference on sustainable developrnent) emphasizes

the need for developing and rmplementing integrated, enforceable and effective laws and

regulations. lt also stresses the neeC for developing workable programmes to enforoe

compliance w th the existing laws, regulations and standards.

i. NEMA,s enforcement policy focuses more on prosecution, despite it being the last resort in

enforcement, and ignores other methods of enforcement

For NEMA s enforcement and prosecution policy to be effective it would be expected to consider

all aspects of enforcement, lt was noted from the review of NEMA's enforcement and

prosecution policy thar NEMA applies internationally accepted enforcement principles including:

proportionality, consistency, transparency and targeting' The policy, hou€ver' focuses on

prosecution and fails to adequately address the other methods of enforcement like issuance of

irprrrr.nt orders, restoration/stop orders, site warnings, warning letters and caution'

Ordinarily prrsecution comes as the last resort in enforcement after all other methods of

enforcement have been exhausted The policy does not also provide any criteria for decision

making when applying the o$er enforcement methods except for prosecution'

As a result, the office lacks a clear guideline on the other methods of enforcement The

weakness can be attributed to the design of the policy, which overlooked the consideration of

the other methods.

ii. Sectoral Environmental Laws are not harmonized with EMCA (1999) Making it Difficult to

lmplement EMCA and its regulations

Functioning tegal instrunrenls are necessary conditions lnterviews with NElvlA offtcers revealed

that EMCA is not harmonized with related sectoral environmental laws, which make enforcement

of EtvlCA and its regulations difficult
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4.26 The audit team reviewed some of the laws to ascertain these allegations. lt emerged that the
laws are unharmonized and have conflicting provisions. For example, EMCA mandates NEMA to
supervise utilization of genetic resources and as such Section 9 of EMCA (Biodiversity and
Benefit Sharing) regulations (2009) mandates NEMA to grant access permits for any person
intending to access genetic resources in Kenya. However, this same mandate is granted to
KWS which issues wildlife activity use license under Section 79 of Wildlife Conservation and
Management Act (2013) and KFS which grants license for utilization of forest resources under
Section 52 of Forest Act (2005).

4.27 Similarly, Section 75(1-2) of EMCA (1999) mandates NEMA to license effluent discharges, but
this mandate is also given to WRMA under Section 25(1)(c) of the Water Act (2002) which
mandates WRMA to issue permits for "the discharge of a pollutant into any water resource".
Further, EMCA mandates NEMA to regulate waste management in the country, As such NEMA
has developed and gazetted waste management regulations which outline how waste should be
handled within the country including license requirements. However, the Fourth Schedule of the
Constitution of Kenya mandates county governments to provide waste management services at
the county level and hence county governments are at liberty to come up with their own laws to
regulate waste management at the county level which might then overlap or conflict with EMCA
provisions.

4.28 A significant conflict from sectoral laws was noted in the provision for riparian width, which
ranged from a minimum of 6 metres as provided for in EMCA and Water Act, 2002 to a minimum
of 30 metres as provided for in the Survey Act, Z01Z.

4.29 As a result of the unharmonized laws, there has been overlap/duplication of roles from various
Lead Agencies, which does not only make enforcement of EMCA and its regulations difficult, but
also makes compliance confusing and expensive to the regulated community. The conflicting
provisions from different sectoral laws has also made application of EMCA and its regulations
difficult as was witnessed in an attempt to secure the riparian reserve of Nairobi rivers where it
was difficult to demolish structures within the reserve as well as relocate people and
businesses. The lack of harmony in the provisions could be attributed to lack of multi-sectoral
consultation during the design of laws.

iii. Some of the provisions in EMCA are unclear leading to confusion in application

4.30 Laws should have clear, precise, unambiguous and consistent requirements for them to be
enforceable.

We reviewed EMCA and its regulations to ascertain whether the requirements are clear and
unambiguous. lt was revealed that some of EMCA's EIA requirements are unclear, which can be
confusing in its application. For example, Parts V, Vl and Second Schedule of EMCA oufline the
policies, programmes, projects and activities for which an EIA must be undertaken in a

general manner, leaving roorn for application of subjective judgment on which
activities are exempted.

4.3L
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Further some activities are listed in the second Schedule in a general manner thus leaving room .

for subjective judgement. For exarnpte section 1 (a) talks of activities out of character with

sur.ouncirg, 7 (b-e) talks about agricultural activities in a general manner which leaves room for

subjective judgement by the implementing officer or the proponents.

An analysrs of civil cases revealed instances of prolects and activities commencing without an

EIA license with proponents claiming that the activities do not warrant an EIA. A review of the

1g EIA related civil cases, reported during the financial year 201212013, revealed that 39% had

filed civil cares against NEMA. to court for stopping their projects for operating without EIA

licences believing that they are not supposed to undertake an EIA study of the proposed

prcjects.

Further during the document review and field verifications we observed instances where proiect

proponents started projects without conducting an EIA as required.

The lack of clarity and ambiguity in EMCA and its regulations can be attributed to failure to

consider liner details while developing taws.

prosecution of Crimes Faced with lnvestigation and Personnel Challenges

prosecutirn should be punitive enough if its aim is to deter instances of non-compliance within

the regrrlated community. For NEVA to achieve this, cases should be backed by watertight

evidence ard presented to ccurt in a convincing manner to ensure that violations attract

deterrent peralties.

According tc NEMA's Errforcentent and Prosecution policy, prosecution of environmental crimes

should not be commenced by IIEMA unless it is satisfied that there is sufficient, admissible and

reliable evidence that the oftence has been committed and that there is a realistic prospect of

conviction.

Analysis of NEMA's criminal case records showed that prosecuted environmental crimes have

been declining overthe years from 59 cases in 2011t12to only 23 cases in2013114 as shown in

Table 4. However, Data for the financial year 2010/11 was not provided.

Table 4:Trend in crimes Proseculed turing the Period 2011112-2013114

Source: Analysis of NEMA prosecution records

2(0tt/12 20t2l13 2Al3/14 Total o/o

Finalized -).) 10 4 17 40

P before court 1l t9 18 4a 4t
9
7

DisrnissedlAc d,'\['ith<lra tr tl

W'arrant of arrest issued
I
8

5 I 10
o U 8

Mentioned 3 o o 3
116

3
loofotal 59 3-1 23

Athough the decline in number of cases during the period may indicate positive performance by

NEMA, irterviews revealed tlat NEMA has changed its strategy to focus more on compliance

I

I
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4.40

4.41

4.42

pr0motion instead of prosecution given the inherent challenges of prosecution. For example
identified cases are forwarded to the police for investigation. However, the police take too long
to perform searches. Again, in order to gather appropriate and relevant evidence, the scene of
crime needs to be secured in a timely manner and exhibits taken as delay may lead to
interference with the scene of crime.

lnterviews revealed that delays in gathering and collecting evidence by the police results in
interference with the scene of crime thus affecting the quality of evidence obtained. CDE,s
complained that getting assistance from Police in a timely manner is a big challenge.

We noted that NEMA has faced instances of lack of watertight evidence derailing its prosecution
efforts in the past. Some cases have been dropped due to lack of sufficient evidence while
others ended up with non-punitive penalties.

Analysis of NEMA's criminal case records showed that only 40o/o of all cases prosecuted during
the period 2011112-2013114 were successfully completed while another 41o/o is still pending
before the court as environmental damage continues. 9o/o of the cases were either
acquittedidismissed or withdrawn while another 7o/o ?nd 3% did not go past warrant of arrest
being issued and first mentioning respectively.

4.43 lnterviews with officers revealed that most environmental violators receive low penalties
compared to what is provided in EIi/CA and its regulations. This may lead to increased
instances of violations since the regulated community can easily get away with environmental
crimes. Besides, the non-punitive penalties awarded to violators may have a negative impact on
compliance as the regulated community might find non-compliance less expensive hence high
instances of violations.

4.44 NEMA officers attributed the lack of watertight evidence to hurried investigations driven by the
pressure to urgently restore compliance as well as non-availability of the necessary tools and
equipment. The officers interviewed stated that critical equipment for evidence capture and
analysis such as mobile laboratory (equipped with sampling and storage tools such as sampling
bottles, cooler boxes, freezers and augers for soil sampling) and personal safety equipment are
lacking.

4.45 Further, since NEMA prosecutors do not have the powers of arrest, NEMA has formed a police
unit comprising of 10 seconded administrative police officers. However, the police unit is based
at the head office and officers only go to the county offices if their service is sought for. This
problem is further complicated by the fact that the deployment of NEMA prosecutors at the
county offices is highly skewed. lnterviews revealed that more staff is needed in this area to
enable NEMA to perform effectively.

Region Number of Prosecutors
HQs/N airobi/Central 12

Table 5: Deployment of NEMA Prosecutors across the Country
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24

Source: AnalYsis of NEMA reco rds

Thrs explains why prosecution cf environmental crimes is only active in Nairobi_County as 69%

of the crimes prosecuted between 2011t12 and 2013/14 were from this County. Besides, NEMA

prosecutor slated that the regulated community's awareness of their absence on the ground

affected their comPliance.

Figure 4: Distrbution of Cases Proseculed during the Period 201 1112 -2013114 by County

I Homabay

r Kajiado

3 Kiambu

! Kilifi

r Kirin'yaga

u Kisurn u

I Machakos

f Mombasa

L Nairc,bi

!Nakuru

Source: Analysis of NEMA s prosecutir:n records

lneffectveness ln Records Managernent

A guiding principle of records management is to ensure that information is avarlable when and

where it is needed, in an organized and efficient manner, and in a well maintained environment.

D.rring the audit, we rnspected NElvlA's fries and databases maintarned both manually and

electroni,:allv at the headquarters anrl selected county offices. we observed that files and

records are maintalned in a haphazard manner. Scrutrny of an electronic daterbase irrtended to

capture nslections ac'i.rv!teu ald incitients at tiea<lquapl6vt.s rcvcaled that'ihe records were

rncomplete and had not Jp dated reguiarly For uxatliples. tttctdents forwardcC to CDEs were

captured as still ongoing at tle headquarters incidents register, whereas recorcis availed al the

county leve revealed tne same incidents had been concluded. At the same tinre it was revealed

t4



that information available in manual files for inspection and incidents had information gaps when
compared with the electronic counterparts.

4.49 At the CDE Nairobi offices, for example, it was revealed that reports and documents like
warning letters, restoration orders, improvement orders and acknowledgment notes are loosely
filed into files without any indexing and therefore can be prone to destruction by any malicious
person or by accident or may be corrupted without notice by the users. Retrieving information is
also difficult as the manual files are not indexed.

4.50 Further, during field verifications the team witnessed the officers issuing various orders to
project developers. However, it was noticed that the orders were in form of loose papers which
are issued without accountability and responsibility for their issuance. This may provide a
loophole for fraudulent activity. Cases were witnessed where developers informed the officers
that they had previously been issued with the same order by other officers doing the rounds. As
such the developers had more than one copy of the order which were issued by different officers
at different times. The problem is attributed to the fact that the various orders are designed not
in the form of controlled and accountable documents or pre-numbered.

4.51 During the audit, it was observed that retrieval of information from NEMA's records was
challenging. We were not able to obtain information on inspections, incidents management, EIA
monitoring, environmental audits and prosecution for the entire period under audit. Further,
uncontrolled issuance of orders results into confusion from the regulated community since they
are at times issued with multiple orders by different NEMA officers.

4.52 The poor management of records may be attributed to failure to consider authority,
responsibility and accountability elements when designing records management system.
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Cnapter 5

Conclusion

E'
J.L From the findings of the audit it is clear that the measures put in place to enforce EMCA' its

regula:ions and guidelines are not effective in ensuring compliance. The enforcement of

compliarnce with EMCA, ils subsidiary regulations and guidelines is faced with a number of

problens limiting NEMA's ability to deliver on its mandate:

. NEI*lA,s supervision activities are characterised by lenlency on government institutions,

misplaced priorities rn compliance monitoring and inadequate follow-up on

recommendationslconditions all leading to laxity in compliance from the regulated

comrmunity.

. ln:errelated environmental sectoral laws are not harmonized with EMCA hindering its

application. Besides, EMCA's provisions on EIA requirements are too general leading to

ccnfus on and NEMA lacks a comprehensive policy to guide its enforcement activities.

. NEMA's prosecution of environmental crimes does not deter future non-compliance given

that NEMA lacks the capacity to investigate crimes and gather sufficient and reliable

eviden:e, which can attract punitive penalties.

. Enforcament records are not properly managed as incomplete records and loose filing in

non'indexed files is the norm making retrieval of information difficult'

. NEMA has been lenient while environmental harm continues as evidenced by the

poor state of solid waste management and water pollution across the country.

Further, it would appear from our findings that NEMA has consistently been turning a blind

eye to glaring urban environrnental violations and omissions witnessed throughout our audit.

I

I
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trhapter 6

Recommendations

6'1 The following are the major recommendations made by the Auditor General for consideration to
improve on enforcement of environmental laws;

1) Addressing ineffectiveness in supervision and coordination
r To improve on NEMA's supervision of government institutions, NEMA, through the

Department of Compliance, Enforcement and Field Operations should establish mechanisms
to ensure inflexibility when enforcing EMCA and its regulations on Lead Agencies and other
Government departments

o To improve on compliance monitoring:
- The Department of Compliance, Enforcement and Field Operations may consider

establishing a clear guideline for following up with violators to verify that they return to
compliance within the shortest time possible and with no further violation of EMCA, its
regulations and guidelines.

- NEMA should consider reducing the emphasis on revenue as a basis for performance
evaluation of County Directorates.

2) Addressing legal framework challenges

' To strengthen the enforcement policy, NEMA may consider revising the enforcement and
prosecution policy to address the methods of enforcement.

' To minimise instances of overlapping mandates, the Ministry of Environment, Water and
Natural Resources may consider undertaking a review of sectoral laws, which should involve
the affected Lead Agencies.

' To resolve ambiguity in certain EIA provisions, NEMA should review the EIA/EA regulations
to ensure that activities for which EIA is required are clear, precise and unambiguous.

3) Addressing prosecution challenges

To improve on efficiency of prosecution, NEMA may consider establishing a clear and
effective working relationship with other Government departments like the National police
Service at the county level to enable easy coordination of activities.
To improve on evidence gathering, NEMA should establish and implement guidelines to aid
evidence gathering and investigations so as to improve on quantity, quality and timeliness of
evidence and investigations to be used in prosecution.

a

a
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4) Addressing ineffectiveness in records management

To improve records management, NEMA, through the Department of compriance, Enforcement and

Field operations should come up with mechanisns to ensure regular and timely updating of records,

proper filing and also control movement and issuance of orders.

Appendices

Appendix 1: Guidelines Published by NEMA

E-waste guidelines

Naticnal sand harvesting guidelines

Coastal zone pollution prevention and controlguidelines

N ational guideli nes for Strategic Environ mental Assessment (SEA)

Environmental lmpact Assessment (ElA) guidelines

Naticnal land use guidelnes

Clean Development Mechanism (CDM) guidelines

Asbestos guidelines

Appendix 2: Methods of gathering evidence

a) List of PeoPle lnterviewed

. Chief Compliance and Enforcement Officer (Head of Enforcement Section)-To get more

undershnding of the functions and operations of Enforcement section'

. Senior Enforcement Officer (head of Prosecution Unit) - To get understanding of

operations of the section.

. Selected County Direc:ors of Environmant- To obtain more understanding of enforcement

operatiorrs within Nairobi County'

o Stafi of the various units to gain understanding of their operations and activities.

b) Documents Reviewed

. Constl:ution of Kerrya - To obtain information on thc constitutional provisions on

enVrt'0rfi]efltal rights anJ their enforcement

. Environment Management and coordination Act (EMCA), 1999- To obtain

understanding of NEMA's mandate, functions and structures of its enforcement

o Various EMCA regulations- To understand their compliance and enforcement

requirements as a basis of the criteria for the activities of the various units

. NFMA Strategic ptan, 2013-2018- To obtain background information strategies,

structures, SWOT analvsis and key stakeholders

. NEMA annual work plans- To obiain information on enforcement activities; input,

outrut. outcomes anJ budgets

1)

2)

3)

4)

5)

6)

7)

8)
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NETUA procedures File- To obtain information on systems and procedures for
compliance, enforcement and quality control.
Activity files and reports- To understand the status of the activities of the various
units

Financial reports/budgets- To obtain information on the funding of activities

c) List of Sites Visited

a

a

o

County Name of the Facility Type of Activity

Kiambu 1 Kiamb u Water and Sewerage Company
Treatment Plant

Waste watertreatment

2 Building construction at Ruaka Estate Construction
3 Limuru Sewerage Treatment Plant Waste water treatment
4. Building construction at Limuru Construction
5. Kwabera Slaughterhouse in Limuru Slaughter house
6. Mall construction at Limuru Construction
7 Mitchelangelo recreation Centre Recreation facility
8 Top Rank Brewing Company Brewery
I Benver Estate Ltd, Juja Quarrying
10 Leather lndustries Kenya Ltd, Thika Tannery
11 Kang'oki Dump site, Thika Waste disposal

Kisumu 12 Kachok Dumpsite Waste disposal
13. KenolComplex Kisumu PekolStation
14 Petro Oil(K) PetrolStation
15. Gulf Petrol Station PetrolStation
16 Ujenzi quarries Ltd Stone crushing
17 Kodiaga Prisons Treatment Plant Waste water treatment
18 Kibos Sugar Company Sugar manufacturing

Kakamega 19 West Kenya Sugar Company Sugar manufacturing
20 Rosterman Dumpsite Waste disposal
21 Shirere waste water treatment plant Waste water treatment
22. Savona inn Guest House

23. Sigalagala Polytechnic Training lnstitution
Nakuru 24. NWASCO Park treatment plant Waste water treatment

25 Gioto Dumpsite Waste disposal
26 London Meat suppliers Slaughter house
27 RIVA Ravine petrol station PetrolStation
28 Karsan RamjiQuarry Stone Crushing

29 Waste transport vehicle registration

number KYU 961

Waste Transporters

30. Waste transport vehicle registration

number Kvtvl 039(ECO TRASH)

Waste Transporters
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County

Nairobi

Laikipia

Meru

).lame of the Facility

J11 Proprsed commercial development

JI, Prop rsed commercial deve lopment

Type of ActivitY

Construction

Construction

33 Proposed c0mrnercl al development Construction

34 Geeenville Park-CalYdis Enterprises Apartmenb

35. Taka Kenya RecYcling Itd- Dagoreti Waste Segregation

36 Resrdential develoPment bY -

Kangemi/Dagorsti

Construction

37 Bahati Health Centre Hospital

38 LabChem Chemical

39 Expo Plastics Limited Waste Recycling

40 I
I

I

l

I

Waste transport vehicle registration

number KTJ 514(ALLY BINS)

waste Transporters

41 Garbage dot com waste transPort

vehicle

Waste Transporters

42 Njiru Trunk line Waste Water Treatment

lsiolo 43 IWASCO - lsiolo Water and Sewerage

Conpany

Waste Water Treatment

44 NAWASCO- lrlanyuki Water and

sewerage ComPanY

Waste Water Treatment

45 Oil Libya petrol station Petrol station

Bakery

Proposed petrol station

construction

46. Mini Bakers Linrited

47 MENYA PetrolStation

Quarrying

Quarrying

HospitalNyeri

48 Meru Stone Miners Limited -

Mitunguu area

49 Meru Stone Mirlers Limited- Nku bu

area

50. Outspan HosPital

51. Nyeri PGH

52. Nyeri Protral.iurr office

53 Kagunduini Slaughter Slab

Hospital

Construction

i

Slaughter house

to
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Appendix 3: Organizational Structure from 2013.2018 Strategic Plan

Deputy Director
Finance &
Corporate
Sffategy

Director
Finance, HR
& Admin.

Deputy
Director HR
& Admin.

Board of Management

Chiei Intemal
Audit

Director
General

Chief Corporate
Communication
manager

Director
Environmcntal
Services

Director, Legal
Services

Director
Compliance,
Enforcement &
Field Operations

Deputy Director
Enforcement

Deputy Director
Compliance

Deputy Director
Field Operation

Deputy Director
Environmental
Planning &
Monitoring

DepuO
Dircctor
Ecosystems

Deputy
Director
Environmental
Awareness
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Appendir 4: Procedure for Carrying Out lnspection of Facilities

Prepare and coordrnate inspection schedule

lntroouce he team oncr on site

Feedback cport anc appropriate enforcement acton taken

START

Constitub an inspection team and identify a team leader

Establish the purpose and scope of the

inspection

Prev,Bw of he facifity file

Review existing checklist to in line with file
preview findings

Prepre an inspection plan

ldent'ty and obtain necessary inspection equipment and

mmplete workbook

Coordinate fansport for the inspection

team

Access to facility
Warning letter

Undertake targeted in spection

Give prelirinary findings to the sitelfacrlity

owner/operator

END
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Appendix 5: Procedure for Environmental lncident Management

NO

YES

,i

I

START

Receive the incident verbal of written

lncident is categorized, registered,

acknowledged and mode ofresponses
identified

Wihin NEMAs
Responsibility

Action Lead

Aoencv

lncident passed to DEO or

lnspectorate

Undertake site visit and prepare Report of

Action (RoA)

Receive, reclassify and enter the RoA into

incident reoister

Undertake enforcement action based on
RoA

Enter status in the incident register

Quarterly feedback RePort to

Chief Enforcement Off cer

END
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Appendix 6: Procedure for Enforcing Environmentat Crimes

Caution

Consult legat/CEOICtP

I

I

I

END

Restorat on

order/stoo rrder

Monitor conpliance

START

lnves$gate environmental crime arising from reported incidents
or breach of license conditions

Consider enfor:ement
response in accordance

wth the NEMA
prosecution and

enforcement policy

Prcsecution Warning

letter
Site warning

Collect evidence and compile case file

Present to compliance and
enforcement committee

File case in court

Make summons for offender to appear in

court
Arrest the offender and charge him/her in

court

1')
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Appendix 7: Management comments on issues raised

Supervision and Coordination activities carried out by NEMA are not effective in ensuring
cornpliance

Audit Finding Director General's Response OAG Comments 0n Response

lnterviews with NEIt/A staff, review of
enforcement records and physical

verifications revealed that supervision

and coordination activities carried out

by NElt/A's Enforcement Section and

County Offices are not effective in

ensuring compliance with set

environmental laws.

Although NETUA is mandated under

Section 9(2)(a) of EIt/CA to coordinate

the environmental activities of various

lead agencies, NEMA is not firm in

undertaking its supervision role. For

example, NEMA has not been able to

bring the concerned government lead

agencies to compliance with EMCA

(solid waste management) regulations

as well as EMCA (Water Quality)
regulation. NETVA has been lenient

while environmental harm continues

as evidenced by the poor state of solid

waste management and water

pollution across the country.

ln addition, while Section 9(2)(i) of

EMCA mandates NEMA to monitor

activities to ensure that compliance is

attained, NEMA does not also appear

to be active in following up on

enforcement actions issued during

compliance monitoring. 0nly gross

violations are followed up while the

rest are assumed to have

implemented the enforcement

The auditee has stressed on

the efforts they have made to

ensure enforcement of

compliance but has

acknowledged the challenges

they have faced from public

institutions especially based

on the premise that

government should not fight
government. Again, the

auditee has adduced to their
own limited capacity in terms

of resources and personnel.

Some causes of
u nsatisfactory performance

are operational and require

system reform and not

additional funds for
improvement to be realized
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'ecommenda:ions. As a result,
,:ompliance is never achieved and the
environrnent continues to be degraded
as most entities only implemert the
recommendations partialr y.

Enforcement of EMCA is further hampered by NEMA's weak enforcemcnt pol icy and challenges

I

I

emanating from the law

Enfo rcement cf EMCA .egulations is
curtailed by a weak enforcemert
policy on one hand and challenges of
clarity and harmonization of the law on
tl^e other.

Being an important source of
reference for N=MA officers to gurde
enforcement activities, the
enforcement policy sho.rld be

comprehensive ln contrast, the policy
frcuses more on prosecution and fails
to adequately address the cther
methods of erforcement like issuance
cf improvement orders,
rastoration/stop orders, site warnings,
warning letters and cau:ion

Further, enforcement of EMCA :an
orly be effective in an environment
vr'ith functioning legal instruments in

vvhich related sectoral laws are
nermonrsed. Fowever, the audit
reuealed that EIICA is rot harnorized
with other sec.oral environmental aws
ir<e the Water Act (2002), Forest e,ct
r2rl05) and the \!itdtife (Management
ard Conservaticr) Act (2013) leading
tc, duplication of roles and confusion in

The management has agreed
with the observation that there
appears to be some
inconsistencies and

duplications of responsibilities
between NEMA and other
go\ernment agencies. They
have however insisted that EIA
process is never based on
personal judgement as

Schedule ll and the EtA
regllations are clear on lhe
pro,ects that are supposed to
undertake EIA studies.

,I

I

Audit Finding Diractor General's Response OAt3 Comments 0n Response
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Audit Finding Director General's Response OAG Comments On Response

application. The lack of harmony in

law was attributed to inadequate

multisectoral consultation during

design of the laws.

ln addition, EMCA and its regulations

should have clear, precise,

unambiguous and consistent

requirements for them to be

enforceable. But it emerged from the

audit that some of EfUCA regulations

have unclear provisions that can lead

to either misinterpretation or

application of personal judgement

during application. For example, EMCA

lists some of the activities for which

environmental impact assessment (ElA)

is required in a general manner

leaving room for personal judgement.

This partly explains why EIvICA

(Environ mental Assessment/

Environmental Audit) regulations of

2003 remains one of the most violated

regulation in the country.

NEMA's Prosecution of Environmental Crimes was faced with lnvestigation Challenges

Prosecution should be punitive

enough if its aim is to deter instances

of non-compliance within the regulated

community. For NEMA to achieve this,

cases should be backed by watertight

evidence and presented to court in a

convincing manner to ensure that

violations attract deterrent penalties.

According to NEfvlA's Enforcement

and Prosecution policy, prosecution of

environmental crimes should not be

NEMA has adduced to the

limitation of resources as one

cause of the challenges
pertaining to investigations

especially considering that

environmental crimes are

getting more sophisticated and

attractive to criminal.

Some causes of

unsatisfactory performance

are operational and require

system reform and not

additional funds for

improvement to be realized
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Audit Finding Director General's Response OAG Comments On Response

commenced by NEMA unless it rs

sat sfied thal there is sufficient,
acnissible and reliable evidence ttat
the offence has been committed and

that there is a rrealistic prospect of
conviction.

Although an amalysis of NEMA's
crininal case records showed that
prosecuted crimes has been declining
over the years from 201 1l12lo
2C13114, it was revealed that there
were delays in,gathering and

collecting evidence. For example
identified casep are foruvarded to t're
potice for inveEtigation. They however

take too long to perform

investigations.

Again, in order to gather appropriate
and relevant eyidence, the scene of
crime needs to be secured in a timely
manner and exh,bits taken as delay
may lead to interference and

tampering with the scene resulting in

cases being lost. CDE's complained
thal getting assistance from Police in

a timely manner is a big challenge

Some cases hAve been lost due to
lacl of sufficient evidence while others
ended up with non-punit,ve penalties.

Analysis of NEMA's criminal case
records showed that only 40% of all

casaE proseculeC during the period

201 1 I 12-20131 14 were slccessfully
corpleted while another 41Yo is st ll
pending before tre court as

env ronmental damage contirues. 9%

l
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Audit Finding Director General's Response OAG Comments On Response

of the cases were either
acquitted/dismissed or withdrawn

while another 7o/o and 3% did not go

past warrant of arrest being issued

and first mentioning respectively.

lnterviews with NEMA staff revealed

that most environmental violators
receive low penalties compared to

what is provided in EMCA and its

regulations. This may have led to

increased instances of violations since

the regulated community can easily
get away with environmental crimes.

Besides, the non-punitive penalties

awarded to violators may have a

negative impact on compliance as the

regulated community might find non-

compliance less expensive compared

with benefits from violations.

lnadequacy in Records Management and lnformation Sharing

A guiding principle of records
management is to ensure that
information is available when and
where needed, in an organized and
efficient manner, and in a well
maintained environment,

During the audit, the team inspected
NEMA's files and databases
maintained both manually and

electronically at the headquarters and
selected County offices. lt was
revealed that files and records are not
well maintained. For example, scrutiny
of an electronic database intended to
capture inspections activities and
incidents at headquarters revealed
that the records were incomplete and
had not been up dated for some time.

The Authority has embarked
on streamlining its records
both electronically and
manually to address the gaps
identified in the audit among
others.

The management has
agreed with audit findings.
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Audit Finding Director General's Response OAG Comments 0n Response

At the same tine it was revealed that
irformation available in manual files
for inspection and incidents had
irformation Jflps when compared with
the electronic counterparts.

At the CDE Nai-obi offices for
example, it was revealed that reports
and documents like warning letters,
restoration orders, improvement
orders and acknowledgment notes are
loosely filed into files without indexing
and therefore p:one to damage,
malicious destruction or accident or
may be corrupted withorrt users notice
Retrieving information is also difficult
as the manuallf les are not indexed.

Further, during rield verifications the
team witnessed the officers issuing
various orders to project developers.
Fowever, it wqs noted that the orders
were in form of oose papers which are
issued without control, accountability
and respons bility for their issuance.
Cases were witnessed vlhere
developers informed the officers that
they had previousJy been issued with
the same orden by other officers doing
the rounds. As such the developers
had more than cne copy of the order
wlich were issued by di+ferent officers
a: different times. The problem was
a:tributed to the fact that the various
orders are not designed in the form of
cortrolled and accountaile
documents. I'leither are they pre-
numbered.
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Audit Finding Director General's Response OAG Comments On Response

The Office will assess the

implementation of the

recommendations during

the follow-up audit to be

conducted at a date agreed

with the NEMA

The authority appreciates our

recommendations and

expressed the willingness to

implement the them to improve

environmental management in

the country

1. To address ineffectiveness in

supervision and coordination
i) To improve supervision and

coordination, NE[v1A, through the

Department of Compliance,

Enforcement and Field Operations

should establish mechanisms to

ensure inflexibility when enforcing

EMCA and its regulations on Lead

Agencies and other Government

departments

ii) To improve on compliance

monitoring:

o The Department of
Compliance, Enforcement and

Field Operations may consider

establishing a clear guideline

for following up with violators

to verify that they return to

compliance within the shortest

time possible.

o NEMA should consider
reducing the emphasis on

revenue as a basis for
performance evaluation of

County Directorates

2. Address legal framework
challenges

i) To strengthen the enforcement
policy, NEIvIA may consider

revising the enforcement and

prosecution policy to address all

methods of enforcement available.

ii) To minimise instances of

overlapping mandates, the Ministry

of Environment, Water and Natural

Resources may consider

undertaking a review of sectoral
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laws, which should also invc,lve

consultatron with the affected Lead

Agencies.

iiil To resolve ambiguity in certain EIA

provisions, NEMA should review

the EIA/EA regulations to ensure

that activitips for which EIA is
required are clear, precise and

unambiguous.

To address prosecution
challengeg
To improve on efficiency of
prosecutionr, NELi4A may consicer
establishing a clear and effective
working retBtionship with other

Government departments like the

National Police Service at the

county level sc as to enable easy
coordination cf activities.

To improve on evidence gathering,

NEMA shourld establish and

implement gurdeiines to aid

evidence ghthering and

investigatiqns so as to'improve on

quantity, quality and timeliness of
evidence and investigations to be

used n p'osecution.

To addrecc ineffectivenese in
records management
To improve reoords managenent,
NEMA, through tte Department of
Compliance , Fnforcement and

Field Operaticns should come up

with mechanisms to ensLlre regular

and tirnely updat ng of records,

Droper frlinE ard also contro
movement and issuance of c,rders

a
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